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748  25  N.  M.  76 

751  25  N.  M.  102 

756    65  Uont.  39? 

760  82  Idaho,  18 

762  32  Idaho,  86 

763  53  Utah,  236 

769  106  Wash.  376 

771  106  Waah.  401 

77S*  .106  Wash.  324 

773*.. ..,..106  Wash.  328 

774  106  Wash.  SOS 

776  m  Wash.  Z16 

777  105  Wash.  336 

"^9  106  Wash.  S16 

780  IPS  Wash.  368 

7S3  105  Wash.  25E 

784  Va  Wash.  189 

TS3  lOj  Wash.  841 

7R6  103  Wash.  346 

787  105  Wash,  260 

78ij..:  Iflo  Wash.  272 

-M  lOr.  Wash.  394 

792  105  Wash.  412 

IH  1(l.->  Wash.  363 

~9S  10.->  Wash,  m 

7W  105  Wash,  349 


Repr. 

Page         State  Report 

«01  105  Wash.  827 

804  106  Wash.  132 

806  106  Wash.  138 

505  105  Wash.  406 

810  104  Wash.  662 

U8  106  Wash.  41 

816  106  Wash.  2S« 

818  106  Wash.  383 

822  106  Wash.  228 

 106  Waah.  818 

837  m  Wash.  266 

830  106  Waah.  281 

t>34  101  Kan.  72 

836  104  Kan.  11 

838  104  Kan.  47 

813  32  Idaho.  91 

8461.. ..88  CaL  App.  8 

845»  177  CaL  303 

84?  37  CaL  App,  761 

848  177  CaL  767 

849  178  Cal.  337 

864*.... 39  Cal.  App.  56 
854*,... 3»  Cal.  An).  63 

866  38  CaL  App.  774 

866  39  Cal.  App,  53 

858  39  Cal.  App.  8 

859  38  CaL  App.  48 

661  88  CaL  App.  E9 

864  39  CaL  App,  67 

866        39  CaL  App.  42 

G68  3»  Cal.  App.  62 

871  88  CaL  App.  737 

876  38  Gal.  App,  764 

880  39  CaL  App.  39 

883  38  CaL  App.  721 

884   39  CaL  App,  60 

886   39  CaL  App.  24 

888  26  N.  U.  131 

890  26  N.  U.  82 

894  16  N.  H.  120 

898*   Okl. 

900  74  Okl.  199 

901  74  OkL  201 

908  74  OkL  1«S 

909  74  OkL  161 

916  72  OkL  32 

919  72  Okl.  30 

920  15  Okl.  Cr.  437 

922  16  OkL  Cr.  418 

924  16  Okl.  Cr,  453 

m  15  Okl,  Cr,  466 

926  15  OkL  Cr.  460 

929  15  Okl.  Cr.  471 

931  20  Ariz,  167 

932    20  Ariz.  143 

988   42  Nev.  370 

936  93  Or,  410 

939   90  Or,  590 

942  93  Or.  299 

944  90  Or.  638 

956*  90  Or.  600 

965*  90  Or.  574 

956  91  Or.  240 

958   90  Or.  601 

960  65  Colo.  578 

961  65  Colo.  50C 

962  65  Colo,  489 

966  66  Colo.  4C0 

968  66  Colo.  622 

970  S6  Colo.  609 

976  66  Colo.  497 

978  66  Colo^  6(6 

978  K  Colo.  176 

983  62  Utah.  664 

989*  20  Ariz.  80 

989*  179  CaL  467 

989*  179  CaL  58 

989*   Cal. 

989*.. ..38  Col.  Anp,  56S 

990*  33  Idaho.  90 

-WO*  71  Okl.  299 

990*  16  OkL  Cr.  669 

MHO*  15  Okl.  Or.  671 

990*  15  OkL  Cr.  667 

ISO*  15  Okl.  Cr.  m 

n90'  15  Okl.  Cr.  872 

tSl*  lot  Wash.  693 

S9V  103  Waah.  701 


*Not  reported  In  State  Reports. 
[End  of  Table.) 
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JUDGES 

OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ABIZOKA— Suprams  Court, 
n.  U  CUNNINOHAM.  Cmv  JFtmnca. 

JDDOIB. 

HENRY  D.  ROSS. 
JOHN  W3L80N  ROSS.* 
ALBERT  a  BASER.' 

CALEFOBKIA— Suprame  Court. 

FRANK  M.  ANQBLI/>TTI.  Cam  Justicb. 

ASSOCIATS  JCBTICBS. 
LUCIEN  SHAW. 
W.  G.  LORIGAN.i 
MAX  C.  SLOSS. 
HENRY  A.  MELVm. 
WILLIAM  P.  LAWI>OR. 
CUBTIS  D.  WILBUR. 
raOMAS  J.  liBNNON.* 

Diatriet  Courts  of  AppMl. 

riEST  DISTBICT. 

Divition  1* 

THOMAS  J.  LENNON,  FaasiDiNa  Josncx.* 
WILUAM  H.  WASTE,  PnnmMo  Josnoa. 

PRANK  H.  KERRIOAN. 

JOHN  B.  RICHARDS. 

Dtviaion  $* 

WXUJAM  H.  IiANODON.  Psutnaft  jmncB. 
FRANK  S.  BaiTTAIN. 
THOHAS  SL  HAVEN. 

raCOND  DISTBICT. 
Divition  1,* 

NATHANIEL  P.  CONREY,  PaBsuuNQ  Jubtick. 
VrCTOR  E.  SHAW. 
WILLIAM  P.  JAMES. 

DiviMion  2.> 

PRANK  G.  FINLATSON,  PssBioiHtt  3voaa. 
W.  A.  8LOANE. 
W.  H.  THOHA& 

THIRD  DIBTEICT. 
NORTON  P.  CHIPMAN,  PBEsnniTO  JuntCB. 
ELIJAH  C.  HART. 
ALBERT  G.  BURNETT. 

COI>OBAI>0 — Supromo  Court. 

WILLIAM  A.  HILU  Ckibt  Justicb.* 
JAMES  E.  OARKIOUES,  Cuixr  Jdbticb.* 

A8ROCIATS  JDBTICBB. 

S.  HARRISON  WHITE." 
JAMES  E.  GARRIQUES.* 
TULLT  SCOTT. 
JAMES  H.  TELLER. 
MORTON  S.  BAILEY. 
OEX)ROE  W.  ALLEN. 
HAS  LETT  P.  BURKE.' 
JOHN  H.  DENISON.* 


IDAHO— 8upr«ma  Court. 
ALFRED  BUDGE.  t«ar  Jdbticb. 

jusTicas. 
WILLIAM  M.  MORGAN. 

JOHN  c.  rk:e. 

SAKS  AS — Suprome  Court. 

WILLIAM  A.  JOHNSTON.  Chxef  JustiO. 
jtrBTtoas. 
ROUSSEAU  A.  BURCB. 
HENRY  P.  MASON. 
SILAS  PORTER. 
JUD80N  S.  WEST. 
JOHN  MAR8HAIJU 
JOHN  S.  DAWBCm. 

MOHTAKA— Supromo  CourL 
THEO.  BRANTLT.  CsoBr  Jmica, 

A0SOCIATI  JITSTIOB. 

WILLIAM  K  HOLLOWAT. 
CHARLES  H.  COOPER. 

ITEVADA — Supromo  Court. 

P.  A.  McCARRAN,  'CHDir  J08ticb,» 
BISr  W.  COLEMAN,  Cmsr  Jcbticb.* 
AMOCIATB  JUBTIOES. 
BBN  W.  COI^aCAN.>« 
J.  A.  SANDERS. 
EDWARD  A.  DUCKKR* 

NEW  MEXICO — Supramo  Court. 
RICHARD  H.  HANNA,  Chtbt  JuaTiCB. 

JDSTICEB. 

FRANK  W.  PARKER. 
CLARENCE  J.  ROBERTS. 

OKIiAHOMA— Supromo  Court. 

J.  P.  SHARP,  CVJBT  JDBTICB." 

SUMMERS  HARDY,  Chibf  Jubticb.** 
BUMMERS  HARDY,  ViCB  Chibt  Jobticb." 
OIXOMAS  H.  OWXIN,  ViCB  CBisr  Jubticb." 

A880CIATB  JUSTICES. 

J.  P.  SHARP." 
MATTHEW  J.  KANIL 
JOHN  B.  TURNER.'* 
THOS.  H.  OWEN." 
RUTHERFORD  KRETT." 
J.  H.  MILEY.'* 
ROBT.  M.  RAINEY. 
B.  Ll  TISINGER.'* 
JOHN  H.  PITCHFORD." 
J.  T.  JOHNSON." 
M.  E.  MCNEILL." 
JOHN  R  HARRISON." 


'  Term  expired  jBDuary  6,  1919. 

*  Elected  for  term  beglanlng  Januarr  6,  1919. 

■  Term  expired  January  5,  1919. 

*  Elected  to  Supreme  Court  to  succeed  W.  Qw 

Lirifan.  Took  offlce  January  S,  1919. 

■  BeBinnlog  January,  1919. 

*  Term  expired  January  14.  1919. 

*  Boeams  Chief  JuaUco  January  U,  1919. 


*  Elected  for  term  beginning  January  U,  IMI. 

■  Retired  January  6.  1919. 

**  Became  Cblef  Joetlce  January  S.  1919. 

Term  expired  as  Chief  Justice  January  IS,  1819. 
"  Became  Chief  JueUce  January  13,  1919. 

Became  Vice  Chief  Justice  January  13,  1919. 

Term  expired  January  13,  1919. 
"  Elected  tor  term  beginning  January  13, 1919. 
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OXLAHOBCA  (Oomt*d). 

SUPBEUa  COtTKT  COHiasBIOKKIU.  ** 

Dtvltion  No,  1. 
WM.  ,  A.  COLLIER. 
NESTOR  RrMMONS. 
A.  H.  STEWART. 

Diviaitm  So.  ». 

C.  A.  GALBRAITH. 

D.  K.  POPE. 
H.  S.  DAVIS. 

Dfvitton  So.  8. 

SAM  HOOKER. 
W.  V.  PRTOR. 
J.  H.  SPRINOER. 

Criminal  Court  of  Appaalt. 
THOMAS  EC  DOTI^,  PBaaiDiwi  Jvoam, 

MBQCSATB  JCDOIB. 
JAS.  R.  ARMSTRONG. 
SMITH  C.  MAT80N. 

OREGON -^uprama  Court. 
THOMAS  A.  McBRIDB,  CBisr  Justicb. 

J>«p(ir(Me»t  i. 
HENRT  Lb  BENSON,  Prisidinq  Jcdob. 

ASSOCUXa  JUDOBS. 
LAWRENCE  T.  HARRIS. 
OBOROE  H.  BURNETT. 
Deportment  t. 
HENRT  J.  BEAN,  PRSBnoMO  Jvdoi. 

A8B0C1ATE  JUDOSS. 

CHARLES  A.  JOHNS. 
CONRA£>  P.  OLSON." 
ALFRED  S.  BENNETT.'* 


UTAK — Suprama  Court. 

JOSEPH  E.  PRICK,  Chiu  Jcsticb." 
BLMER  R  CORFMAN,  CBiar  jD8Tica.» 

JUSTICBB. 

WILLIAM  M.  Mccarty.* 

ELMER  E.  CORFMAN." 
JOSEPH  E,  FRICK." 
ALBERT  J.  WEBER.* 
SAMUEL  R.  THURHAN. 
VAI«ENTINE  GIDEON. 


WAUXNOTOH -Suprama  Court. 

JOHN  P.  MAIN.  Ciratr  Jvanca." 
8TBI^IE!K  J..  CHaDWTCK,  CRnw  Jvsticb.** 

i>epartment  I. 

A8S0CIATB  JtrSTlCBS. 
STEPHEN  J.*  CHADWICK." 
JOHN  F.  MAIN.a 
KENNETH  MACKINTOSH. 
JOHN  R.  MITCHELL. 
WARREN  W.  TOLMAM. 
Department  C. 

•  ASSOCUTE  TUSTICaS. 

MARK  A.  FULLERTON. 
WALLACE  MOUNT. 
EMMBTT  N.  PARKER. 
OSCAR  R.  HOLCOMB. 


wVOKING — Suprama  Court. 

CHARLES  N.  POTTER,  CKisr  Justice." 
CYRUS  BEAItD,  Cmxr  jasTid.** 

ASBOCtATS  JUBTICSa. 

CYRUS  BEARD." 
CHARLES  N.  POTTER." 
CHARLES  E.  BLTDENBUttGH. 


■Elected  for  term  beglaDtng  January  8,  1919. 

Became  Chief  Justice  Jacuarr  6,  19U. 
»  Became  Chief  Justice  January  13.  1919. 
'*  Cosualtslon  expired  November  30,  191S. 
1'  Term  expired  januarr  7,  1919, 

Suceeaded  Conrad  P.  Olaon,  Janoary  7,  UU. 


*Term  expired  January  6,  1919.  and  appointed 
to  fill  vacancy  caused  by  deatb  of  William  M. 
HcCarty, 

»  Died  December  U,  UlS. 

■>  Ceased  to  be  Chief  Jnatlce  January  U,  ISU. 

**  Ceased  to  be  Chief  Juatleo  January  I.  Ut9. 
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FLETCHIBR    CHICAGO.  R.  I.  &  P.  BY.  GO. 

(No.  21738.) 

(Supreme  Court  of  Kansas.  Dec.  7,  1918.  Re- 
hearins  Denied  Jan.  17, 19190 

(BvUaltut  &v  the  Court.) 

1.  Gabbiebs   «=3>46— Failttbi  to  PmufisH 

OaBB— IlfTEBBTATa  SHIPldCNT. 

The  form  of  the  action  for  damages  for  fail- 
ure of  a  carrier  to  fnmtsh  cars  to  a  shipper  of 
live  stock  for  an  interstate  shipment  Is  not  im- 
portant. The  ground  of  the  liability  Is  nnJustlB- 
able  omission  to  famish  the  cars,  and  It  Is  not 
material  diat,  In  an  action  for  damages  for  fail- 
ure to  furnish  can  requested  for  a  particular 
day,  the  shipper  predicates  liability  on  breach 
of  cmtract  t»  fnndsh  the  can  on  that  day. 

2.  Gahbzkbs  4ss»45— Fazlttbk  to  Fcbkibh 
Cab»— AonoR  MB  Damaus. 

The  eridence  examined,  and  fteli  to  warrant 
the  Jury  in  finding  tiiat  the  shippei's  request  for 
cars  was  negUgentiy  treated,  and  that  the  car- 
rier was  sot  excused  from  complying  with  the 
request  because  of  sudden  and  great  demands 
which  it  had  no  reason  to  apprehend  would  be 
made,  and  which  it  could  not  reasonably  be  ex- 
pected to  meet. 

8.  Cabkiebs    «s>158CI>-Iaw  Bvook— Bvx- 

DXNCE— Loss  OK  INJUBT  TO  LXVS  STOCK— 

LlABItlTT— TVaIVEB. 
Belying  on  compliance  with  his  request  for 
cars  on  a  certain  day,  the  shipper  in  due  time 
placed  hogs  in  the  carrier's  stockyard,  for  in- 
terstate transportation.  Because  of  the  car- 
rier's failnre  to  furnish  the  cars,  17  of  the  hogs 
died.  After  the  remainder  of  the  herd,  ISl  in 
nmnbo-,  wer*  loaded  in  b^ted  can,  a  UH  of 
la^ng  for  them  was  isnied.  and  was  signed  by 
the  shipper.  The  bill  of  lading  contained  a  pro- 
Tision  that  the  carrier's  liability  should  not  at- 
tach until  the  live  stock  was  loaded  in  the  cars 
and  a  written  shipping  contract  was  issued. 
Beld,  the  carrier's  liability  for  loss  of  the  hogs 
whidi  died  waa  not  reteaaed  or  walnd  hy  the 
idiipper. 

(AdtUHontU  SvOabuM  ly  SdHorial  Siaff.} 
4.  GOUHEBCX  «E=>33— Beoulation— "Tbasb- 

POBTATION." 

Under  Intentate  Commerce  Act  (Act  Cong. 
Feb.  4,  1887.  c.  104,  24  Stat.  379  [U.  S.  Comp. 
8t  1916,  i  8563]),  "transportation"  includes 


the  entire  body  of  serHces  rendered  in  connee* 
tlon  with  the  receipt,  handliDg,  and  delivery  of 
property  tranapcvted,  and-  includes  the  furnish- 
ing of  cars. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  BVat  and  Seoond  Setlei,  Tran»< 
portation.3 

Appeal  from  DlsMct  Court,  Smltb  County. 

Action  by  W.  F.  Fletcher  against  the  C^- 
cago,  Bock  Island  &  Padflc  Railway  Com- 
pany. Judgment  for  plalntUf,  and  def«idant 
appeals.  Affirmed. 

Luther  Bums,  of  Topeka,  and  L.  C.  Ubl  & 
Son,  of  Smith  Center,  for  appellant. 

Uabln  tt  Habln  and  T»»nh«n  ft  Belihan,  all' 
at  Smitti  Center,  for  aroellee. 

BUBOH,  J.  TbB  action  was  <Hie  tor  dam- 
ages resulting  from  the  defendant's  failure 
to  furnish  stock  cars  for  the  timely  shli^ng 
of  two  carloads  of  hogs  from  Bellalre,  Kan., 
to  Kansas  City,  Ua  The  rerdlct  and  judg- 
ment were  for  the  plaintiff,  and  the  defend- 
ant appeals. 

The  form  of  the  action  was  one  for  breach 
of  a  contract  made  on  Tuesday,  January  30, 
1917,  whereby  the  defendant  agreed  to  fur- 
nish the  cars  for  use  on  the  morning  of  Sun- 
day, February  4,  1917.  The  evidence  waa 
that  the  plaintiff  lived  nine  miles  from  Bel- 
lalre, and  Icept  bis  hogs  in  good,  tight,  cover- 
ed pens.  On  Thursday  he  hauled  In  bedding 
for  the  opm  stockyard  pen&  On  Saturday  he 
brought  in  his  hogs  for  shipment  on  the 
train  leaving  about  daylight  the  next  morn- 
ing. On  Stmday  morning  the  cars  did  not 
arrive.  The  defendant's  agent  said  the  cars 
were  over  at  Smith  Center,  a  neighboring 
town,  and  he  would  try  to  have  them  at  Bel- 
lalre the  next  mwnlng.  The  cars  did  not 
coma  until  Wednesday,  February  Tth,  when 
th^  were  loaded  and  forwarded  to  their  des- 
tination. It  was  winter  weather,  the  ther- 
mometw  rtanding  at  one  degree  below,  two 
d^rees  abOT«,  and  lero,  at  Smith  Center  on 
February  3, 4,  and  5.  The  hogs  piled  up  In  the 
stockyard  pens,  some  were  oterlald,  others 
would  come  steaming  from  the  plies  Into 
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tbe  cold  air,  and,  as  a  result,  by  Wednesdar 
moraine  the  plaintiff  bad  lost  17  h<^. 

Hie  defendant  denied  tbat  it  agreed  to  tar^ 
nlsh  oars  on  any  particular  day.  Tbfi  r^ 
quest  for  cars  vas  made  to  a  helper  about 
the  defmdant's  BtaUon  at  Bella  Ire,  and  not 
to  the  agent  in  (^rge ;  there  >f  aa  teetlmoDy 
tbat  the  agoit  bad  no  authority  to  make  a 
contract  to  -fumish  cars  on  any  particular 
day ;  and  the  bill  of  biding  whidi  was  Issued 
to  the  plaintiff  titter  the  cars  anived  And 
were  loaded  contained  a  provldon  that  no 
agent  bad  authority  to  agree  to  furnish  cars 
on  any  particular  day.  The  subject  Is  not 
important  A  reqaeet  for  can  for  use  on 
February  4tfa  was  made,  the  defendant  rec- 
ognised and  acted  on  the  reciueBt,  and  there 
Is  no  contention  tbat  the  request  was  not  rea- 
sonaMe. 

[1,4]  The  transportation  was  confessedly 
interstiite,  and  governed  by  federal  law.  Un- 
der the  Commerce  Act,  "transportation"  In- 
cludes the  entire  body  of  services  rendered 
In  connection  with  the  receipt,  handling,  and 
dellv«ry  of  proiterty  transported,  and  In- 
cludes the  furnishing  of  cars: 

"Tbe  term  'transportation'  shall  indude  car* 
end  other  vehicles  and  all  inBtromeDtalities  and 
facilities  of  shipment  or  carriage.  •  ♦  •  and 
all  set'riof>8  in  connectiOD  with  the  receipt,  de- 
livery, ■  «  *  and  handling  of  property  ttans- 
ported:  and  it  shall  be  tbe  do^  of  every  car- 
rier subject  to  the  provisions  of  this  act  to  pro- 
vide and  fomish  such  transportation  upon  rea- 
sonable request  therefor."  Commerce  Act,  |  1 
(Act  Feb.  4.  1887,  c.  104,  24  Stat.  379  [U.  S. 
Gonp.  St.  1916^  S  SaeS-JK  4  Fed.  Sttt.  Ana.  (2d 
Ed.)  351. 

Section  8  of  the  act  (U.  S.  Gomp.  St  1916, 
S  8572)  provides  that  in  case  any  carrier 
shall  omit  to  do  any  act  required  to  be  done. 
It  shnll  be  liable  for  the  fall  amount  of  dam- 
ages sustained.  Section  20  (sections  8604a, 
8004aa)  provides  that  any  carrier  shall  bo 
liable  to  the  holder  of  a  Mil  of  lading  for  any 
loss,  damage,  or  Injury  to  the  property  which 
it  causes.  Section  33  (section  8G9S)  preserves 
other  rights  and  remedies  not  inconsistent 
with  the  act  and  the  fbrm  of  the  action  for 
fidlnre  tb  famish  care  Is  not  material.  In 
the  case  of  Penna.  R.  R.  v.  Puritan  Coal  Co., 
287  U.  8. 121.  132.  35  Sup.  Ct.  484,  488  (59  L. 
Ed.  867),  tiie  court  said: 

"It  makes  little  difference  what  name  Is  given 
the  caiise  of  action  sued  on  in  the  present  case; 
or  whether  it  is  treated  as  a  salt  for  a  breach  of 
tbe  carrier's  common-law  duty  to  famish  cars, 
or  an  action  for  damaicea  for  tbe  carrier's  unjust 
discrimination  in  aUotting!  cars.  *  *  *  In 
either  case  the  liability  is  the  same.  •  •  * 
Thft  damages  grew  solely  out  of  the  fact  that 
the  Puritqn  Company  failed  to  receive  the  num- 
ber of  cars  to  which  it  was  entitled." 

In  this  case  the  facts  of  the  transaction 
relating  to  the  application  for  cars  were  stat- 
ed, and  it  makes  no  difference  that  the  plain- 
tiff diaracterlzed  his  grievance  as  one  for 


breach  of  contract.  The  essential  nature  of 
ddfendant'a  liability*  If  any,  was  the  same, 
and  tiie  court  prop^ly  Instructed  the  jury 
tbat  the  plaintiff  must  recover,  if  at  all,  be- 
cause of  tile  failure  of  the  defendant  to  fnr- 
nlah  cars  within  a  reasonable  time. 

[21  Tbe  defendant  sought  to  »cuse  the  de- 
lay In  furnishing  cars  <m  the  gronnd  of  car 
,  i^ortage  resulting  ftom  sudden  and  extraor- . 
dtnary  demands.  In  the  opinion  in  the  Puri- 
tan Goal  Oompany  Case,  just  cited,  may  be 
found  some  observations  on  this  subject 
which  are  quite  pertinent: 

"The  carrier  is  not  liable  if  its  failure  to  fur- 
nish cars  was  the  result  of  sudden  and  great 
demands  which  it  had  no  reason  to  apprehend 
would  be  made  and  which  it  could  not  reason- 
ably have  been  expected  to  meet  in  {ull.  •  *  « 
The  law  exacts  only  what  is  reasonable  from 
Boch  carriers,  but,  at  the  same  time,  requires 
that  they  should  be  equally  reasonable  in  tbe 
treatment  of  their  patnms.  In  case  of  car 
shortage  occasioned  by  unexpected  demands, 
they  are  bound  to  treat  shippers  fairly,  if  not 
identically.  In  determining  how  tbe  inadequate 
supply  shall  be  distributed,  it  might  be  neces- 
sary to  consider  the  character  of  the  freight 
tendered — whether  perishable  or  staple,  and 
whether  a  necessity  of  life  needed  in  crowded 
cities  and  tbe  like."  237  U.  S.  133,  25  Sup.  Ct. 
488,  59  L.  Ed.  867. 

In  accordance  with  this  doctrine,  the  court 
Instructed  the  jury  tiiat  if  the  defendant 
possessed  sufficient  cars  to  meet  all  ordinary 
demands,  but  tbat  there  was  an  undue  short- 
age caused  by  unusual  press  of  business  or 
extraordinary  congestion  of  traffte,  whidti 
could  not  reasonably  be  anticipated  or  pro- 
vided for,  and  the  defendant  could  not  meet 
the  unprecedented  demand,  but  did  distribute 
cars  fairly  and  without  discrimination,  and 
did  furnish  the  plalntitTs  cars  as  soon  as 
pOKible  under  the  drcumstanoes,  the  plain- 
tiff could  not  recover.  The  question  thus 
presented  was  a  question  of  fact,  which  the 
verdict  necessarily  determined  against  the 
defendant  The  defendant  contends  the  ver- 
dict was  contrary  to  the  evidence. 

Tbe  frei^t-car  distributor  for  the  Bock 
Island  system,  whose  offloe  was  at  Chicago, 
testified  that  In  the  year  1915  the  car  sopply 
In  general  afforded  somewhat  of  a  surplus, 
but  that  starting  with  the  first  of  the  year 
1916  shortages  "began  to  Increase,"  due  to 
increase  of  traffic,  which  he  said  "eslsts  to- 
day" (December,  1917).  The  witness  said  the 
Rock  Island  system  bad  enough  stodc  cars  for 
all  ordinary  demands,  and  that  the  condition 
from  1916  to  the  time  of  the  trial  had  been 
extraordinary  and  quite  unprecedented  In 
the  history  of  railroading;  but,  when  called 
on  to  explain  the  conditions  which  produced 
the  shortage,  the  witness  depended  largely 
on  factors  which  were  nonexistent  in  the 
year  1916  and  in  January  and  February, 
lOlT.  He  said: 
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^Tlie  larse  TOlnme  of  buBineas  bas  largeir 
been  created  by  war  necessity,  the  moTins  of 
troops  and  of  goods  and  materials  to  maintain 
those  troops,  all  these  preparations  and  ammu- 
nitions; and,  in  addition  to  that  increase  of 
business,  the  increase  of  our  indivUnal  shipiters 
all  over  the  coontry." 

Testifying  as  to  how  the  stock-car  supply 
had  been  affected  "elace  1917,"  he  said  the 
demand  for  box  cars  bad  been  so  ^eat  that 
in  order  to  comply  with  govemmeot  regiila- 
tlODs  they  bad  been  <&bl[ged  to  pa^er  the  in- 
side of  stock  cars,  and  so  diminish  the  snp- 
ply  for  live  stock.  Testifying  further,  be 
88  id; 

"Briefly,  dkere  faaa  been  a  steady  InctMae,  due 
to  the  demands  on  tran8p<HrtBtion  lines  in  senr 
eral,  not  only  railways,  but  all  other  common 
carriers,  have  had  a  demand  on  them  lor  the 
increase  in  busineaa,  due,  as  I  prerieusly  stated, 
to  the  condition  of  maintaininf  oar  army  and 
the  gOTenunent  requirements." 

We  did  not  sever  diplomatic  rdatlons 
with  Germany  until  Febmary  8,  1M.7,  and 
the  existence  of  a  state  of  war  was  not  pro- 
claimed nntll  April  6,  1917. 

Accounting  for  the  dI*Bcolty  In  obtaining 
new  etinipment,  the  witness  said  the  steel 
sitnatlon  was  the  principal  factor ;  the  steel 
foundries  being  under  government  control, 
and  their  products  being  taken  for  other  pur- 
poses, including  the  needs  of  the  allied  coun- 
tries. The  steel  Industry  was  not  co-ordinat- 
ed with  government  activities  until  after  we 
altered  the  war.  The  witness  said  the  cost 
of  an  ordinary  bos  car  two  years  before 
(December,  1915)  was  about  |1,200,  and  the 
price  at  the  time  of  the  trial  (December,  1917) 
was  about  $2,700.  December,  1915,  was  tery 
near  the  time  he  claimed  car  shortage  com- 
menced to  appear  on  his  road. 

Records  of  the  system  car  distributor  and 
of  the  dlTldou  car  distributor  were  produced, 
showing  the  daily  demand  and  the  dally 
available  supply  of  ears  on  the  Bellalre  divi- 
sion from  January  25  to  February  7,  1917. 
Those  records  did  not  agree,  for  reasons 
which  were  stated,  but  they  disclosed  a  car 
shortage  on  the  Bellalre  division.  It  was 
the  business  of  the  dlvidon  distributor  to 
apportion  cars  among  different  stations  on 
his  division.  Be  compiled  his  data  from  the 
reports  of  station  ag^ts.  and  sent  his  or- 
ders for  cars  to  the  Chicago  oiSce.  The  sys- 
tem distributor  distributed  cars  among  the 
various  divisions.  The  record  of  the  divl- 
sIoD  distributor,  as  stated  to  the  Jury,  was  as 
follows: 

"January  30th,  ninety-five  wanted,  fifty-five 
on  hand.  Three  ordered  Bellalre,  three  on 
eighty-three  to  fill  order — Number  eighty-three 
Is  our  local  train.  January  Ulat,  fifty-nine 
wanted,  fifty-one  on  band.  None  ordered  Bel- 
laire.  February  1st,  fifty-nhie  ordered,  fifty- 
eight  on  hand.  Two  ordered,  none  on  hand 
Bellaire.    I^bruary  2nd,  eighty -one  ordered. 


sixt7  on  band.  Two  ordered  B^aiiv  for  4th. 
None  on  hand." 

From  the  fact  that  special  orders  for  par- 
ticular uses  were  noted  on  the  record — "three 
on  eighty-three,"  "two  ordered  Bellalre  fbr 
4th" — It  would  appear  that  the  plaintiff's  re- 
quest for  cars  did  not  receive  attention  until 
the  day  after  the  plaintiff  had  bedded  the 
stockyard  pens  for  the  reception  of  bis  hogs. 

The  records  Just  referred  to  disclosed  a 
condition,  niey  did  not  explain  the  condi- 
tion, and  eliminating  government  need,  gov- 
ernment priorities,  and  government  regula- 
tion and  control  following  our  mtrance  Into 
the  war,  no  sudden  great  demand  for  cars, 
which  the  def»idant  had  no  reason  to  appre- 
hend and  which  It  could  not  reasoaibly  be 
expected  to  meet,  was  tairly  disclosed.  Tbere 
was  a  "steady  increase"  in  the  volume  of 
traiflc,  beginning  with  tbe  first  of  ttae  year 
1016,  which  culminated  in  an  acute  diortage 
of  cars  in  Januafy.  1917.  The  cause  of  this 
Increase  was  well  known  to  all  men.  It  lay- 
In  the  great  expansion  of  trade  and  tndnstry 
graerally,  as  the  result  of  demands  made 
on  the  United  States  arising  out  of  what  was 
stfll  essentially  an  Bunvean  war.  By  the 
beginning  of  1916,  a  full  year  befbre  the 
platntur  made  bis  request  for  tran8p<»rtatlbn, 
every  barometer  used  In  gauging  business  ac- 
tivity was  steadily  tMng,  and  the  effect  on 
railroad  transportation  was  already  patent. 
As  a  mattw  ef  fact,  acootding  to  stetiBtica 
compiled  by  the  Commercial  aad  Financial 
Cnironlcle  (not  embraced  In  the  reaord),  Oils 
expansion  was  registered  in  railroad  rsre- 
nues  as  eariy  u  Sflptutdier  or  Ootober,  1916. 
and  there  continned  to  be  a  net  suipius  of 
idle  can  ontU  Scpfesmber  1,  ms,  wben  the 
flnt  shwtage  toot  that  year,  smountbig  to 
a|»pr»jdmat«ly  20,000  cars,  appeared.  How- 
ever tlite  may  be^  wUle  Che  eipanalen  was 
quite  TiuMd  after  it  oaoe  gained  headway, 
and  whne  it  anamed  onpMcedeated  propor- 
tions  b^re  ttie  end  of  1917,  it  had  ceased 
to  be  sudden  <»>  nnexpected  the  begitmlng 
of  1910.  Bverj' day's  experlenoe  lastmcted 
the  defendant  tlmt  it  would  beoinne  leas  and 
less  capable  of  fulfilling  tbe  demands  made 
upon  it  and  the  abstract  is  barren  of  any  tes- 
timony tbat  any  effort  was  made  to  meet  the 
needs  of  the  growing  number  of  shippws  and' 
the  swelling  volume  of  traffic,  beyond  shifting 
from  dlvlrion  to  division  an  increasingly  in- 
adequate supply  of  cars. 

Of  course,  this  court  does  not  hold  that 
the  defendant  was  not  excused  from  comply- 
ing with  the  plaintiff's  request.  It  does  hold 
that,  from  the  evidence  produced  at  the  trial, 
the  jury  were  warranted  in  findli^  tbat  the 
defendant  was  not  excused,  both  on  tbe 
ground  Just  discussed  and  on  tbe  ground  of 
n^lig«ice  In  handling  the  plalutifiCs  request 

[I]  After  the  hogs  which  were  atlU  alive 
were  loaded  in  the  cars  finally  furnished,  the 
defendant  presoited  to  the  plaintiff  for  slgna- 
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tore  ft  Vm  of  lading  or  contract  f<Hr  the  ship- 
ment, which  be  signed.  The  Instrument  pro- 
vided Hiat  the  llabUlty  of  the  defendant 
Bhould  not  attach  until  the  live  stock  bad 
been  loaded  Into  the  cars  by  the  plaintiff  and 
a  written  shipping  contract  had  been  issued. 
The  court  refused  to  instruct  the  jury,  at 
the  defendant's  request,  that  this  provision 
of  the  contract  governed,  and  that  the  plain* 
tiff  released  and  waived  any  claim  for  dam- 
ages arising  before  the  contract  was  signed. 

The  defendant  argues  that,  nnder  the  defi- 
nition of  transportation  ccmtalned  in  the 
commerce  act,  transportation  began  with  the 
I^lntlff's  request  for  cars;  that  section  20 
of  the  act  required  the  defoidant  to  Issue  a 
receipt  or  bUl  of  lading  for  the  shipment; 
that  under  the  act  a  bill  of  lading  Is  an  es- 
sential iuotdeat  to  tran^rtation ;  and  that, 
being  in  form  and  In  essence  a  contract,  its 
terms  must  necessarily  be  binding.  The 
general  soundness  of  this  argument  may  be 
conceded,  hot  It  does  not  cover  this  case. 
The  contract  which  the  plaintiff  signed  speci- 
fied the  subject  to  which  It  related.  That 
subject  was  the  transportation  of  131  hogs  of 
the  value  of  $20  each,  at  a  rate  graduated 
and  proportioned  according  to  the  declared, 
value,  from  the  station  of  Bellalre  to  Kan- 
sas City,  Mo.,  consigned  to  Clay,  Robinson 
&  Co.  Those  were  live  hogs  which  went  for- 
ward to  their  destination,  and  not  dead  onea 
which  tbe  plaintiff  hauled  back  to  bis  farm. 
No  receipt  or  bill  of  lading  was  Issued  Cor 
tbe  17  dead  ones. 

Besides  what  has  Jnst  been  add,  tbe  sbip- 
per  was  ^titled  to  traiu^KMtatloii  fbr  tbe 
hogs  which  were  shipped,  at  the  tariff  rates, 
and  it  would  be  a  manifest  discrimination 
against  him,  not  based  on  cost  of  service,  to 
cause  him  to  surrender.  In  addition  to  prwp- 
er  transportation  charges,  the  amount  of 
bis  damages  fully  accrued  on  account  of  a 
breach  of  duty  expressly  enjoined  by  tbe  com- 
merce act  In  this  Instance  tbe  ablpper 
would  be  charged  9340  In  addition  to  lawful 
freight  charges  for  the  tran^rtatlon  of  131 
bead  of  bogs,  which  would  constitute  extor- 
tionate discrimination,  repugnant  alike  to  the 
leUer  and  spirit  of  the  law.  To  say  that  the 
eimtract  la  in  form  and  Bobetanoe  the  one 
tendwed  to  aU  shippers  Is  to  say  that  tran» 
portatioa  diarges  are  Indefinite  and  onoertatn, 
depending  on  what  damages  t  shipper  may 
have  sustained  before  signing  the  contract, 
whlcb  Is  r^ugnant  to  the  letter  and  qdrit 
of  the  law.  In  this  Instance  tbe  only  effect 
of  the  proTlslffli  was  to  reUere  tbe  carrier 
from  ttie  cooseQuenoes  of  its  n^Ugent  delay 
in  furnishing  tranaportatlon.  up  to  the  time 
tbe  cars  were  loaded.  In  the  case  of  Boston 
ft  Ualne  Railroad  v.  Piper,  246  U.  S.  438, 
445,  38  Sup.  Gt.  354,  855  (68  L.  Ed.  820),  in- 
volving a  stipulation  in  a  bill  of  lading  limit- 
ing to  certain  Items  liability  fbr  delay  oo> 


casloned  by  the  carrier^  negligence^  the  oonrt 
said: 

"This  stipulation  contravene*  the  principle 
that  the  carrier  may  not  exonerate  Itself  from 
losses  nef^gestly  caused  by  it,  and  Is  not  with- 
in the  prindple  of  limiting  liability  to  an  agreed 
valuation  whlcb  has  been  made  the  basts  of  a 
reduced  freight  rate.  Such  stIpulatitHis  as  are 
bere  involved  are  not  legal  limitatfons  upon 
the  amount  of  recovery,  but  are  In  effect  at- 
tempta  to  limit  the  carrier's  liability  for  negli- 
gence by  a  contract  which  leaves  practically  no 
recovery  (or  damages  resulting  from  such  neg- 
ligence.  While  this  provision  was  in  the  bill 
of  tadinfe  the  form  of  which  was  ^ed  with  tbe 
railroad  company's  tarifCs  with  the  Interstate 
Commerce  Commission,  it  gains  nothing  from 
that  ftict  ^e  legal  conditions  and  limitations 
in  the  carrier's  bill  of  lading  duly  Sled  with  the 
commission  are  binding  until  changed  by  that 
body  (Kansas  City  Southern  Ry.  Co.  v.  Cari, 
227  U.  S.  680,  654  [88  Sup.  Ct  891.  67  L.  Ed. 
6831);  bat  not  so  of  conditions  and  limitations 
which  are,  as  is  this  one,  illegal,  and  oouseqnent- 
ly  void." 

The  result  is  that  the  stiimlation  nnder 
conidderation  did  not  cover  tbe  liability  on 
which  the  action  was  iwedicated;  but,  if  it 
should  be  construed  to  cover  such  liaUUty, 
the  stipulation  was  void. 

Tbe  defendant  argues  Uiat  fbe  AeHay  in  fur- 
nishing care  was  not  tbe  proximate  cause  of 
tbe  plainUfTs  loss.  This  was  a  hotly  coo- 
test^  question  at  the  trial.  There  are  pages 
and  pages  of  testimony  relating  to  it,  and  it 
la  Bufl&dent  to  say  there  was  ample  evidence 
to  sustain  Oie  verdict 

Tbare  is  notbiUjB  more  In  the  case  of  suffi- 
cient importance  to  reanlre  dlscusslMi,  and 
the  jndcmODt  of  the  district  court  is  affirmed. 

AU  the  Justices  concurring. 


LAMB  T.  LBMON.   (No.  21168.) 

(Suprone  Court  of  Kansas.   Nov.  0,  191& 
Itehearing  Denied  Jam  17,  1919.) 

(SfUahua  &tr  th«  Court) 

1.  Pbzvcifai.  and  Aobht  «=»22(1)— Pboof  or 

AOENCT  —  DBfXaBATIOHS  OF  ALLEGED 
AOENT. 

In  Utigatlm  over  the  right  of  possession  of 
land,  it  is  competent  for  a  plalnliff  who  claims 
under  a  lease  which  he  asserts  was  made  to  him 
by  tbe  owner's  agent,  who  is  the  defendant  in 
the  case,  to  show  the  fact  of  agency  by  the  on- 
swom  dedaradoDs  of  the  alleged  agent,  notwith- 
standing the  defendant  claims  under  a  later 
lease  executed  to  bim  by  the  owner. 

2.  Appeal  ano  Ebbos  «=»1064(1,  2)— Lano- 
LOEO  ANO  Tenant  €=>331(8)— Tbial 
290(2}  —  AcnoN  FOB  Dispossession  —  In- 
8TBU0TIONB  —  Bight  to  Stbaw— Habvlkss 

EUBOB. 

InstructlMis  given  h«U  not  to  reqidre  a  re- 
vexsaL 
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AK>eal  from  District  Oonrt,  Rooks  County. 

Action  by  A.  W.  Iamb  against  O.  A.  Lem- 
on. Jadgmeat  for  plaintiff,  and  defendant 
appeals;  and,  after  his  death  pending  the 
appeal.  It  was  prosecuted  1^  Line  B.  Lemon, 
as  his  administratrix.  Afflnned. 

O.  O.  Osbom,  of  Stoditon,  and  B.  N. 
Hawkes,  ot  Topeka,  for  i^i^eUant. 
W.  B.  Ham,  of  Stockton,  for  appdlae. 

MASON,  J.  Mrs.  Ester  Blaney,  the  non- 
resldoit  owner  of  a  farm,  leased  It  to  O.  A. 
Lemon  for  one-third  of  the  grain  raised,  for 
a  period  of  Ore  years  ending  August  15, 1911. 
Lemon  continued  In  the  occupancy  of  the 
place  for  two  years  longer,  becoming  a  ten- 
ant from  year  to  year.  In  the  fall  of  lOlS 
he  turned  the  land  OTer  to  A.  W.  Lamb,  who 
paid  him  $176  on  account  of  the  plowing  that 
bad  been  done,  and  some  feni^g  and  straw. 
Lamb  sowed  wheat  that  year  and  the  next, 
dellTering  the  landlord's  share  o£  the  crop 
to  Lemon,  who  atdd  It,  paid  the  taxes  ont  of 
Ibe  proceeds,  and  smt  tbe  balance  to  Urs. 
Blaney.  In  Jtily,  191S,  Mrs.  Blaney  execute 
ed  a  new  lease  to  Lemon,  nuinlng  from  Au- 
gnst  15,  1915,  to  August  15,  1918.  In  Sep- 
tember, 1915,  Lemon  took  possesMon  of  the 
place  over  Lamb's  protest  Lamb  brought 
an  action  against  Lemon  for  damages  for 
dispossessing  him,  and  upon  a  Jury  trial  re- 
covered a  Judgment  f6r  $391,  from  which 
this  appeal  Is  taken.  The  defendant  having 
died,  the  appeal  Is  prosecuted  by  his  admin- 
istratrix. 

[1]  1.  The  principal  contention  upon  which 
a  reversal  Is  asked  Is  (bat  there  was  no  com- 
petent eTld«ice  to  sustain  the  verdict.  The 
plalntlfl  testified  that  he  took  possession  of 
fbe  property  In  the  foil  of  1913  under  these 
ctrcnmstancea :  The  defendant  told  him  he 
was  going  to  leave  and  wanted  to  iMit  him 
tbe  land  for  one-third  of  Ibe  crop;  be  an- 
swered that  If  he  coold  bava  It  tor  tbne 
years  he  would  give  that  for  it;  tbe  detnid- 
ant  replied  that  this  would  be  satlsfactoiT, 
ttiat  be  bad  been  attending  to  the  owner's 
business  and  was  renting  it,  that  be  bad 
been  looking  after  her  aflalrs  there,  tbat  he 
was  the  agent;  the  plalntuc  then  said  tbat 
be  would  rent  the  place,  and  ttterenpra  took 
possessloD,  paying  the  $175.  There  vras  evi- 
dence ttiat  tbe  owner  met  tbe  plalntUT  In  the 
summer  of  1915  and  learned  from  him  that 
he  was  occupying  iter  farm;  that  she  made 
no  objection  and  did  not  demand  possession, 
nor  did  the  defoidant  do  so  prior  to  Sep- 
tember, 1915;  and  that  she  bad  learned  from 
tbe  defendant  tbat  the  plalntlir  had  been  In 
poasessloi  for  a  year  or  two. 

TeBOmooy  that  the  defaidant  bad  said 
be  was  tike  agent  of  the  owner.  In  tbe  con- 
nectioD  in  which  the  statement  was  repre- 
sented to  have  beem  made,  fiunisbed  scane 
eridenoe  that  he  bad  authority  to  rent  the 


place^  and  with  the  other  evidence  warrant- 
ed a  fladlng  that  the  plaintiff  was  put  on 
the  farm  by  the  owner's  agent  under  an  oral 
lease  for  three  years,  and  that  thereby,  and 
by  his  subseQuent  occupancy  and  payment  of 
rent  in  accordance  with  the  terms  fixed,  he 
became  a  tenant  from  year  to  year,  entitled 
to  possession  until  served  with  a  notice  to 
quit.  Gen.  StaL  1916,  §S  6957,  5060.  Such  a 
finding  would  justify  a  verdict  for  tbe  plain- 
tiff. The  appellant  invokes  the  rule  that 
tbe  tact  of  agency  cannot  be  proved  by  the 
declarations  of  the  supposed  agent  But 
here  the  person  who  Is  alleged  to  have  been 
the  agent  la  the  adverse  part?  to  the  persw 
mntritig  the  daim,  and  the  evidence  of  what 
he  said  on  tbe  subject  is  competent  against 
him  as  an  admission.  Blake  v.  Bremyer,  84 
San.  708,  US  Pac.  538,  annotated  In  35  L. 
B.  A.  C^.  S.)  165.  The  cwtentlon  is  made 
tbat  tbe  idalntiff  was  bound  to  make  an  In-  * 
vestlgatlon  concerning  the  defendant's  au- 
thority before  dealing  with  him  on  the  as- 
sumption that  he  was  the  owner's  agent 
Tbe  prlnoiple  Invoked  cannot  control  in  an 
action  against  the  agent,  upon  whose  own 
atatunents  as  to  his  agency  tbe  adverse  par- 
relies. 

Tbe  an>ellant  argues  that  In  dispossess- 
ing tbe  plaintiff  the  defendant  acted  In  the 
owner's  right;  that,  Inasmuidi  as  be  btid  a 
lease  from  the  owner,  he  bad  whatever  right 
Qt  possession  tbe  owner  enjc^ed ;  tliat  to 
deny  his  right  was  to  deny  the  right  oi  tbe 
owner;  and  ttut  the  rights  of  the  ownn 
should  not  be  prejudiced  by  any  wnmg  done 
by  the  defendant,  or  by  evidence  of  what 
tbe  defendant  had  said,  unless  his  ag«icy 
was  proved  otherwise  than  by  his  own  dec- 
larations. Notwithstanding  the  considera- 
tions suggested,  the  fact  ranatas  that  the 
owner  of  tbe  land  was  not  made  a  party  to 
this  litigation.  The  oaly  parties  were  Lamb 
and  Lemon,  and  statanoita  made  by  tbe  lat* 
ter  were  as  against  bim  competent  evidence 
of  Ibe  facta  stated.  His  r^iresentation-flut 
he  vras  tbe  owner's  agent  was  snflkdent  to 
warrant  tbe  Jury  In  finding  tbat  such  agency 
existed.  Moreover,  the  deposition  of  the 
owner  diselosea  tbat  tbe  defendant  agreed 
with  her  that  he  would  procure  poeses- 
Ston  of  tbe  land  fnaa  the  ^tntlff  In  time 
for  wbe^t  sowing  in  tbe  fiOl  of  1915,  and 
that  he  had  prcHnlaed  her  tbat  she  sboold 
not  be  liable  for  any  expense  incurred  in 
Uils  acUon,  80  that  tbe  defioidant  appears  to 
bare  been  tbe  person  ultimately  affected,  as 
well  as  the  real  par^  in  Interest  in  tbe  eye 
of  the  law. 

[2]  2.  An  instmction  was  given  to  tbe  ef- 
fect that  a  tenancy  from  year  to  year,  cre- 
ated by  tbe  holding  over  of  the  tenant,  would 
terminate  on  Biarch  1st  unless  the  lease  pro- 
vided otherwise.  Uils  is  critidicd  on  the 
ground  tbat  suCh  a  tenancy  dOM  not  of  its 
own  torce  terminate  on  tbe  1st  of  Marcbi 
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but  Is  tmnineted  only  by  a  written  notice  of 
at  last  30  days,  endlnis,  In  case  of  farm 
land,  at  that  time.  We  do  not  regard  tlie  In- 
accaracy  of  statement  as  pKjndldal  In  this 
case. 

Complaint  is  made  because  the  Instractlons 
included  statemoits  to  tbe  effect  that:  (1) 
A  sublessee  can  hold  possession  nnttl  the  ex- 
piration of  the  original  lease,  unless  lawful- 
ly dispossessed  by  an  action  in  court;  and  (2) 
that  if  a  tenant  who  has  no  rig^t  to  sublet 
does  so,  he  cannot,  during  the  term  of  the 
sublease,  dispossess  the  sublessee,  even  al- 
though he  has  a  new  lease  from  the  owner. 
Whether  or  not  ttiese  statements  are  correct 
expositions  of  the  law,  we  think  the  diancea 
of  their  having  affected  the  verdict  are  so  re- 
mote that  a  reversal  should  not  be  ordered 
on  account  of  them.  The  plaintiff  in  his 
pleading  relied  upon  a  lease  from  the  owner 
which  In  his  testimony  he  asserted  was 
made  throng  the  defendant  as  her  agent 
The  jury  were  told  that  in  order  to  recover 
the  plaintiff  was  required  to  establiata  all  the 
allegations  of  his  petition,  which,  of  course, 
Included  that  regarding  the  making  of  a 
lease  to  him  by  the  owner.  If  they  followed 
that  instruction,  they  necessarily  made  a 
finding  that  such  a  lease  was  given,  and  this 
of  itself  determined  the  defendant's  liability. 
The  Instructions  regarding  the  effects  of  a 
sublease  were  doubtless  suggested  by  the 
fact  that  the  five-year  lease  contained  a 
covenant  against  subletting.  They  seem  to 
have  been  Irrelevant  to  the  Issues,  and  there 
Is  a  possibility  that  the  jury  were  con- 
fused by  them.  But  as  no  Instruction  was 
given  to  the  effect  that  a  verdict  could  be 
rendered  in  favor  of  the  plaintiff  on  the  the- 
ory that  he  had  a  right  to  possessloo  as  a 
subtenant.  It  seems  highly  Improbable  that 
the  verdict  could  have  been  based  on  that 
idea,  or  could  have  been  in  any  way  affected 
by  the  Instructions  on  the  subject  of  sub- 
letting. 

An  instruction  was  given  to  the  effect  that 
the  plaintiff  was  entitled  to  recover  the  mar- 
ket value  of  his  straw  that  was  destroyed  by 
the  defendant,  not  exceeding  5150.  The  form 
of  the  statement  was  obviously  obJectlonaMe 
as  seeming  to  assnme  that  the  defendant  was 
liable  In  some  amount  on  that  account 
Beading  the  chaise  as  a  whole. 'the  jury 
would  readily  understand  that  the  consid- 
erations upon  which  liability  depended  bad 
already  been  stated,  and  that  In  this  in- 
struction the  court  was  dealing  only  with 
the  measure  of  damages.  That  they  did  so 
understand,  and  that  they  fonnd  for  the 
plaintiff  upon  the  general  issue,  and  not 
merely  on  account  of  this  Instruction,  Is 
apparent  from  the  fact  that  they  allowed  ac- 
tual damages  In  excess  of  $150. 

The  Jury  were  told  that,  under  a  lease  of 
farm  prc^rty  which  fixes  the  rent  at  a  share 


of  the  grain,  the  tenant  Is  entitled  to  the 
straw.  TbB  i^ipeUant  argues  that  this  was 
error;  that  the  ownersbUi  of  the  straw  de- 
praded  upon  custom.  As  there  was  no  evi- 
dence of  any  different  custom,  the  mle  stat- 
ed was  that  which  this  court  has  already 
adopted.  HuU  v.  Boyle,  102  Kan.  570,  S81, 
171  Pac.  662. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


ELMO  STATE  BANK  OF  ELMO  v.  HIEiDE- 
BBANDetal.   (No.  21663.)  • 

(Su^»me  Court  of  Kansas.   Nov.  0,  lOlS.) 

(8i/Uahu$  &y  the  Courts 

1.  Appeal  avd  Bbbob  «s»1060(1>— Svidkkck 
— Habmlmb  Bbbob. 

la  an  action  on  a  promissory  note  givui  in 
paymoit  of  Insurance  policies,  where  the  dtrfease 
is  failure  of  oonsideratioQ  because  the  insur- 
ance company  was  insolvent  when  the  policies 
were  issued,  held,  on  the  facts  stated  in  the  opin- 
ion, that  tbe  admission  of  certain  testimony  was 
not  prejudicial  error. 

2.  Bnxa  AND  Noras  <ts»83&— Hoxjibb  in  Due 
ComsB— Knowledge  of  Set-Off. 

The  purchaser  of  a  promissory  note  is  not 
prevented  from  being  a  bolder  in  due  course  by 
the  knowledge  of  the  fact  that,  as  between  the 
maker  and  payee,  there  may,  before  the  note  ma- 
tures, arise  a  set-off  or  counterclaim  in  favor 
of  the  maker. 

3.  Banks  and  Banking  «=>178— Limitation 
ON  Loans— Effect. 

The  fact  that  a  bank  has  violated  the  pro- 
visions of  the  statute  prohibiting  it  from  lending 
to  one  person  or  corporation  more  than  15  per 
cent,  of  its  capital  stodt  and  surplus  is  not  a 
defense  available  to  one  who  is  sued  by  the  bank 
upon  a  promissory  note. 

4.  Bills  and  Notes  €=>525  —  Tbansfeb  — 
Good  FArrn— Evidence. 

A  bank  purchased  farmers'  notes  before  ma- 
turity, which  it  knew  were  given  in  payment  of 
premiums  on  policies  of  insurance,  and  that  in 
case  of  loss  under  tbe  policies  tho  makers  would 
have  a  set-off  or  counterclaim  against  the  notes. 
The  insurance  cinnpany  was  insolvent  when  tbe 
notes  were  executed.  Held,  on  the  facts  stated 
in  tbe  opinion,  there  was  sufficient  evidence  to 
sopport  a  finding  that  the  bank  purchased  with- 
out notice  of  any  infirmity  in  the  notes. 

Dawson,  J.,  dissenting. 

Appeal   from    District   Court,  Shawnee 

County. 

Action  by  the  Elmo  State  Bank  of  Elmo, 
Kan.,  against  C.  M.  Hlldebrand  and  others. 
Judgment  for  plaintiff  against  defendant 
Hlldebrand,  and  he  appeals.  Affirmed. 


^3>For  other  eases  see  same  topic  and  KET-NUMBGR  In  all  Key-Numberfld  DIsflstB  and  Indexes 

•Rehearing  denied  177  Pac.  326. 
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Anderson  &  Undqol^  of  GonneU  Grove, 
for  appellant. 

Monroe,  McGlnre  ft  Monroe,  of  Topeka,  and 
S.  M.  Htttxel,  of  Wakeeney,  fdr  appellee. 

PORTER,  J.  The  bank  tecorered  Jadg- 
ment  efalost  C.  M.  HUdehrand  on  a  promis- 
sory note,  and  tie  ai^eals. 

Hlldebrand  gave  his  note  for  $367.50  In 
payment  of  premiums  for  policies  of  insur- 
ance Issued  by  the  Topeka  Mutual  Live  Stock 
Insurance  Company  upon  lire  stock  owned  by 
bim.  He  dalms  that  there  was  no  cmsider- 
atlon  for  the  note,  and  that  the  bank  was  not 
a  purchaser  in  good  faith.  On  September  9, 
1915,  at  the  time  the  policies  were  Issued,  the 
Topeka  Muttial  Live  Stock  Insurance  Com- 
pany was  Insolvent.  The  losses  under  Hllde- 
brand's  policies  amounted  to  $205,  for  which 
he  nerer  received  anything.  The  state  in- 
surance department  made  an  Investigation 
of  the  company  in  February,  1915,  and  each 
month  thereafter,  and  the  reports  on  file  in 
the  office  of  the  superintendent  show  that 
at  no  time  after  February,  1915,  was  the 
company  solvent,  and  that  its  liabilities  were 
$64,000,  and  Its  assets  practically  nothing. 
Notwithstanding  the  InsolvMit  condition  of 
the  company,  it  was  permitted  to  do  business 
until  December,  1915,  when  an  action  was 
brought  by  the  state,  and  the  company  placed 
in  the  hands  of  a  receiver. 

J.  H.  White,  who  organized  the  company, 
was  its  president,  and  also  president  of  the 
White  Insurance  Agency,  whlc^  appears  to 
have  been  a  trade-name  under  which  the  In* 
surance  company  transferred  Its  premium 
DOtes.  The  day  following  the  Issuance  of  the 
policies  the  note  la  question  was  indorsed 
by  the  insurance  company  to  the  White 
Agency,  and  transferred  the  next  day  by  that 
agency  to  the  bank,  .At  the  same  time  70 
other  premium  notes,  given  by  various  farm- 
ers throughont  the  western  part  of  the  state, 
were  transferred  to  the  bank;  S6  of  these 
aggregated  $1,902^,  and  36  a^regated  $2,- 
001.97.  Hie  vice  president  of  the  insurance 
company  negotiated  the  ddlrery  of  the  notes 
to  fbe  bank,  and  at  the  same  time  gave  the 
bank  two  notes,  signed  by  the  White  Insure 
ance  Agency,  one  for  $1,962.56,  and  the  other 
for  $2,001.97,  receiving  from  the  bank  certifi- 
cates of  deposit  for  like  amounts.  The  bank 
claimed  to  hc^d  the  two  notes  of  the  insur- 
ance ag^cy,  Indorsed  by  the  Insurance  com- 
pany, as  collateral  to  the  71  farmers'  or  pre- 
mium notes.  The  latter,  as  well  as  the  two 
large  notes,  bore  10  per  cent.  Interest;  the 
certificates  of  deposit  whidi  the  bank  gave  In 
^change  for  the  notes  hore  3  per  cent  In- 
terest. The  t>ank  had  l>een  In  the  business  of 
purchasing  the  insurance  company's  premium 
notes  in  the  some  manner,  and  had  already  is- 
sued certificates  of  deposit  to  the  amouut  of 
over  $4,000,  in  exchange  for  notes,  which, 
together  with  those  issued  at  the  time  the 
Bildebraud  note  was  purchased,  amounted  to 


over  $8,000;  and  this  was  44  per  cent  of  the 
bank's  capital  stock  and  surplus:  Tlie  caslH 
ler  testified  that  she  knew  the  bank  was  per* 
mitted  to  loan  upon  the  security  of  any  one 
person  or  corporation  no  more  than  iS  per 
cent  of  t^e  bank's  capital  stock  and  surras; 
and  knew  the  Hlldebrand  note  represented 
the  payment  of  premiums  on  live  stock,  and 
tmderstood  that  If  a  loss  occurred  the  maker 
would  have  a  claim  against  the  insurance 
otHupany  as  a  set-off  against  the  note,  if  held 
by  the  insurance  company,  and  knew,  also, 
that  there  would  probably  be  losses  under  the 
policies. 

In  answer  to  special  questions  the  jury 
found  that  the  bank  acted  In  good  faith  and 
without  knowledge  of  any  Infirmity  in  the 

paper. 

The  contentions  of  the  appellant  are: 
First,  that  there  was  error  in  the  admission 
of  testimony;  second,  that  the  court  ^onld 
have  directed  a  verdict ;  third,  that  the  court 
erred  in  refusing  to  give  certain  InstructlonSb 

[1]  The  bank  was  permitted  to  Introduce  a 
letter  wrlttrai  by  Qny  Hamilton,  receiver  of 
the  insurance  company,  to  BUdebrand,  dated 
March  22,  1916.  The  letter  was  an  apology 
for  a  former  one,  asking  Hlldebrand  to  pay  a 
note  which  Hamilton  found  among  the  papers 
of  the  Insurance  company,  and  which,  it 
seems,  was  given  in  renewal  of  the  first 
premium  note.  The  letter  stated  that  the  re- 
ceiver, not  knowing  the  earlier  history  of  the 
transactions,  assumed,  the  original  note  had 
been  surrendered  to  Hlldebrand,  and  that 
there  was  due  the  company  the  amount  stat- 
ed in  the  first  letter,  but  Informed  him  that 
he  would  not  be  called  upon  to  make  any 
payment  on  that  note.  The  portion  of  the 
letter  objected  to  was  the  statement  that  the 
receiver,  after  making  an  Investigation,  hud 
found  that  Hildebrnnd's  note  was  sold  to  the 
White  Insurance  Agency,  and  later  by  that 
agency  sold  to  the  bank.  The  grounds  of 
objection  urged  are  that  It  was  a  statement  of 
matters  concerning  which  the  receiver  could 
have  had  no  personal  knowledge,  which  oc- 
curred before  he  became  receiver,  and  that 
his  testimony  was  hearsay,  and  necessarily 
derived  from  the  books  of  the  company, 
which  would  be  the  best  evidence.  These 
were  all  good  grounds  for  the  objectlcm  to 
the  admission  to  the  letter  as  a  whole.  We 
are  unable  to  discover  for  what  purpose  It 
was  offered  or  admitted;  and,  on  the  other 
hand,  we  are  unable  to  discover  that  the  de- 
fendant was  prejudiced  by  the  admission, 
and  this  notwithstanding  a  number  of  the 
jurymen  on  their  voir  dire  examination  testi- 
fied they  were  personally  acquainted  with  the 
receiver,  and  notwithstanding  the  fact  that 
his  letter  was  referred  to  In  the  argument  of 
counsel  for  bank  as  evidence  tliat  the  cashier 
acted  In  good  faith.  There  is  no  dispute  a.9 
to  the  facts  concerning  the  manner  in  which 
the  bank  became  the  holder  of  the  note,  so 
far  as  the  fact  of  Indorsement  and  transfer 
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la  concerned.  Prima  fade,  the  Indorsement 
and  transfer  of  tbe  note  gave  the  bank  a  good 
title.  Nothing  cmtalned  In  the  letter  written 
by  the  receiver  porported  to  throw  any  light 
•wiatever  upon  the  good  fiaiUi  of  the  transac- 
tion betwera  the  bank  and  the  Insurance 
company,  which  was  the  only  question  at  Is- 
in& 

[1,3]  It  Is  urged  that  the  verdict  of  the  jury, 
as  well  as  the  finding  of  fact  that  the  bank 
acted  In  good  faith.  Is  contrary  to  the  evi- 
dence, and  especially  the  testimony  of  the 
cashier,  to  whldk  we  have  referred.  The  ar- 
gument  Is  that,  when  a  person  knows  there 
may  be  a  setoff  or  counterclaim  against  the 
note  by  the  time  it  matures,  he  cannot  ac- 
quire the  note  free  from  an  Infirmity.  Hie 
argument  Is  not  sound.  Every  purdiaser  of 
a  promissory  note  knows  that,  as  between  the 
maker  and  the  payee,  there  may,  before  the 
note  matures,  arise  a  set-off  or  counterclaim 
in  favor  of  the  maker;  but  this  will  not  pre- 
voit  the  purdiaser  from  being  a  holder  in 
due  course,  nor  Is  the  fact  of  Itself  evidence 
ot  bad  ffttdi  in  purdiaalng.  The  cashier  did 
not  testify  that  she  knew  the  company  was 
Insolvent,  or  that  the  note  was  given  without 
con8lderatl<m.  No  authorities  are  dted  by 
the  appellant  In  sui^rt  at  bis  contention, 
and  we  think  none  are  necessary  to  show  Its 
Callacy. 

The  provision  of  the  statute  making  tt  un- 
lawful for  a  bank  to  loan  more  that  IS  per 
cent  ot  its  capital  stock  and  surplus  upon  the 
security  of  any  one  person  or  corporation 
was  not  enacted  for  the  benefit  of  a  person 
In  the  situation  of  the  appellant.  It  was  to 
protect  the  rights  of  depositors  and  creditors 
of  the  bank  that  the  law  was  enacted  as  a 
measure  of  sound  public  policy.  The  Insur- 
ance company,  If  sued  upon  notes  executed  to 
the  bank,  could  not  raise  the  defense  that 
the  bank  had  extended  It  a  loan  In  excess  of 
the  authorized  amount ;  and  the  special  find- 
ing of  the  jury  is  that  the  bank  purchased 
appellant's  note  In  good  faith,  for  value,  and 
without  notice  of  any  fact  that  would  put  it 
on  Inquiry  that  the  insurance  company  was 
insolreut.  Besides,  the  general  verdict  is  a 
finding  that  no  loan  was  made  to  the  iusut^ 
ance  company ;  Its  notes  baving  been  taken 
merely  as  collateral  security*  for  the  payment 
of  appellant's  note  and  others  purchased 
at  the  same  time. 

The  appellant  requested  the  following  In- 
struction, which  was  refused: 

"You  are  further  instructed  that  if  yon  find 
that  at  tbe  time  of  the  transaction  between  the 
plaintiff  bank  and  tbe  insurance  company  tbe 
Insurance  company  was  insolrent,  and  the  note 
sued  on  was  without  consideration,  and  the 
circumstances  surrounding  the  transaction  were 
such  as  to  justify  the  conclusion  that  tbe  failure 
on  the  part  of  the  bank  to  make  inquiry  as  to 
the  consideration  for  - the  notes  then  taken  by 
it.  Including  the  note  executed  by  the  defend- 
ant Bildcbrand,  arose  from  a  snspicimi  that 
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such  inquiry  would  disdoee  a  want  of  consid- 
eration for  Budi  notes,  and  if  ingniry  would 
have  disdosed  such  want  of  considCTation,  then 
the  plaintiff  bank  would  be  cbarged  with  the 
knowledge  of  such  want  of  consideration  as 
such  Inquiry  would  have  revealed." 

On  this  matter  tbe  court  Instructed  that— 

"To  constitute  'notice'  of  an  Infirmity  In  the 
instrument,  or  defect  in  the  title  of  the  person 
negotiating  the  same,  tbe  person  to  whom  it 
is  negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  sndi 
facts  that  his  actions  in  taking  the  instrument 
amounted  to  bad  faitii.  What  Is  'bad  failii'  in 
a  case  of  this  kind  is  a  question  of  fact  for  the 
jury,  and  in  this  connection  the  court  instructs 
you  that  neither  a  suspidra  of  defect  of  title* 
knowledge  of  drcumstances  which  would  ex- 
cite such  snspidon  in  the  mind  of  a  prudent 
man,  or  pnt  him  on  Inquiry,  nor  even  gross 
negligence  on  tbe  part  of  the  taker,  will  affect 
his  rights,  unless  tbe  drcumstances  or  sus> 
pidons  are  so  cogent  and  obvious  that  to  re- 
main passive  would  amount  to  bad  faltii." 

The  doctrine  upon  which  the  appellant  re- 
lies Is  stated  In  8  a  J.  605,  taken  from  the 
opinion  in  Goodman  v.  Simonds,  20  How. 
343,  367  (15  U  Ed.  934)  as  follows: 

"While  he  is  not  obliged  to  make  inquiries, 
he  must  not  willfully  shut  his  eyea  to  the  means 
ot  knowledge  which  he  knows  are  at  hand." 

In  tbe  same  section  of  Corpus  Juris,  how- 
ever. It  is  stated  that— 

"Certain  facts  are  not  of  themselves  tnflSdent 
to  show  bad  faith  in  not  making  Inquiry,  yet 
it  often  happens  that  evidence  thereof  is  admis- 
,  sible,  and,  together  with  evidence  of  other  sus- 
pidous  drcumstances,  suffident  to  require  the 
sulwdsdon  of  the  questicm  of  bad  taSth  to  the 
jmr."   Page  tWa 

[41  The  court  submitted  the  question  of  bad 
faitli  to  the  Jury  In  an  Instrnctlon  which 
correctly  stated  the  law  as  applied  to  the  evi- 
dence. Bank  v.  Keld,  80  Ken.  245.  120  Pac. 
339.  The  appellant  has  not  called  our  atten- 
tion to  any  evidence  which  would  have  Justi- 
fied giving  an  Instruction  directing  attention 
to  the  failure  of  the  cashier  to  make  inquiries 
as  to  any  particular  fact  The  cashier  ad- 
mits knowledge  of  certain  facts,  which  of 
themselves  would  not,  as  a  matter  of  law, 
make  the  bank  a  purchaser  in  bad  faith, 
but  which  were  proper  drcumstances  to  be 
considered  by  the  jury  with  all  the  facts  and 
circumstances  In  determining  that  question. 
We  do  not  understand  that  the  evidence 
shows  there  was  any  fact  or  drcumstance  to 
cause  the  cashier  to  suspect  that  the  insur- 
ance company  was  insolvent.  Such  is  not  the 
contention,  and  it  Is  not  suggested  what 
Inquiries  she  should  have  made  whldh  would 
have  disdosed  a  want  of  consideration.  If 
the  company  had  not  boon  Insolvent,  the  is- 
suing of  the  polides  furnished  a  suffident 
consideration  for  the  note.  On  these  facts  It 
must  be  held  there  was  snffldent  ei^dence  to 
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BDpport  the  finding  ct  Qie  ivry  that  ttie  bonk 
acted  In  eood  faith,  and  the  defendant,  there- 
fore, waa  not  entitled  to  a  directed  verdict 

It  i»  unfortunate  for  the  appelant,  and 
doubtless  for  many  others,  that  a  company 
oisanlzed  and  exploited,  as  this  seems  to 
have  been,  for  the  mere  purpose  of  plunder- 
ing the  public  was  permitted  to  omtlnue  so 
long  In  budneas;  but.  having  pot  la  dnmla- 
tkn  his  n^iotlable  promissory  notOb  the  Ap- 
pellant is  compelled  to  pay,  notwithstanding 
he  received  no  consideration. 

^e  Judgment  is  affirmed. 

JOHNSTON,  a  X,  and  BUBOH,  UASON, 
WEST,  and  ICARSHALL.  33.,  concur. 

DAWSON,  3.  (dissenting).  This  was  BOt 
a  case  where  the  infirmities  of  the  note 
conld  only  be  aacertalned  1^  the  plalntur  by 
an  Inquiry  which  it  was  not  bound  to  make, 
nor  governed  by  the  legal  prindples  pertalB- 
ing  thortn.  The  hank's  own  officer,  acting 
ftor  the  bank  In  the  acqnlaition  of  the  note, 
candidly  admitted  that  she  knew  the  oondl- 
tlona  and  terms  of  the  ccmtract  for  wtaidi 
tile  note  was  givoi,  and  I  ttiink  the  maker 
waa  entitled  to  set  up  the  same  defoiass  as 
would  have  beat  available  agaiaat  tha  orig- 
inal payee. 


Ex  parte  TirOHUAN.   (No.  22177.) 

<jBain«me  CJoart  of  Eamu.    Dec.  7,  1918. 
BdMtrlng  Denied  Jan.  IT,  191&) 

(SvUabut  by  the  C^arf.) 

1.  CONIKUPT  4bo40— NaTUBK  O*  PBOCEKDIIf  O. 

A  proceeding  to  puDlsh  for  ctntempt  under 
seotioD  7769  of  tbe  Geoeral  Statutes  of  1916, 
for  failure  to  tnm  over  property  soeght  to  be 
replavinad  is  dvil  in  Its  natare. 

2.  CoNTBaiPT  ©=»40— "Civil  Peooekding"— 
— "Cbiminai.  Peooeeding." 

Generally  a  proceeding  to  panlflli  for  con- 
tempt vbich  may  be  Inetituted  by  a  party  to  en- 
force his  own  rights  la  an  aetioa  i»  civil  and  not 
criminal ;  tbe  state  and  iti  proaeentiuc  offioen 
not  being  directly  or  materially  Interested  there- 
in. 

[Ed.  Note^E^ir  other  definlUons,  see  Worda 
and  Phram,  Sectmd  Series*  Civil  Proceedings ; 
First  and  Second  Series,  Criminal  Proceeding.] 

8.  JusnoBS  or  tub  Peacb  «=958-'Autuobitt. 

A  jnstiee  id  the  peace  before  whom  such  a 
mtKxedlng  has  been  had  and  who  has  adjudged 
^  defendant  in  a  reptevin  action  to  be  in  con- 
tempt for  failore  to  turn  over  the  property 
sooght  to  be  taken  Is  without  jurisdiction  to 
send  a  commitment  to  another  county  for  the 
apprehension  of  mictx  defendant,  and  the  con- 
stable of  hia  court  Is  without  authority  to  ex- 
ecute such  paper  in  such  other  county. 


4.  Habmh  Gobpvb  «s^-^uBXBnionoir  ta 
Jnsnqi  or  Feact— Duobabgb. 

One  who  Ib  arrested  in  such  other  county 
on  sudi  commitment  and  forcibly  talten  to  the 
county  whence  it  issued  and  placed  in  Jail  may 
maintain  habeas  corpus  to  secure  bis  release. 

Habeas  corpus  by  Bill  Tllghman  to  obtain 
bis  release  from  custody.  Petitioner  dia> 
charged. 

W.  P.  Hackney,  of  Wlnfield,  for  plaintiff. 
Jackson  A  Noble,  of  WlnAeld,  for  defend- 
ant 

WEST,  J.  Tbe  facts  of  this  case  recall 
exciting  times  in  the  early  days  of  Okla- 
homa when  a  former  sheriff  lost  a  revolver 
whlcii  his  s<nis  idaimed  the  petitioner  had  in 
his  possession  and  was  exhiblt^g  in  certain 
performances  given  by  him.  It  was  sought 
to  obtain  possession  of  the  weapon  by  an 
action  in  replevin,  and  afterwards  a  com- 
plaint was  made  that  the  defendant  therein 
contemptuously  failed  and  refused  to  deliver 
the  revolver  to  the  officer.  A  warrant  for 
tbe  arrest  of  Tllghman  was  issued  command- 
ing the  constable  to  bring  him  before  the 
justice  to  fmswer  the  state  concerning  bis 
disobedience  of  the  writ  of  replevin.  The 
return  Is  to  tbe  effect  that  this  warrant  was 
read  to  the  defendant  In  open  court.  At 
some  time  an  entry  was  made  finding  that 
Tllghman  knowingly  concealed  the  property 
and  ordering  that  he  be  committed  to  the 
county  Jail  until  he  should  deliver  it  to  the 
constable.  Afterwards  the  constable  of  Wln- 
fleld,  Cowley  county,  served  on  tbe  petitioner 
In  Sedg^'lck  county  a  paper  called  "Commit- 
ment after  trial,"  which  recited  that  Tllgh- 
man had  been  <^ai^ed  on  oath  with  secret- 
ing the  property  in  a  certain  replevin  action, 
had  been  tried  therefor  and  sente^iced  to  the 
Jail  of  Cowley  county  until  he  delivered  the 
property  to  the  officer,  and  commanded  the 
constable  to  "receive  the  said  Bill  Tllghman 
into  your  custody  In  the  Jail  of  the  county 
aforesaid,  there  to  remain  until  he  delivers 
the  property  In  said  action  to  the  officer 
therein  or  be  otherwise  discharged  by  due 
course  of  law."  On.  this  commitment  the 
constable  arrested  Tllghman  In  Sedpvlck 
county^  handcuffed  him  and  took  him  to  the 
Cowley  county  jail,  and  this  proceeding  was 
brought  by  Tilghman  to  obtain  his  release. 

Numerous  complaints  are  mado  about  the 
failure  of  the  Justice  to  keep  his  docket 
written  up,  about  the  absence  of  some  papers 
and  the  nonexistence  of  others,  and  various 
Items  of  alleged  misconduct  on  the  part  of 
the  court  and  counsel,  but  It  waa  conceded 
at  the  argument  that  the  one  le^al  question 
presented  touches  the  right  of  the  petitioner 
to  a  dischai^. 

The  petitioner  contends  that  tbe  matter  all 
arises  out  of  a  dvil  action  1b  Justlee  eouit. 
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and  that  neither  the  justice  nor  the  con- 
stable had  Jurisdiction  to  cause  bla  arrest 
or  arrest  him  In  another  county 

On  the  other  hand  It  Is  Insisted  that  the 
commitment  was  for  contempt,  which  la  crim- 
inal in  its  nature,  and  that  the  Justice  could 
send  his  criminal  process  anywhere  In  the 
state. 

The  statute  (section  7696  of  Oen.  Stat. 
191S)  provides  that  the  Jurisdiction  of  Jus- 
tices In  civil  actions  shall  be  coextensive 
with  the  county;  that  constables  (section 
11587) jshall  be  ministerial  oflScers  In  Justices' 
courts  In  their  respective  counties ;  and  that 
dvll  and  criminal  process  may  be  executed 
by  them  throughout  the  county,  under  the 
restrictions  and  provisions  of  the  law. 

Section  11688  provides  that  In  serving 
process,  civil  or  criminal,  the  authority  of 
a  constable  shall,  when  not  otherwise  re- 
stricted by  law,  extend  throughout  the  coun- 
ty In  which  he  may  be  appointed ;  and  in 
serving  process  Issued  by  a  Justice  of  the 
peace  he  shall  have  the  same  power  over  the 
property  and  possessions  of  parties  as  the 
sheriff  or  coroner  under  like  process  Issued 
from  the  courts  of  record. 

Section  7947  authorizes  the  Justice,  upon 
complaint  that  a  criminal  offense  has  been 
committed  and  that  the  offender  has  fled 
from  the  county,  to  Issue  a  warrant  directed 
to  an  officer  of  his  own  county  or  to  that 
In  which  the  offense  was  committed  to  ap- 
prehend the  offender  and  take  btm  before 
some  magistrate  bf  the  county  where  the  of- 
fense was  committed. 

Section  7948  provides  that  if  any  person 
against  whom  a  warrant  may  be  Issued  for 
an  alleged  offense  committed  In  any  county 
shall,  before  or  after  the  Issuing  of  such 
warrant,  escape  from  or  be  out  of  the  coun. 
ty,  he  may  be  pursued  and  apprehended  in 
any  county  of  the  state. 

The  statute  under  which  the  contempt  pro- 
ceeding was  begun  Is  section  7769,  which 
reads  as  follows: 

"Whenever  It  shall  be  made  to  appear  to  the 
satisfaction  of  the  Justice  by  the  affidavit  of 
the  plaintiff  or  otherwise,  that  the  defendant  or 
any  other  person  knowingly  conceals  the  piop- 
ertj  sought  to  be  recovered,  or,  having  control 
thereof,  r^ses  to  deliver  the  same  to  the  offi- 
cer the  Justice  may  commit  sucti  defendant  or 
other  person  ontil  he  or  they  disdose  where  such 
proper^  is,  or  deliver  the  same  to  the  officer." 

[t,  2]  Is  this  a  criminal  proceeding?  In 
Wheeler  &  Wilson  Mfg.  Co.  v.  Boyce,  36  Kan. 
350.  13  Pac.  609,  50  Am.  Rep.  S71,  an  affi- 
davit was  made  in  a  replevin  action  before 
a  justice  of  the  peace  that  the  defendants 
refused  to  deliver  the  property,  and  a  war- 
rant was  issued  commanding  the  constable 
to  arrest  them  and  commit  tbem  to  the 
Shawnee  county  jail,  there  to  remain  until 
they  ahonld  d^ver  the  machine.  Under 
this  warrant  they  were  arrested  and  placed 


In  Jail  without  being  taken  before  the  Jus- 
tice and  without  any  examination,  hearing, 
or  trial.  The  action  was  brought  for  dam- 
ages arising  out  of  the  Imprisonment.  In  the 
opinion  after  quoting  the  statute  It  was  said: 

"The  proceeding  authorized  for  this  state  is 
virtually  one  for  the  pnnislimcnt  of  contempt. 
•  *  ♦  Whatever  procedure  may  be  adopted,  it 
is  certain  that  a  party  cannot  be  condemned 
without  notice;  and  a  final  judgment  rendered, 
as  was  done  In  this  case,  without  a  hearing  or 
an  opp(^unity  to  defend,  la  void.  Rapalje  on 
ContMnpt.  I  96.  While  the  langnage  of  the 
etatnte  Is  not  very  ezplldt,  it  does  not  require 
the  intoptetation  contended  few,  and  If  It  did 
it  would  necessarily  be  held  void." 

In  the  fourth  paragraph  of  the  syllabus  It 
was  said  that  the  section  referred  to  is  "In- 
cidental to  the  action  of  replevin,  and  virtu- 
ally provides  for  the  punishment  of  a  con- 
tempt. •  • 

3arton  v.  Barton,  98  Kan.  727,  163  Pac. 
179,  was  an  appeal  from  a  dedslon  adjudging 
the  plaintiff  guilty  of  contempt  in  failing  to 
make  payments  for  the  support  of  a  minor 
child  under  a  decree  In  a  divorce  action.  It 
was  insisted  that  the  contonpt  feature  of 
the  proceeding  was  criminal  in  its  nature  and 
shonld  have  been  prosecuted  In  the  name 
of  the  state  by  an  officer  thereof.  But  It  was 
said  that  the  object  of  the  proceeding  was  to 
protect  private  rights,  to  compel  compliance 
with  the  decree  of  a  court  rendered  Ip  a 
civil  action  and  only  incidentally  to  vindicate 
the  authority  of  the  law.  That  while  the 
punishment  took  on  a  criminal  phase.  It  was 
really  dvll  in  character,  and  the  proceeding 
could  be  Instituted  by  the  aggrieved  party  in 
the  original  case  to  protect  and  enforce  the 
private  rights  of  parties  litigant,  In  Hollo- 
way  V.  Water  Co.,  100  Kan.  414.  167  Pac. 
265,  an  order  punishing  for  disobedience  of 
an  Injunction  was  held  to  be  civil  in  nature. 
It  was  said  that  the  proceeding  was  not  for 
the  purpose  of  enforcing  the  criminal  stat- 
utes, but  for  the  vindication  of  the  plalntitTs 
rights.  Numerous  authorities  were  cited 
showing  the  distinction  between  contempt 
proceedings  to  vindicate  the  dignity  of  the 
court  and  those  to  preserve  and  raforce  the 
ri^ts  of  parties  litigant. 

[3,  4}  No  pretense  was  made  In  the  case 
before  us  that  the  peace  and  dignity  of  the 
state  had  been  impaired  or  impugned.  The 
complaint  was  that  the  defendant  in  a  re- 
plevin action  had  refused  to  turn  over  a 
revolver.  A  commitment  was  issued  in  or- 
der to  enable  the  plaintiff  to  obtain  pos- 
session of  the  weapon  to  which  he  claimed  to 
be  entitled.  It  was  to  vindicate  his  rights 
and  not  tbe  peace  of  the  state.  Therefore 
neither  the  justice  nor  the  constable  had 
any  jurisdiction  or  authority  to  treat  the 
matter  as  criminal  In  its  nature  and  issue 
and  execute  criminal  process  In  another 
county,  and  their  attempt  to  do  so  was  void 
and  the  imprisonment  resulting  therefrom 
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was  witbout  jarlsdictlon.  For  a  release  from 
a  commitnient  under  a  void  process  habeas 
corpus  lies.  In  re  EMU,  Petitioner.  82  Kan. 
068,  5  Pac.  30,  49  Am.  Rep.  006;  In  re  Jew- 
ett.  «9  Kan.  830.  77  Pac.  667;  18  C.  1,  «-7. 

The  petitioner  is  discharged. 

All  the  Justloea  concurring. 


DIXON  T.  PRUETTT.  (Kos.  2SS1,  23S4.) 
(Supreme  Court  of  Nerada.    Jan.  6,  1919.) 

1.  Appeal  aitd  Euob  «s»88SG31)— Tihclt 
Appbai/— Ebtoppil  to  Question. 

Both  appeals  being  from  tlie  Judgment  as 
"entered,"  appellant  ia  in  no  position  to  urge 
that  the  time  witbio  which  an  appeal  may  be 
takvn,  under  Rev.  Laws,  {  5329,  begins  to  ran 
from  the  date  of  the  rendition  of  judgment,  ami 
his  motion  to  dismiss  crosa-appeal,  taken  with- 
in six  months  after  entry  of  judgment,  will  not 
be  considered. 

2.  Pleading  -Ss^lSC— AmnMATivB  DEraxsE 
AuocNTiNa  to  Denial. 

In  action  against  administrator  to  charge 
certain  assets  of  estate  with  a  claim  for  legal 
■errWa  rendered  deceased,  affinnntive  dpfcnses 
pleaded  by  defendant  Jkeld  demurrable,  fn  that 
they  anMunted  to  nothing  mere  tban  special  de- 
nials of  facts  incumbent  upra  plaintiff  to  prove. 

8.  Pleadimo  <8=>132  —  Speciai,  DEnrNSES  — 

Sim-ICIENCT  ON  DUfURBEn. 

Under  Practice  Act,  |  104,  the  sufficiency  of 
a  defonat  is  tested  by  whether  the  new  matter 
coiistitntes  a  defense,  taking  the  complaint  as 
trae. 

4.  PLEADlWO  *=»132— AmRKATIVE  DEraNSC— 

"New  Mattes." 
Under  Practice  Act,  |  104.  "new  matter" 
eoBsUtatlng  a  defense  means  some  facts  which 
iteintffl  is  not  bound  to  prov^  and  which  go 
ia  avoldaiice  or  discharge. 

[Bl  Note^For  otter  definitions,  see  Words 
and  Phroes,  First  and  Second  Knits,  New  Mat- 
lerO 

6.  Pleaoiko  ^»132— Atpibmatite  DRntifs^ 
SurncnifCT. 
Under  Practiee  Act,  1*104,  a  defendant 
claindng  sfBrmatlre  relief  mnat  plead  aa  folly  as 
plaintiff. 

6.  Pleadino  «=>7ft— Answer— Scope. 

It  is  not  the  office  of  an  answpr  to  raise  an 
issue  of  law,  where  such  issue  should  be  delnr* 
mined  on  demurrer. 

7.  Pleadiko  ^=378  —  Answer  —  Matters  Ap- 
PEARiNO  ON  Face  of  Complaint. 

If  the  Ulegalit}-  of  a  contract  sued  on  ap- : 
pears  on  the  face  of  the  complaint  counting  on 
it,  its  illegality  is  left  a  live  question,  to  be 
dealt  with  by  the  trial  court  wlUioot  a  formal 
plea  showing  Its  illegality. 


8.  FEAuns,  Statute  or  '4»152{l)— Plbadirg. 

The  statute  of  frauds  may  be  relied  upon  as 
u  defense  under  a  general  denial. 

9.  PleadiNo  «»19S(4)  —  IiACHKS  —  How 

Raised. 

Defense  of  laches  may  be  raised  by  demur- 
rer, where  it  appears  on  the  face  of  the  com- 
plaint. 

Coleman,  J.,  dissenting. 

Appeal  frcrni  District  Court,  Washoe 
County;  HaiiE  R.  At»U1,  Judge. 

Action  by  J.  B.  Dixon  against  W.  B.  Pruett. 
as  adminlstratcH-  of  ttke  estate  of  Nellie  O. 
McGormicfc,  deceased.  Judgment  for  plain- 
tiff, and  defendant  aj^>e8ls;  plaintiff  pro8ft> 
cutlng  a  cross-appeal.   Jndgmeat  affirmed. 

Ayres  &  Gardiner  and  James  T.  Boyd,  all 
of  Reno,  for  appellant  and  croes-respondent. 

J.  B.  Dixon  and  A.  E.  Painter,  both  of 
Reno,  for  respondent  and  croas-appdlant. 

i 

SANDERS,  J.  [1]  This  cause  was  submit- 
ted on  briefs  without  argument.  There  are 
two  nppeals  to  be  considered.  One  is  that  of 
the  defendant,  taken  on  the  26th  day  of  Jan- 
uary, 1916,  from  a  judgment  entered  on  the 
17th  day  of  August,  1917:  and  the  other  Is 
the  cross-appeal  of  the  plaintiff,  taken  on 
the  11th  day  of  February,  1918,  from  the 
same  Judgment.  The  appellant  moves  for  the 
dismissal  of  the  cross-ai^al,  upon  the 
ground  that  It  was  not  taken  within  six 
months  from  the  date  of  the  rendlttoa  oC  tin 
judgment  (section  B829;  Bef.  Laws)  on  July 
26,  1917. 

Conceding,  as  Is  argued,  that  the  croes- 
appeal  falls  within  the  rtle  announced  In  the 
case  of  the  Central  Trust  Co.  t.  Holmes  Mln. 
Co.,  30  Ner.  437,  97  Pac  390,  that  the  time 
within  whidi  an  appeal  may  be  taken  begins 
to  ran  from  the  date  the  court  renders  its 
decision  and  orders  Judgment  to  be  «itered, 
ond  not  from  the  date  o£  the  entry  of  the 
Judgment,  we  do  not  think  the  a{>pellant  la 
In  position  to  urge  the  point,  as  both  anwals 
are  taken  from  the  Judgment  as  entered  on 
the  17th  day  of  August,  1917.  In  this  situ- 
atton.  In  Justice  to  both  parties,  we  decline 
to  condder  the  motion. 

Coming  to  the  merits  of  the  defendant's 
appeal.  The  plaintiff,  J.  B.  Dixon,  an  at- 
torney and  counselor  at  this  bar,  brought  bis 
action  in  the  district  court  of  Washoe  county 
In  July,  191S,  against  the  defendant,  W.  Q. 
Pmett,  as  administrator  of  the  estate  of 
Nellie  G.  McCormiA,  deceased,  with  her  will 
annexed,  to  charge  certain  aaa^  of  the  es- 
tate in  his  bands  for  dtstributton,  with  m 
clplm  for  .  legal  aerrices  rendered  the  deceas* 
ed  by  tlie  plalntUE  parsoant  to  as  oral  agrees 
nent  made  with  tlie  deceased  in  1906,  where- 
in it  was  agreed  that  the  plaintiff  was  to  ba 
paid  and  reeelTe  a  contingent  -fee  of  one- 
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half  of  all  property,  "money,  or  effects  tbat 
mlgbt  be  recovered  or  restored  to  the  deceas- 
ed as  and  for  her  interest  lo  the  estate  of 
Margaret  Winters,  her  mother.  TJie  claim 
preferred  by  the  cwnplalnt  is  that,  pursuant 
to  the  ctHitract  of  employmeot,  be  commenced 
and  prosecuted  an  action,  which  resulted,  in 
1909,  In  a  Jadgment  and  decree  adjudging 
and  decreeing  Nellie  G.  McCormtck  to  be  the 
owner  of  a  one-ninth  undivided,  equitable  in- 
terest Id  1,2U0  acres  of  land  described  in  the 
pleadings  in  said  suit  Shortly  after  the  liti- 
gation was  commenced  the  said  Nellie  0. 
McCormick  died  testate,  and  her  salt  was 
continued  in  tlie  name  <Ht  her  executrix  and 
one  IToreytb,  gaardlan  ad  Utem  of  ber  minor 
cUld  and  devisea  The  executrix,  after  the 
termination  of  ttie  litlgatloii,  was  removed  as 
Boch  by  order  of  court,  and  the  defendant 
herein  qualified  as  administrator  of  the  es- 
tate of  Nellie  G.  McCormick,  decotsed,  with 
her  will  annoted.  The  plaintiff  filed  a  dalm 
with  the  clerk  of  the  conrt  against  the  safd 
estate  for  the  sum  of  $3,417.50.  The  claim  as 
filed  was  not  formally  rejected  by  the  admin- 
istrator or  the  district  court,  but  the  latter 
informed  the  plaintiff  that  his  claim  would 
be  rejected,  and  he  would  have  to  institute 
suit  for  Its  payment.  Thereafter,  and  prior 
to  the  commencement  of  this  action,  the  ad- 
ministrator, without  the  assistance  or  con- 
sent of  the  plaintiff,  compromised  and  settled 
Nellie  Q.  McCormick's  one-ninth  undivided, 
equitable  Interest  in  the  land  in  question,  and 
the  rents  and  profits  accruing  therefrom,  for 
the  sum  of  IS.OOO.  Of  said  sum.  92,933.32 
TOS  fixed  as  the  value  f>f  her  interest  In  said 
lands,  and  11.898.90  as  rents  and  profits  ac- 
cnring  therefrom;  Aie  remainder  being  for 
NeUle  O.  McCOTmidi's  Interest  In  the  per- 
sonal e^te  of  ber  moOier. 

The  emoaplaint  consists  of  two  cwues  of 
action.  The  relief  demanded  tlmvin  la  in 
the  alternative.  Slrst,  the  plaintiff  demands 
Judgment  tot  the  sum  of  $2,000  In  lien  of  his 
undivided  one^ialf  (equal  to  a  oae-el|Ateeath) 
interest  ta  the  lands  and  the  rents  arising 
therefrom;  Becmd.  an  attorney's  lieu  tor  92,- 
600  against  the  said  snm  of  $5,000  so  paid 
and  rrcelTed  1^  the  defendant;  third,  an  at* 
tomey*s  lien  for  the  value  ot  bis  legal  serv- 
ices mdered  pursuant  to  the  nmtract  of 
empdoyment,  fixed  by  plaintiff  at  $2,000; 
foiurth.  that  ^intiff  have  such  other  and 
further  relief  as  the  nature  and  drcnm- 
stances  of  his  case  may  require. 

The  defendant  interposed  a  demurrer  to  the 
complaint,  upon  the  ground  that  the  same 
does  not  state  facts  snffldrat  to  constitute  a 
cause  of  action.  Tbe  demurrer  waa  sulnnlt- 
ted  to  the  court  without  argnm«it,  and  was 
oraruled.  Therenpcn  the  defendant  answer- 
ed, and  for  answer,  in  addlUon  to  his  i^>edal 
denials  of  the  allegations  contained  In  the 
ccnnidatait,  flUed  with  negative'  pregnants,  set 
up  15  affirmative  defenses  to  the  action.  The 


plaintiff  interposed  a  demurrer  to  each  .ot 
these  defenses,  which  was  sustained.  The 
defendant  tbereup<»i  went  to  trial  before  the 
court,  without  a  Jury,  upon  the  Issues  join- 
ed np<m  tlie  pleadings.  The  trial  resulted  Id 
a  judgment  In  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $l,46fi.66. 
The  defendant  appeals  from  the  Judgment 
alone. 

f2]  The  only  question  presented  for  our  de- 
termination Is  the  correctness  of  the  court's 
ruling  on  the  demurrers  to  the  alleged  af- 
firmative defenses.  In  the  view  we  take  of 
these  so-called  atQrmatlve  defenses  It  Is  un- 
necessary to  give  them  separate  examination. 
Such  ^caminatlon  would  ext«id  this  opinion 
unnecessarily,  but  out  of  regard  for  the  labor 
expended  by  counsel  and  the  exhaustive  ar- 
gummt  filed  In  support  of  his  exertion  to 
said  ruling,  we  feel  Impaled  to  give  the  con- 
tentions of  the  an^ellant  more  than  passing 
notice. 

Because  of  the  manner  and  form  in  which 
tbtf  alleged  defenses  are  iileaded  th^  have 
Imposed  upon-ua  the  necessity  ot  a  careful 
scrutiny,  analyrts,  and  comparison  cf  the  al- 
legations of  the  complaint  and  answer  to  as- 
certain whether  the  alleged  defenses  con- 
stitute defenses  to  the  action  as  the  term 
"defense**  is  used  in  our  statute; 

Section  IM  ct  the  Practice  Act  (section  6046, 
Rev.  Laws;  St  1915.  p.  192)  provides  tbat  the 
answer  at  the  defendant  shall  oontaiu,  if  the 
complaint  be  verified,  a  special  denial  of  each 
all^ation  of  the  complaint,  controverted  by 
the  defendant,  or  a  denial  thereof  according 
to  his  Infiwmatlou  and  bell^;  *  *  *  a 
stetement,  In  ordinary  and  concise  language, 
of  any  new  matter  constltutlnc  a  defense 
or  countwdalm.  • 

[S]  First  in  an  answer  oomes  a  denial  or 
denials  (if  any  there  be),  and  then  comes  "de- 
fenses" (it  any  there  be).  A  defense  can 
consist  of  only  "uenr  matter**  constituting  a 
defense.  The  sufficiency  of  a  defense  Is  test- 
ed by  whether  the  new  matter  pleaded  In 
it  constitutes  a  defense  to  the  actlOD,  taking 
the  allegations  at  the  complaint  to  be  true^ 
If  It  does  not  stand  this  test,  it  Is  demurraMo 
for  insufficiency.  If  there  be  anything  In  a 
"defuse"  which  is  not  "new  maU^'  it  Is 
of  no  w^ht  tb««  whatever.  Staten  Island 
Midland  By.  Co.  v.  HlnchcUffc^  84  Hlse.  Beik 
49,  08  N.  T.  Supp.  656;  PascekwiU  T.  Rich- 
ards, 37  Misc.  Rep.  250.  75  N.  T.  Supp;  293, 

[4,  t]  A  d^ense  can  consist  otUy  of  '^ew 
matter" ;  that  ts,  matter  outside  of  the  gen- 
eral Issue.  McManus  v.  Western  Assur.  Co., 
22  Misc.  Rep.  269.  48  N.  Y.  Sui^.  820.  "New 
matter"  constituting  a  defense  means  some 
facto  whldk  ttie  plaintiff  is  not  bound  to 
prove  to  make  his  case,  and  which  goes  In 
avoidance  or  discbarga  Bliss,  Code  PI.  i 
339^  "New  mattra^  In  def^e  Is  that  which, 
under  the  rules  of  evldoice;  the  defendant 
must  attirmatlvely  establish.    21  B.  a  U 
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567.  rurthermore,  «  defendant  <9AlmlDK  af- 
flnnatiTe  relief  onder  our  practice  must 
plesd  as  fully  as  plaintiff.  Roee  t.  Tread- 
way,  4  Ner.  455,  97  Am.  Dec.  546. 

[t]  Tentlns  tbe  Instant  defense  by  these 
well-established  standards  of  pleading,  we 
arc  of  the  opinion  that  they  do  not  measure 
up  to  their  reqolrements.  By  a  comparison 
of  tliB  defense  with  the  c<Hnp1aiat,.  they 
amount  to  nothing  more  than  special  denials 
that  go  to  the  sufficiency  of  the  complaint, 
or  to  the  facts  incnmbent  upon  the  plaintiff 
to  prove  in  the  first  Instance.  It  ta  not  the 
ofiBoe  of  an  answer  to  raise  an  Issue  of  law 
where  sndi  Issue  should  be  determined  oa  de- 
murrer. llAndlfilwnin  t.  BusseU.  4  Nev.  551 ; 
21  B.  a  I*  531.  No  good  reason  exists  for 
pleading  affirmative  dtf  ensea  containing  aver- 
meota  of  facta  that  may  be  proved  under"  the 
general  tasue;  21  B.  0.  L.  S70. 

The  defeases  as  beaded  relate  ba<^  to  the 
allegations  found  In  tbe  cnnidalnt,  and  point 
oat  that  the  plaintiff,  b^ore  tbe  onnmence- 
ment  of  his  action,  failed  to  comply  with  the 
noDdftlm  statute;  that  the  cause  of  actloa 
stated  In  the  complaint  Is  barred  bj  tbe  stat- 
ute of  IbnttxtlonB;  that  the  cmtract  sued  on 
Is  within  the  statute  of  frauds;  that  It  Is 
champertous;  that  the  claim  preferred  by  the 
complaint  la  stale;  that  the  plaintiff  has  a 
remedy  at  law ;  that  tbe  oomi^nt  doe*  net 
state  a  cause  of  action. 

[7]  It  is  the  oontentlon  of  the  pleader  that 
each  of  these  defenses  ttiam  a  meritorious 
^und  for  defeating  the  action.  Assuming 
this  to  be  true^  nevertheless  the  defenses,  in 
•ur  view  of  the  allegations  of  the  complaint, 
are  properly  the  sabject  of  demurrer,  or  are 
reached  by  the  defendant's  denials  of  the 
allegations  of  the  complaint  On  demurrer 
to  these  defenses  the  question  is;  does  the 
matter  pleaded  constltnte  a  conuterclalm 
or  defense?  nt)t  is  it  a  matter  that  wlU  bar 
the  action  (tf  a  plea  In  bar  survives  In  our 
practice)?  We  concede  the  general  rule  to 
be  that  any  fact  which  avoids  tbe  acUcm,  and 
which  the  plaintiff  Is  not  bound  to  prove  In 
tiie  first  Instance  In  support  of  It,  Is  new  mat- 
ter, and  muat  be  ^>eclally  pleaded.  I^llas, 
Oode  PI.  1 352.  But  If  we  clearly  Interpret  the 
posltioa  of  the  pleader,  he  concedes  and  In- 
sists that  the  defmses  as  pleaded  are  not 
in  confesslOD  and  avoidance,  but  in  bar  of  the 
actltm.  Then  It  must  follow  that  the  defens- 
es amount  to  nothing  more  than  special 
deniala  of  facts  Incumbent  upon  the  plaintiff 
to  prove  In  the  first  instance.  A  denial  only 
raises  an  Issue  on  the  oompLaiut  A  defense 
Is  new  matter  that  may  defeat  the  action 
though  the  complaint  be  true.  If  the  Illegal- 
ity of  the  contract  sued  on  appears  oa  the 
face  of  the  pleading  counting  on  It,  its  illegal- 
ity Is. left  a  live  question  to  be  dealt  with 
by  the  trial  oourt  without  a  formal  plea  <hC 
facts  staowliig  its  lUegaUty.  Ooppell  t.  HaU, 


7  Wall.  542,  19  L.  Ed.  244;  Shohoney  t. 
Qulncy,  etc.,  Co..  231  Mo.  ISl,  132  S.  1069^ 
Ann.  Cas.  1912A,  1143. 

[  B,  I]  The  statute  of  frauds  may  be  re- 
lied upon  as  a  defense  under  a  general  denial. 
21  R.  a  I*  536.  So  also  tbe  doEensa  of  lach- 
es may  be  raised  by  demurrer,  where  It  ap^ 
pears  on  the  face  of  ttie  eomplalnt.  10  &.  C 
U  407. 

Tbe  rule  Is  «l«nentai7  fiiat  anything 
which  may  be  proved  uOdO'  a  gmeral  or 
speclBl  denial  Is  not  a  defense,  and  must  not 
be  pleaded  as  sacb,  nor  should  It  be  set  out 
at  all.  Kelly  v.  Sammls.  25  Mlso.  Bep.  6^  63 
N.  y.  Supp.  829. 

Applying  these  principles  of  pleading  to  flie 
defendant's  exception  to  tbe  court's  ruling  on 
the  demmTOT  to  the  answer,  we  condnde 
ttiat  tbe  exceptlcm  as  taken  is  not  of  sneh 
a  character  as  to  require  us  to  reverse  tbe 
judgment 

As  this  disposes  of  the  anrallant's  only  as- 
signment of  error,  we  now  come  to  the  con- 
Bideration  of  the  respondent's  crosa-appeaL  - 

It  is  the  omtentton  of  the  respondent  that 
the  Judgment  In  his  favor  for  the  sum  of 
¥1,460.66,  the  amount  found  to  be  the  value 
of  his  undivided  one-half  of  Nellie  G.  M«- 
Cormlck's  one-ninth  interest  in  the  land  se- 
cured for  her  as  the  result  of  the  plaintiffs 
services  under  his  contract  of  employment, 
should  be  increased  by  adding  thereto  one- 
half  of  the  rentals  of  the  land  In  question 
actually  paid  and  received  by  the  defendant 
In  settlement  of  Nellie  G.  McCormlck's  equi- 
table Interest  In  tibe  land  and  rents  accruing 
therefrom.  This  we  decline  to  do,  for  the  rea- 
son that  we  are  satisfied  from  the  respond- 
ent's own  showing,  his  acts  and  conduct,  that 
he  waa  given  fbll  benefit  of  all  the  equities 
that  his  case  merits. 

As  no  benefit  would  result  fr<Hn  replying 
to  respondent's  argument  we  shall  affirm  the 
Judgment  without  comment 

The  Judgment  is  affirmed. 

HcOABBAN,  O.  concurs. 

OCHiEUttAN,'  J.  I  dlBsmt  and  base  my  ac- 
tfoo)  upon  tbe  order  of  the  district  court  sus- 
taining pUlntiff's  demurrer  to  the  affinnatlve 
deffflisQ  set  up  in  the  answer  pleading  the 
failure  of  plaintiff  to  bring  suit  within  the 
time  prescribed  by  statute  after  he  had  been 
notified  that  his  dalm  against  tbe  estate  in 
question  had  been  rejected. 

The  denmrrer  to  plalntlfTs  «omplalnt  filed 
by  the  defendant,  as  stated  in  the  majority 
opinion,  was  a  general  demurrer,  and  was 
not  upon  the  ground  that  It  appeared  from 
the  complaint  that  tbe  action  was  barred  by 
tine  statute;  nor  could  such  a  demurrer  have 
been  sostained  had  it  been  filed,  for  Uie  rea- 
son that  the  complaint  does  not  all^  tbe 
date  9t  bis  taaving  been  notlfled  of  the  reiec- 
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tloii  of  Ills  claim,  nor  otherK*]Eie  show  tbat  the 
iictlon  was  not  brought  within  the  time  pre- 
scribed by  the  statute  The  statute  providing 
that  an  action  upon  a  rejected  claim  must  be 
filed  within  30  days  after  notice  of  Its  re- 
jection is  given  the  claimant  Is  In  the  nature 
of  a  statute  of  limitations,  and  the  rules  of 
pleading  applying  to  statutes  of  limitations 
generally  control.  It  Is  a  well-established  rule 
tiiat  where  the  complaint  does  not  show  upon 
its  face  that  the  action  Is  barred  by  the  stat- 
ute of  limitations  the  defense  of  the  s1;atute 
can  be  raised  only  by  answer,  25  Cyc.  1399; 
21  H.  C.  L.  530.  The  plea  of  the  statute 
must  be  urged  upon  the  first  OKwrtunlty,  and 
if  not  SO  urged  Is  waived.  25  Cyc.  1401. 

I  think  the  court  erred  In  sustaining  the 
demurrer  to  the  affirmative  defense  mention- 
ed, for  which  reason  the  Judgment  should  be 
reversed. 


DIXON  T.  SOT  THBRN  PAC.  CO.  (No.  2S0S.) 
(Supreme  Court  of  Nevada.    Dec.  81,  1918.) 

1.  Cabribbs  *s986— Dutt  as  to  Dblivirt— 

Cosj-ncTiNO  Cuius  to  Pbopebty. 
It  is  the  duty  of  a  carrier  on  demand  to  de- 
liver property  in  its  poswsHion  to  the  true  own- 
er, whether  it  has  been  received  from  him  or 
from  another  ati  conBiennr,  notwithKtundini;  that 
in  case  of  ronflicting  claims,  a  hardship  will  be 
imposed  upon  it  in  determining  right  of  posses- 
sion, 

2.  Cabbiebs  ®=»70— Conixictino  Claimb  to 
Propebtv— Notice  of  OwNEBsnip— Watveb. 

Where  an  owner  of  ore  notified  defendant 
oarrier  that  be  owned  it,  but  that  he  beliered  a 
third  perRon  intended  to  steal  and  ship  it  as 
owner,  the  carrier  by  avowing  ita  intention  to 
ship  the  ore  if  tendered  to  it  waived  its  right  to 
insist  that  tlie  description  of  tite  ore  was  in- 
sufficient to  give  it  notice  of  plaintifTs  title  in  a 
subsequent  suit  by  the  owner  against  the  car- 
rier to  recover  for  the  conversion  of  the  ore. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Mark  R.  Avertll,  Judge. 
On  rehearing. 

For  former  opinion,  see  172  Pac.  368,  L.  R. 
A.  1918D,  900.  Reversed  and  remanded  un- 
less respondent  agrees  to  a  reduction  of  the 
Judgment. 

Brown  &  Belford,  at  Reno,  for  appellant. 
J.  B.  EMxon  and  A.  E.  Paint«,  both  of 
Reno,  tor  reapondent. 

COLEMAN,  J.  The  question  of  the  pro- 
priety of  establishing  the  rule  laid  down  in 
our  former  opinion  being  of  awb  great  impor- 
tance to  common  carriers  of  the  state,  we 
decided  to  grant  the  ui^nt  petition  for  a 
rehearing;  that  we  might  give  the  same  fur- 
ther   consideration ;     hut,    after  ezteusivi' 


Investigation  and  mature  reflection,  we  find 
ourselves  unable  to  adopt  the  Tiewa  ni^ed 
by  counsel  for  appellant. 

Upon  the  origli>al  hearing  tlie  burden  of 
appellant's  argument  turned  upon  the  dis- 
tinction sought  to  be  made  between  a  case 
In  which  the  property  in  question  was  in 
tbe  pmsesslon  of  the  carrier  at  the  time  of 
receiving  notice  of  tbe  rights  of  tlie'  Uilrd 
party  and  a  case  In  which  the  carrier  accept- 
ed the  property  after  recdving  such  notice. 
At  this  time,  the  burden  of  ai^llantf s  con- 
tention Is  the  injustice  of  a  rule  which  holds 
a  common  carrier  liable  under  the  particular 
facts  of  this  case,  because  of  the  Indefinite 
description  ^ven  of  the  ore  in  question  at 
the  time  the  notice  was  served  upon  appel- 
lan};.  In  fact,  it  la  now  contended  that  a 
common  carrier  is  not  liable  for  refusing  to 
dellvor  up  possession  of  property,  even 
though  demanded  by  the  owner,  who  is  en- 
titled to  the  poasesslon  thereof,  and  the  case 
of  SwitBler  T.  N.  P.  By.  Co.,  45  Wash.  221, 
Stf'  Pac.  187,  12  L.  B.  A.  (N.  S.)  254,  122  Am. 
8t  Rep.  892.  13  Ann.  Ou.  357,  la  dted  as 
anstainlng  that  contention.  Tbe  argument 
now  urged  uptm  us  neeeairttates  tbe  atate* 
nient  that  the  trial  court  held  the  ore  in 
question  to  have  been  stolen  from  respond- 
ent by  Bphralm,  and  also  o|  the  statement 
of  the  evidence  of  the  general  fright  ageut 
of  the  appellant  company,  who  when  notified 
by  reflfiondait  not  to  accept  tbe  ore  telegraidi- 
ed  to  San  Frautdsco  for  Instmctlons.  He 
testified  : 

"I  told  bim  (respondent)  that  we  (tbe  railroad) 
conld  not  stop  tbe  ore,  and  that  we  would  not  if 
it  was  offered  to  ns  for  shipping  as  commno 
carriers  witiunit  due  process  of  law  being  taken 
to  protect  us  from  shipping  it;  that  we  must 
ship  it." 

This  statement  to  respondent  obviated  the 
necessity  of  further  action  by  respondent  so 
far  as  giving  a  more  definite  description  of 
the  ore  is  concerned  or  of  taking  other  st^ta 
except  legal  ones  to  protect  himself,  for  he 
was  notified  that  they  would  be  Ignored. 

fl]  The  line  of  argument  now  urged,  aa 
to  the  hardships  Ttbich  would  be  inflicted 
upon  a  carrier  because  of  the  necessity  to  de- 
termine who  Is  the  one  entitled  to  the  posses- 
sion of  the  property,  Is  not  new,  and  has 
been  uniformly  urged  in  favor  of  appellant's 
contention.  This  very  argument  Is  answered 
in  a  unanimous  opinion  in  Georgia  R.  &  B. 
Co.  V.  Hans.  127  Ga.  187.  6«  S.  B.  313,  119 
Am.  St.  Rep.  327,  9  Ann.  Cas.  677,  tbe  opinion 
baving  been  writtm  by  that  distinguished 
Jurist,  Mr.  Justice  Lumpkin.  We  quote  wUb 
approval  from  the  <^ln]on: 

"A  carrier  cannot  refuse  to  recognize  the  de- 
mand of  the  tme  owner  of  property,  made  while 
such  property  is  in  tbe  carrier's  possession  and 
duly  pressed,  and  carry  it  away  and  deliver  it 
to  a  person  who  does  not  own  it.  or  his  order. 
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Menly  btcuM  tbe  carrier  receivvd  it  from  toA 
person  as  ocmaifnor.  Tb«re  mar  be  s<Miie  au- 
tbority  tending  to  sustain  this  poiition:  bat 
we  think  tbe  better  view  ia  to  tbe  oontrary.  It 
may  be  inconvenient  for  a  carrier  to 

ban  two  daimants  for  gooda  in  bb  poeaesslon ; 
tnt  ao  it  la  for  any  otlur  baik*  or  depcaUary. 
ThB  rale  tiiat  a  caEricr  ia  eatoppad  from  daajing 
the  title  at  Ua  oobiIsihv  la  not  witiioiit  excep- 
tioB  in  this  states  Section  2286  of  the  GivU 
Code  [of  1896]  la  aa  fdlowa:  The  oarrier  can- 
not dispute  the  dtle  of  tbe  peraon  delivering  the 
goods  to  bim,  by  aetting  np  adverse  title  in  blm* 
atSt,  or  a  title  in  tbtrd  paeons,  wbicfa  ia  not  be- 
ing enforced  againat  bim/  Hatdiinson  on  Oar- 
riers  <2d  £d.)  |  407.  thai  deals  witb  tbe  sub- 
ject :  *Iit  audi  eaaas,  howvm,  if  it  aliesld  ton 
out  that  waA  dajmant  haa  not  tbe  pavamoant 
tide  aa  agahut  tbe  baikw.  tbe  withholding  the 
goods  by  the  carrier  from  the  latter  will  be 
treated  aa  a  conversion  by  him.  And  so,  when  a 
demand  is  made  upon  bim  by  tbe  adverse  claim- 
ant, if  the  carrier  ihould  refuse  to  surrender  the 
goods  to  him,  be  will  be  equally  gnlity  of  a  con- 
version, if  the  title  of  such  claimant  should 
^ov«  to  ba  tbe  bettv,  and  he,  as  tbe  true  owner, 
was  mUly  mtitled  to  tbea.  Where,  therefore, 
the  titie  to  tiifli  property  ia  disputed,  and  it  be- 
comea  difficult  <ff  Impossible  f^  the  carrier  to 
determine  who  ia  entitled  to  them,  he  may  be 
placed  in  a  perilous  position;  for,  no  matter  to 
which  he  gives  up  the  goods,  whether  to  the 
bailor,  or  in  pursuance  of  his  dlrectiona,  or  to 
the  adverse  claimant,  he  will  be  In  danger  of 
befaig-hdd  to  account  for  them  by  the  other,  as 
ivr  a  converaioa,  if  be  can  show  the  better  ti- 
tle. •••  la  Trans.  Co.  v.  Barber,  66  N. 
Y.  544,  it  ia  aaid:  'Whra  the  owner  cornea  and 
demands  his  property,  be  is  entitled  to  its  Imme- 
diate ddivery,  and  it  is  the  duty  of  the  posses- 
•or  to  make  it  The  law  will  not  adjudge  tbe 
performance  of  this  doty  tortious  as  against  a 
fnilor  having  no  titleu'  In  Henbt  v.  The  Idaho, 
dS  U.  S.  579  [23  L.  Sd.  97S],  Mr.  Justice 
fitronc.  in  the  <^iinion,  says:  'But  if  be  [tbe 
bailee]  has  performed  his  legal  duty  by  deliver- 
ing tbe  property  to  its  true  proprietor  at  his  de- 
mand, be  la  not  answerable  to  the  bailor.  And 
there  ia  no  difference  in  thla  particular  between 
A  common  carrier  and  other  bailees.*  See,  also. 
6  Am.  ft  Eng.  Enc.  Jj.  (2d  Ed.)  196,  and  tit.; 
Southern  Elxpress  Co.  v.  Pabner.  48  Oa.  85^; 
Savannah  R.  Co.  v.  Wilcox,  46  Ga.  482;  Sfiel- 
lanbcrger  v.  Fremont  B.  Co..  45  Neb.  491  [63 
N.  W.  800]  50  Am.  St.  Bep.  563 ;  Wells  v.  Am. 
BqK  Co..  65  Wis.  32  [11  N.  W.  537,  12  M.  W. 
441]  42  Am.  Bep.  700;  Savannah  By.  Co.  v. 
Talbot,  123  Ga.  378  [51  S.  E.  401,  S  Abb.  Cbs. 
1092] ;  Atlantic  R.  Co.  v.  Howard  Supply  Co., 
125  Ga.  478  [H  8.  B.  SSO]." 

The  Suprane  Ooort  of  Kansas,  la  A.,  T.  ft 
S.  F.  By.  Co.  V.  Jord<m  Stock  Food  Co.,  67 
Kan.  86.  72  Paci  583>  In  whicb  all  the  Justices 
cMicnrred,  considering  the  qoeetlon  said: 

"The  position  of  the  railroad  company  was  one 
of  great  haeard  and  embarraBsment.  It  was  lia- 
ble to  be  mulcted  in  damages  if  it  wrongfully  re- 
fosed  to  carry  and  deliver  the  goods  under  its 
contract  with  the  shipper,  and  it  was  without 
any  adequate  means  or  opportunity  of  knowing 
definite^  who  the  true  owner  might  be.  The 
law,  however,  must  always  aid  tbe  true  owner  In 
tba  tacoveiy  <d  Ua  prc^erty,  and  be  cannot  be 
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'  deprived  of  it  by  means  of  any  contrB<^t  relation 
between  a  wrongdoer  and  the  carrier.  When, 
therefore,  the  owner  did  appear  and  demanded 
his  goods,  he  was  entitled  to  their  Immediate  de- 
livery, and  it  was  the  duty  of  the  possessor  to 
make  it** 

In  Nanson-  t.  Jacob,  93  Mo.  881,  6  S.  W. 
246,  3  Am.  St.  Rep.  681,  the  gnefltion  of  tbe 
liability  (tf  the  carrier  was  made  to  turn 
upon  the  matter  of  notice.  Hie  otnirt  said: 

"A  mere  bailee,  whether  common  carrier  or 
otherwise,  is  guilty  of  no  conversion,  though  he 
receive  property  from  one  not  rightfully  entitled 
to  poaaeasion,  and,  acting  aa  a  mwe  oondoit,  de- 
liver it  in  puraoanoe  of  the  ballmant,  {f  this  ia 
done  befon  notice  of  the  rights  of  tbe -real  own- 
er. On  the  other  band,  if  he  has  auch  notice^ 
his  status  is  altogether  altered,  and  he  acta  at 
his  periL  Oooiey  on  Torts,  466.  This  distinc- 
tion between  acting  with  or  without  notice,  in 
audi  dieunutanoes,  is  fully  and  pdntcdiy  recog- 
niaad  in  Dnaky  t.  Rodder,  80  Ho.  400." 

The  rale  thus  laid  down  Is  recognized  as 
correct  in  R^rtMTt  6.  White  L.  S.  Co.  v.  Chica- 
go, M.  ft  St.  P.  R.  B.  Co.,  87  Mo.  App.  880. 
'  It  l8  Insisted  that  the  case  of  Shellnut  v. 
Cent,  of  Ga.  By.  Co.,  131  Ga.  404,  62  S.  E. 
2»4,  18  L.  R.  A.  (N.  S^  494,  which  waa  teUed 
uptm  In  the  orlgbial  hearing  Bunmrts  mppti- 
lant'a  contention.  If  the  -case  mentioned  is 
an  authority  In  this  case,  it  la  clearly  against 
appellant's  cooteotion,  for  it  appears  from 
the  opinion  that  the  cotton  in  question  was 
shipped  and  delivered'  to  consignee  before 
demand  therefor  was  made.  The  court  said: 

"And,  tbe  bill  of  lading  having  been  Isaued  in 
the  name  of  Haney,  the  cotton  was  shipped  and 
delivered  under  l^at  bill  of  lading ;  and.  when  so 
shipped  and  delivered,  the  company  was  free  from 
any  liability  for  a  conversion,  as  no  demand  was 
nuule  upon  it  for  the  proper^  while  It  waa  In 
its  possesiUon.  It  seems  to  be  a  w^-settled  prin- 
dU^le  tliat  a  common  carrier  is  guilty  of  no 
cwjversiou,  'though  he  receive  ^perty  from  one 
not  rightfully  entitled  to  possession,  and,  acting 
as  a  mere  conduit,  deliver  it  in  pursuance  of  the 
ludlment,  if  this  Is  done  before  notice  of  tbe 
righta  of  the  zeal  owner.  •  • 

Contbralng,  tlie  coart  aald: 

"Indeed,  the  argument  and  the  reasoning  In 
that  case  tend  very  strongly  to  the  conclusion 
which  we  have  reached  in  this.  We  do  not  think 
it  could  be  said  that,  where  a  railroad  company 
receivea  property  for  transportation,  which  the 
law  imperatively  demanda  that  it  shall  receive 
when  it  ia  offered,  and  then,  acting,  as  was  said 
in  the  case  oi  Nanson  T.  Jacobs,  supra,  'as  a 
mere  cmdntt,*  delivers  it  in  pursuance  of  the 
bailment,  it  can  be  said  to  exercise  *a  dominion 
over  it  In  exdusion  or  in  defiance'  of  the  true 
owner's  right;  because,  if  tbe  true  owner  should, 
before  the  delivery  of  the  property  by  the  carrier 
in  pursuance  ol  the  bailment,  make  demand  for 
it  or  show  bis  right  to  the  possession  of  It,  and 
give  notice  of  his  intention  to  enforce  that  right, 
then  the  carrier  would  be  -bound  to  recognise 
that  right,  or.  refusing  to  do  so.  iroidd  i^nae  at 
its  perlL" 
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But  It  ts  contffltded  Oiat  the  case  of  A.,  T. 
&  S.  F.  Ry.  T.  International  L.  ft  I.  Co.,  247 
Fed.  265,  liffl  C.  C.  A.  S69,  sustains  appel- 
lant's coDtenUoo  as  urged  upon  the  hear- 
ing. That  Is  a  case  somewhat  similar  to  this 
In  some  of  Its  featores.  The  property  in 
question  consisted  of  three  hotel  cars,  which 
came  into  the  railroad  company's  possession 
after  it  had  received  notice.  The  company 
transported  the  cara  oyer  Its  Une  and  delivex^ 
ed  them  to  the  person  from  whom  it  had  re- 
ceived tbeaa.  In  the  same  condition  as  th^ 
ven  wben  reodlTed.   The  court  says: 

*Th»  rule  as  cnnimmly  stated  is  that  a  com- 
mon  carrier  is  liable  in  eonvergion  for  mlsi^eliT- 
ety  or  nondeliTery  of  property  intrnsted  to  it  for 
transportation,  snd  that  upon  the  making  of  an 
adverse  claim  aod  demand  hj  a  third  person  the 
carrier  aaanmea  the  risk  of  correctly  deciding  be- 
tween the  claimaat  end  the  sliipper  or  conrignee. 
The  result  of  this  is  that,  though  the  carrier  is 
without  adequate  meant  of  Inftematlon,  It  will 
be  held  in  conversion  If  it  errs  in  its  dedsioQ. 
Zn  the  statement  of  the  role  it  la  generaUy  rec- 
ognised as  productive  of  moch  hardship  to  com- 
mon carriers,  impartial  ax  between  the  contend- 
ing parties  and  desirous  only  of  discharging  th? 
duties  imposed  upon  tbem  by  law." 

Tbe  court  does  not  approve  or  disapprove 
of  the  rule,  bat  in  disposing  of  the  case  says: 

"Giving  fun  force  to  the  incidents  held  in  va- 
rying circumstances  to  constitute  a  conversion, 
we  do  not  think  sufficient  were  ibown  at  the 
triaL" 

We  fail  to  tee  tiliat  the  case  mentioned  is 
of  much  force  in  aiding  us  in  arriving  at  a 
condusioo.  It  seems  th^t  In  tbat  case  both 
parties  honestly  assarted  dolm  tQ  fbe  proper- 
ty. In  the,  case  before  na  the  property  had 
been  stolen. 

We  are  confronted  with  the  case  of  Kohn 
T.  B.  ft  D.  By.  Co..  87  8.  0. 1,  16  S,  E.  876, 
24  U  R.  A.  100. 34  Am.  St  Bep.  726,  which  was 
cankered  In  Shallenbeiger  v.  Fr^ncHit,  etc., 
B.  B.  Co.,  45  Neh.  487,  63  N.  W.  859,  60  Am. 
St  Bep.  561,  ana  disapproved,  the  court  say- 
Jng: 

'There  is  no  doubt  that  the  assertion  of  con- 
flicting daims  has  bem  the  oocasion  of  froQuent 
embarrassment  to  bailees,  particularly  common 
carriers,  wb'o  are  bound  to  receive  goods  offered 
for  transportation,  although  there  has  been  sug- 
gested no  sufficient  reason  for  excepting  them 
from  the  operation  of  the  rule  by  which  the 
rightful  owner  is  permitted  to  reclaim  property 
wherever  found.  We  are  aware  of  exceptions  to 
the  rule,  but  they  rent  upon  equitable  considera- 
tionB,  none  of  whldt  are  presented  by  the  record 
in  this  case,  and  need  not,  therefore,  be  noticed." 

It  may  be  said  In  this  case  with  equal 
force  that  there  are  no  equitable  considera- 
tions appearing  which  would  Justify  our  fol- 
lowing tbe  Kohn  Case. 

Our  attention  is  called  to  the  case  of  Switz- 
ler  V.  N.  P.  B.  Co.,  45  Wash.  221.  88  Pac.  137, 
12  L.  B.  A.  (N.  S.>  254.  122  Am.  St  B^.  802, 
18  Ann.  Cas.  857,  as  holding  contrary  to  tbe 


view  which  we  entertain.  Up<m  a  caanal 
reading  of  this  case  it  might  so  seem,  bnt 
the  conrt  in  its  opinion  took  it  bodily  out  of 
the  dass  of  cases  to  ^frtildi  this  case  bOtongs. 
It  said: 

"When  a  person  in  tiie  possossicn  of  penonal 
property  preoenta  tbe  same  to  each  transporta- 
tion company  for  ibipmmt,  upon  the  terms  com- 
mon to  the  puMi<^  such  carrier,  in  the  absenoe 
actual  knowledge,  or  of  tbe  facte  that  should 
readily  lead  to  adual  knowledge,  to  the  contra- 
ry, may  assume  tbat  tbe  would-be  shipper  is 
rigbtfnUy  in  possession  of  said  property  and  a«- 
thorized  to  enter  into  a  legal  contract  for  its 
transportation.  Not  only  may  such  carrier  pre- 
sume this  to  be  the  case,  but  ft  Is  Isgsliy  bound 
so  to  do  and  to  receive  such  prepeitT  for  ebip> 
ment  Having  so  acoepted  and  fOnnirded  said 
property,  it  beoranes  its  doty  to  fnlfill  the  cod- 
tracc  of  shipment  made  with  tbe  consignor." 

[2]  The  court  in  that  case  ai^tarenUy  bas- 
ed its  conduslon  uptHi  the  tact  that  the  rail- 
road company  did  not  have  actual  knowledge, 
or  knowledge  of  facts  which  should  have  led 
to  actual  knowledge,  of  the  rights  of  8 wi ti- 
ler, before  recdvlng  the  horses  for  shipment, 
while  in  the  case  at  bar,  thou^  it  Is  admit- 
ted tbat  notice  was  ^ven  to  the  railroad  be- 
fore it  rec^ved  the  ore  In  question.  It  is  urg- 
ed upon  rdiearing  that  the  description  of  the 
ore  was  too  indefinite  and  uncertain  to  charge 
the  company  with  knowledge  of  Om  ri^ts 
of  the  respondent.  By  Its  avowal  of  Its  In- 
tention to  ship  the  ore  if  tendered  it,  and 
bcslng  its  deci^on  so  to  do,  apparently  upon 
its  legal  rights  In  the  premises,  rather  than 
upon  the  indefinite  description  of  the  ore, 
of  which  it  made  no  comt^aint  at  the  time, 
we  think  it  waived  any  right  it  might  other- 
wise have  to  now  Insist  that  the  description 
of  the  ore  was  too  indefinite  and  nnoertain 
to  charge  It  with  knowledge  <tf  the  fact  that 
tbe  ore  tendered  it  by  Bphralm  was  the  ore 
owned  by  respondent,  and  cannot  now  be 
heard  to  say  that  It  did  not  have  actual 
knowledge  that  the  ore  In  qnestion  was  tbe 
property  of  respondent. 

Respondent  takes  exception  to  the  view 
eirpressed  In  the  orl^nal  opinion  relative  to 
the  other  matters  considered,  fiafflce  It  to 
say  that  after  a  careful  consideration  we  are 
entirely-  satisfied  witb  tbe  viwtB  then  ex- 
pressed. 

Counsel  for  appellant  has  filed  a  list  of 
authorities,  holding  that  we  may  enter  an  or- 
der directing  the  Judgment  which  should  be 
entered.  There  is  no  doubt  as  to  the  law  on 
this  point,  bnt  we  do  not  feel  that  we  would 
be  justified  In  making  snch  an  order  in  this 
case. 

For  the  reasons  given  in  tbe  original  opin- 
ion, the  order  will  be  that  the  Judgment  of 
the  district  court  be  reversed,  and  the  case 
remanded  for  a  new  trial,  unless  the  resi>ond- 
cnt  agrees,  within  teutdays  from  the  filing 
of  the  remittitur  herein  In  tbe  district  court, 
in  a  written  statement  filed  with  tbe  derk 
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of  ttU  conrt,  to  m  rednctlon  of  said  Jndf* 
ment  to  the  snm  of  $287-28. 

McOABBAN,  a  J.,  and  SAMDBRS,  J.,  ooiir 


CITT  or  EBENO  T,  DIXON.   <No.  2808.) 

(Supreme  Court  of  Nevftda.    Dec  31,  1918.) 

Appeal  from  District  Court,  Wmsboe  Ooun- 
ty;  Thomas  T.  Moran,  Judge. 

On  itfiearliig.  Formn  opinion  (172  Fac. 
867),  roaflircDed. 

James  M.  Frame,  of  Reno,  for  appellant 
L.  D.  SnnunerfleM*  of  Reno,  for  reepond- 
ent. 

MeCARRAN,  C.  J.  A  rehearing  of  tbls 
case  was  giuitod  on  petition  of  appellant. 
In  onr  forcDer  oplnltm  (172  Pae.  867)  we  held 
that  the  offense  diarged  against  petitioner 
was  a  misdemeanor,  and,  being  such,  did  not 
come  within  the  appellate  jurisdiction  of 
this  court.  It  was  our  Judgmmit  then  that 
the  former  decision  of  this  court  In  the  case 
of  Town  of  Gold  Hill  v.  Brisacher,  14  Nev. 
52,  was  controlling.  The  petition  for  rehear- 
ing and  nn  nrguraent  of  counsel  on  the  re- 
hearing sougbt  to  distlnguLib  that  case  from 
the  matter  at  bar. 

Vt'e  are  not  in  nccord  «"lth  the  theory  of 
diffiTPtitiatiun.  To  difTorcntlate  would  he  to 
set  aside  the  whole  ilniiry  of  the  law  as  laid 
down  by  Mr.  Chief  .lnsti'«  Beatty  In  the 
Brisaclier  Cuse.  It  h  our  judgment  that  the 
law  was  there  correctly  Interpreted,  and 
that  the  mle  of  that  case  Is  controlling  In 
this. 

Our  former  opinion  will  prerall,  and  the 
order  therein  made  to  hereby  reaffirmed. 
It  Is  so  ordered. 

COLBMAN  and  SANDBRS,  JJ..  concur. 


QRUMLBT      SOtJTHRRN  PAC.  CO. 
(No.  2260.) 

* 

(Supreme  Court  of  Nevada.    Dec,  SI,  1918.) 

1.  Cabbii;bs  ^12(4)— FASsEnaEBS— Rates— 
Sgqedttlb— Gbakoe. 
Change  in  tariff  schedule  takes  effect  upon 
eompUance  with  act  to  t^nlats  ndlxoads  (St. 
1907,  78,  I  4a;  B.  I«.  |  4682)  providing  for 
change  v^qd  SO  day^  notice  to  commiiiion,  aot- 
witbstaodlng  foilure  to  post  notice  whenever 
a  change  is  made  as  required  b;  sabdivisioa 
**b";  tbe  only  effect  of  such  failure  being  lia- 
bility by  railroad  for  damages  resulting  there- 
from under  teetiim  26l 


2.  Carbiebs  «a»412— Sxsepinq  Caw—Fas- 
SENOEB8— Enonotr-^LxABzuTT. 
Railroad  was  not  liable  for  ejecting  pas- 
senger from  drairing  room,  where  passenger  not 

sharing  room  with  another  holder  of  first-class 
paesenger  ticket  had  bat  one  snch  ticket,  con* 
trary  to  tariff  schedule,  and  refused  to  vacate 
room  or  purchase  another  ticket 

Appeal  from  District  CJourt,  Nye  County; 
Mark  R.  Averlll,  Judge. 

Action  by  J.  G.  Crtunl«y  against  tbe  South- 
em  Paclflc  Company.  From  Judgment  tfa 
plalntUt  and  from  order  denying  new  trial, 

defendant  appeals.   Reversed  and  remanded. 

Brown  A  Belford,  of  R^io^  tor  a[V>^lant. 
H.  R.  Cooke,  of  Tonopah,  fbr  req;>ondent; 

COLEMAN,  J.  Respondent,  who  was  plain- 
tiff In  the  district  court,  brought  a  suit  to 
recover  a  Judgment  In  the  sum  of  $2,00U, 
damages  alleged  to  have  been  sustained  by 
reason  of  the  conduct  of  an  employe  o£  de- 
fendant (appellant)  in  ejecting  him  from  ttie 
drawing  room  of  a  Pullman  car  which  was 
attadied  to  a  train  operated  by  defendant - 
ccKnpany. 

Plaintiff  being  In  B«io,  and  desiring  to 
leave  for  T(»iopah  on  the  night  train,  pur- 
chased  a  flrst-olaas  ticket  of  defendant  com- 
pany, wbitdi  entitled  blm  to  jBrst^lasa  pas* 
sage  to  Tonopah,  and  at  the  same  time  pur- 
chased from  defendant  «ie  tldiet  tor  tbe 
drawing  room  In  the  Pollman  deeping  coach 
attached  to  the  train  running  between  Reno 
and  Tonc^nb,  for  which  he  paid  $J.  At  the 
time  plaintiff  purchased  the  tickets,  and  also 
when  bs  entered  the  train,  he  was  informed 
that  under  tbe  rnlea  of  the  company  he  could 
not  occupy  the  drawing  room  unless  another 
persrai  holding  a  flrst-dass  ti<^et  occnpled  It 
with  him,  or  tinless  he  pnrchased  another 
flrstdass  passenger  ticket  He  stated  that 
he  expected  a  Mend  to  occupy  ^  drawing 
room  with  him. 

During  the  night,  and  after  be  had  retired 
to  his  berth,  no  one  else  having  appeared 
with  a  first-class  ticket  to  occupy  the  drawing 
room,  and  plaintiff  havlDg  only  one  flrst-dass 
passenger  ticket,  the  conductor  awoke  the 
plaintiff  and  Informed  him  that  he  would 
have  to  vacate  the  drawing  room  or  pay  for 
another  flrst-elaas  ticket.  After  considerable 
discussion,  and  against  bis  will,  be  was 
ejected  from  the  drawing  room.  Judgment 
was  entered  for  plaintlfT.  This  appeal  Is 
from  the  Judgment  and  from  an  order  deoy- 
ing  a  motion  for  a  new  trial. 

The  sole  question  for  our  determination  is: 
In  view  of  the  fact  that  no  other  person  oc- 
cupied the  drawing  room,  and  of  the  further 
fact  that  plaintiff  had  only  one  first-class 
ticket,  was  the  defendant  Justified  in  eject- 
ing plaintiff  from  tbe  drawing  room?  For  a 
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long  ttme  the  defendant  had  permitted  a 
passenger  boldlng  one  flnt-daas  ticket  be- 
tween Beno  and  Tott<H>ah  to  occni^r  the  draw- 
ing room,  hut  on  a  date  prior  to  that  upon 
which  idalntUF  was  ejected  as  stated  it  at- 
tempted to  change  its  tariff  sdwdule  so  as 
to  make  It  necessary  for  a  persm  who  desiiv 
ed  to  occupy  such  drawing  room  either  to 
pundiase  two  first-class  tickets  or  to  procure 
another  person  holding  a  first-doss  ticket  to 
occupy  it  with  him.  Section  4  of  an  act  en- 
titled "An  act  to  regulate  railroads,"  eta 
(Stats.  1907,  p.  73;  section  49S2.  B.  L.),  as- 
mimlng  that  a  tariff  schedule  exfsts,  provides 
that: 

"(a)  No  diange  shall  thereafter  be  made  in 
any  sdiediile,  iDclnding  Bchedule  of  joint  rates, 
or  io  any  claWficatioD,  except  upoo  thirty  days* 
notice  to  the  commisBuxi,  and  all  sodi  ehanges 
shall  be  plainly  indicated  upon  existing  sched- 
ules, or  by  filiag  new  schedules  in  lieu  thereof 
thirty  days  prior  to  the  time  the  same  are  to 
take  effect;  Provided,  that  the  commission,  a[>- 
on  application  of  any  railroad,  may  prescribe 
a  less  time  within  which  a  reduction  may  be 
made.  Copies  of  all  new  schedules  shall  be 
,  filed  as  hereinbefore  provided  in  every  depot, 
station  and  office  of  such  railroad  ten  days  pri- 
or to  the  time  the  same  are  to  take  effect,  un- 
less the  oommisslom  shall  prescribe  a  less  time. 

"(b)  Whenever  a  change  is  made  In  any  exist' 
ing  schedule,  Including  schedole  of  joint  rates, 
a  notice  shall  be  posted  by  the  railroad  in  a 
cfmspicuouB  place  in  every  d^t,  station  and 
office,  stating  that  changes  have  been  made  in 
the  schedule  on  file,  specifjring  the  class  or  com- 
modity affected  and  the  date  when  the  same  will 
take  effect. 

"(c)  It  Shan  be  unlawful  for  any  railroads  to 
cbsrge,  demand,  collect  or  receive  a  grester  or 
less  compensation  fOr  the  transportation  of 
passengers,  property,  or  for  any  eerHce  in  con- 
nection therewith,  than  is  wecifled  in  saoh 
printed  schedule,  including  schedules  of  Joint 
rates,  as  may  at  the  time  be  in  force,  and  the 
rates,  fares  and  charges  named  therein  shall 
be  the  lawful  rates,  fares  and  charges  until  the 
same  are  changed  aa  herein  provided." 

At  a  ttme  pilor  to  the  date  upon  which 
plaintiff  claims  to  have  been  ejected  from 
the  drawing  room,  the  defendant  filed  with 
the  Railroad  Commlsstou  of  Nevada  a  tariff 
schedule,  by  the  terms  of  which  it  was  pro- 
vided, among  other  things,  that  when  a  draw- 
ing room  was  occupied  by  one  adult,  two 
first-class  tickets  should  be  required.  It  Is 
admitted  that  every  condition  Imposed  by 
section  (a)  of  said  act  had  twen  compiled 
with  by  defendant  at  a  time  sufficiently  an- 
terior to  the  date  of  the  ejectment  to  make 
the  same  effective  so  far  as  that  subdivision 
Is  concerned,  but  no  notice  thereof  had  been 
posted  as  provided  by  subdivision  (b)  of  the 
act,  and  because  of  this  failure  It  Is  contend- 
ed by  plaintiff  that  the  change  In  the  sched- 
ule had  not  become  effective. 

It  Is  not  questioned  but  that  the  defendant 


comiMoy  had  the  sole  power  to  diange  ite 
tariff  schedule,  subject  to  the  auOioctty  Im- 
posed In  the  Bailroad  Commission  to  super- 
vise and  r^nhite  the  same.  That  body  ac- 
cented the  schedule  In  question  wltJiont  na- 
dertaklng  In  any  way  to  alter  tlie  rates  thwe- 
In  motioned.  Defendant  conpany  having 
fbe  power  to  diange  Its  tariff  adiedule.  and 
having  complied  wltli  tbs  provisions  of  para- 
graph (a)  of  section  4  of  the  act  in  question, 
quoted  above,  does  it  follow  that  the  fidlure 
to  give  the  notice  provided  for  In  paragraph 
(b)  of  the  statute,  as  quoted,  nukes  tlw 
diange  inoperative?  In  determining  this 
question  it  is  necessary  that  we  ascertain  the 
intent  of  the  Legislature  as  expressed  In  the 
statute. 

[1]  Paragraph  (b)  of  the  act  Ih  question 
provides  that,  "whenever  a  dunge  Is  made^' 
In  the  tariff  sdiedule.  notice  dull  be  givoi 
that  "meh  duoges  have  been  made,"  and 
stating  "the  date  when  the  same  will  take  vt- 
feet"  We  do  not  think  ttie  giving  ot  the 
notice  provided  for  In  paragraph  (b^  Is  a  con- 
dition precedent  to  the  making  of  Qie  change 
In  the  tariff  schedule,  or  to  Its  taking  effect. 
The  very  language  of  this  paragraph,  which 
is  separate  and  distinct  from  paragraph  (a), 
contemplates  that  a  change  Is  already  "made," 
and  that  the  giving  of  the  notice  is  an  inde- 
pendent requtremeit  The  language  of  para- 
graph (a)  fixes  the  time  when  the  change  In 
the  schedule  shall  become  effective.  It  Is  up- 
on "thirty  days'  notice"  to  the  Railroad  Com- 
mission. Respondent  claims  that,  unless  we 
hold  that  the  ^vlng  of  the  notice  required 
by  paragraph  (b)  is  held  to  be  a  condition 
precedent  to  the  taking  effect  of  the  diange 
in  the  tariff  schedule,  we  nullify  the  require- 
ment of  paragraph  (b).  We  thhik  not  While 
It  was  the  duty  of  the  company  to  give  the 
notice  required  in  paragraph  (b),  its  failure 
to  do  so  did  not  have  the  effect  of  Invalidat- 
ing the  dianges  made  by  ctnnpUance  with  para- 
graph (a),  for  such  notioe  was  intended  mere- 
ly to  bring  to  the  attention  of  the  public  that 
a  change  In  the  tariff  sdiedule  had  In  fact 
been  made;  and,  as  we  view  it,  the  only 
consequence  whidi  would  follow  a  failure  to 
give  that  notice  would  be  that  any  person 
damaged  by  reason  of  such  failure  might  re- 
cover damages  therefw,  aa  la  provided  In  sec- 
tion 26  of  the  act. 

While  the  opinion  In  the  case  of  Texas  & 
Padflc  Ry.  Co.  v.  Cisco  Oil  Mill,  204  U.  S. 
449,  27  Sup.  Ct  358,  61  L.  Ed.  562,  is  not 
controlling,  it  Is  nevertheless  persuasive. 
That  was  a  case  In  which  It  was  insisted  that 
the  change  In  the  tariff  schedule  was  not  in 
force  because  of  the  itailure  of  the  cmnpany 
to  post  the  tariff  schedule  tn  two  conspicuous 
places,  as  required  by  the  Interstate  Com- 
merce Act  (Act  Peb.  4,  1887,  C.  104.  24  Stat 
379).  ^e  court  held: 
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"The  reQidraiieiit  that  seMolMi  dtamld  b« 
'posted  ID  two  ptiblic  ami  omapfeiMas  places  in 
every  depot,*  etc.,  was  not  made  a  condition 
precedent  to  the  establishment  and  potting  in 
force  of  the  tariff  of  rates,  but  was  a  provision 
based  apon  the  existence  of  an  established  rate, 
and  plainly  bad  tea  its  object  the  afftn^ng  of 
apMdal  fadlittea  to  pnUic  tm  ascertatoinf 
th*  rates  aetnally  In  force.  To  bold  tiiat  the 
clanse  bad  tbe  Car-readiinf  effect  dalmed  wonid 
be  to  say  that  it  was  tiie  intention  of  Ooofrees 
that  the  negUgwt  posting  by  an  employ^  of 
but  one  instead  of  two  copies  of  the  scbedoler 
or  the  neglect  to  post  either,  would  operate  to 
cancel  tbe  previcmsly  establi^ed  schednle,  a 
condusitHi  impossible  of  acceptance.  While 
section  6  forbade  an  increase  or  reduction  ot 
rates,  «te^  'whidi  have  been  established  and 
published  as  aCortMld,'  otherwiae  than  as  pro- 
vided io  til*  nBtiok,  m  think  the  vnliliefttlai 
referred  to  was  that  which  caused  the  rates  to 
become  operative;  and  this  dednctitKi  is  forti- 
fied by  the  terms  of  aoctlon  10  of  the  act  mak- 
ing it  a  criminal  offense  for  a  common  car- 
rier or  Its  agent  or  a  shipper  or  bis  employ^ 
imprc^erly  to  obtain  transportation  for  prop- 
erty at  leas  than  the  regular  rates  then  es- 
tabUdicd  and  in  force  cat  the  Hue  of  transpor- 
tatiott  of  sodi  common  canter.*  ** 

We  tUnk,  too,  the  tangw^  of  the  court  la 
United  States  r.  MiUer»  223  U.  S.  nt  peie 
601»  82  SnpL  Ot.  nt  pa«e  886.  66  L.  Bd.  668. 
la  of  MMUng  aniUcAtiui  to  die  caae  at  bar. 
It  was  tliweaald  ttiat— 

"Publication  is  a  step  In  establishing  rates, 
while  xtosting  is  a  duty  aririog  out  of  the  fact 
that  divf  have  been  eetabUshed.  Obvlonsly, 
theref(»e,  poating  is  not  a  ooodltioa  to  naking 
a  tariff  legally  operatiTa."  ■ 

So  we  aay  6  cmnpiiance  with  the  requlre- 
laeat  of  parftffraiA  (a),  snpra.  etre(^tiiates  a 
change  in  the  tailft  schedule,  while  glrlng 
notice,  as  required  by  paragraidi  (b).  la  a 
datj  arljring  ont  oi  the  fact  tliat  a  dianie 
has  been  made. 

Other  Interestliis  cases  in  this  coonectloB 
are  Loutsrllle  &  N.  R.  Go.  t.  Allen.  152  Ky. 
145.  168  S.  W.  198;  St.  LouIs  S.  W.  Ry.  v. 
Spring  River  8.  Co.,  169  Mo.  App.  109,  154 
S.  W.  466. 

[2]  Being  clearly  of  the  opinion  that  the 
oompany  had  done  everything  necessary  to 
perfect  a  change  in  its  tariff  schedule,  as  re- 
quired 1^  law.  It  had  a  right,  under  the  cir- 
camstances,  to  eject  the  plaintiff  from  the 
drawing  room  of  the  Pullman  coach,  and 
hence  it  Is  not  liable  In  damages  to  the  plaia- 
Uff. 

Plaintiff's  right  to  recorw  Judgment  for  (7. 
the  amount  paid  for  the  drawing  room  In  the 
Pullman  car.  Is  not  disoassed  In  the  brieft, 
nor  was  it  alluded  to  in  the  oral  argument. 

We  are  of  the  opinion  that  the  Judgment 
and  order  appealed  from  should  be  reversed, 
and  the  case  remanded. 

It  Is  BD  ordcnd. 


McOARBAN.  0.  3^  ooncan. 

Non—SANDSatS.  J.,  betag  diaqnallfled, 
did  not  participate  in  the  omsldaatlon  of 
the  case. 


TOUNO  T.  CAMPBELL  et  al.   (No.  15e».) 
(Siv'cms  Court  of  Arizona.   Dec.  18,  1918.) 

1.  Neouoencb  i8=»121(1)— Bubden  or  Psoor. 

Where  defendant  In  personal  injury  action 
pleaded  contributory  negligence,  and  admitted 
that  plaintiff  was  bijared,  the  only  burden  of 
proof  remaining  with  plaintUf  was  proof  of 
amoont  of  damages  suffered. 

2.  NeOUOKNCB  «=>122(1)  —  CONTBIBUTOBT 
KeGUOKNCE— BUBDEN  OF  PBOOF. 

Defendant  In  personal  injury  action,  who 
pleads  contributory  negUgence,  has  burden  of 
proving  each  n^Ugence. 

8.  Neouobncs  ^s»8&-CoHmBim>BT  Nequ- 

Plaintiff  in  personal  injury  action  who  was 
himself  negligent  cannot  recover,  though  de- 
fendant's negligence  was  concnrrent  with  that 
of  plaintiff,  and  though  plointlff'B  negligence  waa 
of  a  negative  character,  such  as  lack  of  vigl* 
lance. 

4.  NEOLTQEIfCB  «»116— PUCADIITO  CoifTRIB- 
UTOBT  KSOLraBNCE— SnSOT. 

In  action  for  negUgence,  dtfendant  admlta 
negligence  by  pleadtag  contributory  negligence. 

5.  Municipal  Cobforahonb  «=>705(4)  — 
Stbeetb— CoLLrsiON— Nbglioence  Pes  Se. 

Violation  of  Civ.  Code  1913,  par.  5134(1), 
and  City  of  Ph<enix  Ordinance  No.  24,  forbid- 
ding cutting  of  corner  in  tumliv  automobile  at 
atrast  inteiaaatiOtt,  is  negUgenee  per  se. 

6.  MnnraiPAL  Comnujatom  4s»706(l<9  — 

bTBEETS— IVJUBIES— OOHWBUTOBT  NBGU- 

OBKCE. 

Negligence  of  plaintiff  in  action  for  Injuries 
at  street  intersection  will  defeat  recovery, 
though  defendant's  negligence  consisted  of  vio- 
bition  of  Civ.  Code  1918,  par.  5134(1),  and  CHty 
of  Phcenbc  Ordinance  No.  24,  forMddIng  cutting 
of  corner  in  toralng  of  automtriiUe  at  street  in- 
tersectiiHi. 

7.  HtrnicrPAL  Cobfobationb  49>705(10)  — 
SrmnCTs— CoiiUaioM — OontbIbttioby  Neoxj- 
osNoa. 

A  motorcycle  driver,  who  odlided  with  an 
automobile  at  a  street  intersection,  was  not 
ooutrlbutoiily  negligent,  where  at  the  time  of 
collision  he  was  crossing  the  intersection  at 
proper  rate  of  speed,  though  be  traveled  at  an 
excessive  rate  of  speed  before  reaching  the 
point  of  approaching  the  intersection. 

8.  MUHICIPAI.  GOSFOBATIONS  ^SsTOBCS)  — 
STBBETS— COIXISIOW— IKBTBUCTIOICS. 

In  action  for  Injuries  In  street  Intersection 
collision,  inatractions  as  to  the  proper  rate  of 
speed  prior  to  approaching  intersection  were 
misleading;  the  only  issue  being  the  proper 
rate  of  speed  In  crossing  the  hitersactfaM. 
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a  Municipal    CoBPOUtiolvs    ^S3i7O6f0  -~ 

StBEBTS  —  COCLUIOV  —  AMOBSIBILnT  OF 

In  action  for  injaries  in  street  fntenectlon 
ct^ision,  evidence  of  the  rate  of  speed  at  which 
plaintiff  traveled  prior  to  reaching  the  intersec- 
tion was  inadmissible;  the  only  evidence  rele- 
vant on  such  isBoe  heinf  as  to  the  rat*  of 
speed  at  which  he  traveled  vlifle  oroasing  the 
intersection. 

10.  Appeal  and  Bbbob  «=9l066  —  Bevibw — 
Habmless  Bbbob. 
In  action  for  injuries  in  collision  at  street 
Intersecticm  defended  on  rround  of  contribu- 
tory nesUgence.  instructions  requiring  plain- 
tiff to  prove  negligence  of  defeitdantSt  where 
such  negligence  was  admitted  vt  record,  was 
prejudicial  to  plaintiff. 

Appeal  from  Superlra*  Court,  Maric<n>a 
Comity;  Frank  H.  Lrmao.  Jadge. 

Action  by  G.  D.  Touog  against  Colin  Camp- 
bell and  another.  Jodgmeot  for  defendaDta, 
and  plaintiff  appeals  Reversed  and  re- 
nunded. 

Action  by  appetlant  to  recover  damages  for 
Injuries  suffered  by  talm  infllotod  at  the  time 
of  a  coUladon  between  an  automobile  driven 
by  defendants  and  a  motorcycle  driven  by 
the  plalntur.  The  coUkdon  oocnrred  on  the 
2tth  day  of  November,  ldl4»  on  the  spftce 
of  iatersectiim  of  West  Adams  street  with 
North  nUrd  avokve,  public  highways  wlttkr 
in  the  incorporated  dty  iA  Phcenlz. 

The  cause  was  tried  before  the  court  with  a 
Jury.  The  Jury  retnnwd  a  verdict  for  the 
defendants,  and  Judgment  was  entered  ac- 
cordhigly.  The  plaintiff  m>Pm1s  from  the 
Judgment  and  the  order  refusing  a  new  trial. 

P.  H.  Hayes  and  Alexander  9t  Christ;,  all 
of  Phoenix,  for  appellant 
Ballard  it  Jacobs,  of  Phoenix,  for  appellees. 

CUNNINGHAM,  a  3.  On  the  morning  of 
the  2tth  day  of  November,  1914,  tiie  defends 
ants  were  traveling  in  an  autoaobUe  west 
on  Adams  street  holding  to  the  north  of  the 
center  line  of  said  street,  and  In  the  direction 
of  the  Intersection  of  Adams  street  with 
Third  avorae.  Dbe  plaintiff  was  traveling 
east  on  a  motorcycle  on  Adams  stretf  toward 
said  Intersection  of  said  streets;  and  holding 
to  a  course  of  from  8  to  10  feet  north  of 
the  south  curb  of  Adams  street  Tbe  ma- 
chine In  which  defendants  were  traveling, 
on  approa<diing  the  Intersection  of  sold 
streets,  turned  to  the  left  and  In  a  direction 
and  course  so  as  to  follow  Third  avenue  In 
a  southerly  direction.  The  motoroycle  con- 
tinued on  Its  easterly  course  following  Adams 
street.  The  maclilnea  collided  on  the  Inter- 
eectioD  of  said  streets,  and  as  a  result  of 
such  collisI<m  the  plaintiff  sustained  serious 
Injuries  to  hts  left  hip,  knee,  and  ankle,  and 


other  serious  external  and  Internal  Injuries. 
That  both  Adams  street  and  Third  avenue 
at  the  said  intersection  are  about  61  feet 
wide,  and  the  distance  from  tbe  southeast 
and  tbe  southwest  curb  comers  Is  38  feet  to 
the  cffliter  of  the  Intersection.  The  plaintiff 
alteges  that  the  cause  of  the  said  collislou 
was  the  negligence  of  the  defendants  in  turn* 
tug  the  automobile  between  the  center  of  the 
Intersection  and  the  southeast  curb  corner 
In  direct  violation  of  the. law  of  the  road 
as  set  forth  In  paragraph  6134(1),  Revised 
'Statutes  of  Arizona  1913,  and  as  supplonent- 
ed  by  Ordinance  No.  24  of  the  city  of  Phoenix. 
The  place  of  the  colllaiou  is  within  the  ocsr- 
porate  boundaries,  and  Adams  street  and 
Third  avenue  are  public  streets  of  said  dt; 
of  Phoenix,  and  therefore  pabllo  highways. 
Hence  the  complaint  diarges  defendants  with 
a  violation  of  the  laws  regulating  travel 
npm  the  intersection  of  public  highways,  and 
consequently  with  neg^ence. 

In  answer  the  defendants  dov  negligence^ 
and  as  a  qwdal  defense  Ui^  allege  that  the 
plaintiff's  negllgenoe  oontrilrated  to  idalntlff's 
Injuries.  Tbe  partlenlar  negligence  durged 
is  that  plaintiff  was  traveling  in  an  easterly 
direetlim  on  Adams  street  **at  a  Idgh  rate 
of  qwed.  more  than  twelve  (12)  miles  per 
hour  *  •  •  and  in  disregard  of  the'saflety  of 
the  putAle  and  himself  and  *  did  not 
ezerdse  ordinary  care  In  such  traveling, 
and  because  of  his  failure  to  use  ordinary 
eare  he  was  at  fault  and  nagUgeot,  whlcli 
negligent  act  was  the  direct  cause  of  the 
oolUston." 

Wlun  the  trial  readied  the  point  of  (»C- 
fftring  evidence,  tSie  d^endants*  ooonsd  said: 

"Before  the  plaintiff  puts  on  his  case,  in  or- 
der to  shorten  his  proof  the  defendant  desires 
to  make  tiie  following  admission  of  record: 
The  defendants  admit  the  folloving  allegations 
of  plaintiff's  eompl^t:  'And  that  the  plaintiff 
was  then  and  there  thrown  with  greet  force 
and  violence  off  and  from  said  motorcyde  and 
against  said  automobile  and  upon  the  pavement, 
and  thereby  the  plaintiff  then  and  there  receiv- 
ed and  sustained  seriouB  internal  and  external 
injuries,  and,  by  reason  of  the  premises,  the 
bones  in  plaintiff's  left  ankle  and  left  knee 
were  crushed  and  broken;  a  compound  frac- 
ture of  plaintiff's  femur  or  thigh  bone  wss  pro- 
duced; t^  plaintiff's  1^  hip  was  crushed;  his 
spine  injured;  and  the  plaintiff  then  and  there 
sustained  serious  and  painful  bruises  and  con- 
tusions upon  bis  limbs  and  body,  and  the  plain- 
tiff then  and  there  became  and  was  greatly 
and  seriously  injured,  hurt,  wounded,  sick.  sore, 
lame,  and  disordered,  and  was  compelled  to 
and  did  undergo  a  number  of  dangerous  and 
painful  surgical  operations,  and  was  compiled 
to  and  did  have  removed  portions  of  the  crash- 
ed and  broken  bones  of  his  left  knee,  and  has 
ever  since  remained  sick,  sore,  lame,  and  dis- 
ordered, and  is  now  and  will  be  for  life,  lame, 
sick,  sore,  and  disordered,  and  that  plaintiff 
has.  ever  since  receiving  said  injuries,  stilFered 
and  unde^one  great  pain  and  anguish  of  mind 
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and  body,  aad  now  anfferB  great  pain  and  an- 
Kuish  of  mind  and  body  by  reason  of  said  Id- 
joriea  inflicted  upon  him  bb  aforeaald,  been  and 
now  U  permanently  injored  and  disabled,  and 
baa,  erer  since  the  infliction  of  said  injoriea 
npon  him  as  aforeaaid,  been  and  as  a  direct 
result  thereof  now  i«  and  always  will  be  dls- 
•Ued.* 

*^?lie  defendant  admits  the  anegatioos  of  the 

complaint  jnst  read  to  be  true;  that  ia,  we  ad- 
mUt  the  injuries  as  alleged  in  the  complaint,  but 
do  not  admit  that  the  plaintiff  is  now  or  will 
be  deprived  of  earning  a  livelihood  or  attending 
to  hia  ordinary  business.  We  do  admit  his  in- 
juries." 

[11  Witb  sudi  admitted  facts  before  the 
jury*  tht  burden  ranained  vpon  ttie  iilaintlfl 
oid7  to  estabUdi  by  enrldoice  tbe  amount  of 
damages  sotFered  bar  bim.  The  said  admla- 
alon  bad  the  effect  of  Umltl&g  tbm  weas^  of 
ditfendantif  general  dmial  to  a  dodal  of  the 
pmnanent  natore  of  the  plalattfTs  Injniies 
as  aOectlng  hla  abiUty  to  earn  a  UT^Uhood  br 
foUowing  bis  ordinaty  bvalnesa. 

(2.  S]  The  laaiMR  ralaed  by  tbe  v>eclal  de- 
Ceiuft  ot  contribatory  netflgenoe  were  the 
cwatroTCrted  qoestlonB  remaining  fbr  trial, 
the  bordoi  of  wbkih  rested  npoa  tbe  de- 
fendants. 

"Tbe  law  of  contributory  negligence  forbids 
a  recovery  by  one,  who  by  his  own  faok  bringf 
u  iajnry  npon  himselt  Contrilnit(»T  negU- 
trace  fm  tbe  part  of  the  plabitiff  necessarily 
assnnes  negligence  on  the  part  of  tbe  defend- 
ant. To  bar  a  recovery  by  plaintiCf,  it  is  not 
necessary  that  his  negligence  should  have  been 
tbe  sole  cause  of  the  injury,  since  contributory 
negligence  exists  if  the  injury  be  caused  by  the 
joint  and  concurring  negUgence  of  tbe  person 
injured  and  defeadant."  29  Cye.  606. 

"Th«  nnivereal  mlc  is  tbat,  if  negUgence  on 
tbe  part  of  the.  person  Injured  contttt»nted  to 
the  injury,  be  is  not  entitled  to  recover  there- 
for, Th«  rule  also  applies,  althongh  the  «on- 
trlbntory  negligence  la  of  a  negative  character, 
such  ss  lack  of  vigilance.**  ^  Cye;  SOS. 

[4-t]  The  negligent  act  of  whlA  pialntlfl 
comt^alns,  and  whldi  Is  In  effect  admitted 
by  tbe  defendants  of  record,  and  Is  also  In 
effect  admitted  by  defendants  by  means 
of  tbdr  Q>eclal  defane  of  contribatory  negU- 
genee,  oonalsts  of  a  violation  of  a  statutory 
road  biw,  and  ta  ttacrofare  n^Ugeace  per  ae ; 
yet  tbe  well  recognised  and  estabUahed  rule 
is  tbat  ceatribntory  negUgence  will  defeat 
recovery  In  such  drcomstaaceiL  29  Cyc.  S08. 

Hie  dominating  Inquiry,  therefor^  was 
whether  the  plaintiff  was  guilty  of  negUgeoce 
on  hie  part  which  occurred  and  co-operated 
with  the  negligent  act  of  the  defendants  as 
the  proximate  cause  or  occasloa  of  the  In- 
jnry  complained  of.  Tbe  contention  of  the 
defendants  is  that  tbe  plaintiff  was  travel- 
ing at  a  rate  ot  q>eed  greater  than  12  miles 
per  hour,  and  be  faUed  to  use  ordinary  care 
for  tbe  safety  of  iiimself  and  the  public 

Ihe  law  of  the  road  regulating  and  llmit- 
^  tbe  rate  «f  iqreed  <^  motor  vehiclea  at  In- 


tersectloos  of  pabUc  h^ways  Opar.  6124  [2], 
R.  S.  A.  191S)  requires  that— 

"A  person  operating  a  motor  vehicle  shall 
•  •  •  upon  approaching  a  croBslng  of  inter- 
secting highways,  at  a  speed  not  greater  than 
Is  reasonable  and  proper,  having  regard  to  the 
traffic  then  on  such  highway  and  the  safety 
of  tbe  public." 

The  r^nlatlons  controlling  traffic  at  Inter- 
secting highways  prescribe  the  traveler's 
duties  to  the  public  then  thereon.  Under  the 
reetilatlons  and  the  pleadings,  the  pertinent 
Inanlry  becomes:  Whether  the  plaintiff  trav- 
eled, after  crossing  the  west  line  of  Third 
avenue  over  the  west  half  of  Third  avenn^  at 
an  exi»88lTe  rate  of  q>eed  uceedfiig  12  miles 
per  hour,  aa  alleged  in  the  medal  defense. 
With  reference  to  this  vital  questim,  the 
court  Instmcted  the  Jury  aa  follows: 

*'A  person  operathig  a  motorcycle  shall  have 
it  under  control  npon  approaching  the  cross- 
ing of  intersecting  highways,  and  shaH  operate 
it  at  a  speed  not  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  then  on  such 
Ugbway  and  tbe  aatety  «f  tba  poMlc.'* 

This  instruction  ftlrly  states  the  rule  of 
tbe  statute  defining  the  traveler's  duty  with 
regard  to  speed  at  public  highway  Intersex 
tions,  except  the  mle  Is  not  limited  to  motor- 
cycles, but  applies  to  tbe  qwed  of  all  motor 
TtiUtiee  ceoselng  anch  Inflections, 

The  defendants  contend  that  the  plaintiff 
was  traveUng  at  a  rate  of  speed  exceeding 
12  miles  per  honr,  and  aa  rapid  as  26  miles 
per  hour  from  Fourth  avenne  east  along  the 
aonth  sida  of  Adams  street  toward  tbe  point 
of  colllsioD.  On  the  other  hand,  the  pUiatifl 
offered  testimony  tending  to  ^ow  that  be 
waa  trareUng  at  a  rate  of  speed  not  greater 
than  10  miles  per  hour.  The  testimony  tend- 
tng  to  establish  the  rate  of  speed  at  which 
the  plaintiff  traveled  t>etwe«i  Fourth  and 
Third  avennes  in  the  direction  of  the  fnter- 
section  of  Third  avenue  and  Adams  street, 
and  to  the  point  of  collision.  Is  sharply  con- 
flicting. Clearly,  this  controversy  arises  oat 
of  an  Immaterial  Issue,  the  rate  of  £peed 
traveled  a  portion  of  the  highway  other 
than  at  the  intersection  of  public  highways. 

In  connection  with  tlie  controversy  which 
devel(%>ed  In  such  testimony,  outside  of  the 
Issues  made  in  the  pleadings,  that  la,  the  con- 
troverted questltxi  of  the  rate  of  e^ieed  trav- 
eled by  plaintiff  on  Adams  street  between 
cross  streets,  the  conrt  instrocted  the  jury 
that: 

"It  ia  admitted,  gentlemen  of  the  Jury,  that 
the  territory  contiguous  to  the  street  *  *  * 
where  this  accident  occurred  Is  what  the  stat- 
ute describes  aa  closely  bidtt  up.** 

Many  Jnatructlons  were  glv«i  oa.  many 
questions.  The  Jury  retired  and  later  re* 
ttuTied  into  court  requesting  further  instruc- 
tlooa.  Tbe  instructlona  that  bad  been  given 
the  jury  were  read  to  them  down  to  and  in- 
cluding the  Instruction  Quoted.  With  refer- 
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ence  to  the  nature  of  tbe  contlgnoas  terri- 
tory, a  Juror  uked: 

"That  speed  of  the  motorercle,  one  mile  In 
■ix  minute*— what  place  does  tiiat  speed  pertain 
to?  At  the  impact  of  the  accident,  accordlnf 
to  her  that  saw  the  machine,  or  what?" 

The  court  thereupon  read  to  the  Jury  para- 
graph 5134  (1),  supra,  and  stated  as  follows: 

"That  applies  to  the  place  where  the  acddeot 
happened.  It  applies  to  the  territory  covered 
— any  territory — by  the  eridence  in  this  case." 

By  a  Juror:  "Any  territory  eorered  by  the 
evidence  in  this  case?" 

By  the  Court:  "Yea.* 

Thereupon  the  court  modified  said  Instruo- 
UoQ  by  ^TiDg  the  following  in  Ilea  thereof, 

to  wit: 

"I  instruct  you  that  it  would  be  negligence 
on  the  part  of  any  person  driving  a  motorcy^ 
to  drive  it  at  the  place  in  question  at  a  greater 
speed  than  one  mile  in  six  minutes." 

Thereupon  the  court  repe&tM  another  para- 
graph of  the  instructions  given,  viz.: 

"It  is  admitted  In  this  case  that  the  territory 
contiguous  to  the  street  where  this  accident 
occurred  was  closely  built  up  at  the  time  of  the 
acddent" 

The  plaintiff  has  asdgned  as  ertm  tbe  or- 
ders of  the  court  permitting  CSiarlea  Gardi- 
ner, Dorria,  Shaw,  and  Unxj/by  to  testify  as 
to  the  motorcyde  experiments  made  by  Oar^ 
diner  in  the  riding  and  driving  of  a  motor- 
cycle. He  complains  of  the  following  Instmc- 
tlons  given,  to  wit: 

"No  person  sliaU  operate  a  motorcycle  on 
a  public  Mghway  at  a  rate  of  speed  greater 
than  fa  reasonable  and  proper,  having  regard 
to  the  traffic  and  use  of  the  highway,  or  so  aa 
to  endanger  the  life  or  limb  of  any  person,  or 
tbe  safety  of  any  property,  or,  in  any  event, 
on  any  public  highway  where  the  territory  con- 
tiguous thereto  is  closely  built  up,  at  a  greater 
rate  than  one  mile  io  six  minutes,  or  elsewbere 
in  any  incorporated  city  or  town  at  a  greater 
rate  than  one  mile  in  four  minutes.  It  is  ad- 
mitted, gentlemen  of  tbe  jury,  that  the  territory 
contteuous  to  tbe  street  where  this  accident  oc- 
curred is  what  the  statutes  describe  as  dosely 
built  up." 

The  situation  created  by  the  testimouy 
questioned,  the  court's  application  of  the 
testimony  with  testimony  of  other  witnesses 
to  the  scope  of  territory  Involved,  and  the 
several  inistructions  applicable  thereto,  is  one 
beyond  tjie  scope  of  the  insues  uuide  in  the 
pleadings  and  serves  to  include  conditions  in 
the  case  wh(dly  foreign  to  the  real  issne  on 
trial. 

In  the  first  place,  the  sold  statute  regulat- 
ing and  defining  the  duty  of  the  driver  of  a 
motor  vehicle  at  the  intersection  of  public 
highways  within  and  without  incorporated 
cities  la  found  in  sabdlvlalon  2  of  paragraph 
5134,  as  follows: 


"  *  w  *  Upon  approaching  a  crossing  of 
intersecting  highways,"  the  driver  of  a  motor 
vehicle  is  reqnired  to  travel  "at  a  rate  of  speed 
□ot  greater  than  is  reasonetde  sod  proper, 
haviag  regard  to  tiie  traffic  then  on  such  high* 
ns  and  tbe  aafety  of  tbe  pnbUa" 

[7]  Ttx  doeeneSB  of  tbe  buildings  on  ter- 
ritory conflgnons  to  the  crosdng  of  intersect- 
ing hl^ways,  and  therefwe  the  condition 
of  contiguous  terrltMy  as  to  the  number  of 
buildings  thereon.  Is  not  an  dement  to  be 
considered  In  this  case,  for  the  reason  the  ac- 
cidrat  In  question  occurred  on  the  Intersec- 
tion of  public  highways.  The  speed  at  which 
plaintiff  was  trsTellng  prlw  to  the  time  he 
was  about  to  reach  the  point  r^erred  to  In 
said  regulation  as  "approaching  a  crosadb^ 
of  intersecting  U^wayiT  had  no  bearing 
upon  ttae  Issues  In  this  case.  Conceding  that 
the  territory  contiguous  to  Adams  street  be- 
tweea  Third  and  Fourth  avenues  is  dosdy 
hnllt  up^  and  thwtfore  to  drive  a  motor  ve- 
hicle almig  such  portion  of  Adams  street  at  a 
speed  greater  ^n  one  mile  in  dz  minutes 
Is  nef^igence,  yet  if  the  driver  of  awb  motor 
vehicle  on  approaching  the  crossing  of  the 
intersection  of  Third  avenue  and  Adams 
street  he  from  dut  pcdnt  traveled  at  a  rate 
of  speed  not  greater  than  was  reasonable 
and  proper,  having  due  regard  to  the  traffic 
then  on  such  highway  and  the  safety  of  the 
puUlc,  and  was  so  traveling  at  the  time  of 
the  c(^llsion,  he  was  not  negligent  simply  be- 
cause he  traveled  at  an  excessive  and  negli- 
gent rate  of  speed  before  he  reached  the 
point  of  approaching  Qie  said  intersection. 

[I,  I]  Clearly,  the  testimony  which  tiad  for 
its  purpose  the  establishing  of  tihe  fact  that 
plaintiff  traveled  at  an  excessive  rate  of 
speed  before  he  reached  the  point  of  Adams 
street  when  he  can  Ije  said  to  be  approaching 
the  crossing  of  Third  avenue  and  Adams 
street  had  no  tendency  wliatever  to  establish 
the  platntlfTs  acts  while  passing  over  the 
highway  intersection.  When  the  court  per- 
mitted Rankin,  Qardiner,  Dorris.  Shaw,  Mur- 
phy, and  other  witnesses  to  testify  with  re* 
gard  to  the  rate  of  speed  la  portions  of  the 
street  other  than  at  the  croseing  of  said 
street  It  erred.  When  the  court  stated  that 
the  parties  bad  admitted  that  the  territory 
ccmtlguous  to  the  place  of  the  accident  is 
closely  built  up,  .the  record  does  not  confirm 
such  stetement,  and  further.  If  said  fact  Is 
admitted  or  established  by  couduslve  proof, 
It  is  Irrelevant  to  tbe  Issue  on  trlaL  The 
statement  by  tbe  court  that  the  territory  de- 
scribed in  every  part  of  the  evidence  Is  ter- 
ritory contiguous  to  the  place  of  tbe  accident, 
and  to  be  considered  by  the  Jury  as  such  and 
closely  bniit  up,  is  a  clear  broadening  of  the 
issues  far  beyond  that  made  by  the  parties  in 
their  pleadings  and  has  a  dear  tendency  to 
confuse  the  jury.  The  evidence  iu  question, 
with  the  conflicting  Instructions  of  the  court, 
would  mislead  the  Jury  and  require  them  to 
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find  tbat  the  plaintiff  was  guilty  of  negU- 
Reiic»  coatrilntliig  to  tils  tnJnrlM,  if  tbey 
Bhonld  And  that  he  was  traveling  at  a  greater 
rate  ttf  qpeed  tban  one  mile  In  six  minntee  at 
any  jftAat  along  tbe  aouth  ot  Adams 
street  beCore  He  readied  tbe  point  of  the 
street  IntosectlMi.  Hie  erldmce  dKmM 
hare  been  cmflned  to  the  question  of  the 
rate  qpeed  at  whldb  the  plaintiff  traveled 
from  the  west  side  line  of  Third  avenue  to 
the  point  of  the  collision,  and  the  instruc- 
tions given  aoowdlni^. 

The  instructlona  to  the  effect  that  the 
driver  of  a  motor  v^cle  la  prohibited  from 
traveling  over  any  of  the  territory  mentioned 
In  the  evidence  at  a  rate  of  speed  greater 
than  one  mile  In  six  minutes  substituted  tlie 
regulation  governing  ^^eed  along  hl|3iways 
coDtlgaoufl  to  territory  closely  built  vrp,  for 
the  said  rule  regulating  speed  at  highway 
intersections,  the  territory  In  question.  In 
order  that  said  special  defense  pleaded  be 
a.vallable  to  defendants,  tbey  must  establish 
by  a  preponderance  of  the  evidence  that  the 
plaintiff  was  traveling  at  a  negligent  rate 
of  speed  at  the  intersection  of  Adams  street 
and  Third  avoiue;  and  tbat  said  excessive 
rate  of  speed  thus  traveled  proximately  con- 
tributed to  the  collision  and  Injury. 

[II]  The  plaintiff  was  clearly  prejudiced  by 
the  instructloDs  givm  and  comments  made 
by  tbe  trial  Judge.  The  InstractlonB  place 
upcm  tbe  plaintiff  tbe  burden  of  establishing 
by  a  pr^nderance  of  the  evidence  tbe  negli- 
gent acts  of  the  defendants,  while  the  de- 
fendants' negligent  acts  are  admitted  of  rec- 
ord. Other  questions  are  raised,  and  have 
beoa  car^ully  considered;  bat  the  view 
we  take  of  the  facts,  and  have  expresaed 
alwve,  requires  a  reversal  of  the  judgment, 
and  a  new  trial  obviates  the  necessity  of  dis- 
cussing the  other  alleged  errors,  for  the  rea- 
son that  upon  a  new  trial  the  same.  If  errone- 
ous, wUl  not  again  occur. 

The  Judgment  must  be  reversed,  and  tbe 
cause  remanded  for  a  new  triaL 

JOHN  WILSON  BOSS.  X,  coocors. 

H.  D.  BOSS,  J.,  being  absent  on  account  of 
ridmesab  took  no  part  in  the  decision  of  this 
causa 


HICKS  V.  COCHISE  COUNTt.    (No.  1624.) 

(Supreme  Court  ol  Arisoaa.    Jan.  S,  1919.) 

Covimis  4a»74@>— TxBAfftmEBr-SALABT. 

Civ.  Code  1901,  par.  2610,  fixing  salary  of 
treasurer  of  Cochise  countr  at  $2,500,  such  troax- 
urer,  inducted  into  office  February  14, 1912,  and 
aerrins  until  January  1,  1916,  paid  until  Bfarch 
1.  1013,  at  rate  of  $3,600  per  annum,  under  or- 
der of  board  of  supervisors  thereafter  at  rate  of 


$3,000,  as  provided  by  Sslary  Act  of  1012, 
cannot  recover  difference  between  amount  paid 
him  aftw  March  1,  1913,  and  salary  fixed  by 
board. 

Appeal  from  Superior  Court,  Oodilse  Coun- 
ty ;  A.  O.  McAllster,  Judge. 

Action  by  C-  W.  Hicks  against  the  County 
of  Cochise,  iQ  the  State  of  Arizona.  From 
Jndgmeat  of  dismissal,  plaintiff  appeals. 
Affirmed. 

Lyman  H.  Hays,  of  WUIcox,  and  J.  T. 
Kingsbury,  of  Tombstone  for  appellant. 

WUey  E.  Jones,  Atty.  Gen.,  J.  F.  Ross, 
Co.  Atty.,  of  Tombstone,  and  Bruce  Stephen- 
son, £>^.  Go.  Atty.,  of  Douglas,  for  appellee. 

HBNRT  D.  BOSflk         Appellant  was 

elected  county  treasurer  of  Cochise  county 
at  the  1911  November  Section,  and  was  in- 
ducted Into  ofbce  February  14,  1912  (admis- 
sion day),  and  served  until  January  1,  1915, 

On  February  IT,  1012,  the  board  of  super- 
visors of  Cochise  conntr  made  and  entered 
ail  order  fixing  his  salary  at  $3,600  per  an- 
num. He  was  paid  salary  at  tbat  rate  un- 
tft  March  1,  1913,  and  thereafter  at  tbe  rate 
of  $3,000  per  annum  as  provided  by  the 
Salary  Act  of  1912  ((^pter  2,  tlL  15,  pars. 
3222-3248). 

He  sued  to  recover  tbe  differmce  between 
the  amount  paid  him  after  March  1,  1913, 
and  the  salary  fixed  by  tbe  board  of  super- 
visors, or  for  the  sum  of  $l,i(X>. . 

A  general  demurrer  to  the  complaint  was 
sustained,  and  a  Judgment  of  dismissal  enter- 
ed. These  orders  present  the  only  question 
In  the  case. 

The  learned  trial  Judge  in  disposing  of  the 
case  did  so  on  the  ground  that  tbe  county 
treasurer's  salary  was  provided  for  by  the 
salary  law  of  1901  and  acts  amendatory 
thereof  (Revised  Statutes  1901,  c.  2, 
tit.  26).  We  ttilnk  In  doing  so  he  was  dearly 
right. 

Tbe  board  of  supervisors  under  section  4, 
art.  IS,  of  tbe  Constitution  were  empowered 
to  fix  salaries  for  county  and  prednet  oQIcers 
"for  whom  no  compensation  was  provided  by 
law."  When  the  treasurer  of  Cochise  coun 
ty  was  inducted  Into  office  there  was  attacbef*. 
to  it  a  statutory  salary  of  $2,500  per  annum. 
Section  2610,  Revised  Statutes  1901. 

Tbe  appellant  seems  to  base  his  case  upon 
some  expreesions  made  by  the  court  in  Patty 
V.  Greenlee  County,  14  Ariz.  422,  130  Pac. 
757.  In  that  case  we  left  as  a  query  whether 
tbe  board  of  supervisors  were  empowered 
to  fix  tbe  salary  of  sheriff,  Inasmuch  as  be 
was  receiving  both  a  salary  and  fees,  al- 
though the  salary  was  only  nominal,  and  by 
analogy  we  suggested  that  If  tbe  power  ex- 
isted as  to  the  sheriff,  It  existed  as  to  the 
county  treasurer  because  be,  too,  received 
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both  a  salary  and  fees.  Howerer,  In  Adams 
r.  Maricopa  County,  18  Ariz.  418,  14B  Pac. 
884,  It  was  decided  outright  that  a  sheriff 
was  compensated  under  the  laws  of  1901  and 
amendments  thereto  in  fees,  and  that,  since 
the  Constltntion  abolished  all  fees,  the 
sheriff  was  an  officer  for  whom  the  board 
of  supervisors  could  fix  a  salary,  and  it  was 
su^ested  that  the  so-called  salary  allowed 
the  8h»iff  was  In  fact  no  salary  but  a  mere 
allowance.  Even  If  the  statement  In  the 
Patty  Case,  "Treasurers  of  counties  under 
territorial  laws  were  paid  salary  and  fees," 
was  correct  in  fact,  the  fees  were  so  small 
and  Indgnlficant  a  part  of  his  compensation 
as  to  be  hardly  noticed.  But  the  treasurer 
as  such  did  not  get  any  fees.  He  was  paid 
a  salary  and  forbidden  to  receive  any  other 
compensation.  SectloOB  2009-2610,  Bevised 
Statutes  of  IdOl. 

Appellant  was  not  aggrieved.  In  fact, 
he  was  retf  ninch  orarpaid. 

Judgment  afllrmed. 

O0NNINOHAU,  O.  3.,  and  JOHN  WIL- 
SON BOSS,  concur. 


INSPIBATION  CONSOU  COPPER  CO. 
UNDLEY. 

(Supreme  Ooort  of  Ariaona.    Dec  81,  1918.) 

1.  Masizr  and  Sesvart  «=»295(1)— Injxtbixs 
TO  Sebvawt— lN8TBtrono»8— AitBtGurrr. 

In  employe's  action  (or  personal  injuries, 
faistmctioa  on  assumptitm  itf  rMt  AeM  not  to 
be  ambiguons  or  eoaUu^g. 

2.  Mastkb  ahd  Sbbtaiit  •39295(1)— Asbuhp- 
TioN  or  SiBK— QuxsnoN  OP  Fact. 

Whether  injured  employi  assumed  ririi  of 
his  employment  is  a  question  of  (act,  made  m 
by  tiie  Cnutitutlon. 

3.  MAsna  AHn  Sutant  ^9206  —  Aasmcp- 
Tioiv  or  Risk— Obdiitabt  Risks. 

A  servant  assumes  the  ordinary  risks  in- 
cident to  his  employment. 

4.  Masteb  iJfD  Sibtaut  •3>226(1)— Assukf- 
noK  or  lUsK— Niauoxvca  or  Mabtib. 

A  servant  does  not  assunw  the  eztraordi- 

.nary  ri^du     the  mastar's  negUgence, 

6.  Mabtkb  akd  Bcbvant  «=:>226  —  Absuvep 
Risk— Danokbous  Puck— UirsArK  Appu- 

ANCES  AND  MASTEB'S  OBDEBS. 
An  employ^  WOTking  In  a  dangeroua  place 
with  unsafe  appliances,  or  in  daogeroui  man- 
ner in  obedience  to  master's  orders,  docs  not  as- 
sume the  ride,  unless  the  danger  was  so  im- 
minent that  a  man  of  ordinary  prudence  would 
not  have  Incurred  the  risk  or  haiard. 

6.  Masteb  and  Sebvaut  «»219(1  5)— Assum- 
ed Risk  —  Extbaobdihabt  DANOEBa— Af- 

PBECIATIOIf  or  DAKOEB. 

A  motor  helper  on  underground  ore  train 
assumed  such  citracffdinary  and  unusual  dan- 
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gets  of  such  work  as  were  vpea  and  obvious 
and  were  fully  bbasrved.  understood,  and  ap- 
preciated by  him. 

7.  Tbial  «s>295(1}  —  InsntucrxoNs  —  Ooir- 

8TBUCTE0N  AS  A  WhOKB. 

Instructions  are  to  be  considered  as  a  whole. 

8.  Masteb  and  Skbtant  *=»150(4)— Injubt 
TO  E)icplot£— Undebqbound  Obb  Tbain— 
Negijoencb  or  Mihb  Owneb. 

A  mine  <q;>erator,  which  waa  negligent  in 
failing  to  furnish  adequate  footboard  on  loeo- 
motive  motor  of  underground  ore  train  and 
adequate  headlight,  or  in  moving  at  exeesdve 
speed  with  timbers  In  dose  proximity  to  track, 
was  liable  (or  injuries  to  motor  helper,  where 
he  waa  not  fully  in((Hmied  as  to  dangers,  which 
were  not  obvioas. 

9.  DAXAOBS  «S338  —  PSBSOIfAI.  Injubibb— 
Loss  or  ElA.BNiNa  Capaoitt. 

An  injnred  employd  waa  entitled  to  damagea 
for  loss  or  dimiautiMi  of  his  earning  capacity 
during  bis  entire  expectancy  of  life. 

10.  Dak  AGES  «s>2ie(8>  —  Iiranuonoira  — 

EAJBHIKO  OAPACriT. 

An  iuatmctfon,  authorising  CMudderation  oC 
employe's  probable  diance  of  increased  earn- 
ings waa  objecdonaUe  as  speculative,  such 
probable  chance  being  included  in  Uie  element 
of  "loss  of  aaniags,"  (or  whidi  juzy  had  been 
charged. 

U.  Appeai.  AMD  Bbbob  «s»1068(4  —  Hauc- 

LBBS  EbBOB— iKBIBDCnONS. 

A  misleading  instruction,  authorizing  jury 
in  personal  injury  action  to  consider  plaintiff'a 
probable  chance.  If  any,  of  Increased  earnings 
had  he  not  been  Injured,  where  it  had  previous- 
ly been  instructed  to  award  damages  for  loss 
of  eamlnga,  if  any.  In  I3xt  future  of  Us  life, 
waa  harmless;  where  no  oomidaint  was  made 
that  verdict  was  eacesslvs  by  reason  of  sncb 
instmcti<m. 

12.  Appeal  and  Ebbob  «=»1004(1)— Review 
—Vebdict— Excessive  Damaqeb. 

Supreme  Court  will  disturb  a  verdict 
for  excessive  damages  only  when  it  appears  that 
tiie  damages  are  so  excessive  that  tiie  award 
cannot  be  sustained  on  any  other  theory  than 
that  it  waa  the  result  of  passion  or  prejudice 
on  the  part  of  Hxe  jury;  such  award  htSng 
within  the  Intelligent  discretion  of  the  jury. 

Appeal  from  Superior  Court,  Gila  County; 
G.  W.  Shute,  Judge. 

Action  by  Fred  A.  lindley  against  the  In- 
spiration Consolidated  Copper  Company,  a 
corporation.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed, 

E.  W.  Rice,  of  Globe,  for  app^ant 
Strnckmeyer  ft  Jenckes,  ot  Pbtenlx,  for  ap- 
pellee. 

JOHN  WILSON  ROSS,  J.  This  1b  an  ac- 
tion for  damages  for  peraonal  Injuries  al- 
leged to  have  been  anst^ned  by  appellee  as 
the  result  of  the  negllgrace  of  appelant. 
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Ai^p^ee  was  worldiis  aa  motor  hel^r  on  one 
of  appellant's  ondergrouad  ore  trains,  en- 
gaged In  hauling  ore  on  the  400-foot  level  of 
its  mine  from  the  Colorado  shaft  to  the  tii>- 
ple,  whence  It  was  elevated  to  the  surface. 
The  train  on  which  appellee  was  working 
consisted  of  ten  steel  cars  of  the  capacity  of 
Are  tons  each,  drawn  by  a  12-ton  compressed 
air  locomotive.  Ilxtendlng  across  the  front 
end  of  the  locomotive  was  a  bnmper,  the 
top  of  which  was  of  the  depth  of  the  seat 
of  a  chair.  Bolted  to  the  lower  front  edge 
of  the  bnmper  were  iron  lugs,  which  extend- 
ed forward  approximately  nine  Inches.  Up- 
on these  Ings  were  fastened  a  mnning  board, 
whl(±  extended  across  the  front  edge  of  the 
bumper  from  the  lower  edge  thereof.  Hie 
route  traveled  by  the  train  between  the  Colo- 
rado shaft  and  tibe  tipple  was  along  a  side 
drift. 

App^ee  began  to  work  on  this  train  on 
the  morning  of  April  25, 1916,  the  day  of  the 
accident  On  the  morning  of  the  accident, 
be  was  directed  to  work  on  the  train  on 
which  he  sustained  his  personal  injuries,  on 
account  of  which  this  suit  Is  prosecuted. 
T>arlug  the  forenoon  several  trips  were  made 
from  the  Colorado  shaft  and  other  ptrints 
tn  that  section  of  the  mine  to  the  tipple,  and 
passed  the  point  where  the  acdd^t  occur- 
red. Appellee  was  sitting  upon  tlie  bnmper 
in  front  of  the  motor  when  the  accident  oo 
curred  and  the  oonaequent  injurlea  were  auo- 
talned.  Ttw  train  turned  a  sharp  curve  In 
the  drift,  when  the  two  front  wheels  of  the 
four  on  which  It  rested  were  derailed,  and 
appellee's  legs  were  crushed  so  that  the 
right  leg  was  subsequently  amputated. 

Appellee,  at  the  beginning  of  the  trial, 
elected  to  rely  wholly  upon  the  second  count, 
and  took  a  nonsuit  as  to  the  first  count.  In 
bis  second  count  be  charged  the  appellant 
with  negligence  In  operating  the  locomotive 
without  a  headlight,  and  with  a  defective 
footboard,  and  In  traveling  at  a  dangerous 
rate  of  speed,  and  In  piling  timbers  so  near 
the  track  that  Insufficient  spaoe  was  left  on 
the  track  for  the  locomotive  to  pass  thereon. 
It  was  admftted  that  no  globe  was  on  the 
headlight  on  the  day  of  the  accident.  There 
was  a  conflict  aa  to  the  condition  of  the  foot- 
board, and  a  conflict  as  to  the  speed  of  the 
train  at  the  time  of  the  accident 

Appellant  Interposed  as  Its  defense  con- 
tributory negligence,  assumption  of  risk,  and 
a  general  demurrer.  The  cause  was  tried 
before  a  Jury,  resulting  in  a  verdict  In  favor 
of  the  appellee  for  $22,500,  upon  which  Judg- 
ment was  entered.  This  appeal  Is  from  the 
final  Judgment 

AVe  will  consider  assignment  of  error  No.  1 
and  assignment  of  error  Xo.  2,  seriatim. 

Assignment  of  error  No.  1  Is  that  the  court 
erred  In  giving  the  following  instructions  at 
the  request  of  appellee: 

'"Hie  defendant,  in  its  answer,  has  alleged 
diat  the  plaintiff**  injuries  if  any,  wan  earned 


by  tha  ordinary  rtsin  or  hmcaidi  of  tha  work 
In  which  the  xdaintiff  was  engaged,  and  that 
the  plaintiff  voluntarily  aasmned  Ae  risk  ot 
iniory  HineCrom.  Now.  I  charge  you  tliat 
wbethar  or  not  ha  did  oasnma  tbe  risk  is  a 
question  of  fact  wUdx,  tuder  the  law  of  thiM 
state,  la  within  your  ezclnuve  province  to  de- 
tcrmiae.  The  law  is  that  a  servant  assumes 
the  ordinary  risk  incident  to  the  business  In 
Tt^Ich  he  la  engaged,  hut  he  doet  not  (uwrne  the 
extraordinary  ritk  of  tJu  nes/Ugence  of  the  mff*- 
ter,  or  tn  oiedienae  to  the  maater't  order  damp 
leorh  a  danoeroiu  plaoe  wth  umafa  appli- 
anoet,  or  tf»  s  dangerout  manner,  khJcm  the 
danger  thereof  WM  «o  MMUsant  that  s  mm  of 
ordinarv  pntdenee  leouid  not  heme  inourred  the 
ritk  or  hazard. '  •  •  •  Ton  ore  instructed 
that  liadley  assumed  the  risk  of  Injur;  from 
the  extraordinary  and  unusual  dangers  and 
hazards  of  his  work  If  tiiey  were  open  and  ob- 
vions  to  and  were  fully  observed,  uodenttood, 
and  appreciated  l^hlm.  If  you  find  thKt  I.^nrl- 
ley  was  injured  by  an  extra(»d!nary  risk,  dan- 
ger, or  hazard,  or  by  SBVeral  of  them  ooncur- 
riag,  and  that  the  aame  was,  or  were,  (^wn 
and  obvious  to  and  waa,  or  were,  fully  observed, 
understood  and  appreciated  by  Urn  thm  your 
verdict  must  be  for  the  defendant" 

[1-1]  VChB  above-quoted  Instructions,  as  a 
whole,  when  analyzed  and  separated,  cannot 
be  said  to  be  ambiguous,  confusing,  or  erro- 
neous. They  point  out  that  whether  the  ap- 
pellee assumed  the  risk  of  his  employment 
Is  a  question  of  fact,  made  so  by  the  Consti- 
tution of  Arizona;  that  a  servant  assumes 
the  ordinary  risks  inddent  to  his  employ- 
ment ;  that  the  servant  does  not  assume  the 
extraordinary  risks  of  the  negligence  of  the 
master;  that  the  servant  doing  work  In  a 
dangerous  placd  with  unsafe  appliances,  or 
In  a  dangerous  manner  In  obedience  to  the 
master's  order,  does  not  assume  the  risk  of 
the  n^llgence  of  the  master,  unless  the  dan- 
ger thereof  was  so  Imminent  that  a  man  of 
ordinary  prudence  would  not  have  tnctirred 
the  risk  or  hazard;  that  appellee  assumed 
the  risk  of  injury  from  the  extraordinary 
and  unusual  dangers  and  hazards  of  his 
work  if  they  were  open  and  obvious  to  and 
were  fully  observed,  understood,  and  appre- 
ciated by  him;  that  if  tbe  jnty  find  that  the 
appellee  was  injured  by  an  extraordinary 
risk,  danger,  or  hazard,  or  by  several  of 
them  concurring,  and  that  the  same  was, 
or  were,  open  and  obvious  to,  and  was,  or 
were,  fully  observed,  understood,  and  ap- 
preciated by  appellee,  tboi  your  verdict  omst 
be  for  the  ain>ellant 

[7]  The  du^  of  this  court  la  to  examine  all 
the  instructions  and  determine  fn>m  them  as 
a  whole  whether  the  law  was  correctly 
given. 

"In  determining  whether  the  Jury  waa  or  was 
not  milled,  the  whole  charge  will  be  cousiden^ 
together,  and  reversible  error  will  not  be  pred- 
icated if  it  appears  that  although  the  efifect 
of  the  doctrine  of  assomption  of  risks  was  not 
specifically  stated,  the  language  oC  tbe  trial 
judge  indicated  with  sufficient  deamess  that 
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no  recoTcrr  coaM  be  had  ]f  the  risk  In  queBtion 
was  appreciated."  Labatt's  Matter  and  Serr- 
ant  (2d  Ed.)  p.  3184,  par.  118S. 

II]  As  we  Tiew  the  case  presented  by  this 
record  In  the  foregoing  Instruction,  It  Is: 
The  Jury  was  warranted  In  finding  that  the 
condition  maintained  by  appellant  at  the 
locus  In  quo  of  the  accident  was  not  a  rea- 
sonably safe  one,  or  that  appellant  was  neg- 
ligent in  Its  failure  to  fnmish  an  adequate 
footboard  on  Its  locomotlTe  motor,  or  an  ade- 
quate headlight  thereon,  or  that  its  train 
was  moving  at  an  excessive  rate  of  speed 
at  the  time  of  the  accident;  and  that  the  sit- 
uation of  a  timber  or  timbers  In  close  prox- 
imity to  the  track  upon  which  the  train  was 
moving  constituted  an  extraordinary  risk,  a 
risk  unknown  to  appellee  until  an  Instant 
before  the  accident,  and  a  'danger  concealed 
from  appellee,  and  which  could  have  been 
known  to  the  appellant  by  the  use  of  ordi- 
nary care  for  the  reason  that  appellant  had 
the  immediate  exclusive  control  over  the  lo- 
cus In  quo  of  the  accident;  and,  as  the  neg- 
ligence of  the  master  Is  never  one  of  the 
risks  assumed  by  the  servant,  the  conclusion 
that  appellant  was  guilty  of  negligence,  or, 
in  other  words,  it  had  failed  in  its  duty  to- 
wards appellee,  would  Uievltably  follow,  un- 
less the  affirmative  defense  Is  established  to 
the  effect  that  appellee  was  folly  Informed  as 
to  the  danger  arising  from  such  negligence, 
or  that  the  same  was  so  obvious  that  he 
ought  to  have  known  it  In  such  case, 
whether  the  appellee  be  said  to  have  assum- 
ed the  risk,  Or  to  have  been  guilty  of  con- 
tributory negligence  in  voluntarily  exposing 
himself  to  such  danger,  the  appellant  Is  not 
liable.  The  determination  thereof  was  left 
to  the  jury,  and  we  cannot  justly  criticize 
the  conduslm  to  which  the  jury  In  this  case 
came. 

Appellant's  assignment  of  error  No.  2  com- 
plains that  the  court  erred  in  giving  the  fol- 
lovvlng  Instruction  to  the  jury  at  the  request 

of  appellee: 

"¥oa  are  instrocted  that  if  yon  find  for  the 
plaintiff  yoo  will  assess  his  damages  at  such 
sum  of  money  as  will  be  a  fair  and  reasonable 
compeoBation  to  him  for  the  injuries  he  has 
received  as  a  result  of  the  alleged  accident; 
and,  in  arriving  at  the  amount  of  said  sum  of 
moD^,  yoo  will  take  into  conrideration,  as  you 
find  from  the  evidence,  the  nature  and  extent 
of  hia  lojaries,  whether  temporary  or  perma- 
nent in  character,  results  reasonably  certain 
to  follow,  any  disfigurement  of  his  person  as  a 
result  of  his  injuries,  the  bodily  pain  and  mni- 
tal  suffering  he  has  endured,  and  that  he  is 
reasonably  certain,  from  the  evidence,  to  en- 
dure hereafter  as  a  result  of  hia  physical  inju- 
ries, the  loss  of  earnings  from  his  lajfor  since 
he  received  his  injuries,  and  the  loss  of  eam- 
ii^  if  any,  in  the  futore  of  Ills  life  by  vir^ 
tue  of  bis  alleged  decreased  capacity  to  earn 
money  because  of  his  injured  condition,  his 
age  and  reasonable  ^pectancy  tii  life,  his  voca- 
tion and  earning  capacity  prior  to  his  injury, 


and  Mt  proMtU  ehanee,  if  My,  of  inereaMtf 
esntifipt  Xad  ke  not  iem  iHjiurei^ 

The  appellant  objects  to  the  concluding 
clause,  In  italics,  in  the  foregoing  Instruc- 
tion, for  the  reason,  as  he  claims,  the  Jury 
was  asked  to  take  Into  consideration  appel- 
lee's probable  chance  of  Increased  earnings 
bad  he  not  (teen  injured.  Appellant  com- 
I  plains  that  the  vice  of  the  instruction  Is 
I  twofold.  In  this:  That  the  jury  was  asked 
to  take  Into  consideration  the  probable 
chances  of  increased  earnings,  and  that 
there  was  no  evidence  In  the  record  tlrnt  ap- 
pellee would  probably  earn  an  Increased  in- 
come bf^d  he  not  been  Injured. 

On  the  measure  of  damages  the  court  in- 
structed the  jury  that  If  they  found  for  the 
appellee  they  should  assess  bis  damages  at 
such  sum  of  money  as  will  be  a  fair  and  rea- 
sonable compensation  to  him  for  the  inju- 
ries he  has  sustained  as  a  result  of  the  al- 
leged accident,  and  ,ln  arriving  at  the 
amount  to  take  into  consideration  the  nature 
and  extent  of  his  Injuries,  whether  the  ii^u- 
rles  were  t^porary  or  perman&it,  disfigure- 
ment of  Ills  person,  bodily  pain  and  mental 
suffering  he  had  endured,  and  is  reasonably 
certain  to  endure,  the  loss  of  earnings  since 
he  had  been  injured,  and  the  loss  of  earn- 
ings, if  any,  in  the  fatnre,  his  age  and  rea- 
sonable expectancy  of  life,  his  vocation  and 
earning  capacity  prior  to  his  Injuries,  and 
his  probable  ^nce.  If  any,  of  IncrMwd 
earnings  had  he  not  been  injnred. 

"No  fixed  role  exists  for  estimating  the  dam- 
ages to  be  recovered  by  one  who  is  permanently 
disabled  from  laboring,  through  tbe  negligence 
of  another;  the  most  that  can  be  done  is  to 
instruct  the  Jury  in  general  terms  to  award  a 
taXr  and  reastmablc  compeosatikm,  taking  into 
consideration  what  fdaintifPs  income  would 
probably  have  been,  how  long  it  would  have 
lasted  and  all  the  ccmtingencles  to  which  it 
was  liable."  Richmond  ft  DanvIUe  R.  Go.  v. 
Allison,  86  Ga.  145.  12  B.  E.  3S2,  11  L.  R.  A. 
43. 

[I]  The  mle  of  damages  in  personal  in- 
jury cases  Is  sucdoctly  stated  fh  8  R.  C.  L. 
p.  477,  with  numerous  citations  in  appended 
notes,  which  rule  we  approve  as  applicable 
in  the  instant  case: 

"One  who  is  injnred  in  his  person  may  recov- 
er for  loss  or  diminution  of  bis  earning  capaci- 
ty during  his  entire  expectancy  of  life,  and  is 
entitled  to  sadi  an  amount  as  will  compensate 
him  for  such  loss.  The  jury  may  consider  bow 
tu  the  injury  will  in  all  probability  disable 
him  from  engaging  in  those  pursuits  and  occu- 
pations for  which,  in  the  absence  of  said  in- 
jury, be  would  have  been  qualifled." 

[10-12]  The  clause  of  the  Instruction  Is 
subject  to  criticism  as  having  reference  to 
an  element  of  damages,  speculative  In  its  na- 
ture. Tbe  probable  chance  of  Increased 
earnings,  had  he  not  been  Injured,  Is  neces- 
sarily included  In  the  elem«it  of  "loss  of 
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earnings.  If  any,  in  the  fntare-of  Ma  Ufe," 
as  stated  In  an  earlier  part  of  the  Instruc- 
tion. The  objectionable  daose.  at  most, 
serres  to  emphasize  that  ^emoit  of  dama^ 
es,  and  in  the  connection  In  which  It  Is  used 
could  be  misnnderstood  as  an  additional  d.e- 
ment  to  he  nmaldered  by  the  Jury.  If  so 
considered,  the  instmction  served  to  mislead 
the  Jury,  and  was  therefore  erroneous.  We 
cannot  say  that  sudi  was  the  result.  Xo 
complaint  Is  made  to  the  effect  that  the  rer- 
dict  Is  excessive  because  of  such  Instruction, 
bat  appellant  does  complain  that  the  rerdlct 
Is  excessive  because  of  passion  and  preju- 
dice. Tpon  the  wbole  case,  we  are  miabla 
to  see  that  any  Injury  has  resulted  to  appe- 
lant from  tills  ambiguous  Instroctlou.  We 
cmclnde,  therefore,  that  the  clanse  of  the  In- 
struction, while  improper,  was  without  ef- 
fect as  injurinff  tbe  d^endant  We  can 
only  disturb  a  verdict  for  excessive  damages 
when  It  appearfl  that  the  damages  are  so  ex- 
cessive that  the  award  cannot  be  sustained 
on  any  other  theory  tiian  that  it  was  the  re- 
sult of  passion  or  prejudice  on  the  part  of 
the  Jury.  It  was  for  the  Jury  to  exercise 
an  intelllgeot  discretion  in  the  award  of 
damages,  and  there  is  nothing  In  the  amount 
awarded  to  indicate  that  the  verdict  was  the 
result  of  other  than  the  exercise  of  a  sound 
discretion. 

For  the  forcing  reasons,  the  Judgment 
of  the  lower  court  la  affirmed. 

CUNNINGHAM,  a  J.,  concurs. 

»ENRY  D.  BOSS.  J.,  being  absent  on.ac- 
couat  of  QlnesB,  to<^  no  part  In  the  dedslffli 
of  this  cause. 


JABVIS  T.  OHANSLOB  ft  I.TON  CO.  et  al. 
(No.  1588.) 

<Supreme  Court  of  Arizona.    Jaa.  S,  1910.) 

1.  ESCBOWS  «a98(l>— EFFECT— TlTLK. 

Where  a  is  placed  In  escrow,  tlie 

frantor  holds  the  tegal  title  and  tike  grantee  the 
equitable  tittle. 

2.  PixAniffG  «=>214(1)  —  I>suuRitm— Aoins- 

On  demurrer  the  allegations  Of  the  com- 
plaint must  be  taken  as  true. 

3.  EaCBOWB  «s»10  —  Dblzvbbt  bt  Dkpobi- 

TABT. 

Neither  Civ.  Code  1913,  par.  2080,  nor  any 
<^her  statute,  requires  an  escrow  deed  to  be 
placed  of  record  before  Its  second  delivery. 

4.  EaoBows  ♦=98(1)— Err  EOT— Teas  srEB  by 
Grahtei;. 

A  grantee  in  a  deed  in  escrow  could  transfer 
his  eqaltaUe  interest  prior  to  delivery  and  rec- 
ordation of  the  escrow  deed. 


5.  PnAUDTTUtNT  CONVETAHCIB  •S»18S— POB- 
CHASES  FOB  VALUE. 

The  fact  that  a  buyer  at  one  time  had  somft 
interest  in  land  did  oot  make  it  available  to 
his  creditors  long  after  he  sold  to  a  purchaser 
for  value. 

6.  Execution  «=3l71(l)~BxBTBUNiire  Ex< 
Ecunon  Saue. 

Where  grantee  in  deed  in  escrow  transfer- 
red his  equitoUe  interest  to  plaintiff  prior  to 
an  atta<duaeBt  hy  creditors,  an  injunction  will 
be  Issued  to  restrain  a  sale  of  the  property  un- 
der execution;  the  test  being  whetiier  pur- 
chaser at  such  sale  would  be  entitled  prima 
fade  to  Judgment  in  an  action  to  recover  the 
property  ujwn  exhibiting  in  evidence  his  title 
derived  from  (he  sale.  In  view  of  Civ.  Code  1018, 
para.  1363,  140& 

Appeal    frran    Superior    Gourtr  Navajo 
County;  Sidney  Ssdpp,  Judge. 

Suit  by  Oharles  B.  Jarvis  against  the 
CAanalor  &  I^on  Company,  a  corporation,  and 
R.  L.  Newman,  Sheriff  oC  Navajo  County. 
State  ot  Arizona.  Judgmmt  for  defendants, 
and  plaintiff  appeals.  Beveraed  and  remand* 
ed,  with  dlrectiona 

Jones  ift  Jones,  of  Flagstaff,  and  W. 
F^rguscm,  of  Holbroofc,  for  ap[>ellant 
O.  H.  Jordan,  of  Holbrook,  for  appellees. 

HENRY  D.  BOSS.  J.  In  dvil  cause  No. 
569,  In  the  supericH-  court  of  Navajo  county. 
In  which  Chanslor  &  Lyon  Company  were 
plaintiffs  and  the  Northern  Trajm>ortatlon 
Company,  a  ct^rtnerahip  composed  of  Ar- 
thur and  Oharles  Jarvis,  were  defendants, 
the  plaintiffs  suing  to  recover  oa  debt,  on  Au- 
gust 18,  1916,  caused  to  be  issued  and  levied 
upon  lots  28,  24,  26,  27,  28,  29,  and  30,  and  a 
strip  15  feet  and  9  inches  In  width  off  of  the  ^ 
west  side  of  lot  31,  ail  in  block  7,  in  the  town 
of  Holbro(4c,  Navajo  county,  Ariz.,  to  secure 
any  Judgment  that  might  be  obtained,  a  writ 
of  attadiment,  and  thereafter,  on  February 
2,  1917,  Judgment  was  duly  entered  in  favor 
of  plaintiffs  against  defendants  In  said  cause, 
and  at  the  same  time  the  attachment  lien 
was  foreclosed  and  the  attached  property  or- 
dered sold  to  satisfy  the  Judgment 

Appellant,  Charles  B.  Jarvis,  Instituted  this 
suit  to  enjoin  the  defendants  and  appellees 
herein,  C%tanslor  &  Lyon  Company  and  K.  L. 
Newman,  sheriff,  frwn  selling  said  property 
under  execution,  alleging  ftossession  and  own- 
ership of  tbe  property  from  the  1st  day  of 
IVIan^,  1916,  a  date  long  anterior  to  the  date 
the  writ  of  attachment  was  levied  thereon. 
Also,  that  he  had  no  plain,  speedy,  and  ade- 
quate remedy  at  law,  and  Irr^rable  dam- 
age. 

It  Is  sieen  that  the  purpose  of  tbe  suit  Is 
to  prevent  a  cloud  from  being  cast  upon  the 
api>ellant'B  title.  A  general  demurrer  by  the 
appellees  to  a  complaint  setting  forth  the 
above  focts  was  sustained  by  the  court, 
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whereupon  the  ftppellant  flled  an  amended 
complaint,  pleading  the  erldeace  of  his  title, 
and,  among  other  things,  he  shoved: 

1.  Tliat  on  Febniary  6,  1913,  one  Jnllns 
Wetzler  and  wife  made  th^r  deea  of  said 
lots  to  Clmrles  Jarvis,  one  of  the  defendants 
in  cause  No.  BCfO,  and  placed  the  same  in 
escrow  wtth  the  Navajo-Apadw  Bank  & 
Tnut  Ownpany. 

2.  That  on  Bfardi  1,  1016,  and  before  fbe 
expiration  (tf  the  escrow,  Charles  Jarvis  exe- 
cuted Ids  deed  cwTeylng  all  Ids  equity  in 
said  lots  to  Charles  B.  Jarvis,  which  said 
last-mentioned  deed  waa  also  placed  In  es- 
crow, where  It  ronalned  nntll  Novembet  22, 
191^  when  It  and  the  deed  fnun  Wetzler  and 
wife  were  placed  of  record  in  the  recorder's 
office  of  Navajo  conn^. 

ThU  amended  complaint  was  likewise  held 
Insnlttctttit,  bnt  on  what  ground  we  are  left 
at  sea.  Fran  a  judgment  sustaining  the  de- 
murrer to  am«ided  ctxnplalnt  and  diamlssing 
the  action,  this  appeal  is  prosecoted. 

[1]  The  record  title  to  tills  propertr  re- 
mained during  all  the  times  mmtloned  herft* 
in  in  the  grantor,  Wetzler,  vntil  the  deed 
fmn  him  to  Oharlea  Jarvis  was  placed  ct 
record  on  November  22,  1916.  He  also  dur- 
ing all  that  time  held  the  legal  title  to  said 
property.  Cbarles  Jarvis,  by  virtue  of  the 
escrow  agreement,  was  the  equitable  oiwner 
of  the  lots  until  on  March  1,  1916,  when  be 
conveyed  by  deed  all  his  equity  therein  to 
Charles  R.  Janis.  A  very  dear  and  satis- 
factory presentation  ot  the  rei^ectlve  titles 
of  the  grantor  and  grantee  in  an  escrow  deed 
Is  discussed  in  10  R.  C  L.  627, 1  10.  and  it  is 
there  shown  that  one  holds  the  legal  and  the 
other  the  equitable  title.  Chariea  B.  Jarvis 
was  substituted  in  the  escrow  for  Charles 
Jarvis  and  became  the  owner  of  the  lots  sub* 
Ject  only  to  the  performance  of  the  conditions 
of  the  escrow.  The  escrow  deed  from  Wetz- 
ler is  shown  to  have  been  delivered  on  No- 
vember 22,  1916,  at  which  time  he  as  gran- 
tor parted  with  all  title,  both  legal  and  equi- 
table. To  whom  did  it  Inure?  His  grantee, 
Charles  Jarvis?  No,  for  the  reason  that 
Chariea  Jarvis  had,  on  March  1,  1916,  sold 
all  his  title  and  Interest  in  the  property  to 
Charles  B.  Jarvis.  When  the  deed  from 
Wetzler  was  delivered  and  recorded,  the 
title  was  completed  in  Charles  R.  Jarvla  on 
the  principle  that  an  after-aoqulred  legal  ti* 
tie  by  the  grantor  Innres  to  the  benefit  of  flie 
grantee. 

[2]  The  appellees  suggest  no  1^1  reason 
why  the  sale  nf  hia  equity  In  lots  by  Charles 
Jarvis  to  Charles  R.  Jarvis  was  not  valid  and 
binding.  It  was  made.  If  we  are  to  believe 
the  complaint — and  on  demurrer  we  most  do 
BO — March  1,  1916,  long  before  the  writ  of 
attachment  was  levied ;  the  levy  helnp  In 
AufTust,  1916.  Therefore,  under  the  admitted 
facts,  at  the  time  the  levy  was  made,  Charles 
Jarvis  had  no  interest  In  the  lots.  At  that 
time  the  legal  title  was  In  Wetider  and  the 


equltaUe  or  beneHrfal  Utle  waa  In  ObariM  R. 

Jarvis. 

[8-1]  We  have  no  statute  that  reqnlrea  the 
escrow  deed  from  Wetzler  to  (diaries  Jarvis 
to  be  placed  oi  record  before  ita  second  de> 
Uvery.  Paisgrapfa  2060^  ClvU  Code  of  1913, 
does  not  cover  the  case.  Nor  would  the  rec- 
ordation or  thft  lack  ot  it  affect  the  right  of 
the  grantee  tber^  to  transfer  hla  eqnitaUe 
Interest,  or  make  Ua  Interest  less  or  more 
arnmaUe  to  attagtrowit  liy  bis  credltws.  It 
was  Uable  to  be  subdected  to  hla  debts  1^  at- 
tadunent  «■  uecatlon  as  long  aa  it  was  hjle. 
but  no  longer.  The  fact  that  he  at  one  time 
had  aome  intereat  in  the  lota  did  not  make 
ttiem  available  to  hla  creditors  long  after  he 
sold  to  a  jnirdiaaer  for  Talna^  and  aodi 
Cbarlea  R.  Jarvis  appears  to  be  from  the 
complaint,  when  tested  by  demurrer. 

[I]  The  aneatloii,  therefore  la:  ynn  a 
court  ct  equity  Interfere^  at  the  Instance  ot 
the  owner,  to  prevent  an  execution  sale  of 
his  property  wb«i  It  clearly  appeara  that  tbe 
execution  debtor  has  no  title  or  interest  In 
the  inx^mty  threatened  to  be  aold?  nilade* 
X>end8  upon  whether  tlie  purchaser  at  sndi 
sale,  in .  an  adlon  to  recover  tlte  mrqp- 
erty,  would  be  entitled  prima  fade  to  Jndg- 
m«it  upon  exhibiting  in  evidence  hla  title  de- 
rived Awn  the  sale.  If  some  evidence  be 
required  to  defeat  hla  tttle,  thai  It  is  a  doud, 
and  equity  will  interfere  to  prevent  It  If  It 
has  not  already  beoi  cast,  or  will  r«nove  It 
if  alr«idy  cast  At  no  time  did  the  debtor, 
Chariea  Jarvis,  have  other  tban  an  equitable 
interest  In  the  lots;  but,  under  the  laws  of 
Artsona,  radi  Intereat  conld  be  levied  upon 
by  writ  of  attadiment  and  acM  as  other  proih 
erty  (paragraphs  1406  and  136%  Civil  Code 
of  1918),  and  the  purchaser  at  the  sale  get 
whatever  Interest  the  debtor  had.  Extrinsic 
evidence  would  certainly  be  necessary  to 
show  that  (Carles  Jarvis  had  parted  with 
his  interest  at  the  time  of  the  levy  of  the 
attachment  in  order  to  defeat  a  recovery  by 
the  purchaser  at  the  sherifTs  sale,  since  he 
would  deraign  title  from  the  same  source,  to 
wtt,  Wetzler.  We  think  the  facta  bring  this 
case  dearly  within  the  rule  entitling  the 
plaintiff  to  Injunctive  relief.  6  R.  C.  U  662. 
I  34;  Plxley  v.  Huggins,  16  Cal.  129;  Roman 
Catholic,  etc.,  v.  Shlpman,  69  Ctal.  5S6,  11 
Pac.  343 ;  Bell  v.  Murray,  13  Colo.  App.  217, 
57  Pac  488;  WUhelm  v.  Woodcock,  11  Or, 
518,  5  Pac.  202  (206);  Yount  v.  Hoover.  99 
Kan.  752,  149  Pac.  408,  I*  R.  A,  1915P,  1120, 
Ann.  Cas.  1918C,  148;  4  Pom.  Bq.  Jurispru- 
dence (3d  Ed.)  i  1399. 

Appellant  has  a  rlF;ht  undffl*  the  law  to  a 
Judicial  detennlnatlon  of  the  challenge  of  his 
title  Implied  In  the  threatened  sale  of  his 
property  to  satisfy  the  debt  of  another.  If 
he  lies  by  and  tabes  no  steps  to  prevent  Hie 
sale,  a  sherifTs  deed  to  his  proper^  will  be 
placed  of  record,  his  title  will  be  clouded, 
and  the  value  of  his  property  lessened.  If 
be  would  aOl  It  or  use  It  aa  aecnrlty  to  raise 
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money,  he  must  flnrt  resort  to  tbe  courtB  to 
have  the  cloud  remoTed.  Unrely  do  good  rea- 
Gon  exlets  requiring  him  to  wait  for  a  de- 
termination of  his  rights  nntU  after  the 
wrong  is  wrought  Rather,  it  would  seem 
to  be  to  the  Interest  of  both  the  execution 
creditor  and  the  owner  of  the  land  to  have 
their  reapectlve  claims  adjudicated  before  a 
sale  of  the  property  rather  than  aft^,  and, 
BO  far  as  the  court  is  concerned.  It  can  make 
little  differ^ce,  for  sooner  or  later  the  ques* 
tion  must  be  tried  out  and  determined  accord- 
leg  to  the  rules  and  principles  of  equity. 

We  think  the  complaint  stated  facts  sufS- 
dent  to  entitle  the  ai^llant  to  the  relief  de- 
manded, and  that  the  court  erred  In  sustain- 
ing a  general  demurrer  thereta 

The  Judgment  is  reversed,  and  the  case  re- 
manded, with  dlrectlona  that  soch  further 
proceedings  be  had  not  inconsistent  with  this 
oplnloBk 

OUNNINGHAM,  C.  J.,  and  JOHN  WIL- 
SON BOSS,  J.,  concur. 


ARIZONA  COPPER  CO.,  Limited,  T. 
BUROIAGA,    (No.  1566.) 

(SnprMD*  Gtrart  of  Arimui.  21,  19180 

1.  WiTNEsaaa   «S3223— Pbivilbob  — Phtbi- 

CIAN. 

Where  court  refased  to  hear  prdimlnsry  evi- 
dence as  to  whether  physician  was  attending 
plaintiff  at  time  cooeeming  wbidi  it  was  sooght 
to  haTs  Ub  tastifr.  and  amr-  was  assigiied 
only  to  the  euindan  «i  nlthnate  tMtimoBy  as 
to  Ae  dtodosares  than  made  by  ptebitlfl  to  aneh 
physiclaii.  the  rwfaston  of  the  tilklmto  tssO- 
mony  waa  piopar. 

2.  llunu  jjhd  SsKrAira  ^3>8S— Iitjubibb  co 
Sebvaiitb. 

The  common-law  ttonedy  of  servant  for  In- 
Jnriea  depends  wholly  on  the  master's  negligence. 

3.  Masteb  ajto  BurAirr  ^87— Ehplotebs* 
IdABixjTT  Law — Basis  foh  Bscovebt. 

Tlw  Smployers'  Liability  Law  gives  the  in- 
jured servant  a  right  o£  recovery  r^rdless  of 
negligence  of  the  master,  in  view  of  CMt.  Code 
1913,  par.  8156. 

4.  Pixuana  «=»64(2),  864(2).  860(3)  — Mo- 
tion TO  StBIBX— DUPUCJTT. 

Servant's  complaint  setting  forth  facts  show- 
ing  canse  of  action  under  Smployers*  Liability 
Law,  and  also  facta  showing  ncgligotce.  is 
open  to  attack  by  motion  to  strike  tiiat  portion 
relating  to  negligence,  or  to  attack  as  dupUc- 
itous.  or  to  motion  to  require  election. 

5.  Tbiai,  9»243— iHSxacoTions— CoNrLiOT. 

In  serrant'B  action  for  injuries;  Instructions 
AeU  in  cwtflict  as  to  whetbn  the  action  was 
under  the  Employers'  liabili^  Law  or  at  com- 
mon law  for  negUgence. 


&  filASiBH  AND  Servant  i^266(4)— Bmeiat- 

BBS'  LlABXLITT  LaW.  ^ 

In  injured  servant's  action  under  Employ- 
ers' Li&bility  Law,  the  master  does  not  have 
the  burden  of  repdling  the  prttumption  of  its 
negligence  as  a  cause  conenrring  with  conditions 
of  haaardOQS  oocupaUms. 

7.  Masteb  and  Sebtant  «=328^Buplotebs* 
LiABrurr  Law— Meascbb  or  Dakaqes. 

Under  CSt.  Code  1913,  par.  8158,  employer 
is  liable  to  Injured  employ^  in  such  an  amount 
as  will  compensate  him  for  his  Injories  directly 
attributable  to  the  aeddent. 

8.  Master  and  Sebvant  ®=9282— Eupzx}TOfi* 
LiABiEJTT  Law— Measdbe  or  Dauaqbs. 

Under  CIt.  Code  1913,  par.  8158,  stating 
who  may  recover  (or  hijuries  to  the  employe, 
no  me  avthorlaed  to  proseenfo  the  action  can 
recover  damages  in  an  amount  greater  than  the 
actual  loss  mstaioed  hy  the  employA. 

9.  HaBIEB  and  SebVANT  4=:»2a^ElIPL0TEBB' 

LUBZUTT  Law— Measube  ov  Damaoeb. 
Under  Oiv.  Code  1918,  par.  31^  damagea 
to  vrideh  injured  en^toyA  la  entitled  do  not  in- 
dude  loss  doe  to  intentionai  wrong  committed 
by  the  emph^er. 

UX  Dakaoib  «a»lr-"AaTnAL  Ujjuam." 

"Actoal  damages"  axe  each  compensation 
for  the  injury  as  would  follow  from  the  nature 
and  cbara4»ar  of  the  act  and  which  are  suscepti- 
ble of  ascertainment 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase^  First  and  Secmd  S^iei^  Actual 
Damagea] 

U.  Masteb  and  Sebtant  ^!S2— InnmiEB 
TO  ^BVANT— Ekplotbbs'  Lxabujtt  I<aw— 
"Daicaqeb."  . 
Under  Oiv.  Code  191S,  per.  8168.  making' 
employer  liaUe  in  damages  for  injuries  to  em- 
ploy£,  "damages"  Indudea  all  loss  occurring  in 
hazaridous  occupations  without  fault  of  the  em- 
ployer, actually  caused  by  the  accident,  the 
amount  of  which  is  susceptible  of  ascertainment, 
and  axenplavy  and  punitive  damages  are  not 
included. 

[Ed.  Not&i— For  other  deflnithms,  see  Words 
and  Phrase^  First  and  Second  Series,  Dam- 
ages.] 

12.  MaBIBB  and  SbBVANT  «=928^INJUBI£8 

TO  Sebtant— BuFiATUs'  Liaanort  Law— 

T^AWAffES.'* 

Under  Civ.  Code  1918.  par.  8168,  "damages'* 
to  which  injured  employ^  ia  entitled  Indude  ac- 
tual mental  and  physical  suffering,  proximate^ 
resulting  from  the  aeddent,  reasonable  vidne  of 
working  time,  necessary  expenditures  for  treat- 
ment, aad  oompansatloii  for  diminished  earning 
power. 

18.  Mabtieb  and  Sebvant  ^=>282— Injtjbies 
TO  Sebvant— Emplotkbs'  LiABiLrrT  Law— 
"Daicaqes." 
Under  CSv.  Code  1918,  par.  3168,  "damapes" 
to  which  employ^  is  entitled  do  not  include 
humiliation  or  mortification,  which  can  only  re- 
sult from  intentional  act  of  employer. 

Appeal  from  Superior  Court,  Greenlee 
County;  F.  B.  laloe,  Judge. 


«E»nr  ettMT  cases  sss  same  tople  ana  KBT-NUMBBB  1b  aU  Ker-Kumbered  Disest*  sad  Xadma 
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Action  b7  BnrtQne  Boitdaga  against  tbe 
ArlzoA  Copper  Oompany,  Limited.  Judg- 
ment tor  plalntltr,  and  d^endant  annals- 
Reversed  and  remanded. 

The  ai^»ellee  was  employed  by  the  appellant 
about  Its  mines  at  Moreod,  In  sfdd  Qreenlee 
county.  One  of  appellee's  duties  required 
him  to  take  samples  of  ore  from  the  worklues 
of  the  mine.  While  engaged  In  the  perform- 
ance of  such  duty,  he  was  necessarily  stand- 
ing In  a  dangerous  position,  one  foot  on  the 
rungs  of  a  ladder,  and  tbe  other  bradi^ 
against  a  wall.  The  ladder  was  suspended 
from  above.  In  taking  samples  he  neces- 
sarily used  a  hammer  in  one  baud  and  a  moil, 
a  kind  of  rock  chisel,  in  the  other  hand.  His 
du^  required  him  to  cut  samplea  of  ore  at 
points  on  the  ledge  about  6  feet  apart  Ap- 
pellee was  cutting  the  third  sample,  or  about 
16  feet  from  the  bottom  of  the  particular 
working,  standing  as  mentioned.  Another 
employ^  of  appellant's  was  assisting  by  hold- 
ing a  basket  In  which  to  catdi  the  ore  cut 
by  app^lee.  So  occupied,  the  ladder  turned 
because  some  board  or  brace  supporting  it 
near  the  lower  end  fell,  and  appellee  fell  to 
the  bottom  of  the  workings,  a  distance  of 
from  10  to  15  feet.  He  alleges  that  he  sus- 
tained serious  Injuries  from  such  fall.  This 
actlOTi  was  prosecuted  under  the  Employers* 
Liability  Low  (chapter  6  of  title  14,  Revised 
Statutes  of  Arizona  1913).  The  plaintiff  re- 
covered Judgment  In  the  sum  of  f7,000,  and 
defmdant  appeals  from  an  order  refadi^  a 

new  trial,  and  fn>m  such  Judgment. 

■ 

EL  W.  Lewis,  of  Phcenix,  W.  O.  McFarland, 
of  Douglas,  and  H.  A.  BlUott,  of  GUfbHi,  for 
ac^llant. 

E.  V.  Horton,  of  OUfton,  for  appellee. 


CDNNINOHAM,  G.  J.  (after  stating  the 
facts  as  above).  TblB  record  and  appellant's 
asidgnment  of  errors  present  ttie  following 
questions  requiring  notice  and  some  discus- 
sion: The  admlssitdUty  of  the  testlmisiy  of 
a  Dr.  Stanton  with  regard'  to  a  statement 
made  by  plaintiff  as  to  tbe  state  of  plalDtlfTs 
pbyslcal  condition  at  a  time  prior  to  plain- 
tlfTs  allied  injuries,  whether  the  defendant 
employer's  negligence  becomes  an  elranent  of 
damages  recoveraUe  in  an  action  founded  up- 
on said  Employers'  liability  Law,  and  the 
measure  of  damages  recoverable  in  avdi  an 
action. 

This  witness  was  employed  by  the  defend- 
ant in  its  medical  department,  and  as  sudi^ 
under  his  employment,  he  treated  the  defend- 
ant's employ^  and  thtir  families  when  re- 

quired.  He  testified: 

lliat  he  knew  tbe  plaintiff  and  tbe  plaintiff's 
wife. 

"I  had  occasion  In  tbe  past  to  confine  plain- 
tiff's -wife  from  childbirth.  Tliat  was  tbe  last 
part  of  April,  lftl5.  At  that  time  I  was  not 
treatiDg  Enrique  Burciaga.  tbfi  plaintiff,  and 
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he  was  not  at  that  time  consulting  me  In  any 
capadty  as  a  patlMit  of  mine." 

"Q.  Now  at  the  time  tA  this  confinement, 
state  what,  if  any,  conversation  you  bad  with 
this  plaintiff,  ESorlque  Burciaga,  in  which  he 
stated  to  you  bis  general  phyilol  omdltlon  and 
bis  health  at  that  time." 

Tbe  plaintiff  objected  "on  tbe  ground  that 
It  Is  privU^ied,  because  ttiis  partieatar  wit- 
ness was  treating  bis  wtCe  and  also  this  plain- 
tiff." Tba  Sj^ectUm  was  snstalned  for  tbe 
expressed  reason  that  the  commnnlcatiwi  was 
privileged.  Thereupon  the  defiendant  offered 
to  prove  by  the  said  witness: 

"That  at  tbe  time  this  witness  was  in  at- 
tendance upon  the  wife  of  Enrique  Burciaga, 
the  plaintiff  in  this  case,  and  at  the  time  she 
was  being  confined,  this  plaintiff  made  a  state- 
ment to  this  witness  that  be  (plaintiff)  bad 
syphilia— he,  tbe  plaintiff,  bad  syphilis;  that 
he  wanted  to  know  whether  or  not  the-  child 
showed  signs  of  syphilis;  that  he  had  had 
syphilis  for  a  period  antedating  the  time  of 
conception  and  antedating  the  time  of  the  oc- 
currence of  tbe  claimed  accident  in  this  case; 
and  that  there  didn't  at  that  time  exist  between 
tbe  plaintiff  and  this  physician  any  relation  of 
physician  and  patient,  and  that  these  disdosnres 
were  not  made  tor  the  purpose  oi  diagnosis  or 
treatmoit,  bnt  were  purely  Toluntary  on  the  part 
of  the  plaintiff." 

This  offer  was  rejected. 

^e  ruling  of  ttie  court  on  the  objectton 
indicates  that  the  court  based  the  ruling  upon 
paragraph  1677  (6),  R.  S.  A.  1013.  Paragraph 
1677  (6)  Is  as  fellows: 

"The  following  persons  cannot  be  witnesses  in 
a  dvil  action:  *  *  *  A  physician  or  surgeon 
cannot  be  eacamlned,  without  the  consent  of  his 
patient,  as  to  any  oommuaicattiHi  made  by  hi* 
patient  with  reference  to  any  physical  or  sop- 
posed  phyucal  disease  or  any  knowledge  ob- 
tained by  personal  examination  of  snch  patient" 

The  objection  to  the  effect  Qiat  the  ptay^- 
dan  was  disqualified  to  answer  tbe  question 
and  disclose  tbe  statanent  made  to  tafm  by 
the  plalntlfl,  because  witness  was  'treating 
bis  wife,  and  also  tMs  {^Intlff."  was  good. 
If  a  fact,  becanse  Ot  pangrapb  1677  (6).  The 
d^Mdant,  aniwg  other  things,  offered  to 
prove  ttiat  at  the  time  tbe  commnnlcatloo 
was  made  "that  there  dldnt  at  ttiat  time  exist 
between  the  plaintiff  and  this  physician  any 
retatton  tdiysldan  and  patient,  and  lliat 
these  disdosnres  were  not  made  for  the  pur- 
pose of  *  *  *  treatment,  but  were  pure- 
ly voluntary  on  the  part  of  tbe  irialntlff.'' 

[1]  The  objection  bad  been  ruled  upon  be- 
fore tbe  offer  was  made,  and  tedinlcaUy 
when  tbe  offer  was  made  the  Issue  was  pre- 
sented to  the  <fonrt  to  determine  from  tbe 
evidence  whether  the  relation  of  physician 
and  patient  existed  between  plaintiff  and  the 
witness  at  the  time  tbe  communication  was 
made  as  a  preliminary  fact  precedent  to  the 
admissibility  of  tbe  evidence  of  the  contents  of 
tbe  conununlcatlon.  The  trial  court  refused 
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to  bear  the  prdfaBlnary  erUhoce^'uid  thcn- 
by  assumed  that  the  said  confldeotial  r«la- 
tfOD  <ME  VbyriciaB  and  patloit  uSsted;  beno^ 
the  lArsiciaii  was  diaaaaHfled  to  npeat  tbm 
communication.  Tbe  anidtaBt  doca  not  a»- 
aa  mm  ttie  reAiaal  of  tfa«  trial  etfort  to 
bear  andi  preUmliiary  erldence,  bat  asslgiui 
aa  MTor  tba  order  anstalirtiiff  tte  ofejBctkm 
made  tiiat  ttie  answfr  called  tor  was  fwlTtle^ 
ed  beeauae  tte  vltnesa  was  thai  treating 
plalntig  and  plalntUTa  vife  as  thdr  xAyal- 
cian.  The  rnlinf  was  strictly  correct  tn  ttw 
drcnmsta&oee  then  brfore  tii»trlal  court  We 
irfll  not  cepnaa  any  optnini  as  to  the  rcaolt 
had  the  appellant  predicated  error  on  the  re- 
fnsal  eC  the  court  to  try  thepreltndnaiy4aes< 
Hod  wbeQwr  tbe  relation  of  physician  and 
patlcfflt  existed  as  a  fact  at  Oie  time  ttw  sap- 
posed  cmnmunlcatlon  was  made. 

rs]  fnie  common-law  remedy  of  the  serrant 
against  the  master  to  recover  damages  ft>r 
personal  Injuries  snstatned  depends  wholly 
upon  ttie  flail  are  of  the  master  In  performing 
a  dnty  be  owes  to  bis  serrant;  flmt  Is,  upcm 
the  master's  negligence. 

[1)  As  clearly  Intimated  by  flils'coBit  tat 
ImtiiTatlon  Consolidated  Ooppm*  Oo.  t.  Hen- 
des,  1»  Arts.  — ,  m  Paa  278^  1188^  the 
Emph^era'  UaUUty  Law  Is  dealgiwd  to  glTO 
a  right  of  action  to  the  em^(^6  injured  \ff 
accident  occurring  from  risks  and  hazards 
Inherent  In  the  occupation  and  withont  regard 
to  tb»  net^gence  oo  flie  part  of  the  etu^ojer. 
Rndi  is  the  dear  import  at  the  said  ^ploy- 
ers*  liability  Law.  Wtaetaier  the  employe's 
n^lgence  becmnes  an  elemoit  in  actions 
based  upon  such  statute  depends  upon  wheth- 
er the  defendant  injects  Into  the  cause  sncb 
questions  by  means  of  setting  op  negligence 
on  the  part  of  the  plaintiff  as  contributbig  to 
plalntlfl*8  bijnries  as  a  partial  defense,  or  HtB 
negligence  of  tbe  em  pi  as  the  aole  proxi- 
mate, eflkdoit  cause  of  the  Injury. 

In  all  other  caaes  the  qaesHtm  as  to  wheth- 
tr  the  defendant  Is  guilty  of  neg^lgoice  wblcb 
proxlniately  caused  the  acddent  and  result- 
ing  injuries  to  the  plaintUf  is  wboUy  beyond 
Ihe  questions  InTolved  and  Immaterial  to  the 
Inqalxy.  ^e  canse  of  the  action  and  the 
right  of  recorety  granted  by  dupta  9,  tit 
14,  Employnv*  Ual^lty  Law,  exists  without 
regard  to  negllgenoe  on  the  part  of  the  de- 
fendant employer.  If  the  injured  workman 
r^es  tor  recovery  npwi  the  n^Ugence  of  tbe 
emidoyer  aa  a  cause  for  action,  he  most  pur- 
sue the  CMDiDon-law  remedy,  as  he  Is  giveo 
no  remedy  to  recover  for  negligence  by  the 
Onployers*  Liability  Law.  That  statute 
takes  no  cognizance  of  negligence  as  an  ele- 
meat  In  the  right  of  action  given,  and  the 
presrace  In  or  absence  of  ne^lgence  fr«a 
the  accident  rdled  upon  for  recovery  under 
the  statute  adds  nothing  to  or  takes  nothing 
from  the  ri^its  of  the  parties,  except  as 
above  noted. 

[4]  Consequently  a  complaint  setting  forth 
ImctM  Mffldent  to  oonstltote  a  cause  of  action 


glm  by  tlw  Bkntf oyen*  LtabiU^  Law,  whlA 
also  sets  forth  facts  constituting  negligence, 
la  open  to  attadc  motion  to  strike  that 
pntkm  of  the  omDiOalnt  aettlng  np  ne^- 
genoet  ea  Inimatea4al  matter,  w,  in  the  iU>- 
aflDce  of  bocIl  motlim,  to  dWegard  aoeSi  al- 
legattons  aa  Immaterial,  to  attack  upon  the 
grounds  of  dnfOidty,  or  to  require  the  plain- 
tUf to  declare  his  purpose  and  elect  whldi 
remedy  he  pursues,  that  given  by  the  Em- 
ployers' UaMIity  Low,  (»■  the  common  law 
for  nei^lgeaee.  In  ads  case  tlie  plaintiff  at 
the  commencement  of  the  trial  mpde  plain 
Ua  pnpeae  to  pursue  his  remedy  under  said 
sCaitate,  and  thereby  effectively  eliminated 
from  tbe  case,  so  far  as  he  was  then  concern- 
ed, all  matters  of  n^Ugmce  of  the  employ' 
er  as  an  element  material  to  a  recovery. 

In  stating  the  case  to  the  Jury  as  prelimi- 
nary to  the  Instructions,  tbe  court,  among 
other  things,  stated  that  the  itelntlff  claims 
damages  oo  aooonnt  of  phyaleal  Injories  al- 
leged to  have  been  sustained  by  him  while 
In  the  employ  <tf  dtfendant  and  engaged  In 
performing  bis  duties  In  defendant's  mines 
'*by  being  cardeaaly  and  negligently  thrown 
from  a  ladder  to  tbo  bottmn  of*  a  certain 
numbered  portion  of  tbe  workings  of  the 
mines.  The  paragraph  at  the  Instructions  con- 
taining Budi  language  is  Immediately  follow- 
ed by  another  infonolng  the  Jury  positirely 
and  XMlntedly  that  this  action  Is  brought  un- 
der diapter  6  of  title  14,  Bar.  Stat  of  Aria. 
1813,  tbe  masHarm'  UaUllty  Law. 

The  eonrt  then  follows  6y  Instmctiug  the 
Juiy  dut  under  tiw  provlalone  of  audi  stat- 
ute: 

"An  employer  in  certain  hazardous  occupa- 
tions, amoQs  them  mining,  is  liable  for  the  per- 
sonal injury  of  an  employ^  by  an  accident  aris- 
ing out  of  and  in  the  course  of  audi  labor,  serv- 
,  ice,  and  employment,  and  due  to  a  cmdition  or 
conditions  of  sucb  occupation  or  employment 
in  all  cases  in  which  such  injur;  of  sudl  etn- 
ploy£  shall  not  tiave  been  caused  by  tbe  negli- 
gence of  tbe  employ^  injured,  and  hi  sudi  case 
tbe  employer  is  liable,  even  though  he  himself 
is  wbolly  free  from  fault  or  n^ligence,  provid- 
ed and  except  the  injury  to  sucb  employ6  is  tlia 
reanlt  of  bis  own  negligence." 

[E]  The  same  principles  ore  announced  In 
other  instructions  until  tbe  court  reaches 
paragraph  21,  where  he  Instructs: 

"If  you  find  from  the  evidence  In  this  case 
that  tbe  plaintiff  received  tbe  injury  as  allied 
in  this  complaint,  and  yoa  further  find  that  such 
injury  was  not  caused  by  the  negligence  of  tbe 
defendant,  but  was  tbe  result  of  tbe  plaintiff'K 
own  negligmce  and  without  fault  tm  tbe  part 
of  the  defendant,  yonr  verdict  dionld  be  for  the 
defendant.** 

These  instmcttonf)  are  conflicting  as  re- 
gards tbe  dement  oi  negligence,  whether  the 
presence  at  negligence  on  the  part  of  tbe  de- 
fendant Is  or  Is  not  an  ingredient  Altering  In- 
to the  craidderatlou  ot  the  evidence.  The 
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first  Instruction  rofBdently  Informs  ttie  iurj 
that  the  plaintiff  alleges  negHgence,  and  th« 
last,  paragrapih  21,  reiinlres  the  jury  to  con- 
elder  whether  tbe  evidence  with  respect  to 
whether  the  plaintiff  received  the  Injury  as 
alleged  In  the  oxnplalnt,  "and  you  further  find 
that  such  Injury  was  not  caused  by  tbe  neff- 
llgence  of  the  defendant,  but  was  Che  result 
of  the  plaintiff's  own  negligence,  and  without 
fault  on  the  part  of  the  defendant,"  thus 
keeping  prominent  before  the  Jury  the  duty 
to  become  satisfied  that  the  defraidant  was 
without  fault  before  defendant  could  re- 
cover. The  conflicting  Instructions  wa«  giv- 
en after  the  preliminary  statement  was  made 
and  before  the  twenty-flrst  paragraph  was 
given,  and  correctly  places  the  defendant's 
liability  to  damages  In  this  case  upon  the  a<y 
ddent  arising  out  of  and  in  the  course  of  the 
employment,  and  due  to  a  condition  or  condi- 
tions of  such  occupation  or  empl<^ment. 

The  statemoits  of  negUgeace  In  the  com- 
plaint were  Immaterial  to  the  stataoent 
of  facts  craistltatlng  a  cause  of  action  under 
the  Employers*  liabUl^  Law:  The  court 
and  the  parties  had  fully  agreed  that  the 
aotlon  on  trial  was  based  solely  on  that  stat- 
ute^  and  that  tbe  puxpoae  of  tbe  plaintiff  was 
to  enfOToe  by  means  of  the  action  the  remedy 
glv^  by  such  statute.  By  the  conflicting  In- 
structions, If  observed  at  all,  the  jury  were 
required  to  assume  that  the  burden  was  on 
the  def^dant  to  repel  the  presumption  of  its 
negligence  as  a  cause  concurring  with  a  con- 
dition or  conditions  of  the  hazardous  occupa- 
tion of  the  plaintiff  In  the  service  <rf  the  de- 
fendant In  order  to  recover. 

[B]  The  burden  thus  placed  upon  the  de- 
fendant was  greater  than  the  law  requires  It 
to  assume  In  this  fclad  of  an  action.  The  In- 
structions as  a  whole  are  calculated  to  lead 
the  Jury  to  understand  that  In  cases  under 
the  Dmployers'  Liability  Law,  wheo  the  com- 
plaint charges  defendant  with  negligence^ 
by  reason  of  such  charge  In  the  complaint 
the  law  requires  the  defoidant  to  disprove 
n^^lgenoe  on  his  part,  dse  he  falls  to  sus- 
tain a  defense;  ^Rie  law  does  not  atovort 
such  theory. 

The  appellant  complains  ot  the  Instructions 
given  by  which  the  amount  of  damages  shall 
be  determined.  The  rule  given  was  stated  as 
follows: 

"First,  mental  anguish  and  phTsical  suffering 
and  humiliation  and  mortificatioD  resulting  to 
him  (plaintiff)  therefrom,  if  any,  including  such, 
if  any,  as  you  may  believe  from  the  evidence 
will  in  reasonable  probability  ensue  to  him 
therefrom  In  the  future ;  second,  the  reasonable 
value  of  his  lost  time  therefrom,  If  any,  until 
now;  and,  third,  the  reasonable  value,  if  paid 
now,  of  his  diminished  earning  power  from  such 
injuries,  in  the  future,  if  any." 

The  appellant  contends  that  humiliation 
and  mortification  are  not  proper  dements  of 
damages ;  that  the  evidence  Is  insufllcient  to 
support  an  Instruction  allowing  a  considera- 


tion of  nch;  that  ttiere  Is  no  evidence  of  fu- 
ture m«ital  angnldi  and  idiysilcal  suffering; 
that  diminished  CBming  power  Is  not  siqiport' 
ed  try  the  Issues  or  proof  and  is  not  lnT<ATed 
BB  an  element  of  reoovery. 

In  the  edghth  paragraph  of  tbe  Instructions 
the  Jury  were  diarged  tbat,  If  the  plalntlfl 
is  entitled  to  recover,  his  damages  should  be 
assessed  "at  such  sum  as  yon  believe  from 
the  sivldence  will  fairly  and  adequately  com- 
pensate him  for  the  alleged  Injuries  which 
yen  may  find  he  sustained.** 

[7]  Tbe  llabilUy  incurred  the  employer 
from  a  personal  Injury  sustained  by  his  em- 
ploy6  from  an  accident  arising  out  of  and 
In  the  course  of  labor,  service,  and  em- 
ployment In  hazardous  occupations  sped  fled 
in  the  statute,  and  due  to  a  condition  or  con- 
ditions of  such  occupation  or  employment,  tt 
such  shall  not  have  l>een  caused  from  the 
negligence  of  such  employ^  Is  such  an 
amount  as  will  compensate  such  employ^  for 
the  Injuries  sustained  by  him  directly  at- 
trlbutaUe  to  sndi  accident  Tbe  damages 
recovorable  In  soch  cases  aa  this  must  be 
meeaored  tbe  atatote.  Tbe  onployer  Is 
made  liable  by  the  statute  (paragrasfii  8168, 
Itev.  SUt  of  Ariz.  191B)— 

"in  damages  to  the  emjAoj6  injured,  or,  in  ease 
death  enaues,  to  tbe  personal  repreaentative 
of  the  deceased  for  the  benefit  of  the  surviving 
widow  or  huabsnd  and  dilldrm  of  such  employs ; 
and,  if  none,  then  to  sodi  employe's  parents; 
and,  if  none,  then  to  the  next  of  liiu  dependent 
upon  such  employ^,  and,  if  none,  then  to  bis 
personal  representative,  for  the  benefit  of  the 
estate  of  tbe  deceased." 

[I]  Tt  Is  quite  clear  that  no  one  authorized 
to  prosecute  the  action  can  recover  "damages'* 
In  an  amount  greater  than  the  actual  loss 
sustained  by  the  employe  injured.  The 
wrong  giving  tbe  right  of  action  Is  attribu- 
table, not  to  any  fault,  wrong,  or  negligence 
of  the  employer,  but  to  the  risbs  and  hazards 
whidi  are  Inherent  in  such  occupation  and 
which  are  unavoidable  by  the  workmen  there- 
in. '  Paragraph  3155,  R.  S.  A.  1913.  Conse- 
quently the  "damages"  recoverable  Include 
only  sudi  actual  loss  to  the  employ^  as  he  has 
sustained  wblcb  flows  inoxlmately  from  the 

[I]  In  determining  the  "damages"  It  Is 
quite  clear  that  If  any  Intentional  wrong  Is 
committed  by  the  employer,  by  reason  of 
wbldi  wrong  the  employe's  loss  Is  augmented, 
the  loss  thereby  sustained  Is  no  part  of  the 
"damages"  recovmtible  In  this  action,  for  the 
reason  such  injury  does  not  arise  from  the 
risks  and  hazards  which  are  Inherent  in  the 
occupation  and  whldi  are  unavoidable  by  the 
workman  therein  engaged,  but  they  arise 
from  the  fault,  n^llgence,  or  active  inten- 
tional wrmig  of  the  employer,  and  the  work- 
man Is  entitled  to  assume  that  his  employer 
win  perform  all  of  the  ordinary  duties  owing 
to  his  emplc^^s. 

"Damages"  have  been  defined  to  be  the 
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compeosation  wfaldi  th«  law  will  awafA  tor 
an  Injury  done.  Scott  v.  Donald,  168  0.  8. 
58.  17  Sap.  Gt  266,  41L.  Ed,  632. 

[II]  "Actual  damages"  are  suA  compensa- 
tion tor  an  Injury  as  would  follow  from  the 
nature  and  diaracter  ot  the  act  Actual 
damaces  are  those  which  the  injured  party 
Is  entitled  to  recover  toe  the  wrongs  done  and 
Injuries  received  when  Q<me  were  Inteiided. 
Ross  r.  Legsett.  61  Mich.  446^  28  N.  W. 
666.  1  Am.  St  Rep.  606. 

Actual  damages  are  mch  losses  aa  are 
actually  sustained  and  are  susceptible  of  as- 
certainment W.  U.  Tel.  Ooi  iMwrnm,  66 
Kan.  660,  72  Pac.  283. 

[11]  Hence,  the  language  "liable  In  dam- 
ages," as  used  tu  paragraph  3108,  c  6,  of 
tiUe  14.  Ebii^oyers'  liability  Law,  Rev.  Stat 
of  Aria.  1913,  has  reference  to  and  means 
that  the  emploj'er  becomes  obligated  to  pay  to 
the  emiHoy6  Injured  in  an  acddent  while  ea^ 
gaged  in  an  occupation  declared  hazardous, 
occurring  without  fftult  of  the  employer,  all 
loes  to  the  employ^  whltdi  la  actually  caused 
by  the  accident  and  the  amouot  of  which  Is 
susceptible  of  ascertainment  All  Idea  of 
speculative,  exemplary,  and  punitive  damages 
are  excluded  from  the  meaning  evidently  in- 
tended to  be  coDvejied  by  the  expressioa 
used. 

[12]  Of  course,  mental  and  physical  suffer- 
ing experienced  by  the  emplt^^  Injured,  prox- 
imately resulting  from  the  accident,  the  rea- 
sonable value  of  working  time  lost  1^  the  em- 
ploy^ necessary  expenditures  for  the  treat- 
ment of  Injuries  and  compensation  for  the 
employe's  diminished  earning  power  directly 
resulting  from  the  Injury,  and  perhaps  other 
resnltB  causing  direct  loss,  are  matters  of 
actual  loes  and  as  such  recoverable. 

[1 S]  With  equal  clearness,  humiliation  and 
mortlficatlcm  can  only  result  from  wrmig  to 
die  person  Injured  through  the  Intended  act 
of  the  defendant  and  where  humiliation  and 
mortlBcaticm  furnish  grounds  for  recovery, 
the  right  of  recovery  depends  upon  whether 
the  defendant  purposely  and  designedly  com- 
mitted the  wrong,  thereby  Intending  to  hu- 
miliate the  i^aintlff  and  outrage  his  feelings, 
mie  damages  recoverable  tot  su<di  wnmg  are 
punitive  in  character  and  fumlah  no  grounds 
tor  recovery  In  this  Und  ot  action,  for  the 
reason  such  character  of  damages  do  not 
amount  to  actual  damages,  but  to  punitive 
damages.  The  instruction  erroneously  sets 
forth  the  role  by  which  the  jury  were  requir- 
ed to  measure  the  damages  recoverable,  and 
the  error  is  such  as  would  most  certainly 
prejudice  the  defendant's  rights. 

For  this  reason,  and  other  reascma  Indi- 
cated, the  Judgmmt  should  be  reversed,  and 
the  cause  wmanded  for  a  new  trial. 

TOHN  WILSON  ROSS,  J.,  concurs. 
ilENRT  D.  ROSS,  X,  owing  to  sickness, 
took  no  part  !a  Qie  dedslaa  ot  this  causew 


DBABDORF  et  al.  v.  IDAHO  NAT.  HAB- 
YESTEOa  00.,  Umitcd. 

(Supreme  Oourt  of  Oregon.    Dec.  81,  1918.) 

1.  Coapoa&TiONs  «=>642{4%)— Foreign  Cob- 

POBATIONS— JUElSOlCnOK  OF  STATE  CotTR™. 
In  determining  authority  ot  agent  of  for^ 
eign  corporatkm  In  its  rdation  to  question 
whether  corporation  is  doing  business  wlthhi 
the  state,  so  as  to  be  subject  to  Jurisdiction  of 
its  courts,  the  agentfs  written  contract  of  ap- 
pointment mast  be  taken  as  a  whole,  and  ques- 
tioQ  must  turn  upon  the  manner  In  which  he 
waa  to  carry  out  appointment  - 

2.  COBPOKATZOKS  «=>643f(4^)— FoBBION  COB- 
POKATIDNB  —  JUUSDICnON  '*DOIKa  BUSZ- 
!IEBS"  WrrHIK  THE  STATB. 

Contract  between  agent  engaged  in  solicit- 
ing hosineas  in  state,  and  defendant  harvester 
company,  a  foreign  corporation,  to  give 
to  agent  no  authority  further  than  to  solicit 
etc.,  80  that  defendant  was  not  "doing  business 
witbin  the  state"  and  was  not  subject  to  ju- 
risdiction of  courts  of  state,  under  L.  O.  L.  { 
528,  as  amended  hj  Laws  1911,  p.  148. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Business.] 

3.  COUBTS  «=98— E^TBATEBBITOBIAI.  EfTEOT. 

The  lam  of  a  state  have  no  extraterritorial 

effect 

4.  OoEPOEAxiom  «sBa8S— FoBiian  Oobpoba- 

TIOH0— SOBnOlTOH  TO  SXAtM  LAWS. 

UiitB  a  fOM^  eorporatlni  eoaut  irithin 
the  state  to  "do  business"  aa  the  term  would 
be  appUed  to  an  instance,  where  it  permanently 
locates  and  actually  transacts  its  business,  the 
atate  laws  cannot  have  any  effeet  opcm  tt. 

6.  Oobpobatiorb  «=3642(4)  —  Fobeion  Cob- 

FOBA.TI0NS— JdUBDICTIOR  OF  STATE  COUBTB. 

Mere  solicitation,  within  a  state,  of  orders 
to  be  sent  out  to  home  office  ol  a  foreign  cor- 
poration as  offers  to  bs  aoccpted  tbers  or 
jeeted,  conatltutss  interstate  commexee  and  does 
not  mount  to  corpomti<ais  oonilng  into  the 
atate^  so  as  to  subject  itself  to  that  Jurisdictlni. 

6.  COBFOBATIONS  *=>642(4)  —  FoBEIQW  COR- 
PORA TIOMH— JURISDICTION  OF  State  Ooubts. 

While  it  is  possible  for  a  foreign  corporation 
to  become  subject  to  jurisdiction  of  Oregon 
courts,  even  while  transacting  Interstate 
commerce,  that  reaolt  is  not  to  be  predicated 
upon  the  fact  that  an  agent  only  ac^dted 
reaideatB  to  send  out  of  the  state  an  offer  to 
b«  accepted  and  filled  in  another  state. 

7.  OOBPOBATZONB  ^=3668(18)  —  FORBION  CoB- 
P0B&TI0N8— PBOCESS  —  RjETtTBir  —  COMCETT- 
SIVENESS, 

Sheriflfs  return  of  service  of  summons, 
reciting  that  defendant,  for«gn  corporation,  was 
at  time  of  service  doing  business  within  the 
atate.  Is  not  ctmcloslve  upon  the  court  when 
caned  upon  to  decide  its  own  iuriadiction. 
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Id  Banc. 

Appeal  from  Olrcult  Court,  Umatilla  Ooan- 
ty;  GUbert  W.  Pbelpe.  Jodge. 

Action  3,  H.  Deardorf  and  another 
against  the  Idabo  National  Harvester  Com- 
pany, Limited.  There  was  a  Judgment 
against  defendant  when  It  failed  to  plead 
further  after  its  motion  to  quash  service  of 
Bunmons  bad  been  overruled,  and  it  EMwalA. 
Beversed,  with  directions. 

The  plaintiffs  allege  the  breadi  of  a  war- 
ranty of  a  National  Combine  harvester 
which  they  aver  tbe  defendant,  an  Idaho 
corporation,  sold  to  them  with  the  guaranty 
mentioned.  The  sheriff's  return  of  service  of 
summons  Is  as  follows: 

"State  of  Oregon,  County  of  Umatilla— m.: 
I  hereby  certify  that  I  served  the  within  sum- 
moDB  on  the  within-named  defendant,  Idaho 
National  Harvester  Company,  by  delivering  to 
Jesse  A  Mathes,  oo  October  23,  1917,  a  copy 
of  said  summons  certified  to  by  me  as  sheriff, 
together  with  a  copy  of  tbe  complaint  in  this 
cause  certified  to  by  D.  W.  Bailey,  attorney 
for  the  plaintiff ;  that  such  service  was  so  made 
at  nmatilla  County,  Oregon,  and  by  delivering 
such  copies  to  him  iu  person;  that  at  the  time 
such  service  was  so  made  the  said  Jesse  A. 
Mathes  was  tbe  a«ent  of  the  said  Idaho  Nation- 
al Harvester  Company,  who  was  at  that  time 
doing  business  within  Umatilla  Ooonty,  Oregon, 
and  that  sidd  Jesse  A.  Mathes  was  then  a  resi- 
dent of  Umatilla  oonnty,  Oregon,  and  transact- 
ing business  within  said  county  for  the  defend- 
ant. That  at  the  time  of  said  service  the  presi- 
dent or  otber  head  of  said  defendant,  secretary 
or  managing  agent  did  not  reside  nw  have  an 
office  in  my  said  county. 

"That  said  Jesse  A  Mathes  as  such  agent  of 
defendant  was  engaged  in  soliciting  business  for 
defendant  to  be  transacted  in  state  and 
eiaewheza.  T.  D.  Taylor,  Sheriff, 

"By  J.  A.  Blakely.  Deputy.*' 

The  defendant  anwared  specially  and 
moved  to  quash  the  service  of  Bummons,  be- 
cause: (X)  Tbe  return  does  not  show  that  tbe 
summons  was  served  upon  the  defendant; 
^  the  defoidant  dnrii^  all  of  tbe  times 
mentioned  In  the  complaint,  and  at  tbe  time 
of  the  attsopted  service  of  summrais,  was  a 
ftirelgn  corporation  not  engaged  In  or  doing 
bu^ess  in  tbe  state  of  Oregtm,  and  tiie  mat- 
ters complained  of  occurred  In  the  course  of 
Interstate  commerce  In  a  business  conducted 
1^  the  defendant;  (3)  the  service  of  summons 
was  not  made  upon  any  person  competent 
under  the  law  to  aco^  sorlce,  so  as  to  bind 
the  defendant.  Other  reasons  given  are  sim- 
ply variations  of  those  already  mentioned. 
In  support  of  the  motloo,  the  affidavits  of  the 
general  manager  and  the  bookkeeper  of  the 
defendant  company  were  filed,  setting  forth 
the  manner  of  carrying  on  tbe  transaction  in 
question.  These  arc  best  exemplified  by  a 
r£snm&  of  the  terms  of  the  agent's  contract, 
of  date  February  19,  1917,  Iwtween  the  de- 
fendant and  Jesse  A.  Mathes,  of  Echo.  Uma- 


BSPOBTEB  (Or. 

tUla  county.  Or.  Hie  first  clause  narrates, 
in  substance,  that  the  company  has  constitut- 
ed Mathes  "its  sole  and  exclusive  agent 
during  tbe  year  1917,  to  handle,  sell  and  dis- 
pose of  harvesting  machines  and  extras 
therefor,  manufactured  by"  tbe  company, 
and  confines  his  activities  to  Umatilla  and 
Morrow  counties  In  the  state  of  Oregon.  It 
Is  further  stated  in  that  contract  as  follows: 

*That  the  party  of  the  first  part  hereby  agrees 
to  furnish  to  the  party  of  the  second  part 
tweoty  <20>  of  its  harvesting  macliines  known  as 
the  1917  model  to  be  manufactured  during  the 
years  1916  and  1917  and  to  be  placed  on  board 
tiie  cars  not  later  than  July  1, 1917,  at  Moscow, 
Idaho,  consigned  to  the  party  of  the  second 
part,  freight  collect,  and  the  party  of  the  sec- 
ond part  hereby  agrees  to  furnish  the  party  of 
the  first  part  with  orders  on  said  party  of  the 
first  par^s  tegular  order  blanks  to  cover  tbe 
sale  of  twenty  (20)  machines  by  April  1,  1917, 
or  release  said  first  party  from  the  obligation 
of  fumishiag  any  more  machines  than  orders 
are  received  in  its  Moscow,  Idaho,  office  on 
AprU  1,  1917. 

"It  Is  agreed  that  the  party  of  the  second  part 
shall  cause  to  be  i»aid  to  the  party  of  the  first 
part  tbe  fuU  sum  of  twelve  hundred  ($1200.0(^ 
dollars  fOr  each  machine  so  delivered  f.  o.  b. 
Moscow,  Idah(^  which  said  sum  is  to  be  paOS 
upon  the  following  terms:  Two  hundred  fifty 
($250.00)  dollars  cash  to  be  paid  by  the  party 
of  the  ssctmd  part  to  the  party  of  the  first 
part  at  Mbsoow,  Idaht^  at  the  time  of  the  order 
therefor  Is  transmitted  to  said  first  party  or  be 
evidenced  by  a  note  becoming  doe  not  later 
than  April  1,  1917 ;  four  hundred  fifty  ($450.- 
00)  dollars  to  he  covered  by  a  note  drawing 
eight  (8)  per  cent  interest  from  July  1,  1917, 
and  maturing  October  1,  1917;  and  five  hun- 
dred ($600.00)  dfdlars  to  be  covered  by  a  note 
drawing  sight  (8)  per  c«it  interest  from  July 
1,  1917,  and  mattuing  October  1,  1918.  Any 
numbtt  of  machines  in  addltlm  to  the  twmty 
(20)  matdiines  wbit^  shall  be  ordered  and  de- 
livered as  aforesaid  shall  be  furnished,  delivered 
and  paid  for  according  to  the  terms  incorporat- 
ed in  this  agreement  for  the  delivery  and  pay- 
ment of  the  twenty  (20)  machines  above  men- 
tioned,** 

For  bis  services  In  the  matter  Mathes  was 
to  rec^ve  10  per  cent  commission  on  the 
purtibase  price  of  each  bona  fide  sale.  The 
defendant  also  sets  forth,  as  part  of  Its 
showing  to  support  Its  motion,  the  order 
made  by  tbe  plaintiffs,  as  follows: 

"Order  for  Machine. 

'Idaho  National  Harvester  Co.,  Irfd.  (Incor- 
porated), Moscow,  Idaho,  U.  S.  A. — Gentlemen: 
The  undersigned,  of  Echo  post  office,  county  of 
Umatilla,  state  of  Oregon,  hereby  purchases 
of  you,  to  be  ^[^led  in  time  for  (be  coming 
harvest,  one  of  your  1917  model  National  Com- 
bine harvesters  upon  tbe  flawing  terms: 
$1200.00  f.  0.  b.  Moscow,  Idaho;  two  hundred 
fifty  dollars  June  15  cash  with  order  end  ap- 
proved notes  aa  follows:  $450.00  payable  on 
the  fifteenth  day  of  November,  1917,  $500.00 
payable  ou  the  fifteenth  day  of  November,  1M8. 
This  order  to  be  canceled  in  case  of  crop  fail. 
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ore.  Sftid  not«B  to  draw  Interest  at  the  rate  of 
8  per  eenL  per  annnin  from  d«te  June  15 
mtil  maturity*  ud  10'  per  cent,  per  annum 
Crom  maturity  nntfl  paid. 

"Five  (5)  per  cent  dlacoont  on  last  deferred 
payment,  if  [Aid  by  November  IS,  1017.  Ehctras 
furnished  free  first  year,  except  chaimi,  where 
workmaQBhip  or  material  is  at  fault. 

"Combine  equipped  with  filled  wheel  and  extra 
heavy  roller  guard. 

"Warranty. 

"[Here  follows  warranty  as  set  forth  In  the 
complaiot.] 

'^he  purchaser  waives  all  claims  for  dam- 
affes  caused  by  aeddent,  strike,  or  delay  after 
the  madiiuea  leaves  the  factory.  'Om  order  is 
to  be  sent  to  the  Idaho  National  Harvester 
Onipany,  limited,  Uoeoow,  Idaho,  for  accept- 
ance or  rejection  and  shall  only  be  binding  on 
said  company  when  accepted  hereon. 

"You  will  please  ship  on  or  before  the  15th 
day  of  June,  1917  (or  as  soon  thereafter  as 
possible),  to  D.  F.  Depperman  and  J.  H.  Dear- 
dorf,  state  of  Oregon,  in  care  of  O.-W.  B,  & 
N.  (P.  G.  Hnnter,  agent  of  company),  for  the 
undersigned. 

"Dated  tka  7th  day  of  Hay.  1017. 

"[Signed]  J.  H.  Deardorf. 

"D.  F.  Dewwman. 

"Sold  by  Jess  A.  Mathes. 

"This  order  is  taken  sabject  to  the  approval 
of  the  home  office." 

It  appears  also  that  the  plaintiffs  gave 
tbelr  notes,  one  for  $490  and  tlie  other  for 
ISOO,  both  payable  to  the  defendant  at  Its 
office  In  Uosoow,  Idaho,  representing  part  of 
the  price  of  the  machine.  The  plaintiff  Dep- 
perman filed  his  affidavit  to  the  effect  that 
he  negotiated  for  the  pnrchase  of  the  ma- 
chine with  Mathes,  delivering  the  contract 
for  the  parcbase  price  to  him  with  the  notes, 
and  received  from  him  the  wrltt«i  warranty 
sued  on  la  this  action,  all  at  Echo,  Or.  He 
claims  that  the  plaintiffs  never  had  any 
transaction  with  the  company  or  the  agent 
except  at  that  place,  and  that  all  of  snch 
transactions  on  which  the  issue  arose  occur- 
red there. 

The  circuit  court  denied  the  defendant's 
motion,  and,  it  having  failed  further  to 
plead,  ruidered  judgment  against  It  for  the 
amount  .claimed  by  the  plaintifib  as  damages. 
The  defendant  appeals. 

C.  M.  White,  of  PorUaod  (Sapplger  ft  Og- 
den,  of  Moscow,  Idaho,  and  Bal^  ft  Baley, 
of  Pendleton,  on  the  briefs),  for  fln>tilaiit. 

D.  W.  Ballegr,  of  Pwkdleton,  tn  reqxmd- 
esta. 

BITRNETT.  J.  (after  stating  the  facts  as 
above).  As  early  as  Hacheny  Leary,  12 
Or.  40,  7  Pac.  829,  this  court  held  that  soUc- 
Itiog  business  in  a  state  for  a  nonresident 
corporation  was  not  doing  business  within 
that  state.  That  was  a  case  where  the  plain- 
tiffs claimed  as  Indorsees  of  a  note  said  to 
have  been  slTen  In  payment  of  an  orerdae 


premium  on  a  previously  Isiiiied  policy  of  life 
Insurance  held  by  one  of  the  defendants  in  a 
Kansas  Iffe  Insurance  company.  The  com- 
pany had  an  agent  In  Seattle,  Wash.,  who 
solicited  one  Tesler  to  take  out  a  policy  on 
his  own  life.  He  received  Yesler's  aj^llca- 
tlon  with  the  amount  of  the  first  premium  In 
cash  and  forwarded  them  to  the  home  office 
at  Leavenworth,  Kan.,  for  examination  and 
approval  by  the  company.  Thereupon  the  In- 
surance company  accepted  the  application 
in  Kansas,  issued  the  policy,  and  sent  it  by 
mall  to  the  insured  at  Seattle.  The  second 
premium  was  not  paid,  and  the  local  agent 
then  took  from  the  Insured  a  note  for  that 
amount  and  sent  it  to  the  company  in  Kan- 
sas. This  was  afterwards  assigned  to  the 
plaintiff,  who  brought  the  action,  and  the  de- 
fense was  that  the  note  was  taken  in  viola- 
tion of  the  Washington  law  that  foreign  cor- 
porations could  not  do  business  In  that  state 
except  under  certain  conditions  with  which 
the  company  had  not  complied.  Treating, 
however,  of  the  appUcatioa  for  the  policy 
sent  for  acceptance  by  the  company  In  Kan- 
sas and  the  forwarding  of  the  policy  fropi 
that  state,  the  court,  speaking  by  Mr.  Justice 
Lord,  said; 

"The  final  act  which  made  the  transaction  a 
binding  contract  upon  the  parties  was  the  ac- 
ceptance of  the  application.  Until  this  took 
place,  it  was  a  mere  proposition  tendered,  to  be 
accepted  or  reacted.  The  contract  was  con- 
saramated  when  the  company  acted  upon  the 
pr<qK>aal  and  iasncd  the  po&csft  fw  tiwn  the 
minds  of  the  partiea  had  met  and  agreed. 
'What  was  before,*  says  Harris,  J.,  'a  mere 
proi>osition,  then  became  invested  with  the  at- 
tributes of  a  contract,  and  from  that  time  each 
party  became  bound  for  its  performance.  If 
tHis  be  BO,  the  contracts  are  to  be  regarded  as 
having  been  made  when  the  company  received 
and  accepted  the  d^endant's  applicatimi,  and 
IsBoed  and  transmitted  to  htm  thslr  poUetas.' 
Hyda  T.  Goodnov,  8  N.  X.  300.  It  was  tJuore- 
fore  a  eontraiet  of  insnrance  made  and  executed 
in  Kansas"— citing  authorities. 

The  court,  however,  went  on  to  hold  that 
subsequently  taking  the  note  in  Washington 
for  the  overdue  premium  was  transacting 
business  vrithin  that  state  In  violation  of  its 
statute,  and  hence  that  the  plaintiff's  claim 
on  that  note  wonld  not  be  enforced.  This 
last  feature,  however,  was  disregarded  by 
this  court  in  Betttn  &  L^rl  v.  Mattlson,  69 
Or.  470,  189  Pac.  330.  There,  a  traveling 
man  employed  by  the  plaintiff,  a  corporation 
of  California,  took  the  orders  of  a  Portland 
firm  for  goods  which  werh  sent  by  the  plain- 
tiff from  San  Francisco  to  the  purchaser  In 
Portland.  Not  having  the  ready  cash  when 
the  shipment  arrived,  the  Portland  firm  gave 
its  note  in  Or^n,  which  Mattlson  and  an- 
other there  signed  as  accommodation  makers. 
This  conrt  held  that  our  statute  restricting 
the  operation  of  foreign  corporations  has  no 
application  to  a  case  where  such  a  concern 
BBBlSa  into  ttie  state  Its  traveling  salesman, 
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wbo  takes  orders  and  forwards  tbem  to  the 
home  office  for  its  approval;  the  orders  be- 
ing afterwards  filled  by  shipment  to  the  cus- 
tomer. SBbstantlally  the  same  principle  was 
upheld  in  Spanldlng  v.  McNary.  64  Or.  401. 
130  Pac;  381, 1128.  There,  the  plaintiff  man- 
ufactured carriages  In  Iowa.  To  effect  sales 
of  the  same  he  employed  agents  who  trav- 
eled through  this  state,  am<Mig  others,  taking 
orders  for  vehicles  ot  the  kind,  sending  the 
orders  to  the  plaintiff  In  Iowa,  who,  after 
ascertaining  the  financial  standing  of  the 
proposed  buyer  and  being  satisfied  concern- 
ing It,  shipped  the  ouTiage  to  Oregon  to  be 
d^vered  to'Oie  buyer  by  another  agent.  It 
was  there  held  that  this  constituted  a  trans- 
action of  Interstate  cconmerce  business  whldi 
tbis  state  had  no  right  to  hamper  re- 
strictive r^;ulatlons.  The  same  prlnc^de 
Is  reiterated  by  Mr.  Justice  Bean  in  Vermont 
Farm  Machine  Go.  v.  Hall,  80  Or.  SOS,  lfi6 
Pac.  1073,  to  the  effect  that  dnce  taking  or- 
ders to  be  filled  by  shipment  of  goods  from 
another  state  or  making  sales  by  sample,  l>y 
agents  coming  into  the  stato  tar  that  par- 
pose.  Is  interstate  commerce,  In  order  to  con- 
sUtute  "doing  business"  within  this  state  by 
the  plaintiff,  the  agent  must  have  amide  au- 
thority to  transact  some  substantial  porUon 
of  the  seller's  business  or  to  make  nnnplete 
sales,  and  not  merdy  to  take  orders  for 
goods. 

[1, 2]  It  Is  true  Uiat  Uie  general  worda  of 
the  omtract  were  that  Mathes  was  appoint- 
ed for  a  year,  "to  handle*  s^  and  dispMe  ol 
harvsettng  machines  and  extras  thN^or." 
We  must,  however,  take  the  whole  instru- 
ment together,  and  the  case  must  turn  upon 
the  manner  In  which  he  was  to  carry  out  bis 
part  of  the  appohitment.  Succinctly  stated, 
he  bad  no  authority  in  the  premises  farther 
than  to  solicit  a  written  application  ftom  a 
prospective  buyer  and  tender  it  with  the 
notes  required  to  tbe  defoidant  at  its  home 
office  in  Idaho,  wh^  if  approved  by  It,  the 
machine  ai^Ued  for  would  be  forwarded  to 
the  porcbaser.  It  Is  plain  that  undffl  all 
decisions  this  does  not  constitnto  doing  bu£d- 
ness  within  the  state  so  as  to  sutdoct  the  cor- 
poration to  the  Jurisdiction  of  our  courts. 

Section  S28.  U  O.  as  amraded  by  the 
act  of  February  18,  1911,  Laws  1911,  c.  IQS, 
reads  thus: 

"No  corporation  Is  subject  to  the  jorisdictioD 
of  a  court  of  this  state,  unless  it  appears  in  the 
court,  or  have  been  created  by  or  onder  the 
kw8  of  this  state,  or  have  an  agency  establish- 
ed therein  for  the  transaction  of  some  portion 
of  its  business,  or  have  an  agpncy  established 
therein  for  tho  purpose  of  soliritinff  some  por- 
tion of  its  business  to  be  transacted  in  this 
stdte  or  elsewhere,  or  have  property  in  this 
itate;  and  in  the  last  ease  oidy  to  the  extent 
of  such  property  at  the  time  tlie  jurisdiction 
attached." 

[3-6]  It  Is  axiomatic  that  the  laws  of  a 
state  have  no  extraterritorial  effect   It  la 


equally  evident  that,  until  a  foreign  corpora- 
tion comes  within  the  state  to  **do  buslnestf' 
as  the  term  would  be  applied  to  an  Instanoe 
where  It  permanently  locates  here  and  ac- 
tually transacts  its  badness  here,  the  state 
laws  cannot  have  any  ^ect  npon  It  Under 
the  well-established  principle,  therefore,  that 
the  mere  solicitation  within  a  stato  of  orders 
to  be  sent  out  of  that  state  to  the  borne  office 
of  a  fcnrelgn  oorporatlim  as  offers  to  be  ac* 
cepted  there  or  rejected  by  it,  tiie  goods  or- 
dered to  be  fbrwarded  to  the  would-be  pur- 
chasers only  in  the  event  of  acc^tenc^  con- 
stitutes interstate  commerce  and  does  not 
amount  to  the  foreign  cMicem's  coming  into 
the  steto  where  the  orders  were  solicited  so 
as  to  subject  itself  to  that  Jurisdiction,  we 
most  lay  out  of  this  case  that  pert  of  this 
Btatote  which  assots  aathorlty  over  a  for- 
eign corporation  if  it  has  an  agency  estab- 
lished in  tills  steto  for  the  purpose  of  solicit- 
ing some  portion  of  Its  business  to  be  trans- 
acted "elsewhere."  It  is.  Indeed,  possible  for 
a  foreign  corporation  or  a  dtisen  of  anotber 
state  to  come  Into  this  stete  and  become  sub- 
ject to  the  jurisdiction  of  the  Oregon  courts 
evoi  while  transacting  intersteto  commerce 
from  within  this  stete;  but  that  result  is 
not  to  be  predicated  upon  /the  fact  that  an 
agent  only  solicited  resldente  here  to  send 
out  of  the  stete  an  offer  to  be  accepted  and 
filled  in  another  state; 

As  said  by  Mr.  Justice  Day  tn  People's  To- 
bacco Co.  V.  American  Tobacco  Go.,  decided 
by  the  Supreme  Court  of  the  United  Stetes 
March  4,  1018  (October,  1017.  term)  246  U.  S. 
79,  38  Sup.  Ot  233,  62  L.  Ed.  687,  Ann.  Cas. 
1918C,  637: 

"As  to  the  continued  practice  of  advertising 
Its  wares  in  Louisiana,  and  sending  its  solicit- 
ing agents  into  that  state,  as  above  detailed,  the 
agents  having  no  anthority  heyond  solicitation, 
we  think  the  previous  decisions  of  this  court 
have  settled  the  law  tc  be  that  such  practices 
did  not  amount  to  that  doing  of  badness  which 
subjects  the  ctuporation  to  the  local  jurisdletimi 
for  the  purpose  of  service  of  process  upon  It 
Green  v.  Chicafto,  B.  &  Q.  R.  Co.,  205  V,  S. 
530,  27  Sup.  Ct.  Rep.  595,  61  L.  Ed.  016: 
Phila.  &  Reading  R.  R.  Co.  v.  McKibbin.  243 
U.  S.  264,  268^  37  Sup.  Ct  280,  61  Ll 

Ed.  710." 

To  like  effect  la  General  Investment  Co. 
V.  Lake  Shore  ft  M.  8.  Ry.  Co.  (C.  G.  A.) 
250  Fed.  160. 

[7]  Tbe  return  of  the  sheriff  Is  not  conclu- 
sive npon  the  court  when  called  upon  to  de- 
cide Its  own  Jurisdiction.  The  officer's  re- 
port ot  his  doings  may  be  contradicted  by  ev- 
idence allimde.  It  is  not  within  bis  power 
to  forestell  tbe  dedaloa  of  the  court  upon 
the  questlott  of  whether  tbe  person  upon 
whom  service  was  attempted  Is  such  an  in- 
dividual as  represents  the  corporate  defend- 
ant for  that  purpose.  The  conclusion  of  the 
whole  matter  is  that  it  appears  without  dis- 
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pnte  that  Uatliefl  bad  no  tntbvlty  to  do 
more  tban  to  aolldt  business  for  ttie  approv- 
al of  tbe  company  at  Its  borne  office  In  Ijla- 
bo;  tbat  the  tOter  was  accepted  Qinre,  mak- 
ing It  an  Idabo  oontrftd:;  and  that  the  teans- 
Bctlon  Involved  did  not  craistltute  doing  bust- 
nesB  within  this  state  amounting  to  an  ap- 
pearance or  presence  of  the  corporation  here. 
For  the  error  of  refusing  to  Quaah  the  serv- 
ice, the  judgment  Is  roversed,  with  directions 
to  the  drcoit  court  to  set  aside  the  service 
of  summons. 

Mr.  Justice  HABRIS  was  not  present  at 
the  bearing  of  this  case. 


STEVENS  v.  MTBRS.  • 
(Sapreme  Court  of  Oregon.    Dec  SI, 

1.  Affeai,  and  Bbbox  4=3>8980t)  —  BqniTT 
Suit. 

A  suit  in  equity  on  appeal  is  tried  de  novo. 

2.  Appeal  and  Bbbob  <s»830(ij>— Rwwamito 
—Divided  Ooubt. 

Though  Laws  1018^  p.  294,  require  affirm- 
ance of  judgment  on  evuilj  divided  oonrt.  Su- 
preme Court  has  discretion  to  gnut  rdwaxing 
in  such  case. 

8.  Appeal  and  Eebob  4s>U23— Dupositiom 
— AmaiCAircB  Fon  I4A0K  or  Goucubbencx 
or  FouB  JusncBS— BxABomcBirr— Statutx, 
Affirmance  of  decree  appealed  from  for  lade 
of  concurrence  of  four  justices  of  Supreme 
Court  held  not  required  by  Laws  191S,  p.  294, 
though  reargumeata  yren  necessary  to  produce 
concurrence  of  four  justices. 

4.  WxLU  «=3302(1)— SzecDTZoir  or  Wnxa  bt 

HVSBAKD  AHD  WllS— SumCIEItOT  QT  EVI- 
DKHdC 

In  suit  against  testator's  sou  by  bis  daugh- 
ter claiming  under  mutual  wills  executed  by 
testator  and  bis  wife,  evidence  held  to  show  that 
both  testator  and  his  wife  executed  their  re- 
qwctive  wills  at  the  sam«  time  and  in  the  sbbm 
Bwnner. 

ft.  Wills  ^OZ-'MurorAz.  Wiluh- Consibuo- 
noN. 

First  daose  of  Identical  wills  executed  by 
bnsband  and  wife  held  absolute  devise  of  all 
property  from  testator  or  testatrix  to  surrivor 
ot  them,  third  clause  showing  purpose  of  both 
that  whea  both  should  die  their  son  and  daugh- 
ter should  have  all  of  property  of  both. 

6.  WiLU  «s>61— Mutual  Wilia— Ezectttion 

PUBSUANT  to  ^OBEEUXXT— ACCBPTARCE  OV 

Beq  OEffr— ErvECTi. 
Where  testator  and  wife  executed  mutual 
wUla  of  identical  import,  leaving  all  property 
to  each  other,  wills  showing  purpose  that  when 
bf>th  should  die  son  and  daughter  should  have 
all  property,  and  being  executed  puisuant  to 
agreement  and  supi>orted  by  consideration,  tes- 
tator who  survived  wife  and  took  her  property, 
eouJd  not  disinherit  daughter  and  leave  practi- 
cally whole  estate  to  his  son. 


7.  WzLU  «ss»61— Mutual  Wnxa— Surriuua- 

OT  or  EVIDEITOE. 

In  suit  against  son  by  dan^ter  claiming 
under  mutual  wills  of  testator  end  wife,  evi- 
dence held  sufficient  to  sbow  agreement  between 
testatOT  and  wife,  supported  by  valid  consid- 
eration, to  make  sudi  mutual  wills,  wbidi  Ibp 
•licated  children  as  ultimate  boiefidariBL 

Burnett,  J.,  dbsenting. 
In  Banc. 

Appeal  from  Circuit  Court  Multnomah. 
County ;  Bobert  O.  Morrow.  Judge. 

Suit  by  Georgia  Frances  Stevens  gainst 
Oeorge  3>)bla8  My«n,  Jr.  From  decree  dis- 
missing the  complaint,  plaintiff  ai^ieals.  Be* 
versed,  and  decree  ordered,  with  ranand  fbr 
an  aeconnting. 

See.  also,  63  Or.  872,  m  Fac.  484, 126  Pae. 
29. 

It  is  alle^  tbat  tbe  plalntlfir  and  the  de- 
fendant are  brother  and  slater  and  Che  only 
children  of  George  Tobias  Myen  and  Sally 

8.  Myers,  his  wllie ;  tbat  bf  their  mutual  ef- 
fort and  joint  labor  die  fntber  and  mother 
accumnlated  a  large  amount  of  property; 
that,  at  the  time  oC  the  making  of  tb»  alleged 
agreemmt  and  the  execution  of  OuAr  reflec- 
tive wills,  the  parwto  were  Uie  owners  In 
their  respective  rights  of  valnaUe  real  estate 
and  pnaonal  property  la  the  dty  of  Fmt- 
land;  tbat,  while  they  were  such  owners, 
George  T.  Myen^  the  father,  promised  and 
agreed  to  and  with  Bally  S.  Myers,  the  motbr 
er,  for  and'  In  conslderatlcn  of  her  making 
and  executing  hmr  will  In  and  by  wbicli  she 
would  convey  and  bequealb  to  George  T. 
Myers  all  of  her  property,  both  real  and  per- 
sonal, which  6be  ml^t  own  at  the  time  of 
her  death,  land  tberebi  farther  providing 
tbat  In  the  ev«it  tbat  she  shotild  die  first  all 
of  the  iifoperty  of  every  kind  whidi  die 
might  own  at  tbe  time  of  her  death  abonld  be 
divided  eqoaUy  betwera  thdr  son  and 
dauibtor,  the  plaintiff  and  tbe  defendant^ 
tbat  he,  George  fP.  Myera,  would  make  and 
ezecQte  his  will  In  and  hy  whidi  be  would 
devise  and  beqoeatb  to  bis  wUe.  Sally  8. 
Myers,  tbe  motbm  of  the  plaintiff  and  the  dch 
fen&mt,  all  <tf  the  innperty  wbldi  be  might 
own  or  In  whldi  be  ml^^t  have  an  Interest 
at  the  time  of  bis  death;  and  be  would  for> 
ther  provide  in  bis  will  tbat.  If  his  wlfto 
should  die  first,  then  and  in  that  event  all  of 
the  property  wbidi  be  might  own  or  in  wbldi 
be  might  have  an  interest  at  the  time  of  his 
deadi  should  be  equally  divided  between  tbe 
plaintiff  and  the  defendant ;  that  the  mother 
and  father  jcdned  In  eald  agreement  to  make 
and  execute  aald  wills  and  promised  and 
agreed  with  each  other  to  make  such  wills ; 
tliat  pursuant  thereto,  and  fn  compliance 
with  such  agreement,  George  T.  Myers  and 
Sally  S.  Myra'S.  husband  and  wife  and  the 
father  and  mother  of  the  plaiuUff  and  the 
defendant,  did  on  February  11, 1890.  duly  and 
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regularly  make  and  execute  Qielr  raipectlTe 

wills  as  follows: 

Mr.    Myers-  Will  Hn.  Urers'  Will 

I,  Oflors*  T.  H7*ra,  of  I,  Skill*  S.  Ujm,  of 

Portland,  Oreson.  being  Portland,  Orw>ii.  being 

ot  sound  and  ditposlng  of  Mund  nnd  disposing 

mtnd   and    memorr,    do  mind    and   memor;,  do 

make,    ordain,     pnbltali  make,    ordain,  pnbllab 

and  dedaro  Uils  mr  last  and  deolaro  this  my  last 

Will  and  Teataaunt  ai  TOll  and  Testament  as 

foUowi,  bereby  rovoUnf  lollova,  hereby  rsroklng 

all  former  wills  madt  br  all  Cormer  wllli  made  by 


I. 

I  gtye,  devise  and  b»- 
qttaatti  all  ot  my  proper- 
ty, and  estate,  real  and 
personal,  ot  every  name, 
nature  or  description, 
and  wheresoerer  sitnate 
or  being,  to  my  belored 
wife,  SaUla  S.  Hyan,  to 
liaT*,  posaees  and  hold 
tlie  same  la  bar  own 
rlfbt 

IX. 

I  Intantlonallr  omit 
(Irlng  anytUnf  to  my 
ohlldreA,  Geoi^a  Fran- 
caa  Sterens  and  Oeorge 
Tobias  Myers,  Jr.,  know- 
ing ibat  my  wife  will 
car*  and  provide  fot> 
th«n. 

III. 

In  case  ot  the  death 
ot  my  said  wife,  SalUe 
fi.  Myers,  before  my 
tea,  then,  and  tat  that 
•Tent,  I  give,  deriaa  and 
bequeath  alt  ot  my  prop- 
erty and  estate^  real  and 
peraonal,  of  every  name, 
nature  or  deaorlptlon, 
and  wtwreaoever  altnat* 
and  being  to  my  aald 
cfalldrcn,  Oeorgla  Waa- 
eea  BtovMia  and  Gaorga 
Toblia  Myers,  Jr. 
IV. 

I  do  hereby  nominate 
and  appoint  my  aald 
wife,  Ballle  3.  Myers, 
eoutrlx  of  this,  my  last 
Will  and  Testament,  and 
direct  that  no  bond  or 
aadartaklng  akail  l>ii  M< 
quired  of  her  aa  noh 
executrix. 

V. 

In  ease  of  the  death 
vt  mf  said  wife,  SalUe 

S.  Myers,  before  my 
death,  so  that  the  third 
proTlBlon  ot  this,  my 
eald  Will,  eball  ttaM  be 
operative,  I  do  thM.  and 
In  that  event,  nominate 
and  appoint  my  said 
children,  Georgia  Fran- 
ces Stevens,  executrix, 
and  Oeorge  Tobias  My- 
ers, Jr.,  executor  ot  this, 
tay  but  Will  and  Tes- 
tament, and  direct  that 
no  bond  or  undertaking 
shall  be  required  of  them, 
or  either  ot  them,  aa 
snob  executrix  and  ex- 
ecutor. 


I  give,  devise  and  be- 
queath all  ot  my  prop- 
erty and  estate,  real  and 
peraonal,  of  every  name, 
nature  or  description, 
and  wfaereeoever  eltnate 
or  Doing,  to  my  beloved 
husband,  Oeorge  T.  My- 
ers, to  have,  possess  and 
bold  the  same  In  his 
own  rlgbt 

II. 

I  Intentionally  omit 
giving  anything  to  my 
children,  Oeorgla  Fran- 
ces Stevens  and  Oeorge 
Toblaa  Myers,  Jr.,  know- 
ing that  my  husband  will 
ear*  and  provld*  for 
than. 

III. 

In  case  of  tb«  death 
of  my  said  husband, 
Oeorge  T.  Myers,  before 
my  death,  then,  and  In 
tbat  sven^  I  give,  devise 
and  bequeath  all  of  my 
propn^y  and  estate,  real 
and  persona],  ot  every 
nam^  nature  descrip- 
tion, and  wheresoever 
altuate  and  being,  to  my 
aaU  children,  Oeorgla 
FnuKas  Blevena  and 
Oeorga  ToWaa  Hyers,  Jr. 
IV. 

I  do  hereby  nominate 
and  appoint  my  said  hus- 
band. Osorga  T.  Myers, 
•xeoutor  of  this,  my  last 
Will  and  Testament,  and 
direct  that  no  bond  or 
nafisrtaldng  shall  b*  r*- 
qulnd  ot  Um  a«  snob 
ezeoutor. 

V. 

la  case  of  the  d*tth  of 
ray  said  husband,  Oeorss 

T.  Myeci,  before  mr 
death,  so  that  the  third 
provision  ot  this,  my  said 
Win.  shall  then  be  op- 
erative. I  do  then,  and 
In  that  event,  nominate 
and  appoint  my  said 
children,  Georgia  Fran- 
ce* Stevens,  executrix, 
and  Oeorge  Toblaa  My- 
ers, Jr.,  executor,  ot  this, 
my  last  Will  and  Tes. 
tament,  and  direct  that 
no  bonds  or  undertaking 
shall  be  required  of 
them,  or  either  of  them, 
as  such  anoutilx  and 
executor. 

On  January  18,  1902,  Sally  S.  Myers  died, 
end  at  the  time  of  her  deatb  she  was  the 
owner  In  tee  simple,  la  her  own  right,  of  all 


of  the  real  estate  whldi  she  owned  at  the  time 
their  respective  wills  were  executed,  and 
botii  of  said  wills  were  then  In  fuU  force  and 
effect  as  they  were  when  executed  on  Feb- 
ruary 11,  1896.  It  Is  further  alleged  that, 
upon  the  death  of  Sally  S.  Myers,  George  T. 
Myers,  as  her  surviving  husband,  caused  her 
will  to  be  duly  and  regularly  proved  and  ad- 
mitted to  probate  in  the  county  court  of 
Multnomah  county,  Or.;  that  pursuant  to 
Its  provisions  he  was  duly  appointed  and 
qualified  as  executor  of  such  will  and  dls- 
ctiarged  the  duties  thereof;  and  that  upon 
the  settlement  of  her  estate  he  took  and  ac- 
cepted, under  the  will,  all  of  the  real  estate 
and  personal  property  which  the  said  Sally 
S.  Myers  owned  at  the  time  of  her  death,  the 
said  real  estate  being  spedflcally  described. 

It  Is  averred  In  the  complaint  that  after 
be  had  obtained  and  acquired  such  real  prop- 
erty pursuant  to  such  will,  and  while  he  was 
the  owner  thereof,  the  said  Oeorge  T.  Myers 
on  May  31,  1902,  In  violation  of  said  promise 
and  agreement  made  with  his  wife  on  Feb- 
ruary 11,  1896,  annulled  and  destroyed  his 
will  executed  pursuant  to  the  terms  and 
conditions  of  said  agreement  and  executed 
another  and  a  different  will,  by  which  he  be- 
queathed to  Ills  daughter,  the  plaintiff 
Georgia  Frances  Stevens,  the  sum  of  $20,000, 
to  be  paid  to  her  when  she  should  arrive  at 
the  age  of  45  years,  and,  in  case  of  her  death 
before  his  own  death  or  before  she  should 
reach  the  age  mentioned,  then  the  ¥20,000 
should  go  to  his  son,  George  Tobias  Myers, 
Jr.,  to  wliom  he  also  devised  the  residue  of 
his  property,  both  real  and  personal,  and 
whom  he  named  as  sole  executor  of  such 
win.  On  December  3,  1902,  be  executed  a 
codicil  thereto,  in  which  it  was  provided  tliat 
if  his  son.  George  T.  Myers,  Jr.,  should  die 
before  himself,  then  $20,000  should  be  given 
to  the  Children's  Home  of  Portland.  |20,000 
to  the  Taylor  Street  Methodist  Eplscc^al 
Church  of  Portland,  *20,000  to  a  nephew, 
and  the  remainder  of  bis  property  to  certain 
of  bis  nephews  and  nieces.  Henry  L.  Plt- 
tock  was  named  therein  as  executor. 

On  July  12,  1907,  George  T.  Myers  died, 
and  upon  petition  therefor  his  last  will  and 
testament  above  described,  with  the  codicil 
attached  thereto,  was  duly  admitted  to  pro- 
bate in  Multnomah  county,  Or.,  and  pursu- 
ant to  Its  terms  the  defendant  was  duly  ap- 
pointed as  executor  of  that  will  and  quali* 
fled  as  suclL  It  is  alleged  that  all  of  the 
debts  and  expenses  of  the  estate  have  been 
paid  In  full,  and  that  at  the  time  of  bis  death 
George  T.  Myers  was  the  owner  of  certain 
real  property  described ;  that,  in  addition  to 
said  real  estate  he  was  also  the  owner  of 
valuable  salmon  fisheries  and  fishing  rights 
in  the  territory  of  Alaska,  from  which  large 
profits  have  been  made;  that  be  also  owned 
a  large  amount  of  personal  property,  the  na- 
ture and  amount  of  which  are  to  the  plaintiff 
unknown,  of  whldi  ttie  defendant  has  taken 
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the  and  excIaslTe  possession  uid  now 
claims  to  be  the  exclusive  owner  thereof; 
that  the  latter  refuses  to  carry  ont  or  comply 
with  the  agreement  alleged  to  have  been 
made  between  the  father  and  the  mother  at 
the  time  of  the  execution  of  their  respective 
wills  on  Febmary  11,  1890,  or  to  convey  to 
the  plaintiff  one-half,  or  any,  of  the  property, 
which  rightfully  belongs  to  her  and  to  which 
she  Is  entitled  under  the  terms  and  provi- 
sions of  such  respective  wills,  and  refuses  to 
accotmt  to  her  for  the  rents,  Issues,  and 
profits  or  any  part  thereof. 

The  plaintiff  and  the  defendant  were  the 
only  children  of  George  T.  Myers  and  iSal- 
lie  S.  Myers,  and  the  plaintiff  contends 
that,  bat  for  the  violation  of  the  alleged 
agreement  by  the  father,  all  of  the  prop- 
erty owned  by  blm  at  the  time  of  his 
death  would  have  been  devised  and  be- 
queathed to  the  plaintiff  and  the  defendant 
in  equal  parts.  Based  upon  snch  allegations, 
she  prays  for  the  court  to  declare  and  de- 
cree  a  specific  performance  of  the  alleged 
agreement  made  between  the  father  and  the 
mother  at  the  time  of  the  execution  of  their 
respective  wills;  that  the  plaintiff  be  de- 
clared to  be  the  owner  of  one-half  of  all  the 
property  which  her  father  owned  at  the  time 
of  his  death;  that  the  defendant  hold  the 
same  as  trustee  for  her;  and  that  he  be  re- 
quired to  account  to  the  plaintiff  for  one- 
balf  of  all  such  property,  inclndlng  the  rents, 
issues,  and  profits  thereof. 

The  deftodant  filed  an  answer  In  which  he 
admits  that  he  Is  the  brother  of  the  plaintiff 
and  that  they  are  the  only  children  of  George 
T.  Myers  and  Sally  S.  Myers,  both  of  whom 
are  now  deceased;  that  the  latter  had  ac- 
cumulated a  large  amount  of  property  dur- 
ing their  lifetime;  and  that  Sally  S.  Myers 
was  the  owner  of  her  real  property  described. 

The  record  does  not  show  what  was  done 
with  the  will  of  George  T.  Myers  executed 
on  February  11, 1896;  but  Mr.  Boise  testifl^ 
that,  soon  after  the  death  of  Mrs.  Myers. 
Mr.  Myers  made  another  will,  In  which  be 
left  a  nominal  som  only  to  his  danghter. 
However,  there  is  no  other  evidence  of  that 
will  in  the  record,  although  It  Is  admitted 
that  George  T.  Myers  did  execute  another 
and  different  will  on  May  31,  1902.  The  de- 
fendant denies  the  execution  of  any  wlU  by 
George  T.  Myers  on  February  11.  1896,  but 
admits  the  execution  of  the  will  of  Sally  S. 
Mydrs  on  that  date,  although  denying  that  it 
was  made  or  executed  pursuant  to  any  agree- 
ment  as  alleged,  or  otherwise  "than  in  the 
execution  of  an  intent,  purpose  and  design 
on  the  part  of  sold  Sally  S.  Myers  to  dispose 
of  whatever  property  she  might  have  at  the 
time  of  her  death,  in  accordance  with  the 
provisions  made  and  set  out  in  her  said 
will";  and  In  legal  effect  denies  every  ma- 
terial allegation  of  the  complaint.  As  a  fur- 
ther and  separate  answer,  the  defendant  al- 
leges the  ftrobattng  of  the  will  of  George  T. 


Myers  on  July  22,  1907,  and  the  initlatloa 
and  filing  of  a  contest  by  the  plaintiff  against 
the  probate  of  said  will  on  December  19, 
1907,  based  upon  the  auction  that  the  said 
George  T.  Myers  at  the  time  of  the  execution 
of  the  said  will  was  acting  under  an  Insane 
delusion  and  that  such  will  was  Invalid ;  that 
the  validity  of  such  will,  however,  was  sus- 
tained by  decree  of  this  court  (Stevens  v. 
Myers.  62  Or.  372, 121  Pac.  434, 126  Pac  29); 
and  that  by  the  Initiation  of  such  contest  the 
plaintiff  made  her  election  and  Is  now  estop- 
ped to  maintain  or  prove  the  allegations 
made  in  her  complaint.  A  reply  was  filed, 
and,  after  testimony  was  taken,  the  trial 
conrt  on  January  22,  1914,  made  Its  findings 
of  fact  and  conclnsicms  of  law  and  rendered 
a  decree  against  the  plaintiff,  dismissing  her 
complaint  and  assesdng  costs  against  her, 
from  which  decree  plaintiff  aiH>ealed. 

The  case  was  first  argued  and  sulHulXted 
In  banc  on  June  8, 1915,  reargued  on  Septem- 
ber 4,  1917,  and  again  reargued  on  Novem- 
ber 26,  1918;  Mr.  Justice  Harris  not  sitting 
at  any  of  the  hearings  for  the  reason  that 
he  considered  himself  disqualified.  On  June 
17, 1917,  the  defendant  filed  a  motion  here  to 
affirm  the  decree  of  the  lower  court,  on  the 
ground  that  the  members  of  this  court  were 
then  equally  divided  npon  the  Issues  between 
the  plaintiff  and  the  defendant  On  May  2, 
1918,  the  defendant  filed  another  motion  to 
affirm  the  decree  of  the  lower  court,  for  the 
reason  that  the  members  of  this  court  were 
then  evenly  divided  upon  the  merits  of  the 
case  and  that  about  eight  months  had  laps- 
ed since 'the  case  was  reargued  and  submit- 
ted. No  dedsion  was  ever  rendered  on  ei- 
ther of  said  motions,  and  tbey  were  again 
renewed  at  the  time  of  the  last  ailment 

It  is  alleged  that  the  promises,  agree- 
ments, and  contract  between  the  father  and 
the  mother  were  not  In  writing;  that  the 
plaintiff  does  not  know,  and  therefore  cannot 
specify,  the  exact  date  when  they  were 
made,  but  on  information  and  belief  charges 
that  they  were  made  on  or  a  short  time  prior 
to  February  U,  1896.  The  wills  of  that  date 
were  prepared  by  Whitney  L.  Boise,  an  at- 
torney of  this  court,  at  his  office  In  Portland, 
and  were  executed  at  the  same  tim^  and  on 
the  same  day.  In  the  presence  of  the  same 
witnesses.  After  execution,  both  wills  were 
returned  to  Mr.  Boise  and  deposited  In  the 
safe  in  his  office,  where  they  remained  until 
after  the  death  of  Sally  S.  Myers,  when  her 
will  was  taken  out  and  probated  by  her 
husband.  The  record  does  not  show  what 
was  ^one  with  the  will  of  George  T.  Al^-ers 
executed  on  February  11,  1896,  but  It  is  ad- 
mitted that  be  executed  another  and  differ- 
ent will  on  May  31,  1902,  about  four  months 
after  the  death  of  his  wife,  and  that  the 
codicil  to  his  last  will  was  executed  on  De- 
cember 3,  19<^  Exclusive  of  the  contents 
of  the  respective  wills  and  the  fact  that  both 
were  executed  at  the  same  time  and  on  the 
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same  day,  In  the  presence  of  the  same  wit- 
nesses, there  Is  no  other  evidence  of  any 
writing  tending  to  show  any  contract  or  mu- 
tnal  compact  between  George  T.  Myers  and 
Sally  S.  Myers  or  that  one  will  was  made  In 
consideration  of  the  other,  and  the  oral  ctI- 
dence  of  sach  a  contract  is  confined  to  the 
testimony  of  Mr.  Boise,  who  drew  the  wills, 
and  that  of  the  plaintiff  and  her  hnsband. 

The  question  Is  thus  presented  as  to 
n^ether  the  wills  of  George  T.  Myers  and 
Sally  S.  Myers  of  February  11,  1896,  were 
executed  pursuant  to  an  agreement  and.  If 
90,  what  ts  the  legal  force  and  effect  of  such 
agreement;  and  whether  the  plaintiff,  as  the 
snrrlTlng  daughter  of  the  deceased  father 
and  mother,  can  now  enforce  that  agreement 
against  her  brother,  the  surviving  son,  as  to 
property  which  he  received  under  the  terms 
and  provisions  of  the  will  of  George  T.  My- 
Mrs  executed  May  81,  1902. 

Arthur  C.  Emmons,  W.  Lair  Tbompsoiit 
and  Boscoe  C  Nelson,  all  of  Portland  (Em- 
mons &  W.ebster,  of  Portland,  on  the  brief), 
for  appellanL 

Joseph  ^moa  and  Martin  L.  Pipes,  both 
of  Portland  (Oolph,  Mallory,  Simon  &  Gear^ 
In  and  Martin  L.  Pipes,  all  ot  Portland,  on 
the  brief),  for  respondent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1-3]  In  his  motions  to  affirm  the  de- 
cree of  the  circuit  court,  the  defeadaot  relies 
iQ>on  the  decisions  of  the  Supreme  Court  of 
the  United  States,  and  eome  other  jurisdic- 
tions, and  the  cases  of  Guthrie  v.  Imbrie, 
12  Or.  182,  6  Pac.  6G4,  68  Am.  Rep.  331,  and 
Putmau  V.  Southern  Pacific  Co.,.  21  Or.  230, 
27  Pac.  1033,  and  under  such  authorities 
contends  that  the  disagreement  of  this  court 
would  necessarily  result  in  an  afflrraanoe  of 
the  decree  of  the  lower  court  All  of  the 
arguments  In  this  case  were  heard  In  banc, 
and  chapter  167  of  the  Laws  of  1813,  p.  295, 
{  4,  provides: 

"When  sitting  in  banc,  the  concuirence  of 
four  justices  riwU  ba  necessary  to  pronounce  a 
judgaient." 

Section  S  of  this  act  Is  as  follows: 

"The  Supreme  Ooort  abaU  have  power  to 
make  and  enforce  all  rules  necessary  to  the 
prompt  and  orderly  dispatch  of  tbe  business  of 
the  court,  and  the  remanding  of  causes  to  the 
court  bdow." 

It  Is  not  claimed  that  this  court  ever  ren- 
dered any  decision  In  OAs  case,  and  the 
rehearlngs  were  ordered  on  the  appllcatton 
of  one  of  the  litigants. 

Tbia  Is  a  suit  In  equity  and  ts  here 
tried  de  novo.  The  cases  of  Guthrie  v.  Im- 
brie and  Putman  Southern  Pacific  Co., 
supra,  were  bofli  actions  at  law,  and  both 
wer«  decided  under  an  older  statute,  different 
from  the  one  enacted  in  1913,  above  quoted, 
and  for  such  reason  those  cases  are  not  in 


point  The  motions  to  affirm  were  filed  on 
June  7,  1017,  and  May  2,  1918,  renewed  on 
October  21,  1918,  and  insisted  upon  at  the 
last  argument  of  this  cause.  The  petitions 
for  reargmnent  were  addressed  to  the  sound 
discretion  of  this  court  and  were  granted 
in  the  exercise  of  that  discretion.  The  fol- 
lowing entry  appears  in  the  offl<dal  records 
of  this  conrt  under  date  of  June  19,  1917: 

"Now  at  tbis  time,  the  court  being  fully  ad- 
vised,  it  is  ordered  that  the  motion  to  affirm 
the  decree  of  the  court  below  be  and  the  same 

is  denied." 

By  OTder  of  the  court  the  case  was  re- 
argued on  September  4,  1917,  and  again  re- 
argued on  November  SiB,  1018.  This  is  an 
important  case,  and  It  ts  very  apparent  that 
the  reargnments  were  ordered,  and  made  for 
the  purpose  of  procuring  the  concurrence  of 
four  Justices,  "necessary  to  pronounce  a 
judgment"  on  the  merits.  Tbe  motions  to 
affirm  the  decree  are  denied. 

At  the  time  of  their  marriage,  youth  and 
energy  were  about  the  only  assets  of  George 
T.  Myers  and  Sally  S.  Myers.  They  had 
their  trials  and  struggles,  but  through  econo- 
my and  dose  attratlon  to  bn^n^  affairs 
they  eventually  accumulated  a  substantial 
fortune,  and  at  the  time  of  her  death  on 
January  18,  1902,  Sally  S.  Myers  left  an 
estate  In  her  own  r^ht  of  the  appraised 
value  of  $26,350;  and  at  the  time  of  bis 
death  of  July  12,  1907,  George  T.  Myers  left 
an  estate  of  the  appraised  value  of  $232,- 
138.69,  Including  tbe  property  whldi  he  re- 
ceived by  the  will  of  his  deceased  wife.  It 
appears  that  Mrs.  Myers  had  received  $5,- 
000  from  an  estate;  that  this  money  was 
Invested  and  nsed  for  family  purposes;  that 
In  a  large  measure  It  was  the  be^ni^g 
of  their  later  financial  success;  and  that  at 
the  time  of  George  T.  Myers'  death  one  par- 
cel of  his  wife's  property  was  worth  at 
least  $100,000.  ^ere  has  since  been  a  very 
marked  increase  in  the  value  of  all  of  the 
property. 

George  T.  Myers  and  Sally  S.  Myers  had 
two  children,  a  daughter  and  a  son,  the 
plaintiff  and  the  defendant  In  this  suit. 
Their  domestic  relations  were  exceptionally 
happy  and  pleasant.  Mr.  Myers  had  great 
confidence  In  and  respect  for  the  ability  and 
Judgment  of  his  wife  and  freely  consulted 
her  about  all  of  his  business  affairs,  never 
making  an  Investment  without  her  approv- 
al. There  was  also  a  strong  attachment  be- 
tween the  son  and  daughter,  and  the  only 
trouble  they  ever  had  originated  In  the  exe- 
cution of  their  father's  subsequent  wills  and 
the  settl^ent  of  his  estate.  The  father 
and  mother  were  boon  companions,  and  aft- 
er they  had  acquired  their  fortune  th^  took 
numerous  trips,  always  together,  and  looked 
forward  to  them  with  pleasure.  In  short, 
up  to  the  time  when  this  trouble  arose  It 
was  an  unusually  happy  family,  strongly 
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bound  by  tbe  ties  of  Ion,  mvtual  reapect, 

and  confidence. 

In  Februaty,  1896,  jnst  prior  to  taking  one 
of  their  accustomed  trips,  George  T.  Myers 
called  at  tbe  otSce  of  Whitney  L.  Boise,  an 
attorney  of  this  coart,  and,  according  to  Mr. 
Boise's  testimony,  advised  the  latter  that — 

"Mrs.  Myers  and  himself  bad  dedded  to  make 
a  will;  each  one  wanted  to  make  a  will;  that 
he  was  going  to  will  to  Mtb.  Myers  all  of  his 
property  and,  in  case  of  ber  death  before  Mr, 
that  he  wanted  it  to  go  to  bis  diUdren  equally, 
bat  at  the  present  time  he  did  not  desire  to 
give  anything  to  Hie  ehlldrai ;  that  tSxa.  Myers 
had  helped  him  to  make  his  m<uc7(  sad  he 
thoi^t  thftt  h«  wanted  to  give  everything  he 
had  to  her;  and  that  she  felt  the  same  way." 

Mr.  Boise  further  testifies  tbat  both  Mr. 
and  Mrs.  Myers  came  into  his  of&<x  the  next 
morning ;  that  "they  both  stated  to  me  what 
they  wanted";  and  that  "I  asked  Mrs.  Myers 
If  she  wanted  the  same  kind  of  a  will  made, 
and  she  said  she  did."  They  then  commenc- 
ed to  talk  about  trips  tbey  had  made  and  of 
the  one  which  they  were  contemplating,  and, 
when  Mr.  Boise  was  ready  to  draw  the  wills, 
his  st^ograpber  had  gone.  He  explained 
to  them  how  tbe  wills  should  be  executed, 
and  that  Mr.  Myers  could  ccnne  in  later,  take 
them  home,  and  have  them  executed.  He 
farther  testtfles: 

"I  drew  the  wills  that  afternoon,  and  Mr. 
Myers  came  in  and  got  them  and  took  them 
home  and  had  them  executed,  and  brought  them 
back  to  my  office,  and  I  looked  them  over  and 
saw  they  vrere  properly  executed  and  put  them 
fai  cnvdopes  and  sealed  them  np  and  put  them 
In  the  safe  in  my  office.  Thtj  remained  there 
a  great  many  years,  I  think  until  Birs.  Myexs' 
death.'* 

In  response  to  a  question  as  to  any  uor 
derstandlug  or  agremokt,  Mr.  Boise  an* 
swered: 

"I  think  I  have  snlfttantially  stated  it.  He 
said  they  had  talked  it  over  and  they  had  come 
to  the  agreement  to  make  these  wills.  He  want- 
ed to  give  all  of  his  jiroperty  to  his  wife,  and. 
in  esse  she  died  before  he  did,  he  wanted  it 
to  go  ^  his  children  equally,  and  she  wanted 
to  dp  the  same.   Ibtt  is  all  1  can  recollect. 

"Q.  lliey  did  not  ask  yon,  as  I  understand 
anything  about  the  making  of  these  wiUs, 
but  told  yon  what  they  wanted  done;  that  is, 
they  merely  told  you  what  they  wanted  in  tbe 
wills?  A.  I  have  stated  the  case  as  it  was, 
yes.  And  I  drew  It  As  diey  told  me  to,  or 
tried  to." 

We  quote  frmn  tals  croaB-ezamliiattra: 

"Q.  Tou  are  sore,  now,  you  did  draw  the 
wills  according  to  the  directions  of  both  of 
tkem?  A.  I  ^rew  the  wiUs  as  I  understood  to 
Ite  their  directloDs. 

And  tbe  wills  as  they  now  are  written 
express  the  agreement  that  was  made  at  the  time 
between  Mr.  and  Mrs.  Myers?  A.  That  is 
what  I  tried  to  do.   If  I  failet],  it  is  my  fault. 

"Q.  Ton  do  not  wish  to  be  understood  to 
say  tbat  the  wllla  are  not  according  to  the  agree* 
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ment  made  between  them,  that  yon  have  testi- 
fied about?  A.  Owtainly  not." 

In  tbe  former  oaee,  that  of  contesting  tbe 

will,  Mr.  Boise  had  testified  as  follows : 

"She  left  all  ber  property  to  him  and  be  Ipft 
all  Us  to  her.  That  is  in  case  either  one  should 
die,  tbat  was  the  condlttm,  and  he  was  ap- 
pointed executor  of  ber  will,  and  I  Chink  alu 
was  appointed  executrix  of  bis  will,  and  they 
were  Identical.  I  don't  remember  now  as  to 
whether,  in  case  both  of  them  died,  the  prop;- 
erty  was  to  be  divided  equally  between  tbe  chU- 
dren;  but  her  will  will  show.  Whatever  her 
will  Is,  his  will  was  a  counterpart  of  it." 

There  la  no  question  about  the  execu^ 
don  of  the  vlU  of  Mcs.  Myers  on  February 
11,  1800^  SDd*  while  tbe  defendant  denies 
the  exeentloa  of  tbe  will  of  Geoise  T.  M^ 
ers  of  that  date  and  sutdi  will  wm  not  of« 
fMM  In  erldeaioe  and  la  not  aooonnted  for, 
we  aink  It  cieariy  appears  from  tbe  record 
that  both  ttM  hnaband  and  wife  did  execute 
their  respective  vUle  at  tbe  same  time  and 
In  the  same  manner,  ae  Indicated  by  the  tee- 
dmony  ot  Mr.  B<^  and  tbe  BiUHKrU>lns  wlt- 
aessea,  and.  that  sneh  wills  were  In  form  and 
subotanoe  ai  outlined  in  tbe  statemoit  o( 

this  CBSfc 

[4, 1]  Fran  an  aoaljelfl  9t  tboM  wllla  It 
clearly  anpeaia  that  Sally  S.  Myers  devlaed 
and  beqneatbed  aU  ot  b»  prwerty,  both 
real  and  personal,  to  her  husband,  George 
T.  ajvn;  tbat  be  devised  and  beqneatfaed 
all  of  bis  property  to  bU  wife,  Sally  S. 
Myers;  and  that  eacb  appctoted  the  otb«' 
as  executor  or  executrix  of  the  respective 
wills.  Tbe  fleeood  clause  of  tbe  wills  pro* 
▼Ides: 

"I  intentionally  omit  giving  anything  to  my 
children,  Georgia  Frances  Stevens  and  Geocge 
Tobias  Myers,  Jr.,  knowing  that  ny  husband 

(or  my  wife)  will  cate  and  provide  for  them." 

The  third  clause  specifically  pro^-ldes  tbat 
in  case  of  tbe  death  of  George  T.  Myers  be- 
fore Sally  S.  Myers,  or  of  Sally  S.  Myers 
before  George  T.  Myers,  "then,  and  In  that 
event,  I  give,  devise  and  bequeath  all  of  my 
property  and  estate,  real  and  personal,  of 
every  name,  nature  and  description,  and 
wheresoever  situate  and  being,  to  my  said 
ichUdren,  Qeorgla  Frances  Stevens  and 
George  Tobias  Myers,  Jr."  And  In  such  an 
event  the  fifth  clause  provides  for  the  ap- 
pointment of  the  plaintiff  and  the  defendant 
as  executrix  and  executor  of  the  wills. 
Clause  1  must  be  construed  as  an  absolute 
devise  and  bequest  of  all  of  the  property 
from  tbe  testator  to  the  survivor,  and  clause 
3  must  be  understood  as  showing  the  pur- 
pose and  Intent,  at  that  time,  of  both  George 
T.  Myers  and  Sally  S.  Myers  tbat,  when  bott 
of  them  should  die,  the  son  and  daughter 
should  have  all  of  the  property  of  their  fa- 
ther and  mother. 

It  is  contended  by  the  plalntUC  that  tbe 
wllla  are  mutoal  or  reciprocal,  and  tbat,  np- 
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OQ  <be  death  of  Sally  S.  Myers  and  the  pro- 
bate of  her  will  and  the  taking  of  her  prop- 
erty by  her  surrlvliig  hosband  nnder  clause 
1  thereof,  by  virtue  of  the  agreement  the  will 
of  George  T.  Myers  then  and  thereby  beciune 
Irrevocable,  and  that  the  rights  of  the  plaln- 
.tUC  and  the  defendant  then  became  vested 
under  clause  3  of  his  will.  The  plaintiff 
farther  contends  that  the  mere  execution  of 
the  respective  wills  at  the  same  time  and 
in  the  same  manner,  coupled  with  the  fact 
that  Sally  S.  Myers  died  first  and  her  hus- 
band probated  ner  will  and  rec^ved  her  prop- 
erty thereunder,  is  sufficient  evidence  of  a 
contract,  compact,  or  agreement  to  make  the 
wiU  of  George  T.  Myers  of  February  11. 
1896,  Irrevocable;  that,  if  such  acts  and  facts 
are  not  legally  eltectlve  for  that  purpose,  the 
oral  testimoDy  in  the  record,  considered  with 
ttw  execution  of  such  wills.  Is  sufficient  evi- 
d:ence  to  establi^  the  existence  of  the  alleged 
compact  or  agre^ent;  and  that  It  can  be 
enforced  by  this  plaintiff,  as  the  daughter 
and  one  of  the  beneficiaries  under  the  third 
clause  of  the  wilts. 

This  is  not  a  case  where  both  parties  be- 
fore marriage  had  their  own  property  and 
made  an  antenuptial  contract.  Neither  is  It 
a  case  where,  by  inherltanoe  or  otherwise, 
both  of  them  acqidred  property  after  mar- 
riage and  tben  made  mutual  wills.  Nor  is 
it  an  instance  where  one  of  the  parties  by  liis 
individual  efforts  only  had  acquired  proper- 
ty and  the  other  bad  obtained  none.  But 
it  is  a  case  where,  at  the  time  of  their 
marriage,  neither  the  husband  nor  the  wife 
had  any  prc^rty,  and  as  the  result  of  their 
mutual  and  Joint  endeavor  after  their  mar- 
AtLga  they  accumulated  a  substantial  for- 
tune under  a  law  which  gives  the  wife  equal 
property  itehts  with  her  husband;  and  where 
a  husband  and  wife,  at  the  same  time,  In 
the  same  manner.  In  the  presence  of  the  same 
witnesses,  with  the  same  terys  and  provi- 
sions, and  for  the  same  reasons,  executed 
their  respective  wills.  It  must  be  omceded 
that  the  wills  In  question  clearly  expressed 
the  natural  feeling  and  Instincts  which  then 
existed  between  a  loving  husband  and  a  devot- 
ed wife  and  those  strong  parental  ties  which 
bind  father  and  mother  to  son  and  daugh- 
ter; that  such  wills  were  the  very  natural 
expression  of  the  true  relation  which  then 
existed  between  the  members  of  the  family; 
that  the  father  then. fully  Intended  that  the 
aon  and  daughter  should  eventually  receive, 
share  and  share  alike,  all  of  the  property 
of  both  Uie  fatlier  and  the  mother;  that  sutdi 
relatlcHis  continued  to  exist  until  some  time 
after  the  death  of  the  mother  <m  January 
13,  1902.  And  it  must  be  fair  to  assume 
that  the  mother  died  fully  trusting  and  be- 
lieving that  such  relations  would  continue 
to  exist;  that  the  terms  and  providons  of 
tbe  wills  of  herself  wid  her  husband  which 
were  executed  on  February  11,  1896,  would 
be  fully  carried  out,  and  tlmt  upon  the  death 
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of  her  husband  the  son  and  daughter  would 
then  receive  In  equal  parts  all  of  the  prop- 
erty which  had  been  accumulated  by  the  mu- 
tual efforts  of  herself  and  her  husband.  The 
surviving  husband  probated  her  will,  to<^ 
and  accepted  the  use  and  benefit  of  her 
property,  and  claimed  It  as  his  own,  with 
full  knowledge  of  the  terms  and  provisions 
of  her  will  and  the  terms  and  provisions  at 
his  own  will  concurrently  executed  on  Feb- 
ruary 11,  1896. 

Standing  alone,  aro  such  drcumstances 
sufficient  evidence  of  a  valid  contract  be* 
tween  husband  and  wife,  and  can  such  con- 
tract now  be  enforced  by  the  daughter  as 
against  the  defendant,  who  claims  title  to 
all  of  the  property  under  the  terms  and  pro- 
visions of  the  father's  will  executed  on  May 
31,  1902,  after  the  death  of  the  latter's  wife 
and  the  receipt  by  him  of  her  property  un- 
der her  will  of  February  11,  1896?  This 
presents  a  novel  and  interesting  legal  ques- 
tion, upon  which  there  Is  an  apparent  con- 
fiict  of  the  authorities.  The  leading  original 
case  on  tlUs  subject  is  Dnfour  v.  Perelra,  1 
DlckeniEf  R^rts,  p.  419,  decided  by  I«rd 
Camd»i,  Gliancellor,  on  July  18, 1768i,  where- 
in: 

"Camilla  Bancer,  the  wife  of  Banoar, 

being  entitled  to  a  legacy  under  the  will  of  her 
aunt:  she  and  her  husband  agree  to  make  a 
mntnal  will,  whidi  they  do,  and  both  execute  it. 
The  husband  died ;  the  wife  proved  his  will, 
and  afterwards  made  another  will.  And  the 
question  was,  whether  it  was  in  the  power  of 
the  wife  to  revoke  the  mutual  will." 

The  will  was  Jointly  executed  by  them. 
The  Chancellor  said : 

"Consider  how  far  the  mutnal  will  is  binding, 
and  whether  the  accepting  of  the  legacies  un- 
der it  by  the  survivor,  is  not  a  confirmatioD 
of  it. 

"I  am  of  opinion  it  is. 

"It  might  have  been  revoked  by  both  Jointly; 
it  might  have  been  revoked  separately,  provided 
the  party  Intending  it  had  given  notice  to  the 
other  of  such  revocation. 

"Rut  I  cannot  be  of  opinion  that  either  of 
them  could,  during  their  joint  lives,  do  it  secret- 
ly; or  that  after  the  death  of  either,  it  could 
be  done  by  the  survivor  by  another  wilL 

"It  is  a  contract  between  the  parties,  which 
cannot  be  rescinded  but  by  the  consent  of  both. 
The  first  that  dies,  carries  his  part  of  the  con- 
tract into  ezecotion.  Will  the  coas£  afterwards 
permit  the  other  to  break  the  contract?  Cer- 
tainly not. 

"The  defendant  Camilla  Bancer  hath  taken 
the  benefit  of  the  bequest  in  her  favor  by  the 
mutual  will ;  and  bath  proved  it  as  such ;  she 
hath  thereby  certainly  confirmed  it;  and  there- 
fore I  am  of  opinion,  the  last  will  of  the  wife, 
so  far  as  It  breaks  in  upon  the  mutual  will,  is 
void." 

For  su<^  reasons  It  was  held  that  by  her 
acts  the  defendant  "bound  her  assets  to 
make  good  all  her  bequests  in  the  said  mu- 
tual ?111,"  and  it  was  ordered  that  an  ac> 
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oonntlng  be  had.  TlUs  com  Is  oitlclied  and 
KHitfiwbat  weakeaed  bj  tb*  later  dedalon  at 
Lord  LoD^lxHrough  la  the  caw  of  Lord 
Walpole  I4>rd  Orford,  8  Yes.  1€&,  but  Is 
again  approved  In  Stone  t.  Hosltlns,  03  V. 
S.  Law  Tlmea  Beports.  441,  decided  In  No- 
vember, 1005. 

Underbill  on  the  Law  of  Wlllsj  vol.  1,  p. 
19,  i  13,  la7s  down  this  rule : 

"Matoal  willa,  whether  joint  or  several,  are 
revocable  bV  eiUier  testator  during  the  lifetime 
of  the  othen  bo  far  as  his  dlspoaition  of  prop- 
erty is  concerned,  without  notice  to  or  consent 
of  the  others,  unless  the  making  of  the  will  la 
the  result  of  a  contract  by  wliich  each  has  agreed 
to  devise  his  property  to  the  others. 

"If  two  testators  who  have  united  in  the  ex- 
ecution of  a  mutual  will  have  devised  their 
property  to  each  other  so  that  the  devises  form 
a  mutual  consideration,  neither,  after  the  death 
of  tb«  other  and  the  probate  of  the  wilt  as  to 
his  property,  is  at  libera,  after  acc^ting  the 
beneist  conferred,  to  repudiate  the  contract  to 
the  injury  of  tbe  heirs  or  next  of  kin  of  the  tes- 
tator who  predeceased  him.  The  mutual  will 
was  made  apon  condition  that  the  whole  shall 
be  but  one .  transaction.  If  the  will  is  not  re- 
voked during  the  joint  lives  of  the  testators,  he 
who  dies  first  has  a  right  to  rely  upon  the  prom- 
ise of  the  survivor.  He  has  fulfilled  his  part 
of  the  agreement,  and  it  is  not  Just  to  bis  rep- 
resentatives to  permit  a  revocation  when  he  has 
been  presented  from  reT^dnt  his  will  by  a  reli- 
ance upon  the  other's  promise.  It  is  too  late 
for  the  survivor,  after  receiving  the  benefit,  to 
change  his  mind  because  the  first  will  is  thpu 
irrevocable.  It  \ronld  have  been  dlfferMitly 
fraiMd,  or  perhaps  not  made  at  all,  if  It  bad 
not  been  for  hfa  Indueemenf-HtitinK,  amonff 
other  authoiltfM,  the  eaae  of  Dnfour  t.  Perdra, 
supra. 

Scbouler  on  Wills  (5th  Ed.)  toL  1,  p.  677, 
I  4&8a,  says: 

"It  wonld  appear  that  at  all  events,  either 
party  to  a  joint  or  mutual  will,  and  a  survivor 
cspedally,  has  the  right  during  life  to  revoite 
tiiat  will  as  concerns  his  own  disposition,  bo 
that  it  cannot  be  set  up  In  probate  as  his  last 
testament;  but  that  in  equity,  at  all  events,  a 
subsequent  revocation  which  was  not  mutual 
cannot  destroy  the  trust  or  compact  created 
thereby." 

A  ftill  dlBCU^jrion  of  this  question  Is  found 
In  the  late  work  of  Alexander  on  Wills, 
:where.  in  volume  1.  U  86,  87,  88,  and  91,  pp. 
9&-105,  the  author  says : 

-  "The  general  rule  seems  to  be,  although  not 
Dodisputed,  that  if  two  persons  execute  wills  at 
the  same  time,  either  in  one  or  two  iustrumentB, 
making  reciprocal  dispositions  in  favor  of  each 
other,  tiie  mere  execution  of  such  wills  .does 
sot  impose  such  a  legal  obligation  as  will  pre- 
vent revocatitm,  without  notice,  by  either  during 
tbdr  joint  lives.  The  case  is  different,  however, 
where  the  mutnal  or  reciprocal  wills  are  the 
result  of  a  contract  based  up4^  a  valid  consid- 
^atioa.  where  there  has  been  a  joining  of  proi>- 
erty  Interesta  for  the  purpose  of  making  a  tes- 
tamentary disposition  of  the  same,  or  where, 
Mtsv  the  death  of  one^  the  survivor  has  acospX- 


ed  hen^ts  under  the  wIU  of  the  other  which 
was  oceeuted  pursuant  to  an  agreement  la 
such  cases,  where  all  the  facts  are  fully  estab- 
lished, eqni^  wlU  iaterpoae  to  ^event  fraud, 
^is,  however,  can  be  accomplished  only  through 
a  court  of  equity,  the  probate  eourt  having  no 
jurisdiction.   •   ♦  • 

"There  are  cases,  however,  where  it  would 
be  a  fraud  for  the  survivor  of  two  who  had, 
pursuant  to  an  agreement,  made  wills  in  fsvor 
of  eaeb  other  and  certain  third  nerm'ns,  to  alter 
or  revoke  on  his  part  the  testammtary  dispotd- 
tioDS  so  mutually  made,  after  the  will  of  the 
other  had  become  irrevocable  through  death. 
In  such  a  case  equity  will  step  in  to  prevent 
fraud  and  will  compel  performance,  viewing 
the  matter  as  a  contract  rather  than  as  a 
will.  •  ♦  • 

"Where  two  parties  have  made  mutual  wlUs  in 
favor  of  each  other,  whether  pursuant  to  a 
valid  agreement  or  not,  if  the  survivor  receives 
benefits  under  the  will  nf  the  other  who  has  died 
without  having  revoked  the  same  and  under 
the  belief  that  the  will  ot  the  survivor  would 
not  be  altered,  the  revocation  by  the  survivor 
of  bis  will  would  be  such  a  fraud  as  equity 
would  prevent.  Such  wills  are  in  effect  the 
separate  will  of  each  maker,  and  the  right  of 
revocation  is  undisputed  except  in  those  cases 
where  it  would  be  a  fraud  against  the  estate 
of  the  decedent  to  allow  the  survivor  to  receive 
a  benefit  or  advantage  under  the  will  of  the  one 
first  dying  and  thereafter  to  make  a  different 
disposition  of  his  property.  Where  mutnal  or 
reciprocal  wills  have  been  made  pursuant  to  an 
agreement  which  baa  been  executed  by  one  of 
the  testators  dying  without  having  made  any 
different  testamentary  dispoaitloD  of  this  prop- 
erty, and  the  other  has  accepted  th*^  benefits  atv 
c'ruing  to  him  under  the  will  of  the  deceased, 
the  agreement  becomes  obligatory  upon  the  sur- 
vivor and  may  be  enforced  in  equity  against  hia 
estate. 

"The  distinguishing  feature  of  a  will  is  that 
the  testator  may  revoke  it  at  any  time,  yet  this 
right  may  be  renounced.  He  may  contract  to 
make  a  will  containing  certain  dispositions 
whidi  Bball  not  be  altered  or  canceled,  and  such 
agreement,  If  based  upon  a  sufficient  considera- 
tion, is  valid  and  will  be  enforced  in  equi- 
ty. •  • 

The  case  of  Anderson  v.  Ander^n  (Iowa) 
164  N.  W.  1042,  holds: 

"While  extrinsic  evidence  la  Inadmissible  to 
vary  or  change  the  terms  of  a  will  or  make  an- 
other or  different  will  for  the  testator,  there  is 
no  rule  excluding  proof  of  facts  tending  to  show 
that  a  husband  and  wife  who  executed  wills 
hi  favor  of  each  other  within  a  few  weeks  of 
each  other  acted  with  the  knowledge  of  the 
other,  that  the  wills  were  drawn  by  the  same 
person  at  the  same  time  and  in  identical  texniB 
and  at  the  jt^t  request  or  direction  of  both 
husband  and  wife,  and  that  they  were  in  fact 
executed  in  pursuance  of  a  common  understaBd- 
ing  and  purpose. 

"Evidence  held  to  show  that  wills  executed 
by  a  husband  and  bis  wife  in  favor  of  ea«h  other, 
though  executed  on  different  dates,  were  execut-r 
ed  in  pursuance  of  a  c(»nmon  understanding  and 
purpose,  even  excluding  the  testipiooy  of  th« 
scrivenu  as  to  the  statemeats  iKt  tke  partisa 
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to  blm  eonceroiUK  tiie  contents  of  the  wllb  and 
tli«ir  intoitioD  therein  expressed." 

From  an  examlnBtlon  of  that  case  It  wlU 
be  found  that  there  ts  a  marked  similarity 
between  the  testimony  of  J.  E.  Anderson, 
who  prepared  the  wills  In  qnestlon  there, 
and  tliat  of  Mr.  Boise  In  the  Instant  case. 
In  its  opinion  the  court  goes  on  to  say: 

"Bat  we  think  there  is  no  rule  of  evidence 
which  excludes  proof  of  facts  tending  to  show 
that  the  hnsband  and  wife  did  act  each  with  the 
knowledge  of  the  other ;  that  the  two  wilia  were 
drawn  by  the  same  person  at  the  same  time,  and 
in  identical  terms,  and  at  the  joint  request 
ifT  direction  of  both  hnaband  and  wife;  and 
that,  although  the  dates  of  their  execution  dif- 
fer by  a  few  days,  they  were  in  fact  executed 
in  pursuance  of  a  common  understanding  and 
purpose." 

In  the  case  of  Fraaler  t.  Patterson,  243 
IlL  80,  00  N.  E.  216,  27  li.  B.  A.  (N.  S.)  60S, 
17  Ann.  Cas.  1003,  the  syllabas  in  the  last- 
named  report  says: 

"A  will  executed  jointly  by  husband  and  wife, 
in  which  each  devises  his  or  her  property  to 
the  other  for  life  with  remainder  over,  cannot 
be  revoked  by  one  after  the  death  of  the  other. 

"Extraneous  proof  of  mutual  understanding 
la  not  necessary  to  make  irrevocable,  after  tiie 
death  of  one  party,  a  Joint  will  by  husband  and 
wife,  by  which  each  j^ves  his  or  her  property 
to  the  other  for  life  with  temaindw  over  to  their 
child." 

And  at  the  close  of  the  opinion  the  court 
says: 

"If  evidence  of  a  mutual  compact  is  necessary 
in  such  case,  that  evidence  is  afforded  by  what 
the  parties  did.  We  cannot  see  how  the  situa- 
tiw  would  be  any  dLSerent  if  witnesses  had 
testified  that  they  heard  this  hnaband  and  wife 
discuss  what  diaposition  they  would  make  of 
their  respective  estates,  and  that  they  agreed 
with  each  other  that  they  would  make  a  joint 
will  such  as  they  did  make.  The  fact  that 
they  made  such  will  is  satisfactory  proof  to 
our  minds  that  It  was  done  in  accordance  with 
their  mutual  compact  to  dispose  of  their  prop- 
erty in  thla  manner." 

We  find  this  statement  In  the  notes  ap- 
pended 1»  the  above  report  of  the  case : 

"There  Is  much  confusion  and  apparent  con- 
flict among  the  cases  upon  the  question  of  the 
revocability  of  a  mutual  or  conjoint  will  by  one 
of  the  makers  after  the  death,  or  without  the 
consent,  of  the  other.  The  general  principle, 
however,  aeems  to  be  that  such  an  instrument, 
as  a  testamentary  instrument,  may  be  revoked 
by  either  maker,  so  far  as  his  property  is  con- 
cerned, without  the  consent  of  the  other,  and 
therefore  an  express  or  implied  covenant  against 
revocation  will  not  prevent  the  probate  of  a 
lecer  will  execoted  by  one  of  the  parties;  but 
a  court  of  equity  may  in  a  proper  case  gives 
effect  to  the  instrument  as  a  contract,  in  the 
same  way  that  equity  may  give  practical  effect 
to  an  agreement  to  make  or  not  revoke,  an  in- 
dlvfdnal  will.  This  distinction  serves  in  a 
la^e  measure  to  reconcile  apparently  conflict- 
inff  caaes.** 


The  cue  of  Brown  r.  Webster,  00  Neb. 
S91,  134  N.  W.  185,  37  I/.  B.  A.  (N.  8.)  1106, 
In  the  syllabtis  lays  down  this  rule: 

"Where  a  husband  and  wife,  possessed  of 
separate  estatea,  orally  agree  that  upon  the  pre* 
decease  of  either  the  survivor  idiali  thereupon 
bectMne  the  owner  of  all  of  the  estate,  both  real 
and  peraonal,  of  audi  decedwt,  and  at  the  same 
time,  and  in  pursuance  of  and  for  the  expressed 
purpose  of  providing  a  proper  method  of  carry 
ing  such  agreement  into  eftect,  simultaneously 
execute  reciprocal  wills,  in  each  of  which  the 
other  spouse  is  made  sole  devisee  and  I^atee, 
held,  that  the  oral  agreement  and  the  execution 
of  the  wills  constitute  a  single  transaction,  that 
each  is  an  integral  part  of  one  contract,  and 
that  audi  contract  cannot  be  said  to  rest  »- 
tirely  in  parol. 

"And,  in  audi  a  caae,  the  contract  of  eadi  is 
a  sufficient  consideratitai  for  the  contract  of 
the  other. 

"And  the  continued  reliance  by  plaintiff  upon 
the  contract,  by  permitting  her  will  executed 
Bs  a  part  thereof  to  remain  in  the  family  safe, 
unchanged  and  unrevoked,  during  the  «itire  life- 
time of  the  deceased,  constituted  full  perform- 
ance by  her  of  the  terms  <^  the  contract 

"And  the  wills,  executed  as  a  part  of  audi 
contract,  in  equity,  are  not  ambulatory,  and 
may  not  be  revoked  by  either  party  to  such  con- 
tract so  l<mg  as  the  other  party  continues  to 
perform  tlie  contract  on  his  or  her  part." 

Larrabee  t.  Porter  fTex.  CIt.  App.)  IM 
8.  W.  SOS,  Is  an  exhaustive  and  well-consider- 
ed case,  and  the  rule  Is  there  stated  thus: 

"A  joint  and  mutual  wiU, '  executed  by  hus- 
band and  wife  pnrsnant  to  a  contract  between 
them,  which  gives  to  the  survivor  a  life  estate 
in  the  entire  property  with  remalndw  to  their 
daughters,  la  executed  on  a  valid  condderation 
consisting  of  the  reciprocal  devise  of  the  one 
to  the  other,  and  where,  on  the  death  of  the 
wife,  acquiescing  in  the  will,  the  husband  pro- 
bates It  and  goes  into  possession,  ha  cannot  re- 
voke the  will. 

"Where  a  joint  and  mutual  will  executed  by 
husband  and  wife,  which  gave  to  the  siuvivor 
their  property  for  life  with  remainder  to  their 
daughters,  was  executed  In  CMisummation  of  a 
parol  agreemoit  between  than  to  make  an  equi- 
table disposition  of  their  property  to  their  dill- 
dren,  and  the  husband,  on  the  death  of  the  wife, 
probated  the  will  and  took  poaseaaion  of  the 
property  devised  thereby,  he  waa  esbqwed  fiom 
thereafter  disregarding  the  will.** 

In  Robinson  t.  Handell,  SO  Fed.  CM.  p* 
1027,  the  rule  Is  tbw  laid  down : 

"Where  two  persons  agree  each  with  the  other 
to  make  mutual  wills,  and  both  execute  the 
agreement.  It  is  held  that  neither  can  proporly 
revoke  his  will  without  giving  notice  to  the 
other  of  such  revocation.  The  death  of  one  of 
the  parties  in  sudi  a  case  carries  his  part  of 
the  contract  into  execution,  and  the  better  opin- 
ion, perhaps,  is  that  the  other  party,  after  that 
event,  if  the  agreement  was  definite  and  satis- 
factory, cannot  tesdnd  the  contract.  DufouP 
V.  Pereira,  1  Dickens,  419;  2  Harg.  Jurid.  Arg. 
272.  •  •  •  The  doctrme  is  that  the  parties 
are  under  a  restriction,  each  to  the  other,  not 
to  revoke  Uieir  respective  wills  so  as  to  secure 
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any  andue  advantage.  Boood  by  the  affreement 
to  maintain  good  faith,  each  to  the  other,  the 
condutiion  ia  that  neither  can  xeT<^  without 
tiriag  due  and  seasonaUe  notice.** 

2  Story's  £q.  Jur.  t  785,  says: 

"A  contract  to  make  matnal  wills,  if  one  of 
the  partiea  has  died  having  made  a  will  accord- 
ing to  the  agreement  will  be  decreed  In  equity 
to  be  specifically  ezeeotad  by  the  enrrlving  par- 
ty if  he  haa  enjoyed  the  benefit  of  the  will  of 
Oie  other  party." 

Id  Prince  T.  Prince,  M  Wash.  662,  117  Pac. 
255.  It  la  held : 

"Untnal  wills  by  two  testators,  looking  to 
a  just  distribntion  of  die  property  of  both,  par- 
take of  the  nature  of  contracts,  and  may  be 
qpcdfically  enforced." 

This  case  quotea  with  a^proTal  Oib  opinton 
In  Deeeomeor  v.  Bo&del.  76  N.  1.  Bq.  SOI,  74 
AtL  708,  where  the  mle  !■  thus  laid  down: 

"A  contract  of  two  persons  on  a  sufficient  con- 
dderation  for  the  benefit  of  a  third  person  is 
enforceable  against  tin  contractor." 

And: 

**Ab  agreement  between  two  parsona  i»  a 
l^al  consideration  to  dispose  of  their  property 
at  death  in  a  specified  manner,  or  to  specified 
persons,  is  enforceable.  •  •  • 

"It  may  be  that  during  the  lifetime  of  both 
Alexander  and  GIb:abeth  Bisson  either  could 
have  rescinded  this  agreement— call  it  a  will,  or 
call  it  a  contract,  or  an  instrument  of  proof 
tending  to  prore  a  oiuitKaet.  Bat  I  am  clearly 
(rf  opi^ra  that  wfaaterar  name  dioald  be  prop- 
ttly  uaed  to  chancterlaa  tltis  paper,  it  proves, 
or  tends  to  prove,  an  agreement  between  the 
parties  signing  it  to  dispose  of  thdr  property  in 
a  certain  way  which  a  court  will  enforce  if 
made  upon  legal  consideration,  and  if  It  be  true 
and  proven  that  at  the  time  the  pai>er  was  ex- 
ecuted, and  at  the  time  of  tbe  death  of  Alexan- 
t^er  he  waa  possessed  of  personal  propnty  or 
real  estate  whidi  was  taken  over  and  need  by 
EUaabath,  hi*  wife,  by  slrtoe  of  tiie  pnbato 
of  this  paper  as  bis  will,  the  agreoaent  thua 
evidenced  has  snffldent  legal  ccnslderation  to 
support  It,  and  the  rights  under  it  will  be  en- 
forced. 

"If,  for  instance,  Alexander  was  a  man  of 
means,  and  Elizabeth  had  the  four  lots  whidi 
were  in  her  name  at  the  time  of  tbe  making  of 
the  paper  on  the  20th  of  June,  ISGfi,  and  they 
made  thia  pi^wrt  whldii  aa  they  said,  was  to 
make  a  final  settlement  rejecting  their  prop- 
erties, and  he  died  first,  and  she  took  under 
the  terms  of  this  paper  which  waa  probated  as 
a  will  all  of  his  personal  property,  and  either 
used  it  (if  it  were  held  that  under  the  terms 
of  the  probated  will  she  was  entitled  to  do  so), 
or  used  it  for  life  (if  the  narrower  estate  was 
held  to  be  vested),  I  cannot  believe  it  possible 
that  aay  coart  would  thereafter  permit  her,  un- 
der these  drcumstuiQes,  to  rescind  or  repudiate 
her  part  of  the  bargain." 

In  Campbell  v.  Dunkelberger,  172  Iowa, 
885, 153  N.  W.  S0.  this  doctrine  Is  anaonnoed : 

"Where  mntiial  wills  zedpmcal  in  Aeir  provi- 
■ions  are  executed  In  pursuance  of  a  contract 


between  the  parties,  if  after  the  death  of  one 
of  the  parties  the  survivor  takes  advantage  or 
accepts  the  piovirions  made  by  the  other  party, 
the  survivor  may  not  otherwise  dispose  of  his 
property  than  according  to  the  terms  of  the 

will." 

In  the  case  of  Baker  v.  Syfritt,  147  Iowa, 
49,  125  N.  W.  908,  It  Is  held: 

"Where  two  persons  nnlte  in  a  joint  will, 
whereby  the  survivor  takes  some  benefit  from 
the  estate  of  the  one  first  dying,  and  such  pro- 
vision  is  coupled  vdth  another,  by  whldi,  sub- 
ject to  such  right  in  the  survivor,  tbe  estate  of 
both  is  devised  to  a  tiilrd  person,  tbme  is  an 
element  of  contract  obligation  between  the  per- 
stHis.  and,  when  the  devise  becomes  irrevoc^e, 
there  arises  a  vested  right  in  the  beneficiary  of 
which  he  cannot  be  arbitrarily  deprived." 

In  Bastetter  et  aL  v.  Hoenolnger  et  aL, 
151  App.  Div.  853.  136  N.  T.  Supp.  961.  Id., 
157  App.  Div.  563,  142  N.  T.  SuK>.  962,  Id., 
214  N.  T.  60,  106  N.  a  210.  this  role  Iri  an. 
nounced : 

"Where  a  joint  and  mutual  will  Is  made  by 
a  husband  and  wife  and  ia  binding  upon  the 
survivor,  the  latter  by  proving  the  will  and  ac- 
cepting benefits  thereunder  contracts  that,  not 
only  the  property  received  from  the  other  es- 
tate, but  also  bis  individual  property,  shall  be 
disposed  of  at  his  death  In  manner  provid- 
ed by  the  joint  will." 

TbiB  case  Is  dted  and  approved  in  the 
recent  opinion  In  Phillip  v.  Phillip,  96  Hlsc. 
Eep.  471,  160  N.  T.  Supp.  624. 

In  the  case  of  In  re  Burke's  Estate,  66 
Or.  252,  134  Pac.  11,  In  an  oplaion  written 
by  Mr.  Chief  Justice  KicBride,  quoting  with 
approval  from  40  Cyc.  2117,  2118,  it  is  said: 

"Such  an  agreement  is  valid  if  performed  by 
the  making  of  such  wills  and  the  acceptance  by 
tbe  surviving  party  of  tbe  fruits  of  tbe  agree- 
ment, but  it  is  valid  only  as  a  contract,  the 
performance  of  which  by  one  party  and  ac* 
ceptance  by  tbe  other  haa  taken  It  out  of  the 
atatnte  of  frauds." 

The  above  anthoritleB,  eittier  directly  or  by 
implication,  sustain  the  legal  principles  con- 
tended for  by  the  plalntifT. 

In  1  Alexander  on  Wills,  |  85;  it  la  said :  * 

"The  weight  of  authority  ia  that  such  agree- 
ments to  make  wilis  are  not  established  merely 
because  two  persons  have  made  reciprocal  testa- 
mentary dispositions  in  favor  of  eaiA  other, 
the  language  of  such  wills  containing  nothing 
to  the  effect  that  the  instruments  were  the  re- 
sult of  a  contract.  Some  jurisdictions,  however, 
have  held  that  such  fact  causes  the  presumption 
to  arise  that  the  wills  were  executed  pursuant 
to  an  agreement.  Tbe  reasoning  in  such  cases, 
however,  does  not  seem  cogent,  and  general 
facts  and  circumstances  are  included  to  aid  in 
arriving  at  the  conclusion.  *  *  *  And  where 
such  wills  are  executed  by  relatives  because 
of  love,  affection,  or  family  ties,  such  facts  would 
seem  to  negative  any  agreement  between  the 
parties  based  vpm  a  fixed  eonditlou." 


Digitized 


0 


177  PACmC  KEPOBTER 


In  tbe  recent  case  of  Wanger  t.  Marr^S7 
Mo.  482,  16S  S.  W.  1027.  the  Supreme  Court 
ot  Missouri  In  legal  effect  overrules  the  for- 
mer case  of  Bower  t.  Dani^  198  Mo.  325, 
85  S.  W.  359,  and  holds  that: 

"The  mere  fact  of  the  execution  of  joint  vUls 
is  not  sufficient  evidence  in  itself  to  show  that 
the  wills  were  made  pursuant  to  contract. 
*  *  *  Tbe  reciprocal  character  of  separate 
will^  if  proved,  is  not  so  aignifioant  eridenee 
that  they  were  executed  pursuant  to  a  contract 
as  is  tbe  execution  in  a  single  Instance  of  the 
joint  will  of  husband  and  wife"— and  that  the 
evidence  in  the  case  was  "insufficient  to  establish 
the  fact  that  contemporaneous  wills  executed  by 
the  husband  and  wife  were  executed  pursuant 
to  a  contract" 

In  Alien  v.  Bromberg,  163  Ala.  620,  50 

South.  884,  it  is  held  that— 

'  "Where  there  was  an  agreement  between  hus- 
band and  wife  to  make  mutual  wills  disposing 
of  real  estate,  the  same  was  void  •  •  *  un- 
less in  writing,  *  •  «  and  the  wife  had  tbe 
right  to  revoke  a  will  made  pursuant  thereof, 
after  the  death  of  tbe  husband,,  and  to  make  an- 
other." 

In  EdwaU  T.  Jess^h,  75  Waah.  391,  134 
Pac.  1041,  it  Is  annonnced : 

"The  making  of  mutual  wills  by  a  husband 
and  wife  is  not  sudi  a  part  performance  of  an 
oral  contract  to  make  irrevocable  wills,  devia- 
ing  the  real  estate  of  the  parties  to  the  sur- 
vivcw,  as  to  take  the  same  oot  oC  the  operation 
of  the  statute  of  frauds." 

In  Buchanan  t.  Ander&<m,  70  S.  G.  454, 
50  S.  E.  12,  this  statement  is  made: 

"Where  a  husband  and  wife  adopt  an  instru- 
meat  as  their  will  which  disposes  ot  the  sep- 
arate but  not  of  the  joint  property,  either  may 
revoke  it,  in  the  absence  of  a  valuable  con- 
sideration to  support  a  contract  to  dispose  of 
the  property  in  the  manner  set  forth  in  the 
wflL" 

Wilson  V.  Gordon.  78  S.  C.  160,  63  S.  B. 
79,  decided  that— 

,  "An  att(H-ney  was  employed  by  two  maiden 
sisters  on  joint  request  to  prepare  two  wills, 
giving  the  property  of  each  to  the  other,  with  a 
.provision  that,  if  the  devisee  should  die  in  the 
liftime  of  tbe  testator,  the  property  should  go 
to  a  niece  and  ber  ctaUdren.  Held  not  mutual 
wills,  and  tibAt  the  surviving  sister,  after  hav- 
ing accepted  the  benefit  of  the  deceased  stster'a 
will,  might  destroj  her  own  will." 

In  Gawley's  An>eal,  IM  ^  20  AtL 
587,  10  L.  (R.  A.  98,  it  vaa  decided  that— 

"The  instrument  was  not  a  contract,  in  form 
or  effect ;  nor,  there  having  been  no  joint  prop- 
erty or  i<^nt  devise,  was  it  a  joint  will.  It  was 
properly  a  double  will,  and  must  be  construed 
and  treated  as  tbe  separate  will  of  eadi  maker, 
as  fully  as  though  a  separate  copy  had  been 
execat^  by  each.  Wherefore,  after  the  death 
of  one,  it  was  revocable  hy  the  other  aa  to  his 
own  property.? 


In  EdsOQ  V.  Parsons,  166  N.  Y.  555,  50  N. 
D.  265,  it  is  held  that— 

"After  the  death  of  me  of  the  sisters,  the  sur- 
vivor made  a  different  will,  and  upon  ber  death 
the  brother  attempted  to  establish  the  provisions 
of  the  first  will,  as  a  contract  between  the 
sisters  to  give  their  property  ultimately  to  the 
brother.  HeU,  that  tba  mafciag  of  the  wiU% 
and  the  other  drenmstances  shown,  did  not  es- 
tablish such  a  contract,  as  a  matter  of  law." 

The  opinion  goes  on  to  say: 

"I  think  it  needs  no  further  argument  to  show 
that  to  attribute  to  a  will  the  quality  of  ir- 
revocability demands  the  most  indisputable  evi-' 
deoce  of  the  agreement  which  is  relied  upon  to 
change  ita  ambulatory  nature,  and  that  pre- 
sumptions will,  not,  and  shoidd  not,  take  the 
place  of  proof 

^nila  case  'waa  cited  with  aKnoral  Mr. 
Justice  BttUa  in  Saxviasfl^d  t.  King,  49  Or.: 
109,  89  Pac  142,  00  Pac  160,  8  L.  It.  A.  (N. 
S.)  1066. 

Sndt  is  tbe  conflict  of  authorities  as  shown 
tbe  decisions  <tf  some  of  the  dUterent! 
courts.  Applying  the  law  to  the  facta  in  the 
case  at  bar,  we  find  that  in  the  preamble  of 
tb^  req^ectlTe  wSlls  each  testator  myki 
"*  *  •  Hereby  revoking  all  former  vrills 
made  by  ma"  This  language  wotild  clearly 
Imply  that  each  of  them  had  made  a  former 
will,  and  from  it  we  might  infer  that  tb^r 
former  wills  were  mutually  revised ;  that  In' 
consideration  thereof  the  Instant  wills  were 
executed;  and  that  drcumatanee  ol^t  be 
a  coostderatttm  for  sndi  wills.  Conceratng 
tbe  conversatiai  prior  to  tbe  encutltm  of 
the  wills,  Mr.  Btdse  testtfles  that  Oeoi^ce  T. 
Myers  bdd  him,  "at  the  presoit  time  he  did 
not  desire  to  give  anything  to  the  dUldren." 
and  In  clause  2  of  their  respectiTe  wills  tbe 
testators  announce  their  intentioQal  omission 
of  any  bequest  to  their  diUdrm,  "knowinff 
that  my  wife  (or  my  husband)  will  care  and 
provide  for  them."  We  ccnudder  this  to  mean 
Hut  it  was  not  tbe  purpose  nt  intent  of  d-' 
dier  (tf  tbe  testators  specifically  to  bequeath 
ai^  property  to  either  of  tbe  dilldren  while 
both  of  the  pareuta  were  living,  and  Oiat  eadi 
of  them  relied  up(m  the  otber,  after  the  deatb 
of  one  and  during  tbe  lifetime  of  the  sur* 
vlvor,  properly  to  care  and  provide  for  than,, 
and  what  should  be  proper  care  and  provl* 
slon  was  a  matter  in  the  discretion  of  the- 
snrriving  parent  That  is  the  construction 
which  should  he  placed  on  clause  2  ot  the 
wilL  Any  specific  provision  for  the  chlldrrai 
must  then  be  found  in  the  third  clause.  If, 
both  wills  remained  in  force  and  effect  as. 
they  were  originally  executed,  up<xi  the- 
deatta  of  their  parents  the  children  would  be- 
come the  owners  of  their  jtrint  estate,  ^are- 
and  share  alike. 

Tbe  testimony  is  undisputed  that  the  moth- 
er, Sally  S.  Myers,  was  a  shrewd,  practlcaV 
business  woman  of  far  more  than  ordinary 
ability,  liils  appears  from  the  uncontradlet- 
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ed  testimony  of  Dr.  Darr,  H.  L.  Pltttx*,  Mrs. 
H.  L.  Plttocft,  and  Capt  John  Marshall.  Her 
husband  considered  her,  as  he  told  one  wit- 
ness, "the  main  woke  In  the  wheel,  In  the 
business  way  and  every  athet  way,"  and 
said  that,  "it  It  had  not  been  for  Mrs.  Myers, 
ta9  would  not  be  when  he  was."  Another 
wltnesB  says: 

"Be  consulted  with  her  about  their  business 
affairs.  *  *  *  Be  always  told  me  was 
tlie  best  partner  he  ever  had." 

To  the  witness  C.  C.  Smith,  Mr.  Myws 
said:  TThe  balance  of  my  property  I  want  to 
keep  for  my  diildren." 

The  record  shows  that  Mrs.  Myers  bad  all 
of  the  loving  instincts  of  a  good  wife  and 
mother;  that  she  was  very  much  concerned 
In  the  success  and  happiness  of  her  children ; 
and  that  the  plaintiff  In  particular  was  a 
constant  companioi)  of,  and  devoted  to,  her 
mother,  to  the  very  last.  We  cannot  believe 
that  It  was  ever  the  purpose  or  Intent  of 
the  mother  to  put  It  In  the  power  of  the  fa- 
ther, after  he  should  acquire  her  property  un- 
der her  will,  to  disinherit  her  daughter,  and 
yet  that  is  the  l^al  force  and  effect  of  the 
contention  of  the  defendant. 

The  testimony  is  undisputed  that  their 
fortune  was  acquired  as  the  result  of  the 
Joint  and  mutual  efforts  of  the  father  and 
mother;  that  each  of  them  recognized  that 
fact;  that  the  mother  was  freely  consulted 
by  her  husband  on  all  matters ;  and  that  her 
advice  was  followed  in  all  their  business 
dealings.  It  must  be  conceded  that  at  the 
time  of  the  execution  of  their  respective  wills 
<m  Febmary  11,  1890,  it  was  then  the  ex- 
pressed intention  of  both  of  them  that,  when 
the  father  and  mother  should  die,  the  chil- 
dren shonld  then  have  all  of  their  Joint  ac- 
cmnuIatioDs;  that  when  the  mother  died 
both  of  their  wills  were  in  force ;  and  that 
aha  died  "Icnowing"  that  during  the  lifetime 
of  her  hnsband  he  would  propo-ly  provide 
for  the  children  and  upon  his  death  they 
would  receive,  and  become  the  owners  of, 
the  Joint  property  of  herself  and  her  hus- 
band under  clause  3  of  their  respective  wills. 

The  record  shows  that  the  plaintiff  has 
been  the  victim  of  unfortunate  circumstances, 
as  the  result  of  which  her  father,  Immedi- 
ately upon  the  death  of  his  wife,  her  moth- 
er, sought  to  disinherit  her  and  made  a  new 
will.  In  which  he  left  her  a  nominal  sum 
<mly ;  that  after  about  four  months,  upon  his 
re*um  from  California,  he  made  another 
win,  In  which  he  bequeathed  to  his  daughter 
$20,000  when  she  should  arrive  at  the  age  of 
45  years,  and  devised  all  of  his  other  prop- 
erty to  the  defendant;  and  that  for  the 
purpose  of  further  cutting  off  his  daughter 
he  afterwards  executed  a  codldl  which  pro- 
vided that,  Iq  the  event  of  the  death  of  his 
son  before  hla  own  death,  he  bequeathed  $20,- 
000  to  the  Portland  Childrrai's  Home,  $20,000 
'to  the  Taylor  Street  Methodist  Episcopal 


Church  of  Portland,  $20,000  to  his  nephew 
Charles  A.  M.  Myers,  and  the  residue  of  bis 
estate  to  other  named  nephews  and  nieces. 
At  the  time  the  later  will  was  prepared,  he 
told  Mr.  Boise  that  "he  had  been  thinking 
It  over  himself,  and  he  thought  he  ougfht  to 
give  Mrs.  Stevens  half  the  value  of  the  prop- 
erty he  got  from  his  wife,"  and  It  was  ap- 
parently for  that  purpose  that  he  devised  to 
her  the  $20,000  to  be  paid  when  she  should 
reach  the  age  of  45  years.  Yet  it  appears 
from  the  testimony  of  the  d^endant  hlmseU 
that  at  the  time  of  his  father's  death  one 
parcel  of  the  property  which  the  latter  had 
received  from  his  wife  was  worth  at  least 
$100,000,  and  the  plalntlfTs  husband  testifies 
that  it  was  worth  $150,000. 

[6,  7]  After  again  reading  the  testimony, 
carefully  studying  and  examining  the  respec- 
tive wills  and  re-reading  all  of  the  author- 
ities, and  upon  a  further  consideration  of  all 
of  the  surrounding  facts  and  circumstances 
whldi  obtained  at  the  time  the  wins  were 
executed,  we  are  of  the  opinion  that  the  wills 
in  question  were  executed  pursuant  to  an 
agreement  and  understanding  between  the 
deceased  George  T.  Myers  and  Sally  S.  My- 
ers; that  there  was  a  valid  and  mutual  con- 
sideration for  such  agreement;  and  that  in 
equity  and  good  conscience  the  agreement 
should  be  enforced.  This  does  not  conflict 
with  the  right  of  any  individual  to  dispose 
of  his  own  property,  by  will  or  otherwise,  in 
his  own  discreUM ;  but  we  do  hold  thai  wh^ 
for  a  good  conslderatioo  two  persons  enter 
Into  an  agreeoient  to  execute  mutual  wills 
and  do  exeente  sodi  wills  puransnt  to  sash 
agreonen^  and  one  tbem  dies  while  both 
of  such  wins  are  in  force  and  effect,  the 
sorrivor  probating  the  will  of  the  deceased 
and  accepting  pnv^rty  under  it,  and  where 
the  agreement  la  valid  and  reasonable  and 
sudi  teets  are  established  by  competent  eT^ 
dence,  a  court  of  equity  will  then  enforce  the 
spedflc  performance  of  such  agreement  on 
behalf  of  a  third  person  who  Is  a  beneficiary 
under  such  mutual  wills.  In  this  case  we 
tiold  that  there  is  sufficl^t  evidence  of  such 
an  agreement  and  of  a  valid  consideration 
between  George  T.  Myers  and  Sally  S.  Myers 
at  the  time  of  the  execution  of  their  re- 
spective wills;  that,  after  George  T.  My- 
ers acquired  his  wife's  properly  by  a  mutual 
win  under  a  contract,  equity  will  not  permit 
him  to  keep  the  property  and  revoke  the 
contract;  that  the  plaintiff,  as  a  beneficiary 
under  clause  S  of  their  mutual  wills,  Is  en- 
titled to  a  specific  performance  of  that  agree- 
ment; that  she  la  the  owner  of  and  should 
have  an  undivided  one-half  Interest  In  all 
of  the  property,  both  real  and  personal,  of 
which  her  father  died  seized  and  which  he 
owned  at  the  time  of  his  death ;  and  that  she 
should  have  from  the  defendant  an  account- 
ing therefor. 

The  decree  of  the  drciUt  court  la  reversed, 
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and  It  i>  heniij  ordered,  adjudged,  and  de- 
creed that  tbe  plalntlfl  la  tbe  owner  of  and 
18  mtltled  to  bave  and  reoelTe  an  undivided 
one-half  interrat  In  all  the  property,  both 
real  and  personal,  owned  and  held  by  G«orge 
T.  Ifyera,  her  fiUber,  at  the  time  of  his 
death  on  July  12, 1907 ;  that  she  la  entlUed  to 
an  accounting  for  any  and  all  of  the  raita. 
Issues,  and  profits  of  sndt  priqwrty  fnnn  that 
date;  that  the  dtfendant  Is  entitled  to  cred- 
it for  any  Jiut  and  reasonable  diarges  or  ex- 
peases  incurred  in  the  administration  of  the 
estate,  Including  the  contest  ot  the  will  of 
George  T.  Myers,  but  that  he  Is  not  euUtled 
to  credit  for  any  expenses  or  attorney's  fees 
incurred  in  the  defense  of  tills  suit;  that 
such  decree  shall  be  and  is  hereby  entered ; 
that  for  the  purpose  of  sndi  an  accounting 
the  cause  shall  be  remanded  to  the  circuit 
court ;  and  that  neither  party  shall  have  or 
recover  costs  <»i  this  appeal  or  iu  the  court 
b^w. 

.  Mr.  Justice.  HARRIS  took  no  part  in  the 
coa^eration  of  flils  cause; 

Hr.  Justice  BBAN  concurs  in  the  result  ot 
this  opinion. 

BURNETT,  X  (dissenting),  the  plaintiff 
sues  to  enforce  the  spedflc  performance  of 
an  allied  contract  said  to  have  beai  made 
between  her  paroits,  whidi  she  thus  states 
In  her  complaint: 

.  "^Mt  while  each  of  her  psroitB  was  so  the 
owner  of  such  property,  her  father  promiaed 
and  agreed  vith  her  moUier  that  for  and  upon 
the  coMlderation  that  her  mother  would  make 
and  execute  a  will,  whereby  Ae  would  devise 
and  bequeath  to  him  all  the  property  of  evary 
kind  which  she  might  own  at  tbe  time  of  her 
death,  and  would  further  provide  in  and  by 
said  will  that  in  the  event  that  he  should  die 
before  her  mother  then  all  of  tbe  property  of 
every  kind  which  her  mother  might  own  at  the 
time  of  her  death  should  be  eqnally  divided 
between  the  plaintiff  and  the  dtfendant}  herein, 
,  her  fatlier  would  make  and  execute  a  will  where- 
by he  would  devise  and  bequeath  to  her  mother 
all  tbe  property  of  every  kind  which  be  might 
own  or  in  which  he  might  have  an  interest  at 
the  time  of  bis  death,  and  that  In  and  by  said 
will  he  would  further  provide  that,  If  her  moth- 
er should  die  before  be  did,  then  and  in  that 
event  all  tbe  property  which  he  m^t  own  or 
in  wbicb  he  might  bare  an  interest  at  the  time 
(UF  bis  death  should  be  equally  divided  between 
the  plaintiff  and  tbe  defendant  herein.  That  her 
mother  joined  in  said  agreement  bo  to  make  and 
execute  said  wills  and  promised  and  agreed  with 
ber  father  to  make  and  execute  a  will  as  ofore- 
said." 

She  avers  in  substance  that  im  February 
'  11,  1806,  eadi  of  ber  parents,  in  pursuance 
of  that  agreement,  made  a  will  whldi  she 
sets  out  at  large  In  her  complaint  These 
testamentary  docnmaits  are  averred  to  be 
alike,  except  that  the  testator  and  the  princi- 
pal beneflclary  are  transposed.  Quoting  from 
the  will  of  the  mother,  tbe  following  three 
dausea  aiM>ear: 


"I.  I  give,  devise  and  bequeath  aU  my  prop- 
erty and  estate,  real  and  pereonal,  of  every 
name,  nature  and  description,  and  wheresoever 
situate  or  being,  to  my  beloved  husband,  George 
T.  Myers,  to  have,  itosBeaB  and  hold  £he  same  in 
his  own  right 

"II.  I  intentionally  omit  giving  aoytiiing  to 
my  children,  Georgia  Frances  Stevcoa  and 
George  Tobias  Myera,  Jr.,  knowing  that  say 
husband  will  care  and  provide  for  them. 

"IIX.  In  case  of  the  deatU  of  my  aald  hue* 
band,  George  T.  Myers,  before  my  death,  then 
and  in  that  event,  I  give,  derise  and  bequeath 
all  of  my  property  and  estate,  real  and  personal, 
of  erery  name,  nature  or  description,  and  where- 
soever situate  and  being,  to  my  said  children, 
Georgia  Frances  Stevens  and  George  Tobias 
Myers,  Jr." 

The  complaint  also  states  In  suttstance 
that  without  either  of  the  wills  being  chang- 
ed, the  mother  died  on  January  18, 1902,  and 
tbe  father  took -all  her  property  under  her 
will  and  afterwards  made  a  different  will 
bequeathing  to  tbe  plaintiff  only  $20,000  out 
of  his  possessions  said  to  have  been  of  mudti 
greater  value  and  giving  the  rest  to  the  de- 
fendant, plalntifTs  brother.  It  Is  charged 
that  under  tbe  last-mentioned  will  tbe  de- 
fendant took  possession  of  the  estate  of  the 
father  after  the  latter's  death,  including 
what  came  from  the  mother,  and  has  man- 
aged the  same  with  great  proQt  the  exact 
amount  of  which  is  unknown  to  plaintiff,  but 
she  calls  for  an  accounting  and  demands  a 
specltlc  performance  of  the  alleged  agreement 
80  that  half  of  the  estate  and  Its  increment 
shall  be  decreed  to  her.  It  Is  afflrmatlrely 
stated  in  the  complaint: 

"niat  tbe  promises,  ogreemaots  and  contracts 

between  the  father  and  mother  of  the  plaintifl, 
as  hereinbefore  alleged  and  set  out  were  not  in 
writing,  and  that  the  plaintiff  does  not  know, 
and  therefore  cannot  allege,  the  exact  date  upon 
which  the  same  were  made,  hut  according  to 
her  best  knowledge  and  belief  they  were  so  made 
on,  or  a  short  time  l>efor^  tibe  llth  day  of 
February,  ISm.'* 

A  general  demurrer  to  tbe  complaint  was 
overruled.  The  agreement  and  the  making  <tf 
the  wills  in  pur8uan<y  thereof,  as  stated  by 
the  plaintiff,  are  denied  by  tbe  answer. 

As  an  estoppel  against  the  maintenance  of 
this  suit  the  dfJoidant  avers  the  probate 
of  the  will  under  which  he  claims  and  its 
final  establishment  over  the  {dalntifTs  contest 
thereof  as  decided  In  Stevens  v.  My^  62  Or. 
372,  m  Pac.  434,  126  Pac.  2&  The  reply 
traverses  the  answer  in  material  particulars. 
From  a  decree  dismissing  her  suit  the  plain- 
tiff appeals. 

It  is  conceded  as  a  matter  ot  law  that  it 
Is  competent  for  living  persons  validly  to 
contract  with  each  other  to  make  a  certain 
testamentary  dlapoaltion  of  the  proper^  of 
either  or  both.  The  authorities,  however, 
differ  somewhat  as  to  the  effect  of  such  a 
contract,  some  of  them  distinguishing  be- 
tweea  devises  solely  to  the  other  contracting 
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party  and  those  to  him  and  othera.  For  In- 
stance, In  Anderson  t.  Anderson  (Iowa)  164 
N.  W.  1042,  dtad  by  the  plaintiff  and  In  the 
opinion  of  Mr.  Justice  Johns,  the  husband  and 
wife  eadt  made  a  will  BBniing  the  other  as 
sole  benefldary  thereof.  As  claimed  In  the 
present  ease,  the  two  testaments  were  iden- 
tical in  form  In  all  respects  except  in  date; 
bat  they  were  made  about  the  same  time. 
The  testimony  of  the  scrivener  is  much  like 
that  of  the  one  who  drew  the  allied  wills 
in  the  prsseot  case.  The  iwecedent  under 
coDSldttnitlon,  however,  provee  too  much  for 
the  contention  ot  the  present  plalntUr.  The 
conrt  there  safd: 

"Much  of  the  confusion  and  doabt  which  is 
liable  to  arise  over  cases  of  this  kind  is  readily 
remored  if  we  keep  in  mind  the  essential  truth 
that  the  two  instrumeDtB  constitute  a  single 
will,  and  that  It  is  in  all  essential  lespecu  the 
will  id  the  first  to  dic^  snd  when  such  death 
oceon,  and  the  wUl  is  thereby  made  effectiTs, 
and  is  establkAwd  in  probate,  such  Joint  or 
motual  instruBient  hss  swred  Its  full  purpose, 
and  it  has  no  further  existence  as  the  wUl  of 
the  survivor.  The  generality  of  this  statement 
Is  subject  to  this  exception,  that  If,  as  sometimes 
faappeaSt  the  mutual  character  of  the  will  is 
limited  to  a  fractiMial  part  of  the  survivor's  es- 
tate, and  in  the  sans  Instrument  sodi  survivor 
Inelodes  a  bequest  or  devise  to  some*third  per- 
moa  or  class  ot  persons,  then  to  that  extent  the 
instmmSDt  is  an  individual  will,  and  to  that 
extent  may  be  established  and  carried  out." 

In  that  Instance  boOi  Anderson  and  his 
wife  were  dead  when  the  litigation  arose, 
the  husband  dying  first.  The  plalnUffs  as 
belrs  at  law  of  the  husband  claimed  under  a 
section  of  the  Iowa  Code  providlns  that — 

"If  a  devisee  die  before  the  testator,  his  hdrs 
shall  inherit  the  property  devised  to  him,  on- 
less  from  the  terms  of  the  will  a  contrary  in- 
tent is  manifest."   Code  1897,  f  3281. 

TUs  Is  sobstantlaUy  Uke  our  own  statute, 
L.  O.  I*  i  7827.  The  oonrt,  speaking  throug^ 
Ur.  Justice  Weaver,  used  ttils  language: 

'a>ocs  tfas  statnte  which  appeUants  lartAe 
*  *  *  have  any  apidtcatifm  to  this  easel  In 
onr  jadgmMt  It  does  not  Br  this  provlsUm 
which  pressrres  to  the  heirs  of  a  devisee  who 
inedeceases  the  testator  making  the  devise  the 
right  to  succeed  thereto,  a  lapse  is  prevrated. 
That  is,  if  the  devise  is  one  which  would  have 
verted  in  the  deceased  devisee  at  some  time  had 
he  lived,  his  heirs  take  his  place  in  the  same 
right,  ^ey  tske  throu^  the  devisee,  or  (peiv 
baps  in  nuwe  accurate  terms)  they  take  in  his 
stead  by  way  <ji  reiwesentation  or  statutory  snb- 
atltation.  Bat  th^  right  is  not  of  any  better 
or  Ugber  qnaUty  tiian  was  Ms.  If  then,  as  we 
have  already  indicated,  the  wills  are  to  be  treat- 
ed as  mutual  snd  reciprocal,  constltating  to 
l^al  effect  the  will  of  the  first  to  di^  it  follows 
that  the  reciprocal  devise  whidt  would  have 
vested  in  the  basband  had  the  wife  died  first 
could  never  become  effective  or  payable  either  to 
the  husband  'or  bis  heirs.  In  other  words,  the 
husband's  rights  in  the  estate  of  his  wife  were 
hy  the  wiU  made  to  depend  solely  up<ai  Us  su^ 
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viving  her.  Be  did  not  survive  her,  and  the 
will  she  had  made  in  hla  favor,  conditioned 
upon  his  outliving  her,  can  never  be  made  effec- 
tive for  any  purpose  at  the  demand  of  his  heirs. 
This  is  the  logical  and  necessary  result  of  the 
most  recrat  hidings  on  this  branch  of  the  law 
of  wills.  (Citing  a  large  number  of  authorities.) 
While  these  cases  are  not  all  closely  in  point 
with  the  one  at  bar  they  do  together,  thon^ 
with  some  variances,  afford  a  fa^  gnide  to  cor* 
rect  condu^ons  upon  a  gaestj<m  which  is  not 
frequently  before  the  courts  and  the  law  upon 
which  has  not  yet  progmsBod  oitlrdy  beyond 
Its  fOTmative  period.  Bnt  the  present  ease 
brings  it  np  in  its  simplest  and  least  compli- 
cated form.  Tha  will  as  we  constme  it  is  wholly 
reciprocaL  Each  party  thereto  makes  the  other 
the  sole  beneficiary.  It  creates  no  remainders 
and  no  executory  devises.  The  survivor  Is  to 
take  ail  that  either  or  both  has  to  give,  benefits 
wUdi  are  subject  to  no  condition  or  oontingaicy 
save  that  oC  siarvlvoRihip.  As  the  hnsband  died 
firstr  the  ins^ment  is  to  be  treated  and  givw 
effect  as  his  will  alone,  and  when  this  is  done 
nothing  is  left  to  werate  w  to  be  given  effect 
as  tike  will  of  the  survivor." 

Ai^Iying  the  doctrine  of  the  Anderson  Case 
to  the  present  contention,  and  conceding  that 
the  husband  and  wife  made  identical  wills, 
they  constitute  but  one  Instrument,  which  is 
the  will  of  the  first  to  die,  and  only  that. 
Having  served  its  purpose  as  the  testament 
of  the  first  decedent,  and  the  estate  not  hav- 
ing been  limited  nnd^  the  conditions  of  the 
Instrument  to  any  other,  the  blparOte  conven- 
tion, even  if  made  as  alleged,  served  its  pur- 
pose as  the  will  of  the  first  decedent  and 
afterwards  became  Inert.  According  to  the 
theory  of  the  Anderson  Case,  therefore,  on 
the  wills  as  stated  in  the  complaint  Myers 
took  as  of  right  all  of  the  property  of  his 
wife  on  her  decease  because  she  bequeathed 
it  «itirely  to  him,  expressly  omitting  any 
bequest  to  the  children,  and  there  the  trans- 
action between  the  hurt)and  and  wife  enderl, 
leaving  the  survivor,  as  in  the  Anderson 
Case,  to  do  as  he  diose  with  hts  estate  aug- 
mented by  tttat  of  his  wife. 

In  the  opitttlon  of  Mr.  Justice  Johns  thwe 
Is  a  qaotatilm  from  1  Alenmder*B  Coamen- 
tarles  on  Wills,  te  ttie  effect  ttuifr— 

"Where  two  parties  have  made  mutual  wills 
In  favor  of  each  other,  whether  pursuant  to  a 
valid  agreement  or  not,  If  the  survivor  recdves 
beo^ts  under  the  will  of  the  other  who  hss 
died  witbont  havii^  revoked  the  same  and  under 
the  belief  that  the  will  of  the  survivor  would 
not  be  altered,  the  revocation  by  the  survivor 
of  his  will  would  be  such  a  fraud  as  equi^  would 
prevent." 

In  good  reason  tills  cannot  be  the  law,  for 
It  would  under  all  circumstances  utterly  de* 
stroy  testamentary  capadty  and  antliority 
where  tme  party  bad  made  a  wlU  In  ftiTor 
of  another  who  had  redprocated.  The  au- 
thorities dted  in  support  of  the  text  do  not 
ui^old  It,  but  are  ded^  on  ttie  basis  that 
ttiere  was  a  precedent  contract  tor  making 
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euch  wills.  For  Instance.  In  Schuraaber  v. 
Schmidt,  44  Ala.  454,  4  Am.  Rep.  135,  there 
was  a  joint  iiutrnment  containing  testamen- 
tary language,  as  well  as  express  words  of 
contract  upon  the  consideration  of  motoal 
promises,  wbldi  was  executed  by  both  par- 
ties and  attested  as  a  will  giving  to  the  sur- 
vlTor  the  whole  property  of  the  first  to  die. 
Afterwards  one  of  them  made  a  separate 
will  otherwise  dlqtoslng  of  his  property,  and 
died.  The  surrlvor  sought  to  impress  upon 
the  decedent's  property  a  trust  in  accordance 
with  the  original  joint  agreement,  bat  bis  bill 
was  dismissed.  In  Bolman  r.  Overall,  80 
AJa.  451,  2  South.  624,  60  Am.  Bep.  107,  the 
court  said,  among  other  tbings,  respecting 
the  Instrument  signed  by  the  decedent  and 
Involved  In  the  suit: 

"It  is  dearly  a  will  in  form,  being  testa- 
mentary In  frame  and  verbiage.  Bat  it  is  also 
a  contract.  In  essence  and  fact,  being  executed, 
as  stated  on  the  face  of  the  paper,  In  cmsid- 
eration  of  past  and  future  treatment,'  and,  as 
shown  by  the  bill,  in  furtherance  of  a  previoas 
parol  agreamoit  tbat  It  shonld  be  exeeotad  up- 
on an  admitted  and  specified  valnaUs  oonsid«m- 
tion." 

Baker  v.  Syfrltt,  147  Iowa,  49,  126  N.  W. 
»98,  was  a  case  concerning  a  joint  will  wbldi 
the  court  construed  as  a  contract  and  whldi 
the  survivor  adopted.  Campbell  v.  Dunkel- 
berger,  172  Iowa,  S85,  153  N.  W.  66,  was 
another  Joint  will  case^  and  the  court  said: 

"In  order  that  elUier  pBXtj  be  denied  the  rjgbt 
to  revoke  such  wills,  It  must  appear  by  clear 
and  satisfactory  evidence  or  on  the  face  of  the 
wills  that  these  were  executed  in  pnnniance  of 
a  contract  or  compact  between  the  parties." 

.  Bower  v.  Daniel,  188  Mo.  280,  05  S.  W. 
847,  Indeed  holds  that  there  most  be  a  con- 
tract, but  also  decides  that  a  Joint  will  gave 
internal  evidence  of  a  supporting  agreement. 
However,  Qds  case  was  expressly  overruled 
in  the  later  case  of  Wanger  v.  Marr,  257  Mo. 
482,  165  S.  W.  1027.  Without  exception,  the 
precedents  dted  under  the  section  of  Alexan- 
der on  Wills  above  noted  are  baaed  upon 
contract,  so  that  the  case  must  turn  In  every 
instance  upon  the  existraus  of  an  agreement 
and  whether  It  Is  sufficiently  proved  to  take 
the  case  out  of  the  statute  of  frauds.  The 
ambulatory  element  of  vrills  is  not  to  be 
destroyed  unless  there  Is  a  contract  to  that 
effect. 

Passing  this,  however,  we  come  to  the  main 
question  to  be  determined,  namely,  whether 
Myers  and  his  wife  made  the  agreement  stat- 
ed In  the  complaint.  The  principal  testimony 
about  the  execution  of  the  wlUs  Is  that  of 
Whitney  L.  Boise.  Referring  to  those  wills 
which  the  plaintiff  says  were  executed  In 
pursuance  of  the  alleged  oral  agreement,  be 
stated: 

-  "Shortly  before  these  wills  were  drawn,  per- 
haps three  or  four  days,  Mr.  iSyen  called  at  my 
office.  He  used  to  oome  there  veiy  often,  drop 


In  every  day  or  so,  and  he  said  they  were  going 
off  on  a  trip,  and  that  Mrs.  Myers  and  himself 
had  decided  to  make  a  will;  eadi  one  wanted  to 
make  a  will;  *  *  *  Hut  he  was  i<rfng  ta 
will  to  Mrs.  Myers  afi  fals  piopnty,  and,  in  ease 
of  her  death  before  his.  that  he  wanted  it  to  go 
to  bis  diUdren  equally;  but  at  the  present  time 
he  did  not  desire  to  give  anything  to  the  chil- 
dren; that  Mrs.  Myers  had  helped  bim  make 
his  money,  and  he  thought  he  wanted  to  give 
everytiiing  he  had  to  her;  and  that  she  felt  the 
same  way.  I  tcM  him  if  Ibey  would  both  ewne 
in  it  would  not  take  bnt  a  diort  time  to  draw 
the  wiUa,  and  they  ooold  exeente  them  meat  any 
time.  I  think  It  was  the  next  morning  aboqt 
half  past  11  they  came  in,  and  then  they  both 
stated  to  me  the  understanding  again;  what 
they  wanted.  Mr.  Myers,  I  think,  was  the 
spokesman.  I  asked  Mrs.  Myers  If  idie  wante4 
the  same  kind  of  a  will  made,  and  ahe  said  she 
did;  and  then  we  commenced  to  talk  over  aoma 
of  their  trips.  I  knew  them  very  weU*  socially. 
They  tdd  me  about  some  of  the  trips  thi^  had 
taken  in  the  Bast,  and  what  they  .cmtemplated 
doing;  and  we  talked  for  some  time,  and  when 
I  got  ready  to  draw  the  wills,  I  looked  at  my 
watch  and  it  was  about  half  past  12  o'dodt,  and 
the  stenographer  had  gone.  I  told  thera  I  would 
dictate  the  wills  that  afternoon,  and  prepare 
them,  and  Mr.  Myers  could  come  in  and  take 
them  bonm  and  execute  them.  That  they  want- 
ed to  have  two  witnesses— I  ^plained  how  tbef 
were  to  be  executed— that  were  not  Interested 
in  the  property.  TSiat  was  all  tbsn  was  to  it. 
I  drew  the  wills  that  afternoon,  and  Mr.  Myers 
came  in  and  got  them  and  took  them  borne  and 
bad  them  executed  and  brought  them  back  to  my 
office,  and  I  looked  them  over  and  saw  they 
were  properly  executed  and  pot  them  In  enve- 
lopea  and  sealed  them  up  and  put  them  in  the 
safe  in  my  office.  They  remained  titers  tot  a 
great  many  years,  I  tiilnk  until  Mia.  Mjm/ 
death. 

"Q.  Now  in  the  Ulk  tbat  they  had,  or  he  had, 
with  you,  I  would  like  to  have  all  that  you  can 
remember  that  they  said  as  to  any  nnderstand- 
ing,  agreement,  or  arrangement  that  they  bad, 
or  they  would  mstke  in  that  will,  or  wanted  to 
make,  or  talked  over  to  themeelves,  anything  ct 
that  sort  All  the  conversation  as  you  recollect 
it  A.  I  think  I  have  snbstantially  stated  it. 
He  said  <W  ^  talked  It  over,  and  they  had 
come  to  the  agreement  to  make  tbese  wills.  He 
wanted  to  give  all  his  property  to  his  wife,  and* 
in  case  she  died  before  he  did,  he  wanted  it  to 
go  to  his  children  equally,  and  she  wanted  t» 
do  the  same.   QHiat  is  all  I  can  recollect 

"Q.  Did  they  talk  the  same  thing  over,  in 
that  way,  both  of  them,  when  that  matter  came 
up  again?  A.  They  had  come  in  for  that  pur- 
pose. He  stated  again  the  proposition,  and  I 
asked  Uxm.  Myws  if  she  wanted  to  make  the 
same  kind  ot  a  will,  and  she  said  she  did;  and 
we  started  to  talk  about  s(Mnething  else;  and  I 
drew  it  in  aocordanoe  with  those  directiona" 

On  cross-examination,  counsel  for  the  de- 
fendant alluded  to  tbe  testimony  given  by  the 
witness  in  the  former  contest  of  ftfyers'  will 
on  the  ground  of  his  Insanity,  and  proposed 
to  question  him  about  his  declarations  on 
oath  in  that  proceeding.  During  the  dis- 
cussion of  counsel  and  the  court  about  the 
regularity  <^  the  cross-examipatlon,  the  wlt- 
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MM  on  hlfl  own  modon  hiterrunted  mm 

ttian  once,  and  tnaXij  broke  In  wiCh  tfils 

statement: 

"Joat  a  labMtel  I  want  to  nake  an  ni^ana- 
ti<m  BtyaelC  ai  thia  vMitkm  kaa  aiiwa  t^en. 
The  lama  I  waa  called  on  la  tba  ooatert  9i  the 
ISjvn  will  TBS  proving  bt»  aoiUty.  Thia  qaes- 
tion  aboat  these  oOier  wills  never  occurred  to 
me;  it  never  occurred  to  me  it  had  anything  to 
do  idth  It.  I  {Bd  not  try  to  refresh  my  tnemory 
with  reference  to  the  otiier  wills.  When  thia 
contest  came  op,  I  did  give  thoagfat  to  it,  be- 
caaae  I  waa  ashed  to  1^  Jodge  Webster  snd 
Mr.  CUnm.  I  looked  over  the  wills  and  re- 
fiwriied  my  BMmoi7>  That  ia  tb«  difference  be- 
tween tertttjrlaff  once  when  a  thing  was  in  Issue, 
and  once  when  it  was  not  I  was  called  on  to 
testify  as  to  his  sanity.  I  had  not  looked  at 
the  wills  dnce,  except  that  I  probated  Mrs. 
Myen*  will  and  I  didn't  try  to  refresh  my 
memory:  ^en  I  was  called  into  this  case,  and 
I  went  and  looked  at  the  wUls  again." 

Tba  foundation  odC  the  plaiiitlff*i  dalm  ia 
that  tbe  parutB  made  Idoitical  willa  in 
purananee  of  a  contract.  This  ia  denied, 
making  It  necessary  Cor  the  plalntlfl  to  prove 
ibat  avermmt  Otberwlae  atated,  abe  must 
ahow  by  oompetokt  proof  Oat  tbe  will  of 
bar  father  made  on  February  11.  1886,  waa 
not  only  executed  in  purauance  of  the  agree- 
ment aa  alleged,  bat  waa  indeed  IdeotiGal 
with  that  of  ber  mother. ,  The  following  -aec- 
tiUma  of  our  Code  affect  thia  question: 

"Sec.  712.  There  shall  be  no  evidence  of  the 
oont^ts  of  a  writing,  other  then  the  writing 
itaelf,  cxo^t  in  the  fi^lowing  caaea: 

**(1)  Wlien  the  original  is  in  the  possession 
of  tbe  party  against  whom  the  evidence  is  offer- 
ed, and  he  withholds  it  under  the  circumstances 
mentioned  in  section  782." 

(This  lattffl  section  requires  the  original 
writing  to  be  produced  and  proved,  except  as 
provided  In  section  712,  and  that,  If  ft  be  In 
tbe  custody  of  the  adverse  p^tty  and  he 
fails  to  inrodDce  it  on  reasonable  notice,  tbe 
contents  thereof  may  be  pnmd  aa  In  case 
of  Its  loss.) 

Tbe  f arCber  fwoTltdcm  of  secttoa  712,  so  &r 
as  applicable  to  fhts  case.  Is: 

"{Zi  When  the  original  cannot  be  produced  by 
the  party  .by  whom  the  evidence  is  offered,  in  a 
reasonable'  time,  with  proper  diligence,  and  its 
absence  is  not  owing  to  bis  neglect  or  default." 

Section  fi02  refers  particalarly  to  wills, 
and  reads  thus: 

"A  last  will  and  testament,  except  when  made 
by  a  sfddier,  in  actual  military  service,  or  by  a 
mariner  at  sea,  it  invalid,  unless  it  be  In  writ- 
inr,  and  exerated  with  such  formalities  as  are 
xvqaired  by  law.  Eividuice,  therefore,  of  sudi 
win  shall  not  be  reoeived  other  than  tlie  writ- 
ten instnunent  itaelf.  or  secondary  evidoice  of 
its  contents,  in  the  cases  prescribed  by  law." 

We  bare  tlie  statement  of  the  witness  that 
tbe  alleged  wllla  were  in  his  custody  for  a 
great  many  years,  and  further  that  "then  I 


.waa  ciUpd  Into  tUa  caa^  and  I  watt  and 

looked  at  tbe  wUIa  again."  If  Myers'  wUl 
waa  made  and  waa  Oie  aame^  aa  stated,  as 
that  of  bla  wife,  the  indlqtauaUe  proof 
Uwreof,  to  'wit^  the  win  itself  waa  plainly 
witliln  the  readi  o£  a  subpcena  duces  tecum 
and  should  have  beoi  produced.  Kot«dth- 
standing  all  tfala,  how»Tf  r,  the  wltnesa  over 
ot>}eetloa  ToloUy  csjflalned  tiie  oontonts  of 
the  vrill  orally.  Why  ahonbl  he  be  permitted, 
when  "called  Into  the  case,"  to  go  and  exam- 
ine the  wUla  and  tboi  come  Into  court  and 
tfve  hta  «al  Terakm  of  one  of  them  with- 
out its  being  piDdooed?  UndM  tbe  idaln 
provlflionB  of  our  Oode,  enforced  by  many  de- 
cisions of  oar  own.  Uiere  was  no  competent 
proof  ot  the  all^tlon  Out  Bfywa  made  a 
will  identical  witli  that  of  bis  trife,  or  made 
one  at  aU.  For  augbt  fliat  appeara  in  tbe 
evldmce,  even  if  he  made  a  will  at  that  tlme^ 
he  may  have  expressly  reserved  to  himself 
tbe  right  to  dictate  the  dispoatUon'  of  hia 
own  property  and  that  which  he  ahould  re* 
delve  from  his  wife,  wlthont  any  reatriction. 
It  Is  mentioned  In  tba  testimony  of  atHue  of 
tbe  witneseea  for  the  plaintiff  that  the  par- 
ents oftea  took  ideasnre  tt^w  away  frmn- 
home,  and  Uiat  on  audi  oocaslona  the  Ai- 
tber  baUtnally  made  tbe  statement  that  all 
th^r  affairs  were  settled,  and  that  In  case 
anything  happened  to  them  the  property 
would  go  to  the  two  children;  but  no  wtt- 
neea  imputes  to  htm  any  utterance  Indicating 
that  the  aettlemoit  waa  In  fumilment  of  any 
binding  contract  between  him  and  bis  wife, 
or  that  the  adjustment  waa  irrevocable.  Alt 
this  is  consistent  with  tbe  idea  tliat  eacli 
of  the  parents  retained  .testamratary  control 
over  bis  or  her  property  then  in  band  or  to 
be  derived  from  tbe  will  of  tbe  other.  Tbere 
Is  nothing  in  such  language  in  the  least  indl-  « 
eating  any  contract  of  any  kind.  Indeed, 
it  is  passing  ,  strange  that  in  all  tbe  yeara 
elapsing  between  tbe  date  of  the  wills  of 
February  11,  1890,  and  the  making  of  tbe 
last  wiU  of  Mr.  Myers  in  1902,  no  word  es- 
caped him,  80  far  as  tbe  record  dhKdoses, 
indicating  a  contract  between  himself  and 
his  wife  on  tbe  subject.  Hudi  stress  was 
laid  In  argument  oo  what  Myers  said  about 
his  wife's  being  the  best  partner  be  'ever  had 
and  of  his  counseling  with  her  in  Important 
matters.  The  crosB-examlnatlon  of  witnesses 
narrating  such  statements  reveals  that  she 
never  took  active  part  in  any  of  bis  business 
ventures,  but  confined  herself  to  the  rOle 
of  a  good,  h^pfui  wife,  an  ideal  of  the  <3iar- 
acter.  They  aroear  to  have  kept  their  prop- 
erty Interests  separate,  and  there  is  quite 
as  much  reason  to  say  that  be  helped  ber 
to  accumulate  her  holdings  aa  to  exiflolt  the 
opposite  theory. 

The  only  post  facto  suggestion  of  any  ar- 
mngemeht  between  the  parents  whatever, 
coming  from  tbe  lips  of  either  of  the  partici- 
pants, ia  natrated  In  tbe  testimony  6f  Mrs. 
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Van  Dners.  She  was  a  witness  for  tbe  de- 
fendant and  a  niece  of  Mrs.  Myers  wbo  lived 
about  tea  years  in  the  temily  of  the  father 
and  mother,  and  testlfled  that  during  the 
life  of  the  latter  at  some  time  anbseqnoit  to 
1898  she  had  a  conversation  with  her  aant, 
which  she  thus  relates: 

"It  was  a  general  cf^versation  I  liad  with  my 
auDt  on  one  occaaion  in  regard  to  an  estate  left 
by  a  friend  in  a  rather  tangled  conditiOD;  and 
I  remember  distinctly  asking  my  aunt  she 
did  not  think  proper^  should  be  ^vided  before 
the  death  of  the  parents,  and  idie  said,  *No.*  I 
said.  *Wby  don't  you  do  it?'  and  she  said,  'No, 
yoar  ancle  accumnlated  it  himself,  and  be  has  a 
right  to  say  what  ehaU  be  done  with  it;  or,  if 
he  is  not  here,  I  hare  a  tight  to  say  what  shall 
be  dose  with  it' " 

Pertinent  to  this  testimony  are  the  follow- 
ing Code  provisions: 

"Where,  however,  one  derives  title  to  real 
property  from  another,  the  declaration,  act,  or 
omission  of  the  latter,  while  holding  the  title, 
in  rdaticm  to  the  property,  is  evidence  against 
the  former."   I«  O.  L.  |  T06. 

*The  declaration,  act,  or  omission  of  a  de- 
ceased person,  hsTing  sufficient  knowledge  of  the 
subject,  against  his  pecuniary  interest,  is  also 
admissible  as  evidence  to  that  extent  against 
his  successor  in  interest,"   L.  O.  L.  i  710. 

The  statement  of  Mrs.  Myers  to  her  niece 
Is  Unding  upon  the  plaintiff,  who  daima  In 
the  right  of  her  mother  as  a  contracUng 
party.  This  is  a  most  natural  declaration 
for  Mrs.  Myers  to  mplra  to  her  niece  who  had 
lived  in  her  family  for  ten  years  prior  to 
her  marriage  and  was  still  cm  intimate 
tenns  with  her  aunt  Hie  voice  of  the  fa- 
ttier is  hashed  in  the  tomb  and  cannot  q;>ealc 
to  «■  in  the  dtfense  ot  Us  prtv^rty  or  of 
his  charaetor  against  the  preeait  attadc  of 
his  dan^ter.  Such  an  effort  as  liem  ought 
not  to  succeed  excQit  upon  the  most  cogent 
testimony.  Ko  member  of  the  family  or  oth- 
er person  testifies  that  either  of  the  testa- 
tors ever  stated  that  there  was  a  emtract 
between  them  respecting  the  disposition  of 
their  pnqjterty,  or  that  ^ther  ot  them  In- 
tended to  reetrlct  the  other  In  subsequoit 
disposition  of  property,  unless  we  except 
the  testimony  of  Mr.  Bcdse.  Again*  the 
course  of  the  plalnttff  in  contesting  her  fa- 
ther's snbsequent  will  oa  the  ground  of  his 
alleged  insanity  la  inomisistent  with  the 
idea  of  the  contract  to  make  a  will,  and  In 
good  morals  at  least  ought  to  bar  her  from 
changing  front  as  she  does.  If  there  was 
a  contract,  naturally  she  would  have  sought 
Its  enforcement  in  the  first  instance,  instead 
of  contesting  his  will.  She  is  not  In  the 
equitable  position  of  one  who  has  performed 
valuable  services  for  a  decedent  with  the  ex- 
pectatlon  of  being  suitably  rewarded  by  a 
devise  or  bequest  of  property.  She  claims 
only  as  a  descendant  of  the  testator.  She  Is 
merely  not  satisfied  with  |20,000,  and  wants 
more. 


The  imwer  of  dlsporine  of  lands  or  goods 
owned  an  individual  is  an  essentlaL  ele< 
ment  of  i»nH>erty.  As  against  this  preioga- 
tlT6  of  testamentafT  dlspotftlwi,  children 
have  no  vested  ri^ts  In  the  estates  of  their 
parents.  Much  of  the  litigation  in  contesting 
wills  has  ipown  oat  of  Uie  fallacy  that  the 
statute  of  descents  confers  upon  <^dren 
benefits  of  which  ttiey  cannot  be  derived 
by  their  parmts  whether  they  die  testate 
or  intestate.  The  tme  legal  principle  how- 
ever, rmiaina  that  the  {werogattTO  of  saying 
who  diall  a^cfy  his  earnings  tittet  his  death 
abides  In  the  parent.  It  is  a  wiae  and  just 
provision  of  the  law  for  the  protection  uid 
security  of  <rid  age.  It  la  ofC^  potent  to 
compel  the  perframance  of  filial  obligations 
and  to  lnq;>ire  loyalty  in  otherwise  unduti- 
ful  children.  Except  upon  cogent  reasons 
plainly  established,  we  ought  not  to  ignore 
the  rl^t  of  the  owner  to  dispose  of  ills 
pn^rty  according  to  his  own  ideas  or  to 
unmake  his  will  because  he  did  not  do  as 
we  personally  might  have  done  in  the  same 
situation. 

Although  oar  Code  requires  a  will  to  be 
executed  In  the  presence  of  two  attesting  wit- 
nesses who  shall  sign  the  same  at  the  re> 
quest  of  the  testator  in  his  presrace  and  in 
the  presence  of  each  other,  we  are  called 
upon  by  this  suit  in  effect  to  igoore  the  stat- 
ute and  substitnte  fOr  the  will  established 
under  a  contest  upon  the  sanity  of  the  tes- 
tator, the  one  made  by  him  February  11, 
1896,  all  upon  the  statemoito  of  the  one  at- 
torney who  drew  the  wills  and  who  speaks 
from  memory  almost  18  years  after  the  oc* 
currence  which  he  relates.  In  this  connec- 
tion, the  case  of  Moore  v.  Campbell,  102  Ala. 
445,  14  South.  7BIK  may  be  read  with  pn^t, 
to  the  effect  that  under  a  statute  similar 
to  our  section  73D8,  U  O.  U,  this  cannot  be 
done  hecanae  it  is  an  evasion  of  the  law  ot 
wills  and  an  dfort  to  Impress  a  parol  trust 
vxfioa  lands  In  violation  of  the  Code  section 
dted. 

As  to  Oe  making  ot  the  cwtract  averred, 
we  cannot  rely  upon  the  wills  themselves, 
because  they  make  no  refer«ice  whatever  to 
each  other.  As  said  In  Frazler  v.  Patterson, 
243  IIL  80.  90  N.  E.  216,  27  L.  B.  A.  (N.  a) 
508, 17  Ann.  Caa.  1003: 

"If  two  persons  make  wills,  each  devising  bis 
property  to  the  other,  there  la  no  necessary  in- 
ference that  the  wills  were  the  result  of  any 
mutual  or  redprooal  agreement  or  naderstasd* 
inc." 

In  that  case,  dted  in  the  t^nion  of  Mr. 
Justice  Johns,  the  court  was  considering 
a  Joint  will  containing  terms  of  contract, 
and  limited  to  such  an  instance  the  Hoc- 
trine  that  the  agreement  might  be  establi^ed 
by  the  terms  of  the  instrument  itself.  In 
Prince  v.  Prince.  64  Wash.  552, 117  Pac.  255. 
while  holing  under  the  amide  extraneous 
proofs  in  the  case  that  there  was  a  cmtract 
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relating  to  the  testamentary  ^aposltlon  of 
Qie  property  ot  fhe  parrats.  the  court,  speak- 
ing through  Mr.  Justice  Ohadwlck,  quotes 
with  approval  the  langaage  <tf  section  6  c£ 
Hemson  on  Preparation  and  Gmteat  of  Wills, 
as  follows: 

"Bat,  to  inToke  the  Interrentioii  of  equity,  ft 
in  not  laffiefent  that  there  are  wills  stmnltane- 
onsly  made,  and  similar  fn  their  crose  provl- 
dona,  but  the  existenoe  of  a  dear  and  definite 
contract  must  be  shown,  eiAer  by  proof  of  an 
express  agreement,  or  by  nneqnlToca]  dieam* 
stancee." 

See,  also,  McC^uaban  t.  McOIanahan,  77 
Wash.  138,  187  Pac.  479^  Ann.  Gas.  1»16A, 
4«1. 

Again,  the  mother  said  in  her  testamentary 

document: 

"I  IntentlonBlIy  omit  stving  anytUng  to  my 
children,  Georgia  SVances  StevMs  and  Oeofge 
Tobias  Myers,  Jr^  knowins  that  my  hurt>and 
will  care  and  provide  for  them." 

It  would  seem  that,  If  these  wills  were 
made  In  pursuance  of  a  contract,  the  one 
would  have  referred  to  the  other  or  to  the 
contract,  and  the  testator  would  have  said 
something  like  this,  •  •  •  knowing 
that  my  husband  has  provided  for  them  by 
will  of  even  date  herewith,"  or,  "that  he  has 
agreed  with  me  to  provide  for  them."  It  is 
worthy  of  note,  also,  that  nothing  is  said  by 
either  testator  about  the  kind  of  care  or 
amount  of  provision  that  was  to  be  made 
for  the  children  by  the  other.  All  Is  left 
to  future  disposition.  The  central  Idea  of 
the  situation,  as  expressed  by  the  language* 
of  Mr.  Boise,  Is  found  In  his  statement: 

"  •  •  *  That  Mrs.  Myers  had  helped  him 
make  his  moner  and  he  thought  he  wanted  to 
give  everything  be  had  to  hw,  and  ttiat  die  felt 
the  same  way." 

Like  that  of  any  other  witness,  the  analy- 
sis of  his  testimony  dioald  be  eoDdncted  In 
the  light  wbldi  all  the  drcnmstances  of  ttie 
case  throw  iqioa  it.  Bia  aqpiaintance  with 
the  pinfnriir  runs  back  to  a  date  before  her 
marriage^  and  erer  ^ce  be  has  been  her 
firloid.  it  la  natural  that  an  early  friend- 
aftiip  for  one  of  the  opposite  sex  would.  In- 
sendbly  at  least,  lufinence  one  in  later  years. 
Mr.  Bcdse  testifies  Uiat  he  aidearored  to  dis- 
abuse the  mind  uf  Bfr.  Myers  of  bis  preju- 
dice against  the  plaintUf  s  husband,  and  It  Is 
fair  to  presume  that  the  witness  regretted 
the  acticm  of  the  fattier  in  bequeathing  only 
$20,000  to  the  plaintiff.  The  record  justifies 
the  Inference  that  bis  mind  was  predisposed 
to  finding  a  way  by  which  the  plaintiff  could 
share  more  substantially  in  ber  fhther's  ac- 
cumulation of  property.  Although  he  was 
one  of  the  principal  witnesses  In  tbe  contest 
instituted  by  the  plaintiff  to  overthrow  ber 
other's  will  because  alleged  Insuie  delu- 
aions  said  to  control  him,  and  detailed  the 
traasaeti(m  ef  making  tbe  two  wills  bj  tbe 


patents  with  all  Its  pr^plnarles,  we  find 
in  bis  narmtive  there  not  a  word  Indicating 
that  there  was  any  cuitxact  to  make  Irrer- 
ocaWe  wills.  9e  tells  of  the  elder  Myers 
often  talking  to  him  by  tbe  hour  about  Us 
wife  after  her  death  and  of  drawing  bis 
later  will  and  Its  codidl,  but  the  existence  of 
a  covenant  between  the  father  and  mother 
never  occurred  to  him  until,  as  be  puts  it, 
he  "was  called  Into  tbls  casa"  It  is  at  least 
unlikely  that  In  all  those  hours  of  commun- 
ing with  his  friend  and  client  that  agree- 
ment was  not  discussed,  if  it  ever  was  made. 
Assuredly  something  would  have  been  said 
about  it  when  his  duty  as  a  lawyer  caUed 
upon  him  to  restrain  that  client  about  to  act 
in  violation  of  bis  compact  irrevocably  seal- 
ed by  tbe  death  of  the  otb^  part?  as  be 
would  do  In  making  the  latw  will. 

Coming  to  ^^t  the  witness  says  in  the 
present  litigation,  we  find  him  declaring 
first  that  Myers  told  him  the  pair  bad  "de- 
cided" to  make  wUls.  Prominent  In  th^t  con- 
nection Is  the  announced  purpose  ol^tiie  tes- 
tator to*  give  all  his  property  to  his  wife  and 
his  statement  that  he  did  not  want  "to  pro- 
vide anything  for  the  dilldrm  now."  Final- 
ly, however,  after  18  years  of  sUenoe  about 
this  chimerical  contract;  with  every  oppor- 
tunity to  describe  it  In  the  closely  contested 
will  case,  when  pressed  by  plaintiff's  conn- 
s' at  the  hearing  of  this  suit,  the  witness, 
like  an  exhausted  runner,  stumbles  over  the 
line  at  the  finish  with  the  statement  that 
Myers  said,  "They  had  come  to  an  agree- 
ment" Mo  language  of  stipulation  Is  Im- 
puted to  Mrs.  Myers.  According  to  tbe  single 
witness,  all  she  said  was  that  she  wanted 
the  same  kind  of  a  will,  clearly  indicating 
only  identical  action  of  the  husband  aud 
wife  with  DO  thought  of  creating  an  obliga- 
tion. The  idea  of  restricting  the  testamen- 
tary power  of  the  snrvlvor  by  the  execution 
of  identical  wills  never  occurred  to  any  one 
until  after  the  death  of  the  parents.  The 
phrase,  "they  had  come  to  an  agreement," 
being  an  oral  admission  of  a  party,  must  be 
viewed  with  caution.  L.  O.  L.  |  868,  subdi- 
vision 4.  Even  If  an  accurate  rehearsal  of 
what  Myers  said  18  years  before.  It  savors 
too  mu(3i  ot  aft«thought,  under  all  the  cir- 
cumstances, to  measure  up  to  that  clear, 
predse,  and  convincing  proof  which  all  the 
authorities  require  to  make  out  a  case  for 
specific  performance  of  a  contract  chan^ng 
the  title  to  real  property  otherwise  within 
the  statute  of  frauds.  "Agreement"  does  not 
necessarily  mean  contract.  Jurors  "agree" 
upon  a  verdict  Tbe  parents  *^greed"  to 
make  a  trip  to  Mexico,  as  stated  In  the  tes- 
timony. Tet  no  obll^tion  arises  from  ci- 
ther ^tuatlon.  In  short,  the  testimony  dis- 
closes no  more  than  that  they  were  animat- 
ed tqir  a  common  purpose  and  each  followed 
tbe  ezaBq>le  of  the  other. 

In  peaking  ot  part  perfbnMaiios^  Ponieroy. 
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In  bla  work  on  <3ontract8  (Bectkm  108).  states 
the  rule  thus: 

"^th  tbia  explanBtUm  of  thdr  probative 
effect,  the  acts  ot  part  performaaoe  most  be 

done  in  porsaance  of  the  apreetneot;  must  un- 
equivocally refer  to  and  resalt  from  the  agree- 
ment; or,  in  other  words,  dearly  showing  that 
there  exists  some  contract  between  the  parties 
they  must  be  exduBlvely  referable  thereto;'  it 
must  appear  that  they  would  not  have  been  done 
except  on  account  thereof  end  the;  must  be 
consistent  with  the  contract  allied.  When 
parol  evidence  has  been  admitted  to  prove  tiie 
agreement  in  suit,  the  acts  of  part  performance 
must  be  clearly  and  exclusively  retoable  to  and 
in  pursuance  of  its  terms." 

In  a  note  to  the  preceding  section  Is  quoted 
an  utterance  of  Sbadwell,  V.  0.,  in  Dale  t. 
BamiUon,  5  Harg.  369: 

"It  is  generally  of  the  essence  of  audi  an  act 
of  part  pei^ormance  that  the  court  shall  by 
reason  of  the  act  itself  without  knowing  wheth- 
er there  waa  an  agreement  or  not  find  the  par- 
ties unAuivocally  in  a  position  different  from 
that  whni  according  to  their  legal  rights  they 
Would  be  in  if  there  were  no  contract.  •  •  • 
But  an  ac^  which,  though  in  truth  done  in  pur- 
suance of  a  contract,  admits  ctf  eqilanation 
without  Bonm^g  a  cratract,  is  not  In  general 
admitted  to  constitute  a  part  performance  to  take 
the  case  out  ot  the  statute  of  frauds;  as  for 
example,  the  pi^ent  of  a  sum  of  money  alleged 
to  be  purdiase  money." 

Id  Wagonblast  t.  Whitney,  12  Or.  83,  6 
Pac.  399.  a  salt  to  ounpel  the  specific  per- 
formance of  a  Terbal  contraet  to  eonTey 
lands,  Mr.  Justioe  Lord  discussed  the  an- 
thorlttes  at  length,  and  said,  respecting  the 
measure  of  proof: 

"Nor  win  the  spedfic  performance  of  a  parol 
contract  be  granted,  unless  it  be  proved  in  the 
dearest  manner  and  substantially  the  same  ctm- 
tract  as  set  out  in  the  bilL  Brown  v.  Brown, 
47  lUeh.  8M.  niese  ore  salutary  but  stringoit 
rules,  in  the  obaervanoe  of  which  the  interests 
of  society  and  the  public  welfare  are  involved. 
A  party  is  presumed  to  know  the  requirements 
of  the  law,  and  that  a  contract  for  the  sale  of 
land  must  be  in  writing.  When  he  asks  a  court 
of  equity  to  interfere,  and  save  him  from  the 
consequences  of  hfs  disregard  of  the  lew,  the 
burden  ot  ptoat  la  rightfully  thrown  opoo  him 
to  show  a  case  outside  of  the  (deration  of  the 
statute.  The  court  will  not  interfue  to  protect 
his  ri^ts,  and  lend  its  aid  to  the  enforcement 
of  a  contract  depending  upon  parol  evidence  and 
part  performance,  unless  he  proves  the  existence 
of  the  contract,  its  terms,  and  the  acts  of  part 
performance  by  dear,  satisfactory,  and  indubi- 
table proof —dting  authorities. 

In  Kinney  t.  Mnrray,  170  Mo.  TOO,  71  S. 
W.  202,  the  court  said: 

"But  the  proof  of  such  a  contract  must  be  so 
cogent,  dear,  and  fordble  as  to  leave  no  rea- 
sonable doubt  in  the  mind  of  the  chancellor  as 
to  its  terms  and  character;  and,  where  tiie  con- 
sideration consists  of  acts  to  be  pMformed,  there 
must  be  like  proof  that  the  nets  performed  refer 
to  and  lesult  Inw  that^oontpict,.  and  ace  such 


as  would  not  have  been  done  unless  on  account 
of  that  very  agreement  and  with  a  direct  view 
to  its  performance.  .There  must  be  no  equivoca- 
tion or  oncertaln^  In  the  case^* " 

In  Berg  r.  Moreno.  190  Mo.  416,  97  S.  W. 
001.  9  L.  R.  A.  (N.  S.)  167.  the  court  lays 
down  the  standard  that — 

"It  most  appear,  not  only  that  seme  contract 
waa  performed  by  tiie  benefleiary,  but  that  the 
identical  cratraet  sued  on  was  performed,  and. 
that  the  acts  relied  on  to  show  performance 
should  pdnt  unvaryingly  as  the  needle  to  the 
pole  to  the  ciHitract  in  suit  and  to  no  other;" 
and  that  the  prindples  are  "wdl  settled  as  re- 
quiring a  high  and  stringent  character  of  proof, 
to  wit,  proof  so  impelling,  so  definite  and  dear, 
that  there  can  be  no  reascmable  doubt  of  the 
existence  of  a  cwtrac^  of  its  terms,  and  of  Its 
performance." 

Rejecting  the  rule  that  the  evidence  must 
clearly  and  fficclurtvely  refer  to  the  contract  > 
pleaded  and  to  no  other,  without  equivoca- 
tion, an  analogy  may  be  drawn  from  the 
role  laid  down  by  Mr.  Justice  McBrlde  in 
Spain  T.  O.  W,  B.  ft  N.  Co.,  78  Or.  355.  153 
Pac.  470»  Ann.  Gas.  1017B,  1104.  where  be 
says: 

"When  the  evidence  leaves  the  case  in  sudi  a 
situatioo  that  the  jury  will  be  required  to  specu- 
late and  gueas  whidi  of  several  posrible  causes 
occasioned  the  injnry,  that  part  of  the  case 
should  be  withdrawn  from  their  oonsidmtitHi." 

The  rule  Is  thus  laid  down  In  Johnson  v. 
Devlne,  186  111.  App.  341: 

"When  such  a  contract  Is  made  the  basis  of 
en  action,  the  evidence  in  support  thereof  should 
be  looked  upon  with  great  jealousy,  and  weighed 
in  the  most  scrupulous  manner,  and  the  char- 
acter, conduct,  and  testimony  of  the  witnesses 
should  be  such  as  to  inspire  ctmfidence  that  they 
are  teUing  the  tmtiL  Bndi  a  contraet  can 'only 
be  wCorced  when  it  is  dearly  proven  by  direct 
and  positive  testimony,  and  when  the  terms  of 
tiie  contract  are  definite  and  certain.  The  most 
stringent  doctrines  of  the  court  should  be  ap- 
idled  In  sndi  cases." 

In  Wilson  v.  Gordon,  73  8.  O.  155,  63  S. 
E.  79,  two  maiden  sisters,  after  a  conference 
on  Joint  request  in  writing,  had  two  wills 
prepared  by  the  same  attorney  giving  all  the 
property  of  each  to  the  other  without  llmi- 
tatitm,  with  the  provision  that  If  the  dev- 
isee should  die  in  the  lifetime  of  the  tes- 
tator the  property  ^ould  go  to  a  niece  and 
her  children;  and  it  was  held  that  they  were 
not  mutual  wills,  and  that  the  surviving 
sister  after  having  accepted  the  benefits  of 
the  deceased  sister's  will  might  destroy  her 
own  will.   The  court  says  In  that  oplnltxi : 

"But  where  a  contract  to  make  or  not  to  re- 
voke a  will  is  set  up,  there  are  strong  reasons 
for  requiring  an  agreement  definite  and  certain 
established  by  evidence  dear  and  convlndng. 
The  evidence  comes  from  the  Uvlng  agsinst  tha 
dead,  who  cannot  speak  in  his  own  bdialf  In 
disproof  of  a  charge  ot  the  violation  of  a  strfemn 
<Aliga(ion.  *  *  *  33ie  dlscustion  by  two  per* 
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sons  bound  to  each  other  hj  the  closest  ties  ot 
affection  as  to  dbg^tion  ci  Ohdr  proput?  r»- 
■tdtinf  in  aQMrate  niBm  by  vbleh  the  propertj 
ot  each  waa  left  to  llie  otiher  affwda  no  ground 
for  the  infureDoe  that  either  undertook  or  exact- 
ed a  legal  obligation." 

Speaking  further,  the  conrt  said: 

"Bat  there  are  eome  facts  which  go  vfcry  far 
towards  disproving  any  contract  Not  only  was 
there  no  £atimati(Hi  from  either  of  the  KisteiB 
that  they  bo  understood  it  in  the  Ufetime  of  Miss 
Mary,  but  the  terms  of  the  wills  are  very  sig- 
nificant. They  were  prepared  witli  great  care 
and  after  mudb  consideration.  Ti»  fact  that 
there  was  an  absolnte  devise  from  each  sister  to 
tbe  othw  without  limitation  was  strong  evidence 
that  there  was  no  intentim  to  limit  the'  power 
of  alienaticm.  When  an  intention  is  reduced  to 
writing  either  In 'the  form  of  a  win  or  a  con- 
tract, there  is  always  tiie  strong  implication  o( 
fact  that  the  whole  iotentian  has  been  express- 
ed, and  an  imi^cation  still  stronger  that  there 
is  no  agreement  or  intoition  contrary  to  that 
expressed." 

Hale  v.  Hale,  90  Va.  728,  19  S.  B.  739,  was 
a  case  where  two  sisters  made  Identical 
wills.  One  of  them  married,  before  whldi, 
bowerer,  she  consulted  an  attorney,  who  ad- 
vised her  that  her  marriage  would  have  no 
effect  on  her  will.  She  died  under  that  be- 
lief and  never  republished  her  testamentary 
document.  After  stating  the  principles  re- 
lating to  part  performance,  the  conrt  said: 

"Now  the  alleged  acts  of  part  performanos  In 
the  present  case,  taken  singly  or  collectlTely, 
do  not  bring  the  case  within  these  principles. 
The  making  and  preserving  the  wills,  under  the 
dreomstances  stated  in  the  bill,  while  they  are 
acts  MHiaistent  with,  are  yet  not  demmatrative 
of,  the  existence  of  any  contract  between  the 
parties,  or.  in  other  words,  the;  do  not  onequiv- 
ockOj  show  that  there  waa  a  contract  N<m 
constat,  the  wills  were  not  made  from  motives 
of  love  and  affection,  and  independentlj  of  any 
contract  or  agreement;  and,  this  being  w,  parol 
evidence  to  estaUlah  the  alleged  oontract  would 
not  be  admlMlble." 

Wanger  t.  Marr,  257  Mo.  482,  16B  S.  W. 
1027,  was  a  case  In  which  the  husband  and 
wife  each  executed  a  will.  By  these  each 
was  given  a  life  estate  In  the  property  of 
tbe  other  and  the  remainder  was  devised 
to  plaintiffs  and  defendant  The  wife  died, 
and  the  husband  took  possession  of  her  land. 
Afterwards  he  executed  another  will  incon- 
sistent with  the  former,  and  died.  The  court 
held  that  the  evidence  waa  Insuffldent  either 
to  prove  a  contract  or  to  require  spedflc  per- 
formance thereof.  In  Sappingfleld  v.  King, 
49  Or.  102.  89  Pac.  142,  90  Pac.  160,  8  L.  R. 
A.  (N.  S.)  1066,  it  appears  that  a  husbaiid 
and  wife,  after  consideration  of  the  same  for 
some  weeks,  went  to  the  office  of  an  attorney, 
where  the  wife  executed  a  deed  conveying 
to  her  husband  all  her  land,  to  take  effect 
after  her  death,  and  he  made  a  will  be- 
gneathlng  his  property  to  her  while  she  Ut- 
ed,  ^th  remainder  to  other  parties.  He 
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died  first,  and,  in  a  suit  by  the  widow  to 
quiet  the  title  to  her  lands  as  against  a  claim 
of  the  residuary  legatees  of  her  fansband,  it 
was  contended  that  the  testimony  showed  a 
binding  contract  between  th.Q^  hnsband  and 
vrlfe  to  make  mntnal  wills,  whldi  became  ir- 
revocable upon  the  death  of  one  of  the  con- 
tracting parties.  It  Is  enough  to  say  of  the 
record  In  that  case  that  it  went  much  far- 
ther than  anything  revealed  here  to  estab- 
lish such  a  contract  Mr.  Justice  Eakln, 
however,  dismissed  the  contention,  holding 
that  the  testimony  waa  Insufficient  to  fulfill 
the  standard  requiring  clear  and  convinc- 
ing evidence  of  a  contract  specific  perform- 
ance of  which  Is  desired. 

The  principle  to  be  dednced  from  all  the 
authorities  on  part  performance  Is  that  It 
must  point  unequivocally  and  nndlspntably 
to  the  contract  alleged  and  to  nothing  else. 
If  It  can  be  referred  to  any  other  contract 
or  arrangement.  It  is  insufficient  Applying 
the  rule  to  this  case,  in  the  llgiLt  of  the  only 
written  memorial  of  the  transaction  between 
hnsband  and  wife,  namely,  the  two  wills  of 
February  11,  1896,  we  will  suppose  that  In- 
stead of  the  one  alleged,  there  waa  In  fact  a 
contract  between  the  husband  and  vrtfe  that 
each  should  leave  the  entire  estate  to  the 
other,  with  discretion  to  provide  for  the  chil- 
dren as  the  survivor  should  think  best  Tbe 
two  wills  as  drawn  would  be  the  only  prac- 
tical expression  of  such  intention.  More 
than  two  years  after  th^  were  executed  we 
find  Mrs.  Myers  saying  to  her  niece,  Mrs. 
Van  Duers: 

"No;  your  uncle  accumulated  It  himself,  and 
he  has  a  right  to  say  what  shall  be  done  with  it 
or,  if  be  is  not  here,  I  have  a  right  to  say  what 
shall  be  done  with  It" 

She  doubUeas  had  in  mind  at  the  time  the 
two  wills  in  question.  If  the  complaint  Is 
true,  she  knew  that  they  were  Idesitlcal  in 
tbtAr  terms.  Her  statement  to  her  nleoe 
clearly  shows  her  attitude  towards  that  ar- 
rangement and  is  utterly  Inoonslat^t  with  a 
covenant  to  devise  the  property  of  the  sur- 
vivor absolutely  and  at  all  events  to  the  chil- 
dren In  equal  sharea.  If,  as  Mrs.  Myers  said, 
her  husband  had  the  right  to  say  what 
should  be  done  with  the  estate,  he  certainty 
was  not  fettered  by  any  contract  to  dispose 
of  It  only  in  a  certain  manner  and  to  two 
particular  i>ersoD8.  Tbe  parents  evid^tly 
intended  to  leave  the  whole  property  to  the 
one  remaining  after  the  first  decedent,  to 
dlspoee  of  without  any  restraint  or  condition 
whatever.  The  acts  of  the  parties  and  the 
declaration  of  Mrs.  Myers  coincide  and  har- 
monize with  that  estimate  of  their  transac- 
tion. The  only  memorial  of  the  matter 
which  either  spouse  required  of  the  other 
was  a  will  to  which  the  law  attaches  tbe 
quality  of  revocablllty  at  the  pleasure  of  the 
testator.  They  were  not  making  a  fixed  and 
deinlte  contract  Tbey  were  publlsUng  am- 
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bnlatory  wills  each  subject  to  renaudatios 
at  any  time.  Referable  as  It  la  to  an  agree- 
ment leaving  the  whole  disposition  of  the  es- 
tate to  the  discreUon  of  the  snrrlror,  the 
testimony  about  a  mere  casual  expression  of 
the  testator  ll  not  sntBdent  to  support  spe- 
dflc  performance  of  an  irrevocable  contract 
to  make  a  will. 

Neither  of  the  parties  ever  contemplated 
giving  up  control  of  their  several  pn^erties 
elthor  then  or  aftwwards.  ISiAt  the  surviv- 
or was  left  oDtrammded  In  that  respect  is 
made  as  clear  as  possible  by  the  language 
of  Mrs.  MyoB  in  her  conva!«atlon  with  her 
niece,  Mrs.  Van  Duers.  TbiA  statement  of 
the  plaintiff's  motheor,  one  of  the  couple  who 
of  all  others  knew  what  the  transaction  real- 
ly was.  pr<^rly  characterizes  the  subject  of 
the  present  contention.  It  is  conatstoit  with 
the  only  written  memorial  the^  left,  the 
wills  themsdvea.  It  is  not  at  variance  with 
the  testimony  of  Mr.  Boise. 

It  must  be  presumed  that  the  private 
transaction  of  Myers  in  making  the  last  will 
and  its  codicil  was  fair  and  regular,  favored 
as  he  was  by  the  ministrations  of  able  coun- 
seL  In  this  long  drawn  out  scramble  for 
filthy  lucre  there  were  those  who  had  the 
opinion  that  he  was  mentally  erratic;  but, 
although  he  had  a  long  and  successful  busi- 
ness career  bringing  him  into  contact  with 
many  people,  none  rose  to  Impeach  his  loy- 
alty to  his  contracts  until  his  daughter  at- 
tacked It  by  this  suit  We  cannot  presume 
that  he  broke  faith  with  his  departed  wife. 
Hie  presumption  Is  the  other  way,  and  the 
truth  is  manifestly  as  she  herself  stated  it 
to  Mrs.  Van  Duers. 

Let  us  concede  for  the  moment  that  the 
parents  had  some  kind  of  an  agreement,  un- 
derstanding or  arrangement.  Let  us  even, 
as  we  might  under  the  testimony,  suppose 
that  the  compact  was  that  the  survivor 
should  take  all  the  property  of  the  other 
with  full  discretion  about  leaving  any  of  It 
to  the  children  and  without  restriction  upon 
testamentary  disposition  of  It  by  the  one 
living  longer.  In  audi  a  case,  how  different- 
ly would  they  have  framed  their  wills  from 
the  way  the  plaintiff  alleges  they  did?  In  all 
the  divagations  of  discussion  no  one  has  an- 
swered this  question.  If  we  are  to  be  bound 
by  the  rule  laid  down  by  substantially  all 
the  authorities  to  the  effect  that  the  evi- 
dencG  to  support  a  decree  for  spedflc  per- 
formance  must  clearly  prove  the  contract  al- 
leged, the  question  cannot  be  answered  con- 
sistently with  a  reversal,  of  the  decree  of  the 
circuit  court 

Under  such  drcomstances,  we  would  do 
violence  to  the  almost  imbroken  current  of 
authority  on  part  p^orniance  and  assume 
to  make  for  the  survivor  a  will  according  to 
our  own  notions,  if  we  reversed  this  case. 
A  contrary  view  of  the  record  would  make 
it  impossible  for  one  spouse  to  bequeath  any- 
thing to  Out  other  without  raising  the  pre- 


sumptltm  of  a  contract  requiring  ttie  eame, 
and  would  unreasonaUy  fetter  .the  right  to 
dispose  of  estates  by  vrill.  ^e  following 
cases  are  InstmctlTe  on  the  subject  under 
conBlderaU<m:  CSirls^  Bamhart.  14  Pa. 
260.  S2  Am.  Dec.  648,  and  note;  Swash  v. 
SharpstelD,  14  Wash.  426,  44  Pac.  802,  32  L. 
R.  A.  796;  S«nmes  v.  Worthlngton,  88  Md. 
288;  Wallace  v.  Bappleye,  108  111.  2S1; 
GrindUng  v.  Behyl,  140  Mich.  641,  113  N. 
W.  290,  15  L.  R.  A.  (N.  S.)  466;  Horton 
V.  Stegmyer,  175  Fed.  756,  99  C.  C.  A.  332, 
20  Ann.  Gas.  1134;  Russell  v.  Jones,  1^5 
Fed.  029,  68  C.  C.  A.  487;  Taylor  v.  Hlggs, 
202  N.  T.  60,  05  N.  m  30;  McGlanahan 
V.  McClanahan,  77  Wash.  138,  137  Pac. 
470,  Ann.  Caa.  1915A,  461 ;  Buchanan  v.  An- 
derson. 70  8.  C.  454,  50  S.  B.  12;  Gould  v. 
Mansaeld,  103  Mass.  40S,  4  Am.  Bep.  573; 
Oawley's  Appeal,  136  Pa.  62S,  20  Atl.  667,  10 
L.  R.  A.  93;  Cross  v.  Cleary.  29  Out.  542; 
Toosey  V.  Hastings,  127  App.  Dtv.  94.  Ill  N. 
T.  Supp.  344;  la,  104  N.  T.  70,  86  N.  E. 
831;  Messier  v.  RalnvlUe^  30  B.  I.  161,  73 
Atl.  378;   EUuney  v.  Murray,  170  Mo.  674, 

71  S.  W.  107;  Edson  v.  Parsons,  155  N.  I. 
565,  60  N.  B.  2G5 ;  Dicks  v.  Cassels,  100  S. 
C.  341,  84  S.  E.  878;  Dyess  v.  Rowe  (Tex. 
Civ.  App.)  177  S.W.  1001:  Brewer  V.  Hierooy- 
moua  (Ky.)  41  S.  W.  310;  WaUace  v.  Wal- 
Uce,  158  App.  Dlv.  273,  137  N.  Y.  Supp.  43, 
143  N.  T.  Sut^.  1148;  Davidson  v.  Davidson, 

72  W.  Va.  747,  79  S.  E.  998. 

As  taught  by  subdivision  1  of  section  868, 
U  O.  L.,  summing  up,  let  us  Judge  of  the  ef- 
fect of  the  evidence  not  arbitrarily  but  with 
legal  discretion  and  in  subordination  to  the 
rules  of  evidence,  and  so  doing  ascertain 
where  the  preponderance  lies.  On  one  side 
we  find  the  statement  of  a  single  witness 
undertaking  to  recall,  after  a  lapse  of  18 
years,  the  language  of  Myers  that  "they  had 
come  to  an  agreemwit"  to  make  identical 
wills.  As  to  whether  they  were  to  be  so 
alike  or  were  in  foot  the  same,  we  are  asked 
to  accc^  the  oral  interpretatkm  of  the  wit- 
ness who  says  he  had  custody  of  them  many 
years  and  went  and  looked  at  them  aft^  he 
"was  called  into  this  case."  No  e»:u8e 
whatever  Is  offered  for  not  producing  the 
will  Itsdf .  This  is  all  that  fairly  can  he  set 
down  on  the  plaintiff's  side  of  the  account. 
On  the  other  side  is  the  version  givra  to  .the 
arrangement  by  Mrs.  Myers  Bs  related  In  the 
testimony  of  her  niece.  This  is  supported 
by  the  presumptions  that  Myers  was  inno- 
cent  of  the  wrong  of  vlolatli^  a  contract 
made  with  his  deceased  wife;  that  the  trans- 
action of  making  his  last  will  was  fair  and 
regular;  and  that  the  hlghw  evtdrace  of  the 
will  made  when  his  wife  made  hers,  if  .  he 
made  one.  viz.,  the  will  itself,  would  be  ad- 
verse from  the  production  of  the  Inferior  or 
oral  evidence  of  Its  cwtents.  L.  O.  L.  i  780, 
subds.  1,  19,  and  6.  Negatively  the  defend- 
ant's case  is  aided  by  the  fact  that  although 
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Uysra  llTsd  fHHn  Frtmury  11, 18M^  to  Jnly 
12,  1907,  yet  no  witness,  not  even  his  attor- 
ney to  y^bom  be  talked  so  firedy,  Imputes  to 
Mm  daring  all  that  time  any  wotA  indicat- 
ing a  contract  There  is  also  the  Improbabil- 
ity that  If  he  and  his  wife  were  negotiating 
an  agreement  he  would  conaoit  to  rdinqnish 
an  tDtnre  testamentary  control  of  his  f200,- 
000  worth  of  property  In  consideration  of  her 
doing  tfae  like  with  her  $40,000  worth. 

On  the  record  Mrs.  Van  Doers  is  quite  as 
worthy  of  belief  as  Mr.  Boise.  Laying  aside 
for  the  moment  all  the  statutory  presump- 
tions Doted,  tihe  best  that  can  be  said  for 
the  plaintiff  about  the  weight  of  the  testi- 
mony Is  that  the  statements  of  these  two  wit- 
nesses balance  each  other.  Tet  they  are  the 
only  ones  who  pretend  to  state  anytUag 
about  an  agreement. 

But  It  is  Incumbent  upon  the  plainticr  to 
prove  her  case  by  a  preponderance  of  the  en- 
dence;  otherwise  she  must  fail.  On  the 
other  band,  the  presumptions  torn  the  scale 
in  fiiTor  of  the  defendant  and  he  is  entitled 
to  prevail. 

The  remaining  lusnperable  objection  to  tbe 
plaintiff's  case  Is  that  It  is  an  attempt  to  cre- 
ate a  trust  concerning  real  property  npon  the 
doubtfol  oral  testimony  of  a  single  witness 
without  the  support  of  a  single  act  of  either 
party  but  what  Is  easily  and  naturally  ref- 
erable to  an  unrestricted  nonoontractoal  de- 
vise. In  this  reeqpect  the  case  is  plainly  gor- 
emed  by  section  804,  L.  O.  L.: 

"No  estate  or  interest  in  any  real  property, 
other  than  a  lease  for  a  term  not  exceeding  one 
year,  nor  any  trust  or  power  coDoaminf  such 
property,  can  be  created,  transferred,  or  de- 
clared otherwise  than  by  operation  of  law,  or 
by  a  conveyance  or  other  instrument  in  writing, 
■ubscribed  by  tbe  party  creating,  transferrlDgi 
or  declaring  the  same,  or  by  his  lawful  agent, 
under  written  authority,  and  executed  with  such 
formalities  as  are  required  by  law." 

And  section  7398,  L.  O.  L.: 

"Every  grant  or  assignment  of  any  existinc 
trust  in  lands,  goods,  or  things  in  action,  wUess 
the  sane  ah  all  be  io  writiog,  sobscribed  by  the 
party  making  the  same,  or  by  his  agent,  lawfully 
anthOTisedf  -riiall  be  void." 

To  sustain  this  suit  under  such  circum- 
stances is  to  make  the  title  to  real  property 
subject  to  the  slightest  vagary  of  memory. 
It  Is  to  invite  plunder  of  estates,  on  the  most 
flimsy  pretexts.  Besides  all  this,  it  is  well 
settled  that  equity  will  not,  as  a  matter  of 
right,  decree  epedflc  performance  of  any 
contract.  It  rests  solely  in  the  sound  dis- 
cretion of  the  court,  and  we  canuot  say  upon 
the  record  that  the  circuit  Judge,  who 
heard  ^e  testimony,  saw  the  witnesses,  and 
considered  all  the  drcnmstances  and  r^e- 
tlons  of  the  parties,  abused  his  discretion  in 
denying  the  suit  of  the  plalatlff.  Neither  Is 
the  case  made  by  the  plaintiff  sofflclent  to 


Impute  fraud  to  die  dead  fUher  or  to  an- 
thorlM  OS  to  record  blm  aa  a  flilOiless  «ot»- 
nantbreakwattbesottoflilBdan^ter.  Tb» 
decree  of  the  circuit  coort  should  be  affirmed. 


WHiHEILU  T.  WII.M1BI Ji- 
(Btqireme  Gourt  of  OT^<nL  Dee.  81,  IftlS.) 

1.  DxvoaoB  «=>106— Suit  Based  or  Dbsbb- 
■noN— Evidence  Admxssibu. 

Where,  in  divorce  suit  charging  desertion 
from  and  after  a  certain  date,  plaintiff's  tes- 
timony showed  that  on  such  date  the  parties 
were  not  living  together,  evidence  as  to  plain- 
tiff's miscondoct  was  properly  admitted,  al- 
though defendant's  amnrer  was  In  effect  a  gen- 
eral denlaL 

2.  DiTOBOB  «=a37(l)— "Desebtion." 

Separation  alone  Is  not  desertion. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deser- 
tion.] 

3.  DiTOBOB  «=s»S7(l)— DeSEBTIOH— ES8BNTUZ, 

Pboof. 

Where,  in  divorce  suit  charging  desertion 
from  and  after  a  certain  date,  plaintiff's  evi- 
dence disclosed  that  the  parties  were  living 
separate  on  such  date.  It  became  necessary  as 
a  part  of  plaintiff's  case  to  prove  that  the  sep- 
aration was  such  tiiat  tt  would  coiutltute  a 
desertion,  if  continued  for  a  year  from  that 
date. 

4.  DiVOBCB  «=>37(3)  — DBBBBTIOH— EVIDBKCE 
— SUFUCIBNOT. 

Defendant's  offer  to  resume  living  with 
plaintilE,  made  within  a  year  after  their  initial 
separation,  would  break  the  period  of  deser- 
tion, and  it  was  inenmbent  upon  plaintiS,  if  be 
wished  to  start  tbe  statutory  period  of  deser- 
tion, to  give  notice  to  defendant  of  bis  desire 
to  have  her  return  to  bim. 


5,  DivoEOB  ^s»lM(10)— Dbobcb  DKirnifo  Di- 
VDBCI— BaviKT. 
Trial  court  having  bad  the  opportunity  of 
hearing  tbe  witnesses  in  tbe  instant  case,  and 

also  in  prior  divorce  suit  between  tbe  parties, 
court  on  appeal  will  give  some  weight  to  find- 
ings of  trial  court  in  reviewing  deddon  denying 
divorce. 

In  Banc. 

Appeal  from  Olrcalt  Court,  Union  Ooonty; 
J.  W.  Koowlfls,  Judges 

Suit  by  Frans  Wllh^Un  against  Christina 
Wilhdm.  Decree  denying  divorce  to  plain- 
UjCC,  and  he  appeals.  Affirmed. 

This  is  a  suit  for  divorce.  Plaintiff  and 
defendant  were  married  In  1906,  and  on  Octo- 
ber 16,  1915,  while  living  at  La  Grande,  Or., 
domestic  relatione  grew  somewhat  strained, 
and  an  agreement  was  entered  Into  between 
the  parties  In  writing,  dividing  the  property 


ftnPor  eUter  csms      same  tople  and  KBT-NDliBBB  ia  all  Kw-HamlMiwl  DlgeaU  atul  liid«na 


Google 


58 


177  PACIFIC 


REPORTER 


(Or. 


tber  then  owaed.  aod  aiming  tbat  lience- 
ftvward  eadh  part?  vmild  paj  bU  own  liv- 
ing expenses  out  of  bis  own  Inomie  and 
property.  The  defendant  left  La  Grande 
and  went  to  Portland,  and  afterwards  to 
Woodbum,  Or.,  where  she  la  engaged  in  tbe 
mllUnery  bxislness. 

In  the  Eprli^  of  1916  plalntltT  ffled  a  di- 
vorce suit  againat  the  defendant,  with  the 
resnlt  tbat  In  September,  1916,  he  was  de- 
nied a  decree  of  dWorce.  On  September  18, 
1916,  defendant  wrote  plaintiff  a  letter  full 
of  expressioiui  of  love  and  affection,  and  stat- 
ed her  willingness  to  live  with  pltdntiff  at 
La  Orande  or  any  other  place,  and  aafeed 
him  to  come  to  ber.  This  letter  was  not  an- 
swered by  plaintiff,  and  on  March  21,  1918. 
another  letter  of  similar  Import  was  sent  by 
defendant  to  plaintiff  by  special  delivery, 
and  rec^pt  thereof  refused  by  plaintiff. 
There  Is  also  evidence  that  other  letters 
were  sent  by  defendant,  stating  her  willing- 
ness to  live  with  plaintiff  as  husband,  and 
wife.  On  March  22,  1918,  plaintiff  filed  a 
complaint,  alleging  that  from  the  1st  day  of 
October,  1916,  defendant  "without  cause  or 
provocation  willfully  deserted  this  plaintiff, 
and  has  at  all  times  since  said  date  and 
still  continues  to  live  separate  and  apart 
from  plaintiff,  and  has  refused  and  continues 
to  refuse  to  live  with  plaintiff."  The  answer 
filed  was  a  general  denial,  and  in  addition 
thereto  a  statement  that  defendant  was  at 
all  times  willing  to  condone  the  delinquencies 
of  plaintiff  and  live  with  him  as  his  wife, 
and  that  plaintiff  had  prevented  her  from 
BO  doing.  Hie  circuit  court  refused  a  de- 
cree of  divorce  and  plaintiff  aiveals. 

Crawford  A  Bakln,  of  La  Grande^  for  ap- 
pellant 

0.  H.  nnn,  of  La  Grande,  fOf  respondent 

OLSON,  J.  (after  stating  the  fftcts  as 
above).  This  salt  la  brought  on  the  single 
ground  of  desertion.  The  desertion  charged 
does  not  run  from  the  time  of  the  actual 
aeration  of  plalntUt  and  deCndant  but 
is  chaqied  as  oocnirlng  fnmi  and  after 
the  Ist  day  of  October*  191A.  The  defendant 
gave  evidence  In  the  case  tbat  the  original 
separatltm  waa.caused  solely  by  plaintiff,  In 
that  be  bad  for  aome  tjme  prior  to  the  sepa- 
ration been  carousing  around  and  becoming 
intoxicated  and  taking  other  wonen  oat  in 
blfl  aatonudfUe,  and  further  Uiat  be  told 
defendant  be  did  not  love  ber  any  more  and 
wanted  her  to  leave;  also  tbat  he  leased  the 
house  and  furniture  to  another  party  while 
they  were  occupying  Ibe  same,  and  in  ect 
ordered  her  to  leave. 

£11  Plaintiff  admits  In  effect  bis  attenUons 
to  other  w<»uen.  but  denies  that  be  ordered 
defendant  to  leave  blm,  and  Introduces  in 
evldoice  the  agreement  for  the  division  of 
the  prcver^,  wherein  It  la  provided  that 
each  party  shall,  pay  their  own  expenses 


tbcoceforward.  Plaintiff  contends  »n  ap- 
peal that  all  the  evldmoe  aa  to  the  niscon- 
duct  of  plaintiff  was  Improperly  admtted  In 
this  case,  in  that  the  answer  pleads  U  effect 
only  a  general  denlaL  This  position  is  not 
well  taken,  for  the  reason  that  the  teAlmony 
of  plaintiff  shows  tbat  on  the  1st  day  of 
October.  1916.  defendant  and  plaintlC  were 
not  living  togetber,  and  In  order  to  determine 
a  desertion  for  the  statutory  period  of  one 
year,  tbat  would  commence  on  that  date  and 
ran  contlnoonsly  fnnn  tbat  time.  It  ti  neces- 
sary to  ascertain  the  relations  of  the  parties 
prior  to  tbat  time  and  the  reasons  for  tii^ 
separation. 

[2,  t]  Separation  alone  Is  not  desertion. 
Luper  V.  Luper,  61  Or.  418,  96  Pac.  1099.  A 
husband  and  wife  are  often  absoit  from 
each  other  by  agreement,  for  travellag,  busi- 
ness, educatiwD,  or  merdy  pleasure;  and  such 
absence,  while  agreed  to  by  both  pudes,  la 
not  desertion,  even  though  continued  for  a 
period  ot  several  years.  When  plaintiff's  evi- 
dence disclosed  the  fact  that  on  October  1, 
1916,  plaintiff  and  defendant  were  living 
s^varate.  and  no  change  in  thtir  rtiatims 
was  made  on  that  date,  it  became  necessary 
as  a  part  of  piaintifTs  case  to  prove- that  the 
separation  was  such  that  it  wonld  constitato 
a  desertion  if  continaed  for  a  year  tram  that 
date. 

CoouQlasloner  Slater  in  Luper  v.  Laper, 
sopra,  has  defined  desertion  temif  as  toh 
lows: 

"Desertion  or  abasdoament  cooBistB  in  the 
voluntary  separation  ot  one  spooM  from  the 
other  for  the  prescribed  period  of  time,  without 
tiie  tatter's  eoasent.  without  jnstiflcatlon,  and 
with  the  intention  of  not  retomlng." 

[4]  We  have  carefully  namlned  the  evi- 
dence in  this  case,  and  find  therdn  no  offer 
im  (be  part  <tf  lAaintlff  to  make  a  home  for 
defoidant  at  any  time  since  they  separated, 
no  request  on  his  part  for  ber  to  retnm,  and 
no  answer,  fiavorable  or  otherwise,  to  ber 
numerous  requests  for  reconciliation  and  re- 
sumption of  marital  relations.  The  offer  of 
defendant  to  resume  living  with  plaintiff 
came  within  a  year  after  their  initial  sepa- 
ration on  October  16,  191S.  This  would 
break  the  period  of  desertion,  assuming,  for 
the  purpose  of  argument  that  defendant 
ever  deserted  plaintiff.  It  was  incumbent  up* 
on  plaintiff,  if  he  wished  to  start  the  stotu- 
tory  period  of  desertion,  to  give  notice  to 
defendant  of  his  desire  to  have  her  return 
to  him  in  order  to  establish  the  necessary 
element  that  such  desertion  was  without  the 
ccmsent  of  plaintiff. 

[S]  There  is  some  llttie  conflict  In  the  tes- 
timony; but  the  trial  Judge  having  bad  the 
opportunity  of  hearing  the  witnesses  in  this 
case,  and  also  In  the  ottier  case  preceding  It 
some  weight  should  be  given  to  bis  findings. 

The  decree  la  afiSrmed. 
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HINTON  et  al.  t.  BOETHLEE  et  al. 
<Saprane  Oowt  of  Ongon.  Dee.  81, 1918.) 

1.  Apfkai.  and  Ebbok  «=>1061(3)— Habulesb 
BsBOB— Oteebuuno  Motion  fob  Nonsuit. 

Any  error  committed  by  the  court  in  orer- 
mling  a  motion  for  nonmiit  was  cured,  if  any 
of  the  parties  afterwards  introduced  evidence 
sufficient  to  Bustain  the  verdict. 

2.  Pbincipai.  and  Agent  «=3l24:(3),  174— Bx- 

LATIOK— <itTSeTION  FOB  JUBT. 

In  action  for  breach  of  contract  to  ddiver 
sheep,  whether  the  [mwn  executing  the  con- 
tract for  defendant  was  authorized  to  do  bo, 
«r  whether  his  act  waa  ratified  by  d^cndant, 
held  for  the  jury. 

3.  PaiNCIPAL  AWD  AGEHT  «=>21— RELATION— 

Pboof. 

Agwicy  may  be  proved  by  the  testimony  of 
l&a  alleged  agent 

4.  PBINdPAI.  AND  AOZNT  «S>189(^— PlKAD- 
XNO  AND  IBBUSB. 

Under  en  allegatioa  that  defendant  agreed 
to  sell  400  heed  of  sheep,  plaintiffs  could  prove 
that  the  agreement  was  made  by  defendant  in 
person,  or  by  hia  authorized  agent,  or  by  one 
wliose  acts,  though  not  prerioualy  aathorized, 
were  afterwaxds  ratified. 

5.  Pbhtoipal  and  Agent  a=»149(l)— Liabtl- 

ITT  OW  PbINCIPAI* 

A  person  is'  not  liable  on  a  contract  execut- 
ed by  another  in  his  bdialf,  nnlees  he  preTiooa- 
ly  authwiied  or  anbwaaoit^  ratified  the  act 

6.  Tbiai,  «s>295(1)— Inbtbuctions. 

Ebch  instmcticA  should  be  viewed  in  con- 
nection with  the  remaining  InstructionB,  and 
should  be  conaid»-ed  as  a  whole. 

7.  Pbikoipaz.  and  Agent  «»140(^— Liabh.- 
ZTT  or  Agsnt. 

Whm  tme  h<^  himself  out  as  an  agent 
and  executes  a  ramtract  in  behalf  of  another, 
he  is  Ualde  on  an  Implied  warranty  that  he  Is 
an  antliOTised  agent,  where  he  waa  ndther  pre- 
viooaly  anthotUed  nor  the  act  aftwwarda  rati- 
fled. 

&  Pbincxpal  and  Agent  «a9l89(^— Liabh.- 
iTT  or  Agent— FixADXNO. 
Jn  a  plain  action  on  a  contract  recovery 
cannot  btf  had  against  <me  of  two  defendants 
on  the  ground- that  he  falsely  held  himself  oat 
u  the  anthmriaad  agent  of  the  otlier  deCendaitt 

0.  Salu  •s»418— iBsnzB— <3ontbact. 

In  an  acti<m  on  a  certain  written  contract 
to  d^ver  sheep,  executed  by  A.  on  behalf  of 
R.,  recoreiy  cannot  be  had  from  A.,  who  aab- 
aeqnently,  on  B-'s  failure  to  deliver,  agreed  to 
procure  other  sheep  for  plaintiff  on  the  same 
terms;  A.'s  agreement  befaig  a  new  omtraet 

In  Bana 

Appeal  from  Circuit  Court  Malheur  Goon- 
ty;  Dalton  Biggs,  Judjte. 

Actkm  br  W,  W.  Hinton  and  John  Beece, 
coputnera  as  Hinton  A  Beeoe,  against  Amos 


Roethler  and  J.  B.  Adrian.  From  a  Judg- 
ment for  plalDtifFs  against  the  defendant 
Boethler,  but  favoring  defendant  Adrian, 
plaintiffs  and  defendant  Roethler  aKieaL 
Reversed  as  to  defendant  Boethler,  and  af- 
firmed as  to  defendant  Adrian. 

W.  W.  Hinton  and  J<^  Reeoe,  partners 
doing  businesa  under  the  firm  name  of  lUn- 
ton  ft  Beece,  brought  this  action  agalnat 
Amoa  Boetliler  and  J.  B,  Adrian  for  the  re- 
coreiy ot  damages  teanltlng  from  a  broach 
of  an  agreement  for  tbe  dellrery  aomo 
elieep^  It  la  alleged  In  the  complaint  that— 

'^e  plaintiCs  entered  into  written  contract 
with  the  defendants  and  each  thereof,  wherein 
and  whereby  the  plalntiffli  pnndiased  from  tiie 
defendanta,  and  the  defendants  and  each  tbereef 
scdd  to  the  jdaintiffs,  400  liead  of  fine  ewe 
sheep  from  two  to  five  years  old,  to  be  absolute- 
ly sound  mouth  atuff,  at  the  agreed  price  o( 
$14.50  per  head,  and  in  said  contract  the  de- 
fendants and  each  thereof  promised  and  agreed 
to  deliver  said  sheep  to  the  pleintlSs  at  Jun- 
tnra.  Or.,  on  September  15, 1917." 

It  iB  also  averred  in  tbe  complaint: 

"That  immediately  upon  the  execution  and 
delivery  of  said  contract  as  aforesaid,  tbe  plain- 
tiffs paid  to  the  deffendanta  on  the  purchase 
price  <^  said  riieep  the  sum'  of  f400,  aiid  de- 
fendants received  the  said  sum  on  said  contract 
price,  and  acknowledged  receipt  thereof  in  the 
said  written  contract  and  ever  since  said  time 
the  defendants  have  retained  the  said  sum  of 
9400  and  now  have  the  same  in  th^  posses- 
don." 

After  alleging  tb&t  the  defeidanta  failed 
to  deliver  the  sheep  contracted  for  and  after 
specifying  the  damages,  the  complaint  con- 
cludes with  a  prayer  for  Judgment  "against 
the  defmdants  and  each  thereof*  fCr  |400, 
tbe  amount  paid  by  the  plalntUts  when  the 
agreement  was  made,  and  also  fCr  dfunages 
in  ttie  sum  of  $1,625.  Boethler  and  Adrian 
answered  s^rately,  and  the  answer  of  each 
consisted  of  a  general  denial  Upon  motion 
of  Adrian  the  court  directed  a  verdict  for 
that  defendant;  but,  as  between  the  plain- 
tiffs and  Roethler,  the  cause  was  submitted 
to  the  Jury.  The  Jury  awarded  the  plaintiffs 
a  verdict  against  Roethler.  Ibe  plEilntlffB 
appealed  from  the  Judgment  obtained  by 
Adrian,  and  Boethler  appealed  from  the 
Judgment  rendered  against  Mm. 

J.  W.  Mcculloch  and  W.  W.  Wood,  both  of 
Ontario,  for  plaintiffs. 

Jnlien  A.  Hurley  and  Gus  A.  Hurley,  both 
of  Vale^  for  defendant  Boethler. 

JoB^  J.  Heilner,  of  Baker,  and  George 
EI.  DaTla,  ot  Vale,  for  def aidant  Adrian. 

HABBI3,  J.  (after  atatlng  fbe  facts  aa 
above).  Tbo  plaiatHEa  oontad  tbat  Adrian 
was  the  agent  of  Boethler,  and  tttatactlng as 
sndi  agent  he  made  an  agreonent  (ribUgatlng 
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Boetbler  to  deliver  400  bead  of  sheep  to  the 
plalDtlffSk  It  was  claimed  by  the  plaintiffs 
that,  after  Roethler  failed  to  deliver  the 
sheep.  "Adrian  agreed  to  get  them  himself, 
and  deliver  them  to  plaintiffs,"  and  that 
"Adrian  thereby  adopted  the  contract  as  his 
own  and  became  bound  by  Its  terms" ;  and 
the  complaint  was  therefore  framed  upon 
tb^  theory  that  the  two  defendants  were 
Jointly  and  severally  liable  to  the  plaintiffs. 

A  statement  of  some  of  the  evidence  found 
ia  the  record  will  be  helpfuL  The  negotia- 
tions which  terminated  In  a  written  agree- 
ment were  carried  on  Hinton  and  Adrian. 
The  writing  recites  that  it  is  a  contract  "be- 
tween Amos  Roethler  of  Westfall,  seller,  and 
Hinton  &  Beeoe  of  Ontario,  buyer";  and 
that  the  seller  has  sold  to  the  buyer  "about 
400  head  of  fine  ewes  2  to  5  year  old  to  be 
absolutely  sound  mouth  stuff  at  $14.50  per 
head.  Time  and  place  of  delivery  about 
S^t  15  *17  at  Juntura."  The  receipt  of 
$400  is  acknowledged  as  a  partial  payment 
of  the  purchase  price:  the  instrument  is 
dated  July  28. 1917;  and  the  writing  is  dgn- 
ed  thus:  "Amos  Roethler,  Seller,  by  J.  B. 
Adrian." 

Adrian  teatlfled,  In  snbstance,  that  be  told 
BoeUiler  that  he  lAooght  that  be  could  sell 
some  of  the  latter'g  sbe^  at  $14.50  per  head 
to  the  plaintiffs,  and  that  Roethler  stated 
that  he  would  pay  a  commission  of  60  craits 
per  head  if  Adrliu  made  the  sale.  Adrian 
says  that,  shortly  after  this  cmivmution, 
he  saw  Hintcm  In  Ontario  and  opened  nego- 
tiations  for  the  sale  of  the  i^eep.  Adrian 
asserts  ttiat  be  told  Hinton  that  he  could  get 
400  bead  of  adieep  from  Roetbl«-,  and  that 
Hinton  said  that  he  would  take  the  sheep  if 
they  could  be  purchased  for  $14.50  per  head. 
Adrian  stated  that  he  then  told  Hinton  that 
he  would  telephone  to  Roethler  and  ascer- 
tain whether  the  latter  still  had  the  sheep 
and  whether  he  would  "take  that  price."  Ac- 
cording to  the  testimony  of  Adrian,  he  told 
Roethler,  when  talking  over  the  telephone, 
that  the  plaintiffs  would  take  the  sheep,  but 
that— 

"I  wonld  SBsume  no  obligations  whatever,  be- 
cause, not  knowing  the  ewcB,  I  would  sell  them 
no  other  way  except  Mr.  Roethler  would  be 
party  ot  the  first  part,  and  that  I  would  eigu 
his  name  to  the  contract,  and  making  him  the 
party  of  the  first  part.  He  said  It  would  be 
all  right,  to  go  ahead  and  sell  the  stuff  for  binL. 
*  *  *  Mr.  Roethl»  stated  to  me  over  the  tel- 
ephone it  would  be  all  right  to  sell  the  stuff 
acting  as  bis  agent,  which  I  Iiad  done  at  other 
times,  not  for  him,  but  often  times  for  other 
people." 

IHnton  stated  thnt  when  Adrian  came  out 
of  the  telephone  ottlce  he  siiid,  "I  talked  to 
Amos,  and  it  is  all  rli^ht,"  and  that  they 
then  went  tt>  the  bank  and  drew  up  the  writ- 
ten agreement.  When  the  writing  was  sign- 
ed, the  plaintiffs  made  a  partial  payment  of 


$400.  This  partial  payment  was  made  In 
the  form  of  a  check,  which  was  drawn  In 
favor  of  Adrian,  who  explained  to  Hinton 
that  Roethler  'Is  owing  me  money  and  I  will 
make  it  right  vrith  him,  I  will  give  him 
credit  on  the  amount  he  owes  me." 

Prior  to  July  28,  1917,  Adrian  had  sold  a 
large  number  of  sheep  to  Roethler,  and  about 
two  weeks  after  July  2Sth  Roethler  settled 
for  the  sheep  which  he  had  bought  from 
Adrian.  In  this  settlement,  according  to  the 
testimooy  of  Adrian,  Roethler  was  given 
credit  for  the  $400  which  had  been  paid  to 
Adrian  by  the  plaintiffs;  and  Adrian  also 
testified,  when  referring  to  the  agreement 
made  with  Hinton,  tttat  be  told  Roethler  at 
the  time  of  the  settlement  "of  the  contract 
being  drawn,  and  exactly  how  it  was  drawn." 
Hinton  testified  that  when  dealing  with 
Adrian,  on  July  2Sth  he  understood  that  the 
latter  was  acting  as  the  agent  of  Roethler 
and  that  he  dealt  with  Adrian  as  such  agent 
Hinton  also  told  the  jury  that  he  saw  Roeth- 
ler a  few  days  before  September  19tb,  the 
date  q>ecifled  In  the  contract  as  the  time  ot 
delivery,  and  that  .they  agreed  to  change  the 
time  for  the  delivery  of  the  sheep  to  Septem< 
ber  2l8t;  and  to  change  the  place  to  Juniper 
Springs. 

Roethlw  caused  about  525  bead  of  she^ 
to  be  driven  to  Juidper  Sprtnga  on  Sept^ber 
21,  1917.  mnton  went  to  Juniper  Springs 
for  the  pnrpose  of  receiving  the  dieep,  but 
upon  examining  about  150  head  found  that 
the  sheep  did  not  meet  the  Tfiqulrenents  of 
the  contract,  and  rejected  tbem.  It  is  not 
contmded  by  dtber  of  tibe  defendants  ttiat 
the  fihe^  driven  to  Juniper  Spiings  met  the 
reqnlrements  of  the  writing  signed  on  July 
28,  lOlT. 

Roetbler  testified,  in  substance,  that  be 
never  at  any  time  authorized  Adrian  to  act 
as  bis  agent;  and  he  also  denied  that  behave 
Adrian  authority  to  sign  his  name  when 
talking  with  Adrian  over  the  tel^hone  on 
July  28th.  Frank  Oxman  was  fn  chai^  of 
the  i^eep  which  were  driven  to  Juniper 
Springs.  When  Hinton  examined  these  sheep 
at  Juniper  Springs,  be  exhibited  the  written 
contnu^  to  Oxman,  and  the  latter  made  a 
report  to  Boethlw  of  what  occprred.  Roeth- 
Iw  says  that  the  first  Infonnathm  he  bad 
about  tbe  written  contract  was  when  Oxman 
told  him  of  having  seen  the  writing  at  Juni- 
per Springs.  In  brief,  Roethler  stated  that 
be  agreed  to  sell  the  sheep  to  Adrian,  and 
that  be  understood  that  Adrian  In  turn  con- 
tracted to  sell  the  sheep  to  the  plaintiffs. 
Roethler  explained  to  tbe  Jury  that,  about 
two  weeks  after  be  had  agreed  to  sell  the 
sheep  to  Adrian,  the  latter  told  htm : 

"Hinton  will  receive  the  ewes.  I  sold  them 
to  Hinton,  and  Hinton  will  receive  the  ewes 
from  you." 

The  plaintiffs  claim  that  the  defendant 
Adrian  Is  Individually  liable  on  tbe  contract 
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for  the  reason  that  be  adopted  the  contract 
hj  himself  agreeing  to  deliver  ttie  ahe^. 
The  record  discloses  that,  at  different  times 
anbseqaent  to  September  22d,  Hlnton  talked 
vith  Adrian,  and  that  he  aiao  had  sereral 
coDTersatioDa  with  Boethler.  Hlnton  testl- 
fled  that.  In  <me  of  his  conTersatUms  with 
Adrian  "In  r^ard  to  fulfilling  this  contract," 
Adrian  "aafd  he  would  famish  me  othor 
sheep."  When  asked  to  glre  a  full  explana- 
tion of  what  Adrian  said  about  being  wlU< 
Ing  to  turn  otw  other  she^,  Hlnton  testi- 
fied as  follows: 

"I  weot  to  Mr.  Adrian.  I  uy,  'Mr.  Roethler 
is  not  gtrfng  to  fiU  that  omtraet'  He  sayi : 
*Hr.  Hintw,  we  have  dealt  a  good  deal;  I 
don't  want  to  change  our  past  rdatlona.  I  have 
sot  some  sheep  I  think  will  fill  the  bill,  and  I 
will  let  Tou  have  them.'  " 

The  following  Is  taken  from  the  cross- 
examination  of  Hlnton:. 

"Q.  Isn't  It  a  fact,  Mr.  Hinton,  that  Mr. 
Adrian  told  yoa  that  he  would  try  to  get  sheep 
like  those  in  the  contract  for  yon?   A.  Mo>  sir. 

"Q.  O,  he  didn't  offer  them  Co  yoa;  he  just 
said  he  would  try  to  get  them?  A.  He  jnat 
■aid  be  would  try'  to  get  them  for  me,  and  try 
to  get  them  for  me  in  good  faith  to  me  for 
what  was  going  mi." 

{1, 2}  This  litigation  presents  some  fea- 
tures which  are  somewhat  norel  on  account 
of  the  relative  positions  taken  by  the  re- 
spective litiganta.  The  plalntlfls  claimed 
that  both  defendants  were  liable  oo  the  WTl^ 
ing;  that  Boethler  was  bound  by  his  agent; 
and  that  Adrian  became  obligated  by  what 
he  said  after  the  attwapted  delivery  at  Junl- 
per  Springs.  Boethler  contended  that  he 
never  anthorlzed  Adrian  to  act  for  him. 
Adrian  asserted  that  he  had  been  anthorlzed 
to  act  for  Boethler.  Each  defendant  gave 
testimony  which  was  designed  to  atrengtben 
his  own  position,  as  well  as  to  weaken  the 
position  of  the  other  defendant  At  the 
close  of  the  plaintiffs'  case,  each  defendant 
moved  for  a  Judgment  of  nonsuit;  but  tK>th 
motions  were  overruled.  Boethler  ctrntends 
that,  when  his  motion  was  made  and  over- 
ruled, there  was  no  evld«ice  whatever  to 
show  that  he  had  authorized  Adrian  to  act 
as  his  agent.  Even  though  It  be  assumed, 
without  deciding,  that  there  was  no  evidence 
at  all  upon  the  subject  of  agency  when  the 
plaintiffs  closed  their  case  in  chief,  yet  any 
error  committed  by  the  court  In  overruling 
the  motion  was  cured,  and  Boethler  can- 
not now  complain  If  au^  of  the  parties  after^ 
Tarda  Introduced  evidence  from  which  the 
jurors  were  oitltled  to  find  that  Adrian's 
acts  were  authorized  or  ratified  by  Boethler. 
Boundtree  v.  Mount  Hood  B.  B.  Co.,  86  Or. 
147,  161,  168  Pac.  61.  The  record  contains 
evidoioe  which  tends  to  show,  not  only  that 
Boethler  anttiorlzed  Adrian  to  sign  the  writ- 
ing as  his  agent,  but  also  that  he  afterwards 
ratlfled  all  that  bad  been  done  by  Adrian  as 


his  agwt  Whellier  Adrtui  was  In  trntb  au- 
thorized, and  whether  Boeliiler  did  in  fact 
ratify  what  had  been  done  Iqr  Adrian,  were 
amesttons  of  fftct  to  be  decided  by  the  Jury, 
and  not  by  the  oonrL  Anderson  r.  Adams, 
4S  Or.  621,  638,  74  Pae.  310, 

[t]  Immediately  after  all  Uie  parties  had 
omnpleted  the  Introductton  of  all  their  evi- 
dence, tlM  court  granted  Adrian's  motion  tor 
a  directed  verdict  Boethler  asserts  that, 
*if  the  court  was  right  In  granting  the  mo- 
tion et  Addan,"  his  evidence  "sihonld  not  be 
considered."  This  argument  is  based  nptm 
the  cmitentlon  that  Adrian's  ag«icr  conld 
not  be  proved  by  bis  testlmcmy.  This 
notion,  thou^  expressed  with  surprising 
freaaency,  is  without  authoritative  support: ; 
for,  to  repeat  what  was  said  In  lArtEltt  v. 
Oarstens  Packing  Co.,  60  Or.  KM,  106,  IM 
PacSTS: 

'The  right  to  prove  a  pared  agency  by  tesd- 
mouy,  of  the  person  who  claims  to  be  the  agent 
la  not  even  open  to  debate." 

[4]  In  Instruction  No.  6  the  coart  told  the 
ijiry  that  the  complaint  "la  based  upon  an  al- 
leged con&Mtt  wUdi  was  alleced  t»  have 
been  made  Inr  Adrian  on  b^lC  of  the  de- 
fendant AmoB  BoeOiler,  wtaer^  the  defend- 
ant agreed  to  deliver  «he^*  to  Ono  piain- 
tiffs.  Boethler  Insists  ttiat— 

"This  i^  an  incorrect  statement,  because  there 
is  nothing  said  in  the  cwmplalnt  to  show  that 
plalnttflli  claimed  tiiat  Adrian  was  an  agrat  for 
Boethler.** 

Under  an  allegation  that  Boethler  agreed 
to  sell  400  head  ot  sheep,  the  plaintiffs  conld 
prove  that  the  agreeoftent  was  made  by 
-Boethler  in  person,  or  by  his  anthorliad 
agent,  or  by  one  whose  acts,  though  not  pre- 
viously aathorised,  were  afterwards  ratified; 
for  the  reasw  that  in  the  final  analysis  It  la 
Boethler  who  agrees  to  sell  the  slieep.  Mas- 
ters T.  Walker,  174  Pac  1164. 

The  charge  to  the  jury  embraced  10  In- 
structions. The  first  7  are  the  only  onea 
claiming  oor  attention;  tor  instruction  Na 
8  mer^  states  the  role  measuring  damages, 
and  instructions  &  to  15,  Inoluslve,  oonsist 
of  the  statutory  instructions  given  in  all 
dvU  actions.  Instraetlon  No.  1  informs  the 
Jury  that  "the  plalnttOto  seek  to  recover  from 
the  defondant"  flOO  on  •  oontract" 

and  $1,625  "damages  tat  defendants  alleged 
wrongful  breach  of  a  contract"  Instruction 
No.  2  directs  the  Jury  to  return  a  verdict  for 
Adrian.  Instruction  Na  4  need  not  be  no- 
ticed. The  Inquiry  is  now  narrowed  to  in- 
structions numbered  3,  5,  6,  and  7. 

[8,  •]  Instruction  No.  6  follows : 

"The  guestiou,  plainly  stated,  gentlemen,  in 
this  case,  is  whether  that  contract  was  made 
by  J.  B.  Adrian  on  b^lf  of  Amos  Boethler. 
If  it  was,  and  yon  furdier  find  that  tliere  was 
a  breach  of  that  contract  then  yoa  should  find 
for  the  plaintifE  in  the  amount  that  yoa  may 
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think  be  U  entitled  to  under  Q»  evidenee  in 

tbis  case." 

The  question  In  this  case  InvolveB  some- 
ttilng  more  than  whether  the  writing  of  Jol; 
28,  1917,  was  made  by  Adrian  "on  behalf  of 
Roethler.  The  Important  qaestton  Is  wheth- 
er Roethier  autbottxed  Adrian  to  make  "that 
contract"  or  ratified  It  after  It  was  signed. 
Instmctlon  No.  6  was  equivalent  to  telling 
the  jury  that.  If  the  writing  was  signed  *1n 
the  name  of*  tnr  "toe  the  benefit  of'  BoeOi- 
ler,  he  would  be  llaUe.  Ttuit  the  wilting 
was  signed  Adrian  "In  ttie  name  of' 
Roethler  is  proved  conclusively,  and  that  It 
was  made  by  Hinton  and  Adrian  for  Boeth- 
ler's  benefit  was  likewise  establUhed;  and 
yet  Roethler  oonld  not  be  held  liable  nnleas 
he  previously  authorised  or  subeequoitly  rat- 
ified Adrian's  acts.  Instmctlon  No.  7  ctm- 
tains  the  same  iaxHt  iound  In  the  preceding 
instruction,  because  the  court  said: 

"If  yea  find  that  this  contract  was  made  by 
Adrian  in  behalf  of  Roethler,  you  should  find 
for  the  plaintiff  at  least  ia  the  sum  of  $400." 

It  is  true  that  each  Instruction  should  be 
viewed  In  connecUon  with  the  remaining  In- 
Btruetions,  and  the  Instructions  stioalB  be 
considered  as  a  whole;  and  therefore  in- 
structions 6  and  7  ml^t  i>0Bsibly  be  deemed 
innocuous  If  the  crncial  question  involved 
in  Che  litigation  had  been  made  ^inmlstab- 
ably  plain  to  the  Jury.  The  fault  Inhering 
■in  instructions  6  and  7  is  oilarged,  instead 
of  diminished,  if  we  consider  them  In  con- 
nection with  Instruction  No.  3,  which  In  ef- 
fect advises  the  Jury  that  Adrian  was  Boeth- 
ler's  agent.  Instmetlon  Na  8  reads  as  fid- 
lows  : 

"When  a  contract  Is  entered  Into  by  an  agent 
on  behalf  of  his  prlndpal  and  the  name  of  the 
principal  Is  disdoeed  and  idgned  to  the  con- 
tract, recovery  cannot  be  bad  Bgainst  the  agent 
OD  that  contract.  For  that  reason  the  defend- 
ant J,  B.  Adrian  has  been  discharged  from  this 
case.  You  shall  therefore  return  that  verdict, 
as  Z  have  directed  yoo,  in  r^ard  to  J.  B. 
Adrian." 

The  maaining  instructicm  Is  No.  6.  It 
opens  by  stating  that  the  ctnnplaint  is  based 
upon  an  alleged  contract  claimed  to  have 
been  made  by  Adrian  "(m  bebalf  of'  Boeth- 
ler,  and  then  tlie  Instructlai  continues  thus : 

"If  you  find  in  this  case,  by  a  preponderance 
of  the  evidence,  that  this  contract  was  enter- 
ed into  by  J.  B.  Adrian  on  b^alf  of  Amos 
Boetbler  as  his  audtoriaed  agwt,  and  fur- 
ther find  that  the  contract  was  brcriien,  then 
it  would  be  your  duty  to  find  for  the  plaintiffs 
against  the  defendant  Amos  Boettiler,  in  such 
amount  as  you  might  determine  bis  damages 
to  b«." 


Instruction  No.  5,  considered  as  a  whole,  is 
unobjectionable,  and  yet  its  merits  do  not 
cure  the  faults  In  Instructions  3,  6,  and  7. 
If  the  words  "as  his  authorized  agent"  had 
been  inserted  after  the  word  "Roethler"  In 
instructions  6  and  7  as  they  were  In  Instruc- 
tion 6,  then  Instructions  6  and  7  would 
have  been  harmless.  Were  Adrian's  acts 
either  authorized  or  ratified  by  Roethler? 
Is  the  vital  question ;  for  the  answer  to  that 
question  determines  this  lawsuit,  and  upon  a 
retrial  this  outstanding  feature  of  the  con- 
troversy should  be  made  plain  to  the  Jury. 

[M]  The  court  properly  directed  a  verdict 
for  Adrian.  The  complaint  alleges  that  both 
defendants  entered  into  a  written  contract 
in  July,  ltH7,  to  deliver  400  head  of  sheep 
at  Juntura  on  September  16, 1917.  The  writ- 
ing dated  July  28,  1917,  upon  which  the 
plaintiffs  rely,  As,  if  a  contract  at  all,  the 
contract  of  Boetbler  alone.  If  Adrian  was 
ftuthorized  to  sign  the  writing,  then  he  Is 
not  personally  liable  to  the  plaintiffs  for 
any  breech  of  the  contract  Stewart  v.  Per- 
kins, 3  Or.  90fi;  2  C.  J.  812.  Adrian  could 
have  been  made  personally  liable,  If  appro- 
priate language  had  been  employed  in  the 
writing;  but  the  writing  does  not  disclose 
an  Intention  to  add  Adrian's  personal  liabili- 
ty to  that  of  Boethler,  and  fa«ice,  if  Adrian 
was  authorized  to  sign  the  writing,  Boetb- 
ler alone  Is  liable.  If  Boethler  neither  au- 
thorized nor  ratified  Adrian's  acts,  then 
Adrian  would,  of  coarse,  be  liable  on  his 
Implied  warranty  that  he  was  an  authorized 
agent.  Godiran  v.  Baher,  34  Or.  556,  563,  62 
Pac.  530,  66  Pac.  Oil ;  Anderson  v.  Adams. 
48  Or.  621,  626,  74  Pac.  215;  Sorenson  v. 
;  Eribs,  82  Or.  130,  135.  161  Pac.  405.  But 
the  pleading  relied  upon  by  the  plaintiffs 
here  doee  not  charge  this  sort  of  llabUity. 
Assuming,  wltiioat  deddlng,  tliat  the  state* 
ments  made  by  Adrian  about  trying  to  pro- 
cure other  sheep  amount  to  a  contract,  nev- 
ertheless the  plaintiffs  would  not  be  entitled 
to  a  Judgment  against  Adrian  in  this  action. 
These  statem«its  attributed  to  Adrian  were 
made  In  October,  1917,  and,  If  they  can  be 
said  to  have  created  a  binding  obligation, 
the  result  was  a  new  contract  The  only  al- 
leged contract  mentioned  In  the  complaint  is 
the  one  clslmed  to  have  been  made  in  July» 
1917. 

The  evidence  introduced  and  relied  upon 
by  Roethler  and  Adrian  was  admissible  un- 
der their  general  denials.  31  Cyc.  1635  ;  2 
C.  J.  912,  917. 

The  Judgment  of  the  circuit  court  is  af- 
firmed as  to  Adrian ;  but  as  to  Boetbler  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 
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AHOMKK  T.  HRYSZKa 
*  (Snpreme  Coart  of  Oregon.   Jan.  7,  1919.) 

1.  Apfeaz.  aud  Bbww  ^1217— DiSFOsmoK 
—Final  Judoioent. 

The  judgment  ot  the  SaiNreme  Court  is  final 
when  Uw  opinJoa  is  handed  down. 

2.  AFFUI,  JUfD  BUOE  «s>1221— OiaPOBITXON 

OF  GAUBB-i>I-aHo  Pbo  Tuko  Obdeb. 
Supreme  Oonrt,  after  having  examined  dr- 
eoit  court's  jadgment  and  entered  judgment 
against  appellant  and  his  sureties  in  accrad- 
ance  with  L.  O.  Ia  |  669,  sobd.  4,  will  not,  apon 
subsequent  death  of  one  of  the  sureties,  direct 
lower  court  to  enter  jadgment  against  sureties 
upon  appeal  bond  nunc  pro  tanc  as  ot  the  date 
of  the  dedaton  affitming  Jadgment;  Ita  fimc> 
ti(m  having  been  ezbanated  upon  •*w*Tn^iffft  ef 
judgment. 

In  Bane. 

Appeal  from  Otrcnit  Otnut.  Multnomab 
CtiDnty ;  John  P.  Kavanaugti,  Judge. 

On  motioa  tor  nunc  pro  tone  order.  Mo- 
tl(m  denied. 
Few  former  opinion,  see  176  Pa&  616. 

^8oa  Klns^  of  Portland,  for  appeUant 
Glltner  It  Sewall*  of  Portland,  for  leqiKUid' 
ent 

Pm  CURIAM.  Fnxn  a  Jadgment  of  the 
drcnit  court  against  Mm  the  defendant  ap- 
pealed, giving  an  uidertaklng  for  a  stay  of 
proceedings,  conditioned  In  ^fect  tMt  if  the 
judgment  c^ould  be  afflrmed  the  aivellant 
would  satisfy  It  ao  far  as  affirmed.  L.  O.  L.  f 
561,  anbd.  1.  On  October  26,  1918.  the  judff- 
meat  of  the  circuit  court  was  In  all  things  af- 
firmed, and  judgment  here  entered  against  the 
appellant  and  his  sureties.  In  accordanee 
with  O.  {  669,  subd.  4.  176  F&c  616.  A 
petition  for  r^earlng  was  filed  and  over- 
ruled. On  December  4,  1918,  tbe  attorneys 
for  tbe  plaintiff  and  req>ondent  by  motion 
suggested  that  since  tbe  decision  affirming 
tbe  judgment  of  the  circuit  court  one  of  the 
sureties  on  the  appeal  bond  had  died,  upon 
which  basis  the  plaintiff  moved  "that  this 
court  in  its  mandate  to  the  circuit  court 
of  Multnomah  county,  Oregon,  direct  said 
drcntt  court  to  enter  judgment  against  the 
sureties  upon  the  appeal  bond  on  this  ai^al, 
nunc  pro  tunc  as  of  the  date  of  the  decision 
of  this  court  affirming  the  said  judgment" 

[1,  2]  As  ruled  In  Zeushe  v.  Zeoske,  66 
Or.  66.  87,  106  Pac.  Mt^  103  Pac.  618,  AniL 
Oas.  lOlSLA,  667,  the  Jadgment  of  the  »u- 
preme  Court  is  final  wlien  the  <^nion  Is 
handed  down.  At  the  time  of  our  dedEdon 
of  this  case  all  the  parties.  Including  the 
sureties,  were  alive  and  subject  to  the  jurls- 
dletloa  of  ttito  eourt;  but  as  tills  Is  a  tribunal 
of  <MiIy  q^tedal  and  limited  authority— that 
is  only  with  pow«r  to  affirm,  modify,  or 


rerrerse  the  judgment  of  the  drcult  court  la 
an  action  at  law-^-our  function  was  ex- 
hausted when  we  afflrmed  the  jadgm«it. 
We  cannot  presume  la  advance  that  the 
circuit  court  will  act  erroneously  In  tbe 
proceeding  as  of  course  yet  to  be  taken  be- 
fore it  If  any  substltutlou  Is  necessary, 
It  can  be  worked  out  in  that  court,  and  we 
must  presume  that  tbe  action  to  be  taken 
there  wlU  be  regular.  Any  direction  ot  ours 
in  advance  would  be  gratuitous.  The  doc- 
trine of  substitution  of  partlea  was  examined 
in  Service  &  Wright  Oo.  t.  Sumpter  Valley 
Hallway  Co.,  88  Or.  554,  171  Pac.  202,  with 
the  result  that  it  was  there  held  that  this 
court  can  substitute '  parties  only  for  the 
purposes  of  its  own  jurisdiction,  and  if  any 
further  proceeding  is  required  before  the 
circuit  court  additional  8ub8titutl<Hi  must 
be  aocompUahed  ther& 

For  these  reasons,  the  motion  to  direct  the 
circuit  court  in  advance  to  render  a  portlCDr 
Iftr  Judgment  must  be  denied. 


STAO^  r.  BBBTSOHINGEnt. 
(Supreme  Court  ai  Oreg(m.   Jan.  7,  1919.) 
Cbdunai,  Law  «=>576(2,  11)— Timb  or  Tbial 

— CONGESTBD  DOOKET— ABSEMT  WITNESS. 

Indictment  returned  in  September  will  not 
be  dismissed  tor  failure  to  set  case  for  trial  dur- 
ing October  term,  to  which  it  had  been  post- 
poned on  oral  stipulatioii,  doe  to  conge  steA  con- 
dition of  dodcet;  and  where  motion  to  dismlM 
was  not  filed  ontil  accused  had  recdved  notice 
that  trial  was  set  tor  December,  and  there  was 
so  showing  that  be  was  unprepared  because  of 
absence  of  witness,  or  who  witness  was,  whether 
lie  was  oat  of  jnrisdidion,  and  what  be  would 
testify. 

D^artment  2. 

Appeal  from  Circuit  Court,  Multnomah 
Coun^;  3.  P.  KaTanan^  Judge. 

A.  Bertschlnger  was  Indicted  for  man- 
slaughter, and,  from  order  orerraling  a  mo- 
tion to  dismiss  tbe  Indlctmcsat,  he  appeala 
Affirmed. 

On  June  1, 1917,  the  defendant  was  indict- 
ed by  the  grand  Jury  of  Multnomah  county 
for  the  crime  ot  manslaughter,  in  the  com- 
mlssloa  of  an  abortion  upon  a  Mrs.  Oswald. 
The  defendant  entered  a  idea  of  not  guilty, 
and  the  case  was  set  for  trial  on  Se4;>tem- 
ber  12,  1917.  A  few  days  previous  to  that 
date  flie  district  attomer  and  defendant'c 
counsel  made  an  oral  agreement  that  the 
trial  of  the  case  diould  be  postponed  until 
the  October  tcnu,  1917.  Nothing  more  was 
don^  and  ttie  case  was  finally  set  tor  hear- 
ing ooi  December  14,  .1917.  Defendant's 
attorneys  claim  that  they  did  not  receive  any 
notice  of  the  trial  of  the  case  on  that  date 
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until  December  11,  1917.  They  also  dalm 
that  they  consented  to  the  postponement  of 
the  trial  to  the  October  term  '*tipon  the  con- 
dition that  the  case  would  be  called  and 
tried  In  the  early  part  of  October." 

After  receiving  notice  on  I>ece>m4)er  lltb 
that  the  case  was  set  for  trial  three  days 
later,  the  defendant  then  filed  a  motion  to 
dismiss  the  indictment,  "upon  the  ground 
that  the  district  attorney  bad  not  brought 
the  defendant  to  trial  at  the  next  term  of 
court  after  the  finding  of  the  indictment" 
This  motion  was  based  apon  the  records  of 
the  court  and  the  affidavits  of  the  defendant 
and  of  hU  attorneys.  A  counter  affidavit 
was  filed  by  the  d^nty  district  attorney, 
together  with  a  reply  affidavit  of  one  of  the 
defendant's  attorneys,  all  of  which  affidavits 
are  in  the  transcript  After  argument  the 
motion  to  dismiss  was  overruled,  and  tbe 
order  overruling  it  redtes: 

"And  it  appearing  to  the  court  after  bearing 
the  argument  and  statements  of  counsel  pro 
and  con,  from  the  affidavits  of  respective  counsel 
now  on  file  herein,  and  from  the  condition  of  tlie 
trial  docket  of  this  court  and  from  the  state- 
ments of  respective  counsd,  that  good  cause  and 
reasons  exist  for  the  denlid  of  tlie  abore-iiamed 
defendants  motion  to  dismiss  the  indictment 
herein  for  the  failure  to  try  the  defendant  at 
the  next  term  after  he  vas  indicted:  Now, 
therefore,  it  is  hereby  ordered  and  adjndged 
that  the  defendant's  motion  to  dismiss  the  in- 
dietmoit  .  herein  be  and  the  same  hereby  is  de- 
nied." 

From  this  ruling  the  def»dant  appeals. 

J.  J.  Fitzgerald  and  J.  N.  Hart  both  of 
Portland,  for  app^ant 

J.  Li.  Hammersley,  of  Portland  (Walter  H. 
E^vaus,  Diat.  Atty.,  and  Charles  O.  Hlndman, 
Dlst  Atty.r  both  of  Portland,  on 
the  brieO.  for  tbe  State. 

JOHNS,  J.  (after  stating  the  facts  as  above). 
Tbla  case  Is  the  usual  result  of  oral  stipu- 
lations between  coims^,  about  whldi  the 
court  is  not  consulted  and  which  it  has  not 
ai^roved,  and  of  the  setting  of  trial  without 
ami^e  notice  to  opposing  counsel.  Yet  we 
are  convinced  that  the  office  of  the  district 
attorney  acted  in  good  faith,  and  that  any 
apparent  delay  In  tbe  trial  of  the  cose  was 
not  through  the  fault  of  that  office.  The  rec- 
ord shows  that  the  real  cause  of  the  delay 
was  the  congested  condltitm  of  the  trial 
docket,  and  that  this  case  was  actually  set 
for  trial  on  the  first  open  date. 

While  the  defendant's  motion  to  bare  the 
Indictment  dismissed  is  upon  the  allied 
failure  of  the  state  to  have  the  trial  set  for 
the  October  term  of  court,  yet  It  la  very 
significant  that  the  motion  to  dismiss  was 
not  filed  until  after  his  counsel  had  received 
notice  that  the  trial  was  set  for  December 
14»  1917,  and  that  he  claims  he  was  not  ready 
for  trial  then,  for  tbe  reason  that  he  orald 


not  obtain  the  attendance  of  an  Important 
witness.  There  is  ifo  showing  as  to  who 
the  witness  was,  whether  or  not  he  was  out 
of  the  Jurisdiction  of  the  court  when  he 
had  left  or  whether  he  would  ever  retnm, 
what  he  would  testify  to,  if  present  or  what 
eBort,  if  any,  had  been  made  to  locate  the 
witness.  Tbe  defradant  Is  placed  in  the  un- 
tenable position  of  complaining  because  he 
did  not  have  his  trial  at  the  October  term, 
and  objecting  to  his  trial  In  December  on 
the  ground  that  he  was  not  flien  ready  for 
triaL 

There  is  no  merit  In  ttie  motion  to  dismiss, 
and  the  mling  ot  the  drcolt  court  Is  affirmed. 

BBAN,  BBNSON,  and  BUItNDT3«,  JJ., 
coacnr. 


STATE  T.  BUSI(^ 
(Supreme  Court  of  Or^on.    Jan.  7,  1919.) 

1.  InTOXIOATINO  Ll<tD0BS  4639219— CLlU— IN- 
DICTMENT—SUFFIC  IE  N  CT . 

Indictmoit  under  Laws  1917,  p.  46,  1  1, 
amending  section  S,  Laws  1915,  p.  VSi,  but  leav- 
ing sections  1-4  in  full  force,  as  to  unlawful 
sale,  etc.,  of  latoxlcanta,  h^d  sufficient  although 
partleiilar  liquor  was  not  desipiated;  such 
dedgnation  not  being  required  la  view  ot  Laws 
im  p.  160,  I  3S. 

2.  CannwAL  Law  ^^872(2)— Pboot  o»  Ofhkb 
Saub— Admissibiutt. 

In  prosecution  under  Laws  1917,  p.  46»  |  1* 
amending  section  6,  Laws  1916^  p.  IKl.  for  un- 
lawful sale  of  intoxicants,  evidence  of  other  like 
sales  was  admissible  in  view  of  Laws  191S,  p. 
109,  i  3%  to  show  character  ot  bnsiness  ^ow  by 
accused,  etc. 

8.  OmnoNAi.  Law  ^a»S07(4>— Witness  Bm- 
FLon»»  TO  Obtjjs  Btxdxhob— "Acook- 

fLZOX.*' 

One  employed  to  mi&e  pandiass  of  Intosl- 
cants  for  purpose  of  ai4>eariag  as  witness 
against  defendaat  was  not  an  "accomplice." 
within  L.  O.  L.  SS  lOM*  2370,  so  that  convic- 
tion could  be  had  on  his  uncorroborated  testi- 
mony; the  crime  being  the  sale  and  not  the 
purchase. 

lEH.  Note^For  other  d^ltions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acerai- 
pUce.] 

,In  Banc. 

AK>eal  from  Olrcutt  Ooort,  Ihiloa  County; 
J.  W.  Knowles,  Judge. 

C  L.  Busick  was  convicted  of  a  violation 
of  tbe  pMdiibltlon  statute,  and  appeals.  Af- 
firmed. 

On  June  10,  1918^  tiie  defiendant  wu  In- 
dicted by  the  grand  Jury  of  Union  county, 
charged  with  violation  of  the  prohibition  atat- 


^For  othtt  eases  see  sams  topte  and  KBT-NUHBBa  la  aU  Key-HBabsred  DlgeMs  and  ladesM 

Digilized  by  Google 


Or.) 


STATB  T.  BUSICK 


ate,  in  that  he  "did  then  and  then  wronff- 
ftil^,aDd  imlawfnUy  atXl  Intvxicatine  liqaor, 
bj  then  and  there  seUlng  to  <Hie  WiUiam 
Wolf  cme  pint  of  Intoxicating  UqnOT^  recelT- 
log  therefor  91-60,  lawful  nKmey  of  tlie  Unit- 
ed States."  The  defoidant  dmnrred  to  die 
Indictment  upon  the  gronnd  that: 

"It  doe*  not  lUte  facts  BufiBcient  In  law  to 
conatltnto  the  crime  charged,  or  any  crime,  or 
offense;  nor  doei  tin  IndletBiMit  confonn  to  tiw 
regnlrements  of  diapter  Til,  title  XYIII,  ot  the 
Code  ct  GHralaal  Procedure  of  the  state  of  Ore- 
SOD,  especIaUy  in  not  informing  this  defendant 
what  partieolar  character  of  intoxtcaUng  Uipior 
is  charged,  whether  beer»  aledwt.  vAlsky  or  oth* 
er  Uqnw." 

The  demurrer  was  overruled. 

It  appears  fr<Mn  the  record  that  the  de- 
fendant was  a  druggist  doing  business  in  the 
town  <^  Union;  that  the  sale  in  QuasUoa  was 
of  what  la  known  as  "Bitter  Herb  took" ; 
that  the  pioeecntlng  witness,  WlUam  Wolf, 
was  emi^oyed  by  the  office  of  the  district  at> 
tomey  of  Union  county  to  make  the  pnrdwse 
with  a  Tiew  of  basing  a  criminal  prosecu- 
tion thereon ;  and  that,  pursuant  to  sudi  em- 
ployment, he  did  make  three  separate  pui^ 
diases  and  then  appeared  as  a  witness  be- 
fore the  grand  Jury  which  returned  the  In- 
dictment in  question.  Hie  defendant  was 
tried  and  convicted,  and  sentenced  to  pay 
a  fine  of  $300,  In  default  of  whl(di  payment 
he  should  be  confloed  In  the  county  JaU  one 
day  for  each  ¥2  thereof,  from  wbl<di  sen- 
tence he  imseciri:es  this  appeaL 

There  are  nnmerons  assignmeats  of  error, 
including  the  overruling  of  the  demurrer  to 
the  Indictment,  the  failure  of  the  court  to 
instnict  the  jury  to  return  a  verdict  for  the 
defendant,  the  ^vlng  of  certain  Instructions, 
and  the  refusal  to  give  certain  requested  In- 
fltmctiotts.  Fnrther,  It  Is  claimed  that  the 
prosecuting  witness,  WiUiam  Wolf,  was  an 
accomplice,  and  that  there  was  no  corroborat- 
tog  erldenoe  ct  die  pnrdioe  made  bj  talm. 

O.  H.  nnn^  of  lA  Grande  fOr  aj^ieUant. 

Georce  M.  Brown,  Atty.  Qea^  and  John  S. 
Hodgin.  DIst.  Atty^  of  La  Grande^  tor  die 
State 

J0HK8,  J.  frfter  stating  the  &cti  as 
abov^.  nw  ladlctmut  was  found  ondw 
section  5,  c.  40^  p.  46,  Laws  of  1017,  wbldi  Is^ 
In  part,  as  f<MlowB: 

"Except  as  herdnafter  provided  in  this  amend- 
atory act,  it  shall  be  unlawful  for  any  person 
to  receive^  import  possess,  transport,  deliver, 
mannfactore,  mU,  five  away  or  barter  any  In- 
toxicating liquor  within  tUs  state;  and  die 
place  of  deHvoT  of  any  intoxleating  liquor  Is 
hereby  dedsxed  the  plseo  of  ssla." 

This  sectlm  Is  an  amendment  to  diapter 
141.  p^  IfiO.  Laws  of  1916,  but  It  leaves  sec- 
tions 1,  2.  8,  and  4  of  the  original  act  ot  lUS 
In  full  fwce  and  effect  as  follows: 


"Sestion  1.  This  entire  act  dull  be  deemed  an 
exerdse  of  tbe  poUce  powers  of  the  state  for  the 
protection  of  the  public  health,  peace  and  morals, 
and  all  of  its  provisions  shall  be  liberally  con- 
strued for  the  attainmoit  oi  that  purpose. 

"See.  2.  The  words  'intoxicating  liquor,'  as 
used  In  this  act  shall  be  construed  to  embiaos 
all  spirituous,  malt,  vinous,  ffermented  or  other 
iDtoxicating  Uquon;  and  all  nlxtorea  or  prepa- 
rati(ms  reasonaUy  likely  or  tntonded  to  be  used 
as  a  beverage,  whidi  shall  cmtala  in  excess  of 
one-haU  ^f  one  per  cratun  of  aloobol  by  volume, 
ahall  be  deemed  to  be  embraced  within  eodi 
term.  Independently  of  any  other  test  of  their 
intoxicatinff  character;  and  all  mixtures,  com- 
pounds or  pr^wrations,  whether  liquid  or  not, 
which  axe  intended,  when  mixed  witii  water  or 
otherwise  to  produce,  by  fermentation  or  odiei^ 
wise,  an  intoxicating  lignor,  shall  also  be  deem- 
ed to  be  embraced  within  such  term. 

"Sec.  &  The  tmn  'magistrate,*  where  osed  la 
this  act.  shall  mean  any  justice  of  the  peace^ 
district  iodgst  county  judge,  judge  of  a  muold- 
pal  ooort,  judge  of  a  circuit  or  superior  oourt, 
or  any  other  officer  authorized  and  empowered 
to  exerdse  the  powers  of  a  justice  ot  the  peace 
or  a  magistrate  as  provided  by  the  laws  of  dds 
statfc 

"Sea  4.  fRie  ton  'prosecodng  oOcor,*  where 
used  in  tUs  ae^  shall  mean  any  district  attra- 
ney  er  d^nly  or  assistant  district  attome?  for 
any  oonnty  or  ooonties  within  his  jorisdictioii, 
or  any  prosecutor  in  any  county  for  which  he 
may  be  ai^inted  or  to  which  he  may  be  assign- 
ed by  the  Governor  for  the  purpose  of  mforcing 
any  of  the  provisions  d  this  Act." 

SecUoD  88  of  tbe  act  of  191S  provides: 

**In  prosecutions  under  this  set,  whedier  be- 
gun by  indictment,  complaint  or  information.  It 
shall  not  be  necessary  to  state  the  kind  or  quan- 
tity of  Uqnor  manufactured  Or  sold,  and  it  shall 
not  be  necessary  to  describe  the  place  where  the 
aame  was  manofactored  or  sold,  except  in  prose- 
cutions tor  die  keeping  and  msintaining  of  a 
common  nuisance  as  deSned  by  this  aet,  or  wh«i 
a  li«i  is  sought  to  be  estaUlshed  against  the 
place  where  sudi  Uqnor  was  illegally  sold ;  and 
it  shall  not  be  necessary  to  state  the  name  oi 
tte  petsoa  by  whom  the  same  was  nanoftwtnied 
or  sold,  nor  to  state  dw  name  of  die  person  to 
whMD  the  same  was  sold;  and  It  shall  not  be 
necessary  in  die  first  Instenoe^  tw  tbe  state  to 
sUege  or  prove  that  die  party  charged  did  not 
have  legal  authority  to  sell  such  liquor,  or  was 
not  within  any  of  the  exceptions  provided  1^ 
this  act** 

And  in  section  SO  we  find : 

"In  any  such  prosecution  evidence  of  other 
sales  of  intoxicating  liquor  at  or  about  the  same 
time  by  the  same  person  or  at  the  same  place 
to  other  persons  shall  be  admissible  as  tending 
to  show  the  diaracter  of  the  business  in  wUdi 
the  defendant  Is  engaged  and  the  probability  and 
credibility  of  such  testimony  as  may  be  Intro- 
duced of  the  particular  sale  or  sales  upon  whidi 
the  state  shall  rdy  Car  conviction." 

[1, 2]  Under  the  invvidons  of  these  last 
two  sections^  we  think  the  allegations  in  the 
indictment  are  snffldeDt,  and  the  erldenoe 
of  other  like  fales  was  admiasibl& 
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Tbe  dtfeddant  dslmM  tuid  'uifdertxKA  to 
prove  that  the  "Bitter  Herb  Twilc"  was  a 
mlxtnre  or  preparation  sold  hy  many  drug- 
gists for  medicinal  purposes,  and  that  it  was 
not  "reasonably  likely  or  Intended  to  be  used 
as  a  beverage."  He  also  claimed  that  It  did 
D<^  "oHitaln  in  excess  of  one-half  of  one  per 
CMitum  of  alcohol  by  volume."  Such  ques* 
tlons  were  fairly  submitted  to  the  Jury  un- 
der proper  InstractlonB.  crime  charged 
against  the  defendant  is  the  sale  of  intoxi- 
cating liquor.  The  question  as  to  whether 
the  preparation  sold  was  Intoxicating  or  not 
was  also  fairly  submitted  to  the  jury.  Ttie 
record  shows  that  the  prosecuting  witness 
was  employed  to  obtain  the  Incriminating 
evidence  against  the  defendant,  and  ttiat,  for 
such  purpose  only,  he  did  within  24  hours 
make  three  distinct  and  separate  pardieses, 
each  of  one  bottle  of  "Bitter  Hert  Tonic"  at 
the  price  of  ?l-50  per  bottle.  defendant 
admits  the  three  separate  sales,  but  dalms 
that  they  were  made  In  the  regular  course  of 
his  business  as  a  druggist;  that  they  were 
made  as  of  a  drug  and  not  as  of  a  beverage; 
that  If  tbeace  was  any  crime  committed  In 
such  sales  the  prosecuting  witness  was  an 
accomplice;  tiiat  the  latter's  testimony  ia 
not  corroborated,  and  ttir  such  reason  the 
court  should  have  directed  a  verdict  That 
is  the  vital  issue  in  this  case. 

Section  2370^  L  O.  U,  provldet: 

"All  persons  concerned  in  the  commlsrion  of  a 
crime,  whether  it  be  UHoaj  or  n^sdemeanor,  and 
whether  they  directly  commit  the  act  consti- 
tuting the  crime,  or  aid  and  abet  in  Its  commta- 
ston,  though  not  present  are  prindpalst  and  to 
be  tried  and  ponidted  as  nA." 

And  section  1640  prorldes: 

"A  conviction  cannot  bt  bad  UBoa  the  testi- 
mony  of  an  aocom^ic^  uIqh  be  be  corroborat- 
ed by  sQiA  other  evidence  as  tends  to  connect  the 
defendant  with  the  ewnmisston  of  the  eriine^  and 
the  corroboration  is  not  sufficient  11  It  merely 
show  the  commission  of  the  erinc^  or  the  ciream- 
staaoes  of  tiie  oominlSBion." 

In  State  V.  Boberts,  15  Or.  187,  13  Fac.  886, 
Quoting  from  Wharton'a  Orlmlnal  Bvldenoe* 
i  440,  this  court  said: 

"An  'accomplice'  is  a  person  who  knowingly, 
voluntarily,  and  with  common  intent  With  the 
principal  offender,  unites  in  the  commission  of 
a  crime." 

In  State  V.  Bdlund,  81  Or.  617.  160  Pae. 
686,  this  court,  speaking  tiiraufl^  Ur.  (Met 
Jnstloe  Moore,  said: 

"The  term,  so  far  as  involved  herein,  may  be 
defined  as  follows:  An  accomplice  is  a  reapon- 
fible  person  whose  willful  participation  in  the 
eommission  of  a  crimes  when  that  fact  is  estab- 
lished by  competent  evidence  in  a  court  of  requi- 
site jurisdiction,  renders  him  liable  to  a  c<ni- 
vlction  of  the  offense." 

In  Underbill  on.  Orimliial  SvideDoa  (2d 
Ed.)  p.  120;  {  W,  the  author  says: 


"A  person  who,  as  a  detective,  assodatca  with 
criminals  or  commUQicates  with  or  aids  them 
solely  tor  the  purpose  of  discovering  commission 
of  crime  and  procuring  the  punishment  of  the 
criminals^  is  not  an  accomplice." 

In  Greenleaf  on  Evidence,  voL  1  (15th  Ed.) 
p.  524,  S  382,  this  rule  is  laid  down : 

'  "There  is  one  class  of  persons  'apparently  ao- 
Gomplioes,'  to  wbun  the  rule  requiring  ooriobo- 
ratiug  evidence  does  not  apply,  namdy,  persons 
who  have  entered  into  commonication  with  con- 
spirator^ but  «tber  afterwards  repenting,  or, 
having  originally  determined  to  frustrate  the 
enterprise,  liave  snbsequently  disclosed  the  con- 
spiracy to  the  public  authorities,  under  whose 
direction  they  continue  to  act  with  their  guilty 
confederates  until  the  matter  can  bo  so  far  ad- 
vanced and  matured,  as  to  secure  their  convic- 
Bon  and  punishment.  The  early  disclosure  is 
considered  as  binding  the  party  to  his  duty; 
and  though  a  greet  degree  of  objection  or  dis- 
favor may  attadi  to  him  for  the  part  he  has 
acted  as  an  Informer,'  or  on  other  accounts, 
yet  Us  case  is  not  treated  as  tike  case  of  an 
accomplice." 

Bice  <m  Evidence  vot  8,  p.  0^,  lays  down 
this  rule: 

"A  p<dle«nan,  by  pretending  to  be  aa  accom- 
plice^ may  obtain  aooass  to  a  chamber  where 
teunterfeiting  xostnusoits  are  effected,  but  this 
does  not  prevent  a  conviction  being  rendered  on 
bis  testimony.  •   •  • 

"One  of  the  most  nefarious  and  infamous  con- 
spiracies ever  known  in  this  country—that  of 
the  'Molly  Magoires,'  In  187^  to  coerce  by  as- 
sassination the  coal  proprietors  of  tiie  Penn^l* 
vania  anthracite  r^ion— waa  ezj^oded,  and  the 
ohief  perpetrators  brought  to  jostle^  by  the 
sagacity  and  courage  of  a  detective  who  attend- 
ed the  meetings  of  the  conspirators  and  thus  be- 
came possessed  not  only  of  their  plans  for  the 
future  but  of  their  exploits  of  the  past.  *  •  • 

"Hie  fact  that  post  office  inspectors  reswted 
to  test  or  decoy  letters  in  order  to  bring  to  Jus- 
tice a  person  suspected  of  using  the  mails  for 
the  drcolattMi  of  obscene  literature  does  not 
operate  to  discredit  their  testimony  upon  the 
trial  of  that  pwxnt  for  that  offense." 

WIgmore  on  BMdenoe,  toL  3,  |  2O60,  p. 
27S6,  states  the  rule  tUus: 

"The  case  of  a  'pretmded  confederate,'  who 
as  detective,  spy,  or  decoy,  associates  with  the 
wrongdoers  in  order  to  obtain  evidence,  is  dis- 
tinct from  that  of  an  accomplice,  although  the 
distinction  may  sometimes  be  difficult  of  appli- 
cation. *  *  •  Tin  line  dionld  perhaps  be 
drawn  in  this  way:  When  the  witness  has  made 
himself  an  agent  for  the  prosecution  before  as- 
sociatine  with  the  wrongdoers  or  before  the 
actual  perpetration  of  the  offense,  be  is  not  an 
accomj^ce." 

In  1  B.  a  L,  p.  150, 1  6,  It  Is  said: 

"TivoM,  for  Instance,  a  detective  who,  for  the 
purpose  of  discovering  crime,  ostansfbly  aids  In 
Its  commission  or  in  a  conspiracy  to  commit  it, 
is  not  an  accompUos  whose  testimony  must  be 
corroborated." 
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In  State  T.  amba,  109  Ifliin.  12S  N.  W. 
810;  It  to  said: 

"Moreover,  accordinjc  to  the  settled  law  of  this 
Btate  the  fact  that  the:officer8  purchased  beer 
did  not  render  them  parHcepa  crirninis.  Nor 
doea  the  farther  fact  that  Ouy  vne  In  poraolt 
of  evidence  a^inst  peraona  seUins  liquor  cob- 
trary  to  law  make  them  occompuces.  State  t. 
Badan,  37  Minn.  212,  84  N.  W.  24.  Aod  to 
adopt  the  lajiguage  of  Mr.  Justice  Brewer  in 
Grimm  v.  U.  S.,  150  U.  S.  604,  at  page  .61' 
15  Sup.  Ct.*47p,  at  page  472,  39  L.  Ed.  650 

"  *It  doea  not  appear  that  it  was  the  purpose 
of  the  post  office  inspector  to  induce  or  solicit 
the  connnisaitHi  of  a  crime,  but  it  vaa  to  ascer< 
taia  whother  the  dafandant  waa  eataged  ia  an 
nnlawfal  bnaincaa.* 

'*Aikdt«ws  T.  n.  S..  162  U.  S.  420^  16  Svjs  Ct. 
T98,  40  L.  Ed.  1023,  to  which  the  defeuse  refers 
ua,  tends,  indeed,  to  sustain  this  conviction.  So 
in  Campbell  t.  Com.,  84  Fa.  St.  187,  the  testi- 
laoaj  of  Detective  McParlan  exposing  the  fa- 
mous Moll;  Magnire  conspiracy  waa  received. 
The  court,  per  Stwrett,  J.,  held  that: 

**  'A  detective  who  a  <slmlnal  oxganlaa- 
tftn  for  the  puri>08e  of  expoaiog  it  and  bxinginc 
criminala  to  punishment,  and  honestly  carries 
oat  that  design.  Is  not  an  accessory  t>efore  the 
fact,  although  be  may  have  encouraged  and 
counseled  parties  who  were  about  to'  commit 
crime,  if  in  so  doing  he  intended  that  tbey  should 
be  discovered  and  punished,  and  hia  testimony, 
therefM-e,  ia  not  to  be  treated  aa  that  <^  aa  In- 
famooa  wltneaB."* 

HarrlDgton  t.  State,  36  Ala.  236,  242,  holds: 

"I^OD  was  certainly  not  an  accomplice  of  the 
defendant  in  the  act  of  aeUiuff.  There  waa  no 
commnnity  of  pnrpoae  betveen  them;  the  de> 
fcndaat  not  even  bting  aware  of  lion's  preai 
ence,  nor  in  any  degree  influenced  by  it.  The 
statutory  offense  conBists  in  the  act  of  aelling, 
not  in  that  of  buying;  and  neither  the  purchaa- 
er,  nor  one  partidpatlng  in  the  purchase  can 
be  deemed  an  aeoompllce  of  the  adler." 

Bdc.  L.  4c  p.  toL  1,  9.  663,  Qiap  lays  down 
the  rule : 

"A  person  who  feigns  complidty  in  the  com- 
mission ot  a  crime,  in  order  to  entrap  the  ac- 
cosed,  la  not  an  accomplice^'* 

We  quote  fran  16  B.  G>  Ii.  the  fc^owlng 
rules,  which  cite  numerouB  authorities: 

"Feigned  AcoompUce.— One  who  pardcipatea 
in  a  feloay  aa  a  feigned  acccmjdiee,  in  order  to 
entrap  the  other,  ia  not  criminally  liable."  Sec- 
tion 115,  p.  129. 

"lUegal  £ate«.— The  purdxaser  of  articles  sold 
jn  violation  of  the  atatute  is  not  an  accomplice 
of  the  seller,  although  he  made  Uie  purchase  for 
the  special  purpose  of  securing  the  conviction 
of  the  seller.  This  rule  applies  to  the  sale  of 
intoxicating  liquor,  of  lottery  tickets,  or  of 
goods  with  coont^fioit  labels."  Section  1386, 
p.  681. 

"Feigned  AasMfonee.— One  who  for  the  pur- 
poae  of  securing  evidence  against  the  perpetrator 
ot  a  crime  feigns  to  aid  him  is  not  an  accessory 
after  the  facL"   Section  137,  p.  139. 

"Violation  of  Liquor  Law^It  is  very  general- 


ly held  that  one  wlio  pitfdviwB'ifttoiEMtiai  Uq* 
nor  whUk  ia  sdd  in  vfirfadaii  of  law  ia  not  an 
aoQomplioe  of  the  seller."   Sectioo  1397,  p.. 683. 

[S]  The  crime  charged  agninst  the  defend- 
ant ia  the  sale  of  intoxlcatlns  liquor,  and  the 
record  is  conduslre  that  the  prosecuting  wit- 
ness was  employed  to  make  the  purchase  for 
the  purpose  of  appearing  aa  a  witness  against 
the  defendant;  but  there' la  a  very  marked 
'difference  between  the  legal  status  and  lia- 
bilities of  a  seller  and  those  of  a  pundiaeer. 
While  It  is  true  that  a  sale  cannot  be  made 
without  a  purchaser.  It  Is  also  true  that' un- 
der the  statute  the  crime  is  In  the  sale  of 
intoxicating  liquor  and  not  in  the  pui'chflae. 
The  whole  purpose  and  Intent  of  the  ^ohlbl- 
tion  enactment  was  to  prevent  and  punish 
the  sale  of  intoxicating  liquor,  and,  bs  It  falls' 
to  make  the  purdiase  of  such  liquor  an  In- 
dictable offense,  we  hold  that  WoU,  as  a  pur- 
chaser, was  not  an  aiiComplUie  of  ^4efttul- 
ant  as  a  seller. 

We  have  examined  the  remaining  questions 
presented  by  the  appeal,  but  the  record  shows 
that  the  defendant  had  a  fair  trial,  and  the 
Judgment  ot  the  circuit  court  la  affirmed. 

Mr.  Juvtloe  HAiRBIS  waa  not  pres^  at 
the  bearing  of  this  cause. 


DAVIS  V.  THOMPSON  et  al.    (No:  9192.) 

XSnpreme  Court  of  OlUahoraa.   Nov.  26,  1918. 
Rehearing  Denied  Jan.  21,  1919.) 

(Byllaiiu  hv  the  OourtJ 

1,  iHDiAirs  «=»13— Fits  Civzuzid  !ntEBp»- 

Bnbollmknt. 
**Tfae  enrollment  record?  of  the  Gominisnon 
to  the  Five  Civilized  Tribes,"  which  section  3  of 
the  act  of  Congress  approved  May  ^7,  1908 
(35 'Stat.  312,  c.  199),  declares  "shall  hereaftei^ 
be  coDdnatve  eridenoe  u  to  the  age"  of  any  en- 
rolled citlaen  or  freedman  of  aafd  tribes,  em« 
braces  and  indudea  all  of  the  teatimimy  and  ex- 
hibits tending  to  establish  age  that  were  in  er- 
idence  before  the  Commisaion,  and  the  conclu-* 
sioue  of  the  Coouniasion,  based -thereon,  from  the 
da:te  of  the  application  for  enrollment  of  any 
partieolar  allottee  up  to  the  time  of  the  ascer- 
tainment by  tiie  Commission  as  to  whether  the 
name  of  soeb  allottee  waa  entided  t»  be  placed 
vpon  the  odl  of  the  aatiui  In  whleh  .h<  .daimed 
dtizaisfaip. 

2,  Indians  «s»13-fiVB  Gzviuzed  Tbibes— 
S^ntoLuiEHi^-CoircxxJSiTBiwaft. 

The  entire  enrollment  record,  and  not  any 

6 articular  part  thereof,  ie^  by  the  act  of 
ongrcBB  of  May  2T,  1908  (35  Stat.  312,  c  100), 
made  condnsive  as  to  age  in  determining  quea* 
tione  ariidng  under  the  act. 

3,  Indtars  <^13— Five  Civzlizbd  Tbibei^ 
AoB  or  FaoGDUAir. 

The  enroll ment  records  of  the  Commission 
to  the' Five  Ciriliied  Tribes  pertaining  to  the 
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age  of  Btha  Hnttoo,  Onek  freednuB,  nil  No. 
4189.  ezuntned.  tnd  hOd,  that  on  April  2S, 
1910,  she  waa,  mcconUnc  tliaretiN  over  th»  aft 
d  18  jeara. 

Error  from  District  Oourt,  Okmulgee  Oonn- 
ty ;  R.  P.  De  Graltenried,  Judge. 

ActliHi  by  Etha  Davla,  n€e  Bntton,  against 
Alice  B.  Thompson  and  anotber.  Judgment 
for  defendants,  and  plalntUT  bitngs  error. 
Affirmed. 

E.  J.  Van  Gonrt,  of  E}uftiala,  for  plalntifC 
In  error. 

Wm.  M.  Matthews,  of  Okmulgee,  Geo.  S. 
Bams^,  Edgar  A.  De  Menles,  and  Malcolm 
E.  Bosser,  all  of  Muskogee,  Tillard  Martin, 
of  Tulsa,  and  J.  Berry  Kliig;  oC  Muakogeek 
for  defendants  in  error. 


RAINET,  J.  Ettaa  Darls,  nto  Button,  in- 
stituted this  action,  against  J.  S.  Hopping 
and  Alice  Thompson  to  recover  the  posses- 
Edon  of,  and  to  quiet  the  title  to,  a  tract  of 
land  situated  In  Okmulgee  county,  Okl.,  which 
was  allotted  to  her  as  a  Gre^  freedman. 
The  cause  was  tried  to  the  court  without 
a  iwes  and  resulted  in  a  Judgment  fbr  de- 
fendants, to  rerrase  which  this  proceeding 
in  error  was  commenced.  Hereinafter,  for 
conveDlence,  Stba  Davis,  whrae  she  Is  des- 
ignated by  name,  will  be  called  her  maid- 
en nam^  Etha  Hutton.  and  where  not  refer- 
red to  by  name  will  be  denominated  plain- 
tiff, and  the  other  parties  to  the  action  will 
be  denominated  defendants. 

Tbe  record  In  this  case  shows  that  on  Besh 
tember  27,  1905,  Dock  Button,  In  company 
with  his  wife,  Lula  Button,  his  son.  Lewis 
Hutton  and  his  daughter  Laura  Button, 
went  to  the  office  of  J.  S.  Hopping,  In  Ok- 
mulgee, Okl..  and  offered  to  sell  tp  blm  a 
part  of  the  allotment  of  Etha  Huttm,  wbi^ 
is  tbe  land  in  c<HitToreny.  Mr.  Uopi^  was 
acquainted  with  DoA  and  Leiris  Hutton, 
but  was  not  acquainted  with  Etha,  and  the 
Buttons  present  pointed  out  and  rvraented 
laura  as  Etba.  Mr.  Hoping  Altered  into 
negotiations  with  them  for  the  purchase  ot 
the  land,  and  a  price  of  $1,200  was  agreed 
apwL  Laura  Hattoa  signed  the  deed  as 
Etha  Button,  and  acknowledged  the  same 
befbre  Mr.  A.  D.  Komedy,  a  notary  public. 
One  thousand  dollars  of  the  purchase  price 
waa  paid  at  the  time,  and  |200  was  with- 
held until  the  abstract  could  be  completed. 
Finding  upon  ioTestlgation  that  the  records 
of  the  Dawes  Commission  at  Muskogee  show- 
ed Etlia  Button  to  be  under  age  at  the  time 
tbe  deed  was  executed,  Mr,  Hopping  sent 
for  Mr.  J.  C.  Stone,  his  attorney,  who  was 
present  when  the  deed  was  slgced.  and  he 
and  Mr.  Stone  proceeded  to  take  tbe  affi- 
davits of  the  Button  family  as  to  the  age  of 
Etha  Hutton.  These  affidavits  showed  her  to 


(OU. 

be  of  age  at  ttie  time  «t  the  ezeoitton  of  the 
deed.  Laura  made  one  of  the  affidavits,  ap- 
pearing before  Mr.  Stone  and  representing 
herself  as  X<tha.  Ur.  Stone  and  Mr.  Hop- 
ping were  both  gxoaAy  Impoeed  nptm,  and 
Mr.  Stone  teeUfled  that  he  was  so  outraged 
be  threw  his  notary  seal  away  and  has  never 
since  acted  as  a  notary  poMlc  Relying  up- 
on the  aflldavlts,  Mr.  Honking  paid  the  9&00, 
the  balance  of  the  pordiase  price;  bat  he 
subsequently  learned  Oat  tbe  deed  was  a 
forgery,  and  after  the  passage  of  Uie  act 
of  Mar  27,  1006,  thinking  that  she  was  poa- 
sibly  18  yeare  ct  age  at  that  time,  sent  one 
Ellis  Gentry  to  Etha  Hnttm  and  procured 
a  deed  from,  her  on  S^tember  28d  of  that 
year.  Neltiier  of  these  deeds  are  relied  up- 
«i  1^  the  defendants. 

On  April  10,  1010,  the  plaintlfl.  by  her 
next  ftlend,  A.  B.  Hieka,  instituted  suit  in 
the  district  court  of  Okmuli^  county  to  re- 
cover the  land  in  controver^r  and  to  have  tbe 
title  Oiereto  quieted  in  her.  She  was  repre- 
soitod  in  ttiat  case  by  &  H.  Kayrkwdali 
and  7.  L.  Montgnnery,  attmneys  of  Mne- 
kogee.  Okl.,  who  bad  a  cratract  with 
her  fixing  a  lloi  on  the  land  Involved  for 
their  fee.  While  this  suit,  which  was  case 
Ho.  1821  in  said  court,  was  pending  and  on 
April  20,  1910^  Mr.  Hopping,  on  the  advice 
of  his  attcwney,  went  to  Euteola*  OkL,  where 
be  met  Btha  Hattoa  and  her  mother,  and 
made  a  deal  with  Etlia  vdierefay  he  wenred 
another  deed  from  her  to  the  same  tract  of 
land  for  $600;  vtOA  he  paid  at  the  tims^  and 
released  a  }\ea  he  had  talna  on  the  land 
of  Dock  Button  and  Laura  Huttm  to  se- 
cure him  for  the  $1,200  fraudulently  takm 
from  him  through  the  Instrumoitallty  €t  tbe 
forged  deed.  The  attorneys  for  Etba  Hutton, 
when  they  learned  that  Etba  had  executed 
the  deed  of  April  2S,  1910,  clamed  that  on 
account  of  their  contract  th^  wore  entitied 
to  receive  the  same  amount  of  mon^  that 
Etha  Hutton  was  paid,  and,  after  some  con- 
troversy, Mr.  Hopping  finally  agreed  to  and 
did  pay  them  $S0O.  bat  Instated  that  he 
should  have  a  new  deed  fnun  Dtha  Button, 
which  was  executed  by  her  on  September  7, 
1010.  On  the  advice  vt  Mr.  Stone,  Mr.  Hop- 
ping also  paid  Dtha  Huttm  $100  as  a  new 
and  lndq>endent  consideration  at  the  time 
thlB  last  deed  was  executed.  Under  the 
agreement  with  the  attorneys  a  stipulation 
was  filed  that  Judgment  should  be  rendered 
In  the  cause  then  i>endlng  tn  favor  of  Mr.* 
H(q>plng  and  Mrs.  Alice  Thompson,  defend- 
ants tber^n.  This  judgment  was  rendered 
in  May,  1011. 

In  the  instant  action  the  court  found  the 
issues  generally  In  favor  of  plaintiff,  and 
In  the  judgment  rendered  it  was  also  spedflc- 
ally  found  that  the  action  heretofore  refer* 
red  to,  filed  by  the  plaintiff  against  the  de- 
foidants  and  others,  was  res  adjudicate  as 
to  the  validity  of  tbe  deeds  Involved  In  this 
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action,  and  fte  eonrt  ftirttwr  Connd  that 
■Oia  Hntton  ezecnted  tbe  deed  of  April  S5, 
1910,  for  a  TalaaUe  oanrideraUoit,  ud  that 
■be  also  executed  the  deed  of  Septembn  7, 
IMO,  tn  a  valuable  amstdentloiL  llw 
Jndcmoit  also  recited  that  Etlia  Button  was 
over  18  Teats  of  ace  on  the  date  of  tbe 
execution  of  the  deed  of  September  7>  m<k 

In  flie  ease  at  bar  afcttlff  dalme  Qiat  she 
was  a  minor  on  the  dates  of  the  purported 
ezecotlon  of  the  several  deeds  hereinbefore 
mentioned,  and  ft>r  Uiat  reason  each  and  all 
at  them  are  void,  and  that  the  judgment  ren- 
dered against  her  In  case  No.  1(131  is  v<AA 
for  a  number  of  reasons  nnnecessary  to  Itere 
m«itlon.  In  her  petition  alleges  that 
die  executed  tbe  deed  of  September  7,  191(K 
bat  that  she  recelTod  no  consideration  therfr- 
for,  and  that  the  same  was  iwocnred  by  ftand 
and  duress;  that  the  deed  of  September  27. 
190D,  Is  a  forgery;  ttiat  the  deed  of  Septem- 
tKP  23, 1906.  la  a  forgery ;  and  that  the  deed 
of  April  26,  1910,  Is  also  a  fwgery.  She  te»- 
tlfied  In  her  own  bdialf  Qiat  die  did  not  ^e* 
cute  any  deed  to  her  land  prior  to  September 
7,  1910;  that  die  had  only  signed  me  deed 
to  her  land,  and  that  was  executed  in  1010, 
to  Hr.  Hopping;  and  ttiat  she  did  not  receive 
any  consideration  for  the  execution  of  said 
deed.  With  reference  to  the  tircumstanees 
under  which  the  deed  that  she  admits  dw 
dgned  was  executed,  she  testified  that  one 
Ellis  Gentry,  as  agent  for  Mr.  Hopping,  came 
to  her  home  and  represented  to  her  that  if 
she  would  sign  the  deed  that  they  would 
"turn  papa  loose" ;  that  at  said  time  they 
(the  defHidants)  had  a  writ  out  for  her  fa- 
ther.  Her  testimony,  then,  is  at  variance  with 
the  allegations  In  her  pleadings,  for  in  the 
latter  she  alleges  that  all  the  deeds  In  evi- 
dence, except  the  deed  of  September  7,  1010, 
are  forgeries,  while  In  her  testimony  Bhe 
spedllcally  admits  the  execution  of  the  deed 
procured  by  0«itry,  and  the  other  evidence 
in  the  case  sbowa  beyond  any  doubt  that  the 
deed  taken  by  Gentry  was  executed  by  her  In 
Septemb^,  1006. 

It  is  contended  by  her  attorney  that  the 
proof  shows  that  ^he  executed  the  deed  of 
April  2S,  1010.  Instead  of  the  deed  of  Sep- 
tember 7,  1910,  as  allied  in  her  petition; 
but  this  she  spedflcally  dodes.  because  she 
States  she  only  executed  one  deed,  and  that 
was  the  <me  taken  by  Gentxy.  Howevw, 
other  testimony  In  the  case  dearly  shows 
that  she  did  azecnte  the  deed  of  April  29, 
1910,  and  recdved  therefor  fSOO:  Oouns^  en- 
deavor to  explain  this  Inocmslstency  by  say- 
ing that  plaintiff  was  mistaken  when  ate  ad- 
mitted In  her  pleadings  that  she  had  execut- 
ed tbe  deed  of  September  7, 1910,  and  contend 
that  tbe  evldenoa  shorn  tfmt  tUs  deed  was  a 
turgaey,  and  It  Is  fnitber  contended  that,  al- 
tbOD^  the  evidence  shows  that  the  deed  of 
April  2B*  ma-  was  executed  by  plalntlfl,  It 
fnrtha-  shows  said  deed  was  without  conald- 
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eratlmi  and  was  ptoenred  br  fraad  and  dn^ 
res&  Lula  Hntton,  moOer  of  plaintiff,  testL> 
fled  to  ocvtain  aDeged  fActs,  irtiidt,  if  tme^ 
would  tend  to  -prove  that  the  deed  of  April 
2Sk  1910,  was  iffocared  by  fnvd  and  doreas; 
hot  the  great  weight  of  tin  evidence  in  tlw 
record  dearly  rebuts  her  testimony,  and 
shows,  as  found  by  the  trial  court,  that  it 
was  executed  tor  a  valuable  consideration. 
The  evldoice  also  dearly  shows^  as  found  by 
the  trial  court,  that  plaintiff  executed  the 
deed  of  Septembw  7,  1910.  We  have  very 
car^lly  read  every  word  of  the  evidence  In 
the  record,  and  are  convinced  that  Btha  -Hat- 
ton  executed  all  the  deeds  above  referred  to, 
except  the  one  executed  September  27,  1006, 
and  that  the  deeds  of  April  26,  1010,  and  of 
September  7,  1910,  were  eadi  executed  tor 
a  valueUe  conslderadwi,  and  without  firand 
or  duress,  as  ftnmd  1^  tbe  trial  court. 

[1]  At  the  times  the  two  laat-named  deeds 
were  executed,  whldi  was  subseQuent  to  the 
taking  effect  of  the  act  of  Congrees  of  May 
27.  1008  (85  Stat  S12,  c  199).  there  were  no 
restrictifliis  against  the  vcdontary  alloiatloa 
of  the  surplus  allotments  of  adnlt  Creek 
freedmen.  So  the  remaining  and  decisive 
questitHi  to  be  comddered  and  determined  Is: 
Was  Btha  Hutton  18  yean  of  age  on  either 
April  26.  mo,  or  September  7. 1910?  In  the 
determination  of  tbe  rl^t  of  Greek  freedmen 
to  alienate  their  surplus  allotments  after  the 
taking  effect  of  the  act  of  May  27,  1908,  su- 
pra, tbe  enrollment  records  of  ttie  Oommls- 
sion  to  the  Five  Civilized  Tribes  are  condu- 
sive  evidence  as  to  the  age  of  such  allottees, 
and  such  records  embrace  and  Include  all  the 
testimony  and  exhibits  tending  to  establish 
age  that  were  in  evidence  before  tbe  Com- 
mission,  and  the  concluslwi  of  tbe  Conunls- 
aion.  based  thereon,  from  the  date  of  a^U- 
cation  for  enrollment  of  any  particular  allot- 
tee up  to  the  time  of  the  ascertalnmoit  by 
the  Commlsdon  as  to  whediw  the  name  oi 
sudi  allottee  was  oititled  to  be  placed  upon 
the  rolls  of  the  nation  In  whldi  he  or  aha 
dalmed  dtizenshlpb  Scott  t.  Brak^  dS  Okl. 
665,  143  Fac.  610. 

[2]  The  complete  enrolhujuit  record  Intro- 
duced in  evlduice  in  this  case  by  the  plalntUf 
consists  of  a  census  card  of  the  allottee,  Etha 
Huttw,  the  application  made  by  her  grand- 
father. Joe  Hutton.  for  the  enrollment  of  hU 
family,  answer  of  the  Creek  Nation,  contest- 
ing th^  rii^t  to  auoUmeot.  and  copy  of 
that  part  of  the  Ctetk  freedmen  rdat- 
Ing  to  the  said  Eltha  Hnttoo.  The  api^ea- 
tloQ  tor  enroUmeot  was  filed  Beptanbw  B, 
1806,  and  the  name  oC  Ettu  Button  appears 
in  a  list  of  eighteen  ddldren  and  grandchil- 
dren ot  Joe  Huttm  under  the  heading  "Bo- 
ndlment  of  the  Family,"  and  which  purports 
to  set  out  oppodte  cadi  name  the  age  and 
family  relaUondiip  to  Joe  Hnttoo  of  the  per- 
sons whose  names  appear  on  the  roU.  Tlia 
entiy  as  to  Btha  is  as  follom; 
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BiroUoiait  of  the  nunily. 

Name.  Age.  Belatloiiriiip. 

Btha  Hntton.  2  Onuddaucbter. 

The  eeaaaa  cazfl  Bhowliis  the  names,  roll 
nambers,  relation  to  person  first  named,  as«, 
and  sex  of  thoae  appearing  on  the  caxd.  In- 
cluding Btha  Hutton,  U  as  ftdlowi: 

ResidcDce:    Town. 

Post  OlDiM.  BuCmla.  Ontt  Halloa. 

Blank  706—10,  S-14-ttt. 


Dai 

Roll 

rea 

No. 

Name. 

Kelatlonship  to  Per- 
Boa.KUa(>ltomed. 

d 
< 

s 

D 

^133 
4134 
U36 

m 

1 
2 
3 

{ 

Hutton,  Dock 
Jam 
OtiMi 

t  '  . 

IT 
6 
i 
1 

M. 

W. 

)I. 
F. 

Below  end  a  little  to  the  right  of  the 
names  on  the  card  are  the  fidlowing  words 
and  figures: 

"Aclmltted  by  Dawes  Commtssion  Case  #70. 
Nob.  1-2-3-4  admitted  to  citizeoahip  by  Dawes 
ConunlaGion  in  1806  and  no  appeal  taken  {Case 
No.  70>  #4136-6  ft  7  hereon  foil  tMcn  of 
#1  on  N.  F.  MS." 

At  the  lower  ri{^t-band  comer  of  the  card 
Is  the  following: 

-  "Date  of  Application  for  Enrollment,  Sep. 
1888." 

It  Is  not  claimed,  and  we  do  not  think, 
any  of  the  other  data  on  tbe  census  card 
throw  any  light  on  the  question  of  the  al- 
lottee's age,  and  we  therefore  do  not  Incor- 
porate tbe  census  card  in  full  in  this  opin- 
ion. 

Coonset  for  plaintiff  say  that  this  enroll- 
ment record  fixes  the  age  of  Etha  Hutton  at 
2  years  on  September  5,  1896,  and  that  she 
was  therefore  under  the  age  of  18  years  on 
April  15,  1910,  and  on  September  7,  1910. 
The  gist  of  his  contention  Is  thus  stated  in 
his  brief: 

"Taking  the  enrollment  record  as  a  whole,  in- 
cludiog  the  census  card,  this  is  the  only  certain 
data  (age  given  in  application  for  oirollment) 
from  which  the  age  of  plaintiff  can  be  reckoned ; 
take  any  other  atarting  point,  and  we  are  at 
(mce  involved  in  guesswork  and  conjecture.  Tbe 
census  card  Bhowg  her  age  to  have  been  6  years, 
but  at  some  time  which,  as  we  shall  aee,  is  imr 
possible  to  fix  by  tbe  card.   *   *   •  " 

That  part  of  the  enrollment  record  con- 
sisting of  the  application  for  enrollment  in- 
dicates that  Etha  Hutton  was  2  years  old 
on  September  5,  1896.  What  does  the  census 
card  show  as  to  her  age?  We  agree  with 
counsel  for  plaintiff  that  the  notation,  "Date 
of  Application  for  Enrollment  Sep.  189S,''  on 
the  lover  right-liand  corner  of  the  card,  doea 
not  have  reference  to  the  date  of  appltcatiim 
or  date  of  enrollment  of  Etha  Hutton,  tor 
the  application  for  enrollment  and  the  cen- 
sus card  In  evidence  shov  that  the  applica- 
tion was  made:  for  her  enrollment  and  tiiat 
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she  was  enroiled  tfi  1800.  AM  suggested  by 
plalntUTs  coonsel,  Ui«  date  probaUy  has 
reference  to  the  date  of  application  for  en- 
rollment of  Julia  Louisa,  if  It  has  ref»eDce 
to  any  one.  She  Is  the  only  one  oa  tbe  card 
to  whom  It  oonld  apply,  and  it  has  no  pro* 
batlve  effect  In  d^srmiBint  the  age  ot  Elttia 
Hntton.  It  will  be  noted  that  aflie  is  Na  3 
on  the  card,  and  that  Nos.  1, 2, 8,  and  4  were 
admitted  to  dtlcenahip  by  the  Dawes  Oom' 
missUm  in  1896,  and  no  appeal  waa  taken 
from  tbe  decision  of  the  Oommlssion.  Her 
age  la  given  as  6  years. 

[I]  In  all  the  reported  cases  it  Is  a  seamed, 
and  wa  think  correctly,  that  tbe  age  shown 
on  tbe  census  card  is  the  age  of  the  alliMtee 
as  fbnnd  by  tile  Commission  at  the  time  ot 
the  ennrilment,  ot  tbe  application  toe  tbe 
enrollment,  of  the  allotteei  We  have  found 
no  case  to  tbe  contrary,  and.  In  view  of  tbe 
manner  In  which  the  census  cards  were  made 
and  compiled,  this  qnestkm  seoas  free  ot 
doubt.  In  the  case  of  Soott  t.  Brak^  su- 
pra, Mr.  Justice  Kane,  who  ddivered  tbe 
opinion  ot  the  court,  very  intnesttngly  dis- 
cusses the  procedure  adopted  and  followed 
by  the  Commission  in  the  orcdlment  of  the 
dtlsens  of  the  FIto  CiTllUed  Tribes.  We 
quote  frxHn  the  opbdon: 

"Under  the  procedure  directed  by  the  Interior 
Department,  the  Dawes  Commission  required 
eadi  person  applying  to  be  enrolled  as  a  citizen 
of  tho  rive  Civilised  Tribes  to  make  a  state- 
ment under  oath  as  to  his  age,  sex.  degree  oC 
blood,  family  relatlonahip,  etc.,  which  state- 
ments were  reduced  to  writing  in  the  present 
census  card  form  at  the  tim«  of  the  examina- 
tion, and  became  the  record  in  reference  to  the 
enrollment  of  eadi  individual  applicanL  «  •  • 
In  many  instances  the  census  card  coosistB  of 
an  entry  of  a  summary  of  the  evidence  of  the 
applicant  at  the  time  the  application  was  made, 
whilst  in  other  instances,  where  the  testimony 
of  the  applicant  was  not  taken  down  by  a  ste- 
nographer and  subeequently  transcribed,  the 
entry  consisted  of  the  ^itombed  statemeats  ot 
the  witnesses  reduced  to  eeosus  card  fmrm. 
•   •   ♦ "  ataJics  oursj 

From  this  deflnltlMi  of  the  census  card  It 
necessarily  follows  that  the  age  shown  op- 
posite the  name  of  a  citizen  is  the  age  of 
said  citizen  as  found  by  the  Commission  at 
tbe  time  of  bis  or  her  enrollment,  and  as  the 
year  of  enrollment  of  the  allottee  in  question 
Is  speclflcally  given  on  the  card  as  1896,  It 
follows  that  the  age  of  Etha  Hutton,  as 
shown  by  that  part  of  the  enrollment  record 
consisting  of  the  census  card,  was  6  years  In 
1896. 

We  have,  then,  two  parts  of  the  enrollment 
record  apparently  in  conflict  as  to  her  age. 
In  this  situation  It  was  the  dnty  of  tbe  trial 
court,  and  is  now  onr  duty,  to  examine  the 
ratlre  enrollment  record,  and,  after  giving 
each  and  every  part  its  doe  weight,  to  de- 
termine her  age  from  the  enrollment  record 
as  a  whf^e,  and  not  from  a  single  part  there* 
of.  Where  sudi  a  sUoatlon  arises  eaeb  case 
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must  be  decided  im  Its  own  mralts.  This  \b 
true,  tor  tbe  reason  tbat  In  some  cases  the 
evidence  af  witnesses  from  whom  the  Infor- 
mation contained  on  the  census  card  was  ob- 
tained is  not  preserved  In  the  record,  while 
in  others  It  is.  In  somie  cases,  as  here,  there 
are  no  birth  affidavits,  while  In  others  there 

In  Perrymkn  v.  Sharp  et  aU,  176  Pac.  526, 
dedded  by  this  conrt  September  10,  1918,  but 
not  yet  officially  reported,  different  parts  of 
the  enrollment  record  were  in  conflict,  and 
wc  oonstrned  the  entire  record,  and  fonnd 
that  Qoder  tbe  drcumstaooee  of  that  partic- 
ular case  the  birth  affida^t  was  a  part  of 
the  enrollment  record,  and  was  mtltled  to 
creater  wel^t  than  the  censas  eai<d  In  the 
4etenninatloD  of  the  age  of  Ute  dtlzen  there 
ta  question.  l%e  age  of  the  allottee,  as  given 
on  the  cmsns  card,  Is  the  condfudon  of  the 
OiHiimlssion,  and  whll«  the  act  of  May  ST* 
1908,  makes  the  enrollment  record  ai  a 
whole,  and  not  the  dedshm  of  the  CommU- 
akm,  conclttslve  as  to  the  age  of  a  dtlKn  from 
tbe  drcoinatanoes  surrounding  the  compila- 
tion of  these  cards,  as  heretofore  referred 
to,  the  finding  of  the  Commission  aa  to  the 
age  shown  thereon  la  entitled  to  very  great 
weight  This  was  recoguized  in  Ferryman  v. 
Sharp,  snpra,  and  the  concloalon  of  the  Com- 
mission  was  set  aside  in  that  case,  because 
it  was  overcome  by  other  parts  of  the  en- 
rollment record,  and,  aa  stated  In  the  opin- 
ion, was  shown  to  be  "palpably  erroneous." 

While  the  application  for  enrollment  in  the 
instant  case  shows  Btlia  Hutton  to  be. of  a 
different  age  than  that  found  tbe  Cooe- 
mission,  we  do  not  think  the  statement  of 
ber  age  In  the  application  for  enrollment 
made  1^  ber  grandftitber  overcomes  the  pre- 
snmptloo  of  the  correctness  of  tiie  Commis- 
sion's findings,  or  shows  that  its  condiislon 
was  palpably  erroneous.  Why?  In  view  of 
the  fae^  as  shown  by  tbe  enrollmmt  record 
in  evldnice,  that  the  application  tor  the  en- 
nAlment  of  tbe  Hutton  family  was  resisted, 
and,  fnrflier,  in  the  light  of  tbe  well-known 
procedure  adopted  by  tbe  Commission,  we 
must  presume  that  the  testimony  of  witness- 
es mis  takra  at  tbe  bearing  bad  by  the  Com- 
mlsidon  on  tbe  appllcatton  (although  this  tes- 
timony was  not  preserved  by  the  Dawes 
Commission,  and  is  therefore  no  i)art  of  the 
enrollment  record  In  this  case),  and  that  the 
applicant  and  his  witnesses  testified  correct- 
ly, under  oath,  at  the  hearing,  as  to  the  ages, 
sex,  relationship,  etc.,  of  the  applicants,  and 
it  seema  to  us  that  it  Is  more  probable  that 
tbe  ages  were  given  correctly  in  this  exam- 
ination than  In  the  formal  application  for 
enrollment 

We  must  also  bear  In  mind,  as  shown  by 
tbe  enrollment  record,  that  the  application 
for  the  enrollment  of  Etha  Hutton  was  made 
by  hex  grandfhther,  was  signed  by  blm  by 


mark,  and  was  not  sworn  to  dr  terlfied'. 
Moreover,  it  appears  that  In  the  purported 
list  of  his  children  and  grandchildren  be 
gave  the  ages  of  all  his  cWldren  as  "un- 
known/'' It  18  highly  improliable  that  he 
could  give  the  ages  of  his  grandchildren  cor- 
rectly, when  he  did  not  even  know  the  ages 
of  his  own  children.  The  enrollment  record 
also  discloaes  that  Paul  Button,  a  full  broth- 
er of  Etha  Hutton,  and  whose  age  Is  ^ven  on 
the  census  card  as  four  years,  and  who. was 
admitted  to  dtisenship  In  1896,  does  not  ap- 
pear on  the  roll  of  tbe  family.  Tbat  he  was 
omitted  from  the  family  roll  shows  that  Joe 
putton  either  was  not  suffidently  conversant 
with  the  family  history,  or  that  be  was  gross- 
ly careless  in  preparing  the  application,  or  in 
furnishing  the  data  to  the  party  by  whom  it 
was  prepared.  Tbe  age  of  tbe  plaintifT,  as 
given  In  the  Application  for  ber  enrollment; 
Is  not  sufficient  in  our  opinion  to  overcome 
the  presumptive  correctness  of  the  GemmW 
sian's  findings.  .  We  tber^ore  otmdude  that 
tbe  entire  eoroUment  record  abows  ^t-abe 
bad  arrived  at  tbe  age  of  6  years  when  she 
was  oirolled  in  1890.  wbich  wotM  mate  ber 
more  than  18  yeant  of  age  on  April  26, 1910^ 
when  she  encuted  tbe  first  deed. 

One  other  assU^nment  of  error  ranalns  to 
be  consld«red.  niere  was  introduced  lb  evi- 
dence by  tbe  dcfwdants,  over  the  objection 
of  plaintiff,  a  purported  enrollment  record 
of  Ettia  Hutton.  It  Is  claimed  that  It  was 
not  properly  certified.  As  this  record  la.  in 
all  material  respects  Idratical  wltb  the  one 
Introduced  1^  plaintiff,  it  is  nnneceaaary  for 
us  to  pass  on  the  sufficiency  of  tbe  certlfl^ 
cate. 

Finding  no  reversible  error  In  the  record, 
tbe  Judgmmt  of  the  trial  court  Is  affirmed. 

All  tbe  Justices  concur,  except  OWEN,  3,^ 
not  partldpating. 


HONNOLD  T.  BOARD  OF  COM'BS  OF 

OAETEB  COUTilTI  et  aL   (No.  6224.) 

(Supreme  Court  of  OUahooka.  Much  21*  Iflltt. 
On  Bdiearing,  Oct.  1,  1918.) 

(Sfttahut  by  the  Court.) 
1.  OoDRixss  ^s>182— Saub  or  Bonns—OoH- 

TBAOT. 

The  plaintUTs  propoaiti<aL  ot  Jaly  6,  1^2, 
and  the  acceptance  thereof  in  due  form,  by  the 
board  of  county  commiasioners  of  Carter  coun- 
ty, OkL,  and  the  resolution  irf  said  board  of 
county  commissioners  of  September  3,  1012, 
under  uhicfa  tbe  plaintiff  and  defendants  acted 
with  full  knowledge  on  their  respective  parts, 
mast  tie  conaiderM  tojrether,  and  when  so  con- 
ridered  ftom  tb^  contract  tbat  was  entered  into 
between  tbe  parties. 
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2.  MuHioxpAz.  CoKPounoKS  ^aol  — Doim- 

TioN— "Quasi  X^oBPOunoiia." 
There  U  a  well-dedOned  and  maAed  distinc- 
tion between  municipal  oorporationa  proper  and 
political  or  quasi  corporations.  Cities,  towns, 
and  villages  are  municipal  corporations  proper, 
while  counties,  townships,  school  districts,  road 
dti^eta,  and  fba  like  are  qnasi  corporations, 
nie  diffMvnce  between  these  two  classes  of 
GwporatiMis  is  well  estaUishedt  and  ■  principle 
applicable  to  the  one  fdass  is  not  necesnrily  ap- 
plicable to  the  other. 

lEd.  Not&— For  otbw  definitions,  see  Words 
and  Phrases,  Fint  and  Second  Series,  Muni«ip 
pal  Gorporation;  Quasi  OorporatUm.] 

8.  SUTDI  AHD  POWBB  OV  OOTOTllfr  -COUWTT 

OouaaBKMSUa— STATms. 
Bach  OTfaniaad  eonnty  within  tin  state  Is 
«  body  OMporate  and  piAitii^  and  as  sndi  ia 
•mpowwed  b7  statute  to  sue  and  be  siud,  to 
make  all  contracts,  and  to  do  all  other  acts  in 
relation  to  the  property  and  concerns  of  the 
county  necessary  to  the  exercise  of  corporate 
or  adminiatratiTe  power,  and  to  exercise  sudi 
other  and  further  powers  as  may  be  especially 
provided  for  by  law.  TtM  powers  of  a  county, 
«■  a  body  pelitie  and  corporate  shall  be  to.- 
ardaed  by  its  board  of  county  commlssloncra. 

4.  Oohntiu  «=»182  —  Mumicifal  Cobpoka.- 

T10K8  «s>jM)7—MUnHnPAL  FOHDING  BOHDS 

—  STATum— Oun  or  Oonnrr  Ooioub- 
axonnn. 

Sections  862  and  866,  c;  7,  art.  8,  entitled 
"Munich  Ponding  Bonds"  (Bev.  Laws  OkL 
191<^,  are  mandatory*  and  not  merely  directory.- 
They  contain  the  established  public  policy  ol 
our  state  touching  the  several  matters  contained 
tberein,-  and  were  enacted  for  the  guidance  of 
public  officers  In  the  performance  by  them  of 
public  duties  in  relation  to  the  public  concems 
of  the  respective  municipalities  mentioned  there- 
in and  represented  by  tb«n.  No  authority  is 
conferred  under  this  law  upon  the  board  of 
connty  commissioners  of  a  county  to  sell  sudi 
funding  bonds  either  at  pnbltc  or  private  sale, 
by  contract  or  otherwise. 

K.  Couhties  «s>12K1),  182— PoKDino  Bonds 
— AuTHoenT  or  Oorarr. 
Tlie  board  of  county  commissioners  of  Carter 
county,  Okl.,  bad  no  legal  authority  to  make 
the  contract  sued  on  in  this  action  on  behalf 
of  Carter  county,  and  in  so  doing  it  acted 
bayond  its  powers  and  ultra  vires,  and  said 
contract  was  entered  into  in  violation  of  the 
terma  a  mandatory  statnte^  and  in  the  teeth 
^  the  public  ptdicy  of  the  state  in  such  mat- 
ters, and  is  contrary  to  public  policy,  ultra 
vires,  and  absolutely  void,  and  no  action  can  be 
maintained  tliere<m,  either  against  Carter  coun- 
ty, or  the  members  <^  the  board  ot  conn^  com- 
nlsskmars  cf  sidd  oonnty  as  indMdoals. 

6l  OonHTXEa  «=9l82— Couutt  Attobnet — 
CotnnT's   OoiiTBAOT   ra  PsonsaioRAL 
Suviois— Vauditt. 
Onr  law  provides  an  officer  whose  duty  it 
is  to  conduct  legal  proceedings  in  behalf  of 
a  connty  of  our  state  in  the  person  of  the  coun- 
ty attorney.    Hence,  when  a  written  cMitract 
between  a  county  and  an  individual  shows  upon 


its  face  that  it  was  made  by  the  eoonty  fw  the 
professional  services  of  the  individnal  as  an  a^ 
tomey  or  counselor  at  law  to  represent  tali 
coun^,  whidi  services  are  such  as  the  law  re- 
quires to  be  performed  by  the  county  attorney 
at  the  cotmty,  sndi  contract  to  ultra  vires  and 
prima  fade  void. 

7.  COUKTIES   «=alffi!— COWTBACTB  — DlSPOfll- 

Tioir  OF  FunDiiTQ  Bonds— TnoE  as  Essemcb 

or  CONTBAOT. 

Time  was  not  intended  to  be  of  the  essenca 
oi  this  contract. 

Ommlasioners'  Opinion,  XMrWon  No.  4. 
Brror  From  Dtstrict  Oooit,  C&rtar  Conn- 
ty; 8.  B.  Russell,  Judge. 

Action  by  C.  Sdgar  Honnold  against  Boaid 
of  Count?  Cwnmlssloners  of  Carter  Oonntyi 
OkL.  and  Wm.  Kirkpatrl<ft  and  otbera,  meoh 
bers  of  such  board.  Jndsment  for  dAfend^ 
ants,  and  plaintiff  brings  error.  Affirmed. 

lawereooe  ICllls,  ot  Oklahona  CHty,  to€ 
plaintiff  In  error. 

A.  J.  Hardy,  W.  F.  Bowman,  J.  A.  Bas^ 
and  Omce  A  Pottor,  all  (tf  Ardmme,  for  de- 
fendants In  error. 

DAVIS,  C.  Carter  connty,  Okt,  being  le- 
gally and  Justly  Indebted  upon  valid  and 
aatnlBting  warrants  and  claims  In  the  sum 
of  $46,000,  said  claims  and  aoconnts  were  duly 
prosecuted  to  judgment  on  the  8d  day  of 
September,  A.  D.  1012,  In  the  district  court 
of  said  county,  l^r  the  Ardmore  National 
Bank,  for  Itself  and  fts  representative  of 
other  holders  of  said  claims.  Said  Judgment 
being  in  the  smn  of  $46,000,  and  said  pro- 
ceedings having  been  had  under  chapter  7, 
art  8,  entitled  "MnnMpal  Ponding  Bonds," 
of  the  Revised  Laws  of  Oklahoma  1010.  The 
plaintiff  in  error  made  the  following  pro- 
posals in  writing  to  the  county  commission- 
ers of  said  connty  looking  to  the  purchase 
of  said  funding  bonds,  and  the  same  were 
duly  accepted  by  resolutions  of  the  board  of 
county  commissioners,  as  follows,  to  wit: 

"July  6k  1912. 
"To  the  Htmorable  Board  vt  County  Commit 
aioners,  Carter  County,  Ardmor^  CttlalKUna: 

"Gentlemen:  For  the  outstanding  indebtedness 
of  Carter  connty,  including  claims^  warrants, 
and  judgments,  I  will  agree  to  take  up  this  in- 
debtedness by  the  Issuing  of  funding  bonds  to 
be  known  as  Funding  Bonds  of  Carter  County, 
Oklahoma,  to  be  dated  as  soon  as  locally  can 
be  dated,  and  maturing  twenty  years  from  date, 
without  prior  date  of  option,  bearing  interest 
at  the  rate  of  six  per  cent,  per  annum,  payable 
soniannually,  both  principal  and  interest  pay^ 
able  at  the  Oklahoma  State  Fiscal  Agmcy  in 
New  York  City,  which  said  bonds  are  to  be  In 
denomlnatlm  of  $l,00a00  so  far  as  possible,  X 
will  pay  you  on  delivery  of  said  bonds  to  me  ta 
Oklahoma  City,  <n>  GhicagOt  DL,  par  value  for 
said  bonds. 

"I  farther  agrse  to  fDmlsh  Uthographed  blank 
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bonds  and  all  othar  papeta  and  forma  neeaaiarr 
to  complete  the  Issuance  of  aald  bonds,  guiding 
and  directing  siudi  proceedlnca.  I  will  repre- 
acnt  your  county  in  having  aald  bonds  roistered 
iff  the  State  Auditor,  and  presenting  said  bonds 
to  the  Attorney  General  for  approvaL 

"I  further  agree  as  part  of  my  proposition  to 
reduce  the  daims  and  varrants  to  iudgments 
for  said  county.  You  are  to  furnish  me  with 
a  fall  certified  transcript  of  all  the  proceedings 
leading  tip  to,  and  culminating  in,  the  isaning 
and  ddivery  of  said  bonds.  I  will  pay  for  said 
bonds  within  ten  days  after  the  approral  of  ths 
Attorney  General. 

"TbiB  bid  is  made  tot  immediate  acceptance 
or  rejection  at  your  meeting  of  this  date.  The 
entire  proceedinga  to  be  completed,  bonds  ap- 
proved by  Attorney  General,  and  the  money 
actually  paid  In  cash  to  Carter  county  tuit  later 
than  October  1,  ms. 

"BcvBetfolly  submitted, 

"O.  Edgar  Honnold. 

"The  above  proposition  submitted  by  C.  Ed- 
gar Honnold,  td  Oklahoma  City,  is  approved 
and  accepted  by  the  board  of  commissioners  of 
Carter  count;^,  Oklahoma,  being  an  open  session 
of  said  board  on  this  the  6th  day  of  July.  1912, 
OD  moti<Hi  of  O.  K.  Darden,  seconded  by  W.  M. 
Kirfcpatric^, .  vote  being  favorable. 

"R(4>ert  V.  SdvaHy, 
**Chairman  County  Commiflsioners. 

"W.  BL  Kirkpatrick, 
"Commiasioner. 
"O.  E.  Darden, 

"Cwnmissloner.'* 

"Attort: 

"B.  W.  Dakc^  County  de^** 

"Sapteaiber  8,  lftl2. 
**Besolntton. 

"Whereas^  0.  Bdgar  Honnold,  of  (Mdaboma 
Oklahoma,  has  niade  a  propnaltlon  of  not 
leas  than  par  for  the  funding  bonds  of  Carter 
conaty,  amouuting  to  $46,O0O.O0k  known  as  fond* 
lag  bonda  of  1912,  issued  by  the  board  of  coun- 
ty ocnomiasioners  of  Carter  county,  to  be  dated 
17th  day  of  Septembw,  19ftT>  bearing  interest 
at  the  rate  €i  6  per  cent  par  annum,  payaUe 
semiannually,  both  principal  and  inter  eat  being 
payable  at  the  Oklahoma  State  Fiacal  Agency 
in  Netr  York  City: 

"Wherefore,  be  it  res<dved  by  the  board  of 
county  commissionerB  of  Carter  county,  Okla- 
kcRna,  that  said  bid  of  C.  Edgar  Honn<dd  be, 
and  the  same  is,  accepted,  and  the  said  bonds 
are  hereby  awarded  to  him.  on  his  said  bid,  and 
the  chairman  of  the  board  of  ooonty  commie- 
akners  and  the  clerk  of  said  conn^  are  hexehj 
directed  to  ddiver  said  bonds,  with  the  intarest 
coupons  attadwd,  to  O.  Bdgar  Honnold  on 
eooplianoe  of  Urn  with  the  terms  of  Ua  said 
bid. 

*^  motim  of  W.  Bl  Kirkpatridc,  seconded 
by  O.  K.  Dardem,  said  resolution  was  adopted 
liy  the  ffJlowing  vote: 

"Aye.  Robert  F.  Scivally.  W.  M.  Ei^trick, 
O.  K.  Dardan.  Noenb  none. 

"Bobart  V.  Bdvelly, 
"Chairman  of  Board  of  County  Commlaritmeiai 

"Attest:  &  W.  Doke^  Oonnty  Clerk." 

That  the  plaintiff  prepared,  and  the  board 
of  county  commissioners  adopted,  all  resola- 
tioDS  neccasary  for  the  legal  iasoaoce  of  said 


bonds,  and  on  tbe  ITtli  day  of  September,  A. 
D.  1912,  the  plaintiff  d^vravd  to  the  ctkair- 
man  of  tbe  board  of  cenn^  cocnmissioiiers, 
Robert  F.  Sdvally,  a  duly  and  properly  eer- 
tlfled  transcript  of  tbe  proceedings  of  die 
board  of  county  commiasliMiers^  and  of 
Judgment  of  the  district  court  of  Carter 
oonnty.  approving  said  bonds,  and  also  the 
said  bonds,  duly  signed,  executed,  and  at- 
tested by  the  proper  officers  to  make  tbe 
same  binding  obligations  of  said  county,  and 
on  the  21th  day  of  September,  A.  D.  1912, 
the  said  bonds,  together  with  a  certified 
transcript  of  tbe  above  proceedings,  were 
duly  iweeented  to  and  deposited  in  tbe  office 
of  the  Attorney  General  of  tbe  state  of  Okla^ 
homa  for  his  appronl,  as  by  law  provided, 
by  the  same  lU^rt  F.  Scivally;  that  by  rule 
of  the  Attorney  General's  office  bonda  are 
delivered  only  to  the  treasurer  of  the  coun- 
ty Issuing  the  same,  or  to  the  person  duly 
authorized  to  receive  them  by  such  treas- 
urer in  writing;  that  on  the  2Stb  day  of  Sep- 
tember, A.  D.  1912,  the  plaintiff  directed  a 
letter  to  D.  B.  Humph,  treasurer  of  darter 
oonnty,  OkL,  Inidoslng  a  blank  sight  draft, 
wltb  Instmctkna  to  fill  out  said  draft  with 
the  amount  due  the  . county  upon  said  bonds, 
and  to  sign  and  transfer  the  same  to  tbe  City 
State  Bank  for  collection,  tc^^ether  with  in- 
structions to  tbe  Attorney  General's  office  to 
deliver  the  said  bonds  to  the  City  State 
Bank,  statlnjc  that  wbMi  that  ibould  have 
been  done  he  would  take  up  the  bonds  at 
once;  no  answer  to  said  letter  was  sent  by 
said  treasurer  w  by  any  other  official  of  said 
county,  and  the  aald  draft  was  not  drawn  aa 
requested  In  said  letter;  no  request  was  made 
by  the  officials  of  said  ooimty  to  the  plaio- 
tUT  requiring  Mm  to  take  up  said  bonds,  nor 
were  there  any  communlcattona  ot  any  kind 
directed  to  him;  that  the  Attorney  Geawral 
approved  said  bonds  on  October  10, 1912,  and 
directed  a  letter  to  the  said  treasurer  on  said 
date  fflq)resslDg  said  approval;  that  on  the 
lOtb  day  of  October,  A.  D.  1912,  the  county 
clerk  of  said  county  directed  letters  to  this 
plalnUff  and  the  other  bond  buyers,  notify- 
ing them  that  tbe  said  bonds  would  be  sold 
at  auction  to  the  highest  bidder  on  October 
14th,  A.  D.  1912,  at  2:30  o'clock  p.  m.;  that 
the  said*  defendants  refused  to  deliver  the 
said  bonds  to  this  plaintiff  under  tbelr  con- 
tract, although  proper  demand  was  made 
upon  the  proper  officials  of  said  county,  un- 
der tbe  approval  of  said  bonds  by  said  A^ 
tomey  General,  and  on  October  16,  A.  D. 
1912,  the  aald  bonds  were  sold  at  public 
auction  and  delivered  to  the  purchaser,  who 
was  a  person  other  than  this  plalutlfl;  that 
said  bonds,  at  the  time  they  should  have 
been  delivered  under  said  contract,  if  said 
contract  was  a  legal  and  binding  obligation 
of  said  county,  were  of  the  value  of  11.10 
upon  the  $1.00  represented  by  said  tKUids; 
that  the  offlcers  mcoitloDed  in  plalatlfrB  pe- 
tttloa  oceuBV  and  bold  the  offices  of  defend- 
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ant  county  alleged  Uiereln;  that  plaintiff 
hoT&  the  expense  of  lithographing  said  bonds 
and  the  other  expense  incidental  to  the  is- 
suance thereof;  that  said  bonds  were  issued 
and  sold  to  other  parties,  and  tliat  plaintiff 
demanded  of  defendants  that  they  be  de- 
liTered  to  him  at  par,  the  same  being  the 
IdentiaU  bonds  described  in  plaintiff's  propo- 
sition of  Joly  6,  1912,  except  ttiat  the  bonds 
actually  issued  and  sold  and  demanded  by 
Idaintlfl  were  to  mature  25  years  from  ma- 
turity, while  the  bonds  descril>ed  in  said 
proposition  were  to  matnre  20  years  from 
date  thereof,  and  that  said  25-year  bonds  as 
issued  were  of  greats  market  ralue  tliau 
said  20-year  bonds.  A  Jury  was  waived  in 
the  trial  court,  and  the  cause  submitted  to 
the  court  upon  a  written  agreed  statement 
ct  facts,  the  8ul«tance  of  whlcdi  is  set  out 
her^nabove.  There  was  Judgment  for  the 
defendants  and  against  plaintiff,  and  the 
plaintiff  brings  the  case  here  for  review, 
asking  that  the  Judgment  below  be  set  aside, 
and  that  he  hare  Judgment  ^ther  against 
Carter  county  for^  $4,600  and  costs  of  suit 
•or  against  the  county  commissioners  of  said 
county,  defendants  In  error  berdn,  Indlvid- 
nally  for  said  sum  and  costs. 

tt]  With  the  contention  of  counsel  for  de- 
feudante  In  error  that  plalntlfTs  pr(^)osltion 
of  July  6,  1912,  and  the  acc^tance  thereof 
tn  due  form  by  the  board  of  coimty  commis- 
sioners of  Carter  county,  and  that  the  reso- 
lution of  said  board  of  county  OHnmlssion- 
ers  of  September  3,  1912,  under  wbicb  the 
plaintiff  and  defendants  acted  in  this  matter 
with  full  knowledge  on  their  respective  parts, 
does  not  constitute  a  contract,  we  are  unable 
to  agree>  In  our  opinion  the  proposition  of 
July  6,  1012,  and  the  resolution  of  Septem- 
ber 3,  1012,  must  be  considered  together  as 
Cormii^  and  being  the  otmtract  between 
t^ese  parties,  gilalntiff  and  dtfendants. 

"Contracts  of  lale  of  mercluuidise  frequently 
conoLat  of  a  written  order  given  by  the  buyer 
for  the  goods  desired  and  an  oral  acceptance 
thereof  by  the  seller."  Cameron  Goal  &  Mer- 
cantile Go.  V.  Universal  Uetal  Co.,  20  OU.  615, 
110  Pae.  720,  31  L.  B.  A.  (N.  S.)  818 ;  9  Ency. 
of  Evidence,  487. 

"An  'assent'  is  evidenced  by  a  proposition 
emanating  from  one  aide,  and  an  acceftauce  of 
it  on  the  other,  aach  propo^tioD  and  acceptance 
together  constltnting  what  is  called  a  'meeting 
of  the  minds.'"  Wm.  J.  Lemp  Brewing  Oo.  v. 
Secor,  21  Okl.  6S7,  96  Pac.  639. 

"When  a  contract  is  executed  which  refers 
to  and  makes  the  conditions  of  another  instra- 
m'ent  a  part  of  it,  the  two  will  be  construed 
together  as  the  agreement  of  the  parties."  ^Etna 
life  Ins.  Co.  V.  Bradford,  45  Okl.  10,  145  Pae. 
81«.  Ann.  Gas.  1918C,  373. 

{3]  Counsd  for  plaintiff  in  error  quotes 
extensively  In  his  brief  from  Qm  case  of 
safety  Insulated  Wire  A  Gable  Co.  v.  Mayw 
A  City  Council  of  Batttaaoie,  60  Fed.  140,  IS 
GL-C  A.  47B^  and  fnm  the  case  at  Illinois 
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Trust  &  Savings  Bank  r.  Oltr  of  Arkansas 
City,  76  Fed.  SflS,  22  a  G.  A.  171,  34  L.  B.  A, 
618,  and  cites  Dill.  Mun.  Corp.  <Sd  Ed.)  66. 
and  cases  dted  in  the  note,  setting  forth  ei^tit 
additional  cases,  for  the  purpose  of  sup- 
porting this  propositloa  of  law  deduced  by 
htm  tberefr<»u: 

"We  take  It  from  these  dedslMis  that  a  coun- 
ty, when  merely  exercising  its  powers  for  Its 
private  benefit  and  advantage,  is  upon  an  equal 
footing  with  a  private  corporation  or  indlvido- 
al,  and  is  liable  in  damages  for  its  failure  or 
refusal  to  emnply  with  its  contract.** 

We  find  no  fault  with  the  doctrine  an- 
nounced In  these  cases,  and  understand  them 
to  be  sound  law,  as  applicable  to  the  facts 
of  eadi;  but  it  must  be  remembered  that 
Dillon  on  Alunldpal  CorporatioDS  is  a  treatise 
upon  the  law  relating  to  cities  and  towns  as 
contradistinguished  from  other  municipal 
corporations  of  a  state,  and  that  a  dty  of 
the  first  class  Is  a  party  in  each  of  the  ten 
cases  cited,  except  the  case  of  Tacoma  Hotel 
Co.  V.  Tacoma  Light  &  Water  Co.,  3  Wash. 
316,  325,  28  Pac.  516,  610.  14  L.  B.  A.  669, 
28  Am.  St.  Bci;>.  35,  wherein  both  parties  were 
private  oorporaUoos,  while  in  the  instant 
case  the  def^dant  is  a  political  subdivlaioa 
or  quasi  corporation  of  our  state. 

Mr.  Dillon  in  volume  1  of  his  work  aa  Mu- 
nicipal Corporatl<ai8  (3d  Ed.)  fi  22,  23,  touch- 
ing the  distinction  between  incorporated  vll- 
lagee,  towns,  and  dtles  and  private  corpora* 
tiMis  and  public  or  dvll  or  political  or  quaiil 
ootporatious,  has  this  to  say: 

"22.  Oorpwatlons  intended  to  assist  la  the 
conduct  of  local  dvil  government  are  sometimes 
styled  political,  aometimea  pnbli(^  aometimes 
dvil,  and  sometimes  municipal,  and  certain 
kinds  of  them  with  very  restricted  iiowers— quasi 
oorporatioos— all  these  by  way  of  distinctiMi 
from  private  corporations.  AH  corporations  in- 
tended as  agencies  in  the  administrate  oi  civ3 
government  are  public,  as  distingniahed  turn 
private  corporations,  ^ns  an  incorporated 
school  district,  or  county,  aa  well  aa  dty,  is 
a  public  corporation;  bat  the  achool  district 
or  county,  properly  speaking,  is  not,  while  the 
dty  is  a  municipal  corporation.  All  manidpal 
corporationa  are  public  bodlea,  created  for  dvU 
or  political  purposes^  but  all  dvil,  political,  or 
pabUc  corporations  are  not,  in  the  proper  use 
of  language,  muaidpal  corporations.  The 
phrase  'mnnldpal  corporations.'  in  tlu  contem- 
plation of  this  treatise,  has  reference  to  Inoor^ 
porated  villages,  towns,  and  dtles,  with  poww 
of  local  administration,  as  distinguished  from 
other  public  corporations,  loeh  as  counties  and 
qnasl  corporations. 

"23.  The  distinction,  as  it  is  usually  drawn 
between  munidpal  corporatioDs  proper,  audi  as 
chartered  towna  and  dties,  or  towns  an<l  dtiea 
voluntarily  organised  under  general  incorporate 
ing  acts,  such  as  exist  in  a  namber  of  the 
states,  and  involuntary  quasi  corporations,  audi 
aa  countiea,  is  this:  Municipal  corporationa 
proper  are  called  into  existence  either  at  the 
direct  Boltdtation  or  by  the  free  consent  of 
the  persons  cnuposing  them,  tm  tiM  pramotfon' 
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of  tbeir  own  locai  and  private  advantase  and 
conTcnietice.  On  the  other  hand,  'coonties  are 
at  moat  but  local  orsanisatiotiB,  whichf  for  the 
purpose  of  dvil  admiDiatraticm,  are  invested 
with  a  few  functions  characteristic  of  a  cor- 
porate CTistence.  They  are  local  subdivisions 
of  the  state,  created  by  the  sovereign  power 
of  the  state,  of  ita  own  sovereign  'will,  -without 
the  particular  sc^citation,  consent,  or  concur- 
rent  action  of  the  people  who  inhabit  them. 
'I4»e  former  (municipal)  organization  is  asbed 
for,  or  at  least  assented  to,  b>  the  people  it 
emltraces;  the  latter  organisation  (counties) 
ia  Buperimpoaed  by  a  sovereign  and  paramount 
authority.  A  coun^  is  one  of  the  public  ter- 
ritorial divisions  of  a  state,  created  and  or- 
ganized for  public  political  purposes  connected 
with  the  administration  of  the  state  government, 
and  specially  charged  with  the  superintendence 
and  administration  of  the  local  affairs  of  the 
omuaumty;  and,  being  is  its  nature  and  ob- 
jects a  mqntetpal  organisatiol),  the  Legislature 
may,  unless  restrained  by  the  Conatitutlon,  or 
some  <sie  of  those  fundamental  maxims  of  right 
and  justice  vrith  respect  to  which  all  govern- 
ments and  society  are  supposed  to  be  organised, 
exercise  control  over  the  county  agencies,  and 
require  such  public  duties  and  functions  to  be 
pnfornied  by  them  as  fall  within  the  general 
scope  snd  «^ecta  of  the  municipal  organtKation. 

**  *A  municipal  corporatt(Hi  proper  is  created 
mainly  for  the  interest,  advantage,  and  con- 
venlence  of  the  locality  and  ita  people ;  -  a  coun- 
ty organization  is  created  almost  exclusively 
with  a  view  to  the  policy  of  the  state  at  lorge^ 
for  purposes  of  political  organization  and  civil 
administration,  in  matteta  of  finance,  of  educa- 
tion, of  proviflion  for  the  poor,  of  military  or- 
ganization, of  the  means  of  travel  and  transport, 
and  especially  for  the  general  administration 
of  justice.  With  scarcely  an  exception,  all  the 
powers  and  fonctioos  of  tlie  county  organiza- 
tion have  a  direct  and  exclusive  reference  to 
the  general  policy  of  the  state,  and  are,  in 
fact,  but  a  branch  of  the  general  admuiistration 
of  that  j»oU<7.' " 

As  we  understand  tlie  law,  quasi  corpora- 
tions of  OUT  state,  Buch  as  counties,  town- 
fdiips,  school  districts,  road  districts,  and  tlie 
like,  are'  organizations,  though  eorporatlons, 
existing  fts  sueb  for  the  ge&erill  political  gov- 
ernment of  the  state  only,  possessing  only 
powers  of  the  states  and  charged  with  per- 
fbrmance  of  state  duties  only.  And  to  such 
on  extent  Is  this  true  that  they  cannot  be 
held  liable  for  neglect  of  public  duty  on  the 
part  of  their  public  oflQcers  except  by  statute. 

Cbiet  Justice  Hortou,  speating  for  the  Su- 
prepie  Court  of  Kansas,  in  the  case  of  Elken- 
berry  v.  Township  of  Bazaar,  Chase  Town- 
ship, 22  Kan.  star  page  557,  page  389,  31  Am. 
Rqi.  Ids,  makes  use  of  the  following  lan- 
soage: 

"The  principal  question  presented  is  whether 
a  township  In  this  state  is  liable  for  injuries 
caused  by  onssfe  or  defective  highways.  In 
the  absence  of  an  express  statute  Imposing  the 
liability,  the  authorities  uniformly  hold  that  or- 
gantzationB,  such  as  counties,  townships,  school 
districts,  road  districts,  and  the  like,  ttiougfa  poa- 
SMsing  eorporate  capacity  and  power  to  levy 


taxes  and  raise  money,  bare  beeii  considered  ndt 
to  be  liable  for  neglect  of  public  duty.  The 
theory  of  these  various  dedsions  is.  In  effect, 
that  such  organisations,  tbough  cerporations,  ex-- 
ist  fts  snch  only  for  the  purposes  of  tbe  general 
political  government  of  the  state;  that  all  the 
powers  with  wMefa  they  are  intrtisted  are  the 
powers  of  the  state,  and  all  Uie  duties  with 
which  they  are  charged  ore  the  duties  of  the 
state ;  that  In  the  performance  of  governmental 
duties  the  sovereign  pow^  is  not  amenable  to 
individuals,  and  therefore  these  organizations 
are  not  liable  at  the  common  law  for  sudi  neg- 
lect, and  can  only  be  made  liable  by  statute. 
Cooley,  Torts,  622  ;  2  DiU.  Mun.  Corp.  761, 
763 ;  Town  of  Waltham  v.  Kemper,  55  III.  340 
[8  Am.  Bep.  062];  Commissioners  of  Hamil- 
ton Co.  V.  Mighels,  7  Ohio  SL  100.  As  our 
state  has  not  adopted  any  statute  ezpreBsly 
making  townships  liable  for  injuries  on  higb< 
ways,  -  resulting  from  neglect  of  public  iMgi 
these  organizations  are  not,  under  the  author- 
ities, liable  in  dvU  actions  for  neglect  in  .that 
regard.  Counsel  for  plaintiff  in  error  cite  th^ 
decisions  of  this  court  that  cities,  having  powei; 
conferred  upon  them  In  reference  to  streets  and 
sidewalks,  which  in  some  respects  are  similar 
to  the  powers  granted  townships,  are  liable  for 
injaries  resulting  from  failure  'to  keep  thcl* 
streets  and  sidewalks  in  safe  condition,  and 
assert  that,  logically,  the  same  doctrine  shookh 
be  applied  to  townships.  Ouunscl  fall  tO  note- 
the  distinetlcm  between  municipal  corporations. 
proper  and  quasi  corporations.  This  dbt^qtloDi 
is  pointed  out  and  commented  on  in  Beach  v. 
Leahy,  11  Kan.  *28.  Cities,  towns,  and  villages, 
are  municipal  corporations  proper,  while  coun- 
ties, townships,  school  districts,  and  road  dis- 
Mcts  are  quasi  corporations.  The  difference 
l>etween  these  two  classes  of  corporations  la  well 
established,  and  a  principle  applicable  to  the 
one  class  is  not  necessarily  applicable  t6  the 
other.** 

See,  also.  In  tUs  connection,  Dillon  on  Mu- 
nicipal Corporations  <3d  Bd  )  voL  2.  fi  96D» 
and  cases  dted  In  notes ;  Comm'ra  of  Marlon 
County  T.  Rlggs,  24  Kan.  2S0;  Township  of 
Qulncy,  In  Greenwood  County,  ▼.  James  Sfaee-- 
han,  48  Kan.  620.  29  Pac.  1064;  Cornelius,  J., 
Free!  v.  School  City  of  Cniwfordsvllle,  142 
Ind.  27,  41  N.  E.  312,  37  L.  H.  A.  301:  Kln- 
cald  v.  Hardin  County,  53  Iowa,  430,  5  N.  W. 
589,  36  Am.  Rep.  236;  City  of  Galveston  v. 
Posnalnsky,  62  Tex.  US,  60  Am.  Rep.  517; 
Board  of  Coun^  Oomm'n  ol  Oreer  County 
V.  Jeaae  A.  Watson.  7  Okl.  174,  54  Pac.  441. 

Jostlce  Myers,  speaking  fbr  tlie  Supreme 
Court  of  Indtona  In  the  case  of  State'T.  Oold- 
thalt,  172  Ind.  210^  87  N.  a  138,  19  Ann. 
Cas.  p.  737,  among  other  things  touchlns 
this  question,  said: 

"Counties  are  local  subdivisions  of  the  state, 
created  by  the  sovereign  power  of  the  state,  of 
ita  own  sovowign  will,  for  governmental  pur- 
poses, without  the  particular  solicitation,  con- 
sent, or  concurrence  of  the  inbsbitants  of  the 
county,  and  their  powers  are  limited,  and  must 
be  exercised  in  the  manner  provided  by  stotute. 
Myers  v.  Gibson  a897)  147  Ind.  452,  46  N. 
E.  014 ;  State  v.  Hart  (1806)  144  Ind.  107,  43 
17.  E.  T,  88  L.  R.  A.  118 ;  Gavin  v.*  WeUs  Goun- 
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t7  assist  IM  Ind.  2(a.  8  N.  E.  846;  Jacper 
Ooonty  V.  AUman  {1896)  142  Ind.  B73,  42  N. 
E.  206,  89  L.  B.  A.  S&  Tbftt  iiicfa  boards  of 
commisBioDerB  are  by  statute  made  coiporatioDS 
does  not  change  the  condltionB  or  the  results  or 
enlarge  their  powers.  porpoee  of  investing 
them  with  corporate  powers  was  evidently  not 
thmrebr  to  extend  their  powers,  but  to  create  b 
1^1  entity,  tiw  better  to  further  the  purpose 
of  their  creation.  *  *  •  'Considered  with  re- 
spect to  their  corporate  powera,  counties  nuik 
low  down  in  the  scale  of  corporate  existence 
and  are  fireanently  termed  Qoul  oorporationB.* 
State  V.  Har^  snpnu" 

[3]  It  Is  true  Out  under  section  1497,  Re- 
vised Laws  191(h  each  organized  county 
within  Ihe  state  shall  be  a  body  corporate 
and  politic,  and  as  such  shall  be  onpowered, 
anuxig  other  things,  to  sue  and  be  sued,  to 
make  all  contracts  and  do  all  oUier  ac^  In 
reiatkHi  to  the  property  and  concenia  </t  fh» 
county  necessary  to  the  exendse  of  corporate 
or  administrative  power,  and  the  exerdae  oi 
Bach  other  and  farther  powers  as  may  he 
especially  provldedl  for  by  lai^.  And  nnder 
section  1499  of  the  same  laws,  supra,  the 
powers  of  a  coonty  as  a  body  politic  and  cor- 
porate shall  be  exerdsei}  by  its  board  of 
county  commlsaiopers. 

[4,  i]  Tbia  brlnge  us  down  to  the  eonsld- 
matloa  and  detcsmlnatlcm  at  Urn  most  vital 
questim  raised  by  the  Issnea  In  this  eaae, 
namely,  was  the  contract  In  qnestlfHi  one 
that  the  county  commlsslmers  of  Carter 
county  could  lawfully  make  and  enter  Into 
BO  as  to  bind  said  county,  or  so  as  to  bind 
themselves  as  Individuals?  l£t  ns  see. 

Tbaae  proceedtnsi  were  had  under  chapter 
7,  art  t,  "Municipal  Funding  Bonds,"  Re- 
vised lAWS  of  Oklahoma,  1910,  section  862 
Ihwecrf  reading  as  follows: 

"Fmndino  Bonda^Vtwvry  county,  every  or 
town,  the  board  of  educatimi  of  every  dty,  ev- 
ery township,  and  every  sdio<A  district.  Is  here- 
by authorised  and  empowered  to  refund  its  in- 
debtedness, iitdnding  bonds,  judgments  and 
warrants*  as  hereinafter  provided,  upon  Molk 
terma  tu  oan  he  agreed  «pot^  and  to  issue  new 
bonds  with  annual  or  semiannual  interest  cou- 
pons attaclied  in  payment  (or  any  sum  so  re- 
funded; which  b<HidiB  shall  be  sold  at  no  less 
than  par,  and  shall  not  be  fw  a  longer  poriod 
than  twen^-five  yearn,  sball  not  exceed  In 
amount  the  sctosl  smeont  oC  outstanding  in- 
debtedness, indusive  of  sttadied  coupons,  and 
shall  not  drsw  a  greater  interest  than  rix  per 
cmt  per  annum."    (Italics  are  ours.) 

Section  365  following  treats  of  the  notice, 
and  section  364  of  the  procedure,  and  section 
36a  of  attesbatlon  and  terms  of  bonds,  and 
section  366  reads  as  follows,  so  far  as  ap- 
plicable to  this  cause: 

"IiiiNitofjon  of  lasuet.—When  a  refunding  hat 
heen  agreed  upon,  it  shall  be  the  duty  of  the 
proper  officers  to  Issue  such  bonds  at  the  rata 
agreed  wpon,  to  the  holder  of  audi  indebtedness, 
in  the  manner  prescribed  in  this  article;  but 
DO  bonds  dudl  be  issued  under  this  article  un- 
til the  mwiMr  evidence  of  (he  indebtedneas  tor 
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whldi  the  same  are  to  be  Issued  Aall  be  de- 
Uvered  op  tet  canodlaHin.**  (Italics  are  ours.) 

•*DpoD  such  terms  as  can  be  agreed  upon"— ■ 
agreed  upon  by  and  between  whrau?  Clear- 
ly by  and  between  the  board  of  county  com- 
mla^oners  duly  acting  for  the  coonty  in  any 
case  and  the  legal  owners  or  holders  of  the 
indebtedness,  bcMtds,  Judgmrats,  and  war- 
rants, as  the  case  may  be,  sought  to  be  re- 
funded. "Wbra  a  refunding  has  been  agreed 
ut>on'*  dearly-  between  the  same  parties  as 
supra,  "It  shall  be  the  duty  of  the  proper 
officers  to  Issue  such  bonds  at  the  rate  agreed 
upon,  to  the  holder  of  audi  Indebtedness.  In 
the  manner  prescribed  In  this  article;  but 
no  bonds  shall  be  issued  nnder  this  artide 
until  the  proper  evidence  ot  the  Ind^Mednesa 
for  whidi  the  same  are  to  be  israied  shall  be 
d^vered  op  for  canodlatlML'*  "DeUvered 
up"  to  wh<Hn  for  "canoellation*'T  Clearly 
to  the  proper  municipality  refunding  its  in- 
debtedness, in  this  case  Carter  county,  Okl. 

Are  sections  362  and  366,  stQtra,  mandabwy 
or  directory  merely^  SecOm  862  has  al- 
ready been  dedared  mandatory  by  our  8u- 
pr»ne  Court  in  the  case  ot  Honnidd  v.  Saan- 
ders  et  aL,  43  OKL  714,  at  page  717. 143  Vac 
44,  at  page  45.  when,  after  quoting  said  aeo 
tion  in  full,  Mr.  JusUcb  Bleakmorsb  ipeaklm 
tar  tbB  court,  says: 

.  "Under  the  provisions  of  said  section  the 
bonds  so  issued  could  not  lawfully  exceed  the 
actual  amount  of  the  outstanding  indebtedness 
of  the  township,  and  if,  by  reason  of  any  under- 
standing or  agreemmt  between  the  plaintiff  in 
error  and  the  township  officers,  ten  per  cent., 
the  amount  of  the  fee  and  expenses  claimed  by 
the  plaintUf  in  error,  was  added  to  the  amount 
thereof,  the  same  was  done  In  violation  of  the 
statute,  and  consHtnted  a  fraud  upon  the  town- 
ship, and  plain ti£F  cannot  profit  thereby." 

Under  these  sections,  supra,  a  power  has 
been  expressly  delegated  by  the  Legislature 
of  our  state  to  pubUc  ofllcers.  and  the  pud>lic 
interests  and  Individual  rights  demand  Us 
aerdse.  And  saSd  offlcen  must,  as  we  un- 
derstand the  law,  ocerdse  their  powers  so 
delegated  lu  strict  conformity  with  the  tenna 
and  provisions  of  said  grant,  and  not  other- 
wise and  this  Is  true  although  tiie  language 
of  sudi  statutes  may  be  permissive  in  form. 

Mr.  Chief  Josttoe  Bnrford.  speaking  for  the 
Siq>reme  Court  ot  Oklahoma  territny.  in  the 
case  of  8.  J.  Jordan.  Ceunty  Superintendent 
of  Sdiools,  Washita  County,  t,  Ldah  Davis. 
10  Okl.  329,  at  page  332,  61  PaC.  1063.  qubtes 
with  approval  from  the  case  of  "RoOt  IslAnd 
County  V.  United  States  ex  reL  State  Bank, 
4  Wall.  436,  18  L.  Bd.  419,  in  the  fbUowlng 
language: 

"The  Supreme  Court  of  the  United  States  in 
the  case  of  Supervisors  v.  United  States,  4 
Wall.  435  [18  L.  Ed.  419],  bad  under  consid- 
Mation  the  question  as  to  when  the  word  'may* 
in  a  statute  imposes  an  imperative  dnty.  Mr. 
Justice  Swayne,  speaking  for  the  court,  said: 

"  The  oonduiion  to  be  deduced  from  the  au- 
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tiMritlat'Ui  ttftt  iriwt*  yower  !■  flven  to  public 
offlew.  Id  the  Iw^mga  of  tte  set  b«llOr»  ua, 
w  in  aqniTalent  lABSoage— wheneTer  the  puUic 
Interat  or  Individuftl  rights  call  for  its  exer- 
die— th«  langutge  iued»  though  permiBsiTe  in 
fonn,  is  in  fact  iwremptory.  What  they  are 
empowered  to  do  for  a  third  person  the  law 
requires  shall  be  dime.  The  power  is  given,  not 
for  their  benefit,  but  for  bis.  It  is  placed  with 
the  deporitory  to  meet  the  demande  of  right. 
It  Is  girai  ae  a  xemedy  to  tiwee  enttaed  to  in- 
T<*6  its  aid,  and  who  would  otherwise  be  rem- 
edileas.  In  all  snch  cases  it  is  held  that  the 
Intent  of  the  Legislature,  which  is  the  test, 
was  not  to  devolve  a  mere  discretion,  but  to 
impose  a  positive  and  absolute  duty.' 

'Tnds  rule  has  been  repeatedly  approved  by 
the  same  court,  and  also  by  the  courts  of  high- 
est ECBort  in  *  large  nomber  of  the  etatee.  See 
avthoritiea  dted  in  Tolnme  6,  notea  U.  B.  Be- 

la  tlie  case  of  Board  of  County  Oonmla- 
aUmera  <tf  bbawnee  County  t.  Luther  If.  Car^ 
twe,  2  Kan.  llj^  a  bond  caae,  Klnaman,  J.. 
apeaUnc  for  ttie  Siq>roaie  Coort  of  that  state^ 
Bays: 

"The  ooonty  is  a  political  sabdiviMon  of  the 
state,  acting  as  a  eorpoEatUm,  with  oartaln 
apedfied  powwa,  and  aedng  through  its  oOeen 
In  a  certain  j^escribed  way  pointed  out  by  law. 
Vbem  officers  are  the  agents  of  the  county,  act- 
ing  for  It  in  all  those  matters  confided  to  them 
by  law,  each  in  his  appropriate  and  prescribed 
line  of  duties,  and  many,  if  not  most,  of  the 
duties  intrusted  to  them  are  not  only  pointed 
out  by  the  law,  but  the  very  mode  of  perfwrm-^ 
Ing  them  is  laid  down  with  accuracy  and  pre- 
cision. When  so  laid  down,  there  is  no  discre- 
tion in  tiie  ofBears  as  to  the  mamier  in  which 
they  are  to  act.  In  that  reqtect  they  are  minl^ 
terial  officers,  and  bound  to  observe  the  limita- 
tions imposed  upon  tbem  by  the  law,  agents  who 
cannot  act  in  any  but  the  prescribed  way,  and 
this  rule  loses  nothing  of  Its  force  when  we 
remoDber  that  these  agents  were,  at  the  time 
tiwas  boDda  were  eseeoted,  not  agents  created 
by  the  piindpal  that  was  to  be  booad.  bat  by 
the  territotr,  thinngh  ita  I^egislature. 

"  *It  la  a  general  nile»*  says  the  Sapreme 
Court  of  lowSi  'that  wh^  the  statutes  confer 
the  special  ministerial  authority,  the  exercise 
of  whidi  may  affect  the  rights  of  proper^,  or 
incur  a  municipal  liability,  it  shall  be  stricdy 
obeerved,  and  that  any  materiel  departure  will 
vitiate  the  proceedings.*  [Hull  v.  Marshall 
County]  12  Iowa,  IM.  *  •  •  Dwarris,  in 
his  treatise  [on  Statutes],  lays  down  tills  rule: 
*As  a  maxini  it  is  gwierally  trae  that  if  an 
afBrmative  statato  dteect  a  tiling  to  be  done  in 
a  certain  manner,  that  thing  shall  not,  even 
though  there  are  no  negative  words,  be  done  in 
any  other  manner,*  and  this  rule  appears  to  be 
established  on  well-considered  prindplea,  sup- 
ported by  a  long  train  of  autboritieB."  Wykoff 
et  aU  Sute  Board  of  Education,  t.  W.  H. 
Wheeler  ft  Os.,  38  OU.  771, 185  Pac.  399,  and 
cases  cited. 

"Even  if  the  terms  <a  the  statute  were  permis- 
■ire  only,  and  meant  no  more  than  the  words 
generally  employed  in  statutes  importing  a  grant 
of  anthoilty  or  power  to  a  puldle  offioer  to  do  a 
certain  act,  still  it  is  weU  settled  that  all  such 


acta  are  to  be  eenstned  aa  mandatory,  whsa- 
ever  the  public  Interests  or  individual  rights  call 
Cor  the  exercise  id  the  power  conferred."  Bel- 
ston  V.  Crittttden  (a  C.)  13  Fad.  006,  8  Uc- 
Crary,  344. 

"Where  In  n  statute  the  perCermance  ot  an 
act  is  limited  to  a  psrtieolar  form  or  mannu,  it 
excludes  evoy  other  form  or  manner."  Dis- 
trict Tp.  of  City  of  Dubuque  t.  City  ot  Du- 
buque, 7  Iowa  (7  Claifce)  262. 

"Where  statutes  confer  special  ministerial  an- 
thority,  the  exercise  of  whidi  may  affect  the 
rights  of  property,  or  incur  a  municipal  lia- 
bility, it  shall  be  ^ctly  observed,  and  a  material 
departure  will  Titiate  the  proceedings."  Shaw- 
nee County  Com'rs  v.  Carter,  2  Kan.  115,  supra. 

"Whatever  Is  done  in  contravention  of  a  pro* 
hibitory  law  is  null  and  Toid,  though  no  penalty 
be  denounced  *  *  *  for  its  violation.  So  oit 
every  act  contrary  to  pnUle  p<dicy.  Their  nul- 
lity Is  pronounced  by  the  general  principle  of 
the  law,  and  is  applied  by  the  courts  as  cases 
may  arise."  Pacta  private  Juri  publico  derogare 
ntm  poBBuat.  Cotton  v.  Brien,  6  Bob.  (La.)  115. 

"Statutes  imposing  a  duty,  and  giving  the 
meana  of  performing  such  duty,  are  to  be  re- 
garded as  maudatwy."  InhaUtants  of  Vnrie 
V.  Inhabltanta  of  CAlaa,  50  H&  R18;  In- 
habitants of  MlUord  V.  InhaUtuita  vt  Otoni^ 
60  He.  529; 

"Where  a  statute,  to  attain  a  particular  ob- 
ject, prescribes  the  mode  of  proceeding  to  en- 
force It.  such  mode  must  be  pursued."  la  re 
Hughes,  1  Kand  (Md.)  4& 

"When  M  fair  interpretation  of  a  ctatute, 
which  directs  acts  or  proceedings  to  be  done  in 
a  certain  way,  shows  that  the  Legislature  in- 
tended a  compliance  witii  such  provision  to  be 
essential  to  the  validity  of  the  act  or  proceed' 
ing,  or  when  some  antecedent  and  prerequisite 
condlti<»ui  mast  exist  prior  to  the  exercise  of 
poww.  Or  must  be  performed  before  certain  oth- 
er powera  can  be  eawtdaed,  tiun  the  statato 
mast  be  regarded  as  aandatmy."  Harford  v. 
City  ot  Onabo,  4  Meb.  3S& 

**AltiKHitfi  the  language  ^  the  act  la  dmidy 
enabling,  yet^  as  it  confers  a  power  whidt 
concerns  the  public  as  well  fts  individuals,  it  is 
not  merely  permissive,  but  is  mandatory."  Peo- 
ple V.  Supervisors  of  City  of  New  York,  11  Abb. 
Prac  (N.  T.)  lit 

"If  an  affirmative  statute,  introductive  of  a 
new  law,  directs  a  thing  to  be  done  in  a  certain 
manner,  that  thing  cannot  even  although  there 
are  no  negative  words,  be  done  in  any  other 
manner."  -  Co<A  t.  Eelley,  12  Abb.  Prac.  4Vt. 
T.)  36. 

"Where  a  statute  provides  for  the  doing  <tf  an 
act  for  the  aake  ot  justice,  or  where  it  dotbes 
a  puUIc  body  or  officer  with  power  to  do  an  act 
which  concerns  the  public  interests  or  the  rights 
ot  individuals,  though  the  language  of  the  stat- 
ute be  permissive  merely.  It  will  be  c<mstrned 
as  imperative,  and  the  execution  of  the  power 
may  be  insisted  upon  as  a  duty.*'  People  t. 
Otsego  County  Sup'rs,  61  N.  X.  401;  Phelps 
T.  Hawley,  52  N.  T.  23. 

"When  a  public  body  or  offioer  has  been  cloth- 
ed by  statute  with  power  to  do  an  act  whi<A 
concerns  the  public  interest,  the  executlen  of 
the  power  to  a  duty,  and,  though  the  i^rase- 
(dogy  of  the  atatote  be  vermliiireb  It  la  aerw- 
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thdtiH  to  be  held  perempbwr.**  Springfield 
MilliBf  C«.  T.  Lane  Gouni?.  6  Or.  260. 

"Where  a  statute  anthoriziii^  a  diviaioti  of 
reel  estate  regoires  notice  to  be  grvetit  the 
requirement  of  sudi  preliminary  noUce  is  in- 
tended to  secure  to  those  affected  an  oppartunit; 
to  be  beard,  and  cannot  be  treated  as  merely 
directory.'*  Gorlin  t.  OftrfiM^  8  T t.  87S. 

These  sectiohs,  then,  are  mendatory,  and 
not  merely  directory.  They  contain  the  es- 
tablished public  policy  of  our  state  toudilng 
the  matters  contained  therein,  and  were 
enacted  for  the  guidance  of  public  officers  In 
the  performance  by  them  of  public  duties  In 
relation  to  the  public  concerns  ot  the  re- 
^ectlve  munldpaUties  moitloned  therein. 
No  authority  la  conferred  under  this  law  to 
the  board  of  county  commlssiMiers  of  a  coun- 
ty to  sell  such  funding  bonds  either  at  pub- 
He  or  private  sale,  by  contract  or  otherwise. 
The  language  is  simple,  plain,  and  unambig- 
uous, and  was  worded  so  that  both  the  public 
and  private  persons  might  be  equally  and 
justly  protected.  The  bonds  shaU  be  Issued 
at  the  rate  agreed  upc«i>  and  to  the  holder 
of  the  indebtedness  against  the  municipality 
to  be  funded  and  In  the  manner  provided  In 
the  article,  ami  no  such  bonds  $hall  be  Is- 
sued under  this  article  until  the  proper  evi- 
dence of  the  indebtedness  for  which  the  same 
are  to  be  issued  shall  be  delivered  op  for 
cancellatton.  In  the  Instant  case,  suppose 
the  judgmfflt  creditor,  the  Ardmore  National 
Bank,  should  demand  the  delivery  to  it  of 
said  funding  bonds  as  agreed  upon  between 
it  and  the  county,  and  should  refuse  to  enter 
proper  and  legal  satisfaction  of  its  Judgment 
against  Garter  county  until  this  be  done. 
No  funding  bonds  delivered  aa  per  agreonent, 
no  satlsf action  of  judgment  Certainly  this 
could  occur,  and  certainly  with  the  bonds 
previously  sold  and  delivered,  ettho*  at  pub- 
lic sale  or  by  private  sale  on  contract  and 
paid  for,  would  leave  matters  In  a  rather 
awlcwai^  and  anomalous  condition.  Just 
such  sitiiations  as  these,  In  our  opinion,  these 
sections  and  the  law  on  ttils  subject  were 
meant  to  preclude  and  forestalL 

"Funding  bonds  are  issued  concurrently  with 
the  cancellation  of  warrants  of  the  oHiQicIpal- 
Ity."  State  ez  ret.  Board  of  Education  of  Okla- 
homa City  T.  West.  Att7.  Gen.,  29^01^1.  S03, 
BOB,  118  Pae.  146^ 

"The  state  has  the  power  to  prescribe  the 
terma  and  conditions  upon  which  negotiable 
bonds  of  its  various  municipalities  may  be  is- 
sued. •  •  •  Those  dealing  with  a  municipal- 
ity do  so  with  notice  of  its  powpra  and  the 
authority  of  its  officers.  OT^^eil  Engineering 
Co.  V.  Incorporated  Town  of  Ryan,  32  Okl.  738, 
124  Pac.  19.  And  this  is  likewise  true  of  deal- 
ers in  municipal  bonds,  vho  are  charged  with 
nottee  ot  die  laws  oi  the  state  graadng  power 
t«  make  the  bonds  tbey  find  on  the  market 
Anthony  v.  Contity  of  Jasper,  supra  [101  T7.  S. 
ess,  25  U  Ed.  1000]."  Gardner  v.  School  Dist 
No.  9t.  Kay  County.  84  Okl.  716^  120  Pae;  1108. 


We  are  not  omnindfal  oi  the  Uct  that 
many  things  can  be  and  are  done  by  common , 
consent  and  agreement  of  persons  and  corpo- 
rations, quasi  and  otherwise,  outside  of  court, 
and  not  In  strict  conformity  to  law,  where" 
no  question  is  ever  raised  concerning  the 
same;  but,  when  such  matters  are  properly' 
drawn  in  question  before  the  proper  tribu- 
nals of  the  land,  It  twcomes  the  duty  of  such 
tribunal  to  Interpret,  uphold,  and  follow  the 
plain  mandates  of  the  state's  sovereign  stat- 
utes. 

Hence  it  follows  from  the  above  and  fore- 
going that  the  question  asked  must,  In  Its' 
entirety,  be  answered  In  the  negative,  and 
we  are  forced  to  the  conclusion  that  the, 
board  of  county  commissioners  had  no  legal, 
authOTlty  to  make  the  amtract  sued  oa  in-. 
this  acti<»i  on  b^alf  of  Garter  county,  and 
in  doing  so  it  acted  ultra  vires,  and  said 
contract  was  entered  Into  In  vlolatlMk  of  the 
terms  of'  a  mandatory  statute,  and  In  the 
teeth  of  the  puMc  policy  ot  the  state  in  such 
matters,  and  for  these  reasons  the  same 
is  contrary  to  public  policy  and  absolutely- 
void,  and  no  action  Qiweon  can  be  maintain- 
ed dther  against  Garter  county  or  die  meuh: 
bers  of  the  board  of  county  commtasiimen  of 
said  county  as  indlvldtials.  9  Oyc  481; 
2  Catsm  Juris,  806;  Albert  Rnmimtil 
V.  Wm.  Cravens,  13  Okl.  342,  74  Pac.  908; 
Light  V.  Gonover,  10  OkL  732.  63  Pad.  966; 
Citizens'  Nat.  Bank  of  Chlckasba  v.  Mitchell 
et  aL.  24  OkL  488. 108  Pac.  720,  20  Ann.  Gas. 
371;  American  Surety  Oa  t.  Murtwi,  ffil  OkL 
687.  122  Pac.  1103,  Sft  Ll  B.  A.  (N.  8.)  700. 

[i]  It  ml^t  not  be  amiss  to  observe  that 
the  provisions  of  the  plalntltt's  contract  sned 
upon  herein,  wherela  he  ecpressly  agrees 
with  Garter  county  to  guide  and  direct  the 
funding  proceeding^  to  represent  Garter 
county  in  having  said  bonds  registered  by  the 
State  Audttw.  and  presenting  said  bonds  to 
t3ie  Attorney  Genraal  fbr  approvaL  and  to 
represent  Carter  county  la  redadng  the  out- 
standing daims  and  warrants  to  Judgment, 
are  all  duties  incumbent  npon  die  county  at- 
torney  of  Garter  county,  under  our  laws,  by 
virtue  of  his  office.  Section  1654,  IBevlsed ' 
Laws  of  OkL  1910;  Mahaffey  T.  TerrUcwy  ctf 
(^lahoma,  11  Okl.  218.  220.  66  jPac.  842; 
Board  of  County  Cun'rs  of  Logan  Goimty. 
V.  Thomas  B.  Jones,  4  Okl.  841,  51  ^e.  565; 
Board  of  County  CHnndssiaiers  of  Logan 
County,  O.  T.,  v.  State  Capital  Co.,  16  OU. 
629,  S6  Pac.  6ia 

"The  law  provides  an  officer  whose  duty  it  is 
to  conduct  legal  proceedings  in  behalf  of  the 
several  counties  of  Kansas  in  the  persons  of  the 
county  attorneys  of  said  counties,  ^is  court, 
in  the  case  of  0)ugh  v.  Hart  [8  Kan.  487], 
supra,  used  the  following  language; 

"  'Where  a  written  contract  bs^irbea  a  coun- 
ty  and  an  indlvidaal  showi  upon  its  face  that 
it  was  made  by  the  county  for  the  profetsiooal 
services  of  the  individual  as  an  attorney  or 
cotttueler  at  law,  which  services  are  soch  as  tlM 
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law  nqi^TM  to  1w  perfbHMd  Vr  tte  eonnty  a^ 
tOTMT,  nA  -coatrMt  Is' prima  IMe 
Watm  n  TMfiltab  47  Kan.  197,  200,  27  Pm. 
822;  8S8. 

B7  contracUag  to  perform  such  duties  as 
these  the  plaintiff  doubtless  was  grently  as- 
sisted in  purchasing  said  bonds  at  par  -when 
they  were  actually  worth  $1.10  on  the  Jl.OO 
at  the  time,  and  thus  by  Indirection  secorlng 
pay  as  a  fee  for  his  services,  which  he  was 
expressly  told  In  plain  language  that  he 
could  not  do  directly  in  Honnold  t.  Saunders, 
et  al.,  43  OkL  714,  143  Pae.  44,  supra.  Pub- 
lic officers,  acting  for  the  pnblic  Interests  of 
their  several  public  municipalities  under  the 
law,  should,  In  all  such  matters  as  these, 
make  such  -bonds  bring  the  high  dollar  to 
finch  municipality.  This  Is  their  bountoi 
duty. 

[7]  We  cannot  hold  that  time  was  intended 
to  be  of  the  essence  of  this  contract.  Strunk 
T.  Smith  et  al..  8  S.  D.  407,  66  N.  W.  926. 

For  the  rettsons  stated  her^,  and  finding 
no  substaattal  error  In  the  proceedings  of 
the  court  below,  It  ft^ows,  thereSor^  that 
the  actlta  and  Judgmait  of  the  district  coorfc 
of  Carter  coonty  ahould  be  afllnned. 

PER  OCBIAM.   Adopted  in  whole. 

On  Beheftrlnc. 

-RAINET^  J.  8Um0  the  ^TflbearlDg  was 
granted  In  this  cause  we  have  again  thor- 
oughly and  carefully  re-examined  the  opinion 
and  the  pnvodtlMie  of  lew  advanced  In  the 
Mef  s,  and  tuive  eondndcd  fliet  OonunlaBiMr 
er  DAVIS,  who  prepared  the  opinlmi  for  tbn 
court,  has  correctly  constriMd  the  statute 
under  coniideratkMi,  and  that  the  contract 
dlaewaed  In  the  i^dnlon  Is  tnvaUd  tot  die 
reasons  stated  therein. 

All  tbe  JosUoes  ooncnr,  ^xaesit  8HABP,  a 
who  concurs  only  In  the  onudnsUm. 


GOKWILL  BLDBIDGB  et  aL  (No.  B800.» 
iSopreme  Ooort  of  (ttlahoma.  Dec.  10.  1B18J 

(SyTtahvt  Court.) 

1.  SiATUTsa  49226— AoomoH  fbou  Akoth- 

U  StATB  —  CoNSTBUCnoN  BT  COVBTB  OV 

Other  Stati— PiKeuuPnoH. 
Wbere  a  statute  taken  from  another  state 
has  at  the  time  of  Its  adoption  been  construed 
by  the  highest  court  of  the  state  from  whl«3i  it 
was  tekea,  it  is  presumed  tbat  tbe  legislative 
My  iriiieh  adopted  sndt  statute  adopted  it  as 
esBwtmed  by  jradt  U^best  oonrL 

2.  pLEAonro  «s»127(2)— Ahswis— IiTooifraav- 
siTT  pKRinacs— ADunennc.  ■ 

Although,  ander  the  statot^  a  defendant 
vay  ast  f«th  In  hta  answer      many  grounds 


of  defMB*  BB  he  mfor  hare^  whMUr  ttey: be  mA- 
as  have  been  heretofore  deoominated  kga],  or 
equitiOile,  or  both,  yet,  where  he  makea  rcvi^ 
nant  or  Inconsiatent  defenses,  a  denial  4d  a  fsct 
alleged  In  the  complaiot  in  one' portion  of  the' 
answer  is  modified  by  an  admission,  expressly 
or  impliedly  made,  of  sacb  fact  in  another  por- 
tion of  the  answer,  and  sudi  adadsakm  will  be! 
taken  to  be  true. 

3.  WriNESSEs  «=>178(3)  —  iHCowrrrENCT 
Tbanbactiows  with  DscEDEirr— Waiveb. 

The  incompetency  of  a  witness  to  testify 
concerning  transactions  or  c(»nmunicationB  had 
with  a  person  slnM  dec«wed  is  wsived  by  tb«' 
objecting  party  elldting  on  cross-euunlnattoni 
testimony  relating  to  such  transactions  or  com- 
mi)bicati(ms,  or  by  showing  on  cross-examlnatitm 
that  such  transactions  or  communications  oc- 
curred. 

4.  Tbiai,  «s»170— Dzbicxkd  VKBpiOT— Bvi-, 

DENOE. 

Where,  under  the  pleadings,  the  plalotilC  la 
entitled  to  recover  unless  certain  affirmative  de- 
fenses pleaded  by  the  deftedant  are  sustained,^ 
and  whore  no  evidence  is  produced  reasonably 
tending  to  support  such  defenses,  a  verdict 
should  be  directed  in  favw  of  the  plalntlfl.  ' 

6.  Appeal  akd  Bbbob  *=»1177(7>— Verihcx-^ 
Insufficiency  or  Evidence. 
Where  it  is  apparent  from  thie  record  thkt' 
the  evidence  does  not  reastmably  snstain  - the 
verdict  of  the  jutr,  this  court  will  set  sndi 
verdict  aside  and  grant  a  MW  fertaL 

Hardy,  X,  dissmtlng. 

iSrror  from  District  Conrtj  Tens  Oounty; 
R.  H.  Loofbourrow,  Judge. 

»alt  by  J.  D.  ConwlU  against  Marlon  £!• 
dridge  and  Beojamln  F.  Eldrldge,  admin- 
istrators of  the  estate  of  W.  H.  Endridge, 
deceased.  Verdict  for  defendants,  motion  for 
new  trial  .ovemded,  and  plaintiff  brings  er- 
ror. Benrsed,  and  cause  remanded,  ¥rlth 
Instnurttons  to  grant  a  new  trial.  ■ . 

John  L.  Oleason,  of  Guymon,  and  M.  H. 
Uibbens  and  Oottlngbam  A  Hayes,  all  of 
Oklahoma  Citr,  for  plaintiff  In  error. 

Uveresti  Tantfit  &  Brewor  and  S.  A.  Hor^ 
ton,  all  of  Oklahoma  fflty,  for  defendants  In 
error. 

TISINaER,  J.  J.  D.  ConwUl  brought  suit 
In  the  district  court  of  Texas  county  on  Au- 
gust 17>  1908,  against  Wm.  H.  Eldridge,  seek- 
ing tO'  recover  the  snm  of  flA17.74,  tbe 
amount  of  the  prlDOlpal  and  interest  of  two 
promissory  notes  alleged  to  have  been  made 
and  executed  to  him  by  the  defoidant  This 
mit  was  defwded  by  Marlon  Eldrldge  aa 
guardian  for  the  defendant  Wm.  H.  Elldrldge, 
and  raaulted  In  a  verdict  and  Judgment  in 
favor  of  the  defendant  An  appeal  was  taken 
to  this  court.  Pending  the  aK>eaI,  the  de- 
fendant Wm.  H.  Eldrldge  died.   On  motion 
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at  the  pTahitlff,  tbe  muk  was  revived  In  this 
ooort  against  Marion  BIdrtdso  and  Ben* 
jamln  F.  mdrUIge,  as  admlnlBtratorB  oC  the 
estate  ctf  Wm.  H.  EOdilds^  deceased,  and 
thereafter  on  March  11, 1018,  tbS»  court  rm- 
dttSd  JndgmeDt  reveralng  the  Judgmmt  of 
the  district  coort  of  Texas  county  and  r&- 
mandlng  the  cause  for  a  new  triaL  OonwUl 
T.  Bldrldge^  86  OU.  087, 180  Pac  912. 

Plaintiff  thai  amended  his  original  peU- 
tlon  by  ^ii^tging  the  death  of  the  defendant 
Wm.  B.  JCadrldge  and  the  appointment  and 
qua lUl cation  of  the  defendants  Marlon  SU- 
drldge  and  Benjamin  F.  Eldrldge  as  admin- 
Istrators  of  his  estate.  These  defendants  fil- 
ed their  amended  answer,  and  the  defenses 
alleged  therein  necessary  to  a  determlnallon 
of  the  issues  InTolved  on  this  appeal  were 
as  fbllows: 

1.  A  general  denial  of  the  auctions  con- 
tained in  plaintiff's  petldon. 

2.  A  denial  that  the  notes  sued  on  were 
executed  by  the  deceased,  Wm.  H.  Eldrldge. 

S.  The  auction  that,  If  said  notes  were 
executed  by  Wm.  H.  Eadridge,  they  were 
without  consideration  and  void. 

4.  The  allegation  that.  If  the  noties  were 
executed  by  Wm.  EL  Eadrldge,  they  have  been 
paid  In  full. 

5.  That  the  consideration  of  the  promissory 
notes  sued  on.  If  any  were  executed,  was  tlie 
purchase  price  of  one  Ja<^  and  that  plaintiff 
secured  the  execution  of  the  notes  by  false 
and  fraudulent  representations  ttiat  the  Jade 
for  whldi  tb^  were  executed  was  sound  and 
In  every  way  and  manner  suitable  for  breed- 
Int  purposes,  when  In  truth  and  in  fact  he 
was  entlr^  and  wholly  worthless  for  tureed- 
ing  purposes  and  without  value,  all  of  whldi 
facts  were  known  to  the  plaintiff  at  the  time 
of  his  making  said  false  and  fraudulent  rep- 
resentations and  were  unknown  to  Wm.  H. 
nildrldge;  taiat  said  represeotatlons  were 
made  for  the  purpose  of  deceiving  and  de- 
frauding said  Wm.  H.  Mdridge,  and  he  did 
lely  upon  Om  samc^  and  was  thereby  deceived 
and  defrauded;  that  plalutlff  was  oubled  to 
accomplish  his  fraud  by  reason  of  the  senility 
and  weakness  of  tbe  raid  WUl  H.  Eldrldge, 
who  at  Oie  time  die  notes  sued  on  In  this 
case  were  executed  was  mentally  incompetent 
and  Incapable  of  altering  into  a  valid  con- 
tract; tbat  the  Jack  has  died  since  the 
execution  of  the  promissory  notes,  with- 
out fault  of  the  said  Wm.  H.  Eldrldge  or  de- 
fendants, and  for  that  reason  they  are  un- 
able to  offer  to  return  him  to  the  plaintiff. 

6.  By  alleging  that  the  Pen^eron  horse 
described  in  the  notes  sued  on  did  not  form 
any  part  of  the  consideration  for  whidi  said 
notes  were  given,  but  that  said  horse  was 
paid  for  by  the  defendant  Wm.  H.  Eldrldge 
in  full  prior  to  the  time  of  the  execution  of 
said  notes. 

Ibe  second  trial  of  the  case  resulted  in  a 


general  verdlet  for  the  defendants.  Plaintiff 
filed  bis  motion  for  new  trial,  whidi  was 
overruled  by  the  court,  and  fas  brints  the 
case  here  by  petition  In  error  and  raas  maflp 
When  the  defendants  presented  their 
amotdsd  answer,  the  court  p^mltted  It  to  be 
filed,  but  struck  therefrom  the  seomd  ground 
of  defense,  wUdi  denied  the  execution  ot  the 
notes  sued  on.  And,  when  plaintiff  under- 
took to  make  out  his  caaek  the  court  relieved 
him  of  the  borden  of  proving  the  execntlcHi 
of  the  notes.  Cleariy,  the  action  of  die  court 
in  so  doing  was  authorised  by  defendants' 
answer,  for'  It,  in  ect,  admitted  th^  ex* 
ecutlon.  It  will  be  observed  tbat  the  separ- 
ate defenses  to  the  ^ect  that  the  notes  were 
without  ccwrideration  and  void,  that  they 
had  been  paid,  and  that  diey  were  obtained 
by  fraud,  are  all  baaed  on  the  hypothesis,  "if 
they  were  executed."  It  will  also  be  obsw- 
ed  that,  In  the  separate  defense  that  the 
notes  were  obtained  by  fraud,  the  defendants 
alleged  that  plaintiff  secured  the  execution 
and  d^veiy  of  the  notes  by  certain  false  and 
frandulent  representations  thraeln  set  out, 
and  they  further  alleged  tbat  the  Jack, 
"which  waa  the  consideration  at  the  notes," 
had  died  "since  their  execution."  The  de- 
fendants further  plead,  in  the  etevmtb  separ- 
ate paragraph  of  their  answer,  without  any 
qualltlcatlon,  that  the  Percberon  horse  de- 
scribed In  the  notes  did  not  f<wm  "any  part 
of  the  consideration  for  whtdi  the  notes  were 
givtti,"  but  tbat  said  horse  was  paid  for  by 
the  defendant  Wm.  H.  Eldrldge,  In  full, 
"prior  to  the  time  of  the  execntlwi  of  said 
notes." 

Those  sdmlsBmis  of  the  sKeeotlon  of  the 
notes  were  snltldent  to  JustUy  tiie  court  In 
relieving  plaintiff  of  the  burden  of  proving 
It.  Blghtly  Interpreted  the  allsgatloas  of 
the  answer  ocmstltuted  In  sevml  tastsnfws 
an  admlsdon  of  the  execntUm  at  the  notea^ 
and  an  attempt  to  avoid  its  tiOEect  aver^ 
moits  of  fraud  in  thrir  procurement,  ot  want 
of  conrideratlon,  and  of  paymmt.  The  aiH 
swer  of  the  defendants,  taken  as  a  wholes 
seems  to  be  in  the  nature  of  a  plea  of  con- 
fession and  avoidance.  To  all  practical  in- 
tents and  purposes,  it  admits  that  plaintiff 
had  a  cause  of  action,  but  avers  that  it  had 
been  discharged  by  some  subsequent  or  col- 
lateral matter  affirmatively  alleged  herein. 

[1,2]  Section  4745,  Revised  Laws  1910, 
which  iwrmlts  a  defendant  to  set  forth,  In 
his  answer,  as  many  grounds  of  defense  as 
be  may  have^  whether  they  be  such  as  have 
been  theretofore  denominated  1^1,  or  equit- 
able, or  both,  was  a  part  of  the  Oode  of  Civil 
Procedure  of  the  State  of  Kansas  which  was 
adf^ted  as  the  Code  of  Civil  Procedure  of 
the  Territory  of  Oklahoma  by  the  Ijeglslatlve 
Assembly  ot  the  Territory  In  1893.  Statutes 
l»Kt,  {  3972,  It  took  effect  and  became  of 
fUroa  after  Its  publication  In  tbe  Statute 
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BMk,  wbldi.  ftocordlnff  to  the  «artlfleato  of 
fbB  SeeretazT  of  thv  TMtory*  oa  An- 
gnt  14, 1893.  Tlilfl  Code  of  OMl  Proeednft 
was  made  a  part  of  the  laws  of  ttte  state  of 
Kansas  when  the  terrttorlal  acts  were  re- 
vised In  1868.  Prlw  to  Its  adoption  as  the 
Code  of  GiTlI  Procedure  of  the  Territory  of 
Oklahoma,  It  had  teen  oonatrued  by  the  So* 
preme  Court  of  the  State  of  Kansas,  and  it 
Is  therefore  presumed  Oiat  the  terrttorlal 
ijeglslatnre  adopted  the  constmctlon  which 
bad  been  placed  on  it  by  the  highest  conrt 
of  that  state.  National  live  Stock  Com.  Co. 
v.  Taliaferro^  20  OkL  177,  93  Paa  983;  Wes- 
tern Terra  Gotta  Co.  t.  City  of  Shawnee,  89 
Ukl.  71«.  136(E%c.  696;  Ctt.  ft  8.  F.  R.  0& 
y.  Bmner.  62  Okl.  849.  162  Psc.  1108;  Am» 
den  V.  Xobnsoo,  168  Pac.  1148. 

The  earliest  reported  case  we  hare  been 
able  to  find  is  that  of  Wll^  t.  Keokuk,  6 
Kan.  94,  roidered  In  1870.  The  third  para^ 
Kr^>b  of  tba  wU*bns  reads: 

''Whatever  !s  admitted  In  a  wedal  defense 
operates,  so  far,  as  a  motffieation  of  a  'general 
denial.*  and  la  to  be  taken  o  trua  witfioiit  ottier 
proof." 

The  rule  here  announced  was  fellow  ed  in 
flie  case  of  Boiler  Kanlback  (1871)  8  Kan. 
'671,  In  wUcb  the  conrt  said: 

"It  la  ptetty  w^  settled  that  facts  admitted 
hy  the  plaadlncs  cannot  be  disputed  by  the  evi- 
dence, but  must  be  taken  as  true  for  the  pur* 
peses  of  the  action;  and  in  the  nature  of  thlDgi 
a  party  cannot  In  fact  have  inconststeat  de- 
Ceiues.  It  Is  impoesiUe  that  a  thing  may  be 
true  and  untrue  at  the  same  time.  For  this 
reason  parties  are  not  allowed  to  set  up  Idood- 
siateit  defenses,  for  such  defenses  carry  false- 
hood upon  their  face.  Therefore,  whenew  a 
defendant  admits  anything  io  his  answer,  It  U 
right  to  presume  that  the  admission  is  Intended 
to  modify  and  control  anything  else  that  may  be 
found  In  tlie  answer  In  apparent  conflict  here- 
with." 

It  was  also  followed  In  the  ease  of  Tandle 
T.  Crane  (1S74)  13  Kan.  344.  In  the  case  of 
Bamom  v.  Kennedy  (187S)  21  Kan.  181,  tlie 
third  paragraph  ct  the  syllabus  reads: 

"The  petition  alleged  the  making  of  certain 
assHrnments.  '  The  answer,  besides  a  general  de- 
nial, contained  an  averment  that  the  uid  alleged 
aarignments  were  made  without  consideration, 
and  not  In  good  faith.  Hdd,  that  the  fact  of 
the  asslgiHaent  was  theteby  admitted." 

See.  also.  Merer  v.  FreU  (1884)  32  Kan. 
889,  4  Pae  38ft;  Wright  r.  BacbsUer  (1876) 
16  Kan.  2Se. 

In  the  case  of  I«MCh  V.  Pickett  (1887)  86 
Kan.  216»  12  Pac.  822,  the  first  and  seewid 
'paragraphs  of  the  vllabus  read  as  fMlows: 

A  party  should  be  bound  by  the  allega- 
tioBS  of  his  pleadings  deliberately  made,  and 
i^nld  not  be  allowed  to  obtain  benefits  from 
contradietwy  and  ineonsbrtsDt  allegatifHis  tliere- 
In,  even  if  made  In  a^arate  coonts." 
"2.  Iho  «lrlt  of  our  CMvil  Code  la  that  a 
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party  than  stats  in  Us  pleadings  the  teal  faots 
of  his  oase^  and  not  falsehoods  or  ftctkns.  A 
thing  cannot  be  true  and  untrue  at  the  same 
time;  and  any  pleading  containing  allegations 
made  by  the  same  party  boOi  affirming  and 
denying  a  particular  thing  carries  falsehood  up- 
on its  face,  and  in  suck  a  ease  the'eoort  may 
consider  as  true  such  of  the  aliegatlnns  as  are 
against  the  pleader." 

The  rule  of  procedure  announced  In  these 
earlier  cases  has  been  adhered  to  by  the  Kan- 
sas courts  up  to  the  present  time.  Osborne 
V.  Shilling,  74  Kan.  675,  88  Pac  268;  11  Ann. 
Cas.  819;  Mltdiell  t.  Bipley,  8  Kan.  App. 
S18,  40  Pac;  153 ;  Tetxet  v.  Williams,  80  Kan. 
654,  103  IPac.  77:  T.  Ballway  Co,  60 

i^tOL  407,  67  Pac  128. 

The  caae  of  De  Ussa  t.  Coal  Co,  60  Kan. 
SUif  62  Paa  886k  quoted  wttb  ftpi^roval  by 
this  court  in  the  case  of  Oorlngton  t.  Flahor, 
22  Okl.  207,  97  Pac.  615,  was  an  action  upon 
a  promissory  note  whidi  showed  on  its 
face  that  it  was  not  the  defiandant's  obliga- 
tion, and  the  d^bndant  was  (oily  charged 
with  liability  thereon  because  of  certain 
^tedal  drcumstancea  connected  therewith. 
Xt  appears  that  the  plalntilir,  De  lissa,  al- 
leged in  his  petition  that  one  Fuller  and 
others  were  partners  and  by  agreement 
among  themselves  bought  from  the  plaintiff  a 
tract  of  land  in  Missouri,  l^e  purchase 
was  made  in  the  name  of  Fuller,  for  the  bene- 
fit of  the  partnership,  and  was  made  in  con- 
templation of  the  organization  of  a  corpora- 
tion to  be  composed  of  the  partnership  mem- 
bers, to  which,  when  organized,  the  land  was 
to  be  conveyed,  and  used  for  coal  mining  i>ur- 
poses.  Within  a  short  time  thereafter,  the 
memlwrs  of  the  partn»i^p  did  organize 
themselves  into  the  defendant  corporation, 
and  the  tract  of  land  was  conveyed  to  it  by 
iTuUer,  In  pursuance  of  the  agreonent  The 
note  sued  upon  had  been  given  by  Fuller  to 
the  plalntiif  as  part  of  the  purchase  price  of 
tbe  land,  and  with  the  agreuncnt  among  the 
partners  as  promoters  of  the  corporate  en- 
terprise that  It  should  be  the  obligation  of 
the  corporation  when  organized.  The  de- 
fendant answered  the  petition:  First,  by  a 
general' dwlal;  and,  second,  that  the  plain- 
tiff  had  procured  the  execution  of  the  aoto 
by  the  one  who  signed  it  by  fraud,  etc. 

Tbe  court  held  that  the  two  defenses  were 
not  biconsistent,  that  the  defendant  could 
not  be  required  to  elect  npon  which  def^ise 
It  would  stand,  and  that  the  burdm  of  proof 
did  not  rest  upon  hUn,  as  in  case  of  a  plea  of 
confession  and  avoidance. 

The  Kansas  Supreme  Gout,  In  the  ease  of 
Vetaer  t.  WUUanu^  avpn,  89  Kan.  664,  lOS 
Pac.  77,  In  otwunenUng  tm  tlie  Do  Una  r. 
Coal  Co.  Case^  says: 

"The  d^endant^  npcm  the  strength  of  an  ec- 
presdtm  from  seetlen  722  <tf  the  third  edition  of 
Pmneroy's  Oode  Bemedies,  quoted  bat  not  aoted 
upon  in  De  Usaa  v.  Goal  Co.,  59  Kan.  819  [62 
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Pw&  8881,  nggiBts  tkaf  an  obJecOon  to  d«f  emas 
in  an  annrar  vpo/a  the  ground  of  tbelr  iacoosfst- 
mey  can  never  be  sustained.  There  Is  an  ap- 
pareat  conflict  in  tbe  antborities  on  this  quea- 
tion.  1  Enc.  PL  A  Pr.  806,  8S6;  81  Ojc.  148. 
Many  of  the  easea  cited,  however,  in  reality 
merely  decide  that  tbe  particular  dtfeoMS  onder 
conalderatiui  vere  not  in  tact  inonuiatent.  The 
■eoninK  difference  of  oidnion  la  alao  in  part 
acoonnted  for  by  the  fact  that  eome  of  the  coarta 
apply  the  terra  'Inconsistent'  to  defenses  which 
are  not  so  in  fact  The  decisions  are  elaborate- 
ly reviewed  In  Seattle  National  Banh  t.  Carter, 
13  Wash.  281  [43  Pac.  331],  and  in  a  note  there- 
to in  48  L.  R.  A.  177.  This  conrt  has  long 
been  committed  to  the  proposition  that  a  general 
denial  is  regarded  as  modified  by  admissions 
made  in  stating  a  ^>eclal  dejense,  which  la  only 
an  api^cation  of  the  1>roader  principle  that 
every  pleading  must  be  ocwalatent  witii  itself. 
Wil«y  T.  Keokiik,  6  Kan.  94;  Bntler  v.  Kaul- 
buk,  8  Kan.  608." 

Tbe  opinion  of  the  court  in  the  case  of 
Kellx  V.  Railway  Co.,  supra,  was  written  by 
Mr.  -Chief  Justice  Doster,  who  also  wrote 
the  opinion  of  tbe  court  In  tbe  De  Llssa  v. 
Coal  Co.  Case,  supra,  and  in  the  former 
case  he  makes  reference  to  the  latter  and 
<llstiDgulshe8  the  two.  And,  as  the  pleadings 
in  the  relix  v.  Railway  Ca  Case  are  analo- 
gous to  the  pleadings  In  the  Instant  case,  and 
as  the  l^al  effect  of  such  pleadings  are  there- 
in fally  stated,  we  give  the  same  at  length: 

"This  was  an  action  by  Oscar  Felix,  tbe  plain- 
tiff in  error,  against  the  recovers  of  the  SL 
Lonis  &  San  Frandflco  Railway  Compaoy,  for 
damages  on  account  of  the  loss  of  services  of  his 
minor  son,  Bffer  Felix,  caused  by  injuries  negli- 
gently Inflicted  upon  the  minor  by  ronning  upon 
and  over  Idm  with  a  train  cA  can.  Previous  to 
the  oommencemrait  of  the  action,  Oacar  Felix, 
as  guardian  and  next  friend  of  his  son  EUCer, 
made  with  the  receivers  an  agreement  of  settle- 
ment and  compromise  in  behalf  of  the  minor  for 
the  injnries  received  by  him,  and  also  for  him- 
self in  respect  of  his  right  of  action  for  loss  of 
fals  son's  servloes,  and  for  the  medical  care  and 
attention  he  had  been  compelled  to  bestow  npon 
him.  By  the  terms  of  this  agreement  anit  waa 
to  be  Institnted  in  behalf  of  the  minor  1^  the 
father  and  next  friend,  and  when  instituted  was 
to  be  compromised  with  the  approval  o£  the 
court  The  suit  was  brought,  a  sum  of  damages 
agreed  upon,  approved  by  the  court  paid,  and 
receipted  for^  The  material  portion  of  the  agree- 
ment of  cmnpromiae  is  as  follows:  'And  in  con- 
sideratiou  of  the  foregoing  agreement  and  the 
settlement  of  said  suit  when  brought  said  Oscar 
Felix  agrees  to  waive  and  releaae  all  claims  he 
may  have  against  said  nceivers  for  loss  of  tbe 
services  of  said  Effer  Felix,  and  for  extra 
medical  care,  assistance  and  attention  rendered 
or  to  be  rendered  said  EIFer  Felix  on  account  of 
said  injury.' 

"Among  .other  defenses  to  this  action,  tbe  re- 
ceivers pleaded  the  making  and  carrying  out  of 
the  agreement  of  settlement  and  the  execution 
of  the  releaae.  To  this  the  plaintiff  iSled  the 
f(rilo«lng  verified  reply:  'Second.  Plaintiff  never 
exeented  the  pretended  release  or  disdiaige  set 
forth  in  the  answer  of  tbe  defendants  for  th« 
pwrjiet—  'M«rej»  4MH  on  iU  fuw.  Ptaintifl 


never  Jhiew  ^  all*t9d  releote  or  dt»e%«rve 
had  bem  emeouted  until  aftvr  tMs  aotwrn  lud 
hewn  oommeKced  and  until  after  tbe  d^endonta 

had,  filed  their  answer  in  this  action.  Plamiiff 
did  not  even  know  that  aueh  releatg  had  been 
executed  at  claimed  until  he  was  informed  by 
his  attorney.  //  thie  plaintiff  ever  eiipted  said 
releaee,  he  eignei  ti  In  ignorance  of  its  eontentB 
or  legal  eflFect  and  bdievinv  tliat  it  was  aimply 
a  statement  that  he  was  the  fttther  of  Bffer 
Felix,  and  was  willing  to  commence  an  action  as 
the  next  friend  of  Bffer  Felix;  but  this  plaintiff 
did  not  know  that  said  instrument  was  a  re- 
lease of  the  defendants  from  damages  for  the 
loss  of  the  services  of  his  son  Effer  Felix.  Said' 
releaae  or  diacharffe  toae  never  read  or  explained 
to  thie  plaintiff.  Plaintiff  Is  llllterata  and  un- 
edncated,  and  is  nnnacquainted  with  legal  terms 
and  methods  of  Mag  legal  or  geiwca}  boiinsBSv 
The  defendants  weU  knew  this,  and  at  the  time 
when  the  alleged  release  purports  to  be  signed 
tihe  defendants  fraudulentiy  persuaded  and  in- 
duced this  plaintiff  not  to  employ  a  lawyer,  in' 
order  that  the  plaintiff  might  not  be  advised  of 
his  rights.  The  defendants  represented  that  if 
he  employed  a  lawyer  they  would  not  pay  -Us 
son  anything,  and  that  tbe  lawyer  wouUt  dieat. 
his  son  out  of  all  that  he  might  reoover  bj  the 
lawsuit  At  the  time  wh«i  said  release  purports, 
to  be  executed,  and  at  tbe  time  of  tbe  rendition 
of  the  judgment  in  the  action  of  BSor  Felix,  a 
minor,  by  Oscar  Felix,  his  next  friends  against 
A.  Walker.  John  J.  McGook,  and  J.  O.  Wilson, ' 
as  receivers  of  tbe  St  Louis  &  San  Frandsco 
Railway  Company,  plaintiff  did  not  know  that 
a  father  was  eotitied  to  damages  for  the  loss  of 
the  services  of  his  minor  son,  when  such  loss' 
was  caused  by  an  Injury  carelessly  and  n^ti- 
genUy  inflicted  by  another,  without  fault  on  the 
part  of  the  father  or  son;  nor  did  he  know,  uo- 
tll  after  the  rendition  of  said  judgment  that 
lie  had  a  cause  of  action  against  these  defend- 
ants for  the  loss  of  services  of  bis  son.  SWer 
Felix,  by  reason  of  tiie  negligent  acts  of  the 
defendants  as  complained  of  in  the  petition.  At 
the  time  when  said  alleged  release  purports  to 
be  executed,  plaintiff  was  suffering  from  brain 
fever  and  great  pain  and  grief  from  the  injury 
to  his  son,  and  was  not  In  a  mental  condition  to 
know  what  lu  was  dcdng.  The  plaintiff's  mental 
ocmditlon,  as  described,  wa^  aggravated  by  the 
serious  injury  which  his  head  bod  recdved  a 
few  years  before  from  being  hit  with  rocks  and. 
clubs.  Plaintiff  never  executed  the  pretended 
release  set  forth  in  tbe  answer.' 

"At  the  condusitm  of  the  testimony  in  behalf 
of  plaintiff,  a  demurrer  to  it  was  filed  and  sus- 
tained. From  the  order  sustaining  the  demurrer 
error  is  prosecuted  to  this  court  It  cannot  be 
maintained.  Upon  the  trial  no  evidenoe  irtiat- 
ever  was  Introduced  by  the  plaintiff  to  support 
the  allegations  ot  the  r^lr  above  quoted,  or  to 
avoid  the  effect  of  the  release  whidi  tiie  dtf  ehd* 
ants  bad  pleaded  in  their  answer.  Rightly  in- 
terpreted, the  allegationB  of  the  reply  consti- 
tuted in  several  instances  an  admission  of  the 
execution  of  the  release,  and  an  attempt  to  avoid  ' 
its  effect  by  averments  of  fraud  or  mistake. 
The  reply  was  In  reality  a  plea  of  confession 
and  avoidance.  The  defendants'  ease  was  suffi- 
ciently made  out  for  them  by  the  admitted  al* 
legations  of  their  answer;  hence  it  was  ineum- 
bent  upon  the  plaintiff  to  supplem«it  his  case 
in  dilef  with  evidence  in  avoidance  of  tiie  an- 
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>««r.  Cbal  Ca  'Wtaittakcr,  40  Kmk -ISS,  1» 
Pac.  390.  By  obKrvior  the  itelidaed  porti<»iB 
of  the  above-quoted  reply,  it  will  be  Men  that 
the  plaintiff  at  the  most  pleaded  only  bypetheCi-. 
cally  and  in  the  BubjuactiTe  mode.  Nowhere, 
except  in  the  last  sentence.  Is  there  anything 
appzoadUng  to  «.  direct  denial  <jl  tiie  «keeutlon 
ot  tb«  xdwiM^  tmt  the  reply,  taken  m  a  wbole^ 
admita  itaaxeeution^uid  a^ika  to  aToid  its  effect. 
Where  there  are  inconaiatent  allegations  in  a 
pleading^  the  party  making  them  la  bound  by' 
thoea  most  anfavoratSe  to  himself.  Bierer  T. 
Fretz.  32  Kan.  330,  4  Pac.  281. 

"The  reply  is  identical  Id  effect  vith  the  an- 
sver  in  Dinsmore  ^.  Stimbert,  12  NeK  488,  11 
N.  W-.  872.   There  ttie  court  said: 

"  "I%e  answer  of  the  deftaidant  in  the  court 
below  is  altf^ther  indefinite  and  uncertain. 
He  first  alleges  that  he  nerer  signed  the  not^ 
and  that  the  signature  thereto  is  not  genoine. 
He  then  alieces  that  if  be  did  sign  the  note,  or 
the  algeature  thereto  is  g«iuine,  then  -that  it 
was  procured  through  the  "fraud  and  circum' 
vention  of  either  Laird  or  Dezendorf  or  both  of 
them,  in  Bome  way  or  manner  unknown  to  the 
defendant,  in  the  transaction  and  negotiatton  by 
the  defendant  had  with  the  said  lAirA  or  Dezen- 
dorf  tn  and  about  the  appointment  of  the  de- 
fendant as  agent  to  sell  a  certain  patent  fence 
post,  without  any  fault  or  negligeaee  on  tlie 
part  of  the  defradaat."   •   *  • 

**  The  answer  in  Douglas  v.  Matting,  28  Iowa, 
498  14  Am.  Sep.  23^.  dted  by  plaintiff  tn  er- 
ror, is  substantially  the  same  as  this,  and  that 
was  held  by  the  Supreme  Court  of  that  state  to 
substantially  admit  the  execution  of  the  note. 
And  BUdi  must  be  true  of  the  pleading  under 
consideration.  The  defendant  In  the  court  be- 
low must  be  held  to  know  Us  own  signature. 
If-the  sigDatare  to  the  note  waa  not  his,  then  it 
was  simply  a  ease  of  forgecy,  and  all  of  his 
pleadings  and  testimony  in  regard  to  the  repre- 
aesitatiwis  of  Zaird.and  Desendorf,  hia  own  in* 
abllilT  to  readfly  read  English,  etc.,  became  im- 
material. We  think  the  court  below  erred  io 
submitting  the  question,  "Did  the  defendant 
^gn  the  note  sued  on?"  for  a  special  finding, 
and  thereby  placing  prominentiy  before  the  jury 
a  question  which,  as  we  have  seen,  must  be  re- 
garded as  admitted  by  the  answer.' 

"The  reply  borrowed  no  strength  hom  the 
verification  attached  to  it  There  was,  as  we 
have  seen,  no  denial  of  the  execution  of  the  re- 
lease, bnt,  on  the  contrary,  an  admission  of  its 
execution;  hence  there  was  nothing  in  the  reply 
to  which  the  verification  conld  be  related. 

"mieTe  is  nothing  in  the  views  herein  express- 
ed in  conflict  with  De  Lisaa  v.  Coal  Co.,  69  Kan. 
319,  62  Pac  886.  The  decision  of  that  case  was 
controlled  by  the  general  rules  of  pleading  and 
in  no  wise  by  any  particular  statute,  and,  ac- 
cordingly, it  was  held  that  a  general  denial  of 
the  execution  of  a  written  Instrument  as  and 
for  the  writing  of  the  defendant,  it  not  purporfr- 
ing  on  its  face  to  be  the  d^endant^s  obligation, 
and  the  plaiotiff  only  dharging  the  defendant 
with  liability  upwi  it  because  of  certain  specisl 
circumstances,  coupled  with  an  averment  of 
fraud  in  procuring  the  execution  of  the  instru- 
ment by  the  person  who  signed  it,  were  not  in- 
consistent as  defenses  and  did  not  amount  to  a 
plea  of  confesslOD  and  avoidance.  In  that  case 
the  writing  bi  gveatkn  did  not  purport  to  be 
that     the  daCandut;  Oerefore  the  denial  el 


its  weeotiott  by  the  dafaultiit  tfd  not  reqnM 
verification  npcm  oath.   In  this  case  the  .ezeov- 

tion  of  a  written  release  of  the  cause  of  actiim 
by  the  i^intiff  is  alleged  in  the  answer. .  The 
execution  of  that  release,  though  in  form  denied 
1q  the  reply  under  oath,  te  in  fact  admitted  in^ 
the  reply.  Tha  case,  therefore,  ia  governed  by' 
section  108  of  the  CSvU  Code  (Gen.  Stat  18»T, 
c.  96,  S  108;  Gen.  Stat  1880,  par.  4191),  which 
ordains  that  nnlcM  tiie  exeeatioL  of  written  in* 
struments -be  denied  under  oath  tbey  sbal)  bs 
taken  as  tme^  The  execution  of  tiie  release^ 
being  taken  as  true,  or  rather  being  in  fact  ad- 
mitted as  t^u^  wltii  all  the  inferences  and  in- 
tendments resulting  therefrom,  its  effect  could' 
not  be  neutralised  eicept  by  proof  in  tiie  first 
instance  of  the  special  matter  set  up  in  avoid- 
ance of  it 

"In  ttae  oase  of  De  lAma.  t.  Goal  Co.,  supra/ 
the  allegstlons  of  the  answer  were  ^iComlsed  as 
foUowa:  'The  note  ms  not  executed  in  my  be- 
half, and  Z  therefore  deoy  liability,  but  If  the 
person  executing  It  und^ook  to  bind  me  by  its 
terms,  I  assert  he  was  fraudulently  induced  to 
do  so.'  The  reply  in  this  case  may  be  sum- 
marised as  fellows:  'I  admit  I  executed  the  re- 
lease set  fortb  in  the  answer,  but  I  assert  I 
was  frandnlmtiy  fndnoed  to  sign  it'  Having 
thus  admitted  tiie  execution  of  tbe  Instnunent 
the  plaintiff  was  compiled  by  force  of  section 
108  of  the  Code  to  show  reasons  why  he  should 
not  be  bound  -by  it  while  in  the  former  case  the 
defendant  was  not  bound  In  the  first  Instance  to 
give  evideiMie  In  avoidance  of  the  note,  because 
he  was  not  charged  with  having  executed  it  In 
the  one  case  the  plaintiff  was  bound  to  show 
that  what  did  Wt  purport  to  be  the  obligation 
of  the  defendant  was  sndk  reality,  while  In 
the  otiier  case  the  plaintiff  was  bound  to  show 
tiiat  what  did  purport  to  be  his  obligation  was- 
not  in  reality  binding  upon  bim." 

The  foregoing  authorities  announce,  In  ef- 
fect, the  following  rule:  Althoaf^,  nnd»  the- 
Code,  a  defendant  may  set  forth  In  his  an- 
swer as  many  grounds  of  defense  as  he  may 
hare,  whether  tbey  be  such  as  have  been 
heretofore  denominated  legal  or  equitable, 
or  both,  yet,  where  he  makes  repugnant  or 
IncoDSlateut  defensest  he  will  be  deemed  to 
admit  that  defense  most  unfavorable  to  him- 
self, and  tbe  plaintiff  may  use  the  admission 
as  evidence  to  establish  that  particular  al- 
legation In  his  complaint. 

In  a  note  appended  to  the  extensive  and 
elaborate  review  of  the  case  of  Suaznlk  t. 
Alger  Logging  Ca,  76  Or.  189,  147  Pac.  922, 
foond  in  Aon.  Gas.  1917C,  700,  the  foregoing 
role  Is  stated  as  the  "minority  rule,"  and 
some  of  the  decisions  of  the  Supreme  Court 
of  Kansas  herein  referred  to  are  dted  In  sup- 
port of  it.  It  seems  also  to  be  tbe  rule  adopt- 
ed by  the  highest  courts  of  the  stefees  of 
UHilalana,  Minnesota,  Missouri,  and  Wlsoon- 
sin.  But,  tmder  ttw  weU-reoosnlKd  nde 
herelnbetMe  stated,  Uiat  where  a  statute  ia 
taken  fRHtt  anottan  state  and  -has,  at  ths 
time  It  Is  taken,  been  construed  by  the  blgb< 
est  court  of  tbat  state,  it  ia  presumed  that 
the  Ic^lsUtlTe  body  wUdi  ad<vted  the  st^ 
ate  ttlSQ  adopted  tbe  conatnictloa  whidi  bad- 
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keen  ^aced  '«n  It  Itr  mxH  Wtfwiir  court;  w* 
are  persnaded  to  ftAIow  the  oiliiorU7  rule  and 
adhere  to  tlie  Interpretatloa  and  constroo- 
tltm  of  the  rtatato  glren  by  the  Sqpreme 
Oourt  of  Kansas  tram  whldi  state  oar  Code  of 
GItU  Procedure  was  taken.  And  we  are  Uie 
more  IncUned  to  follow  such  minority  rule 
when  it  la  snnx^ted  by  anthoil^  and  what 
we  consider  the  better  reaionlng. 

In  Tbompson  on  Trials  (2d  Bd.)  |  197, 
reads  as  follows: 

"The  pleadings  are  drawn  by  the  attorneys  d 
the  parties,  except  in  those  few  cases  where 
parties  are  foolish  oiough  to  endeavor  to  act  as 
their  own  attorneys;  and  no  better  iUnstration 
of  the  iffindple  under  discnsrim  coold  be  for- 
nisbed  than  is  found  in  the  bindinc  natnre  of 
the  admissions  in  the  pleadings.  Such  admia- 
sioas  are  eridentiary  in  their  cbaract^,  are  an 
absolute  estoppel  upon  the  party  making  them, 
unless  he  seasonably  withdraws  them  by  amend- 
ment, and  obviates  tbe  necessity  of  ttie  other 
party  proving  the  facts  thus  admitted.  Much 
could  be  written  upon  this  subject  There  are 
implied  admissions  as  well  as  express  admisstons. 
It  has  been  held  that,  wbtfa  an  answer  sets  up 
several  distinct  defenses,  a  denial  in  cme  is 
qnali&ed  by  an  admission  in  another— which  is 
merely  an  application  of  the  rule  that  a  party's 
pleading,  like  any  other  written  instrument,  is 
to  be  construed  as  a  whole,  and,  la  case  of  any 
incongruities  or  contradictions,  is  to  be  taken 
moat  strongly  against  ths  ideadar.  If  therefore 
a  party  in  <»e  count  <it  an  answer  denies  a  fact 
alleged  in  tiie  petition  or  com^alnt,  and  In  an- 
otber  count  admit%  it,  the  admlaslm,  and  not 
the  denial,  will  be  taken  to  be  true.  It  will 
estop  him,  and  the  idalntitf  will  not  be  bound 
to  prove  the  fact  thus  admitted.  EV>r  instancA, 
where  the  action  .was  replevin  for  unlawfully 
taking  the  plaintiff's  goods,  and  the  answer  con- 
tained two  defenses:  (1)  a  general  denial  of 
the  allegations  M  the  comidaint,  and  a  Justl- 
fleation  of  the  taking  under  a  levy  npcoi  execu- 
tion—It  was  held  that  the  answer  admitted  the 
taking  tor  the  purposes  of  Ae  trial,  and  that 
to  that  extent  the  seramd  defense  vacated  the 
first.  In  another  case,  the  same  court,  applying 
our  same  principle,  held  that  a  general  denial  in 
one  count  of  the  answer  ms  inconsistent  with 
special  matter  aU(«ed  in  another  count,  and  was 
to  be  construed  as  modified  by  the  latter.  Thla 
prlnd^  has  been  applied  by  the  Supreme 
Court  of  the  United  States  in  a  case  originating 
In  the  Circuit  Court  of  the  United  States  for 
fte  District  of  Minnesota;  tbe  court  holding 
that  the  admission  of  the  plaintiff's  tide  con- 
tained In  an  equitable  defense  set  up  in  tiie 
third  count  of  the  answer  overrode  and  con- 
trolled a  denial  of  the  plaintiff's  title  in  the  8rst 
count,  and  was  conclusive  upon  the  question  of 
title." 

Blias  oo  Code  Pleading,  f  341,  reads  In  part: 
"Vben  can  be  no  denial  of  a  statement  ab- 
K^t^  admitted  upon  tbe  record."  Tb%  role 
whtdi  we  have  stated  Is  given  a  broader  and 
more  extenadve  ai^ltcatlon  in  tlie  gMieral 
rule  announced  In  8  Corpns  JnrlSi  ik.  82^  f 
1210: 

*****  Where  defendant  answers  denying 
dw  eieentloa  of  the  instmment  bnt  alleghig 


I  BEPOBTBB  fOkL 

matter  in  avoldanoe  of  itai  h«al  efBael;  or  es- 
trinsie  mattecs  of  defuise,  his  answer  will  be 
treated  as  admitting  the  making  of  tike  instm- 
mant  aa  chaiged  in  plsintifTs  pleading.** 

Tbe  mle  which  we  have  announced  aa  the 
"minority  rale"  seems  also  to  be  supported 
by  this  court  In  Hm  case  of  Scbnber  v.  Mc- 
Duffee,  169  Pac.  642.  The  fourth  paragraph 

of  the  syllabus  reads: 

"Although  the  answer  of  defendants  contained 
a  general  denial,  this  was  qualified  hj  other  al- 
legatiMis  th«>ein  contained,  which  admitted  all 
the  essential  facts  necessary  to  authorize  a 
judgment  in  plaintUTs  fawr,  and  it  was  not 
error  tp  sustain  a  autimi.  for  Jadgment  on  tiie 
pleadbigs." 

The  practice  under  our  Code  of  Civil  Pro- 
cedure does  not  recognise  fictions  (section 
470T,  Beflsed  Laws  lAlO),  or  Oat  a  terlfled 
pleading,  as  was  the  defoidanti^  nnsww  in 
the  Instant  case,  can  contain  anything  other 
than  a  truthful  statement  of  the  facts  relied 
on  by  the  pleodw,  aet  forth  "in  ordinal  and 
owdae  language,  and  wltbout  z^wtltion.'' 
Section  474S,  Bevlsed  Laws  19ia 

We  can  see  no  good  reason  why  tbe  allega- 
tions of  a  verified  pleading,  even  if  not  oen- 
cluatve  against  the  pleader,  ahooM  not  be 
treated  as  admissions  against  the  person  or 
persons  making  them,  and  that  as  between 
the  denial  of  a  fact  alleged  In  the  complaint 
and  the  admission  of  tbe  same  fact  In  some 
other  part  of  the  answer.  In  a  s^tate  or 
si>eclal  defense,  the  admission  should  not  be 
taken  as  true  so  as  to  rmder  It  nnnecessary 
for  the  plalntUt  to  establish  lliat  particular 
fact  by  testimony. 

Having  admitted  the  ezecutlcm  of  the 
notes,  the  burden  of  invalidating  or  avoiding 
them  was  cast  on  the  defoidants ;  and  wheth- 
er they  successfully  carried  thla  burdoi  so 
as  to  authorize  the  goienkl  verdict  of  the 
}nry  in  their  favor,  or  fftUed  to  succeesfoUy 
carry  it,  is  the  determining  ^neatlon  in  the 
case. 

A  careful  examination  of  the  record  shows 
that  the  only  defense  relied  on  by  the  defend- 
ants at  the  trial  of  the  case  was  that  the 
notes  sued  on  were  wltiioat  any  ccmsldera- 
tlon  to  support  them.  All  other  defenses 
were  either  eliminated  by  the  court  or  aban- 
doned by  the  defendant  It  Is  true  that  the 
defendants  pleaded  payment,  and  the  court 
submitted  to  the  Jury  the  question  as  to 
whether  or  not  the  notee  had  been  paid;  but 
we  have  been  unable  to  find  in  tbe  record  any 
evidence  antborlzlng  tlw  snbmls^on  of  thlff 
Issue  to  the  Jury.  A  careful  review  of  all 
tbe  testimony  diows  Uut  the  only  question 
as  to  payment  was  the  possibility  d  pay- 
ment made  by  the  deceased  defendant,  Wm. 
H.  Eldridge,  before  the  notes  were  executed. 
The  evidence  that  tbe  conRlderatlon  of  tbe 
noteo  was  a  certain  Pwdieron  atalUcoi  sold 
the  i^amtlff  to  018  deceaaed  defendant 
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wu  moeotroTertod.  md  dflAnduiti  attenvt- 
ed  to  abow  tbat  tbe  ■talUon  bad  tieeti  mU 

fta  befon  ttie  notw  w€Be  vzecnted,  u  aU^iBd 
bj  than  In  the  «l«rat1li  ptMgxash  of  tbelr 
uunrer.  It  fbaj  liad  meoeeded  in  esUbUab> 
lug  sodi  paTiuent  llie  notoB  woold*  of  oonrae^ 
bnve  been  without  any  cootdderatlon  to  sup- 
port tbon  and,  In  tbe  bands  of  tbe  original 
bolder,  would  bare  been  Told. 

There  was  no  evidence  whatever  to  sustain 
tba  allegatloa  made  bj  tbe  defendants  In 
ttielr  answer  tbat  the  Jat^  was  the  constdera* 
UoD  for  which  tbe  notes  were  executed. 
While  this  seems  to  bare  beoi  one  of  tbe 
contentioaa  of  the  defendants,  as  It  appears 
bypotbetlcally  stated  Id  their  answer,  yet 
tbey  offered  no  proof  to  sustatu  It,  nor  to 
OTercome  tbe  positive  erldeaoe  Introdnoed 
In  bdiaU  of  the  plaintiff  that  the  notes  were 
given  tor  the  Fercheron  stallion.  It  Is  ap- 
parent that  they  did  not  rely  upon  the  de- 
fense of  a  failure  of  consideration  because  of 
the  sexual  Incapadty  and  general  wortbless- 
ness  of  the  Jack,  for  no  evidence  tending  to 
sustain  Buctt  a  defense  Appears  anywhere  in 
the  record.  Neither  did  tbe  court  sabmlt 
that  Issue  to  the  jury.  The  only  reason  why 
the  jack  figures  In  the  case,  as  made  by  the 
evidence,  at  all.  Is  because  of  plaintiff's  tes- 
timony tliat  a  certain  executory  agreement 
made  by  blm  with  the  deceased  defendant, 
Wm.  H.  Sadrldg^  was  never  carried  out;  and 
tbat,  before  tbe  notes  sued  on  were  executed, 
tbe  agreemoit  was  abrogated  and  a  new  and 
different  one  made,  at  die  request  of  the  de- 
ceased, wbweby  tbe  notes  sued  on  were  giv- 
en for  tbe  Percbenm  staUlMi  named  in  the 
agreement,  and  tbe  pn^ierty  whldb,  by  the 
terms  of  tbe  agreement,  was  to  have  been 
given  by  tbe  deceased  to  tbe  plaintiff  in  ex* 
chance  tot  tbe  stalllisi.  was  Hv&i  in  ex- 
change  for  a  Jack  instead. 

The  executory  agreement  referred  to  was 
as  follows: 

"Dated  September  25,  1907. 
"I  agree  to  aell  W.  H.  Eldridge  one  Fercheron 
stallion,  six  years  old,  weight  about  1,600 
pounds  and  I  agree  to  accept  In  payment  of 
■aid  stallion  one  stallion  11  yean  old,  weight 
about  900  pounds,  ei^t  spring  mule  colts  and 
two  pony  mares  and  a  note  for  one  hundred  dol- 
lars, due  in  one  year,  the  stotik  to  be  delivered 
November  IsL  J.  D.  CoawUL" 

The  record  shows  that  the  agreement  was 
partially  carried  out.  That  Is,  tbe  Fercheron 
stallion  was  delivered  to  Eldrldge,  and  all 
of  the  8to<^  with  tbe  exception  of  the  eight 
young  mules,  were  delivered  to  Conwill. 
When  Conwill  went  to  Eldrldge's  place  to 
get  the  youAg  mules,  and  before  they  were 
ddlvered.  Eldrldge  requested  that  he  be  re- 
leased from  the  agreement  and  tbat  he  be 
pamitted  to  ^ve  bis  ptomlisoxy  notes  for 
the  Perebcpon  stallion,  which  was  granted 
by  Gonwlll,  and  the  notes  sued  on  were  then 


eieetited,  WMrldge  also  olf«sd  t»  gkn  in  ex- 
cihaoge  tot  a  jack  o>vnied  by  GonwiU  the  live 
stock  be  bad  agreed  to  give  Um  for  tbe  stal- 
lion. Tbls  oflCer  was  accepted  and  tbe  trades 
were  dosed,  GoowUt  taking  away  with  bim 
Oie  elfl^t  yoong  mules. 

tS]  Coottsel  fbr  dalttidwats  contend  tbat 
the  evidence  showing  the  facta  as  herela 
outlined  was  the  testimony  of  the  plaintiff, 
and  th&t  as  he  was  an  Incompetent  witness 
to  testify  in  bis  own  btiialf  In  respect  to  any 
traneacdon  or  eommunicatlon  had  personal- 
ly by  blm  with  the  deceased,  under  the  In- 
hibition of  section  6048,  Bevlsed  I«wb  1910. 
sectl<m  4500,  Statutes  1903,  and  as  objection 
was  made  to  his  competency  on  this  ground, 
his  testimony  should  not  be  considered  by 
this  court  on  appeal  While  the  testimony 
of  the  plaintiff  was  not  the  only  evidence 
showing  the  abrogation  of  the  executory 
agreement  and  the  making  of  the  other 
trades,  and  while  such  other  evidence  was  In 
no  way  controverted,  yet  the  plaintiff  was 
properly  permitted  to  testify  In  regard  there- 
to, for  the  reason  that  the  defendants  waived 
the  protection  of  the  statute  and  opened  the 
door  to  redirect  examination  toocblng 
the  whole  matter  by  eliciting  on  cross-exam- 
ination of  tbe  plaintiff  testimony  relating  to 
these  very  transactions'.  It  would  be  a  harsh 
rule  that  would  permit  the  personal  repre- 
sentatives of  a  decedent  to  bring  out  on  cross- 
examination  only  such  testimony  relating  to 
transactions  or  commnnlcatlons  had  by  the 
witness  with  the  decedent  as  would  accom- 
plish their  purpose,  by  establishing  sndi  foots 
as  they  desired  to  prove,  and  seal  the  Ups  of 
tbe  witness  as  to  othor  matters  connected 
wltii  sudi  transactions  or  communications. 
Tbe  statute  under  consideration  was  taken 
from  the  state  of  Kansas  and  was  construed 
by  tbe  Sujnmne  Court  of  tbat  state  prior 
to  Qie  time  it  was  made  a  part  of  tbe  laws  of 
the  territory  of  Oklahoma  in  tbe  case  of 
Nlccolls  V.  Gsterly,  16  Kan.  32,  as  fbllows: 

"Now  the  testimony  of  the  plaintiff  In  hia 
own  behalf  was  In  reference  to  the  same  trans- 
actions of  which  he  had  testlBed  at  the  instance 
of  defendant;  And  while,  If  the  defendant  had 
80  chosen,  none  of  this  testimony  conid  have 
been  admitted,  yet,  having  interrogated  the 
plaintiff  concemiiag  these  matten,  and  having 
obtained  some  of  tbe  facts  conoeming  them,  he 
cotdd  not  theieafter  object  to  the  plaintiff's  giv- 
ing all  tbe  facts.  By  introducing  part,  he  opens 
the  door  to  aU.  Just  as  a  party  may  not  Intro- 
duce his  own  statements  in  bis  own  b^alf,  yet 
if  hia  adversary  draws  ont  a  part  of  a  conver- 
sation he  may  introduce  the  balance.  The  prin- 
dple  is  general  that  where  a  psrtienlar  witness, 
or  a  certain  kind  of  testimony,  may  be  excluded, 
if  tbe  party  who  has  the  right  to  insist  upon  the 
exclusion  waives  that  right,  and  himself  calls 
the  witness  or  Introduces  the  testimony,  he  can- 
not, after  he  has  obtained  what  he  desires,  in- 
sist upon  the  enlusion,  so  far  at  least  as  to  pre- 
vent a  fuU  development  of  the  matters  whlc^ 
he  has  partially  presented." 
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nils  constriictlfm  has  beat  adbered  to.  so 
far  aa  we  hare  been  able  to  aacertaln,  ever 
since  the  dedslon  In  the  lAccoUs  t.  Esteriy 
case  was  rendered.  Plowman  r.  Nlctaolscm, 
81  Kan.  210, 106  Pa&  692, 106  S^c.  279. 

In  the  case  of  Poole  t.  Poole.  96  Kan.  84,' 
150  Pac.  692,  Ann.  Gas.  lOlSB,  029,  the  fifth 
paragraph  of  the  syllabns  reads: 

"The  incompetency  of  a  witness  to  testify 
concerning  communications  or  tranBactiona  had 
with  a  person  Blnce  deceased  Is  waired  by  the 
objectiDg  party  showing  on  crofls-ezamiiiation 
the  fact  tluit  BDch  a  eommunieation  or  -transac 
tlon  OGcarred.** 

Some  of  the  other  authorities  supporting 
this  rule  are:  In  re  Wharton,  132  Iowa,  714, 
109  N.  W.  492;  Lange  v.  Klatt,  135  Mich.  262, 
97  N.  W.  708 ;  Craig  v.  Norwood,  61  In4.  App. 
104,  106  N.  B.  395 ;  Comstock's  Adm'r  v.  Ja- 
cobs, 89  Vt.  133. 94  Atl.  497.  Ann.  Cas.  1918A, 
465;  Moe  V.  Paulson,  128  Minn.  277,  150  N. 
W.  014;  Arnold  t.  Oocanaugher,  170  Ky.  712, 
186  S.  W.  488;  40  Cyc.  pp.  2342-2344. 

And  in  the  case  of  Cox  v.  Gettys,  53  Okl 
58,  156  Pac.  892,  this  court  held  that,  where 
a  party  to  an  action  tabes  the  deposition  of 
his  adversary  with  reference  to  certain  trans- 
actions had  with  a  deceased  person,  the  in* 
competency  «f  such  adversary  party  to  tes- 
tify touching  the  whole  matter  is  waived, 
wheOier  the  d^sitlon  was  ever  completed 
and  filed  in  conrt  or  not. 

In  the  instant  case,  tlie  plalhtUT  testified  to 
facts  whieb,  according  to  the  trams  of  the 
promlssnry  notes  sued  on,  accelerated  the 
maturity  of  the  one  on  which  salt  was 
brought  before  It  was  due.  Ttda  testimony 
was  not  in  respect  to  any  transaction  or  com- 
munication had  perscmally  by  him  with  the 
deceased  defendant.  The  defendants  then 
m)8s-examlned  him  omcernlng  his  transac- 
tions with  deceased,  had  him  identify  the 
executory  contract  of  sale  as  the  one  signed 
by  him  and  given  to  the  deceased,  and  In- 
troduced the  same  In  evidence.  By  doing  so 
they  waived  the  protection  the  statute  gave 
them  and  opened  tie  door  for  a  redirect  ex- 
amination touchlog  the  whole  matter. 

[4,  I]  We  have  carefully  seacched  the  rec- 
ord In  this  case  and  have  been  unable  to  find 
any  evidence  reasonably  tending  to  sui^rt 
the  general  verdict  r^dered  by  the  trial 
jury  in  favor  of  the  defendants.  Admitting 
the  truth  of  all  the  evidence  whl<A  was  given 
In  their  favor,  together  with  such  inferences 
and  conclusions  as  mlgbt  be  reasonably 
drawn  from  it,  there  was  not  sufficient  evi- 
dence to  authorize  the  verdict. 

At  the  conclusion  of  all  the  testimony,  the 
plaintiff  requested  the  court  to  pereniptorily 
instruct  the  Jury  to  return  a  verdict  In  his 
favor  for  the  full  amount  sued  for,  which 
request  the  court  refused. 

As,  under  the  pleadings,  the  plaintiff  was 


entitled  to  reeorer'  nolest  tibe  aflim^Te 
defenses  iKt  tbe  defendants  «er«  nutalned, 
and  as  no  eridaioe  inn  produced  reaaonably 
tending  to  support  swh  defHues,  the  eonrt' 
admitted  em>r  In  not  peranptorily  instmct-  - 
Ing  the  Jury  to  retnm  a  verdict  in  favor  of 
the  plalntitt  In  accordance  with  Ida  leauest. 
StodE  Stthange  Bank  t.  WlUlamaon,  6  OkL 
348.  60  Pac.  93 ;  Harrah  t.  Tlrat  Natloiial 
Bank,  26  Okl.  620,  110  Pac.  720;  Solts  v. 
Southwestern  Cotton  Oil  Co.,  28  Okl.  706, 115 
Pac.  776;  Offutt  t.  Wagoner,  30  Okl.  468, 120 
Pac.  1018;  Fitzpatrlck  Nations,  90  Okl. 
462,  120  Pac.  1020. 

The  JudgmMit  of  the  trial  conrt  Is  refers- 
ed,  and  this  cause  remanded,  with  Instruc- 
tions to  grant  a  new  trial  and  proceed  in 
accordance  with  this  opinion. 

All  the  Justices  concur,  except  BARDY,  J., 
who  dlssenta 


BIOH  T.  DONBOHBY  et  al.   (No.  8480.) 
(Supreme  Court  of  Oklahoma.   Dec  8,  1918.) 

(SvlUibut  tv  the  Court.) 
1.  Mikes  and  Minbrals  «saSS,  77— On.  and 

QaB  Lease— COHBIDERATXON—TnMIHATION 
—  MOTUALITT  —  SCBBBNDEB  —  "TBRANCT 

AT  Will." 
The  owners  of  a  tract  of  60  acres  of  land 

executed  an  instrument,  denominated  an  oil  and 
gas  lease,  by  the  terms  of  which  they  granted, 
demised,  leased,  and  let  the  same  to  another,  his 
heirs,  executors,  administrators,  and  assigns,  for. 
the  sole  and  only  purpose  of  mining  and  operat- 
ing for  oil  and  gas,  and  of  laying  pipe  lines,  and 
of  building  tanks,  power  stations,  and  structures 
tlicre(Bi,*to  procure  and  take  care  of  said  prod- 
ucts. The  grant  was  for  a  term  of  five  yean 
from  date  and  aa  long  thueafter  A  oU  or  gas, 
or  dther  of  thooi,  was  prodoced  by  said  party. 
The  instrument  recited  a  consideration  of  ^1-. 
paid  by  the  lessee  to  tlie  lessors.  The  lessee 
agreed  to  deliver  to  lessors  one-eighth  of  the  oil 
prodoced  and  saved  from  the  premises ;  to  pay 
certain  stipulated  sum  per  annum  for  each  gas 
well,  aod  for  gas  utilir.ed  from  each  oil  weU. 
The  lessee  further  agreed  to  complete  a  well  on 
said  premises  within  ux  months,  or  pay  at  the 
rate  Of  $15  fbr  each  additional  month  such  com- 
pletion was  delayed,  ^e  instrument  contained 
the  further  provision  that  the  lessee  should  have 
the  right  at  any  time,  on  payment  of  $1  to  the 
lessors,  to  surrender  the  lease  for  eanc^ation, 
after  which  all  payments  and  liabilities  there- 
after ^o  accroe  under  and  by  virtue  of  its  terms 
should  cease  and  detwmine.  In  an  action  by  the 
ownerd  of  the  laud  to  cancel  the  instrument  and 
remo\'e  same  as  a  cloud  on  their  title,  commenc- 
ed prior  to  the  expiration  of  the  term  of  five 
years,  it  appearing  that  no  well  had  been  com- 
menced, but  that  the  lessee  had  made  timely 
payments  or  tender  of  all  sums  stipulated  to  be 
paid  for  delay  in  completing  a  wdl,  JkeW.  (mi 
that  the  owslderation  recited  in  the  face  of  tih* 
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instrament  ia  anffideftt  to  support  the  gnnt  of. 
tbe  cxcbniTe  risbt  to  occnpy  the  land  and  ex- 
plore the  same  for  oQ  and  saa  and  to  take  and 
ranore  each  as  taaj  be  foond  thwdn  for  Ow  on- 
tire  term  apedfied,  and  also  the  ri^t  of  the  le^ 
Me,  on  TOznpUanc*  with  the  conditioBS  e»pr«OBed, 
to  terminate  the  aame;  (b)  that  the  afreemenf  Is 
not  ToJd  for  the  want  of  motuality;  (e)  that, 
althoogb  no  well  had  been  commenced  on  the 
premieea,  the  lessors  had  not  the  option  to  re- 
fuse timely  tender  of  payments  for  delay  In  com- 
plednff  a  wdl  and  tmulnate  the  grant,  or  to 
mnpel  a  snrzender  t^neoC;  (d)  that  the  fnstro- 
aient  doea  not  eraate  a  taumej  at  will  within 
tbe  (veratloo  of  tin  rale  that  an  estate  at  the 
will  of  one  par^  is  eqnally  at  the  will  of  the 
ether. 

(£d.  Note.— For  other  deftnlthms,  see  Words 
and  Ffarases,  Tenancy  at  YTUl.'] 

2.  Case  Ovbkxuisd.  , 

Brow^  V.  Wilson,  160  .Pac.  94,  L.  B.  A. 
1017B,  1184,  on  Hbn  queations  herein  dedded,  ta 
overruled. 

(AddiiioHol  ByUahua  by  Editorial  ataff.) 

S.  Mines  AND  MiraBALS  «b»47~-Oii.  and  Oas 
— Bjghtb  of  Owns  or  I«urD. 
me  owner  of  land  has  a  qualified  ownership 
in  the  oil  and  gas  beneatti  it,  which  may  be  term- 
ed an  exclurive  rif^t,  snbject  to  legislative  con- 
trol against  waste,  etc..  to  explore  therefor  by 
drilling  wells,  and  to  rednce  to  possession  and 
to  acquire  abaolute  title  thereto  as  personal  pnqiH 
erty. 

4.  Hubs  and  MiirKaAui  «=966<1)— lUosx  of 

OWHCB  OF  I>&ND— SaIA. 
The  right  of  an  owner  of  land  as  to  the  oil 
and  gas  beneath  it  is  the  propw  sabject  of  sale, 
and  may  be  granted  or  reserved. 

{(<.  Mimes  and  Minerals  «=s>55(4>— "Incobpo- 

.  SEAL  HeBEDITAUENT"  —  OXL  AND  OAS  — 

"Pro FIT  A  Pbendbe." 
The  granted  or  reserved  right  to  oil  and  gas, 
separate  and  apart  from  the  possession  of  the 
land*  ia  an  "inoorp<nreal  hereditament,"  ,or,  more 
vecificaUy,  a  profit  &  prendre,  analogous  to  a 
pvoflt  to  hont  and  fish  on  another's  land. 

d.  Mures  AND  Mtoesau  «=»55<4)— Iittebbst 

XK  Fee— On.  and  Gas. 
A  grant  of  oil  and  gas  underlying  the  gran- 
tor's land  to  one,  and  his  heirs  and  assigns  for- 
ever, carries  an  interest  in  the  fee. 

[Ed.  Note.— For  other  definltiims,  see  Words 
and  Phrases,  First  and  Second  Series,  Incoi-- 
poreal  Hereditament;  Profit  k  Prendre.] 

7.  Mines  and  Mini:bau  «=»55(4)— Interest 
iw  On,  AND  Gas— "^Chattel  Rbai,." 

An  interest  of  less  duration  than  a  fee  ma; 
be  granted  in  oil  and  gas  imderlying  tlie  gran< 
tor's  land,  and  an  Interest  for  a  term  of  years 
has  been  termed  a  "chattel  real." 

[Ed.  Note.— Ftw  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Seriea,  Chattels 
Beal.] 

a  Contracts  «3»10(1)  —  "UniUTSBAL  Oon- 

TRACTS." 

A  "unilateral  contract"  is  one  in  which 
there  is  a  promise  on  one  side  only,  the  consid- 


eration on  the  other  side  being  executed,  but  the 
term  "unilateral"  is  otten  nsed  to  express  ab- 
smcp  of  mutuality. 

[Dd.  Note.— F-w  other  definitiMis,  see  Words 
and  Phrases,  Vbwt  and  Seeond  Series,  Unilat- 
eral Oontraet.] 

Owen,  dIssentiufT 

I^roe  1  from  Dlstilct  Coortr  Pontotoc 
Ooant7;  Qeo.  C.  Ommp,  Judgn. 

Actbm  by  U.  P.  Doneghey  and  otbers 
against  Fred  S.  BiA,  Jndgineat  tor  plain' 
tiffs,  and  defosdant  brli^  error.  Berersed 
and  remanded. 

West.  Sherman  &  Davidson,  of  Tulsa,  for 
plaintiff  Id  error. 

Pridtara  &  Alien;  o<  Oklaboma  Ctt7>  for 
defendants  In  error. 

MILQY,  J.  This  actiim.  was  aHnmenced 
In  Uie  court  bdow  on  the  9th  day  of  S«;itemv 
her,  181S,  by' dtfandants  ta  error  as  plain- 
tlfta  lliendn,  to  cant!^  and  ramov^  -  as  a 
cloud  upon  their  title  to  a  certain  tract  of 
60  acres  of  land  an  oil  and  gas  lease  whldi 
they  had  executed  thereon  and  delivered  to 
the  plointiff  In  wror,  defendant  below,  on 
the  29th  day  of  December,  1914.  There  was 
Jadgment  for  tbe  plabitUBs,  to  reverne  wbldk 
this  proceeding  in  error  was  prosecuted. 
The  pertlnoit  ptOTieloiis  of  the  lease  are  aa 
f^lows:  . 

"Agreement,  made  and  entered  into  the  29th 
day  of  December,  1914,  by  and  between  M.  P. 
Dcmeghey  and  Sallie  Doneghey,  <rf  Ada,  OkL, 
party  of  the  first  part,  lessors,  and  Fred. 
Bich,  of  Oil  City,  Pa.,  party  of  the  second  part^ 


"Witnessethf  that  the  said  party  of  the  first 
part,  lor  and  in  ocmsideratitMi  of  the  sum  of  one 
dollar  to  them  in  hand  well  and  truly  paid  by 
the  said  party  of  the  second  part,  and  . receipt  oE 
which  is  hereby  acknowledged,  and  oC  the  cove- 
nants and  agreements  hereinafter  .contained  on 
the  part  of  the  party  of  the  seocmd  part  to  be 
paid,  fcep^  and  performed,  have  granted,  de- 
mised, leased,  and  let,  and  by  then  presents  do 
grant,  demise,  lease,  and  let,  unto  the  said  second 
party,  hie  heirs,  executors,  adminiatratorB,  suc- 
cessors, or  assigns,  for  the  sole  and  only  purpose 
of  mining  and  operating  for  (h1  and  gas,  and  of 
lajong  pipe  lines,  and  of  building  tanks,  powers, 
etations,  and  structures  thereon,  to  procure 
and  take  care  of  said  products,,  ail  that  certain 
tract  of  land  situated  in  the  county  of  Pontotoc, 
state  of  Oklahoma,  described  as  "fMlov^  to  wit: 
The  south  half  (^)  of  the  northwest  quarter 
(N.  W.  %)  of  the  northwest  quarter  (N.  W. 
and  the  southwest  quarter  (S.  W.  of  the 
northwest  quarter  (N.  W. '  %)  of  section  28, 
township  4  north,  range  6  east  of  the  Indian 
base  and  meridian,  and  containing  sixty  (60) 
acres,  more  or  less. 

"It  is  agreed  that  this  lease  shall  remain  in 
force  for  a  term  of  five  years  from  this  date,  and 
as  long  thereafter  as  oil  or  gas,  or  cither  of 
them,  Is  produced  from  said  land  by  the  party  of 
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the  Mcnid  pert,  hb  hoira,  edmlntetraton,  execu- 
tor*, mcceaeon,  or  muHgna. 

"In  consldmtion  of  tbe  immlKi^  the  nld 
perty  of  the  eeewtd  part  oovenutte  and  afreee: 

"SHrst  To  deliver  to  the  credit  tof  the  flrat  par* 
tiee,  their  heirs  or  asslgna,  free  of  coet,  In  the 
pipe  line  to  which  the  wella  may  be  ccniDected, 
the  equal  one^bth  part  of  all  oU  prodneed  and 
aaved  frtMU  the  leased  premises. 

"Second.  To  pa;  the  flrat  party  two  hundred 
ud  no/i„  dfdlara  each  year  in  advance  for  the 
gae  trook  aadi  well  wlwre  gas  only  ia  totind, 
whDe  the  aame  b  bebif  need  oft  the  premlaea, 
and  the  flrat  partlea  to  have  faa  free  f>f  coat 
from  any  each  well  for  four  atovea  and  twelve 
inside  lights  in  the  principal  dwdling  bouse  on 
said  land  daring  the  same  time,  at  their  own 
riA,  by  making  their  own  omuectiona  with  the 
wdl. 

"Third.  To  pay  Uie  first  party  for  gaa  pro- 
duced from  any  oU  well  and  used  off  the  prem- 
ises at  the  rate  of  fifty  dollara  per  year  for  the 
time  daring  which  such  gaa  shall  be  need,  said 
payments  to  be  made  each  three  nxaiths  in  ad- 
Vance. 

"The  party  of  Aa  aecond  part  agrees  to  com- 
plete a  well  on  said  prunlaes  within  aix  sumths 
from  the  date  hereof,  or  pay  at  the  rate  of  fif- 
teen and  ao/io4  dollara  for  each  additional 
month  Buch  completi(»i  is  delayed  from  the  time 
above  mentioned  for  the  completion  ot  such  well 
nntil  a  well  la  completed;  and  it  la  agreed  that 
the  comidetion  ai  anch  wall  diaQ  ba  and  oper- 
ate aa  a  foil  liqaidatiMi  of  all  rent  nndar  thla 
provision  during  the  ronaiiider  «at  tlM  tenn  ot 
the  lease.   •   *  * 

"All  payments  which  may  fall  due  under  thia 
lease  may  be  made  directly  to  M.  P.  DtHieghey, 
of  Ada,  OU.,  or  deposited  to  hia  credit  In  OUa- 
aoma  State  Bank,  of  Ada,  OU. 

"^Rie  party  oi  the  seerad  part,  Ita  auccessora 
or  aaalgna,  diall  have  the  right  at  any  time,  on 
the  payment  of  one  dollar  to  tiie  partlea  of  the 
first  part,  their  helra  or  aasigna,  to  autrender 
dila  lease  fbr  cancellatitm,  after  whidi  all  pay- 
jnents  and  Uabilitiea  thereafter  to  accrue  under 
and  by  virtue  of  its  terms  sh&Il  cease  and  deter- 
mine; provided,  this  surrender  danse,  and  the 
option  therein  reserved  to  the  lessee,  shall  cease 
and  become  absolutely  inoperative  Immediately 
and  concurrently  with  tbe  inatitntion  of  any  suit 
in  any  court  of  law  or  eqoity  by  the  leasee  to 
enf«ca  tUa  leaaok  or  any  of  Ita  terms,  or  to 
recover  poaseasion  of  the  leased  land  or  any  part 
thereof,  againat  or  fnnn  the  lesaor,  his  heirs, 
executors,  administrators,  successors,  or  aasigna, 
or  any  other  person  or  persons.  AU  covenants 
and  agreements  herein  set  forth  between  the  par- 
tlea hereto  ahall  extoid  to  their  successors,  heirs, 
exeeotora,  admfaiiatrators,  and  aasigna." 

In  bis  tnief  tbe  tdalntitt  in  error  statea  tbe 
Issues  made  by  the  pleadings  as  followa: 

"The  petititai  of  the  plaintiff  afUr  setting 
forth  the  oecntion  and  ddlvery  of  the  lease*  al- 
leges: 

"  That  said  defendant  has  wholly  failed,  neg- 
lected, and  refused  to  oraiply  with  any  of  tbe 
terms,  covenants,  agreementa,  and  conditions  of 
said  lease  contract  in  this,  that  said  defendant 
has  made  no  start  or  effort  to  commence  a  well 
on  said  premises,  nor  has  done  or  performed  any 
act  showing  any  lntenti<»i  on  his  part  to  com- 
ma. CO  aaid  well;  Deitbsr  hu  aald  deftndant 


made  pvment  for  flw  delay  la  ounpletlon  of 
such  well,  as  provided  in  said  contract.  That 
the  defendant  has  nevar  entered  upon,  am  taken 
possession  oi;  said  premisea,  but  baa  wboBy 
abandoned  the  same,  and  made  default  of  Us 
right,  title,  or  Interest  to  and  In  aaid  pranlses. 

«  •  •  •  •  rphat  said  lease  contract  provides 
that  the  party  of  the  aecond  part,  the  defendant 
herein,  shall  have  the  ri^t,  at  any  Ume,  on  the 
paymnt  of  one  dollar  to  tbt  partlea  of  the  first 
part,  the  plaintiffs  her^  to  surrender  this 
lease  for  cancellation,  after  which  all  payments 
and  UabtUties  mider  and  by  virtue  of  its  tmns 
shall  cease  and  determine;  that  heretofore,  to 
wit,  on  the  let  day  of  September,  1915,  the 
plaintifb  herein  sent  by  r^:istered  letter  the 
one  dollar  provided  1^  said  lease  to  the  defend- 
ant, with  the  written  request  that  the  said  de- 
fendant should  release  of  record  said  ecmtract; 
that  on  the  8th  day  irf  September,  1916,  tbe 
said  defendant  refused  to  rdeaaa  of  reewd  said 

**  'PlaintlSfe  further  allege  tiiat  wells  have  been 
snnk  M  lands  adjacent  to  plaintiff's  said  land, 
and  oil  or  gas  produced  in  said  wells,  and  gas 
is  bdng  extracted  from  under  the  adjacent  land, 
and  that  it  la  necessary  for  plaintUb  to  have 
their  said  land  mined  and  iterated  to  cutserve 
the  oil  and  gaa  contained  in  and  under  their 
said  land;  •  •  •  that  plaintiffs  wiU  suffer 
great  and  irreparable  damage  and  loss  by  rea- 
son of  oU  and  gas  btfng  extraotad  from  their 
said  ladda  through  wells  now  in  operation  on  ad- 
jacent land.' 

"It  ia  alleged  that  the  lease  ought  to  be  can- 
celed as  a  doud  upon  title  of  plaintUEs,  and  the 
prayer  ia  that  they  have  judgment  against  tbe 
defendant  canceling  said  lease  upon  tht  grounda 
stated. 

"The  defendant  asawtted,  denying  the  allcfa- 
tlon  of  nonpayment  of  nntnls,  and  aUeging 
afflrmatiTely  that  he  had  In  fact  paid,  or  tender^ 
ed,  the  rentals,  as  provided  In  the  leaser  and  that 
he  bad  performed,  and  was  performing,  all  the 
condlttona  and  requlrementa  of  his  lease. 

"The  answer  denied  that  or  gas  was  being 
extracted  from  adjoining  lands;  and  fortiter 
set  forth  that  Oie  defendant  intended,  In  good 
faith  and  with  due  and  proper  diUgeaes^  to 
operate  the  land  for  oil  and  gas,  and  to  pzoteeC 
the  aame  from  being  drained  by  exploration  or 
development  on  tbe  surrounding  land,  anddeided 
the  right  of  the  plainttfb  bo  the  relief  prayed 
for  on  the  grounda  stated  In  their  petitton." 

This  statement  of  tbe  lasnes  Is  not  contro- 
verted by  defendants  in  error.  Tbe  canae 
came  on  to  be  beard  )nr  0w  oonrt  upon  tlie 
issues  thus  joined.  The  court  made  findings 
of  fact  to  the  effect  tbat  the  lessors,  as 
owners  of  the  land,  executed  and  delivered 
tbe  lease  as  above  stated;  that  no  well  bad 
been  drlUed  or  completed  on  like  premisea 
within  six  montbs  from  tiie  date  of  tbe  lease, 
but  that  the  first  two  montbs*  payments  ac- 
cruing, after  ttie  expiration  of  said  six 
months'  period,  were  duly  made  by  lessee 
and  accepted  by  the  lesaors;  that  tbe  pay- 
moit  for  the  tbird  month  was  daly  tendered 
by  tbe  lessee  to  the  lessors,  whidi  they  re- 
fused to  accept,  but  tendered  the  lessee  tbe 
sum  of  n  and  form  of  release  ot  aaid  (dl 
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and  gu'  leuM^  and  donaaded  flut  the  lesaea 
necnte  the  nqw;  Uut  tiie  Idmcb  refased 
to  aoc^  the  said  snm  and  to  execute  said 
releaae,  and  deposited  the  said  mim  ct  110 
fior  the  Oiird  moath'a  delay  to  the  credit 
of  the  leawra  in  Ow  bank  dfrignatwrt  as  tbia 
depodteiy  theraoC;  that  Uw  lesaae  had  d»* 
poilted  all  nmu  accrabig  iiiid«  0ke  terms 
of  aatd  lean  tor  delay  In  onnpletkin  a 
weU  to  the  date  of  the  trial  In  aald  bank 
to  the  credit  of  the  leaaon,  bat  whkta  mma 
had  not  been  withdrawn  by  them. 

[1]  Tlie  trial  court  oondaded  upon  HkO 
&cts  so  found  ttiat,  **becanse  of  the  tnir- 
render  clause  In  said  lease,  tbe  said  lease 
was  unilateral  and  void,  and  that  the  lessors, 
under  the  terms  of  said  surrender  clause,  bad 
tbe  rl^t,  notwitbstandtDE*  the  paymmt  and 
teoda*  of  rentals,  to  surrender  the  same  at 
any  time,  npon  the  payment  to  tbe  lessee  of 
one  doller,  and  that,  having  exercised  said 
tight,  they  were  entitled  to  have  said  lease 
canceled  as  a  dond  on  their  title  to  the 
lands  covered  by  said  lease."  and  Judgmoat 
was  rendered  accordingly.  There  was  no 
flnding  that  the  lessee  had  abandoned  the 
prmiaea,  as  all^wd  in  the  petition ;  neither 
wan  there  a  flnding  that  the  lessee  was 
goUty  of  negligence  in  permitting  the  land 
to  be  drained  of  oil  or  gas  by  operations  on 
adjoining  premises.  There  was  no  flnding 
of  fact  upon  which  to  base  a  decree  of  for- 
feiture or  cancellation  of  tbe  lease  for  fail- 
ure to  make  payments  tor  dday,  or  the  Udl- 
ure  to  perform  any  condition  or  covenant 
therein. 

Tbe  parties  agree  that  the  only  question 
to  be  decided  by  this  court  Is  whether  the 
trial  court  erred  in  tbe  conclusions  Just 
quoted,  decreeing  a  cancellation  of  the  lease 
opon  the  facts  found. 

In  tbe  conslderatloQ  of  the  questions  pre- 
aeoted  It  will  pertiaps  prove  helpful  tf  notice 
be  first  taken  of  the  rights  of  tbe  lessee  cre- 
ated by  tbe  written  Inatrament  In  question. 
At  the  time  of  Its  «Eecntlon  tbe  plalnttfTs 
were  the  owners  in  fee  simple  of  the  land. 
By  virtue  of  such  ownwatilp  th^  had,  on 
aooonnt  of  £be  "vagrant  and  fugitive  nature" 
of  the  subatancee  constituting  "a  sort  of  sub' 
terraneon  fere  nature"  (In  Be  Indian  Ter^ 
ritory  111.  Oil  Co.,  43  OU.  807,  142  Fac.  997), 
no  absolute  rl^t  or  title  to  tbe  oU  or  gas 
which  might  permeate  the  strata  underlying 
the  surface  of  tb^  land*  as  in  the  case  of 
coal  or  oUier  solid  minerals  fixed  in,  and 
forming  a  part  of,  the  soil  Itself.  Ohio  Oil 
Co.  V.  Indiana,  177  U.  S.  IdO,  20  Sup.  Ct 
676,  44  L.  Ed.  729. 

[S-7]  But  with  respect  to  such  oil  and  gas, 
they  had  certain  rights  designated  by  the 
same  courts  as  a  qualified  ownersh^  there- 
of*  but  whidi  may  be  more  accurattiy  stated 
OB  exclusive  right,  subject  to  legislative  oon- 
trol  against  waste  and  the  like,  to  erect 
atmcturea  on  tbe  surface  of  their  land,  and 


explore  therefor  by  drilling  wells  throntft 
the  underlying  strata,  and  to  take  therefrom 
and  reduce  to  poagQeslon,  and  thus  acquire 
absolute  title  as  personal  property  to  such  as 
might  be  found  and  obtained  thereby.  This 
right  Is  the  pnvmr  subject  of  sale,  and  may 
be  granted  or  reserved.  Barker  v.  Camj^ell 
Ratcllff  lAnd  Co.  et  aL,  167  Pac.  468,  U  R. 
A.  1B18A,  487.  The  rl^t  so  granted  or  re- 
served* and  held  separate  and  apart  from 
the  possession  of  the  land  itself.  Is  an  in- 
corporeal hereditament;  or  more  speciflcal- 
ly,  as  designated  in  the  andeat  French,  a 
profit  prendre  analogoua  to  a  profit  to 
hunt  and  fish  on  the  land  of  another.  Ko- 
lachny  v.  Oalbreath,  26  Okl.  772,  110  Pac. 
902,  38  Ll  &.  A.  (N.  B.)  461;  Funk  v.  Balde- 
man  et  al.,  58  Fa.  229;  PhlUips  v.  Spring- 
field  Crude  Oil  Co.,  76  Kan.  783.  92  Paa 
1119.  Onuldered  with  respect  to  duration, 
if  the  grant  be  to  one  and  bis  helra  and  as- 
signs forever.  It  Is  of  an  Interest  In  fee. 
Funk  v.  HaldHuan,  sai»a.  An  hiterest  «f 
less  duration  may  be  granted,  and  that  tor  a 
term  of  yean  has  beat  denominated  by  tills 
court  a  chattfll  reaL  Doff  v.  Kaaton,  88  Okl. 
92,  124  Pac.  281.  43  L.  B.  A.  (N<  S.)  472. 
Sudi  right  Is  an  Interest  In  land.  14  Oyc. 
U44:  Heller  v.  Dallay,  38  Ind.  Appb  666^  68 
M.  B.  4aa  If  Bimntad  In  the  homestead 
of  the  family,  ttm  wUe  mnst  Join  in  the 
conv^anc&  Garter  Oil  Co.  t.  Pok>,  174 
Pac.  747.  A  grant  thereof  la  an  altonatkm 
within  the  meaning  of  the  acts  ul  Cengress 
rwiovlng  reetrlctlona  (Eldred  v.  Okmulgee' 
Loan  *  Trust  Co.,  22  Okl.  742.  96  Pac.  928), 
or  Impoaing  restrictions  (Parker  v.  Riley,  248 
Fed.  42,  166  C.  0.  A.  672),  on  the  alienation 
of  allotted  Indian  land,  and  is  a  conveyance 
within  the  meaning  of  section  9^  Act  Cong. 
Kay  27,  1908.  c.  199  (86  Stat  816),  provid- 
ing that  "no  conveyance  of  any  interest  of 
any  full-blood  Indian  heir"  in  land  inherited 
from  any  deceased  allottee  of  the  Five  Civil- 
ised Tribes,  shall  be  valid  unless  approved 
by  the  county  court  Hoyt  v.  Flxico  Co.,  176 
Pac  617  (decided  Oct  8,  1918). 

Bearing  these  principles  In  mind,  it  will 
at  once  be  seen  that  by  this  instrument  the 
plaiutiffs  granted  to  the  defendant  a  present 
vested  Interest  In  their  land.  Brennan  v. 
Hunter,  172  Pac.  49;  Northwestern  Oil  & 
Gas  Co.  V.  Branln^  175  Pac.  633  (dedded 
Oct  8,  1918).  That  Is,  the  right  for  at  least 
five  years  of  mining  and  operating  thereoo 
for  oil  and  gas,  which  includes,  of  course,  the 
right  to  explore  therefor,  and  to  extract 
therefrom  and  reduce  to  possession,  as  their 
personal  property,  sudi  as  may  be  found. 
In  other  .words.  It  was  a  grant  of  the  ex- 
clusive right,  for  the  time  spedfled,  to  take 
all  the  oil  and  gas  that  could  be  found  by 
drilling  wells  upon  the  particular  tract  of 
land,  with  tbe  acoompanylng  incidental  right 
to  occupy  so  much  of  tbe  earfiu»  as  requir- 
ed to  do  those  things  neoeesair  to  the  dls- 
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eatery  of  and  for  the  enJoyiSeht  of  the  prin- 
dpal  right  stt  to  take  oil  or  gas.  No  more 
nor  greater  ri^t,  eicept  perhaps  as  to  dura- 
tion, wltn  respect  to  oU  and  gas,  could  be 
granted.  Although  there  had  Men  in  terms 
a  imrported  conveyance  of  all  the  oil  and 
gas  in  the  place,  yet^  by  reason  of  the  na- 
ture of  these  substances,  no  title  thereto  or 
estate  tti^in  would  have  vested,  but  only 
the  right  to  search  for  and  reduce  to  pos- 
session such  as  might  be  found;  and  when 
reduced  to  possesion,  not  merely  discovered, 
title  thereto  and  an  estate  therein  as  cor- 
poreal property  would  vest  Kolaciiny  v. 
6albr«atb.  supnt;  Frank  Oil  Oo.  v.  Belle- 
view  Oas  &  Oil  Co.,  29  Okl.  719,  119  Pac. 
260,  43  L.  R.  A.  (N.  S.)  487;  Hill  Oil  &  Gas 
Co.  V.  White,  B3  Okl.  748.  167-  Pac.  710. 
Though  d«iomlnated  a  leas^  and  in  defer- 
ence to  custom  will  be  so  referred  to  here- 
in, the  butrnment  before  us,  strictly  speak- 
ing, ifl  not  such,  but  is  in  ^ect  a  grant  In 
pnesentl  of  all  the  right  to  the  oU  and  gas 
to  be  found  In  fhe  lands  described,  with  ttie 
rl^t  for  a  term  of  five  years  to  enter  and 
search  thereftur,  and,  if  found,  to  produce 
and  remove  than,  not  only  during  said  term, 
but  also  aa  long  titraeafter  as  either  is 
produced,  and  to  occm>y  so  much  of  the 
surface  of  the  land  aa  may  be  necessary  for 
the  purpose,  at  exptoiatkm  or  production,  or 
both. 

[I]  The  trial  court  bdd  that  the  contract 
granting  tUa  present  Tested  Intereat  In  the 
land  was  "unilateral  and  void."  Strictly 
speaking,  a  unHatoral  contract  is  one  in 
which  tbere  Is  s  pndnlsti  on  tme  side  only, 
the  consideration  on  the  other  side  being  exe- 
cuted. Evidently  the  term  was  not  used  In 
that  sense  by  the  trial  court,  tor  such  con- 
tracts are  not  void,  but  are  equally  as  valid 
as  bilateral  contracts,  consisting  solely  of 
mutual  promises  to  do  some  future  act.  In 
which  the  consideration  of  the  promise  of 
one  party  Is  a  promise  on  the  part  of  the 
other.  The  t«'m  '^uDllateral**  la  often  used 
to  express  absence  of  mutuality.  In  the  case 
of  contracts  made  up  solely  of  mutual  prom- 
ises, eadi  the  consideration  for  the  other, 
where  the  promises  of  one  party  are  so  ex- 
pressed as  not  to  be  absolutely  binding  on 
him,  bat  to  be  performed  «ily  If  such  party 
80  wills,  Or  a  promise  on  but  one  side  and 
no  consideration  therefor,  the  one  who  makes 
the  absolute  promise  in  the  one  case,  or  the 
sole  promise  In  the  other,  is  not  bound  to 
perform.  The  reason  sometimes  given  Is  that 
the  contract  Is  unilateral,  or  void  for  the 
want  of  mutuality.  The  real  reason  is  that 
there  is  not  a  sufficient  consideration  for  the 
promise.  "Consideration  Is  essential ;  mu- 
tuality of  obligation  Is  not,  unless  the  want 
of  mutuality  wonld  leave  one  party  without 
a  valid  or  available  consideration  for  his 
promise."  6  R.  G.  I^.  686.  Therefore,  what 
the  trial  court  no  doubt  meant  was  that 


the  lesse6  heliher  gave  Aor  made  a  btndhig 
i>romlse  of  anyUiIng  of  value  for  fhe  grant 
of  the  right  to  explore  the  land  and  produce 
the  oil  or  gas.  if  any  fonnd  thereon.  In 
other  words,  that  there  was  not  a  snffldaxt 
consideration  for  thtf  grant  In  this  the 
court  erred. 

It  is  provided  by  statute  in  this  state  thnt 
a  written  instrument  is  presumptive  evidence 
of  a  consideration.  Section  034,  Bev.  Laws 
1010.  Also  that  the  burden  of  showing  a 
want  of  conirideratlon  Ilea  with  the  party! 
seeking  to  invalidate  it  Section  985.  Id. 
Any  benefit  conferred,  or  agreed  to  be  era- 
ftrred,  upon  the  lessors  by  the  leasee,  to 
which  the  lessors  were  not  lawfully  entitled^ 
or  any  prejudice  (detriment)  suffered,  os 
agreed  to  be  suffered,  by  the  lessee,  other 
than  snch  as  he  was  at  the  time  of  the  exe* 
cution  of  the  Instrumrat  bound  to  suffer,  Iq 
a  good  consideration.  Section  020,  B«t. 
Iawb  1010. 

Among  the  comdderatlons  expressed  in  thla 
Instnunoit  are  the  coyenaats  and  agrauneata 
of  the  lessee  t9  pay  certain  stipulated  royal- 
ties for  oil,'  and  for  eadi  gas  and  to 
complete. a  well  wltbla  six  inantJUt  or  pay  at 
the  rate  of  91S  for  «udi  additional  montb  sodi 
completion  is  delayed.  It  will  be  conceded 
that  thla  agreement  to  develtq^  and  the  pro- 
q)ectlve  royaltiea,  or  the  monthly  payments  in 
Ilea  of  develoiBnait,  standing  aUme,  would 
constitute  a  auffldent  conai  deration.  But  It 
Is  contended  that  under  the  danse  In  the  in- 
strument conferring  on  the  defsndant  tlie 
option  to  surrender  the  lease  for  cancellation, 
after  whldi  all  payments  and  llablUtlai  there- 
after to  accme  nnder  and  by  vtrtae  of  Its 
terms  shall  cease  and  determine,  the  lessee 
was  not  bound  to  perform  these  promises,  or, 
as  It  Is  said,  not  bound  to  do  anything.  This 
statement  would  appear  to  be  too  sweeping. 
Instead  of  not  bdng  bound  to  do  anything, 
the  lessee  Is  obligated  thereunder  to  do  one  of 
three  things:  (1>  Drill  and  complete  a  well 
in  a  fixed  time,  or  (2)  surrrader  all  bis  rights 
and  pay  In  addition  the  sum  of  fl,  or  (S) 
pay  during  the  term  of  five  years,  or  until 
surrender,  f  IS  per  month  for  eacih  addltlonaf 
month  the  completion  of  a  well  Is  delayed.' 
The  lessee  cannot  escape  from  nil  these  obli- 
gations. He  may  escape  two  of  them,  but 
he  is  absolutely  bound  to  do  one  of  the  three. 
If  he  does  the  first,  and  falls  to  find  oil  or 
gas,  he  will  suffer  a  detriment  and.  If  oil 
or  gas  Is  discovered,  will  confer  a  benefit  on 
the  lessor  by  way  of  royalties  on  the  oil 
and  gas  produced.  If  he  does  the  second,  be 
will  suffer  a  detriment  and  confer  a  corre-' 
aponding  benefit  on  the  lessor.  If  be  does 
neither  of  these,  he  Is  absolutely  obligated 
to  the  other,  and  the  amounts  agreed  to  be 
paid  for  the  delay  may  be  recovered  In  an' 
action  therefor.  Cohn  v.  Clark,  48  CMd.  BOO,- 
160  Pac.  467,  t..  R.  A.  1916B.  6S6 ;  McKee  v. 
Qrluun,  157  Pac.  808.   If  the  lessee  abonld 
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dMMM  to  pcKftnm  vliat  oay  -vmu  to  be  the 
IflBflt  4»erou«  oMlgatloii,  and  vomnder. .  tbe 
lessor  wlU  obtain  some  benefit  and  the  let- 
•ee  suffer  Booie  datriment,  at  least  to  tbe 
extent  ot  $1.  It  would  seen,  tbenCbn  that 
under  tbese  alternative  obUgatknu  to  develop, 
or  surrooder,  or  pay  for  driay,  a  conaldeca- 
tion  Is  not  wanMns.  The  ftuA  tbat  toe  las- 
flee  nnst  pay  at  toe  Ume  he  arerdsea  the 
right  of  sorroidw  shonld.  It  would  leenii 
affmrd  gionnd  tor  dlattasnlabinK  dadslons 
holding  tbat  tbe  lessee  was  not  obllgatod  to 
anything  where*  under  the  leases  there  an- 
der  conaidwatknii  the  lessee  was  not  obUg$it- 
ed  to  pay  anytblng  at  the  time  of  sorrender, 
or  in  which  It  was  provided  tbat  the  lease 
should  terminate  and  become  void  as  to 
both  parties  unless  a  stipulated  sum  waa 
paid  fOT  d^y.  But,  putting  that  asldc^  U 
we  give  the  snrreoder  clause  toe  swe^lng 
effect  claimed,  and  assume  tbat  by  virtue 
thereof  toe  lessee  has  gtvoi  no  binding  prom- 
ise to  drill  or  pay,  ct  do  anythtog,  and  tfeat 
the  instroment  as  thou^  It  recited  no  prom- 
ise whatever,  or  Imposed  do  oUIgatloos  to 
pay  royalties,  and  to  dev^p,  or  pay  a  fixed 
sum  at  stated  times  to  lien  toereof.  It  does 
not  toUow  that  toe  Instrument  Is  wttoout 
Buffldeiit  cmsideratioii.  Granto  of  this  char- 
acter are  not  dependent  for  toelr  validity 
on  an  agreonent  to  pay  royalties  and  toe 
consequent  expressed  or  Implied  covenant  to 
der^op.  They  may  be  for  aoy  otoer  coosld- 
entlon  agreeable  to  toe  parties  and  valu- 
able in  law.  Tbe  .coDSlderatlon  ,  may  be 
wholly  executed.  Section  830,  Rev,  Laws 
1910.  It  may  be  to  mon^  only  paid  at  tbe 
time  <rf  tbe  execatlfm.  and  delivery  of  toe 
instrmnent.  Such  numeyed  consideration, 
In  sddltlon  to  toe  covenants  before  referred 
to,  Is  recited  to  have  been  paid  and  its  re- 
ceipt admowled^  In  the  faoe  of  the  Instm- 
zaent.  It  Is  true  that  the  amount  reMted  Is 
small,  being  only  (1,  but  a  dollar  Is  the  unit 
of  value,  and  Is  a  thing  of  value  in  fact  and 
to  the  eye  of  toe  law;  many  sales  and 
transacttons  are  had  daily  in  wnich  that 
sum  is  the  sole  consideration.  That  $1  is  a 
suffldoit  ccmslderatUHi  to  aun>ort  a  convey- 
ance of  land  or  an  agreemait  la  supported 
by  toe  overwhelming  w^ght  of  authority. 
lAwTcnce  V.  McOahnont,  2  How.  426,  11  U 
E:d.  326;  Davis  v.  Welfs,  104  U.  S.  159.  26 
li.  Ed.  636 ;  Olds  v.  Marshall,  03  Ala.  138, 
8  South.  284;  So.  Bell  T.  k  T.  Co.  v.  Harris, 
117  Oa.  1001,  44  S.  E.  885;  Mason  v.  Mould- 
en.  58  Ind.  1;  SL  Clair  v.  MarqueU,  161 
Ind.  56,  67  N.  £3.  693:  Falrley  v.  Falrley. 
84  Miss.  IS;  Weissenfiels  v.  Cahle^  208  Moi 
515,  106  S.  W.  1028;  Stomper  v.  Venable, 
117  Tenn.  667.  »7  S.  W.  812;  Jaoobson  v. 
Nealand,  122  Iowa,  872,  98N.  W.  158;  Nave 
r.  BfonthaU.  9  Ohio  Dec  415;  Ferguson's 
App^  117  Fa.  426,  U  AU.  886;  WatUus  v. 
Jtob«rtao%  106  Va.  260^  64  S.  JB..88,  6  JU  B, 


n 

A.  (N.  81  UM,  110  Asi.  8t  Bcsi.  880;  Tton- 
cra  V.  Hendersw,  8  Utt  (Ky.)  234. 

The  validity  at  a  oonve^uwe  of  land  upon 
a  oonsideratUm  ot  |1  has  besn  raeogidasd  by 
thU  court  Etatfg  v.  Adams,  16»  Fac  6tf ; 
Henley  t.  Davis,  166  Pac  887.  If  |1  is 
snffldfiBDt  to  support  a  conveyance  of  tbe 
whole  estate  to  land,  it  necessarily  follows 
that  it  1»  snffldflDt  to  support  a  grant  of  a 
less  Ipterest  toevaln.  So  If  the  sole  oon- 
Blderatlcm  paid  for  tlie  grant  bad  been  tbe  $1 
paid  aa  recited  to  tbe  tostnunent,  it  would 
not  toUov  that  tbe  same  is  fiAA.  While 
such  consideration  may  appear  to  be  Insig- 
nlflcant,  and  as  toe  sole  consideration  for  tbe 
grant  may,  according  to  drcamstamees,  be 
Inadequate^  yet.  we  are  not  here  oraoemed 
with  the  question  of  the  ameont  or  adequacy 
of  toe  omslderatlon,  but  cmly  wlto  toe  ques- 
tion of  whether  there  is  any  eonslderatlon. 
The  91  Is  not  the  sole  consideration,  howcrvcir. 
It  may  be  urged  that  it  Is- not  toe  real  con- 
sideration, but  that  development  and  pro* 
qwctlve  royalties,  as  has  boen  said  to  amne 
decldons,  were  toe  real  or  moving  eonsld- 
OTatikm.  That  stotement  would,  hardly  be 
accurate  h^  since  toe  parties  agreed  that 
devdopmeot  mlg^t  be  deferred  throughout 
the  five-year  term,  and  inrovided  stipulated 
monthly  paymento  in  lieu  thereof.  It  would 
be  more  accurate  to  say  toat  one  of  th* 
conslderati<m8,  perhaps  toe  principal  one, 
for  tbe  grant  was  toe  covenant  to  develop 
and  yidd  prospective  royalties  or  pay  in 
lieu  toereof.  In  tois  connection.  It  is  argued 
tost,  by  vlrtoe  of  the  surrender  clause,  the 
lessee  has  the  option  of  terminating  the  lease, 
end  toerebfr  to  escape  the  obUgatlon  to 
develop  or  pay  In  lieu  thereof,  and  thus 
deftet  toe  main  purpose  or  object  of  toe  les- 
sor In  making  toe  grant,  and  therefore  tont 
It  is  likewise  optional  wlto  the  lessor  to  re- 
fuse payments  for  delay  and  to  compel  a 
surrender.  To  support  tola  argument,  toe 
somewhat  misleading,  toough  euphonlouiv, 
epigram,  "that  contracts  unperformed,  option- 
al as  to  <me  of  toe  parties,  are  (^tional  'as 
to  boto,"  Is  Invoked.  That  rule  can  have  no 
application  here.  It  appHes  to  contracts  con- 
sisting entirely  of  mutoal  promises  wholly 
executory  and  ubperitonned,  the  promlBes  on 
one  aide  being  toe  sole  oonslderadon  for  toe 
premises  on  the  other,  and  to  whldi,  U  it  la 
tqiitlonal  wUh  one  ct  toe  parties  whether  be 
will  perform  his  intunlses.  It  Is  said  that 
prior  to  performance  of  muii  promlswi  by 
him  it  is  optional  wlto  the  otbw  whether 
be  will  peifozm  bis  prondses.  It  tar  but 
anotoM*  way  of  stetlng  tbe  rale  of  mataaUty 
before  referred  ta  The  epigram,  as  amended 
by  Mr.  Justice  Haidy,  to  HIU  Oil  &  Oas  C!o. 
v.  White,  supra,  Is  a  more  aeevrate  stote- 
ment  of  the  true  rule.  It  waa  there  said 
toat  "contracto  nnpsrformed,  wltbont  suffl- 
ctent  conslderatloo,  which  are  optional  aa  to 
one,are(vtlDnttl.aatobotb.''  Aa  pointed  oat 
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Id  NofUiWCTtcra  CO.  tc  Gu  Oo.  v.  Branln^ 
TOpra,  the  contract  here  under  consideration 
was  not  wholly  ezecntory  and  unperformed. 
So  tar  as  tte  laswrB  are  oonowiud,  tbe  leas* 
was  folly  executed,  and  toj  its  terms  there 
was  granted  to  the  lessee  an  Interest  In  the 
land  to  explore  the  same  for  oU  and  gas, 
and  to  produce  sntib  as  mtgjht  be  fkmnd, 
whifib  interest  vested  Immediately  nptnt  exe- 
cnMoD  and  deUvery  of  tlie  instrumoit  Nor 
was  die  lease  wludly  mqwrfonned  on  tiie 
part  of  the  lessee  with  respect  t»  Oie  coro- 
nant  now  nnder  consideration.  He  had  made 
two  of  the  monthly  payments  for  delay,  wfaidi 
bad  been  aecqvted,  and  had  tend^ed  ttie 
payment  for  the  third  month  before  demand 
was  made  for  cancellation,  and  has  since  per- 
formed llie  promise  to  pay  for  d^y  by 
d^Msiting  the  amounts  dne  in  the  designat- 
ed bank.  In  strict  omfonnity  with  the  terms 
of  Oe  agreemwit  However,  If  It  be  assumed 
that  the  agreement,  being  fully  executed  on 
one  side  and  partly  performed  on  the  other, 
does  not  make  llie  rule  lnan>UcabIe,  yet  the 
foct  that  tiw  agreonent  is  founded  on  an 
Independent  consideration,  namely,  the  gl 
paid  by  the  lessee  at  the  ececutlon  and  dellv- 
ery  of  the  Instrument,  does  liaTe  that  effect 
In  IS  a  J.  830,  it  Is  said: 

"When  there  is  an  agreement  fonnded  on  a 
coDsideration,  it  ia  not  invalid  for  the  want  of 
mutnallt;  because  one  party  has  an  option  whDe 
the  otlier  has  not,  or,  in  other  words,  because  it 
is  obligatory  im  one  sad  optional  with  die  otim. 
*  •  *  And  tlie  optim  to  reUnqnidi  a  rlilit 
acquired  under  a  oontraet  will  not  render  It 
unilateral." 

tn  6  R.  C.  L.  687,  it  is  said: 

**An  option,  supported  by  a  coDsideratkm,  flUiv 
nlshea  another  lUnstradm  of  a  oontraet  whidi 
is  valid  notwlthstapding  the  lack  of  matuality. 
It  is  no  objection  to  tbe  validity  of  die  contract 
that  the  holder  of  tbe  option  Is  nnder  no  obliga- 
tion to  exercise  it." 

These  principles  have  b^n  recognized  and* 
allied  by  this  court  Waters-Pierce  OU  Co. 
V.  Progressive  Oln  Co.,  159  Paa  349.  In  the 
case  of  Northwestern  Oil  ft  Oas  Ga  v.  Bran- 
Ine,  snpra,  this  court  recently  held  valid  a 
lease  In  all  respects  slmtlar  to  tbe  one  now 
b^ore  ns,  where  a  conslderatiott  of  $100  was 
paid,  and  containing  covenants  for  tfte  itay* 
ment  of  royalties,  for  drilling  a  well  within  a 
fixed  time,  or  periodical  payments  for  delay, 
and  lurovidlng  that  the  leasee  might  surren- 
der tlie  same  upon  payment  of  $2,  after  whldi 
all  payments  and  liabilities  thereafter  to  ao- 
erue  under  and  by  virtue  of  Its  terms  should 
cease  and  determine.  In  that  case  we  ex- 
pressly held  that  when  supported  by  a  snf- 
ficimt  Independent  consideration,  leases  of  the 
character  here  Involved  are  not  void  for  the 
want  ot  mutuality.  Tbe  only  difference  be- 
twem  dut  ease  and  this  Is  that  in  this 
the  amount  ct  the  coosl deration  Is  smaller. 
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The  cases  cannot  be  distiagrilabed  tn  principle 
on  that  ground.  Tlie  ftAlowlnc  auttMnltles 
hold  that  f  1  is  a  snillclant  oonsUeration  to 
Und  die  lessor  in  a  somndor  ciaiise  lease 
such  as  we  have  here  under  consideration: 
Ouffey  T.  smith,  287  U.  B.  101,  116^  SS  Snp. 
Ct  Baa,  BO  U  Ed.  SHU;  Brewster  t.  Lanyon 
Zinc  Oo.,  140  Fed.  801,  72  a  a  A.  ms ;  Alle- 
gbeny  OU  Co.  v.  Snyder.  106  Fed.  794. 46  aa 
A.  «M;  lindlay  t.  Bayduxe  <D.  a)  280  Fed. 
928i  ICcCnllough  T.  Smith,  248  Fed.  828. 
166  C.  O.  A.  886;  Pittsburg,  etc..  Brick  Co.  t. 
Bailey,  76  Kan.  42,  90  Pae.  808.  12  L.  B.  A. 
(N.S.)745;  Poe  v.  Ulrey.  238  IIL  66»  84  N.  K ' 
46;  Watford  OU  &  Gas  Go.  v.  Sfaipman,  288 
111.  0.  84  N.  B.  68, 122  Am.  St  Rep.  144;  Cen- 
tral Ohio  Nat  Gas  ft  Fuel  Co.  v.  Bckert  70 
Ohio  8t  127,  71  N.  B.  281;  Brown  v.  SV)wler, 
66  Ohio  St.  507.  68  N.  B.  76;  Lowdier  OU 
Go.  V.  Guffey,  62  W.  Va.  88,  48  S.  E.  101; 
Lovett  V.  Eastern  OU  Co..  68  W.  Va.  667,  70 
S.  B.  707,  Ann.  Gas.  1012B,  360;  Bo.  Penn  OU 
Go.  r.  BnodgrasB.  71  W.  Va.  488,  76  S.  E.  961, 
48  Ia  R.  A.  (N.  8.)  848 ;  Pyle  v.  Henderson.  66 
W.  Va.  89,  68  S.  E.  762;  Gillespie  ▼.  Fnltoo 
OU  Ca,  286  HI.  188.  86  N.  E.  219. 

In  Hurray  v.  Barnhart  117  La.  1023.  42 
South.  489,  tbe  Supreme  Court  of  Louisiana 
held  a  lease  Invalid  which  was  supported  by 
a  conrideratlon  of  fl.  By  the  provMons  of 
the  Code  whidi  obtains  in  that  state  the  con- 
sideration for  a  contract  of  sale  "must  be 
serious";  '"it  must  not  be  out  of  pro{)ortlon 
with  the  value  of  the  tiling,"  whli^  Is  a  prin- 
ciple of  the  CMl  Law,  In  the  dedsitm  of 
that  case  the  court  was  careful  to  distin- 
guish dedsionB  by  courts  In  states  where  tbe 
emunon  law  prevaUs.  Hie  court  correctly 
stated  that  in  conunon-law  jurlsdietiona  the 
rule  is  "that  the  sUtfitest  oonsideraUea  is 
suffldmt  to  snnrart  dw  most  onerous  obUga- 
tlon.  Tbe  inadequacy,  as  has  been  said.  Is 
for  tbe  parties  to  eonsidw  at  die  time  of 
making  the  agreement,  and  not  for  the 
court  when  it  is  sought  to  be  enfiorGed,'*  while 
In  dielr  jurisdietkn  the  rule  la  as  above  stat- 
ed. That  decision  has  been  followed  In  that 
Jurlsdiettim  in  Jeonings-Heywood  Syndieate 
V.  Houssiere-LatteUla  OU  Co..  110  La.  703,  44 
South.  601;  Long  v.  Sun  Ca,  182  La.  601,  61 
South.  684,  and  other  cases.  For  the  reascms 
stated  tliofle  cases  are  not  authorities  In  this 
jurisdiction,  where  the  common-^aw  rule  as 
to  consideration  governs. 

That  court  does  not  hold  diat  when  a  lease 
provldiiv  stipulated  royalties  to  be  paid  les- 
sors is  Biqniorted  by  a  constdoration  sniBclent 
under  their  law  to  support  a  contract— that 
is,  a  "serious*  conslderadoD,  and  not  out  of 
proportion  with  the  value  of  the  thing— that 
the  same  is  void  for  want  of  mutuaUty,  In 
that  the  lessee  Is  not  obligated  to  drUl  or  pay 
a  stlpnlatod  sum  la  lieu  diereof.  Saunders 
V.  Busch-Brerett  Co.,  188  La.  10^  71  South. 
163,  was  an  actkn  by  the  lesser  against  tha 
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lesne  to  aniral  leans  on  two  dUEennt  tractfl 
of  land,  Gontabtfnff,  nspectlTel7t  1.74B  acrw 
and  lOD  axxcBf  ea  tlie  groond  tltat  same  vera 
void  for  want  of  nrntnallty.  Hw  leases  vera 
for  a  condderatkm  of  and  914.97, 

reqiedlvel7t  or  about  15  cents  pot  acre,  and 
reserved  to  the  lessor  <me-^bth  tbe  oil  pro- 
duced and  saved,  and  lessee  agreed  to  pay 
$200  per  annum  for  ea<4i  gas  welL  There 
was  a  ctmdltlai  In  eadi  to  tbe  effect  ttiat,  in 
case  a*  well  was  not  commenced  in  one  year, 
then  the  grant  should  immediately  become 
null  and  void  as  to  both  parties,  and  provided 
that  the  Irasee  might  prevent  such  forfei- 
ture from  quarter  to  quarter  for  five  years 
by  paying  the  lessor  the  sums  of  f261.75  and 
$14.97,  respectively,  per  year  until  such  well 
was  commenced.  The  leases  further  jvovlded 
that,  if  oil  or  gas  was  discovered,  then  the 
same  should  remain  in  force  and  effect  for 
25  years  from  that  date,  and  as  nracb  longer 
as  oil  or  gas  might  be  produced  in  paying 
quantities.  The  court,  in  sustaining  tbe  leas- 
es, held  tbe  porpose  thereof  was  to  confer  tbe 
right  to  drill  without  imposing  an  obligation 
to  do  60,  and  after  reviewing  the  {Mrovlsions 
of  their  Code,  and  tbe  previous  decisions  of 
the  court,  some  of  which  are  cited  above; 
b^d  that  there  was  notblng  In  the  purpose 
or  nature  of  the  contract  which  contravmed 
any  law  of  that  state ;  and  further  beld  that, 
If  tbe  transaction  be  considered  a  sale,  it 
could  not  be  said,  under  the  drcomstances  in 
evidence  that  the  price  (being  the  payments 
made  at  the  execution  ot  tibe  lease  and  snb- 
aequentty  for  delay)  was  not  "serloos*"  or 
'*was  out  of  all  pri^ortlon  to  On  value  of  ttie 
thing." 

In  Vederal  Oil  Oo.  t.  Western  Oil  Oo.  (G. 
O)  112  Fed.  378.  In  Oie  United  States  Ctrealt 
Court,  spedflc  performance  at  the  salt  of 
tbe  lessee  was  refused  of  a  lease  redtlng  a 
consideration  of  $1.  Tbe  lease  covered  80 
acres  of  land,  ptpvlded  for  tbe  payment  to 
tbe  lessor  of  a  royalty  of  one-elghtb  the  oU, 
and  $100  per  year  for  each  gas  well;  and  fur- 
ther provided  that,  in  case  no  well  was  com- 
menced within  one  day,  the  lease  should  be- 
come null  and  void  unless  tbe  lessee  should 
tbereaftsr  pay  in  advance  at  tbe  rate  of  $S.- 
75  for  each  montti  such  commencemeat  was 
ddayed ;  and  also  that  a  second  well  should 
be  completed  90  days  after  first  well,  and  a 
well  each  00  days  thereafter  until  seven 
were  in,  then  rental  to  cease.  Tbe  lessee 
was  given  the  right  to  cancel  and  annul  tbe 
contract  or  any  part  thereof  at  any  tbne. 
Tbe  lease  apedfled  no  terms,  and  imrrided  no 
limitation  of  tbne  beyond  which  commence- 
meet  of  operations  could  be  pos^Mmed  by  the 
monthly  payments.  Tbe  decision  was  on  a 
demurrer  to  the  verified  bUl,  in  which  It  was 
aUflged  tbat  die  interest  acquired  by  the 
lessee  ezeesded  In  value  tbe  sum  of  $2,00a 


Speaking  of  the  cmslderatlon  of  $1,  tiie  dis- 
trict Judge  said: 

**If  tiiere  was  no  farther  confederation  which 
tbe  lessee  was  bound  to  yield  to  tiie  lessors,  a 
court  of  equity  would  be  bound  to  refuse  tbe 
enforoemsnt  of  tte  lease.  0%e  considenitiQD 
would  be  BO  trifling,  compared  with  the  -value 
of  the  leasehold  Intuest,  as  to  abode  the  moral 
sense.  An  agreement  may  be  enforceable  at  law, 
and  there  may  be  no  snfficient  ground  for  its 
cancellation  In  equity;  and  yet,  upon  a  fair  and 
and  just  consideration  of  the  attendant  and 
coUatersl  drcnmstanceB,  tbe  court  may  be  Bati»' 
fled  that  the  eontract  la  nneonsdonaUe,  and 
refuse  to  decree  its  performance.  Before  grant- 
ing a  decree  the  court  must  be  satisfied  not  only 
of  the  eziatence  of  a  valid  contract  free  from 
fraud  and  enforceable  at  law,  but  also  of  Its 
falmesa  and  of  its  harmony  with  equity  and 
good  conscience;  and  any  fact  showing  that  the 
contract  is  unfair,  nnjost,  and  against  good  con* 
science  will  Justify  the  court  in  refusing  to  de- 
cree its  psrf ormanee." 

Tbe  terms  of  the  lease  with  reference  to 
developmoit  and  payments  for  delay  are  re- 
viewed In  tbe  decision,  and  It  was  h^d  oo 
the  whole  to  be  so  unfair,  unjust,  and  against 
good  conscience  as  to  justify  the  court  in  re- 
fusing a  decree  of  spec^  performance, 
"though  the  contract  might  be  oiforceable 
at  Ihw, -and  there  was  no  sufficient  ground 
for  its  cancellation  in  equity."  The  decision 
was  affirmed  by  the  Circuit  Conrt  of  Appeals 
lo  Federal  011  Co.  v.  Western  Oil  Co..  121 
Fed.  674,  67  O.  a  A.  428,  upon  the  ground 
stated ;  and  also  for  the  further  reason  that, 
to  afford  the  relief,  "tbe  contract  must  be 
such  tbat  tbe  court  is  able  to  make  an  effi- 
cient decree  for  its  specific  performance,  and 
to  enforce  the  decree  when  made,"  and  "equi- 
ty will  not  specifically  enforce  a  contract 
against  one  party  when  it  cannot  be  spedfl- 
cally  enforced  against  tbe  other."  Under 
tbe  terms  of  the  lease  la  that  case,  the  lessee 
could  not  be  compelled  to  either  drill  or  pay 
even  after  obtaining  a  decree  and  possession 
thereunder,  nor  did  the  lessee  In  bla  bill  of- 
fer performance.  Spedflc  performance  was 
refused  for  that  reason  by  this  court  In  Eo- 
lachny  v.  Oalbreath,  supra.  But  these  ded- 
slons  have  no  application  to  this  casa  In 
tbe  first  place,  this  is  not  a  suit  by  the  lessee 
for  specific  performance,  but  a  suit  by  the 
lessors  for  cancellation.  The  dedsions  In 
tbat  case,  instead  of  holding  that  an  oil  and 
gas  lease  for  a  consideration  of  $1  and  an 
agreement  to  drill  or  pay  for  delay,  conned 
with  an  option  to  the  lessee  to  surrandw, 
are  Invalid  and  nnaiforoeable  at  law,  or  sub- 
ject to  cancdlatl<m  In  equity,  by  ImpUcatknt 
hold  to  tbe  contraxT.  In  addition,  there  la 
no  allegation  or  fln^Ung  here  as  to  tbe  value 
ta  tbe  Interest  acquired  by  the  lessee;  there- 
fore It  cannot  be  said  in  this  case  tbat  tbe 
$1  ccmslderatioQ  Is  "so  trifling  compared  with 
tbe  value  of  tbe  leasehtdd  lutweet  as  to  sbodc 
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tbe  mona'  stins^**  nOt  1b  there  any  aUeftattoa 
or  finding  here  from  whldi  tba  real  value  can 
be  detmnlned.  It  may  be  that  tbe  91  le  all 
or  wm  more  tbaa  tbe  oU  and  gas  laterest  Is 
worth. 

Fnrttiannore,  If  this  was  a  suit  1^  tbe  lee* 
see  for  apedflc  perfbrmance,  Instead  of  by 
the  lessOTS  for  cancellatloii,  w  If  It  Bhonld 
be  assumed  that  the  prlndples  upon  which 
Federal  OU  Go.  t.  Western  OU  Co.  was  de- 
cided are  appUoable  to  a  suit  for  cancella- 
tion, the  decision  would  have  no  apiAlcaition 
to  the  facts  of  this  case.  In  Smitb  Gnffey. 
202  Fed.  106,  120  a  a  A.  436,  tbe  Circuit 
Court  of  Appeals,  up«i  the  authority  of  tbe 
Federal  OH  Co.  v.  Western  OH  Co.»  supra, 
denied  tbe  lessee  equitable  relief  to  enforce 
or  protect  bis  rights  under  a  lease  dtffenmt 
from  the  one  InvolTed  In  the  case  followed, 
but  similar  to  the  one  here  under  consld- 
eratlmi.  The  lease  involved  In  Smltli  v.  Guf- 
fey  was  for  a  redted  consideration  of  91. 
for  a  term  of  five  years,  and  as  l<mg  there- 
aftOT  as  ^ther  oil  or  gas  was  produced.  The 
lessee  covenanted  to  pay  certain  stipulated 
To^ltled.  and  to  complete  a  wdl  within  nliw 
monOis,  or  pay  at  the  rate  25  cents  per 
acre  quarterly  in  advance  for  each  additional 
three  months  such  completkm  was  ddayed. 
Tbe  lease  contained  a  sarrender  clause  pro- 
Tiding  that  the  lessee,  "upon  the  payment  of 
one  dollar  at  any  time,  •  •  *  shall  have 
the  right  to  surrender  this  lease  for  cancd- 
latioQ,  after  which  all  paymoits  and  liabil- 
ities thereafter  to  accrue  under  and  by  vir- 
tue of  Its  terms  shall  cease  and  determine 
and  this  lease  become  absolutely  null  and 
void."  But  the  Supreme  Court  of  tbe  United 
States  on  appeal  reversed  the  decision  of  the 
Circuit  Court  of  Appeals  (Guffey  v.  Smith, 
237  0.  S.  101,  3S  Sup.  Ct.  526.  59  L.  Ed.  856). 
Kef  erring  to  the  contention  that  the  lease 
was  so  unfair  and  inequitable  in  its  terms 
that  relief'  In  equity  should  be  denied  the 
lessee,  the  court  In  a  unanimous  opinion, 
■after  detailing  the  drcomstances  In  which 
it  was  given,  said: 

"Tbe  coDsIderatfon  for  tbe  lease,  vis.  91.  peld 
to  the  lesaor,  and  the  covenants  and  agreements 
«{  the  lessee,  cannot  be  pronounced  unreason- 
able. Similar  leas»,  resting  ui>oq  a  like  con- 
sideration, often  have  been  sustained  in  cases 
not  distinguishable  from  this.  The  lease  was 
to  remain  in  force  five  years  and  as  mudi  lon- 
ger as  oil  or  gas  was  being  produced  from  the 
premises;'  in  other  words.  It  was  to  expire  In 
five  years  nnless  oil  or  gas  was  produced  within 
that  time.  Tbe  lessee  expressly  covenanted  to 
drill  a  well  within  nine  months  or  to  pay  a 
rental  of  25  cents  per  acre  per  year,  quarterly 
in  advance,  for  such  time  as  the  completion  of 
the  well  vraa  delayed  beyond  that  period,  the 
delay,  of  course,  not  to  extend  beyond  the  pri- 
mary term  of  five  years.  Tlie  terms  of  the  cove- 
nant doubtiess  were  suggested  by  the  nnderelop- 
sd  eoadition  of  tiM  district  and  by  tbe  expense 
sad  ride  iacMent  to  ozplorfag  foe  and  gas. 
Tbey  eridently  w«re  satisfactory  to  the  lessor 
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at  the  tlnie,  and  tbe  record  disdosea  no  reason 
for  hdding  that  in  tbe  circumstances  they  were, 
unreasonably  liberal  to  the  lessee.  Some  criticism 
is  directed  agauiBt  the  teserred  option  to  sur- 
render, but  it  is  difficult  to  perceive  how  it 
could  be  declared  inequitable.  If  it  was  not 
exercised  the  lessee  would  be  bound  by  bis  cove-' 
nants,  and  If  exercised  tbe  lessor  wonld  be  free 
to  deal  with  tiie  iwcmises  as  he  chose.  A  sur- 
render was  not  to  affect  any  existing  liability^ 
bat  only  to  avoid  those  'tbereaftei^  to  accrue' 
A  like  clause  is  in  the  subsequent  lease>  and, 
according  to  tjie  evidence  and  several  reported 
decisions,  Is  of  frequent  occurrence  in  such  in- 
struments. We  condude  that  there  is  nothing 
in  tbe  terms  of  the  lease  which  requires  that 
eqniUble  relief  be  withheld.'* 

So,  whatever  may  be  said  of  the  soundness 
of  the  iffindides  on  which  Federal  Oil  Co.  v. 
Western  Oil  Oo.  was  decided  as  abstract 
propositions,  It  is  quite  clear  that  they  are 
no  longer  ai^llcable  in  federal  equity  Juris- 
prudence to  leases  of  the  character  here  un- 
der consideration.  Tbe  same  may  be  said  oC 
Hugglns  T.  Daley,  40  C.  C.  A.  12,  90  Fed.  606, 
4S  U  R.  A.  320,  whldi  was  a  suit  in  equil? 
by  the  lessee  to  enforce  his  rights  under  a 
lease  materially  diftermt  from  that  here  in- 
v<Aved.  Nor  would  this  court  refuse  specific 
performance  at  tbe  suit  of  the  lessee  of  tbe 
lease  here  under  consideration  fOr  tbe  addl- 
.  tlooal  reason  above  mentioned  In  the  decision 
of  the  Circuit  Court  of  Appeals  In  Federal 
Oil  Co.  V.  Western  Oil  Co.,  supra,  and  by  this 
court  in  Kolachny  v.  Ge.lbreath,  supra.  Un- 
der the  surrrader  clause  In  the  lease  now 
before  us,  unlike  that  Involved  in  those  cases. 
It  is  provided  that  the  option  to  the  lessee  to 
terminate  and  avoid  further  liability  thereun- 
der shall  cease  and  become  absolutely  Inop- 
erative Immediately  and  concurrently  with 
tbe  Institution  of  any  suit  in  any  court  of 
law  or  equity  by  tbe  lessee  to  enforce  the 
same,  etc.,  by  the  terms  of  which,  upon  the 
commencement  of  a  suit  to  enforce  the  lease, 
the  lessee  places  Miuself  In  a  position  where 
performance  by  him  can  be  compelled,  and 
the  court  can  make  an  efficient  decree,  and 
enforce  It  when  made,  and  not  be  doing  a 
vain  and  useless  thing.  Puclnl  et  al.  v.  Bum- 
gamer,  175  P&o,  5S7  (decided  Oct.  8,  1018). 

For  aught  that  was  decided  In  Kolachny  v. 
Galbreath,  supra,  or  any  other  case  In  this 
court,  except  Brown  v.  Wilson,  Infra,  or  by 
tbe  federal  courts  in  the  cases  cited,  the  les- 
see tn  this  lease  would  be  entitled  to  a  de- 
cree of  spedflc  performance  or  other  equita- 
ble relief  to  enforce  or  protect  his  rights  ac> 
quired  thereunder.  It  has  been  sumeated 
that  Quffey  v.  Smith,  supra,  being  based  upon 
and  following  the  construction  placed  upon 
similar  oil  and  gas  leases  by  the  Supreme 
Court  of  Illinois  as  to  the  rls^it  acquired 
by  the  leasee,  should  be  distinguished  and 
not  followed  In  this  Jurisdiction,  because  It 
la  asserted  tlutt  this  court  has  dUfermtly  de< 
fined  the  character  of  interest  so  acquired 
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by  tb«  leesee.  What  vbs  said  in  Ouffey  t. 
Smith  afl  to  tbe  character  of  the  intuest  ac- 
quired by  the  lessee  under  the  Illinois  deci- 
sion related  to  the  discussion  pertaining  to 
the  nature  of  the  relief  the  lessee  was  see- 
ing:, and  It  was  decided  that  because  under 
the  Illinois  declslcms  the  lessee  acquired  a 
present  vested  right,  "a  free-hold  Interest," 
In  the  premises,  the  suit  was  not  one  in  the 
nature  of  specific  perfOTmanoe  of  an  execa- 
tory  contract,  hnt  in  a  practical  sense  one  to 
prevent  waste.  For  that  reason,  the  rule  tbat 
a  contract  cannot  be  spedflcally  enforced  in 
ftiTOr  of  cme,  tf  It  cannot  be  ^)eclflcally  en- 
forced against  him,  was  held  by  that  court 
not  to  api^y.  But  the  i^racter  of  the  in- 
terest of  the  lessee  had  no  bearing  wbatero- 
on  the  question  upw  whldi  the  case  Is  above 
cited,  Tlz.  whether  the  lease  Is  so  nn&lr  and 
Inequitable  In  Its  tenms  tbat  relief  In  equity 
should  be  withheld. 

Bforeofer>  th^  la  no  aabetantlal  dUTer- 
ence  between  the  earllv  holdings  of  this 
court  and  of  the  lUtnois  court  as  to  the  diar- 
acter  of  the  Interest  acquired  by  the  leasee 
under  the  instrument  here  under  considera- 
tion. We  have  already  defined  the  character 
of  the  rl^t  acquired  by  the  lessee  under 
the  lease  In  question.  It  would  proItHig  thla 
opinion  to  an  unreasonaUe  length  to  review 
all  the  Illinois  decddons  on  the  subject  and 
cranpare  the  same  with  what  we  have  said 
on  the  subject.  The  matter  is  discussed  or 
referred  to  in  the  following  Illinois  cases: 
Watford  Oil  &  Gas  Co.  v.  Shipman,  233  111. 
9,  SI  E.  53,  122  Am.  St.  Bep.  114;  GUIes- 
ple  T.  Fulton  CMl  &  Gas  Co.,  236  HI.  188,  86 
X.  E.  219;  Same  v.  Same,  239  111.  326,  88  N. 
BL  192;  Poe  V.  Ulrey,  233  111.  56,  84  N.  B.  46; 
Ulpey  v.  Keith,  237  111.  284,  86  N.  a  696; 
Bmner  t.  Hicks.  230  iH.  636,  82  N.  E.  889, 
120  Am.  St.  Bep.  832;  Daughetee  t.  Ohio 
Oil  Co.,  283  m.  618,  105  N.  £.  30S. 

The  propositions  stated  In  those  cases  may 
be  bri^ly  snnunatllEed  as  followsf  (1)  That 
oil  and  gas  are  not  capable  of  distinct  owner- 
ship In  place;  {SQ  a  grant  6f  <dl  and  gas  in 
stai  does  not  vest  title  thereto,  or  any  es- 
tate tlmein,  or  pass  anything  which  can  be 
the  snbjeot  of  ejectment  or  oUier  real  ac- 
tion ;  (S>  the  lessee  under  the  form  of  lease 
here  Inrfdred,  acquires  Uie  right  to  go  upon 
the  premises,  erect  and  maintain  all  neces- 
aary  stnictores,  and  «piore  for  oil  and  gas, 
and,  if  found,  prodnce  them  aeoordlng  to  the 
tenns  of  the.  lease;  (4)  a  lease  beli^r  a  "coo- 
T^anoe  <it  an  interest  In  land>"  if  npon  land 
occupied  as  a  homestead,  tba  wife  must  Join 
thoreln ;  (6)  vnder  a  lease  containing  a  dause 
glTliv  the  lessee  the  right  to  tennlnate  the 
same  at  any  time,  the  lessee  cannot  hare  a 
decree  of  BpenUSe  performance— an  of  which 
Is  In  harmony  with  the  conclusions  of  this 
court  In  WbOioSa  it  is  held  that  a  lease  fbr  a 
definite  term  of  years,  and  as  long  thereafter 
as  either  oil  or  gas  Is  produced,  is  **of  nn- 
Umlted  doraUon,"  and  that  such  ,  lease,  sSt- 


ing  the  right  to  toter  on  Uuid  and  vxsXiKe 
for  and  produce  oil  and  gas,  creates  a  "free- 
hold Interest"  In  the  land.  This  court  has 
not  had  occasion  to  determine  whether  sudi 
right  should  be  termed  a  "freehold  Interest" 
or  is  limited  to  a  term  of  years,  and  there- 
fore "not  an  Incorporeal  freehold  right  In 
the  real  estate,'*  as  was  held  by  Supreme 
Court  of  West  Virginia  in  State  t.  So.  Pram. 
Oil  Co.,  42  W.  Ta.  80,  24  S.  E.  683.  Whether 
the  right  be  tamed  a  fre^old  interest  or  one 
for  years  Is  of  no  Importance.  Under  the  de- 
dslona  of  the  Illinois  court  and  of  this  court, 
the  substantial  rights  acquired  by  the  lessee 
are  the  same.  A  statute  of  niluois  (Hurd's 
Ber.  St.  1906,  a  94,  S  7)  provides  that  "when 
the  owner  of  any  land  shall  oonvev,  lay  deed 
or  lease,  any  mining  right  therein,  such  con- 
veyance shall  be  considered  as  so  separating 
audi  ris^t  from  the  land  that  the  same  shall 
be  taxable  separately."  Itwasheldln  Pe<^Ie 
T.  BeU,  237  111.  332,  86  N.  R  003,  19  L.  B.  A. 
(N.  S.)  746,  16  Ann.  Ca&  611,  that  an  oU  and 
gas  lease  for  one  year,  and  as  long  thereaft- 
er as  oil  or  gas  was  found  in  paying  quanti- 
ties,  conveyed  a  mining  right  within  the 
meaning  of  the  statute,  and  was  subject  to 
ad  Tolorem  taxation  separately.  In  Be  Ind. 
Ter.  111.  Oil  Co.,  supra,  while  holding  an  oU 
and  gas  lease  is  property,  this  court  further 
held  that  same  was  not  subject  to  ad  valoreni 
taxation  separat^y  from  the  land,  our  stat- 
utes not  having  so  provided.  Instead  of  tax- 
ing  leases,  or  such  "mining  rights  ad  valomu, 
by  statute  In  this  state  a  gross  production 
tax  is  levied  in  lieu  of  all  other  taxes  upcm 
leases  or  mining  rights.  Chapter  39,  Sess. 
lAWS  1916,  p.  102 ;  Large  Oil  Co.  v.  Howard, 
163  Pac.  637.  Therefore  the  only  dUterence- 
betwem  the  decisions  of  the  Illinois  court 
and  this  court  as  to  the  right  acquired  by 
the  lessee  unAer  an  oil  and  gas  lease  for  a 
definite  term,  and  as  long  thereafter  as  olt 
or  gas  is  produced,  is  that  court  has  desig- 
nated sudi  right  "a  freehold  Intrant  in  land," 
while  we  have  designated  It  "an  Interest  la 
land,"  without  saying  whether  sodi- Interest 
amounts  to  a  fftehold«  and  in  the  two  Irtates 
sndi  interests  are  taxed  by  different  meth- 
ods, whidt  results  not  from  a  difference  In 
conception  of  the  character  of  the  interest, 
but  from  the  arollcable  statutes  pertaining 
to  taxation  ttiereof.  These  dlflereoces  afford 
no  ground  f(W  distinguishing  the  dedslona- 
by  the  SuprHue  Court  of  OUlni^  and  follow- 
ed by  the  conrt  tai  QvBt^  t.  Sndtfa.  that  ttw 
clause  giving  the  lessee  the  option  to  surren- 
der "doed  not  Create  a  tenancy  at  wiB,  or 
glre  the  leiisor  an  option  to  compel  a  surren- 
der, and  does  not  make  the  lease  void  as 
wanting  In  mutuality." 

There  ai^airs  to  be  some  conflict  In  ded< 
Blons<HCtbe  several  Coarts  of  dvil  Appeals  of 
Texas  on  the  question.  There  are  some  de-« 
dsirais  by  those  courts,  and  tiiese  am  ex- 
pressions  in  others,  which  sappsrt  the  con- 
tention tbat  leases  of  tiie  character  here  in- 
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Tolved  are  Told  tot  tbB  lack  of  mutaallty. 
Others  of  tbose  courts,  and  all  of  the  ezprea- 
stois  of  the  Supreme  Court  of  that  state  to 
which  our  attention  has  been  called,  are  to 
the  otmtrary.  In  National  OH  &  Pipe  line 
Go.  T.  Ted  (Tex.  CIt.  App.)  67  S.  W.  MG.  two 
leases  were  Involved.  Eadi  ledted  a  consid- 
eration of  $1  for  the  payment  of  certain 
stipulated  royalties,  and  provided,  if  opm- 
tions  wete  not  begun  and  proaecuted  with 
dne  diligence  within  two  years,  that  the 
grant  should  become  null  and  void,  and  fur- 
ther provided  that  the  leasee  might  prevent 
such  forfeiture  from  year  to  year  by  paying 
in  advance  $100  until  a  well  was  completed. 
No  time  was  fixed  b^ond  wbldi  tlie  com- 
muuxmaxt  of  operations  could  not  bo  defer- 
red and  a  Corf^tnre  aroided  by  the  pay- 
ments for  delay.  The  action  was  by  the  lee- 
mtt  against  the  assignee  of  the  lessee  to  can- 
cel,  one  of  the  grounds  therefor  being  the  al- 
leged fraud  of  the  lessee  in  procuring  the 
lease.  The  Court  of  CMl  AkmsIs  affirmed 
the  decree  of  the  trial  court  cancdlng  the 
lease,  upon  the  ground  that  the  contract  eonld 
not  be  regarded  as  a  sale,  but  an  option,  be- 
cause the  real  consideration  was  the  develop- 
ment of  the  property,  for  which  no  definite 
term  was  fixed,  and  Oiat  the  ownm  might 
re&dnd  in  the  absence  of  any  equities  owing 
to  work  having  been  begun,  it  being  held  that 
some  time  for  performance  was  requisite  to 
an  option.  It  will  be  noted  that  the  case 
at  bar  is  distinguishable  from  that,  a  fixed 
time  within  whldi  a  well  must  be  completed 
being  prescribed  in  the  contract  here  under 
consideration.  However  that  may  be,  the 
Supreme  Court  of  Texas  entertained  a  differ- 
ent view  of  the  questions  decided  by  the 
Court  of  cavil  Appeals.  In  their  opinion  In 
the  case  (90  Tex.  586,  68  S.  W.  OTd),  on  the 
Question  of  the  validity  of  option  contracts, 
the  Supr^ne  Court  said: 

"A  naked  agreemoi^  by  wUdi  one  promlBes 
to  convey  to  another  an  interest  la  land  In  eon- 
sideration  of  money  to  be  paid  or  acts  to  be 
perfoitied  by  audi  ftther,  but  which  does  not 
bind  the  other  to  pay  or  perform  the  considera- 
tion, as  the  case  may  be,  cannot  be  enforced. 
In  such  case  there  is  a  want  of  mutuality  in 
the  agreement  The  one  party  promises  to  do 
something ;  the  other  does  not  promise  absolute- 
ly to  do  anything;  hence  there  is  no  considera- 
tion to  snpirart  a  contract,  and  it  is  vtrid.  On 
the  other  hand,  a  promise  to  give  an  option  Is 
valid  if  supported  by  an  indepadsBt  conridera- 
tiM.  For  ezamplek  If  a  som  ol  money  be  paid 
for  lite  i^tint,  the  promisee  may,  at  his  elec- 
tion, enforce  the  contract  Each  of  the  ccm- 
tracts  in  thia  case  puip<»-t8  up(m  Its  face  to 
have  been  executed  in  consideration  of  the  pay- 
ment of  one  dollar;  and,  though  the  plaintiff 
tMlow  pleaded  that  no  conslderatiwi  was  paid, 
t^m  was  no  evidence  tfiat  the  recitals  as  to  the 
oonslderation  in  the  contraeta  were  not  true. 
Wbettor  tibe  redtal  of  'one  dtdlar,*  commonly 
esllad  a  noniaal  eonaideratfon,.ia  suffidcut  to 
•anxnt  At  contractib  we  need  not  discos^ 
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though  there  Is  very  high  aufhorlty  for  holding 
that  BDch  xedtal  Is  sufficient  for  the  puipoee." 

The  court  thereupon  treated  ttie  contracts 
as  if  suj^rted  by  a  consideration,  and  af- 
firmed the  Judgment  on  the  ground  ot  fmnd 
in  the  proctirement  thereof. 

In  Wltherspoon  v.  Staley  (Tex.  CIt.  AppO 
156  S.  W.  557,  in  an  action  to  cancel  a  min- 
eral lease,  the  Court  of  Civil  Appeals  re- 
versed a  judgment  denying  cancelation, 
with  direction  to  render  Judgment  for  com- 
plainants. The  lease  tliere  involved  redted 
a  consideration  of  |26  paid  and  eortaln  atlp- 
ulated  royalties,  was  tor  a  term  of  five  years, 
and  as  long  thereafter  as  <^  or  gas  and  oO^ 
er  minerals  were  found  In  paying  guantlUea, 
and  provided  fbat,  it  oporations  by  drilling 
or  mining  were  not  commoiced  and  prose- 
cuted with  due  diligence  within  60  days, 
then  the  grant  should  become  noil  and  void, 
and  also  provided  that  the  lease*  ml^t  pre- 
vent sndi  forfeiture  trosa  year  to  year  1^ 
paying  the  lessor  the  sum  of  928  every  60 
days  unta  operations-  commenced.  Payments 
for  delay  were  made  for  a  period  expiring 
January  28,  1911,  On  that  date  operations 
had  not  been  commenced,  and  no  forthw 
payments  for  delay  vere  tendered  until  Jan- 
uary 80,  IBll,  whldi  the  lesm  refused  to 
accept,  and  declared  the  lease  at  an  end. 
The  court  held  the  lease  terminated  for 
Allure  to  commence  operatlona  and  to  com- 
ply with  the  condition  to  prevent  same. 
There  was  some  lai^niage  used  whldi  has 
been  construed  as  Indicating  that  the  lease 
was  void  for  want  of  mutuality,  though  on 
a  former  appeal  of  the  same  case  another 
Court  of  Civil  Appeals  had  expressly  held 
the  lease  was  "not  void  as  being  unQateral." 
Wltherspoon  v.  Staley  (Tex.  Civ.  App.)  138 
S.  W.  1191.  In  refu^Uig  a  writ  of  error  to 
review  the  last  dedslon,  the  Supreme  Court 
(159  S.  W.  xxlli)  made  the  following  nota- 
tion: 

"Befused  upon  the  ground  that  the  contract 
was  forfeited.  We  do  not  commit  ourselves 
to  the  proposition  that  the  contract  was  void 
merely  because  it  waa  a  contract  for  an  optirai, 
and  was  unilateral  in  Its  character,  as  hdd  by 
the  Court  of  Civil  Appeals.  Onnting  that  it 
was  unilateral  and  a  mere  contract  for  an  op- 
tion, it  may  have  been  oiforeeable  as  such  a 
contract  becauss  supported  by  a  eonsideratloB 
paid  and  Umited  to  a  d^nlte  time.*' 

See  Owens  v.  Condcana  Pet  Ga  (Tec  Civ. 
App.)  169  S.  W.  200. 

Owens  T.  Corslcana  Pet  Co„  supra,  waa 
an  action  by  the  lessw  for  cancellation.  Hie 
lease  was  of  a  tract  of  188  acres:  recited  a 
consideration  of  $28.20  paid;  was  for  a 
torm  of  10  years,  and  as  much  longer  aa  <dl, 
gas,  and  other  minerals  were  produced;  iho- 
vlded  stipulated  royaltiee  to  be  paid  leasor, 
the  lessee  agre^ng  to  complete  a  w^  in  one 
year  or  pay  $28.20  each  three  months  in  ad- 
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ir^  was  coitipleeeaca-theleaMmrranAndd; 
and  fnither  provided  that  tbe  leasee  duonld 
have  the  optloii,  apon  i)ayinent  of  $5  and  all 
amoonta  than  dne  thereunder,  to  surrender 
tbe  lease  tttr  cancellation,  and  thereafter  be 
diMbarged  from  all  paynieiits,  obUgatiknu, 
and  corenanta,  wherenpoo  tbe  grant  rikonld 
become  null  and  void.  The  Oonrt  of  Clvn 
Appeals  beld  tlie  lease  void.  It  construed 
tbe  contract  as  vesting  no  Interest  In  the 
land,  but  a  mere  option;  that  tbe  lessee  was 
not  obligated  to  develop  or  make  the  pay- 
mentB  for  delay*  or  to  do  anrthlng  except 
pay  95  nnder  tbe  surrender  dause,  which 
snm  It  held  to  be  merely  nominal  and  no 
conMderatlon  for  the  grant.  Tbe  reason  for 
tbe  conclusion  reached  by  that  court  la  per- 
haps best  expressed  In  tbe  fcdlowtng  portion 
ot  tbe  opinion  on  rehearing: 

'^n  tUa  eue  m  Udnk  the  ori^nal  paymnt 
of  $2&S0  was  a  «affident  conaidtratlon  for  the 
option  for  the  first  yter,  and,  since  tbe  parties 
•0  vtipnlated,  the  payment  of  a  like  amount  was 
a  Boffldent  condderation  for  the  extension  of 
the  lease  witfaoat  devdopmrait  for  each  three 
months  durin;:  which  It  was  paid  and  accepted, 
and,  in  owt  opinion,  appellant  could,  by  the  ac- 
ceptance of  said  roit  at  tin  beginning  of  eadi 
qaarter,  have  bound  herself  to  tbe  end  of  the 
term;  but,  there  being  no  obligation  upon  the 
part  of  appdiee  to  pay  the  rent,,  and  so  bind* 
tng  promise  having  been  made  by  it  to  do  any- 
thing former  than  to  pay  and  overdue  rent 
vhmever  It  dedded  te  Aomader  tbe  lease,  she 
was  not  bound  to  accept  It  when  tendered  at 
tbe  beginning  of  any  quarter,  unless  in  the  mean- 
time appdlee  bad  in  good  faltb  begun  to  explore 
and  develop  the  land." 

Tbe  Snprem*  Ooort.  bowercr,  gnuted  « 
writ  of  emr  to  review  tbe  JndgtnoAt'  of  tbe 
Court  of  Otvll  Appeals,  tmktiiff  th«  fOOtnttng 
notation  at  ttie  time: 

"We  are  of  tbe  opinion  that  the  holding  that 
Am  leaie  contract  was  void  because  unilateral 
was  erronecnis.  It  appears  to  have  been  snp- 
ported  by  a  valuable  condderatioh  paid,  though 
k  be  regarded  as  a  eantract  f«r  an  option  and 
as  nnHateral  in  dmxadrir.  A  ooMraet  to  give 
an  option  Is  valid,  it  sopported  by  an  inde- 
pendoit  coadderation.  We  tUnk  it  questiona-t 
ble,  however,  whether  a  oxitract  by  which  the 
oppoflite  party  agreea  to  do  a  definite  thing  with- 
in a  limited  period,  ot,  in  lieu  of  it,  to  pay  a 
•pedfied  amount,  can  In  regarded  as  unilateraL** 

See  Pierce  Fordyoe  OH  Amfn  r.  Weodrnm 
(Sex.  CiT.  App.)  188  8.  W.  Stfk  m 

In  I^erce  Vordycft  (Ml  An'tt  v.  WoodmiB, 
mtpTtLt  anotbju  of  the  Ooorts  ot  CtwU  4«pm1b 
bdd  a  leaae  ot  a  tract  ctf  2,08S  ftcses  fw  m 
term  of  ime  jrear*  and'  aa  long  tbereaflw  aa 
ofl  OT  gas  waa  ftmad  ia  paying  quantities, 
whldi  redted  a  eadh  oonsMetation  of  $1, 
the  lessee  agreeing  to  pay  a  royalty  of  onie- 
elgtath  the  oil  and  gas  ptodnced,  and  to  be* 
gin  operatlms  In  dx  months,  or  pay  SO 
mta  per  acre  for  dtfay  «C  u  adOitliMial  atx 
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months,  and  granting  tba  lessee  the  optlte 
to  aurender  tba  leaae  at  any  time  upon  the 
paymoot  of  $t»  was  not  void  as  being  ■cnl- 
lateral.  See,  alio,  GdiBn  r.  Bdl  ^Tez,  Civ, 
App.)  208  a.  W.  1066,  which  was  an  action 
to  caned  a  lease,  in  whldi  the  lessee  was 
not  obligated  to  .drill  or  pay  for  delay  and 
for  wbldi  a  consideration  of  f70  was  paid. 
The  Court  of  ClvU  Appeals  affirmed  a  Judg- 
moDt  denying  the  relief,  holding  tbat  "the 
contract  was  not  subject  to  cancdlation  on 
account  of  Ita  nnilateral  character  on  its 
face,  imposing  an  obligation  only  on  plalo- 
tlifs,  since  matual  promises  are  necessary 
only  when  there  is  no  other  condderatiom" 

Notwithstanding  some  earlier  decLslims 
and  dictum  to  tbe  contrary,  the  later  dec!- 
slons  of  tbe  Courts  of  Civil  Appeals  of  Tex- 
as, and  all  of  the  expresdons  of  the  Supreme 
OouTt  of  that  state  to  whlCb  our  attention 
has  been  called,  are  in  harmony  with  the 
great  weight  of  authority  that  leaseff  of  the 
character  In  question,  thou^  development 
and  pr(»pectlve  royalties  be  regarded  as  the 
moving  conddoratlon  to  tbe  lessor,  and  It  Is 
optional  with  tbe  lessee  whether  he  shaQ 
drill,  or  pay  for  delay,  or  snrrender  and 
terminate  the  agreduent,  are  not  void  for 
tb»  want  of  mutuality,  wbai  snpported  by  an 
IndejeadBBt  TftXnaUe.coodderfiticm;  .and  at 
so  that  |1  ia  a  valuable  condderatlon  and 
sufficient  to  sapport  a  contract.for  an  option. 

'mere  la  no  Ihidliii  that  the  rbdtal  In  the 
Instrument  tinder,  conjdda'ation  of  $1  paid 
as  a  condderatlon  was  a  me^  formality— a 
fiction— and  was  not  a  statement  of  the  fact 
of  the  actual  payment  and  receipt  of  tbat 
■nm.  It  may  be  trfae  that  in  some  Instantlitea 
no  oonsldevation  was  paid  or  agreed  to  be 
paid,  thongh  the  Instrnmait  recites  tbe  tiay- 
inent  of  $1.  or  other  small  sum.  the  oth- 
er hand,  that  is  not  always  the  case.  Quite 
a  number  of  deddona  will  be  found  in  tbe 
books  where  tbe  radted  cwidderatlo&  of  $1 
for  leaam  of  tracts  of  dUTerent  ai^is  vrae 
found  to  have  been  actually  [Aid,  and  others 
In  whidi,  ftere  bdng  no  proof  to  tbe  con- 
trary, it  was  assnmed  that  such  was  the 
case.  Therefore  we  eannot  assume  in  this 
case  that  tbe  (1  was  not  one  of  the  condd' 
eratlone,  that  the  parties  did  not  contract 
in  refsrende  tbereto;  'and  yre  have  pd  ilght 
to  disregard  the  $1,  and  tr^t  the  instrument 
a»  though  tbe  ooves^nt  to  devdq;)  or  pa^  in 
Ueu  thereof  was  the  sole  cocialderatlon.  if 
they  40  deairad,  the  leasora  bad  the  rl^t  to 
disqpoBB  ot  uidr  iwoperty,  or  anjr  interest 
tbereii^  for  fl;  and,  having  admowiedged 
tbat  they  did  so,  we  will  not  presume  tbat 
they  did  not,  because  ot  the  agreement  tbat 
under  certain  conditions  they  were  to  recdve. 
a  further  and  greater  ctmslderatiou  during 
the  life  ot  tlw  grant.  Nor  will  we  assume 
that  tbe  ooodderatioB  ia  Inadequate.  There 
la  ao  flnding  to  tbat  dBadt  ar  of  facta  or 
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drcnmstancM  turn  -wlitdi  the  same  can  be 
Infoned.  Bfonorer,  if  It  abonld  be  ftsmimed 
that  tbe  canslderatlea  te  Inadeqaftt^  It 
would  not  follow  that  tibeieeeor  was  entitled 
to  canctflation.  This  court  haa  repeatedly 
bdd  that  Inadeonacr  of  eonaidemtlon  alcme 
to  not  Boffldeiit  to  JturtUr  »  court  of  equity 
In  canceling  a  deed  regularly  executed.  Lew- 
la  T.  AOea,  42  OkL  142  Pac.  884;  Chan- 
dler V.  Roe,  46  OU.  849,  148  Pac.  1026;  MU- 
ler  F(dBom.  40  OkL  74,  148  Pac.  1185; 
Henl^  T.  Davia,  156  Paa  887;  -Wdch  r. 
EUls.  163  Pac.  821. 

In  Welch  t.  EUls  the  rule  la  stated  by  this 
court  as  follows: 

**Ordinaray,  an  adnlt  person  of  sound  mind 
may  dispose  of  his  real  estate  In  any  manner 
and  for  any  consideration  he  sees  fit,  and  the 
deed  therefor  will  not  be  a«t  aside,  la  the  ab> 
aenee  of  fraud,  duress,  or  mlstaks.  Mere  in- 
adequacy of  prke^  or  any  other  inequality  in  the 
bargain,  does  uot  per  se  constitute  a  ground  to 
aT<^d  the  bargain.  Gonrts  of  equity,  as  wall 
as  courts  of  law,  act  upon  the  ground  that  ev- 
ery jwffson  who  is  net,  from  his  peculiar  posi- 
tion or  circumstances,  under  disability,  Is  entl* 
tied  to  dispose  of  his  pn^erty  in  audi  manner 
and  np<m  sadi  terms  as  he  chooses;  and  wheth- 
er his  bargains  are  wise  and  discreet,  or  profits* 
bla  or  unprofitable,  are  consideratlmis,  not  for 
coarta  of  jnstice,  but  for  the  psr^  bimsdf,  to 
deUbexate  upon.  1  Story,  Equi^  JuriBpnldelto^ 
I  244." 

This  court  In  Miller  t.  Folsom,  49  OkL  74, 
14d  Pac.  1186,  in  an  opinion  by  Justice  Tur- 
ner In  a  suit  to  cancel  a  deed  on  the  ground 
of  Incompetency  and  inadequacy  of  oonaid- 
eration,  said: 

"If  he  was  as  Ignoraiit  ot  TaliM%  as  tlie  eonrt 
Infened,  the  most  tJiat  can  be  aald  la  that  slain- 
tilf  might  be  likened  to  on*  who  becomes  the 
ffwner  of  a  precious  stone  of  unknown  value 
to  him,  and  who  pells  it  for  a  small  part  of  its 
valae  without  Informing  himself  of  its  actual 
worth.  It  goes  without  saying  that  be  most 
suffer  the  result  of  his  own  foDy,  and  that  a 
court  of  equity  wfH  not  aid  hfan  to  recover  the 
property  for  tihe  reason  that  he  waa  diargeable 
with  Uie  duty  to  inquire  of  its  worth  before 
making  the  ssle.  Plaintiff  also  might  be  likened 
to  <me  who  Is  the  owner  of  a  field  contaising  a 
treasure  under  its  soil  of  which  be  was  ignorant 
It  canuot  be  said  that  equity  will  set  aside  his 
deed  oonreylug  it  to  ctae  who  had  purchased  it 
without  fraud  or  undue  influenoe  for  a  amidl 
part  of  ita  value." 

In  Eyie  t.  Potter,  15  How.  ^  14  L.  Bd. 
B62,  a  suit  in  equilr  to  cancel  a  deed,  the 
Supreme  Court  of  the  Uidted  States,  speak- 
ing of  tlie  question  of  the  adequacy  of  tbe 
consideration  to  ■  support  the  conveyance, 
said: 

"The  parties,  If  competent  to  contract  and 
willing  to  contract,  were  the  only  proper  judges 
of  the  motive  or  consideration  operating  upon 
them ;  and  it  wooM  be  prodnetiTe  of  the  worst 
eanseqneacea  if,  vadev  laetexts  howew  spe- 
ciou%  biterartaer.dispQaitfoas  adttaaqoHitily  aria< 


ing  ooold  be  made  to  bear  upon  acts  deliberate* 
ly  peiftHrmed,  and  whidi  had  become  the  founda- 
tion of  important  rights  in  others.  Mere  In- 
adequacy of  price,  or  any  other  inequality  In  a 
bargain,  we  are  told,  is  not  to  be  understood 
as  constituting  per  se  a  ground  to  avoid  a  bar- 
gain in  equity ;  for  courts  of  eqni^,  as  well  as 
courts  of  law,  act  upcm  the  ground  that  every 
pwaoB  who  is  not,  from  his  peculiar  oondlticn 
or  drcumstanoes,  under  disability,  is  entitled 
to  diqK»e  of  his  property  in  socb  manner  and 
upon  mch  terms  as  he  chooses ;  and  whether  his 
bargains  are  wise  and  discreet  or  otherwise,  or 
profitable  or  unprofitable,  are  consideratious  not 
for  courts  of  justice,  bot  for  the  party  himself 
to  deliberate  upon.  Vide  Story's  Equity,  |  244, 
dting  the  cases  tif  Griffiths  t.  Spxatley,  1 
Cox,  883;  Copis  r.  Mlddlatoii.  2  Madd.  409^ 
and  various  other  cases. 

"Again,  It  Is  ruled  that  inadequacy  of  con- 
sideration Is  not  of  itself  a  distinct  prindple  of 
equity,  fnie  common  isw  knows  no  such  prin- 
ciple. The  ctmslderatiott,  be  it  more  or  less, 
supports  the  contract.  Common  sense  knows 
no  BU(^  prindple.  Tbe  valne  of  a  thing  is  what 
it  will  produce,  and  It  admits  of  no  predse 
standard.  One  man.  In  the  disposal  of  his 
property,  may  sell  it  for  less  than  another 
would.  If  oourta  ot  equity  were  to  unravd  all 
these  transactions,  th^  would  throw  everything 
Into  confusion,  and  aet  afloat  the  .contracts  of 
mankind.  Such  a  consequence  would  ot  itself 
be  sufficient  to  show  the  injustice  and  imprac- 
ticability ot  adopting  the  doctrine  that  mere  in- 
adequacy of  consideration  should  form  a  dis- 
tinct ground  for  relief." 

In  some  cases  where  the  consideration  for 
a  conveyance  or  contract  is  so  grossly  inade- 
quate as  to  shock  the  consdence.  It  is  held 
that  cancellation  will  be  decreed,  not  because 
the  price  or  consideration  is  inadequate,  but 
beoanse  the  inadequacy  la  eo  great  as  to 
amount  to  evldenoe  of  fraud;  frand.  and  not 
Inadequacy  of  oonsidemtloo,  being  even  In 
Budi  cases,  the  ground  for  the  interposItioD 
of  equity.  Bruner  v.  Oobb,  ST  OkL  228,  131 
Pac.  165,  L.  R.  A.  1016D,  377.  It  does  not 
api)ear  from  the  statement  of  the  issues  in 
this  case  that  cancellation  was  sought  oo 
the  ground  of  ftand  in  tbe  pRwnrenwat  ot 
the  leaaeo,  mistake,  tho  oaped^  of  tbe  pa»< 
ties  to  contract,  or  their  free  consent  ttaere^ 
to,  or  any  other  (fround  on  which  the  ade^ 
quacy  of  the  conslderatlcm  is  material.  Nor 
was  there  any  flndii^  of  fact  to  Justly  «  d^' 
eree  of  ciiifwIliitloQ  on  any  of  those  grounda. 

So  far  M  ctmslderathni  Is  cmoemed,  under 
the  Issues  In  this  case,  Ihe  only  qnestiott'  to 
be  considered  la  wheUier  th«r6  waa  any  vat- 
uable  consideration  paid,  or  agreed  to'  be 
paid,  by  the  leasee  to  fht»  lesson.  Under  the 
flndtaw  of  tbe  trial  court,  «ot  only  have  the 
leasm  tailed  to  dladurge'  the  burden  tm- 
posed  oo  them  by  statute  to  Aoir  that  there 
waa  DO  coasldeRUlon,  but  from  the  redtal 
of  the  tostniment  It  Is  seen  that  there  was 
a  consUteraUoo,  and  tme  of  tbIu^  In  the  ^es 
ot  the  law. 

IS]  In  Bnym  r.  W^wn,  W  Pac.  9^  L.  B. 
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A.  lUTB,  llBft,  tt  m  not  ImM  ttaC  H  wu 
not  a  TshiaUA  or  BoBdent  consideration, 
but^  on  the  contrarr,  it  wa»  ffisUnctlr  reoog^ 
nixed  as  ntdu  Id  tbat  case  the  lease  was 
for  a  recited  conaiduBtion  ot  $1  and  the 
covenants  and  agreements  of  the  leasee  there- 
in contained.  It  was  for  a  term  of  10  years 
and  as  lone  tliereaftB  as  oU  «r  gas  vss 
produced.  Oertaln  atlpalated  royaltlee  on 
ttie  oil  and  gas  prodoced  were  prorided,  and 
the  lessee  oorcnanted  to  complete  a  well 
within  four  mopths.  or  pay  at  the  rate  of 
980  in  adranoe  tot  each  addittooal  three 
months  such  completion  was  delayed,  and 
also  contained  a  surrender  clause.  In  the 
majority  tqiinloa  it  was  said  that  the  only 
consideration  foi;  the  lease,  as  a  whole,  was 
development,  and  with  reference  to  the  fl, 
it  was  said: 

"We  bold  that  the  dollar  paid  BuU  (the  Ibmwt) 
at  the  time  of  the  encatkoi  and  deliverr  ol  the 
lease  vaa  the  sole  and  only  ooniideration  paid 
to  hcdd  the  lease  for  the  f onr-numtb  term  within 
whidi  tiie  lessee  had  to  enter  and  c<»nplete  a 
well,  and  that  such  consideTation  did  not  extend 
to  uphold  any  other  ■tipolation  in  the  lease; 
and,  farther,  that  the  agreement  on  the  part  ot 
the  lessee  to  pay  dday  money  after  that  time 
was  a  provialon  made  for  tke  sole  porpose  Of 
prolonffiiK  the  leaa&" 

In  other  words^  the  "contraetf*  in  that  eass 
was  held  to  be  an  agreement  to  lease  for 
snccesslTe  quarterly  terms,  after  an  Initial 
term  of  four  monthB,  and  the  payment  of,  or 
a  binding  obligation,  to  pay,  a  disttnct  and  In* 
dependent  consideration  for  each  succeeding 
quarter  was  h^d  essentlsL  By  coostruetkHi, 
the  n  was  htid  to  sni^rt  tile  lease  for  the 
first  term  of  four  mwtbs  wily;  and  since^ 
as  it  was  held,  by  reason  of  the  snrr^der 
clause  the  lessee  was  not  obligated  to  dderop 
or  pay  the  sttpnlated  sum  of  $80  for  eacfa  of 
the  sncceeding  quarters,  there  was  no  eon- 
Blderatloa  for  the  agreement  to  lease  after 
the  first  term  of  four  montha  Had  It  been 
then  thou^t  that  the  91  supported  the  lease 
fi>r  the  term  of  ten  yeans  instead  of  only  the 
first  fonr  months  thereof.  It  is  probable  that 
the  majority  of  this  court  would  haTe  reach- 
ed a  dlflbrent  cooclasion  In  that  case  on  the 
question  now  under  conslderatltMi.  The  er- 
ror to  that  opinion,  in  this  cmmectlMi,  as 
we  now  see  It,  was  In  the  portion  we  have 
quoted  abore,  that  the  91  otmslderaUon  snp- 
ported  only  a  fonr-^nonths  term,  and  did  not 
extend  to  and  nt^old  any  other  stipulation  In 
the  leas&  miat  portion  of  the  <^lnlon  has 
been  orerrnled  In  effect  by  the  recent  decl- 
slon  of  this  court  In  Northwestern  Oil  & 
Gae  Co.  v.  Branln^  supra.  In  whidi  !t  was 
said,  per  Hardy,  J.; 

TEhe  court  has  so  right  to  fraction  lae  the 
eoQ tract  or  divide  it  ap  Into  aecticms,  and  say 
that  the  cash  honns  supports  any  particular 
covenant  to  the  exdnsion  of  another,  when 
such  construction  would  be  contrary  to  the  clear 
hitention  of  the  parties  as  gathered  from  the 
boe  of  tteir  written  agceemenC.** 


The  tarn  of  the  written  agreement  la  the 
Branlne  Oase  and  the  one  In  this  is  the  same. 
Itte  only  dtfTerence  befcwsen  tbs  two  agree- 
m«ite  is  as  to  the  alooant  of  tb»  considera- 
tion, uid,  as  before  stated,  that  is  not  ma- 
terial to  the  qoestlons  raised  in  this  case  as 
to  the  alleged  invalidity  of  the  gmnt  for 
want  of  consideration.  We  cannot  construe 
Qie  grant  here  into  ooe  for  bIk  mmitiie  trm 
its  date,  with  an  option  to  extend  the  same 
beyond  that  term  for  successive  monthly  peri- 
ods, without  doing  violence  to  tiw  dear  in- 
teution  of  tha  parties  as  expressed  in  unam- 
biguous language.  TheU*  lasgoass  is : 

**It  Is  agreed  that  tills  lease  shdl  remain  In 
force  for  a  term  of  five  years  from  this  date 
and  as  long  tiiereafter,"  etc. 

That  language  can  have  bat  one  meaning. 
6uch  meaning  Is  not  changed  or  rmdsied 
doubtful  by  the  sobsequent  covenant  that  the 
leaaee  shall  during  that  term  complete  a  well 
within  a  QMCifled  time  or  pay  for  subse- 
quent periods  ot  delay.  These  subsequent 
covomnte  have  no  bearing  on  the  tenn  of  the 
grant  exc^t  in  so  far  as  failure  to  comply 
therewith  may  operate  as  an  abandonment, 
or  cause  a  forfeiture  thereof,  if  the  agree- 
ment shonid  so  provide.  No  other  oonstroo* 
tion,  wtOunt  doing  violeece  to  the  plain 
meaning  of  the  language  employed,  can  be 
plaiced  on  the  writing  as  a  whole,  than  that 
the  redted  oonsideration  of  91  is  f Mr  the 
grant  for  the  entire  term  of  Ave  years,  and 
as  long  thereafter  as  dther  oil  or  gas  is 
produced,  and  also  the  right  of  termination 
given  the  lessee  upon  compllauce  with  the 
conditions  thereto  attached. 

We  therefore  conclude  that  the  grant  or 
so-called  "lease"  fbr  the  fuU  term  expressed 
is  supported  by  an  Indepoidait  valuable  con- 
sideration, and  is  therefore  not  void  for  want 
of  mutuality,  and  Brown  v.  WUson.  supra, 
holding  otherwise,  is  on  this  point  overruled. 

^th  reference  to  the  right  of  the  lessors 
to  terminate  the  lease  before  the  expiration 
of  the  term,  it  will  be  noted  that  sudi  right 
Is  not  specifically  reserved  to  the  lessors, 
but  la  given  to  the  lessee  only.  But  it  Is 
contended  that  the  right  of  the  lessor  to  ter- 
minate arises  by  Implication.  Tt^e  argument 
Is  that,  notwithstanding  the  grant  la  to  the 
lessee  for  a  term  of  five  years  and  as  long 
thereafter  as  oU  or  gas  Is  produced,  the  eCtect 
of  the  surrender  clause  Is  to  convert  the 
grant  Into  one  in  the  nature  ot  an  estate  at 
the  win  of  the  lessee,  and  the  statement  of 
Ck>ke  (Co.  Lltt  500)  that,  "when  the  lease 
Is  made  to  have  and  to  hold  at  the  will  of 
the  lessee,  this  must  be  also  at  the  will  of 
the  lessor,**  Is  Invoked  to  sustain  the  proposi- 
tion that,  since  the  lessee  has  the  right  to 
terminate,  so  also  must  the  lessors.  There 
are  dedslons  based  diieeUy  or  Indirectly  up- 
on the  above  dlctnm  of  Ct^e,  which  appar^ 
ently  sustain  the  proposition.  Knight  v.  In- 
diana CDel  *  IMM  Go.,  «7  Ind.  106,  17  Am. 
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Bep.  680$  -Oviran  r.  Badferd  Inm  OcK.  88 
Va.  MT.  8  &  Bl  120;  Ddipsa  OU  Oik  t. 
Sa  Fenn.  OU  Oo.,  47  W.  Va.  84,  M  8.  B. 
908;  Beeas  v.  Zlnn  (O.  Q)  106  Pod.  97;  Fed- 
eral OU  Oo,  v.  Weotern  OU  Oow  <a  a)  112 
i>d.a73;  Ooffer  PSt  CSn  OUv«r  (T«E. CtT. 
App^  78  S.  W.  884.  However,  all  oowts  do 
not  aeoept  Cok^s  dlctaai  UteniUy  bjoA  wltb- 
ovt  qncBtloD.  In  Xlffany  od  tba  Modon  Zaw 
of  Xteal  Pnper^,  I  Mk  P>  188*  Bngllah  and 
AmeTkan  antborittee  are  cited  to  mpport 
the  Btatement  «f  tbe  author  that: 

"If  a  lease  or  grant  parport  to  Umtt  an  es- 
tate to  bold  at  tba  will  of  tte  lane*  only— 
ttiat  lor  ao  long  aa  the  Iwsee  pteaaeB  to  ooor 
tinue  toutnt— die  estate  created  is  a  freehold  « 
estate  for  life,  determinable  at  the  will  of  the 
leasee,  and  It  can  be  conveyed  only  by  the  for- 
malities proiwr  in  the  case  ol  freeiiold  estates." 

In  hla  work  on  Landlord  and  Tsnaot,  1 
18,  p.  102,  the  author  states  the  rule : 

"That  a  lease  in  terms  creatmg  an  estate  for 
years  contains  such  an  option  (i.  e.,  to  terminate 
the  tenancy  at  any  time)  in  the  lessee  does  not 
render  the  latter  a  tenant  at  will  merely.** 

See,  alBO,  ^Cfany,  landlord  and  T^iant,  f 
12f,  84.  And  in  Brewster  T.  Lanyon  Zinc 
Co.,  72  a  O.  A.  213,  140  Fed.  801,  apeaUng 
of  the  ^ect  of  a  xiCht  In  tba  leasee  to  ter> 
ndnatc;  It  was  said: 

"Bat  that  does  not  make  the  catate  whlA  it 
CTsataa  a  mere  toianej  at  will  vithfa  ttie  it- 
eration of  the  common- law  mle  that  an  estate 
at  the  will  of  one  party  is  equally  at  the  will 

of  the  other. 

"That  rule  la  without  application  to  a  lease 
for  a  defined  and  permissible  term,  but  which 
reserves  to  the  lessee  an  option  to  terminate  It 
before  tbe  expiration  of  the  term.  Ardibold's 
Landlord  &  Tenant,  02;  Dann  t.  Spurrier,  8 
Boa.  A  PdL  880;  Doe  t.  Dixon,  0  East.  iJR.'* 

Ttffany,  In  his  discussion  of  when  a  ten- 
ancy at  will  arises  (Landlord  ft  Tenant,  1 13, 
p.  101),  after  ctmsldering  the  Question  In  the 
light  of  the  autboritlee,  states  our  under- 
standlne  of  the  tme  meaning  and  proper  ap- 
plication ot  CcAs'a  dictum  as  £c^wb  : 

"It  has  in  Bnglaad  anwently,  ia  aoecvdanea 
with  theae  vlewa,  been  decided  that  a  cmv^- 
ance  to  one  with  a  right  in  bim  to  terminate 
the  holding  at  any  time  creates  in  him  a  free- 
hold estate^  There  the  estate  thus  created,  in 
the  absence  of  the  Insertion  of  the  word  'heirs,' 
is  a  life  estate  merely,  terminable  at  the  will  of 
the  lessee:  while  under  the  rule  prevailing  in 
most  of  the  states  in  thla  country,  that  the 
word  'heira'  is  not  necesaaiy  for  the  oreatliu  ol 
an  estate  in  tee,  the  estate  created  would  rather 
be  one  In  fee  terminable  at  the  lessee's  option, 
unless  the  terms  of  th«  conveyance  show  a  differ- 
ent intention.  There  are  several  cases  in  this 
country  which  tend  to  support  the  view  that 
such  a  conveyance  creates  an  estate  for  life  or 
in  fee. 

"Coke's  dictum  that  such  a  lease,  at  the  will 
of  the  lessee,  creates  a  tenancy  at  will,  is,  It  ia 
conceived,  to  be  regarded  as  applyliv  only  in 
the  ahaeitea  of  Uretr  ct  mUbt,  vfaJdi  waa  in 


Ua  day  aecessary  for  the  matlaa  of  mn  satate 

of  freehold.  That,  if  aooompanied  by  livery  of 
seisin,  such  a  lease  created  an  eatate  for  Ufa 
is  clearly  asserted  by  high  authority  prior,  to 
hb  time,  and  there  is  nothing  in  the  decisions 
referred  to  by  him  to  lead  to  a  different  con- 
clusion. If,  howevw,  tiie  Inatmment  la^  any 
fumailty  eC  eraentlon,  such  as  a  seal,  which 
may  he  In  the  particnlar  Jniladletioa  neoessaty 
for  the  ereation  «f  fradiold  eatalib  it  wUl*  as  H 
common  law,  when  naaeeompanted  hy^Uvery  <rf 
s^ia,  create  mwely  an  estate  at  wUL"  UL  b 
A  T.  pp.  108, 101 

So^  if  It  should  be  held  that  the  grant  here 
is  of  a  freehold  interest  In  the  land,  it  ia 
valid  as  such,  having  been  executed  with  all 
the  formalities  necenary,  nnder  oar  atatntes, 
for  the  conveyance  of  a  freehold  estate  and 
the  Instrument  therefore  does  hot  create 
merely  an  estate  at  will.  If,  on  the  other 
hand,  the  new  Is  taken  that  the  grant  is 
for  a  definite  t«nn,  In  the  nature  <tf  an  e»- 
tate  for  years,  the  fact  that  it  may  be  soon- 
er terminated,  at  the  option  of  the  leesee, 
does  not  convert  the  grant  from  one  In  the 
nature  of  a  tenancy  for  years  into  <me  in 
the  nature  of  a  tenancy  at  will.  In  rtther 
case  the  above  rule  stated  by  Ooke  Is  not  ap- 
plicabla  For  these  reasons,  we  held  in 
Northwestern  Oil  A  Gas  Oo^  v.  Branine,  su- 
pra, that  the  presence  of  the  surrender  clause 
"did  not  confer  on  the  lessor  the  right  to  tec- 
minate  the  lease  at  wilL" 

It  follows  that  in  our  oi^nion  the  trial 
oourt  erred  In  the  oonclusioai  of  law,  and 
upon  the  facts  found  the  Judgment  below 
should  have  been  for  the  plalntUI  in  error. 

l%e  Judgment  is  accordingly  reversed,  and 
the  canse  remanded  for  further  procaedings 
In  accordance  with  the  views  herein  ex- 
pressed. 

All  the  Justices  concur  except  TOBN^ 
and  BBETT.  JJ^  not  participating,  and 
OWBH,  3^  dlMwitlng 

OWEN,  J.  I  am  unable  to  concur  In  this 
case.  I  cannot  agree  that  the  $1  mentioned 
In  the  lease  as  part  of  the  consideration  Is 
sufficient  to  support  every  covenant  of  the 
lease  for  the  full  term  of  five  years.  Iliere 
was  no  bonus  paid,  and.  as  I  construe  the 
leas^  the  real  consideration  is  the  covenant 
to  develop  the  premises  and  pay  royalties. 
The  language  is: 

"For  and  in  conaidenttkm  of  tba  sum  of  $1.00 
to  them  in  hand  paid  by  the  said  parties  of  the 
second  parti  the  receipt  of  which  is  hereby  ao 
knowledged,  and  of  the  covenants  and  agree- 
ments hereinafter  contained  on  the  part  of  the 
psrties  of  the  secmd  part  to  be  paid,  kept,  and 
performed,"  etc. 

Then  follows  tn  the  usual  form,  the  coTe- 
nants  to  develop  the  premises  for  oil  and 
gas,  and  to  pay  the  stipulated  royalties  In 
the  event  tfther  oil  or  gas  Is  finmd.  If  the 
lease  ^d  not  contain  a  mirrender  danse^  the 
condudon  readied  Iv  tha  majority  of  the 
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coart  would  b«  corsact  Tbe  Icwse  would  be 
beond  1^  theM  tariaa»  and  ttiU  would  be  a 
roffldeot  cmMsxBtiaa  to  annport  tbe  grant 
In  the  opmisn  it  Is  stated: 

*Trhe  lanee  is  obligated  tbmonder  to  do  ofi« 
of  tbzee  tbfaiffs:  (1)  Drill  and  eovidets  a  wdl 
in  the  fixed  time;  or  (2)  aarrender  all  his 
rights  and  pay  in  addition  the  aom  of  |1;  or 
(3)  pay  during  the  term  <^  five  years,  or  until 
snrrender,  $19  per  taonth  for  each  additional 
monA  the  completion  of  the  well  is  delayed." 

In  sopport  of  the  propoeltlcm  tbat  tbe 
leaaee  Is  bound  to  do  Mie  or  tbe  other,  tbe 
auea  of  Oolvn  t.  Clark,  48  Okl.  600,  150  Fac. 
467,  L.  B.  A.  IdlOB,  686,  and  McEee  t. 
Grimm,  197  Pac.  308,  are  dtad.  As  I  on- 
derstand  tbese  cases,  they  hold  the  lessee 
was  bound  to  pay  rent  until  he  availed  him- 
self of  the  snrroider  daose.  In  both  cases 
the  action  was  to  recover  ratals,  there  hav- 
ing been  no  drilling,  and  the  leaaes  had  not 
been  sorrendered.  In  Oohn  r.  Clark,  supra, 
the  Borroider  clause  was: 

"Second  party  may  at  -any  tfase  remove  all 
his  property  and  reconvey  the  premises  hereby 
granted,  and  thereapon  this  inatnunent  shall 
be  noU  snd  void." 

The  lessee  had  failed  to  drill,  and  refused 
to  pay  the  mitals,  and  contended  that  this 
Ipso  facto  canceled  the  lease,  end  It  was  not 
necessary  to  reconrey.  The  conrt  held  that 
not  having  reconveyed,  he  was  liable  for  the 
rentals  due  according  to  the  terms  of  the 
lease,  and  that  the  surrender  clause,  for  the 
benefit  of  the  lessee,  must  be  construed  In 
eramectlon  with  the  ftnfeltnre  <dausG^  for  the 
benefit  of  the  leseor.  In  the  opinion,  Com- 
mlasloner  Mathews,  appears  tta  ftdlowlng 
dlscusdon: 

*^ie  leasee  contends  that;  In  order  to  relieve 
himself  of  liability  under  the  contract.  It  was 
umecessary  for  him  to  avail  Umself  of  tbe 
sixth  provieian  therein,  known  as  the  sorrendw 
dansB.  and  ezecote  a  reconveyanoe  as  provided 
in  this  danse;  but  that  he  was  not  bound  in 
tbe  oimtract  to  begin  operations  on  tbe  lease, 
or  to,  pay  rentals,  or  to  execute  a  reconvey- 
ance, bat  that  upon  failure  on  his  part  to  either 
begin  operadoni,  or  to  pay  the  Qwdfled  rentals 
as  provided  in  dbe  contract^  Ipso  heto  tiiere  was 
a  self-cxecsting  antomatio  release,  which  reliev- 
ed him  of  all  liability.  *  *  *  If  the  lessee's 
contention  be  true,  then  we  would  meet  the 
anoomlooB  a>uditi(Hi  ot  a  party  profiting  by  his 
own  breach  or  gaining  advantage  by  his  own 
wrong.  Under  sudi  a  contract  tbe  lessor 
binds  hie  hands,  and  fats  nothing  for  the  lease 
unless  the  pleasore  of  tbe  lessee  moves  him  to 
action.  Should  we  dstormine  that  a  tenure  to 
pay  the  rentals  stipulated,  after  a  default  in 
banning  operatiOTis,  ipso  facto  operates  to  re- 
lease the  lessee  from  all  liability,  why  incumber 
tbe  lease  with  the  sixth  paragraph,  known  as 
tbe  suirender  clause?  If  failure  to  pay  rentals 
nullifies  the  lease  automatically,  then  there  is 
no  use  of  the  aurrendsr  clause  at  all.  It  would 
be  nseleas  to  Insert  a  surrwider  clause  in  a 
lease  requiring  the  lessee  to  go  to  the  trouble 
and  espwae  of  anssating  an  actual  reconrey- 


ancsh  wheft  there  is  a  Kovision  }n.the  lease  for 
his  advantage  which  is  self-executing  upon  his 
failure  to  pay  the  rentals.  We  must  construe' 
this  contract  so  as  to  give  some  effect  and 
meaning  to  every  part  of  die  same.  We  are  not 
permitted  to  aay  that  the  parties  hereto  have 
deUbeistely  inserted  a  dauae  in  this  oontract 
tfaat-is  useless  and  nnaoessswy,  wboi  a  fair  and 
reasonable  eonstructloo  will  pve  weight  and 
effect  to  it;  and,  following  this  line,  we  con- 
clude that  if  the  surrender  clause  baa  been  in- 
serted In  the  controct  for  the  benefit  of  the  les- 
see, and  affords  him  on  easy  and  expeditious 
way  of  ridding  lltniseM  of  the  contract  and  its 
lisbiMty,  the  forfeknre  clvase  in  pazagtairii 
1  mnst  base  been  inserted  for  tbe  benefit  et  the 
lessor  enly.  This  oonstruction.  will  give  both 
of  the  clauses  tbe  weight  and  effect  that  was 
reasonably  intended  for  them,  and  gives  both  of 
tbe  parties  to  the  contract  a  means  of  protec- 
tion and  a  way  irf  relieving  themselves  of  the 
eonteSct" 

In  McCee  Grimm,  supra,  the  lessee  al- 
leged tbat  he  had  offered  to  comply  with  tbe 
surrender  clause.  The  lessor,  by  reply,  denied 
this  allegation.  The  opinion  httlds  there  was 
a  material  Issue  of  fact,  with  the  burden  of 
proof  on  the  lessee,  and,  falling  to  prove  this 
affirmative  defense,  he  was  liable  f<Nr  tbe 
rentals  under  the  authority  of  Cohn  v.  €9ark, 
supra. 

The  lease  In  question  contains  a  surrender 
clause,  giving  the  lessee,  at  any  time,  on  the 
payment  of  fl,  the  right  to  surrender  the 
lease,  after  which  all  payments  and  ]iabill-> 
ties  under  and  by  virtue  of  its  terms  shall 
cease  and  determine.  The  error  is  In  holding 
that  the  lessee  Is  bound  to  do  one  of  three 
things,  and  that  the  $1,  paid  at  the  time  of 
the  execution  of  the  lease.  Is  sufficient  con- 
sideration to  support  the  option  to  do  either, 
in  addition  to  supporting  the  grant  for  tbe 
full  term  of  five  years.  I  do  not  so  under- 
stand this  contract.  The  leasee  had  the  op- 
tion, fbr  which  he  had  paid  noQilng,  to  sur- 
render this  lease  and  avoid  either  drilling 
or  paying  rental.  Under  the  express  lan- 
guage of  this  clause,  If  at  any  tlma  be  decid- 
ed to  avoid  the  obligations  to  drill  or  pay 
rental,  he  could  do  so  upon  paying  fl,  not  "an 
additional  $1"  to  the  lessor  and  surrender* 
ing  the  lease  for  cancellation.  This  negatives 
the  premise  that  the  $1  originally  paid  was 
Intended  by  the  partlea  to  pay  for  the  val- 
uable and  substantial  right  to  snrrendw  and 
avoid  the  expense  of  devel(V)menL 

At  one  of  the  periods  mentioned  in  the 
leaser  at  which  time  the  lessee,  by  the  terms 
<rt  tbe  lease,  had  the  option  of  either  drill- 
ing or  paying  rent,  or  of  refusing  to  do  ei- 
ther,, and  thtf^y  avoid  UabUity,  upon  tba 
payment  of  $1,  the  lessor  refused  to  accept 
the  rental  tendered  and  brought  this  actioa 
to  caned  the  leaser  No  bonus  had  been  paid 
and  tbffce  had  been  no  attempt  at  devel(^ 
ment  The  covenants  for  development  and 
payment  of  royalties  being  the  real  considera- 
tion f^r  the  leasth  tha  omtract,  as  I  view  it. 
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SOfl  : 

was  at  that  time  nnperformed  on  the  part  of 
the  lessee,  $1  mmttoned  aa  part  of  the 
ocmslderatloa  was  merdy  nominal,  and  tlie 
leaaor  would  not  liaT«  executed  Oils  lease 
for  such  ooDBlderation. 

TIM  courts  hare  repeatedly  held  that  the 
real  and  moving  ctmrtdnatlon  for  leases  ot 
tSits  tibaracter  is  not  the  nominal  oonsldera- 
tloo  paid  In  adrance— that  Is,  the  fl  as  Is 
this  case— hut  the  eiplwatlon  and  derdop^ 
mmt  of  the  land  for  oU  and  gaa  Is  the  real 
conslde ration.  This  annoaBcement  has  been 
Mde  ao  fteqnoitly  hy  tbit  courts  that  a  de- 
dsiott  construing  similar  leases  can  scarody 
be  found  In  whidi  such  dedaratUns  are  ab- 
sent. In  the  case  oC  Federal  Oil  Co.  r.  West- 
ern Oil  Co.  (a  O.)  112  Fed.  S73,  the  lease 
under  consideration  was  identical  with  the 
one  here  in  reciting  $1  and  the  coTenants  to 
develop  as  the  consideration  for  Its  execu- 
tion. There  It  was  said: 

"The  cash  iiarmeat,  if  actually  made,  was 
merely  nominELl,  and  it  ia  quite  apparent,  from 
a  consideration  of  the  terms  of  the  whole  lease, 
that  the  lessors  voald  not  have  executed  it  for 
any  watSt  paltiy  consideiation.  If  there  waa 
DO  further  consideratiou  vridoh  the  lessee  waa 
bound  to  yield  to  the  lessors,  a  court  of  equity 
would  be  bound  to  refuse  the  enforcement  of  the 
lease.  The  consideration  would  be  so  trifling, 
compared  with  the  value  of  the  leasehold  inter- 
est, as  to  shock  the  moral  sense.  *  *  *  Oil 
leases  stand  upon  quite  different  grounds  from 
leases  of  other  immorable  property.  The  gor- 
erning  principle  in  gas  and  oil  leases  of  tbe 
diaracter  In  queatioa  ia  that  the  discovery  and 
productlou  of  gaa  or  oil  is  a  condition  precedent 
to  the  existence  and  continuance  of  any  vested 
estate  in  the  demised  premises.  Where,  as  in 
this  case,  the  only  consideration  is  prospective 
royaltiea  to  arise  from  exploration  and  develop- 
ment, failure  to  properly  explore  and  develop 
the  demised  premises  renders  the  agreement 
nudum  pactum,  and  works  a  forfeiture  of  tbe 
lease,  for  it  is  of  the  essence  of  such  a  lease 
that  the  woriE  of  exploration  aball  be  com- 
menced and  prosecuted  with  promptness." 

Under  the  terms  of  the  lease  In  question 
there  was  no  further  consideration  which 
the  lessee  was  bound  to  advance  to  the  les- 
sor. The  lessee  was  not  bound  to  drill,  nor 
was  he  bound  to  pay  rental.  It  Is  b^lng 
the  question,  In  my  opinion,  to  say  that  he 
was  bound  to  surrender  the  lease  unless  he 
drilled  or  paid  rental.  The  surrender  clause 
is  for  lessee's  benefit,  and  is  his  option,  for 
which  he  paid  nothing,  to  avoid  the  cove- 
nants In  the  lease.  That  Is  equivalent  to 
saying  that  binding  himself  to  avoid  liability, 
unless  he  elected  to  Incur  that  liability.  Is 
sufficient  to  amount  to  performance  on  his 
part  I  agree  that  if  the  lease  was  a  per- 
formed contract.  If  the  lessee  had  paid  a 
substantial  bonus,  or  was  botmd  to  perform 
something  that  would  be  of  substantial  bene- 
fit to  the  lessor,  in  consideration  of  tbe  Qve- 
year  grant  of  an  exclusive  privilege  to  ex- 
^ore  tbe  premises,  tlien  the  presence  of  the 


sarrender  dause  would  mt  reader  tlw 
tract  voldablfc  ^e  surrender  clause  does 
not  render  a  performed  contract  voidable, 
but  It  does  render  an  unperfbrmed  contract, 
wltiiont  a  sufficient  omslderatlon,  vt^ilable  at 
tbe  optlw  of  ttke  lessmr  where  it  Is  voidable 
at  the  option  of  the  lessee.  A  contract  is 
performed  when  the  consideration  moving 
from  the  lessee  to  the  lessor  had  been  paid 
or  performed,  or  when  the  lessee  Is  bound  by 
its  terms  to  pay  or  perform.  Other  cases 
holding  prOtqpectiTe  rojulties  to  he  the  mov- 
ti^  ctmdderatlon  fbr  eacecutiim  of  leases  of 
like  tractor  are:  Hnggtns  v.  Daley,  99 
Fed.  606k  40  Ol  a  A.  12.  48  L.  B.  A.  320; 
Venture  Oil  Co.  r.  Fretts.  152  Fa.  451.  25  AtL 
732;  Steelsmlth  t.  OarQan,  46  W.  Va.  27. 20 
S.  B.  978,  44  tfa  a.  A.  107;  Foster  T.  Bilk 
Fori  OU  Ca.  00  Fed.  ITS,  S2  a  C  A.  500; 
Gadbury  v.  Ohio  Oil  Co..  162  Ind.  0,  67  N.  B. 
2S9,  62  L.  B.  A.  885;  Cowan  v.  Badford,  88 
Va.  547,  3  S.  Bl  120 ;  Knight  r.  Ind.  Coal  Co., 
47  Ind.  110.  17  Am.  Bep.  602;  WiOterspoon 
V.  Stalay  (Tex.  Oiv.  App.)  ISO  S.  W.  657; 
Smith  V.  Onfrey  (lU.)  202  Fed.  100,  ISO  a  C. 
A.  436;  Owens  v.  Corsioana  Pet  Ca  <T». 
Civ.  Aro.)  160  S.  W.  103;  Long  v.  Sun  Co., 
182  La.  601,  61  Sooth.  684;  Great  West 
Oil  Co.  V.  Carpenter,  43  Tex.  Civ.  App.  228, 
85  S.  W.  57;  DlU  v.  Frase,  160  Ind.  63.  70 
N.  B.  871;  Ohio  Oil  Co.  v.  Detamore,  165 
Ind.  243.  73  N.  E.  807;  Jennings-Heywood 
Oil  Synd.  V.  Housslere-Latrellle  Oil  Co.,  119 
La.  798,  44  South.  fiOl ;  Murray  v.  Bamhart, 
117  La.  1023,  42  South.  492;  Hanafleld  Gaa 
Co.  V.  Alennder,  97  Ark.  167, 183  8.  W.  837 ; 
Berry  v.  Friable,  120  Ky.  887,  66  S.  W.  558; 
Bay  Stete  Pet  Co.  v.  Pom  Labr.  Co.,  121  Ey. 
637,  87  S.  W.  1102 ;  Flanagan  t.  Marsh  (Ky.) 
105  S.  W.  424. 

In  holding  that  tbe  $1  Is  sufficient  to  sup- 
port every  covenant  of  the  Lease  and  for 
the  entire  period  of  five  years,  it  is  said 
"tbe  $1  is  a  thing  of  value  In  the  eye  of  the 
law."  That  rule  prevails  in  actions  at 
law,  where  any  consideration  of  value  Is 
sufficient,  and  where  the  sufficiency  of  the 
consideration  wlU  not  be  inquired  into.  This 
Is  not  such  an  action.  This  Is  an  action  of 
purely  equitable  cognizance,  and  a  court  ot 
equity  will  loc^  to  the  reasonableness  of  the 
moving  consideration,  miat  was  held  in  the 
case  of  Federal  Oil  Co.  v.  Great  Western 
OU  Co.,  supra,  where  It  was  said: 

*^cept  to  the  extent  of  fl,  the  lessee  baa 
yielded  no  consideration  tm  the  lease;  nor  Is 
It  boand  by  any  enforceable  promise  or  cove- 
nant, for  the  breach  ot  whldi  the  lessors  would 
have  a  right  of  action  to  compel  the  payment 
or  yielding  of  any  further  consideration  what- 
ever. •  •  •  The  complainant  la  under  no 
obligation  to  pay  the  monthly  rental  •  •  • 
Tbe  lessors  could  maintain  no  action  to  recover 
tbe  same  if  the  complainant  should  refuse  to 
continue  paymmt.  Sudi  a  lease  Is  without 
consideration,  and  must  be  held  nudum  pactum 
and  v^   A  leaaa  so  unfair,  ineqnitaUe,  and 


Digitized  by  Google 


SXCH  T.  DOnXGtHBT 


108 


*ff«iBit  food  omOmm  bd  «Mrt  onijM  to 

fwoe." 

OCher  cases  to  like  effect  are:  Long  t. 
Sun  Cot  Bopra;  Hocglns  t.  I>aley,  npra* 
Benr  V*  Friable,  supra;  JTennliigs-Haywood 
OH  Synd.  v.  Housslerfr-LatreiUa  Oil  Co,  so- 
iwa;  Smltb  t.  Goffey,  supra;  Murraar  t. 
Bunbart,  siqira;  Owens  t.  Oorslcana  Pet 
Co.,  tapttL 

It  is  suggested  that  the  fl  in  many  in- 
stances has  been  held  to  support  a  oonvey- 
ance  of  land  by  warranty  ^ed»  and  the  case 
of  Ehrig  T.  Adankfl^  168  Pac.  la  dted 
as  authority  on  this  piopoaltioa.  That  was 
not  the  question  before  the  court  In  that 
casBf  In  that  case  a  restricted  Indian  had 
by  warranty  deed,  and  for  a  sufficient  oon- 
sideratloa.  attempted  to  etmwvr  certain  land. 
By  reason  ot  the  restrictions  on  alienation 
that  deed  was  void.  Later,  and  after  the 
restrictions  had  been  ronoved  by  oi>eratlon 
of  law,  the  name  Indian  cocTeyed  the  same 
premises  to  the  same  grantee,  under  a  deed 
reciting  a  consideration  of  $1.  It  waa  cm- 
tended  that  the  principal  consideration  for 
tills  Isat  deed  was,  in  fact,  the  consldera- 
tim  reodred  under  tbe  first  deed,  and,  the 
first  deed  being  Told.  therefore  tlie  last  deed, 
based  on  the  same  consideration,  was  void. 
It  was  said : 

*T1»ere  Is  no  merit  in  the  contention  that  Uie 
deed  of  July,  iSHO,  vas  void  for  the  reason 
that  it  was  supported  prindpaUy  by  the  con- 
sidentlon  ncetrcd  under  the  deed  of  1907. 
There  is  no  aUegatioii  ct  frcod  or  want  of 
ooaaideratitHi.  The  seccaid  deed  stands  as  an 
independeiit  transaction.  Xlie  ^lottee  being 
of  less  than  one-half  blood,  all  restrictions  np- 
on  his  powers  of  alienation  of  this  land  were 
removed  by  tbe  act  of  May  27,  1908.  When 
he  saw  fit  to  convey  this  land  to  Bratton  in 
1910  for  $1,  he  was  at  liberty  to  do  s<^  vitb- 
oat  regard  to  Us  void  deed  made  prior  to  this 
act.  The  fact  that  the  Indian  appears  to  have 
been  saffidottly  honest  to  reoogniae  and  re- 
member the  c<»i8ideration  which  he  had  le- 
ceived  under  the  void  deed  did  not  Impose  any 
rcstrictioDs  upon  his  power  to  alienate." 

^e  aoBiclmcf  of  tlia  consideration  was 
not  in  question.  Tbe  question  was  whether 
reoelTbig  coasld<a«tlon  under  a  void  deed 
rendered  the  later  deed  void.  In  the  Instant 
case  tbe  queeUon  necessary  for  determlna- 
tloD  is  whether  the  lessor  had  received  a 
sufficient  consldraatlon  to  dlstlngnlsh  tiiia 
case, from  the  rule  that  eontracts  oaperform- 
ed,  without  sufficient  conslderatloo,  which 
are  €fpUonfA  as  to  one  are  optional  as  to  both. 


It  is  not  contended  that  tbe  lessee  was 
bound  to  render  a  snfflclent  consideration  Id 
the  future  by  developing  the  premises  or 
paying  rentals.  He  was  not  bound  to  do  ei* 
ther. 

This  action  to  cancel  the  lease  being  of 
purely  equitable  cognizance,  a  court  of  equity 
mnst  Inquire  Into  the  snfflciency  of  the  con- 
sideration, and  must  say,  as  I  view  tbe  lease, 
the  covenants  to  develop  and  pay  royalties 
were  the  moving  consideration  from  the  lea- 
see to  the  lessor,  and  the  lessee  was  not 
bound  to  perform  these.  That  being  tme, 
and  there  being  no  development,  this  case 
falls  squarely  within  the  rule  announced  in 
HUl  Oil  &  Gas  Co.  v.  White,  58  Ofcl.  748, 
1S7  Pac.  710,  where  it  was  said,  Mr.  JusUca 
Hsrdy  qwaldng  for  tbe  court: 

"The  rule  ia  this  state  is  that  oontracts  na- 
perfonned,  without  soffidoit  oonddsratkn, 
which  are  opUcoial  as  to  we  are  optional  as  to 

both." 

^e  contract  here  was  unperformed,  be- 
cause no  sufficient  consideration  had  been 
paid,  nattier  was  the  lessee  bound  to  do 
anything  that  would  amount  to  sufficient  con- 
sideration. 

Other  cases  in  which  this  rule  waa  an- 
nounced are:  BVaiA.OU  Co.  t.  BeUevlew,  29 
OkL  719,  119  Pac.  260b  4&  L.  B.  A.  (N.  &) 
487 ;  Superior  Oil  Co.  t.  Meblln,  2S  OkL  809, 
108  Pac.  645,  188  Am.  St  Rep.  942;  Kfdach- 
ny  T.  Galbreath,  26  Ofcl.  772,  UO  Pac.  90^  38 
li.  B.  A.  (N.  S.)  401;  Brown  t.  Wilson,  160 
Pac.  94,  L.  B.  A.  101TB,  1184. 

Aaumlng  ttiat  tbe  $1  mentioned  ea  a  part 
of  file  oonBlderatttm  was  In  fact  paid,  this 
payment  was,  in  my  optnSon.  wholly  ina^ 
quate  to  sui^KOt  tbB  exclusive  right  to  mter 
and  Qcplore  fbr  five  years,  and  the  lower 
court  did  not  err  in  giving  tbo  Vbbbot  tlie 
right  to  terminate  tbe  contract,  wtdetk  was 
without  sofficLeot  consideration,  unparfovm- 
ed  and  (^MlMial  as  to  tbe  lessee  and  ttiere- 
for  optional  as  to  the  lessor. 

It  is  a  nnlTersal  rule  that  courts  will  not 
grant  spedflc  performance  at  the  instance  of 
one  of  the  parties  to  an  unperformed  contract 
who  himself  Is  not  bound  to  perform  tbe 
contract.  Hiere  Is  an  nnbrokra  line  of  de- 
dslons  of  this  court  following  that  rule.  To 
Aeay  the  lessor  the  tight  to  go  Into  court 
and  proper  action  cancel  such  a  contract 
Is  to  deny  him  a  remedy  In  the  courts  of 
which  he  might  arvall  hlmsdf  by  force  of 
arms. 
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BAfiTBIRN  OTIj  OO.     BViATT!  et  aL 
Q^o.  6812.) 

(SapnmB  Court  of  Oklahoma.  Not.  12,  191S. 
Bdtearing  Denied  Dbe.  81,  1AL&) 

1,  Mnras  AiTD  HiNEULB  «ssi58,  n-On.  ahb 
Oab  Lbasb— OoNauwaanon— Mutuauit— 
^Cebuihatioit.  . 

An  oil  and  saa  lease  on  80  acres  of  land  for 
a'  term  of  10  years,  and  as  long  thereafter  aa 
on  or  saa  la  produced,  executed  for  a  cash  con- 
sideration or  bonua  of  ^,100,  and  $2,000  to  be 
paid  out  of  26  per  cent  of  the  working  interest 
of  oU  produced,  and  which  provides  for  a  royalty 
to  the  lessee  of  one-eishtli  of  the  oil  and  a  stipu- 
lated sum  for  each  gaa  wdl,  the  leasee  agreeing 
to  complete  a  well  In  90  daya  from  date,  or  pay 
at  tito  rata  of  |20  qnartaily  In  adranoe  fov  each 
addHteaal  three  oumtlu  radi  compMion  is  de- 
layed, la  supported  by  a  snffldent  consideration, 
and  la  not  Toid  for  want  of  matuality*  notwith- 
standing the  fnrtiier  agreement  that,  upon  pay- 
ment of  91  at  any  time  after  giving  three 
months'  notice,  the  lessee  ahonld  have  the  right 
to  surrender  the  lease  for  cancellation,  after 
which  all  payments  and  liabilities  thereafter  to 
accrue  under  and  by  virtue  of  its  terms  should 
ceaae  and  determine,  and  the  grant  become  abso- 
lutely null  and  void;  and  audi  right  given  the 
leaaee  to  tenninate  does  not  oonfer  a  oorreapond- 
ing  right  of  termination  upon  the  lessors. 

2.  Mines  and  Mzhebau  ^378(1)— ahd 
Gas  Lease— Ikplied  OovmAim-OPXU- 

TION. 

In  an  oil  and  gas  lease  for  a  term  of  10 
years,  and  aa  long  thereafter  as  oil  w  gaa  la 
produced,  provMing  royalties  on  the  oil  and  gas 
to  be  paid  the  leeaor,  and  imposing  the  alterna- 
tive duty  on  the  leasee  of  completing  a  well  in 
90  days,  or  paying  a  sum  Q>eciGed  in.  advance 
each  additional  three  mootbs  such  completitHi 
is  delayed,  there  la  no  implied  covenant  for  dili- 
gent operation,  or  operation  at  aU,  during  tlie 
term  of  10  years;  merely  because  auch  opera- 
tions maj  be  conducted  successfully  and  prc^ta- 
1^  to  the  parties.  The  leasw  fa  deemed  to  have 
assrated  to  t^e  pos^KMiement  of  operatiou 
tikrongh  the  several  periods,  and  bound  to  aooept 
the  periodical  paymenta  therefor. 
S.  Mzms  ARD  BbmBAza  «B978Gi)-On.  ahd 

QaB  LBABI-OAHOnXATIOir. 

Undw  audi  lease  the  leasw  la  not  entitled 
to  a  decree  ef  focfetinre  or  cancellation,  or 
other  relief  for  drainage  of  the  leased  premises 
suffered  by  failure  to  drill  offset  wells  during 
the  portion  of  the  term  of  10  yeor^  for  which 
payments  for  delay  in  completing  a  well  are 
made  and  accepted  witli '  knowledge  of  mdh 
drainRge. 

4.  MlHBS  AND  MiNEEALS  «=»78(2)— Oil,  AN^ 

Gas  Lease— Failure  to  Dbill  Offsbt 
Wells— FoBrairtTRB  on  Cancellation. 
Assuming  that  under  such  lease  an  obliga- 
tion to  drill  ofEset  wells  during  the  KVyear 
period  for  the  protection  <^  the  premises  against 
drainage  from  weDs  operated  on  adjacent  lands 
can  be  implied,  and  that  where  tlie  kasor  de- 


mand that  Btich  wells  be  drilled,  and  dedinea 

to  accept  further  payments  for  dday  In  «om- 
pletlng  the  well,  a  cancellation  tx  forfeiture  of 
tlie  lease  may  be  decreed  for  failure  of  the  lessee 
to  do  so  in  a  reasonable  time  after  snch  demand, 
such  forfeiture  or  cancellation  will  not  be  de- 
creed in  circumstances  where  drilling  such  offs^ 
would  not  be  reaaonaUy  expected  of  operators 
of  ordinary  prudence,  having  regard  for  the 
interests  of  both  lessor  and  lessee,  and  where 
the  leraee  makes  timely  tmder  of  aU  paymenta 
due  for  delay;  and  eqwdally  so  where  It  rea- 
scmably  ajveara  tiiat  sudi  oSmA  well  vouU  not 
be  profitable  to  lessee,  and  where  it  doea  not 
reasonably  appear  tiiat  the  value  of  the  in- 
terests of  the  lessor  in  the  oil  that  probably 
could  be  saved  fnmi  drainage  by  such  ojCaet  well 
would  substantiaUr  exceed  the  amount  stipu^ 
lated  to  be  paid  for  delay  In  oomplating  a  well. 

Turner,  Jf.,  diaaaating. 

Error  from  Superior  Court,  Talsa  Coantjr; 
M.  A,  BreAlnrldga,  Judge. 

Action  by  JoseiAi  W.  Beatty  and  anoUier 
against  the  Eastern  OU  Company.  Judgment 
for  plalDttfTs,  and  defendant  bringa  error. 
Reversed  and  remanded. 

Sowland  ft  Talbott;  of  Baztlanmsb  fdr 
plalntUT  in  error. 
Davidaon  A  WUUama,  of  Tolaa,  for  dtfud* 

ants  in  error. 

Burford,  Robotson  ft  Ht^man,  o£  Okla- 
boma  City,  amicus  curlie. 

MII^,  J.  Tbis  action  waa  commenoed  la 
the  conrt  below  on  July  25,  1912,  by  defend- 
ants in  error,  aa  plalntUCa  therein,  to  caned 
and  remove  as  a  cloud  npon  their  title  to  80 
acree  of  land,  of  which  th^  were  the  own- 
ers, an  fdl  and  gaa  leaae  therem,  whidi  they 
had  executed  and  delivered  on  the  14th  day 
of  September.  A.  D.  1910.  to  the  plalntur  In 
«Tor.  d^endant  below.  Ibae  waa  Judgment 
for  tile  i^alntura  for  cancelation  aa  prayed, 
to  reverse  vrtiidi  OAs  proceeding  In  error  is 
prosecuted. 

The  lease  tn  qpiestlon  was  executed  for  a 
cmurideratlon  or  cash  bonus  of  $2,100,  paid 
at  the  time  of  Its  execution  and  deliTer;,  and 
an  additional  bonua  of  $2,000  to  be  paid  out 
M  26  pear  cent,  ct  the  working  Interest  of  the 
oU  prmbioed  from  said  land.  It  was  for  a 
term  ct  10  yean  from  date  thereof,  and  aa 
long  Oereafter  aa  oil  or  gas,  or  either  oC 
them,  abould  be  produced  therefrom.  The 
leasee  ooveaanted  and  agreed  to  pay  royal- 
tlM  of  om-ei^th  of  all  oil  produced,  or 
the  market  price  therefor,  and  $150  per  year 
f<Nr  the  gas  from  each  and  every  gaa  well.  If 
the  product  ahonld  be  martceted  and  used  off 
of  the  premiaee.  The  leasee  further  agreed 
to  complete  a  wdl  on  said  premlaea  wtUiln 
90  days  from  the  date  of  the  leas^  or  pay  at 
the  rate  of  $20  quarterly  In  advance  for  each 
additional  three  months  sutA  oanidetlon 
should  be  delayed.    It  waa  agreed  that 
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tlie  cM^etlDn  of  ft  1r«il  Aoald  {>«  and  opoy 
ate  as  a  full  Uqnidatioa  o£  all-  rantala-  tor 
ieiay  nader  that  provlsloo  dttriog  tba  re- 
mainder of  the  tem.  It  waa  also  a«Eeed 
(hat  snch  pajmoitB  ahould  be  deciocUed  to 
the  credit  of  thejeasora  In  tba  CwtnU  Na- 
ttonal  Bank  of  IMIaa,  Oki,  It  fraa  farther 
agreed  that;  in>on  thie  parmrat  of  CI  at  «n7 
time  after  giving  three  nootha*  nottoe^  the 
Innnrn  should  have  the  jlght  to  aurreodw  the 
lease  for  canc^atloB.  after  whl^  all  pay- 
m«its  and  llatdUtles  thweafter  to  aMroe  «bp 
der  and  t)^  rlrtoe  of  Its  terms  sboald  cease 
and  detennloe.-  and  .fihe  grant  become  atiao- 
tait^  null  and  void. 

There  was  no  material  conflict  In  the  erl- 
dence.  It  ai4>eara  therefrom  that  the  lenee 
bad  not  commenced  operatioos  and  no  well 
was  owii^ted  on  tlie  prenlaes  at  ttie  time  of 
ttie  trial.  The  lessee,  howerer,  had  paid 
and  the  lessors  had  accepted  all  payments 
dae  for  all  onartttlr  pertoda  ef  delay  op  to 
the  gnartw  commencing  on  June  14t  1012. 
The  lessee  tendered  the  parment  for  d^aj 
for -that  qoarttf  in  adranoek  but  the  lessors 
refused  to  accept  the  same  or  any  snbseQMSd; 
quarterly  payments  for  dtiay.  Th^  lessee 
thereI^Mm  dfvofltted  the  payment  due  tor  tbe 
qnarter  beginning  June  14,  1012,  and  for 
eadi  subeaquent  qnarter,  to  the  credit  of  fba 
lessors  In  the  bank  designated  in  the  agree> 
mcot.'  On  ^tember  37,  1911,  the  lessors 
nottfled  the  lessee  In  writing  that  a  well  bad 
been  dHlted  upon  land  adjoining  the  leased 
premises,  producing  cU  tn  paying  Quantities, 
and  that  the  same  was  being  operated  and 
draining  the  oU  from  beneath  th^  land,  snd 
aoode  demaad  tbat  the  lessee  drill  an  (rfEwt 
wall  on  tbelr  land,  and  unless  this  was  done 
tbey  would  institute  action  for  the  canoeila- 
«loD  of  flw  lease  and  damages  tw  failure  to 
drill  said  well  And  again  an  JtBM  U,  IftU, 
Qtey  notified  the  lessde  tixat  the  said  wsU  en 
the  adjoining  premises  was  draining  the  oil 
from  bensatti  their  land,  and  demanded  that 
the  lessee  commence  an  offset  wdil  on  tbelr 
property  within  tbe*nect  80  days,  and  con- 
tbnie  ihe  4rllliDg  thersoC  wltbout  anoece*- 
mrj  delay  to  flnal  completion;  and  tbat» 
Dnl«8S  this  was  done,  they  would  declare  the 
lease  forfeited,  and  terminate  the  rights  and 
INTlTlleges  oC  Oie  lessee  tbarennder,  and  would 
instttnte  an  action  for  cancellatioa  of  the 
lease  and  tor  damages  for  failure  to  develop 
and  protect  the  property.  Tbey  further  no- 
tlfled  tihe  lessee  that  tluy  would  not  accept 
any  farther  payments  for  delay. 

Special  findings  of  fact  and  omeludons  ot 
law  wer»  not  requested,  and  there  was  a 
gepsfal  finding  imly  for  the  plaintiffs,  so  it 
does  not  appear  upon  which  of  the  .several 
groDDds  nged  tlie  decree  of  canoeUatlon  was 
jBade. 

The  defandants  In  error  in  tbelr  brief  In- 
sist that  the  Judgment  should  be  sustained 
■PMi  any  one  oC  three  grounds,  namely: 
nnt  tbat  the  lease  |g  "unilateral*  and  there- 


fore subject  to  be  terminated"  Iv  tbem; 
second)  for  breacb  of  the  4ivpUcd  oovau»b 
to  develop  tbe  xmvetty;  and,.  tMrd,  far. 
breach  of  the  In^dled  covenant ,  to-  t^oteot 
the  premises  fr<Kn  drainage  ynSks  drilled 
upon  adjacent  land.- 

[1]  It  Is  now  w^  settled  by  previous  de«> 
dskms  of  this  court  tbat  the  toase,  baviog 
been  executed  for  a  valuable  oansLd^Uoo- 
to  wit,  9^100  cash  in  bind,  in  addition  tot 
the  covenant  to  develop  And  par  royalties 
or  to  pay  rentalsiln  Hen  of  such  dev^UipDwttj 
Is  valid,  notwltbstandlng  the  so-called  sutt 
render  da  use,  and  Is  not  subject  to  canoelr 
latlon  on  the  ground  that  the  contract  la  an^ 
flateral  and  void  for  want  o€  mutnaUty,  and 
that  the- right  glvoi  tbe  lessee  to  terminate 
does  not  confer  a  correeponding  ri^t  of 
tecmlaatfcon  upon  the  lessors.  I<^rthweflt>; 
ent  Oil  di  Gas  Ct>.  v.  Bnutns^  Pac.  SS9, 
(decided  Oct  S,  1918>;  Pacini  et  al.  v.  Bom- 
garuBr,  ITS  Pac.  587  (decided  Oct  a  191B). 
Xherefope  the  Judgment  of  tb«  trial  court 
cannot  be  sustained  upon  tbe  first  ground 
above  stated. 

.  CI]  As  to  the  second  ground,  it  is  sufficient 
to  say  that  no  covoiant  to  develop  the 
:  property  can  be  InqHled  in  the  itace  of  aif 
eataess  stipulation  few  periodical  payments 
for  delay  thereof  not  extending  beytmd  a 
definite  term.  Atthot^  .  devdopmrat  on 
other  lands  in  tbe  vldnityimay  show  the 
premdaea  to  be  situated  In  ell  and  gas  terr 
ritoiry,  and  prove  the  adaptability  of  their 
land  for  suoceasful  and  pn^taUe  mining 
operations,  tbe  lessors  have  no  1^1  cause 
for  complaint  so  long  as  tboy  receive  con*- 
pensation  for  Uxe  delay  tax  whldi  tbey  bave 
contracted,  and  tbe  operations  on  nolgh bon- 
ing lands  do  not  drain  tbelr  premises  Xhls 
court  has  never  held,  and,  so  far  as  we  are 
awace^  neither  has  aoiy  ether  court,  tbat.nv- 
der  sn<^  conditions  a  covraant  for,  diligent 
operatlcm,  or  opecation  at  all,  wMl.be  Im- 
plied. I 
In  oae  dass  ct  cases  coveoaiuts  for  devel<^ 
mmt  bave  been  farid  to  arise  by  impllcaUw 
where  proqtective  royalties  were  lield  to  be 
the  acie  or  a  sabstantlal  part  of  the  consld* 
eratlcHib  no  provlslim  being  made  la  tbo 
leases  for  the  time  of  beginning  (4)erationB 
or  oompcnsatlMk  llor  dsl^.  In  sacb  cireom- 
stances  It  has  be^  held  tbat  operations 
mnst  commence  within  a  reasonable  time 
and  be  prosecuted  with  dlllg^ce.  In  an- 
other class  of  cases.  In  which  after  a  weU 
bad  been  commenced  or  completed,  and  the 
provlslfm  in  the  lease  for  payment  for  delay 
in  comntfficlng  or  completing  a  .well,  as  Uie 
case  may  be.  was  no  longer  iveratlTei  ooye- 
nants  for  diligent  operation  thereafter  bave 
beoi  Imiidied.  In  yet  another  dass  of  cfts^q, 
in  wbleb.  although  tbe  lease  provided  f or  tb^ 
tbne  in  wbidi  a  well  should  'be  oonunoioed 
or  completed,  and  for  paym^ts  for  perlodi^ 
cal  delayer  bat  there  was  no  fixed  terra  «r 
llmltaHnn  d  time  b^rond  vbldh  deretopmoil 


Digitized  by  Google 


in  FlOiinO  BBPOBinB  <OkL 


106 

maj  be  AMayed  by  sadi  paymenfa^  It  «&■ 
hffld  that  Vbe  iMBor  may  nCase  Ritih  pay- 
menta  tor  delay  and  demand  AvfcHopmeat 
wttUn  a  reawMiable  ttme  thereafter,  and 
tennliiatd  the  leoae  tor  fhUnre  of  Uie  lessee 
to  oomidy  therewith.  But  In  no  case,  so 
fsT  as  we  are  advised,  vxcept,  perhaps^  In 
Indiana,  lAere  the  lease  U  for-  a  definite 
term  and  prorldes  for  the  payment  of  a 
stipulated  sum  for  delay  during  that  term, 
and  ttiat  prorlidoa  la  still  effiectlTeb  haa  It 
been  Md  that  the  lesaor  can  refose  the  stip- 
nlated  payments  for  dday  and  reoover  dam- 
age%  (V  Invoke  a  forfeiture  for  tellnre  to 
dendop  upon  demand.  To  do  ao  would  be 
vbdaitlre  of  ftmdamental  principles  of  the 
lav  omtracta  It  would  permit  one  party 
to  the  cootract  to  demand  and  enforce  Im- 
mediate performance  of  that  whldi  he  has 
mgreoA  may  be  deferred.  The  lesscw  soflMn 
no  Injury  In  coaseqnenee  of  his  inability  to 
otmipd  derelc^nait  under  each  dnnmutanc- 
es,  exoqjit  dtiay  In  realising  the  agreed 
royalties  iQNm  the  oU  and  gas  produced.  The 
oU  and  gas  are  stiU  available  for  later  oper* 
atlons,  and  to  the  delay  be  has  solemnly 
aasMbed  by  hts  contract  for  a  compensation 
payable  as  stipulated  Oieretn. 

Drainage  can  be  prevented  only  by  drill- 
ing olbet  wellB,  and  what  has  been  said 
with  reference  to  an  Implied  covenant  to  de- 
velop during  the  term  of  10  years  would 
seem  to  logically  apidy  to  an  Implied  cove- 
nant to  protect  ttie  premlaea  from  drainage 
by  wells  drilled  upon  adjaomt  land  wtthtn 
said  term,  and  It  has  been  ao  held.  Carper 
r.  United  Fuel  Gas  Oo.,  78  W.  Ya.  488,  89 
a  S.  12,  I«  B.  A.  1917A,  171;  Stanley  v. 
United  rud  Gas  Gov,  78  W.  Va.  79B,  90  S.  Bl 
844.  Tba  rale  announced  In  Brewater  v. 
lAnyon  Zinc  Oo..  77  <l  a  A.  218.  140  Fed. 
801.  and  adopted  by  this  court  In  Ind.  Oil. 
Oas  &  Devdfvment  CO.  McCrory  et  aL, 
42  OU.  188,  140  Pac  610,  and  followed  In 
Bladcw^  OU  ft  Oas  Co.  V.  Wbltesldes,  174 
Pac  678,  that  a  fcvf elture  may  be  decreed 
for  breadi  of  Implied  covenant  trf  an  oil  and 
gas  lease  does  not  obtain  In  West  Virginia, 
bat  the  remedy  for  soch  breadi  is  ttiere  held 
to  be  an  action  for  damages,  fa  the  coses 
<dted  the  Supreme  Court  of  West  Virginia 
held  ttiat  Oie  lessor  was  not  aiUtled  to  re- 
corer  damages  for  drainage  suffered  by  rea- 
son of  the  failure  to  drill  offset  wells  during 
the  period  covered  by  paymmta  made  and 
accepted  In  lien  of  diUlh«  a  well,  a  holding 
whldi  appears  to  na  to  be  sound  and  to  ac- 
cord with  the  highest  sense  of  justice  and 
light  The  lessor  having  accepted  the  agreed 
comppfiwiMon  for  delay  in  operatlona,  mani- 
festly he  should  not  be  permttted  to  recover 
in  addition  thereto  as  damages  the  valne 
€ft  his  share  of  the  oil  and  gas  drained  from 
the  leased  prdnises  during  the  time  covered 
by  Budi  payments  ;  the  amHlcatlon  ct  vrbldi 
to  tlds  case  necessarily  lesidts  In  the  oon- 
^zinaim  that  the  lessors,  having  accepted  the 


paymenbi  tor  dolay  In  drUBpg  a  wiai  iv  to 
tbe  qnaztar  oommenHng  June  14.  1012.  witk 
knofriedge  of  the  fiict  fhi^  the  land  waa 
being  drained,  they  cannot  be  heard  to  oobt 
^aln  of  anyfldng  they  may  have  snOesed 
by  reason  of  drainage  prior  to  that  time* 
notwithstanding  the  notice  and  demand  of 
Septenaber  27,  1011.  They  aoceptod  pay^ 
ments  for  delay  subaevient  to  giving  that 
notice  and  maldng  tliat  dunand,  and  thava* 
by  cleariy  waived  any  ri^t  which  they  may 
have  had  to  daim  a  fnCritma  for  fisUm 
to  drill  an  offset  well,  and  thsnby  ^totoefe 
against  drainage  durtaig  tba  time  coivend 
by  tlie  payments  accepted;  tliat  li^  prli»  to 
June  14,  1812. 

[3,4}  Thm  ronaina  yet  to  be  cwddwed 
the  lUfiit  to  a  decree  of  forfeltore  or  cuof 
ceUatlon  by  reason  at  the  failure  of  the 
leasee  to  comply  with  the  demand  made  on 
June  14,  1012,  to  oommeBice  an  offset  wdl 
within  80  days,  and  proaecnte  the  same  witik 
dlllteence  to  comidetlon,  and  thereby  preveot 
farther  loss  by  drainage,  nw  lessors,  hav>- 
Ing  reCOsbfi  to  aocept  the  paymsnt  doe  and 
tendered  an  that  day  toe  fnitber  dday,  and 
adhered  to  the  notice  then  glvai  of  their 
intention  to  accept  no  payments  tliezeafter 
for  diat  purpose^  It  camiot  be  held  that  they 
have  waived  any  remedy  they  may  have  had 
on  account  of  failure  of  tlie  leassn  to  psotseC 
the  premises  against  sncfa  subsequent  drain- 
ago. 

We  have  already  suggested  that;  In  vlair 
of  the  tiiipmeu  provlaAons  of  the  leaas,  It 
would  aeem  doubtful  If  a  covenant  to  iwo- 
tect  the  premlsea  against  drainage  can  bd 
implied  during  the  period  that  payment  for 
delay  in  drilling  a  well  may  be  made.  No 
authority  has  been  dted  bidding  that  may 
be  dooei  However  unlike  the  eaossqasaces 
which  reaolt  from  not  implying  a  covenant 
to  dftvdop  under  such  eireamatancea  that 
the  lessor  can  mffer  no  injury  except  delay 
in  realising  royalties  for  iriilcb  he  ia  en- 
titled to  Oks  compenaattcn  agreed  upon  tber» 
In.  it  U  apparent  that,  vinlaai  the  lessor  has 
some  rl^t  to  prevent  drainage  during  the 
fixed  term  in  whldi  the  oompleCion  of  a  well 
may  be  dOIayed  by  making  periodical  pay- 
meotsk  anions  loss  to  him  may  result  It 
is  not  difficult  to  cmcelve  a  idtnatioo  aris- 
ing vrhere  tiie  consldaiitlon  for  tte  lease 
and  tba  payments  for  dtfay  together  would 
be  so  much  less  than  the  royalties  oa  the 
oil  or  gas  lost  toy  drainage,  and  wtdA  could 
have  beoi  secured  1^  olhet  mSla,  that.  In 
view  of  the  natoxe  of  the  subject-matter 
and  the  purpose  of  the  lease,  it  ooold  not  be 
said  that  BodL  resulto  were  intnded  by  the 
parties. 

The  Snpreme  Court  of  West  Virginia  In 
CaipCT  T.  United  Fuel  ft  Oas  Co..  supra,  up- 
on the  AiiBOTy  that  to  say  the  lessor  intended 
the  oil  and  gas  nWxb  might  be  found  in  hla 
land  to  be  withdrawn  from  it  otherwise  fliaa 
throusb  wcOlB  drilled  mi  It  under  the  leaaoh 
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and  thns  let  it  go  tcf  other  persons  for  noth- 
tag  as  an  inddoit  of  hi»  proGureiiMnt  of  a 
anall  monogr  reetal  tor  d^ay,  woidd  Iw  In- 
conslBtait  with  reawm  and  contzaxy  to  le- 
gal ptindplea  goTeraing  the  relation  of  the 
parties,  worked  ont  and  announced  a  mle 
which  it  deemed  consonant  with  established 
principles  and  afforded  means  of  protection 
to  the  lessor.  The  rule  anuoimced  In  tiiat 
case  la  that  there  la  an  Implied  condition 
that,  in  the  event  of  such  drainage  or  Im- 
minent danger  thereof,  the  lessee  will,  npon 
demand  of  the  lessor,  drill  a  well  on  the 
leased  premises  for  the  preveiitlcai  of  loss 
of  the  snbject-matter  of  the  lease  within 
the  last  period  for  which  d^ay  rental  has 
been  or  shall  be  accepted,  or  commence  one 
wlttiln  said  period  <md  diligently  prosecute 
the  work  on  It,  acoon^anied  by  notice  of 
intention  to  refuse  to  recttita  further  pay- 
ment of  roitals  and  declA'e  forfeiture  of 
the  lease  for  failure  to  drill  the  same.  The 
court  considered  that  case  with  vnnsnal 
care  (Stanly  t.  United  Fael  &  Oas  Co., 
supra),  and  the  rule  announced  appears  to 
be  siv>ported  by  sound  reasoning;  but,  on 
account  of  the  great  Importance  of  the  ques- 
tion, we  do  not  feel  disposed  to  adopt  It 
until  the  question  has  been  briefed  and  ar- 
gued, and  the  opportunity  Is  afforded  for 
full  cfHisideratton  thereof  In  the  light  of  our 
own  dedsltmg.  For  reastms  which  will  pres- 
ently appear,  it  Is  unnecessary  to  determine 
the  qnestitHi  in  this  case.  While  the  West, 
Virginia  court  held  that,  under  the  drcumr 
stances  stated,  an  implied  condition  to  drill 
offset  wells  would  thereupon  arise,  exc^t 
for  the  consequences  following  a  breach 
thereof  in  that  Jurisdiction,  the  obligation 
ml^t  as  well  hare  been  termed  an  implied 
covenant 

Assuming,  without  de<^dlng,  that  an  ob- 
ligation, ^titer  in  the  nature  of  an  Implied 
covenant  or  an  Implied  condition  to  there- 
after protect  the  premises  against  drainage, 
can  be  Imposed  by  making  demand  and  giv- 
ing notice,  as  was  done  ttf  the  lessors  <m 
Jnne  14,  1912,  and  that  for  breach  of  such 
obliga^o  a  forfdture  or  cancellation  of 
the  lease  may  be  decreed,  the  obligation  cer- 
tainly cannot  be  imposed  or  held  to  arise 
against  permitting  any  drainage  at  all*  how- 
ever itUght  Obviously,  there  most  be  actual 
or  threatened  drainage  In  a  snbstantial 
sense.  HaU  r.  Sa  Fenn.  OU  Oo.,  71  W.  Va. 
82,  7«  &  B.  124.  No  obligation  to  drill  an 
offset  w^  diould  be  imiKMed  on  the  lessee 
which  would  probably  result  In  a  loss  to 
1dm,  and  where  the  lessor  soflers  no  sub- 
stantial pecuniary  loss  by  such  drainage. 
The  rule  announced  by  the  courts  is  even 
more  favorable  to  the  lessee  than  that  In 
Brewster  v.  Lanyou  Zinc  Co.,  supra,  speak- 
ing of  breadi  of  an  Implied  covenant  to 
fully  develop  the  premises  and  protect 
against  drainage  by  the  exercise  ot  veamn- 
aUo  dfllcaoosh      court  said: 


00.  T.  BEATTT  ^ 

"No  breach  can  ocfior  save  where  tiie  abeenos 
of  such  diligence  is  both  certain  and  snbstaiH 
tfal,  in  view  of  the  actual  dieumstances  at  the 
tim^  as  distinguished  trim  mem  upectations 
on  the  part  of  the  lessor  and  conjectare  on  the 
part  of  the  mining  entbnsiasts.  The  large  ex- 
pense incident  to  the  work  ot  exploration  and 
devdopment,  and  tiie  faet  that  the  lessee  mnst 
'  bear  the  loss  if  the  operatiims  are  not  soecess- 
,  fnl,  reqaire  that  he  proceed  wi^  doe  r^ard  to 
his  own  interests  as  well  as  those  <^  the  lessor. 
No  obligation  rests  on  him  to  cariy  the  opera- 
tions beyond  the  point  where  they  will  be  profit- 
able to  him,  even  if  some  benefit  to  the  lessor 
will  result  from  them.  It  Is  only  to  the  end 
that  the  oil  and  gas  shall  be  extracted  with  bene- 
fit or  profit  to'both  that  reasonable  diligence  is 
required.  •  •  •  Whateveri  in  the  circum- 
stances, would  be  reasonably  expected  of  opera- 
tors of  ordinary  prudence,  having  regard  to  the 
interests  of  both  lessor  and  lessee  is  what  is 
required." 

I>et  us  omslder  the  drcmn stances  in  evi- 
dence here.  It  must  be  borne  in  mind  that, 
for  reasons  already  given,  the  lessors  waived 
any  right  to  relief  for  drainage  suffered 
prior  to  June  14,  1912,  and  It  Is  only  neces' 
sary  to  consider  the  circumstances  as  they 
existed  at  and  snbeequent  to  that  time.  The 
well,  whldi  It  was  demanded  that  the  lessee 
should  oCteet,  was  drilled  by  the  Prairie  Oil 
&  Gas  Company  on  a  tract  adjoining  plain- 
tiff's land.  Neither  plalndfF  nor  defendant 
had  any  Interest  In  that  tract  or  the  product 
of  the  welL  That  well  was  located  about 
200  feet  from  the  boundary  line  of  plaintiff's 
land.  It  was  completed  In  the  latter  part  of 
December,  1910,  and  during  the  month  of 
June,  1912,  produced  net  only  60  barrels  of 
oil,  and  had  produced  only  about  that  amount 
for  several  months  prior  thereto.   In  July, 

1912,  the  well  was  not  operated,  or  at  least 
It  was  not  shown  that  there  was  any  pro- 
duction therefrom.  The  net  production  for 
the  subsequent  months  was  as  follows:  Au- 
gust, 1912,  44  barrels;  Sept^ber,  1912,  22 
barrels;  October,  1912,  29  barrels;  Novemr 
ber,  1912,  4fi  barrels;  December,  191^  43 
harrels;  January,  1913,  9  barrels;  S'ebrnary, 

1913,  41  barrels;  March,  1913,  46  barrels. 
In  April,  1913,  the  grom  production  was  S2  - 
barrels;  in  May,  1913,  47  barr^s;  and  dar- 
ing the  week  radlAg  Jnne  7,  191ft,  It  prodw> 
ed  gross  10  barrels,  nier^  was  evidence  tliat 
this  well  would  drain  oil  from  the  a^Iacent 
properly,  tbe  ezt^t  to  wbidi  it  would  do 
so  depending  to  a  cotaln  degree  on  the  oil 
sand.  It  further  appears  from  the  evidence 
that  It  woold  cost  between  $4,S00  and  $5,- 
000  to  drill  and  equip  an  offset  to  this  well, 
^e  price  of  oil  Is  not  clearly  shown,  but 

It  Is  Inferred  from  the  erld^ce  that  at  the 
time  the  well  on  the  adjoin!^  ptemiaes  was 
completed  It  was  about  40  cents  a  barrel; 
that  la  June,  1912,  It  was  60  cents  a  barrel* 
iff  a  little  more;  and  that  the  price  steadily 
advanced  imtU  It  reached  68  eents  In  Deoem- 
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bee,  1912,  which  pries  wfca  malBtaSnea  oatU 

the  time  of  trlaL 

It  further  appears  from  the  evidence  that 
CMiBiderlng  the  cost  of  drUllng  and  operating 
this  well,  and  the  production  that  had  been 
obtained,  and  the  probable  production  there- 
from, said  well  was  not  a  paying  well ;  and, 
farther,  that  in  view  of  the  conditions  pre- 
vailing during  the  year  1912,  and  at  the 
time  of  the  trial,  a  reasonably  prudent  oil 
operator,  In  the  exercise  of  ordinary  business 
Judgment,  would  not  have  drilled  a  well  to 
offset  the  same;  and,  further,  that,  while  it 
was  possible  that  a  paying  offset  well  might 
be  drilled,  yet  it  was  not  at  all  lik^  that 
such  would  be  the  case.  There  was  no  evi- 
dence that  an  ofl&et  well  would  be  profitable 
to  the  lessee,  or  any  facta  from  whidi  It 
could  be  reasonably  inferred  that  operators 
of  ordinary  pmdoic^  baring  regard  for  the 
Interest  of  both  lessGV  and  leeeee,  would  have 
drilled  the  same.  Furthwmore,  It  does  not 
aMiear  from  the  evidence  that  the  oil  whldi 
was  being  drained  from  the  lessor's  land, 
and  whldb  could  have  been  saved  by  opei^ 
atlng  an  offset  well,  would  have  paid  the 
lessor  sufficient  royalty  or  bonns  to  equal 
the  amounts  due  them  for  dday.  Under 
the  terms  of  the  leas^  th^  were  entitled  to 
payments  of  $20  for  each  period  of  three 
months  tlie  conqdetioa  of  a  was  ddayed. 
bnt  those  payments  would  have  ceased  upon 
tiie  convletlon  of  a  wdL  While  It  la  not 
possible  to  ascertain  how  mocb  of  the  oil 
that  was  produced  by  the  well  on  the  adjoin- 
ing prunlsea  was  drained  from  the  tessor*s 
land,  yet  it  is  not  unreasonable  to  Infor  that 
It  did  not  exceed  one-balf.  If  the  value  of 
the  lessor's  royalty  Interest  and  bonus  of 
one-fourth  of  the  working  lnt^«st  from  the 
1st  OiC  July,  1912,  to  the  date  of  the  trial, 
be  calculated  at  88  crats  per  twrrel  upon 
the  oU  so  drained.  It  will  be  found  to  be  less 
than  the  payments  due  them  for  delay  dur- 
ing that  period.  Evoi  if  it  be  aaanmed  that 
the  entire  production  was  drained  from 
lessor's  land,  the  value  of  th^  interest 
therdn  would  have  been  bnt  little  in  excess 
ot  the  payments  for  delay.  Whatever  may 
have  be«i  the  (Obligation  of  the  lessee  to 
protect,  the  preantses  against  drainage,  under 
these  circnmstances  it  surely  cannot  be  said 
that  there  was  drainage  in  a  substantial 
sense,  that  the  obligation  to  prevent  same  by 
drilling  an  offset  arose,  and  it  wouM  be 
most  unreasonuble  to  decree  a  cancellation 
or  forfeiture  under_  the  conditions  disclosed 
by  the  evidence,  if  the  trial  court  deter- 
mined that  the  lessee  should  have  drilled 
an  offset  under  these  drcnmstances,  and  the 
decree  of  cancellation  was  on  that  ground, 
the  Judgmfflit  ts  deariy  against  Hie  wel^t  ot 
the  evidence. 

The  Judgment  at  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded  for 


farther  proceedings  not  InoonsMflot  wlCh  the 
views  herein  upressed. 

AU  the  Justices  eoacar,  emMpt  TDBMXB, 
J^  who  dissents. 


SOirraWllBTEntN  OIL  GO.  T.  BBOHTBL 
etal.  <Na«3144 

(Sapnae  Ooart  of  Oklalioina.  Dee.  S,  10180 

(Siittabm  ty  tt«  Coari.) 

OAifOELUTioii  cor  On.  Airo  Guls  Iaasb. 

B«versed  apon  the  authority  ot  N.  W.  Oil  ft 
Gas  Co.  V.  Branine,  ITS  Pac  S38;  8.  W.  Oil 
&  Gas  Go.  V.  McDaniela.  ITS  Pma  990;  Klch  v. 
Vont^u^t  177  Pae.  8ft;  Bastam  OU  Co.  v. 
Beatty,  177  F««.-  KM,  ncenUy  handed  dom« 
bat  not  yet  oSdally  tweeted. 

Brror  from  District  Oonr^  K$j  Ooanty; 
W.  M.  Bowles.  Judge. 

Suit  in  equity  t^  J.  W.  Beditd  and 
another  against  the  Southwestern  Oil  CCnn- 
pany.  Jadvmcnt  for  plaintUta,  and  defend- 
ant brinss  error.  Beversed,  and  canse  re- 
manded with  direction  to  dismiss  petition. 

Qeo.  8.  Bamsey,  d  Maakofee^  Wm.  B.  Sng- 
iand,  of  Ponca  City,  Bdgar  A.  De  Meules,  of 
Tulsa,  and  Malcolm  Bl  Bosser,  YlUard  Max^ 
tin,  and  J.  Berry  EUng,  all  of  Muskogee,  for 
plaintiff  In  eritw. 

J.  a.  Onrran,  ot  BUu^w^  tot  deCeadr 
ants  In  error. 


KAMS^  J.  Xbla  waa  a  salt  In  eauity  to 
cancel  an  oil  and  gas  leaser  commenced  by 
the  dettadanta  1&  arm,  ■  ptoinfllh  b^ow, 
against  the  plaintUC  In  «rw,  defendant  ba- 
low,  upon  the  grounds  that  the  Lease  waa  a 
unilateral  contract,  optional  with  the  lessee^ 
and  therefore  optional  with  the  lessor. 

Upon  trial  to  the  ooart  there  waa  Jodo- 
ment  and  decree  In  favor  ct  the  piaUitUT, 
to  reversB  whidi  fbia  proceeding  in  error 
waa  oonunenoed. 

The  lease  Involved  hraain  la  what  la  oomr' 
mooly  known  as  an  ''unlea^  lease  wittumt 
a  surrender.  It  was  satecutad  on  the  26th 
day  of  July,  and  contains  the  following 
provisions: 

"T%e  lessor  herein  leases  anH  grants  to  the 
said  lessee,  or  his  aBrigiur,  the  exdndve  right  to 
drill  and  operate  fur  oU  and  gas  upon  the  de> 
scribed  pranlMs  tor  a  fall  term  of  ten  yearsh 
and  as  long  thweafter  aa  eU  and  gas  is  pn^ 
duced  from  said  land  leased,  with  the  right  to 
nse  and  occupy  so  muoh  of  the  surface  land  and 
premises  herein  leased  as  may  be  needful  and 
proper  in  operatiiis  for  and  transporting  oil  and 
gas,  and  with  the  free  right  to  use  any  water 
on  the  premises  neeeseaiy  fa.  opoatiag  tor  atSA 
and  gas;** 
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TSm  IflM*  ilK*  ^M"**!"*  lb*  CoUmiliic 

'Tniis  tease  to  be  noil  tmA  Told  and  no  longer 
binding  on  elthw  partj  if  a  well  is  not  com- 
OMDnd  cm  the  prenlaai  witMn  two  jtan  from 
tkia  date,  Tmlrat  the  said  leaeee  aball  pay  for 

further  delay  at  the  rate  of  thirty  two  (^.00) 
dollars  per  annnm.  A  deposit  in  the  Farmare* 
National  Bank  of  Fonca  City,  Oklahoma,  to  the 
credit  of  lessor,  to  be  a  good  and  lawful  pay- 
ment ot  mj  mone^  <m.  tlds  lease." 

Ibe  ptalntlfti  Bdmlttea  at  die  trial  that 
the  defendant  paid,  and  they  receired;  the 
982  delay  rental  ueoesaaiy  to  extend  the 
dxtUlDc  period  from  Jnly  26,  UlS,  to  Joly 
28.  1KL4.  and  alao  that  the  defendant  paid, 
and  thfi7  natreik  the  $S2  ddar  rental 
covering  the  period  from  July  2A,  1914,  to 
July  26,  laiS,  and  that  bofb.  iwTmaitB  wwe 
made  m  time.  It  wai  also  aboFwn  tibat  the 
nbseqiient  payments  of  delay  money  were 
tendered  In.  doe  time  by  the  defendant  and 
refused  by  the  plaintiffs. 

The  contention  of  the  plalntifEs,  as  we 
undnretand  it.  Is  that,  Inaamncb  as  the 
leas"  clause  In  tibe  lease  gtyee  the  lessee 
itn  opOaa  to  delay  drill  bejend  ttie  two-year 
period  npon  Uie  payment  ot  a  sfiUtoiated 
sum  per  ^nnmn,  the  right  exists  In  the 
lessor  to  refuse  the  delay  money,  and  declare 
the  lease  void,  onless  a  well  Is  commenced 
cn  the  premises  within  two  years  from  the 
date  of  the  lease  before  actual  dev^opmeat 
takes  place:  On  t&e  other  hand,  counsel 
for  the  defendant  contend  that  the  lessee 
bavlDg  paid  91  for  the  lees^  wtibAi  sum 
■opports  not  only  the  lessee's  privilege  of 
operating  upon  the  land  within  two  years 
<ram  the  date  ot  tba  contract  leas^  but 
supports  the  <^>tloD  at  the  lessee  to  continue 
the  privily  from  year  to  year  ^loiit  cKceedlhs 

10  years  from  dftte  <tf  Ieasc4k  uPOn  the  pay- 
ment of  $32  per'  annum*  tai  advance,  and 
the  continuation  pf  the  prlrllege  to, drill 
beyond  the  first  drllUng  period  <tf  tvo  years 
was  not  optltjHial  with  the  lesson^  bnt  was 
cvtional  with  the  lessee. 

The  court  below  Bustained  the  contention 
of  the  counsd  for  the  plaintlfTa  upon  the 
antborlty  ot  Brown  t.  Wilson,  160  Pac  M, 
JL.  R.  A.  1917B,  1184,  and  canceled  the  lease 
as  prayed  for.  t^lnion  of  the  majority 

of  the  court  in  that  case,  although  the  lease 
involved  therein  was  an  "unless"  containing 
a  sorrender  clause  undoubtedly  supports 
the  Jmdgmait  of  ttift  Wai  oowt  ^nUa  case, 
however,  U  no  lodger  controiUing  on  the 
question  now  under  c6ns£deratl(m,  as  it  haa 
been  ov^fuled  in  that,  r^qpect  "by  the  court 
in  the  following  opinions  recently  banded 
do\vn,  but  not  yet  officially  reported:  N.  W. 

011  &  Gas  Co.  V.  Branlne,  175  PaC  583 ;  S. 
W.  OU  &  Gaa  Co.  v.  McDanlels,  176  Fac:  VSS>i 
Bitdi  T.  Dw^ey,  177  Fa&  80;  Eastern  OU 
Co.  T.  Bcatty.  177  Pae.  104. 

Upon  the  anthori^  {>t  tt^esQcase^  tbe^^udc- 


mant  of  the  court  below  most  be  reversed, 
and  the  canas  lemandedt  with.  Erections  to- 
dlsmlss  the  plalntilFs  petltloa. 
AU  the  Justices  concur. 


STtrUPFV  et  aL  V.  PBICE!.  <No.  0155.) 

(Sopreme  Court  o(  <ttlahoma.  Dec  10,  191& 
Beheaiing  Denied  Jan.  7,  1918.) 

(SpUatut  If  ike  OovrU) 

1.  Peoobss  «=»108  —  Sntvioa  bt  Pubuoa- 
Tioiir— OoPT  OF  PrrtTion. 

.  Section  4724,  Rev.  Laws  1910,  which  pro- 
vides, whwe  service  br  publicatlao  la  proper, 
a  cMty  of  the  petltUm,  with  a  copy  of  the  pub- 
lication notice  attached  thereto,  shall,  within 
rix  days  after  the  first  pubHcatton  is  made,  be 
inclosed  in  an  ravelope  addressed  to  die  de- 
fendant at  his  place  of  residence  or  business, 
pfistage  paid,  and  deposited  In  the  nearest 
post  -offlce^  onless  the  plaintiff  shall  make  and  S3» 
an  affidavit  that  sodi  residence  or  place  of  buid- 
ness  is  unknown  to  him,  and  caonot  be  ascer- 
tained within  any  means  ot  his  control,  Is  man- 
datory, and  must  be  strictly  complied  witili. 

2.  Pbocbss  «s»106  —  Sbbtics  bt  Pubuoa- 
noN— Copt  or  PETitioH. 

In  such  a  case  where  there  are  two  non- 
resident defendants,  a  copy  of  the  petition  and 
publication  notice  addresaed  to  tbett)  jointly  at 
their  place  of  residence  is  an  insufficient  com- 
irilaiwe  wtth  the  statute,  as  ^  same, '  at  best, 
diows  service  only  upon  one  of  the  defendants 
and  the  ancwtainty  upon  which  of  them  serv- 
ice is  had  renders  the  publication  service  prima 
facte  vcdd  as  to  both,  for  tiie  court  did  not  ac- 
qnire  juriacHction. 

8.  JnOOKENT    «S»379(1)  —   TOIO  JVDOUXXT 

—VACATioH— Motion. 
Under  sectfon  ^74,  Bav.  Lews  1910,  a  void 
judgmeDt  may  be  vacated  at  any  time  on  mo- 
tion of  a  party  affected  thereby,  and  it-tsim- 
oecessary  In  said  motion  filed  fm  said  par* 
pose  to-  set-  up  a  sBeittorions  defense 

.  GoBUBlBSlecers*  Opinion,  Division  Mo. 

Brror  iTopi  District  Oouvl;  Osage  Oonnty.; 
B.  3-  Boooe^  Judge. 

Suft  F.  B.  Price  against  Florence  H. 
Stumpff  and  another.  Judgment  against  de- 
fendants  by  defantt.  ftnd  after  a  fioredbsnre 
Bale  and  deed  deCendanti^  smoaded  moHon 
to  set  aside  tlie  Jedgment,  sale,  and  deed 
was  overruled,  and  th^  Mng  error.  Revers- 
ed and  remandfd,  wfth  direction  to  enter 
a  Judgment  Tamtittg  the  judgment 

H.  O.  Hargls,  of  Pawbuska.  and  Fulton, 
Shirk  8t  Danner,  ot  CMdahoma  C^ty.  f i^r 
plalntifCs  In  error. 

.  Gray  &  Miller,  of  Pawhuska,  and  G.  K. 
Sutherland,  of  Hominy,  tor  def^dant.  in 
error.  .  . 


iVor  otbsr  osbm  sea  lama  toplo  and  XBT-NVKBOII  la  all  Xsr-Nombersd  DItwts  aad  Xadsasi 
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HOOKER,  C.  On  Time  8t  1916,  F.  B. 
Price  Inatltntea  rait  In  the  district  court  of 
Osage  county  against  Florence  Stnmpff  and 
James  H.  StnmpC  eiaH  attonpted  to  procure 
service  by  publication.  The  affidavit  filed 
for  ttte  purpose  of  obtaining  said  service 
stated  that  said  defendants  below  were  resi- 
dents of  the  state  of  California  and  nonresl- 
dents  of  the  state  of  Coahoma,  and  gave 
their  last-known  post  c^oe  address.  No 
appearance  was  made  by  them,  and  on  Au- 
gust, 21. 1016,  Judgment  was  rmdered  against 
them  by  default  for  the  amount  of  tlie  note 
sued  for  and  for  a  foreclosure  of  the  mort- 
gage. 

Thereafter,  on  October  16th  an  order  of 
sale  iras  Issued  to  tlie  sheriff  of  said  county, 
who  sold  the  mortgaged  premises  to  the 
plaintiff  below,  which  sale  was  duly  confirmed 
on  October  21,  1916,  and  a  deed  made  to  the 
property. 

Thereafter,  on  June  26,  1017.  the  plaintiffs 
In  error  filed  an  amended  motion  to  vacate 
and  set  aside  the  Judgment  and  order  of 
sale  and  the  sheriff's  deed,  on  the  ground 
that  the  trial  court  never  had  Jurlsdlctltm 
orer  the  person  of  the  plalntlfts  In  error, 
or  either  of  them,  for  the  reason  that,  al- 
though their  address  was  well  known  to  the 
plaintiff  below,  she  bad  failed  and  neglected 
to  maU  to  tiiem  a  copy  of  the  publication 
notice  and  a  copy  of  the  petltloa  filed  below 
wltiiln  six  dsyi  aftor  the  date  of  the  first 
publlcatlcm  of  said  notice  or  at  any  time 
thereafter.  Proper  service  of  this  motion 
was  duly  had  upon  the  plaintiff  bdow,  and 
tile  same  thoeafter  came  cm  to  he  heard,  and 
the  trial  court,  after  the  introduction  of  the 
evidence,  OTerruled  the  motion  and  refused 
to  vacate  the  judgment,  to  which  ruling  the 
defendants  below  excepted,  and  have  appeal- 
ed here. 

[1, 2]  The  evidence  discloses  that  the  plainr 
tiffs  in  error  never  received  copies  of  the 
petition  and  publication  notice,  -and  It  la 
conceded  that  no  proof  of  mailing  the  notice 
was  ever  made  or  filed,  niw  attorney  for 
the  plaintiff  below  who  Instituted  the  action 
testified  that  within  six  days  after  the  date 
of  the  first  publication  he  Inclosed  in  one 
envdope  one  copy  of  the  publication  notice 
and  two  copies  of  the  petition,  sealed  the 
same,  and  addressed  it  to  the  defendants 
below  at  their  last-known  p<»t  office  address. 

It  la  an  admitted  fact  liere  that  s^arate 
copies  of  the  pubU  cation  notice  and  of  the 
petition  wwe  not  nulled  to  eocli  of  said 
plaintiffs  In  error,  bat  to  tbem  jointly  as 
Florence  H.  Stumpfl  and  James  H.  Stumpff. 
at  1330  P(«tta  St,  hoa  Angeles,  OaL  Some 
evidence  was  introduced  seddng  to  show 
that  James  H.  Stnmpff  bad  actual  knowledge 
of  the  pendency  oC  said  action,  yet  the  same 
ia  Indefinite,  and  Is  not  sufficient  to  show 


knowledflB  prior  to  the  nudttint  «t  tks  joOk- 

m&it 

EMdfflice  was  also  Introduced  that  me 
Hargls,  an  attorney  who  bad  tonnurly  r^ 
resented  the  plaintiffs  in  error,  had  know* 
ledge  of  the  pendency  of  this  action,  end 
bad  agreed  to  file  a  pleading  tor  tbem  tbere- 
in,  bat  bis  nndlspnted  testimony  Is  to -the' 
effect  that  be  vras  not  employed  and  bad  no 
authori^  whatever  to  file  any  pleading  for 
them. 

Section  4724,  Bev.  laws       pnrrtdes  that: 

"Where  service  by  publication  is  proper  a' 
copy  of  the  petition,  with  copy  of  the  publica- 
tion notice  attadied  tiuveto,  shall,  within  six 
days  after  the  first  pulilketion  is  aguide»  be  in- 
closed in  an  envelope  addreMed  to  tiie  defradsst 
at  his  idace  of  residence  or  business,  postage 
paid,  and  deposited  in  the  nearest  post  office, 
unless  the  plaintiff  shall  make  and  file  an  affi- 
davit that  such  residence  or  place  of  business  Is 
unknown  to  the  plaintiff  and  cannot  be  ascer- 
tained 1^  any  means  within  the  control  of  the 
plaintiff." 

nils  statoto  in  our  Jndgment  la  mandatOTTi 
and  most  be  strictly  complied  wltii. 

In  the  cases  of  Thormeyar  v.  Sissoai,  88 
III.  188,  Lswis  r.  Lewis,  IB  Kan.  181,  Wyllyr. 
Sanford  Loan  A  Trust  Co.,  44  Bla.  818,  88 
South.  4fiS,  and  O'Bear  v.  Lasams,  8  Odo. 
808,  B  Pac.  021,  tile  Supreme  Court  of  tiie 
states  where  said  causes  arose  have  held,  in 
rabstance^  that,  senloe  by  publlcatton  not  be- 
ing a  common-law  proceeding,  the  words  oC 
the  statoto  mast  be  strlctiy  obserrad  tboeto, 
and  that  when  tlw  record  does  not  show  that 
a  copy  of  the  rammons  was  sent  to  ibe  ad- 
drees  of  the  defHidant  wbere  Iqr  alMavft  it 
was  <lear  tiiat  such  address  was  known 
to  plaintU^  a  service  by  pabUeatlon  ts  not 
good. 

And  in  the  Wytly  Case,  above  dted,  tbe 

court  said: 

"In  this  cose  there  were  two  defendants,  both 
nonresidents,  and  the  euctificato  of  the  clerk  fil- 
ed *  Is  that  he  *na]led  copfas  of  said 
order  to  the  ad&ess  of  d^endant  as  given  fn  th^ 
affidavit  of  comidainant*  This  shows,  at  bsst. 
service  upon  one  imly  of  tbe  defendants,  auA 
the  nncertainty  upon  which  of  them  service 
was  made  readers  it  prima  fade  void  as  to  Iwth. 
•  •  •  The  decree  of  the  court  below,  there-" 
fore,  was  rendered  against  parties  of  whom  the 
court  is  not  shown  to  have  acquired  jvrisdi> 
tion,  and  must  be  set  sridSL" 

See,  also,  likens  t.  ITcConnidc,  89  WisJ 
S13,  and  Dennlson  t.  Taylor,  142  DL  45,. 
31  N.  E.  148. 

The  general  rule  regarding  the  question 
Involved  is  laid  down  to  S2  Cyc 

"If  there  are  two  or  more  of  tlie  defendants* 
a  s^orate  notice  must  be  mailed  to  eadi  of  the 
df^endants  aougfat  to  be  served." 

[t]  Section  4728,  Ser.  laws  1910,  autbrn^ 
Izes  defendant^  where  iodgmoit  hu  been 
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rtaOmeO.  defiiiflt  of  anrlee  hj  puVOem- 
Hon,  to  proeim  Un  subo  to  be  Tocated,  and 
where  one  apfOies  under  that  prorlMoD  of 
the  atatntOk  the  aame  most  be  compiled  with; 
and.  If  the  ap^leatlon  la  not  sofflelent  under 
ihla  provlaloa  of  tte  statnte,  it  la  pnq[>er  to 
deny  tiie  aame.  Bnt  thla  abdication  la  not 
made  under  fliat  proTl8l<m  of  the  atatnt^ 
bat  under  aeetlon  0274,  Ber.  Laws  1910. 
irtHtih  proTftdea  Oat  a  told  Jndgmoit  may  be 
vacated  at  any  time  oo  motion  ot  m  paity 
or  any  peaaw  affected  ttmret^. 

nils  court,  in  W.  O.  ft  ii.  Oo.  T.  Dowdcn. 
S6  Okl.  441,  110  Pae.  898,  aad  mnfaman  t; 
Forater.  168  PaC;  1177,  has  held  that  a  toM 
Jndgment  may  be  Tacated  at  any  Ume,  on  mo- 
tion by  a  party  or  other  peraon  affected 
thereby,  without  settlog  np  a  merltorlons 
defense.  This  rula  has  been  uniformly  fol- 
lowed In  this  JnrisdlctiOD,  and  the  cases 
dted,  together  with  Harris  t.  SmUey,  86  OU. 
89,  128  Pac.  276,  BUby  V.  Stnart,  89  OkL 
4S1, 135  Pac.  981,  and  Frost  t.  Akin.  169  Pac. 
752,  conclusively  establish  that  the  relief 
may  be  obtained  by  motion  duly  filed  to  va- 
cate a  Told  jndgment  which  has  been  render- 
ed. 

We  are  of  the  opinion  that.  In  view  of  4he 
services  made  In  this  case,  the  judgment  ren- 
dered her^  is  void,  and  that  the  plaintiffs  In 
error  are  entitled  to  have  the  same  vacated 
on  motion,  and  this  cause  Is  therefore  revers- 
ed and  remanded,  with  directions  to  the 
trial  court  to  oiter  a  Jadgment  vacatinff  the 
Judgment  complained  of,  and  tox  proceedings 
«oodst^t  with  this  opinion. 

PSB  CURIAM.  Adopted  In  whol» 


PHINNIBI  St  aL  T.  ATKINSON.   (No.  BUS.) 

i^Ofitemt  Court  of  OklahoDa.   Fdh  12,  ldl& 
Behesrinf  Dialed  Jan.  7,  1919.) 

(SylUbtu  by  Oomrk) 

L  TaiAL  «=9l89Cl)  — .  Dzbkctxd  Vmdiot  — 
ETZDnroB. 
It  is  ouly  when  the  evidence  lutroduced  In 
farm-  <^  defendants,  together  with  such  infer- 
ences and  condnsloni  as  may  be  reasoaably 
diawn  therefrMB»  is  insuHdeut  to  snppwt  a 
vordict  in  favor  at  defendants,  that  the  court 
is  aotii«lMd  to  direct  a  verdict  for  plaintiff 

2.  WiTHiasEB  «s=>189(15)  —  CoicpraifOT  — 

TBANBACnoNS  WITH  DECIDKNT. 

Bev.  Laws  19l0,  |  604^  c<nistrtted>  and 
Asli,  that  the  court  did  not  err  in  permitting 
plaintiff  to  testify  to  tnuiaactlons  had  with 
dtwiased  with  reference  to  the  ezeeotioai  of  the 
■ote  and  nmtgage,  for  tlie  reason  that  plaln- 
tiS  was  neither  eMoator,  administrator,  h«4r 
at  tanr.  next  of  Un,  surviving  partner,  or  as- 
rignee  of  deceased. 


8.  Bnu  Am  KovM  •aMM  —  ll0HBA«aa 

Deceased  exeouted  his  note  snd  mortgage, 
signed  tar  mark  and  by  two  witneases  to  the 
signature.  execution  (rf  the  mortgage  was 
duly  atteowledged  before  a  notary  public, 
Beld,  that  under  R«v.  Laws  1910,  |  6541,  it 
was  not  necessary  for  the  witneas,  signing  the 
name  of  deceased  to  the  mortgage,  to  sign  hii 
name  as  a  witness  thereto;  and,  where  the 
note  bore  tiie  slgBstare  of  two  wUnnsea  to  the 
rignattire  by  mark,'  and  there  was  no  evidence 
tiiat  the  person  signhiig  tiie  mak^s  name  to 
the  note  did  not  sign  as  a  witness,  fcsM,  that 
the  nats  was  admiaslUo  In  afltaies. 

4.  ACnOR  OK  NOTft-^UOaUEKI^EiVIOKNCK. 

DrideDcs  examined  and  Md  sufficient  to 
support  tlw  Judgment  zttsdKsd. 

Error  from  District  Court,  Blaine  Ooontyj 
Thomas  A.  BdwanH  Judge. 

Salt  by  01 T.  AtkinKm  asaliut  W.  GL  FtUn-; 
Die  and  WnUam  Orawfbrd.  Judgment  for 
plaintiff  mi  a  directed  verdict;  and  defend- 
snts  bring  error.  Affirmed. 

Oress  &  St  Glair,  oC  Perry,  for  plalotUts  la 
error. 

W.  L.  Cunningham,  at  Aifauuaa  City,  Ean^ 
for  datendant  la  enor. 

TDBN£B,  J.  On  Jnly  8,  1918,  defendant 
in  error;  0.  T,  AtUuaoOt  in  the  district  court 
ct  Blaine  county,  sued  plaintifCa  in  error, 
W.  O.  Phlnnle  and  Wm.  G^wfordt  on  a  inom- 
Issory  note  executed  by  <me  Thomas  Farmer, 
dated  "Arkansas  City,  Kansaa;  September  7, 
1899,"  and  to  foreclose  a  mortgage  executed 
by  Wm  on  certain  lauds  in  Blaine  county  to 
secure  the  payment  thereof. 

The  amended  petition  substantially  states: 
That  after  the  execution  of  said  note  and 
mortgage  the  land  was  sold  tqr  Farmer  to 
d^endant  Crawfcsrd,  and  by  him  in  January, 
1919,  to  defendant  Phlnnie,  who  Is  now  in 
possession  claiming  title;  that  Farmer  died 
In  1911;  ttiat  no  admiulstrator  has  been  ap- 
pointed :  that  the  note  and  mortgage  are  long 
since  due  and  payable,  as  ahown  by  copies 
thereof  attached  to  the  petition.  For  a 
second  cadse  of  action,  plaintiff  asked  to  be 
rdmbnrsed  for  taxes  he  had  paid  on  said 
land  for  several  years,  and  that  the  prop&rty 
be  sold  according  to  the  t^rma  of  the  toOTt- 
gage,  etc 

For  answer,  d^endant  Phlnnle,  after  gen- 
eral denial,  specifically  denied  "that  Thomas 
Farmer,  at  any  time,  executed  the  note  and 
mortgage  sued  on  In  this  case,  as  alleged  in 
said  petttt(»i  of  plaintiff ;  that  the  said  Thom- 
as Farmer  at  any  time,  or  did  any  one  for 
him,  or  on  his  behalf,  make  the  payments  on 
the  said  alleged  note  as  Is  shown  by  the  pur- 
ported Indorsements  dh  the  bade  of  said  al- 
leged note";  and  further, alleged  that  the  ac- 
tion was  turred  by  the  statute  of  limitations. 
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ThU  AmntfT  was  vto^rj  TerUtocL  At  the 
doee  of  the  evidence  coart  Instructed  ttae 
Jury  tQ.Mtnni  a  verdict  In  taror'of  idalntlfl 
for  liie  amount  at  note  and  mortgage,-  with 
Interest,  but  denied  recovery  for  taxee,  from 
frhicii  defendants  appeal  to  this  court 

The  evidence  shows:  That  one  Parthenla 
Smith  made  settlemmt  upon  a  certain  quar- 
ter sectioti  of  land  In  Blaine  county  as  provid- 
ed by  law,  and  soon  thereafter  died.  Her 
father,  Thomas  .Farmer,  a  resident  of  Ar- 
kansas City,  Kan.,  learning  of  her  death,  pro* 
cured  sufflcdent  fnnds  from  plaintiff  to  pay 
his  expenses  to  Blaine  countr  and  the  burial 
expeosee  of  his  said  daughter.  Plaintiff 
also  loaned  Farmer  certain  funds  to  ^tabllsH 
his  resMehce  and  to  prove  op  on  Oie  land  be- 
longing to  Partbmla;  be,  it  Is  alleged,  being 
the  sole  heir.  Among  the  moneys  then  loan- 
M  was  an  item  «f  9249,  as  shown  by  rec^pt 
for  draft  Introduced  In  evidence.  With  this 
mm^  Fanner  estaUished  his  residence  on 
the  land  and  made  proof  thereof,  and  patent 
was  thereafter  duly  Issued  to  him.  After 
the  patent  had  been  recorded,  plaintiff  and 
Farmer  made  settlement  of  their  account  and 
merged  it  InEo  a  note-  for  9386,  aecured  by  a 
mortgage  on  the  land.  The  note  and  mort- 
gage WM«  signed  by  Farmer  by  mark  and  'by 
two  witnesses.  Certain  payments  were  made 
thereon  from  time  to  time  up  to  August  26, 
1906.  Botti  idalntlff,  the  notary  who  acknowl* 
edged  the  mortgage^  (Utd  one  of  the  wltneas- 
es  to  the  irignature  at  Farmer  thereto  testi- 
fied that  Qie  mortgage  was  read  over  and  ex- 
plained to  Farmer  bofore  he  signed  same, 
that  It  was  gennlne,  and  that  It  was  executed 
on  the  dtite  shoi^  to  wit,  September  T,  1890. 

Defend&hts  contend  the  court  erred  In  di- 
recting a  verdict  for  plaintiff,  for  the  reason 
that  their  evidence  tended  to  show  that 
Farmer  was  not  in  ttie  state  of  Kansas  at  the 
time  this  note  and  mortgage  purport  to  be 
executed,  .and  ft>r  this  reason  that  (jnestion 
atiould  have  been  submitted  to  the  Jury.  The 
roost  that  can  be  said  of  defendant?*  evidence 
is  that  Phlnnle  testified  that  Parmer  was  not 
In  Arkansas  City  on  said  date ;  but  there  Is 
no  evidence  tending  to  show  he  was  not  in 
i^ansas  on  September  7,  1899,  the  date  of  the 
execution  of  .the  note  and  mortgage.  Other 
of  defendants^  witnesses,  as  tending  to  show 
that  Fflirmer  was  not  In  Kansas  at  said  time, 
testified  on  cross-examination  mer^  that 
"th^.  did.  not  know  for  sore  irijeUier  he  was 
or  was  not  In  the  state  of  Kansas  at  said 
time."  . 

[1]  Admitting  the  truth  of  aU  the  evidence 
Introduced  In  favor  of  defendants,  together 
with  such  lnfer^icM  and  conclusions  as  may 
reasonably  be  drawn  therefrom,  there  is  no 
sufficient  evidence  upon  whlcdi  a  verdict  In 
favor  of  defendants^  could  be  sustained. 
Hence  the  court  did  not  err  In  directing  a 
verdict  for  plaintiff.  Chesnutt-Glb.  Groc.  Co. 
V.  Consumers'  Fruit  Oo.,  44  Okl.  318, 144  Pac. 
681;  JoDM  n  Fint  St  Bank.  S»  OkL  78i» 


130  Pac.  737:  Sotta    Southwestern  Got  Ott 

Co..  2S  OkL  700, 115  Paa  776. 

[2]  It  1a  next  contended  that  the  court  er> 
red  In  permitting  plaintiff  over  objection,  to 
testify  with  reference  to  the  execution  and 
acknowledgment  of  the  note  and  mortgage 
and  the  credits  thereon  for  the  reason  said 
transactions  were  made  with  Farmer  who 
was  deceased.  This  omtentiott  must  likewise 
fall.  Section  fi019.  Her.  laws        neads:  . 

''No  HaitT  to  a  dvil  action  AaU  be  allvmA 
to  taittfy  In  bis  own  behalf,  In'  leqiebt  to  any 
tranflaction  or  commanlcatloa  liad  psnoaally 
by  inch  party  with  a  deoeusd  pmon,  wfaao 
the  adveTse  party  la  the  executor,-  adminJatrar 
tor.  belr  at  law,  next  of  kin,  Burviving  jtartner 
or  assignee  of  s^di  deceased  person,  wtierQ 
such  party  has  acquired  title  to  th6  cause  of 
action  immediately  from  such  deceased  per- 
son; nor  ahall  tte  aMrignor  ot  a  thing  In  ac- 
tion bfl  allowed  to  testify  in  bdhaU  of  sacb 
piart7  oonceming  any  tnuunutlaa  «v  eonimunlaa* 
tloa  had  personally  by  neh  assignor  wtth  n 
deceased  person  in  any  swdi  case;  nor  shall 
such  party  or  assignor  be  competent  to  testify 
to  any  transaction  had  personally  by  sadi  par- 
ty or  assignor  with  a  deceased  partner  or  joint 
contractor,  •  •  *  when  such  snrrlving  part- 
ner or  joint  contractor  la  an  adverse  party, 
•  • 

Plaintiff  was  nether  executor,  adminis- 
trator, heir  at  law,  next  (tf  kin,  surviving 
partner,  nor  assignee  of  Farmer.  Such  i>er- 
so^  are  not  permitted  to  testify  with  refer- 
ence to  transactions  had  with  deceased, 
where  they  acquired  title  to  the  cause  of  action 
from  the  deceased.  Ntither  was  plaintiff  in- 
competent to  testify  under  any  other  of  the 
provisions  of  said  section  of  the  statute 

[3]  Oomplaint  Is  also  made  that  the  ooort 
erred  In  admitting  the  note  and  mortgage  In 
evidence,  upon  the  ground  that  the  slgnatare 
thereto  by  mark  was  not  pr(H)erly  witnessed. 
Bev.  Laws  1910.  |  2M6,  tn  part  reads: 

"  'Signature'  at  'sutaacription'  includes  mark, 
when  the  pnaon  cauot  wrtte,  kls  aasM  babw 
written  near  It,  and  written  by  m  pttson  who 
writes  his  own  name  as  a  witesss.** 

And  section  S541.  Id. : 

"The  term  *idgnature'  Includes  a  mark  when 
the  person  cannot  write,  his  name  bdng  writ- 
ten near  It,  and  the  mark  being  witnessed  by 
a  person  who  writes  his .  own  name  as  a  wit- 
ness, except  to  an  affidavit  or  depotdtlon,  or  a 
paper  executed  before  a  jodldsd  offloer,  in 
whidi  case  the  attestetion  <^  the  officer  Is  aof- 
fident* 

Under  these  provisions  of  the  statute,  It 
is  not  necessary  for  the  person  signing  the 
name  of  the  maker  to  also  sign  his  name  as 
a  witness,  where,  as  here,  the  mortgage  was 
acknowledged  by  an  officer  as  required  1^ 
law.  HUl  V.  Moore,  46  Okl.  618, 149  Pac.  2U ; 
Sims  V.  Hedges,  S2  Okl.  683.  12S  Pa&  100; 
The  note  on  ite  fftce  bears  the  rfgnatme  <tf 
two  witnesses  to  the  execution  thereof  OM 
oat  whom  testifled  at  the  trla)  by  d^po>Ulon 
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Oat  flw  nine  yna  nad  over  to  Fanner  and 
MPlalned  to  blm,  and  that  he  OeasA  the 
Mine  by  bte  mark.  But  there  la  no  evidence 
In  the  record  to  the  effect  that  the  witness 
signing  the  name  of  Fanner  to  the  note  did 
not  sign  as  a  witness  to  hla  etKnatore,  and 
for  that  reason  w&  are  i^inlon  that  the 
court  did  not  err  in  admittinK  the  note  In 
evidence. 

[4]  The  note  was  not  barred  by  the  statute 
of  lindtations,  as  the  action  was  commenced 
within  five  years  from  date,  of  last  payment 
thereon.  True,  the  cause  was  dismissed  for 
want  of  proeemtiMi  after  the  lapse  of  the 
statutory  period,  but  was,  upon  motion,  re- 
instated and  an  amended  petition  filed. 

We  deem  It  unnecessary  to  consider  any  of 
the  other  assignments  of  error,  for,  after  a 
careful  reading  of  the  record,  we  are  of 
opinion  that  aobstantlal  Justice  has  been 
done. 

Afflrmed. 

All  the  Justloes  cockcnr. 


XiAUDEBDALSl  T.  O'MBIIiL  at  aL  (No.  9479.) 

(Supreme  Court  of  Oldaboma.   Dec.  10,  1918. 
Rehearing  Denied  Jan.  7,  1919;) 

(SifUabu^  by  the  Court.) 

1.  Xhbxahs  «b»27(9— Vvnun^OTnozENOZ 
or  BTinsNCK. 

The  evidence  in  this  cause  examined,  and 
held  that  same  is  not  sufficient  to  support  the 
verdict  and  Judgment  of  the  trial  court. 

(Additional  BvUabu$  If  Editorial  Stag.) 

2.  BVIDBXOB  «a>2flB,  818  —  DBOi-iBATiowa — 
Pxo»ja»-WmoBT. 

While  dedarations  relative  to  pedigree  are 
admissibly  thay  are  not  eutitled  to  the  sune 
weight  that  is  to  be  given  to  direct  and  positive 
evidenok 

8.  Evidence  «=a586@,  4)— IiV^ohiv-Nkoatitk 

SVIDENCE. 

On  the  issue  whether  plaintifl  and  another 
were  half-sisters  and  daughters  of  the  same 
mother,  E.^  testimony  of  defendants'  witnesses 
that  they  never  beard  that  plalntifE  was  the 
daughter  of  B.  ms  poidy  native,  and  of  no 
we^ht  wliatevsr. 

4.  Evidence  «s»35a(6)— Heibsbif— Beoitals 

m  Dked. 

In  an  action  to  recover  an  nndivided  half 
interest  in  an  allotment  inherited  by  E.,  since 
deceased,  raising  the  issue  whether  plaintiff  and 
one  B.,  aUeged  aunts  of  E..  were  half-rasters 
and  the  daivbtera  of  the  same  mother,  a  deed 
and  an  order  approvhig  it,  reciting  that  B. 
was  tte  sole  heh-  of  E.,  were  hicompetent  to 
establish  b^rahip. 


5.  Affeal  and  Ebbob  4s»:(0(a(l>— VBBniCT— 

Evidence. 

Where  there  is  evidence  reasonably  tending 
to  support  the  verdict  of  the  Jury,  it  will  not  be 
disturbed  on  appeal. 

&  Appeal  attd  Error  9=»1002 — Vibdict  — 

"CONFUCT  OF  BviOBNCE." 
Where  tb«  verdict  of  the  jury  is  based  on 
confiicting  evidence,  It  will  not  be  disturbed  on 
appeal,  a  conflict  ot  the  evidence  being  such  a 
conflict  that  reasonable  minds  might  reach  dif- 
ferent conclusions. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conflict- 
ing Evidence.] 

Oommlssioncrs'  (pinion,  Divlslcm  No.  H. 
Error  from  District  Court,  Steiduns  Comi- 
ty ;  Cham  Jones,  Judge. 

Action  by  Eliza  Landerdale  against  Bird  B, 
O'Neill  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed. 

W.  F.  Semple,  of  Dorant,  and  J.  M.  Sand< 
Un,  of  Duncan,  for  plaintiff  in  error. 

Bond  &  Kolb  and  T.  B.  Seeder,  all  of  Dun- 
can, and  p.  D.  Branson,  oi  Ooalgate,  for  de- 
fendants In  error. 

PRTOR,  O.  The  plaintiff.  Eliza  lander- 
dale,  commenced  this  action  In  the  district 
couTt  of  Stephens  county  against  the  defend- 
ants, Bird  O'NelU,  Elizabeth  E.  O'Neill,  An- 
nie Sparks,  and  the  Pittsburg  Mortgage  In- 
vestment Company,  a  corporation,  to  recover 
an  undivided  one4iaIf  Interest  In  certain 
lands  lying  In  St^hens  coimty,  the  sftme  be- 
ing the  allotmente  of  Julius  Webster  and  El- 
la Webster.  . 

The  plaintiff  claims  title  to  the  lands  by 
inheritance.  The  plaintiff  alleged  that  Julius 
Webster  died  intestote  on  the  7th  day  of  Feb- 
niary,  1905,  seized  aod  possessed  of  an  al- 
lotment, and  left  as  his  sole  heir  Ella  Web- 
ster, who  tuberited  hla  allotment ;  that  thei%-. 
after  Ella  Webster  died  intestate,  seixed  of 
her  allotment  and  her  father's  allotment,  and 
left  as  her  sole  heirs  at  law  the  plaintiff  and 
Elsie  Billy,  aunts  on  the  maternal  side,  and 
daughters  of  Elizabeth  Houston,  afterwards 
Elizabeth  Webster. 

[1]  The  issue  tried  In  the  trial  court  was 
a  question  of  fact,  whether  or  not  the  plain- 
tiff and  Elsie  Billy  (n^e  Webster)  were  half- 
sisters,  and  daughters  of  the  same  mother, 
Elizabeth  Webster  (n^e  Houston).  The  jury 
determined  this  Issue  of  fact  adverse  to  the 
plaintlET.  and  the  plaintiff  appeals  to  this 
court.  The  question  presented  on  appeal  Is 
whether  or  not  the  verdict  Is  sustained  by 
the  evidence.  The  plaintiff,  as  witness  in  her 
own  behalf  .and  three  other  witnesses  intro- 
duced by  her,  testified  directly  and  positively 
that  Elizabeth  Webster,  the  mother  of  Elsie 
and  Elizabeth  Houston,  Is  the  same  person; 
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Uiat  Bbe  wu  first  married  to  Samuti  Hoa» 
ton,  and  Uiat  Bllaa  Landwdale  Is  a  danghter 
of  that  marriage,  afterwards  Elizabeth  Hous- 
ton .was  married  to  Francis  Webster,  and 
Easie  BlUy  (fi6e  Webster)  is  fbe  daus^ter  of 
the  latter  marriage;  that  EOsle  Billy  (afe 
Wd>Btet)  and  Ellsa  Lauderdale  are  half- 
sisters  being  the  daogl^ers  of  Elisabeth 
Webster  (ate  Houatm). 

To  meet  this  evidence^  the  deCndsnts  in- 
troduced three  wltnessei^  who  testified  to 
Ijhe  childroi  of  Ellsabkh  Wdwter  and 
Francis  Wcfbster.  The  testimony  ct  taiese 
witnesses,  given  as  their  pwsonal  knowledge, 
is  limited  directly  to  an  accomit  of  ttie  fam- 
ily of  EUsabeth  Webster  and  Fzands  Web- 
ster. Tbe^  do  not  undertake  to  testify  as  to 
any  former  cihildren  of  ffllzabeth  Webster  by 
her  former  husband,  or  to  say  from  th^r  own 
knowledge  ttiat  Eliza  Lauderdale  is  not  a 
daughter  of  Elizabeth  Webater  (n6e  Hous- 
ton). The  questions  asked  the  witnesses  for 
the  defendants  by  the  counsel  for  the  defense 
failed  to  direct  the  atteaiti<Hi  of  the  witnesses 
to  anything  that  would  account  for  the  nuir- 
rled  life  of  fiOizabeth  Webster  before  her 
marriage  to  Francis  Webstar,  or  coDcernlng 
any  diild  or  children  by  former  marriage. 

^niere  are  one  or  two  4uestl<»B  asked  the 
witness  for  the  defense  by  the  coxuisel  as  to 
the  children  Elizabeth  Webster  (n^  Houston) 
stated  she  had,  which  la  so  framed  that  It  Is 
not  certain  whether  the  attention  of  the  wit- 
nesses is  direct  to  the  children  of  Elizabeth 
Webster  by  Francis  Webster,  or  Is  intended 
to  Include  all  the  children  of  Elizabeth  Web- 
ster. The  testimony  in  this  regard  is  ren- 
dered uncertain  and  unsatisfiictory  by  con- 
fusing the  question  and  answer  by  involvliig 
the  (^ildren  of  the  marriage  of  the  said  Eliz- 
abeth Houston  and  Francis  Webster,  and  It 
is  not  certain  whether  the  witness  in  his 
answer  Intended  to  say  that  Elizabeth  Web- 
ster had  poBltlvely  stated  that  she  had  no 
children  except  those      Francis  Webster. 

[2, 3]  The  defendants  do  not  attempt  to 
prove  by  any  direct  or  positive  evidence  that 
Iinizabeth  Webster  had  any  children  than 
those  hy  SVands  Webster,  or  that  Eliza  Jau- 
derdale  was  not  her  child.  The  only  proof  in 
this  regard  Is  the  attempt  to  prove  by  dec- 
larations made  by  xnizabetb  Webstra'  (n6e 
Houston) ;  and,  as  stated  above  it  is  not  clear 
that  she  made  the  declaration  tliat  she  had 


no  other  dilldreii  vxc&ft  by  Frauds  W«bSbsr. 
WhUe  the  declaratioDB  tetatlTe  to  pedlgiee 
is  admissible  and  competnt  eiridence.  It  Is 
not  entitled  to  the  same  weight  and  oimsld- 
eratlcm  that  direct  and  positive  evidcoce  1^ 
and  is  not  of  ttie  satisfactory  and  eondoidve 
natore  of  positive  and  direct  testimony. 
7  J(mes  on  Evidou^  (Blue  Book  Ed.)  p.  788. 

[4-1]  The  testimony  of  the  witnesses  for 
the  defense  that  they  never  heard  of  Eliza 
Lauderdale  l>elng  the  daughter  of  Elizabeth 
Webster  (n£e  Houston)  Is  purely  negative 
and  is  of  no  wel^t  whatever.  The  defend- 
ants In  error  introduced  a  deed  executed  by 
a  full-blood  Indian  heir,  and  an  order 
provlDK  such  deed,  containing  a  recital  ttuit 
Elsie  Billy  was  the  sole  and  only  heir  of  El- 
la Webster.  This  was  introduced  over  the 
objection  of  the  plaintiff  In  error.  These  doc* 
uments  were  Incompetent  to  establish  helr- 
8tilp,  and  the  Jury  should  have  been  admon- 
ished not  to  consider  It  for  that  purpose. 
Johnson  v.  Alexander,  No.  ^36, 107  Rsc:  98& 
(fiot  yet  officially  reported). 

This  was  the  only  proof  and  direct  erl- 
lence  that  Elsie  Bflly  was  the  sole  and  only 
h^r  of  Ella  Webster.  It  Is  hard  to  conceive 
how  the  Jury  reached  Its  verdict;  unless  it 
considered  this  evidence.  The  rule  is  w^ 
established  in  this  state  that,  whwe  there  is 
evidence  reasonably  tending  to  support  the 
verdict  of  the  Jury,  the  same  will  not  be  dis- 
turbed on  appeal,  or,  where  the  verdict  of 
the  Jury  is  based  on  conflicting  evidence,  the 
same  will  not  be  distnihed  cm  appeal;  but 
the  rule  is  also  establlslied  in  this  Jurlsdlc- 
ttm  that  there  must  be  evidence  reasonably 
tending  to  support  the  verdict  of  the  Jury/ 
and  that  a  conflict  of  evidence  is  soch  con- 
flict that  reastmable  minds  ml^t  readi  dif- 
ferent conclusions. 

After  a  careful  and  tlkorongh  coauldera- 
tlon  of  all  the  comjwtent  evidence  Introduced 
in  this  case^  this  court  la  oonvtnced  that  the 
evidence  in  tliis  case  is  not  such  tliat  rea- 
sonable minds  ml^t  reach  dlfleroit  condu- 
slons;  that  the  evidence  Is  wholly  tnsufil* 
doit  to  suroort  a  verdict  and  jud^rat  for 
the  defendanta 

Site  Judgment  is  therefore  reversed,  and 
the  case  remanded,  with  directions  to  grant 
a  new  trlaL 

PER  OtTRIAU.   Adopted  In  whole. 
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(SyUahu*  hy  the  Court.) 

1.  Hum  AEtD  Mim&&£8  ^bsST— Oil  Airo  Oas 
liBASK— ArFBovAJu  OP  XnuD— Gbouhm  of 

D3SAPPBOTAI.--OOOD  FaITH, 

A  contract  for  the  sale  of  an  oil  and  gas 
lease  adpolated  that  the  motaal  obligfttioQS  of 
the  parties  should  aecme  Mily  in  eaae  of  ap- 
proval of  Uie  title  of  the  land  by  the  attorney  of 
the  purchaser.  SfeJd,  that  it  ia  immaterial,  in 
case  ot  disapproval  of  the  title  by  such  attorney, 
m  what  gnmnds  be  objects,  provided  the  dis- 
approval is  In  good  fklth. 

2.  Mines  Am)  Mtnuurs  <6a9ff7— Axtboval  of 
TfRA— BuBinN-  or  Pbo<»>— Oood  FaitS. 

Where  one  who  contracts  to  purchase  an  oQ 
and  gai  lease,  sobject  to  the  approval  of  the  title 
of  the  land  by  his  attorney,  refuses  afterwards 
to  complete  the  purchase  because  the  title  is  dis- 
approved by  such  attorney,  and  the  vendor 
sedu  to  enforce  the  sale,  the  harden  Is  upon  such 
vendor  to  prove  that  the  vendee  or  his  attorney 
acted  in  bad  faith  in  rejecting  the  title. 

3.  Minks  and  Minerals  ^967— Appeal  and 
Ebbob  «»1056(6)  —  Evidence  «=3448  —  Af- 

FBOVAL  OF  TlTLB-~CrOOD  FaITH— HaKVI£S8 

Ebboe. 

Testimony  as  to  the  grounds  upon  vrhlch  an 
attorney  for  a  proposed  vendee  of  an  oil  and  gas 
lease  bases  Us  disappioval  of  title  of  the  land 
•abmttted  to  libn  vnder  a  written  contract  be- 
tween  the  vendor  and  the  vendee,  aaUng  the 
opdnfoB  of  audi  attMney  Anal  as  to  title,  is  not 
admissible  to  change  die  written  cmtract,  but  is 
otunpetent  as  proirf  of  a  clrcumstanoe  throwing 
light  on  the  action  of  the  attorney;  when,  how- 
ever, there  is  no  evidwce  introduced  or  offered 
which,  in  connectitm  with  the  conduct  of  the  at- 
torney, tends  to  prove  bad  faith,  the  rejection  of 
testimony  showing  the  gronnds  of  dtaapproval 
does  not  constitute  prejudicial  errov. 

4.  Mines  and  Mikesau  €=>S7  —  Sale  of 
Iaabe— Affbotai,  or  Title— Statement  or 
Qkotthds. 

When,  according  to  the  etipalation  in  a  con- 
tract for  the  sale  of  an  oil  and  gas  lease,  the 
title  to  the  land  is  onquaMedly  subject  to  the 
^iproval  irf  tha  Tsndes's  attorney,  it  is  not  Bsaes- 
aaiy,  in.  case  of  disapproral  «C  tlw  titk,  lor  sudi 
attiwney  either  to  give  his  xeaatHis  therefor  or  to 
call  the  attention  ^  the  opposite  party  to  defects 
in  the  title  for  the  purpose  of  correction^  in  the 
absence  of  a  contract  requiring  snch  to  be  done. 

On  Petition  for  Behearing. 
(AddmoMl  fyUa&Hf  fty  SUtoridl  Staff.) 

5.  Ifims  akd  MntEBAX*  •cnST— Bale  or  Gas 
LwuM— OovDXTzon  PsaospBiT— VAunnr. 

It  was  .conpetiint  ftw  the  parties  to  a  con- 
tract  for  tba  sale  of  an  oil  and  gas  lease  to 
nuke  the  approval  d  tbie  .abstracts  of  title  by 


the  pnnAaau'B  alUognau  a  ouUKtlon  pncadent 
to       force  of  the  ctntract. 

6^  E}vn>ENOB  «=9e9  —  Pbesuhpxion  ~  Good 
Faub  op  Attobnet's  Action. 
Where  a  contract  for  the  sale  of  oil  and  gas 
lease  made  the  approval  of  title  by  the  pur- 
chaser'a  attorney  a  condition  precedent  to  its 
perfonnance,  the  presumption  was  that  the  at- 
torney in  aramining  the  title  acted  in  good  faith. 

GommlsBkmen^  On^nion,  Division  No.  1. 
Error  from  District  Court,  Jefferson  Obuu- 
ty;  Frank  Mattiews,  Judge. 

Action  by  B.  P.  Clay  and  Ge<»ge  W.  Taylor 
against  the  First  National  Bank  of  Waurika 
and  E.  J.  Kelly.  Judgment  for  plaintiffs  and 
defendants  brli^  error.  Affirmed. 

Brieves  &  Tertreea,  ct  Waurika,  tar  plain- 
Otta  In  error. 

Bond,  M^t<»  &  Melton,  of  Cblckaaha,  and 
Ouy  Green,  of  Wanill^,  for  defradants  In 
error. 

STEWART,  C.  The  plaintiffs  brought  ac- 
tion against  the  defendants  for  the  return  and 
recovery  of  money  deposited  in  escrow  with 
the  defendant  First  National  Bank  of  Wau- 
rika, OkL.  in  the  sum  of  $1,500  as  "earnest 
money"  to  secure  the  faithful  performance 
on  their  part  of  an  oil  and  gas  lease  contract, 
the  lease  being  made  to  the  plalntlCCs  by  the 
defendant  E.  J.  Kelly  on  1,000  acres  of  laud 
situated  in  Jefferson  county.  It  was  stipu- 
lated in  the  lease  contract  that  the  defendant 
should  furnish  to  the  plaintiffs  a  complete 
abstract  of  title  to  the  land  to  be  submitted 
to'  A.  Lu  Zlnser,  attorney  for  plaintiffs,  and 
that  the  lease  should  take '  eitect  and  the 
mutual  oUigatlons  of  the  parties  accrue 
only  in  case  such  attorney  should  approve  the 
title  to  the  land.  The  undisputed  evidence 
Is  that  the  abstract  was  furnished  and  was 
examined  by  the  attorney  within  a  reason- 
able time,  the  title  hieing  by  him  disapproved; 
that  plaintiffs  immediately  notlfled  the  de- 
fendant E.  J.  Kelly  of  such  disapproval  and 
of  the  intratton  of  the  plaintiffs  to  proceed 
no  further  under  the  lease,  demand  being 
made  for  the  return  of  the  il,SOO  deposited. 
The  defendant  bank  paid  out  the  money  to 
Kelly  after  due  notice  from  the  plaintiffs 
not  to  do  80.  Kelly  refused  to  return  the 
same  to  plaintiffs.  There  was  no  evidence 
of  bad  faith  in  the  disapproval  and  rejection 
of  the  title,  and  the  trial  court,  after  hear- 
ing the  testimony,  peremptorily  instructed 
the  jury  to  return  a  verdict  for  the  plaintiffs, 
which  verdict  was  accordingly  returned  and 
Judgment  rendered  thereon  for  the  plaintiffs. 
The  defendants  urge  as  error:  First,  the 
court  erred  In  refusing  to  allow  the  defend- 
ants to  introduce  certain  competent  evidence; 
second,  the  court  erred  In  refusing  to  submit 
the  case  to  the  jury. 
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[S]  Daring  the  course  of  the  trial  the  de- 
fendants offered  to  prove  that  the  oi^nlon  of 
the  attorney  was  baeed  upon  his  •  general 
objection  to  the  title  of  certain  tracts  of  land 
known  as  "govenmiMit  lands,"  being  iinallot- 
ted  Indian  lands  sold  by  the  United  States 
government,  and  upon  which  final  payment 
bad  not  been  made.  The  defendants  offered 
to  prove  that  when  the  written  contract  was 
made  It  was  agreed  and  understood  between 
the  jMtrtles  that  the  lands  to  be  leased  were 
mostly  of  such  class,  and  that  there  wonld 
be  no  objection  to  the  title  on  that  ground. 
This  testimony  the  court  excluded,  the  de- 
fendants preserving  exceptions.  Testimony 
as  to  any  agreement  had  at  the  time  of  or 
prior  to  the  execution  of  the  written  contract 
as  to  the  kind  of  title  the  plaintiffs  would 
accept  is  inadmissible,  as  the  contract  speaks 
for  itself,  and  contemplates  only  such  title 
as  would  be  approved  by  plalutlffs*  attorney. 
The  written  contract  Is  complete,  and  does 
not  contain  such  ambiguities  as  would  au- 
thorize the  introduction  of  the  proffered  evi- 
dence In  explanation  of  its  terms.  Evidence 
as  to  the  attorney's  reasons  for  rejecting  the 
title  might  be  admissible  as  throwing  light 
upon  his  actions  to  be  considered  in  connec- 
tion with  other  evidence  on  the  question  of 
good  or  bad  faith.  The  defendants,  however, 
have  made  no  showing  in  the  record  that  thc^ 
have  suffered  prejudice  in  sudi  respect  from 
the  rejection  of  testimony  offered.  Sudi  testi- 
mony in  itself  would  not  establish  bad  faith, 
and  tliere  Is  not  sufficient  other  testimony 
Introduced  or  offered  which,  in  connection 
therewith,  would  have  Jastified  the  gnb- 
mlttlng  of  the  Question  of  good  or  bad  faith 
to  the  Jury.  The  undisputed  evidence  au- 
thorized the  directing  of  a  verdict  tor  the 
plaintiff.  In  S^arm  Land  Mortgage  Ca  v. 
Wilde,  41  OkL  45, 136  Paa  1078,  the  syllabus 
reads  in  part: 

"The  courts  generally  hold  that  parties  have 
the  right  to  make  any  contract  which  is  not  un- 
lawful or  against  public  policy.  They  have  the 
right  to  provide  for  an  arbitrator  whose  ded- 
sion,  in  the  absence  of  fraud,  sfaaU  be  final. 
Tliey  have  the  right,  in  making  a  contract  for 
the  sale  of  land,  to  make  an  attorney  or  any  ooe 
else  exclusive  and  final  judge  as  to  whether  or 
not  the  title  ia  defective.  In  such  case,  tbe 
courts  are  inclined  to  leave  the  parties  to  abide 
by  tbe  contract  as  they  have  made  it,  and  not  to 
make  a  different  one." 

tt]  It  Is  well  settled  that.  when,  by  the 
terms  of  a  contract  of  sale  of  land  the  title 
Is  to  be  approved  by  any  particular  person  or 
attorney,  the  opinion  of  such  pcrstm  Is  final 
and  binding,  In  the  absence  of  fraud  or  bad 
fttith.  A  leadiug  case  on  this  question  is 
Church  V.  Shanklln,  95  Cal.  620,  30  Pac.  789, 
17  Tv.  R.  A.  207,  in  which  case  the  rule  Is 
epitomized  in  the  following  words:. 


"A  Toidee  cannot  be  compeOed  to  accept  a  ti- 
tle which  is  lo  fact  perfect,  hot  which  Ua  attor* 
ney  in  good  faith  refuses  to  approve  wbeie  hla 

contract  requires  the  title  to  be  perfected  'to 
the  satisfaction  of  such  attorney.** 

Further  collation  of  authorities  would  be 

useless. 

[2, 4]  The  defendants  urge  in  sui^rt  of 
their  claim  of  bad  faith  that  the  evidence 
shows  that  the  attorney  ia  qnestlMi  was  tbe 
secretary  of  Healdton  Pool  OH  &  Oas  Com- 
pany, for  whom  the  plaintiffs  were  in  fact 
procuring  the  lease;  that;  before  passing 
npcm  the  abstract  of  title  fnmlshed,  the 
attorney  wrote  to  the  defoidant  K^ly,  dalm- 
Ing  that  the  lands  contracted  for  were  about 
six  miles  east  of  where  tbe  contract  purport- 
ed to  locate  them ;  that  the  attorney  further 
says  In  bis  letter: 

"I  will  examine  tbe  abstract  anyway,  however, 
and  report  on  title  as  soon  as  I  have  bad  time  to 
make  a  careful  wamiuation.** 

•  Defendants  also  complain  that  tbs  defects 
In  the  title  or  objections  to  tAe  same  were  not 
pointed  out  for  the  purpose  of  correctiuL  'We 
cannot  agree  that  such  facts,  if  proven,  are 
suffl<d«it  to  authorize  a  finding  of  bad  faith. 
The  burden  was  upon  tbe  d^endants  to 
prove  bad  faith  on  the  part  ^ther  of  the 
plaintiffs,  or  their  attorn^  acting  for  ttieni 
It  was  perfectly  competent  and  proper  for 
tbe  parties  to  contract  to  leave  the  question 
of  title  to  any  person,  whether  IntCTested  or 
not,  and  this  was  d(»i&  No  bad  faith  will 
be  presumed  because  of  midi  interest  The 
fact  that  the  attorney  called  attention  to  the 
lands  b^g  rttuated  otherwise  tihan  located 
in  tbe  contract  does  not  affect  the  question 
of  good  faith  in  passing  on  tbe  tlHe.  In  the 
absence  of  a  stipulation  In  the  contract  re- 
quiring the  same,  the  attorney  was  under  no 
duty  to  point  out  defects  in  the  title  or  dis- 
close his  objecttons  for  the  puintose  o^E  correc- 
tion. Sudi  has  been  hdd  in  McCroakey  v. 
Ladd,  3  Cal.  Unvep.  Oas.  438,  38  Pac  21B: 
Lessenlch  t.  SeUera,  119  Iowa.  814.  93  N.  W. 
348,  and  we  think  tbe  holding  Is  sound.  In 
the  case  at  bar.  It  would  have  bem  fntUe  to 
have  given  Kelly  an  opportunity  to  correct 
allied  defect  in  the  title,  as,  according  to  tba 
showing  of  defradaats,  tlie  objeetloa  was  to  a 
particular  class  of  titles  to  Indian  lands,  aad 
the  objecUon  could  not  have  beoi  met  by 
the  vendor. 

The  trial  court  Old  not  err  in  iwremptorily 
instrnctlne  the  Jury,  and  the  judgment  Is 
affirmed. 

FEB  CUKIAM.   Adopted  tn  whole. 

On  PeUtioa  2or  Bebearlns. 

RUHHONS.  0.  PlalntlffB  In  error  liave 
filed  a  petition  for  rriiearing  in  this  cause, 
In  whlidi  It  is  strenuoftsly  tawlsted  tfaat'ttM 
court.  In  the  opinion  handed  down:  (1)  Over^ 
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hMked  tlie  teniw  pnaented  tbe  pleadings; 
03)  overlooked  the  error  comidBiiied  of  In 
the  rejection  of  competrat  erldence  offered  at 
the  trlAl  of  the  caoae;  (3)  overlooked  the 
qneetton  submitted  ot  the  right  of  the  trial 
court  to  take  from  the  jury  the  dedsioD  of 
questioDB  of  fact;  (4)  overlooked  the  terma 
ox  the  contract  aned  upon.  In  tbe  brief  and 
In  oral  argniaait  counsel  for  plaintiffs  in 
error  earBcstly  inolsta  that  the  d^mdants  Id 
error  were  not  entitled  to  recover  the  money 
d^MMlted  with  the  plaintifl  In  raror  bank, 
arguing  with  much  planidbllity  that  the  pro- 
visions contained  In  the  contract  as  to  the 
deposit  of  tbe  91,S00  earnest  money  and  Its 
application  by  the  bank  are  entirely  inde- 
pendent of  the  provisions  In  aald  contract 
relating  to  the  examination  t>y  the  attorney 
of  the  defendants  in  error  of  the  abstracts 
of  title  to  the  land  Involved.  Tbe  provisions 
to  tbe  contract  relative  to  OtB  d^oalt  of  tbe 
$1,500  are  as  follows: 

"It  is  fortiier  Bffreed  and  nnderstood  thit  the 
second  parties  shall  begin  actual  work  la  sink- 
Ing  a  well  opon  i  portion  of  aald  land  within 
alzty  days  from  tbe  date  said  abstracts  are  fur- 
idshed  by  tbe  first  party  to  the  second  parties  as 
herein  agreed  upon  and  dial!  contlnne  said  work 
In  ^king  wells  nntU  two  wells  have  been  sonk^ 
at  a  depth  of  not  less  than  sixteen  hundred  feet, 
and  at  least  two  wells  sball  be  pat  down  and 
drilled  upon  said  land  at  a  depth  of  not  less 
than  sixteen  hondred  feet  withla  six  months 
from  the  date  this  lease  becomes  effective  ualess 
oil  is  foond  In  paying  quantitlss  at  less  depth 
than  sixteen  bnndred  feeL 

"It  Is  farther  agreed  that  tbe  said  aecond  par- 
ties shall  immediately  deposit  in  the  First  Nap 
timal  Bank  of  Wauitta,  (^lahoma.  fifteen  hun- 
dred dollars  ($1,600.00)  cash,  at  the  time  of  sign- 
ing this  eontraot,  tether  with  this  contract, 
which  shall  be  considered  placed  in  said  bank 
as  earnest  money. 

"It  is  especially  agreed  and  anderstood  that 
in  the  event  said  secoad  parties  shall  fall  to  com- 
ply with  the  provisions  of  tbis  contract  in  be- 
ginning wori^  as  agreed  on  herein,  within  sixty 
daja  m  provided  for  hesein.  then  tbe  s^d  fifteen 
bnndred  doUan  ($1,60000)  sbaU  be  paid  to  said 
first  par^  as  hia  daaages  agreed  upon  as  liqui- 
dated damages  without  any  further  notice  or  or- 
der to  from  aald  second  parties." 

Counsel  for  plaintiffs  In  error  with  mudi 
Ingenuity  and  ability  argues  that  this  pro- 
Tlsion  of  tbe  contract  was  not  dependent  up- 
on the  opinion  of  the  attorney  upon  the  ab- 
stracts of  title  to  said  land,  but  that  under 
tbe  terms  of  the,  contract  the  defendants  in 
error  bound  tbemselvea  to  commence  within 
60  days  the  drllUog  of  wells  upon  the  lands 
involved,  notwithstanding  their  title  thereto 
under  the  lease  contract  might  be  wholly  de- 
fective, and  that  they  bound  themselves  In 
the  event  of  their  failure  so  to  drill  to  pay  to 
the  plaintiff  In  error  Kelly  the  sum  of  $1,S00. 

Counsel  for  platnttffs  In  error,  however, 
overlooks  the  provision  coiitafned  In  the  con- 
tract bnmedlately  preceding  tbe  provisions 
aboTe  attotad.  It  la  u  folUnfg: 
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"The  said  first  party  agrees  to  foraish  a  com- 
plete abstract  to  said  secoad  parties  to  the  above 
land  within  two  weeks  from  tbis  date  and  tb» 
same  ia  to  be  aubmitted  to  A.  Ij.  Zinser,  attor- 
ney of  said  second  parties,  who  shall  pass  upon 
the  title  to  said  land.  In  the  event  the  attorney 
of  said  parties  shall  approve  sat£  title,  then  this 
lease  shall  take  ^Tect  from  the  data  the  abstracts 
were  famished  by  the  aald  first  party  to  said 
aeoond  parties." 

Counsel  for  plalnttBh  In  error  spedously 
argues  that  all  the  defmdant  In  error  Kelly 
was  required  to  do  under  this  provision  of 
the  contract  was  to  fumiab  a  complete  ab- 
stract, and  that  tbe  only  effect  of  tbe  approv- 
al of  tbe  attorney  of  defendants  to  error  of 
said  abstracts  was  to  fix  tbe  date  of  tbe 
commracement  of  tbe  term  cf  tbe  lease.  It 
la  the  duty  of  tbe  court  to  give  a  reasonable 
construction  to  all  tbe  terms  of  a  contract 
and  not  to  oonatme  tbe  texma  Okenot  so  aa 
to  lead  to  absurd  omclusiotis.  As  counsel  tor 
plaintiffs  to  error  would  construe  tblfl  con- 
tract, all  Uiat  the  platotiff  to  error  Eslly. 
was  required  to  do  was  to  famlsb  complete 
abstracts.  Gounad  omits  to  stabe  to  his  brief 
and  argument  what  ibe  defraidants  to  error 
were  to  do  with  these  abstracts  when  they 
bad  been  passed  upon  their  attorney  and 
what  object  there  mlgtat  be  to  requiring  ab> 
stractB  of  title.  It  seana  clear  to  us  that 
tbe  purpose  of  tbe  provlalons  of  tbe  contract 
above  quoted,  requiring  Kelly  to  furnish  ab- 
stracts of  title  to  be  passed  upon  by  the  at- 
torney of  defendants  to  error,  and  reciting 
that  in  the  event  of  bis  approval  of  tbe  tltie 
the  contract  should  take  effect  as  of  the  date 
tbe  abstracts  were  furnished,  was  to  stipulate 
as  to  wb^er  or  not  the  contract  should  to 
fact  take  effect,  ^e  <m1y  reasonable  con- 
clusion that  can  be  reached  from  tbe  lan- 
guage used  In  the  contract  Is,  to  the  event  of 
the  approval  of  tbe  abstracts,  tbe  contract 
should  be  effectual  and  binding,  and  to  the 
event  of  the  dLsapproval  thereof  the  contract 
should  not  take  effect,  or,  as  said  In  the 
syllabus  of  the  opinion,  "that  tbe  mutual 
obligations  of  the  parties  should  accrue  only 
in  the  case  of  the  approval  of  the  title." 

[S]  The  contract  as  drawn  depended  for  Its 
taking  effect  upon  the  approval  of  the 
abstracts  of  title  by  the  attorney  of  defend- 
ants In  error,  and  this  approval  constituted  a 
condition  precedent  which  it  was  perfectly 
competent  for  the  parties  to  the  contract  to 
^gree  upon.  13  C.  J.  564,  {  532.  The  condi- 
tion precedent  never  having  occurred,  the  con- 
tracts never  took  effect,  and  the  defendants 
in  error  violated  no  provisions  of  the  contract 
In  falling  to  commence  drilling. 

Couns^  for  plaintiffs  In  error  contends 
that  the  trial  court  committed  error  tn  re- 
jecting competent  evidence  which  was  over- 
looked by  this  court.  Both  to  tbe  brief  upon 
the  petition  for  rehearing,  at  the  oral  argu- 
ment, and  In  tbe  supplemental  brief,  counsel 
goif  tenda  that  tbe  court,  to  Its  opinion,  made 
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a  new  contract  for  the  parties.  It  Beema  to 
us  from  the  argument  of  counsel  that  plain- 
tiffs In  ertOT  were  attempting  at  the  trial  of 
tills  cause,  and  counsel  is  now  attempting,  to 
substitute  a  new  contract  for  the  one  actually 
signed  by  the  parties.  The  evidence  rejected 
was  fully  discussed  in  the  opinion.  The  plain- 
tiffs in  error  offered  to  show  oral  conversa- 
tions between  plaintiff  in  error  Kelly  and 
defendants  in  «:ror,  both  before  and  at  the 
time  the  contract  was  drawn,  as  to  the  char- 
acter of  the  title  to  the  lands  and  as  to  what 
would  be  done  by  Kelly  In  perfecting  title 
when  defendants  in  error  were  ready  to  com- 
mence drilling. 

It  Is  argued  by  counsel  for  plaintiffs  in 
error  that  this  evidence  was  competent  to 
show  that  defendants  in  error  perfectly  un- 
derstood that  the  lease  covered  surplus  In- 
dian lands  sold  by  the  government  upon  par- 
tial payments,  and  that  It  was  competent  as 
explaining  what  was  to  be  done  by  the  at- 
torney for  defendants  in  error  In  examining 
the  abstracts  submitted  by  Kelly.  .  Counsel 
for  plaintiffs  in  error  contends  that  all  the 
attorney  was  required  to  do  under  the  terms 
of  the  contract  was  to  pass  upon  the  com- 
pleteness of  Che  abstracts  of  title,  and  that 
if  the  abstracts  were  complete,  whether  or 
not  they  showed  title,  the  contract  took  ef- 
fect. We  have  no  doubt  that  it  was  perfectly 
competent  for  Kelly  and  defendants  In  error 
to  so  contract  Had  they  done  so,  there 
would  be  great  force  In  counsel's  contention 
that  defendants  In  error  were  not  entitled  to 
recover.  However,  they  did  not  so  contract. 
Hie  contract  provides,  "in  the  event  the 
attorney  of  said  parties  shall  approve  said 
title,"  not  the  abstracts,  l^e  contract  does 
not  provide  that  the  attorney  shonld  pass 
only  upon  the  abstracts,  but  It  provides,  "who 
shall  pass  upon  the  title  to  said  land."  Coun- 
sel, in  bis  earnest  desire  to  secure  for  his 
client  his  pound  of  flesh,  seeks  to  Interpolate 
terms  into  the  contract  which  are  not  found 
there,  and  seeks  to  substitute  an  entirely 
different  agreement  from  the  one  writtm. 
Since  "It  is  not  so  denominated  in  the  bond," 
we  cannot  follow  the  precedent  laid  down 
by  the  learned  Justice  Portia  and  decree  the 
forfeiture  demanded. 

The  evidence  offered  by  plaintiffs  In  error 
and  rejected  was  clearly  Incompetent  as  tend- 
ing to  modify  the  terms  of  a  written  con- 
tract by  parol,  and  upon  the  issue  of  whether 
or  not  the  attorney  for  defendants  In  error 
acted  in  good  faith  in  examining  the  ab- 
stracts it  was  wholly  immaterial,  ilnce  U 
shed  no  light  iwon  the  motives  that  may  have 
acbuted  the  attcnn^  for  defendants  in  error. 

laie  triftl  oonrt  pennitted  tbe  idalntlffs  in 
error,  vpoa  croaxxarolnatlott  <Mt  the  atbuv 
ney  tat  defendants  In  error,  to  inquire  into 
tds  reaaons  for  rejecting  Uw  titie.  Ptalnturs 
In  error  prodoced  and  offered  no  eridttice 


tending  to  lAtow  tliat  tbe  opinion  vpott  tb» 
abstracts  glTui  by  the  attorney  for  defend- 
ants in  error  was  not  given  in  good  faith. 
They  did  not  even  attenqit  to  show  ttiat  th» 
opinion  was  wrong,  and  Out  tbe  title  was 
good. 

ri]  This  being  the  state  of  the  case,  there 
being  no  competent  evidence  b^re  the  Jury 
to  rebnt  the  iwesumptlon  that  the  attorney 
for  defendants  in  error  in  examining  tho 
abstracts  acted  in  good  faith,  there  was  noth- 
Ing  before  the  Jury  to  show  that  tbe  tentative 
contract  between  defendants  In  error  aod 
Kelly  took  ^fect,  and  there  was  tbMefore  no 
Issue  to  be  submitted  to  the  Jury. 

We  have  given  the  petition  for  rebearing 
more  extended  consideration  than  the  im< 
portance  of  the  questions  inrolTOd  warrants, 
solely  because  of  the  zeal  and  earnestness  of 
counsel  in  his  o(»it^tion  that  the  court  in 
the  opinion  made  a  new  otmtract  tor  the 
parties. 

Tbe  petlttoB  tm  rehearing  la  denied. 


OAMBROK  V.  STATE.    (Nfc  A-2327.; 

(Crimliial  Court  of  Appeals  of  Oklahoma.  Jan. 
13,  1919.) 

(Syllahua  bv  ihe  Court.} 

OnmNiX  Law  ^»11S1(4)  —  Dibuissac.  or 
Appbai^Pabdon. 
When  an  appeal  from  a  Judgment  of  con- 
viction is  pending  in  this  court,  and  the  plaln- 
diff  in  OTor  apidlee  for  a  pardon,  sad  tlie  same 
ia  granted,  and  the  fact  that  a  pardon  has  been 
granted  la  brought  to  tbe  attentioa  of  tbis 
court,  the  appeal  wiD  be  dismisafd  aa  having 
bem  abandoned. 

Appeal  from  District  Court,  Oklahoma 
County;  Gea  W.  dark,  Judge. 

B<red  Cameron  waa  oonvUtea  of  keeping  a 
i^ce  with  tbe  Intention  and  for  the  pnrpose 
of  selling  intoxicating  Uquors,  and  he  ap> 
peals.   Appeal  dismissed. 

McAdams  ft  Haskell,  of  Oklahoma  City, 
for  plaintiff  in  error. 

B.  McMillan.  Asst.  Atty.  Gen.,  for  the 
State. 

PES  OUBIAM.  Fred  Camenm  was  con- 
victed of  lueping  a  place  with  the  intention 
and  purpose  of  selling  intoxicating  liquors, 
and  waa  sentenced  to  Imprisonment  in  tbe 
penitentiary  for  a  period  of  one  year  and  to 
pay  a  floe  of  $500.  To  reverse  the  Judg- 
ment an  appeal  was  perfected.  P«kdlng  the 
detennlaation  of  said  appeal,  tbe  plalntlCt  In 
error  vaa  granted  a  pardon. 

vnien  vi  appeal  from  a  Jodgment  of  oon^ 
victlon  la  pending  In  ttala  conrt,  and  tba 
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^AlntUtSn  emr  ap^lM  Hot  a  pftxdon*  ina  the 
auu  ta  sraated.  and  the  Cut  tJiat  a  paidon 
liaa  beeo  SKanted  Is  broogbt  to  the  atteDtlon 
of  tbla  ooiirt»  the  aweal  wUl  be  dlnmlmil  as 
having  been  abandoned. 
'Ae  appeal  herein  la  Uwrefora  dlimlsted. 


PINOHBAOK  et  A  T.  STATB.  (No.  ArMOT.) 
(Criminal  Oooit  of  Appeals  of  Okklipnia,  Jan. 

(BjftUbiu  By  ik«  Court.}' 
KxKPzno  Fuusm  worn  XiraoxuuTXHa  LxQUoaa 
SjUsbns  the  aasu  as  U  No.  2331,  Ptoctoa 
T.  StstB,  176  Pac.  TiX 

Appeal  from  District  Cotart,  Payne  County; 
A.  H.  Huston,  Judge. 

John  Pindiback  and  Albert  Stephens  wore 
cxmrlcted  ot  keying  a  i^ce  with  the  Intent 
and  tOK  the  purpose  of  aelltng  Intoricatlna 
liquors,  and  they  appeal.  Beveraed. 

IfoAdama  ft  HaAeD,  of  <Hclah(nna  01^. 
for  plabrtlffs  In  error. 

B.  McMillan.  Asst  Attgr.  O^*  tor  the 
Stafeb 

OAIABAITH,  Special  Judgew  «ie  plain- 
tift  In  error,  Joim  RncSibaelc  and  Albert 
Stepbois,  were  Jointly  dmrgad  and  conrlctad 
of  keeping  a  place  wldi  ttie  Intention  and 
for  the  pnrpose  of  selling  IntOKlcattaig  Uquon^ 
mder  section  4,  c.  96,  Sesft  Xavs  1S18. 

nto  case  tanATes  12ie  sane  Ibbocb  as  Qie 
ease  «C  Proctor  t,  Stat^  119  Vmo.  771,  de> 
dded  ttils  term^  and  la  controlled  hereby. 
For  the  zeasMts  wot  oat  in  that  opinion,  the 
jndjgment  appdOed  fnm  Is  ronraed. 

DOTUO,  P.  J.,  and  ABMSTifeOMO,  1h  con- 
flor. 


SALTBBS  T.  STATB.    (No.  A-MSB.) 

(Cximinal  Court  of  Appeals  of  Oklahoma.  Jan. 
11,  1919.) 

(SyUabiM  hy  Sditorial  Stuff.) 
CaouKAi.  Law  «»1181(4>-^ApraAX.  —  Sbh- 

TENCK  IN  AHOTHEB  ClAra— DiSUISSAZ. 

An  appeal  from  a  conriction  of  mandaogfa- 
ter  in  the  first  degree  upon  a  case-made  would 
be  dlamtned  on  the  showing  that  i^pellant, 
since  his  appeal  was  perfected,  bad  been  sen- 
tenced to  Imprisonment  tor  Bfe  on  another  mur- 
der ehargc, 

AgvaaL  tram  Superior  Court,  Okmulgee 
OimntV';  B.     Sli^aoB,  Jodg«b 

aisrnriikii 
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'  Clyde  Balyers  was  oonvleted  of  man- 
rtanghter  ta  On  first  degree;  and  he  appeals. 
Appeal  dismissed. 

Beckett  &  Boland,  of  Okmulgee,  for  plain- 
tiff lii  error. 

B.  McMillan,  As8t  Atty.  Gen.,  for  the 
States 

PER  CtJRIAM.  Plaintiff  fa  error,  Clyde 
Salyers,  was  Indicted  In  the  district  court 
of  Okmulgee  county  for  the  murder  of  one 
Jim  Warren,  alleged  to  have  been  committed 
In  said  county  on  the  6Qk  day  of  March, 
1918,  by  shooting  him  with  a  ^t(d,  which 
Indlctmwt  was  duly  transferred  to  the  au* 
peilor  court  of  Okmulgee  coonty.  Upon  bis 
trial  Uiere  Oie  Jaiy  found  htm  guilty  of 
manslaughter  in  the  fleet  degree,  and  fixed 
bis  panMnMBt  at  16  yaars  In  the  penlt»tt- 
ary.  FtDmttaJndgment  mtdeted  on  the  ver- 
dict plaintlfl  Ip  error  appealed  t^  filing  In 
this  court,  on  December  19, 1918,  a  petlUon  In 
error  with  case-mada 

His  counsel  of  record  have  filed  a  motion 
to  dlsTnlis  said  appeaL 

It  haTlog  been  made  known  to  the  court 
that  said  plaintUC  in  error  alnce  his  appeal 
in  this  case  was  perfected  has  on  auotiier 
murder  charge  been  aentenced  to  Imprlaon- 
raent  for  life  at  hard  labor,  the  motlm  to 
dismiss  the  appeal  herein  is  sustained. 

The  appeal  herein  is  therefcae  dlsmlanndi 


THOMAS  T.  STATJ9.   (Na  A-2247.) 

(Criminal  Court  of  Appeals  of  Oklahoms.  Jan. 

18,  1919.) 

rflySofrat  hv  ik9  Oowrt,) 
KsKPiirs  VtMm  im  6azs  of  Iimaiauniio 

lilQnOB. 

Syll^os  the  sane  as  la  Na  28S1,  Proctor 

V.  Sute,  176  Pac.  771. 

Appeal  from  Superior  Court,  Oklahoma 
County ;  Edward  Dewes  Oldfield,  Judge. 

E.  L.  Thomas  waa  convicted  of  keeping  a 
place  for  the  unlawful  sal%  etc.,  of  intoxicat- 
ing liquor  and  he  appeals.  Beversed. 

Tiios.  W.  Conner,  of  Hobart,  fOr  plaintiff 
In  error. 

R.  McMlUsn,  Asst  Atty.  <3ett.,  fbr  the 
Rtata. 

QAr.BBATTH,  Bpedal  Judge.  The  plain- 
tiff In  «'ror  was  charged,  conTlcted,  and 
sentenced  to  be  confined  for  one  year  in  Oie 
penitentiary,  and  to  pay  a  fine  of  $100,  un- 
der sectloa  4,  e.  26,  Seas.  Laws  1913. 

This  ease  Inst^as  the  same  Issoes  as  the 
case  of  Proctor  t.  States  176  Pac.  771,  do- 
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dded  this  torn,  and  Is  controlled  thereby. 
For  the  leasons  set  out  in  that  oplDl<ai.  tbe 
judgment  appealed  from  Is  revereed. 

DOYLB,  P.  J.,  and  IbMSTBONG/J.,  con- 
cur. .  .        ,  , 


MATBSS  T.  SXATB.    (No.  A-2812.) 

(Criminal  (Toort  of  Appeals  of  Oklahoma.  Jan. 
11,  lftI9.> 

(Bifildbiit  br  Comrt.t 

1.  PafanntT  «sal2— pAtarrr  or  9tATtaam-' 
KirowunMSK  ot  Taxmkit. 

To  consdtnte  peijar?,  t3ie  statement  made 
most  not  osiy  be  false,  but  the  parQr  maUng  It 
moBt  know  it  to  b«  so. 

[Kd.  Note.— For  other  d^itions,  bm  Words 
and  Phrasest  Birat  and  Second  Serlea^  PerjnzrJ 

2.  Pkbjvbt  «=»12— BXQTTxsim  a»  Ovrhsl 

Perjury  cmriats  in  awearlnf  willfully  and 
corruptly,  contrary  to  the  belief  of  the  witneaa, 
and  not  in  swearing  taahly  and  InomiAderately 
aconding  to  his  belief. 

8.  CBXtOHAL  XjAw  4s»890  — Bvidkncs  — Ex- 

PUKATXON  07  DEVEItDAHT'S  IlTlSirr.  . 

Upon  a  trial  for  perjury*  It  Is  tereraible 
error  for  the  court  to  refuse  to  permit  the  de- 
fendant to  testify  as  to  his  intent  and  purpoae 
to  awesr  falsely  as  to  the  tects  swtHii  to  by 
him  upon  which  perjury  diarged  Is  based. 

AN»eal  from  District  Coort,  Love  County; 
W.  F.  Freeman,  Judge. 

J.  L.  Mathes  waa  convicted  of  perjury, 
and  be  appeals.  Bever&ed  and  remanded  for 
another  trial* 

H.  A.  Stanley,  of  Ardmore,  for  plaintiff  in 
error.  ... 

a.  P.  Freeltng,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  oat,  ftnr'the  State. 

ARMSTRONG,  J.  The  plalntUI  In  error, 
J.  L.  Matlies,  hereinafter  referred  to  as  de- 
fendant, was  cliarged  by  information  with 
perjury,  convicted  and  aentMiced  to  Imprla- 
cmm^t  at  hard  labor  for  a  term  of  live 
years.  To  reverse  the  Judgment  rendered, 
the  defendant  prosecutes  this  appeal. 

The  perjury  all^d  Is  that  the  defendant, 
while  testifying  In  a  case  in  the  dlstrlci 
court  of  Love  county,  in  which  said  defend* 
ant  was  plaintiff  and  T.  F.  Gross  was  de- 
fendant, falsely  and  corruptly  did  swear  and 
depose  under  oath  that  he,  the  said  J.  L. 
Mathes,  did  not,  during  the  month  of  March, 
1914,  while  under  medical  treatment  by  the 
said  T.  r.  Gross,  for  the  fracture  of  the 
right  arm  of  him,  ihe  said  J.  L.  Mathes,  re- 
move the  bandages  and  splints  from  his  said 
right  forearm,  which  had  been  placed  there 
by  tho  said  T.  F.  Gross  In  the  regobir  course 


of  said  medical  treatment,  tbe  (act  ot  tb^ 
removal  of  said  bandages  by.,  the  said  J.  !>. 
Mathes,  b^Lg  thai  and  tb&te  a  material  is- 
sue upon  the  trial  of  said  case,  and  hei  the 
said  J.  L.  Blathes.  knowing  mU 
testimony  to  be  false,  corrupt,-  and  perjured 
nptm  said  material  iaaoe^  and  he,  di^  said 
J.  Lw  Mathea,  having  then  and  there  taken 
an  oath,  lawftilly  administered  that  he  wonld 
testify  truly  in  th»  trial  of  siUd  cause. 

OSw  material  unoontiwHcted  etMence  in 
the  case  la:  "That  in  the  trial  of  the  said 
case  of  tb6  detoidant  against  T.  F.  Oross  ttf 
the  district  court  of  Love  connQr,  and  at  tbe 
time  named  in  the  lnformati<m,  the  defend- 
ant was  duly  sworn  as  a  witness,  . and  testi- 
fied, in  said  case  of  J.  L.  Mathes  t.  T.  P. 
Gross,  that  he,  the  said  defendant  did  not 
remove  the  splints  from  his  arm  in  the 
month  of  March,  1814."  and  that  such  evi- 
dence as  to  the  time  that  said  spUnts  were 
removed  from  the  arm  of  the  defendant  were 
material  to  the  issue  being  tried. 

nie  evld«ice  was  In  amflict  in  said  case 
of  the  defendant  against  T.  F.  Gross  as  to 
the  time  the  splints  were  removed  from  the 
arm  of  tbe  defendant. 

It  therefore  clearly  aK>earB  that  the  pivot- 
al question  involved  in  this  case  is,  "Old  tbe 
defendant  willfully  and  corruptly  and  con- 
trary to  ills  belief  swear  tha^'  be  did  not 
remove  tbe  spUnts,  which  had  becB  mr  placed 
by  T.  F.  Gross,  from  hla  arm  daring  tba 
month  ot  March,  1914? 

[1.1]  On  the  examinatiMi  of  the  defend- 
ant as  a  witness  in  bis  own  behalt  be  waa 
asked,  together  ' with  other  qoettlona,  the 
followlos  qaeatleBs:  "Matbea,  did  yoa  hare 
any  inteotini  of  swearing  MhOj  Id  any  of 
tbeae  aiistma  pnvoanded  to  yon  In  tbe  for. 
mer  trial?  Was  it  yoor  pnrpoaa  or  InKntioB 
to  swear  falsely  in  ttwse  nattem  you  b&ve 
been  asbed  about  In  tba  trial  of  the  case 
with  Dr.  eroasr  To  eacb  of  said  Questions 
objectiona  were  Interposed  by  t^e  connty 
attorney,  and  tiw  objection  to  each  of  said 
questltms  snstained  by  tbe  court,  and  to  the 
said  refusal  of  the  court  to  permit  the  de- 
fendant to  aiiawer  said  qveatlona  an  ezcep* 
tlon  was  respectively  saved  to  said  questions. 

"Perjury  consists  in  swearing  willfully  and 
corruptly,  contrary  to  the  belief  of  the  witness, 
not  in  swearing  rashly  and  inctmaiderate^  ac- 
cording to  bla  belief."  Pilgrim  v.  Stat^  8  OkL 
Cr.  48, 104  Pac  883. 

It  Is  an  elementary  proposition  that  knowl- 
edge of  the  falsity  of  the  alleged  perjured 
testimony  Is  an  essential  and  Indispensable 
element  of  the  crime  of  perjury. 

[3]  Corrupt  motive  Is  Indlspensatjle  to  per- 
jury and  one  having  knowledge  respecting 
the  fact,  who  testlfled.  bowerar,  positiT^ 
only  what  ha  brieves  to  be  troe,  can  be 
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guilty  of  no  crime,  althongh  he  was  mla- 
taken.  FUgrim  State,  supra.  In  Blabop's 
New  Griminal  Law,  1  1048,  It  1b  said: 

"Perjurj  cannot  be  wilUnl  when  the  oath 
ia  according  to  the  belief  and  conrictlon  of  the 
witoeai  as  to  Its  truOL" 

To  constltQte  perjury  the  statement  mast 
not  only  be  false,  bat  the  party  making  It 
mnst  know  It  to  be  so.  If  the  witness  testi- 
fied nnder  an  honest  mistake  or  misappre- 
hension, and  believed  what  be  testified  to  be 
tme^  a  eonrlctloa  cannot  be  had  tboagh  tke 
Btfttement  be  ftlse.  Bee,  also^  Gatler  t.  Ter- 
ritory, 8  OkL  101,  56  Pac.  8«1;  Oreen  t. 
State,  41  Ala.  410;  Nelson  t.  State,  32  Ark. 
192;  State  r.  Hlggina,  1S4  Mo.  840,  28  S.  W. 
ITS;  Commonwealth  v.  Bvedy.  71  Mass.  (5 
Gray)  78;  Gibson  t.  State  Avp.)  W  B. 

W.  118,  all  of  which  bold.  In  substance,  that 
one  can  be  convicted  of  perjury  only  when 
tbe  false  testimony  was  given  cormptly  with 
knowledge  of  its  falsity. 

It  follows  that  the  defendant  bad  a  right 
to  testis  as  to  bis  Intntlon  of  swearing 
falsely  as  to  the  statements  made  by  him  as 
a  witness  In  the  case  In  which  tbe  defendant 
is  charged  with  tbe  perjury,  snch  testimony 
to  be  considered  by  tbe  Jnry  In  connection 
with  all  tbe  (rther  eridmoe  and  etrcnmatazic- 
es  In  the  case,  and  the  court  committed  re- 
versible error  In.  refnsliig  to  penctt  fht  de- 
fendant to  answer  said  qnestlona  aa  to  bis 
Intentioa  and  purpose  In  testifying  as  he 
did  bi  tbe  trial  of  the  case  la  which  the  per- 
Jnry  Is  alleged. 

The  judgment  Tendered  Is  reveEaed,  and 
fbe  cue  manded  for  anotter.  trittL 

DOYLE,  P.      and  MATSON,  J,  concur. 


TATUM  V.  STATE.   (No.  A-254a^) 

(Orimlnal  Court  of  Appeals  of  Oklahoma.  Jan. 
11,  1919.) 

(BnUal^  by  1M  Court  J 

Kxama  Puce  .vob  Sau  or  Ihtozzoatiho 
LiQiroB. 

Eb'llalias  the  same  as  Is  No.  2381,  Proctor 
T.  Sute,  176  Pac.  771. 

Appeal  from  District  Court,  Payne  Coun< 
ty;  A.  H.  Huston,  Judge. 

Frank  Tatum  was  cmvicted  of  keeping  a 
place  for  unlawful  sale,  etc.,  of  Intcnicatlng 
liquor,  and  he  appeals.  Reversed. 

WeldoD  &  Mltdell,  of  Oushloj^  for  plain- 
tiff In  error. 

8.  P.  ITreellng,  Atty.  Oen.,  and  B.  VcMU- 
lan,  Asst  Atty.  Qea.,  for  the  Stat& 


GALBBAITH,  Special  Judge.  The  plain- 
tiff  In,  eitor  was  charged,  convicted,  and 
sentenced  to  be  confined  for  30  days  In  tbe 
county  Jail  and  to  pay  a  flue  of  $200,  under 
section  4,  c.  26,  Sess.  Laws  1913. 

This  case  Invcdves  the  same  Issues  as  the 
case  of  Proctor  v.  State,  176  Pac.  771,  de- 
cided this  term,  and  Is  controlled  thereby. 
For  tile  reasons  set  out  In  that  <H)lnionr  the 
judgment  appealed  from  la  reversed. 

DOZLB,  P.  J,,  and  A&MSTKONa,  con- 
cur. 


BOZD  et  aL  T.  STATE).  (No.  A-SB8B.I 

(Griminal  Court  of  i^peals  at  Oklahoma. 
Uarch  8,  1917.    Rehearing  Denied 
Jan.  15.  1919.) 

/a^BsdM  fiy  Ih*  €fomt4 
Cbiuutal  Law  4s»llto(^ApFXAX^BivEB- 

HAT.. 

When  one  Is  tried  for  crime  and  ftails  to 
offer  any  defense  whatever,  this  court  iffil  not 
seek  tedinical  gtonnda  apon  which  to  reverse  a 

just  judgment. 

Appeal  from  County  Court,  Oarfleld  Conn- 
ty;  B,  U  Swlgert,  Judge. 

W.  T.  Bo^d  and  Guy  Smltli  i^  convicted 
et  having  unlawful  posaesdon  of  Intoxtcat- 
ing  UqucHTs  with  Intoit  to,Bdl  sam^  and  theiy 
fl^peaL  Affirmed. 

H.  J.  Sturgls,  of  E^ild,  for  r"**"***-!  in 

error, 

a  MoMiUan,  Asat  Atty.  GeiL,  fiDr  deieiid- 
ant  in  error. 

ARMSTBONG,  J.  The  plaintiffa  In  error, 
W.  T.  Bovd  and  Guy  Smith*  were  convicted 
at  the  May,  191E»,  term  of  tbe  county  court 
of  Qarfleld  county  on  an  infonnatioo  charg- 
ing them  with  the  unlawful  poasasalon  of  la* 
tozlcating  liquor  with  Intent  to  sell  sama 
I%elr  punishment  was  fixed  ata.fine  of  $2S0 
and  Imprisonment  In  the  county  Jail  of  Gar- 
field county  for  a  term  of  three  months. 

The  testimony  Introduced  on  behalf  of  the 
state  tends  to  show  that  witness  W.  P.  Ar^ 
nold,  with  Officers  Hamilton  and  Bebb,  went 
to  tbe  Oxford  Pool  Hall,  oitarfU»d  by  the  de- 
fendants In  Bold,  on  tbe  j^igbt  of  March  S, 
1916;  that  Boyd  was  behind  tbe  dgar  case 
in  omversatlon  wltli  Officer  Hamilton  when 
he  walked  into  the  room;  that  the  offlc^ 
donanded  that  Boyd  open  the  door  to  the 
basement,  wlilcb  Boyd  did  by  pulling  a 
string  under  an  overcoat  banging  ou  the 
wall  near  where  he  was  standing;  that  the 
two  officers  and  the  witness  went  into  the 
basement  and  found  fbur  or  five  mea  there 
drinking  IntoxlcaUng  Uquot.  Plaintiff  In  er^ 
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ror  Smltb  was  In  the  basemmt  There  was 
a  cash  register  and  Ice  box  containing  beer 
and  pablo.  Ten  pints  of  whisky  were  also 
found.  The  basemoit  was  partitioned  Into 
two  or  three  rooms  apparently,  omcen 
Bebb  and  Hamilton  corroborated  the  state- 
ments of  witness  Arnold. 

Witness  Brady  testified  that  he  was  in 
the  bas^nent  at  the  time  the  officers  came; 
that  he  drank  the  contents  of  one  <^  the 
black  bottles  and  paid  25  cents  for  it 

Plaintiffs  In  error  put  on  no  testimony 
whatever. 

Counsti  argue  two  propositions  in  one,  to 
wit,  that  the  evidence  Is  insuffldent  to  sus- 
tain the  jodgment,  and  that  the  court  erred 
in  instmctlng  the  jury.  In  our  Judgment, 
the  evidence  is  ample  and  the  Instructions  of 
the  court  suffldent  to  support  tlie  verdict 

No  defense  was  made  to  the  charge.  I^e 
plaintiffs  In  error  were  undoubtedly  engaged 
In  the  llleKRl  sale  of  intoxicating  liquor. 
This  court  will  not  se^  technical  objections, 
which  could  not  in  any  way  affect  the  sub- 
stantial rights  of  the  parties  upon  which  to 
reverse  a  Judgment,  under  the  facts  discioa- 
ed.  especiallT  wbea  no  defoiae  whateror  is 
made. 

Affirmed.  Mandate  directed  to  lime  fortb- 
with. 

DOTLB.  P.  3^  and  BSiKrX,  J.,  concur. 


OI^AOKBN  T.  STATB.   QUo.  A-a6060 

(Orimiaal  Oooit  of  Appeals  of  (MJahoma.  Jan. 

13.  1919.) 

(SvUaku*  by  the  Court.) 
Knpine  Puob  k»  Salb  of  InroxicATiira 

IiIQUOB. 

Syllabus  the  same  as  In  Na  23S1,  Proetm 

V.  State,  176  Pac  771. 

Appeal  ftom  District  Court,  Payne  County ; 
A.  H.  Huston,  Jndga 

Cliris  li.  Glacken  was  owTlcted  ot  kee^ng 
a  place  for  the  unlawful  sale.  etc..  ct  Intoxi- 
cating liquor,  and  he  ai^>eals.  Beversed. 

W^on  ft  BUtdieU,  of  Oaahlng.  and  Mc- 
Adams  &  HadwU.  ci  Oklahmna  City,  fm 
plaintiff  In  errw. 

S.  p.  Freellng,  Atty.  Qea.,  and  B.  MtbDl- 
lan,  Asat  Atty.  Gen.,  tot  the  State. 

OAIiBBAITH,  Special  Judge.  The  plain- 
tiff in  error  was  convicted  of  keeping  a  place 
with  the  Intentlm  and  for  the  purpose  of 
selling  intoxicating  llquon^  under  section  4 
of  (Chapter  26,  Sess.  Laws  1913. 

Tbis  case  Involves  the  same  Issues  as  the 
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case  of  Proctor  v.  Stat»,  176  Pac  771,  deed- 
ed this  term,  and  is  controlled  thereby.  For 
the  reasons  set  out  In  that  c^nloo,  tlie  jndg* 
m&it  appealed  from  is  reversed. 

D07LE1,  P.  J.,  and  AltUSTBONG,  J.,  con- 
cur. 


HABBIS  V.  STATE.    (NO.  A-2903.) 

(CriniBal  Goort  ot  Aneala  of  <Mahaiaa 
Jan.  11, 191B.) 

(Swtttibu*  by  the  *GourQ 

1.  Aautiti  AXB  BAxmy  miift  si— Guob: 
or  AflSA.TTLT— BTnniraH— ImamwD  Ov- 
Rirsu. 

"Battery"  Indodw  assault,  but  "amnlt" 
does  not  include  battery.  When  the  assault 
colmlnates  in  a  battery,  the  offense  is  assault 
and  battery,  and  the  prosecution  should  be  com- 
menoed  for  that  grade  of  assault  and  battery 
which  is  reasonably  supported  by  the  state's  evi- 
dence, and  not  for  that  srade  of  assault  <mij. 

[Ed.  Note.— For  other  deflnitions,  see  Worda 
and  Phrase^  Fbst  and  Seocnd  Serka,  Awratt 
Battery.] 

2.  HouiciDE  «=3l42(9  — TabUlHob— DnBO- 

TION  OF  AN  AoqUITFAI.  — FtmTHXB  FBOOB- 
DUBK. 

Where  the  laf<Nrmation,  by  reasonable  U- 
teodment  only,  charges  an  assault  with  intent 
to  kill,  and  the  proof  both  on  the  part  of  the 
state  and  the  di^dant  shows  that  a  battery 
was  conmiltted  In  addition  to  the  fdmUms  as- 
sault, npoa  proper  motion,  the  court  dioald 
advise  the  Jury  to  acquit  upon  Uie  gniiiiid  <rf 
varianee  ud  dlraec  that  ttw  Madant  ba  hald^ 
to  answer  tiw  Ugher  offense. 

Appeal  friHu  District  Court;  McOartaki 

County;  G.  B.  Dudley,  Judge. 

Sam  Harris  was  convicted  of  the  crime  ot 
assault  with  intent  to  kill  and  sentenced  to- 
serve  a  term  of  three  years  In  the  state  peni- 
tentiary, and  be  api)eal8.  Reversed. 

Hosey  &  Jones,  of  Idabet,  and  A.  M.  Stew- 
art of  Mongum,  for  plalntifit  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  McUll- 
lan,  Aast  At^.  Geo.,  toe  the  State. 

MATSON.J.  "Onthelstday  of  February, 
191!^  information  was  ffled  in  the  district 
court  of  licCurtatn  county,  OkL,  ciiai:glng 
Sam  Harris  with  assault  with  intoit  to  kill 
one  Nonnan  O'NeoL  The  allegations  in  the 
Infoimatloa  being  aa  ftdlowa: 

"  'Now  cfunea  B.  G.  Ntison,  tbe  duly  qoal- 
ifled  and  acting  oonnty  attoni^.  In  and  Cor 
HcGnrtaln  county,  state  of  Oklahoma,  and 
C^ves  the  district  court  of  McOurtain  comity, 
state  of  Oklahoma,  to  know  and  be  Informed 
that  Sam  Harris  did  In  M(<:urtain  county^ 
and  in  the  state  of  (^lahoma,  on  or  about 
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th»  Uttb  AtiT  at  Mudi.  la  tto  yeue  o£  Our 
UaA  one  thooaand  nine  hvndred  and  four- 
teen, and  anterior  to  the  preaoitmeDt  hem> 
of,  commit  the  crime  of  assault  with  intent 
to  kill,  in  the  manner  and  fc«m  as  follows,  to 
wit: 

"  said!  Sam  Hanis  did,  in  the  county 
of  HcOnztaln  and  state  <rt  OUahMBs,  on  vt 
about  the  15th  day  of  March,  SOU,  nnlav- 
fuUy,  willfully  and  feionlenaly  maka  an  as- 
sault on  one  Norman  O'Neal  with  a  oertatB 
pistol  and  with  a  certain  sllngahot,  then  and 
than  held  In  the  hands  of  hlim  the  cald  Sam 
Harris  with  the  anUwfal  iatoit  oo  the  Dart 
of  Mm,  the  said  Sam  Harris,  to  kill  him, 
the  said  Nranaa  O'Neal^  oontcary  to  the 
fonn  of  the  atatotea,  In  eadtx  case  made  and, 
proYided,  and  against  the  pearn  and  dignity 
<a  the  states' 

"TbB  case  was  tried  on  Sq>t«Dber  13, 1916, 
on  the  information  filed  over  the  obdectloa 
of  the  deCandaat  aa  to  the  snffldenfT  ot  the 
infOnnatl(»L  After  the  introduction  of  evi- 
dmce  the  defendant  moved  for  a  per«np' 
tory  instruction  in  favor  of  the  defendant 
for  ttke  reascm  that  the  teefctmony  did  not 
sustain  the  auctions  contained  in  the.  In- 
formation, for  the  reason  that  the  testimony 
did  not  show  a  public  offense  and  for  the 
reason  that  the  proof  and  allegations  did 
not  ctnrespond.  Tba  motion  was  ovemiled 
by  the  court,  exception  saved." 

[1]  Amraig  the  assignments  ot  error  u^ted 
as  grounds  for  a  reversal  ot  this  Judgmwt 
is  that  the  court  should  have  sustained  the 
defwdant's  motion  to  direct  a  verdict  In  his 
faTor  because  oi  a  fatal  variance  between 
the  allegations  of  the  Information,  and  the 
proof  adduced  upon  the  trial.  ■ 

If  It  may  be  said  that  the  foregoing  infor- 
mation by  any  r^sonuble  intendment  charg- 
es a  crime  in  the  nature  of  a  felony,  It  only 
charges  an  assault  with  Intent  to  kill,  or  an 
assault  of  a  lower  grade  necessarily  Included 
witUn  the  cbarvB  oi  asMalt  wlQi  Intsnt  to 
kllL 

The  evidenoe  Introduced  upon  the  trial 
shows  clearly  that,  if  the  defendant  is  guil- 
ty of  any  crime,  it  Is  that  of  assault  and 
battery  with  Intent  to  kill,  or  some  lesser 
ends  of  asaanlt  and  battery.  TOere  is  no 
conflict  betweoi  the  testimony  of  the  wit- 
nesses on  behalf  of  the  state  and  that  of 
those  introduced  In  behalf  of  tbe  defendant 
as  to  the  fact  that  a  battery  was  committed. 

In  the  case  of  People  r.  Helblng,  61  Oal. 
«S0,  Oie  Swrame  Ooott  of  Oallfocnla  said: 

"It  is  contended,  on  behalf  of  the  appellant, 
that  Ihe  conviction  is  erroneouR,  because  by  the 
former  ctmviction  of  'battery'  he  was  acquitted 
of  the  offense  tor  which  he  now  ^nds  con- 
victed. But  the  former  ctmvlctlDn  did  not  le- 
gally opoate  as  an  aoquitul  of  tbe  offense 
xjurged  in  the  information,  unlen  it  wu  for 
an  offense  indoded  within  the  <Aeiise  charged ; 
and  that  presents  the  question  whether  the 
vSvam  of  'battery'  is  included  wUliin  or  is  an 


ingrsdittt  of  the  offetee  of  ossaalt  wttk  a 
deadly  weapMi,  with  a  felonioas  iataat. 

"Tbe  BBseDtial  elements  of  the  last-named  of- 
fense ore  the  aasault,  the  weapon,  and  the  in- 
tent An  'assault*  is  an  unlawful  attempt  cou- 
pled with  a  present  ability  to  commit  a  violent 
Injury  upon  the  person  of  another.  Pen.  Code,  | 
240.  This  offense  is  punishable  by  fine  or  by 
imprisonment  in  tiie  county  jail  (Id.  |  241),  and 
is  thstefore  a  sdsdsmoanor;  bat  when  mode, 
with  a  deadly  weapon,  with  a  felonioas  intent,, 
it  dovfltovs  hito  a  felony  (Id.  U  221,  :£46),  which, 
in  its  elements  and  unity,  inclades  tho  misde- 
meanor (People  V.  Vanard,  6  CaL  GGH;  People 
v.  English,  30  Col.  214;  Ex  parte  Ah  Cba, 
40  Oal.  426;  Ex  parte  Max,  44  Col.  679). 

"The  offense  of  'battery'  is  the  unlawful  use 
of  force  or  violence  upon  the  person  of  an- 
other ;  it  is  also,  like  an  assault,  a  misdemeanor, 
because  it  is  pnuishaUe  by  fine  or  imprison- 
ment in  the  county  jail,  or  by  both  fine  and 
Imprisonment  (Id.  ||  242,  248) ;  it  is  therefore 
a  ffteater  offoise  than  assault,  and,  being  the 
greater,  it  includes  the  less.  But  the  less  does 
Dot  Indude  the  greater.  'Battery,'  therefore,  in- 
cludes assault,  but  'assault'  does  not  include 
battery,  nor  is  the  latter  indoded  within  nor 
an  ingredient  of  the  offense  of  assault  wftA  a 
deadly  weapon  with  a  felonious  intent.  Upoi 
trial  for.  the  latte  offinsn  a  d^esdant  oould 
not  eipully  be  omTieted  of  battery ;  sad  snt^ 
a  etmviction,  especially  when  set  a^de  on  mo- 
tion of  defendant  hhnsetf,  coaatitntes  no  bar 
to  a  aecrad  trial  luton  the  same  indletment  or 
information." 

The  excerpt  from  the  foregoing  opinion  ot 
the  Supreme  Court  of  California  clearly 
states  the  law,  and  for  a  further  discussion 
of  this  subject,  see  the  case  of  Parks  v.  State, 
14  OkL  Or,  413,  171  Pac.  1129. 

[2]  It  is  the  ophilon  of  this  court  that  the 
evidence,  both  on  behalf  of  the  state  and 
that  of  the  defradant  if  it  established  the 
gnllt  of  the  defendant  of  any  crime,  showed 
that  the  crime  committed  was  asaanlt  and 
battery,  either  Ijy  shooting  with  intent  to  kill, 
or  by  ttie  use  of  force  lik^  to  produce  death, 
as  defined  vritbln  the  terms  of  section  2336, 
Revised  Ijaws  1910.  Sndi  offiense  was  not 
Induded  within  the  allegations  of  the  infor- 
mation in  this  case.  He  motion  interposed 
by  counsel  tor  the  deftia^mt,  while  not  in 
proper  forniv  was  sufBclent  to  call  the  atten- 
tion of  the  trial  court  to  the  contention  that 
there  was  a  fatal  variance  between  the  al- 
legations of  the  information  and  the  proof 
adduced  uptm  the  trlai  The  court  should 
have  instructed  the  jury  to  return  a  verdict 
of  not  guilty  by  reason  of  a  variance  between 
the  allegatloQS  of  tbe  Infonnation  and  the 
proof,  and  a  new  prosecution  should  have 
been  commenced  chars^g  the  defendant  with 
the  higher  offense,  wbidi  procedure  Is  au- 
thorized by  sections  6821  and  5080,  Revised 
Laws  lOia 

The  statutes  of  this  state  do  not  permit 
of  the  coovictloa  of  the  defendant  where  the 
proof  does  not  support  the  allegatloos  of  the 
Information  as  to  the  crime  charged,  or  ot 
a  lesser  grade  or  degree  of  audi  crime,  or 
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of  an  offense  neoeasarUjr  bicliided  theareln. 
Wben  the  fivMonoe  dlacloMs  a  hlgber  g»d» 
or  Aegne  of  crime  than  that  cbarged.  or  tbe 
proof  Is  of  an  oltense  different  fr<»u  that 
charged,  ox  ot  aa  offense  not  necessarily  In- 
duded  within  the  terms  o£  the  allegations 
lO.  the  indlctmoit  ae  inrormatlon,  then  a  Ta- 
lianoe  exists,  and  the  procedure  Indicated  in 
secttoDB  69S1  and  6880^  anpn,  sboold  be  fol- 
lowed. 

For  tbe  reasons  stated.  Qie  Judgment  Is  m- 

TOT8ed> 

DOnJB,  P.  and  ARMSTBONQ.  J«  cod- 
cnr. 


GOODPASTCKB  v.  STATE.    (No.  A-2479.) 

(Oriminal  Ootut  vt  Appeals  of  Oklahoma.  Jan. 
18,  19190 

Eurara  Pi.&ca  vob  Sale  or  iHTOxxcAXiifa 

fib'llabas  dw  seme  as  In  No.  Ar^SSl,  Proctor 
T.  State.  176  Pac.  771. 

Appeal  from  District  Oonrt;  Payne  Oonntf ; 

A,  H.  Huston,  Judge. 

Claud  Goodpasture  was  convicted  of  keep- 
ing a  place  for  the  purpose  of  selling  intoxi- 
cating liquors,  and  he  appeals.  Reversed. 

Weldon  *  Mitdiell.  of  Cashing,  for  plalutUt 
In  error. 

A.  MclUUan,  Aast  Atty.  Oen.,  for  Uie 
State. 

OALBBAITH,  Special  Jodge.  Plaintiff  In 
error  was  charged,  crairicted,  and  sentenced 
to  be  otHCBned  in  the  penitentiary  tor  one 
year  and  to  pay  a  fine  of  9^0  under  section 
4,  e.  20,  Session  Iaws  1913. 

nils  case  iQTolvee  the  same  Issues  as  the 
case  of  proctor  t.  State.  176  Pac  771,  decided 
Oils  toon,  and  Is  controlled  thereby.  £\>r 
tJie  reasons  set  oot  in  that  o^nion.  the  }udg- 
mmt  appealed  from  is  reversed. 

DOXLO,  P.  3n  and  ABMSTBONG,  J.,  con- 
cur. 


BUUGARNEB  r.  STATE.   (No.  A-2489.) 

(CrimiQal  Court  of  Appeals  of  Oklahoma.  Jan. 
18,  1919.) 

(SvOabut  iv  th€  OovrtJ 

KixFiNQ  PXiAOK  ma  Sale  or  Intoxicatino 

Liquor. 

Syllabus  the  same  as  in  No.  A-~2331.  Proc- 
tor T.  State,  176  Pac.  771. 


BaBPOBTBiB  ^  ifsa^ 

.  A^ppeel  from  Dtstrlcfc  '  Cdntr  McbitOBb 
Ooanty;  B.  P.  De  Qraffoireld.  Special  Judge. 

Coney  Bumgamer  was  convicted  of  keep- 
ing a  place  with  the  intent  and  for  the  pur- 
pose of  selling  intoxicating  liquors,  and  he 
appeals.  -  Beversed. 

Cbarlee  T.  E^ller,  oC  Caddie  fOr  ^slb- 
tlffl  in  error. 

B.  MpMIIIhb,  Aast  Atfey.  Qeo..  fcr  the 
Stote. 

GALBIRAITH,  Spedia  Jodge.  TbeptatntUf 
in  errcff  vas  convicted  of  ke^idog  a  place 
with  the  Intoitlon  and  fbr  tbe  parposs  of 
selling  Intradcatlng  liquors,  uid  was  sen- 
tenced to  be  c<Hifined  tn  the  penltSBttery  for 
one  year  and  to  pay  a  fine  ef  9B0  imdM'  sec- 
tlm  4,  c.  2ft,  Session  Laws  1913. 

This  case  involTes  the  same  Ismes  as  tbe 
case  of  Proctor  t.  State.  176  Pae.  TTl,  de- 
dded  this  term,  and  Is  omtroUed  thereby. 
For  the  reascms  set  out  In  that  4^>lnlon.  tSu 
Judgment,  appealed  from  is  revwsed. 

DOYLB,  P.  J.,  and  ABMSTBONG,  J.,  con- 
car. 


PSASTER  T.  STATBL   (No.  A-2011.) 

(CrlminBl  Oonrt  of  Appeals  of  Oklahoma.  Jan. 

11, 191ft) 

(8t/llabut  by  ike  CourL) 

1*  ASSAUUC  AHD  BaxiBKT  «9(»97,  lOO-Oow- 
BTBCOnOH    or  VlBDIOT— SaiTTBItOB— JCKIS- 

Diomm. 

A  Terdlct  finding  the  defendaDt  "guilty  of 
assault  with  intent  to  do  bodily  harm"  is  in 
law  only  a  finding  of  an  assault,  and  did  not 
give  the  trial  court  jurisdiction  to  sentence  the 
defendant  to  serve  a  term  in  the  penltentiaiy. 

(AdMUnua  avUdbiu  hf  BUtoriai  8t«4f-) 
2.  Ceiminal  Law  e=»992— Sentbkcb— Vee- 

DICT. 

All  Judgments  and  sentences  must  follow 
and  be  based  upon  the  verdict  of  the  jury. 

Appeal  fr<Mn  District  Court;  Oaddo  Oonnty ; 
Will  Finn.  Judges 

VInce  Easter  was  convicted  of  an  assault 
with  intent  to  do  bodily  harm,  and  appeals. 
Modified  and  afDrmed. 

W.  W.  Taughan  and  Bristow  ft  Mc^yden, 
all  of  Anadarko,  for  plaintiff  in  error. 

6.  P.  Freellng,  Atty.  Gen.,  and  B.  McMlUan. 
Asst  Atty.  Gen.,  for  the  State. 

ABMSTBONG,  J.  Plaintiff  in  error.  Vlnce 
Feaster,  hereinafter  styled  "defendant,"  was, 
by  informatloD,  charged  with  the  offense  of 
assault  with  a  dangerous  weapon,  conTlcted 
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of  vk  naavlt  and  antenead  to  InpriaomoBt 
tai  Ite  pantteitlary  Iter  a.  tem  <rf  tm>  jean, 
and.  to  nverae  tbe  Jndsment  mdeieCU  brtsga 
tldsappeaL 

Frtmi  the  view  we  tafce^  we  deem  It  aonee- 
essary  to  set  out  the  InfOnnatUm  or  the  evt 
deuce  In  the  case,  aa  we  think  that  the  Isfor- 
matton  la  anflkclttDt,  and  die  ertdoHft  tbongb 
In  part  In  conflict,  waa  alao  wfllclent  to  sup- 
port tbe  jury  In  finding  the  defendant  enlttr 
of  an  aasault. 

There  are  sevaral  mors  aniyied,  bat  we 
are  of  the  opinion  that  tbe  same  are  not  pntf- 
ndldal  to  the  defendant,  except  aa  to  ttw  error 
committed  by  the  court  in  {mporiOg  eentenoe. 

[1]  The  {vosecatlon  in  thia  case  Is  und«r 
BeT.  Laws  1910,  |  which  eootalm  twe 
proTtslons.  The  first  provision  is  Tlolated  by 
one  who  Intentionally  and  wrongfally  ^Mots, 
shoots  at,  or  attempts  to  ahoot  at,  another 
with  any  kind  of  firearms,  air  gun,  or  oOiw 
means  whatever,  with  the  Intent  to  kill  any 
person.  The  second  provision  of  said  section 
is  violated  by  one  who  commits  any  assault 
and  battery  upon  another  by  means  of  any 
deadly  weapon,  or  sndi  ottier  means  or  force 
as  Is  likely  to  produce  death,  or  in  resisting 
the  execution  of  any  legal  process. 

To  sustain  a  conviction  under  the  first  pro- 
vision of  said  section  there  must  be  a  shoot- 
ing, a  shooting  at,  or  an  atten4>t  to  do  so, 
with  the  Inteut  to  kin ;  while  under  the  sec- 
ond division  of  said  section  there  must  be  an 
assault  and  battery  upon  another  by  such 
means  or  force  as  Is  likely  to  produce  death. 
See  Love  v.  State,  12  Ofcl.  Cr.  1, 150  Pac.  913. 

Tbe  ]nry  returned  ttie  following  vwdlct: 

"Find  the  defendant.  Vines  Feaater,  rnUty  of 
assault  with  intent  to  do  bodily  bam  and 
mit  hia  pnnishroeot  to  tbe  court." 

Section  2380  Includes  an  assault,  and  this 
<Iue8tlon  was  submitted  to  the  jury  by  a  prop- 
er instruction.   Section  6028,  Revised  Laws. 

The  dlstlnctlrai  in  this  case  and  the  case  of 
Pender  Polk  v.  State,  176  Pac.  588,  recently 
decided  by  this  court,  but  not  yet  offldally 
reported.  Is  that  the  qnestlou  of  assault  was 
not  submitted  to  the  jury  as  was  done  In  this 
ease,  and  the  Jury  found  In  the  said  former 
case  upon  an  Issue  not  submitted  to  them. 
Again,  the  receipt  of  the  verdict  In  the  for- 
mer case  was  objected  to,  which  was  not  done 
in  this  case.  As  previously  said,  the  verdict 
only  found  the  defendant  guilty  of  an  assault, 
and  the  court  should  have  sentenced  the  de- 
fendant to  be  confined  in  jail  fbr  not  exceed- 
ing 30  days,  or  by  a  fine  of  not  less  than  fO  or 
more  than  f  100,  or  tioth.  Sectlim  2343,  Rev. 
Iaws. 

[2]  All  judgments  and  sentences  of  the 
court  must  follow  and  be  based  upon  the  ver- 
dict of  the  Jury,  Wood  v.  State,  4  Okl.  Or. 
436,  112  Pac.  11.  4S  L.  R.  A.  (N.  S.)  673. 

It  Is  therefore  ordered  by  this  court  that 


tte  Jadgmnt  reaOsnd  Is  this  caaa-bc  nwdt* 
fied  so  aa  to  .make  the  lodgment  seodered 
ooaCDim  to  tka  verdlot  and  tlial;  In  lieu  of 
said  Judgment  of  two  yeanf  imiffl8(nunent  in, 
ttaft  pemtentlaiT.  dofendaotia  taereby  sen- 
taneed  to  30  daya*  «anflnanait  In  th»  ooonty 
Jail  of  Caddo  eonaty,  and  to  pay  the  costs  of 
this  prosecution,  and  upon  a  fallnre  to  pay 
the  same  to  be  further  confined  uhtll  said 
costs  are  -satisfied  as  by  law  provided. 
Judgment  aa  modified  afflimed. 

DOZIil^  P.      and  If  ATSON.  concur. 


TBRRBLLv.  STATB.  (No.  A-28e8.) 

(Orlminal  Oenrt  of  Appeals  of  Oldaboma.  Jan. 

11, 1919.) 

(8j/Ucbut  iy  the  Court.) 

1.  CanaNAL  Law  «s3^<S)— Tsanior— Saiv- 

TBNOa. 

It  is  not  enw  for  ^  trial  otnrt  to  pro* 
nennce  ssnttnoe  and  rander  Judgment  of  convic- 
tion acataist  the  defendant  before  tiie  expiration 
of  two  days  after  the  return  of  the  verdict,  when 
the  defendant  requests  that  sentence  be  pro- 
nounced without  delay  after  having  been  fully 
informed  of  his  rights  In  the  premises. 

2.  OaxHUrjA  Law  «H»lU2-tApraai>-BBcoau 
— AmoATna. 

AiBdevits  filed  la  this  court  attempting  to 
Impeach  tbe  r«cord  as  certified  to  by  the  trial 
judge  will  not  be  considered. 

3.  GanuNAi.  Law  «=e>108S(l>— Jubisdiotion 
ov  CouBT  Bblow— OajBcnoH. 

QnestiooB  InTOtrinc  tbe  Jurisdiction  0I  the 
trial  ooort  mar  be  raised  for  the  flist  tins  on 
appeaL 

4.  Orthinal  Law  «»101(8)  —  ^I^msfbb  or 
CazHiif  AL  OASa— Stai*ut». 

OhaptM"  121,  Session  Laws  1910-11,  consid- 
ered, and  hMd  to  authorise  the  transfer,  on  the 
appUeatlon  of  the  aeonty  attorn^,  «f  a  crimi- 
nal cause  troOk  the  superior  court  to  the  district 
court  of  the  county  in  which  said  cause  is 
pending,  where  such  cause  is  <Hie  over  the  sub- 
ject-matter of  which  such  district  court  has  ja- 
risdiction. 

Appeal  from  District  Court,  Tulsa  County; 
George  0.  Crump,  Special  Judge. 

Lee  Terrrtl  waa  convicted  of  manslaugliter 
in  the  first  degree,  and  be  appeals.  Afflnned. 

R.  M.  Dick,  of  Tulsa,  for  plalntUT  in  error. 
S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  G^.,  for  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Tulsa  county,  in  which  court 
the  plaintiff  In  error,  Lee  Terrell,  herein- 
after designated  as  defendant,  was  convl<^»d 
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of  tbe  crime  ot  nHLnslangfater  in  ttie  flret  de- 
gree and  sentenced  to  serve  a  term  of  ten 
years*  imprisonment  In  the  state  penltoitl- 
ary. 

Niimerons  errors  are  assigned,  whidi  are 
alleged  to  have  occarred  during  tbe  progress 
of  the  trial,  but  which  are  not  necessary  to 
be  considered  in  connectkra  with  the  disposi- 
tion of  this  case,  except  to  state  tbat  an  oc- 
amlnatioQ  of  tbe  record  falls  to  disclose  any 
real  merit  in  such  assignments,  and  also  up- 
on tlie  defendant's  own  testimony  a  Terdlct 
of  manslaughter  In  the  first  degree  was  Jns- 
tiflable. 

[1]  The  recOTd  dlsdoses  Uiat  after  the  ver- 
dict of  the  jury  had  been  returned,  and  be- 
fore Judgment  was  pronounced  upon  defend- 
ant, tbe  defendant,  in  open  court,  waived  de- 
lay and  BBked  tbat  the  court  pronounce  Judg- 
ment upon  the  verdict,  which  was  aocotding- 
ly  done  by  the  court,  sentencing  the  defend- 
ant at  that  time  to  serve  a  term  of  tw  years' 
imprlsoommt  No  motion  for  a  new  trial 
was  filed,  and  the  defendant  stated  to  the 
court  that  she  did  not  desire  to  appeal  from 
the  Judgment  of  oonviction.  However,  it 
appears  tliat  after  Judgment  was  ivononnced, 
and  after  the  special  Judge,  who  had  been 
assigned  by  tbe  Supreme  Court  to  hold  a 
term  of  district  court  in  tbat  county,  had  de- 
parted for  his  borne  in  another  district  of 
tbe  state,  an  eCfort  was  made  to  file  with  the 
cleric  of  tbe  court  a  motion  for  a  new  trial, 
setting  np  certain  alleged  errors  occurring 
during  tbe  progress  of  the  trial ;  but  tbe  rec- 
ord shows  clearly  that  this  motion  was  filed 
after  the  defendant  bad.  In  open  court,  waiv- 
ed delay  In  having  Jndgm^t  pronounced, 
and  had  personally  assented  that  the  court 
^nounce  Judgment  against  her.  There  Is 
no  showing  In  tbe  record  that  any  advantage 
was  taken  of  tbe  defendant.  She  was  fully 
lnf(Nrmed  of  her  constitntlonal  and  statutory 
rights  to  an  appeal  and  pmonally  waived 
the  same,  and  Judgment  was  pronounced 
agEdnst  her  at  ber  solicitation  and  request. 
Tit&t  defendant  may  waive  delay  In  the  pro- 
nouncement of  sentence  is  held  In  tbe  fol- 
lowing cases:  Jones  v.  Ter.,  4  Okl.  45,  43 
Pac.  1072;  Hill  T.  State.  9  OkL  Or.  629,  132 
Pac.  950. 

[2]  However,  In  this  court,  an  attempt  Is 
made  to  impeach  the  record  certified  to  by 
the  trial  Judge  by  certain  affidavits  of  the 
defendant,  and  of  one  Mary  Lee  Dodson,  her 
Bister,  whom  the  record  shows  was  present 
In  open  court  at  the  time  Judgment  of  convic- 
tion was  pronounced,  ^ese  affidavits,  at- 
temi>ting  to  impeach  In  this  court  tbe  record 
its  certified  to  by  the  trial  Judge,  cannot  be 
considered.  Thorp  v.  State,  5  Okl,  Cr.  597, 
115  Pac.  609.  This  court  is  bound  by  the 
record  as  made  by  the  trial  Judge,  and,  had 
It  been  desired,  the  way  was  op«i  to  the 
defendant  to  correct  any  errors  or  mistakes 
by  proper  proceedings  in  tlie  trial  court. 
That  this  court  la  bound  by  the  redtals  con- 


tained In  the  record  as  to  wtut  ocenived  te 
the  trial  court  ts  sustained  by  tbe  following 
authorities:  Buck  v.  Ter.,  1  Okl.  Or.  517,  98 
Pac.  1017 ;  Moody  v.  State,  13  Okl.  Cr.  827. 
le*  Pac.  6T6;  State  v.  Hasty,  121  Iowa,  507, 
96  N.  W.  1115. 

[S]  It  is  incumbent  upon  the  court,  bow- 
ever,  to  consider  a  certain  JurladlctiottBl  ques- 
tion raised  in  this  anpnL  It  1»  oontended 
that  the  district  oourt  of  Tulsa  county  ac* 
quired  no  lawful  Jurisdiction  of  the  subject^ 
matter  or  person  of  ttie  defendant  'Sbe 
question  presented  involves  the  transfer  oC 
the  cause  tram  the  superior  court  of  Tulsa 
county  to  the  district  court  thereof. 

W  After  proper  preliminary  exaoUnetleiu, 
an  information  was  filed  by  tbe  county  at- 
tomey  in  the  superiw  court  for  Tulsa  coun- 
ty, Okl.,  on  the  26th  day  of  Novauber,  191S, 
<diargtng  the  defendant  with  the  crime  of 
manslaughter.  On  the  18th  day  of  December, 
1915,  the  superior  court  made  an  order  on 
the  application  of  the  county  attorney  in  be- 
half of  the  state  for  the  removal  of  said 
cause  to  the  district  court  of  Tulsa  county, 
aod  directed  the  clerk  of  the  court  to  pre- 
pare a  transcript  and  to  transfer  all  the  orig- 
inal flies  in  said  cause  to  said  district  court. 

When  the  cause  was  called  for  trial  in  the 
district  court  of  Tulsa  county  of  tbe  lltb 
day  of  May,  1916,  the  defendant  was  presmt 
in  open  court  in  person  and  by  counsel,  and 
announced  ready  for  trial,  making  no  objec- 
tion whatever  to  the  JurisdlctlMi  of  said 
court  at  that  time,  and  the  trial  proceeded 
to  completion  without  any  (Ejection  what- 
ever by  the  defendant  or  her  counsel  as  to 
the  Jurisdiction  of  the  court,  either  over  the 
Bubrjeot-matter  of  .the  Information  of  the 
person  of  the  defendant.  lS»e  Jurisdictional 
question  Is  raised  for  the  first  time  in  this 
court,  the  contention  being  Qiat  there  la  no 
statute  in  this  state  which  permits  the  trans- 
fer of  such  a  cause  from  a  snpwlm  oourt  to 
a  district  court 

The  cont^tion  of  counsel  for  defendant  fa 
without  merit.  Chapter  121,  Session  Laws  of 
1911,  amending  section  10  of  article  7  of 
cliapter  14  of  the  Session  Laws  of  1009.  spe> 
dflcally  provides  for  tbe  transfer,  on  applica- 
tion of  the  county  attorney,  of  a  criminal 
cause  trtm  the  superior  court  to  the  district 
court  of  the  county  wbere  such  a  cause  U 
one  over  the  subject-matter  of  which  a  dis- 
trict court  has  Jurisdiction.  This  act  was 
In  full  force  and  effect  at  the  time  this  trans- 
fer was  made.  In  re  Nichols'  Will  (Phebus 
et  aL  V.  Vinson  et  a1.)  166  Pac.  1087. 

The  record  discloses  that  the  transfer  of 
the  cause  was  made  In  full  compliance  with 
sactien  1  of  diapter  121,  Session  Laws  1911. 

It  is  the  opinion  of  the  court,  therefore^ 
that  the  district  court  of  Tulsa  county  ac- 
quired full  and  complete  Jurisdiction  of  this 
cause,  and  of  the  person  of  the  defmdant 
prior  to  the  trial  had  in  said  court;  that  the 
questions  raised  in  thU  appeal  are  without 
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mertk;  «nd  that  ttw  JvAgiMat  «boiiU  to  af- 
flrmed.   It  1b  so  ordeved. 

DOYLB,  P.  and  ARUSTBONO»  con- 
car. 


BTATB  ▼.  MoGBAT.   (Ma  A-«74B.i 

Q&JmiiuU  Conrt  of  Appeals  of  Ottohoma. 
Jan.  11. 191&) 

/ffyRdftwr  fty  the  Cwri.) 
1.  ItABCKRT    <rB5  PaoCTKrr    tul  *'Pbb- 

SONAL  PXOFKBTZ"— SUBJSCI  OV  LaBCBNT— 

SxATum. 

A  deed  to  real  estate  la  "personal  property*" 
withtn  tiiie  definition  <^  sectioD  2830,  Rer.  Laws 
1910,  and  after  dellTcry  to  the  grantee  is  the 
•abject  td  larceny,  irithln  the  meanlns  of  wo- 
tioa  2802,  Berlaed  Laws  IWO. 

2l  Imckstt  ^»46  —  Labcbht  or  Deed  to 
TtEAx.  EaTAn—EviDKKCE— Statutes. 
Secticm  ZetSO,  Rer.  Laws  1010,  constmed, 
and  held  not  to  define  any  material  Ingredients 
of  the  crime  of  larceny  of  a  written  instrnment, 
but  merely  to  establish  a  mte  of  evidence  where* 
by  the  Taloe  of  the  written  iustmmeBt  Is  to  bo 
determined  in  a  ptoasention  tor  the  Isrceny 
thereol 

[Ed.  Note.— For  other  de&nitioiis,  see  Words 
and  Phrases,  First  and  Second  Sarieit  Lar* 
ceny;  Personal  Property.] 

Appeal  from  District  Court,  Creek  Conn- 
ty :  Ernest  B.  Hughes,  Judge. 

Inf<Mrmation  by  tbe  State  agalnrt  WlUlam 
S.  BfcOray,  diaitlng  the  oiime  of  grand  Hr- 
oatj.  From  a  judgment  sDStalnlng  a  dmnnr- 
rer  to  tbe  inlMmatttti,  tbe  State  appeals, 
Rerened. 

S.  P.  Freellng,  Atty.  Gten.,  R,  McMillan, 
A««t  Atty.  Oen,,  and  Roy  T.  Wlldman,  Co. 
Atty.,  of  Saptjlpa  (Asp,  Snyder,  Owen  ft  Ly- 
brand,  of  Oklahoma  City,  of  cotinsel),  for  the 
State. 

O^Heara,  Bush  ft  Moss  and  Btddlson  ft 
Oampbdl.  all  of  Ttalsa,  for  defendant  In  er> 
ror. 

MATSON,  J.  On  tbe  30th  day  of  Septem- 
ber. 1915,  there  was  filed  to  the  district  court 
of  Creek  coanty  an  amended  Information 
against  tbe  defendant,  W.  S.  McCray,  which 
said  amended  Information  Is  as  follows,  to 
wit: 

"THe  SUto  of  (Mdahmna  t.  W.  &  MtCray, 

Defendant. 

"In  the  District  Court  of  Creek  County. 

"In  the  name  and  by  the  authwity  of  tbe 
state  of  Oklahoma  now  comes  Roy  T.  Wlldman, 
the  duly  qualified  and  acting  county  attorney, 
in  and  for  Greek  comty,  state  ofl  (Mdabosu, 
and  niwtt  bis  oath  of  office  gives  the  district 


court  of  Creek  county,'  state  of  Oklahoma,  to 
knew  sad  be  informed  that  W.  4S.  HcCtay  did. 
In  Creek  couBtr,  state  of  OUshoma,  on  w  about 
tbe  Slst  day  of  Mardi  in  the  year  our  lArd 
one  thousand  nine  hnndred  fourteen  and  an* 
terior  to  tiie  presentment  hereof  cnnmlt  the 
crime  of  grand  larceny,  in  the  manner  and  form 
as  follows,  to  wit: 

**a%at  the  said  defendant,  W.  8.  McCray.  on 
tbe  date  and  In  Ae  coonty  and  state  aforCBoid, 
certain  personal  i«>ivert7,  to  wit,  a  certain  writ- 
ten instnuBsnt,  tiie  sane  being  a  warranty 
dead  to  an  ondlvldsd  oae-Oibd  interest  in  and  to 
the  northeast  quarter  of  tbe  southeast  quarter 
ei  section  thlrtr-ilTe  (3tq  snd  the  southeast 
quarter  of  the  northeast  Quarter  of  section 
thirty-fiTe  (35),  and  the  northwest  quarter  of 
the  southwest  quarter  of  section  thirty-six  (86), 
and  the  southwest  quarter  of  the  northwest 
quarter  of  section  thirty-six  (36),  all  in  town- 
riiip  nineteen  (19)  north,  range  seTen  (7)  east, 
in  Creek  county,  ^Uahoaa.  Ibe  said  warranty 
deed  thereb^ore,  te  wit,  on  tbe  18th  d^  of 
Mareb,  1914,  was  emeated,  aelmowlsdgsd  and 
delivered  by  the  said  W.  S.  McCray  unto  the 
said  R.  B.  Tbompson  for  a  consideration  of  one 
dollar  and  other  Talaable  consideration  there- 
tofore- paid  and  deUvered  by  the  said  R.  B. 
Tbompuon  unto  the  said  W.  S.  McCray  and 
said  warranty  deed  then  and  there  on  tbe 
Slst  day  of  March,  1914,  being  tbe  goods,  diat- 
tels,  and  property  of  the  said  R.  B.  Tbompson, 
of  the  value  of  five  thousand  dollvs,  good  and 
lawful  m(mey  of  tbe  United  States  of  America, 
and  at  tbe  time  last  aforesaid  aald  warranty 
deed  bad  not  been  recorded  and  was  in  Ibe  pos- 
session of  the  said  R.  B.  Thompson,  and  be,  the 
said  W.  S.  McCray,  at  the  time  and  place  last 
aforesaid,  did  feloniously,  intentionally,  willful- 
ly, and  unlawfully,  by  fraud  and  stealth,  take, 
stfeal,  and  carry  away  aaid  warranty  deed,  with, 
intent  ot  said  defendant,  W.  S.  McCray,  to 
fdonlously  appropriate  the  same  to  bis  own 
use,  and  to  deprive  tbe  said  R.  B.  lliompson. 
tb«  owner  tbtteof^-cmtrsiy  to  ti»  torn  <rf  the 
statntae  In  sndt  eesee  made  sad  prevMsd,  snd 
•gainst  tbe  psMS  and  dignity  of  tbe  stats. 

"Bay  T.  WUdDiaa,  Goonty  Attocasr. 

*^te  of  OUaboma,  CreA  Connty— as.: 

"I,  B,  B.  niomiwon.  being  duly  sworn,  on 
oath  state  that  I  have  read  the  above  and  fore- 
going Information  and  know  the  contwte  there- 
of, and  that  the  altegations  end  statements 
ther^  made  and  contained  are  true. 

"R.  B.  ISiompson. 
"Subscribed  and  sworn  to  before  me  this  30th 
day  ot  September,  1915. 

"W.  R.  Casteel,  Court  Clerk." 

Thereafter  in  said  oonrt  there  was  filed  la 
said  cause  a  demurrer  to  the  aald  informa- 
ttoa,  by  tbe  sidd  dftfendant,  which  said  de- 
murrer, omitting  the  title  of  the  canse  and 
caption,  la  as  follows,  to  wit : 

"Comes  now  the  defendant  above  named  and 
demurs  to  Uie  information  herein  to  the  ftdlaw* 
tng  reasons,  to  wit: 

"(I)  The  said  information  does  net  substan- 
tially conform  to  the  requirements  of  the  Code 
(tf  CMmlnal  Procednre  of  the  state  of  Oklahoma 
In  the  following  partlcnlars,  to  wit: 
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7S«  act!  (Aarged  u  the  oflBuue  an  not 
^dearly  and  definttelr  nt  fwth  ia  dear  and 
predae  langaege  In  aadi  a  manner  to  enaUe  a 
person  of  conunon  onderatandbif  to  know  «bat 

la  meant 

"(b)  Th6  acta  charged  aa  the  offense  are  not 
stated  with  audi  a  degree  of  certalnt;  aa  to  en- 
able the  coart  to  pronounce  judgment  upon  a 
GonvicCimi  according  to  the  right  of  the  case. 

"<e)  He  aaid  information  ia  not  d^ite  and 
certain  aa  to  t^e  offmaa  charged*  noi  n  to  the 
particular  dreiunrtanow  oi  the  oflanaa  diarged 
aa  far  aa  la  neoeaaair  to  duoga  a  complete  crf> 
feoee. 

"Th9  facta  stated  In  the  infonnation  do  not 
oon^Htuto  a  puUic  offense. 
"BIddison  ft  Campbell  and  W.  P.  Boot, 
"Attomera  for  Defoidant." 

And  on  tlio  21st  day  of  Febraary,  1916, 
tbe  said  cause  coming  on  to  be  beard  on 
the  demurrer  of  the  defendaot  to  the  infiw- 
matlon,  the  court  sustained  the  demurrer 
and  entered  the  following^  order,  to  wit : 

"ThiB  caose  comes  on  to  be  heard  on  this  2l8t 
da;  of  February,  1916,  on  demurrer  to  the  in- 
formation ;  defendant  present  in  person  and 
by  his  attorney,  and  the  atate  present  by  its  at- 
toniey,  Roy  T.  WQdman.  The  court,  after  hear^ 
ing  all  the  argumenta  and  being  fidly  advised 
in  the  premises,  sustains  said  demurrer,  to 
which  the  state  of  OklahcHsa  excepts  and  excep- 
tions allowed.  Whereupon  the  state  of  Okla- 
homa prays  an  appeal  to  the  Criminal  Court  of 
Appeals  of  the  state  of  Oklahoma  and  appeal 
p-antcd ;  thirty  days  given  in  which  to  pre- 
pare a  case-made,  tesi  days  to  suggest  amend- 
ments, and  dve  days  to  settle." 

The  Bcstaintng  of  the  Oemarrer  to  the 
■amended  information  is  asdgned  herein  fbr 
error. 

Tbe  Information  chargea  the  larceny  of  a 
warranty  deed  executed  and  dellvn^  by 
tbe  defendant  to  one  R.  B.  Tbompaon,  con- 
▼egrlng  title  to  a  certain  tract  of  real  ertatft 
SecHm  20BSt,  Sensed  Laws  1910,  provides: 

"lArceny  is  taking  of  personal  property 
aeeoDipHshed  by  fraud  or  stealth,  and  with  la- 
tent to  deprive  another  tiiereof 

Section  2360,  Id-,  provides  as  follows: 

"Tf  the  thing  stolen  conslstH  of  any  evidence 
of  debt  or  other  written  instrument,  the  amount 
of  money  doe  tliereon  or  spcured  to  be  paid 
thereby,  and  remainiuR  unsatisfied,  or  which  in 
any  contingency  might  be  collected  thereon, 
or  the  valae  of  the  property  the  title  to  whidi 
is  shown  thereby,  or  the  sum  which  might  be  re- 
covered Id  the  absence  dereof,  as  tbe  case  may 
be,  shall  be  deemed  Ae  vahie  of  the  thing  std- 
en." 

Section  2830,  Id.,  defines  "personal  proper- 
ty" as  follows: 

"The  term'  *personal  property'  Includes  every 
description  of  monoy.  goods,  chattels,  effects, 
evidences  of -right  In  actloh,  and  writt»i  instru- 
ments by  which  any  pecuniary  obligation,  right 
or  title  to  property,  real  or  personal.  Is  created 
or  acknowledged,  transferred,  increased,  defeat- 
ed, diadiaifed  fw  diminished.*' 


Section  6744,  Id.,  Is  as  follows ; 

"Instruments  essential  to  the  title  of  real 
property,  and  whidi  are  not  ' kept  in  a  public 
office  as  a  record  pursuant  to  laW,  belong  to 
the  peranti  In  whom,  for  the  &ne  bdng,  audi  ti- 
tle may  be  vested,  and  pass  with  the  title." 

[1]  Under  the  foregoing  provision  of  tba 
rtatuten  of  this  state,  It  is  apptmri:  tint  ■ 
deed  to  real  property  properly  executed  and 
ddlvered  Is  peraonel  property  within  the 
meaning  of  the  statute,  supra,  defining  per- 
sonal property,  and  while  In  the  possoeslcm  of 
the  grantee  after  delivery,  and  while  not 
kept  in  a  irabllc  office  as  a  record  pursuant 
to  law,  Is  tbe  personal  property  of  sudi 
grantee  and  passes  with  the  title  to  the  land. 
We  flilnfc  It  equally  apparent,  without  tbe 
dtatldn  of  authority,  that  the  allegations  of 
the  Information  above  quoted  are  suffldent 
to  charge  larceny  within  the  requirements  Of 
the  statutory  definition  thereof. 

Counsel  for  the  defendant  in  error  contend 
that  the  information  la  Insuffldeat,  because 
tbe  allegation  that  the  deed  Itself  was  of 
the  value  of  $5,000,  without  the  additional 
allegation  that  the  value  of  the  instrument 
Is  based  upon  the  value  of  the  land  describ- 
ed in  the  deed,  or  that  such  value  Is  what 
might  be  recovered  by  breach  of  warranty. 

With  this  contention,  we  cannot  agree.  It 
has  never  been  held  necessary,  In  alleging 
the  value  of  personal  property  stolen,  to 
state,  in  addition  to  the  fact  that  the  prop- 
erty was  of  the  value  of  so  many  dollars, 
lawful  money  of  the  United  States,  that 
such  alleged  value  was  tbe  market  value  at 
the  time  and  place  of  the  laroeny.  because, 
in  the  absence  of  a  atatat*  to  the  contrary, 
the  market  value  of  the  property  would  be 
its  legal  value  In  a  larceny  case. 

[2]  But  the  Legislature  realized  that  the 
Intrinsic  value  of  the  paper  containing  a 
written  Instrument  would  be  practically  nil, 
that  the  written  Instrument  ofttLmes  would 
have  no  market  value,  while  the  value  ot  the 
Instrument  itself  to  the  owoer  thereof  as  an 
evidence  of  lnd^btedness  or  of  title  to  prop* 
erty  might  be  very  great  For  that  reason^ 
undoubtedly,  section  2660,  Rev.  Laws  1910, 
was  enacted.  . 

In  our  (pinion,  said  section  doea  not  at- 
tempt to  define  any  of  tbe  material  Ingredl-. 
ents  of  tbe  crime  oi  tbe  larceny  of  a  wrtt> 
ten  Instrument,  hot  nwr^  estabUahes  a 
rule  of  evidence  whereby  the  valne  of  the 
lnstrum«)t  Itself  Is  to  be  determined  In  a 
proeecution  tor  its  theft  For  that  reason  It 
is  not  necessary  to  Incorporate,  as  a  material 
allegatloD  In  ttie  infonoation,  Ghat  the  value 
alleged  is  determtned  by  (be  role  announced 
in  eectloo  2W0.  Upon  the  trial  the  eoort  wUl 
limit  tbe  ooosldexmtton  of  vahie  to  that  rule, 
and  must  so  limit  it.  Berry  et  al  v.  State. 
4  Okl.  Or.  202,  m  Paa  676.  31  L.  B.  A.  (N. 
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This  is  ft  compftBloa  gsk  to  Na  A^44. 

State  of  OklaluKna  r.  William  S.  McCtiv» 
176  41S»  beretotore  dedded  (not  yet 

offldaUy  reported).  Tbe  trial  court  made  no 
order  anthorlslnc  or  directing  a  new  lafor- 
mation  to  be  filed  cbarslng  tlM  offense.  Am 
to  the  flnalltj  of  Chs  trial  eonrf s  indgmoit 
aastaintaig  the  dMnoirer  to  the  lnformatloD, 
attCBtlon  la  directed  to  thft  opinion  of  this 
court  In  State  r.  Vani^.  16  OU.  Or.  — 
175  Pac.  731. 

For  the  reasons  stated,  the  Judgment  Is 
reversed. 

DOXLB,  P.  J.,  and  ABMSTBONQ.  cou- 
car. 


COLB  T.  STATE.   (No^  A-2351J 

(Oriminal  Genrt  oi  Appeals  of  Oklahoma.  Jan. 
11,  1919.) 

fStOdbt  ^1^  Ihe  0«wi.) 

1.  iKDicncEnr  aho  Izttobuatioit  ^126(20;, 
17V— CtuBox  ZK  Con  JunoriTS. 

An  infomation  for  a  violation  ot  section 
2204,  Rev.  Laws  1910,  may  properly  charge  Id 
one  connt  In  the  conjunctive  the  several  acts 
pnAlMted  by  said  seetlcn,  and  a  let^  convle- 
tion  had  opop  proper  proof  that  tbe  defendant 
did  either  one  the  Mveral  aets  Intenlttited  by 
■aid  section. 

2.  iKDicruEirr  aiid  iHnwunoir  ^»110(4)— 
LairouAoa  or  Stxivrm. 

An  Information  for  a  riolation  of  section 
2204.  Rev.  Laws  1910,  which  chaages  that  the 
defendant  did  wUMelly,  aalawfifllr,  idaaleuslT. 
and  knowinrijr  feed,  lodgs,  equip,  harbor,  assiat, 
and  conceal  named  fositlves  from  joatice  guilty 
of  a  fekmy.  deacribiag  said  felony,  bat  which 
faiU  to  aver  the  facts  done  by  the  defendant  in 
cqoipplnft  aiding,  and*  concealing  said  gtiilty 
parties,  does  not  meet  the  regnirements  of  tbe 
Code  of  Oriminal  Procedun  of  this  state,  as 
such  informaticHi  does  not  so  apecifieally  Inform 
tbe  defendant  of  the  aefii  eonstltiitlog  the  of- 
fense charged,  and  a  demnmr  thereto  abeoM 
have  been  nstalhed. 

Afqwal  from  District  Court,  Ciubir  Ckxm- 
ty;  James  R.  Talbert,  Judge. 

Wee  Cole  was  convicted  of  harboring  fugi- 
tives fhxn  Justice,  and  he  appeals.  Reversed 
and  remanded,  vrith  directions  to  sustain  tbe 
demurrer  to  the  informatlmi. 

James  L.  Shacktiford*  of  CliatoOt  for  idain> 
tiff  In  error. 

S.  P.  Freeing,  Atty.  Gen.,  and  B.  McMU- 
lan.  Asst  Atty.  Oen.,  tot  tbe  State. 

ARMSTRONG,  J.  The  plalotlff  In  error. 
Wee  Ctde,  hereinafter  Btyled  defendant,  was, 
by  InformatlCHi,  charged  with  harboring  fugi- 
tives frmn  Justice.  Upon  his  trial  the  Jury 
rendered  ft  wdlct  ot  gntity  and  fixed  bis 


pmilitinwnt  st  Imprtaonnient  In  the  penlten- 
t]fti7  at  bard  labor  tar  a  tmn  of  four  years. 
The  eeort  rmdewa  Jndgmant  em  tbe  verdict, 
and  to  r«r«Ms  said  Jndgnwnt  the  deflendant 
proseeotes  this  ampeal. 

TEtie  fnfhrmfltion  In  flds  case,  omitting  cap- 
tion and  signature  and  indorsements,  Is  as 
follows: 

"Now  cfHues  B.  J.  Undley,  coonty  attorney  in 
and  for  said  co«nt7  and  state  aforesaid,  duly 
authorised  and  empowered  to  inform  of  all  o(- 
ftoisee  committed  and  triable  therein,  and  gives 
the  court  to  know  and  be  Informed  that  one 
Aubry  Clarit,  one  Tom  Smith,  and  one  Howard 
fniomas,  late  of  ttie  county  of  Dewey  and 
state  of  Oklahoma,  on  the  8th  day  of  Angnet  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  eleven  (1911),  at  and  within  said  county 
and  Btat^  did  then  and  there  willfully,  unlawful- 
ly,  and  feloniously,  by  means  of  stealth  aod 
fraud,  take,  steal,  and  drive  away  from  and  out. 
of  the  posseeslon  of  one  Bolla  Ferguson  two 
domestic  animals,  to  wit,  one  dark  brown  horse 
mule  and  one  dark  brown  mare  mole,  each  about 
15  bands  Mgh  and  eadi  weigUt«  about  1,00ft 
pounds,  of  the  prepsrty  ot  tbe  sMd  RoUa  Fergo- 
son,  with  tbe  fehmlona  inteat  of  tll«n,  the  said 
Aubiy  Claric,  Tom  Smith,  and  £dward  L.  ^om- 
aa,  then  and  there  to  deprive  tbe  said  owner  of 
tbe  aaid  prop«r^  and  to  appropriate  tbe  same 
to  their  own  use  and  benefit,  without  tiie  con- 
sent ot  the  said  RoUa  Ferguson,  and  that  one 
Wes  Ocde,  late  U  Coster  eoonty  and'  state  of 
(Mdabeftia,-8fecnnadt  on  os  afaart  the  9tJk  day 
of  Angnst  hi  the  year  «f  oar  Lord  me  thousand 
tkiaue  hundred  eleven  (1911),  at  and  vithin  the 
said  county  of  Custer  and  state  of  Oklahoma,  did 
then  and  there  willfully,  unlawfully,  knowingly, 
and  feloniously  feed,  lod^e,  equip,  harbor,  and 
assist  and  conceal  the  said  Aubry  dark',  Tnn 
Smith,  and  Bdward  L.  Thomas,  said  peiwms 
bfing  dnn  snd  than  gnUty  off  the  orlMS  of  lar* 
ceny  of  domestic  animals  as  almaald,  and  fugi- 
tives from  JnstfoB  sseUng  to  sscape  arrest  ftw 
the  crime  by  them  committed  as  aforesaid,  he, 
tbe  said  Wea  Oole,  then  and  there  well  Imowing 
tbe  said  Aubry  Clark,  Tom  Smith,  and  ISdward 
L.  Thomas  to  have  done  and  committed  the  said 
criaae  in  tlw  manner  and  form  aforesaid^  and 
he.  the  said  Wes  Oole,  then  md  there  well  know- 
iag  the  said  petoQas  to  be  fogitives  tram  Jnstiee^ 
seeking  to  Mcap*  arrest  for  the  cxime  bj  them 
Oommitted  as  aforesaid,  eontiuy  to  the  fonn 
of  the  statnte  In  sndi  ease  mads  and  provided, 
and  against  the  pesce  and  dignity  irf  the  atafia.'* 

The  deiandaBt  demurred  to  the  InCormni- 
tloD  upim  the  foUowtng  groonds: 

First  Tbat  tlw  said  lnf(HinatIon  does  not  sub- 
stantially conform  to  Oie  Code  of  Criminal  Pro- 
cedure of  the  state  of  Oklshrana. 

Second.  That  the  informati^m  filed  herelB  does 
not  allege  facts  sufficient  to  amsritota  a  pnbUe 
dEenee. 

Tbe  court  overruled  the  said  demurrer,  and 
to  tbe  said  action  of  tbe  court  the  defendant 
excepted. 

[1 ,  t]  a%ls  Information  Is  for  a  violation  of 
section  2204,  Revised  Laws,  which  reads: 
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"Ad7  person  who  shall  knowlogl;  feed.  lodge, 
clothe,  arm,  equip  in  ichole  or  in  part,  harbor, 
aid,  asaist  or  conceal  la  any  manner  any  person 
guilty  of  any  fdony,  or  MtlaVi  w  fttgitiTe  from 
joatice,  or  any  person  "A^wg  to  ascape  arrest 
for  any.  felony  committed  within  this  state  or 
any  other  state  or  territory,  shall  be  panished 
by  impriB(»iment  at  hard  labor  in  the  peniten- 
tiary fc>r  a  period  not  exceeding  ten  years.** 

Said  section  2204  prohibits  knowingly  to 
feed,  or  lodge,  or  clothe,  or  arm,  or  equip  In 
whole  or  in  part,  or  barbor,  or  aid,  assist,  or 
conceal  In  any  manner  any  person  guilty  of  a 
fel<my,  or  a  fugitive  from  Justice,  and  upon 
a  proper  information  charging  each  of  said 
pndilbited  acts  In  the  ocoiJuDctlve  the  d^end- 
ant  may  be  l^lly  oonricted  of  doing  any 
one  or  more  of  the  said  sereral  acts  Interdict- 
ed. Bnt  the  Information  In  this  case  diarges 
that  the  defendant  did  knowingly  feed,  lodge, 
equip,  harbor,  and  assist  and  conceal  named 
togltlTea  from  Justice  guilty  of  a  fdony  with- 
oat  sped^ng  bow  the  defendant  equipped, 
bartKMred,  assisted,  and  ooncealed  the  said 
fogttlTeB  from  Justice,  and  is  too  indefinite, 
and  does  not  eipeclflcally  inform  the  defend* 
ant  of  the  acts  done  by  blm  In  equii^ring,  aid- 
ing, harboring,  and  ocHK^llng  said  guilty 
parties,  wltb  whidi  be  is  idiarged  so  as  to 
enable  blm  to  prepare  bis  d^ense. 

"The  infbiroatlon  must  be  direct  and  cer- 
tain as  to  the  ofrmse  dmrged."  Section  5739, 
subd.  2,  Revised  Code.  How  would  the  de- 
fendant be  able  to  prepare  his  defense  with- 
out being  informed  by  the  InformatloQ  how 
he  egtilpped,  or  how  he  assisted,  or  how  be 
harbored,  or  how  he  concealed  said  fugltlTes 
from  Justice?  C^alnly  he  could  not  do  so, 
and  hence  the  information  in  this  case  does 
not  meet  the  requirements  of  the  Code  of 
Criminal  Procedure  of  this  state,  and  the 
court  committed  prejudicial  error  In  overrul- 
ing the  demurrer  to  the  Information. 

**The  true  test  of  the  sufficiency  of  an  indict- 
ment is  not  whether  it  might  possibly  have  been 
made  more  eertain,  but  whether  it  contains  ev- 
ery element  of  the  offense  intended  to  be  charg- 
ed, and  sufficiently  apprises  the  defendant  «f 
what  he  most  be  prepared  to  mee^  and,  in  case 
any  oth»  proceedings  are  taken  against  Urn 
for  the  same  ottenae,  whether  the  record  shows 
with  accuracy  to  what  extent  he  may  plead  his 
former  acquittal  or  conviction."  State  v.  Fee- 
back,  3  Okl.  Cr.  608, 107  Pae.  442. 

In  Fletcher  v.  State.  2  Okl.  Cr.  300,  101 
Pac.  580,  23  L,  B.  A.  (N.  S.)  581,  it  is  held: 

"In  an  Indictment  or  information  for  commit- 
ting a  statutory  offense,  the  indictment  or  In- 
formation may  describe  the  offense  In  the  general 
lanKuage  of  the  statute;  but  the  description 
must  be  accompanied  by  a  stat«nent  of  the  par- 
ticulars essential  to  constitute  the  crime  or  of- 
feoae  with  which  the  defendant  is  charged,  and 
acquaint  the  accused  with,  what  he  must  meet 
upon  the  trial." 


In  the  body  of  the  oplnloa  It  Is  taiii: 

"It  la  a  general  rule  of  law  that,  if  an  indict- 
ment uses  the  words  of  a  statute,  or  words  of 
equal  import,  to  this  extent  the  indictment  or 
information  is  good.  But  suppose  that  an  in- 
dictment for  murder,  or  for  an  aSsaolt,  or  for 
larceny,  perjary,  libel,  exobeszlement,  or  tor  any 
offeneev  would  dm  ply  use  the  language  of  the 
statnte,  who  is  bold  enon^  to  assert  that  this 
is  all  that  the  law  requires,  and  that  such  an  in- 
dictment or  information  would  be  sufficient  to 
charge  any  offense?" 

"Id  an  indictment  for  committing  an  offense 
againat  a  statute,  the  offense  may  be  described 
in  the  general  language  of  the  act,  but  the  de- 
scriptioB  must  be  accompanied  by  a  statement 
of  all  the  particulars  essential  to  constitute  the 
offenae  or  crime,  and  to  acquaint  the  accused  with 
what  he  must  meet  on  trial."  United  States  v. 
Hesa,  124  U.  S.  483,  8  Sup.  Ct-  571.  31  L.  fid. 
616. 

See,  also.  State  v.  Tangbn,  176  Pac.  731. 

As  the  error  pointed  out  must  work  a  re- 
versal of  the  Judgment  rradered,  we  deem  it 
unnecessary  to  mention  the  other  errors  a»> 
signed. 

For  the  error  pointed  out  the  Judgment 
rendered  In  this  case  is  reversed  and  re- 
manded, with  direction  to  sustain  the  demor^ 
rer  to  the  information. 

DOYI4B,  P.     and  UATSON»  J«  concur. 


STATE  ex  TtL  B&HI^B  v.  BOARD  OF 
OOM'BS  OF  PLATTE  OOUMTY  et  sL 

(No.  oas.) 

(Snpreme  Court  of  WycHning.    Jan.  3.  1910.) 

InroxioATina  LiqnoBs  <sa68— lasmiTa  Lx- 
oBNira— DxsoBrnoN— IncoiPoBAiSD  Towns. 
Town  council  of  incorporated  town  being, 
by  Oomp.  St  IftlO,  |  1578,  subd.  8,  given  pow- 
er to  license,  regulate,  or  forbid  sale  of  la- 
toxicants,  any  discretion  of  county  commis- 
sioners under  section  2833  as  to  issuing  license 
does  not  indade  right  to  rdEuae  a  license  striely 
because  d  opposidtm  to  operation  ot  saloons. 

Error  to  District  Court,  Platte  County; 
William  C.  Bfentser,  Jndge. 

Mandamus  by  the  State,  on  the  relation  of 
Fred  W.  Behder,  against  the  Board  of  Com- 
mlssioners  of  Platte  County  and  others.  Writ 
refused,  and  relator  brings  error.  Reversed 

and  remanded. 

Klnhead  &  Henderson,  of  Che^'eune,  for 
plaintiff  In  error. 

C.  A.  Paige.  Co.  and  Pros.  Atty..  of  Whmt- 
land,  for  defendants  in  error. 

BEARD,  J.  There  Is  but  one  question  In 
this  case,  and  that  Is  whether  or  not  the 
board  of  county  commissioners  can  be 
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quired  by  nutndamua  to  lasne  a  Uoenae  to 
the  relator  for  the  carrying  on  and  conduct- 
ing of  the  business  of  a  retafl  liquor  dealer 
in  the  Incorporated  town  of  Guernsey,  In 
Platte  connty — the  admitted  facts  being  that 
relator  dnly  and  rc^larly  made  application 
to  said  board  for  snch  license;  that  be  was  a 
man  of  good  moral  character,  a  resident  and 
freeholder  of  said  county,  and  was  able, 
ready,  and  willing  to  pay  for  said  license; 
that  the  town  council  of  said  town,  by  a 
resolution  duly  made,  presented  to,  and  filed 
with  said  board,  approved  and  recommended 
the  granting  of  such  license  to  rdator ;  that 
certain  remonstrances .  were  made  orally  to 
and  tn  the  presence  of  said  board  against  the 
granting  of  any  license  which  would  author- 
ize the  trafflcklDg  in  intoxicatljig  liquors  In 
said  town;  that  said  ranonstrances  were 
not  directed  against  any  indlTldoal  applyloK 
t€fT  license,  or  against  the  good  dtaracter  or 
other  qnallflcatlons  of  the  applicant,  but  on 
the  ground  that  the  r^nonstrauts  claimed 
that  it  was  neither  wise  nor  Am-  the  best  ia* 
terests  of  the  community  that  sakKHia  ba 
operated  In  said  town. 

The  board  refused  to  issue  a  license  to  rela- 
tor: butltlSDOt-cIalmed  thatitdtdsobecause 
it  found  or  decided  that  he  was  not  a  man  of 
good  DKMral  diaracter,  was  a  nonresident, 
or  not  a  ficediolder.  It  was  stlptUated  that 
<Mie  nmnber  of  the  board  voted  against  the 
license  because  of  Bald  remonstrances,  and 
for  no  other  leason;  that  another  maubw  of 
the  board  voted  against  granting  the  license 
for  no  other  reason  than  that  he  was  and  is 
opposed  to  the  existence  of  saloons  in  Platte 
ooun^,  without  regard  to  the  character  of 
the  conductors  thereof.  The  other  member 
of  the  board  voted  in  favor  of  granting  the 
Ucoiee. 

The  district  court  refused  to  issoe  a  writ 
of  mandamus  requiring  the  board  to  Issue  a 
license  to  relator  and  gave  Judgmmt  against 
blm  for  costs.   He  brings  error. 

Counsel  for  relator  contend  that,  as  it  Is 
admitted  that  relator  was  a  man  of  good 
moral  character,  a  resident  and  freeholder 
of  the  county,  the  board  of  county  commis- 
sioners had  no  dlscrettcMi  in  the  matter,  and 
that  It  was  the  duty  of  the  board  to  grant 
the  license,  and  that  their  action  In  refusing 
the  license  was  capricious  and  arbitrary,  as 
disclosed  by  the  admitted  facts.  On  the  other 
band,  the  county  attorney  Insists  that  the 
board  is  given  a  wide  discretion  In  the  mat- 
ter, and  that  Its  action  cannot  be  controlled 
by  mandamus. 

The  provl8l<Kis  of  our  statutes,  in  so  far 
as  they  are  here  Involved,  and  which  we  are 
called  upon  to  construe,  ate  as  follows: 

"No  person  or  persons  within  this  state,  di- 
rectly or  indirectly,  Id  person  or  by  agent  or  em- 
ploy6,  shall  vend,  sell,  barter  or  dispose  of  for 
sd;  pecuniary  advantage  any  spirituous,  malt, 
fermented  or  intoxicating  liquwi  or  vine  with- 
out fint  obtaining  a  license  therefor  as  provid- 


«d  in  this  diaptor.**   Section  2832,  Coup.  St, 

mo. 

"Before  any  license  shall  be  granted  for  the 
sale  of  liquors,  t^e  applicant  therefor  shall  file 
his  written  application  for  snch  license  in  the 
oOcs  ^  the  eoonty  cleA.  SsM  apidiestion  sbsU 
contain  a  full  and  accurate  descriptioa  ct  the 
building  in  which  liquors  are  to  be  sold,  and  a 
full  and  accurate  description  of  tbe  premises 
on  which  such  building  is  located.  Ail  applica- 
tions for  county  license  shall  be  heard  at  the 
second  regular  meeting  of  the  board  of  county 
commissioners  whidi  shall  occur  subsequent  to 
the  filing  d  the  apidtcatlon:  Provided,  however, 
that  in  counties  in  which  the  boards  of  connty 
coramisalcaiera,  are  not  required  by  law  to  meet 
nkonthly,  notice  of  such  application  with  a  fuU 
and  accurate  description  of  the  buUdiogs  and 
premises  where  liquors  are  intended  to  b«  sold, 
shall  be  given  by  publishing  the  same  for  four 
weeks  successively  In  some  newspaper  publish- 
ed and  of  general  circulation  in  the  county,  or 
it  no  newspaper  is  published  therrin,  by  post- 
ing for  four  weeks  as  aforesaid  written  or  lurlnt* 
•d  notlees  In  fire  of  tfaa  nMMt  public  plaees  in 
the  vidalty  of  the  said  piaBises  and  ipmch  ap* 
idioation  in  such  county  shall  be  heard  at  the 
next  regular  meeting  of  the  board  of  county  com- 
missioners after  the  comidetlon  of  said  time. 
All  county  licenses  shall  be  granted  by  the 
boards  of  county  commissioners  of  the  several 
counties  and  they  shall  have  power  to  grant 
licenses  only  to  persons  of  good  moral  oharacter 
who  are  frselKdders  in  ttds  state:  Provided, 
diat  said  board  sbaH  rsfose  to  grant  any  license 
or  extend  any  existiag  license,  tor  the  sale  of 
liquors  at  any  place  outside  of  incorporated 
cities  and  towns."    Section  2833,  Comp,  Stat 

i9ia 

"All  licenses  Issued  by  any  county  in  this 
state  for  the  sale  of  liquors,  •  •  •  when  the 
licensee  cdtall  be  a  resident  of  and  carrjring  on 
the  bnsfaiesfl  for  wMeh  be  Is  licensed  wltiiln  the 
corpofate  iharits  ei  any  incorpotated  town,  dtr 
or  vOtage,  the  license  shall  be  collected  .1v  the 
city  marshal  or  effecting  officers  of  sack  incor- 
porated town,  city  or  village,  for  the  purposes 
mentioned  in  thts  chapter.  It  shall  be  the  duty 
of  such  collecting  officer,  between  the  first  and 
fifteenth  days  pf  each  month,  to  pay  into  the 
treasury  of  such  incorporated  town,  dty  or  vil- 
lage, all  moneys  collected  for  saoh  lieenses, 
which  moneys  shsH  be  applied  to  Hm  geuMrsl 
revmna  pnrpeaas  of  soeb  ineorpcntcd  town, 
city  or  village."   Section  2826,  Com^  St  1910. 

In  the  law  governing  Incorporated  towns 

they  are  given  the  power— 

"to  license  and  rognlate  or  forUd  Oe  sale  of 
mtfritnons  snd  Intoxicating  Uqnon  within  sndi 
town,  or  within  one  mile  of  the  outer  bonndariee 
thereof."  Subdivision  9,  i  167S,  Comp.  SL  IQIO. 

The  Legislature  having  conferred  upon  In- 
corporated towns  express  authority  to  license 
or  forbid  the  sale  of  liquor  therein,  it  would 
appear  that  the  maxim  "espresso  unlus  est 
exclnslo  alterlns"  Is  applicable  here. 

"Broom  in  his  Legal  Maxims  says  that  no 
maxim  of  the  law  is  of  more  general  and  uni- 
form application,  and  it  is,  never  more  aiq)Uca- 
ble  than  in  the  conatruction  and  interpretation 
of  statntei.  Whenever  a  atatute  limits  a  thing 
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to  be  dtme  In  a  partlctdar  fonn,  It  seoeBsarily 
includes  In  itself  a  negative,  viz.  that  the  thing 
shall  not  be  done  otherwise."   19  Cyc  23. 

Considertog  those  several  provislonB  oi  tbe 
statutes,  we  do  not  think  the  Leelslatnre  in- 
traded  to  give  the  county  commlBsloners  un- 
tlmtted  discretion  in  tbe  matter.  Bat  any 
donbt  we  might  entertain  from  a  consider- 
ation of  the  language  of  the  several  statutory 
provisions  has  been  removed  by  an  investiga- 
tion of  the  history  of  the  legislation  on  the 
subject,  and  particularly  of  said  section  2S33. 
Prior  to  1884  it  was  made  tbe  duty  of  tbe 
sheriff  of  each  county  to  furnish  all  licraaea, 
and  collect  the  money  for  the  same.  Section 
1,  c  76,  Oomp.  Laws  187a  All  moneys  collect- 
ed tor  lleoiaea  constituted  a  portion  of  tbe 
general  county  fund.  Section  5,  Id.  Tbe  li- 
censes were  prepared  by  the  county  clerk 
and  delivered  to  the  sheriff  of  tbe  county  In 
which  Issued.  Section  2,  Id.  In  1884  It  was 
enacted  that  thereafter  all  licenses  Issued  by 
Laramie  county  for  the  sale  of  Uqnor.  and 
certain  other  licenses,  for  carrying  on  such 
business  wltliln  the  limits  of  any  Incorporat- 
ed town,  dty,  or  village  within  said  county, 
should  be  collected  by  the  marshal  or  collect- 
ing officer  thereof  and  be  paid  into  Its  treas- 
ury and  become  part  of  Its  general  reveuna 
Chapter  S6,  Sess.  Laws  1884.  In  1888  that 
provision  was  made  to  apply  to  all  counties 
of  the  territory.  Chapter  44.  Sess.  Laws 
1888.  The  law  so  remained  until  1001,  and 
it  ia  conceded  tbat  neither  the  8h«*lfl  nor 
other  collecting  officer,  nor  the  county  clerk, 
bad  any  dlsccetlon  In  the  matter,  and  were 
required  to  furnish  a  license  to  any  one  ap- 
Idying  and  paying  therefor.  In  1901  a  bill 
ms  introduced  In  the  S«ute  (Senate  File 
Na  26)  to  amend  and  re-«iact  section  2163. 
Bevlsed  Statutes  of  188B  (whic3i  as  amended 
and  re-enacted  is  now  section  2833,  Comp. 
St  1910),  which  bill,  after  providing  fbr  the 
filing  of  written  application  for  such  license 
in  the  office  of  tlie  county  dei^,  notice,  time 
at  bearing,  etc.,  as  now  omtaliwd  in  section 
3883,  Comp.  St  lAlO  (with  an  immaterial 
change  as  to  notlc^,  ocmtained  the  following 
provision.  tIs.: 

"Any  person  or  persons  shall  have  the  right 
to  file  with  the  county  clerk  written  objections 
to  the  granting  of  any  application.  The  applica- 
tion, whether  objected  to  or  otherwise,  shall  be 
heard  upon  evidence  introduced  at  the  nPTt 
regular  session  ot  the  county  commlmlonera  aft- 
er tbe  completion  of  tiie  notice  aforesaid,  and 
any  person  interested  shall  have  compulsory 
process  for  witnesses.  The  board  of  county 
commissiaiiers,  upon  hearing  the  evidence,  shall 
have  the  discretion  to  refuse  a  license  to  sell 
liquors  In  any  partienlar  place  or  locality  where 
it  shall  seetn  to  diem  to  be  contrary  to  public 
policy  or  imprudent  or  hazardous  that  the  busi- 
ness of  selling  or  disposing  of  liquors  shall  be 
carried  on,  and  upon  hearing  the  evidence  shall 
have  the  discretion  to  refuse  a  license  to  any 
person  whom  they  may  deem  unfit  to  Intrust 
with  tbe  said  bn^ess.       upon  the  evidence, 


the  said  board  ot  county  commissioners  shaU 
d^am  tbe  place  and  perton  fit^  tbey  may  grant 
the  license  iwayed  tot,** 

Having  been  passed  by  the  Senate,  it  was 
amended  in  tbe  House  by  striking  out  the 
abovemuoted  ivovisloa  and  inserting  In  lien 
thereof  the  f<^owlng: 

"All  county  licensee  shall  be  granted  by  the 
board  of  county  comraUsioners  of  tbe  several 
counties  and  tW  shall  have  power  to  grant 
Hcensea  only  to  persons  of  good  moral  dtaraeter 
who  are  freeholders  In  tms  state:  ProvMad, 
however,  that  said  board  shall  have  power  to 
refuse  any  license  for  the  selling  of  Uquors  at 
any  place  outside  of  incorporated  dties  and 
towns." 

Tbe  Senate  refused  to  concur  In  the  amend- 
ment made  by  the  Home,  and  the  bill  was 
sent  to  a  conference  committee,  consisting  of 
three  members  from  each  body,  whldi  com- 
mittee reported,  recmnmendlng  that  there  be 
inserted  In  the  amendment  made  by  tbe 
House  the  (Aange  la  tbe  notice  above  referred 
to  and  when  so  amended  by  the  House — 

"that  the  Senate  do  thereupon  concur  in  all 
amendments  made  by  the  House,  including  the 
additional  amendment  herein  set  forth." 

The  House  amended  the  bill  as  recommend- 
ed, and  It  was  dnly  passed,  and  ai^roved 
by  the  Governor  February  16,  1901.  Laws 
1901,  c.  43.  I  2.  The  only  (ftange  made  In 
that  section  since  that  time  was  In  the  pro- 
viso, which  was  changed  1^  cbapter  T,  Sees. 
Lews  1909,  taking  away  0»  power  to  license 
saloons  outside  of  tnoorporated  cities  and 
towns,  and  was  made  to  read  as  contained 
in  said  section  2833,  Comp.  Stat.  1910. 

It  would  seem  tbat  tbe  Legislature  couM 
not  have  more  clearly  expressed  Its  Intention 
not  to  give  to  the  commissioners  any  discre- 
tion to  refuse  a  llcoise  to  an  applicant  whran 
tbey  found  guallfled  as  required,  other  than 
tbat  contained  In  the  proviso.  Hie  striking 
out  ctf  the  bill  as  Introduced,  all  of  Its  pro- 
vlslons  vesting  tbe  board  with  discretion, 
except  in  one  particular,  certainly  cannot  be 
construed  as  a  grant  of  further  discretion. 
The  language,  **Pn>vIded.  howevo',  that  said 
boards  shall  have  power  to  refuse  any  license 
for  the  selling  of  liquors  at  any  place  outside 
of  incorporated  cities  and  towns,"  clearly 
implies  that  the  Legislature  believed  and 
understood  that  without  such  grant  the  board 
would  be  without  authority  to  so  refuse.  If 
the  Legislature  understood  that  the  board 
was  already  vested  with  such  discretion, 
then  tbe  proviso  was  of  no  force  and  mean- 
ingless. 

"A  proviso  Is  a  clause  added  to  a  statute,  or 
to  a  section  or  part  thereof,  which  introduces  a 
condition  or  limitation  upon  tbe  operation  of 
the  enactment,  or  makes  special  provision  for 
oases  excepted  from  tbe  general  provisions  of 
the  law,  or  qoalifles  or  restrains  its  generality, 
or  excludes  some  posriUe  ground  ot  adrinter* 
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pKtation  of  its  extent"  BlaA  on  Intsrpreta- 
tion  of  Laws,  270. 

Here  tbe  proviso  was  erldentlr  Intendei}  to 
give  to  tbe  boaid  s  diaentlOB  to  gnuit  or 
vefoM  to  grant  Ucenaea  ootaide  of  Incorpo- 
rated  dttes  and  towaa»  bat  not  othwwise. 
We  are  of  the  oi^nlon  that  the  Hct  that 
certain  peiwns  remonstrated  fm^alnst  the 
granttng  of  a  Ucoue  to  the  r^tor  for  the 
reaaona  stated,  or  that  the  membwa  of  the 
board  m  ai^  one  of  them  was  c^i^toeed  to 
grantlnK  any  liquor  licenses  In  the  coanty 
did  not  legally  JnsU^  tbe  board  In  refaaiiig 
to  Issue  the  license,  and  that  according  to 
the  admitted  facts  In  tbls  case  the  board  had 
no  discretion  In  the  matter.  Counael  have 
dted  many  cases  more  or  less  bearing  upon 
the  quesUoQ,  but  we  find  but  little  assistance 
from  them  on  account  of  the  differenoe  In  the 
language  of  the  statutes  In  the  serial  stateas. 
In  many  ot  which  the  board  la  expressly 
glvQi  full  or  limited  dlscretiou.  We  shall 
refer  to  a  few  «ily,  dted  by  ttie  county  at- 
torney. 

Smyth  T.  Butters  et  al.,  88  Utah,  ISl,  U2 
Paa  809,  32  L.  a  A.  (N.  S.)  303,  Is  dted  as  in 
point.  But  we  find  the  Utah  statute  contains 
this  language: 

"Any  applicatim  for  such  license  soay  be  re- 
fused for  good  cause,  in  the  diacreti<m  of  the 
board  ot  trustees  of  the  town,  the  eity  emncU 
of  the  d^,  or  board  of  cotuty  oonunissloners." 
Comp.  Lawf  1907,  {  1245. 

Swift  V.  PetHile,  tS  HL  App.  458,  was  a  case 
In  wliidi  the  ordlnancn  invrlded: 

*^e  mayor  of  the  dty  of  Ohlc^  aball  from 
time  to  time  grant  licenses  for  tbe  keeping  of 
dram  sfaope  wltbln  the  dty  of  Ohicato,  to  any 
pemm  irbo  shall  apply  to  him  ia  writfaik,  upra 
said  person  famishing  sufficient  evidence  to 
sattsfy  him  tiiat  he  or  she  Is  a  person  4^  good 
moral  diaraeter,*'  ete. 

A  license  was  refused  1^  the  mayw  on  the 
ground  tbat  tbe  place  wbere  the  budness 
was  proposed  to  be  conducted  was  wiOiln 
a  pnrdy  residence  net^bmtaood,  and  that  a 
saloon  in  audi  district  would  be  a  nirisance. 
The  court  stated  that  the  establishment  ot 
a  saloon  at  the  place  for  which  license  was 
applied  would  be  a  nuisance^  and  bdd  that 
"a  court  should  not,  by  mandamus,  compel 
tbe  public  officials  to  Issoe  a  license  fbr  the 
keeping  of  a  saloon  In  a  residence  ndghbor- 
hood,  where  a  saloon  will  be  a  nuisance" — a 
very  different  state  of  tacta  frtHD  those  pre- 
sented in  the  present  case. 

Cases  from  VarOi  Carolina  are  dted.  The 
latest  cose  from  that  state  to  which  our  at- 
tention has  been  directed  is  Barnes  v.  Oom- 
miadonera,  1S5  N.  a  27,  4T  S.  B.  7S7.  The 
ooort  la  that  case  reCerred  to  earlier  ded- 


dons,  under  a  statute  substantially  like  the 
one  It  was  then  considerii^  In  ^htdi  it  bad 
been  hdd  tbat  the  licensing  officers  possessed 
a  limited  legal  discretion  and  followed  the 
deddon  in  those  cases,  and  In  fortlwr  sui^ 
port  of  Its  holding  referred  to  the  fiict  tiiat  in 
1893  after  those  cases  ware  dedded  the  law 
was  changed  to  read: 

"Upon  the  filing  of  sndi  application  and  affi- 
davit, the  *  *  *  commissionerB  shall,  with- 
out the  exercise  of  discretion,  grant  an  order 
to  the  sherifl  to  issoe  such  license."  Laws  1803, 
c  204, 1  88. 

la  18S7  (Laws  1807,  c.  168.  {  34),  before 
the  -Barnea  Oase  was  dedded,  the  law  was 
changed  by  atrlhlng  out  tbe  words  "without 
the  oezdae  «C  discretion/*  and  the  words 
"may  irantf*  aobstituted  for  tbe  words  "^all 
grant,"  Indicating  an  Intention  on  the  part 
of  tbe  Legldatnxe  to  vest  at  leaat  some  dls- 
cretlim  In  the  conunisrionerB.  Tbe  ooort 
says! 

*'Bat  this  does  not  mean  that  they  may  use 
this  discretion  for  the  purpose  of  advancing  or 
vindicating  their  own  views  or  opinions  upon 
the  general  policy  ot  sdllng  liquor." 

Wttttoot  comment  on  the  numerons  other 
cases  dted  by  counsel  for  the  respective  par- 
ties, we  nier  to  tlie  notes  to  Sherlotft  t. 
Stuart,  08  Midi.  lOB,  55  N.  W<  846,  In  21  L.  R. 
A  080l 

In  ttw  caae  at  bar  tHe  town  antbtvlttea  of 
the  town  of  Guernsey  have  approved  and 
recommended  the  issnanoe  ot  a  license  to  re- 
lator;  and  It  Is  to  the  town  ooondl  atone  that 
ttie  L^Ulatnre  has  given  dlzeet  auttwrlty  to 
proUUt  Oe  aaie  of  Uquor  la  tbe  town. 
Whether  tike  board  of  oounty  oomtalssloaers 
have  any  discretion  tn  the  matter,  or  Im- 
plied avtluMlty  to  reflun  a  neense  to  a  dtfgr 
qualified  pmon  for  any  caose,  we  need  not 
detenntaw.  Bat  we  are  eonviaoed  that  tbe 
board  bad  no  right  to  refuse  to  do  so  tar  die 
reasons  asdgned  and  admitted  to  be  tte  only 
reaacMia  fMr  ao  tMag. 

Vor  the  naaons  atated,  wo  are  of  die  ii^n- 
ion  tbat,  upon  tbe  admitted  facta  in  this 
case,  tile  district  court  erred  In  refusing  the 
writ  of  uandanms  aa  pMiyed  for,  and  that 
the  Judgment  should  be  reversed,  and  tbe 
eanaa  remanded  fbr  fturtHer  ^wcaedbws  not 
InconaiBtent  borewltilL 

Bermnd  and  reaMnded. 

POTTHR,  C.  J„  and  TIDBALLi,  District 
Judge,  concur. 

BLTDSMBURGH.  J.,  being  Ul  and  unable 
to  dt,  Hon.  V.  J.  TIDBALL,  Judge  of  the 
Second  Jndidal  Dlstilc^  waa  called  in  and 
aat  in  bis  stead. 
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OOODBIOH  et  al.  t.  BIO  HOBN  GOUNTT 
BANK  et  al.   (No.  94a) 

(Snprema  Court  of  Wyoming;   Jan.  11,  1019.) 

APFIBAI,  AND  EbBOB  ^s»8S1(!^**BBCOBD  OIT 
APPBAI."— FOEM. 

A  "record  on  appeal,"  under  the  statute 
requiring  such  record  to  be  filed  within  70 
days  after  judgment,  indudes  a  transcript  of 
the  evidence  when  necessary,  witb  the  original 
pleading,  motions,  etc.,  attached  together,  paged 
and  numbered  conaecntively,  and  certified  to 
by  the  judge  and  derk  aa  true  and  correct. 

[IM.  Note.— For  other  definitloni,  aee  Words 
and  Phrasea,  First  and  Second  Seriea,  Becord.] 


Appeal  from  District  Court,  Big  Horn 
County;  F,  W.  Uetz,  Judge. 

On  petition  for  rehearing.  Bdieartng  de- 
nied. 

For  former  oirtnlon,  see  174  Pac.  191. 

B.  E.  Enterllne,  of  Billings,  Mont.,  Thoa. 
M.  Hyde,  of  Basin,  and  H.  W.  Blch,  of  Wor- 
land,  for  appellants. 

C.  A.  Zaring.  of  Basin,  and  Herbert  V. 
Lacey  and  J<^  W.  Lacey,  both  of  Gbeyenne, 
for  respondents. 

BEABD,  C.  J.  In  this  case  a  motion  for 
leave  to  withdraw  the  record  for  the  purpose 
ot  having  the  same  amended  so  as  to  show 
the  date  of  the  entry  of  the  judgment  In  the 
case  was  denied  August  17,  1818  (174  Pac. 
191),  tor  the  reasoQB  there  stated  and  which 
need  not  be  repeated  here.  It  la  now  con- 
tended  that,  inasmuch  as  the  transcript  of 
the  evldoioe.  duly  certified  by  the  court  re- 
porter, was  filed  with  the  clerk  of  the  district 
court  within  70  days  after  the  entry  of  the 
Judgment,  the  appeal  was  perfected  in  time. 
But  a  transcript  of  the  evidence,  when  neoes- 
sary.  is  only  a  part  of  the  record  on  appeal, 
and  it  together  with  the  original  pleading, 
motloQB,  etc.,  are  required  to  be  attached  to- 
gether and  the  whole  record  to  be  paged  and 
numbered  consecutively,  and  ^all  ocmatltute 
the  record  <m  aweal>  and  shall  be  certified 
to  by  the  Judge  and  cleA  as  true  and  correct 
It  Is  such  a  record,  as  we  construe  the  stat- 
ute, which  is  required  to  be  pr^tared  and 
filed  within  70  days  after  the  entry  of  the 
Judgment  or  order  appealed  from,  which 
time  may  be  extended  by  the  court  or  judge 
for  fxase-idtiown.  No  spedflcatioua  of  error 
were  filed  within  that  time,  and  counsel  say 
that  they  had  10  days  after  the  record  was 
filed  within  which  to  serve  and  file  the  same 
according  to  the  provisions  of  section  8  of 
the  act  (Laws  1017,  c.  32)  which  reads: 

"The  appellant  sliall,  within  ten  days  after 
the  record  on  appeal  is  prepared  and  filed,  serve 
upw  the  adverse  party,  or  hia  atUwney,  end 
file  with  the  clerk  of  the  district  court  the 


spedfieatioDs  of  wrw  relied  upon  for  a  reversal 

of  the  cause  on  appeal." 

Whether  the  q;>ecificatlons  of  error  must 
be  filed  and  made  part  of  the  record  before 
the  same  Is  certified  and  filed  Is  ImmatMlal 
In  this  case,  for  the  reason  that  the  record 
was  not  certified  or  filed  within  the  required 
time.  The  record  discloees  that.  If  amoided 
in  the  particulars  stated  in  the  motion,  It 
would  still  ai^war  that  the  appeal  was  not 
perfected  in  time.  A  rehearing  la  Qierefore 
denied. 

Rehearing  denied. 

POTTER,  J.,  concurs. 

BLTDENBUIIGH,  J.,  being  UI,  did  not 
participate. 


GABRIN  V.  BRISTER.     (No.  913T.) 

(Snpreme  Court  of  Colorado.    Dec  1918. 
Beheazing  Denied  Jan.  6»  19190 

WiTMBsaES  «=3»149(2)  —  Tbarsaction  with 
Ddckoent— Suit  Against  Ezectjtbtx  In- 

DIVIDUAtXr. 
Plaintiff  is  a  competent  witness,  as  to  a 
transaction  with  decedut,  against  deleodaat  In 
her  individual  capacity,  sued  both  IndlvlduaUy 
and  as  executrix. 

Department  1. 

Error  to  District  Court,  .City  and  County 
of  Dmver;  Chaa.  Ca vender.  Judge. 

Suit  by  Nellie  Gabrln  against  Flnaun 
BriBtesTt  IndlvMoally  and  as  necutrlx  of  Jan* 
Marlow,  deceased.  Ju^Ement  for  defisndant 

and  plhintffT  brings  error.  Reversed. 

Hindry,  Friedman  and  Brewster,  of  Den- 
ver, for  plaintiff  In  error. 

James  O.  Starkweather  and  Dayton  &  Den- 
ious,  all  of  Vearer,  for  defendant  in  error. 

TELLER,  J.  The  plaintiff  in  error  was 
plaintiff  below  In  a  suit  against  defendant 
in  error  to  have  the  latter  adjudged  a  trustee 
of  the  title  to  a  certain  lot  In  the  dty  of 
Denver,  of  which  plaintiff  claimed  the  eq;uita- 
ble  ownership. 

The  complaint  alleged  that  the  plaintiff  had 
for  several  years  taken  care  of  a  Mrs.  !Mar- 
low,  an  aunt  of  defendant,  under  the  promise 
by  said  Marlow  that  she  would  give  to  plain- 
tiff the  said  lot  as  compensation  for  such 
care ;  the  extent  of  the  services  rendered  was 
set  out  at  some  length,  and  It  was  further  al- 
leged that  said  Marlow  executed  a  will,  In 
performance  of  said  .lEreoment,  whereby  she 
devised  to  plaintiff  the  said  lot;  that  a  few 
days  before  the  death  of  said  Marlow  the 
defendant  came  to  Denver,  and  induced  said 
Marlow  to  convey  to  her,  by  deed,  the  lot  in 
controversy,  defendant  at  the  time  having 
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fall  knowledge  of  said  contract  and  that  tald 
win  had  been  made  In  compliance  therewith; 
and  tbat  said  Marlow  tliereafter  made  a  new 
will  giving  all  the  residue  of  lier  property  to 
defendant  fHie  iK«rer  at  the  complaint  waa 
that  defoidant  be  decreed  to  hold  said  lot  aa 
trustee  for  the  plaintiff,  and  that  ahe  be  di- 
rected to  convey  the  same  to  plaintiff. 

Defwdant  demurred  to  the  complaint  on 
the  ground  that  the  personal  repre«entatly« 
of  the  deceased  Marlow  was  a  necessary  par< 
ty  to  the  suit.  The  demurrer  was  sustained, 
and  the  complaint  waa  amended,  tinder  pro- 
test, and  the  defendant,  as  executrix  ot  the 
will  of  Marlow,  deceased,  was  made  a  party 
defendant. 

The  answer  of  defendant,  individually  and 
as  executrix,  denied  the  making  of  the  al- 
leged contract,  and  allied  that  defendant 
claimed  tltie  In  fee  slnq^le  to  said  property 
under  the  deed  from  said  Marlow  to  her. 
A  demurrer  to  the  answer,  on  the  ground, 
among  others,  that  there  waa  nothing  in  It  to 
show  an  Interest  In  the  property,  or  any  title 
or  right  in  the  executrix,  was  overruled. 

On  the  trial,  the  Judge,  Editing  as  a  suc> 
cessor  to  the  Judge  who  had  settled  the  plead- 
ings, noted  the  fact  that  the  answer  "shows, 
In  one  sense,  tbat  Mrs.  Brister,  as  executrix, 
claimed  no  interest ;  that  Is,  tbat  she  claimed 
through  a  deed,  •  •  ♦  and  that  she 
claimed  solely  through  that  deed."  Neverthe- 
less, he  said,  be  felt  hound  by  the  rulings 
made  on  the  pleadings,  and  hence  sustained 
an  objectlmi  to  any  testimony  by  the  plain- 
tiff concerning  the  allied  contract  with  the 
deceased;  the  objection  being  based  upon 
the  fact  that  IMrs.  Brister  was  defending  as 
executrix,  the  plaintiff,  in  such  case,  being 
barred  by  the  statute  from  testifying.  Tbo 
plaintiff's  counsel  then  made  an  offer  to  show 
by  her  the  making  of  such  contract,  and  the 
offer  was  refused. 

These  rulings  are  the  principal  grounds 
urged  for  the  reversal  of  the  Judgment, 
though  error  is  assigned,  also,  on  the  order 
requiring  the  executrix  to  be  made  a  de- 
fendant As  to  the  latter  qvesUiHi,  defend- 
ant !n  error  relies  on  a  watrer  resulting 
from  the  filing  of  an  am^ided  answer  in 
compliance  with  the  order  to  make  the  ex- 
ecutrix a  party. 

In  our  view  of  the  case  it  Is  not  necessary 
to  determine  that  question,  though  It  would 
seem  tbat,  when  the  defendant  answered  that 
she  clalniied  a  title  in  fee  ^ple  under  the 
deed,  she  could  not  claim  by  a  technical  waiv- 
er. If  there  were  tme,  scnnethlng  as  a  fiict 
wbldi  she  had  shown  by  h«r  answer  not  to 
exist  Even  if  the  executrix  were  a  neces- 
sary party,  the  ^aintiff  was  a  competent  wit- 
nen  aa  against  Mrs.  Brister  in  her  Individual 
capacity  aa  defendant,  undo:  our  h<ddlng  in 
Kesbia  T.  Swallow,  IM  Fac  UdS. 

Wlun  Mxa.  Briater  bad  made  It  dear,  both 


by  her  answer  and  by  her  testimony,  as  «he 
did,  that  she  claimed  only  under  the  deed, 
she  had  no  right  to  exclude  the  testimony  of 
plaintiff  aa  incompetent  under  the  statute. 
It  could  not  be  excluded,  unless  it  "nnqoefi- 
tlonably  aw^ears  that  the  party  Invoking  Its 
protection  is  suing  or  defending  in  his  rep- 
resentative capadty."  Prewttt  v.  Lambert, 
19  Oolo.  7,  34  Pac.  688.  Defendant  was  al- 
lowed the  protection  of  the  statute  In  her  in- 
dividual capacity,  which  the  law  does  not  au- 
thorize. 

The  sustaining  of  the  objection  was  error, 
for  which  the  Judgment  is  seversed. 
Judgment  reversed. 

HILL^  a      and  WBITB,  J.,  CDncor. 


SBVIUiA  T.  FEOPIiHi    (No.  9260.) 

(Supreme  C3ourt  of  Colorado.    Dec.  2,  1918. 
Rehearing  Denied  Jan.  6,  1919.) 

1.  HOUCXDS   «^283-^B0TIllCB   Or  OODSV— 

IifvoLUNTABT  HAmuvoanB. 
In  bonleide  pmaecution,  it  was  for  ooor^ 
and  not  jury,  to  detannine  whether  there  waf 
any  evidence  tending  to  prove  involuntary  man- 
slan^ter. 

2.  Hoiucnj>a  *9saoO(S)  —  IiiBTBiroTXOjrs  — 
Maksuuohtu. 

In  homicide  prosecution,  defended  on  ground 
of  self -defense,  where  there  was  no  evidence 
tending  to  dbdoae  a  case  of  involuntary  man- 
slaughter court  properiy  refused  to  Instnict 
uptHi  that  degree  of  the  offense,  notwithstand- 
ing Rev.  SL  1908,  i  1629  (Mills'  Ana.  St  191% 
I  176£9. 

3.  CBtioNAi.  Law  «s»1038(i)-^ApPKAL— In* 

OTBUCnORS. 
In  homicide  prosecotlDn,  court's  failure  to 
Instruct  on  involimtary  manslaughter  was  not 
rever^ble  error,  where  no  request  was  made, 
and  no  objection  made  to  charge  limited  to  in- 
structifm  <m  voluntary  manslaughter. 

4.  OBimrAI.  tfAW  APFBAIr-RaO- 

OBD. 

An  uncorrected  record  imports  absolats 
verity. 

5.  OaimicAi.  Law  ^b636(7)  —  Ooubt'b  Bb- 

UABKS  TO  JtTBT. 

Court's  remarks  to  Jury,  after  20-honr  de- 
Uberatitm  withoat  reaching  dedsion,  in  absence 
of  defendant's  oounsd,  were  not  prejudicial, 
where  remarks  merely  urged  agreement  and  in 
no  manner  related  to  matters  to  be  emuddered 
by  jury  in  reacting  verdict 

Department  3. 

Error  to  District  Court,  City  and  County 
of  Denver;  Julian  H.  Moore,  Judge. 

Adolf  Sevtlla,  aDaa  John  Doe  Adolfo,  was 
convicted  of  voluntary  manslaughter,  and 
brings  error.  Affirmed. 
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Geo.  J.  Humbert  of  Denver,  tor  plalntlfl 

Is  error. 

Leslie  O.  Hubbard,  Atty.  Gen^  and  Oharles 
Boaoh  aod  Clara  Rath  UoiMr,  Ao^  Attys. 
Gen.,  tor  t3t8  People. 

AtiUBN,  J.  nie  defendant  below  waa  con- 
victed of  the  crime  of  voluntary  manslaugh- 
ter, and  brings  error. 

The  lufiirmatloD  charged  mnrder  In  the 
first  degree.  The  trial  court,  after  giving  In- 
atmctlons  as  to  the  degrees  of  mnrder,  de- 
fined and  Instructed  ujian  manalangbter,  and 
advised  the  jury  Jh&t  so  much  ttf  the  deflnl- 
tlcm  of  manslaughter  "as  refws  to  Involnn- 
tary  manslaughter  Is  not  to  be  considered  by 
.  the  Jury  for  hny  purpose."  lOts'  defendant 
contends  that  it  was  error  for  the  trial  court 
to  advise  tbe  jury  to  disregard,  and  fall  to 
Instruct  upon,  the  question  of  involuntary 
lAansIan^ter.  The  theory  of  his  couns^  is 
that,  since  tbe  court  submitted  the  question 
of  manslaughter  to  the  Jury,  it  should  have 
allowed  tbe  Jury  to  designate.  If  they  found 
the  defendant  guilty  of  manslaughter,  wheth- 
er It  was  voluntary  or  Involuntary.  In  this 
connectioa  the  defendant  relies  upon  section 
1620,  Rev.  St.  1908  (section  175S,  Mills'  Ann. 
St.  1912),  which  provides  that— 

"Whenever  a  jury  sball  find  a  person  gailty  of 
manslaughter  tbey  shall  deadgnata  by  their  ver- 
dict 'whether  It  be  volnntary  or '  Involnfltary 
manslaughter." 

The  statute,  however,  does  not  derive  a 
court  of  its  right  to  withdraw  from  a  jury 
the  consideration  of  tbe  defendant's  guUt  of 
that  degree  of  tbe  offense  ctmrged  upon 
whl^  there  is  no  evidence.  State  SpiYtiy, 
251  N.  C.  676,  66  S.  E.  986,  1009;  Williams 
T.  Stete,  12  OkL  Cr.  89,  101  Fac.  000. 

"It  Is  well  settled  that  In  a  prosecution  for 
murder,  where  1h«re  is  no  evidence  from  whldi 
a  jury  would  be  justified  in  finding  tbe  defend- 
ant guilty  of  manslaughter,  a  trial  judge  is  not 
required  to  Instmct  upon  that  grade  of  homi* 
dde."  Demato  v.  People,  49  Oolo.  147,  111 
Pac.  703,  S5  L.  R.  A.  (N.  S.)  621,  Ann.  Cas. 
1012A,  783,  citing  Mow  v.  People.  31  Colo.  351, 
72  Pac  1069;  Crawford  v.  People,  12  Colo. 
290.  20  Pac.  769 ;  Carpenter  v.  People.  31  Colo. 
284,  72  Pac  1072. 

From  the  foregoing  rule  it  would  seem  to 
follow  naturally  that,  where  there  is  no  evi- 
dence tending  to  prove  involuntary  man- 
slaughter, an  instruction  npon  that  grade  of 
homicide  Is  properly  omitted.  Such  Is  the 
law  in  those  jurisdictions  where  the  point 
has  been  determined.  In  21  Cyc.  lOTO,  It  Is 
said: 

"Tixe  refusal  or  n^lect  to  Instruct  the  jury 
as  to  involuntary  manslaughter  or  negligent 
homicide  is  not  error,  where  there  is  no  evi- 
dence of  such  a  description  of  killing,  as  in 
cases  where  it  clearly  appears  that  the  killing 
was  intentional,  or  that  for  any  other  reason 
it  was  either  murder  or  voluntary  manslaugh- 
ter or  nothing." 


[1]  It  was  for  the  court,  and  not  Oe  jury,  to 
aetermlne  whether  there  was  any  evldenoe 
tending  to  prOTe  Involuntary  manslatttfiber. 
In  Smith  V.  People,  1  Odo.  121, 146^  the  coozt 
expressed  tbe  law  on  this  ptdnt  by  tbe  state- 
ment that — 

**Whether  there  Is  any  evidence  at  all  to  prove 
a  fact  diarged  la  always  a  question  for  the 
court,  but  the  sufficiency  of  evideace  to  prove 
tha  facts  chafed  most  be  detirmined  by  the 
inry." 

The  record  in  the  Instant  esse  dkows  tbat 
there  was  no  evldeice  whatever  ten^ng  to 
prove  Involimtary  manslangbter.  The  testi- 
mony on  tbe  part  of  the  prosecution  tended 
to  prove  murder.  The  deceased  was  killed 
by  the  defendant  in  a  saloon.  Tbe  bomldde 
was  committed  by  means  of  Aooting  with  a 
revolver.  Then  was  testimony  that  the  de- 
fmdant  came  Into  the  saloon  and  found  the 
deceased  already  there,  that  no  oonvmwitlon 
or  quarrel  took  place  between  the  parties, 
and  tliat  the  defendant  immediately  af tec  en- 
tering the  saloon  began  flrlog  at  tiie  deceas- 
ed and  killed  him.  The  only  d^ense  tJtot 
the  testimony  Introduced  In  behaU  of  Ols 
accused  toided  to  establish  was  that  of  self- 
defense;  Some  of  tbe  defendant's  witnesses 
testified  tbat  the  deceased  fired  tbe  first  shot. 
That  a  verdict  of  acquittal  was  not  sought 
on  any  oth«-  ground  than  that  tbe  defendant 
acted  in  s^-defense  Is  borne  out  by  the  fol* 
lowing  statonent  made  by  counsel  for  de- 
fendant In  his  brief: 

"We  wish  to  state  right  hen  that  the  i^ahi- 
tiff  in  error  [defendant  below]  admits  that  he 
fired  tbe  shot  that  kiUed  Ihiricov  but  tbat  be  did 
BO  in  self-defense  and  in  order  to  save  bis  own 
Hfc- 

In  the  language  of  tbe  co«ut  in  Bvntef  t. 
Com.,  171  Ky.  488,  IfiS  9.  W.  472: 

"The  whole  defense  *  *  •  was  predicated 
on  a  theory  having  no  relation  to  the  lav  of  In- 
vdlnntaiT  manslangbter.'* 

The  facts  la  the  instant  case  are  analogous 
to  those  In  Glemtfits  v.  States  141  Oa.  607, 81 
S.  B.  1117,  where  the  court  said: 

"The  defendant  did  not  make  a  statement  on 
the  trial  of  tbe  case,  bnt  Introdnced  testimony 
to  the  effect  that  the  deceased  first  fired  upon 
him  and  he  shot  tiie  deceased  in  self-defense. 
Under  no  view  of  the  case  was  the  law  of  in- 
voluntary maDBlaugbter  applicable  to  the  evl- 
dence^  and  the  court  properly  omitted  any  In- 
stnicticm  fm  that  grade  ti  homicide.*' 

[2]  niere  being  no  evidence  Introduced  on 
either  side  tending  to  disclose  a  case  of  in- 
voluntary manslaughter,  tbe  trial  court  was 
right  In  refusing  to  instruct  npon  tbat  d^ 
gree  of  tbe  offense;  No  error  was  commit- 
ted. In  view  of  the  authorities  cited  herein, 
and  under  tbe  rule  above  mentioned,  which 
is  also  announced  in  Wharton  on  Bomidda 
C3d  EdO  204  as  follows: 
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"So,  faUortt  to  iurtract  as  to  InvoluBtarr  Bun- 
■UnslitAr  tn  «  pnwecutiMi  for  homicide  iu  not 
when  neither  tbe  oridanee  nor  titw  atate- 
ment  of  tbt  aeeuaed  antlioElMS  or  naoiiei  mteb 
a  charge." 

[3]  Even  it  the  evidence  Justified  an  in- 
struction upon  involuntary  manslan^ter, 
taUnre  to  give  such  lastructlon  would  not 
eonstitate  reversible  tfror  in  tills  case  lor 
tbe  reasm  that  do  Instroctfcm  Upon  tbat 
point  was  requested,  and  the  Instruction 
which  was  llffllted  to  TOlnntary  mandangb- 
ter  was  not  objected  to.  Mow  v.  People,  31 
Colo.  351,  72  PflC.  1069;  Bay  v.  People,  167 
Pac  954;  Clarke  v.  People,  171  Pac.  69,  Ti, 

The  plaintiff  in  error  ctmpialns  ot  wbat 
be  tenna  an  "instnictlon  or  address  given  by 
tbe  trial  Judge  to  the  Jury  after  the  Jury  had 
been  deliberating  for  20  hours  without  reach- 
ins  a  dedsiiHi."  The  renuxka  of  ttie  trial 
Jvdge,  on  tbe  occwbm  bwe  reared  to,  wwe 
as  follows: 

"Qeutlemen  o<  tbe  jury)  It  appearijit  to  the 
court  at  this  time  tiiat  there  is  no  misunder- 
atandiog  or  dissereemait  among  you  as  to  the 
law  of  thla  case  or  the  interpretattea  oi  tbe 
instructioas,  that  your  ddUwxadoM  have  al- 
ready been  unusually  prolonged  witfaoat  an 
■greraient  being  readied,  I  dean  it  aeoeasarj  to 
the  adminietraUoii  of  justice  that  this  further 
instruction  relative  to  your  dutlea  as  juron  now 
be  given: 

"Tou  should  ooDsider  that  this  case  must  at 
•ome  time  be  dedded;  that  yon  have  been  se- 
lected In  tbe  same  manner  and  Irom  the  same 
aooKce  as  anj  future  Jury  aiust  be;  that  there 
IB  M  reason  to  suppoee  that  the  case  will  ever 
be  anbmittcd  to  12  men  more  intelligent,  mote 
impartial,  or  xocie  competent  to  decide  lt»  or 
more  or  clearer  evidence  wUl  be  produced  on 
the  one  side  or  the  other ;  that  in  onler  to  bring 
12  minds  to  a  ananimons  conclusloD  you  must 
examine  tbe  qnestion  sulHui(tted  to  you  with 
caador  and  a  proper  regard  and  deference  to  the 
cviniooB  of  each  other ;  that  you  ought  to  pay 
^wpw  ropeet  to  each  oUwr's  <H>lniQOS,  and 
Ueten,  with  a  dlspoeitloii  to  be  oonvi&esdt  fo 
eadi  other's  aqcument. 

"If  a  majority  of  your  number  are  for  con- 
victlon,  a  dissenting  Juror  should  consider 
whether  a  doubt  in  his  own  mind  is  a  reasonable 
one  wbidt  makes  no  impression  upon  the  minds 
of  so  many  men  equally  honest  and  Intelligent 
with  himsdf,  who  under  tbe  sanction  of  the 
same  oath  have  heard  the  same  eyldeac^  with 
tbe  same  attention  and  an  equal  desire  to  ar- 
rive at  tbe  truth. 

"On  the  other  band,  if  a  majority  are  for 
acquittal,  the  minority  ought  serioosly  to  ask 
themselves  whether  they  may  not  reasonably, 
and  ought  not  to,  doubt  tbe  correctness  of  a 
Judgment  from  which  so  many  of  tiiefr  number 
dissent,  and  distrust  tbe  weight  or  sufficiency  of 
that  evidoice  whidi  falls  to  carry  o(mvieti(Ui 
to  the  minds  of  thdr  fdlows. 

"And  wfaflst  at  least  each  Juror  must  act 
upon  his  om  Jodgnent  eonoenilng  the  evidence 
fa  the  casa^  and  not  np<m  the  judgment  of  bis 
fdlows,  It  is  your  duty,  guided  by  the  fiMe* 
geing,  and  hf  all  of  the  instructions  hereto- 


fore'given  .In  this  case,  to  decide  the  case,  if 
you  can  conscientiously  do  so. 

"It  is  accordingly  onlered  by  tbe  court  tiiat 
you  be  returned  to  your  furj  room  for  further 
deliberation." 

[4,  i]  Counsel  for  plaintUt  in  error  states 
In  hU  brltf  that,  at  tbe  time  these  remarks 
were  made  by  tbe  trial  Judge,  eoonsd  for 
the  d^extdant  was  not  present.  Tbe  record 
indicates  otherwise,  and  h(ta  not  been  eor- 
rected.  If  erroneous.  It  therefore  impwts 
absolute  verity  under  the  rule  recently  an- 
nounced by  this  court  in  Smith  v.  People, 
No.  9062,  170  Pac.  959.  Even  If  the  attorney 
for  -the  accused  was  absent  at  the  time,  and 
that  fact  appeared  of  record,  no  cause  for 
reversal  would  result,  since  the  communica- 
tion of  the  trial  Judge  to  the  Jury  on  that  oc- 
casion In  no  manner  related  to  matters 
which  the  Jury  must  consider  In  determining 
their  verdict,  and  nothing  was  said  which 
could  have  Influenced  the  verdict  In  tbe  least 
d^ree.  Holland  v.  People,  30  Colo.  94,  69 
Pac.  519.  The  trial  court's  remarks  did  not 
constitute  an  Inetmctlon,  but  were  merely 
equivalent  to  urging  agreement^  and  nothing 
is  contained  in  the  remarks  which  la  preju- 
dicial to  the  defendant  Hutchins  v.  Haft- 
ner,  167  Pac  966,  968,  L.  B.  A.  191SA,  1008; 
Com.  V.  Tuey,  62  Mass.  (8  Cush.)  1.  Cages 
sustaining  similar  remarks  urging  agreement 
in  criminal  cases  are  collected  in  12  Cyc. 
682;  16  C.  J.  1091,  {  2582. 

We  find  no  error  In  the  record*  and  the 
judgment  Is  therefore  affirmed. 

Affirmed. 

UILL,  a  J.»  and  BAILET,  J.,  concur. 


LEBSACE  T.  MOORE.   (Nb.  906S.) 

.  (Supreme  Court  of  Colorado.  -  July  1,  1918. 
Behearlng  Denied  J«ib  8,  1919.) 

1.  HtOHVAT*  «39l84(3)  ^  AOtOlkOBtU  AODI- 
DKNTS— QDBBCIONB  OV  FaOT. 

Where  plaintiff,  riding  a  motorcyde,  eoIIiAed 
at  the  npVL  of  a  hill  with  defendant's  automo- 
bile, going  at  60  miles  an  hour,  while  attempting 
to  pass  between  such  automobile  and  another 
going  in  the  same  direction,  which  defendant 
was  trying  to  pass,  evidence  held  to  sustain  a 
finding  for  plalotiff  on  ttie  issue  of  negligence.  ' 

2.  HiOHWATS  «=»183  —  AtrroMOBiu  Aooi- 

DENTS  —  CORTaiBUTOBT  KBOLZQKHCE  —  AOTS 
IK  EmBBOENCT. 

Where  plaintiff,  tiding  a  motorcycle,  collided 
with  defendant's  automobile  at  the  apex  of  a 
hill  obscuring  tbe  view,  while  attempting  to  pass 
between  defeadant'a  avtotaoblle  gt^g  at  00 
nltea  an  hoar  and  another  car,  that  idalntUf 
might  have  escaped  Injury  by  taMng  the  edge  of 
the  road  was  not  contributory  negUgenoe;  he 
not  being  diargeatde  with  errors  of  Judgment  in 
the  emergmcy. 


mmtnr  etbtr  casss  saa  same  to^  and  KBT-NUliBBa  la  sU  Kw-Numbsr«d  VlgsiU  and  ladaM  . 
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Brrw  to  District  Ck»art,  Larimer  Ooaatr; 
NeU  F.  Gralum,  Judge. 

Action  by  Olarence  Moore  gainst  Con- 
rad Lebsack.  JucUcnient  for  plalntU^  and 
defendant  brlnspi  error.  AJOrmed. 

P.  D.  Nelaon.  of  Bertboud,  and  tiee  it 
Shaw,  at  Ft.  Ofrillns;  for  plalnUff  In  «mn'. 

J<^  H.  Stmpeon,  of  Loreland,  for  de- 
fendant In  error. 

SCOTT,  J.  The  plaintiff  below,  defend- 
ant In  error,  recovered  jadgmeut  against 
plaintiff  in  error.  In  the  eum  of  f3,250  as 
damages  for  injuries  sustained  by  reason  of 
the  alleged  negligence  of  defendant,  and  in 
a  collision  between  plaintiff's  motorcgrcle  and 
defendant's  automobile. 

The  collision  occurred  at  a  point  on  the 
I^Incoln  Highway  about  3  miles  south  of  the 
city  of  Loveland,  which  road  at  that  point 
runs  north  and  south.  The  plaintiff,  a  young 
man  about  20  years  of  age,  was  proceeding 
south  on  his  motorcycle  and  defendant  from 
the  opposite  direction  with  his  automobile. 
The  plaintiff  had  turned  into  this  highway 
from  a  road  leading  from  the  east  and  at  a 
point  approximately  600  feet  from  where 
the  accident  occurred.  Between  the  point 
where  plaintiff  turned  Into  the  highway  and 
the  location  of  defendant  at  the  time  was 
the  apex  of  a  hill,  which  was  apparently  of 
Buffl(ient  elevation  to  prevent  either  from 
seeing  the  other.  Both  were  proceeding  np 
hill  and  toward  each  other.  The  plaintiff 
had  passed  over  the  apex  of  the  bill,,  and  to 
a  i;K>int  about  26  feet  beyond,  wben  the  col- 
lision occurred. 

The  defendant  assigns  as  error  the  refusal 
of  the  court  to  direct  a  verdict  In  his  favor, 
because  of  the  alleged  insuffldency  of  the 
evidence  and  error  In  giving  certain  instruc- 
tions! also  the  refusal  to  give  other  instruc- 
tions tendered.  The  plaintiff,  Moore,  testi- 
fied that  after  he  turned  around  the  corner, 
and  started  up  toward  the  top  of  the  hill, 
he  rode  on  the  right-hand  side  of  the  travel- 
ed part  of  the  toad;  that  tUa  brought  him 
at  about  the  middle  of  tbe  bl^way.  He 
farther  aaya: 

**Wben  1  tuned  tbe  comer,  I  saw  no  one  in 
the  road,  no  one  ahead  of  me,  and  was  not  aware 
of  aoy  one's  presence  In  the  road  until  I  got  to 
the  top  of  the  hill.  The  first  I  noticed  was  two 
cart  facing  me,  one  right  mi  each  side  of  the 
road,  about  6  or  8  feet  apart,  I  should  judge. 
There  was  no  signal  given.  As  X  came  to  the 
top  ot  tbe  hill,  I  was  riding  between  18  and  20 
milea  an  boor.  The  antomobilei^  whu  I  first 
■aw  them,  could  not  have  beat  over  150  fiaet 
away.  Wben  I  first  saw  them,  the  onl^  chance 
1  thooght  I  had  was  to  go  between  them ;  there 
was  eniKigb  room  to  go  between  them,  and  I 
threw  my  weight  on  tbe  left-hand  aide  of  the  mo- 
torcycle, and  speeded  up,  and  tried  to  go  be- 
tween them,  and  that  is  the  last  I  knew.  After 
the  aecideat  I  waa  littiiig  op  in  tbe  middle  of 
the  voed.    It  waa  Lebaadt'e  ear  that  waa  tn 


front  ot  mt,  I  dioa*t  know  how  far  I  timlad 
after  taroing  to  the  left;  the  nuuAtne  vaa 

struck  rigbt  back  of  tin  foottKiard  <m  tiie  motor- 
cyde;  that  is,  back  where  the  pedals  are.  X 
could  not  tell  whether  the  car  coming  toward  me 
came  straight  or  turned.  The  cars  were  right  on 
me  on  each  side  of  the  road ;  it  was  on  me  so 
quick  I  could  not  do  anything.  I  do  not  know 
what  occurred  after  being  struck,  except  I  was 
ritting  up  in  the  road,  and  some  feUow  waa  aak- 
lag  me  If  I  was  hart  pretty  bad,  and  I  tried  to 
stand  up.  and  tbe  bone  waa  jost  ohattaAiff; 
that  is  tbe  last  thing  I  can  ranember  about  it. 
The  next  I  knew  anything  about  tbe  matter  I 
was  in  the  hospital  at  Loveland;  it  must  have 
been  two  or  three  days  after^'ard.** 

It  appears  that  Immediately  preceding  the 
abddent  the  defendant  had  driven  around 
and  to  the  left  of  another  car  occopted  by 
two  persons.  M.  O.  Nelson,  cashier  of  the 
First  National  Bank  at  Ft  CoUlns.  and  Mr. 
Eves,  the  prudent  of  that  Instltutldn.  Mr. 
Nelson  testified  in  substance: 

"At  the  time  the  Lebsack  car  went  aronnd, 
we  were  going  25  miles  an  hour.  Mr.  Eivfls 
and  I  were  discussing  driving  on  tugfaways 
and  the  different  rates  of  speed,  and  we  happra- 
ed  to  be  watching  tbe  speedometer,  and  I  aidd  to 
Sves,  'We  are  driving  iust  25  mllea  an  hoar 
now.*  TtAB  waa  Jnit  at  tin  instant  the  other 
car  appeared.  I  don't  know  how  long  It  took; 
be  was  gmng  faster  than  we  were;  he  went  ri^t 
by  us.  I  don't  know  how  long  it  took  ;  he  was 
going  faster  than  we  were,  and  we  were  driving 
25  miles  an  hour  when  he  came  up;  be  went 
around  us.  I  don't  know  how  many  lengths  of 
our  car  we  traveled  while  Mr.  Lebsack  was  go- 
ing aronnd.  •  •  *  i  noticed  this  motcffcrde 
about  the  same  I  time  X  saw  ^  ear;  it  waa 
practically  on  na  when  I  saw  it.  It  ssemed  Bke, 
when  I  saw  this  man  Lebsack,  I  saw  the  moter> 
cycle  boy,  too,  and  about  that  time  the  aceidtiit 
happened.  There  was  no  appreciable  time  be- 
tween my  seeing  them  and  tlie  happening  of  the 
accident.  It  seemed  to  be  all  right  at  ode  time. 
We  were  going  north  on  the  road,  and  Lebsack 
came  around  our  car,  and  as  he  got  around,  and 
I  looked  up,  I  saw  the  motort^de  aboat  the 
same  time ;  but  the  boy  came  right  between  as, 
and  he  hit  LebBack*s  ftont  wheel  firs^  and  that 
threw  tbe  motorcycle  and  the  boy  over  towai4 
us,  and  the  boy  back  into  Lebsadt's  ear,  and 
ripped  the  fender  and  running  board  tit  Mr. 
Eves'  car,  as  I  remember  It." 

Mr.  Eves  testified: 

"I  was  present  at  the  accident  on  Angast  17, 
1916,  and  was  driving  my  autcanobUe ;  was  driv- 
ing approximately  2&  miles  an  hour.  Right  as 
Mr.  Lebsack  was  going  around  us,  Mr.  Nelstm 
and  X  were  talking  almut  speeds,  and  we  were 
keeping  the  speedometer  on  tbe  good  roads  right 
ab<Mit  26  milea  an  hour.  We  were  discussing 
this  just  as  I  noticed  Lebsack  getting  up  around 
us,  going  by.  I^eboacfc  wmt  aioand  us  qnite 
q>eedily;  passed  within  a  v«-y  short  distance. 
His  rate  of  speed  would  be  all  guesswork.  I 
think  he  passed  in  a  car  length,  but  I  might  have 
been  estimating  it  too  rapidly.  *  *  *  I  think 
Lcbeack  gave  do  warning  signal  at  any  tiine  just 
prior  to  accident.  X  didn't  see  tbe  boy,  and 
didn't  Ma  hie  maeUn^  untU  he  wu  eoBring  «to 
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the  front  wbeel  xtt  Lebsack'i  car  and  right  over 
the  wheel.  I  heard  the  impact,  heard  the  ntdse, 
an'd  saw  the  balk  comiog  over,  one  piece  one 
way,  and  one  another,  ^at  Is  tiie  first  I  aaw 
or  heard  <tf  It  *  *  *  I  remember  of  bavins 
aaid  to  LebaaA,  'Well,  if  I  had  known  jm  were 
In  meh  m  hnny,  I  wonld  have  stopped  and  let 
yon  fo  hj,'  or  sometiiinff  like  Otat.  He  said  he 
didn't  know  what  he  had  atraek,  and  that  he 
came  ba^  a»  soon  as  be  could  atop.  He  didn't 
know  what  had  happened,  he  said.  It  is  a  pret- 
ty hard  question  to  answer  how  far  to  the  left 
of  oar  car  Lebsack'g  was  at  the  time  he  was  ('>' 
ins  by ;  it  seemed  to  me  he  gave  us  good  room. 
I  think  it  was  as  much  as  anywhere  fr<Mn  6  to  8 
feet.  He  gave  ua  pi«ity  of  room ;  swung  clear 
around.  I  think  it  was  fully  that  far ;  possiUy 
more." 

It  will  be  seen  from  this  that  the  defend- 
ant had  just  driven  around  the  Eves  car 
and  at  a  rate  of  approximately  60  miles  an 
hour.  He  drove  around  oo  the  left  side  of 
the  Eves  car,  which  would  pot  him  on  the 
ride  of  the  road,  or  the  traveled  part  of  it, 
which  would  naturally  be  taken  by  the  plain- 
tiff. He  gave  uo  warning  of  his  approach, 
and  it  is  patent  that,  when  the  plalotUI  first 
saw  the  cars,  th^  about  abreast,  and, 
as  stated  by  plaintiff  and  comdwrated  by 
Eves,  there  was  from  6  to  6  feet  between 
tbem. 

Eves  testtfled.  further,  that  the  defoid- 
ant'e  car  was  in  front  of  him  when  the  col- 
lision occurred.  The  defendant  testified  that 
be  did  not  see  the  plaintiff  until  after  the 
oolUaloo,  bat  heard  a  sound  at  the  time  as 
If  a  stone  bad  struck  tbe  fend^ . 

[1]  This  testimony  fumlsbes  sufficient  evi- 
dence of  DegUg«ice  to  go  to  tbe  Jury,  and 
we  think  that  upon  the  whole  evidence  tbe 
jury  was  amply  Justlfled  in  finding  for  the 
plaintiff.  The  defendant  was  fully  acauaint- 
ed  with  the  road,  had  full  knowledge  of  the 
bill  which  he  was  ascending,  and  that  trav- 
elers might  reascmably  be  expected  to  be 
approaching  from  the  other  side,  and  that 
they  would  be  «:q>ected  to  pass  the  Eves  oar 
on  tbe  same  side  of  tbe  road  upon  which  he 
was  trav^ing  in  passing  the  car  in  front 
of  him.  His  conduct  appears  to  be  a  pal- 
pable want  of  the  exercise  of  ordinary  care. 

[2]  As  to  the  alleged  contributory  ne^- 
gence  of  defendant,  it  appears  that  the  plaln- 
tifl  saw  both  cars  approacMog  him,  with  the 
defendant's  car  at  the  right,  and  not  more 
than  150  feet  from  hUn.  and  be  was  then 
compelled  to  either  attempt  to  pass  between 
tbem  as  he  did,  or  attempt  to  pass  to  tbe 
right  of  defendant's  rapidly  moving  car, 
which  seemed  to  him  at  the  instant  more 
hazardous.  It  was  a  question  of  the  Instant 
exercise  of  Judgment.  He  was  forced  to  this 
dilemma  by  what  appears  to  be  the  speed 
mania  of  defendant,  in  which  all  dnty  and 
prudence  were  clearly  cast  aside.  Upon  this 
pctot  the  conrt  correctly  instructed  tbe  Jury 
as  fidlows: 

0gmWtr  oikar  eases  sm 


"A.  party,  suddenly  realigns  that  bo  is  in  dan* 

ger  from  the  negligence  of  another,  is  not  to  be 
changed  with  contributory  negligence  for  every 
error  of  Judgment,  when  practically  instantane- 
ous action  is  required;  so  in.  this  case,  if  you 
believe  from  the  evidence  tbat  the  emergency 
was  not  created  by  or  contribated  to  by  plain- 
tlirs  own  negligence,  and  that  tbe  plaintiff,  Just 
before  he  was  struck  by  tbe  defendant's  aatMDo* 
bile,  mi^t  have  acted  difEerently  and  escaped 
the  injury,  if  yon  also  believe  that  the  iriaintiff 
was  uaiog  ordinary  care  in  seeking  to  avoid  a 
collision,  and  while  so  doing  be  was  struck  by 
def^idant's  automobile,  then  it  is  your  duty  to 
find  for  the  plaintiff  in  such  amount  as  may  be 
Justified  by  the  evidence." 

Tbe  evidence  fully  Justified  this  instruc- 
tion, and  it  correctly  states  the  law  upoo 
tbat  subject.  Colorado  Midland  By.  Oo.  y, 
Robblns,  80  Oolo.  449,  71  Pac  371. 

We  have  carefnUy  ctmfcidered  suggested 
errors  In  tbe  instructions  of  the  oonrt,  and 
find  no  prejudicial  error,  indeed,  they  are 
very  complete  and  as  favtsable  to  the  de* 
fendant  as  the  law  Justifies  in  such  a  casb 
Ko  good  purpose  can  be  served  by  a  dlacns- 
sion  of  the  criticisms  ottered. 

Tbe  JvdgmeDt  ia  afflrmed. 

HILL,  O.  J.,  and  GARRIGTTE8,  J.-,'concttr. 


VER  STRATEN  v.  LKFTWIOH  et  al. 
(No.  W68.) 

(Supreme  Court  of  Colorado.   Dec.  2,  1918. 
Rehearing  Denied  Jan.  6,  lftL9.) 

A'TTOBinCT  AND  OUEST  <(»ie6(l>— CoaiFENflA- 

Tion—OMnuor-BiTBDnr  or  Fwor. 
Attorneys,  suing  to  recover  for  legal  sMrvlees 
under  a  cnitract  providing  fu*  half  of  the  re- 
covery, mnst  prove  tbe  contract  described  and 
leHed  on  in  their  complaint;  but  they  need  net 
disprove  a  contention  by  defendant  that  one* 
half  of  the  recovery  was  to  be  paid  only  in  case 
defendant's  brother  consented  to  the  contract, 
and  that  suit  be  first  bnm^t 

Error  to  District  Court;  larlmer  County; 

Robert  G.  Strong,  Judge. 

Action  by  T.  J.  Leftwidi  and  L.  R.  Tem* 
pie.  copartners  under  tbe  firm  name  and 
style  of  Leftwidi  A  Temple,  against  J,  J, 
Ver  Straten.  Judgment  fbr  lAatntlff^  and 
defendant  brings  error.  Affirmed. 

Stow,  Stover  &  Seaman,  ot  Ft  Collins,  for 
l^aintiff  in  error. 
L.  R.  Rhodes,  of  Ft  Collins,  for  defendants 

in  error. 

ALLH»J,  J.  This  is  an  action  which  was 
begun  by  defendants  in  error,  a  firm  of  at- 
torneys, against  the  plaintiff  In  error  to  re- 
cover a  flom  alibied  to  be  due  under  a  oon- 
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tract  for  legm  aerrlces.  According  to  the 
complaint,  the  contract  waa  entered  Into  by 
the  parties  above  mentioned,  and  by  the  con- 
tract the  defendant  below  agreed  to  pay  to 
the  plaintUTs  on^balf  of  all  or  any  sum  of 
money  recovered  from  one  W.  H.  Bandatl. 

The  defendant  filed  an  answer  which  was 
in  the  form  of  a  g^eral  denial,  followed  by 
auctions,  amonnting  to  an  argumentative 
denial,  to  the  effect  that,  Instead  of  having 
made  such  a  contract  aa  that  described  In 
the  complaint,  the  partldb  agreed  that  plain- 
tiffs should  have  one-half  of  the  amount  ac- 
tually recovered  from  the  said  Randall  only 
In  case  the  consoit  of  the  brother  of  the  de- 
fendant were  obtained  to  the  making  of  the 
contract  and  that  suit  should  first  be 
brought. 

A  trial  was  had  to  a  Jury,  the  Issues  were 
found  far  the  plalntilfa,  and  thereafter  Judg- 
ment was  rendered  upon  the  verdict.  The 
dtfendant  bring*  the  cause  here  for  review, 
and  In  ashing  for  a  reversal  of  the  Judgment 
relies  solely  upon  error  alleged  to  have  been 
committed  by  the  trial  court  in  the  giving  of 
certain  Instructlcms. 

The  plaintiff  in  error  comidains  of  a  part 
of  the  Instructions  relating  to  the  burdwi  of 
proof  resting  upon  the  plaintiffs  t>elow.  The 
Instructions  upon  this  subject  were  numbered 
2  and  7  and  read  as  follows: 

"No.  2.  The  burden  of  proof  is^pou  the  plain 
tiffs  to  establish  that  the  contract  was  as 
claimed  by  tbem,  including  that  they  were  to 
have  one-half  the  recovery  by  settlement  or  com- 
promise out  of  court  or  before  suit;  and  if  you 
BO  find  and  believe  from  Ae  preponderance  of 
the  evidence  your  verdict  slwnld  be  for  the 
plaintiffs  in  the  sum  oi  91>000.** 

**No.  7.  Plaintiffi  have  no  burden  of  proof  to 
show  that  Ctae  consent  ei  t)ie  brotlier  of  defend- 
ant was  not  reQoired,  nor  to  show  that  their 
contingent  compensation  of  one^alf  of  the  re- 
covery was  not  conditioaed  that  suit  should  first 
be  broaght.  Those  conditions,  sUesed  in  anaww 
of  the  defendant,  while  they  constitute  affirma< 
tive  matters  do  not  amount  to  affirmative  de- 
fenses, but  in  elfect  axe  denials  that  Uie  con- 
tract was  made  and  denials  that  the  bargainhig 
therefor  waa  in  the  terms  alleged  by  plaintiffs." 

It  is  assumed  and  conceded  by  both  sides 
that  instruction  No.  2  Is  correct  and  that  the 
defendant's  answer  amotmted  merely  to  de- 
nials, as  the  court  said  in  the  latt^  part  of 
Instruction  No.  7.  The  defendant's  objection 
is  directed  only  to  the  first  sentence  of  in- 
struction N&  7  which  relieves  tl*e  plaintiffs 
of  the  burden  of  proof  to  show  that  the  con- 
tract was  "not  aa  alleged  by  plalntUf  to  er- 
ror," the  defendant  below. 

The  theory  and  the  contention  of  the  plain- 
tiff In  error  Is  that  the  burden  of  proof  was 
upon  the  plaintiffs  below  not  only  "to  prove 
that  the  contract  was  aa  alleged  by  them," 
but  also  to  prove  that  the  contract  was  "not 


as  alleged  by  defendant**  Olila  theory  la 
erroneous,  and  the  contention  cannot  be  sua* 
talned  to  so  far  as  It  r^ates  to  the  alleged 
burden  of  proof  that  the  contract  was  not 
as  alleged  by  def^dant  2  Bnc  of  Evidence, 
778.  In  this  connection  we  adopt  the  follow- 
ing language  used  to  Wilder  v.  Oowlea,  100 
MasB.  487: 

"The  burden  upon  the  plaintiff  Is  coextensive 
only  with  the  legal  proposition  upon  which  his 
case  rests.  It  applies  to  every  fact  which  is 
essential,  or  necessarily  involved  In  that  proposl- 
tioD.  It  does  not  apply  to  facts  relied  upon  in 
defense  to  establish  an  todependent  proposition, 
however  inconslstrait  it  may  be  with  that  upon 
which  the  platotifl*B  case  depends.  It  Is  fbr  the 
defendant  to  fomisb  the  proof  <rf  soch  facts; 
and  when  he  has  done  so,  the  burden  is  upon 
the  plaintiff,  not  to  disprove  those  particular 
facts,  nor  the  proposition  which  tbey  tend  to 
establish,  but  to  maintain  the  proposition  upon 
which  his  own  case  rests." 

Applytog  the  rule  above  quoted  to  the  In- 
stant case,  the  btirden  upon  the  pVn  In  tiffs 
was  to  prove  the  contract  described  and  re- 
lied on  to  their  eomplatot,  and  they  were  not 
bonnd  to  go  further,  and  disprove  facts 
brought  out  by  the  def«idant,  either  to  his 
pleadtog  or  to  the  evidence.  Instruction  No. 
7  does  not  relieve  the  platotlffs  of  the  bur- 
den of  maktog  out  tfielr  case,  but  correctly 
states  the  law  to  the  effect  that  the  plato- 
tlffs have  no  burden  of  proof  to  disprove  any 
particular  facts  att«npted  to  be  shown  by 
the  defendant  whldk  are  Ineoaststent  with 
any  fact  or  focts  oaaentlal  to  tlw  ptalnttfi^ 
caose  of  actltm. 

For  the  reasons  above  todlcated,  there  was 
no  error  to  the  giving  <^  tostruction  No.  7. 

The  other  tostructlons  complained  of  are 
numbered  6  and  9,  respectively.  It  is  con- 
tatoed  to  so  far  as  it  relates  to  the  alleged 
not  within  the  Issoes  made  either  by  the 
pleadings  or  the  evidence,  instroctiao  0 
merely  goes  to  the  extent  of  stating  that  a 
condition  np<Hi  which  the  maktog  of  a  con- 
tract depends  may  be  waived.  Instruction 
9  relates  to  circumstances  under  which  the 
brother  of  the  defendant  might  be  deemed 
to  have  ratified  the  "bargain  or  contract 
made  between  the  plaintiffs  and  defendant." 
It  is  not  shown  by  the  argument  how  these 
Instructions  could  result  to  prejudice  to  the 
defendant  below.  The  evidence  to  the  rec- 
ord, and  all  the  tostructlons  given  to  the 
case,  when  read  together,  show  that  no  prej- 
udice resulted  to  the  defendant  from  the 
giving  of  the  Instnictions  complained  of. 

We  find  no  reversible  error  to  the  record. 
The  application  for  a  supersedeas  Is  denied, 
and  the  Judgment  affirmed. 

Affirmed. 

BILL,  C  3^  and  BAILET,  Jm  concur. 
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8CAXE9  BOARD  OF  BCBDIGAL  BXAMZK- 
SR8  T.  NOBUE.   (Na  918a) 

(Supreme  Ooart  of  Colorado.  Oct.  7, 1918.  Re> 
heulns  Denied  Jan.  6,  1919.) 

1.  PHnioxAffa  Ann  SusaKons  «=»11(^— Rst- 
ooAnon  or  IiiCTNSB-OttouiiDa  or  Rbvooa- 
noit. 

The  state  board  of  medical  ezamineni  liad 
Jnrisdictioa  of  the  question  of  the  rerocatiou 
of  a  pbjsldan's  license  and  of  the  person  of 
tiie  phrsiciaj),  and  dearly  did  not  exceed  its 
jurisdiction  or  abuse  its  diacretioB  in  ravokinf 
his  license  upon  satiafactoty  proof  of  his  having 
committed  an  aborticm. 

2L  PHrSICXAHS  AKD  StJBOEOIVS  ^»11(3>— RXT- 

ocATioir  or  Lioehbi— Rivnw— Soopb  ahd 

BXTEHT. 

Where  the  state  board  of  medical  examiners 
did  not  exceed  its  ^risdiction  or  abuse  its  dis- 
cretion in  revoking  license  of  a  physldan  cfaarg* 
ed  with  abortion,  the  inquiry  on  certiorari  can- 
not be  extended  to  a  review  upon  the  merits 
(Hills'  Ann.  Oode,  S  297),  by  holding  that  ths 
board  was  bound  to  accept  his  acquittal  the 
same  charge  In  the  criminal  court 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver;  John  H.  D«iiflon,  Judge. 

Proceeding  before  the  State  Bonrd  of  Medi- 
cal Examiners  for  revocation  of  license  of 
F.  W.  Noble  to  practice  medicine.  From 
a  ^dgmeot  of  the  district  court,  entered  on 
a  writ  of  certiorari  to  said  Board,  revendng 
its  actlfm  in  revoklnK  the  license,  the  Board 
brings  error.  Judgmoit  of  the  district  court 
rereraed. 

Leslie  E.  Hubbard,  Atty.  Gen.  (Charles 
H.  HaineB  and  Balidi  E.  G.  Kerwln,  both  of 
Deaver,  of  counsel),  for  j^atlfC  In  error4 

ISioixiaa  Ward,  Jr.,  of  Denver,  for  defend- 
ant in  error. 


TKLL.E1R,  J.  TWs  cause  is  toetor*  as  on 
error  to  the  district  court  of  ttie  cit^  and 
coonty  of  Denver  to  review  a  JudgnMnt 
entered  on  a  writ  of  certiorari  to  the  state 
board  of  medical  examiners,  whltii  judgment 
reversed  the  action  c£  tbe  board  In  rar<dclng 
the  license  of  defendant  In  «Ror  to  practice 
medicine  in  this  state, 

11,2]  Xlw  board,  on  a  iwarinc  liad  uikhi  a 
complaint  charging  defendant  in  error  with 
bavins  committed  an  abortion,  found  him 
guilty  as  charged,  and  revoked  ills  license. 
In  the  trial  court  it  waa  contended  that 
a  judgment  of  acquittal  in  the  criminal  cmiit, 
oa  the  charge  of  having  ocHnmltted  an  abor- 
tion, was  a  determination  of  his  innocence 
which  the  state  board  was  bound  to  accept, 
and  it  is  so  contended  here.  But  that  goes 
to  the  merits  of  the  cause,  which  la  not  is- 
Tolved  in  this  proceeding. 


The  medical  board  had  Jurisffiction  of  the 
sobject  and  of  fiie  poson.  and  clearly  did 
not  exceed  its  Jurisdlctioa,  or  abuse  its  dis- 
cretion. On  a  review  of  its  action  1^  writ 
of  eertlonui  those  are  tiie  only  qnestloos 
to  be  comddered.  Seotloa  297.  MiUi^  Ann. 
Code.  Whether  Its  decision  on  the  merits 
Is  right  or  wrtng  ts  not  within  the  issue. 
ITltompson  V.  State  Board,  09  Ot^  64».  VO. 
Pac  436.  No  eomplatnt  is  made  that  the 
defoidant  In  error  did  not  have  a  fiolr  bear- 
ing before  the  board  and  that  body's  a<^lmk 
was  within  the  anthority  granted  It  by  law. 

The  Judgment  of  the  district  court  la  un- 
authorized, and  Is  reversed. 

Judgment  reversed. 

HILL^  O.  J.,  and  BAU^Y,  J.,  concnr. 


Bx  parte  BONOSOl.    (No.  9110,) 

(Supreme  Court  of  Colorado.    Nov.  11,  1918. 
Behearing  Denied  Jan.  1019.) 

(3nMXRAL  lAW  ^aOS-^urxmu  Oouar^v- 
KiSDXonoii— lUn. 

Juvenile  court  has  no  jurisdiction  of  prose- 
cution of  an  adult  for  rape,  such  crime -not  be- 
ing sped&ed  in  I^ws  1007,  p.  324,  prMcribing 
court's  jurisdiction,  and  being  a  substantive  of- 
fense  under  a  statute  which  has  no  relation  to 
the  care  and  protection  of  minora. 

Scott  and  Alien.  JJ.,  dissenting. 

En  Banc. 

Error  to  District  Court,  City  and  Connty 
of  Denver;  Jaba  I.  MuUtns,  Judge. 

In  ttie  matttf  ot  the  pettttw  of  Caries 
Scmger  for  a  writ  of  habeas  corpus.  Peti- 
tion's demurrer  to  return  overruled,  and 
petitioner  brings  error.  Berersed,  and  peti- 
tioner ordered  rdeased. 

D.  J.  Davlea,  of  Denver,  for  ^aintltC  in 

error. 

Leslie  EL  Hubbard,  Atty.  Gen.,  and  Cnmrles 
Roach  and  Balph  E.  O.  KerwiOt  Aait.  Attys. 
Gen.,  for  the  People. 

TELLER,  J.  In  the  matter  of  the  appU- 
cation  of  Charles  Songer  for  a  writ  of  habeas 
corpus: 

The  petitioner,  an  adult,  was  tried  in  the 
Juvenile  court  of  the  city  and  county  of  Den- 
ver, on  a  charge  of  rape,  and  was  cmivlcted 
and  sentenced  to  the  state  pMilteutiary. 
Having  served  nearly  4  years  of  bis  sentence, 
whlqh  was  for  not  more  than  100  years,  oor 
less  than  00  years,  he  sued  out  a  writ  of 
habeas  corpus  in  the  district  court  of  said 
dty  and  county. 

The  return  to  the  writ  set  up  the  convic- 
tion and  sentence  in  the  JUTeelle  court,  to 
which  the  petitioner  filed  a  demurrer  on  the 
grounds:  (a)  I^t  the  Jsvaolte  court  was 
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wttliout  Jtulsdlotton ;  and  0>)  that  tbe  sen- 
tenoft  la  void  m  not  authorized  by  law. 
demnrzer  was   orermled,   and  petttl(ttier 
brings  the  case  here  on  error. 

Counsel  for  peCltioaer  bases  tbe  attack  on 
the  Jurisdiction  of  tbe  laTonlle  conrt,  on  the 
case  of  CbUas  t.  people,  60  Oola  280, 153  Pac. 
221,  In  wUcb  it  was  bdd  that  the  statute 
which  estaUlshed  tbe  jnraiile  court  and  pre- 
scrlbed  Its  Jurisdiction  (chapter  149,  Laws 
of  1907),  did  not  give  that  court  general  Jn- 
rlsdletlon  to  try  criminal  cases.  Tbe  statute 
was  hdd  to  give  Jurisdiction  only  in  sodi 
criminal  cases  as  came  clearly  witbln  Its 
spirit  and  letter,  as  aJfertlng  tbe  intorest  ct 
a  diild  or  a  minor,  under  acts  fin'  tbeir 
fiectlon. 

TbB  state  attempts  to  dlstlngnlA  this  case 
from  the  CoUaa  Case  by  referring  to  a  state- 
ment bi  the  return  to  the  effect  that  the 
crime  was  OHnmltted  on  a  minor  dau^ter 
of  the  petltiiHier.  We  need  not  determine 
whether  or  not  that  statement  was  iwoperly 
Included  In  the  return,  because  we  do  not 
think  that,  if  the  focts  are  as  stated,  tb^ 
distinguish  the  caaes.  The  statute  limits 
the  jurisdictimi  to  criminal  oases  - 

"in  -whlcli  the  disposition,  custody  or  control  of 
any  child  or  minor,  or  any  other  person,  may  be 
inToived  under  the  acts  concernlnff  delinquent, 
dependent  or  neglected  children,  or  any  other 
acts,  statute  or  law  of  this  state,  now  or  here- 
after existinf^  concerning  dependent,  deUnqueot 
or  neglected .  chlldten,  or  which  may  in  any 
manner  concern  or  relate  to  the  person,  liberty, 
protection,  correction,  morality,  control,  adop- 
tion or  disposition  of  any  infant,  child  or  minor, 
or  tbe  duties  to,  or  responsibility  for  such  infant, 
child  or  minor,  of  any  parent,  guardian  or  of 
any  other  persw,  corporation  or  instibition 
whatsoever." 

This  language  being  plain  and  unambigu- 
ous, we  h^d  that  criminal  cases  In  the  Juve- 
nile court  are  such  only  as  are  Incidental  to 
cases  arising  under  the  acta  named.  Thb 
crime  of  rape  Is  a  snbstantiTe  offense  under 
a  statute  whicH  has  no  relation  to  the  care 
or  protection  of  minors.  If  an  the  acts  men- 
tioned In  tbe  statute  quoted  wtxe  repealed, 
npe  would  still  be  a  crime  iHinlshable  as  it 
is  now.  The  offense  Is  the  same  no  matter 
who  Is  the  Tictim,  or  what  relation  she  sus- 
tains to  the  offender.  Its  punishment  is  for 
the  protection  of  an  the  m^bm  of  sode^, 
adults  as  weU  as  minors.  It  involTes  ttie  en- 
forcement <tf  the  criminal  laws  of  the  state, 
and  the  liberty  of  the  accused. 

The  case  not  arising  under  any  of  the 
acts  named,  ttie  Juvenile  court  did  not  have 
Jurisdiction  of  It 

This  Judgment  of  the  dlsbict  court  Is  re- 
versed, and  the  petitioner  ordered  to  be  re- 
leased. 

Judgment  reversed. 

SCX)TT  aOd  ALLBN,  JJ.,  dlasenb 


VINDINO  T.  OCBAlt  AOCflDiDNT  it  GUAB- 
ANTES  OOBPQOtATCON,  Limited. 

(No.  8846.) 

(Supreme  Court  of  Colorado.    Dec.  2.  1018. 
Behearing  Denied  Jan.  «,  1019.) 

1.  InBDBANCS  «=»146(3)-rP0LX0X— CONSTBUO- 
TION— AHBIOniTT. 

AmUguity  in  an  insurance  contract,  where- 
by it  is  capable  of  two  constructions,  will  be  re- 
solved against  insurer  and  la  fSvor  insured. 

2.  IVSCBAIICB  4B»4Sff  — ElEVATOB  IdABIUTT 

Pouor— BxcEPnow— "Repaibs.*' 
(leaning  off  paint  preparatory  to  repainting 
Is  not  "repairs,"  meaning  restoration  to  a  sound 
state  after  decay,  injury,  dtlapidation,  or  partial 
destruction,  within  an  elevator  liability  poUey, 
excepting  from  general  liability  injury  in  mak- 
ing repairs  while  the  eUvator  is  being  used. 

[Ed.  Not&— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Repairs.] 

Error  to  District  Court,  Denver  County; 
John  H.  Denlson,  Judge. 

Actlmi  by  Charles  A.  Finding  against  the 
Ocean  Acddent  ft  Guarantee  Corporation, 
Limited.  Judgment  tor  defendant*  and  idain- 
tiff  brings  error.  Beversed. 

Hayt,  Dawson  ft  Wrlj^t,  of  Denver,  ftor 

plaintiff  in  error. 

Julian  G.  Dickinson  and  Thomas  E.  Wat- 
ters,  both  of  Dfenver,  for  defendant  in  error. 

SCOTT,  J.  This  acUon  is  to  recover  upon 
an  employer's  accident  Insurance  poUcy,  des- 
ignated as  "an  elevatw  UabUity  policy,"  Is- 
sued by  the  defendant  in  error  to  the  plainp 
tiff  in  error. 

The  complaint  alleges  that  at  a  time  within 
the  life  of  said  policy  one  of  his  employes, 
Henry  Gitzen,  while  In  an  elevator  well  or 
boistway  of  an  elevator  upon  the  premises 
described  in  the  policy,  and  to  which  said 
policy  relates,  sustained  bodily  injuries  from 
wtOxh  be  immwdlatriy  tied;  that  doe  notice 
was  served  upon  the  defendant;  that  there- 
after the  widow  of  Qltseu  broo^t  suit  aod 
recovered  Judgment  against  the  ^Inttfl  In 
tbe  snm  of  |6,00(^  which  said  Judgmat, 
aftw  aroeal  and  affirmance  by  the  Court  of 
Appeals  (24  Colo.  App.  88.  181  Pac  iSm^ 
the  plaintiff  paid.  That  said  suit  waa  do- 
fended  by  tbe  defendant  and  tbrongb  ita 
cDunseL 

This  actiim  was  to  recover  from  the  in- 
surance company  the  amount  of  said  Judg- 
ment, together  with  costs  and  expenses  in- 
curred. Tbe  cause  was  tried  to  the.  court 
without  a  Jury  and  Judgment  rendered  in 
favor  of  the  deCoidant. 

The  policy  insured  "against  loss  from  com- 
mon law  or  statutory  liablUty  fttr  damafs* 
on  accoont  of  bodily  injuries,  fbtal  or  non- 
fatal, accidentally  suffered  while  this  policy 
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Is  in  torc^  hf  U17  penm  or  persons  wblto 
In  flie  ear  of  any  siUrator  menttoned  In  the 
B<diednle  lier^iafter  eontiOned,  or  In  tlie 
elevator  woU  or  lu^tway  of  same,  or  while 
entering  upon  or  alighting  from  tbe  elerator 
car.  The  foragolng  general  agreement  la 
made  subject  to  tbe  following  qpedal  agree- 
ments, whldt  afaall  be  cmstned  as  condi- 
tions." 

The  apedal  i«reenient  upon  vhieh  the  de> 
fendant  reHes  as  exempting  tt  from  liablUtjr 
under  the  policy  Is  as  follows : 

'This  poUer  does  not  oonr  loea  frcon  liability 
for  injnries  canwd  whi^  or  in  part  by:  (A) 
A«7  ekratw  while  in  cbargs  ot  any  pcrsMi  eoo- 
trazT  te  law  or  ordinancth  er  any  child  und» 
fifteen  yean  of  ase;  (B)  any  elevator  so  «oq- 
itnicted  that  It  cannot  be  started,  itopped  and 
ctKitK^ed  by  a  person  ridinc  on  the  save;  (O) 
maj  persDD  while  makins  addit«nis  to,  alteratiODa 
in,  or  engaged  in  the  constrnttim.  demoUtif»  or 
extrsordinary  repair  of  any  such  elevator  or  the 
building  or  structure  in  which  it  ia  cmtained; 
but  ordinary  repidis  te  any  sndi  devator,  its 
abaft  or  attaohmeats,  wfll  be  pennittod  provided 
no  elevator  shall  be  run  or  i»ed  while  it  or  the 
shaft  in  which  it  ia  operated  are  unde^cdng  such 
repairs;  (D)  the  ezploeioa,  ooUapie  or  mptnre 
of  any  ateam  bdler." 

The  testimony  shows  that  Gttsen  was  on 
and  deanlng  the  top  of  the  elevator  at  the 
time  of  tbe  accident;  that  he  had  been  so 
working  while  the  elevator  had  made  many 
trips;  that  he  was  deanlng  off  the  paint  by 
using  a  fluid  applied  with  a  bruih  to  soften 
the  paint,  and  then  scraping  It  with  a  Icnlfa 

[1ft]  The  only  qnestlon  at  lasoe  In  tbe 
case  la  whether  or  not  this  woric  Is  to  be 
construed  as  making  repairs  within  the 
meaning  of  the  special  agreement  or  excep- 
tion above  quoted.  In  other  wwdst  we  must 
construe  the  work  which  Qitzen  was  doing 
to  mean  repairs  within  the  plain  meaning  of 
the  language  of  the  polley. 

It  is  a  w^4ettled  rule  that  in  case  of 
amUgidty  in  any  of  the  clauses  of  an  In- 
sarance  contract,  such  ambiguity  Is  to  be  re- 
solved  in  Cavor  of  the  assured  and  against 
the  insnranoe  company.  It  was  said  In  Pre- 
ferred Accident  Ins.  Co.  v.  Fielding,  86  Oolo. 
la  as  Pftc.  UOS,  e  Ann.  Caa.  916: 

"It  h  now  a  wdl-^ecognlsed  rule  that  where 
tba  terms  of  a  p<Jlcy  of  Insarance  are  not  clear 
or  axe  capaUe  of  two  constnictious  the  am 
whidi  is  most  favoraUa  to  the  iaanred  will  b« 
adopted." 

certainly  In  this  case  the  most  that  can 
he  said  In  favor  of  defendant's  contention 
as  to  the  clause  under  consideration  is  that 
It  is  capable  of  two  constructions. 

This  role  Is  founded,  npra  the  fact  that 
the  c<mtract  is  prepared  1^  the  'insnrance 
ounpany,  and  fOr  sndi  reason  no  presump- 
ticms  are  to  be  indulged  which  favor  tbe 
company. 

It  is  Ukewlse  that  Uie  gmeral  pnipose 
of  the  emtract  Is  fall  Indemni^,  and  this 


afaonld  not  be  defeated  except  by  clear  and 
unamMgnovs  limitations  assented  to  tuy  the 
parties.  Guarantee  Co.  r.  Mechanics'  Barr- 
lags  Bank,  80  Fed.  766.  26  G.  a  A.  146. 

Elaborating  and  dUng  authorities  upon 
the  rule  of  construction  In  case  of  Insurance 
eontracta,  it  la  said,  In  Providrat  Life  As- 
surance Society  T.  Cannon,  103  111.  App.  584: 

"The  construction  of  a  contract  for  insurance 
as  well  as  of  other  contracts  is  for  the  court-  In 
the  interpretation  of  a  contract,  the  purpose  of 
the  transaction  between  Uie  parties  must  be 
rightly  apprehended  and  the  contract  be  so  con- 
strued as  to  effect  that  purpose,  if  it  be  possible 
so  to  do,  by  giving  to  ttm  language  ot  tbe  con- 
tract,- as  a  whole,  any  reasonable  meaning.  In 
FhiinpB  on  Insurance  at  section  124,  it  is  said: 
The  predominant  intention  of  the  parties  in  a 
c(Hitract  of  insurance  is  indemnity,  and  this  la- 
tentlm  Is  to  be  kept  la  view  and  farored  In 
putting  a  construction  upon  the  policy.' 

"In  1  Hay  on  Insnranoe  (8d  Bd.)  1 174,  It  is 
said:  'Havfaig  indemnity  for  its  object,  tbe  con- 
tract is  to  be  construed  liberally  to  that  end, 
and  it  is  presumably  the  Intention  of  tbe  In- 
surer that  the  insured  shall  anderstand  that  In 
case  of  loss  he  is  to  be  protected  to  the  full  ex- 
tent which  an;  fair  interpretation  will  give. 
*  *  *  Conditions  and  prorisos  will  be  strict- 
ly construed  against  the  insurers  because  they 
have  fctr  their  object  to  limit  the  scope  and  de* 
feat  the  purpose  of.tlie  principal  contract.' 

"In  Wood  on  Fire  Insurance,  at  section  Sd,  it 
ia  said:  'It  is  the  duty  of  the  insurer  to  clothe 
ttie  contract  in  lanEuagc  so  pisin  and  clear  that 
the  insured  cannot  be  mistaken  or  misled.  *  *  * 
Having  the  power  to  impose  conditions,  and  be- 
ing the  party  who  draws  the  contract,  he  must 
see  to  it  that  all  conditiODS  are  plain,  easily  un- 
derstood, and  free  from  ambignity.  *  •  « 
Failing  to  employ  a  dear  and  definite  form  ot 
expression,  the  ben^t  of  all  doubts  will  be  re- 
solved in  favor  of  the  assured.   •   *   *  ' 

"In  1  Wood  (2d  Ed.)  page  145:  'If  there  Is 
any  doubt,  in  view  of  the  general  tenor  of  the 
instrument  (tf  writing,  whether  the  words  used 
therein  are  to  be  taken  In  an  enlarged  or  re- 
stricted sense,  all  things  b^ng  equal,  that  con- 
struction should  be  taken  which  is  most  benefi- 
cial to  the  promisee.  This  rule  of  construction 
is  egwclally  awUcabla  to  tbe  cmstmction  of 
policies  insnranee.'" 


It  will  be  sem  from  the  authorities  dted 
Qiat  words  used  In  such  contracts  must  be 
oonstraed  as  betog  used  in  the  scope  of  thekr 
ordinary  and  accepted  meaning.  In  this 
sense,  cleaning  or  scraping  <^  an  old  coat  of 
paint,  or  even  painting  ttself.  Is  In  no  amai 
syn<mymons  with  r^Mlring. 

Webster  defkies  the  word  "repair"  In  the 
sense  hm  used,  aa  '*t0  restore  to  a  sound  or 
good  state  after  decay,  inlury.  dllapldaUm, 
m  partial  destruction,  ab  to  repair  a  honae, 
a  road,  a  shoe." 

The  word  has-been  defined'  by  courto  and 
law  writers  as: 

"A  noun,  a  restoration  to  a  sound  state  of 
what  had  gone  into  partial  decay  or  dlbipida- 
timi.  or  bettering  what  bad  been  destroyed  in 
part;  restoration  to  a  aound,  a  good  or  oomideti 
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•tate  alur  deeay,  lnjai7>  dilapidation,  or  partial 
destrncti<Hi ;  leatoratiiHi  to  a  aooiid  oe  good 
Stat»  after  decar,  waste,  Iniiuy,  or  partial  de- 
Btmctioii;  supply  of  loss;  reparatioD;  aapply 
<tt  lorn;  restoratioD  after  ditapidaticm.  As  a 
verb,  to  maid,  to  resbm  to  a  aoand  stete  vhat 
lias  been  partially  destnved,  to  make  good  an 
ezbting  thing;  to  restore  to  a  sotind  or  gof>d 
condition,  after  injury  or  partial  deatmction; 
to  restore  to  a  sound  or  good  state  after  decay, 
injury,  dilapidation,  or  partial  destruction;  to 
replace  or  remake ;  to  restore  what  has  been  im- 
paired  or  injured ;  to  restore  to  a  sound  state; 
to  mend  or  refit;  to  mend,  add  to,  or  make  over." 
M  Ore.  1S36.. 

No  aatbority  la  dted,  ftnd  we  know  of 
none,  where  the  words  cleaning,  scraping 
preparatory  for  painting,  or  even  painting  It- 
self, has  been  oonstmed  as  within  the  term 
"repairs."  ISiere  are,  bowe?er,  avtlurmes 
to  the  contrary. 

In  the  Ett^h  case  of  Wood  t.  Walsh. 
1899,  1  Q.  B.  Division  1009,  where  the  ques- 
tion was  directly  Involved  as  to  whether  a 
workman  engaged  In  painting  a  house  was 
at  a  work  of  repair,  It  was  said: 

"In  other  words,  is  painting  the  outside  of  a 
house  to  be  considered  as  construction  or  repair 
within  the  ordinary  meaning  of  those  wmts?  It 
is  certainly  not  a  work  oi  constraction ;  and, 
q>eaking  myself,  I  aboold  certainly  tiibik 
neither  constmctlon  hot  repair  of  a  house 
could  mean  merely  outride  painting.  The  arbi- 
ter h9s  found  In  tlie  present  case  that  nothing 
was  bang  done  to  the  house  bat  preparation  for 
painting  and  the  actual  painting.  Would  any 
one  using  language  in  Its  ordinary  sense  call 
painting  the  repairing  of  his  house?  If  the  Leg- 
islature desired  to  brin^  this  class  of  employ- 
ment, which  is  a  very  wdl-known  raie,  within  the 
purview  of  the  act,  ttiey  woidd  have  ckme  so  In 
(Hear  and  nuoistiikaUe  terms,  instead  of  nsing 
language  which.  If  given  Its  ordinary  meaning, 
operates  to  exclode  it.  The  words  'constructed 
or  repaired'  mean  some  work  relating  to  the 
structure  of  the  building.  On  this  point,  I  think 
ttiat  the  true  construction  of  the  section  Is  that 
repair  does  not  Include  painting." 

rate  question  la  quite  compr^enslvely  dis- 
cussed in  the  case  of  Smith  v.  German  In- 
Bumice  Oe.,  107  Mich.  270,  6S  N.  W.  236^  30 
L.  R.  A.  868.  The  provlslod  In  the  policy 
there  Involved  was  that  the  Insured  was 
bound  to  obtain  the  Indoraecnent  of  the  com- 
pany permitting  repalra  It  was  there  h^ 
that  repairs,  require  the  services  of  a  me- 
chanic, while  the  painting  at  a  huUdlng  does 
not.  It  was  said: 

"Webster  deSnes  the  word  'mechanic*  as  'one 
skilled  or  employed  in  shaping  and  oniting  ma- 
terials, as  wood,  metal,  etc,  into  any  kind  of 
structure,  machine,  or  other  object  requiring  the 
use  at  tools  or  Instrnmsnts.'    The  American 


(Colo. 

EJn cyclopedic  Dictionary  define*  the  tam  as  *one 
who  is  employed  or  skilled  In  the  ocmstruction  of 
materials,  as  wood,  metal,  etc,  into  any  kind  of 
structure  or  macbiiie;  one  who  is  skilled  in  the 
use  of  tools  or  instruments ;  or  who  follows  a 
mechanical  trade  for  Us  Uvlng.'  In  Andoeon's 
Law  DkHonary  tiw  Una  is  defined  as  work- 
man employed  In  sbai^g  and  uniting  materials, 
such  as  wood  or  metal,  into  smne  Und  of  strae- 
ture,  machine,  or  other  object  requiring  the  use 
of  tools.*  In  Crahb's  Snglish  Synonyms  the  dis- 
tinction between  a  mechanic  and  a  painter  Is 
drawn  as  follows :  The  mechanic  is  that  species 
of  artisan  who  works  at  arts  purely  medianlcal. 
la  distincdM  tnm  those  wUdi  ewtribate  to  the 
completion  and  embelllAaidit  of  any  objects. 
On  this  ground  a  duMmaker  la  a  mechanic,  bat 
a  oonunon  painter  is  a  aim^  artisan.'  It  Is  ap- 
parent that  tiie  common  acceptance  of  the  term 
'mechanic'  does  not  inclnde  painters,  and  that 
painting  was  not  bitoided  by  the  terms  of  this 
policy  to  be  induded  in  those  repairs  which  re* 
quired  the  assent  ci  the  eompany  to  b*  indorsed 
Dpon  the  policy.** 

It  la  apparoit  that  under  the  ralee  of  con- 
stmctlon apiAlcaUa  to  iosuEancQ  contmets 
as  above  stated,  we  cannot  say  that  the  spe- 
cial agreement  rtiied  oa  avoids  tlie  gennal 
Indemnity  under  the  jrallcy,  without  doing 
violence  to  the  generally  accepted  meaning 
of  the  words  used  In  such  q)edal  agreonat. 

The  Indemnity  provision  in  the  contract  la 
broad,  sweeping,  and  stated  in  language  that 
cannot  he  misunderstood.  There  is  no  good 
reamm  why  flie  exception  or  oedal  agrse- 
maits  wlQi  whidt  it  is  hedged  abaat  sbooUl 
not  be  written  in  isngiuige  with  equally  ex- 
plicit meaning,  and  with  equal  freedom'  from 
the  necessity  ot  Intnpretatlon  or  constmo- 
tlon  by  a  eowt 

The  purehaser  of  an  insurance  policy  is 
required  to  do  no  more  than  to  read  its  pro- 
visions in  the  light  oC  the  ordinarily  acespt- 
ed  meaning  of  its  words  and  terms. 

The  law  does  not  look  wlUt  favor  npoa 
exc^itions  to  the  plain  provlslMk  of  Indemnl- 
t7i  oou(3ied  in  language  of  doubtfid.  and  un- 
certain meaning,  and  tiourtg  will  not  supply 
by  Impllcatton  a  meaning  to  audi  an  vxcapf 
Hon,  not  cleuly  and  mmlat^aUy  expreseod 
by  Its  terms. 

The  prayer  at  tha  complaint  seeks  to  re- 
cover certain  sums  incurred  in  the  former 
UtUcatlon  and  otherwise.  We  think  the 
amount  to  be  recovered  In  this  case  la  the 
sum  of  $5,000.  together  with  int«%8t  at  Uw 
lawful  rate  from  the  date  of  payment  there- 
of, to  wit,  Juno  27,  1913,  by  the  plaintllt 
with  costs,  and  the  trial  court  la  directed  .to 
enter  Judgment  accordingly. 

Ibe  Judgment  la  reversed. 

HILI^  a  J.,  and  OABBIGUBS,  J.,  concur. 
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urns  T.  PSOPUL    (Na  «868.) 

(Saprema  06art  ot  0<^rado.    Hn.  %,  Idia 
Beheariag  Denied  Jan.  6,  1919^ 

%  Laxoknt  «=365— I^tideno— 'TncB  ov  Oou- 
mssioR  OF  Offxnse. 
In  a  proaeeatitm  for  larceny,  evidence  &e2d 
■Bfflclwt  t*  pnm  that  the  oOenaa  waa  com- 
BJtted  in  tha  year  charged, 

2.  GsunKAi.  Law  ^=»828  —  PamnoraioRft— 

MOITTH. 

When  a  month  is  referred  to  by  witnesses, 
it  will  be  understood  to  he  of  the  current  year, 
nnleas  Cnnn  the  connaetioa  it  ia  apparent  that 
another  la  intended. 

8.  LaBCENT  ^Pgg— BnPKNOlh- 6UCT1C1BWCT. 

In  a  proseention  for  larceny  alleged  to  have 
been  committed  on  a  given  date  in  1917,-  the 
Csilnre  of  any  witneas  expressly  to  nanw  the 
year,  when  tcatlfyinf  as  to  the  time  of  the  conk- 
mission  «rf  the  otfenae,  did  not  vitiate  the  -ver- 
dict. 

A.  CanUKAi.  I4&W  «=»871(%  ISD  S72(6)-B^- 

mHOB^-OTBSn  OmNBES. 

In  a  proaectttion  for  larceny  of  a  bicycle,  evi- 
dence that  the  frames  oi  other  bicyclee  which 
had  been  stolen  abont  the  same  time  ixom  others 
were  found  in  defendant's  possession  at  the  tine 
that  the  frame  of  the  bicyde  in  Qoeatlon  was 
found  ma  admiadble  aa  showing  a  ajatem,  loo- 
ting OF  intenl^ 

6.  Obzhhtai..  Law  «=3ll47— Rktibw  — Sbit- 
niro— CoNBiDiSATioN  or  Oteibi  OrFsnns. 
Where  no  abuse  (tf  diacretini  is  shown,  the 
fuit  that  trial  Jadge  in  fixing  a  aentenoe,  con- 
ndered  evidence  tending  to  show  that  accnobd 
had  cunmltted  other  like  oSoiaea  does  not  war- 
rant ceveraaL' 

White  aaA  Teller,  J  dissenting. 
En  Banc 

Error  to  District  Court,  City  and  Oranty 
oC  Dotver;  Julian  H.  Moore,  Judge. 

Clarence  Myers  was  convicted  of  laiecny, 
and  be  brings  error.  Affirmed. 

Lonia  Wagner,  of  Denver,  for  plaintiff  In 
error. 

LesUe  B.  Hubbard,  Atty.  Gen.,  and  Ralph 

B.  C.  Kerwin  and  Clara  Butb  Mooor,  Aast 
Attya.  Gen.,  for  the  People. 

AIXBN,  J.  The  plaintiff  in  error  waa  con- 
victed of  the  crime  of  larceny.  He  asks  for 
a  reveuraal  upon  three  grounds,  each  of 
whidi  Is  berdnafter  considered. 

The  firet  contention  made  la  that  there  la 
no  proof  of  the  year  of  the  commission  of 
the  offense  charged.  Relevant  to  the  quea- 
tion  thus  raised,  the  record  shows  the  follow- 
ing facts: 

^nie  informatloii  alleges  that  the  defend- 
ant, *Vn  the  etl)  day  itf  October,  ISIT.  at," 
etc  **ta  Uie  soeds,  duttels  and  pezwmal 


prcq;>erty  (tf  - Thayer  Layton,  one  bicycle  of 
the  value  of  %4&,  did  feloniously  steal."  etc 
Thayer  Laytcst  testifled  that  his  bicycle  was 
stolen  "about  October  ftd  or  4th,"  and  that 
he  mrchased  the  machine  on  "the  24tb  of 
September."  He  IdenU&ed  People's  Exhibit 
A  as  the  frame  of  his  bicycle  that  had  been 
stolen  at  the  time  menti(»ied.  Counsel  for 
the  defendant  In  cross^xamiolng  this  wit- 
ness did  not  Inquire  as  to  the  year,  but  did 
ask  the  witness  "what  day"  In  September  he 
bought  the  whe^  The  witness  Dillon  Iden- 
tified People's  Exhibit  A  as  the  frame  of  the 
bicycle  whldi  he  sold  to  liiyton  "on  the  9th 
month,  24th  day."  He  later  named  the 
month  as  September. 

[1,  2]  The  trial  took  place  on  November  27, 
1917,  which  was  less  than  two  months  after 
the  date  of  the  offense  as  named  in  the  In- 
formation, llie  testimony  fairly  shows  that 
when  the  month  of  October  was  referred  to, 
it  was  October  of  the  current  year,  1917. 
that  was  meant.  This  is  indicated  by  the 
form  of  certain  questions  propounded  to 
witnesses.  The  witness  DiUon  was  asked. 
"Did  yoo.  have  any  bnslneSB  tranaacUons 
with  bim  (Layttm)  teoenUy,  along  in  Ssptem- 
ber7*  Bis  answer  was  in  the  afflrmaUve, 
and  rdated  to  thp  s4le  of  the  bicycle,  which 
was  afterwards  stolen  frosn  Loyton.  The 
examination  of  Officer  Qafcer  was  begun  by 
the  aneatioa: .  "Tow  luuns  and  occupation  in 
October  of  this  year,  and  liDCe?"  Officer 
Wendliog^s  testlmaiiy  followed  tJie  question: 
*7our  name  and  position  <nt,  the  ninth  of 
last  mtntti,  tills  ysarr*  Officer  Gilmer  was 
asked:  "Your  occupation  durli^  October  of 
this  year?"  ^e  witness  Prlnty  was  asked: 
"Where  did  you  live  on  the  9th  of  October 
last?"  The^  can  be  no  doabt  that  the  ex- 
IwesslMi  '^fltls  year"  was  nndwstood  by  both 
the  prosecntioD  and  the  defendant  to  refer 
to  the  current  year.  1917,  and  that  when 
the  witnesses  testifled  as  to  matters  occur- 
ring in  the  month  of  October,  and  when  they 
spoke  of  "October,"  the  year  understood  and 
meant  was  1M7.  In  TfllMn  y.  Bowley,  8 
Greenl.  (Me.)  163,  speaking  of  certain  testi- 
mony, it  is  said:* 

"When  a  month  Is  referred  to,  It  will  be  un- 
deiBtood  to  be  of  the  onrrent  year,  unless,  from 
the  connection,  It  is  appsnnt  tlut  another  to 

intended." 

[S]  This  rvle  has  been  approred  In  a  hom- 
icide case.  Tipton  t.  State,  119  Ga.  SOS.  46 
S.  E.  436.  and  ia  applicable  In  the  Instant 
case.  Tlie  time  ot  the  <^en8e  may  be"  estab- 
Udied  by  circumstantial  evidence.  16  C.  J. 
.771.  under  the  Acts  aMwarIng  in  Oils  case, 
the  failure  of  the  witnesses  expressly  to 
name  the  year  when  testifying  as  to-  the  day 
and  month  ttf  Xt»  oecurroioeB  described  Is  not 
a  Altai  defect^  and  did  not  vlUate  the  verw 
diet. 


«Es>For  Dtbcr  caM  see  suite  tbpte  and  KBT-NUHBBR  la  all  Key-NmbSMd  Dlieete  anS  IbOvdm 
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The  second  contentlcn  made  by  the  plain- 
tiff In  error,  defendant  below,  Is  that  the 
court  erred  In  the  admission  of  certain  testi- 
mony, which  Is  referred  to  In  the  argument 
as  "evidence  of  other  offenses."  Bearing  up- 
on this  contration,  the  following  drenmstenc* 
es  are  shown  by  the  record: 

The  witness  Prlnty  testified  that  between 
8  and  9  o'clock  In  the  evening  the  defendant 
came  to  his  shop  and  stated  that  he  bad 
bicycle  frames,  remarking  also,  "The  funny 
part  of  It  Is  they  are  In  a  stolen  automobile." 
The  automolAe  was  drlvw  to  the  back  part 
of  the  shop,  where  the  defendant  and  an- 
other person  proceeded  to  unload  the  frames. 
While  the  automobile  was  still  at  the  bade 
of  the  shop,  and  before  all  the  frames  were 
unloaded,  It  was  discovered  by  Officer  Gil- 
mer. According  to  the  printed  abstract  this 
officer  fonnd  14  blcyde  frames  In  the  lot,  one 
of  which  was  the  frame  of  the  bicycle,  for 
the  theft  of  which  defendant  was  tried.  The 
evidence  which  Is  the  subject  of  the  conten- 
tion that  "evidence  of  other  offenses"  was 
received  consists  of  tbe  frames  found  tai  the 
automobile,  and  tibe  testimony  of  various 
witnesses,  who  identifled  tbe  frames  as  their 
own  and  testified  that  their  respective  bi- 
cycles, to  which  the  ftnmea  bdonged.  were 
stolen  In  the  same  dtr  and  about  the  same 
time  as  tbat  relating  to  the  ciHnmlsslon  of 
t3ie  larceny  charged  in  tbe  information. 

[4]  The  testimony,  although  tending  to 
prove  other  offenses,  was  admissible  on  the 
ground  and  the  ^eory  thus  stated  by  the 
trial,  court  at  the  time  of  Its  admission: 

"I  underataDd  the  purpose  of  thia  testimony 
that  is  now  offered  is  for  tlie  purpose  of  show- 
ing a  system  or  motive  or  intent  to  commit  the 
crime  charged  in  the  Informatira.  •  •  •  For 
that  vmpo&e,  and  that  pnrpoae  mly,  yea  may 
bring  Id  then  frames  and  have  them  identified." 

In  the  Instructions  to  the  Jury,  the  court 
said: 

"Thar©  Is  some  evidence  with  reference  to 
other  traosactioDS  than  tbat  charged  is  the  in- 
formation. The  evidence  is  admissible  only 
as  bearing  upon  the  questlw  of  whether  or  not 
the  defendant  had  a  plan  or  design  to  produce 
a  result  of  which  the  act  charged  In  the  in- 
formation was  a  part,  and  yon  can  cm^er  moA 
evidence  for  no  other  purpae«b** 

Under  the  circumstances  appearing  In  the 
record,  Uils  testimony,  taken  In  connection 
with  the  court's  ruling  and  instruction 
thereon,  folly  meets  the  tests  wlilclh  are  ap- 
plied In  determining  whether  evidence  tend- 
ing to  establish  other  crimes  is  admissible. 
HoQsh  V.  People,  24  Colo.  262,  50  Pac.  1036; 
ElUott  V.  People,  56  Colo.  236,  138  Pac.  89. 
In  17  R.  C.  L.  76,  {  80,  the  law  upon  this 
point  la  summarized  as  follows: 

"In  cases  of  larceny,  if  properly  connected, 
the  proof  that  other  stolen  property  vas  found 
in  the  poaiesaiwi  ot  die  drfendant  wiUi  the  prop* 


erty  charged  to  have  been  stolen  Is  admissible 
for  any  of  four  purpoees:  (1)  to  prove  feloni- 
ous intent;  ^)  to  prove  that  the  alleged  theft 
vras  *  part  of  a  oontfaiaoaa  transaction  or 
scheme  of  larceny ;  (S)  te  ideMtfy  tiie  defend- 
ant ;  (4)  to  identify  the  stolen  property.  I9  all 
of  these  cases,  however,  it  must  not  only  Im 
shown  that  the  defendant  was  found  in  pos* 
session  of  the  property,  and  that  it  was  stolen ; 
but,  in  addition  thereto,  it  must  appear  from 
the  proof  that  there  was  Rom«  connection  be- 
tween It  and  the  property  charged  in  the  in- 
dictment to  have  been  sbden.  It  nothing  be 
shown  but  that  it  was  in  the  defendantfs  pos- 
sesaion,  then  it  is  Inadmissible  in  every  case,  be- 
cause  It  tends  to  prove  nothing  but  another 
and  a  separate  and  Independent  larceny.  If,  tn 
addition  to  the  fact  th^t  the  stolen  property 
was  found  in  the  possession  of  tlie  defmdant 
soon  after  the  alleged  larceny,  it  be  shown  that 
it  had  been  stolen  at  or  about  the  same  time 
and  place  as  that  charged  to  have,  been  stolen, 
then  it  is  admissible  in  all  of  the  cases,  because, 
under  the  drcDmstances.  of  each  eaae^  it  tends 
to  prove  the  matter  in  dmUoiraMr." 

The  third  and  last  contentliffi  «f  fbe  plain- 
tiff in  error  is  that  the  Judgment  is  errone- 
ous because,  as  it  is  alleged  in  au  aaslgn- 
ment  of  error,  '^e  court  erred  In  tnclndlng, 
as  part  of  its  Judgment,  punishment  for 
crimes  for  which  defendant  was  not  on 
triaL" 

The  stHt^oit  thus  made  in  the  usign- 
m&at  la  not  bwne  out  by  tbo  record.  The 
court  sentaiced  the  defendant  to  a  term  of 
not  less  than  2^  yean  and  not  more  than  2 
years  and  8  months  in  the  penitentlarr,  and 
then  r^nartced: 

"In  view  of  the  circumstances  in  this  case, 
and  the  number  of  bicycles  that  you  have  taken 
from  different  petnde  in  the  city  and  county  of 
Denver,  shown  by  the  evidence  in  Uiis  case, 
in  the  fvinion  of  the  court,  this  is  a  Tscy  light 
senteace." 

[I]  These  remarks  do  not  Indicate  tiiat  thb 
court  Induded  In  the  s^itwice  a  puaUAunent 
for  the  theft  of  other  bicycles  than  that 
charged  in  the  infbrmation ;  neither  do  they 
show  that  the  sentence  was-hiflnaicea  by  the 
evidence  of  other  offenses.  There  is  nottiing 
in  the  record  diowing  an  abuse  of  dl8<n«tl<m 
in  fixing  the  punishment;  and,  even  If  the 
court  In  the  nerdae  of  its  dfsetetUm  took 
into  condderation  the  evidence  whidi  tended 
to  show  that  this  vas  not  the  d^Mdant'a 
only  offense,  this  would  not  render  the  Judg- 
ment UlegaL  10  O.  7.  1363,  }  3210.  It  to 
not  uncommon  for  courts  In  pronoundng 
Judgment  to  take  into  consideration  the  hab- 
its of  the  defendant,  whether  or  not  his  con- 
viction 1b  for  a  first  offense,  or  whether  or 
not  he  Is  a  habitaal  criminal.  Such  drcum- 
stanees  surrounding  the  defendant.  If  wttb- 
In  the  knowledge  of  the  court  In-  any  way, 
may  properly  be  taken  Into  consideration  In 
the  exercise  of  discretion  wltbtn  the' statute 
In  determining  the  measore  of  Dimlslunent 
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ttiat  i^dtOA  be  Imposed.  Hie  ivpeUote 
court*  do  not  set  Judgments  aaMe  for  sodi 
reason. 

No  error  appearing  in  tbe  record,  the 
judgment  la  afflxmed. 
Afflnned* 

TSOJUBB  and  WHITB,  JT.,  dlssoit 

WHITB,  J.  (dtosentlB^.  I  tUiik  tbe  court 
la  Id  error  In  boldlDg  that  ttie  sdmieMlion  of 
evidence,  tending  to  astaUlsh  tbe  commission 
of  criroee  other  than  the  one  charged  agatost 

defendant  In  the  Information,  was  proper 
and  not  prejudicial  to  him.  The  qnotatlon 
from  17  B.  O.  h.,  cited  In  the  opinion,  prop- 
erly states  the  law,  but  the  facts  of  this  case 
exclude  Its  application  herein.  On  the  con- 
trary, that  rule  of  law  shows  conclusively 
that  the  evidence  in  gnestlon  was  not  only 
Inadmissible,  but  highly  prejudicial  to  de- 
fendant. It  may  be  conceded  that  "the  oth- 
er property**  found  In  the  possession  of  dfr 
fendant  was  atolen,  bnt  it  does  not  appear 
from  the  proof  that  there  was  any  connec- 
tion between  It  and  the  property  described 
In  the  Information.  Furthermore,  the  rec- 
ord does  not  show  that  the  other  property 
was  stolen  at  about  the  same  time  and  place 
as  that  charged  In  the  Information.  On  the 
contrary,  It  shows  the  following,  viz.:  that 
the  property  described  In  the  Information 
was  taken  at  16th  and  Waxee  streets,  In 
front  of  the  Sngar  Building,  about  Octoba 
3  or  4.  1917;  that  the  wheel  of  Otis  O.  Bu- 
Udge  was  taken  from  'In  front  of  Barnes 
Businesa  College  the  night  of  September 
10th/'  no  year  designated;  that  the  bicycle 
of  ISarl  Hc^drews  was  taken  "about  In  Au- 
giut,**  no  year  or  place  shown;  that  the 
wheel  of  Edward  Comwell  was  taken  "Oc- 
tober, I  think  It  was  the  17th  or  18th,"  no 
year  or  place  disclosed;  that  the  blcyde  of 
EHlIs  Baskin  was  stolen  "in  the  early  part 
of  October,  at  Sixteenth  and  Iflncein" 
streets,  no  year  given;  that  Hie  blcyde  of 
Guy  S.  Bmenert  was  stolen  "along  abont 
October,  no  year  given,  from  Qie  side  ot  the 
store  at  Sevsnteoith  and  Larimer  streets." 


KALBEBEB  v.  WILMORE.    (No.  9148.) 

(Supreme  Goort  of  Odotadoh    Nov.  11*  IttlS. 
Bebearlng  Dwied  Jan.  6,  1910.) 

TSIAL  «S3a03(^— iNSmTOnONB—BEQTTESZB— 

CosTEsas  or  insraiTCTzoif. 
Bcfoaal  of  reqoMted  Instroetlon  as  to  fraud- 
nUat  oonveyance*  tlie  converse  of  that  given, 
ftcid  not  orror. 

Emv  to  District  Gonr^  Driver  County; 
Cbaa.  C  BoOer,  Judge. 


AeCloJi  iKf  CAaztea  T.  Wllmore  against  J. 
Jacob  KtOwBer.  Judgment  for  jrfaiutlfE,  and 
defendant  brings  error.  Afflnoed. 

AUen  &  Webster,  of  Denver,  for  plalntUf 
In  error. 

Charles  Ju  Mum^,  of  Doirer,  fer  defend- 
ant in  error. 

SCOTT,  J.  TUB  was  an  action  by  tbe  de- 
fmdant  in  errw  against  the  plalntUT  in  er- 
ror on  accoonL  It  has  been  before  tSi»  appel- 
late ocnirts  twice  before.  '24  Colo.  App.  laOO, 
13S  Pac.  703;  61  Colo.  186^  ll!6  Pac.  BBS. 

There  was  a  wr(t  of  attachment  Issued  and 
apparently  undetermined  upon  former  trials. 
The  sofo  anesdon  here  arlsea  upon  tbe  trial 
of  the  traverse  to  tlie  aflSdavit  in  attachmoit. 
Ibis  Question  was  tried  to  a  jnry.  The  court 
Instmcted  the  jury  as  follows: 

"(1)  The  issne  now  on  trial  in  this  case  is 
presented  by  plaintiff's  affidavit  in  attachmsnt 
and  defendant's  trav«ve  tberec^ 

"The  affidavit  chaivea,  as  grounds  for  tbe  at- 
tachment herelD,  that  stid  defendant  had  fiaad* 
ulsatiy  eanveyed,  tranCened  and  asrigned  bis 
^perty  and  effects  ■».  as  to  hinder  and  delay 
bis  creditors,  and  especially  tfaia  plaintiff. 

"Tbe  defendant  by  his  traverse  denies  this  al- 
legation, wbidi  denial  puts  upon  the  plaintiff  • 
the  burden  of  proving  the  aUesBti<Hk  by  a  pre- 
ponderance of  tbe  evidence,  and  if  the  plaintiff 
has  done  so  your  verdict  should  be  tea  the 
plaintiff;  otfaeiwisa  your  verdict  should  be  for 
tbe  defendant. 

"&y  Under  the  charge  made  In  the  plahitUPs 
affidavit  that  the  defendant  had  fraudulently 
conveyed  and  assigned  his  property  so  as  to 
hinder  and  delay  his  creditors,  the  plaintiff 
ia  not  required  to  show  that  the  defendant  was 
guilty  ot  an  actaal  or'  dishonest  intention  to 
cheat  plaintiff  or  any  other  of  his  oreditors. 
If  tbe  defendant  put  his  property  beyond  tiie 
reach  of  the  plaintiff  or  his  creditors  for  the 
puipose  of  hindering  and  delaying  his  creditors, 
or  this  plaintiff,  even  though  he  may  have  In- 
tended eventually  to  pay  him  and  tbem,  atfll 
such  act  would  be  fraudulent  within  the  mean- 
ing of  tbe  law.** 

The  court  refused  the  ftdJowing  instruc- 
tion tendered  defmdant: 

'*tt  a  mortgagor,  with  the  ctmssnt  of  the  mort- 
gagee, disposes  of  a  portion  of  Oie  mortgaged 
Itroperty  for  tbe  sole  purpose  of  conserving  the 
remainder  of  the  mortgaged  property,  under  cir- 
cumstances which  render  the  sune  necesaary  for 
such  conservation,  then  such  dIq^,tlon  of  tb* 
property  is  not  fraudulent" 

That  the  court  erred  In  Its  refusal  to  give 
this  instruction,  and  that  the  evidence  was 
wholly  insuffidoit  to  sustain  the  attachment, 
are  the  only  as^tgnments^tf  error  that  require 
consideration. 

The  Instruction  tendered  Is  bnt  a  converse 
stat^nent  of  the  law  as  stated  In  the  last 
paragraph  of  tbe  instmctlon  0Ten. 

Mgirts  aad  ladsBw 
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WbUs  die  tetttmw;  Is  oooBlcUi^  ttiwe  ajh 
pears  Bofflctent  to  JostlfT  the  flndlDg  at  the 
Jury,  and  die  wdlct  wlU  not  be  dtetarbed. 

Tbe  Judgment  la  afflzmed. 

OABBIOUGS  and  BAILBT,  ooncnr. 


ANTGBO  A  LOST  PAAK  RE8EBV0IB  OO. 
T.  BOARD  OF  COM'RS  OF  PABK 
COUNTY.    (No.  9080.) 

(Sapreme  Court  of  Colorado    Dec.  2,  1918. 
Beheariux  Denied  Jan.  6»  10190 

1.  Taxation  iB  uOl  Nattob  or  Paoncsrr— 

BKBEBTOIR  RZOHTB— "IteAZ.  XSTATX.** 

Beaernrir  rights,  used  npon  Unda  Ij^ng  un- 
der a  canal,  are  taxable  aa  *'real  estate,"  like 
improrementB  vpaa  tiie  land  upon  which  th^ 
are  applied,  and  are  not  svbjeet  to  doaUe  tax- 
ation. 

CEd.  Not«.— For  other  definitlone,  aee  Worda 
and  Phraaea,  Flnt  and  Seeoad  Serliiit  Beal  Ee> 
tate.] 

*  2.  Taxation  «=964~ Natcu  or  Pbofebtt— 
Reservoib  Rights  —  Daks  —  "iKPBon- 

MENTB." 

A  reservoir  dam  Is  not  subject  to  taxation 
separate  from  the  reaerralr  <a  water  rights,  and 
ia  not  an  improvement  upcm  Uie  land  upon  whMi 
it  rests,  within  tb»  mea^ng  of  oar  tevenne  laws 
(Sess.  Laws  1902.  p.  40.  |  IS). 

[Ed.  Notft.— other  definitions,  see  Words 
and  Kiraaes,  First  and  8ec<md  Series,  Improre- 
ment] 

3.  Taxatioi7  «=>&43(8)  —  Bscovxbt  or  Tax 
Paid — Relief. 

In  an  acti<m  to  recover  tax  paid  under  pro- 
test, inTolvinK  tbe  rii^t  to  aBsess  a  dam  as  such, 
tbe  court  may  not  sustain  the  assessor  opou  a 
theory,  evcdved  by  Uie  court,  that  there  are 
reserv^r  rights  nnassessed,  and  that  the  value 
of  the  dam  was  merdy  taken  as  a  measure  of 
the  value  thereof,  where  audi  Uieory  is  un- 
sopp<»ted  by  any  evidence. 

4.  Taxation  «»543(S)  —  Rkcotkbt  or  Tax 
Paid— UHUwrnx.  AsasBsiiKnT-JiTSTxncA- 

TION. 

Where  the  evidence  shows  that  a  reservoir 
dam  was  unlawfully  assessed  aa  an  Improve- 
Bsent.  the  court  cannot  justify  tbe  assessment 
upon  tbe  eround  that  there  were  unaasessed 
reservoir  rights  on  which  tbe  company  would 
otherwise  escape  taxation,  and  that  plaintiff 
did  not  show  that  the  SMessed  valuation  of  the 
dam  exceeded  the  valuation  of  remaining  water 
rights. 

5.  Taxation  «:»542  —  pATUErra  or  Crlaw- 
Fui.  Tax— RErtJHDiwo. 

The  board  of  county  eommissiMers  must  re- 
fund, without  abatement,  an  unlawful  tax  upon 

•aaVsroikw 


a  reservoir  dam  assessed  as  an  Im^xneaent  on 
land  and  paid  to  prevent  tax  foreclosurfv.  in  view 
of  Sess.  Laws  1902,  p.  146.  1  202,  providing 
for  the  recovwy  of  illegal  taxes,  based  mi  er- 
roneons  assessment  and  paid  under  protest. 

Error  to  District  Conrt,  Faik  Ooonty; 
James  It.  Gotq^er,  Jndga. 

Action  by  the  Anfeero  A  Lost  PaA  Resell 
Tolr  Company  against  tbe  Bsaufi  of  OomUar 
CommisslfHien  oC  FaA  Connie.  Cola  Jade* 
ment  for  detmdant.  and  i^alnttfl  biliiga  w> 

ror.   Rewersed,  and  cause  remanded. 

Owen  &  dark,  of  Denver,  for  plalntliE  in 
error. 

M.  I.  O'MalUa,  of  Faliplay,  and  Harten- 
steln  &  McGinnls,  ot  Buena  Tlata,  for  de> 
fendant  in  error. 

OARRIGUES.  J.  AprU  1.  1010^  plaintift 
In  error,  aa  owner  of  the  Antero  reservoir, 
situated  in  Park  cxjunty,  Colo.,  made  out 
and  returned  to  the  county  assessor,  as  the 
law  requires,  Its  tax  schedule  of  wbat  pur- 
ported tp  be  its  taxable  property  located  In 
that  county.  This  schedule  contained  the 
land  covered  by  the  dam  and  reservoir  site, 
but  omitted  to  list  the  reservoir  dam  con- 
structed by  tbe  company  upon  tbe  land ;  the 
owner  claiming  it  was  not  assessable.  The 
assessor  claimed  the  dam  was  assessable 
and  taxable  as  an  Improv^^t  upon  the 
land,  and  July  7th  wrote  the  company  that  ho 
Intended  to  list  the  dam  for  taxation,  and  re- 
quested It  to  kindly  fumfah  blm  with  the 
amount  they  had  expended  on  the  reservoir 
dam  up  to  tbe  Ist  day  of  April,  1910,  as  a 
basis  for  taxing  the  dam. 

July  16th  tbe  company  replied  that  it  bad 
expended  on  account  of  the  construction  of 
the  Antero  dam  tbe  sum  of  yi28,7S1.41  up 
to  April  1,  1910,  but  denied  that  the  dam 
was  assessable  or  taxable,  and  denied  the 
right  of  the  assessor  to  make  suCh  an  assess- 
ment on  the  dam.  Notwithstanding  this,  up* 
on  receipt  of  the  letter,  tbe  assessor  increas- 
ed or  added  to  tbe  owner's  tax  schedule  of 
taxable  property  the  Antero  reservoir  dam 
under  the  claaslflcatlon  of  "Improvementa," 
which  he  claimed  tbe  owner  had  omitted 
from  the  schedule,  and  which  be  assessed  at 
$12,900  for  the  purpose  of  taxation,  being 
one-third  the  cost  of  construction,  and  noti- 
fied, the  company  of  this  additional  assess- 
ment 

August  17tb  tbe  company  filed  with  the 
assessor  Its  written  obJectloDs  to  this  assess- 
ment upon  the  ground  that  ttie  Antero  reser- 
voir dam  was  assessed  by  the  assessor  at 
$42,000  as  an  improvement  upon  the  land 
upon  which  It  stood,  was  not  subject  to  sep- 
arate assessment,  and  was  not  an  Improve- 
ment upon  the  land  comprising  the  dnm  site, 
within  the  meaning  of  the  word  "improve- 
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meats"  n  used.  In  the  rvweam  laws  of  Oolo- 
rado,  aod  waB  not  taxable,  and  for  tbe  fur- 
ther reason  that  the  owners  of  the  resorolr 
water  rigbts  were  also  owners  of  land  xtpcn 
which  the  water  was  applied,  which  rights 
were  taxable  and  taxed  as  Improremeats 
upon  the  land  upon  wbldk  the  water  was 
used,  and  that  the  water  rights  were  not  sob- 
jMt  to  separate  or  doable  taxation. 

Angost  STtb  tbe  assMsor  answered  In  writ- 
ing; In  overroUng  these  objecttons,  that  he 
assessed  for  taxation  the  reserrolr  dam  as 
snch  as  an  liiu>roTem«it  iipfm  the  land  at 
Oie  ralnatbrn  of  9^,900,  npra  the  basis  at 
one-third  of  flie  amount  expended  by  tbe 
company  In  the  construction  of  the  dam  up 
to  April  1,  1910,  aa  obtained  from  figures 
famished  bliQ  by  the  company  at  his  re- 
qnest ;  that  In  tbe  tax  schedale  made  by  him 
he  used  the  word  "Impzovementi^'  In  accord- 
ance with  tiie  definition  of  that  term  In  sec- 
tion 18,  Sess.  Laws  1902.  p.  45,  and  nnder^ 
stood  Out  tbe  company^  only  objection  to 
the  tax  was  to  the  assessment  of  tbe  reser- 
voir dam,  and  that  he  assessed  the  dam  for 
taxation  npon  a  duplication  value  at  Its 
cost. 

The  tax  being  nupoid,  September  28,  1911, 
the  eoonty  treasurer  notiSed  the  company 
lliat  Its  1910  tax,  with  lirterest,  amonnted  to 
$1J0(I6.SS,  and  tbRt  he  wonid  adverttee  Oc- 
tober 20th.  and  afterwards  did  advertise  that 
the  reservoir  would  be  sold  for  taxes  on  No- 
vember 20th.  The  complaint  alleges  that  a 
tax  sale  would  have  harassed  and  embar- 
rassed the  company  In  the  dlschat^  of  Its 
obUgatlona  and  caat  a  cloud  npon  Its  liroper- 
ty,  aod  Injnre  Its  credit  and  financial  stand- 
ing, to  avoid  which  It  paid  the  tax  under 
protest.  December  18, 1911,  It  began  this  ac- 
tion under  section  202,  Seas.  lAwa  1902,  p. 
140,  to  recover  firctm  the  county  tbe  tax  on 
the  dam  paid  under  protest 

The  assessor  testified  en  the  trial  that  he 
assessed  all  property  In  the  coonty  that 
year  at  ime-thlrd  Its  cash  value  befzause  the 
county  asseesoTB  and  the  state  board  agreed 
to  that  course;  that  he  assessed  plaintiff  in 
error's  pnqjerty  upon  what  he  called  a  physi- 
cal valuation ;  that  Is,  he  assessed  the  lands 
of  tbe  oompaoy,  including  the  site  of  the 
dam  and  reservoir,  the  same  as  adjacent 
lands  t>elonglng  to  other  taxpayers  (which 
tax  Is  not  in  dispute);  that  before  assesft< 
Ing  the  dam  he  Interrogated  the  company  as 
to  the  cost  of  oonstmctton  of  the  dam  op  to 
i^irll  1,  19101,  and  obtained  from  t2iem  the 
amoont  ei^pended  nppn  the  dam  np  to  that 
date,  and  then  assessed  tte  dam  at  one-third 
of  this  amount,  classifying  it  on  the  schedule 
as  "improvemeata"  upon  the  land  upon  which 
the  dam  was  erected;  that  tibe  company  de- 
nied hla  right  to  assess  the  reservoir  dam, 
and  filed  with  him  a  written  protest  against 
such  assessment  and  tax ;  that,  tbe  amount 


of  tbe  asssnnent  exceeding  17,000^  he  an- 
swered In  writing,  denying  the  ol^ectlona 

Paul  H.  Clark,  an  attwn^  for  tbe  com- 
Xumy,  testified  tMt  water  xli^ts  In  the  reser- 
voir had  betti  sold  for  the  drrlgatton  of  11,- 
000  acres  of  land  lying  under  the  high  line 
canal,  and  that  the  ronalnder  of  the  rights 
In  the  reservoir  were  under  contract  of  sale 
to  the  Bast  Denver  irrigation  district  for 
use  In  Adams  county.  There  was  no  other 
evidence  aa  to  there  b^ng  remaining  or  un- 
sold rlj^ts  in  the  reservoir,  their  number, 
or  value. 

The  court  fonnd  that  the  company  was  or^ 
ganlsed  for  the  purpose  of  selling  water 
rights;  that  there  still  remained  In  the  res- 
ervoir, at  the  time  of  the  asarasmeat,  unsold 
water  rigtits  belonging  to  the  company ;  that 
It  ownqd  no  land  upon  which  to  apply  them, 
but  held  them  for  sale;  that  the  dam  as 
such  of  Itself  was  valuelesav  and  not  an  im- 
provement npoQ  the  land;  that  the  essential 
asset  held  by  the  company  was  Its  remaining 
water  rights  in  the  reservoir;  that  the  cost 
of  construction  ot  the  dam  In  no  way  indicat- 
ed the  value  of  the  ronaining  water  rl^ts 
owned  by  the  company  In  the  reservoir,  but 
that  the  assessor  Intended  to  assess  these 
remaining  water  rights,  and  simply  meas- 
ured their  value  fox  the  purposes  of  taxation 
by  the  cost  of  construction  of  dam ;  that 
tbe  cost  of  constructing  the  dam  may  be,  or 
equal,  the  tme  valuation  tor  taxation  of  such 
remalntag  water  rights  In  the  reservoir,  and 
that  the  evidence  failed  to  show  that  such 
valnatlou,  If  applied  to  the  water  rights,  Is 
unjust  or  mooeous.  The  court  was  there- 
fore of  the  opinion  that  the  reservoir  com- 
pany still  bad  water  rights  remaining  In  Its 
reservoir,  subject  to  taxation  somewhere, 
and  that  it  was  such  rights,  and  not  the  dam, 
that  the  assessor  intended  to  list  for  taxa- 
tion, and  held  that,  I>ecau8e  the  company 
failed  to  show  that  the  tax  was  unjust,  par- 
ticularly In  view  of  the  fact  that  the  court 
could  not  direct  a  new  assessment  of  the 
water  rights,  and  the  company  would  escape 
taxation  on  them  If  the  levy  was  set  aside, 
the  tax  on  the  dam  would  not  be  disturbed, 
and  entered  Judgment  accordingly;  and 
plaintifl;  brings  tlie  case  here  ft>r  review  on 
error. 

[1, 2]  1.  The  reservoir  rights  used  upon 
land  lying  under  the  high  line  canal  were, 
under  our  statute,  taxable-  as  real  estate, 
like  Improvements  In  connection  with  and 
upon  tbe  land  on  which  they  were  applied, 
and  were  not  subject  to  double  taxation. 
There  may  have  remained  water  rights  in 
the  reservoir  subject  to  taxation  In  Park 
county ;  as  to  that  we  express  no  opinion, 
because  It  is  not  Involved  la  the  case.  We 
are  dealing  with  the  legality  of  listing  for 
taxation  and  compelling  the  company  to  pay 
a  tax  on  the  dam  aa  such,  Tbe  dam  was  not 
subject  to  separate  taxatlcoL  It  was  not  an 
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ImproTement  upon  tbe  land  within  the  mean- 
ing of  otir  reTenne  laws.  Kendrlck  v.  Twin 
I^ifces  Bea.  Co.,  68  Colo.  281,  144  Pac  884; 
Sliaw  T.  Bond,  68  Colo.  — ,  171  Pac.  1142. 

[S]  2.  Tbe  court  found  water  rlgbts  re- 
maining In  the  reserrolr  were  subject  to  tax- 
ation in  Patk  county,  and  that  the  assessor 
In  fact  intended  to  assess  such  remaining 
rights,  taking  the  cost  of  constructing  tbe 
dam  as  the  measure  of  their  value  for  taxa- 
tion, or  using  this  as  a  means  in  arrlTlng  at 
tiielr  value.  One  trouble  with  the  theory  Is 
it  Is  not  supported  by  a  particle  of  evidence, 
^e  evidence  sibows  that  the  assessor  not 
<mly  Intended  but  in  fact  assessed  the  dam 
as  such,  and  not  remaining  rights  in  the  res- 
ervoir. This  theory  was  an  afterthonght 
evolved  by  the  court,  and  not  br  the  as- 
sessor. Tbe  only  contention  between  the 
assessor  and  tbe  owner  was  over  tbe  taxation 
of  the  dam,  and  the  matter  of  treating  the 
assessment  and  value  placed  upon  tbe  dam  as 
the  assessment  and  tax  on  die  remaining  wa- 
ter rights  appears  for  the  flrst  time  In  tbe 
findings  of  the  trial  court 

[4]  3.  The  evidence  shows  the  assessor  In- 
tended to  assess,  and  In  fact  did  asseas,  tbe 
dam,  and  the  only  question  before  the  court 
was  to  determine  whether  such  assessment 
was  valid.  The  court  conceded  that  the  dam 
as  snch  was  not  taxable,  and  that  the  mter 
rli^ts  used  on  land  In  the  lower  oountlee 
were  not  taxable  In  Park  county,  bat  evolved 
a  theory  fliat  the  valuatloD  In  the  schedule 
placed  npon  the  dam  by  the  assessor  may 
have  eqiuled  the  valuation  of  remidnlng 
water  rights  In  the  reservoir,  and  inasmuch 
as  plaintiff  did  not  show  the  contrary,  or 
that  tbe  valuation  placed  on  the  dam  exceed- 
ed tbe  valuation  of  tbe  remaining  water 
ri^ti^  the  tax  on  the  dam  would  not  be  In- 
terfered with,  notwithstanding  the  dam  as 
Budi  was  not  taxable ;  otherwise,  the  com- 
pany would  escape  taxation  on  water  rights 
it  still  owned  in  the  reservoir. 

[fi]  4.  The  course  pursued  by  tbe  court  has 
the  merit  of  b^g  summary,  bat  it  is  not  the 
law.  It  Is  both  unjust  and  erroneons.  The 
statute  provides  that  in  all  cases  where  any 
person  shall  pay  any  tax  Uiat  shall  there- 
after be  found  by  a  court  to  be  Illegal  or  er- 
roneous,  whether  the  same  be  owing  to  er^ 
roneous  assessment,  to  Improper  or  Irregular 
levying  of  the  tax,  to  clerical  or  other  er- 
rors or  irregularities,  the  board  of  county 
commissioners  shall  refund  the  same  with- 
out abatement. 

The  company  was  obliged  on  account  of 
this  illegal  assessment  to  pay,  and  did  pay 
under  protest,  an  erroneous  tax  upon  the 
dam.  In  such  a  case  tbe  statute  provides 
that  tbe  county  shall  refund  the  tax. 

Judgment  reversed,  and  cause  remanded. 

HIIJi,  C.  J.,  viA  SCOTT,  J.,  concur, 
a  iff>ii  etktr  Mm* 


In  n  SLOAN'S  KSTATB.  (L.  A.  BB27.) 
(Supreme  Court  of  Oallfoinia.   Dec.  11.  1918.) 

1.  HUSBAITD  AITD  WiTB  «=3271— AaBEniSm 

SxRiJifo  Pbopebtt  Righto— TAUDrrT. 

Agreement  between  husband  and  wife  after 
separati<»i  settling  rights  in  property,  all  of 
wMdi  was  declared  to  be  commani^  property* 
and  relinquiahing  all  rights  to  inherit  from 
each  other,  held  dearly  authorized  by  Civ.  Cod^ 
i  168,  and  to  bar  wife  from  rights  in  husband's 
estate  accorded  by  Code  Olv.  Proc  f  1465. 

2.  Husband  and  Wms  ^271— Seth£hent 
OF  Pbopebtt  Bjqhts  — Right  to  Change 
Beneficiabt  in  Life  Poliot. 

UndOT  agreement  between  husband  and  wife 
Bettliog  their  rights  in  conununit^  estate,  hus- 
band to  have  all  moiey  and  "Other  securities 
which  he  now  owns,"  Induded  lusorance  policies 
upon  life  of  husband  in  vrhhAk  wife  had  no 
vested  interest,  and  husband  presunaUy  had 
the  light  to  Bubstitnte  tbe  name  of  another  for 
that  of  wife  as  beneficiary. 

3.  Husband  and  Wifb  4=»271— I^abation 

AOBSXKBNT^lNTAUinTT. 

Agrecmnt  between  husband  and  wife  re- 
latins  to  alimony  and  action  for  divorce  made 
on  the  same  day  as  agreement  settliag  property 
rights  in  community  estate  held  distinct  and 
separate  from  community  asreement,  ao  that, 
conceding  invalidity  at  tbe  former,  it  would  not, 
under  Civ.  Code,  {  1642,  be  read  in  connection 
with  community  agreement  so  as  to  invali- 
date it 

4.  Husband  and  Wife  «=>271— Aobxxment 
Sbttlino  Pbopebtt  Bights— Gonsidkra- 

TION. 

Agreement  between  husband  and  wUe,  relat- 
ing to  alimony  and  divorce,  held  not  to  Impose 
any  obligation  on  wife  to  sue  for  divorce,  so 
that  agreement  could  be  deemed  a  couaideration 
for  another  agreement  executed  on  tiw  same 
day,  settliag  property  rlfbta  in  eeontnolty  es- 
tate. 

R.  HOSBAND  AND  Wm  «S»271— AonBHBNT 
SmUNO  PBOnVTT  BlOHTB— BOOZMION. 

In  view  oC  Olv.  Oode,  |  1681,  where  wife 
Bother  restored  nor  tiered  to  restore  real  vw»- 
erty  conveyed  to  her  pursuant  to  agreement  with 
husband  Settling  property  rights  in  community 
estate,  held  she  could  not  claim  the  right  to 
rescind  and  take  property  rights  in  her  hus- 
band's estate  accOTded  by  Gbde  Otw,  Pro&  | 
146S. 

Department  1. 

Appeal  from  Sv^erior  Court.  Los  Angelen 
County;  Jamea  C.  Blves,  Judge. 

In  the  matter  of  the  Instate  of  James  Har- 
vey Sloan,  deceased.  From  a  Judgment  of 
dismissal  entered  against  petitioner,  Dola 
Arvllla  Sloan,  upon  sustaining  of  a  deuior- 
rer  to  her  second  smmded  petition  without 
leave  to  amend,  she  appeals.  Affirmed. 

Say  L.  Chesebro  and  Edward  Winterer, 
both  of  Los  Angeles,  for  aiqwilant 
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wnuam  H.  Folkar,  of  Los  AngMlee,  for  r»- 

qwndent. 

VicrOB  E.  Judge  pro  tern.  Tbls 

.Is  aa  appeal  from  a  Judgmrat  of  dlamtosal 
eotered  against  petlUoaer,  Dola  Arrllla 
Sloan,  upon  the  aastalniiig  of  a  demurrer  to 

her  second  amended  petition,  flled  under  sec- 
tion 1465,  Code  of  Civil  Procedure,  without 
leave  to  amend. 

It  appears  from  the  petition  tbat  petition- 
er and  James  Harvey  Sloan  were  married  on 
tbe  IStli  of  January,  1894,  and  lived  together 
as  husband  and  wife  until  March  16,  1916, 
on  which  data,  he  left  tbe  family  residence 
and  thereafter,  without  her  consent,  contin- 
ued to  live  separate  and  apart  from  her; 
that  <ai  July  25,  1916,  the  parties  entered 
into  an  agreement,  which,  after  reciting  the 
fact  that  they  were  husband  and  wife  and 
desirous  of  settling  their  rights  as  to  prop- 
erty, all  of  which,  it  was  declared,  was 
commonlty  estate,  provided  that  Dola  Sloan 
Bhonld  bare  as  her  sole  and  separate  prop- 
erty certain  described  real  estate,  includ- 
ing the  family  residence,  valued  at  ^,000, 
upon  which  she,  on  October  6,  1915,  had 
filed  a  declaration  of  homestead,  together 
with  the  furniture  and  furnishings  there- 
in, also  all  moneys  then  in  her  possession 
and  that  due  to  her.  As  to  the  husband, 
It  was  agreed  that  be  should,  as  his  sole  and 
aqtarate  property,  retain  all  moneys  then  In 
his  poBsesslon.  and  tbat  due  him.  and  also 
"all  stodks,  bonds  and  oQier  secarltles  which 
he  now  owns  or  wbldi  he  may  hereafter  ac- 
quire" together  with  his  professional  li- 
brary thai  in  possession  of  tbe  wife^  and 
which  she  agcecd  to  surrender  to  him.  on 
demand  tbereftHr,  also  aU  tbe  office  furni- 
ture, effects,  fixtures,  and  certain  described 
dental  appliances.  Tbe  agreement  further 
pzoTided  tbat: 

"AH  property  hereafter  acquired  and  all  eam- 
Inga  which  may  be  made  or  acquired  by  tbe 
parties  hereto  disll  be  hia  or  her  B6tB  and  ssp- 
mrate  property,  respectively,  free  from  all  daim 
«f  tbe  other  par^;  tbat  each  of  tbe  parties 
hereto  shall  have  the  right  to  dispose  of  his  or 
her  property,  both  real  and  personal,  that  may 
be  berMft^r  acquired  by  either  of  tiiem,  as 
folly  and  effectually  as  if  the  parties  hereto 
were  not  married  and  had  never  been  inarrled, 
sod  tbat  eadt  party  heM^  rdeases  and  re- 
linquishes to  tbe  other  party,  and  to  hla  or  her 
heirs,  assigns  and  leyal  representatives,  aU 
claims,  demands  and  interests  against  or  Id  the 
estate  of  the  other  upon  the  death  of  either. 

"Ninth.  That  tbe  parties  hereto,  and  each  of 
them,  do  hereby  waive  and  relinquish  and  sar- 
rcnder  any  and  all  daims  and  rights  to  inherit 
from  the  other  In  case  one  or  both  of  the  par^ 
ties  hereto  shall  die  intestate,  which  claim  and 
right  and  all  of  them  said  parties  and  each  of 
them,  respectively,  do  herel^  and  do  now  for- 
ever relii^nlsb  and  surrender  in  favor  of  all  of 
the  hdrs  of  such  party  so  dying  and  to  the 


m 

ezduaion  of  either  and  each  of  tiie  said  first  or 
second  parties  hereto,  respectively. 

"Tenth.  Tbat  the  parties  hen  to  do  and  have 
hersby  settled  and  forever  adjusted  by  and  be- 
tween themselves  all  present  and  fatore  proper- 
ty rights  of  every  kind  and  nator^  whether  eom- 
mnnity  or  separate  property,  wheresoever  the 
same  is  or  may  be  located,  and  all  other  rights 
and  daims  which  stther  may  have  or  cUim  to 
have  against  the  other  so  &ir  aa  their  property 
rights  are  concerned,  and  in  addition  thereto 
the  said  parties  hereto  do  hereby  settle  and  ad- 
just, and  have  settled  and  adjusted,  and  for- 
ever determined  all  their  respective  rights  to, 
of  and  Id  any  inheritances  tiie  one  from  the 
other,  respectlTdy." 

On  the  same  date  there  was  delivered  to 
tbe  wife  and  recorded  at  her  request,  a 
grant  deed,  from  the  husband,  conveying  to 
her  the  property  on  which  she  bad  declared 
a  homestead,  the  other  parcels  of  the  estate 
having  been  theretofore  conveyed  to  her.  On 
the  same  date,  to  wit,  Jtfly  25,  1916,  another 
Instrument  in  writing  was  executed  by  the 
parties,  whereby,  after  reciting  that  differ- 
ences had  arisen  between  them,  "by  reason 
of  which  it  may  become  necessary  that  the 
marriage  •  *  ♦  be  dissolved  by  proper 
legal  proceedings  *  ♦  •  and  In  order  that 
there  may  be  no  controversy  between  the 
parties  at  the  time  of  said  event.  If  it  does 
occur,  In  reference  to  alimony  and  attorney's 
fees,"  it  was  agreed  that  commencing  with 
August  1st,  following,  the  husband  should 
pay  to  the  wife  $40  per  month  op  to  April  1, 
1917,  which  paymoita  at  said  time  shoald 
cease,  except  In  the  event  the  wife  Instltnted 
an  action  for  divorce.  In  which  case  in  addi- 
tion to  ¥125  to  be  paid  by  the  hn^band  for 
flttwney's  fees  and  costs,  said  paymMtts  of 
$40  per  month  should  contlnne  to  be  paid  to 
tbe  wUle  for  her  anpport,  and  In  Uen  of  ali- 
mony; providing  that  if  rile  obtained  an  in- 
terlocutory decree  by  Octirfwr  1,  191T,  the 
payments  should  continue  for  one  year  there- 
after, at  the  expiration  of  wbldi  time  they 
should  cease  and  the  husband  be  released 
from  further  obligation  fbr  maintenance  and 
support  of  the  wtfie.  It  waa  fnrthte  agreed 
that  tbe  wife  should  not  Interfwe  with  the 
business  of  tbe  hnsband,  and  tbat  If  be  fail- 
ed to  make  the  payments  as  agreed  she 
night  terminate  the  agreement,  and  farther 
agreed  that  no  action  for  divorce  brought 
by  the  wife  should  be  based  on  the  'grounds 
of  adultery  of  the  husband.  On  November 
1,  1916,  the  husband  died,  leaving  a  will, 
which  was  admitted  to  probate  and  letters 
testamentary  Issued  to  Chas.  E.  Putnam  as 
executor. 

[1]  Appellant's  chief  contention  Is  that  Ex- 
hibit B,  by  which  the  parties  declared  thnt 
all  property  owned  by  them  was  community 
estate,  which  under  an  executed  agreement 
(secUon  1661,  Civ.  Code)  was  divided,  the 
husband  conveying  to  tbe  wife  as  her  sole 
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and  separate  estate  real  property  of  an  ad- 
mitted ralne  of  upwards  of  |A,000,  the  title 
to  i»-hldi  stood  la  his  name,  Is  rold  on  Its 
face.  Constdered  alone,  there  Is  no  merit  In 
this  contention.  The  contract  la  clearly  one 
authorized  by  section  158,  Civil  Code.  Yoa£:- 
am  T.  KlDgecy,  126  CaU  SO^  58  Pae.  824.  It 
was  made  try  partfea  capable  of  coutracting 
and  upon  a  sufficient  consideration.  Conoed- 
Ing  at  the  time  of  the  hnsband's  death 
pellant  was,  In  the  absence  of  an  agreement 
for  a  separation,  as  was  tbe  case  In  Bstate 
of  Miller*  168  CaL  420,  m  Pac.  255,  and 
Estate  of  Toell,  104  Oal.  540,  129  Pa&  009, 
and  therefore,  as  his  widow,  mliUed  to  the 
rights  and  pr(^»ert7  accorded  by  eecUon 
1465,  Code  of  OItII  Procedure  nerertheless, 
by  the  terms  of  the  agreemoi^  petitioner  In 
express  terms  and  In  language  that  la  most 
apt  for  the  purpose  relinquished  all  claim 
and  rl^t  to  his  property  and  estate,  thus 
barring  hereelf  from  the  claims  made,  Just 
as  efTectoally  as  such  an  agreement  would 
bar  her  right  as  widow,  to  administer  upon 
the  estate  of  her  deceased  husband.  Estate 
of  Walker,  169  Cal.  400,  146  Pac.  868. 

[2]  Tbe  eubject  of  the  agreement  was  all 
the  community  property  of  the  parties.  This 
though  not  specifically  mentioned  other  than 
as  securities  (Thayer  v.  Wathen,  17  Tex. 
Civ.  App.  882,  44  a.  W.  906  ;  85  Oyc.  1283). 
"which  he  now  owns  or  may  acaulre,"  in- 
cluded tbe  insurance  policies  upon  the  life 
of  the  husband,  In  which  petitioner  had  no 
vested  Interest,  and  hence,  presumably,  the 
assured  had  the  right  to  substitute  for  her 
Uie  name  of  some  other  beneficiary. 

[S]  Petitioner  Insists,  however,  tbat.  con- 
ceding the  agreement,  when  considered  alone, 
Is  valid,  and  constitutes  a  relinquishment  of 
Jber  asserted  rights,  nevertheless,  it  must  be 
read  and  Interpreted  In  connection  with  Bx- 
talUt  0  as  a  part  thereof.  That  tbe  two  doc* 
mnents  made  at  the  same  time  most,  under 
sectitHi  Civil  Code,  be  deemed  one  in- 
Btnuneet,  and,  thns  cooaldered,  It  Is  void  on 
its  face,  for  ttie  reason  Uiat  It  vUdated  good 
morals,  as  It  shews  ttie  dorign  and  purpose 
tberectf  was  to  facilitate  the  procuring  of  a 
divorce.  Kewman  ▼.  Freltas,  129  CaL  283, 
61  Pac  907,  60  L  B.  A.  648.  We  are  not  Im- 
pressed with  connsdl'B  argument  upon  this 
point  Conceding  tbe  agreement  designated 
"Exhibit  C"  to  be  veld  for  tlie  reason  that  It 
was  calculated  to  induce  or  facilitate  tbe 
bringing  of  an  action  for  divorce  as  claimed 
by  appellant,  it  relates  to  a  different  sub- 


ject, and  Jj8  entirely  distinet;  disooonected, 
and  separable  from  the  valid  tgre^wnt  dea- 
Ignated  as  "Exhibit  B." 

£4]  Moreover,  since  it  imposed  no  obliga- 
tion upon  the  wife  to  sne  for  a  divorce^  It 
cannot  be  deemed  a  ocmstderatlon  tor  the- 
execution  ot  Exhibit  B.  No  possible  cause 
of  action  in  favor  of  the  Inisband  coxdd  have 
grown  out  of  the  wlftfa  failure  for  any 
length  of  time,  nor  fi>r  any  cause,  to  sue  Um 
for  divorce,  nor  In  case  of  audi  salt  could  the 
agreement  (Exhibit  Q  control  tbe  action  of 
the  court  In  the  exercise  of  its  discretion.  In 
allowing  her  alimony  or  attorney's  fees.  No 
act  of  omission  or  commission  on  the  part 
of  either  party  in  violaUm  of  the  provisions 
of  Exhibit  C  could  affect  Qie  acts  bad  and 
takai  under  the  terms  of  Exhibit  B. 

[5]  It  la  next  claimed  that,  assuming  the 
contract  on  its  face  to  be  valid,  it  is  shown 
to  be  void  by  reason  of  extrinsic  matters  al- 
leged in  the  complaint  This  contention  Is 
based  upon  a  number  of  grounds,  among 
which  it  is  claimed  tbe  purpose  thereof  was 
to  facilitate  a  divorce  between  parties  and 
hence,  founded  upon  an  immoral  considera- 
tion; tbat  it  was  procured  by  fraud,  con- 
sisting in  tbe  allied  fact  that  deceased  kp- 
resented  that  unless  she  entered  into  the 
agreements  he  would  abandon  her  forever 
without  support;  that  he  promised  that  ber 
name  as  beneficiary  In  certain  certificates  of 
membership  in  the  Bankers*  Life  Associa- 
tion would  not  be  changed,  so  tbat  uimn  his 
death  the  proceeds  thereof  would  be  paid 
to  ber;  that  a  will  heretofore  made  by  blm 
in  ber  favor  should  not  be  revoked,  and  tbat 
she  signed  the  Instruments  as  the  result  of 
coercion  and  undue  Influence  practiced  upon 
her  by  deceased.  As  to  alt  these  and  otber 
like  allegations,  In  so  far  as  they  are  anffl- 
clent  to  constitute  fraud  upon  whatsoever 
grounds  based,  a  sufficient  answer  tbereta 
since  we  hold  tb»  contract  valid,  la  Oiat, 
while  petitioner  sought  a  resdstfon  of  the 
iMEreBmoit  under .  whldi  tbe  commnnity  of 
tbB  couple  was  divided,  and  real  pzopectr 
of  96,000  In  value  acta^ly  coorayed  to  her 
as  her  sole  and  separate  estate,  she  nelOier 
restored,  nor  offered  to  restore,  flie  eame, 
whidi  by  section  1601,  Civil  Code^  Is  made  a 
condition  precedent  to  the  maintenance  of  an 
action  to  rescind. 

The  Judgment  and  order  are  affirmed. 

We  coacar:  RICHARDS,  Judge  pro  tern.; 

SI.OSS,  J. 
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IfcDONOUQH  T.  GOOPEB.   (SftC  2nS&} 
(SnprcDH  Ooort  of  California.  Dec.  10,  191S.) 

1.  Watebs  ai?d  Watib  C9oinsBB  «S3231— Ib- 

BIGATIOH  —  SaLX  FOB  AbBESSUHT  —  DBED  — 
CONCIiUSIVKNBSS, 

St.  1897.  p.  2n,  I  48,  makes  deed  foUowing 
■ale  for  nonpaymait  of  aaaeesmeztt  levied  by 
lirisatioD  dwtrict  cracluBiTe  with  respect  only 
to  matter*  sot  covsred  by  preeeding  provision, 
dedaring  ita    act  as  pcuna  facia  avidence. 

2.  WATXB8  AXTD  WaTEB  OomSKS  •»281— IB- 
BIOATIOH  —  SaIX  rOB  ABSBSSIEEirF  —  DlBD  — ' 

COMCLtrarVBHEBS. 

Under  St.  1887,  p.  271,  I  48.  deed  foUmriog 
■ale  for  Doopaymeat.  of  aaawpont  iBTiad  by 
irrigatioo  diitrict  is  not  eoMclnain  of  lawftil 
aaacMoient  of  jiroperty. 

8.  Watbbs  akd  Watbb  Oottbses  ^sv281— Ib- 

UflATIOM— SPKOIAL  AB8BS8MBNT. 

Under  St.  1897.  p.  274.  H  S9,  60.  there  is 
no  requiruieDt  as  to  how  special  awesBmeat 
levied  by  irrigation  district  shall  be  entered  on 
roll,  and  s^regation  is  not  casendal. 

4.  WATEBfl  AHD  WaTD  C0UBSE8  ^»2S1— Ib- 
BIOATXOfl— fiALB  nw  AB8B88Mlim»— GBBTITI- 
CATK. 

Certificate  of  sale  ita  delinquent  assessment 
levied  by  irrigatioD  district,  though  it  was  not 
dated  on  day  of  sale,  and  did  not  specify  when 
purchaser  would  he  entitled  to  deed,  sufficiently 
met  snbstantial  requirements  of  statute  <St. 
1897,  p.  264). 

5.  Watkbs  and  WAflEB  GoUBSXfl  «=>231— Ib- 
BIOATIOH— SaXB  rOB  AeaBBBMUT— CBMmn- 
CATE. 

Format  irregnlarlty  of  certiflcata  of  Bai»  on- 
der  ABseasment  levied  by  irrigation  district,  in 
tliat  it  was  not  dated  on  day  of  sale,  held  cured 
by  curative  dause  of  St,  1697,  p.  271,  |  48, 
making  deed  couclttdTa  evidence  of  regularity 
<a  ptoceedlnga. 

DfiVBTtmeat  1. 

Appeal  from  Superior  Court,  StanUlaiu 
County ;  W.  H.  Langdon. 

Action  by  Thomaa  BlcDonough  against  Ida. 
B.  Cooper.  Fnnn  a  Judgment  for  deteod- 
an^  plalatlfl  ivpeala.  A(Bnned. 

Griffin  &  Carlson,  of  Modesto,  and  Geo.  Cos- 
grave,  of  Fresno,  for  appellant, 

W.  H.  Hatton  and  Hatton  ft  Scott,  aU  of 
If odesto,  for  reapondait: 

SLOSS.  J.  Action  to  quiet  title  ,  to  two 
parcels  of  land  in  the  dty  of  Modesto.  The 
court  gave  judgment  declaring  defendant,  Ida 
B.  Cooper,  to  be  the  owner  of  the  property. 
Hie  plalntltC  appeals  from  the  Judgment. 

The  plaintiff  deralgned  title  from  the 
United  States.  The  defendant.  Cooper, 
claimed  under  a  deed  following  a  sale  for 
nonpayment  of  an  assessment  levied  by  the 
Modesto  irrigation  district  for  the  year  1905. 


■.HI  Section  48  of  tbs  act  uader  wbidi  tb* 
sale  was  bad  makes  the  oollector'a  deed,  duly 
acknowledged  and  proved,  prima  fade  evi- 
dence that  the  proceedings  were  regulaif  In 
seven  specified  partfcalaiB,  and  thai  declares 
that  andh  deed  Is  oonduslTe  evidence  of  "the 
regularity  of  all  Qie  proceedings  firam  the 
assessment  by  the  assessoTp  indntlve,  up  to 
the  execution  of  the  deed."  St.  1897,  p.  271. 
This  oondoaiTe  evldrace  dause  differs  from 
section  8787  of  the  PoUtlaal  Code  la  that  it 
does  not  qualify  the  word  "proceedings"  by 
the  word  ''other."  Neverttaelass,  we  do  not 
doubt  that,  as  was  Intimated  In  Escoodido 
B.  8.  Dlst  T.  BsGondldo  SenUnarr,  130  Cal. 
128,  133,  62  Pac.  401,  and  held  In  Bmsebi  t. 
Cooper,  SO  Cal.  App.  682,  602,  109  Pac  728. 
734.  the  le^slative  Intent  was  that  the  deed 
should  bsi  condnaive  with  reqwct  only  to 
matters  not  covered  by  the  preceding  provi- 
sion dedarlng  Its  effect  as  prima  fade  evi- 
dence. 

[2]  The  appdifuat  attacks  the  regolarit^ 
and  validity  of  the  assessment  itself.  Un* 
dee  section  48  the  deed  Is  prima  fade  evi- 
dence that  "the  property  was  assessed  as  re> 
quired  by  taw."  The  Legislature  did  not, 
therefore  (assuming  that  it  might  have  done 
so  without  violation  of  constitutional  rights), 
undertake  to  moke  the  de^  conclusive  of  the 
lawful  assessment  of  the  property. 

[3]  It  appears  that  in  1005  a  special  assess- 
ment of  ^,000  was  authorized  by  election. 
The  board  of  directors  found  it  necessary 
to  raise  an  additional  sum  of  $05,525.65  for 
interest  on  bonds.  They  made  a  levy  of  $1 
on  each  $100  of  property  valuation  to  meet 
the  special  assessment,  and  of  $1.55  per  $100 
for  paying  the  interest.  The.  assessment  roll 
was  made  up  to  show,  under  the  head  of 
"total  amount  of  all  taxes,"  the  amount  of 
tax  figured  at  the  rate  of  $2.55  per  $100  of 
Valuation.  The  amounts  levied  on  account 
of  the  spedal  asseasmait  and  the  assessment 
for  interest  were  not  sepai'dtely  computed 
and  carried  out.  Section  38  of  the  act  (Stats. 
1897,  p.  267)  prescribes  the  method  of  levy- 
Ing  the  assessment  for  the  payment  of  an- 
nual Interest  on  outstanding  bonds.  It  then 
provides  that  "the  secretary  of  the  board 
must  compute  and  enter  in  a  separate  col- 
umn of  the  assessment  book  the  respective 
sums,  in  dollars  and  cents,  to  be  paid  as  an 
aisesnnmt  oo  the  pr(q;>erty  therdn  enumerate 
ed."  Sections  69  and  60  (SUts.  1897.  p.  274) 
deal  with  special  assessments.  Section  60 
deelares  bow  the  rate  of  such  assessment 
shall  be  ascertained,  and  provides  ttiat  "the 
assessments  so  levied  shall  be  computed  and 
entered  on  the  assessment  roll  by  the  secre- 
tary of  the  board,  and  collected  at  the  same 
time  and  in  the  same  manner  as  other  as- 
sessments provided  for  herein."  The  require- 
ment of  the  act  Is  merely  that  the  special 
assessment  shall  be  computed  and  entered 
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on  the  a— esBment  roll  by  the  aecretiUT*  It 
Is  to  be  "effected"  la  tb»  same  wamer  as 
other  assessmoita,  hot  the  statute  does  not 
prescribe  any  partknlar  manna  In  vbldi  it 
shall  be  entered  on  the  roU,  In  the  absence 
of  any  specific  requlremoit  that  tt  shall  be 
separatdy  entered,  we  see.no  reason  for  hold- 
ing Bodi  segregation  essential. 

[4.  S]  Tte  BX)peIlant  claims,  farther,  that 
the  certificate  of  sale  Issued  by  the  collector 
was  irregular  In  two  particulars.  The  al- 
leged defects  are  tibat  the  certificate  is  not 
dated  on  the  day  of  the  sale,  and  that  it  does 
not  specify  when  the  punihaser  will  be  en- 
titled to  a  deed.  The  facts  bx  these  regards 
are  the  same  as  those  considered  in  Brusdbl 
T.  Co(q;>er,  supra,  30  Cal.  App.  at  pages  693- 
694, 159  Pac.  728.  734.  The  court  there  held 
that  the  certificate  sufilclently  met  the  sub- 
stantial regutrements  of  the  statute,  and 
with  this  conclusion  we  are  In  accord.  Fur- 
thermore, tt  may  be  pointed  out  that  any  Ir- 
regularity In  the  certificate  Is  cured  by  the 
conclusive  evidence  clause,  since  the  reg- 
ularity of  the  certificate  Is  not  one  of  the 
matters  as  to  which  the  deed  Is  made  prima 
facie  evidence.  The  provision  for  a  certifi- 
cate might  have  been  omitted  from  the  stat- 
ute altogether  without  Impairing  any  con- 
stitntlonal  right  of  the  property  owner. 
Any  Irregularity  In  the  form  of  such  certifi- 
cate may  therefore  be  remedied  by  a  cura- 
tive clause  sudi  as  that  contained  In  section 
4S.  Chase  v.  Trout,  146  Gal.  SSO,  80  Pac. 
81;  Balrd  v.  Monroe,  ISO  Cal.  660,  668,  89 
Pac.  852 ;  Bank  of  Leinoore  v.  Fulgham,  151 
Ca!.  234,  90  P&c  936;  Imperial  Land  Co.  v. 
Imperial  Irr.  Dlst,  173  Oal.  660,  663.  161 
Pac  113. 

No  other  points  are  made. 

The  Ju^ment  is  affirmed.  . 

We  concur:  VICTOB  E,  SHAW,  Judge 
pro  t^. ;  BIGHABDS.  Judge  pro  ton. 


LOS  ANGBUiS  OOUNTT  et  aL  T.  LBWIS 
et  at   (U  A.  5610.) 

(Supreme  Court  of  Oalifomia.   Dec  13, 1918.) 

1.  JuoeiBiTT  «s>104r-BnTiira  AMmt~8/om- 
omcT  9w  MonoR. 

Oonit.  on  sBttlng  ssMe  default,  properly  set 
aside  a  jndgiMBt  tttared  thenon,  although  the 
motion  did  not  ask  tor  meh  relief. 

2.  JUBOMSFT   «C»iei— BRXIITA    AnDK  Ds- 

TA1TI.T— SwnoiEKox  Avpuo^noit— "Ao- 

COHFAniED  WITH  COFT  OT  AHSWSB." 

Where  defendant  served  answer  after  default 
entered,  and  clerk  kept  it  without  filing  it,  a 
notice  of  motioa  stating  that  it  would  be  based 
upon  "said  answer  and  the  afKdavits  attached 
hereto,**  no  copy  of  the  answer  being  served 


BBPOBXEB  (OaL 

with  such  notice,  was  "accompanied  with  a 

copy  of  the  answer,"  within  Code  GIv.  Proc 
I  473,  as  amended  by  St  1817,  p.  242. 

3.  Appbal  Ann  Ebbob  «=»935(2)  —  Pbebumf- 

TIOKS  Olf  APPKAI^BSGOBD. 

Where  the  record  on  appeal  from  an  order 
setting  aside  a  default  was  prepared  under 
Code  Civ.  Proc.  |  963a  et  aeq.,  at  the  request 
of  plaintiffs,  and  stipulated  as  correct  by  coun- 
sel, and  settled  by  ^e  judge,  but  did  not  con- 
tain a  copy  of  the  proposed  answer,  which  ac- 
companied the  notiee  of  motion,  it  must  be  a»- 
sumed  that  the  answer  was  brought  to  tbO' 
attention  of,  and  considered  by,  the  court,  and 
that  it  stated  a  good  defense  on  the  merits. 

'4.  Appkal  and  EIbbob  «»967(1)  —  Btanvo 
Aside  DEarAXTur— Rbvikw  — DmoamoH  <w 

COUBT. 

It  is  only  La  very  plain  case  of  abuse  of 
discretion  that  appellate  court  will  disturb  ac- 
tion of  trial  court  In  overruling  moti<m  to  set 
aside  default,  especially  where  relief  was  grant- 
ed and  application  therefor  was  made  proinptly. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Aogeles 
County;  Grant  Jackson,  Judge 

Action  by  the  County  of  Los  Angeles  and 
others  against  Walter  A.  Lewis  and  others. 
From  an  order  granting  the  motion  of  de- 
fendant Lewis  to  set  aside  a  d^ult,  enter- 
ed for  his  failure  to  plead,  the  plalntiffB 
peal.  Atfirmed. 

A.  J.  Hill,  Co.  Counsel,  and  David  B. 
Faries,  Deputy  Go.  Counsel,  both  of  Los  An- 
geles, for  app^lants. 

Geo.  L.  Sandent  at  Urn  Angelaa,  tat  te- 
spondoit. 

ANGBLIiOm,  C.  J.  'nils  la  an  appeal 
by  plaintiffs  from  an  order  granting  the  mo- 
tion of  defendant  Lewis  to  set  aside  his  de- 
fault, entered  for  his  failure  to  plead  with- 
in the  time  allowed  therefor  by  law. 

[1]  By  the  same  order  the  court  vacated 
the  Jndgmait  entered  upon  the  default  on  the 
day  that  notice  of  the  motion  was  filed,  al- 
though neither  the  notice  of  motion  nor  the 
motion  itseif  a^ed  for  sndt  relief.  We 
agree  with  the  District  Court  of  Appeal  of 
the  Second  Appellate  District,  that  if  the 
default  was  properly  set  aside  there  no  lon- 
ger existed  any  basis  for  the  Judgment,  and 
the  court  was  warranted  in  setting  aside  the 
same. 

The  motion  was  one  under  section  473, 
Code  of  OlvU  Procedure,  and  in  substance 
one  upon  the  ground  of  mistake,  inadvertence 
and  excusable  neglect.  Summons  was  serv- 
ed in  the  action  on  February  1. 1918,  and  the 
last  day  for  Lewis  to  plead  was  February 
11,  1918.  The  default  of  Lewis  was  entered 
on  February  13,  1»1S.  On  the  last-named 
day,  subscqumt  to  the  entry  of  the  default, 
he  served  his  answer  on  the  plaintlfla  and  of- 
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fered  the  same  to  the  clerk  of  the  court  for 
flUng.  It  was  not  filed,  but  the  tieA  has 
ever  since  had  It  In  his  custody.  No  doilal 
as  to  any  of  these  mattes  Is  contaloed  In 
the  coonter  affidavit  filed  by  pblDtfffis  on  this 
motion.  On  February  15th  notice  of  the 
motion  to  set  aside  the  default  was  served 
ADd  the  same,  being  heard  on  Febroary  18th, 
was  thereupon  granted. 

{Zl  The  notioe  of  motion  stated  that  it 
would  be  based  upon  "said  answer  and  the 
affidavits  attached  hereto,"  but  no  ct^y  of  the 
answer  was  served  with  such  notioe.  Section 
473,  Code  of  Civil  Procedure,  as  amended  In 
1917  <St  1917.  p.  242).  provides  that  sudi  an 
application  as  was  hen  made  "must  be  ac- 
companied with  a  copy  of  the  answer,  or  oth- 
er pleading  proposed  to  be  filed  therein,  oth- 
erwise said  ai^Ucatlon  shall  not  be  granted." 
The  principal  point  made  on  this  appeal  is 
that  this  application  was  not  "accompanied" 
by  a  cxapy  of  the  answer,  within  the  meaning 
of  this  provision,  and,  therefore,  that  It  was 
error  to  grant  it.  We  think  that,  in  view  of 
the  Cacts  stated,  the  aiMlcatlon  was  In  sub- 
stance and  effect  so  accompanied,  and  that  to 
hold  otherwise  would  be  to  deny  Lewis'  right 
to  a  |iM^H"g  on  the  merits  by  an  unneces- 
sarily strict  coQstmctloQ  of  the  provision. 
Tbe  plain  object  of  the  provisioa  was  alm- 
jdy  to  teqolire  Oie  deUnqvent  party  seeking 
leave  to  contest  on  the  merits,  to  show  his 
good  totth  and  readiness  to  at  once  file  Ills 
answer  In  the  event  that  leave  &  granted  by 
producing  a  oc^y  oi  the  proposed  answer  Cor 
ttw  inspectioQ  at  his  adveraary  and  the  court 
Sobrtantial  compliance  with  the  proviaicm  ot 
course  requires  such  production  in  connec- 
tion vith  tbe  appUcatlwi  for  relief.  Here  ad- 
mittedly the  proposed  answer  was  aerred 
(by  deUvery  of  copy)  on  tbe  adverse  parUes 
two  days  before  the  giving  of  the  notice  of 
motion,  and  thereupon  ofT^ed  for  filing  and 
left  In  the  custody  of  the  detk.  The  notice 
of  motion  showed  t£at  this  was  the  answer 
that  Lewis  desired  to  file  and  that  the  mo- 
tion would  be  based  In  part  upon  the  same, 
and  the  affidarlt  of  Lewis,  a  cc^y  of  wbtch 
was  served  with  the  notice  of  motion,  showed 
that  the  answer  desired  to  be  filed  was  Qie 
<me  served  and  (^ered  for  filing  aa  February 
IS,  1918,  wbldti  had  ever  since  that  date  been 
In  the  custody  of  the  clerk.  The  prorlsicm  of 
section  478,  Code  at  Glvtt  Procednre,  here  in- 
volved, like  the  remainder  of  tiie  sectl<Mi. 
must  be  literally  constrned  with  a  view  to 
substantial  justice,  and  we  are  of  the  opin- 
ion that  It  must  be  held  that.  In  -view  ot  the 
facts  stated,  the  appUcatku  A>r  relief  was 
"accompanied**  with  a  copy  of  the  answer 
prf^tosed  to  be  filed. 

[I]  Tbe  record  on  appenl,  prepared  under 
section  953a  et  seq^  at  the  request  of  tbe 
plaintiffs,  and  stipulated  as  correct  by  coun- 
s^,  and  settled  by  the  trial  Judge,  does 


not  ontain  a  copy  of  the  proposed  answer, 
niere  Is  nothing,  however,  in  the  order  grant- 
ing the  motion,  or  in  such  record,  exdndlng 
the  idea  that  the  proposed  answer,  which  ad- 
mittedly had  been  served  and  offered  for  fil- 
ing and  was  In  the  custody  of  the  clerk,  was 
brought  to  the  attention  of  and  considered 
by  the  court,  as  the  notice  of  motion  indicat- 
ed it  would  be,  and  we  think  that  In  support 
of  the  action  of  the  court  it  must  be  so  as- 
sumed. We  think,  likewise,  that  in  support 
of  the  actitxi  of  the  court  tt  niist  bare  be 
assumed  that  each  answer  etated  a  sood  de> 
fense  on  the  merits. 

[4]  We  have  considered  plalnUff's  conten- 
tion that  the  matters  shown  In  support  of 
the  dalm  that  Lewis  should  be  relieved  from 
his  default  did  not  make  a  suffldeot  case  for 
relief  to  warrant  the  action  of  the  court,  and 
have  concluded  that  it  may  not  fairly  t>e  held 
that  the  learned  Judge  of  the  superior  court 
was  guilty  of  an  abuse  of  the  discretion  com- 
mitted to  him  in  determining  that  a  sufficient 
ease  was  made  to  authorise  the  relief  sought. 
It  is  only  in  a  very  plain  case  of  abuse  of  dis- 
cretion that  this  court  will  disturb  the  action 
of  the  trial  court  in  a  owtter  of  this  char- 
acter, especially  iriiere  the  relief  is  granted 
and  th»  aj^Ucatlon  tberefOr  is  made  as 
promptly  as  It  was  In  tbia  case. 

lu  view  of  what  has  been  said,  no  other 
point  made  requires  notice, 
order  la  affirmed. 

Wo  eoacur:  WILBUR,  J.;  SLOas,  J.; 
MBLTIN.  J.;  BIOHAltt>s,  Judge  pro  tem.; 
LOBIGAN,  J. 


SLAKES  T.  McGOBHICK-SAEIVrZER  00. 

(Saa  2700.) 


(Supreme  Court  of  California.   Dec.  11.  1918.) 

1.  MOBTaAOM  •wlTd— VAn.UB3B  TO  Rkoobd— 
BlOHIIB  or  SUBBBQUBHT  PtlBCHABISB. 

Ctv.  Oode,  I  does  not  benefit  a  subse- 
gaent  puichaser  or  incumbnuicer  who  took 
with  actual  notice  of  a  prior  unrecorded  mort- 
gage, in  view  of  section  1217. 

2.  JuxwuxifT  4b»982  —  Ru  Adjudioata— 
Mbbttb. 

To  operate  aa  a  bar,  a  judgment  In  a  fonaer 
action  must  have  been  on  tbe  merits. 

3.  JvnavxTxr  <=>956<5)  —  Res  A.ojin>iOATA— 
Bviouvos. 

To  determine  whether  a  former  Judgment  is 
res  adjudicated  the  entize  reoord  of  such  former 
action  ihould  be  examined. 

4.  Jddghent  «=»690<1)  —  Res  AjkurniCATa— 
Mattebs  Not  AnjCDiCATso. 

Where  in  a  foreclosare  suit  against  the 
owner  and  one  who  had  purchased  at  an  ex-^ 
•ecution  sale,  there  was  a  decree  agaioBt  the 
mortgagtw,  wtdch  stated  that  court  had  no  ja- 
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rlBdietton  to  mtO»  priority  of  daims  of  mort- 
gagee,  utd  parchAser  that  "plaintiff  have  and 
reoorer  notfalnc  of  or  from"  tiie  puidiaaer, 
mortgagee  waa  not  catopped  to  bring  action 
against  the  puicbaaer  to  eitabUib  the  priority 
of  his  morti^ve. 

Department  1. 

Appeal  from  Superior  Court,  Sbasta  Coun- 
ty; James  Q.  Estop.  Judge. 

Action  by  George  W.  Slaker  against  the 
HcCormidE-Saeltzor  Company.  Judgment 
for  plaintiff,  and  deCsndant  appeals.  Af- 
firmed. 

Carr  &  Kennedy*  of  Bedding,  for  appel- 
lant 

Braynard  tt  Kimball,  of  Beddlnfi^  tax  re- 
spondent 

SI^OSS,  J.  In  May,  1912,  Nannie  R.  Frlck 
executed  and  delivered  to  plaintiff,  Slaker, 
a  mortgage  of  real  property  to  secure  her 
promissory  note  for  $1,000:  The  mortgage 
was  not  recorded  until  January  4,  1916.  In 
the  meauwhile,  the  appellant,  the  McCor- 
mlck-Saeltzer  Company,  commraced  an  ac- 
tion against  Nannie  R.  Frick  and  her  hns- 
band,  and  levied  an  attachment  ou  the  mort- 
gaged  property.  It  recovered  Judgment  In 
the  action.  Execution  was  Issued,  and  Uie 
ai^llant  purchased  the  property  at  the  ex- 
ecution  sale.  A  certificate  of  sale  was  Is- 
sued to  appellant  on  November  10,  1915,  and 
was  recorded  prior  to  the  recordtaig  of  plain- 
tlfTs  mortgage. 

Thereafter  plaintiff  commenced  an  action 
to  foreclose  his  mortgage,  making  the  Pricks 
and  the  McCormlck-Saeltzer  Company  par- 
ties defendant  The  latter  appeared,  filing 
an  answer  and  a  cross-complaint  The  court 
gave  a  decree  of  foreclosure  against  the 
Fricks.  The  decree  adjudged  "that  this  court 
has  no  Jurisdiction  to  determine  in  this  case 
the  legal  Question  Involved  as  to  the  priority 
of  the  respective  Hens  or  dalms  of  the  plaln- 
tlfF  and  said  defendant'  the  McOormick- 
Saeltcer  Company,  a  corporation,  in,  xxpoa, 
and  to  the  premises  described  In  said  mort- 
gage," and  followed  Uiis  dause  with  an  ad- 
judication that  plaintiff  recover  nothing 
from  the  McGormick-Saeltser  Company,  and 
that  tbB  latter  Kcover  nothing  from  idftintiff. 
Following  the  tilal  of  the  foreclosure  sntt, 
this  actlni  was  brought  by  plaintiff  to  es- 
tablish the  priority  of  its  mortgage  over  ttie 
claims  of  the  appellant.  Judgfnent  went  In 
plaintiff's  favor,  and  the  McCormlck-Sadtaer 
Company  appeals. 

(1]  PasBiug,  for  the  moment  the  questions 
arising  from  the  prosecatlon  of  the  foreclo- 
sure suit  It  Is  clear  that  plaintiff's  rights 
were  properly  held  snpertor  to  those  of  the 
appellant.  If  appellant  had  had  no  notice  of 
plaintiff's  unrecorded  mortgage  prior  to  its 
purchase  on  ezecuth^  ita  certificate^  b^og 
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first  duly  recorded,  would  have  prevailed. 
Civ.  Code.  I  1214;  Oady  v.  Purser,  131  Cai. 
6S2,  63  Pac.  844.  82  Am.  St  Rep.  891.  But 
the  Iwoeflts  of  the  recording  statute  are  not 
available  to  a  subsequent  purchaser  or  In- 
cumbrancer who  takes  with  actual  notice  of 
a  prior,  though  unrecorded,  instrument  Civ. 
Code,  }  1217;  Bell  v.  Pleasant,  145  Cal.  410, 
78  Pac.  957,  104  Am.  St.  Rep.  61 ;  Boblnson 
V.  Mulr.  161  Cal.  U8,  90  Pac  521.  Here  the 
court  found,  on  suffldent  evldmce,  that  the 
appellant  had  actual  knowledge  of  plaintiff's 
mortgoge,  and  of  the  nonpayment  of  the  note, 
before  It  took  Judgment  In  its  action  against 
the  Fricks, 

Presentli^  the  point  In  various  forms,  the 
appellant  insists  that  the  Judgment  in  the 
foredosure  suit  Is  a  bar  to  any  recovery  by 
the  plaintiff  In  this  action.  The  foreclosure 
suit  was  pending  when  the  complaint  herein 
waa  filed.  It  had  gone  to  Judgment,  and  the 
Judgment  had  become  final  before  the  trial 
of  this  action. 

[2-4]  The  Issue  of  priority  as  between 
plalntlCTs  mortgage  and  the  appellant's  cer- 
tificate was  presented  in  the  foreclosure  salt. 
But  to  iterate  as  a  bar  or  estoppel,  the 
Judgment  in  a  former  action  must  have  been 
on  the  merits.  IS  R.  0.  L.  995;  23  Qyc.  U81; 
Gray  v.  Dongher^,  26  Cal.  268;  Hughes  v. 
IT.  8.,  4  Wall.  232,  18  L.  Bd.  S08;  Swift  T. 
Mcpherson,  232  U.  8.  SI,  84  Sup.  Ct  239,  68 
L,  Bd.  499.  .To  detnmlne  the  diaraeter  and 
scope  of  an  adjudication,  the  oitire  record 
of  the  prior  action  Is  to  be  examined.  Wat- 
son V.  Lawson,  108  Cal.  235.  241,  186  Pac 
961;  Smith  v.  Anid,  31  Kan.  262.  266,  1  Pac. 
626.  Looking  merely  to  the  Judgment  In  the 
foreclosure  suit,  it  Is  very  plain  that  the 
court  did  not  therein  undertake  to  iiass  up- 
on the  merits  of  the  controversy  between 
Slaker  and  the  McCormlck-Saeltzer  Compa- 
ny. What  it  did  waa  to  decline  to  determine 
that  controversy  for  the  reason  that  it  was 
without  Jurisdiction,  in  that  action,  so  to  do. 
Whether  the  holding  that  it  had  no  Juris- 
diction was  sound  or  erroneous  is  not  a  ques- 
tlrai  for  consideration  here.  The  essential 
point  is  that  there  was  no  adjudication  of 
the  merits.  Having  reached  the  conduston 
that  It  locked  Jurisdiction,  the  court  might 
more  appropriately,  perhaps,  have  ordered  a 
dismissal  aa  to  the  McCormtck-Saeltrer  Com- 
pany, instead  of  adjudging  tibat  the  plaintiff 
"have  and  recover  nothii^  of  or  from"  said 
deCmdant  But  the  mere  form  of  words 
fonnd  In  this  part  of  the  Judgment  is  not 
contndllng  (Dixon  Slndear,  4  Vt  854,  24 
Am.  Dec.  BWt,  since,  upon  a  reading  of  the 
entire  decree.  It  la  apparent  that  the  court 
had  no  thought  of  dedding  the  question  now 
in  dispute  (see  Smith  v.  Auld,  supra).  In 
effect,  the  former  Judgment  amounted  to  a 
dismissal  as  to  the  McCormlck-Saeltzer  Com- 
pany, 


177  PAOIFIO  REPOBTiBR 


Digilized  by  Google 


EX  FABTK  VRETZ 


Thtt  appellant's  dalm  was  tbat  It  held  a 
right  siQMiior  to  the  j^ntUTs  mortgage 
Uen.  Upon  Its  own  theory,  the  court  should 
have  dismissed  It  from  the  foredoaore  suit 
BeroDlo  r.  Ventara  Lumber  Co.,  129  CaL 
282.  237,  61  Pac.  958.  79  Am.  St  Rep.  118. 
This,  as  we  bare  seen,  is  precisely  vhat  was 
done,  and  there  Is  therefore  no  force  in  the 
claim  that  the  present  controversy  should 
have  been  litigated  In  the  former  action. 

The  Jndgmcnt  la  aflbined. 

We  concur:  RICHARDS,  Jndge  pro  tem.; 
TICrOB  n.  SHAW,  Judge  pro  tam. 


Ss  parte  PEITZ.  (Cr.  2209.) 
(Sopienie  Cbnrt  of  OaHfflrnia.   De&  lO^  11K1&) 

1.  CBunraL  laiw  «3>]jiO60)— Vaudir  or 
SsnnHOB— ImmsnoNAn  Sihtingi. 

An  indeterminate  senteDCe  and  a  jtidgBliBnt 
liasad  thereon,  where  imposed  for  an  offense 
committed  before  the  Indeterminate  Sentence 
JjKw  took  elEect,  were  void. 

2.  Habeas  Corftts  «=322(1)— Skitbhot. 
Where  prisoner  was  returned  to  conrt  after 

having  served  10  months  under  a  void  indeter- 
minate sentence,  and  a  sentence  of  one  year 
imposed,  the  prisoner  was  not  entitled  to  re* 
lease  on  habeas  corpus  after  two  monthi^  im- 
prisonment, the  second  Judgment  being  the  only 
valid  judgment,  and  the  term  of  imprisonment 
not  comman^ng  to  ma  until  deUvery  ol  ttM 
prisfmer  at  the  place  of  Impriaonownt  oader 
Pea.  Godflk  I  070i 

In  Bank. 

In  matter  (tf  the  ^ipUcatlon  ot  Henry 
Fritz  fm  a  writ  of  habeas  corpus.  WUt  dis- 
charged, and  petitioner  remanded. 

Hairy  nrlta,  In  pto.  pw. 

n.  8.  Webb,  Atty.  Gciu  ft>r  reapondant 

RICHARDS,  Judge  pro  tem.  The  petl- 
tkmer  aidled  for  a  writ  of  habeas  <m»imib  ask- 
ing for  his  rdeaae  from  the  state  prison.  Dp* 
lu  the  bearing  Oiareon  the  following  facts 
were  made  £•  appear:  The  crime  for  whkta 
the  petitioner  was  convicted  was  <ywnmi^fcw«i 
on  BMiruaiy  12, 1917.  On  the  2d  day  of  No- 
reaber,  1817,  a  Jodgmrat  of  the  supttliMr 
court  of  the  oounty  of  San  Joaquin,  he  was 
aentenced  to  suffer  Impriiooaient  In  the  said 
state  prison  for  «n  Indeterminate  period  ni 
not  less  than  one  nor  more  than  ten  years, 
nnder  the  Indeterminate  Sentence  Law,  which 
liad  gme  into  effect  in  the  month  of  July  of 
that  year.  In  the  month  of  March.  1916,  this 
cmirt  decided  the  case  of  In  re  X«e,  171  Pac. 
968,  In  which  It  was  held  that  aa  to  oflensea 
committed  prior  to  the  date  of  the  taking 
effect  of  the  Indeterminate  Sentence  Law  (St 


1917,  p.  665>  that  law  would  be  »  poet  facto, 
and  hence  Jndgmeifts  Imposing  Indeterminate 
sentences  upon  offenders  whose  offenses  had 
been  oommltted  before  such  law  went  into 
^ect  would  be  void.  The  conrt  In  that  case, 
however,  Indicated  the  course  to  be  pursued 
in  such  cases,  viz.,  that  sndi  offenders  would 
not  be  entitled  to  their  dlsdiarge,  but  should 
be  returned  to  the  superior  court  lu  which 
they  had  been  cravlcted,  fbr  the  Imposition 
of  a  proper  amtence.  In  coofonnity  with 
this  soggeated  prooedure,  the  petitioner  here- 
in was  returned  to  the  superior  court  of  San 
Joaquin  ooonty  and  was  therein  and  <m  the 
16th  day  of  April,  1915,  by  the  Judgment  of 
said  court  sentenced  to  a  term  of  irnivlson- 
ment  of  one  year  in  the  said  state  prison. 
Having  been  confined  therein  for  a  period 
of  ten  months  under  the  former  Judgment 
and  a»teace-of  said  oourt  and  having  been 
oonfloed  therein  for  a  period  of  more  than  two 
months  under  the  last  judgment  and  sentmcn 
tha«of,  the  petitioner  now  contends  that  he 
has  fully  served  the  term  of  one  year's  Im- 
prisonment Imposed  toy  said  second  Judgment 
and  sentence,  and  hence  Is  entitled  to  his 
discharge. 

[1, 2]  We  cannot  agree  with  this  cont^tion. 
In  aooordance  with  oar  ruling  In  the  case  of 
In  re  Lee,  supra,  the  first  Judgment  and  sen- 
tence nnder  which  he  was  confined  was  void, 
and  he  was  therefore  entitled  at  any  time  to 
have  obtained  his  release  therefrom  by  a  writ 
of  habeas  corpus.  That  judgment  and  sen- 
tenfie  being  void,  the  petitioner  was  properly 
returned  under  the  ruling  o<  In  re  Lee,  supra, 
to  the  court  in  which  be  was  convicted  for 
the  Imposition  of  a  proper  Judgment  and  sen- 
tence. This  Judgment  and  sentence  was  not 
an  amendment  of  the  former  void  Judgment 
and  seateace^  bat  was  an  original  and  the  only 
legal  judgment  and  sentence  in  hla  caa&  In 
Its  pronounoement  the  trial  conrt  was  enti- 
tled to  ctmslder  and  take  Into  account  the  his- 
tory of  the  case  from  its  Inception,  the  na- 
ture and  Okormlty  of  the  defendant's  crime, 
the  mitigating  circumstances,  If  any,  attend- 
ing or  anoceedlng  its  oommlssion,  the  period 
at  time  the  defendant  had  already  be«i  coo- 
fined  In  the  county  jail  or  In  any  other  place 
of  incarceration.  The  court  was  also  entitled 
to  take  into  oonrideratifu  the  fact  that  its 
formw  TDid  jndgment  It  had  aaatmced  the 
detendant  to  a  term  In  the  state  prison  the 
minlmnm  of  uriddi  was  one  year  and  the 
maxinnim  of  which  was  ten  yeara,  during  the 
whole  of  'which  maximum  Oie  defradant 
might  have  beai  required  to  serve  under  said 
fliat  Judgment  and  sentence  had  the  same 
been  IceaL  The  tact  that  tha  aeocmd  jndg- 
ment  and  sentence  of  the  court  was  for  the 
nfitwimnm  t«in  of  oue  year  would  seem  to 
argue  stron^y  that  the  trial  court  in  Im- 
posing the  same  did  take  these  facts  Into 
conaideratilon;  but,  he  that  as  It  may,  we 
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can  see  no  reason  for  boMliig  Uiat  the  sec(»id 
and  only  valid  Jodgmoit  and  sentence  In  tba 
case  of  tbe  petitioner  dionld  not  speak  firom 
tbe  date  of  its  rendition  and  that  the  term  of 
Imprisonment  fixed  theminder  strould  not 
commence  to  run  npon  the  actual  delivery  of 
the  defendant  at  the  i^ce  d  Imprisonment 
vnAet  the  express  terms  of  section  6T0  of  the 
Penal  Code. 

The  petitioner  has  directed  our  attention  to 
the  coses  of  In  re  Sllva,  175  Pac.  481,  and  In 
re  Bouchard.  176  Pac.  082,  recmtly  decided 
hy  the'  District  Court  of  Appeal  for  the  First 
District  It  is  sufficient  to  say  that  we  dla- 
approre  of  the  reasonlss  and  oondnrton  In 
each  of  those  cases. 

The  vrit  Is  discharged,  and  tbe  petitioner 
remanded. 

We  concur:  AN6ELL0TTI,  C.  J.;  SLOSS. 
J.;  wmBUR,J.;  BIELVIN,  J.;  LORIOAN, 
J.;  VIOTOB  EI.  SHAW,  Judge  pro  tern. 


LUTZ  T.  MERCHANTS'  NAT.  BANK  Or 
SAN  DIEQO  (UcKBE,  ZnterTener). 
(Lw  A.  4190.) 

(Supreme  Court  of  California.   Dec  13.  191&) 

1.  Appeal  aitd  Bbbob  «=»1032(1)— Bbiefs  oir 
Afpbai>-Buroen  of  Showino  Erbob. 

Under  the  alternative  method  of  appeal  re- 
qolring  appellant  by  Code  av.  Ptoe.  f  963c,  to 
presoit  in  his  bzleC  sodi  portions  at  the  record 
to  be  CMsfdered,  and  sinee  tbe  passtga  of  tbe 
constitntional  amendment  providing  for  a  vaca- 
tion of  jadgment  for  errors  in  procedure  only 
where  there  has  been  a  miscarriage  of  Justice,  an 
appellant  must  show  that  the  error  complained 
of  resulted  in  a  miscarriage  ot  Justice  to  enti- 
tle him  to  a  reversal,  eren  in  the  absenca  of  any 
brief  or  appearance  by  respondent. 

2.  Appeal  and  Ebeoe  «=»757(1)  —  Bam-  oir 
Appeal— SuFnciENCY. 

Error  in  placinff  the  burden  of  proof  on 
appellant,  as  against  an  interrener,  In  a  Claim 
and  delivery  suit,  cannot  be  considered  cm  ap- 
iwal,  where  appellant's  brief  doea  not  contain 
any  portion  of  the  record  showing  that  the  bur> 
den  was  so  placed. 

8.  Appeal  and  Ebbob  «s»1066(6)— Sabmless 
Ebrob  —  Exclusion  of  Bvnniics— Enrsot 

OF  FiNDINO. 

Where  the  trial  court  found  In  an  action 
of  claim  and  delivery  for  stock,  that  the  sto<^ 
beloDgcd  to  intervener,  exclusion  of  evidence 
that  intervener  had  disposed  of  purchase-money 
notes  for  tbe  stock  was  not  prejudicial.  In  view 
of  tbe  assumption  that  the  ftadlng  of  court  was 
Justified  by  the  evidence. 

4.  Pabties  «=s>S4<1)— Bsplbvxn  ^s>22-^oin- 

DSB. 

In  claim  and  delivery  for  corporate  stoc^ 
wbidi  had  been  sold  by  Intervener,  It  vas  not 
error.  In  the  absence  of  a  request,  to  fail  to 


bring  In  the  holdws  of  notes  tat  the  pnrdttse 
money,  although  *uch  parttes  oaslkl  have  been 

prt^erly  joined. 

6.  Appeal  and  Ebbob  «=>101<K1)— BaiVZBW— 
QuxsnoiTS  OF  Fact  —  Pbcfordbiaiiob  or 
EvmnHCE. 

Where  there  Is  substantial  avidence  to  so^ 
tain  the  findinga  of  the  trial  oourt^  ita  dedaion 
will  control  on  appeal,  regardless  of  where  the 

prepondennce  of  the  evidence  lies. 

6.  Appeal  and  Bbbob  «s»757(1>— Bsvxcw— 
Pbebuhftions  of  Cobbeoinbss. 

Whm  the  portions  of  the  record  printed  in 
appellantfs  bri^  do  not  show  that  -the  findings 
below  require  a  Afferent  judgment,  the  Judig- 
ment  will  not  be  reversed,  since  It  will  be  as- 
sumed to  have  been  correct. 

7.  Rbplkvin  «s>52— Glaiu  bt  Thibd  Pbbson 
— Defense. 

^at  intervener  In  daim  and  delivery  ob- 
tained possession  of  goods  replevied  by  sttbter* 
fuge  wonld  not  prevent  Judgment  tor  Intervener 
on  finding  that  he  was  In  fact  Oe  emer. 

Department  2. 

Appeal  from  Superior  Court.  San  Diego 
County;  C.  N.  Andrews,  Judge. 

Action  In  claim  and  deUvery  by  E.  May 
Latz  against  the  Merchants'  National  Bank 
of  San  Diego,  wherdo  C.  W.  McKee  Inter- 
vened. From  a  Judgment  against  plaintiff 
and  In  favor  of  the  intervener,  plaintiff  ap- 
peals. Affirmed. 

A.  G.  Mouser,  J.  Da  La  Motto^  and  An^ 
drews  A  Wright,  all  of  Baa  Diego,  for  appel- 
lant. 

E.  E.  Kirk,  of  Los  Angeles,  for  reqHmdrait 

WILBUB.  jr.  On  this  appeal  from  the 
judgment  against  the  plaintiff  and  In  favor 
of  the  Intervener,  no  brief  is  filed  and  no 
oral  argument  made  on  behalf  of  the  inter- 
vener. The  appelant  moved  for  a  Jodgmwt 
npon  tbe  groond  that  no  brief  had  been  filed, 
which  motion  was  denied.  Tbe  case  was 
regulariy  set  for  hearing  in  this  court  No 
appearanes  was  made  on  behalf  oH  the  In- 
tervener. TtM  matter  is  now  submitted  for 
decision  upon  the  bri^  of  the  appellant  and 
the  typewritten  transcript,  prepared  under 
secttoa  9B3a,  Code  of  OtvU  Procedure.  Ap- 
pellant seeks  a  reversal  upon  the  merits, 
withoat  an  examination  of  the  record,  a|Km 
the  authority  of  Blchter  v.  Fresno  Canal  Oo., 
101  Cal.  S82,  86  Pac.  00,  and  sabseqoent 
cases  following  the  rule  therein  announced; 
Davis  V.  Hart,  108  Cal.  580,  87  Pa&  489; 
Kelly  V.  Bradbury,  104  Cal.  237,  87  Pac.  872; 
Bullock  T.  BttUock,  29  Cal.  App.  468,  IBS 
Pac.  1000.  These  cases  hold  that,  wha«  the 
appellant  dalms  a  reversal  tipon  the  ground 
of  the  insufficiency  of  the  evidence  to  sup- 
port the  findings,  the  court  will,  In  the  ab- 
sence of  an  appearance  on  behalf  of  respond- 
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ent,  "auDm^  wlthont  looktog  tato  flw  no* 
AFd,  that  the  point  rtteed  by  ttw  sppdlont 
that  ttw  erldHice  Is  InBnffident  to  justify 
the  llDdlngB  sttacfced  Is  well  takaL**  There 
are  sereral  reasons  why  this  rule  does  not 
apply.  nnd«  the  alteraatlTe  method  of  ap- 
peal no  "spedflcation  on  the  ground  of  in- 
sufficiency of  the  evidence  to  sapport"  the 
findings  Is  required.  Under  this  system  of 
appeal.  It  Is  the  duty  of  the  parties  to 
**prlnt  in  tbelr  briefs,  or  In  a  supplement 
appended  thereto,  such  iwrtiong  of  the  record 
as  they  desire  to  call  to  the  attention  of  the 
court"  Section  953c,  Code  Civ.  Proc.  Since 
the  dedslons  in  the  abore^ited  cases,  the 
Constltntton  has  been  amended,  to  provide 
that— 

"No  jnd^ent  shall  be  set  aside,  or  new  trial 
granted,  in  any  case,  on  the  ground  •  *  • 
of  the  improper  admission  or  rejection  of  evi- 
dence, or  for  any  error  as  to  any  DUttsr  of 
pleading,  or  for  any  urror  as  to  any  matter  «f 
procednre,  anleat,  after  an  exandnatiim  of  the 
entire  cause,  induding  the  evidmasi  the  court 
■hall  be  of  the  opini(»  that  the  «rror  comjdain- 
ed  oi  has  resulted  in  a  miscarriage  of  justice." 
Const  art  6,  S  4H- 

[1]  It  la  Incnmboit,  therafon,  nptm  flie 
aK>eUant  to  print  In  bis  brief  sncb  portions 
of  the  record  as  he  deraas  casmttal  to  a  cor- 
rect understanding  and  detennlDSttoa  of  the 
appeal,  and,  while  in  the  absence  €ft  any 
barief  on  the  part  of  the  zespoodent  the  ap- 
peal may  be  determined  vpen  those  portions 
of  the  leoord  printed  in  appeUanf  s  brict,  it 
Is  incumbent  apoa  the  appellant  tber^iy  to 
ahow  that  error  resulting  in  a  miscarriage 
of  Justice  has  occufred  in  <ffder  to  entitle 
him  to  a  reversal,  even  in  the  absmee  of  any 
brief  or  appearance  on  bdialf  of  tbe  respond- 
ent.  Tba  lypewrittcu  transcript  tn  tbe  eaae 
contains  ever  640  pagee,  containing  about 
160,000  words.  The  qnotatiwts  fnHu  the  rec- 
ord cmtained  in  appdlant's  brief  ctrntMn 
between  6,000  and  6,000  words,  or  about  one- 
thirtieth  of  the  volume  of  the  typewritten 
transcript  Appellant  under  the  head  of 
"Statemrat  of  Facts,"  has  summariaed  the 
facts  as  dalmed  by  her,  and  has,  under  the 
head  of  "Statement  of  the  Case,"  IncoriM- 
rated  other  statements  of  fact  Neither  the 
pleadings,  findings,  nor  judgment  are  printed 
In  the  brief.  The  action  is  one  of  claim  and 
delivery  to  recover  from  the  defendant  Mer- 
tibants*  National  Bank,  possession  of  two 
certificates  of  stock,  one  for  600  shares  in  the 
Palomas  Land  &  Z>evelopmrat  Company,  and 
^  other  tot  850  shares  In  the  Palomas  Tal- 
ler Canal  Gcnnpany.  Hie  bank  defaulted  «nd 
O.  V.  BfcKee  Intervened,  daimlng  that  tbe 
atodc  la  qneaHon  belonged  to  Um  and  was 
held  by  die  bank  In  escrow,  tbe  stoek  having 
teen  aoM  by  McKee  for  f00,000,  $10,000  bav- 
ing  been  paid.  The  plaintiff,  in  answer  to 
tlie  complaint  In  Intervention,  daims  that 
tbe  ateefc  had  been  placed  with  bar  aa  sa> 


:  aixlty  to  protect  bw  opon  a  wrlttsa  gnaran^ 
^  Cor  tbe  payment  of  910,000  and  that  re- 
qNmdeait  bad  obtained  posseeslim  of  tha 
ato<^  tr<BB  her  tfy  an  agreement  that  be 
would  return  ttio  same  after  voting  it  at  an 
Section,  and  that  said  promise  was  fraudu- 
lently made  withovt  any  intention  of  fulflU- 
ment  It  is  apparent  from  the  brief  of  ap- 
pellant and  a  cursory  examination  of  the  . 
transcript  ttait  the  transaction  involved  in 
this  case  was  a  part  of  a  series  of  transac- 
tions which  the  stock  of  the  two  corpora- 
tions above  mentioned,  hereinafter  called  ttie 
"old  WMnpanles,"  were  to  be  con^yed  to  the 
Palomas  Land  Company,  a  newly  organized 
company,  hereafter  referred  to  as  the  "new 
company." 

The  foreg<^ng  statement  sufficiently  dls- 
doses  the  Involved  character  of  the  litigation. 
A  reversal  of  the  judgment  is  sought  up<»i 
tlie  fi»U(nrlng  polnta: 

"first  The  court  erred  in  placing  the  burden 
of  proof  upon  the  plaintiff,  E.  May  Lats,  in 
tills 'case,  as  between  her  and  the  interveninf 
plaintiff  McKee. 

"Second.  Tbe  court  erred  in  BUBtalolng  the 
objection  of  the  intervening  plaintiff  to  the  offer 
(tf  tbe  plaiatifl,  El.  May  Lots,  to  show  that  tbe 
ei^t  notes  given  by  Oanon  and  Crane  for 
000  had  been  sold  and  disposed  of  by  M(£ee, 
and  that  he  was  not  the  owner  and  ht^er  of 
said  notes,  and  had  no  farther  interest  th«%in. 

"fRiird.  ^Rie  court  erred  in  not  ordering  the 
Palomas  Land  Company  and  the  owners  and 
liolden  of  tbe  notes  b<AA  and  transferred  by 
MoKee  to  be  impleaded  and  brought  into  court. 

"Fourth.  That  the  great  prepondecance  t»f  the 
evidance  was  against  the  findinss  of  fact  and 
concIuBiona  of  law  of  the  court 

"Fifth,  ^at  the  condosions  of  law  are  not 
justified  by  the  findings  of  fiict" 

[2]  With  reference  to  the  first  point  it  Is 
sufficient  to  say  that  nowhere  In  the  appel- 
lant's brief  la  there  any  portion  of  the  record 
which  shows  that  the  burden  of  proof  was 
placed  upon  the  plaintiff.  If  we  assume  that 
the  court  required  the  ap[>ellant  to  first  offer 
her  evidence,  there  could  have  been  no  prej- 
udidal  error  in  the  mere  order  of  proof.  The 
case  was  tried  without  a  jury,  and  we  have 
no  means  of  ascertaining  from  the  record 
what  view  the  court  took  with  reference  to 
the  burden  of  proof. 

[1]  As  to  the  seomd  point  there  ia  nothing 
in  the  record  which  disdoses  that  this  ruling 
was  prejudicial.  The  court  found  that  the 
plaintiff  bad  no  Interest  In  the  stock,  that  It 
was  not  deposited  with  her  as  security,  and 
that  U  was  tbe  property  of  the  interraier. 
Asanmtng  these  findings  to  be  supported  by 
the  evidence^  there  could  be  no  error  in  the 
refbaat  to  allow  evidence  tbMt  ttie  intervener 
had  disposed  <tf  these  pwcbase  price  notes. 

[4]  With  reference  to  the  tbh^polirt,- there 
Is  no  showing  in  the  brief  tlurt  at  any  time 
tbe  ceort  wee  adrad  to  bring  in  any  of  tbeae 


Digitized  by  Google 


m  PAGIFIO  BBPOBTBIt  (CtL 


169 

parties,  or  that  tbe  matter  waa  mbmltted  to 
th«  eoart  in  any  manner  for  determination. 
Vba  qnestloD  of  tbe  ownerAlp  of  tt»  ettwk 
and  the  rl^t  to  lis  poawetlon  was  Hffgiteil 
betveen  tlw  appelant  and  Intecrener.  It 
would  no  doabt  bave  been  pnw  to  have 
bad  the  PalmaB  liand  Ooropapy  made  a  par- 
ty and  to  have  had  the  hifldtta  ot  the  notea 
,  referred  to  made  parties  for  tfte  reeaon 
that  In  the  organiutiim  of  tiie  new  eonqiany 
and  tba  etnitracto  In  relation  thmto  it  ma 
provided  that  the  etodc  In  the  (Ad  oompanlee 
was  to  be  transferred  to  ttie  new  oompany 
In  exchange  for  1S6.000  shares  of  atock  In 
that  company.  It  is  daimed  that  these 
shares  of  stock  In  the  new  «»npany  were  ac* 
tually  Issued  and  placed  In  the  possession 
of  the  plainaff  as  security  for  the  $10,000 
above  mentioned.  One  of  the  questions  lo- 
Tolved  in  the  case  was,  therefore,  whether 
or  not  the  actual  ownership  of  the  shares 
of  stock  in  the  old  company  was  thereby 
vested  In  the  new  company.  We  cannot 
say,  however,  tliat  it  was  error  for  the  trial 
court  to  fail  to  bring  in  these  parties  oa  ita 
own  motion. 

[I]  As  to  the  fourth  dalm  that  the  great 
preponderance  of  the  evidence  was  against 
the  finding  of  fact  and  conduslon  of  law 
of  the  court,  It  Is  sufficient:  to  say  that,  If 
there  was  any  substantial  evidence  to  sus- 
tain the  findings  of  the  court,  that  decision 
must  control  In  this  court,  whatever  our  view 
may  be  concerning  the  pr^nderance  of  the 
evidence. 

As  to  the  fifth  point,  It  may  be  said  that 
nelUier  the  conclusions  of  law  nor  the  find- 
ings of  fact  are  set  out  in  the  appellant's 
brief.  PlalntUI  sets  out  in  her  brief  the  tes- 
timony of  a  number  of  witnesses  which  It  is 
claimed  Justified  the  trial  court  in  Ihiding 
that  the  stock  In  both  the  old  and  new  com- 
panies was  deposited  with  her  as  security 
for  the  obligation  of  $10,000,  which  she  guar- 
anteed and  afterwards  paid  on  behalf  of  the 
new  company.  But  appellant  does  not  claim 
that  this  Is  an  tiie  evidence.  After  stating 
the  evidence  tevorable  to  ber  position.  It  is 
said: 

"There  was  no  oontradictlon  of  the  same  save 
by  McKee  himself,  but  bis  own  testimony,  bis 
letters,  and  tpl^^rams,  all  point  to  the  conclu- 
rion  tbat  McEee  gave  the  stock  to  appellant 
for  the  purpose  of  inducing  her  to  pat  op  the 
$10,000  for  the  compauy,  at  collateral  security 
and  to  make  her  sbsdntdy  secore  after  she  bad 
refused  bH  the  other  offera** 

It  appears  by  the  transcript  that  the  In- 
twvener  flatly  denied  that  the  stock  was 
placed  In  the  bands  of  the  plaintiff  as  se- 
curity. He  was  asked  the  AkUowing  qmatlon 
and  gava  the  following  answer; 

<H).  Did  ym  not  say  to  Mra  tints  that  you 
wobU  also  st  thst  time  place  In  ber  hands  as 
■eeorily  to  her  for  tbim  obligation  which  die 


was  to  assume  your  c^tificatfes  of  stock  in  the 

old  companies  and  that  she  could  h<dd  it  as 
security  at  a  pledge  amounting  to  that,  for  the 
payment  of  any  obligation  that  yoa  would  In- 
cur?  A.  Absolutely  no," 

[1, 7]  It  la  apparent,  then,  tbat  appdlanf  s 
contention  Is,  as  she  states  It,  that  the  pre- 
ponderance of  the  evidence  although  contra- 
dicted, was  In  ho*  favor.  This  Is  not  a 
ground  for  reversaL  Appellant  also  claims 
that  two  of  the  findings  are  suffldeot  to  en- 
title her  to  recover  in  the  action.  One  la  to 
the  effect  that  the  stock  In  the  old  companies 
was  placed  by  respondent  wltb  her  on  an 
agreement  that  he  would  transfer  oald  Mtock 
for  136,000.  shares  of  Bto<^  In  the  new  com- 
pany, the  transfer  to  be  made  when  the  new 
company  had  conydeted  the  payment  ot  an 
optlim  to  purdiase  the  other  two-tblrd«  In- 
terest In  the  old  companies,  and  an  the  fur^ 
tber  agre^nent  that  reivoDdent'  would  gin 
E.  May  Lnta  a  proxy  to  vote  said  stock,  and 
the  <Ah&  flndlng  tbat  fbe  posse aslon  of  the 
stock  had  been  fraudnloitly  obtained  from 
appdlant  respondent;  that  Is  to  say,  ui»- 
on  the  agreemoit  to  retnm  the  same,  wltb- 
oat  any  intsntltui  ao  to  do.  To  an  under- 
standing  ot  tbeae  flndlngs  It  dumld  be  stated 
that  ttie  stock  Id  controven^  bere  represent- 
ed  a  we-tiilra  Interest  In  the  old  companies, 
and  tliat  the  186,000  shares  of  stw^  In  the 
new  company,  to  be  Issued  In  eicdiaiige  there- 
for, represented  a  onotiiird  of  ttie  stodc  of 
the  new  company;  that  Out  other  two-thirds 
of  the  stock  of  the  old  companies  were  not 
owned  by  the  rrapondent,  bat  ttmt  the  new 
oompany  held  an  option  originally 'given  to 
respondent  and  transferred  by  Mm'  to  the 
company  to  purchase  the  otber  two-thirds 
of  the  stodi  of  the  old  companies  for  $50,000. 
The  record  printed  In  appellants  brief  does 
not  make  It  manifest  that  these  dndlnga  re- 
quired a  different  Judgment  There  may 
have  been  other  facts  shown  In  the  evldmce 
by  the  respondent  which  would  make'  the 
judgment  In  £avor  of  resirandent  a  correct 
one.  We  are  bound  to  assume.  In  the  ab- 
sence of  satisfactory  showing  to  the  contra- 
ry, tbat  the  Judgment  of  the  trial  court  was 
correct  Nor  does  the  securing  of  possession 
of  the  certlflcates  of  stock  by  the  promise 
to  return  the  same  without'  the  intention  so 
to  do  Justify  a  reversal  of  the  case,  for  if,  aa 
found  by  the  court,  the  stock  was  actually 
owned  by  McKee,  he  waa  KiUtled  to  posses- 
sion tbereot  In  that  event  the  fact  that  he 
secured  the  same  by  subterfuge  would  not  en- 
title the  plaintiff  to  the  recovery  thereof 
The  fact  that  appellant  In  her  oonolnding  aiv 
guroent  contends  that  she  was  entitled  to  the 
possessifm  of  the  stock  In  <me  or  the  other 
of  three  different  capadtlea  shows  tbe  diffi- 
culty ot  coirectly  underatandlng  tbe  case  on 
tha  aeagar  portion  of  tba  lacofd  set  out  In 
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appeUantfii  brief.    Tbe  aiiptilant  ccmtands 

flat— 

"The  judgm^t  of  the  court,  as  it  now  stands, 
nenlta  in  this:  McKee  has  sold  to  the  Palomas 
Land  Company  the  optfam  agrre«nent  for  the 
two-thirds  interest  of  Turner  and  O'Neill  for 
$55,000,  npon  whkh  190,000  has  been  paid; 
be  has  had  iomed  to  him  186,000  ahaiea  <it  stock 
of  the  Palcooas  Land  Gompanr  for  which  he 
cave  the  secretary  the  two  certificates  ui  stock 
<A  the  old  companies,  lepresentins  the  other 
one-third  interest;  that  he  obtained  possession 
of  that  stock  BO  pledged,  by  a  species  of  deceit ; 
that  he  luis  again  sold  that  one-third  interest 
eviden<»d  by  the  two  certificates,  for  the  snm 
of  $50,000  to  Crane  and  Carsoo,  receiving  ^0,- 
000  in  cash  and  eight  promissory  notes  for  the 
■am  of  $5,000  each,  wUdi  notes  he  has  sold 
and  receiTed  payment  therefor,  and  said  notes 
•ra  ia  the  bands  «(  tUrd  partial  wltboat  any 
■eeorlty  of  any  sort^  and  now  the  court's  hold- 
ing will,  if  Carson  and  Crane  refuse  to  pay 
llioae  notea,  gire  the  two  certificates  of  stock 
back  to  UcKee  to  again  sell  and  di^wse  of  to 
otiier  parties  for  perhaps  fSO,000  more." 

If  it  is  true  that  McEee  baa  tnce  bypothe- 
cated  and  twice  sold  the  stock  and  recMved 
the  fnll  Talae  thereof  at  the  time  of  each 
sale,  and  $10,000  at  the  time  of  the  hypothe- 
cation, and  that  the  effect  of  the  Judgment 
Is  to  restore  to  him  the  stock  for  sale  a  third 
time,  there  la  no  doubt  that  there  has  been 
a  miscarriage  ot  Jnsdee,  and  the  case  should 
be  reversed.  But  we  cannot  accept  the  state- 
ment of  the  aiv>ellant  In  her  brief  unless 
substantiated  by  the  record  therein  contain- 
ed, and  this  the  record  falls  to  do.  Vitm  an 
examination  of  that  record  we  are  nnable  to 
Me  that  the  trial  court  committed  any  error. 

nw  jadsment  Is  affirmed. 

We  esncnr:  MBLTIN;  J.;  LOBIOAN,  J, 


BANGHAM  t.  MICHAEL  et  aL   (Sac  2720.) 

(Supreme  Ooort  of  G^wuia.   Dec.  11,  1918. 
Bcheariag  Dsnied  Jan.  9^'  tm.) 

PUAKCB  WITH  Statutes. 
Holder  of  a  fuakte  lien  upon  mortgaged 
property,  who^  upon  last  day  of  redemption  pe- 
riod, tendered  ftdl  sum  of  money  required  lor 
redemption,  being  a  redemption  by  virtae  of 
Code  CiT.  Froc  {  701,  subd.  2,  could  not  re- 
deem, where  he  fidled  to  comply  with  proTialoni 
of  section  706, 

2,  HOBTOABKB  «B9991(1)— BXDBHFnOn— OoH- 
PLIAHCK  WITH  STATCTI. 

The  right  of  the  holder  of  a  junior  UesL 
to  redeem  property  sold  under  a  decree  of  fore- 
closure of  a  prior  mortgage  thereon  is  purdy 
statutory,  and,  in  the  absence  of  a  compliance 
tberewlth,  a  tender  of  the  mon^  required  to 
redeem  is  wholly  IneffectuaL 


T.  laOBABL  usi 

OSDUBX. 

Act  of  commisBloner,  who  made  sale,  in  ao 
cepting  from  holder  oi  junior  lien  money  re- 
quired to  redeem,  was  ineffectual,  where  holder 
did  not  comply  with  Code  Civ.  Proc  }  705,  as 
to  furnishing  oflBcer  makbig  sale^  with  note  of 
record,  etc. 

4.  MOBTOAQBS  «=s>G08  —  IbamiFnoH  —  Stat- 
urae  Af  fliqabu;.  . 
Until  holder  of  junior  lien  upon  mortgaged 
property  complied  with  Code  CIt.  Proc.  {  705, 
ccHnmisskmer  who  made  sale  was  under  no  ob- 
ligation to  accept  money  required  to  redeem, 
and  consequently  sections  of  Civil  Code,  as  to 
extinguishment  of  contractual  obligations  or 
those  arising  opMStloa  of  law,  would  ban 
no  application,  aHhongh  comnlssioaar  aeoepted 
the  money. 

I>epartment  L 

Ai^wal  from  Superior  Conrt,  hiamea  Coma- 
tr;  H.  D.  Bunougbs,  JuAga. 

Action  by  R.  B.  Banidutm  against  U.  Ml- 
(ihaef  and  others.  From  judgment  dttiylng 
status  of  fbe  American  National  Bank  of  San 
Francisco,  a  corporation,  as  a  redemptlonttr. 
It  appeals.  Judipnent  affirmed. 

Edgar  0.  Cbunnan,  of  San  Francisco,  for 

ap];>eUanL 

Wilson.  &  Haines,  O.  C.  Wilson,  and  Uartln 
L.  Haines,  all  of  -Saa  EYandsoo,  for  resptmd'- 
ents. 

VICrOB  B.  SHAW,  Judge  pro  tem.  This 
action  grew  out  of  the  f<flIowlng  facts:  As 
commissioner  appointed  by  the  court  there- 
for, B.  £.  Bangtaam,  pIflinHff  herein,  sidd  cer* 
tain  real  estate  as  directed  by  the  decree 
made  In  a  salt  brong^t  by  M.  Afldiad  against 
(We  J.  N(A1e  Jones,  to  fbreckne  a  mortgage 
thereon.  At  lids  sale,  made  June  16,  191S, 
Hldiael,  mor^agee,  became  the  purchaser  of 
the  property.  As  h(ddffi>  of  a  junior  Ilea 
thereon,  lbs  American  Nation^  Bank  w&s 
made  a  defendant  In  tbe  fweclosare  suit, 
and  hsnoe  was  a  redemptloner  as  defined  la 
section  701,  Coda  of  Civil  Procedure.  Barly 
In  the  formooQ  on  tbe  last  day  for  redemp- 
tion, to  wit,  June  16,1816,  an  agent  of  Michael 
called  upm  tbe  commissioner  and  demanded 
that  be  execute  a  deed  omveylng  tbe  prop- 
erty to  IQduiA  at  Qie  purchaser  tberec^ 
with  which  demand  the  comndasloner  com- 
plied. Thereafter,  on  the  same  day,  and  be- 
fore the  expiration  of  the  time  wltbln  which 
said  bank  was  entitled  to  redeem  the  proper- 
ty, it,  as  such  redemptloner,  tendered  the 
full  sum  of  money  required  for  redemption, 
which  the  commissioner  received  and  gave  a 
rec^pt  thereftor,  bat,  upra  tbe  ground  that 
be  had  tiieretofore  executed  and  delivered  a 
deed  to  Michael,  refused  to  execute  a  deed 
to  the  bank  as  such  redemptioner.  Michael 
claiming  to  bave  pur<dmsed  the  propwty, 
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and,  the  bank  likewi^  clalmfng  that  It  was 
entitled  to  a  deed  as  redemptloner,  the  imm- 
ey  was  left  in  the  hands  of  the  commiMlon- 
er,  who,  depoEdtIng  the  money  In  court, 
brought  this  action  as  provided  In  section 
386,  Code  of  Civil  Procedure,  praying  that 
Michael  and  the  bank  be  required  to  litigate 
their  respective  ri^ts  growing  out  of  his 
acts. 

The  court  found  that  by  reason  of  the 
bank's  ifoUure  to  comply  with  section  705, 
Code  of  Civil  Procedure,  its  acts  Were  In- 
effectual to  constitute  It  a  redemptloner  of 
the  property  sold,  and  adjudged  that  the 
money  so  paid  to  the  commlssiooer  de- 
livered to  the  bank  by  the  depositary  thereof. 

From  this  Judgment  denying  appellant's 
status  as  a  redemptloner  of  the  property,  the 
bank  has  appealed  upon  the  Judgment  roll. 

[1  ]  Appellant,  being  the  holder  of  a  Junior 
lien  upon  the  mortgaged  property.  Is,  1^  sub- 
division 2,  section  701,  Code  <a  Civil  Proce- 
dure, declared  to  be  a  redemptloner,  and  It 
was  entitled  to  redeem  the  property  on  the 
day  It  tendered  the  full  sum  of  money  re- 
quired therefor,  upon  complying  with  the  pro- 
visions of  section  70S,  Code  of  Olvll  Proce- 
dure, which  provide: 

"A  redemptioDer  must  produce  to  the  officer 
or  person  from  whom  he  seeks  to  redeem  and 
serve  with  his  notice  to  the  sheriff  maktng  fhe 
■ale,  or  his  snocessw  in  office: 

"1.  A  copy  of  the  docket  of  the  Judgment  un- 
der which  be  claims  the  right  to  redeem,  certi- 
fied by  the  dxik  of  the  coor^  or  of  the  county 
where  the  judgment  is  dodxted;  or,  if  he  re- 
deem a  mortgage  or  other  lien,  a  note 
of  the  record  thereof,  e«tified  by  the  recordw; 

"2.  A  copy  of  any  asdgnmmt  necessary  to 
estabtish  his  claim,  verified  by  the  affidavit  of 
himaelf.  m-  of  a  subscribing  ivitacos  thereto; 

"3.  An  affidavit  by  himself  or  hia  agent,  show- 
ing the  amount  then  actually  due  on  the  lien." 

As  found  by  the  court,  the  l«nk  dM  not 
comply  with  any  of  Oiese  provisions. 

[t]  The  right  of  the  holda  of  a  Junior 
Iten  to  redeem  propraty  sold  nndei  a  decree 
of  fdrecloson  of  a  prior  mortgiige  thereon  is 
purely  statntmry,  and,  In  the  absence  of  a 
compliance  therewith,  a  tender  of  the  nuni^ 
required  to  redeem  Is  wholly  Ineffectual  fta> 
Qie  purpose. 

[3]  The  power  ot  the  sheriff  or  tSut  of  a 
commissioner  acting  in  the  matter  Is  alto- 
gether statutory,  and  Us  acta  are  nugatory 
unless  the  provisions  of  the  statute  are  pn^ 
sued.  WUooxaon  t.  inner,  48  Cal.  1S8 ;  Hao* 
kdl  T.  Hanlove^  14  Cal.  64;  Robutsm  v. 
Van  aeave,  129  Ind.  228,  26  N.  E.  888,  28 
N.  E.  781, 16  U  R.  A.  6& 

[4]  Sectkms  of  the  Civil  Oode  Invoked  by 
appellant  as  to  the  extlngnlabment  of  coo- 
traetnal  oblfgatlcms,  or  tiiose  arlsiog  by  fv- 
eratlon  oC  law.  have  no  application  to  tbe 
qvestlwi  at  issue,  for  the  reason  that  nntll 
appeUant  compiled  with  the  provtslMis  im- 


posed by  the  statute  the  oommlsrioner  was 
under  no  obligation  to  act  In  the  matter  any 
more  than  he  would  have  been  in  the  absence 
of  a  tender  of  the  amount  of  money  .requir- 
ed to  efTect  the  redemption.  Kofoed  v.  Gor- 
don, 122  Cal.  314,  64  Pac  1116,  upon  which 
appellant  relies,  Involved  no  question  of  stat- 
utory redemption  by  a  Junior  Uenholder  as 
distinguished  from  tba  nxir^agor  in  a  fbre- 
closure  salt 
The  Jndgmoit  is  affirmed. 

We  concur:  BIOHABDS,  Judge  pro  tem.; 

SLOSS.  jr. 


Six  parte  GARNER.   (Cr.  2211.) 
(Supreme  Court  of  California.   Dec.  18,  19U.) 

1.  Courts  ^»92— Opinions— Dicta. 

That  the  validity  and  binding  force  of  a 
statute  has  been  long  acQuiesced  in  and  recog- 
nized by  dicta  in  judicial  decisions  furnish  an 
almost  irresistible  reason  for  not  overturning  it. 

2.  COUBTS  <=w78— COHSTITUTIONAI.  GOUBTB— 
INBXEENT  PoWEB— JtJBISDICTION  AND  PBO- 
OXD0BB. 

In  the  absence  of  statute  or  where  the  stat- 
ute is  inadequate,  a  cosstitational  court,  by 
virtue  of  its  inherent  power,  nay  Itself  prsaeribe 
appropriate  provision  fl>r  aeqaiiing  JurisdietiMi 
and  adopt  ttie  prooednxe  to  be  fcdiowed. 

8.  CoNSTiTtmoKAi.  Law  ^t^lxaiBLAnn 

POWEB— PDMISHMKNT  VOB  OONTKICPT. 

The  Legislature  may  prescribe  the  measure 
of  punishment  for  constructive  contonpt  of  ■ 
eonstitntlonal  court,  provided  such  penalty  be 
sufiduit  to  enable  the  court  to  vindioate  its 
authority  and  maintain  the  dignity  and  rsQect 
due  it. 

4i  OoMTiTUTioiUL  LAW  4a962      Powbb  or 

lAlIBLATUBE  —  PUNISHVXKT  —  IVPAIBMENT 

ov  Coubt'b  Poweb. 
The  Legislature  may  not,  whether  by  proce- 
dural rules  or  tbe  inadequacy  of  tbe  penalty  Ab- 
ed,  substantially  impair  or  destroy  the  imp^ed 
power  of  a  oonstltutloiial  ooort  to  punish  for 
ctrntsmpta 

6.  Contempt  «=971^PiniiBBmrT»TAUDrrr 
or  Statdtes. 
Code  CSv.  Proe.  |  3218,  imporing  a  maxi- 
mum punishment  of  ^!00  fine  and  imprisonment 
for  five  days,  w  bott.  for  eonstraetive  oontvnpt 
of  court,  is  not  Invalid  as  providing  audi  an 
insignificant  punishment  as  to  impair  the  court's 
power  to  vindicate  itself  and  to  protect  Its  dig- 
nity. 

6.  GBnoNAL  Law  «s>121S— Oraxx.  and  Un- 

USUAL  PtmiSHHEHT. 

Tti6  constitutional  prcdiIMtion  against  the 
infliction  of  cruel  and  unnsoal  pnaldunent  re- 
tetss  to  the  cfaaractw  of  tte  pnnialunent  only. 

7.  Contempt  ^72— Gbcez,  and  Uncsual 
Punishment. 

ImprisonmuLt  as  a  punishment  for  contempt 
of  court  is  ndther  cruel  nor  unusual. 
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In  Bank. 

Application  br  Gay  S.  Garner  for  a  writ 
of  habeas  corpus,  directed  agalnit  Joha  C 
CUne,  Sberiff  of  Los  Angeles  County.  PeU* 
timer  discharged. 

XevUn  ft  Asbbum,  of  Lm  Angeles,  for  pe- 
titioner. 

Edgar  W.  Gamp  and  Joseph  L.  Lewlnsohn, 
both  of  Los  Angeles,  for  respondent. 

TICTOB  E.  SHAW,  Judge  pro  tern.  Petl- 
tlooer,  in  that  he  was  found  guilty  of  unlaw- 
folly  Interfering  with  the  process  of  the 
court,  was  adjudged  guilty  of  contempt,  and 
as  punishment  therefor  he  was  sentenced  to 
pay  a  fine  of  $500  and  be  confloed  In  the 
county  Jall'for  a  period  of  90  days.  Upon 
payment  of  the  floe  and  after  5  days'  im- 
prisonment in  the  county  jail,  a  writ  of 
habeas  corpus  was  issued,  the  return  to 
whldi  shows  that  petitioner  was  found  guilty 
of  acts  similar  to  those  iuTolTed  In  Ex  parte 
BacUey,  69  Cal.  26,  10  Pac.  69.  That  such 
acts  constituted  contempt  must  be^  and  Is  for 
the  purposes  of  this  cas^  conceded. 

SecUon  1218k  Code  ot  ClvU  Prooedorei,  pro- 
vides: 

"Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  per- 
mm  proceeded  against  is  gailty  of  the  contempt 
diarged,  and  if  It  be  adjudged  that  he  ia  guilty 
of  the  contempt;  a  fine  may  be  Imposed  on  him 
not  exceeding  fire  hundred  dollars,  or  he  may 
be  imprisoned  not  exceeding  five  days,  or  both." 

The  sole  question  p^vsented  is  as  to  the 
validity  and  binding  force  of  this  provision 
of  the  statute;  it  being  the  claiin  of  re- 
spondent that  the  liSgislature  has  no  power 
to  enact  a  law,  however  reasonable,  limiting 
the  power  of  a  constitutional  court  in  Im^ 
posing  punishment  for  contempt  This .  con- 
tention is  based  upon  the  fact  that  since  the 
court,  without  restrictions  as  to  its  power  to 
Impose  punishment  for  contempt,  is  created 
by  the  Constitution,  It,  as  to  su<^  an  pSense, 
and  subject  to  the  provisions  of  the  Consti- 
tution (article  1,  fi  6)  that  forbids  the  imposi- 
tion of  excessive  fines  and  the  ioOicting  of 
cruel  and  unusual  punishment,  possesses  all 
the  powers  of  a  court  of  Justice  as  it  ex- 
isted at  eouuuon  law,  among  which  in  such 
matters  was  the  exercise  of  unlimited  power. 

Except  as  amended  in  1871,  whoi  the  word 
"must"  was  substituted  for  the  word  "shall," 
the  statute  Is  identical  with  the  act  of  the 
Legislature  adopted  in  1851  designated  as 
section  488  of  the  Practice  Act.  Until  now, 
due  to  the  fact  that  the  courts  of  the  state 
have  accepted  It  as  the  law  pertaining  to 
the  subject,  no  occasion  has  arisen  for  ques- 
tioning the  validity  of  this  provision,  which 
-by  reason  of  a  venerableness  rarely  attained 
by  a  statute  ot  this  state  should  have  ren- 
dered It  Immune  fnnn  the  attadc  made. 

Banning  at  an  early  dat^  we  find  this 


court.  In  cases  wbexe  the  point  was  not  dl< 
rectly  involved,  and  hence  subject  to  the 
crltlelsm  tbiat  what  was  said  was  dicta,  giv- 
ing expression  to  language  which  clearly 
recognized  that  the  power  of  coarts  to  im- 
pose punishment  for  constmctlve  or  ''out-of- 
doors"  contempt  was  restricted  as  provided 
by  statute.  In  the  case  of  Ex  parte  Cohen, 
6  OaL  318.  decided  in  1855,  where  the  al- 
leged aHitflmpt  consisted  la  the  refusal  of 
petitions  to  oomidy  with  an  order,  the  court 
said: 

"Under  our  statntes,  the  power  of  a  court 
to  ponish  for  a  contempt  la  limited  to  a  fine  of 
fOOO  and  ImprisMunent  for  five  days,  except  <as 
provided  in  section  1219,  Code  Glv.  Proa)  when 
the. contempt  consists  in  the  omission  to  p^ 
form  an  act  which  is  yet  in  the  power  of  a  per- 
son to  perform,  in  which  case  be  may  be  inn 
prisoned  till  he  have  performed  it" 

In  Ex  parte  Rowe,  7  Cal.  176,  In  discuss* 
ing  tSik  power  of  the  court  to  Impose  pun- 
iahmoit,  the  conrt  said: 

"Bnt  the  eiWTdae  of  this  poiMr  is  regulated 
by  the  statute." 

In  GaUand  t.  Galland,  44  CaL  475,  13  Am. 
Bep.  167,  petitioner  had  been  adjudged  guilty 
of  contempt  in  the  failure  to  obey  an  order 
of  court  requiring  him  to  pay  alimony,  and 
this  court.  Id  the  coarse  of  the  opinion  filed 
therein,  said: 

"In  this  state  the  power  of  courts  to  puniiih 
for  contempt  has  been  regnlated  by  statute.  It 
is  piurided  that  when  one  is  adjudged  guilt?  of 
contempt  lie  may  be  punished  by  a  fine  of  not 
exceeding  f 500  and  by  imprisonment  for  not  ex- 
ceeding five  days,  except  when  the  contunpt  con- 
sists in  the  omission  to  perCnm  an  act  wUch 
is  yet  in  bis  power  to  perftwm.  •  •  •  TUia 
is  a  Umitatifm  upon  the  power  formerly  exer- 
cised, by  conrts  to  pmirii  lor  ooirtanpt." 

In  the  Matter  of  Tyler,  64  Cal.  434,  1 
Pac.  884,  where  a  fine  was  Imposed  as  pun- 
ishment for  the  adjudged  contempt  the  court, 
speaking  on  the  question  as  to  the  power  of 
the  court  to  enforce  payment  thereof  by  im- 
prisonment, said: 

"It  [the  court]  had  jurisdiction  to  punish  by 
fine  not  exceeding  (600,  or  imprisonment  not 
exceeding  five  days,  or  by  both." 

In  Ex  parte  Abbott,  94  Cal.  333,  29  Pac. 
622,  Chief  Justice  Beatty,  in  pasirtng  upon 
a  like  question,  used  language  as  follows: 

"The  limit  of  puoiahmeat  there  [section  1218] 
prescribed  is  a  fine  not  exceeding  f500,  or  Im- 
prisonment not  exceeding  five  days,  or  both." 

To  like  effect  is  the  language  of  the  same 
learned  Judge  In  the  concurring  opinion  In 
the  case  of  Ex  parte  Todd,  119  Cal.  58,  SO 
Pac.  1071. 

[1]  While  It  may  be  conceded  that  these 
quoted  expressions  were  dicta,  nevertheless 
such '  recognition  of  the  validity  and  binding 
force  of  (be  statute,  together  with  lent  ac- 
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qnlewxnce  therdn,  famiidi,  as  Bald  In  Peo- 
ple T.  Richards,  1  CaL  App.  666,  82  Pac.  69X, 
"an  almost  Imslstible  reason  for  not  orw- 
tomlnglt"  I 
No  donbt  exists  as  to  the  Inheroit  power 
of  a  cODstitntfamal  court  In  the  jtbsmce  of 
statutory  provision  therefor,  to  Impose  pan- 
Ishment  for  a  contempt  Its  very  existence 
depends  upon  the  exercise  of  snch  power. 
H»ice  It  may  be  conceded  that  a  statute 
without  oonstltntlonal  anthorltr  thertfor 
which  takes  from  the  courts  all  power  to 
pnnlsh  for  contempt,  or  fixes  a  penalty  whol- 
ly inadequate  for  the  purpose,  would  not  be 
countenanced  by  the  courts.  NeTartheless, 
and  while  In  snch  cases  conceding  the  exist- 
ence of  such  power  rested  In  the  courts,  we 
are  not  prowred  to  adopt  resptmdent* s  theory 
that  our  tibnstitatlonal  courts  possess  inher- 
ent power  to  file  full  extent  as  did  the  courts 
of  England,  which  in  some  cases  we  find  Im- 
posed enormous  flneq  and  imprisonment  for 
years.  To  do  so  would  act  only  be  Incon- 
sistent with  ^e  spirit  and  genius  of  our  In- 
stltutlODs,  bur  lUcenise  would  be  tantamount 
to  a  doilal  of  legislatiTe  power  to  regulate 
the  practice  and  procedare  by  which  our 
courts  are  governed,  a  power  which,  without 
constitutional  authority,  is  universally  recog- 
nized in  all  states  where  the  code  ^st^  of 
pleading  and  practice  prevails.  The  validity 
of  sudb.  regulations  has  been  repeatedly  up- 
held In  this  statft  Thus  In  Hx  parte  Harker, 
40  CaL  465.  where  It  is  said: 

"The  mere  procedure  by  which  jnrisdlctloiL  is 
to  be  exercised  may  be  prescribed  by  the  Legis- 
lature, unless,  indeed,  such  regalationB  should 
be  found  to  sabstantially  impair  the  constitu- 
tional powers  of  the  oourts,  or  practically  defeat 
their  ezerciBe." 

TO  like  effect  are  the  cases  of  In  re  Jes- 
sup,  81  CaL  408.  21  Pac.  976.  22  Pac.  742, 
1028,  6  L.  R.  A.  S94 ;  Smith  v.  Westerfleld.  88 
Gal.  374.  26  Pac.  206,  and  United  Ballroads 
v.  Superior  Court  170  Cal.  756, 161  Pac  120, 
Ann.  Cas.  lOieB,  190. 

[2]  lilkewise  it  is  h«ld  that  in  proceedings 
for  contempt  the  court  In  order  to  acquire 
Jurisdiction  over  persons  against  whom  the 
proceeding  is  had,  must  comply  with  the 
regnlattons  adopted  by  the  Legislature  there- 
for. In  the  absence  of  a  provldon  covering 
the  particular  case,  or  where  it  Is  inade- 
quate, no  doubt  but  sudi  constitutional  court 
v'by  virtue  of  its  Inherent  power,  may  Itself 
prescribe  ai^roprlate  provlrioa  for  acquiring 
Jurisdiction  and  adopt  the  procedure  to  be 
fidlowed.  Notwithstanding  this  recognized 
right  of  bivaaiiai  np<m  the  inherent  poweni 
of  the  court  as  to  rules  of  practice  and 
procedure  which  counsel  for  respondent  most 
concede,  they  deny  to  the  legislative  body  the 
right  to  restrict  the  action  of  the  oourt  In 
Imposing  pmalty. 

CI]  If,  however,  the  l^lslatlve  power  may 
go  to  the  extokt  <tf  prescribing  adequate  rules 


of  procedure  by  wbldi  the  oonrts  an  control- 
led, we  perceive  no  reason  why  they  should 
not  likewise  be  controlled  as  to  the  measure 
of  puntihment  to  be  InlUcted  in  "oiU-of- 
doors"  cwtempt  proceedings,  prodded  the 
poialty  so  fixed  be  suffldent  to  enable  the 
courts  to  vindicate  their  authority  and  main- 
tain the  dignity  and  req>ect  due  to  than. 
■  [4]  The  L^slatnre  nmy  not  whether  by 
procedural  rales  or  the  Inadequacy  of  the 
penalty  fixed,  substantially  impair  or  destroy 
the  Implied  power  of  the  court  to  punish  for 
contempt;  anet  it  may  pnyrlde  rules  of  proce- 
dure and  fix  the  maximum  penalty  wUeh, 
If  adequate  for  the  purpose  designed,  must  be 
deoned  t^mitlve  In  controlling  the  actUm 
<A  the  court  , 

[I]  Q%at  the  maxlnnim*  pimidunent  of  9600 
fine  and  Imprisonment  for  five  days,  or  boUv 
as  prescribed  by  seetKm  1218  for  the  con- 
tempt Involved  In  the  instant  case,  whldi  was 
a  represoitatiMi  that  for  $50  paid  to  blm 
petitioner  could  and  would  corruptly  Influ- 
ence the  Judge  of  the  court  to  render  a 
wrongful  deeial(Hi,  was  not  so  small  and  in- 
significant as  to  Impair  the  power  of  tihe 
«mrt  in  vindicating  itsAt  and  protecting  its 
dignity,  is  shown  by  the  foct  that  irittce  Its 
admission  as  a  atate  the  oomts  thereof,  dur^ 
Ing  periods  of  storm  and  stress  andt  aa  few 
commonwealths  have  experlenoed,  have  found 
the  penalty  adequate  for  ttielr  protection. 
In  addltlfm  to  this  fact  It  appears  that  In 
the  severity  thereof  the  penalty  so  fixed  Is 
more  drastic  than  that  contained  In  like 
statutes  adopted  In  14  states  of  the  Union, 
the  Constitutions  of  which,  like  our  own,  are 
silent  upon  the  subject,  and  in  14  otho* 
states  having  courts  created  by  their  Con- 
stitutions, wherein  no  authority  for  the  adop- 
tion of  restrictive  rules  as  to  the  iMwer  of 
the  court  In  this  respect  is  ^ven,  the  statutes 
fix  a  maximum  punishment  of  less  severity 
than  the  penalty  imposed  herein  by  ttie  lower 
court  It  Is  worthy  of  note  that  In  only  three 
states — Georgia,  Louisiana,  and  Vlrgrlnia 
— does  the  organic  law  contain  provisions 
of  express  grant  of  such  power  to  the  Legis- 
lature, and  yet.  In  so  far  as  we  are  advised, 
the  courts,  with  two  or  three  exceptions, 
have  not  expressly  held  such  statutes  inop- 
erative. 

No  good  purpose  can  be  served  In  review- 
ing the  great  number  of  authorities  cited  in 
the  able  and  exhaustive  briefs  filed  by  conn- 
seL  Suffice  it  to  say  that  many  of  thorn  in- 
volve powers  of  legislative  as  distinguished 
from  constitutional  courts,  while  others  re- 
late to  the  power  of  the  X^eglslature  to  enact 
regulations  governing  procedure  and  trial  In 
contempt  cases.  In  13  Corpus  Juris.  83,  It  Is 
said: 

"When  the  duration  <tf  the  imprisonment  or 
the  amount  of  Che  fine  Is  limited  by  statute,  the 
pnnlshmeBt  may  conform  to  such  limitation,  but 
oannpt  exceed  it" 
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Many  cases  In  mpport  of  this  proposttlon 
are  cited  by  the  autbor,  some  of  which  are 
pertinent  to  the  precise  question  Involved  and 
many  of  them  having  no  bearlnE  thereon. 
Perhaps  no  court  has  given  more  careful  con- 
sideration  to  the  exact  question  onder  discus- 
sion  than  that  of  Missouri,  where  a  like  stat- 
ute, adopted  In  the  absence  of  constitutional 
anthorlty,  was  In  State  v.  Shepherd,  177  Mo. 
234.  76  S.  W.  79,  99  Am.  St.  Bep.  624.  de- 
clared Invalid  and  of  no  binding  force  upon 
the  constitutional  courts.  Latei  this  decision 
was  followed  by  a  majority  opinion  in  the 
case  of  Railway  v.  Glldersleeve,  210  Uo.  170, 
118  S.  W.  86,  16  Ann.  Cas.  749.  where  Mr. 
Justice  Tjimm,  wbose  Judicial  labors  In  that 
court  constitute  a  monument  to  his  industry 
and  learning,  filed  an  able  and  exhaustive 
dissenting  opinion,  concurred  in  by  two  of 
the  justices,  wherein  he  reviewed  a  great 
number  St  cases  and  upheld  the  validity  of 
the  statute.  In  the  subsequent  case  of  Ex 
parte  Creasy,  243  Mo.  680,  148  S.  W.  914.  41 
L.  R.  A.  (N.  S.)  478,  the  validity  of  the  statute 
as  a  limitatioa  upon  the  power  of  the  conrt 
to  inflict  a  penalty  for  contempt  In  excess  of 
that  provided  was  attacked,  and  the  court 
adopted  the  -views  thereon  emmdated  br  Jus- 
tice Lamm  In  his  diasaBtliig  oidnlm  In  Out 
Glldersleeve  Case^ 

Judges  are  but  human,  and  as  said  by  Lord 
Camdoi  In  the  trial  of  Htndaon  and  Kwsey. 
fioand  Jn  8  HowaU^s  State  Trlala,  08: 

'The  discretion  of  a  judge  Is  tiie  Uw  of  ty- 
rants; it  is  always  tmk&own;  it  Is  different 
in  different  men ;  it  is  casoal,  and  depends  upon 
constitution,  temper,  passion.  In  the  beat  it  Is 
oftentimes  caprice;  In  the  w<w>t  it  is  every  vice, 
folly,  and  pa«i<Hi  to  wUch  human  nature  is  lia- 
Ue." 

And  hence,  as  said  by  Jodge  Taft  in  01t7 
of  Detroit' T.  Detroit  Olty  X^.  Go.  (a  O)  54 
Fed.  1,  wbero  "InflnaiceB  of  a  persimal  na- 
ture are  present  ve  must  presiure  a  human 
weakness  in  all  Judges  to  prevent  taijnstice 
from  the  frailty  of  a  few."  Becognlzlag  this 
bnman  frail^,  a  Judge,  since  as  hold  it 
1b  not  necesaary  In  vindicating  tab  antliority 
nor  in  maintaining  the  dli^ty  of  the  bigfa 
and  eralted  office  fvUch  be  occupiea,  dioittd 
TMt  have  nabridled  power  to  sntnmarily  com- 
mit a  dtlsea  to  prison  fbr  a  term  of  years* 
bowerer  long,  for  a  eonstmctive  contempt 

[I,  7]  It  is  no  answer  to  this,  as  siu;gested 
by  respondoit,  to  say.  In  the  language  of 
Chief  Jastice  Jdm  ManOiall,  tbat  "all  dele- 
gated power  la  liable  to  be  abnaed,"  nor  that 
tbe  Oonstltntlon  alEords  protection  In  tbat  It 
probiUts  tbe  Infliction  of  cmel  and  nnnsnal 
ponlsbments.  since  this  inhibition  relates  to 
tbe  duractw  of  the  punishment,  and  im- 
prlatximaLt  Is  neither  cmrt  nor  nnusual. 
State  T.  HcOanley,  IS  Cal.  429. 

Mor  la  then  any  merit  In  the  suggestion 
based  iqion  Sx  parte  Karlam.  100  Cal.  378, 


117  Pac.  447,  Ann.  Cas.  1912D,  1384,  tbat 
contempt  is  a  matter  of  price,  since  a  pover- 
ty-stricken contemner  flned  $500  and  com- 
mitted to  prison  until  the  One  is  paid  must, 
on  account  of  his  financial  liability,  suffer 
imprisonment,  whereas  a  man  of  means  sub- 
jected to  a  like  fine  and  conditional  penalty 
may  escape  imprisonment  by  paying  the  fine 
at  once.  Like  arguments  would  apply  in 
every  criminal  case  wherein  a  man  is  snb- 
Jected  to  a  film  and  committed  to  prison  until 
It  is  paid. 

Petitioner  having  paid  the  fine  of  $000  Im- 
posed, and  served  five  days'  Imprisonment  in 
Jail,  it  is  ordered  that  be  be  dtacbarged  from 

custody. 

We  concur:  ANGBLLOTO,  C.  J. ; 
SLOSS,  J.;  MELVIN,  J.;  LORIOAN,  J.; 
RICHARDS,  Judge  pro  tem. 


In  N  DARGIE'S  ESTATE. 
Appeal  of  OHAPHAN  H  aL 
(S.  F.  87ia) 
(Supreme  Court  of  GaUfbtnia.   Dec.  17,  1918.) 

1.  HUBBAKD  AITD  WlfS  «BB>278(1)— OOlOCairt- 

TT  PnoFEBTT— RioHT  ow  Posmsuon. 
During  lifetime  of  husband  be  is  owner  and 
entitled  to  possession  of  all  ccHnmnnity  proper* 
ty;  surviving  wife  only  becoming  entitled  to 
one-bolf  of  community  property,  under  Civ. 
Code,  I  140^  as  snrvlTor  ot  the  marital  com- 
muidty. 

2.  HUSBAUD  AZtD  WlVK  «E9248Vi— S^PAUXE 

PBorasrT—OWHnnip, 
An  the  proper^  owned  by  «  husband  at 
the  time  of  his  mairiage,  with  all  the  rents,  is- 
sasB,  and  preOCs,  oonttnna  to  be  Ida  separate 
property,  under  GIt.  Oode^  i  1681 

3.  Wau  4=»577— ConsntTction-Ooionnii- 

A  win  devising  to  a  wif6  one-balf  of  all 
the  property  "poesessed"  by  testator,  "being  the 
same  portiMi  to  which  she  would  be  entitled  in 
the  event  of  all  of  my  property  being  communi- 
ty property,"  showed  an  faiteot  that  the  wife 
was  to  have  not  only  one-half  of  the  sepuate 
property,  but  one-half  of  the  community  prop- 
er^. 

In  BanlL  Appeal  from  Snperhw  Conrt, 
Alameda  Connty;  W.  8.  irais,  ^ndge. 


In  the  matter  of  the  estate  of  William  E. 
Dargle,  deceased.  From  a  partial  decree  of 
distribution,  M.  C.  Chapman  and  others,  as 
executors,  trustees,  and  residuary  legatees, 
appeal.  Reversed. 

Xitzfrerald.  Abbott  &  Beardedey.  and  Eo- 
gesae  E.  TreCMbm,  all  of  Oakland,  fbr  ap- 
pellants. 


«B»ltar  ath«  cases  sss  same  toplo  and  XEY-NUIIBBB  la  aU  KsV'Numbersd  OIbsbU  and  Xodtsw 
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M.  C.  Chapman,  Jo&n  F.  Conners,  and  J. 
Clem  Arnold,  all  of  Oakland,  for  appellants 
executors  and  trustees. 

Edgar  D.  Pelxotto,  of  San  Frandsco,  for 
appellant  Dargie. 

A.  A.  Moore  and  Stanley  Moore,  both  of 
San  Frandsco,  for  rec^ndent. 

WILBUR.  J.  This  Is  an  appeal  b7  tlie 
executors  and  trustees  and  hy  the  rwiduary 
legatees  from  a  partial  decree  at  distribu- 
tion, whereby  three-fourths  of  the  estate  of 
the  deceased  was  distributed  to  his  surrlvlng 
wife,  one-half  as  community  property,  and 
one-half  under  the  terms  of  the  wlU.  The 
correctness  of  the  deciee  depends  upon 
whether  or  not,  by  the  prorlslfHU  of  the 
third  division  of  the  will,  the  deceased  In- 
tmded  to  deal  with  the-  eitlre  oonunnnlty 
pnq>er^.  or  only  with  that  portion  thereof 
(one-halO  over  whl^  he  bad  the  power  of 
testamentary  disposition.  SectUm  1402,  G. 
C.  The  provision  In  question  reads  as  fol- 
lows (Italics  ours) : 

"I  herd>y  certify  and  declare  that  at  the  time 
of  my  marriage  with  my  wife  E^rmiDia  Peralta 
Dargie,  I  owned  and  potaea$0d  in  my  own  right, 
property  of  the  then  valne  of  about  one  hundred 
tfionsand  dollars,  kni  which  said  proper^  is  still 
owned  and  poa$ea90d  by  me,  and  is  s  part  and 
portion  of  my  estate,  bal  that  for  the  purpose 
ot  this  my  said  will,  all  of  the  property  of  which 
I  am  noio  poateased  may  be  con&idt-red  as  com- 
muoity  property,  and  I  do  hereby  give,  be- 
queath, devise  and  confirm  unto  my  said  wife 
Erminia  Peralta  Dargie,  one-half  of  aU  the 
property,  real,  personal  or  mixed,  of  uihioh  I 
mav  die  peised  or  potteated,  being  the  same  por- 
tion thereof  to  which  she  would  be  en(l<M  in 
the  event  of  all  of  my  said  property  being  com- 
munity property." 

[1}  It  will  be  observed  that  the  decree 
stated  that  certain  property  was  "owned  and 
possessed"  by  blm  at  the  time  of  bis  mar- 
riage, and  was  still  "owned  and  possessed" 
by  him,  but  directs  that  such  property,  and 
all  other  property  "possessed"  by  him  be 
considered  as  community  property.  He  then 
bequeaths  and  devises  and  conflrma  to  his 
wife  one-half  of  all  property  "possessed"  by 
htm  at  the  time  of  his  death.  He  evidently 
considered  that  the  entire  community  was 
"pos.sessed"  by  blm,  as  It  was,  In  fact,  and 
d^s  with  It  as  a  whole.  The  deceased  does 
not  bequeath  one-half  of  "my  property,"  or 
of  "my  Interest  in  tiie  community  property," 
or  of  the  "property  over  which  I  have  testa- 
mentary power,"  but  one-half  of  all  the 
prc^rty  "possessed"  by  him.  To  make  as- 
surance doubly  sure,  he  adds,  "being  the 
same  portion  to  which  she  would  be  entitled 
in  the  event  of  all  of  my  property  being 
community  property" — not,  be  It  observed, 
the  same  portl<m  she  would  receive  In  the 
event  that  deceased  left)  no  will  (three- 
fourths,  there  being  no  fattier  or  mother  or 
brothenr  or  sisters^  sections  1402,  1386,  subd. 


<Cai. 

2,  C.  CX),  but  the  portion  of  the  community 
property  she  Is  "entitled  to"  as  of  right, 
namely,  (me-half  (section  1402,  G.  G.).  Dur- 
ing the  lifetime  of  the  husband,  he  is  the 
owner  and  entitled  to  the  possession  of  all 
the  community  property.  Upon  his  death 
the  surviving  wife  becomes  entitled  to  one- 
half  of  the  community  property  as  the  stir- 
vlvor  of  the  marital  community,  regardless 
of  the  existence  of  other  heirs  or  of  a  will, 
but  the  other  half  passes  by  will,  or.  In 
case  of  Intestacy,  by  the  laws  of  succession, 
to  his  heirs,  Inclndlng  the  surviving  wife  In 
certain  cases.  EDargle  v.  Patterson,  169  Pac. 
300.  One-half,  then,  is  the  "portion"  of  the 
community  property,  to  which  the  widow  Is 
entitled,  by  virtue  of  Its  community  charac- 
ter. That  the  testator  was  referring  to  this 
half  of  the  property  to  which  she  is  entitled 
of  rig^t,  is  also  farUier  tndl9ated  l^r  tiie  use 
of  tb^,  word  "conflrm'*  In  the  fallowing 
clause : 

"I  do  hereby  give,  beqneath,  devise  and  wm- 
firm  nnto  my  said  wife  Erminia  Peralta  Dargie  _ 
one-half  of  all  the  property  •  •  •  of  which 

I  may  die  seized  or  possessed." 

It  is  true  tliat  the  additional  words,  "I 
do  hereby  give,  bequeatb  and  devise  •  *  * 
unto  my  said  wife,"  etc,  Import  more  than 
a  mere  recognition  of  the  i4^t  over  which 
the  testator  had  no  control.  But  the  words 
are  appropriate  to  the  purpose  of  the  tes- 
tator, which  was  to  "give,  devise  and  bp- 
queath"  to  his  wife  cme-half  of  all  of  his 
separate  property,  which,  for  convenience,  he 
directed  to  be  considered  as  a  part  of  the 
community  property.  While  it  Is  true  that 
the  direction  that  the  separate  property  should 
be  treated  as  a  part  of  the  community  prop- 
erty was,  by  Implication,  a  devise  and  bequest 
to  his  wife  of  a  one-half  interest' therein,  U 
was  more  appropriate  that  ttils  should  be 
done,  as  it  was,  by  express  bequest  and  de- 
vise. 

[2,  3]  In  the  argument,  counsel  treat  the 
win  as.  In  otTect,  stating  that  decedent's 
separate  property  consisted  of  $100,(K)0.  If. 
however,  at  the  time  of  his  marriage,  the 
deceased  owned  a  hundred  thousand  dollars* 
worth  of  property,  that  property,  with  all 
the  rents,  issues  and  profits  thereof,  con- 
tinued to  be  his  separate  property.  Olv, 
Code,  S  163.  The  marriage  occurred  Decem- 
ber 15,  1881.  The  will  was  drawn  20  years 
thereafter  (1010).  The  deceased  died  In  1911. 
at  which  time  bis  estate  was  appraised  nt 
$933,900.  It  might  be  exceedingly  difficult 
to  determine  what  portion  of  the  property 
left  by  him  was  derived  from  his  separate 
property,  and  the  rents,  issues,  and  profits 
thereof,  and  what  portion,  If  an^',  constituted 
community  property.  It  Is  quite  conceivable 
that.  If  the  source  ot  all  the  property  left 
by  the  deceased  could  have  been  ascertained, 
it  would  have  been  discovered  that  it  was 
Isi^ly  separate  pvwerty.   It  1^  tiierefore. 
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eTldent  from  tiie  will  tliat  the  deceased  in- 
tended to  prevent  tlie  dlfflcnlty  of  ascertain- 
ing what  portion  of  his  property  was  com- 
mnnl^,  and  what  portion  separate  property, 
and  that  he  desired  his  wife  to  liave  one- 
half,  and  no  more,  of  all  the  property  left 
by  blm,  whether  community  or  separate  pr(^ 
erty.  The  will  l&  not  susceptible  of  the  con- 
struction that  the  testator  was  therein  deal- 
ing with  only  his  s^arate  property  and  the 
one-half  of  the  coaimanity  property  over 
which  he  had  testamentary  control,  for  he 
expressly  prides  to  the  contrary.  The 
court  was  in  error  in  allowing  the  surviving 
wife  Quree-fourths  of  the  property  of  the  de- 
ceased. She  is  entitled  to  one-half  of  the 
separate  property  of  the  deceased,  and  to 
oDe-half  of  the  coonnniiilty  property. 
Decree  rarened. 

We  concur :  SHAW,  J. ;  RIOHABDS, 
Jndge  pro  tern.;  LORIOAN,  J. 

SLOSSt  J.  I  concw  in  the  Judgment  The 
qneaflOD  Is  one  ct  interpretation,  dmidy,  and 
I  agree  wHb  Justice  WWrnr's  oimelnsim 
that  a  reading  of  all  the  provlslonB  ot  fiie 
wlU  dl«3oaes  the  testator's  Intent  diat  the 
enttre  estate  possessed  by  hlm-  ln  bis  life- 
time  should  be  regarded  as  cwnmmilty  prop- 
erty,  and  tbat  tbB  wldoir  sboold  receive  only 
one-half  of  that  entire  estate.  In  other 
words,  the  testator  in  epeaMng  of  •the  prop- 
erty, real,  pereoial,  or  mixed  of  irtildi  I  may 
die  sdsed  or  poascsocd,"  had  In  ndnd  the 
•wbcAe  of  the  oommnnlty  proswrty,  and  not 
merely  the  part  of  it  which  was  siddect  to 
bis  power  of  testamentarr  dlspoeitlcHi. 

It  shonld,  ptfliaps^  be' added  Chat  no  mem- 
ber of  the  conrt,  as  I  nnderstand,  Is  disposed 
to  depart  In  tbe  sUgbtsst  degree  from  Uw 
familiar  and  w^-setOed  rules  govemlmc  the 
cmatnicthn  of  wills  made  by  married  men 
possessed  of  community  property.  This  court 
has  eonslatraitly  ruled  that  soeh  a  testator  Is 
presumed  to  know  that  his  power  of  disposi- 
tion by  will  does  not  extend  to  th«  soiTtv- 
ing  wife's  half  interest  in  tbe  ocmunnnlty 
pnverty,  and  tbat  tbe  will  is  ordtamrlly  to 
be  read  as  covering,  by  Its  dlflNWltiMui.  only 
the  proi>erty  which  the  testator  bad  tte  right 
to  devise  or  beqoeath,  L  e.,  his  scsntate  prop- 
er^ and  an  undMOed  half  of  the  communi- 
ty property.  Tbe  gift  to  the  widow  of  "half 
of  my  eetato"  would,  therefore,  In  the  ab> 
sence  of  words  Indicating  a  contrary  Intent, 
carry  to  her  one-half  of  the  estate  subject 
to  testamentary  disposition,  and  she  would 
take.  In  additlim,  ons>half  of  tbe  com- 
munity pn^ierty  as  survivor.  A  few  dta- 
tions  win  saflBce:  Beard  v.  Knox,  5  Gal. 
252,  63  Am.  I>ec.  12S ;  Est.  of  SUv^,  42  Cal. 
210:  Est  of  Smith,  108  Cal.  116,  40  Pac. 
1037:  Est  Of  yogt,  164  Gal.  60S,  98  Pac.  265; 
Est  Of  Prager.  166  Cal.  490. 137  Pac.  87.  In 


ttie  present  case,  however,  the  wording  of 
tfte  will  Is  such  that  the  presumptkna  re- 
ferred to  cannot  be  applied  without  doing 
vi^ehoe  to  the  testator's  declared  intendOu. 

I  concur:  ANQELLOTTI.  C  J. 


0BE30ENT  INV.  GO.  v.  liAKB  COUNTY 
INV.  00.  et  al.   (Civ.  2552.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.  No*.  12, 1018.  Rehearing 
Denied  by  Supreme  Goart  Jan.  9,  1019.)  - 

1.  MoBTQAGES  9=»416(^AcrrioN  iob  Fobe- 

CLOSUBE— DBFERSE. 

In  action  by  plaintiff  G<wporation  as  bona 
fide  mortgage  having  advanced  the  mooey  se^ 
cured  by  tbe  mortgage  the  all^ation,  by  way  of 
a  separate  defense,  m  certain  alleged  acta  of 
fraud  on  tbe  part  one  of  plaintiffs  directors 
and  stocAhoMers,  was  InunateriaL 

2.  Pludino  «b>214(Q)— DmnrBKBB^ADicXs- 

BXON. 

Admisauxk  by  dMBurrer  Is  for  purpose  of 
testing  qneaticm  of  law,  and  la  binding  only  in 
so  £v  as  a  ruling  apon  the  demurrer  is  con- 
cerned. 

Appeal  from  Superior  Court,  Lake  Coun- 
ty;  U.      Sayre,  Judge. 

Action  by  the  Crescent  Investment  Com- 
pany, a  corporation,  against  the  I^ake  County 
Inveetment  "CJcxapeLoy,  a  corp(M:atlon«  and 
others.  Judgment  for  plaintiff,  and  Pend- 
ants appeal.    Judgment  affirmed. 

B.  A.  Freeman  and  F.  J.  Ctordon,  both  ot 
Oakland,  for  appdlants. 

Btfrer^'Ifc  Hoflghwid.  of  San  Francisco, 
for  respondent 

liENNON,  P.  J.  This  Is  an  appeal  fnnn  a 
Judgment  rendered  In  favor  of  the  plaintllt 
The  appeal  Is  upon  the  judgment  roll  tOxme, 

[t]  Tbe  conplaint  asked  for  the  fbreclo- 
eure  of  a  mortgage  npon  certain  rral  proper^ 
ty  owned  lay  the  defendants.  Defendants 
in  thdr  answer  denied  the  execution  of  the 
note  and  mortgage  and  suhetantlaUy  all  the 
material  allegations  of  tbe  complaint  and  set 
np  by  vray  d  separate  defense  certain  alleged 
acts  of  fraud  on  the  lurt  of  one  of  the  dlrec> 
ton  and  stockholders  of  the  [dalntlff  com* 
pany.  The  plaintiff  demurred  to  this  sepa- 
rate defense,  and  the  demurr^  was  sustain- 
ed. Ontainly,  tf  the  plaintiff  was  a  bcma 
fide  mortgagee,  and  had  advanced  the  money 
secured  by  the  mortgage,  the  matters  alleged 
in  the  separate  defense  would  be  immaterial 
in.  this  foreclosure  suit,  and  the  demurrer 
was  properly  sostalned.  The  questions  of 
the  execution  of  the  mortgage  and  the  con- 
slderatlon  therefor  were  tried  under  the 
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tasnet  raised  .by  the  complaint  and  the  de> 
niala  thereof,  and  the  trial  court  foand  In 
faror  of  the  plaintiff. 

[2]  The  appellants  raise  Just  one  point  upon 
their  appeal,  and  we  agree  with  the  attorney 
for  respondent  that  the  law  applicable  to 
that  question  would  seem  to  require  no  rul- 
ing by  an  appellate  court  Appellants  con- 
tend that,  by  demurring  to  the  separate  de- 
fense of  the  defendant,  plaintiff  ther^y 
admitted  all  the  alleged  acts  of  fraud  con- 
tained therein,  and,  having  bo  admitted  such 
acts,  Iti  stands  self-convicted  of  (conduct 
which  should  bar  It  from  any  relief  In  a 
court  of  equity.  Of  course,  the  admission 
made  by  a  demurrer  Is  merely  an  admission 
for  the  purpose  of  testing  a  question  of  law, 
and  is  only  binding  upon  the  demurrant  In 
so  far  as  a  ruling  upon  the  demurrer  la  con- 
cerned. 

The  Judgment  is  affirmed. 

We  concur:  BEASLY,  Juds*  pro  tern.; 
STURTBVANT,     pro  tern. 


SVLANGIS  T.  SHRADEa  et  aL    (Olr.  1660.) 

district  Ooort  ot  Appeal,  Third  District,  Cal- 
ifornia.   Nov.  8,  1918.    Behearing  Denied 
by  Supreme  Oonrt  Jan.  7, 1919.) 

1.  Tbitdob  Awn  PtntcHABEK  <5=3 189— Title  or 
Vkndob— EbTOPPSL  TO  Dent. 
Vendee  la  poasessioo  under  contract  (or 
sale  of  land  cannot  deny  title  of  vendor  in  an 
actlw  in  ejectment. 

2;  Vkitdos  aitd  Pobchaskb  «»191— Defaitlt 
or  V&iroKE— BioBT  or  Possession. 
Vendee  under  contract  far  pnrchaae  oi  build- 
ing cannot  continue  to  bold  poesessioiL  aflar 
making  default  in  payments,  ngaidleM  of 
whether  vendor  has  title. 

3.  Vendor  and  Pobchaskb  «s»339  —  Recov- 

XBT  or  PATMENT&-RIQHTB  Or  VeNDKB. 
Vendee  under  contract  for  purchase  of  real- 
ij  is  not  entitled  to  return  <4  purchase  rnmey 
paid  wh&e  he  eontlnuea  to  hold  possession. 

4.  VXITDOB  AND  PVBOHABBB  ^)>384W  —  Bl- 

ooTXBT  or  pATVEifTft— BxoHra  or  Van  DBS. 
Vendee,  Biter  making  default  in  payments, 
cannot  recover  payments  made,  except  where 
there  has  been  mutual  rescission. 

5.  Vendob  Airo  Pubchaseb  «sb39K1)  —  Bb- 
ooTEBT  or  Patkbhts— RioHTB  or  Vendee. 

Vendor,  not  In  default,  held  entlded  to  re- 
tain moneys  paid  to  her  as  part  of  purchase 
price,  aldiough  there  was  no  express  covenant 
in  contract  (or  purchaae  to  that  effect. 

6.  Vendob  and  Pubguabkb  «=»334(4)  —  Rb- 
aoiBBioN  BT  V1uTDo»— What  OoNBTmms. 

Vendor's  notice  of  forfeiture  of  contract  of 
purchase  of  realty,  because  of  failure  to  make 
payments,  held  not  to  constitute  an  abandon- 


ment  or  rescission,  so  that  TtmMa  tsrifBss 

was  entitled  to  recover  paymcuto  nada 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; Milton  T.  Farmer,  Judge. 

Action  by  Uary  F.  Francis  against  John 
Shrader  and  others,  as  trustees  in  liquida- 
tion of  the  West  Virginia  Oil  Company,  and 
D.  L.  Peters  and  another.  In  which  defend- 
ants filed  a  cross-complaint  Jndgmait  for 
plaintiff,  and  defendants  appeaL  AfBnned. 

Cieorge  XL  Wbltaker,  vt  Bakersfleld,  for  ap- 
pellants. 

Matthew  S.  Plat%  pt  Bakerafleld,  tot  re- 
spondent. 

HART,  J.  nxa  action  is  In  ejectment 
The  complaint  alleged  that  on  the  Ist  day 
of  June,  1911,  plaintilt  "was  the  owner  of, 
except  as  against  the  paramount  title  of 
the  United  States  of  America,"  certain  oll- 
bearing  lands  in  the  county  Of  Kem,  describ- 
ing them;  that,  on  July  29,  1911,  plaintUt 
and  one  B.  S.  Good  entered  Into  a  contract 
by  the  terms  of  which  plaintiff  agreed  to 
sell  and  convey,  and  said  Good  agreed  to 
buy,  said  lands  for  the  sum  of  $70,000,  pay- 
able In  installments.  Sadd  ooDtiact  oontaln- 
ed  the  following  clause: 

"In  the  event  of  a  failure  to  o(»nply  with  the 
terms  hereof,  by  the  said  party  ot  the  second 
part  [Good],  die  said  party  o<  the  first  part 
[Francis]  shall  be  released  from  all  oUigation 
in  law  or  eauity  to  oonv^  said  property,  and 
the  aaid  party  ot  the  second  part  shall  forfeit 
all  right  thereto." 

It  is  next  alleged  that  In  die  month  of 
September.  Ittll.  the  West  Virginia  OU  Com- 
pany "went  Into  possession  under  plaintiff" 
of  said  IfUidS)  and  that  on  January  9,  1912, 
said  Good  in  writing  assigned  all  his  lo- 
terest  under  said  contract  to  said  corpora- 
tion; that  on  January  29.  1912,  plaintiff  en- 
tered into  a  contract  with  said  West  Vir- 
ginia Oil  Company  extaiding  the  time  of 
payments,  and  it  wna  agreed  that  as  part 
conslderatloD  for  the  extension  of  said  pay- 
ments the  oU  company  would  not  remove  any 
of  the  i^pe  or  casings  in  any  wells  drilled  on 
said  land,  nor  any  of  the  derricks  erected 
thereon,  and  that  the  company  would  pay  for 
all  labor  and  materials  furnished  on  said 
lands  and  pay  off  ail  legal  daims  or  liens 
filed  thereon.  Time  was  made  of  the  essence 
ot  the  ewtract  Plaintiff  received  as  pay- 
ment oa  account  of  the  sale  of  said  lands, 
fnHn  Good  and  from  the  oU  comiwBy,  flS.- 
000  as  principal  and  $000  as  Interest,  and  it 
is  alleged  that  a  payment  ot  $6,000,  due  on 
Api4]  29,  1912,  was  not  paid.  On  October  1« 
1912,  plaintiff  served  <»i  the  oil  company  a 
notice  of  forfeiture  of  cwtract  ISor  failure  to 
make  payments,  in  which  It  wU  stated: 
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"Ton  are  hereby  notifted  Hat  you  right  and 
title  nndw  said  ■greemnt  have  been  forfeited 
and  mrmdlBrad.** 

Demand  for  the  poweagton  of  the  premlBes 
was  allesed.  It  was  also  alleged  that  the 
West  TlTginla  Oil  Company,  on  Norember 
80, 1S12,  forfeited  Its  diaiter  and  ris^t  to  do 
bitalness  by  fttUara  to  pay  its  co^ratlon  U- 
GOise  tax,  and  that  tibe  defendants  Shrader, 
Ijathrop,  Oreen,  FredenaU,  Soale,  and  Mere- 
dltli  at  that  time  were  the  members  of  the 
board  of  directors  of  said  corporation  and 
are  now  its  trustees  In  liquidation. 

The  answer  of  the  defoidants  admits  as 
true  all  the  allmattons  of  the  complaint 
with  respect  to  lAe  agreements  referred  to 
therdn,  tbe  default  of  defendants  In  the 
payments  on  the  pnrchase  price,  and  the  lur- 
ing of  notice  ot  forfdtnre  by  plaintiff,  bat  de- 
nies plaintUTs  oWnershM?  of  said  lands;  de- 
nies the  alles^tini  in  the  complaint  that  on 
the  1st  day  of  June,  191X  "pUdntUE  was  In 
tlie  quiet,  peaceable,  and  exclnsiTe  poBsesslon 
of  all  or  any  of  the  described  premises  imtU 
the  possession  thereof  was  takm  by  defmd* 
ants  on  or  about  the  month  of  S^tember, 
1911,  or  at  any  other  time" ;  admits  the  de- 
mand made  on  dtiBendants  by  plaintiff  for  the 
T«tiim  to  her  of  the  possession  of  said  lands, 
bat  alleges  that,  at  ttie  ttme  ot  tbe  douand 
80  made,  the  plalntltt  failed,  neglected,  and 
refosed  to  pay  or  to  offer  to  pay  or  retam 
eitber  to  the  West  Virginia  Oil  Company  or 
the  trustees  in  UquidatloD  of  said  company 
tbe  moneys  reoeiTed  by  plaintiff  for  and  on 
account  ot  tbe  pnrdiase  prin  of  said  lands, 
and  has  erer  since  felled,  refused,  and  neg- 
lected to  r^Mty  or  return  the  moneys  bo  re- 
ceived by  her ;  denies  that  said  defendants, 
erer  since  the  29th  day  ot  April,  1912,  have 
withheld,  nnlawtnlly,  the  possession  of  said 
lands  ftom  plaintiff,  or  bare  nnlawtully  ex> 
eluded,  or  nnlawfotly  now  exdnde,  plalnttfl 
from  the  possession  of  said  lands,  or  any 
part  thereof;  denies  that  defendants  have 
not  any  right,  or  at  any  time  never  had  any 
rie^t,  to  the  possesidon  of  said  lands,  bat,  "on 
the  contrary,  these  defendants  allege"  that  at 
all  times  since  the  month  of  S^)tember.  1911, 
they  have  bad  the  right  to  such  possession, 
and  stlU  have  the  right  to  such  possession^ 
and  wlU  oontlQue  to  hare  such  right  "ut^ 
the  plaintiff  shall  pay  to  them,  as  trustees  of 
said  West  Virginia  Oil  GMnpany,  tbe  sum  of 
$15,600  so  paid  to  and  rec^ved  by  plaintiff 
from  the  said  West  Virginia  Oil  Company 
for  and  on  account  of  the  purchase  price  of 
■aid  lands." 

The  defendants  also  filed  a  cross-c<»nplalnt 
by  which  they  seek  to  recover  tbe  said  sum 
of  $15,600  paid  by  -the  said  company  to  the 
plaintiff  on  account  of  the  purchase  price  of 
said  lands.  Said  cross-complaint  sets  up  the 
several  agreements  referred  to  in  plaintlfTs 
complain^  the  notice  of  forfeiture  and  de- 
mand of  plaintue  for  the  restitution  of  the 
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premises,  alleges  that  the  i^lntifl  failed  and 
refused,  and  now  still  falls  and  refuses,  to 
refund  to  the  defendants  the  mon^s  paid  by 
the  oil  company  on  the  pnrchase  price  of 
tbe  leads,  and  that  the  defendants  as  trus- 
tees, etc,  are  entitled  to  hold  the  jwsaea^on 
of  said  lands  until  said  moneys  are  paid 
over  by  the  plaintiff  to  the  defendants. 

The  idaiatiff  demurred  to  the  answer  and 
to  the  cross-complaint,  and  moved  to  strike 
from  the  answer  the  allegations  denying 
ptelntlff'a  owuetfOiip  of  and  right  to  the  pos- 
session  of  tbe  land,  ttiat  on  June  1,  19H,  or 
at  any  other  time,  the  plaintiff  was  in  tbe 
quiet,  eta,  possession  of  the  lands,  and  unUl  ^ 
defendants  took  possession  thereof  in  S^- 
tember,  1911,  that  defendants,  ever  since 
April  1912,  have  unlawfully  wlUkheld  pos- 
session of  said  lands  from  idaintlff,  and 
have  unlawfully  exdoded,  and  now  unlaw- 
fnUy  exclude,  plaintiff  from  the  possession 
thereof,  that  defendants  have  no  right  to  the 
possession  of  said  lands,  and  that  defendants 
are  ^titled  to  the  possession  thereof  until  the 
plaintiff  repays  to  them  as  trustees,  etc.,  all 
moneys  received  1^  her  from  the  said  oil 
company  as  part  of  the  pnrchase  price  of 
said  lands. 

■  Tbe  court  overruled  the  demurrer  to  tbe 
answer,  sustained  the  demurrer  to  the  cross- 
complaint,  without  leave  to  amend,  and 
granted  the  motion  to  strike  from  the  answer 
tbe  averments  above  spedfled  as  those  to 
which  said  motion  was  addressed,  and  ren- 
dered Judgment  In  fevor  of  the  plaintiff. 
From  said  Judgment  the  defendants  prose- 
cute this  aiveaL 

tl]  The  motion  to  strike  from  the  answer 
the  denial  that  tbe  plalntUt  was  the'  owne^ 
of  the  lands,  and  that  she.  was,  by  reasfui  of 
such  ownerethlp.  on  tlie  Ist  day  of  Jnnei 
1911,  In  the  quiet,  peaceable,  and  exdustta 
possession  of  said  lands,  was  pn^riy  grant* 
ed  upon  the  ground  that  Ote  vendee  In  pos- 
session imder  a  contract  tar  the  sale  ot  land 
cannot  d«iy  the  title  of  13ie  vendor  in  an  ais 
tlon  (n  ejectmnt.  89  Oyc.  p.  1614 ;  iyi«r  on 
Ejectment,  p.  K68;  Garvey  r.  Lashells,  161 
CaL  533,  91  Pac.  498 ;  Ctervalse  v.  Brocftins, 
156  Cal.  107.  10%  103  Pac.  8S2. 

The  other  portions  stricken  out  involved 
mere  1^1  condnstons,  and  also  the  allega- 
tions with  respect  to  the  failure  and  rtfnsal 
of  tbe  plaintiff  to  pay  back  the  moneys  abm 
had  received  from  the  <41  company  on  tbe 
purchase  price  of  the  lands,  and  the  rif^t 
of  the  defendants  to  retain  mch  possession 
until  audi  moneys  were  returned  to  the 
vendee,  or  Its  trustees  in  Uqnidation,  the 
defendants  her^n.  The  order  striking  from 
the  answer  the  latter  allegatlcms  and'  the 
order  sustaining  the  deumrrer  to  the  cross- 
complaint  Involve  and  present  the  principal 
point  made  by  the  appellants,  viz.;  That  ap- 
pellants, as  is  their  contention,  have  the 
light,  under  tbe  contract  for  the  sale  of  the 
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lands,  "to  recor»  tlie  payments  made  on  it 
[said  G(Hi(Tact] ;  that  the  contract  does  not 
warrant  the  plaints  retaining:  the  payments 
when  she  forfeited  the  defendants*  rights 
under  the  contract,  and  that  before  the 
plaintiff  can  maintain  the  action  she  most 
return  the  payments  made." 

It  is  to  be  noted  that  nowhere  in  the  an* 
swer  or  in  the  cn»3Hx>mplalnt  Is  there  any 
allegation  showing  or  tending  to  show  that 
the  plaintiff  was  guiltr  of  any  default  under 
the  contract,  nor  Is  there  any  statement  or 
aUegatdon  In  either  of  those  pleadings  of  the 
defendants  denying  or  pretending  to  deny 
^  that  the  oil  company  was  not  In  defatdt  In 
its  payments  according  to  the  terms  of  the 
contract  To  the  contrary,  the  defendants 
in  their  pleadings  expressly  and  directly  ad- 
mit that  the  oil  company  was  in  default  in 
Its  said  payments,  and  had  been  so  for  a 
long  period  of  time  and  offer  no  excuse  for 
such  default.  The  defendants  stand  upon 
the  bald  proposition  that,  the  contract  of 
sale  not  being  convletod  or  consummated, 
though  through  no  fault  of  the  plaintiff,  and 
the  latter  having  rec^ved  a  large  sum  of 
money  on  the  pnrdiase  price,  said  money 
oui^t  to  be  returned  to  them  before  th^  are 
required  to  give  up  possession  of  the  prop- 
erty, notwithstanding  that  the  oil  company, 
vendee  In  possession,  refused  to  go  on  with 
the  fulfillment  of  the  terms  of  the  agree- 
ment. They  undertake  to  support  this  posi- 
tion by  the  statement  that  all  that  the  con- 
tract provided  for  in  the  way  of  a  forfeiture 
was  that.  In  case  of  default  by  the  oil  com- 
pany in  the  payments  on  the  purchase  price, 
it  was  to  forfeit  all  Tight  in  the  property  and 
that  the  casings  and  derricks,  used  In  the 
production  of  oil  from  the  lands,  were  to  re- 
vert to  the  plaintiff;  "that  the  contract  la 
entirely  sll^t  as  to  the  payments— there  was 
nowhere  In  4t  any  stipulation  that  they  [the 
moneys  paid]  should  be  forfeited  to  the 
plaintiff."  It  Is  asserted  that  the  "notice  of 
forfdtnre  given  by  the  idaintlff  bears  out 
this  contention." 

While  all  that  the  defendants  say  as  to 
the  language  of  the  forfeiture  clause  of  the 
contract,  and  that  of  the  notice  declaring 
the  contract  at  an  end  and  the  oil  company's 
Corf^tore  of  its  right  to  proceed  with  the 
consummatloQ  of  the  contract,  is  true,  we 
axe  In  no  doubt  as  to  the  soundness  of  the  re- 
■pwdoif  8  posltlim  tliat  the  defoidants  have 
not  shown  that  tbey  an  watted  to  the  re- 
turn of  ttie  moneya  padd  to  the  plalutifl  aor 
der  the  contract  as  a  condition  precedent  to 
the  retum  to  tSie  plaintiff  of  the  pooaeadon 
of  the  lands  or  at  alL 

[2-4]  Ooansel  for  the  plaintiff,  in  tlwlr. 
brief,  well  and  suctdnctly  state  the  law  In 
this  state  respecting  the  rights  of  the  parties 
to  contracts  such  as  the  one  involved  hweln 
as  fbHowa; 


"It  Is  now  tSi9  settled  law  of  tUa  state  that 
a  vendee  under  a  ctmtrseC  for  the  purduse  of 
real  property  cannot  continue  to  hold  iIm  pos- 
Be8sl<ni  thereof  after  making  deCtult  in  the  pay- 
ments as  therein  provided,  regardlesB  of  wheth- 
er the  vendor  has  title  or  not,  and  that  the  ven- 
dee cannot  refrain  from  making  payments  as  by 
the  contract  provided,  and  alnp  contiane  to  bdd 
poeBeflsion  of  the  land;  nor  con  tiie  vendee 
under  any  drcumstancca  be  entitled  to  the  re- 
turn of  the  money  by  him  theretofore  paid 
thereunder  while  he  continues  to  htAA  poeses- 
sion  of  the  land;  nor  can  the  vendee  after 
making  deteult  in  his  p^ments  withoat  legal 
excuse  ever  recover  the  retam  of  any  of  the 
mcmey  he  may  have  paid  thereon  when  the  ven- 
dor was  not  in  default  of  anything  on  his  part 
to  be  kept  and  performed,  except  when  there  has 
been  mutual  resciuioa"  (citing  Giock  v.  How- 
ard, 123  Cal.  10  et  aeq.,  6&  Pac.  713,  43  L.  R. 
A.  199,  09  Am.  St.  Bep.  17;  Haile  v.  Smith, 
128  Cal.  419,  60  Pac  1032;  Brush!  v.  Qnail 
Minhig.  etc..  Co.,  147  Cal.  120,  123,  SI  Pac 
404 ;  Qarvey  v.  TAshells.  161  Cal.  626,  031,  91 
Pac.  488;  Oarsler  v.  Thaeher,  162  Cal.  739, 
746,  93  Pac.  1007 ;  Gcrvaise  v.  BrooUns,  166 
Cal.  108,  106.  108  Pac.  320;  list  v.  Moore,  20 
OaL  App.  616,  129  Pac  962;  Skookum  Oil 
Co.  V.  Thomas,  162  Col.  639,  123  Pac  868; 
Champion  Min.  Co.  v.  Champion  Mines,  164  CaL 
206,  213,  128  Pac.  316). 

TtMn  la  not  shown  In  13ile  eaae,  not  la  It 
In  any  -way  iwMxoded,  tiiat  there  waa.A  re- 
pudiation or  abandonment  <tf  flwooDtrnet 
by  [dalntifl  or  a  coDsent  to  a  lesdstfon  tbevfr* 
of  by  her.  The  notice  of  iknfBttnre  and  de* 
mand  of  possesion  dearly  rttows  ttiat  die 
stood  squarely  upon  the  terms  of  the  con- 
tract 

[6]  Tbe  ewtention  that  the  plaSntlfl  la  net 
entttled  to  retain  tbe  mon^s  paid  to  her  as 
part  of  the  partitum  price,  tm  tlw  reason 
that  tbere  la  no  ezpresa  oovwant  In  tlie  con- 
tract that  she  may  do  eo  upon  Oie  ftnfMtnie 
for  breach  of  the  contract  oC  tba  vendee'a 
rlg^t  to  fsonsommate  tbe  porctaaae,  and  notice 
thereof  and  demand  for  restitution  of  the 
premises  by  the  vendor.  Is  answered  by 
cases  above  named,  and  notably  by  tbe  case 
of  Clock  T.  Howard  &  WUaon  Otdtmy  Co., 
123  Cel.  1,  66  Pac  718,  43  U  B.  A.  199,  6» 
Am.  St  Bep.  17,  where  tiiB  principles  gov- 
erning such  contracts  as  the  one  here  are 
elaborately  oonatdered  and  ably  expounded. 
The  following  is  what  tbe  court  in  that  cas^ 
among  other  things,  said : 

"When  an  equitable  showing  la  not  made  to 
excuse  the  breach,  the  vendor  has  tbe  right  In 
eqnity,  as  he  always  has  at  law,  to  retain  the 
mraieys  paid  by  the  vendee.  Tber^We  we  have 
aald  that  it  matters  not  fs  sndi  cwtracts  that 
tlie  parties  have  declared  that  the  vendor  may 
retain  the  moneys  paid  as  stipulated  damages. 
The  name  whidi  the  parties  thus  give  does  not 
alter  the  fact  nor  change  the  vendor's  rights.  If 
it  be  said  that  the  clause  for  stipulated  damages 
fg  void,  still  the  vendor  is  entitled  to  retain 
the  money,  ^us.  In  Hansbrough  v.  Peck,  5 
iWaU.  49T  [la  U  Ed.  620],  tlis  Baprems  Court 
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<rf  the  UaiMd  Btatw,  hflvlaff  nnder  cuwidention 
this  UttitiMl  qmtiDii,  myn:  'No  rule  Id  re- 
H»ect  to  the  contract  Je  better  settled  tban  this: 
That  Uie  patty  who  ha*  advani^d  money  or  done 
an  act  in  part  performance  ot  the  asrcemeot, 
and  then  stops  short  and  refuses  to  proceed 
to  its  ultimate  cooclusion,  the  other  part;  be- 
ing ready  and  wiUiug  to  proceed  and  fulfill  all 
his  stipulations  according  to  the  contract,  wlU 
not  be  permitted  to  recovw  Ihm^  what  has  thus 
been  adraneed  or  dnie.* 

"In  preeiee  illoatration  of  the  proposition  may 
be  QQOtad  the  lanxuage  of  the  learned  Chancel- 
lor Walworth,  in  Egertoa  v.  Peckham,  11  Paige 
352:  The  contract,  it  is  true,  contains  a  gen- 
eral ptovision  that  If  default  be  made  in  either 
of  the  paymeuts  Strobeck  sliall  forfeit  all  the 
previous  payments  and  give  up  poeseesion  of 
the  premises.  This,  hotcever,  ia  bui  the  legal 
effect  of  tJie  contract  leithout  tuch  a  proviaion. 
(Italies  oars.)  For,  If  no  sneh  provision  had 
been  cmitalncd  in  tiie  agreement,  the  defend- 
aAt  night  hare  brought  an  action  of  ejectment 
to  recover  the  possessioB  of  the  premiaea,  which 
•jectmeot  soit  this  court  would  not  have  re- 
strained, except  npon  tho  terms  ot  paying  the 
balance  of  the  purchase  money  and  the  costs  of 
suit.  Nor  could  the  payments  already  made 
pursuant  to  the  terms  of  the  contract  have  been 
recovered  ba^  If  the  rendee  had  refused  to 
complete  his  pnrchaae  even  if  IMb  daute  of  for- 
feiture  hod  not  heen  inwrM  in  ike  eontroet'  " 
(Italics  van.) 

In  a  coneniTtiis  t^tnloD  Mr.  Jottloe 
Harrtooa  In  tin  GAoA  Cam  and  etmcnrred  In 
by  Oaroatte  and  Tan  Fleet,  3 J.,  It  la  sohl : 

"ne  previatoo  that  in  case  of  deHaolt  bj  the 
l^aintiff  to  comply  with  his  agreement  he  dionld 
lorfait  his  right  to  whatever  moneys  he  might 
theretofore  have  paid,  and  that  the  defendant 
should  be  released  from  all  obligation  to  convey 
the  property,  was  but  a  declaration  in  express 
terms  of  what  would  have  been  the  legal  rights 
of  the  parties  without  such  proririon.  The 
plaintiff  had  a^aad  to  pay  the  mooey  to  the 
defendant  u  a  oonAtka  precedent  to  hli  tight 
to  demand  a  conveyance  of  the  land,  and  aa  the 
cpnaidcration  for -the  defendant's  agreement  to 
make  the  etrnveyance,  and  he  could  not  by  his 
mere  default  become  entitled  to  repossess  him- 
self of  the  mon^  which  he  had  paid  under  this 
express  agreement** 

In  LUt  T.  Moore,  20  Cal.  App.  623,  120 
Pac:  904,  It  Is  said,  referring  to  the  cases 
dted     the  attorneys  therein : 

*7t  Is  dedared  also  tiiat  the  right  of  the  ven- 
dor to  retain 'the  part  of  the  pnrohaae  price 
paid  after  the  d^ntt  of  the  Tsndee  Is  independ- 
ent of  any  eq>resB  elanse  in  the  oootract  for 

forfeitnre  ol  rigjtts  or  for  retention  of  the  pur- 
chase money  as  liquidated  damages,  that  such 
clauses  are  mer^  declaratioDs  in  express  terms 
of  the  legal  rights  of  the  parties-  under  such  a 
contract,  without  them,  and  that  the  validity 
of  such  express  clauses  is  immaterial.  It  In 
furthermore  held  that  in  such  case  it  is  only 
where  tlie  vendor,  after  default  <A  the  vendee, 
agrees  to  a  mntnal  abandonment  and  rescisdon 
that  tihe  vendee  Is  entitled  to  receive  the  pnr- 
chase  moaty  paid." 


11}  We  have  said  that  the  not&oe  of  tbb  for- 
feiture and  donand  tor  the  retam  to  plain-  . 
tiff  of  the  poasoHdon  of  the  lands  did  not- 
coBBtitate  an  abandwunoat  and  resdsdtm  of 
the  contract  In  Onrsler  v.  Qliacher,  1^ 
CaL  746,  98  Pac.  1007.  die  notice  at  forfei- 
ture la  very  much  Uke  the  qbb  In  this  cMe, 
and  It  was  hi  that  case  held  that  the  notice 
or  the  act  of  giving  It  did  not  involve  or  con- 
sUtnte  a  rescission.  The  court  said : 

"Plaintiffs  had  the  right  without  abandoning 
or  rescinding  the  contract  to  insiat  that  by  the 
terms  thereof  defendants,  by  reason  of  their  de- 
fault, had  no  further  right  thereunder.  ♦  •  • 
Their  notice  of  forfeiture  and  demand  for  pos- 
session of  t^e  mining  propMly  were  strlcUy  in 
line  with  this  claim  and  were  In  no  sense  a  re- 
pudiation or  abandonment  of  the  contract  or  a. 
consent  to.  a  rescission  thereof.  •  •  •  There 
being  no  rescission  or  abandonment  of  the  con- 
tract by  the  plaintiffs,  and  the  plaintiffs  at  all 
times  having  insisted  on  the  contract  and  stood 
on  its  terms,  and  being  in  no  respect  in  default, 
the  vendees  in  default  were  not  entitled  to  re- 
cover either  the  moneys  paid  by  them  to  plain- 
tiffs w  the  moneys  eiipeiided  in  developing  tha 
property."  •] 

See,  also,  Glock  v.  Howard  &  Wilson  Col-  • 
ony  Ca,  supra,  and  cases  therein  cited,  on 
what  does  and  does  not  constitute  In  such  a 
case  as  this  a  resdssioo  of  the  contract. 

There  Is  no  occasion  for  the  entertain- 
ment of  the  remotest  doubt  that  the  case 
here  comes  within  the  doctrines  of  the  Glock 
and  other  cases  above  dted,  and  that  the 
judgment  ap(>ealed  from  should,  therefore,  he 
affirmed. 

It  is  so  ordered. 

We  concur:    CHIPMAN,  P.  J.;  BUR- 
NETT, J, 


EiIPIX)YKRS'  LIABILITY  ASSUR.  CORPO. 
RATION,  LIMITED,  OP  LONDON,  KKG.. 
et  al.  V.  INDUSTRIAL  ACCIDENT  COM- 
MISSION et  al.   (Civ.  2491;  L.  A.  5422.) 

(District  Court  of  Appeal,  Second  IHstrict,  Cal- 
Ifrania.  March  22,  1918.  On  Rehearing  by 
Supreme  Court  in  Bank,  May  21,  1918.) 

Masteb  and  Sebvaht  4=>31^1)  —  WoaK- 

UEN'S  ColfPEITSATION— "COUBW  OF  ElIPLOT- 
MENT." 

A  street  flushing  motor  truck  operator,  who 
fell  from  truck  in  effort  to  pick  np  wrench  from 
footboard  white  manipulating  water  discharge 
lever,  was  Injured  in  "conrse'  of  employment,'*^ 
though  at  time  of  injury  one  not  «n  emt^6 
was  nuudng  the  track  by  Us  petmlsston. 

[Ed.  Note.~Por  other  definition^  sas  Words- 
and  Phrases,  First  and  Second  Swies,  Course 
of  Employment] 

Proceedings  under  the  W-orkmen's  Compen- 
sation Act  (St  191S,  p.  279)  by  Barl  A.  Booth 
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for  compensation,  opposed  by  Tryon  ft  Brain, 
cofiartnera,  employers,  and  the  Bkaployers* 
Liability  Assarance  CorporatloD,  Limited,  of 
London,  Bkigland,  Insurer.  Award  by  tbe 
Industrial  Acddoit  OmnmlsBlon  of  the  State 
of  Oatlfomlaf  and  tbe  tmxAoyet  and  Insnrer 
make  ap^catlon  for  writ  ci  review.  Af- 
firmed. 

George  H.  Hoore^  of  Los  Angeles,  for  peti- 
tioners. 

Chrlstopber  M.  Bradley,  of  San  Francisco, 
and  Warren  H.  PlUsbury,  of  Oakland,  for  re- 
spondents. 

WORKS,  Judge  pro  tem.  The  petitioners 
Tryon  ft  Brain,  copartners,  were  engaged  la 
the  operation  of  certain  street  flushing  motor 
Tc^cles  in  the  dty  of  Los  Angeles,  «ud  Earl 
A.  Booth  was  tbe  driver  <^  <Hie  of  them.  He 
was  forbidden  by  his  employe  to  i>ermlt  any 
perscm  to  ride  on  the  vehicle  with  him  while 
he  was  in  the  dlsdiarge  of  his  duty.  Never- 
thdesB,  upon  the  occasAon  which  is  ot  Inter- 
est In  this  proceedl^,  he  bad  In  company 
with  him  one  SdiUllng,  while  he  was  engaged 
,lnhi8WOTfc.  l%etruckoperatedby  Booth  had 
a  seat  across  the  front  capable  of  accommo- 
dating two  persons.  Immediately  In  front  of 
the  right  side  of  the  seat  was  the  steering 
wheel  means  of  which  the  truck  was  giild- 
ed,  the  vehlde  being  what  Is  known  as  a  right- 
drive  machine.  It  was  on  the  right  side  of 
the  seat,  therefore,  that  Booth  was  accus- 
tomed to  sit  whffii  tbB  trud£  was  in  service  in 
his  charge.  On  tbe  occasion  now  In  question, 
however,  Sdiiltlng,  who  was  an  experienced 
motor  driver,  occupied  the  right  side  of  the 
seat  and  (grated  the  car.  Booth  was  at  his 
left  and,  while  the  truck  was  moviag  forward 
under  the  guidance  and  f^>eration  <a  Schil- 
ling, was  engaged  in  the  manipulation  of  a 
lever  which  controlled  the  dla(diarge  of  water 
nixm  the  stre^  While  so  ^gaged.  Booth 
observed  a  wrench  lying  on  the  footboard  of 
the  truck.  He  feared  U  was  about  to  fall 
into  the  street  and  readied  over  to  pick  It 
upk  In  his  attempt  to  do  so  he  pitched  to  the 
ground  and  suffered  severe  injuries  from  the 
falL  At  tbe  time,  the  truck  was  moving  over 
a  smoothly  iMved  street,  and  there  was  no 
Jar  nor  shodc  to  which  Booth's  fall  could  be 
attributed. 

Because  ot  the  injuries  suffered  by  him, 
Booth  made  application  to  the  respondcmt 
Accident  Commisslcm  tor  compensation,  and 
It  was  awarded  him.  In  this  proceeding  the 
petitioners  sedc  to  have  the  amrd  annulled. 

Petitioners'  first  point  is  that  Booth's  in- 
jury did  not  ttDcor  In  the  course  of  his  em- 
pli^moit,  tor  the  reason  that  when  he  sur- 
rendered  tbe  running  of  the  truck  to  Bchtlllng 
he  stuped  aside  fnnn  his  employm«it  and 
to(A  upon  himself  an  added  risk  not  within 
the  course  of  the  employment  Counsel 
dte  several  decided  cases  to  the  general 
point  that  oomipensation  may  not  be  awaiided 


an  eaiplf^fi  where  he  departs  from  tbe  per- 
formance of  his  regular  work  and  takce  up 
the  dtacliarge  of  another  task  for  his  em- 
ployer, whidi  latter  Is  different  from  Uie  or- 
dinary work  which  the  emiAoyfi  was  engaged 
to  perform.  One  of  these  cases,  taking  it 
as  a  sample  of  Uiem  all,  is  Bobert  Sherer  ft 
Oo.  T.  Ind.  Aca  Oom'n.  185  Gal.  616, 106  Pac. 
318.  In  ttiat  case  the  employfi  was  a  night 
watchman  tm  a  loctMnotivfe,  but  he  was  in- 
jured yiiuat  he  was  away  from  tbe  locomotive 
altogether  and  while  performli^  work  en- 
tirdy  distinct  frmn  his  duty  In  conneetl<m 
with  It  He  bad  1^  the  en^ne  and  had 
temporarily  taken  the  post  of  a  night  mtdi- 
man  on  a  steam  diovel  owned  by  the  same 
person  who  owned  the  locomotive,  the  steam 
sboTd  being  some  distance  frmn  the  locomo- 
tive. While  tbe  employfi  was  on  the  steam 
shov^  he  lost  his  life,  and  the  Aipreme  Court 
held  that  he  was  not  oitltled  to  onnpensation, 
because  he  was  outside  the  course  of  his  em- 
ployment at  the  time.  That  case  and  tbe 
others  like  It  do  not  aid  us  now.  The  em- 
ploye ct  Tryon  ft  Brahi  did  not  abdicate 
either  the  place  or  the  diaracter  of  his  em- 
ploymait  He  gave  up  a  part  of  his  work  to 
another,  it  Is  tru^  as'  he  permitted  Schilling 
to  run  the  truck,  but  It  was  rtrictly  within 
the  line  of  bis  duty  to  operate  and  care  for 
the  levers  Wbldi  eontroUed  tbe  flow  of  water 
from  tbe  tank  of  tbe  truck  to  tbe  street.  Tbe 
same  may  be  said  of  his  attenq>t  to  inevent 
the  wrench  from  falling  from  the  footboard. 
He  was  not  outside  the  course  of  his  employ- 
ment merely  because  be  allowed  a  stranger 
to  perform  a  jmrt  of  hts  task  while  he  was 
engaged  In  the  perfwrnance  of  ttie  remainder 
of  it  It  is  a  part  of  petitioner^  contentlMi 
on  this  p(dnt  that  Booth  took  upon  hlmsdf  a 
risk  outside  of  his  employm«at  In  permitting 
SdilUlnff  to  run  the  troA;  bat  that  does  not 
appear  to  be  the  ease.  In  ftct,  tbe  eentrary 
ntH>ears.  Tbe  accident,  so  fkr  as  any  connec- 
tion of  SdtilUng  with  tt  as  a  causative  factor 
is  concerned,  happened  In  no  manner  differ- 
ent from  the  following  Imaginary  case:  We 
will  suppose  the  truck  to  be  standing  still 
tor  some  pn^ter  reason,  let  us  say,  while  the 
truck  tank  Is  being  filled  from  a  Are  plug  at 
tbe  curb.  As  the  truck  stands,  let  us  also 
sivpoae  Booth  to  be  occupying  the  left  side 
of  the  seal;  emier  because  tbe  fire  plug  is  on 
that  ^de  and  he  will  soon  be  called  up<m  to 
turn  off  the  water,  or  for  any  other  reaaoo. 
He  discovers  the  wrench  on  the  fbotboaid 
and.  In  reaching  tor  It,  fftUs  fnnn  the  car, 
either  because  he  becomes  overbalanced,  or 
his  foot  slips,  or  his  hand  misses  Its  hold  up- 
on some  handle  or  projection  he  has  attempt- 
ed to  seize  as  he  leans  forward.  In  sudi  a 
case  he  would  undoubtedly  be  entitled  to  com- 
pensation, and  the  record  here  discloses  no 
different  state  of  facts,  so  for  as  legal  ^eet 
Is  concerned. 

The  petiUonoB  ctmtend  that  Bootii  was  In- 
toxicated, and  that,  his  injury  resulted  from 
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his  being  in  that  coQdItloD.  They  Insist  that 
a  finding  of  the  respondent  commlasioQ  that 
be  was  not  Intoxicated  la  not  sustained  br  the 
eridence.  They  do  not  contend  that  there 
was  not  evtdoice  before  the  commission  on 
both  sides  of  this  question,  bat  tbey  Insist  that 
the  testimony  to  the  effect  that  Booth  was 
not  Intoxicated  was  'intrtasically  unbeliev- 
abte."  We^do  not  so  r^ard  It  Ttia  commls- 
sion  was  within  Its  provlnea^  vnder  all  the 
erideooe^  In  determlnlns  tiut  Booth  was  not 
IntoKlated  at  ttw  time  oC  ftae  accident 

The  petltloDers  insist  that  tSiere  should  be 
an  annulm«it  of  tiie  award  to  flie  extent  tbat 
it  allows  the  amount  of  a  certain  Mil  for  hos- 
pital tibarges  and  for  the  services  of  physl- 
dansb  They  say  tbat  no  evidence  was  taken 
upon  tbiB  question,  and  tbat  the  only  showing 
of  record  in  support  of  the  allowance  of,  the 
bill  la  a  statenmit  ct  cbaigeo  at  a  hospital, 
filed  seven  days  after  the  case  was  submitted 
to  the  commission  for  decision.  This  bill  was 
filed  pursuant  to  a  athralaOoa  altered  into 
at  the  hearing,  within  the  terms  of  wbldi  It 
appears  properly  to  come,  both  as  to  Its  sub' 
Ject-matter  and  as  to  the  time  ot  Its  flllog. 

Tb»  award  Is  affirmed. 

We  omcur:   CONBBT,  P.  J.;  JAMBSk  J. 

Opinion  of  Supreme  Court  in  Bank,  deny- 
ing rdteailng. 

PER  CUUlAM.  The  petition  to  have  the 
nbore-entltled  cause  heard  and  d^ermlned 
by  this  court  after  Judgment  In  the  District 
Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict Is  denied. 

MEILyiN,  J.  (dissenting).  I  dissent  from 
this  cfHirt's  refusal  to  transfer  the  case  to 
the  SuprMue  Court. 

The  man  to  whom  the  Industrial  Accident 
Commission  awarded  compeasatlon  was  the 
drlTsr  of  a^  street^uahlng  motM  vehicle.  His 
doty  vnm  to  <^Tate  and  guide  the  matdiine 
and.  inddentally.  to  manipulate  the  lever  by 
which  water  was  discharged  upon  the  street 
Tbe  only  place  from  whtdi  be  could  perform 
these  swTlces  was  the  rl^t  side  of  the  seat 
He  was  forblddeo  to  allow  any  one  to  ride 
with  him,  but  In  violation  of  orders  had  per- 
mitted another  man  to  take  the  steering  gear 
while  he  moved  to  the  leftrhand  side  of  the 
seat.  While  seated  there  he  mdeavored  to 
pldk  up  a  wrench  from  tbe  footboard  on  tbat 
iride  ot  tbe  truck,  and  In  so  doing  lost  bis  bal- 
ance, fen  and  was  Injured. 

It  Is  clear  that  If  tbe  driver  had  been  In 
the  idaee  where  bis  obllgatkm  to  bis  em- 
idoyers  required  him  to  be,  be  would  not  have 
met  wtttk  Oils  Aeddent  The  fbct  that  he  was 
using  the  lever  for  the  reloase  of  tbe  water — 
a  part  of  the  woik  Intrusted  to  hlm-^  a 
lUseqaantlty  In  Ow^oblem.  His  was  not  a 
divided  duty.  He  was  not  required  to  steer 
tlie  ear  part  of  the  time  from  the  right-hand 


side  of  the  seat  and  to  work  the  lever  a  part 
of  tbe  Ume  from  the  other  side.  His  place 
of  duty  was  at  the  steering  wheel.  This 
place  he  had  abandoned  In  disobedience  to 
orders,  and  tf  he  had  done  the  work  for 
which  he  was  hired  and  paid,  he  would  not 
have  met  with  this  accident  If  the  man 
had  left  his  machine;  had  gone  to  Casey's  sa- 
loon for  a  drink;  and  while  there  had  bem  hit 
by  a  hardwood  bang  starter  wielded  by  a 
strong-armed  bartender,  no  <Hie  would  pre- 
tend that  his  mployer  was  hound  to  com- 
pensate htm.  Tet  Us  position  on  the  left- 
hand  dde  of  tbat  seat  was  I<^caUy  as  flag- 
rant a  departure  from  bis  post  of  duty  as 
would  have  been  his  inresoice  at  Casey's  bar. 
The  case  of  Sherer  A  Co.  v.  Industrial  Acci- 
dent Commission,  185  Cat  61S,  168  Pac.  818, 
is  absolutely  In  pcdnt  and  is  nttwiy  <qiposed 
to  the  conduslcn  reached  1^  the  Industrial 
Accident  Commission,  the  District  Court  of 
Ai^ieal  and  the  majoritr  ot  the  JustlCBS  of 
this  court 

I  concur:  LORIOAN,  J. 


SIMONS  T.  BUXNSm  Police  Jndie. 
(av.  2702.) 

(District  Ocmrt  of  Appeal,  Second  IMstrlet,  Cali- 
fornia.   Not.  7,  1918.) 

1.  Appeal  and  Emos  «=»612(3)— Aum^fA- 
nvs  Method  ov  Apfeait— TaAKSoaiFr. 

Transcript,  if  considered  as  one  prepared 
under  altematlTe  method  of  appeal,  described  in 
Code  Civ.  Proe.  U  968a-963c  is  not  a  duly 
certified  transcript  (except  as  to  Judgment  roll, 
accompanied  with  clerk's  certificate  thereto), 
where  It  was  not  transcribed  by  court  reporter, 
and  truth  and  correctness  thereof  Was  not 
certifled  by  trial  Judge. 

2.  AfFEAX.  ASD  E3&B0B  «=»6il— AXTUnATIVB 

Method  op  Appeal— Tbanscbipt. 
Where  merits  of  grounds  of  reversal  relied 
npOD  cannot  be  ascertained  without  referring  to 
contents  of  police  court  record,  and '  where 
transcript  abowing  such  record  as  evidence  re- 
ceived in  superior  court  has  not  been  settled  by 
tbe  judge  thereof,  no  gvoonds  for  reversal  ap- 
pear and  judgment  will  be  affirmed. 

Appeal  ^m  Superior  Court,  Kern  Coun- 
ty; Milton  T.  Farmer,  Judge. 

Proceedings  by  Max  Simons  against  F.  W. 
Bunnell,  Police  Judge  of  the  City  of  Bakers- 
fleld.  From  a  Judgment  denying  plaintiff's 
application  for  a  peremptory  writ  of  man- 
date, he  appeals.  Affirmed. 

E.  A.  KMOf  of  Bafcer^eld,  fOr  appellant 
Walter  Osbom  and  Leon  Frendi.  both  of 
Bakersfleld,  for  reivondent 
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CONRET,  P.  3.  This  Is  an  bppeal  from  a 
judgment  denying  plaintiflTs  application  for 
a  peremptory  writ  of  mandate.  There  la  no 
printed  transcript.  Tlie  appellant  has  not 
printed  with  his  brief  any  part  of  the  con- 
tents of  the  transcript.  '  The  transcript  is 
described  on  its  title  page  as  "Clerk's  Tran- 
script Prepared  under  Sec.  953a,  C.  C.  P." 
Pages  1  to  2S  contain  the  judgment  roll,  to- 
gether with  the  clerk's  certificate  thereto. 
Page  29  purports  to  be  a  copy  of  the  notice 
of  appeal,  and  pages  30  to  118  purport  to 
contain  a  statement  of  testimony  received 
in  the  trial  of  a  criminal  action  before  the 
police  court  of  the  city  of  Bakersfleld,  In 
which  court  respondent  Bunnell,  as  police 
judge,  presided,  together  with  certain  in- 
structions to  a  jury  and  a  copy  of  docket 
entries  and  of  the  complaint  in  said  action 
in  the  police  court  Page  119  is  a  certificate 
by  the  clerk  of  the  superior  conrt  covering 
both  the  judgment  roll  and  said  subsequent 
documraits.  all  of  which  the  clerk  certifies 
were  prepared  In  accordance  with  the  proTi- 
siomi  of  section  953a  ot  the  Code  of  Givll 
Procedure. 

[1]  Ck)nsldetinK  the  transcr^t  as  one 
which  tbe  appellant  attempted  to  bare  pre- 
pared under  the  alternative  method  of  ap- 
peal described  In  sections  96^  9SSb,  and 
953c  of  the  Code  of  Civil  Procedure,  it  la  not 
(except  as  to  the  judgment  toU)  a  dnly  cer- 
tified transcrlptt  since  it  was  not  transcribed 
by  the  court  reporter,  and  the  trath  and  cor- 
rectness thereof  does  moi  aivear  to  have 
been  certUed  by  the  judge  of  the  snpezior 
conrt 

[21  The  brief  for  appellant  shows  that  he 
Is  relying  upon  claimed  grounds  for  reversal 
the  merits  of  which  could  not  be  ascertain- 
ed without  referring  to  the  contents  of  said 
purported  record  made  In  the  police  conrt 
As  pointed  out  above,  the  transcript  showing 
that  record  as  evidence  received  in  the  su- 
perior conrt  has  not  been  settled  by  the  judge 
who  tried  the  case  in  which  this  appeal  is 
taken,  and  for  that  reason  alone,  if  for  no 
other,  no  grounds  for  reversal  appear. 

The  judgment  is  affirmed. 

We  concnr:  JAMES,  J.;  HTER3,  Judge 
pro  taa. 


PEOPLE      KAWANO.   (Or.  621.) 

(District  Conrt  of  Appeal,  Second  District, 
California.   Nov.  11,  191».) 

1.  False  Pbetbhbbs  «b»89— IirTEST  to  Db> 
FBAun  Bank— EvxDENcx. 
Evidence  that  defendant  presented  to  first 
bank  check  on  another,  knowing  lie  had  not  au^ 
ficient  funds  for  its  paynient  and  that  payment 


was  refused  until  he  •seared  an  Indoiker.  when 
at  his  request  he  was  paid  the  som  named  to 

the  check,  warranted  the  inference  that  defend- 
ant  intended  to  defraud  the  first  bank,  and  it 
was  immaterial  that  it  sotweqioaitly  recovered 
from  the  indorser. 

2.  Cbimiwal  Law  «a>400{8)  —  Btioenob  of 
Bank  Aocouht. 
The  testimony  of  tht  bank's  cfQdit  remit- 
tance man  tbat  the  defendant  bad  only  the  one 
account,  whidi  was  introduced  in  evidence,  and 
had  no  credit  with  the  bank  at  the  time  be  drew 
the  check,  was  within  the  exception  to  the  hear- 
say rule  that  results  of  voluminous  facts  or  of 
the  examination  of  many  books  and  papers, 
which  could  not  be  conveniently  made  in  court, 
may  be  proved  by  the  person  who  made  the  ex- 
amination, as  provided  in  Code  CSV.  Proc  {  1855, 
subd.  5. 


Appeal  from  Superior  Court  San  Luis 
OMqjio  Coonty; .  T.  A,  Norton,  Judge. 

M.  Cawano  was  convicted  under  Pen. 
Code,  S  476a,  and  from  the  Judgment  and 
an  order  denying  a  new  trial  he  appeals. 
Judgment  and  order  affirmed. 

M.  B.  Tan  Wonner,  of  San  Luis,  for  appel- 
lant 

U.  S.  Webb.  Atty.  Gen.,  and  JoaepAi  h. 
Lewlnsohn,  D^ty  Atty.  Gen.,  fOr  tbe  Peo- 
ple. 

MYERS,  Judge  pro  tem.  This  Is  an  appeal 
from  a  judgment  of  conviction  under  section 
476a  of  the  Penal  COde,  and  from  an  order 
denying  a  motion  for  a  new  triaL 

Defendant  was  charged  by  Information 
with  having  made,  drawn,  uttered,  and  de- 
livered to  the  Commercial  Bank  of  Sou  Luis 
Obispo  a  certain  check  for  the  earn  of  $15 
on  the  First  National  Bank  ot  Los  Angeles, 
with  Intent  to  dtfrand  said  Comverdal 
Bank,  knowing  that  be  dki  not  bave  sofft- 
dant  funds  or  credit  with  saM  First  Nation- 
al Bank  to  meet  tbe  Bam&  The  evldmce 
showed  that  on  March  5,  1918,  the  defendant 
presented  to  the  Commercial  Bank  a  blank 
check  of  the  First  National  Bank  and  *Hvant- 
ed  to  get  $15."  Tixe  teller  thereupon  filled  to 
the  check  for  that  amount  to  the  order  of 
his  bank,  and  the  defendant  signed  it  The 
teller  refused  to  cash  the  check  without  the 
signature  of  an  Indorser  thereon,  and  defend- 
ant took  it  away  and  secured  the  indorse- 
ment of  one  Kurokawa  thereon,  after  whidti, 
on  the  same  day,  be  brought  it  back  to  tb» 
Commercial  Bank,  delivered  it  and  received 
the  cash  on  it.  The  check  was  returned  un- 
paid and  was  never  paid  by  the  First  Naticm- 
al  Bank,  but  the  amount  thereof  was  later 
paid  to  the  Conunerdal  Bank  by  tbe  indors- 
er, Knrokawa. 

[1]  Two  points  are  made  iqxm  the  aiveal: 


'4a»For  ether  earn      time  topic  mn4  XBT-NUMBBR  la  an  Xar-Hnubmd  Dlswti  aa4  latans 
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(1)  "That  then  wu  no  evldettce  Oat  defend- 
ant intended  to  defraad  tihe  OommereiKl  Bank 
of  San  Loia  Obispo." 

Ai4)eUBnt  nifeB,  in  this  Mumectkm,  that  tt 
Is  apparent  from  th»  erldenoe  that,  If  de- 
fendant Intended  to  defraod  any  one,  It  must 
have  been  tbe  Indorser,  Knrokawa,  who  was 
flnandaUy  lespooslble  and  who  did  In  fact 
eventually  pay  the  <dieek.  It  Is  urged  by  the 
reqwndeitt  that  like  offense  was  etonplete 
when  the  defendaat  first  signed  and  present- 
ed the  diedc  to  the  Ownmerdal  Bank,  wlth- 
ODt  Karokawa's  Indorsement  tbereoi,  under 
ttie  tarns  of  the  statute  whldb  provides  that 
flie  making  or  drawing  or  nttering  or  delir- 
erlng,  under  the  conditions  qpedfled,  shall 
ctmstitute  the  offense.  Wlieth«r  this  be  cor- 
rect or  no^  It  seems  sufBdoit  to  say  that 
whoa  ttie  defaidant,  upon  the  second  occa- 
sion, presented  the  Indorsed  check  to  tbe 
Cbmmerdal  Bank  for  the  pnrpose  of  getting 
tbe  money  thereon  and.  did  thereby  obtain 
the  money,  these  facta,  shown  by  tbe  uncon- 
tradicted evidence,  warranted  the  inference 
by  the  jury  of  the  further  fact  that  be  in- 
tended then  and  thereby  to  defraud  said 
bank  of  the  money  so  obtained,  if  tlie  other 
elements  of  the  offense  were  then  existing. 
The  circumstance  that  the  Commercial  Bank 
might  be  aUe  to.  and  did  tliereafter  in  fact, 
succeed  In  transferring  the  burdoi  of  its  loss 
to  ttie  shoulders  of  the  indorser,  in  no  way 
militates  against  tbe  reasonableness  of  this 
Inference. 

[2]  This  brings  ns  to  the  second  point  urg- 
ed  by  appellai^  namely: 

"That  there  was  no  evidence  that  defendant 
had  no  fanda  or  credit  with  the  First  National 
Bank  ot  Los  Angeles  at  tbe  time  he  made  flw 
check,  or  that  he  knew  Iw  had  no  funds  or  ore^ 
It  there." 

The  credit  remittance  man  of  the  First 
National  Bank,  who  was  charged  with  the 
handling  of  all  business  with  outside  Cali- 
fornia banks,  testified  tiiat  lie  had  made  a 
personal  inspection  of  the  books  of  the  bank, 
in  company  with  the  auditor  thereof,  with 
reference  to  the  particular  account  of  M. 
Kawaoo,  the  name  of  defendant,  and  the 
name  signed  to  the  check,  and  that  there  was 
no  account  on  tbe  books  of  tbe  bank  In  that 
name  other  than  tbe  one  Introduced,  in  evi- 
dence, and  that  defwdant  bad  no  credit  with 
said  bank  at  the  time  he  drew  the  check  or 
at  any  time  subsequent  to  October  30,  1912. 
The  aeeouut  introduced  in  evidence  was  In 
tbe  name  of  M.  Eawano  and  was  opened  on 
Octobor  22.  3^12.  and  closed  on  October  80, 
1&12.  Appelant  urges  that  the  boc^s  ot  the 
bank  were  lite  best  evidence  to  prove  these 
facts,  and  that  the  testimony  of  the  witness 
warn  therefore  hearsay  and  incompetent. 
Hie  burden  upon  the  prosecution  in  this  re- 


spect was  to  iirove  a  negative^  n^mdy,  that 
the  books  of  the  bank  did  *^ot"  show  a  cer- 
tain thing.  If  app^nrs  contention  were 
correct,  it  would  have  been  iucombrat  upon 
the  prosecutl<m  In  this  case  to  bring  Into 
coort  all  the  bdoks  of  customers'  Mcounts 
with  the  First  National  Bank  of  Los  An- 
geles covering  a  considerable  period  of  time. 
This  brings  tlUs  case  within  the  well-estab- 
Ushed  exception  to  the  hearsay  rule,  which 
Is  stated  as  follows: 

"When  it  is  neoesaary  to  prove  the  reanlts  uf 
voluminoua  facta,  or  of  the  examination  of  many 
books  and  papers,  and  the  examinaticm  cannot 
be  conveoieotly  made  in  court,  the  results  may 
be  proved  by  tlte  person  who  made  the  examina- 
tion."  San  Pedro  Lumber  Co.  v.  Beynolds,  121 
Gal.  T4,  88,  68  Pae.  410,  413. 

This  rule  Is  codified  In  section  186B.  Oode 

of  Civil  Procedure,  snbdivlston  5,  as  follows: 

"There  can  be  no  evldenee  of  tbe  ccmtents  of 
a  writing,  oth^  than  the  writing  itself,  enept 
In  tbe  following  eases:  ***(&}  When  tbe 
original  cMislsts  of  numerous  accounts  or  other 
documents,  whidi  cannot  be  examined  in  coort 
without  great  loss  of  time,  and  the  evidence 
sought  from  them  Is  only  the  general  result  oC 
the  whole." 

The  judgment  and  order  aj^ealed  frcan 
are  afllrmed. 

We  concur:  O0NRHI7,  P.  J.;  JAMflS^  3. 


BOARD  OF  TRUSTRES  OF  ICELAND 
STANFORD  JUNIOR  UNITBJBaiTY 
V.  RODI4BY.    (Civ.  1889.) 

(District  Court  of  Appeal,  Third  DUtriet,  (3aU- 
fwnia.    Nov.  7.  1018.    On  Behearlng, 
Dea  7.  lAia) 

1.  W.^TBBS  ANO  Watbb  (^ottbsbs  4=s>119(2)-- 
SuBTAOS  WATsn— BiQHTS  or  Uppeb  Pbofbi- 

BTOB. 

The  mipw  proprietor  has  no  right  to  divert 
by  artifidtd  means  the  surface  water  standing 
upon  his  own  land  to  the  land  of  the  lower  pco- 
prietor  to  the  prejudice  ^  the  latter. 

2.  Watkbb  ano  Water  Ooubsbs  «=>119(2)— 
SuBFACB  Wateb— Natural  Drainage. 

The  easemoit  of  the  upper  proprietor  to 
have  the  water  Sow  on  the  land  of  the  lower 
proprietor  is  limited  to  the  disposition  of  the 
water  tlirough  natural  channels,  and  he  cannot 
accelerate  It  by  artifldal  ditches,  or  increase  the 
drainage  to  the  injury  of  tbe  lower  owner. 

3.  Watebs  Alto  Water  Coubses  «=3ll9(2)— 
DRAinAOB  or  SnBTACs  Watbb— RiOHTS  or 
Uffer  PBoraiBTOB— Dxvbbixho  fbom  Nat- 
ural CouBsa. 

That  the  snr&use  water  trom  mdy  a  jtortion 
at  upper  prc^iietor's  land  flowed  in  Its  natural 
oonrae  to  the  bud  of  his  neighbor  did  not  justb 
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tj  him  in  M  draining,  by  means  of  dltdu%  tlie 
reaidae  of  hia  land. 

A|^)eal  from  Snperitw  Coort,  Butte  ConnlT ; 
H.  D.  Gregory,  Judge. 

Aetlon  tgr  Oe  Board  ot  TrwAeea  at  Le- 
land  Stanfonl  Jnnlor  Unlwalty  ag^iut  J. 
BUlB  Bodler*  Judgment  tor  d^endant,  and 
plaintiff  appeals.  Jiidgni«it  reversed. 

Wilson  &  Wilson,  of  San  Francisco,  and 
McCoy  &  Gans,  of  Bed  BloiT,  for  app^ant 
Quy  B.  Eennedy,  of  Chlco,  for  respondent. 

BUBNMTT,  J.  Flalntifl  and  defendant 
owned  adjoii^ng  tracts  at  land,  the  land  of 
the  latter  bdog  higher  than  that  of  the  for- 
mer. It  is  alleged  in  the  CMnplalnt  that  de- 
fendant  dug  a  ditch  upon  the  defendant's 
said  tract  of  land  over  and  along  nearly  the 
«itire  length  of  said  land  and  up  to  the  point 
where  it  adjoins  plaintiff's  land,  for  the  pur- 
pose of  draining  defendant's  said  tract  of 
land,  and  caused  all  rain  and  surface  waters 
thereon  to  run  to  and  upon  said  plaintUTs 
land,  and  said  ditdi  since  its  coustruction  has 
so  drained  def^danfs  tract  of  land,  and 
"has  carried  all  of  said  surplas  rainwater 
contrary  to  th^  natural  course,  to  the  end  of 
said  dltdi  at  the  said  point  of  the  boundary 
line  of  the  said  two  tracts  of  land."  It  is 
further  alleged  that  these  surface  waters 
have  "flowed  to  and  upon  and  over  and  across 
the  plaintiff's  said  tract  of  land  and  have 
caused  large  bodies  of  water  to  form  upon 
the  plaintiff's  said  tract  of  land,  and  hare 
thereby  made  a  lai^e  portion  of  plaintltTs 
said  tract  of  land  unfit  for  cultiTatloa  or  use. 
and  have  thereby  caused  great  and  Irr^ra- 
ble  damage  and  Injury  to  plaintiff  and  to 
plaintlfTs  said  tract  of  land."  There  Is  also 
an  allegation  that  it  Is  the  purpose  of  defend- 
ant to  continue  tiie  maintenance  of  said  ditch 
and  to  so  perpetuate  the  overflow  of  plain- 
tiff's land.  The  prayer  was,  tha^fore.  for 
damages  and  an  Injuoctlon  to  prevent  any 
further  Injury  to  plaintiff's  property.  The 
findings  and  Judgment,  however,  were  in 
favor  of  defendant,  and  from  said  Judgment 
the  appeal  has  been  takeu. 

There  is,  really,  no  substantial  conflict  in 
Hie  evidence  upon  any  material  point.  There 
are  various  minor  differences,  but  the  wit- 
nesses are  In  somewhat  unusual  accord  on 
all  Important  matters.  A  careful  reading  of 
t)ie  record  discloses  these  facts  as  stated  sub- 
stantially by  appellant:  (1)  Defendant's  land 
is  nearly  level  and  has  but  little  natural  run- 
off or  drainage.  (2)  The  surface  Is  somewhat 
lower  toward  the  center  of  the  tract  than  on 
the  east  and  west  sides  thereof.  (3)  Through 
the  tract  from  east  to  west  are  three  elevu- 
tions  or  lidges,  and  these  have  fc>rmed  three 
separate  and  distinct  depressions  or  "pot- 
holes" of  considerable  e:tteot  for  holding 
water.  (4)  During  tbe  winter  the  rains  cause 
ttwae  ''poOioles**  to  beccnne  filled  with  water 


which  varies  In  depth  from  a  few  Inches  to 
a  foot  or  more.  (5)  It  was  only  during  ex- 
cessive and  unusual  floods  that  these  pot- 
holes overflowed  and  the  water  ran  off  of 
defendant's  land  by  natural  course.  (6)  Be- 
fore the  construction  of  the  ditch  hereinafter 
mentioned,  these  depressions  held  the  water 
on  defendant's  land  as  late  as  the  month  ot 
Hay,  and  many  of  defendant's  fruit  trees 
were  killed  by  the  standing  water,  and  he 
was  also  prevented  from  cultivating  the  soU 
and  raising  cn^  thereon.  (7)  For  a  short 
distance  of  a  few  hundred  feet  from  the 
southeast  comer  of  defendant's  land  there 
was  a  swale,  or  water  course  which  would 
conduct  water  finding  its  way  ther^  auto 
the  plaintiff's  land.  (8)  F<m:  the  purpose  of 
conducting  the  surface  and  surplus  waters 
from  bis  said  land  onto  and  through  the  liald 
swale  onto  plaintiff's  said  land  and  thereby 
draining  his  own  land,  espe<^lly  the  portions 
covered  by  said  potholes,  defendant  In  the  fall 
of  1914  caused  to  be  constructed  a  dltdi 
throughout  almost  the  oktlre  iKigth  of  blfl 
said  land  and  so  as  to  connect  with  said 
ftwale,  and,  also,  caused  said  swale  to  be  clean- 
ed out  and  deepwied.  (9)  The  result  of  the 
construction  of  said  ditch  and  of  the  change 
made  In  the  swale  was  that  said  land  of  de- 
fendant, especially  said  depresHlooa  or  pot- 
holes, were  drained  and  the  waters  caused  to 
flow  to  and  upon  said  laud  of  plaintiff.  (10) 
This  result  greatly  Increased  the  amount  of 
water  flowing  from  said  defendant's  said  land 
to  and  upon  plaintiff's  and  caused  material 
damage  to  plaintiff  and  to  its  said  land.  (11) 
It  was  and  is  the  intcntitm.  of  defendant  by 
means  of  said  dit<di,  to  oontlnae  to  so  conduct 
said  surplus  water  onto  the  land  of  plaintiff, 
and  be  will  do  so  ubleas  leetmlned  and  en- 
joined by  the  conrt. 

What  are  the  legal  principles  appli- 
cable to  the  situation  created  by  the  foregoing 
facts?  As  to  tbe  question  there  can  be  no 
doubt  in  this  state,  as  tbe  law  of  and  per- 
taining to  surface  waters  Is  clearly  settled. 
The  upper  proprietor  has  no  right  to  divert 
by  artlflclal  means  the  surface  waters  stand- 
ing upon  his  own  land  to  the  land  uf  the 
lower  proprietor  to  the  prejudice  of  the  lat- 
ter. He  must  allow  it  to  pursue  Its  natural 
course  by  Its  accustomed  channel.  He  has 
an  basement  to  have  the  water  flow  on  the 
land  of  the  lower  proprietor,  bat  It  is  limited 
to  the  disposition  of  the  water  through  tli* 
chosen  channels  of  nature.  The  owner  of 
the  upper  laud  cannot  accelerate  by  means  of 
artificial  ditches  or  increase  the  dralimge 
of  his  own  land  to  tbe  Injury  of  the  lower 
owner.  It  would,  of  course,  follow  that,  If 
the  surface  water  from  only  a  portion  of  bis 
land  flowed  in  Its  natural  course  to  the  land 
of  his  neighbor,  this  would  not  iustlfy  him  In 
so  draining  by  means  of  ditches  the  residue 
of  his  land.  The  principle  does  not  apply  to 
a  gradual  Increase  in  drainage  that  mfey  be 
caused  by  the  cultlvatioa  of  the  aoU  accord* 
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lag  to  th«  unal  mathod.  We  are,  however, 
not  deallns  with  that  cmidltlon,  but  v»  are 
clearly  confroated  with  the  fact  that  hj 
artifldal  means  the  defendant  has  caused  a 
condderaUe  pcution  of  his  land  to  be  drained 
and  the  water  precipitated  onto  the  land  of 
plalntlfC  whereas,  accordtus  to  the  course  of 
nature  said  water  would  not  readi  said  land. 

Among  the  many  dedaloDs  In  this  state 
baurlng  upon  the  sltnatlott  tt  Is  suffldent  to 
reter  to  boohs  of  the  later  ones.  In  Budel  t. 
Los  Angles  County,  US  Gal.  281,  BO  Pac  400, 
some  of  the  earlier  cases  axe  rerlewed,  and 
It  was  held  that  the  upper  proprietor  could 
not  gather  and  concentrate  surface  water 
from  a  large  area  In.  a  single  channel  and 
predpUate  It  In  volume  upon  the  servient  ten* 
taaaat,  but  only  that  he  was  oitltled  to  have 
It  fltnr  In  tts  wanted  mannor  without  obstruc- 
tion. 

In  Wood  T.  Monlton,  146  CaL  817,  80  Fac. 
92,  it  was  said: 

"Appellants'  principal  contention  1b  thst,  on- 
der  the  statutes  ot  this  state  (Stats.  1850,  p, 
219)  and  under  section  4468  of  the  Political 
Cod^  aa  the  common  lav  of  England  im  made  t^e 
rule  of  dedrion  in  tiiis  state  where  not  repug- 
nant to  or  inconsbtent  with  our  Conatttutlon  or 
laws,  the  defendantt^  acts  in  ridding  themselves 
of  thia  atonuwater  were  entirely  consistent  with 
their  rights,  and  if  plaintiff  suffered  damage 
therefrom  it  was  damnum  absque  injuria.  Such, 
indeed,  was  the  rule  at  common  law,  but,  by 
a  long  course  i>f  decisions  in  this  state  con- 
sistently adhered  to,  the  role  of  the  ovil  law 
has  been  adopted  and  has  become  our  rule  of 
property."  (C&ting  a  large  number  of  cases.) 
"It  follows,  therefore,  that  the  owner  of  hiKh» 
lands  has  no  right,  for  his  own  relief,  either 
to  divert  surface  ur  stormwaters  from  his  lands 
onto  the  lands  of  another,  over  which  tbey 
woold  not  naturally  have  flowed,  nor  has  he 
Ae  li^t  by  acdhmnlatihig  the  surface  waters 
upon  bis  own  lands,  in  ditches^  or  other  like 
artificial  diannels,  to  precipitate  them  upon  his 
neighbcw's  land  in  larger  qoantities  or  in  differ- 
ent foriD  fraB  that  which  th^r  would  have  had 
or  taken  in  the  eoorse  of  nature." 

Xn  Oalbreadi  v.  Hopkins,  ISO  GaL  297,  113 
Pac.  174,  tt  Is  said: 

"It  is,  of  coarse  clear  under  the  law  that, 
unless  the  defendants  hare  acquired  a  right  by 
prescription  to  discharge  the  water  from  the 
pond  by  artificial  means  upon  the  land  of  plain- 
tiif,  they  have  no  right  to  do  so  at  all.  WhOe 
Oe  owner  of  upper  land  has  the  right  to  have 
tiM  waters  Crom  Us  land  flow  in  their  natural 
eonree  down  upon  the  lands  below,  he  has  no 
ri^it,  by  the  eanstructfen  of  ditdies  cr  othw 
artificial  means,  to  torn  waters  whidt  have  nat- 
nrally  •ccnmolated  in  pwds  or  depressions  on 
his  land  upon  the  land  of  his  neighbor  lower 
down ;  •  •  •  and,  where  water  is  thereby 
caused  to  flow  upon  the  land  of  another  which 
would  not  natnrally  flow  thereou,  this  is  an 
Invasion  and  Injory  to  his  right  of  property  and 
a  nnleanee  per  se,  the  cootinnance  or  mainte- 
nance of  which  he  has  the  rli^t  to  have  en- 
Joined." 

mP.-12 
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Beler  V.  Kmll.  100  CaL  441. 117  Pac  530k  la 
to  the  same  effect  Ther^  It  is  declared: 

"The  gist  of  the  tiireatsued  Ininry  allied  in 
the  complaint  is  the  making  of  the  new  ditch 
and  the  alteration  of  the  slough  in  such  a  man- 
ner that  the  water  folUng  on  the  land  north  ot 
the  alleged  ridge,  and  which  did  not  before  reach 
plaintiff's  lands,  will  be  carried  to  and  upon  said 
lands  through  said  proposed  ditch  across  the 
ridge.  Bvery  landowner  must  bear  the  burden 
<^  receiving  upon  his  land  the  surface  water 
naturally  falling  aiion  land  above  it  and  nat- 
urally flowing  to  it  therefrom,  and  he  has  the 
correqxmding  right  to  have  tiie  surface  water 
naturally  falling  upon  his  land  or  natarally  com- 
ing upon  it,  flow  freely  thOTefrom  upon  the  low- 
er land  adjoining,  as  it  would  flow  under  nat- 
ural conditioQs.  From  these  ri^ts  and  burdens 
the  principle  follows  that  he  has  a  lawful  right 
to  complain  of  other*,  who,  by  interference  with 
natural  conditions,  cause  such  surface  water 
to  be  discha^ed  in  greater  quantity  or  in  a 
different  manner  upon  his  land,  than  would  oc- 
cur under  natural  conditions.  This  is  the  set- 
tled law  of  this  state." 

The  record  before  us  brings  this,  case  with- 
in the  doctrine  of  these  dedsions.  It  may  be 
admitted  that  the  surfSce  waters  from  a 
large  portion  of  the  defendant's  land  is  ac- 
customed to  flow  In  accordance  with  the  to- 
pography  and  slc^  ot  the  country  onto  the 
land  of  i^atntlfl,  but  the  case  Is  mdr^  dif- 
ferent In  i^&r&Ke  to  the  ynien  that  are  ac- 
cumulated In  said  potholes.  Indeed,  the  testi- 
mony of  the  defeodant  hlms^  shows  very 
clearly  that  the  potpose  <tf  the  cons^ctlm 
of  the  dltcli  wtfs  to  drain  these  depresslcMiB 
so  as  to  save  his  orchard.  If  said  waters 
had  been  accustomed  to  flow  <^  In  a  natural 
way,  there  would  have  been  obviously  no  ne- 
cessity for  the  ooostroctloa  of  fhB  ditch.  De- 
fendant seems  to  have  proceeded  upon  the 
theory  Oiat  the  rule  of  the  otHumMi  law  as  to 
surface  waters  prevails  in  this  state,  and  the 
ooort  below  apparently  took  that  view  of  the 
case.  CoODSel  for  respondeat  also  argues 
from  the  same  standpoint,  and  he  cites  from 
other  jurisdictions  well-considered  decisions 
upholding  his  contratloa;  but  th^  do  not 
state       rule  applicable  In  California. 

It  Is  to  be  reer^tted  that  the  accumulated 
surface  waters  on  defendant's  land  have  been 
to  htm  the  occasUs  of  such  Injury,  bat  In 
nuwals  as  w9H  as  In  law  ho  1b  not  Justified 
In  shiftily  tUs  burden  to  his  neighbor.  Of 
course,  he  must  use  his  own  property  so  as 
not  to  willfully  Injure  anothw,  or*  as  the 
Latins  have  It,  "Sic  ntere  tuo  ut  alienum 
Don  Imdas." 

If  It  had  been  shown  that  by  peroolatlont 
seepage  or  other  natural  Inethod,  said  waters 
were  accustomed  to  flow  over  plaintiff's  land, 
and  that  the  burden  of  the  servitude  had  not 
been  appreciably  Increased  by  the  oonstrue- 
tion  of  the  ditch,  we  would,  <tf  course,  Imve  a 
dltrerrat  case.  We  find  no  such  oondltlouf 
bowevra. 

We  have  not  considered  other  matters,  as 
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we  deem  the  for^otng  dadslTe  m  far  as 
this  aroeal  is  ctmcmaei. 
Tbm  judgment  Is  rerened. 

We  concnr:  OHIPMAN,  P.  J. ;  HABT,  X 

On  Bebearing. 

FEB  CURIAM.  We  have  carefolly  examin- 
ed the  InteraetlQg  i>etltloa  of  re^ndent  for 
a  rehearing,  but  we  do  not  think  the  evi- 
dence Is  soffld^it  to  take  the  case  out  of 
the  rale  as  to  snrfoce  waters  which  was 
enunciated  In  our  opinion  filed  herein.  It  Is 
possible  that  such  evidence  may  be  supplied 
on  another  trial.  There  are  a  few  general 
observations  by  stxne  of  the  witnesses  that 
might  be  construed  as  having  stune  tendency 
to  support  req>ondenf  s  position,  but  we  think 
the  evidence  is  too  uncertain  and  Indefinite  to 
justify  the  finding  that  all  the  surface  waters 
from  defendant's  land  "flow  by  th^r  natural 
course  Into  natural  channels"  upon  the  plain- 
tiff's said  tract  of  land. 

Of  course  If  plaintlfl  has  no  farther  inter- 
est In  the  litigation,  as  suggested  by  re- 
mtondent,  this  fact  can  be  shown  on  the  re- 
trial; but  there  la  nothing  in  the  record  to 
jnstli^  us  in  talUng  o^pilxance  of  that  fact 

The  petltloa  for  rehearing  is  dttiied. 


GUDNN  eC  aL  T.  CAUFOBMIA  TBONA  00. 

<Distriet  Court  of  Appeal,  Fint  District,  Di- 
Tirion  1.  California.    Nov.  9,  IdlS.) 

1.  JuDOicEiiT  «»460(2)— VALiorrT— Plxad- 

IlfO. 

A  complaint  characteriiing  a  Judgment  as  a 
"pnrputed"  jaagm«it,  alleged  to  be  "claimed" 
1^  curtain  parties,  Ii  InaofficleDt  to  impeach 
ita  validity. 

2-  COBPOBATIONB  ^17S  —  ASSBSSldNT  OF 

Stock— Pdbpobks. 
Under  Civ.  Code,  |  831,  the  directon  of  a 
cotporatiou  bad  power  to  aaeess  the  stock  for 
payment  of  expeuaei^  amdscting  the  business, 
or  paying  ddbts,  and  a  conytlaint  to  annul  an 
aauaraient;  not  alleginf  that  It  waa  not  levied 
(or  any  of  waA  purposes,  bnt  drawing  a  large 
Judgment  debt,  la  sobjeet  to  demarxer, 

8.  CoapomanoMB  ♦=>189(12>—  h  anwrnmrm— 

VAUDITt— AonOH  90  AlllTUI«— BlTBlttn  OT 

PBoor. 

^nie  burden  Is  upon  Ois  party  atta<Mng  an 
asseauMnt  of  corporate  stock  to  show  its  ia- 
valldily. 

4.  GoBFoaaTiONS  ^»189(11)— Absebsuent  or 
Stock  —  Action  to  Annul  —  Pleadiho— 

COUPLAntT. 

In  an  action  to  annul  an  assesBment  of  cor- 
poration stoek,  a  complaint,  alleging  that  tiie 
purpose  of  the  assessment  was  to  "freess  oof* 


the  plalntUh,  is  InsolBdeiit  to  Aaw  Oat  tte 
ent  is  invalid. 


s.  cobpobattons  *»189(2)  —  assessmznt  of 
Stock— Action  to  Anntji.  Assessuxnt. 
In  an  action  to  set  aside  the  sale  and  re- 
cover stock  sold  for  delinquent  SBSessments,  In- 
valid tat  irregnlaritr  or  defect  In  the  sale,  tlie 
plaintiff  must  pay  or  tender  to  the  coiiraration 
or  party  h<ddinf  the  stock  the  siun  tm  which 
the  same  was  mM  in  view  of  Olv.  Codle,  |  M7. 

6.  CoBPOBAnoNs  «3»1S9(11)— AcnoH  TO  Ax- 
NUL  Assessment— PmpiNQ. 

In  an  action  to  annul  assessments  and  re- 
cover stock  sold  under  delinquent  assessment, 
plaintiff  felled  to  state  a  cause  of  action  by 
merely  alleging  a  preriona  tender  of  the  a*- 
eessments,  without  offering  in  his  cotaplaint  to 
do  equity  1^  paying  the  asssssments. 

7.  Appbal  and  Ebbob  <s>848  —  Dncamov 
OF  OoTJBT — PBsamcpTioN — Akenoicxnt  ov 

PXJUDXXO. 
Where  ^alntiff  has   been  persiitted  to 

amend  a  complaint  three  times  and  still  falls  to 
state  a  cause  of  action,  it  cannot  be  presumed 
the  superior  court  abused  its  discretion  in  re- 
fusing leave  to  farmer  amend. 

Appeal  from  Superior  Court,  AlameJa 
Coonty;  WllUam  EL  Wastes  Judge. 

Action  by  Efile  C  Olenn  and  others  against 
Qie  California  Trona  CMqtRnx  and  oQiers. 
From  a  Judgmoit  sostainlng  the  demurrers  to 
the  third  amuided  complaint,  pUlntlffs  ap* 
peaL  Affirmed. 

It  H.  Countryman,  of  San  Francisco,  for 

appellants. 

Charles  W.  Slack  and  Chauncey  S.  Good- 
rich, both  ot  San  Ftancisco,  for  respondents 
Foreign  Mines  Devel<vment  Co.  and  othns. 

Pen;  Svans,  of  San  FmodscOk  for  te- 
qnodoiti  OaUftiniia  nwa  Oo;  and  ottMrs. 

BBASLT,  Jodge  pro  tern.  TbSa  la  an 
action  brought  to  annul  an  assessment  on  the 

corporate  stock  of  tb»  Calif orala  Trona  Oom- 
pany  and  to  vacate  the  sale  of  delinquent 
stock  b^onglnv  to  tbe  plalntUEs.  The  action 
was  begun  in  May.  1&12.  A  third  amraded 
complaint  was  filed  m  May  3, 1915.  Demur- 
rers by  the  deffendants  to  tbls  third  amended 
complaint  were  sustained  tm  April  21, 1910, 
and  Judgmoit  was  entered  <m  April  2C,  1816. 
^e  appeal  Is  takeo  from  Uiat  jndgm^U. 

[1]  One  of  the  attadu  upon  the  aasoss 
meat  made  In  the  tUzd  amooded  complatnt 
was  based  upon  the  aliegatloa  that  the  board 
of  directors  niiixii  levied  the  nssosamcnt 
were  not  tbe  legal  board  of  directors  of  the 
company.  Between  the  time  of  the  filing  of 
the  third  amended  complaint  and  tbe  ded- 
slon  on  demurrer,  the  Suprone  Court,  In  the 
case  of  Dolbear  v.  Wilkinson.  172  CaL  866, 
lfi6  Pac.  488,  Ann.  Oaa.  lOm  1001«  decided 
that  this  board  of  directon  was  tbe  legally 
dected  and  constituted  board  of  director*  d 
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the  oorpOEfttton.  That  potot  to  tlierefore  not 
Insdsted  ujfoa  by  tbe  appeUftiits;  trat  ttaey  do 
insist  that  tbe  assessmtfit  Is  void  for  a^inK 
reasons  arising  oat  of  tbe  following  facts:  It 
is  aU^^  tliat  the  asBemmrat  was  levied  igr 
the  pnjvoae  of  "ft^eslng  out"  the  plaintlflB  hj 
having  tbelr  stock  sold  tbereonder.  It  Is 
fnrther  alleged  that  certain  of  the  Individual 
defendants,  namely,  D.  J.  Boyea,  Guy  Wil- 
kinson, Lnden  Simon,  Goodrich,  and  Hanos, 
are  the  directors  of  the  California  Trooa 
Compaay,  and  that  the  other  individual  de- 
fendants are  stockholders  of  that  compaay. 
It  Is  further  alleged  that  these  stockholders 
and  directors  are  mere  dnnunles  for  the  For- 
eign Mines  DeveloiMnent  CJwnpany,  another 
corporation,  orgnnlzed  In  Great  Britain. 
There  ia  a  farther  all^tlon  that,  by  a  Judg- 
ment of  the  superior  court  of  the  dty  and 
county  of  San  Francisco  entered  previous  to 
tbe  sale  of  plainticrs'  stock,  tbe  defendants 
were  enjoined  from  using  a  certain  judgment 
of  said  court  existing  In  their  favor  to  set- 
tle any  assesinnent  upon  any  of  the  stock  of 
the  California  Trona  CJompany.  This  latter 
Judgment  Is  characterized  as  a  "purported" 
Judgment,  which  it  is  alleged  is  "claimed"  by 
Blmon  end  his  wife.  There  Is  no  allegation  in 
this  third  amended  complaint  sufficient  to  im- 
peach the  validity  of  that  Jodgment  Indeed, 
from  tlio  allegations  of  die  CMnplalnt  It  most 
be  h^  to  appear  upon  the  face  thereof  that 
ttal0  Judgment  is  a  valid  Judgment,  for  It  la 
presumed  to  be  valid  In  the  absence  o<  al- 
legations slwirliig  (ta  inralldlt^,  and  this  Is 
eqiiedaUy  true  npoo  a  collateral  attack  stuA 
as  that  made  Qpoa  It  in  this  aodon.  It  Is 
further  alleged  that  Simon  and  his  wife  and 
the  other  def^dants  did  nse  this  Jndgmeot  In 
violation  of  the  Injnnictiaii  for  tbe  settlemttnt 
of  the  asaeasmenta  vpcm  certain  -stotA  of  the 
defendants;  and  It  is  also  all^^  that  the  sale 
of  the  stock  was  not  made  at  public  anctton 
but  behind  dosed  and  locked  doors.  In  a 
room  to  which  no  pmon  was  admitted  ex- 
cept npOQ  permission  of  the  Individual  de- 
fiHidants  in  this  action.  It  is  also  averred 
that  PhilllpB,  <Hia  of  the  plaintiffs,  who  held 
20  shares  of  tbe  stock  of  the  Califomla  Trona 
Onnpany,  evidenced  by  a  single  certificate, 
tendered  Immecliately  before  the  sale  to  a 
person  who  claimed  at  that  time  to  be  the 
gecretary  of  Hie  corporation,  but  who  Is  not 
allied  to  have  been  actually  such  secretary, 
aaffident  money  to  cover  the  assessment  on 
six  of  bis  shares  and  the  costs  incurred  by 
the  corporation  np  to  fibat  time  In  preparing 
for  the  sale. 

[2-1]  These. allegations  are  not  sufficient  to 
show  an  invalid  assessment.  The  directors 
of  the  corporation  had  power'  under  section 
331  of  the  Civil  Code  to  assess  the  stock  of 
the  corporation  ft>r  the  purpose  of  paying  ex- 
penses, conducting  business,  or  paying  debts 
of  the  corporation.  It  is  not  allied  in  this 
comidalnt  Oiat  this  assesfiuent  was  not  levied 
for  die  porpose  at  paying  Qie  apoises  (tf  the 


corporation  or  of  ooadacttng  Its  business 
and  it  Is  not  only  not  alleged  that  the  company 
was  free  from  d^t,  or  that  this  aawsam»t 
WAS  not  levied  for  the  purpose  of  paying  Its 
debts,  but  it  apfieuta  iqwa  tbe  face  of  the 
oomplalnt  itself,  construing  It  according  to 
tbe  familiar  rule  for  tbe  construction  of 
pleadings  upon  detnurrer,  that  tbore  was  a 
valid  Judgment  for  $40,000  »lstlng  In  favor 
of  Simon  and  his  wife  sgalnst  the  corporation 
at  tbe  time  this  assessment  was  levied.  The 
burden  is  uptxi  the  party  attacking  an  as- 
sessment to  show  Its  invalidity,  and  no  facts 
appear  in  this  complaint  sufficient  to  show 
that  this  is  other  than  a  valid  assessment; 
not  even  the  allegatl<»i  that  tbe  purpose  of 
the  assessment  was  to  "freeze  out"  the  plain- 
tiffs is  sufficient  to  InvaUdate  it  Von  Horst 
V.  American  Hop  &  Barley  Co.  (C.  O.)  177  Fed. 
076.  Id  that  case  United  States  District 
Judge  Van  Fleet,  in  sasslng  upcm  this  ^ues- 
tlon  raised  in  tbe  same  way  by  a  dwiurrer 
to  a  C(»nplaint,  said: 

"It  is  not  alleged  in  any  speeiQc  way  that  the 
assessment  was  not  levied  for  a  proper  purpose, 
but  simply  that  it  was  not  levied  'in  good  ^ith, 
but  for  the  pnrpose  of  freezing  out  this  com- 
plainant.* Since  fraud  will  not  be  presumed, 
but  most  be  made  to  iwpnr,  this  averment  Is 
not  Buffioent  to  nagatlTe  the  presumption  that 
the  assessment  was  levied  In  a  proper  pnr* 
pose." 

This  is  but  tite  application  cff  the  general 
rule  that  where  tbe  act  done  Is  not  illegal 
the  motive  which  immipts  it  is  immaterial, 
aopton  V.  Chandler,  27  Oal.  App.  685,  100 
Paa  1012.  ;Th6  circumstances  sdrroundlng 
the  levying  and  enforcement  of  this  sjiseas' 
ment  may  have  been  suspicious,  even  repre- 
hensible and  perhaps  fraudulent;  but,  if  so, 
coonsel  for  plaintiff  should  have  been  able 
to  set  them  forth  spedflcally  and  dearly,  and, 
as  be  has  not  been  aUe  to  do  so  after  Ibnr 
attempts,  the  trial  court,  compelled  to  either 
find  a  sufficient  cause  of  action  stated  in  the- 
complaint  or  to- sustain  the  demurrer,  was 
right  in  taking  the  latter  course,  so  f&T  as 
the  attack  won  the  assessment  for  firsAd  itr 
concerned. 

Assuming,  but  not  deddlng,  that  tbe  sale 
was  invalid,  still  plaintiffs  have  not  stated  a- 
cause  of  action  in  their  complaint  to  set  aside 
the  salev  fOr  under  section  847  of  the  Civil 
Obde  no  action  must  be  sustained  to  recover 
sto(^  sold  for  delinquMit  assessments  upon 
the  ground  of  irregularity  or  defect  In  the 
sale,  unless  the  party  seeking  to  maintain 
such  action  first  pays  or  tenders  to  the  cor- 
iwratitm,  or  the  party  holding  the  stock  sold, 
the  sum  fmr  which  tbe  same  was  sold.  It  is 
not  allied  in  the  complaint  that  any  of  the 
plaintiffs  except  Phillips  tendered  the  sum 
for  wbldi  any  of  tbe  sto<^  was  sold  under 
this  assessment  at  any  time.  Phillips  is 
averred  to  hare  tendmd  the  assessment  on 
six  shares,  as  above  stated!  to  a  person  who 
dalmed  to  be,  but  is  not  averred  to  have  been; 
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the  secretary  of  tbe  corporation,  and  It  Is 
averred  that  the  directors  of  the  corporation 
refused  to  receive  the  money,  bnt  proceeded 
in  spite  of  this  tender  to  sell  the  six  shar^ 
of  stock.  As  to  all  the  plalDtifTs  except  Phil- 
lips, nnder  the  fore^lng  section  347  of  the 
Oivll  Code,  the  complaint  Is  insnffiduit  be- 
cause of  the  failure  to  aver  any  tender  what- 
ever. We  think  Phillips  alao  has  failed  to 
state  a  cause  of  action  in  not  going  further 
than  his  auctions,  and  offering  in  his  com- 
plaint to  do  equity  by  paying  the  assessment, 
for  It  was  held  In  Buena  Vista,  etc,  Co. 
Tuohy,  107  Cal.  243,  40  Pac.  386,  tha't  a 
plaintiff  seeking  eqnl^  must  do  equity,  and 
that  a  conH>Ialnt  in  equity  which  does  not  of- 
fer to  do  equity  la  demurrable.  The  foregoing 
section  of  tho  Code  Is  no  more  than  declara- 
tory of  this  maxim  of  equity  Jurisprudence, 
and  tbe  general  rule  of  equity  i^eadlng  above 
referred  to  must  be  applied  to  it 

There  are  other  objections  to  this  com- 
plaint of  equal  Importance,  but  the  objections 
noticed  were  fotal  to  it  as  a  pleading,  and  the 
order  sustaining  the  demurrer  was  therefore 
correct 

{7}  The  plaintiffs  object  to  tliat  part  €t  the 
order  which  refused  them  permission  to  fur- 
ther amend;  bnt  it  cannot  be  prAnimed,  where 
a  party  has  filed  a  complabit  and  has  been 
permitted  to  amend  It  three  times,  and  still 
falls  to  statb  a  cause  of  action,  that  tbe  su- 
perior court  flfbused  Its  discretion  In  r^oaing 
leare  to  farther  amcmd. 

The  Judgmmt  is  afDrmed. 

We  concur:  LBSfNON,  P.  J.;  STURTE- 
VANT,  Judge  pro  t^n. 


WBLUS  T.  AUiKN  et  al.   (OIt.  2S90.) 

(District  Court  of  ^peal.  First  DiBtrict,  Divi* 
sion  1.-  California.  Nov.  8,  1918.  Rehear- 
ing Denied  by  Supreme  Court  Jan.  7,  1919.) 

1.  Apfbai,  and  Bbbob  4a»1012(l>— 6oopa  or 
Review. 

An  appellate  court  may  not  disturb  a  flndlns 
EBade  by  the  trial  court  unless  it  appears  that 
there  is  no  evidence  to  support  It,  or  t^t  the 
evidence  so  cleariy  preponderates  against  tbe 
finding  as  to  amount  In  legal  effect  to  a  want  of 
substantial  evidence. 

2.  Mabbuob  «s>60<6)  —  Goiofoir-LAw  Uab- 
uAaB-^vzoKKCB— SirvnciEHor. 

Evidence  AeM  to  estabUsh  validity  of  com- 
mon-law marriage  between  plaintiff  and  deceas- 
ed, so  as  to  entitle  plaintiff  to  have  his  title  to 
community  property  quieted. 

3.  Mabbiage  «es50(S)—Bvidenob— Common* 
X4AW  Uabbuqe. 

^e  fact  that  a  man  who,  at  enamoa  law, 
married  a  proatitnte  consented  to  her  continuing 
as  each  after  the  Alleged  marriage  is  not  cob- 


BSPORTSa  (Otf. 

duiive  agafast  the  fset  of  marriage,  but  merdy 
raises  an  inference  that  tbe  marriage  md  not 
take  place. 

4.  Httbband  and  Wir  «=s>262(1)— Coumcni- 
TT  Pbopebtt— Pbesuuptions. 
The  presumption  that  property  acquired  by 
either  huabaad  or  wife  during  coverture  is  com- 
munity property  Is  unebangecl  by  the  smend- 
raeots  to  Civ.  Code,  1 163. 

6.  BrSBAND  AlTD  WiTE  ^»264— COIOCUNITT 

Pbopebtt— PBEStJMPTiOHe. 
Tbe  presumption  that  property  acquired,  by 
either  husband  or  wife,  during  coverture.  Is 
community  property,  can  be  overcome  only  by 
clear  and  convincing  evidence. 

6.  Husband  and  Wife  4=>254— CoiutDNirr 
Pbopebtt. 

Pact  that  title  to  property  was  taken  in 
wife's  maiden  name  and  the  property  was  later 
mortgaged  by  her  under  that  name  was  of  no 
effect  it  it  was  purchased  with  community  funds, 
since  It  became  CMumuntty  property  regardless 
of  the  name  in  which  It  stood. 

7.  Husband  and  Wife  ^294— Coiotukitt 
Pbopebtt— Pbesuuptions. 

Disputable  presumption,  under  Civ.  Codk,  f 
164,  as  amended  by  St  1897,  p.  63,  that  wife 
was  oititled  to  one-half  undivided  interest  in 
land  deeded  to  hersdf  and  husband  as  her  sep- 
arate property,  is  ovetoome  by  oonrfs  finding 
that  the  ctHisidmtioa  omsisted  of  conmanitr 
funds. 

8.  HnasAifD  Am  Win  «a»a64— Ooiarumrr 
PBovmrr— BioHXB  or  Wm. 

Where  property  was  parchased  irtUi 
nity  funds  and  title  taken  in  the  wife's  mame, 

her  conveyance  thereof  to  a  title  company,  with 
Mibseqjient  reconveyance  to  herself  and  husband 
jointly,  did  not  enlarge  her  interest 

9.  HmnsAiFD  AND  Wn  ^»263(l>-CtoianiHZ'- 
n  FawjBBTT— PuroHFnoHS. 

CoBclosiva  preaumptlont  under  Civ.  Ood^  i 
104,  aa  amended  by  8L  1897,  p.  63,  thai  a  deed 
to  the  wife  vests  title  in  her  as  her  separata 
property  is  available  only  to  an  innocent  pur- 
chaser, and  does  not  bar  the  husband's  action  to 
qoiet  title  against  the  wife's  kin  on  the  ground 
that  the  land  was  community  property. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  Thomaa  V.  Gra- 
bam,  Jndga 

Action  by  Frank  W^  against  .  Emma  Al- 
len, administratrix  of  tbe  estate  of  Befugla 
Wells,  and  othws.  Judgment  for  plaintiff 
and  defendants  appeal.  Afflnned. 

Lovett  K.  Fraser  and  Ombaun  &  Fraser, 
all  of  San  Francisco,  tor  app^ants. 
Louis  H.  Brownstone,  of  Son  FrancLsoo, 

for  respondent 

LEXNON,  P.  J.  This  is  an  appeal  on  be- 
half of  certain  defendants  from  a  Judgment 
rendered  for  tbe  plaintiff  in  the  abore-oitt 
tied  action,  quieting  bis  title  to  certain  real 
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property  la  tbe  dtj  and  comty  of  San  Fran- 
cisco. TbB  dofHidants.  Xlieodove  TerdDsoo. 
Mtdiael  Verdnaco,  Mnrla  Castro  and  Pablo 
Castro,  her  Imsband,  Dolores  Bryan  and 
James  BrTan,  her  husband,  hare  appealed 
pursniaut  to  section  041B,  Code  of  GItU  Pro- 
cednre.   The  foctSr  in  brief,  are  as  follows: 

TtM  ptalntlff,  Frank  Wells,  filed  suit  to 
qnlet  title  to  certain  real  property  situated 
In  the  dty  and  connty  of  San  Francisco  and 
particularly  described  tn  the  complaint  filed 
htwoin  Rrnipw  Alton,  as  administratrix  of 
the  estate  of  BcAxgla  Wells,  deceased,  was 
made  a  party  defendant,  as  wen  also  the 
ahovfroamed  appealing  defendants.  The 
CMnplalnt  set  out  that  all  the  defendants 
claimed  some  right,  title,  or  Interest  in  and 
to  the  said  property,  bnt  that  said  dalma 
were  wlthoat  rl^t,  and  asked  that  the 
plalntUT 8  title  be  quieted  against  them. 

The  defendant  Emma  Allen,  as  administra- 
trix, etc.  answered  and  alleged  that  the 
propwty  In  oontrorersy  was  the  propwty  of 
BefOgla  Wells,  decwaed,  and  that  she  was 
entitled  to  the  some  as  administratrix  of  tbe 
estate  of  said  decedent 

nie  other  detlenduits  answemd  and  dalm- 
ed  the  wbMe  of  said  propwty  as  the  bsln  at 
law  of  Refugia  Wells,  deceased. 

Ttw  trial  court  found,  in  effect:  That  Be- 
ftigta  WcUs,  sometimes  known  as  Befngia 
TodnaoOk  died  Intestate;  that  at  the  time 
of  her  death  she  was  the  wife  of  the  plain- 
tiff, Frank  Wells;  that  the  property  In  dis- 
pute was  ctnnmnnlty  property;  that  none  of 
the  defendants  are  entitled  to  any  interest 
In  said  property;  and  concluded,  as  a  mat- 
ter of  law,  that  Frank  Wells  was  the  owner 
in  fee  simple  and  entitled  to  the  possession 
of  said  property. 

[1,  X]  ^nie  appellants  eontrad  that  the  evi- 
dence does  not  support  ttie  flndnngs  In  cei<> 
tain  Important  particulars.  The  first  objec- 
tion made  by  appellants  is  that  the  eTldence 
does  not  support  tbe  finding  that  the  plaintiff 
and  the  deceased  were  fansband  and  wife. 
The  court  found  all  the  facts  necessary  to 
support  a  common-law  marriage,  which  was 
a  TQlld  marriage  In  this  state  at  the  time 
these  paiHes  aasnmed  that  relation,  and  an 
appellate  conrt  may  not  disturb  a  finding 
made  by  the  trial  court,  unless  It  appears 
that  there  Is  no  evidence  to  support  It.  or 
that  the  evidence  Is  so  clearly  prepondmt- 
ing  against  the  finding  as  to  amount  in  l^al 
effect  to  a  want  ot  mhstantlat  evldeace. 
WlUlams  T.  Kldd,  170  Cal.  631,  161  Pac.  1. 
While  ttiere  is  scane  conflicting  evidence  tn 
tbe  record,  we  Oilnk  that  the  testimony  am- 
ply supports  the  flndta^  In  this  r^rd.  Hie 
evld«ice  la  uncontradicted  that  these  people 
lived  together  t^ienly  and  notOTtoudy  and 
continuously  as  husband  and  wlfte  tor  nearly 
90  years;  there  Is  evidence  that  the  woman 
was  known  to  every  lAlld  on  the  street  where 


she  and  plaintiff  lived,  and  to  all  the  neigh- 
bors and  tradeveoide.  as  Mrs.  Wells;  that 
the  plalDtlfl  iHdd  her  bills  and  spoke  of  her 
as  his  wife  and  Introduced  her  as  sndi.  and 
that  the  deceased  called  the  plaintiff  her  hus- 
band. Tbe  defendants  emphasize  the  fact 
that  the  evidence  shows  that  the  deceased, 
before  ber  marriage  to  Wells  and  for  several 
years  thereafter,  was  a  prostitute,  and  that 
the  plaintiff  admits  that  after  their  marriage 
she  conttnnod  this  course  of  Ufe  and  earned 
money  thereby.  Couns^  for  appellants  seoa 
to  think  that  this  evidence  should  negative 
all  other  evldoice  in  the  record  in  support  of 
the  marrlf^,  and  raise  In  effect  an  absolute 
presumption  against  any  such  flndtng.  ^niey 
cite  the  case  of  Grlgsby  v.  R^b  (Tex.  Civ. 
App.)  189  8.  W.  1027,  aiid'<piote  language 
therefrom  to  the  ^Eect  that  sndi  conduct  on 
tbe  part  ai  a  woman  li*absolat^  taccm- 
slstent  with  the  Idea  of  maitlags^  We  have 
carefully  read  that  case,  and  find  that  the 
court,  upon  ravlewlng  titie  finding  of  the  trial 
court  that  there  was  no  marriage,  dlscnsaed 
the  weight  of  the  evidence,  and  justified  the 
finding  by  referring  to  evidence  of  proetitu- 
Uen  after  the  alleged  marriage,  and  known 
to  Oift  alleged  hiuband.  The  court  there  said 
Quit  the  social  and  fliwirtnl  pdHUoD  of  the 
alleged  husband,  aa  rtunrn  by  tbe  record. 
WM  Budi  as  to  make  It  Improbable  that  he 
would  have  married  a  woman  and  allowed 
her  to  openly  oonttnue  sodi  a  course  of  con- 
duct, and  that  In  the  light  of  this  and  other 
evidence,  flie  findings  of  the  trial  court  were 
JusHfled.  nie  facts  of  that  case,  we  think, 
were  somewhat  different  from  the  facts  In 
the  case  under  consideration. 

[S]  In  the  present  case,  the  record  con- 
tains no  testimony  as  to  the  social  and  flnan- 
dsl  standing  of  the  ptalntlff.  From  what 
appears  In  the  record,  he  was  of  the  same 
social  standing  as  his  wife  and  ber  associ- 
ates. WhHe  It  Is  true  that  there  Is  a  pre- 
sumption that  every  man  will  observe  the 
ordinary  standards  of  conduct  shared  by 
self-respecting  people,  and  that  eadx  an  ac- 
quiescence on  plaintiff's  part  In  his  wife's 
condtict  was  certainly  violative  of  these,  yet 
we  assume  that  the  trial  court  took  this  mat- 
ter into  consideration  and  duly  weighed  this 
evidence  as  against  the  other  evidence  offer- 
ed In  arriving  at  Its  findings.  Tbe  fact  of  the 
husband's  acquiescence  In  the  wife's  subse- 
quent misconduct  could  only  be  evidence 
against  the  probability  of  the  marriage;  It 
would  mmly  estaUlsh  an  Inference  that  a 
marriage  had  not  taken  place  In  the  absence 
of  lUrect  evidence  to  the  contrary.  ' 

In  the  case  of  Sharon  v.  Sharon,  CaL 
23,  16  Pac.  858,  tbe  court  said: 

"Where  the  lu^ding  out  to  the  world  of  the  re- 
lation is  evidence  of  a  prior  contract,  such  evi- 
dence does  not  necessarilj  depend  for  its  effect 
upon  amenity  of  manners,  or  upon  the  dogree  to 
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which  parties  eztmd  to  eadi  oQier  tbe~  affec- 
dosate  respect  vhicfa  aboold  ftttand  tbe  inter- 
coarse  <rf  hnsbuid  and  wife  in  wril*orde«ed 
bonaeholdt.  Tbe  statute  does  not  make  tiie 
validity  ot  a  marriage  by  consent  depend  npoa 
the  full  performance  of  their  mutual  daty;  tbe 
failure  to  perform  certain  important  obligations 
is  made  ground  for  diroree." 

We  think  that  under  the  decisions  the 
facts  fonnd  in  regard  to  this  marriage 
falljr  complied  with  the  requirements  of  sec- 
tion 65.  ClTll  Code,  prior  to  the  ameDdm«nt 
of  1886  (St.  1896.  p.  121)  and  that  the  findings 
of  such  facts  were  Justified  by  the  evidence. 

[4,  C]  Ai^llants  also  contend  that  the  find- 
ing that  the  property  in  dispute  was  pur- 
chaaed  with  the  community  funds  of  plaintiff 
and  deceased  Is  lUistipported  by  the  evidence. 
&ere  again  we  are  met  with .  a  aitnation 
where  the  evidoace  is  conflicting,  and  tbe 
only  qnestlon  belore  this  court  is:  Was  there 
any  evidence  to  warrant  the  finding  and  to 
prevent  an  appellate  eonrt  from  interfering 
therewith?  The  plaintUT  testified  that  im- 
mediate^ after  the  alleged  marriage  he 
gave  his  wife  $560  in  cash ;  that  during  the 
eatixe  period  of  the  marriage  &6  years)  he 
worked  regularly,  except  for  one  month, 
when  he  was  looking  for  work;  that  he 
handed  over  all  of  his  wages  to  bis  wUe; 
that  his  wages  averaged  from  (120  to  9150 
per  m<aith.  -  Tbe  marriage  took  place  early 
in  the  year  1886,  and  the  property  in  ques- 
Oaa  was  pnrdiaaed  in  October,  1887.  The 
cost  of  tbe  lot  was  92,500.  The  tmlldlng  up- 
on fbe  prc^ertr  was  not  put  up  nntU  a  year 
later,  and  at  leut  a  put  ot  maavf  used 
for  that  porpose  was  obtained  tj  mortgac 
log  the  property.  The  plaintiff  meted  the 
bnlldlng  himself. 

It  is  tme  there  Is  some  testlmray  1^  the 
relatives  of  deceased  that  she  seemed  to 
have  plenty  of  money  before  and  atbae  ber 
allied  marriage;  hat  the  tesUnumy  Is  also 
to  the  effect  that  she  sprat  this  mmey  freely, 
and  that  she  was  genenras  with  bss  mtlre 
family,  giving  than  thonsands  ct  dollars. 
There  Is  no  testimony  as  to  the  amount  of 
money  she  had  on  hand  at  any  time;  all  the 
testimony  in  regard  to  her  money  is  vague 
and  uncutaln.  ]d<at  of  the  testimony  of 
the  brothers  and  sisters  of  deceased,  and  of 
her  friend.  Mrs.  Soledada  Oarda,  as  to  the 
earnings  of  Refagla  Weils,  had  reference  to 
a  time  after  the  alleged  marriage,  and  such 
earnings  would,  of  course,  be  community 
pnverty.  Mrs.  Garcia  also  testified  that  de- 
ceased showed  her  some  money  tied  up  In  a 
quilt  ahout  three  years  before  her  allied 
marriage.  There  is  no  evldwoe  as  to  the 
amount  of  this  money,  and  there  is  evidence 
that  after  tiiat  time  she  sent  m<mey  to  her 
relatives  in  Mexico  and  brought  them  all  up 
here,  and  that  she  sent  her  mother  $500  for 
spending  money.  Added  to  this  evidence  was 
the  tegal  presunptiai  (unchanged  by  the 


amendments  to  section  16S,  dr.  Obda^  as  of 
the  date  of  the  acqnlsltioD  of  this  property) 
that  property  acquired  by  eltlM'  husband  or 
wife  during  coverture  is  community  proper- 
ty, which  presumption  must  be  overcome  by 
clear  and  convincing  evldmce.  Dbnmick  v. 
Dlmmick,  96  Cal.  823,  80  Pac;  547;  Meyer  v. 
Klnaer,  12  Oal.  217,  73  Am.  Dee.  688;  Bams- 
deU  T.  FnUer  et  al.,  28  OaL  88,  £7  Am.  Dee. 
108. 

[II  Tbe  fact  that  the  property  was  taken 
In  the  maiden  name  of  deceased,  and  later 
mortgaged  by  her  under  that  name,  would 
be  immaterial,  in  view  of  the  above  findings. 
For  If  the  parties  were  married  and  If  the 
property  was  purchased  with  community 
funds,  it  would  be  CMumunity  property  re- 
gardless of  the  name  la  whidt  it  stood.  Os- 
bom  V.  Mills  et  al..  20  Gal.  App.  846.  128 
Pac.  1009. 

[7,  t]  The  last  oontentlon  made  by  appel- 
lants is  that,  even  under  the  findings,  the 
plaintiff  Is  barred,  by  section  164  of  tbe  Civil 
CkMle  as  amended  In  1897  (St.  1897,  p.  63), 
from  claiming  this  property  as  community 
property  because  in  191%  the  deceased  deed- 
ed the  property  to  the  San  Francisco  Land 
&  Title  Oompany  f<»r  the  parpose  of  procur- 
ing a  iSx^wanT  title  to  tbe  pnpwts;  wnd 
that  said  company  held  the  title  until  such 
purpose  was  acoompUdied,  and  then  deeded 
the  pnq^erty  to  Frank  and  Befngia 

Wells  in  accordance  with  the  request  of  the 
latter. 

Under  the  pioTlslons  of  section  164  of  the 
GivU  Ood«b  whwe  prcverty  is  oonveyed  to  a 
married  woman  and  her  hwAmnd,  two  pre- 
sumptions arise  from  the  terms  of  the  con- 
veyance: First,  a  dlspntable  preeumptlo» 
that  title  to  an  undivided  raw-half  interest,, 
as  -tenant  in  conunon,  in  the  property  de- 
scribed In  tbe  deed  vested  in  tbe  wife  "as 
her  separate  proper^";  second,  a  condu-. 
slve  iwesumption  of  such  fact  in  favor  of  a 
purchaser  in  good  faith  and  for  a  valuable.  ^ 
consideration.  Suns  v.  Dias,  32  Cal.  App. 
661,  163  Pac.  1062:  Pabst  v.  Shearer,  172 
GaL  239,  156  Pac.  466. 

Oon ceding  that  a  disputable  presumption 
that  the  deceased  was  entitled  to  an  undi- 
vided one-half  Interest  in  tbe  property  by 
reason  of  the  terms  of  the  deed  to  herself 
and  her  husband  by  the  Utie  company  would 
arise  in  favor  of  the  appellants,  such  a  pre- 
sumption can  be  overcome  by  positive  evi- 
dence to  the  contrary,  and  we  think  the  fact, 
as  found-  by  this  court,  that  the  property 
was  purchased  with  community  funds,  dis- 
pels the  presumption.  Tbe  court  having 
found  that  the  prc^rty  was  la  fact  com- 
munity property,  it  was  impressed  with  that 
character  as  It  passed  from  one  grantee  to 
anotber,  and  the  plaintiff  might  show  tbe 
facts  against  any  but  Innocent  purchasers  for 
value.  Certainly,  since  the  trial  court  baa 
found  0iat  Befu^  Wells  bad  only  a  corn- 
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nranitr  lAtereat^  to  the  pnq^erty.  lAie  covld 
not  enlarge  that  Interest  by  trAnafenlng  the 
property  to  uiotiier  wtthont  cmiBlderation 
and  having  that  other  re  transfer  to  heradf 
and  her  husband  Jointly. 

[1]  As  to  the  point  raised  by  the  app^ant 
that  under  section  104.  CItU  Code,  as  amend- 
ed ta  1887,  the  plahitlff  Is  barred  from  maln- 
talntuff  an  action  to  cBtabllsh  the  commnntty 
nature,  of  this  property  from  and  after  1 
year  from  tiie  taking  effect  of  said  amend- 
moat,  It  has  been  decided  by  the  case  at  0»> 
bom  T.  Bfnis,  sapra,  that  auoh  amendment 
was  added  for  the  sole  purpose  of  i^tectlng' 
Innocent  ptirdiasers  for  value,  and  la  appU- 
cnbte  only  In  soch  a  case. 

Olie  judgment  Is  afllrmed. 

Ve  concur:  STDRTEITANT,  Judge  pro 
ton.;  BEASLY,  Judge  pro  tern. 


HUFFAKSat      ORAT.    (Or.  206&) 

(District  Court  of  Ai^eal,  First  District,  Di- 
vision 1.  California.   Nov.  U,  1918.) 

1.  Ptunnro  «:s>Z14(l)  — DBmntBKB—Aincia- 

BIONS. 

In  mlingB  on  demurrer  to  complaint,  al- 
legations of  complaint  will  b«  tsken  as  trae. 

2.  Jvwnam  iiaffl— Yaoation— Feaoi^-* 
Pbuitbsd  TxanMOHT. 

Hat  plaintiff  obtained  judgment  by  theft 
of  docnnienta  from  defendant  and  by  tbe  do- 
nial  oi  exiet^oe  of  audi  docnmesits  is  no  ground 
fOr  Tseatien  on  ground  of  fraud ;  the  theft  and 
snppreinon  beiog  aa  incident  merely  of  plain- 
tUFa  perjured  testimony  denying  their  exist- 
ence, mnd  it  having  been  incumbent  upon  de- 
fendant to  meet  perjured  testimony  at  trUil. 

Appeal  from  Snpwior  Court,  Alameda 
Coimty ;  Itrerett  J.  Brown,  Judge. 

Action  by  S.  Huffaker  against  John  Qray. 
From  Judgmoit  for  defoidant  upon  demurrer 
to  ccmqtlalnt,  plaintiff  appeals.  Affirmed. 

Bodolph  Hatfield  and  B.  Huffaker,  both  of 
Oakland,  tor  aEvellant 
John  U  M^eir.  of  Oakland,  for  re^wndent 

LKNNON,  P.  J.  mts  Is  an  appeal  from  a 
final  Jndgmat  rendered  upcu  a  demurrer  by 
the  aqperlOT  court  of  the  county  of  Alameda. 

[1]  A  bill  in  equity  was  filed  to  vacate 
and  set  aside  a  judgment  in  the  case  of  John 
Qnj  T.  K.  Hhfflaker,  rendered  by  the  same 
court  on  January  80,  1016.  The  auctions 
of  the  bin  are  that  the  judgment  sought  to  be 
vacated  was  procured  by  fraud  on  Uke  part  of 
the  i^alntiff  In  that  action  for  the  reason 
thfft  said  pialntllf  stole  frwa  defendant  cer- 
tato  papers  enummted  and  described  in  said 


Mil,  which  papers  were  necessary  for  a  pref- 
er d^ense  to  said  actitm:  that,  oa  account 
of  being  deprived  of  such  written  evidence, 
defendant  was  unable  by  his  own  testimony 
to  sustain  his  defense;  that  defoidant  did 
not  discover  the  fact  that  the  said  papers 
had  been  st^en  by  plaintiff  until  30  days  be* 
fore  Ivlnglng  tbo  present  action.  A  demurrer 
to  tiift  bill  was  sustained.  The  question  up<m 
this  aiv«Bl  Is  as  to  the  correctness  of  the  rul- 
ing on  demurrer.  The  issue  being  raised  by 
demurrer,  we  assume,  for  a  decision  of  the 
question  involved,  that  all  the  aUegaOnis  of 
the  conqilaint  are  true. 

It  seUDS  that  the  facta  In  fhls  case  bring  it 
squar^  within  the  reasoning  of  the  case  of 
Pico  V.  Oohn,  91  Cal.  128v  25  Pac.  970,  27  Pac 
S8T,  18  B.  A  888.  26  Am.  8t  <aep.  160. 
The  discussion  in  tliat  case  fairly  answen 
aU  the  argnmeotB  of  appdiant  here.  Tt» 
conrt  there  p<tota  out  that  It  has  been  settled 
beyond  all  controversy  that  a  decree  wlU  not 
be  ncated  mer^  becaose  It  was  obtained  by 
forged  documente  or  perjured  testimony,  giv- 
ing 08  a  reason  tor  the  rule  that  diere  sonst 
be  an  end  of  litigation ;  and  that,  when  par- 
ties have  once  submitted  a  matter,  or  have 
bad  an  opportunity  of  submitting  it,  for  In- 
vestigation and  determination,  and  whoa  thej 
have  exhausted  every,  means  for  reviewing 
■uch  detexmloation  in  the  same  proceeding, 
it  lanst  be  regarded  as  final  and  conduslTe 
naleaft  it  can  be  shown  tliat  the  Jtuisdlctloa 
of  the  court  has  been  iapeaed  upon,  or  that 
the  prevailing  party*  by  some  extrinsic  or 
collateral  fraud,  has  prevented  a  fair  sob- 
ndastoa  of  .the  controversy.  The  court  then 
proceeds  to  an  explanation  of  the  meaning 
of  the  term  "extrinsic  or  collateral  fraud," 
and  aumerates  sodi  instances  as:  Keeping 
the  unsuccessful  party  away  from  the  court 
by  false  promise  of  a  cfmiprtHulse^  or  purpose- 
ly, keying  him  In  -Ignorance  of  the  nit;  <a 
where  an  attorney  frandutaaOy  pretenda  to 
represent  a  party  and  connives  at  his  d^eat; 
or,  Mag  regularly  employed,  corruptly  sells 
out  his  cllent^s  Interest  The  comt  tSim  pro- 
ceeds with  the  analysis  and  says: 

"In  all  sndi  instances,  the  unsocoeBsfuI  par- 
ty is  really  prevented,  by  the  fraudulent  con- 
trivance of  his  adversary,  from  having  a  trial; 
but,  when  he  has  a  trial,  he  must  be  prepared 
to  meet  and  expose  i>erjur7  then  and  there.  He 
Icnows  that  a  false  daim  or  defense  can  be  sup- 
ported in  no  other  way ;  that  the  very  object 
of  ths  trial  is,  if  posiible,  to  ssoertsla  the  t^th 
from  the  conflict  of  the  evid«ice;  and  that, 
neoessarily,  the  truth  or  falsity  of  the  testi- 
mony must  be  determined  in  deciding  the  is- 
sue. The  trial  is  his  opportunity  for  msking 
the  truth  appear.  If,  unfortoaatdj,  he  fails. 
l>einK  overborne  by  iwrjured  testimony,  and  if 
be  likewise  faila  to  show  the  injostice  that  hAs 
liean  done  him  on  motion  for  a  new  trial,  and 
tlie  Judgment  is  afflrmsd  en  appeal,  he  is  with- 
out remedy.  •  •  • 


-^aPDT  otter  essM  sea  Mas  topis  sad  UT-NOHBBR  in  all  Kar-NamlMrad  IHs«ta  sad  Xadasai 
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"Bat  cooaael  Car  appeUant  ndc  to  dli^ngnlrii 
this  eaa»  from  tiieM  in  whidi  it  hM  been  held 
that  a  jndgmoit  will  not  be  set  aside  by  reaaoo 
of  ita  being  based  upon  forced  documenta  or 
perjured  testimony.  They  say  that  the  fraud 
rommitted  by  Cobn  was  the  brlbinf?  of  Johnson ; 
that  this  was  collateral  and  extrinsic;  that  !t 
was  not  and  conid  not  have  been  the  snbject  of 
tnvesticatfoa  at  6i«  trial  of  tbe  ori^al  action. 
We  do  not  diink  tills  diftlnction  can  be  main- 
tained, nie  frand  that  Cobn  committed  was 
the  production  of  petjured  evidwee  in  support 
of  his  defense^  The  means  by  which  he  induce 
ed  the  witness  to  swear  folsdy  was  but  an  in- 
cident** 

[2]  We  think  In  the  preaent  case  that  the 
fraud  by  which  plaintlfr  obtained  his  Jndg- 
ment  was  by  fDeana  of  his  own  perjured  tes* 
tlmony,  because  it  Is  alleged  that  the  plain- 
tiff, knowing  of  the  existence  of  the  atolea 
documents,  8niH:>reBsed  them  and  denied  th^ 
ezifltencfc  The  theft  and  Bv^ressifm  of  the 
docnments  were  merely  InddoitB  and  means 
of  strengthening  bis  perjured  testimony.  Of 
course.  It  may  be  said,  if  the  theft  had  been 
proven  at  the  trial,  the  testimony  of  the 
plaintiff  would  have  been  discredited ;  but  it 
18  equally  true  that  in  the  case  of  Pico  r. 
Gohn,  above  cited,  if  the  bribery  had  been 
proven,  the  testimony  of  the  witness  would 
have  been  of  no  effect. 

Appellant  has  not  cited,  and  we  are  unable 
to  find,  any  case  in  this  atate  ovemiUng  or 
modUlrlng  the  doctrine  aa  expraned  In  the 
case  her^  dlscuased. 

The  Judgment  la  affirmed. 

We  concur:  BEIASLY,  Judge,  pro  tain.; 
STDBTDyAMT,  Judge  pro  tem. 


HOOKER  T.  EAOT  RIVBRSTDB  IBR. 

DIST.  et  al.    (Civ.  2602.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   "Nov.  12,  1918.     Rehearing  De- 
nied by  Supreme  Court  Jan.  0,  1919.) 

1.  Watbbb  Aim  WAm  Coubsbs  «=>230(2>— 

iBBIOATIOir  DlBTKCTS— BOHDS— "ISSUBO." 

In  the  Wright  Act  (St  1887,  p.  29),  re- 
lating to  the  iBsae  of  irrigation  district  bonds, 
and  in  the  text  of  a  Judgment  tbercander,  the 
word  "issued"  held  used  in  the  sense  of  "an- 
tborized,"  rather  than  In  die  sense  of  "execut- 
ed." 

[Ed.  Note.— For  other  definttionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Issue.] 

2.  JiTOaHBNT  ®=^517— COIXATXBAZ,  ATIUOK 

— Matters  Not  Pbesbnted. 
A  Judgment  rendered  by  a  court  having  Ju- 
risdiction of  the  persons  and  subject-matter 
cannot  be  oc^terally  attad^ed  by  merely  show- 
ing that  Some  of  the  evidence  which  might  have 
been  produced  by  plaintiff  In  support  of  the 
issues  as  fruned  was  not  so  produced. 


(CiO. 

8.  JuoeMXin  4p»829m  —  GoRoumramMi 
— Asaiainx  or  Bonds. 
Plaintiff,  owner  of  bonds,  is  bound  and  es- 
topped by  a  federal  Judgment  declaring  them 
invalid,  to  which  bis  predecessor  In  interest  was 
a  party;  there  being  no  claim  that  plaintiff 
was  without  notice  of  the  steps  or  proceedings 
hi  the  fMeral  coort  (Code  Ov.  Proc.  i  1908» 
sobd.  2). 

4.  LlMITATIOIT  OF  ACTIOKB  ^»06(2>— HUTU- 

Ai.  Mistake— Pi.BADiifo—OoiiPi:.AinT. 
An  action  for  reformatlMi  of  iKoids  on  the 
ground  of  mutual  mistake  comes  under  the 
three-year  statute  of  liniitation%  and  is  not 
deemed  to  have  accroed  until  the  discovery  ctf 
facts  ccmstltuthig  the  mistake  (Code  Civ.  Proc 
§  338,  subd.  4). 

5.  LUUTATIOK  OF  ACTIOITS    «3b90^  —  BCF- 
OBMATION  OF  BoNDS  FOB  MUTUAL  MISTAKE. 

Where  the  owner  of  bonds  discovered  the 
facta  constituting  an  alleged  mistake  for  which 
action  was  brought  more  than  three  years  prior 
to  beginning  of  action,  recovery  waa  barred, 
the  nmnlttg  of  the -statute  not  b^ig  Interrupted 
by  transfer  of  the  bonds  to  his  assignee  (bis 
former  assignor). 

6u  linOTATION  OF  AonONB  <i»28(l)  —  IH- 
FLIED  ConXBACTB. 

An  action  to  compel  a  municipal  corpora- 
tion to  retom  or  pay  for  property  received 
rests  either  npni  an  obUgatiui  created  by  law, 

or  up<Hi  an  implied  ctmtract  and  in  either  case 
falls  within  the  provisions  of  Code  Civ.  Proc.  { 
339,  subd.  1,  and  whether  the  right  of  action 
accrued  upon  the  delivery,  in  payment  of  bonds 
void  npon  their  face,  or  upon  s  subsequent 
judgment  of  their  invalidity  in  1900^  audi  ac- 
tion begun  In  1909  is  barred. 

7.  Pleading  ^8(11),  24— AssiommfT  or 
Obuoation- Right  or  Action. 

Ah  allegation  that  when  the  bolder  trans- 
ferred bonds  warranting  their  value,  he  did 
not  transfer  bis  right  to  recover  against  the 
municipal  district  issuing  them,  alleges  a  con- 
clusion of  law,  negatived  hy  the  mis  that  tiie 
right  of  action  passes  to  an  asslgnes  as  sn  In- 
cident of  ownership. 

8.  Limitatiom  of  Actions  «=»1— Bight  of 
Action. 

Except  in  case  of  certain  statutory  czcep> 
tions,  a  statute  of  limitations  mns  against  the 
right  of  action,  and  not  against  the  bolder  of 
the  right 

9;  liiiaTATioM  OF  Acrnons  «»106(:^Stat- 
UTEs  OF  Lihitatzoh— Suspension. 
A  state  statute  of  limitation  applying  to  an 
action  for  mutual  mistake  of  parties  as  to  va- 
lidity of  bonds  was  not  suspended  during  litiga- 
tion in  the  federal  courts  In  whldi  the  bonds 
were  declared  void. 

10,  LiMiTAnoN  of  Actions  ^4S(^— Oon- 
tbacts— Payment  in  Bonds. 

If  the  bonds  of  an  Irrigaticm  district  were 
accepted  by  contractor  merely  as  evidence  of  ob- 
ligation for  the  purpose  of  extending  the  time 
of  payment  thereof,  the  time  of  payment  would 
be  extended  only  until  a  defoult  was  made  la 
the  payment  Of  the  bonds. 
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HOOKXB  r.  BAST  BrVBBSlIHf  UtB.  DIST. 


Appeal  ft«m  Superior  Oourt,  San  Bemardl- 
no  Goinit7 ;  Trank  F.  Oster,  Judge. 

Action  hy  Marian  O.  Hooker,  as  executrix 
of  the  will  of  Jobn  D.  Hooker,  deceased,  sub- 
stituted In  his  stead,  against  the  ISSast  Blver- 
alde  Irrigation  District,  a  corporation,  and 
others.  ITrDiu  a  judgment  entered  upon  an 
order  sustaining  SxieaHsnsbf  denmrrer  to 
plalntlfTs  amended  and  sni^lemoital  com- 
plaint without  leave  to  amend,  tiie  idalntlff 
ax^>ealB.  Judgment  afflnn^ 

Lent  ft  Humpliiay',  of  Baa  FmaOweo,  fax 
appellant. 

B«ir7  G.  Qoodcell  and  Goedoell  A  Good- 
ceU,  all  of  San  Bernardino,  for  reapondeats. 

MTEBS.  Judge  pro  ton.  'Stud  plaintiff  ap- 
peals  from  a  Judgmoit  <tf  the  superior  court 
entered  upon  an  order  sustaining  defendants* 
demurrer  to  her  amended  and  sopplemeaatal 
complaint  (herdnafter  referred  to  as  "the 
comirialttf)  wldiont  leave  to  amend.  Hie  de- 
murrer Is  both  "general  and  special,  Oie  latter 
presenting  numerous  grounds  of  which  we 
deem  it  necessary  to  consider  here  only  tliose 
which  plead  the  statute  of  Itmttations.  AD 
of  the  special  statutes  of  llmltatloa  whldi 
may  be  appropriate  thereto  are  pleaded  by 
the  demurrer  to  any  and  every  cause  -of  ao 
don  alleged  In  the  complaint 

£1]  From  the  allegations  of  the  complaint 
the  following  facts  appear:  mie  defendant 
and  nsp<Mident  Sast  Biverslde  Irrigation  dis- 
trict Is  a  municipal  corporation  duly  organ- 
ized and  existing  under  the  provisions  of  the 
"Wright  Act"  (St.  1887,  p.  29),  and  la  1890 
had  duly  taken  all  of  the  steps  necessary  un- 
der the  act  for  the  creation  of  a  bonded  la- 
debtedness  In  the  sum  of  $250,000.  Thereup- 
on its  board  of  directors  Instituted  In  the  su- 
perior court  of  San  Bernardino  county,  where- 
in it  was  situate,  an  action  In  rem  pursuant 
to  an  amendment  to  said  act,  wherein.  Id  De- 
cember, 1891,  a  decree  was  entered  c(xiflrm- 
ing  the  proceedings  theretofore  taken  in  the 
organizatlMi  of  the  district  and  authorization 
of  said  bond  issue,  and  adjudging  that  the 
district  "at  the  date  of  said  decree  was  a 
duly  and  legally  organized  irrigation  district, 
possesdng  full  power  and  autiiority  to  Issue 
and  sell  from  time  to  time  the  bonds  of  said 
district  m  the  sum  of  $250,000,  and  that  the 
bonds  of  said  district  theretofore  issued  in 
said  sum  were  legftl  and  valid."  (It  is  mani- 
fest that  the  word  "issued"  as  used  in  said 
decree,  as  well  as  In  said  act.  Is  used  In  the 
sense  of  "authorized,"  rather  than  In  the 
flcose  of  "executed."  Wrl^t  v.  East  Bivei^ 
Bide  Irrigation  Dlst,  1S8  Fed.  313,  328.  70  G. 
C.  A.  OOB.  Xhe  bonds  here  In  question  were 
not  executed  until  more  than  a  year  there- 
after.) 

niereafter,  in  January,  1882.  the  district 
eoteied  Into  a  eontract  with  appellant's  tasp 


tato^  J.  D.  Hooker,  wherein  Hooker  agreed 
to  fomlah  and  deliver  a  comi^eted  and  cim- 
structed  pipe  line,  4,000  feet  in  length,  more 
or  less,  to  be  connected  and  laid  In  trenches 
and  to  form  a  iMirt  of  the  Irrigation  works' 
and  system,  at  the  agreed  price  of  $2.60  per 
lineal  foot^  payaUe  one-half  in  cash  and  one- 
half  In  such  bonds  at  their  par  value.  Hook- 
er duly  perfwrned  this  contract,  and  there 
became  due  thereon  the  sum  of  $20,tll2.94,  in- 
stead of  the  $10,000  originally  contemplated. 
Whereupon,  at  the  request  of  the  district, 
Hooker  agreed  to  accept  $5,000  In  cash  In 
lieu  of  ime-half  cash,  and  also  agreed  to  ac- 
cept,  "as  a  medium  of  payment'  of  the  bal- 
ance, bonds  at  par  value.  Tliese  bonds  were 
then  executed  and  delivered  to  Hooker  and 
the  $6^000  paid  to  him  cm  January  27,  1892, 
pursuant  to  a  resolution  of  the  board  of  di- 
rectors. The  bonds  as  then  Issued  bore  the 
signature  of  W.  fi,  HcGully,  who  was  then 
secretary  said  district,  whereas  the  iDt/er- 
eat  ooopooa  thereto  attached  bore  the  en- 
graved aignatun  of  J.  A.  Tan  Arsdale  as  sec- 
retary. Van  Aradale  having  been  secretary  at 
the  time  the  bonds  were  authorised  and  at  the 
time  the  bends  and  attadied  ooopona  ware  en- 
graved, at  whldti  time  his  engzaved  ^gnature 
was  appuided  to  the  conptms  pursuant  to  a 
resolntloa  of  th«  beard. 

In  Che  Ifttter  part  of  1882  Hooker  sold  and 
delivered  the  bonds  for  a  valoaUe  crasldera- 
tion  to  O  Q.  HtxAw,  wonuitliv  them  good 
and  valid  and  agrees  to  take  tbem  bat*  U 
tb^  should  pron  otherwise.  Thereafter, 
prior  toJime  S0, 1901.  C  O.  Hooker  sold  and 
tranatarred  them  for  a  valuable  oonsidaratlon 
to  O.  O.  Hodur  and  BoberC  O.  Ho<Aer,  and 
0. 0.  HocdEor  and  Sobert  O.  HookM*  then  sold 
and  d^vered  them  fin:  a  valnaUe  oonsldoa- 
tlMi  to  R.  Percy  Wzlt^t;  all  of  these  sales 
b^g  under  the  same  warranty. 

Tti%  Interest  coupons  were  duly  paid  at 
maturity,  up  to  and  Indading  January  1, 
189T,  since  whlA  time  no  farther  payments 
have  be«i  made  theieon,  or  upon  the  princi- 
pal, which  was  payable  In  installmeots. 
Wright  presented  fta  payment  the  Interest 
coupons  then  due,  and  payment  was  refused. 
Thereafter,  and  on  June  29,  1901,  Wright  (a 
citizen  of  the  British  empire)  commenced  an 
action  at  law  in  the  United  States  Circuit 
Court  in  and  for  the  Southon  District  of 
California,  against  said  East  Blverslde  irri- 
gation district  to  recover  Judgment  for  the 
amount  then  due  and  unpaid  upon  said  cou- 
pons. Said  defendant  appeared  and  filed  Its 
answer,  alleging  that  said  bonds  and  the  cou- 
pons attached  thereto  were  null  and  void,  spec- 
ifying, am<mg  other  defects,  the  following: 
That  on  June  27,  1802,  Tan  Arsdale.  whose 
name  appears  upon  the  coupons,  was  not  the 
secretary  of  said  district,  and  that  McCuUy, 
whose  name  aiH>eared  upon  the  bonds  them- 
selves, was  not  the  secretary  at  the  date  ap- 
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pearlDg  ttpoa  the  bondi,  to  wit,  December  90, 
1890.  Thereafter,  on  Uay  10,  lOOi  jndgmaat 
was  enteired  In  said  acUcm.  adjudging  eacb  and 
all  of  said  bonds  Inralld  and  nrtd  fOr  tbe  rea- 
son above  Bpedfled.  Thereafter  the  i^ain^, 
Wrl^t.  was  fdlowed  a  writ  of  enor  from 
tbe  United  States  drcnlt  Court  ct  Appeals, 
which  resnlted,  Kaj  29v  1905,  In  a  dedstcm 
bjr  the  lattor  court  affirming  ttie*  Judgment, 
niereafter  a  petition  tor  a  writ  of  certiorari 
to  review  said  dedslon  was  presented  to  the 
United  States  Sapr«ne  Court  and  deoiled  on 
January  29,  1900. 

Pursuant  to  tbe  cor^iantB  of  warranty,  the 
bonds  were  retransferred  mesne  assle^- 
ments  from  Wr^t  bade  to  J.  D.  Hooker, 
who  again  became  tbe  owner  thereof  on  or 
about  June  15, 1909.  Be  then  again  demand- 
ed payment  of  the  Interest  and  prindpal  In- 
fitallmenta  then  due,  which  was  refused; 
whereupon  he  demanded  payment  of  t3ie  arum 
of  $15,642.94,  tbe  amount  ronalnlng  unpaid 
under  the  original  contract,  or  the  return  of 
said  pipe  line,  which  demand  was  also  re- 
fused. Thereupon  he  demanded  that  the  di- 
rectors of  the  district  cause  the  property 
therein  to  be  assessed  tor  taxes  to  provide 
funds  for  the  payment  of  the  amounts  dn^ 
wiiich  was  refused ;  whereupon  he  comments 
ed  this  action  Jnne  29, 1000. 

The  complaint  presenta  several  different 
aspects  which  are  Illustrated  by  the  prayer, 
which  Is  as  follows:  First  That  the  bonds 
be  adjudged  valid  and  the  plaintiff  have 
Judgment  for  the  amount  due  thereon.  Sec- 
ond. IQ  the  event  they  be  held  not  valid, 
that  they  be  reformed  so  as  to  become  en- 
forceable obligations  and  that  plaintiff  have 
Judgment  for  die  amount  due  thereon  as  so 
reformed.  Itilrd.  In  the  event  they  be  held 
Invalid  and  not  susceptible  of  reformatlou  so 
as  to  reader  them  valid,  that  they  be  htid 
valid  and  eaiforceable  promissory  notes  or  ob- 
ligations of  defendant  district,  and  that  plain- 
tiff have  Judgmrait  for  the  amounts  due 
thereon.  Fourth.  In  the  event  that  the  three 
former  prayers  be  denied,  that  the  obligation 
of  the  original  pipe  line  contract  be  hdd  to 
have  been  suspended  by  the  Issuance  of  the 
bonds  as  conditional  payment  thweof,  and 
that  plaintiff  have  Judgmoit  for  the  amount 
due  under  said  orlglnfU  contract,  with  Inter- 
est. FlfUi.  Ttokt  any  Judgmmt  awarded  be 
decreed  to  be  a  lien  i^Hm  the  real  property 
within  the  district 

Mudi  Is  said  in  the  brlefis  conconii^  tlie 
"ethics"  and  "natural  Justice"  of  plaintiff's 
claim.  It  is  obvious,  we  think,  tliat  tbe  ques- 
tion presented  to  this  court  for  determination 
is  whether  or  not,  under  the  fttcts  alleged  In 
the  complaint,  plaintiff  Is  mtitled  In  this  ac- 
tion to  the  relief  sought,  or  to  any  rdlef, 
with  refer^ce,  not  to  the  principles  of  ethics 
or  natural  Justice,  but  rather  to  the  estaUlsh" 
ed  rules  of  law  and  equity  Jurisprudence. 

Considering  tbe  complaint  In  the  aspect 


flnt  presmtea,  that  el  an  ajctfton  i^on  tte 
bonds  as  valid  obligations.  It  doe*  not  state  «' 
caose  of  action,  in  that  it  appears  therefrom 
that  the  plaintiff  Is  amduslvely  estopped  by 
tjbd  Judgment  of  the  federal  court  holding 
them  void.  Plaintiff  attempts  to  eacape  tram  % 
this  aitnatlon  by  alleging  In  her  complaint 
tliat  in  ttte  action  in  the  fedend  court  the 
questitm  ct  an  «3t<vpel  arising  by  reascm  of 
tbe  payment  of  the  first  interest  coupons  was 
not  raised  or  ctmsldered ;  nor  was  the  decree 
validating  said  bonds  set  up ;  nor  was  th» 
queetlon  of  tiie  adoption  of  tHe  Utliographed 
signature  of  Van  Arsdale,  aa  the  atgnatnre-. 
of  the  tlien  secretary,  set  vp. 

It,  i}  It  is  manifest,  we  think,  that  a  Judg-. 
ment  duly  rendered  by  a  court  having  Juris- 
diction, both  of  the  persons  and  the  subject- 
matter,  cannot  be  collaterally  attacked  mere- 
ly by  a  showing  that  some  of  the  evlden(» 
whldh  might  have  been  produced  by  the 
plaintiff  In  support  of  the  Issues  as  framed 
was  not  so  produced.  Conceding  for  tbe  mo- 
ment,  but  not  deciding,  that  the  question  of 
the  conclusive  effect  of  the  Judgment  of  tbe 
superior  court  holding  the  bonds  valid  In  tho 
action  In  rem  Is  not  concluded  by  the  Judg- 
ment of  the  federal  court  bemuse  that  Judg- 
ment was  not  pleaded  therein.  It  Is  apparent 
that  such  Judgment  could  not  determine  the 
>alidlty  of  the  manner  and  mode  of  the  at- 
t^pted  enecution  of  the  bonds,  which  was 
not  atiempted  until  a  year  and  a  half  subse- 
quent thereto. 

Appellant  also  contends  that  she  Is  not 
concluded  by  the  Judgment  of  the  fedoal 
court  because  J.  D.  Hooker  wag  not  a  party, 
thereto.  There  Is  no  merit  In  this  contrition.! 
Hooker  brought  tills  action  as  the  successor 
in  Interest  of  Wright,  who,  as  the  then  own- 
er of  these  bonds,  was  plaintiff  In  the  feder- 
al action.  The  claim  Is  nowttere  made  that 
Hooker  was  without  notice  of  any  of  the 
st^s  or  proceedings  In  the  federal  court. 
Code  Civ.  Proc.  S  1008,  subd.  2. 

Considering  the  complaint  In  its  second  as< 
pect,  counsel  for  respondents  argue  with 
much  force  that  plaintiff  Is  not  entitied  in 
any  event  to  a  reformation  of  the  bonds  be- 
cause the  original  contract  pursuant  to  which 
they  were  Issued  was  Invalid.  TTieir  conten- 
tion is  that  this  was  a  contract  for  the  con- 
struction of  a  pipe  line,  rather  than  a  con- 
tract for  a  sale  and  punAase  of  property, 
and  tiiat  therefore  the  district  had  no  au* 
thorlty  under  the  iftw  to  Issue  bonds  In  pay- 
ment therefor,  as  held  In  Hu^liscm  v.  Crane, 
115  Cal.  404,  47  Pac.  120,  and  later  cases, 
ni^r  contoition  finds  mutib  support  In  the 
facts  allied  In  the  complaint,  but  U  Is  not 
necessary  to  decide  that  questliMi  bwe. 

[4,  K]  The  action  in  this  aspect  is  for  a 
reformation  of  the  bonds  on  the  ground  of 
mutnal  mistake  of  the  parties,  It  being  allege 
ed  that  both  parties  to  tiie  contract  believed 
and  onderstood  at  the  time  of  tb^  ddiver^ 
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that  Oiey  were  ralid.  This  cause  of  action 
comes  ander  the  three-year  statute  of  limita- 
tions and  Is  not  deemed  to  hare  accmed  un- 
til the  dlscorery  of  the  facts  constituting  the 
mistake^  Code  Civ.  Proc.  {  338,  subd.  4. 
There  la  no  direct  all^tlon  In  the  com- 
plaint of  the  AiBcowety  of  ttte  facts  alleged 
to  constitute  the  mistake  at  any  time  within 
three  years  of  the  commencement  of  the  ac- 
tion, and  the  demurrer  might  well  be  rested 
on  that  ground  alona  The  federal  court 
held,  as  alleged  b^re,  that  the  luTalldity  of 
the'  bonds  was  ai^rent  on  their  face.  The 
district  refused  payment  of  interest  upm  the 
ground  of  suA  inralidity  at  some  time  prtor 
to  June  29,  1901.  The  federal  Circuit  Court 
adjudged  the  b<»ds  inralld  Mar  1%  1804, 
which  judgment  was  affirmed  by  the  Circuit 
Coort  of  Appeals  May  29,  1905.  Tlds  latter 
dedsfon  was  final,  there  being  no  federal 
4ne8ti<»i  Involved  In  that  case.  Taking  the 
view  most  favorable  to  the  appellant,  It  must 
be  hdd  tiiat  then,  at  the  latest,  the  tb&i 
«wnsr  of  the  bonds  "discovered"  the  facts 
ocmstltuting  the  alleged  mistake.  His  actton 
for  relief  on  the  ground  of  mistake  having 
accrued,  at  least  as  early  as  May  29,- 1900,  the 
•nmning  of  the  atatate  coifld  not  be  intermpt- 
ed  by  the  transfer  oC  the  bonds  to  his  as- 
signee (his  former  assignor).  This  action 
was  not  oommmoed  until  June  29, 1809,  more 
than  taar  years  Uiereafter. 

in  in  the  aird  asvect  of  the  wmplidiit, 
plolBtUr  aKMAla  to  tbe  rale  of  Uw  tliat, 
wLere  a  municipal  corporation  has  obtained 
property  which  it  bad  the  poww-  and  right  to 
acquire  and  has  given  in  excfaange  therefor 
bonds  or  other  securities  whldi  are  void,  the 
duty  tliM-  arises  to  return  Ibe  pnverty  oir 
pay  ttke  Teasonatde  value  ttieraof  (v^ilA  la  al- 
leged in  this  ease  to  be  the  same  as  t2ie  flace 
value  of  the  bonds),  nils  rule  is  recognised 
In  fhe  caw  of  Hlgglns  v.  e^u  ZN^  Water 
Co..  US  Oal.  oas^  BSD,  40  Faa  824,  60  Fa<*. 

-  [7-i]  Whether  audi  duty  be  regarded  as 
-resting  upon  an  implied  contract  or  upon  an 
'oUlgatlon  create  by  law,  In  ^ther  case  It 
'tnSiM  wlOiln  the  provisions  of  section  889, 
Code  of  Givn  Procedure,  subdlilsItHi  1 ;  and 
whether  it  be  held  that  this  right  of  acUim 
accrued  at  the  tfane  the  bonds  wm«  deliver- 
ed, which  were  void  upon  fbelr  fftce,  or  that 
It  did  not  accrue  until  final  Judgment  of  the 
Circuit  Court  of  Appeals,  the  result  Is  the 
same  in  either  case  and  the  action  is  barred. 
Ai^llant  se^a  in  various  ways  to  escape  this 
result  It  la  alleged  that  when  Hooker  sold 
the  bonds  he  did  not  transfer  his  right  or 
claim  to  recover  value  in  case  the  Ixmds  were 
not  paid,  and  that  this  right  of  acUou  al- 
ways remained  In  him.  This  is  an  allegation 
of  a  conclusion  of  law  and  Is  negatived  by 
the  rule  of  law  that  In  such  case  such  right 
of  action  passes  to  an  assignee  of  the  bonds 


as  an  Incident  to  their  ownership.  Parkers- 
burg  V.  Brown,  106  U.  S.  487,  603, 1  Sup.  Ct 
442.  27  L  Ed.  238 ;  Goldman  v.  Murray,  164 
Cal.  419,  422,  120  Paa  462.  And  even  if  this 
were  not  the  case.  It  could  scarcely  be  held 
that  the  holder  of  a  right  of  action  could  sus- 
pwd  the  running  of  the  statute  by  splitting 
his  right  of  action  and  transferring  a  portion 
thereof  to  another.  Bxcepi  in  the  case  of 
certain  statutory  exceptions,  a  statute  of  Iln> 
itatlons  runs  against  the  right  of  action,  not 
against  the  holder  diereof.  It  is  also  ar- 
gued that  the  running  of  the  statute  was  sus- 
pended during  the  litlgatloa  in  the  federal 
courts.  There  is  no  merit  in  this  contentiou, 
and  the  cases  dted  In  suj^rt  of  it  are  not 
in  point  here. 

The  complaint  in  Its  fourth  aspect  proceeds 
upon  the  theory  that  the  bonds  were  not  tak- 
ea  in  payment,  bat  were  accepted  only  as  a 
"medium  of  paymait,"  and  therefore  operat- 
ed only  to  suspend  the  time  of  payment  until 
the  maturity  of  the  bonds.  It  might  well  be 
said  that  this  contention  is  negatived  by  th^ 
allegations  of  the  complaint,  from  which  the 
following  facts  appear:  Tha  contract  itself 
provided  foi:  paymmt  In  bmds;  the  res<Aa- 
tltm  of  the  board  of  direq^rs,..which  was  the 
only  a'nthorlty  tor  the  tsauanoe  of  the  bonds, 
provided  for  their  Issuance  In  paymoit  of  the 
obligation.  Plaintiff  brings  this  action  as  the 
owner  and  holder  of  tiu  boaida,  alletfng  them 
to  ba  valid  obUgattona.  after  having  made  an 
jibflolutesaleof  tfa^  and  afterwards  received 
Oem  back  under  tbB  warranty.  Forthermore, 
tbe  district,  und«  the  Wrii^t  Act,  had  no 
power  or  aothoitty  tO' Issue  OA  bonds  exeevt 
in  payment  for  property  purchased. 
.  lU}  But  If  It  be  assomea  tlut  the  bonds 
were  not  accepted  by  Hooker  as  a  payment, 
but  merely  as  evidence  of  the  (^ligation  for 
the  purpose  of  extending  the  time  of  pay- 
mait thereof,  the  result  would  be  to  extend 
,sucli:  time,  of-  paymwt  only  until  a  default  be 
made  in  the  paymeat  of  the  bonds.  Oriffith 
V.  Grogan.  12  Cal.  317,  822;  Crawford  v. 
Boberts,  50  Cal.  23S;  Orary  v.  Bowers,  20 
Gal.  86,  89;  Onarinl  v.  Bank,  162  Gal.  181. 
184,  121  Pac.  72ft  Just  when  default  was 
first  made  does  not  definitely  appear,  but  in 
any  ercot'lt  mta.iiKlov  to  June  29, 1801,  so 
that  tha  actltm.  In  thb  respect,  is  deailr 
-barred. .     .  ■  '  -  :  ^  . 

No  claim  is  here  made  that  pialntUt  could, 
consistently  with  the  facts,  have  stated  any 
better  cause  of  action  If  the  lower  court  bad 
granted  leave  to  amend.  Other  ocmtartiona 
whl<^  have  been  argued  in  ajH>ellant'8  bri^ 
and  are  not  here  discussed  have  been  cm- 
sidored  and  are  deemed  to  be  without  merit 

For  the:  reascws  above  set  forth,  the  Judg- 
ment Is  affirmed. 

We  concur:  CONBET,  P.  J.;  JAMES,  J. 
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H<»TON  T.  MOOBm  (ClT.  2S13.) 

(Distrlirt  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Nov.  12.  1918.   B«heaHng  Denied 
by  Supreme  Court  Jan.  9, 1919.) 

1.  QtnKTtito  TiTLi  «S344(4)— Ooun  or  Ti- 

TU— BVIDBNCB. 

In  an  action  to  quiet  title,  eridence  held  to 
«how  that  d^ndant  had  acquired  pai>er  title 
sufficiait  to  establiah  color  ol  title  to  pmrtioas 
of  the  tract  In  question. 

2.  QuiETiNo  TiTue  4»13  —  Oonstbucuve 
Possession  of  Pjjit  of  Pbeuibbs. 

Where  actual  possesaion  la  taken  of  onlj  a 
part  of  the  land  described  in  a  conveyaace,  the 
grantee  is  oonstruetiTeIr  deemed  to  be  In  pos- 
sesaion of  the  whole,  and  it  is  immaterial  tiiat 
the  grantor  had  neither  tide  nor  possession. 

8.  QunriNO  Tttls  4»13  —  PoesESSioif  bt 

DEFENDAin>-P0S8ESSI0lf  BT  I^BBEB. 

In  an  action  to  quiet  title,  where  defendants 
tenant  occupied  the  premises  Cor  several  yews, 
knew  their  boundaries,  and  exduded  other  per- 
aons  Uierefrom,  sudi  possession  was  not  dls- 
tnibed  by  the  lease  renewal  at  a  mere  nominal 
rate ;  tiie  only  diange  in  use  being  die  paatnr- 
sge  of  a  lessar  number  of  catdew 

4.  QviETxiro  Tm^  4s»12<7)— Actdjx  Pob- 
SESsioir. 

Where  deftedant  had  actual  possesrion  of 
land  wltii  cdor  of  title  to  a  part  there<tf,  lAen 
plaintiff  and  his  attorney  intruded  thereon,  built 
a  fence  around  it,  and  immedlatdy  brought  ac- 
tion to  quiet  title  without  other  rij^t  thneto, 
^aIntiS*8  occupancy  was  not  that  intended  by 
Civ.  Gode,  I  100& 

&  QammQ  Tram    9^  tl(S)— PoanHnoit— 

Evidence. 

In  an  action  to  quiet  title,  evideofia  Mi  to 
show  that  defendant  waa  In  actual  possession  of 
the  land,  within  the  meaning  of  the  law,  when 
plaintiff  Interrupted  such  poBBcsaion  by  con- 
structing a  fence  and  beginning  the  action. 

Apf>eal  tram  Superior  Conrt,  Sao  Diego 
Otnmty;  a  N,  Andrews,  Judge. 

Action  lay  Jobn  A.  Horton  against  WUUam 
M.  Moore.  Froiu  a  Judgment  for  plaintiff 
and  an  order  denying  new  trial,  defendant 
appeals.  Judgment  and  order  reversed. 

Wright  A  Wlnnek,  of  San  Diego,  ft>r  aiq^el- 
Unt 

Hubert  a  of  San  Dlego^  for  re- 

spondent. 

JAM£S,  J.  TbiM  appeal  Is  taken  ftom  a 
judgment  entered  in  favor  of  plaintiff,  quiet- 
ing title  as  agHlnst  defendant  in  a  certain 
tract  of  land  In  the  county  of  San  Dl^o^ 
There  la  also  an  appeal  from  an  order  deny- 
li^  defendant's  motion  for  a  new  trial. 

[1]  It  appears  from  the  record  that  the 
land  wlilch  ts  made  the  subject  of  this  con- 
troTCfay,  consisting  of  about  76  acres.  Is  billy 


In  contonr  and  sottable  genenlly  tnr  pailiis 
purposes.  Ibe  sole  ground  upon  whl<ai  plain- 
tiff based  his  claim  was  that  at  possession 

acquis  immediately  befwe  the  commenoe- 
ment  of  this  aetbn  and  evidenced  by  Uw 
butlcUng  of  a  wire  fence  about  the  tract 
We  gather  from  the  transcript  that  ooansd 
for.  the  plaintiff  waa  the  cUef  mover  In  the 
euteriHise  to  aoqnlfe  a  title  to  this  pioper- 
tft  said  conned  In  bts  testimony  adndt- 
ted  that  he  had  never  seen  the  plaintiff; 
that  he  had  a  contingent  interest  in  the  out- 
come of  the  suit,  and  bad'  no  claim  oi  title 
otber  than  that  d^wndlog  for  ita  validity 
i^ton  bare  possessltHi.  0e  testified  as  fol- 
lows: 

"Tha  possession  was  t^can  with  the  expecta- 
tion ot  eMamendng  suit  as  in  the  ease  of  Davte 
V.  Crump  (162  Cal.  613,  12S  Pa&  2M]  under 
section  1006  of  the  Civil  Code,  and,  when  oc- 
cupancy was  taken,  dsim  of  title  was  made  con* 
tcmporaneoudy  with  die  taking  of  the  pos- 
session.  Prom  that  time  and  ever  since  plain- 
tiff hsB  daimed  that  land  as  nniust  everybody 
who  cannot  show  tlUs  by  the  mesns  stated  in 
that  section  1006w'* 

This  action  was  onnmenoed  on  the  5th 
day  of  June,  1914.  Several  days  prior  to 
tbat  time,  the  nominal  plalntifl;  acting 
through  Kelly,  the  attorn^,  put  a  force  of 
nitti  at  work  building  a  fence  around  tiwland. 
On  the  8d  day  of  Jane  (two  days  before  the 
action  was  commoiced),  defendant  Moore 
caused  the  fence,  which  did  not  completely 
surround  the  land  at  that  time,  to  be  torn 
down.  Immediately  thereafter  reqwDdant^e 
attorney  had  his  men  rebuild  the  fence,  and 
on  the  6th  of  June,  at  about  noontime,  it  was 
neaiiy  comideted.  The  attorney,  who  was 
on  the  ground,  left  for  his  office,  instmct- 
Ing  his  fweman  that  as  soon  aa  the  ground 
had  been  completely  surrounded  by  the  fence 
to  notify  him  by  tel^bona  The  foreman, 
acting  under  these  instructions,  telephoned 
the  attorney  at  about  3  o'dock  In  the  after- 
nocm  of  June  6th  that  the  fence  had  been  com- 
pleted, and  the  complaint  In  this  action  waa 
immediately  placed  on  file  In  the  county 
clerk's  office.  Within  the  next  day  or  two 
fUoore  again  took  down  the  feocfc  nils  OMn- 
prised  the  whole  showing  of  rl^t  in  the 
plaintiff,  as  the  evidence  discloses  IL  The 
trial  court  determined  that  the  plaintiff  had 
possession  of  the  proper^  and  that  the  de- 
fendant had  neither  title  nor  possession.  Ap- 
pellant contends  that  there  waa  evidence  that 
the  defendant  had  possession  of  the  whole 
tract  claimed,  and  possession  under  color  of 
title  at  least  as  to  a  portion  thereof;  and. 
secondly,  tbat  under  the  evidence  the  court 
waa  not  Justified  In  making  the  finding  of 
possesaion  ijx  favor  of  the  plaintiff  for  the 
reason  that  plaintiffs  occupancy  was  not 
such  as  Is  intended  to  be  described  In  section 
1006,  CivU  Code;  tbat  under  the  terms  ot 
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tbat  wcttoo  a  mere  "ecmmbUag**  poegesalon 
Is  not  Boflklent  to  ^ve  rise  to  ^  presumptloB 
of  title.  The  sectl<m  moitloneil  lias  bew 
amended  since  the  controyeniy  herein  Involv- 
ed arose.  It  provided,  prior  to  1916,  as  tcH- 
lows: 

"Occupancy  for  anj  period  confers  &  title 
sufficient  against  all  except  the  state  and  those 
who  have  title  by  preaerlptioii,  accesocn,  trans- 
fer, will,  or  suoceasiom.** 

It  mnst,  of  course,  flrat  be^xmoeded  that, 
if  defendant  had  posseMioa  of  tbe  tract  of 
land  at  tbe  time  plaintiff  or  his  attorney  In- 
traded  thereon,  no  canoe  of  action  anch  aa 
this  would  arise  In  i^alnturs  favor.  We 
may  then  examine  the  evidence  to  determine 
whether  at  the  time  the  action  was  com- 
meDced  the  defendant  wu  in  posBesidon  of 
flw  land  In  dispute.  There  was  no  contto- 
veniy  as  to  the  facte  reeardinr  the  alleged 
poBseesIon  by  tbe  defendant  E>e(aidant  tes- 
tified that  two  or  three  years  jvlor  to  1918 
he  had  ledjsed  the  whole  tract  to  one  AUoi, 
who  had  used  it  for  graslng  purposes  and 
had  paid  rental  therefor ;  that  In  I&IS  Alloi 
had  not  80  many  cattle  to  pasture,  and  there- 
fore not  great  need  for  the  land,  and  that  be 
(the  defendant)  bad  leased  the  property  at 
tbe  nominal  rental  of  one  dollar  per  year, 
tbe  year  under  the  nominal  rental  (>harge 
ctHnm^dng  In  November,  IfilS,  and  not  hav- 
ing expired  at  tbe  time  of  the  btdldlng  of  the 
fence  by  plaintiff  In  June,  1914.  l%e  deftad- 
ent  testified,  In  part,  as  follows: 

"I  asked  him  (Alien),  after  be  save  up  his 
bnteherbtg  businessi  to  take  charge  of  it  and  be 
nominally  in  posMSsion  and'  pay  me  &  nMnlnal . 
som  of  91-00  per  year  so  as  to  hold  blm  in  pos- 
session of  the  property  at  tbat  time.  *  •  • 
Hie  dty  had  stonved  blm  from  bntcfaering  In 
his  jdaoe  and  he  didn't  reqidTe  it  He  had  just 
his  own  cMtlfl  over  it-lS  or  20  head  of  cattle^" 

Uke  testimony  was  tfivm  by  the  lessee, 
Allen,  with  tiw  farther  statement  tbat  he 
knew  the  boundaries  of  the  property;  fliat 
during  Uie  early  years  of  his  leasing  he  herd- 
ed at  times  as  many  as  200  Iwad  of  cattle 
over  that  property  and  other  property  which 
be  leased  for  ttie  same  purposes ;  timt  he  ex* 
dnded  otber  cattle  from  tbe  ground  leased, 
also  sheep,  and,  in  brtet  maintained  posses- 
slon  of  it  Keferring  to  tbe  last  year,  when 
the  nominal  rental  was  in  effect,  he  said  ttiat 
be  bad  not  herded  as  many  cattle  there,  add- 
ing: 

"I  haven't  got  over  20  tiead  of  stock  there 
now.  They  are  on  this  particular  Pueblo  lot 
1182  pretty  nearly  every  day." 

[2]  Several  deeds  were  Introduced  on  be- 
half of  Hie  defendant  beli«  generally  qult- 
dafm  In  form  and  reciting  tbat  the  grantors 
reUnqulshed  aU  interest  In  "Pueblo  lot  1182," 
b^g  the  tract  which  Included  the  75  acres 
in  dispute.  Some  of  these  deeds  qpedfied,  in 
addition,  aubdlTladioaa  at  tb»  larger  tract  and 


referred  to  a  certain  partition  suit  which  bad 
th»etofore  been  proaecuted  in  tbe  superior 
court  of  San  Diego  county.  Obree  of  these 
deeds  had  bean  recorded  at  dates  long  loior 
to  the  bnildlDj;  <^  the  fence  by  the  plaintiff. 
Defendant's  testimony  dwwed  that  guided 
by  a  certificate  of  title  Issued  by  an  abstract 
company,  he  bad  for  several  years  been  en- 
deavoring to  buy  in  the  Interests  of  all  per^ 
8(ms  concerned  in  the  title  of  the  land  in  dis- 
pute. Tbe  deeds  which  we  have  OMntioned, 
however,  appear  to  have  covered  only  por- 
tions thereof.  We  have  noted  tbat  this  land 
was  contained  within  a  l&Tgex  tract  tbe  larg- 
er tract  being  known  as  Pueblo  lot  1182. 
While  two  of  tbe  quitclaim  deeds  purported 
to  transfer  to  the  defendant  "all  Interest  la 
Pneblo  lot  1182,"  they  also,  as  just  stated,  re- 
ferred to  the  property  intended  to  be  convey- 
ed as  subdlvlslonB  thereof.  One  of  these  sub- 
divisions contained  only  2^  acres,  another 
10  acres.  A  third  deed  was  qultdlalm  In  form 
without  specifying  any  particular  portions  of 
the  whole  tract ;  this  latter  deed,  as  defend- 
ant tostlfled,  being  Intended  to  cover  a  oer- 
tain  44  acres.  It  does  not  appear  that  de- 
fendant the  conveyances  which  he  showed 
in  evldenoe  pretended  to  have  aoqalred  paper 
title  to  the  wlude  tract  It  does  appear  to  us, 
however,  that  sudi  paper  showing,  sufflcifflt 
to  give  color  of  title,  was  established  as  to  por- 
tlons  of  the  tract  In  so  far  as  that  question 
may  be  Important  to  be  considered.  Where 
actual  possession  is  taken  of  only  a  part  of 
land  described  in  a  conv^ance,  the  grantee 
Is  constructively  deemed  to  be  In  possession 
of  the  whole,  and  It  Is  Immaterial  that  tbe 
grantor  had  neither  title  nor  possession. 
Webber  v.  Clarke,  74  Cal.  11, 15  Pac.  431. 

[S,  4]  But  aside  from  any  aid  which  a  color- 
able title  might  give  to  defendant's  case: 
The  land  was  occupied  by  defendant's  tenant 
for  at  least  several  years  prior  to  November, 
1913,  and  this  tenant  knew  the  general  bonnd- 
arles  thereof  and  excluded  ottier  persons 
from  Its  use,  and  we  see  no  reason  to  hold 
that  this  possesslott  waa  disturbed  In  Novem- 
ber, 1013,  when  the  defendant  renewed  the 
lease  at  tbe  nominal  rate,  for  tbe  only  difter- 
fflttce  In  the  use  to  whkb  the  land  was  put 
thereafter,  and  down  to  tbe  commencement 
of  the  action,  was  that  the  lessee  pastored 
thereon  a  much  smaller  number  of  cattle  tbanT 
he  bad  theretofore.  If  the  defendant  nuy  be 
said  to  have  had  actual  possessioa  of  the  land 
at  the  time  the  plalntifl  and  bis  attorney  in- 
truded thereon  and  buUt  tbe  fence,  then  it 
aiatters  not  at  all  tbat  be  held  under  otrtor 
of  title,  for,  by  tbe  admission  of  his  counsel 
and  the  utter  la(^  of  evidence  showing  any- 
thing to  the  contrary,  the  plaintiff  had  no 
better  titl&  Smith  v.  Hicks,  139  CaL  217,  73 
Pb&  144.  la  8ttd&  a  case  the  d^mdant  waa 
Oie  occupant  and  entitled,  under  section  1000, 
Civil  Code,  to  maintain  his  posaeaaion  against 
©very  one  except  the  state  or  peraoos  who  bad 
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iicqnlred  a  better  xi0it  tiun  be  liad.  It  lias 
been  uniformly  held  that  In  order  to  establish 
possession  of  Teal  property  It  Is  not  neces- 
sary that  a  f»ice  be  bnllt  about  It  and  that 
If  a  toice  Is  so  built  It  is  merdy  erldenee 
tending  to  shov  possession  of  the  person  who 
constructs  It  It  Is  also  held  tbat  the  terms 
^'occupation."  "posseesio  pedis."  "sotdecttm 
to  the  will  and  control,**  are  synonymons; 
that  property  la  possessed  and  occupied  when 
It  is  pat  to  a  nse  appn^ate  to  its  gmeral 
charactor.  Webber  t.  Clarke,  sapra;  Iaw* 
rence  t.  Fulton,  10  Oal.  688 ;  United  States 
T.  Rogers  (D.  G.)  23  Fed.  6S8;  Andms  t. 
Smith,  133  Oal.  78,  65  Fac.  820.  As  stated  at 
Ihe  trial,  couns^  for  the  plalntUF  maintains 
that  his  case  satlsfles  all  the  reqnlrements 
presented  In  Davis  t.  Oromp,  1^  OaL  618, 
128  Pac  204.  In  that  we  do  not  agree  at  all. 
An  examination  of  the  text  of  that  dedidMi 
Ahows  that  the  court  found  nothing  to  Indi- 
cate possestdon  In  any  one  but  the  defendants 
at  the  time  of  the  making  of  the  claim  of 
title,  the  court  saying: 

"As  we  have  Been,  there  ia  nothing  here  to 
compel  the  conclusion  that  the  posaession  was 
taken  otherwise  than  peaceably,  or  that  any 
portion  of  the  property  inclosed  was  In  the  ac- 
tual pooie— ion  of  any  other  person  at  the  time." 

[I]  As  appellant  suggests,  the  possession  of 
the  plaintiff  at  best  was  well  described,  con- 
sidering the  Interruption  thereof,  as  "scram- 
bling." However,  such  possession  might  have 
ripraed  into  the  right  claimed  upcm  the  com- 
pletion of  the  f«ice,  if  there  was  an  absence 
of  showing  of  possession  in  any  other  person 
at  the  time.  In  the  view  we  take  of  the  evi- 
dence, the  defendant  sufficiently  established 
the  fact  of  actual  possession  within  the  mean- 
ing of  the  law,  against  which  plaintiff  was 
not  entitled  to  prevail. 

The  Judgment  and  order  are  reversed. 

We  concur:  CONRET,  P.  J.;  MYERS, 
Judge  pro  tem. 


SMITH  V.  SIMPSON.   (Civ.  18T4.) 

(District  Court  ef  Appeal,  Third  Diatrlot,  Cali- 
fornia.   Nov.  7,  1018.    RebearinK  Denied 
by  Supreme  Court  Jan.  6. 1010.) 

COMFROUISE  AND  SXTrLEUENT  ®=523(3)— EJVI- 
DKN  OB— BmnOlBN  CT . 

In  an  action  to  recover  a  balance  on  a  note 
wherein  d^ndants  claimed  a  settlement  for 
batf  the  amonnt  <rf  the  note^  a  finding  for  plain- 
tiff tua  Hm  iaane  of  settlement  keii  not  oontrary 
to  (be  great  cviEent  of  tlu  evidence. 

Appeal  from  Superior  Gourt,  Glenn  County; 
Wra.  M.  rinch,  Judge. 

Action  by  T.  M.  Smith  against  Charles  I* 
Simpson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 


Frank  Freeman,  of  Willow,  for  appdlant 
Daniel  A.  Ryan,  of  San  Frandsooh  tot  n- 
spmdent. 

HART,  J.  It  is  alleged  in  the  complaint 
that,  on  January  1,  1007,  defendant  made, 
executed,  and  delivered  to  plaintiff  a  prom- 
issory note  (a  copy  of  which  Is  set  forth)  for 
the  sum  of  f5.60tS.32,  payable  12  months  after 
dat^  with  interest  at  5^  per  cent;  that,  on 
die  SUi  day  of  February,  lOOS,  defendant 
paid  uptm  said  note  the  sum  of  ^.802.66; 
and  tbat  no  other  payments  have  been  made^ 

^e  answer  is  that  said  payment  of  $2.- 
80e.66  was  "in  full  payment  of  the  promls- 
aoiy  note;  •  •  •  and  tttat  tlw  said  plain- 
tiff acc^ted  said  sura  from  the  defendant  la 
full  satlstactiooi  and  disduurge  of  the  said 
promissory  note;  *  *  •  and  that  tbm- 
upon  the  said  idalntiff  deUvwed  to  tha  de- 
fendant the  said  promissory  note;  and  that 
the  defendant  is  now  the  ownw  and  holder 
of  the  same." 

The  cause  was  tried  before  the  court,  with- 
out a  Jury,  and  the  flndinga  were:  That  the 
note  in  question  was  executed  and  the  pay- 
ment of  42,802.66  made  thereon  as  set  forth 
in  the  complaint;  "that  said  payment  was 
not  in  full  payment  of  the  said  promiasory 
note,  and  plalntlfl  did  not  accfii>t,  nor  agree 
to  accept,  said  «im  In  full  satisfaction  or 
discharge  of  the  said  note ;  that  the  def«d- 
ant  is  In  the  iroasession  of,  but  Is  not  the  own- 
er of,  the  said  promissory  note;  that  plaintiff 
is  the  owner  and  entitled  to  the  possession 
of  the  said  note;  that  at  the  time  of  the  said 
payment  and  in  consideration  thereof  and  In 
payment  of  the  balance  due  upon  said  promis- 
sory note,  to  wit,  92,80fi.66,  plaintiff  agreed 
to  aec^  and  defendant  agreed  to  make  and 
give  his,  defaidants,  two  OM-tain  promissory 
notes,  to  wit,  one  to  J<Am  Gurry  for  $1,000, 
payable  to  said  John  Gurry,  one  to  T.  M. 
Smith,  plaintiff  herein,  for  $1,802.66.  payable 
to  said  plaintiff;  that  defendant  failed  and 
refused  to  make  or  give  said  notes,  or  either 
of  them,  in  accordance  with  said  agreement 
or  at  all;  that  there  is  now  due  and  unpaid 
from  defendant  to  plaintiff  on  said  promis- 
sory note  as  principal  the  sum  $2,802.66,'* 
with  interest  at  the  rate  of  5^  per  cent. 
turn-  June  11,  1000.  Judgment  was  in  favor 
of  plaintiff  for  the  sum  of  $3,0(^74,  from 
which  Judgment  defendant  prosecutes  this 
api>eal. 

The  sole  contention  advanced  by  the  ap- 
pellant Is  that  the  findings  are  not  supported 
by  the  evidence,  and  the  case  of  Field  v. 
Shorb.  00  Cal.  661,  34  Pac  5M,  and  other 
cases,  are  dted  to  suMXHt  his  position.  In 
the  Shorb  Case  Che  court  said: 

"We  are  adverse  to  holding  that  a  finding  by 
a  Jury  or  trial  court  on  an  issue  of  fact  is  uot 
warranted  by  the  evidence,  wliatever  we  might 
think  as  to  ita  preponderance,  where  diere  is 
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pn«ait«d  a  fair,  rea«niabl«  cnmnd  for  a  dUEer- 
VD.1M  ot  opioioD,  and  wbere  a  cradaaloii  eitber 
way  cquld  not  be  coosidered  as  Uie  necoBBarj 
result  of  the  exercise  of  an  nnBOund  judipneat. 
But  where  the  great  current  of  the  evidence  Is 
sgainst  the  Terdict,  and  we  cannot  escape  the 
eoDvictioa  that  it  is  wrong,  we  shoald  not  be 
deterred  from  setting  it  aside  by  the  contention 
tliat  one  or  two  general  statemeota  or  assertions 
of  one  or  two  witnesses  bring  the  case  within 
the  role  whldi  goreros  in  cases  .where  tfaere  i« 
a  material  'conflict  of  evidratce.*  And  in  the 
cane  at  bar  we  cannot  resist  the  conclusion  that 
the  evidence  Is  insaflBclent  to  support  the  finding 
of  the  uDsoDadness  of  the  mind  of  the  deceased 
on  July  3,  1890." 

An  examlnatioD  of  tbe  evidence  In  the  pres- 
ent case  has  not  convinced  ns  that  it  comes 
within  the  ruling  of  the  ShoTl>  Case.  Tbe 
"great  current  of  the  evidence"  does  not  ap- 
pear to  be  against  tbe  findings  herein,  as  we 
shall  presently  show.  The  only  qnestloa 
whl(A  could  artoe  here.  In  conelderinc  the 
evidence,  is  whether  the  teettmony  from 
which  the  findings  were  evidently  educed  la 
entitled  to  such  credit  and  weight  as  to  jus- 
tify its  acceptance  ae  proof  of  the  ultimate 
fact,  and  this  question  was  for  the  trial  court 
to  detomine  and  which  It  has  determined 
against  the  defense  Interposed  by  the  def oid- 
onL  "While  we  think  that  it  is  very  dear, 
BO  £ar  aa  a  revtewlng  court  is  able  to  Judge, 
that  tbe  pT^Kmdenince  of  the  evidence  Is 
in  ta.var  of  the  conclusloa  readied  by  the 
trial  court  as  evidenced  by  its  fiadin^i  of 
fact,  the  least  that  can  be  said  of  the  evi- 
dence as  a  whole  is  that  there  exleta  therein 
a  substantial  conflict,  and  that  It,  tbentore, 
presents  "a  fair,  reasraubl*  ground  for  a 
difference  of  opini<m"  as  to  Its  effect,  and 
that  "a  concluBioi]|  either  way  could  not  be 
cfHisidered  as  the  necessary  result  ot  On 
exercise  of  an  imsound  locLgment." 

Fran  the  testlnuHiy  of  the  plaintlfl  It  ap- 
pears that  the  plaintiff  was  at  one  time  a 
partnw  in  the  abeep  business  with  Mr.  Curry, 
the  father  of  the  wife  of  tbe  defendant,  but 
at  the  time  ot  the  transaction  to  which  we 
are  about  to  refer  the  said  Curry  was  not 
living.  It  may  furtbor  be  stated  that  the 
plaintiff  la  related  In  some  way  to  Mrs.  Simp- 
son. 

In  the  summer  of  1908,  Simpson  and  his 
wife,  desiring  to  purchase  a  tract  of  land  ad- 
joining their  land,  and  not  having  the  money 
with  which  to  make  the  purchase^  called  on 
the  pialDtifT  and  requested  of  him  a  loan  of 
the  necessary  amount,  which  was  tbe  sum 
of  94,500.  The  plaintiff  replied  that  he  could 
procure  tbe  mon«y  at  tbe  Bank  .of  CRUco.  in 
the  dty  of  Chico,  and  the  Simpsons  said  that 
all  th^  needed  at  that  time  was  the  sum  of 
$1,000.  The  plaintiff  subsequently  obtained 
said  sum,  and,  as  directed  by  the  Simpsons, 
sent  the  money  to  a  "Mr.  Freeman."  FlaiOr 
tiff  gave  his  individual  note  to  the  bank  for 
tlM  (IvOOa  Later  in  tbe  same  year,  the  plain- 
tiff made  the  deCendant  aa  additional  loan. 


amounting  to  the  sum  of  $8,600,  which  sum 
was  also  fmwaided  fay  the  Bank  of  C%ico  in 
the  name  of  the  plaintiff  to  the  "Mr.  Free- 
man*' above  referred  to.  Thereafter  (either 
In  file  month  of  December,  1902,  or  January, 
1904)  plainUff  called  at  the  home  of  the  Slmp- 
soDS,  and  on  that  occasion  tbe  defendant  exe- 
cuted and  delivered  to  plaintiff  bis  proml»- 
sory  note  for  the  sum  of  $4,500,  payable  one 
year  after  date,  wit^  interest  at  the  rate  of 
6^  pw  cent  Of  the  last  sum  of  money  loan- 
ed to  the  dtfendanb  by  the  plaintiff,  $8,300 
was  obtained  by  the  latter  from  W.  H.  Ourry, 
a  brother  of  Mrs.  Simpson,  and  then  a  bad- 
ness partner  of  the  plaintlfl.  The  note  was 
made  to  the  plaintiff  and  said  Curry.  When 
tbe  note  matured,  the  defendant  made  a  pay- 
ment thneon,  and  gave  a  new  note  for  the 
balance.  And  so  tbe  transactions  between  tbe 
plaintiff  and  Ute  dctoidant  wen  carried  on 
from  year  to  y«ai^-aa  the  existing  note  ma- 
tured, a  new  note  yna  given  and  the  old 
note  surrendered  to  the  defendamt^untU 
the  fbnrUi  note  for  the  sum  of  $^300  or  $6,- 
400  was  made  and  given  to  the  plaintur  by 
the  defoidant.  After  the  execution  and  de- 
livery of  the  fourth  note,  the  defendant  made 
a  paymont  tbeceon  ol  tbe  nun  of  9M)6(^ 
leaving  a  balaacft  of  IS.606,  for  wlddt  a  new 
note,  the  note  in  suit,  was  given.  The  plain- 
tiff Bobseqaeotly  aaslgnwl  tbe  note  to  W.  H. 
Onrry,  said  assignment  being  In  the  following 
language.  Indorsed  on  the  bat^  of  tbe  note: 

"I  hereby  assign  this  note  toe  value  received 
as  security  to  the  amonnt  of  $3,770.00  to  W.  H. 
Curry.   [Signed]  T.  M.  SmiUi. 

It  appears  tha^  cm  tbe  18th  of  January, 
1908,  W.  H.  Curry  amt  the  note,  throng^  the 
Bank  of  D.  O.  MlUs  A  Go.  Bacramoito.  to 
the  Bank  of  ^VUlows  for  collectltm,  and  ac^ 
companylng  tbe  note  was  13ie  fMIowIng  In- 
struction or  direction  to  the  Bank  of  "^l- 
lows: 

"Note,  Charles  I*  Simpson  to  T.  BL  Smith* 
$5,602.32,  which  please  deliver  to  Smltii  or 
Simpson  on  payment  of  $2,802:60,  if  paid 
on  or  before  Jan.  28, 1008." 

The  time  for  the  payment  of  the  $2,802.66 
by  SlmpsMi  to  the  bank  was  extended  to  the 
3d  day  of  February,  1906.  Defendant  paid 
said  sum  to  the  bank,  the  wrlttra  acknowl- 
edgment of  payment  by  the  bank  b^g  dated 
February  S,  1908.  Upon  the  said  payment 
being  made,  the  note  in  suit  was  delivered 
by  the  bank  to  the  defendant. 

The  plaintiff  testified  that  he  never  at  any 
time  had  an  understanding  or  agreement 
with  Simpson,  or  ever  said  to  the  tatter's 
wife  that  he  would  surrMider  the  note  and 
call  the  transaction  at  an  end  if  the  defend- 
ant would  pay  $2,800  on  the  note.  He  con- 
tinued: 

*'I  put  that  Indorsement  (the  assignment)  there 
about  a  week  or  two  after  the  note  was  made, 
and  I  gave  it  into  the  possession  of  Mr.  Curry.' 
I  dldnt  get  it  back  sfttPwaTda  Tbe  note  does 
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not  belong  to  Mr.  OuRy.  The  payment  Indoned 
m  it  (tf  92,802  was  paid  to  Mr.  Gnny  as  part 
of  the  anMRmt  that  I  owed  him.  He  got  part 
of  his  moDfty.  Mr.  Cany  asot  the  note  to  the 
Bank  of  D.  O.  Mills  through  the  Bank  of  WU- 
low  for  collection,  and  this  12,802  was  paid. 
(The  witness  probably  intended  to  say  that  the 
note  was  delivered  to  the  D.  O.  Mills  Bank,  and 
by  it  sent  to  the  Bank  of  Willows  for  collection, 
which  was  the  fact.)  He  (Gurry)  sent  it  at  my 
request.  The  reason  I  did  this  was  because  he 
wanted  to  get  his  money  oat  of  thto  note.  He 
was  going  to  bring  suit  against  Mr.  Simpson  if 
it  wasn't  paid.  The  wife  of  Charles  Simpaon 
la  a  sister  of  Mr.  Curry.  They  didn't  want  to 
pay  Mr.  Curry,  as  they  had  some  grievance 
against  him.  •  *  •  The  instructions  to  the 
bank  was  that  the  note  was  to  be  delivered  to 
Mr.  Simpson  upon  the  payment  of  ^,800.  The 
note  was  to  be  delivered  to  Simpson  for  him  to 
make  over  a  new  note,  which  be  did  every  year 
before  that^  so  that  whenever  the  notes  became 
doe  he  wonld  make  a  new  note  and  pay  what  he 
could  on  the  original  note.  I  didn't  have  any 
agreement  with  Simpson  and  his  wife  that  in 
ease  they  paid  this  money  to  Curry,  this  $2,800, 
tiiat  was  to  end  the  whole  transaction.  Mr. 
Curry  simply  said  if  they  would  pay  this  ?2,- 
800  and  give  him  half  the  face  of  tiie  note,  why 
he  would  throw  off  his  interest.  In  order  to 
induce  the  Simpsons  to  pay  the  $2,800  we  threw 
off  the  Interest  due  to  date,  so  that  we  started 
In  with  a  new  principal  of  |2,800i.  Ttio  other 
$2,800^  tho  one  I  am  now  suing  for,  waa  to  draw 
interest  and  was  to  be  paid  either  in  cash  or 
note.  That  was  the  understanding  that  we  had. 
Mr.  and  Mrs.  Simpson  teid,  'We  will  probably 
pay  all  of  this  note,  and  won't  give  any  more 
notes.'  Mr.  Simpson  did  not  give  any  other  note 
for  the  $2,800,  nor  has  it  bem  paid.  Mr.  Simp- 
son retained  the  note  ever  since  he  paid  the 
$2,800  to  the  Bank  of  WiUows.** 

Mrs.  Simpson,  wife  of  the  defendant,  testi- 
fied that  the  plalntlflC  agreed  to  accept  the 
$2,802  in  full  satiBfactlon  of  the  note-  She 
farther  testified  that  her  father's  estate  had 
never  been  probated,  and  expressed  the  sup- 
po^tlon  that  a  part  of  the  money  loaned  to 
her  husband  by  the  plaintiff  belonged  to  her 
father's  estate.  She  appeared  to  bare  coa- 
celvcd  an  Intense  feeling  of  bitterness  against 
her  brother,  W.  H.  Cnrry,  and  expressed  to  the. 
plaintiff  much  indignation  because  he  (Smith) 
had  assigned  the  note  to  said  Curry.  She 
said  to  the  plalntlfC  that  the  nf>te  never  would 
be  paid  so  long  as  W,  H.  Carry  bad  any 
interest  in  it. 

The  daughter  of  Mr.  and  Mrs.  Simpson  tes- 
tified that  she  heard  Smith  say  to  her  mother 
that,  if  the  defendant  wonld  pay  one-half  of 
what  the  note  called  for,  he  would  caned 
and  deliver  up  tlie  note  to  the  defendant  as 
fully  satisfied.  ' 

John  Cnrry,  also  a  brother  of  Mrs.  Simp* 
son,  testifying  In  rebuttal  for  the  plaiottff, 
stated  that  a  few  days  after  February  21, 
1909,  he  received  a  letter  from  Mrs.  Simpson, 
In  which  she  said  that  they  had  paid  W.  B. 
Carry  $2,800  on  the  note^  and  that  "she  would 
give  me  $l/)00  and  alao  Mr.  Smith  $1,800, 
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which  $2,800  represented  the  balance  of  ttie 
note"  hi  suit  (It  should  here  be  explained 
that  Smith  testified  that  Mrs.  Simpson- Insist- 
ed that  John  Cuny  was  entitled  to  .$1,000  of 
the  $2,800  which  remained  dtie  on  the  note 
after  the  payment  of  one-half  the  note  to 
W.  H.  Curry.)  While  the  fa<:t,  If  It  was  a 
fact,  that  the  estate  of  Mrs.  Simpson's  iCather 
was  never  probated,  and  that  Mrs.  Simpson 
believed  that  a  portion  of  the  money  loaned 
to  the  d^endant  by  the  plaintiff,  who,  as 
Been,  was  a  partner  of  her  father  during  the 
tatter's  lifetime,  came  from  her  father's  es- 
tate, Is  not  material  to  the  Issues  presented 
by  the  pleadings,  yet  It  is  not  Improper  to 
state  that  John  Curry,  having  been  asked 
why  he  was  to  receive  $1,000  of  the  $2,800  re- 
maining doe  on  the  not^  and  whether  It  was 
because  he  was  led  to  believe  that  be  was 
entitled  to  a  part  of  his  father's  estate  an- 
swered: 

"No,  sir;  I  don't  Icnow  why  It  was.  I  waa 
not  to  get  it  because  I  was  led  to  believe  that  I 
was  entitled  to  part  of  my  father's  estate.  X 
don't  know  why  it  was.  I  never  had  any  ooifc* 
versati<m  or  discussion  of  any  kind  with  Mr.  or 
Mrs.  Simpsm  in  regard  to  my  father's  estatSk 
I  don't  blow  that  my  father  had  any  estate. 
I  never  learned  after  his  death  that  he  had  an 
estate." 

There  was  considerable  other  testimony 
given  by  the  witnesses  abore  named,  but  we 
have  given  herein  a  sabstantlal  statement  of 
the  Important  facts  to  which  they  testified. 
There  is,  as  will  be  noted,  no  denial  by  the 
defendant  that  the  note  sued  on  was  executed 
and  delivered  by  htan  to  the  plaintiff  for 
mon^a  loaned  to  htm  by  the  plaintiff,  nor  1« 
there  any  denial  that  no  other  payment  waa 
made  on  the  note  tban  the'  sum  of  approxi' 
mately  $2,800,  paid  to  the  Bank  ot  Willows 
and  by  the  bank  to  W.  H.  Curry,  as  above 
shown.  The  platntifTs  story  of  hoar  the  note 
came  to  be  ddivered  to  Simpson  is  not  an  un- 
reasonable one.  The  written  Instractlon  frmn 
the  Bank  of  D.  O.  Mills  &  Co.  to  the  Bank  of 
Willows  was  that,  npon  the  payment  of  the 
$2,80(^  or  one-half  of  the  note,  the  note  abonid 
be  delivered  either  to  Simpson  or  SmlOi. 
This  Instruction  was  given  at  the  request  of 
Curry,  who  then  held  the  note  as  collateral 
security,  and  Smith  testified  that  the  note 
was  so  sent  with  his  consent  and  by  his  re- 
quest.  This  drcamstanoe  goes  In  corrobora- 
tion of  Smith's  testimony  that;  the  transac- 
tions between  blm  and  the  defendant  having 
oovered  a  number  of  years,  during  which  a 
number  of  diflerrat  notes  were  from  tline 
to  time  made  by  the  defendant  and  delivered 
to  the  plaintiff  for  the  purpose  of  taking  up 
and  canceling  a  note  previously  made,  the 
note  in  salt,  if  delivered  to  the  def^dant, 
should  not,  by  reason  of  that  fact,  be  regard- 
ed as  satisfied,  but  should  be  supplied  by  the 
defendant  by  a  new  note  for  the  balance  due 
after  the  paym^t  to  Curry  of  the  $2,800. 
But  there  !■  no  naeeasltr  fiw  an  ani^^ria  of 
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Ibft  erldoDoe  to  abow  that  the  findings  are 
suffldttitljr  mpported.  Tbe  whole  contro- 
vwsy  binges  apon  the  solutl<n  of  the  qnee- 
tlon  whether,  as  Mrs.  Simpson  and  her 
daughter  testified,  the  plaintiff  agreed  that 
he  would  deliver  up  the  note  to  the  defend- 
ant as  fully  paid  upon  the  payment  by  the 
latter  of  <me-half  of  what  the  note  called  for 
to  Curry  or  to  the  Bank  of  Willows  for  Him, 
and  upon  this  guestlon  there  is  a  decided  con- 
flict in  the  testimony;  the  plaintiff  posltlrely 
testifying  that  there  was  no  understanding 
or  agreement  between  him  and  the  defend- 
ant or  the  tatter's  wife  that  the  obligation  of 
tbe  note  would  be  treated  as  extinguished  up- 
ou  the  payment  of  one-half  of  the  sum  It 
called  for,  and  Mrs.  Simpson  and  her  daugh- 
ter flatly  ctmtradicting  that  testimony.  As 
above  stated,  the  plaintiff's  testimony  is  not 
unreasonable  upon  its  face,  nor  inherently 
lmi»obable.  Tbe  ctmflict  ttana  produced  was, 
of  coarse,  for  tbe  trial  court  to  determine, 
and.  liaring  determined  It  against  tbe  defHid- 
■nt;  we  perceive  no  ground  or  reason  tor  hold* 
log  that  tbe  trial  court's  conclnsioo  tbeteon 
was  w  Is  wnmg.  Ibw  it  la  plainly  manifest, 
as  declared  in  tlie  oatsefc  of  this  Oj^nton.  fliat 
the  case  here  la  not  one  in  wUdi  it  may  with 
Justness  be  said  fliat,  as  a  matt«r  of  law,  tbe 
"great  cnrroit  of  the  erldenoe  Is  against  the 
flndlngs.'* 
The  Judgment  is  alarmed. 

We  etmcar:  OBXFMAN,  P.  J.;  BUIU 
NBTT,  J. 


McPHAlL  T.  NUMES  et  aL    (Civ.  1883.) 

(District  Cioart  of  Appeal,  Third  District,  CaU- 
fomia.   Not.  7,  191S.) 

1.  Pbocess  «=396(4)— Pubhoatioit— Aftida- 
vrr— SuFncDiNCT. 

An  affidavit  for  an  order  of  publication  of 
■ummoni  under  Code  Civ.  Proc.  i  412,  as  amend* 
ed  by  St.  1906,  pp.  141*  US,  omitting  to  state 
that  the  certificate  of  nsidenee  pmided  for 
Civ.  Code,  1 1168,  baa  not  bsea  filed  by  defend- 
ant, or,  if  so  filed,  that  defmdant  cannot  be 
found  by  the  sheriff  at  the  place  named  tberein, 
!a  insufficient. 

2.  PaocssB  «si8&— Sebtici  bt  Pdbuoatioh 

— COMPUAMCX  WITD  STATUTE. 

Service  of  anmaons  tty  publication,  being  in 
derogatioD  of  the  commtHi  law,  must  substantial- 
ly, comply  with  the  statute  authorising  it 

S.  Pbocess  <=»96<4)  —  Sbsvics  bt  Pdblica- 

TlOX-^CmCXEHCY  OF  AFFIDAVIT— "PBO VID- 
EO." 

That  affidavit  of  publication  states  that  de- 
fendant resides  outside  state  or  has  departed 
therefrcMn  and  cannot  be  found  wltbln  state  does 
not  obviate  necessity  of  setting  out  facts  as  to 
tbe  certificate  provided  for  by  Civ.  Code,  |  llttS, 
as  required  by  Code  Civ.  Proc.  |  412,  as  amend- 
ed by  St.  1906,  pp.  141,  142,  authorizing  service  ^ 


by  publication  "provided"  It  must  first  ai^r 
by  affidavit  that  no  certificate  of  residence  has 
been  filed  for  defendant  or.  if  so  filed,  that  be 
could  not  be  found  by  sheriff  at  place  designated 
tberein ;  the  word  "provided"  meaning  on  con- 
dltirai  (citing  Words  and  Plirasea,  vol.  6). 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  JB^rst  and  Second  Stties,  Pro- 
vided.] 

4.  Judgment  «3»496(8}— Yaliditt— Coijjlt- 
ebal  Attack. 

A  Judgment  rendered  on  an  affidavit  of  pub- 
lication insufficient  in  setting  out  facts  relative 
to  certificate  of  residence  provided  for  by  CSv. 
Code,  1 1163,  is  void  on  its  face  and  may  be  col- 
laterally attaefcsd. 

Appeal  trom  Superior  Coart,  Kings  Coun- 
ty; k.  L.  Short,  Judge. 

AcUon  by  Hu^  Mcl^ail  against  A.  P. 
Ntmea  and  others.  From  a  Judgment  for  de- 
fendants and  denial  of  new  trial,  plaintifl 
appeals.    Reversed  and  remanded. 

Lainberson,  Burke  &  Lamberson,  of  Vlsa- 
Ila,  for  appellant. 

John  G.  Covert,  of  Hanford,  for  respond- 
eata. 

HART.  J.  Plaintiff  brought  tbe  action  to 
quiet  title  to  160  acres  of  land  in  Kings 
county  and  to  have  adjudged  void  the  Judg- 
rarat  of  the  superior  court  of  said  county,  in 
a  certain  action  to  quiet  title,  wherein  A. 
F.  Nunes,  one  of  the  defoulants  in  this  ac- 
tion, was  plaintiff,  and  Jamie.  V.  Ooppw 
and  certain  fictitiously  named  parties  were 
defendants.  Judgment  in  tbe  present  action 
was  In  tavor  of  defendants,  from  which  and 
from  an  order  denying  him  a  new  trial  plain- 
tiff appeals. 

The  facts  as  gatliered  fran  tbe  plf  dings 
and  the  findings  are:  Tlut  the  land  in  con- 
troveny  was  purchased  by  tiie  dttTendant 
Nunes  OD  the  26th  day  of  July,  1907,  at  a 
tax  sale  Kgnlarly  authorised  tbe  state 
oontroUer  and  duly  conducted  by  tbe  tax 
collector  of  Kings  county,  said  land  having 
btea  previooaly  sold  to  the  state  for  delin- 
quent taxes,  costs,  and  penalties;  that  od 
tbe  8tb  day  of  January,  1900,  said  Nunes,  as 
before  stated,  commenced  an  action  in  the 
superior  court  of  Kings  county  against  Jen- 
nie V.  Copper  and  several  fictitiously  named 
defoidants  for  tbe  purpose  of  quieting  title 
to  said  real  property,  title  to  wbich  at  the 
time  of  the  assessment  and  levy  of  taxes 
tbereott  and  the  sale  thereof  to  Nunes  at  the 
tax  sale  was  in  said  Jennie  Y.  Copper;  that 
Nunes  was  awarded  Judgment  in  said  action 
quieting  his  title  to  said  real  property;  and 
that  subsequently  he  conveyed  certain  In- 
terests in  the  land  to  tbe  d^endants  Yan 
Valer  and  Farley. 

The  defendants  In  this  action  denied  that 
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plaintiff  bad  title  to  or  any  Interest  In  the 
real  property  in  suit  and  set  up  ownership 
In  fee  in  themselves  by  prescription,  under 
the  tas  sale  above  referred  to  and  also  under 
the  Judgment  In  Nunea  v.  Copper  et  al.,  su- 
pra. The  court  found  adversely  to  the  de- 
fendants on  tfa^r  claim  of  title  by  preBcrlp* 
tlon  and  under  the  tax  sale,  but  found  that 
the  title  was  tn  them  1^  virtue  of  said  Judg- 
ment in  Nunes  v.  Copper  et  al. 

Service  of  summons  in  said  action  of 
Nnoes  T.  Copper  et  al.  waa  publication, 
and  the  sole  point  presented  lot  decision 
here  is  whether  the  affidavit  for  paMlcatlon 
of  summons  In  said  action  was  sufficient  to 
support  the  order  of  the  court  fbr  tbe  pub* 
licntion  and  ttie  finding  In  said  order  that 
defendant  Copper  had  departed  from  the 
state. 

The  affidavit  upon  which  said  order  of 

publication  was  based  was  made  by  A,  F. 
Kunes,  and  the  essential  portions  thereof  are 
as  follows: 

"That  said  Jennie  V.  Copper  cannot  after  due 
and  diligent  search  be  found  within  tbe  said 
county  of  Kings,  or  within  the  state  of  Califor^ 
nia,  and  this  affiant  in  support  thereof  states 
the  following  facts  and  circumstances: 

"That  said  affiant  placed  hi  the  hands  of  the 
sheriff  of  the  county  of  Kings,  state  of  Califor- 
nia, the  sammons  in  tbe  above-entitled  action, 
for  tbe  purpose  of  personal  service  on  said  de- 
fendants or  either  of  them,  and  the  said  Hheriff 
has  made  his  return  thereon  that  he  has  been 
unable  to  find  said  defendants  or  either  of  them 
within  the  said  county  of  Kings. 

"That  this  affiant  for  ttie  purpose  of  finding 
said  defendants  and  any  or  either  of  them,  and 
to  ascertain  the  place  of  residence  of  either  or 
any  of  said  defendants,  has  made  diligent  Inqnt- 
ry  of  various  residents  and  bniiiness  agents,  and 
bas  been  Informed  by  each  and  all  of  such  per- 
sons inquired  from,  that  they  do  not  know  the 
residence  or  present  wbereabouts  of  either  or 
any  of  said  defendants,  and  therefore  believes 
that  neither  of  said  defendants  are  residents  of 
the  state  of  California,  and  that  their  present 
places  of  residmce  are  unknown  to  tills  affiant ; 
that  affiant  has  made  diligent  inquiry  to  find 
said  defendants  bnt  cannot  after  due  diligence 
find  either  or  any  of  said  defendants  witliin  this 
state. 

"That  this  affiant  therefore  says  that  personal 
service  of  said  summons  cannot  be  made  on  said 
defendants  or  either  of  them  and  prays,"  etc. 

Section  412  of  the  Code  of  Civil  Procedure, 
as  amended  by  the  Legislature  of  1905  (Stats. 
1905,  pp.  141,  142),  reads  as  follows: 

"Where  the  person  on  whom  service  is  to  be 
made  resides  out  of  the  Rtate;  or  has  departed 
from  the  state;  or  cannot,  after  due  diligence, 
be  found  within  the  state;  or  conceals  himself 
to  avoid  the  service  of  summons;  or  is  a  for- 
eign corporation  having  no  managing  or  business 
agent,  cashier  or  secretary  within  the  state,  and 
tbe  fact  appears  by  affidavit  to  the  satisfaction 
of  the  court,  or  a  judge  thereof;  and  it  also  ap- 
pears by  such  affidavit,  or  by  the  verified  com- 
plaint on  ffie,  that  a  canst  of  action  exists 


against  tbe  defendant  in  respect  to  whom  the 
service  Is  to  l>e  made,  or  that  he  is  a  necessary 
or  proper  party  to  the  action ;  or  when  it  ap- 
pears by  such  affidavit,  or  by  tbe  complaint  on 
file  herein,  that  it  is  an  action  which  relates  to 
or  the  subject  of  which  is  real  or  personal  prop- 
erty in  this  state,  in  which  such  person  defend- 
ant or  foreign  corporation  defendant  has  or 
claims  a  lien  or  interest,  actual  or  contingent, 
therein,  or  In  which  the  relief  demanded  con- 
sists wholly  or  in  part  in  excluding  such  per- 
son or  foreign  corporation  from  any  Interetit 
therein,  each  court  or  judge  may  make  an  order 
that  the  service  be  made  by  the  publication  of 
the  summons,  provided  that  where  service  is 
sought  to  be  made  upon  a  person  who  cannot, 
after  due  diligence,  be  found  within  Qie  state 
it  must  first  appear  to  the  court  by  tbe  affidavit 
aforesaid  that  there  has  not  been  ffied,  on  behalf 
of  such  person,  in  the  county  where  such  action 
is  pending,  the  certificate  of  residence  provided 
for  by  section  one  thousand  one  hundred  and 
sixty-three  of  tbe  Civil  Code  in  the  county  in 
which  tbe  action  is  brought;  or  that  said  cer- 
tificate was  so  filed  and  that  the  defendant  can- 
not be  found  at  the  place  named  In  said  certifi- 
cate, which  latter  fact  must  be  made  to  appear 
by  the  certificate  of  the  sheriff  of  the  county 
wherein  said  def^dant  claims  residence  In  and  by 
said  certificate  of  residence,  and  wliicb  certificate 
of  said  sheriff  must  show  that  service  of  said 
summons  was  attempted  upon  said  defendant 
at  tbe  place  named  in  said  certificate  of  resi- 
dence but  that  said  defendant  was  not  to  be 
found  thereat." 

^e  amendment  of  said  section  by  the  Leg- 
latatare  of  190S  Invcdves  that  part  thereof 
banning  with  the  word  "provided,"  and 
which,  as  is  to  be  observed,  requires  that 
the  affidavit  upon  which  the  order  for  tbe 
service  of  summons  by  pubUcatlan  Is  based 
shall  contain  a  statement  that  the  certificate 
of  residence  provided  for  by  section  1163  of 
the  Civil  Code  has  not  been  filed,  or  that 
such  certificate  was  duly  filed,  but  that  the 
defendant  cannot  be  found  at  the  place  des- 
ignated in  said  certificate  where  service  may 
be  made. 

The  appellant,  as  stated  above,  contends 
tliat  the  affidavit  was  fatally  defective  and 
wholly  insufficient  to  give  the  court  Juris- 
diction to  make  the  order  of  publication  of 
summons  because:  (1)  The  facts  stated 
therein  are  mere  ultimate  facts  alleged  "sole- 
ly upon  the  belief  of  affiant";  (2)  that  the 
affidavit  omits  to  state  tbe  facts  required  to 
be  set  forth  in  an  Affidavit  for  the  publica- 
tion of  summons  with  respect  to  the  certifi- 
cate provided  for  by  tbe  Section  of  the  Civil 
Code  above  named. 

[1]  We  think  it  Is  very  clear  that,  for  the 
second  reason  above  stated,  the  affidavit  was 
Insufficient  to  Justify  the  making  of  tbe  or- 
der of  publication  of  summons,  and  therefore 
we  will  not  be  required  to  consider  and  de- 
termine whether  tbe  affidavit  was  otherwise 
legally  soffldent. 

[2]  It  Is  thoron^Iy  settled  that.  Inasmuch 
as  tbe  service  of  summons  by  publication  la 
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tn  dwAgattoa  oC  the  conimaiii  law*  to  nuik^ 
such  constractlve  serrlee  effectuftl,  the  stat- 
ute anthorlzliig  it  most  be  sabstantlally  com- 
piled wltb  and  Its  mandates  obeTed.  Rldtet- 
8on  T.  Richardson,  26  Cal.  153;  Columbia 
Screw  Co.  r.  Warner  Lock  Co.,  138  Cal.  445, 
446,  71  Pac.  488. 

It  cannot  for  a  moment  be  doubted  that,  to 
have  legally  authorized  the  court  to  make 
the  order  for  the  publication  of  the  sum- 
mons, it  was  absolutely  necessary  that  the 
affidavit  should  have  contained  the  state- 
ment either  that  no  certificate  designating 
the  place  where  the  summons  might  be  serv- 
ed on  the  defendant,  Copper,  in  said  action, 
had  been  flted,  or  that,  tf  filed,  the  defendant 
could  not  be  found  by  the  sberUT  at  the  place 
designated  In  the  certificate  where  summons 
might  be  served.  The  failure  to  do  so  ren- 
dered the  aflSd&rlt  fatally  defeetlTe.  In  oth- 
er words,  by  reason  of  the  failure  to  Incor- 
porate that  stat^ent  in  the  affidavit,  section 
412  of  the  Code  of  Civil  Procedure  was  not 
only  not  substantially  complied  with,  but 
legally  the  same  as  not  complied  with  at  all, 

[3]  The  contention  that,  where  the  affida- 
vit of  publication  states  that  def^dant  re- 
sided out  of  the  state  or  has  departed  there- 
from, and  tbat  such  person  cannot,  after 
doe  diligence,  be  found  within  the  state,  It  is 
not  necessary  to  set  f&rth,  In  addltl<Hi  to 
snch  statemoits,  that  no  certificate  of  resl- 
dwoe  baa  bem  ffled  on  bdiaU  of  the  defend- 
ant, or,  if  sucb  oertlflcttte  bas  beoi  filed,  the 
sheriff  conld  not  find  him  at  the  plaoe  desig- 
nated tn  sncb  cvtlflcate,  cannot  be  ij^h^d. 
Section  412  nnqaalifledly  miUces  the  statement 
as  to  sndi  certlflcate  one  of  the  essentials  of 
the  affidavit  for  the  wder  of  publication. 
Said  section,  after  setting  forth  other  con- 
ditions vhlCh  must  be  shown  to  e^st  to  au- 
thorise the  making  .of  the  order  of  publica- 
tion, proceeds,  "provided  that  wbere  service 
is  sought  to  be  made  upon  a  person  who  can- 
not, after  due  diligence,  be  found  within  the 
state.  It  most  first  appear  to  the  court  by 
tbe  affidavit  afnesaid,"  etc.,  following  whldi 
is  the  provision  as  to  the  certlflcate  provided 
for  by  section  1163  of  tbe  CWil  Code.  "The 
word  ^provided'  means  'on  condition.' " 
Words  and  Phrases,  vol.  6;  De  Witt  v.  Kauf- 
man County,  27  Tex.  CiT.  App.  382,  66  S.  W. 
224,  226. 

In  Paschall  t.  Passmore,  16  Pa.  295,  806, 
the  word  is  tbus  exi^alned: 

"^e  word  'provided'  Is  recogniaed  as  Implying 
a  condition  vitfaout  the  addition  ,  of  any  other 
words ;  so  that  If  one  granted  lands  to  another 
in  fe^  'provided'  Uiat  tlie  grantee  pay  to  the 
grantor  a  specified  sum  at  a  certain  time,  there 
is  a  good  condition  wltbont  words  of  re-entry." 
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See,  also,  other  cases  dted  In  Wwds  and 

Phrases,  supra. 

It  is,  of  course  quite  true  tbat  the  word 
"provided"  in  a  statute' Is  not  always  or  in- 
variably to  be  interpreted  as  Introducing  a 
necessary  condition.  The  sense  in  which  the 
word  is  used  In  a  statute,  or  the  effect  that 
it  was  intended  by  the  Legislature  to  bare 
therein,  must  be  determined  from  a  consider- 
ation of  tbe  section  or  statute  as  a  whole. 
But,  as  to  tbe  meaning  of  the  word  as  It  la 
used  In  section  412  of  the  Code  of  Civil  Pro- 
cedure, there  is  no  possible  ground  for  con- 
troversy or  doubt.  The  language  of  that 
part  of  said  section  beginning  with  said  word 
Is  mandatory  and  plainly  says  that  the"afore- 
sald  affidavit"  (meaning,  of  course,  the  affi- 
davit for  publication)  "must"  contain  a  state- 
ment that  the  certlflcate  provided  for  by  sec- 
Uon  1163  of  the  ClvU  Code  has  not  been  filed, 
or,  if  filed,  the  defendant  could  not  be  found 
at  tbe  place  designated  In  swSx  certificate 
where  service  of  summons  may  be  made  on 
such  person. 

The  cases  cited  and  r^led  upon  by  the  re- 
spond^ts  as  in  support  of  the  position  that 
the  affidavit  of  publication  was  In  all  re- 
spects legally  sufficient  to  have  justified  the 
order  for  the  publication  of  tbe  summons 
were  decided  piior  to  the  amendment  of  sec- 
tion 412  of  the  Code  of  Civil  Procedure  by 
the  liCi^slature  of  1006.  Th^  are  tbetefore 
not  In  point  here. 

[4]  An  intimation  ts  made  that,  since  Juris- 
diction will  be  presumed  in  courts  of  supe- 
rior general  Jurisdiction,  the  remedy  for  the 
correction  of  the  Judgment  was  by  a  direct 
attack  tberew  by  way  of  appeal.  But  there 
is  obrloQsly  no  merit  In  that  sutn^estlon. 

The  affidavit  of  publication  of  summons 
and  the  order  directing  publication  of  tbe 
same  are  part  of  the  Judgment  rt^  where 
the  service  of  summons  is  coiutraclive  or  b(y 
publication.  It  is,  of  course,  well  settled 
that  where  the  Judgment  Is  void  upon  Its 
face  it  may  be  attacked  collaterally.  In  oth- 
er words,  if  an  Inspection  of  the  judgment 
roll  Itself  discloses  tbat  the  judgment  Is  for 
any  reason  void,  the  judgment  may  be  so 
declared  and  as  having  no  force  or  effect  on 
a  collateral  as  well  as  on  a  direct  attack 
thereon.  Of  course,  the  rule  Is  different 
where  the  Judgment  Is  merely  voidable. 
These  propositions  are  elementary,  and  au- 
thorities supporting  the  statement  thereof 
need  not  be  cited. 

The  Judgment  and  the  order  appealed  from 
are  reversied,  and  the  cause  remanded. 

We  eoncnr:  OHIFHAN,  P.  J.;  BUR- 
NETT, J. 
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UNION  OIL  CO.  OP  OALIFOHMA  t. 
EIDEOUT.  1816.) 

(District  Court  ot  Appeal,  Third  IMstrict,  Cali- 
fomia.    Nov.  12,  1918.    Rehearing  Denied 
hy  Supreme  Coort  Jan.  9,  1919.) 

1.  Wbabtu  ^»7— Dookimo  PuTpwns— Na< 

TUBB— "LICIHSE." 
The  right  granted  to  boat  owners  by  harbor 
commisiioDers  having  jurisdiction  over  the  San 
E^nciaco  water  front  to  use  the  piers  for  dock- 
ing vessels  ia  a  mere  privilege  or  license. 

[Ed. '  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ltcense.! 

2.  Sbiffiro  ^»80— Appboaoh  to  Boat— Du- 
TT  TO  Inspect  and  Repaib. 

Notwithstanding  harbor  commissioners  have 
the  duty  of  repairing  defects  in  wharves,  a 
boat  owner  using  a  pier  most  exercise  reasona- 
ble care  to  discover  and  correct  such  defects,  he 
inviting  the  pablic  to  tha  pier  for  the  transaO' 
tion  of  bosiaefls. 

s.  SHippiffo  «s»TC--OoiTTBAon-Goiwnnra- 

TIOW. 

Under  a  contract  between  a  boat  owner  and 
BD  oil  company,  whereby  the  boat  owner  guar- 
anteed "proper  unloading  facilities  and  access 
to  the  dock"  to  the  oil  company  when  deliver- 
ing to  hK  boat,  he  was  bound  to  furnish 
unloading  facilities  which  vonld  insure  delivery 
of  oil  on  board  with  safety  and  dispatch. 

4.  Sbippimo  «=980— Appboach  to  Boat— Du- 
ty TO  Inspect. 
The  driver  of  an  oil  truck  delivering  oil  to 
a  steamer  at  a  dock,  having  aaUAy  delivered 
a  load  aboat  an  hour  befwe,  was  charged  wltit 
no  duty  (xC  leaving  his  truck  and  investigating 
as  to  the  safetr  of  the  apron  leading  from  Uie 
dock  to  the  boat,  where  it  was  in  the  same 
conditimi  as  before,  and  could  assume  that  de- 
ftndaat  would  use  reasonable  care  to  see  that 
the  aimm  was  safe. 

6.  Suippina  «sB>8e(2)— Approaob  to  Boat— 
KvaancB-'Ovmou. 
In  an  action  for  the  loss  of  an  oU  truck 
precipitated  into  the  harbor  because  of  an  aproa 
leading  from  the  dock  to  a  steamer  giving  way, 
evidence  held  not  sufficient  to  show  a  custom  of 
the  driver  to  notify  the  engineer  of  the  steamer 
before  driving  on  the  apron. 

6.  SBiFPiNa  ^b80(2)— Appboach  to  Boat^ 
I^xoxi^Rbb  Ipsa  Loquitdb. 

In  an  action  for  loss  of  an  oil  truck  precip- 
itated into  the  harbor  by  the  giving  way  of 
an  apron  leading  from  the  dock  to  a  steamer, 
the  burden  was  not  on  plaintiff  to  show  that 
the  defect  was  produced  by  defendant  or  his 
agents,  tlie  doctrine  res  ipsa  loquitur  applying. 

7.  SHippnra  «s>8ti(2)— I/ubiutt  iob  De- 

IXCTS— EVIDENOE. 

In  an  action  for  loss  of  an  oil  track  by  the 
giving  way  of  an  apron  loading  from  a  dock 
to  a  steamer,  evidence  Acid  sufficient  to  show 
that  defendant  had  some  control  over  the  sit- 
uation because  of  the  necessity  of  adjusting 
the  aprcm  in  accordance  with  the  tides. 


8.  SHiPPiHe  € ' "  0(Kg>— Appboacm  to  Boat— 
Dsncxs— Etidbkcx. 
In  an  action  tor  loss  of  an  oil  track  by 
giving  way  ot  an  apron  leading  from  a  dock 
to  a  steamer,  evidence  that  the  driver  of  the 
tru(^  had  made  25  trips  previously,  when  the 
aprcm  was  in  exactly  the  same  p<^tion,  was 
sufficient  to  show  that  In  the  ordinary  course 
lA  things  the  aprm  woidd  not  give  way. 

0.  SBipPiira  «B»75— CmTBACT— CoHiHtiON  or 
Pbuobbs, 

Where  a  "boat  owner  agreed  with  an  oil 
company  to  supply  proper  unloading  facilities, 
the  duty  still  rested  cm  him  to  discover  and  cor- 
rect any  defects  in  an  apron  leading  fr<Kn  the 
wharf  to  his  steamerf  regardleaa  of  the  influ- 
ence of  the  tides. 


Appeal  from  SnperlOT  Oonrt,  City  and 
Conn^  o£  San  Francisco;  J.  M.  SeaweU, 
Jndgfr 

Action  by  tile  Union  OH  Company  of  Cal- 
ifornia, a  corporation,  agidnst  B.  V.  Rideont. 
Judgment  for  d^endant,  and  idalntltf  ap- 
peals.  Reversed  and  remanded. 

W.  B.  DrobisA,  of  San  FrandBOo^  tot  ap- 
penant. 

Tom  Saden  &  ttim  Snden,  of  Ban  lyandsco, 

for  req[>ondait. 


HART,  J.  nie  action  was  bronglit  to  re- 
coTOT  damages  for  Injuries  to  personal  prop- 
erty. Judgment  was  in  favor  of  defendant, 
and  (be  appeal  Is  prosecuted  by  plaintiff 
ttom  said  judgment. 

Bespondent  was  tiw  ownw  of  ft  certain 
steamer,  known  as  the  Crockett,  plying  upon 
tbe  waters  of  Ban  Frandaoo  Bay  and  tribn- 
taiy  rlTers.  For  purpoMs  dodcliur*  be  bad 
rented  from  the  board  of  state  harbor  com- 
mlssloners  certain  space  on  one  of  the  ploa 
at  San  Frandaoo.  At  the  portlim  of  the  pier 
used  by  respondant's  ateamer  ttiere  was  an 
ai;>ron  which  was  lowered  from  the  plw  to  the 
boat  for  the  purpose  of  ingress  and  egress.  It 
was  so  arranged  as  to  be  raised  or  lowered 
according  to  the  tide,  and  was  kept  In  ^aoa 
by  two  In»  pins,  one  on  each  stde^  wUdh 
were  passed  Uudd^  holes  In  two  auspeoslon 
bars. 

On  the  2l8t  of  April,  1915.  the  parties  here- 
to  entered  into  a  written  agreement  by  which 
plaintiff  agreed  to  furnish  to  defendant  oil 

for  fuel  to  be  used  in  various  steamers, 
among  tliem  being  the  Crockett.  There  was 
a  duusc  in  the  contract  to  the  effect  that 
defendant  "guaranteed  proper  unloading 
fai-ilitles  and  access  to  dock." 

On  January  22, 1916,  defendant's  bookke^ 
er  ordered  oil  for  delivery  the  next  day, 
which  was  Sunday.  At  about  10:30  o'dock 
Sunday  morning  Edward  B.  ElUs,  a  motinr 
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truck  driver  la  tbe  employ  of  plaintiff. 
pea  red  at  the  pier  with  a  load*  of  oil  for  the 
Crockett   Be  testified: 

"I  was  present  at  pier  19  or  oq  the  portion 
occupied  by  the  steamer  of  Mr,  Rideout  od  the 
23d  of  January,  1916.  I  was  present  the  first 
time  at  about  10:30  o'do^  a.  m.,  next  at 
11:46  a.  m.  I  was  there  both  times  with  the 
truck  loaded.  The  first  time  I  went  there  on 
that  day  ererythinv  was  ready,  and  I  badted 
oat  onto  the  apron  and  unloaded  my  load  of 
oil.  The  apron  was  down  the  same  as  it  naoally 
was  when  the  boat  was  in,  so  I  backed  out  on 
the  apron  and  nnloaded  the  load  of  oU.  We 
never  backed  both  rear  wheels  on  the  apron. 
I  only  ran  one  wheel  onto  tbe  apron ;  that  was 
the  rear  left  wheeL  It  was  about  three  or 
four  feet  from  the  edge  ttf  tlie  aiwon.  The  ot^er 
whed  was  on  the  aolid  part  of  the  pi«r.  Tbe 
rear  end  of  tbe  truck  was  toward  the  beat. 
We  unloaded  from  the  rear.  After  harhig 
backed  the  truck  up  I  put  the  pipe  on  and  nn< 
loaded.  I  did  not  adjust  the  pipe  myself.  I 
had  one  of  Mr.  Hideout's  men  help  me  the  first 
time.  They  always  give  us  a  hand.  The  posi- 
tion of  the  apron  at  that  time,  with  reference 
to  the  main  floor  of  the  dock,  was  about  level. 
It  took  me  about  15  or  20  minutes  to  unload 
at  that  time.  At  the  time  I  left  on  the  first 
vidt  there  wen  present  men  in  the  employ  of 
Captain  Rideout  I  had  a  conversation  with 
one  of  the  men  of  Mr.  Rideout  who  was  there  at 
that  time.  Bis  name  is  Mr,  Peterson  (should 
be  Pierson).  He  told  me  to  come  back  a^  soon 
as  I  could  and  eat  lunch  on  the  boat  Mr. 
Peterson  (Pierson)  is  Mr.  Rideout's  bookkeeper 
there,  and  I  think  be  is  the  man  that  takes  care 
of  the  ordering  of  the  oil ;  he  has  aomethiug  to 
do  with  it  1  went  back  to  tbe  Union  OU 
Company  station,  reloaded,  and  came  right  back 
and  backed  out  into  the  place;  the  pipe  was 
already  there.  The  apron  was  just  about  tbe 
same  position.  I  didn't  notice  it  bad  been 
changed  a  bit.  I  don't  know  anything  about 
the  manipulation  of  this  apron.  That  Is  n«t 
up  to  me.  I  never  had  anything  to  do  with 
that  at  all.  Captain  Rtdeont'a  boat  otew  ban* 
died  tiiat  They  had  theretofore  always  pat  it 
in  place.  It  takes  four  or  five  men  to  move 
ft;  one  man  can't.  I  never  at  any  time  had 
anything  to  do  with  it.  I  came  back  the  sec- 
ond time  and  bflokcd  out  onto  the  npron  as 
I  bad  previously  done,  one  wheel  on  the  apron 
and  the  other  three  wheels  on  the  dock.  One 
the  rear  wheels  on  tbe  apron  and  down  tbe 
apron  went.  I  tried  to  get  the  truck  started  tbe 
other  way,  and  she  tipped  me  out  and  dumped 
me  into  a  pile  of  barrels  and  the  trudi  disap- 
peared. As  it  tipped  over  the  wheel  that  was 
on  tbe  apron  pulled*  over  onto  the  pier,  and  she 
righted  herself,  and  went  right  down,  and  hit 
the  boat  a  pretty  fair  crack,  and  away  she  went 
Hfae  tore  tbe  hood  and  everything  off  as  she  went 
down." 

The  witness  stated  that  after  the  accident 
be  examined  the  apron  and  found  that  the 
pins  were  "on  top  of  the  supports  that  held 
them  up."  Be  said  tbat  he  bad  delivered  oil 
to  def^dant's  steamers  not  fewer  than  25 
times  with  the  some  track  or  trucks  of  the 
same  type;  that  he  always  put  his  truck  in 
aactly  tbe  same  position. 


On  crosshexaminatlon  the  witness  testified: 

"When  I  started  the  oil  running  it  was  10:30 
o'clock  by  my  watch.  I  do  not  know  if  the  tide 
was  going  out  or  not  The  boat  was  swaying 
a  little  bit,  I  guess;  it  always  sways  more  or 
less.  I  could  not  say  whether  the  apron  and 
the  Up  rises  irith  the  movement  of  the  tide. 
I  don't  know  anything  about  tides.  I  know 
that  the  tide  in  the  bay  rises  and  falls  and  I 
naturally  infer  that  when  the  tide  rises  the  boat 
rises.  I  cannot  tell  you  wbetber  or  not  when 
the  boat  rises  tbe  apron  and  lip  also  rise.  I 
was  not  gone  an  hour  and  quarter  between  tbe 
first  and  second  load.  When  I  came  with  the 
first  load  there  was  a  fireman,  I  think,  to  receive 
the  oil.  The  fireman  did  not  adjust  the  apron ; 
I  do  not  know  who  adjusted  it.  The  apron 
was  already  adjusted  when  I  landed  witli  the 
first  kiad.  When  I  got  there  with  tbe  first  load 
I  did  not  get  off  the  trvck.  I  did  not  report 
to  anybody  that  I  was  there  with  the  first  load. 

•  •  •  When  I  left  there  was  a  bunch  of 
men  working  around  there.  After  I  had  the 
truck  back  in  place  they  helped  me  put  the  long 
pipe  <m.  Then  I  unloaded  my  load  of  oil  and 
took  the  pipe.  •  •  •  When  I  got  back 
with  the  second  load  there  wasn't  anybody  there. 
I  did  not  report  at  tiie  offlee ;  I  did  not  report 
to  anybody.  I  did  not  get  off  the  truck.  I  did 
not  ascertain  whether  there  was  a  change  in 
the  tide,  or  whether  the  change  of  the  tide  or 
swaying  of  the  boat  in  any  wise  disturbed  the 
arrangement  of  the  apren  and  the  bridge.  I 
did  not  inquire  of  anybody  wliether  everytbing 
was  in  order;  there  was  nobody  tiiere.  I  did 
not  make  any  inspection  myself.  I  did  not 
know  whether  the  apron  was  safe  and  prop- 
erly fastened  or  not  I  naturally  supposed  It 
was  all  right.  I  backed  into  place  as  T  al- 
ways had  done  when  the  aprott  was  down  and 
the  boat  was  in.  There  were  always  men  there 
before  that,  but  this  time  nobody  was  there.** 

The  testlraony  on  behalf  of  defendant  was 
as  follows:  B.  V.  Rideout,  the  defendant, 
testified  that  la  January,  1916,  he  had  the 
use  of  pier  19. 

"The  space  we  actually  occupied  is  open  to 
the  put^c.  I  bavejiot  the  exclusive  occupation 
of  this  wharf.  The  space  is  not  marked  off. 
When  we  were  not  in  possession  any  one  can 
come  with  the  permission  of  the  wharfinger  on 
the  dock,  or  they  can  come  in  without  permission. 

•  •  •  The  wharfinger  looks  after  the  dock 
and  takes  care  of  it  He  fa  there  constantly. 
I  have  not  agreed  to  anythfaig  as  to  keeping  any- 
thing in  order.  I  was  under  no  obligatiOD  to 
maintain  the  plank,  bridging,  piling,  or  any- 
thing of  that  kind.  The  harbor  commisfliouera 
keep  the  dock  in  repair.  I  have  nothing  to  do 
with  the  maintenance  of  the  apron.  The  harbor 
commissioners  or  their  agents  make  the  repairs 
if  any  are  needed.  •  •  •  The  harbor  com- 
missioners supplied  the- ropes,  ctiains,  pins,  and' 
tackles.  *  *  *  I  have  never  directed  tbe  Un- 
ion Oil  Company's  trucks  as  to  how  they  should 
drive  or  where  or  when,  nor  have  I  ever  authw- 
ized  any  of  my  employes  to  direct  them  in  tbe 
operation  of  their  trucks  on  tbe  dock.  •  •  • 
I  was  not  present  on  the  day  of  the  accident. 
The  engineer  was  in  charge  ot  tbe  boat  on  cliat 
day.  Mr.  £^erson,  the  bodikeeper,  was  in 
eharge  of  the  books." 


by  Google 


t98 


177  PACIFIC  BBP0BTI5B 


(CbI. 


H.  H.  Ptenon,  defendant's  bookkeeper,  tes- 
tified: 

"On  the  23tl  ot  Janaary,  1916,  X  waa  in  the 
iooer  office  doing  some  work  od  m;  boobs.  I 
have  nothing  to  do  with  the  running  of  the 
boat  otiter  than  juat  giving  instruction  when 
the  load  is  to  go  and  come.  *  *  *  I  r«n em- 
ber the  Vniov  Oil  tank  wagon  coming  to  deliver 
oil  on  that  Sunday  morning." 

The  witness  told  of  the  delivery  of  the 
first  load  of  oil,  and  that  he  asked  the  driv- 
er to  take  dinner  with  them  if  be  returned 
in  time. 

"I  waa  there  when  he  came  back  with  the 
next  load.  That  was  about  five  minutes  of  12. 
When  he  came  on  the  dock  there  was  a  big 
noise.  I  ran  out  of  the  office.  I  saw  a  man 
standing  looking  toward  the  slip.  There  was 
no  track  there.  I  just  saw  that  the  apron  waa 
broken ;  one  ot  the  cables,  I  think  it  was  on  the 
left-band  side,  looking  down,  was  broken.  Tht 
counterweight  had  dropped  down.  The  pins 
were  hanging  underneath;  the  two  pins  on 
the  side  of  the  apron.  I  laid  one  on  the  dock 
and  said,  That  is  the  trouble.*  I  said  that  to 
Mr.  Younger,  one  of  the  other  employis  of  the 
Ctideont  Company." 

F.  H.  Young,  who  said  be  waa  "general 
utility  man"  for  the  E.  V.  Bideout  Company, 
was  with  Mr.  Piowm  at  the  time  of  the  acd- 
dmt.  He  said  that  be  **taeard  an  awful  crash 
outside,"  and  lie  and  Plerson  ran  out  He 
testified: 

"I  observed  the  condition  of  the  apron  at  the 
time.  The  apron  had  fallen  down.  The  two 
slides  that  had 'held  it  up  bad  pulled  through, 
and  one  of  them  was  broken  off  and  the  other 
was  laying  down  to  one  side.  The  two  pins 
that  hold  those  slides  In  place  were  both  hang- 
ing by  their  chains.  One  of  the  counterweights 
was  brokoi ;  the  fastener  where  it  fastened  to 
the  apron  was  broken;  one  hinge  was  broken.** 

On  cross-examination  the  witness  said: 

"The  pins  that  hold  this  rod  sustain  the  out- 
er end  to  the  apron,  and  also  these  cables  that 
are  used  to  hoist  it  up.  It-these  pins  are  not 
in  there,  and  any  considerable  weight  comes  up- 
on the  apron,  the  apron  drops;  that  is,  if  the 
w^ht  is  more  than  these  cables  will  sustain. 
It  takes  two  men  with  great  effort  to  operate 
this  outer  end  of  the  apron.  I  have  seen  two 
men,  one  on  eadi  ^de,  with  great  effort  lift  it, 
but  two  men  on  each  side  can  baodte  it  very 
nicely.  *  •  *  The  block  and  tackles  are  at- 
tached to  the  outer  end  of  the  apron  whenever 
you  desire  to  raise  or  lower  the  apron.  It  takes 
(our  men  to  raise  and  lower  the  apron." 

C.  W.  Tbom,  chief  engineer  of  the  steamOT 
Crockett,  testified  Uiat  he  waa  oa  the  boat, 
with  his  full  crew  of  three  flremoi  and  asrist- 
ant  engineer,  on  the  day  of  the  accident 
Ttxey  were  at  dinner  and  beard  a  slight  Jar 
on  the  boat  when  the  truck  hit  It   lie  said: 

"I  and  my  crew  have  nothing  to  do  with  the 
apron.  I  do  not  ezercise  any  authority  or  un- 
dertake to  direct  the  trucks  of  the  Union  OU 
Company  when  dellTering  <dL  I  gave  the  driver 


no  orders  to  come  bade  "Ba  said  he  would  be 
back,  but  he  At  no  time." 

On  cross-examination  he  said: 

"When  the  boat  lands  at  this  place  the  mate 
or  the  captain  handle  the  men  that  handle  the 
cargo.  Thea  the  men  on  the  boats  unload  the 
cargo  over  this  apron.  When  the  aproa  is  too 
high  they  lower  it ;  when  it  is  too  low  they 
raise  it,  and  they  leave  it  as  it  may  be  necessary 
for  the  proper  handling  of  the  cargo.  Tlie  boat's 
crew  regulate  it  in  accordance  with  the  tide. 
About  sixty  men  constitute  the  crew.  I  suppose 
there  were  oyer  a  dozen,  on  board  at  the  time 
this  accident  occurred.  W|ieoever  the  wagon 
comea  from  the  Union  Oil  Company  it  is  the 
custom  first  for  them  to  announce  their  presence 
and  then  I  send  somebody  to  handle  the  pipe.  I 
bare  nothing  to  do  with  cables  or  tackles  or 
anything  of  that  kind  whatever,  nor  have  any  of 
my  men." 

In  rebuttal  the  witness  EUUs  testified: 

"I  drove  on  the  wharf  in  the  ordinary  manner. 
I  backed  up  on  the  apron  the  same  as  usual.  It 
waa  not  a  place  to  use  any  speed.  I  had  to 
stop  and  back  up.  It  was  i^mpIy  a  short  place 
to  back  up  and  you  can't  back  with  any  exces- 
sive speed.  Vfhm  the  boat  is  in  and  the  apron 
down  I  do  not  give  notice  to  the  people  on  the 
boat  of  my  presence.  *  *  *  If  the  apron  was 
not  in  position  wben  we  went  thwe  the  boat 
crew  put  it  in  position." 
• 

On  cross-examination  the  witness  testified: 

"The  truck  and  load  of  oil  weighed  22,000 
pounds.  Q.  You  have  been  to  school,  haven't 
you?  A.  I  have.  Q.  How  far  did  you  progress 
in  sdiool?  A.  I  went  far  enough  to  read  and 
write.  Q.  You  are  a  grammar  school  graduate? 
You  know  all  about  the  tides?  A.  I  know  that 
the  tides  come  in." 

We  liave  tbus  presented  sufficient  of  the 
evldenoe  produced  bj'  both  sides  to  subserve 
the  purposes  of  the  dedalon  herein. 

The  findings  of  the  court,  in  substance, 
were  that  defimdant  was  not  guilty  of  neg- 
ligence in  any  degree,  and  that  plaintlfTa 
servant  E^lls  was  guilty  of  n^lgence  In  re<^- 
leasly  and  carelessly  driving  upon  said  apron 
In  thb  absence  of  defendant  and  his  em- 
ploy^ and  without  examining  said  a.proa 
or  inquiring  as  to  its  condition  ot  safety. 

The  harbor  commissioners  have  full  and 
exduslve  general  ctrntnA  and  Jurisdictlm 
over  the  wharves  and  piers  of  the  San  Fran- 
cisco water  front,  and  it  is  undoubtedly  their 
general  duty  to  keep  the  same  in  proper  con- 
dition for  the  use  for  whldi  they  are  ia- 
ten^d  and  to  repair  them  wb^  out  of  order 
and  not  in  proper  cwditlon  for  their  use 
with  safety  by  those  docking  thdr  boats  and 
vessels  thereat 

[1  ]  As  to  the  contractual  relation  existing 
betvreen  the  harbor  commissioners  and  those 
to  whom  they  let  the  privilege  of  do(^ng 
their  boaUi  at  the  piers,  while  it  is  to  be  con- 
ceded that,  in  a  strict  sense,  as  counsel  for 
the  def^dant  ontend,  the  rdatlon  of  land- 
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lord  and  tenant  does  not  exist  between  them 
(see  Morton  Bros.  v.  Pacific  Coast  Steamsblp 
Co..  122  Csl.  353,  55  Pac.  1),  BtUl  it  cannot 
be  doubted  that,  so  long  as  the  owners  of 
boats  hare  their  vessels  In  dock  at  said  piers, 
though  not  having  that  exclusive  right  and 
iwivileg^  they  aro  nevertheless  as  much 
occnpants  of  said  i^ers  as  the;  would  or 
coald  be  if  thej  were  in  the  strictest  sense 
tenants  of  aald  commissioners.  We  suppose 
it  Is  safe  to  say  that  the  right  granted  to 
boat  owners  by  the  cmhmlaslonm  to  use  the 
piers  for  the  docking  (tf  their  vessels  is  a 
mere*  privilege  or  license,  all  owners  of  ves- 
Mds  pljlng  the  watov  aiding  la  the  San 
Frandaco  bay  having,  where  duly  granted 
than,  tlie  same  privilege  or  license.  Bat  it 
^oea  not  follow  torn  that  altuatUm  that  It  la 
not  the  duty  of  thie  owner  of  a  boat  or  vessel, 
while  udng  said  pfers  for  their  transporta- 
tion purposes,  to  see  that,  while  their  vessels 
are  so  docked,  tlie  necessary  faculties  or 
equipments  ft>r  the  loading  or  discharging  of- 
fV^ght  or  the  tidttng  in  or  dlsdiarglng  of 
passoigers  are  in  safe  and  proper  eraidltlcMi 
fbr  those  purposes.  In  29  Gye.  p.  476^  tt  Is 
■aid  that  'the  occiuunt  of  premtme.  alttiongh 
a  mere  licensee,  is  liable  fbr  Injuries  hiflicted 
by  reastnh  of  hla  neglect  or  failure  to  keep 
the  premises  In  a  safe  condition";  and  in 
Thompson  v.  Tllton  Elec.  It  P.  Co..  77  N. 
H.  S3,  88  Atl.  216,  whldi  was  an  action  for 
the  death  of  a  child,  who  was  killed  by  the 
electric  current  of  one  of  the  company'a  poles 
while  leaning  against  the  pole,  which  stood 
in  a  public  highway,  the  court  said: 

"In  the  view  moat  favorable  to  tb«  defendant, 
the  relation  ezistiag'  between  it  and  the  deceased 
was  that  wliich  arises  between  two  licensees  up- 
on land  of  a  third  party.  Each  must  nse  ordi- 
nary care  not  to  injure  the  other  or  liis  prop- 
erty.'* 

[11  Even  if  there  were  inherent  defects  In 
the  apron  or  any  othier  of  the  equipments 
of  the  pier  essential  to  the  loading  or  un- 
loading properly  and  with  safety  of  frel^t 
on  and  from  the  vessels  docking  thereat,  and 
tt  was  the  duty  of  the  harbor  commissioners 
to  correct  such  defects,  it  was  still  Incum- 
bent on  the  defendant,  wtitle  using  the  pier, 
to  exercise  reasonable  or  such  care  as  might 
have  t>een  necessary  to  the  discovery  of  such 
defects  and  the  correction  thereof  either  by 
himself  or  the  commissioners.  This  requlre- 
meat  of  the  defendant,  follows  from  the  prop- 
ositlon  that,  when  using  the  dock  for  the 
purposes  of  the  transportation  business  In 
whl(h  he  Is  engaged,  the  defendant,  like  the 
man  who  conducts  a  merchandise  business 
of  any  character,  invites  the  public  to  the 
dock  and  to  use  the  pier  for  the  purpose  of 
transacting  business  with  him,  and.  again 
like  the  merclwnt,  he  Is  required  to  maintain 
in  safe  and  proper  cooditioa  the  means  of 
ingress  and  egress  whereby  his  customers  go 
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in  upon  and  out  of  his  boat,  and  the  means 
whereby  freight  Is  transferred  from  the  boat 
to  the  wharf  or  from  the  wharf  to  the  boat. 

[3]  As  a  matter  of  fact,  as  to  the  plain- 
tiff in  this  case,  the  defendant.  In  hla  written 
contract,  gnaranteed  to  the  former,  when  de- 
livering oil  to  his  boats,  "proper  unloading 
facilities  and  access  to  the  dock."  By  this 
covenant  the  defendant  agreed  to  provide  the 
plaintiff  with  safe  means  whereby  he  could 
deliver  the  oil  upon  the  boats,  and  tlius  he 
expressly  bound  himself,  as  the  law  Itself 
had  already  bound  him,  to  nwovide  the  plain- 
tiff with  sudi  unloading  facilities  as  would 
Insure  the  delivery  of  the  oil  on  board  the 
boats  with  aafiety  and  dispatch. 

[41  As  the  evidence  above  quoted  herein 
shows,  Ellis,  who  was  in  charge  of  the  truck 
on  the  day  of  the  accident,  bad  on  some  29 
or  more  previous  occasions  delivered  oil  to 
the  defendant's  boats  at  said  pier.  In  the 
same  manner  In  which  he  attempted  to  do  so 
when  the  apron  gave  way  and  the  track  thus 
precipitated  into  the  bay.  On  that  very  day, 
just  a  short  time  before — not  much  over  an 
hour  prior  to  the  accident — he  dell^red  a 
qnantlty  of  oU  to  the  defendant's  steamer 
Crockett  at  said  pier,  and  In  doing  so  drove 
or  backed  the  tru(^,  as  he  attempted  to  do 
when  the  accident  occurred,  onto  the  apron. 
It  was  necessary  for  him  thus  to  move  the 
truck  upon  the  apron  to  make  the  delivery. 
On  his  return  with  the  second  load  of  oil,  the 
driver  observed  that  the  apron  was  apparent- 
ly in  the  same  condition  that  it  was  In  when 
he  had  previously  used  It.  He  had  the  right 
to  assume  that  it  was  In  the  same  condition, 
or  that,  being  In  position  for  Its  customary 
or  usual  use,  there  were  no  defects  In  it 
which  would  render  it  unsafe  to  use  It  as  be 
had  always  used  tt  He  had  a  right  to  as- 
sume that  the  defendant,  when  In  nse  of  the 
pier,  would  exercise  reasonable  care  to  see 
that  the  apron  and  its  es8«itlal  equliKnents 
were  maintained  in  a  condition  to  be  used 
with  safety.  Particularly  was  he  justified 
in  so  asanming,  in  view  of  the  fact  that  he 
knew  that  the  defendant's  engineer  axxA  oth- 
ers connected  with  the  boat  knew  that  be 
would  return  and  expected  him  to  return  to 
the  boat  that  day,  shortly  after  the  first  load 
was  delivered,  with  another  load  of  oU  to 
be  delivered  to  the  boat  He  was  not,  there- 
fore, charged  with  the  duty  of  leaving  his 
truck  and  himself  making  an  investigation 
to  assure  himself  of  the  safety  of  the  apron. 

In  Earl  v.  San  Francisco  Bridge  Co.,  31 
Cal.  App.  339.  160  Pac.  570,  an  action  for 
damages  for  personal  Injuries  to  an  employg 
who  was  Injured  from  a  powerful  electric 
current  while  manipulating  a  part  of  the 
electrical  apparatus,  which  bad  gotten  out  of 
repair  without  the  knowledge  of  the  plain- 
tiff, and  which  defect  was  the  cause  of  the  in- 
juries received  by  him,  this  court  said,  at 
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page  346  of  81  Cal  An>.,  at  page  072  of  100 

Pac: 

"It  was  not  negligence  on  the  part  of  respond- 
ent to  aasume  that  conditions  were  as  before, 
and  that  the  switch  would  disconnect  the  cur- 
rent. Uaring  the  right  to  assume  that  the  ap- 
pliance was  in  the  same  condition,  he  was  ex- 
casaUe  for  his  failure  to  jnake  an  examination 
or  inspection  whereby  he  might  have  ascertained 
what  had  been  done;  nor  was  the  difference  in 
the  appearance  of  the  cquipmeat  so  palpable  and 
obtrusive  as  to  compel  the  conclusion  that,  while 
hastening  to  perform  hia  duty,  if  he  had  exer- 
cised ordinarj  care  he  would  have  diaoorered  the 
diange." 

As  aboTe  stated,  the  evidence  shows  that 
there  was  atwolutely  no  difference  In  the  ap- 
pearance of  the  apron  at  the  time  of  the  ac- 
ddent  from  its  appearance  when  he  deliver- 
ed the  first  load  of  oil  that  day  or  at  a^y 
other  previous  delivery  of  oil  by  the  same 
driver. 

[51  But  it  Is  asserted  by  the  respondent 
that  there  existed  a  custom,  of  which  the 
driver  of  the  truck  had  knowledge,  that 
wfaeudaer  said  driver  took  a  load  of  oil  to  the 
boat,  to  be  emptied  from  the  truck  Into  n 
tank  maintained  for  that  purpose  on  the 
boat,  he  was  to  notify  the  engineer  or  some 
other  person  connected  with  the  vessel  of  bis 
presence  with  the  oil  Iwfore  attempting  to 
drive  the  truck  on  the  apron.  But  we  have 
found  no  such  testimony  iu  the  record  as  It 
Is  presented  here.  What  the  engineer  did 
testify  to  was  this:  "Whenever  the  wagon 
from  the  Union  Oil  Company  comes  It  Is  the 
ciifliora  first  for  them  to  announce  their  pres- 
ence and  then  I  send  somebody  to  handle  the 
pipe.  I  directed  where  the  oil  should  go. 
That  is  the  ordinary  method  of  doing  It 
When  the  pipe  ts  put  In  I  am  notified  of  It 
in  order  to  direct  where  the  flow  should  go." 
Again,  the  engineer  testified:  "Before  the 
oil  Is  taken  nlwarrt  they  always  notify  us, 
because  we  have  got  to  know,  otherwise  we 
would  flood  the  tank."  This  Is  far  from  say- 
ing that  it  was  the  custom  for  the  driver  to 
notify  the  engineer  of  his  presence  at  the 
pier  for  the  purpose  of  giving  the  engineer 
nr  some  other  person  connected  with  the 
boat  nn  opportunity  to  inspect  the  apron  to 
sec  whether  It  was  safe  to  drive  the  tmck 
upon  It. 

It  i8  not  known,  or  at  least  it  was  not 
sho^vn,  how  the  apron  became  defective  or  In 
n  condition  not  to  be  used  with  safety,  nor 
Is  It  necessary  to  this  decision  that  that  Cact 
should  be  known,  since  there  Is  no  claim  that 
the  driver  of  the  truck  caused  the  unsafe 
condition  thereof.  An  investigation  after 
the  accident,  however,  disclosed  that  the  two 
pins  which  held  in  place  the  slides  which  sup- 
ported the  apron  were  out  of  their  proper 
places  and  were  "hanging  down  1^  their 
cliains."  In  other  words,  It  was  evld^it  that 
by  some  means  or  In  some  way,  wholly  nnez- 


plalned  by  the  record,  the  pins  were  removed 
from  their  proper  places,  and  therefore  af- 
forded no  support  for  the  slides.  It  may  be 
that  the  action  of  the  tide  had  so  swayed 
the  apron  as  to  canse  the  pins  to  become 
loose  and  so  become  useless  for  the  purposes 
for  which  they  were  designed.  However  that 
may  be,  it  is  contended  by  the  respondent 
that  the  burden  was  upon  the  idaintlff  af- 
flrmatively  to  show  either  that  the  pins  were 
removed  by  the  defendant  or  his  servants  or 
that  the  defect  in  the  apron  was  produced  by 
some  other  act  of  theirs. 

[I]  We  do  not  agree  to  that  proposition, 
but,  on  the  contrary,  we  think  that  the  doc- 
trine of  res  ipsa  loqultnr  applies,  That  rule 
Is  stated  as  follows  by  Shearman  ft  BedArid 
on  Negligence,  |  00: 

"Where  a  thing  which  causes  injury  is  shown 

to  be  under  the  management  of  the  defendant, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  tbinga  does  not  happen  if  those  who 
liave  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absuice  cnf  explana- 
tion by  the  defeadant,  that  the  accident  aroae 
from  a  want  of  care." 

See  Jadson  v.  Oiant  Powder  Co.,  107  Cal. 
540,  S56.  40  Pac.  1020,  20  L.  R.  A.  718,  48 
Am.  St.  140. 

In  Bergen  v.  Tolare  County  Power  Co., 
173  CftL  720.  721,  101  Pac.  260,  273,  Whidi 
was  an  action  for  damages  for  death  caused 
by  the  negligent  installation  of  an  dectrlcal 
apparatus,  the  court  said: 

"It  is  the  rule  in  this  state  that  where  dectric- 
Ity  is  furnished  to  a  system  installed  and  oper- 
ated exclusively  by  the  owner  of  the  premises, 
the  dootrine  res  Ipsa  loquitur  has  no  a^Ucation. 
*  *  *  Hot  where  the  defendant  in  sadt  a  ease 
had  some  ooafrol  otw  the  rituation  (italics  ours), 
either  by  reastm  of  its  oonstructioa  or  its  opera- 
tion of  plaintiff's  plant,  a  showing  of  acddeut 
witiiout  ^inliirs  fault  ablfta  the  harden  of 
proof." 

[7]  We  have  already  shown  that  the  pier 
and  its  equipments  necessary  for  the  loading 
and  discharging  of  freight,  daring  the  times 
the  vessels  of  the  defendant  occn^ed  the 
pier,  were  under  the  latter's  excltialve  con- 
trol and  management  The  chief  engineer 
of  the  defendant's  boat,  which  was  at  the 
pier  when  the  accident  happened,  testified: 

"When  the  boat  lands  at  this  place  (the  pier), 
the  mate  or  the  captain  handle  the  men  that 
handle  the  cargo.  Then  the  men  on  the  boats 
unload  the  cargo  over  ihis  apron.  When  the 
apron  is  too  high,  they  lower  it;  when  it  is  too 
low,  they  raise  It,  and  they  leave  it  as  may  be 
necessary  for  the  proper  handling  of  the  cargo. 
The  boat's  crew  regulate  it  in  accordance  with 
the  tide,  and  they  use  it  wherever  there  is  a 
necessity." 

That  evidence  Is  sufficient.  If  there  were 
no  other  in  the  record,  to  show  that  the  de- 
fendant had  "some  control  over  the  sUna- 
Uon"  by  rea8(m  of  the  necessity  of  regulatlns 
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the  apron  la  acoovtence  with  the  action  of 
the  tide  and  fd  keeping  It  in  prc^wr  oondltion 
for  TuSait  it  for  the  boat* 8  pniposea  wiOi 
safety. 

£t]  As  before  shown,  It  also  further  ap* 
pears  from  the  evidence  that  Kills,  the  plain- 
tiff's tmdt  drlrer.  during  the  preoedinf  two 
years  during  which  the  jdaintifl  had  been 
supplying  the  defendant  with  oil,  had  dellr- 
ered  the  oil  to  the  letter's  boats,  and  had  no 
le«  tjian  25  different  times  pnt  tals  track, 
preparatory  to  emptying  the  oil  Into  the 
tanks  of  the  boats,  In  exactly  the  same  posi- 
tion on  the  apron  as  he  pot  It  when  the  ac> 
ddent  hai^ned,  and  that  never  before  the 
occasion  on  which  this  acddfflit  happened 
had  any  trouble  or  damage  occurred  by  rea- 
son of  that  act.  This  experience  was  sufB- 
dent  to  show  that  In  the  ordinary  course  of 
things  sndi  accidents  did  not  hanpen.  Kahn 
r.  Triest-Bosenborg  Cap  Co.,  189  Cal.  814,  78 
Pac.  164. 

If  It  be  said  that  the  only  reasonable  the- 
ory of  how  the  apron  became  defective  was, 
as  above  suggested,  that  It  was  the  result  of 
the  action  of  the  tide,  an  agency  not  subject 
to  human  control — the  act  of  God — still,  un- 
der the  rule  above  stated,  "the  explanation 
should  come  from  the  party  charged  with  the 
special  duty  of  protection."  Oooley  on  Torts, 
I  799;  Judson  v.  Giant  Powder  Co.,  supra. 

[I]  Moreover,  If  the  condition  of  the  apron 
is  influenced  by  tlie  tides,  it  Is  still  the  duty 
of  the  defendant  to  see  that  any  defect 
therein  so  occasioned  is  discovered  and  cor- 
rected. We  may  assume  that  a  professional 
navigator  is  ttoroughly  familiar  with  the  ac- 
tion of  the  tides  and  ttie  effect  thereof  on 
navigation  and  all  the  essentials  of  shipping. 

We  can  perceive  ho  escape  from  the  con- 
clndon  Uiat  the  evidence,  as  to  which  there 
Is  no  dispute  so  far  as  are  concerned  Uie  vi- 
tal considerations  npcm  which  the  case  must 
be  decided,  does  not  support  the  findings  nec- 
essary to  the  support  of  the  Judgment. 

The  Judgment  is  accordingly  reversed  and 
the  cause  remanded. 

We  concnr:  OHIPIiAN,  P.  J.;  BUB- 
NEXT,  J. 


ZOOOOUUiO  T.  OBEGON  SHOBT  UNB 
B.  00.    (No.  8226.) 

(Soprano  Court  of  Utah.    Dee.  6,  191&) 

1.  OaMCTMg  ^»290(1>— HxATiifa  Cabs. 

A  cairler  is  only  required  to  heat  its  cars 
so  as  to  provide  a  ressonable  degree  of  oomfort 
for  passengers  in  an  ordinary  snd  UMmal  sute 
of  health. 


2.  Cabbibbs  «nS14(l)  — Failobe  to  Heat 
Cabs— PUADUTG. 
In  an  action  against  a  carrier  for  injuries 
occasioned  b7  a  cold  car,  the  passimKer  is  not 
requhred  to  plead  w  prove  that  he  Is  in  an  ordi- 
nary or  Bcffmal  stats  of  health. 

8.  Cabbixbb  >■  i<BO(l)-BEATiNQ  Cabs— De- 

GBEB  or  OlABE. 

A  carrier  of  pessengen  Is  bound  <mly  to  ex- 
ercise that  degree  of  care  in  endeavoring  to  keep 
its  Tehides  sufficiently  warm  which  a  very  cau- 
tious and  prudent  perton  would  ezwcise  under 
the  same  w  similar  drcumstances. 

4.  Cabbizbs  «=»290(1)— Hxathtq  Oaes— Cam 

BXQUlBKn. 

Tb  pomit  a  car  to  beorane  so  cold  as  to  cause 
a  passenger's  feet  to  fretn  constitutes  &eg- 
llgenoe  as  a  matter  of  law. 

5.  EvxnBNCB  •=3»8,  14~JvniGiAL  N0TZCB~ 
Natubal  Foboe»-Efisot. 

Cioarto  are  required  to  take  judicial  notice 
of  all  natoral  forces,  the  effect  of  which  cannot 
be  i^ored,  and  that  no  one  in  ordinary  or  nor- 
ma] health  can  freese  his  feet,  when  rsaaonabty 
clad,  unices  the  temperature  falls  coasidnably 
below  82  degrees  Fahrenheit. 

6.  Cabbibbs  «s9S18(3)— Heating  Cabb— Neo- 
LtoEircE— BvnucKcc. 

In  an  action  by  a  passenger  to  recover  dam- 
ages for  frocen  fee^  evidence  MA  InsnOdent 
to  sustsin  a  finding  that  plaintiff's  feet  were 
ftosen  while  m  defendant's  train. 

7.  Appbaz.  and  Bebor  4=s>843(1)— Bbvebsai^ 
DiSPOSAi,  or  AsSIQimKNTB. 

Under  the  statutes  the  Suprane  Court  on 
reversal  in  a  case  is  required  to  dispose  of  all 
of  the  assignments  of  error. 

8.  Oabbiebs  «s»347(e)  —  Failubb  to  Heat 
Cabs— Contbibutobt  Nkgligkhob— Qtnis- 

TXOHS  FOB  JUBT. 
Whether  a  passeuger  Is  negligent  in  re- 
maining in-  a  cold  car,  and  la  not  notifying  con- 
ductor or  making  any  complaint,  Is  generally  a 
question  fw  the  Jury. 

9.  Gabbiebb  «s>S48(14)— Heating  Cabs— Con- 
TBIBTTOBT  Negugenoa— InffrBOonoNB. 

In  an  action  by  a  passeuger  for  damages  for 
frosen  feet,  where  carrier  set  up  failure  of 
plaintiff  to  comidain  or  notify  the  conductor 
that  the  car  was  cold,  as  constituting  contribu- 
tory negligence,  it  was  error  to  refuse  to  in- 
struct respecting  plaintiff's  duty  in  such  respect. 

10.  Neougehoe  ^»121(2>— Bes  Ipsa  Loqui- 

TUB. 

^e  maxim  of  res  ipsa  loqoitar  does  not  raise 
a  presumption,  but  merely  an  inference  of  fact* 
and  does  not  sbift  the  burden  of  proof,  although 
such  an  Inference  may  be  so  Strang  as  not  only 
to  justify,  but  to  compel,  a  finding  of  negli- 
gence, i 


*  citing  WIlIlamKm  v.  Salt  Lake  «  O.  Ry.  Co., 
ITS  Pac  680;  CbrlstMUM  v.  Rallraad,  li  UUb,  U7. 
H  Pac.  M  U  R.  A.  (N.  &)  MB.  18  Aaa.  Oas.  lUt; 
Furkovlidi  V.  Blncbam  Goal  *  Lnmbsr  Co.,  46  Utah, 
8»,  U3  Pae.  Ul,  L.  R.  A.  UlEB,  49>. 
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Appeal  from  District  Court,  Salt  Lake 
County;  Wm.  H.  Bramel,  Judge. 

Action  by  Christina  ZoccollUo  against  the 
Oregon  Short  Uoe  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed  and  remanded. 

Geo.  H.  Smith,  J.  Y.  tyle,  and  B.  8.  Crow, 
all  <tf  Salt  Lake  City,  for  appellant. 

Weber,  Olson  &  Lewis,  of  Salt  Lake  Glty, 
for  respondent 

PRICK,  C.  J.  The  plaintiff  commenced 
this  action  to  recover  damages  for  personal 
Injuries  which  she  alleged  were  suffered  by 
reason  of  defendant's  negligence  In  permit- 
ting a  passenger  car  on  which  she  was  a 
passenger  to  become  and  be  uncomfortably 
and  unreasonably  cold. 

After  alleging  the  necessary  matters  of 
Inducement,  and  after  stating  bow  and  when 
plaintiff  became  a  passenger  on  one  of  de- 
fendant's passenger  trains,  and  giving  the  be- 
ginning and  end  of  her  Journey,  she-  stated 
the  cause  of  her  alleged  injuries  in  the  fol- 
lowing words: 

"That  stiortly  after  this  plaintiff  so  boarded 
said  train  the  same  started  on  its  journey  to 
Salt  Lake  City,  and  white  plaintiff  was  sucti 
passenger  in  said  car,  bo  provided  for  plaintiff 
by  tbe  defendant,  the  defendant  carelessly  and 
negligently  suffered  and  .permitted  said  car  in 
which  plidntiff  was  a  passenger  as  aforesaid  to 
become  cold,  by  means  whereof  the  plaintiff  was 
greatly  injured,  and  both  her  feet  were  frozen, 
and  her  right  hand  was  frozen,  and  other  parts 
of  her  body  became  cold,"  eta 

She  then  alleges  the  consequences  follow- 
ing the  freezing  of  her  feet,  and  the  amount 
of  damages  she  sustained  by  reason  thereof, 
etc.,  and  prayed  for  judgment. 

The  defendant  Interpoaed  a  general  demur- 
rer to  the  complaint,  which  was  overruled ; 
whereupon  it  answered  the  complaint,  admit- 
ting that  on  the  day  and  at  tbe  place  named 
In  the  complaint  plaintiff  became  and  was  a 
passenger  on  one  of  its  passenger  trains.  It 
denied  all  the  allegations  of  negligence,  etc. 
It  also  affirmatively  allied  that  at  the  time 
plaintiff  became  a  passenger  she  was  not  in 
normal  health;  "that  she  was  weakened  and 
wasted  by  disease  and  sickness;"  that  she 
was  guilty  of  nogUgence-ln  fulling  to  provide 
herself  with  sufficient  wraps  and  In  other 
particulars ;  all  of  which  acta  and  omissions 
were  ^eclfically  set  forth,  and  that  the  acts 
and  omissions  were  the  proximate  cause  of 
her  alleged  injuries. 

The  evidence  produced  on  bc^ialf  of  tile 
plaintiff  is  in  substance  as  follows: 

That  plaintiff,  at  the  time  of  the  injuries 
complained  of,  was  22  years  of  age,  was 
married,  and  was  bom  in  Montana;  that 
she,  her  husband,  and  her  mother  lived  at 
Kallspell,  Mmt.,  until  the  2l8t  day  of  Feb- 
ruary, 1917;  that  for  two  weeks  prior  to 


that  date  i^ntiff  bed  beoo  confined  to  her 
bed  wltb  tonsllitis  and  rheumatism,  and  had 
suffered  with  swollen  feet;  that  she,  her 
husband,  and  her  mother  had  ccmtemplated 
leaving  Kalisp^,  Mont,  to  go  to  Helper, 
Utah,  to  lire;  that  her  sidcness  aforesaid 
detained  them  at  Kallspell  abopt  ten  days  or 
two  weeks  longer  thAn  they  had  intended  to 
remain  there;  that  on  the  evming  of  -Feb- 
ruary 21. 1017,  she,  her  mother,  and  her  hus- 
band and  a  young  man,  a  friend  of  the  fami- 
ly, left  KalispeU  aboot  9  o'clock;  that  the 
weather  was  cold,  with  about  a  foot  and  a 
half  of  snow  on  the  ground ;  that  th^  had 
left  the  home  where  they  had  lived  earlier 
in  the  day,  and  had  stayed  with  a  friend's 
family  until  train  time,  to  which  place  plain- 
tiff walked,  the  distance  being  only  a  few 
blocks ;  that  thereafter  she  was  taken  to  the 
Greet  Northern  8tati<m  from  the  home  of 
said  friend  in  an  automobile,  where  she 
iwarded  a  sleeper  on  the  Great  Northern 
railway.  In  which  she  remained  until  they 
arrived  at  Great  Falls,  Mont.,  on  the  after- 
noon of  the  22d  of  February;  that  they  re- 
mained at  Great  Falls  about  two  hours;  that 
while  at  Great  Palls  plaintiff  was  moved 
about  In  a  wheel  chair  when  movement  be- 
came necessary;  that  they  left  Great  Falls 
about  4  o'clock  p.  m.  on  tbe  22d  for  Butte, 
Kfont,  riding  all  tbe  way  In  a  day  coach. 
Plaintiff  testified  that  while  on  that  train 
she  was  "pretty  sick."  The  train  arrived  at 
Butte  shortly  after  midnight;  that  Is,  early 
on  the  morning  of  the  23d  of  February.  Im- 
mediately after  arriving  at  the  Great  North- 
ern station  at  Butte  plaintiff  was  taken  in  a 
wheel  chair  from  that  station  to  defendant's 
station,  the  two  stations  being  aboot  three 
blocks  apart.  Plaintiff  and  her  relatives  re- 
mained In  this  station  during  the  remainder 
of  the  night,  she  remaining  In  the  wheel 
chair.  In  the  morning,  between  G  and  7 
o'clock,  she  was  taken  to  defendant's  train 
in  a  wheel  chair,  and  was  assisted  into  the 
day  coach  by  her  husbiuwl,  the  young  man 
who  was  traveling  with  them,  and  a  brake- 
man  of  the  defendant.  Ilcr  husband  spoke 
to  the  brakemau  about  plaintiff's  condition, 
and  asked  that  she  be  given  a  seat  near  the 
ladles'  toilet  In  the  day  coach,  which  was 
done.  jVfter  entering  the  car  they  turned 
over  one  seat,  making  a  double  seat  for  her 
next  to  the  ladles'  toilet.  Her  mother  was 
in  the  double  seat  with  plaintiff,  and  her 
husband  and  the  friend  took  tbe  double 
seat  ^cross  the  aisle  from  where  she  was. 
She  was  thus  placed  in  the  end  of  the 
car  next  to  the  dining  car,  and  the  op> 
posite  end  from  whldi  the  passengers  en- 
tered and  left  the  car  In  wbidi  she  was 
riding.  l%e  entire  train  ctmsisted  of  a  bag- 
ga^  car.  a  smoking  car,  day  ewcti  In  which 
plaintiff  and  her  relatives  were  riding,  a  din- 
ing car,  and  a  sleei>er.  and  her  husband  tes- 
tified that  it  was  a  solid  vestibuled  train. 
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We  deem  It  more  lo^cal  to  state  at  tbls 
point  the  erldence  addticed  by  plaintiff  roJa- 
Ure  to  tbe  condition  or  temperature  of  the 
cfir  in  wMch  she  was  rtdlng. 

In  answer  to  her  counsd  she  testified  that 
in  passing  from  the  d^t  waiting  room  to 
the  car  at  Butte,  Mont.,  it  was  "pretty  cold 
outside" ;  that  the  train  left  after  she  had 
»tmd  tlM  car  in— 

"about  ten  or  fifteen  minutes;  eomcthing  like 
that.  Q.  After  you  left  there  [the  station] 
what  did  yon  notice  about  the  temperature?  A. 
t  began  to  feel  cold  on  my  feet  and  draft  get- 
ting to  tbeoi.  I  felt  cold  all  that  time  and 
uncomfortable,  and  I  kept  telling  them  I  waa 
cold.  Q.  Who  do  you  mean?  A.  My  mamma 
and  husband ;  and  they  kept  telling  me  to  move 
my  feet,  and  I  kept  doing  that,  and  mamma 
says,  'Put  thrm  on  the  steam,'  and  I  put  them 
on  tbe  steam,  bnt  there  was  no  steam  there. 

•  •  •  <J.  What  do  you  mean?  A.  RlKht  on 
the  pipes  that  waa  on  the  side  of  the  car.  Q. 
Did  you  feel  the  heat  at  all?  A.  No;  there 
was  no  steam  there  to  amount  to  anything. 

*  *  *  You  couldn't  hardly  feel  the  heat  com- 
ing at  all.  •  •  •  Q.  IIow  long  did  you  con- 
tinue to  feel  tbe  car  was  cold?  A.  Why,  until 
about— well,  until  quite  late  in  the  day.  I 
don't  know  just  about  what  time,  because  I 
never  noticed  the  time,  bnt  it  was  qnite  late  in 
the  day." 

Plaintiff  further  testified  that  her  mother 
took  off  plaintlCf's  rubbers  and  her  shoes, 
and  she  put  her  feet  on  the  cushion  of  the 
opposite  seat,  and  that  ber  mother  "throwed 
her  things  on,  and  then  throwed  my  hus- 
band's macklnaw  on  tliem"  (her  feet).  She 
also  said  that  she  wore  a  pair  of  woolen 
stockings,  a  pair  of  heavy  tan  shoes,  a  pair 
of  rubbers  over  them,  which  they  took  off 
ber  feet  when  she  put  them  on  the  steam 
pipe  as  before  stated,  and  she  descrltJed  the 
other  clothing  worn  by  her.  On  cross-exam- 
ination she  further  testified: 

"Q.  You  put  your  feet  on  the  oppoflite  seat  in 
front  of  you?  A.  Not  right  away  after  I  got 
on  [the  train).  Q.  How  long  before  you  did? 
A.  I  didn't  until  quite  late  in  the  day;  until  I 
began  to  feel  pretty  cold  and  they  took  off  my 
shoes.  Q,  So  you  didn't  put  your  feet  on  the 
opposite  seat  until  quite  late  in  the  day,  when 
you  iM^an  to  feel  pretty  cold?  A.  Yes,  sir. 
Q.  ZNd  you  let  yonr  feet  stay  down  ?  A.  Yes, 
sir.  *  *  *  Q.  As  a  matter  of  fact  all  the 
way  from  Butte  to  Salt  I«ke  City  yon  were 
sick  at  the  stomach- and  liad  a  lieadacbe?  A. 
Tea,  sir." 

She  also  testlfled  that  during  nearly  the 
whole  Journey  from  Butte  to  Salt  take  City 
she  romited  about  every  half  hour,  and 
that  all  the  nourishment  she  took  after  leav- 
ing Butte  was  a  little  tea  and  some  milk. 
She  also  said  she  "had  a  blanket  right  by 
her  side."  but  that  she  did  not  use  It  at  any 
time,  but  that  her  mother  had  put  her  shawl 
and  her  husband's  macklnaw  coat  over  her 
feet.  In  answer  to  the  question  as  to  wbeth. 
er  she  dtd  not  sle^  "nwst  of  the  way"  be- 


tween Butte  and  Salt  Lake  City,  she  said: 
"No;  not  most  of  the  way.  I  was  throwing 
Hp  every  half  hour  or  so.  I  might  go  to  sle^ 
In  between  times."  She  was  alao  asked 
whether  she  told  the  conductor  anything 
about  her  condition,  and  the  condition  of  the 
car,  and  she  said  she  did  not,  and  did  not 
know  whether  any  one  said  anything  to  hira ; 
that  she  paid  no  attention,  "because  I  was 
sick."  She  also  testified  that  fhe  kept  tell- 
ing her  mother  and  her  husband  that  her 
feet  were  cold,  but  **they  wouldn't  believe 
It."  Plaintiff  also  testified  that  when  they 
left  Butte  station  the  car  was  not  quite  half 
filled  with  passengers ;  that  passengers  kept 
going  and  coming  all  tbe  day ;  that  she  did 
not  remember  how  many  remained  in  the 
car  all  day,  but  she  did  remnnber  that  one 
old  lady  who  boarded  the  oar  at  Butte  re- 
mained therein  all  the  way  to  Salt  Lnke 
Olty ;  that  the  old  lady  came  to  where  plain- 
tiff sat  in  tbe  car  and  sat  with  her  a  short 
space  of  time  during  the  trip;  that  she  did 
not  learn  the  old  lady's  name;  that  there 
were  other  women  and  t^lldren  In  the  car; 
that  she  also  bad  one  finger  frozen;  that 
she  bad  a  muff  with  hear,  and  that  when  she 
kept  her  hands  in  the  muff  they  were  com- 
fortable, and  that  she  had  no  Idea  that  her 
feet  were  frozen  until  after  she  had  arrived 
at  Salt  lAke  Cnty.  She  also  said  that  the 
cars  on  the  Great  Northern  were  comforta- 
ble, and  that  she  had  suffered  no  cold  until 
after  enterii^  the  car  of  the  defendant  at 
Bntte. 

The  plaintiff's  mother.  In  answer  to  ques- 
tions respecting  the  condition  of  the  car 
when  she  and  plaintiff  and  her  husband  en- 
tered It  at  Butte  (through  an  Interpreter,  for 
the  reason  that  she  could  not  speak  English), 
testified:  "After  we  got  on  the  train  at 
Butte,  Mont.,  tlie  car  was  kind  of  cold,  and 
my  daughter  a  few  minutes  afterwards  she 
started  to  cry  that  her  feet  were  getting 
cold."  This  Is  practically  all  the  mother  said 
about  the  temperature  of  the  car. 

The  plaintiff's  husband,  in  substance,  tes- 
tified that  as  soon  as  they  got  on  the  car 
he  wanted  to  sleep;  that  he  took  off  his 
macklnaw  ooat  and  that  net  long  thereafter 
the  young  man  who  was  traveling  with 
them— 

"started  to  calling  me  up ;  they  [the  passengcra] 
was  leaving  the  door  open  to  go  into  the  din- 
ing car,  and  the  woman  [his  wife]  was  hollering 

it  was  too  cold  for  her.  There  was  a  draft  com- 
ing into  the  car.  •  ♦  ,  •  The  car  was  pretty 
cold.  Q.  How  long  did  it  continue  cold— the  car 
that  you  came  down  from  Butte  in?  A.  It  was 
anyway  about  8:30  or  9  in  the  morning,  any- 
way, before  we  got  to  Pocetello.  Q.  Can  you  tell 
how  it  affected  yon— how  ocM  it  made  you  feel? 
A.  It  dida't  make  me  very  o»ld.  Of  course  I 
was  getting  up  and  down,  kept  on  moving, 
*  *  *  because  I  was  kind  , of  cold,  especially 
when  they  kept  this  door  open;  the  draft 
came  right  In," 
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He  testifled  on  cross-examiDation: 

"Q.  Tell  what  70U  did  after  yoa  got  into  the 
ear  [at  Butte].  A.  I  sat  down  and  then  start- 
ed to  sleep;  that's  what  I  done.  Q.  Juit  as 
aoon  as  roa  got  in  tiie  car?  A.  As  wxn  as  the 
train  started." 

The  witness-  also  said  that  the  passengers, 
in  passing  through  the  car,  sometimes  would 
leare  the  end  door  open. 

"Q.  And  that  is  what  yon  thought  made  the 
car  c<dd7  A.  That's  what  I  thought  Q.  niat 
is  what  you  attributed  the  coldness  of  the  car 
to— people  leaving  the  door  open  going  back 
and  forth;  isn't  that  it?  A.  Yes,  sir.  •  •  • 
Q.  Did  you  say  anything  to  the  conductor  at 
all  at  any  time?  A.  No ;  X  never  told  him  any- 
thing." 

Plaintifrs  mother,  although  she  could  not 
speak  English,  said  she  told  the  cmductor 
that  the  "air  was  cold  and  to  shut  the  door." 
Nobody,  bowerer.  seems  to  have  heard  this 
remark  or  paid  any  attention  to  It.  She, 
however,  the  same  as  plaintiff  and  her  hus- 
band, seemed  to  think  that  the  cold  they 
felt,  at  least  to  a  large  extent,  was  attributa- 
ble to  the  fact  that  passengers.  In  passing 
through'  the  car,  left  the  door  open. 

The  plaintiff  also  produced  evidence  show- 
ing that  the  maximum  temperature  at  Butte, 
Mont,  on  the  23d  day  of  February,  the  day 
she  left  there,  was  27  degrees  and  the  mini- 
mum 16  degrees  Fahrenheit,  above  zero; 
that  the  maximum  temperature  on  that  day 
at  IMllon,  Mont.,  through  which  town  the 
train  passed  on  Its  way  from  Butte  to  Salt 
Lake  City,  and  not  very  far  distant  from 
Butte,  was  47  d^ees  and  the  minimum  24 
degrees;  that  at  Idaho  Falls,  another  towu 
through  which  the  train  passed  coming  south- 
ward, the  maximum  temperature  was  32  de- 
grees and  the  minimum  16;  that  at  Black- 
foot,  Idaho,  a  town  farther  south'  still,  the 
maximum  temperature  was  39  degrees  and 
the  minimum  12  degrees;  while  at  Pocatel- 
lo,  Idaho,  the  last  town  In  Idaho  before 
passing  Into  Utah,  the  maximum  temperature 
was  30  degrees  and  the  minimum  26  degrees. 
It  was  also  shown  that  the  maximum  tem- 
perature at  Kallspell  on  the  day  plaintiff 
left  then  was  3  degrees,  while  at  Great 
FaUa  on  the  day  shie  passed  ttirough  there 
the  minimum  temperature  was  14  degrees 
below  sero. 

Plaintiff  further  testlHed  tiiat  her  feet 
were  frosen  while  1^  was  on  defendant's 
train;  tlint  she  arrived  at  Salt  Lake  City 
on  the  23d  day  of  February  at  about  10:30 
or  IIHH)  o'clock  at  night;  that  her  husband 
attempted  to  obtain  a  physician  that  nigbt, 
but  could  obtain  none;  that  a  physician 
cfllled  the  n«t  morning,  bat  did  not  make  a 
thorough  examination,  and  he  dlscorered 
nothing  with  respect  to  the  coudttton  of  her 
feet,  but  found  tnat  she  was  suffering  from 
articular  rheumatism,  and  that  she  could 


not  walk ;  Out  he  prescribed  somcthlBf  for 
the  riUBumatlaDi;  that  snbseiinently  anotlw 
physician  called,  and  plaintiff  went  into  a 
more  dolled  blsto^  her  cwidlUon,  and 
she  then  told  the  phyiddans  that  she  had 
fnwen  her  feet;  that  the  two  phyddans 
thereafter  discovered  that  the  toes  on  both 
of  her  feet  were  gangrened ;  that  they,  from 
what  tbey  had  been  told  by  the  plaintiff,  as- 
sumed that  the  gangrenous  condltlcm  was 
caused  from  having  her  feet  froseu,  but 
both  of  tb^  admitted  that  gangrene  might 
also  be  produced  from  other  causes,  such 
as  wearing  tight  shoes,  or  lack  of  circula- 
tion, or  pressure  on  the  foot,  etc. ;  that  after 
'  a  time  It  became  necessary  to  amputate  one 
or  two  joints  from  plalntlETs  small  toes  on 
both  feet;  that  a  part  of  the  sole  of  one 
foot  and  a  portion  of  the  greet  toe  on  one 
of  her  feet  also  "sloughed  off."  Her  flnger, 
which  she  claimed  had  been  trcmm,  had  foUy 
healed  at  the  time  of  the  trial. 

One  of  the  physicians  called  by  plaintiff 
as  a  witness  also  testified  that  it  was  physi- 
cally Impossible  to  freeze  anything  In  a  car 
unless  the  temperature  had  receded  to  32 
d^rees  Fahrenheit ;  that  one  In  good  health, 
in  a  dry  atmosphere,  while  exerdslDg,  could 
endure  a  temperature  of  from  40  to  00  de- 
grees below  zero  without  freezing;  that  Is, 
under  mch  conditions,  could  reasonably  en- 
dure a  temi>erature  of  from  60  to  80  degrees 
below  the  freezing  point. 

After  producing  substantially  the  foregoing 
evidence  plaintiff  rested.  Defendant's  coun- 
sel moved  for  a  nonsuit  on  various  grounds, 
and  principally  that  no  negligence  on  the 
part  of  the  defendant  had  been  ^own ;  that 
the  plaintiff  had  not  proven  the  cause  of 
actl<m  alleged  in  her  complaint;  that  she. 
for  various  reasons  stated,  was  guilty  of 
negligence  as  a  matter  of  law;  that  there 
was  no  evidence  that  the  car  was  in  such  a 
condition  as  would  produce  the  results 
claimed  by  plaintiff,  etc.  The  motion  was 
overruled,  and  defendant  now  assigns  the 
ruling  as  error.  We  shall  consider  this  as- 
signment in  connection  'With  the  ruling  on 
the  motion  for  a  directed  verdict.  ^ 

Aft»>  the  motlwi  for  a  nimsult  was  over- 
ruled the  defendant  inroved  that  the  car  in 
wtaldr  lAaintiff  was  riding  at  the  time  in 
question  was  an  all-steel  car  of  modma  pat- 
tern and  design,  and  that  the  heating  ap- 
paratus  therdn  was  also  of  such  pattern  and 
design ;  that  the  car  had  been  kept  warm  at 
Batte  durioff  the  whole  night  iwecedlng  the 
momli^  In  qnestlMi:  that  It  had  been  in- 
qtected  sevwal  times  during  the  night,  and 
t^t  the  heating  apparatus  was  again  in- 
spected in  the  morning  b^ore  leaving  Bntte 
station,  and  foimd  in  good  inder  and  wortE- 
Ing  all  right;  that  the  rear  brakeman,  as 
was  bis  duty,  examined  and  tested  the  steam 
pipes  before  leaving  Butte,  and  did  so  from 
time  to  tlm^  aa  was  his  duty,  between  Butte 
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and  Pocat^;  t&at  In  nuking  tlie  t«ato  tbm 
steam  was  working  all  through  the  train, 
clndlng  tbe  car  In  queadon ;  that  tbe  steam 
was  passing  througlx  the  train  what  1%  ax- 
rived  at  Pocatello.  and  did  so  after  leaving 
that  town.  Tbe  other  brakeman  on  the 
train  also  testified  to  passing  through  the 
car  at  different  times  oa  the  trip  between 
Batte  and  Pocatello.  and  that  at  all  of  those 
times  the  car  was  comfortably  warm;  that 
no  one  at  Anj  time  daring  the  trip  ccnnplaln- 
ed  abont  the  car  b^g  uncomfortable ;  that 
he  noticed  plaintiff,  and  pardcnlarly  her 
hn^nd,  in  the  car,  bat  did  not  notice  any- 
thing  wroDg  except  the  fact  tliat  plaintiff 
appeared  to  be  nnw^;  that  from  the  fact 
that  plaintiff  could  not  walk,  and  that  she 
was  wheeled  to  tbe  car  on  a  wheel  ciiair, 
and  bad  to  be  aadrted  into  the  car,  and  from 
tbe  fact  that  her  husband  had  spoken  to  the 
witness  of  plalntilTB  condition,  the  witness 
assumed  that  plaintiff  was  paralysed.  The 
condnctor  testllied  that  ttw  weafher.  for  the 
time  of  the  year  in  the  vicinity,  was  mUd  at 
Butte  oa  the  monilng  tbe  train  left  there; 
that  he  noticed  plaintiff  and  her  relatives 
on  taking  np  their  tickets  a  short  distance 
out  of  Butte :  that  the  car  was  comfortable : 
tliat  be  passed  tfarongb  the  car  at  least  14 
times  at  so  many  storing  places  betweui 
Bntte  and  Pocatello,  and  perhaps  oftener. 
and  at  no  time  fonnd  the  car  uncomfortable ; 
and  that  neither  tbe  plaintiff  nor  her  moth- 
er,  nor  ber  bnaband,  nor  any  one  else,  at 
any  time,  made  any  complalot  whatever 
respecting  tba  conation  of  the  car,  altHough 
tbe  hosba«d  spoke  to  the  witness  about  tb^ 
tickets. 

Tbe  car  was  also  In^KCted  on  arriving  at 
Salt  Lake  City  on  tbe  evening  in  question, 
and  the  beating  aiH>atatu8  was  found  in  good 
order  and  working  all  right  It  was  also 
shown  that  the  beating  plant  in  the  car  in 
question  was  divided  into  four  separate  sec- 
tions, either  one  or  more  of  which,  or  all. 
could  be  shut  off  at  any  time;  that  the  heat- 
ing aivaratuB  was  so  divided  tot  tbe  purpose 
of  r^ulating  tbe  temperature  of  the  car  to 
different  kinds  of  weather;  tbat  If  all  of 
tbe  sections  were  operating  at  the  same  time 
tbe  car  mlgbt  beoome  uncomfortably  warm 
in  ordinary  weather,  while  in  real  cold 
weather  all  of  tbe  sections  might  be  required. 
Neitber  tbe  condnctor  nor  tbe  brakeman 
seemed  to  know  Jnat  bow  many  sections  were 
being  used  on  tbe  trip  in  VKstion,  but  it 
seems  not  aU  od!  tbe  sectliHiB  were  In  uaa 
Tbelr  attention  not  having  been  called  to 
any  difficulty  respecting  the  temperature  of 
tbe  car,  tbey,  of  course^  did  not  moke  any 
ouuninatlm  at  tins  time  In  question.  Tbe 
steam  was, .  however,  passing  through  tbe 
sections  tbat  were  In  nse  at  all  times  tests 
were  made  aa  before  stated.  Indeed,  If  the 
steam  had  not  passed  beyond  the  car  In  ques- 
tion, then  tbe  two  cars  in  the  rear  of  the 


train  would  have  received  no  heat.  It  was 
also  shown  that  tbe  steam  altered  the  beat- 
ing pipes  In  the  car  in  question  at  a  tem- 
perature of  212  degrees  S^rentaelt. 

N<Mie  of  tbe  tor^pitng  evidence  was  qnee- 
tioned  or  diluted  except  to  tbe  utent  tbat 
the  statements  ct  plaintiff  and  her  witnesses 
differed  from  the  statements  of  defendant's 
witnesses  relative  to  the  temperature  ot  tbe 
car.  All  tbe  statements  of  defendant's  wl^ 
neeses  relating  to  the  several  inspections  of 
the  car,  the  testing  of  the  steant  passing 
through  the  train,  etc.,  were  neltber  dlspated 
nor  assailed  by  any  one 

After  the  foregoing  evidence  was  all  in, 
and  both  sides  had  rested,  defendant's  coun- 
sel requested  tbe  court  to  direct  a  verdict 
In  favor  of  tbe  defendant  Tbe  court  denied 
tbe  request,  and  submitted  the  case  to  the 
Jury  on  the  evidence,  and  tbey  returned  a 
verdict  in  favor  of  the  plaintiff,  assesalng 
her  damages  In  tbe  sunv  of  ^.000.  Judgm«it 
was  entered  od  tbe  verdict,  and  defmdant 
appeals. 

A  nnmber  of  errors  are  assigned  and  argu- 
ed, both  In  counsd^'s  brief  and  on  the  oral 
argnmoit  We  shall  not  attempt  to  discuss 
all  of  the  aeslgaments  In  the  order  In  which 
they  are  presented  by  counsel  in  the  brief, 
but  ^aU  refer  to  them  and  dispose  of  them 
in  our  own  way. 

[l-t]  It  is  insisted  tbat  tiie  court  erred  In 
overruling  defendant's  general  demurrer  to 
tbe  complaint  Counsel  contend  that  the 
complaint  was  defective,  in  substance,  be- 
cause it  waa  not  alleged  "that  idaintiff  was 
in  normal  condition  of  health."  The  con- 
tention is  based  up<Mi  the  prt^Kudtion  that 
It  is  tbe  duty  of  tbe  carrier  to  provide  a 
reasonable  degree  of  comfort  for  such  passen- 
gers only  as  are  in  an  ordinary  and  normal 
state  of  health.  No  doubt  Bach  Is  the  law. 
A  carrier  is  not  an  insurer  In  tbat  rei^tect, 
and  is  not  required  to  provide  for  those  who 
may  require  tbe  attention  and  care  which 
are  nsnally  found  In  bos^tals.  While  tbat 
Is  tbe  law,  yet  we  cannot  oonceive  why  ime 
who  Is  not  In  ordinary  and  normal  be^th 
may  not  become  a  pesseiiger.  Ne  doidit. 
If  one  In  that  condltlogi  beomnes  a  passengmr, 
be,  for  that  reason,  may  not  donand  greater 
care  or  comfort  as  a  matter  of  legal  rl^t 
than  one  In  ordinary  or  normal  conditlott 
of  heaUta,  but  he  baa  a  right  to  Insist  on  at 
least  that  much.  If.  therefore,  one  desires 
to  undertake  a  Journey  w  a  raUmad  train 
wboi  not  oijoying  ordinary  or  normal  health, 
be^  under  counsel's  contention,  would  have 
no  right  of  action  against  a  carrler,*although 
the  latter  bad  failed  to  provide  tbe  comforts 
it  owes  to  Oiose  passengers  who  are  enjoying 
ordinary  or  normal  health,  because  the  one 
undertaking  the  Joum^  under  snch  circum- 
stances could  not  truthfully  allege  tbat  be 
was  enjoying  mdlnary  or  normal  health  at 
the  time  be  entered  upon  the  Joomey.  It 
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would  have  been  InvoHiblft  for  platntlff  to 
make  aach  an  aUegatI<m  In  ber  complaint 
without  having  recour^  to  inendadoua  plead- 
ing. We  are  of  the  opinion  that,  In  view  that 
the  carrier  Is  required  to  heat  Us  cars  to  the 
extent  only  that  will  make  than  comfortable 
and  sufficiently  warm  for  those  enjoying 
ordinary  or  normal  health,  and  that  the 
passenger  who  complains  can  only  require 
the  carrier  to  do  that  regardless  of  such 
passenger's  health,  audi  aa  allegation  la  not 
essential  to  the  right  of  recovery.  It  is  quite 
clear  that  tbe  passmger  need  not  prove  that 
he  was  In  an  ordinary  or  normal  state  of 
health,  and  If  be  Is  not  required  to  prove  it 
he  certainly  cannot  be  required  to  allege  It 
While  the  allegations  of  plalntUI's  comphilnt 
are  qutt»  genM-al,  yet  the  allegations  are  suffi- 
ctent  to  withstand  a  gsneral  damorrer. 

It  la  next  contended  Gne  court  ^red  In 
overruling  the  motltHi  for  nonstilt,  and  In  re- 
fusing to  dlract  a  verdict,  brr  the  reasons 
that  plalntiir  bad  failed  to  estaUl^  negli- 
gence on  the  part  of  defendant;  that  abe 
bad  foiled  to  establish  the  cause  of  action 
alleged  in  ber  cmnplalnt,  and  that  she  had 
hersetf  shown  that  she  was  guilty  of  negli- 
gence barring  a  recovery.  We  shall  consider 
the  first  two  a^gnmoits  together. 

The  duty  that  the  law  Imposes  upon  com- 
mon carriers  respecting  the  beating  of  cars 
is  perhaps  as  well  stated  by  the  annotator 
in  9  Ann.  Caa.  p.  567,  as  anywhere.  It  Is 
there  said: 

"It  has  been  nniformly  held,  la  the  few  ju- 
nsdictiona  in  which  the  qneetion  has  arisen, 
that  a  carrier  at  passengers  is  bound  to  ex- 
erdse  that  degree  of  care,  in  endeavoring  to 
keep  its  Tehides  sufficiently  warm,  whi<^  a 
very  cautiooB  and  prudent  person  would  exer- 
cise under  the  same  or  similar  drcumstances, 
and  that  if.  as  a  result  of  the  failure  to  exercise 
such  care,  a  pasoenger,  who  is  himself  free 
from  negligence,  siiiferB  injury  from  the  c61d,  the 
carrier  will  be  liable  in  damages." 

In  the  foregoing  statement  it  is,  as  a  mat- 
ter ot  course,  Implied  that  the  duty  is  met  if 
the  cars  are  heated  so  as  to  make  th&a 
reas<mably  comfortable  for  passengers  enjoy- 
ing ordinary  or  normal  health. 

In  3  Mtchle,  Oarriers,  8  2494,  the  duty 
imposed  on  carriers  In  this  respect  is  stated 
thns: 

"With  regard  to  properly  beating  its  cars 
It  has  been  held  that  a  railroad  company  must 
exercise  that  high  degree  of  care  which  very 
cautious,  prudent,  and  competent  persons  would 
exercise  under  tiie  same  circunutancea  to  keep 
its  cars  supplied  with  sucb  reasonable  degree 
of  heat  as  will  keep  its  passengers,  in  ordinary 
normal  condition,  in  a  reasonable  degree  of  com- 
fort. To  make  a  carrier  liable  for.  injury  to  a 
passenger  on  account  of  insufficient  heating  of 
a  coech,  it  must  appear  that  the  condition  was 
negligently  permitted  to  exist,  in  addition  to 
the  fact  that  a  dangerous  condition  existed; 
there  being  no  Uabili^  unless  the  carrier  has 
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reason  to  foresee  Injury  to  a  faeaUhy  peiaon  by 
leason  of  the  atmoq^eric  cimditiona  of  the  car." 

In  10  C.  J.  p.  Oei,  1 1378,  the  duty  imposed 
on  carriers  in  tbat  regard  Is  stated  In  the 

following  words: 

.  "A  railroad  or  street  railroad  company  must 
also  provide  for  th&  comfort  of  its  passengers 
by  furnishing  reasonable  means  for  beating  its 
cars  and  keeping  them  warm  In  cold  weather; 
but.  In  order  to  make  tite  carrier  liable  for  In- 
juries doe  to  Insuffldent  heating' of  the  car,  it 
must  appear  tbat  the  conditioo  was  negligently 
permitted  to^xist,  in  addition  to  the  fact  that 
a  dangerous  condition  existed,  aa  there  is  no 
liability  unless  the  carrier  has  reason  to  fore- 
see injury  to  a  healthy  person  by  reason  of  the 
atmospheric  condition  of  the  car." 

So  far  as  the  writer  has  been  aUe  to  trace 
tbe  cases,  practically  all  ore  cited  In  the  toot- 
notes  on  pages  061  and  882  of  10  O.  J.,  supra. 

Id  support  of  the  text'  Just  quoted,  Mar- 
oott  T.  Hbmeapc^  etc.,  By.,  147  Wis.  216, 
138  N.  W.  97.  ta  Cited.  It  should  be  observ- 
ed that  while  In  that  case  the  complaint  vns 
made  respecting  a  slee^ng  car,  yet  where 
tbe  carrier  is  sued  the  same  nde  a^iUea  to 
a  sle^)tng  car  tbat  applies  to  all  oOor  cars. 
It  Is  only  in  ease  ttie  ideeplng  ear  company 
alone  is  sued  that  It  la  held  tliat,  that  com- 
pany not  i>eing  a  common  carrlw,  tbe  same 
strictness  does  not  apply  to  It  In  addition 
to-  the  cases  dted  by  counsel,  we  refer  to  tlw 
Wisconsin  case  Just  referred  to  and  tbe  case 
of  Atlantic  Coast  Line  Bd.  Go.  v.  Powell. 
127  Qa.  806.  56  S.  E.  1006, «  L.  &  A.  (N.  S.) 
760,  d  Ann.  Cam.  BBS.  We  diall  refer  to  the 
Georgia  case  again  bereinaftw. 

In  the  Wisconsin  case.  In  the  course  of  the 
opinion,  It  is  said: 

"To  sustain  liability  It  is  not  enough  to  show 
that  defendant  permitted  a  dangerous  condition 
to  exist.  It  most  also  be  shown  that  it  was 
negligently  iiermitted  to  exist.  If  defendant  bad 
no  reason  to  antldpate  any  injury  to  sny 
bealthy  person  by  reason  of  the  atoraspberie 
condition  maintained,  it  was  not  negligent." 

The  plaintiff  In  that  case  contended  that 
the  car  was  permitted  to  be  cold,  and  that 
for  that  reason  he  became  seriously  111,  etc. 

[4]  We  are  of  tbe  opinion  that.  If  the  de- 
fendant In  this  case  permitted  the  car  In 
question  to  become  so  cold  as  to  cause  plain- 
tiff's feet  to  freese,  It  failed  to  exercise  that 
high  degree  Of  care  and  diligence  which  the 
law  imposes  upon  It  in  keeping  its  cars  In  a 
reasonably  warm  and  comfortable  condition. 
No  one  can  doubt  that,  with  tbe  modem 
heating  appliances  now  In  general  use,  by  the 
exerdse  of  the  degree  of  care  required  by 
law,  tbe  carrier  can  maintain  Its  passenger 
cars  In  actual  use  In  a  reasonably  comfort- 
able condition.  We  are  of  the  opinion  that, 
under  the  circumstances  disclosed  by  this 
record,  to  permit  a  car  to  be  so  cold  as  tA 
cause  a  passenger's  feet  to  freeze  constltntes 
negligenoe  as  a  matter  of  law.   To  permit 
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KDch  a  degree  of  ooM  to  extot  Id  b  pftmenger 
car  in  aetual  use  cannot  be  excused  except 
under  the  movt  extrsordliMtrr  drcnmBtaaces. 
The  qnestion.'tioweTer.  still  remains  wbetber, 
tinder  the  midispnted  evidence  and  facts 
and  (ifftiTDstancee  of  thla  case,  a  finding  was 
justlfled  that  the  temperature  was  so  low  as 
to  caose  plalntllTs  feet  to  freeze.  In  other 
words,  do»  the  undisputed  evidence,  direct 
ond  etrcamstmntlal,  justify  a  flndbif;  that 
plaintifTs  feet  were  frozen  while  she  was  a 
passenieer  In  the  car  In  question  between 
Bntte  and  Salt  Lake  City?  Under  both  the 
allegatlMiB  of  the  complaint  and  the  Imt ruc- 
tions of  the  court,  unless  the  jury  found  that 
such  was  the  fact  plaintiff  cannot  recorer 
In  this  action.  The  court.  In  at  least  three 
separate  Instructions,  told  the  Jury  that  un- 
less they  found  from  the  preponderance  of 
tbe  evidence  diat  tlie  defMidant  "ueffllfEently 
filled  to  lieat  Uie  car  In  whl<4i  plaintiff  was 
ridfnft  as  a  passeni^r,  reasonably  saffldent 
for  the  conrfoi^  of  passengers  In  ordinary 
health,  and  by  reaseti  thereof  the  plaintiff's 
feet  were'  trosen,  then  yon  are  Instructed 
year  verdict  nrnst  be  for  the  d^ndant,*' 
ete.  THe  Jury  were  thus  told  that  unless 
th^  faond  Uiat  the  temperature  In  the  car 
was  smAi  as  caossd  plaintUTs  feet  to  fpeese 
ithe  could  not  recover. 

rn  Moreover,  during  the  trial  of  the  case 
^■IntUCs  counsel  expressly  dtadaUued  recov* 
ery  for  any  other  Injury  or  cause  than  the 
frozen  feet  and  her  frozen  finger.  The 
court's  tnstroctton  that  the  jury  must  find 
from  a  preprndenince  of  the  evidence  that 
plalntUTs  feet  were  frozen  In  the  car,  there- 
fore, stated  the  law  of  this  case.  In  view 
of  that  fact.  Is  there  any  substantial  evi< 
dence.  either  direct  or  Inferential,  which 
justifies  a  finding  that  the  tempnature  oZ 
the  car  In  question,  from  the  time  It  1^ 
Butte  until  It  arrived  at  Salt  lAke  cnty,  was 
such  as  to  cause  plaintiff's  feet  to  freeze? 
In  this  connection  It  must  be  remembered 
that  we  cannot  escape  taking  notice  of,  and 
being  controlled  by,  tbe  natural  laws,  nor 
from  the  consequences  arising  from  tbe  uo- 
diapnted  facts  and  drcumstances  disclosed 
by  the  evidence,  and  if  we  cannot  escape 
therefrom  the  Jury  could  not.  What,  then, 
are  the  niidlqiuted,  nay,  more,  the  Indisputa- 
ble, facts  and  circiunRtances? 

Quite  apart  from  the  undisputed  evidence 
respecting  tbe  Inspection  of  the  heating  appli- 
ances In  the*  car  from  time  to  time  during 
the  trip  from  Bntte  to  Salt  Lake  City,  and 
that  the  same  were  In  good  condition  and 
th«  steam  panlng  through,  there  are  other 
circumstances  from  which  but  one  reasonable 
condusiMi  IS  permissible.  Is  It  reasonable 
to  believe  that  If  tbe  temperature  of  the  car 
In  question  had  fallen  so  low  as  to  cause  the 
feet  of  a  passenger.  In  ordinary  or  normal 
health,  to  freeaer  that  there  would  have  been 
a  single  passwifer  In  that  car  who  would  not 


have  complained  of  the  cold  at  once?  In 
this  connection.  If  we  keep  In  mind  the  fact  ^ 
that  the  undisputed  evidence  produced  by  * 
the  plaintiff  la  to  the  effect  that  nothing 
could  have  frozen  In  tbe  car  unless  tbe  tem- 
perature therein  bad  fallen  to  82  degrees 
Fahrenbelt  how  can  we  explain  tbe  fact  that 
none  of  the  other  passengers  who  were  In 
the  car  discovered  tbe  state  of  the  tempera- 
ture and  made  no  complaint?  As  before 
stated,  however,  we  are  compelled  to  take 
judicial  notice  of  all  the  natural  forces,  and 
in  doing  80  we  know,  as  All  men  know,  that 
no  one  in  ordinary  or  normal  health  can 
freese  his  feet,  when  reascmably  dad,  as 
plaintiff  says  she  was.  unless  tbe  tempera- 
ture falls  considerably  bdow  82  degrees, 
wbldi  Is  tbe  freezing  point  No  doubt  a 
vegetaUe  or  water  standing  still  In  a  vessel 
will  freeze  at  precisely  that  point;  but  we 
an  know  that  it  Is  Impossible  to  freeze  any 
member  of  the  human  body  whldi  Is  properly 
clothed,  and  In  wbkli  there  Is  normal  drcula- 
tlon,  imlesa  tbe  temperature  falls  at  least 
con^erably  below  82  degrees.  Nor  <Ud  the 
physician  testify  anything  to  the  contrary. 
All  that  he  was  positive  about  was  that  noth- 
ing could  fteete  In  the  car  untn  the  tempera- 
tnie  had  fallen  to  the  fre«^g  point  or  to'82 
degrees.  Again,  If  tenqmratnre  bad  at 
any  time  fallen  to  82  degrees  no  paaaoiger 
In  the  car  would  have  remained  ttierein  with- 
out protesting;  and  y^  no  on«  It-seoDos, 
ever  discovered  the  tow  tonpwatnre  of  -the 
car  ezcQDt  the  plaintiff,  her  fansband,  and  her 
mother.  Bat  wbaA  of  their  testimony? 
Does  that  dadoes  muSi  a  low  tonpwature? 
Manifestly  not.  What  does  plaintiff  say? 
She  says  that  socn  after  mtering  the  car  "I 
began  to  fed  «dd  on  my  feet  and  draft  get- 
ting ta  them.  I  felt  cold  all  that  time  and 
unoranfortable.  I  kQ»t  tdUng  them  [her 
mother  and  husband]  I  was  jcold.**  What 
does  she  say  about  the  heat?  Just  this:  "No; 
tbwe  was  no  steam  there  to  amount  to  any- 
thing. I  tondied  It  [the  pipes];  yon  couldn't 
hardly  feel  tbe  heat  combig  at  aTL"  Accord- 
ing to  her  statement  there  was  tber^ore 
some  steam  passing  through  tbe  pipes  and 
also  some  heat  radiating  from  them.  Is  It 
possltto  to  freeze  anything  so  long  as  there 
Is  any  d^ree  of  heat,  however  small,  radiat- 
ing from  steam  pipes?  In  view  of  all  the 
evidence,  it  Is.  however,  dear  that  the  sec- 
tion of  the  heating  plant  where  plaintiff 
mode  the  test  was  In  ull  probability  shut  off 
at  tbe  time.  Does  the  testimony  of  the 
mother  add  anytblng  to  that  of  the  plaintiff? 
Clearly  not.  All  she  says  Is  that  the  car  was 
"kind  of  cold."  Could  not  this  be  truly  said 
of  many  cars  In  winter  weather?  What  does 
plaintiff's  husband  say?  All  he  says  Is  that 
"it  [the  car]  was  pretty  cold,"  and  that  the 
other  passengers  complained  that  the  "ear 
was  a  little  cold."  No  other  passenger,  how- 
eveiv  complained  to  any  ena.  Ttie  husband 
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also  says  that  he  took  off  bis  coat  and  went  to 
sle^,  and  tbat  didn't  make  me  fed  very 
cold.**  He,  bowever,  thout^t  tbe  cold  came 
tbrong^i  the  car  door,  which  was  left  open 
by  tbe  passengers  pt^slng  In  and  out.  So 
did  the  plaintiff,  and  her  mother  did  so  like- 
wise. Does  this  evidence  anthorice  a  finding 
that  tile  temperatare  In  the  car  was  at  the 
freeing  point?  Yet  this.  In  ^eet»  is  all  the 
direct  evidence  that  plaintiff  produced  con- 
cerning the  temperature  of  tbe  car.  If  the 
temperatnre  did  not  fall  to  the  freesing 
point,  then,  according  to  tbe  doctor's  state- 
ments who  testified  on  behalf  of  the  plain- 
tiff, nothing  could  hare  frozen  In  the  car; 
and.  If  nothing  could  have  froEm  therein, 
plaintiff's  feet  certainly  conld  not  have  froz- 
en. If  plaintiff  bad  be^  in  tbe  ear  altme 
without  other  passengers,  there  mlg^t  be  some 
basis  for  an  Inference  that  the  degree  of  tem- 
peratnre of  the  car  was  such  as  to  cause  tbe 
condition  of  her  feet.  When,  however,  the 
other  indisputable  facts  are  considered,  such 
an  inference  Is  not  permissible.  This  Is  so 
for  the  simple  reason  tbat,  if  it  be  inferred 
that  tbe  temperatnre  was  so  low  as  to  freeze 
the  feet  of  one  person  In  ordinary  or  normal 
health  who  is  protected  by  proper  clothing, 
as  the  plaintiff  testified  she  was.  It  necessari- 
ly follows  that  tbe  feet  and  hands  of  all 
others  in  the  same  condition  and  circum- 
stances would  have  been  froswn.  If  tbe  tem- 
perature Is  low  enough  to  freeze  water  in 
one  vessel.  It  Is  necessarily  low  enough  to 
fi'eeze  that  in  another  similar  vessel  stand- 
ing or  sitting  by  the  side  of  the  first  one. 
Such  Is  tbe  effect  -of  natural  laws,  wbich 
neither  courts  nor  Juries  can  alter  or  Ignore. 

[1]  What  has  been  said  also  explains  why 
plaintiff  testified  that  when  she  continued 
to  oomplflfn  of  the  cold  "they  wouldn't  be- 
lieve me."  Why  not?  Manifestly  because 
the  condition,  of  the  car  was  not  such  as  to 
jnstlfy  such  a  claim.  No  doubt  plaintiff's 
feet  were  cold.  Tbat,  In  her  condition  and 
state  of  health,  was  unavoidable.  Sbe  had 
Just  left  a  sick  bed.  Her  circulation  was 
greatly  disturbed.  Her  rest  bad  been  inter- 
fered with.  She  had  been  sitting  up  all  the 
previous  night,  and  was  then  suffering  l^m 
indigestion ;  that  is,  her  st<»nach  was  neatly 
out  of  order.  Under  sudi  drenmstaBces 
her  Judgment  respectli^  the  state  of  the 
temperature^  as  every  one  knows,  vras  very 
unreliable.  But,  It  may  be  asked.  Is  not  the 
evidrace  conchislve  that  plaintiff's  feet  were 
seriously  Injured,  and  ^t  the  doctors  tes- 
tified that  the  condition  In  which  they  found 
them  might  he  attributed  to,  or  may  have 
been  the  result  of,  excessive  cold  and  freez- 
ing? While  all  that  Is  true,  yet  it  is  also 
true  that  the  undisputed  facts  and  circum- 
stances, whm  viewed  In  the  light  of  natural 
taws.  Indisputably  show  eltber  that  the 
condition  of  her  feet,  as  tbe  doctors  saw 
it,  was  not  due  to  f  reeainft  or  that  lliey  w«e 


not  froaen  during  tbe  trip  ft*em  Batte  to 
Salt  Lake  City.  That  tAthat  one  or  the  oth- 
er  of  these  dedactlona  neeeaaarily  follows 
from  aU  the  fiicta  and  drcnnataneea  no  one 
can  doubt.  If  tbat  be  so,  fbim,  in  view  of  tbe 
tnstnictloQs  of  the  conrt,  and  tbe  disclalnm 
of  plalntlfTs  counsti,  to  whldt  x^emux  has 
been  made,  but  one  conclusion  Is  pennlssl- 
ble.  If,  therefore,  the  controlling  facts  die* 
closed  by  tbe  evldoice  are  ae^^ted  and  de- 
tached from  the  assnmptlons,  sntBalBes* 
and  conjectures,  there  Is  no  substantial  ev*- 
Idence  In  this  record  which  authorises  a 
Jury  to  find  that  plaintiff's  feet  were  frogeeu 
while  sbe  was  a  passenger  ca  defendant's 
train  between  Butte  and  Salt  Lake  City. 

[7]  In  view  tbat  the  Judgment  must  be  re- 
versed, we,  under  our  statute,  are  required 
to  dispose  of  tbe  other  assignments,  one  of 
which  is  that  the  plaintiff  was  guilty  of 
negligence  such  as  will  bar  a  recovery  in 
this  action.  To  intelligently  condder  that 
question  requires  us  to  determine  the  duty 
that  tbe  law  Imposes  upon'a  paaaeneer  In 
case  be  is  required  to  take  passage  in  a 
cold  car,  or  where  tbe  t^perature  In  the 
car  during  tbe  Journey  la  permitted  to  be- 
come so  low  as  to  become  uncwnfortable  or 
dangerous  to  the  health  of  a  passei^ter  who 
is  in  ordinary  or  normal  health. 

The  duty  of  the  passenger  under  such  cir- 
cumstances is  well  stated  by  tbe  Snprane 
Court  of  Georgia  In  Atlantic  Ooast  lAne  R. 
Co.  V.  Powell,  127  aa.  800,  66  S.  B.  1006, 
9  L.  R.  A.  (N.  8.)  T6S,  9  Ann.  Cas.  568,  where, 
in  a  case  mucb  like  tbe  one  at  bar,  the  court 
raid;  V 

"As  we  have  seen,  the  plalntitf  was  not  charge- 
able with  negligence  in  remaining  upon  the  cir 
in  order  that  she  might  complete  her  journey, 
but  it  was  her  duty  to  employ  audi  means  and 
avail  herself  of  such  resources  as  were  reason- 
ably within  her  reach  while  on  the  car,  to  avtrfd 
the  hurtfol  effects  of  the  prevailing  cold." 

One  of  the  very  0rst  things  a  passenger 
should  do,  In  our  Judgment,  Is  to  direct  the 
attention  of  those  In  charge  of  flie  train  to 
the  nncomfortahle  condition  of  the  car.  This 
Is  a  duty  so  eaally  performed  that  it  seenui 
almost  incrediUe  that  it  was  not  dime  in 
this  case.  Here^  as  tbe  evldoiee  condnidT^ 
shows,  the  heating  apparatns  of  tibe  car  In 
question  was  divided  Into  distinct  secdras. 
That  was  done  for  tbe  ucpreaa  pnrpoee  of 
r^olating  the  tonperatnre  of  the  car  to 
meet  the  changeable  rtate  of  tUlft  atmospbere 
on  dlfferoit  days  as  well  aa  In  the  different 
seasima  at  the  year.  If  all  of  tihe  sectlona 
were  used  at  the  same  time  It  ml|^t  eadly 
make  tbe  temperatnre  in  tbe  car  nnreasmi- 
ably  warm,  l^  upon  the  otiier  hand,  a  soffi- 
dent  number  of  the  sections  vrare  not  used. 
It  ml^t  leave  the  temperatnre  too  low; 
that  Is,  too  cold  for  comftHrt  Tbe  secthMis 
are  controlled  by  valves  In  the  car.  A  mere 
saggeatl<m  to  the  ccmdnctor  or  brmkemaa 
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ftvHn  a  pa— igM  lAo  wu  Bofferliic  wltii 
«M  mnld,  la  >U  pnAablU^,  hava  caved 
Hm,  or  ooa  of  than,  to  open  ttae  Talva  and 
ttaoB  poniit  tiw  ateam  to  «iter  tlia  heatlnir 
pipes  In  the  car.  It  la  a  ringolar  fact, 
wortliy  at  notice,  that  in  almost  every  re- 
ported case  where  it  was  claimed  that  the 
carrier  was  remlas  In  not  providing  BuSSdent 
heat  In  iti  em,  the  plalirtlff  In  the  parttcolar 
case  had  repeatedly,  and  In  many  cases  per- 
alstcntly.  compiaload  of  the  eoM  ooodUlon  of 
tile  car  and  bsA  donanded  that  more  heat  be 
provided.  In  tiiat  reesiect  the  amdnet  of 
platntllf  in  this  case  differs  from  the  coudact 
at  the  plalntUEs  in  all  other  cases,  with  the 
exception  of  one  case,  to  whldi  plaintiff's 
counsel  have  directed  oar  atteatlon.  In 
Ttew  of  that  case  they  contend  that  plaintiff 
was  not  ne^gmt  In  falling  to  call  the  c<m- 
dnctor^  or  brakonan's  attention  to  the  con- 
dition of  the  car  in  qnesttw.  The  case  refer- 
red to  la  Hastings  t.  Northern  Fac.  B.  Oo. 
(G.  G.)  63  224,  where  this  qaestl<Hi  was 
directly  inesented.  The  Jury  In  that  caee, 
after  they  had  retired  and  for  some  time 
had  deiiberated  npon  tbeAr  renUct*  returned 
into  court  and  pn^onnded  the  lUlowlne 
qnestlon: 

"Are  we,  the  Joiy,  to  andentaDd  by  the  tn- 
Btmctioos  of  the  court  that  the  faflure  of  the 
plaintiC  to  call  the  attentloD  <rf  the  rallroed 
enidoyte  to  the  eold  etmditioB  of  the  car  be- 
fore taking  stA  as  being  contribatory  negligence 
to  the  extoit  of  precluding  her  firom  recovering 
damages  in  this  case?" 

In  answer  to  the  qneetlon  the  court  diall- 
ed them  as  follows: 

**I  mean  to  teD  yon  this,  goitlanen,  that  If  In 
any  instance  it  was  negligence  for  the  plaintiff 
to  keep  still,  and  make  no  complaint,  when  she 
had  an  opportanity  to  make  complaint,  her  fail- 
ure to  complain,  if  she  did  bare  an  opportmiity 
to  do  so,  woold  be  cwtrlbutory  negUgeBce, 
whidb  would  ivedade  her  from  recovering  dam< 
ages.  Now,  it  is  for  you  to  say,  under  all  the 
drcumstances  of  the  case,  whether,  situated 
as  she  was,  with  the  opportunities  which  she 
had,  if  any,  to  give  information,  if  she  kept  still, 
and  failed  to  make  complaint  when  she  could 
have  made  complaint,  or  ooght  to  have  made 
complaint,  taking  into  account  all  the  dream- 
stances  of  the  case,  It  was  negligence  or  not; 
because  there  may  be  drcumstaneea  under  which 
a  passenger  would  be  guilty  of  no  negligence 
whatever  in  not  onnplaining  to  the  condactor 
or  the  employes  of  the  road,  and  under  other 
cirenmstances  a  failure  to  complain  would 
be  negUgence.  Wot  inatanoe.  If  €bm  otAetn.  ot 
agents  o(  tiie  Toad  were  diere,  and  did  not  need 
to  be  Informed,  if  they  knew  without  bdng  told, 
that  they  were  neglecting  the  car,  and  showed 
a  dispoaitkm  to  disregard  the  comfort  of  the 
passengers,  so  that  a  passenger  would  deem 
it  unnecessary  to  give  the  information,  for  the 
mere  purpose  of  giving  information,  it  would 
not  be  regarded,  nnder  those  drcmnstances,  as ' 
being  a«cligenee  not  to  OMuplaln.  If  the  car 
waa  left  In  diarge  of  the  brahoBan,  who  was  not 
attendbig  to  his  dutr>  sad  tin  ondoctor  was , 
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ignwsnt  of  thst  fact,  and  the  passengers  had 

an  opportunity  to  tell  thia  conductor,  and  call 
bis  attention  to  it,  and  asked  for  relief,  but 
suffered  him  to  remain  in  ignorance,  and  made 
no  complaint,  then  it  would  l>e  such  negligence 
as  won)d  preclude  the  passenger  from  any  right 
to  complain.  Now,  I  think  yon  will  under- 
stand tiiat  I  am  leaving  the  matter  in  your 
hands,  to  dedde  on  Hit  evidence  what  the  facts 
are,  and  whether,  under  thoae  oonditiona.  it 
was  or  was  not  negligence  <m  the  part  of  the 
plaintiff  to  not  make  complaint." 

[I,  •]  In  that  case  It  la,  however,  stated  in 
the  course  of  the  opinion  that  the  failure  to 
make  timely  complaint  to  the  trainman  waa 
"attributable  to  the  Inexperloice  and  timidity 
of  the  plaintiff  and  her  traveling  companions.' ' 
That  cannot  be  said  In  this  case.  Here  platu- 
tifTg  husband  was  with  her,  who,  If  <Hie  may 
judge  from  bis  tesUmmy  was  clearly  neither 
Inexperienced  nor  Umld.  Horeovw,  i^ntlff 
was  bom  and  reared  In  diis  country,  and 
liad  travded  on  bains  before.  She  therefore 
cannot  be  excused  on  the  ground  stated  in 
tbe  Hastings  Case.  She  was,  however, 
(juite  ill,  and  had  been  so  for  a  considerable 
time.  Moreover,  her  husband  was  with  her, 
on  whom  she  certainly  had  a  right  to  rely, 
and  from  what  ahe  said  during  the  trial  she 
may  have  assumed  that  he  had  spoken  to  the 
conductor.  Tbe  questlcm  of  whether  a  pas- 
senger Is  guilty  of  contributory  negllgoice 
by  remaining  In  a  oold  car,  and  In  not  noti- 
fying the  condndior  or  making  any  complaint. 
Is  generally  one  itt  fact  for  the  jury.  While 
In  the  case  at  bar  the  failure  to  ^>eak  to  the 
conductor  or  brakeman  seems  without  excuse, 
yet  we  are  not  dUvraaed  to  hold  that  in  view 
of  plaintiff's  conditltm,  and  under  all  the 
drcumstances,  she  was  guilty  of  sndi  negli- 
gence as  matter  of  law  as  would  bar  a  re- 
covery. Tbat  question,  therefore,  should  be 
suhmltted  to  the  Jury.  The  court,  however, 
erred  In  refusing  to  charge  the  jury  as  re> 
quested  by  the  defendant  upon  that  question. 
As  already  pointed  oat,  the  doFendant  in  its 
answer  set  forth  plaintiff's  acts  and  omis- 
sions which  It  claimed  ctmstitnted  contribu- 
tory negllgnce;  and  among  those  were  ^ain- 
tiff's  failure  to  notify  tbe  ocHidnctor,  her 
failure  to  leave  the  car  or  the  train,  etc. 
There  was  ample  evidence  on  all  these  mat- 
ters, and  the  request  called  attention  to  them. 
Tbe  court  did  not  inf(nm  the  Jni^  resiiecttng 
idaintifl's  duty  in  those  raqwcta,  exc^t  in 
the  most  general  terms,  bnt  merdy  instruct- 
ed them,  also  In  very  general  temu^  respect- 
ing contributory  negligence.  While  it  may 
be  that,  in  the  abseim  oC  a  special  request, 
we  should  not  reverse  the  Judgmoit  upon 
the  ground  now  considered  alon^  yet  where^ 
as  here,  the  court  had  failed  to  duuge  the 
jury  reqwctlng  plalntUTs  duty,  and  where 
the  defendant  had  oflCered  a  iwoper  request, 
the  refusal  to  charge  aa  requested,  under 
all  the  drcumstances  of  this  cas^  consti- 
tutes prajudldal  error. 
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[II]  It  la  alw  InsMsd  that  the  crart  erred 
In  cbargtng  tbe  jury  In  other  respects.  The 
court,  amraig  oUier  things,  charged  the  Jury 
as  follows: 

"If  70U  beliere  from  a  preponderaDce  of  the 
evidence  that  the  car  <tf  defendant  in  whidi  the 
plaintiff  was  ridinr  as  a  panenger  tm  Febnia^ 
2&t  1917,  was  not  heated  reasonaUy  laffidoit 
tor  the  comfort  of  passengers  in  ordinary 
health,  and  by  reason  thereof  the  plaintlETs  feet 
were  frbzen,  then  you  are  instracted  that  the 
law  presumes  that  such  want  of  heat  was  by 
reason  of  the  negligence  of  the  defendant  com- 
pany, and  the  burden  is  on  tiie  defendant  to 
prove  by  a  preponderance  of  the  evidence  that 
snch  lai^  of  heat  could  not  fw  avoided  by  that 
high  degree  of  care  that  the  conrt  has  instruct- 
ed yon  is  the  duty  of  defendant  railroad 
company  to  use  for  the  safe^  of  its  passen- 
gers." 

Defendant's  counsel,  with  much  vigor, 
contend  that  the  lustmctlon  is  erroneous  for 
several  reasons:  (1)  Because  the  maxim  of 
res  ipsa  loqnltur  does  not  apply  In  a  case 
like  the  one  at  bar;  (2)  if  it  be  held  that  It 
does  an>ly,  yet  the  instruction  Is  erroneous 
because  U  shifts  the  harden  of  proof;  and 
(3)  because  the  law  does  not  presume  that 
the  defendant  is  negligent,  as  stated  in  the 
Instruction. 

I'or  the  purposes  of  this  decision  we  shall 
assume  that  the  maxim  of  res  ipsa  loquitur 
applies  to  the  heating  of  cars.  If,  however, 
that  fact  be  assumed,  yet  the  application  of 
the  maxim  does  not  shift  the  burden  of  proof 
under  any  drcnmstances,  and,  so  far  as  we 
are  aware,  the  courts  have  anlformly  declar- 
ed to  the  contrary.  In  a  very  recent  ease 
(Williamson  v.  Salt  Lake  &  O.  By.  Co.,  172 
Pac.  680)  we  pointed  out  that  the  burden  of 
proof  does  not  shift  and  cited  authority  to 
that  effect.  In  an  exhaustive  note  to  the  case 
of  Hughes  V.  Atlantic  City,  etc.,  Rd.  Co., 
If.  R.  A.  19ieA,  commmdng  at  page  980,  a 
very  large  number  of  cases  are  <dted.  In 
all  of  which  the  doctrine  is  laid  down  that 
the  burden  of  proof  does  not  shift  to  the 
defendant.  The  foregoing  case  originated 
In  the  New  Jers^  Oonrt  of  Brrora  and  Ap- 
peals, and  Is  reported  In  86  N.  J.  Law,  212, 
S9  Atl.  760,  Is.  H.  A.  1916A,  027.  We  shall 
later  refer  to  this  case  more  particularly. 
It  may  therefore  be  confidently  asserted  that 
the  Instruction  In  question  was  erroneous  In 
t!har|^ng  the  jury  that  the  burden  of  proof 
shifted  to- the  defendant. 

The  proposition  respecting  the  presump- 
tion of  negligence  is  argued  with  mwA  force 
by  counsel  for  both  parties  In  their  respec- 
tive briefs.  Defendant's  counsel  In  effect 
eontmd  that  the  maxim  of  res  Ipsa  loquitur, 
when  appUcahle,  Is  evidentiary,  and  merely 
raises  an  Inference  of  fact  authorl^ng,  but 
not  compelling,  a  finding  of  negligence,  and 
that  audi  Is  Its  effect  In  all  cases  whether 
the  occurrence  of  the  accident  Is  explained 
hy  the  defoidaut  or  not  explained.  Up<m 


the  otiier  hand,  counad  for  i^lattg  ludat 
that,  whwa  the  maxim  appUei.  all  that  the 
plaintiff  Is  requirad  to  prove  Is  that. be  mm 
Injured  througli  a  derailment  of  a  railroad 
train  on  whiA  he  was  rldli«  as  a  paaaenger, 
or  by  reason  of  a  collision  between  two  of 
dflitoidant's  trains,  and  that  aftw  making 
sndi  pnot  the  presumption  arises  wblcdi.  If 
unexplained,  compels  a  finding  (rf  negligence^ 
In  other  words,  plaintiff's  coonsd  cMiteod 
that,  under  the  drcumatanoee  just  stated, 
the  conrt  should  direct  the  jury  that  the  de- 
f«idant  was  guilty  of  actlonahle  negUgence 
as  a  matter  of  law.  It  will  tlnia  be  aoax 
that  If  the  contratlon  of.  pialt^lfTs  counsel  la 
correct,  then  the  question  of  burden  of  proof 
in  most  cases  is  academic  merely,  while  if 
the  defendant's  counsel  are  right  the  ultimate 
fact  of  negligence  is  for  the  jury.  In  view 
of  all  the  facts  and  drcnmstances,  whatever 
those  may  be.  In  the  recent  case  referred  to, 
namely,  Williamson  t.  Salt  Lake  &  O.  By. 
Co.,  snpra,  we  held  to  the  doctrine  contended 
for  by  defendant's  counsti,  following  the 
case  of  Sweeney  v.  Erving,  228  U.  S.  240,  33 
Sup.  Ct  416,  67  L.  Bd.  816.  Ann.  Caa.  1914D. 
905.  Counsel  for  plaintiff,  both  in  tlieir 
brief  and  In  the  oral  argument,  criticise  the 
rulings  both  In  the  Williamson  Case  and  in 
the  Sweeney  Case.  -  They  Insist  that  the  case 
of  Chicago,  M.  A  St  P.  By.  Co.  v.  Irving, 
284  Fed.  662,  148  C.  O.  A.  828,  Is  contrary 
to  the  Sweeney  Case.  If  that  were  admitted, 
however,  In  view  that  the  Sweeney  Case 
emanates  from  the  Supreme  Court  of  the 
United  States,  the  court  of  last  reaort.  and 
the  Irving  Case,  just  referred  to,  emanates 
from  the  Court  of  Appeals,  the  Sweeney 
Case  would  control;  but  an  examination  of 
the  Irving  Case  will  disclose  that  that  case 
follows,  and  does  not  contradict,  the  Sweeney 
Case.  It  Is  there  said,  quoting  from  one  of 
the  dedslons  of  the  Supreme  Court  with 
respect  to  the  doctrine  ot  res  ipsa  toqidtur: 

*****  When  a  thing  which  causes  injury, 
without  fault  of  the  injured  person,  la  shomi 
to  be  under  the  exdusive  control  of  the  deiCend- 
ant,  and  the  injury  is  such  as.  In  the  ordinary 
course  of  things,  does  not  occur  if  the  one 
having  such  control  uses  proper  care,  it  af- 
fords reasonaWe  evidence,  in  the  absence  of  an 
explanation,  that  the  injury  arose  from  the 
defendant's  want  of  care." 

What  Is  there  In  thla  quotation  whldi 
contrary  to  the  Swe«iey  Oase?  -If  It  alforda 
merely  reasonable  evidmee  that  almply 
amounts  to  an  Inference  of  fact  that  negli- 
gence existed.  In  other  words,  from  the 
occurrence  the  jury  may  Infer  the  ultimate 
fact  ot  negligence.  '  That  la  all  that  Is  de^ 
elded  In  the  Williamson  Case.  Tliat  Is  all 
that  Is  contended  for  In  the  Sweeney  Case. 

Counsel,  in  effect,  contend  that  the  court 
must  direct  a  verdict  as  matter  of  law  in 
case  no  explanatlMi  Is  made.  Counsel,  how- 
ever, also  insist  ttaat  the  holding  In  tlie 
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WUllaoiscHi  Cue  la  oontrarr  to  former  bold* 
logs  of  Uils  court.  With  doe  respect  for 
CDnn8el*s  (^Inlrai,  we,  Hererthetess,  are  of 
a  contrary  oplnloo.  So  fttr  as  the  writer  is 
aware,  this  court  has  considered  the  proba- 
tive or  evidentiary  effect  of  th6  maxim, of 
ree  ipsa  loquitur  In  two.  and  In  only  two. 
cases,  namely,  Cbrlsteqsen  v.  Bailroad,  35 
Utah,  187,  90  Pa&  076.  20  L.  B.  A.  (N. 
255. 18  Ann.  Oas.  llOO,  aa6  Farfcovkh  v.  Bing- 
ham Oofll  &  Lumber  Co.,  45  Utah,  S9,  143 
Pac,  121,  L.  R.  A.  1915B.  426.  In  both  of 
those  cases  we  clearly  Indicate  that  the 
effect  of  the  maxim  Is  fvldentiarr,  and  that 
where  It  applies  negligence.  wMch  Is  the 
ultimate  fact  to  be  estabUabed,  may  be  infer- 
red from  a  particular  occurrence  or  accident. 
In  the  Chrlstensen  Case  we  followed  the 
mle  laid  down  by  the  Court  of  Appeals  of 
New  York  In  the  case  of  GrllPen  t.  Manlce, 
166  N.  T.  188,  59  N.  E.  925,  52  L.  R.  A.  922, 
82  Am.  St.  Rep.  630.  In  view  of  connsers 
vigorous  Insistence  that  the  doctrine  laid 
down  In  the  Williamson  Case  la  unsound,  we 
have  taken  ^>eeial  palna  to  again  examine 
Into  the  snbject  No  one.  even  thou^  he  has 
examined  the  decisions  upon  the  subject 
merely  cursorily,  can,  we  think,  arrive  ai  any 
other  conclusion  than  that  the  decisions  are 
utterly  irreconcilable.  Moreover,  It  Is  just  as 
aiH>arent  to  any  one  who  is  at  all  conversant 
with  the  snbject  that  moat  any  one  can  dad 
something  to  criticise  tn  at  least  most  of  the 
decisions.  Under  vacb  drcuBstaBCU,  the 
only  reasonable,  the  only  logical,  course  to 
pursue  Is  to  keep  In  mind  fundamental  prln- 
liples  when  called  upon  to  decide  between 
the  confllctliyc  opAnlona.  It  Is  fundamental 
that  negligence  is  ndtber  Infrared  nor  pre- 
sumed merely  because  a  passenger  was  in- 
jured. Nor  la  ne^Igence  presumed  as  s  mat- 
ter of  law.  In  that  regard  negligence  wtaldi 
constitutes  a  wrong,  like  fraud,  must  be 
established.  It  may,  however,  always  be  In- 
terted  from  other  facta  and  particularly  In 
cases  between  carrier  and  passenger,  where 
a  collision  or  derailment  has  occurred.  It 
may  be  Inferred  from  snch  occurrence,  and 
where  no  explanation  Is  offered  In  sudi  a 
cnse  the  Inference  may  be  so  strong  as  not 
only  to  Justify,  but  to  compel,  a  finding  of 
negligence,  which  Is  the  ultimate  fact  to  be 
established.  The  circumstances  surrounding 
the  happening  of  an  accident,  even  on  a 
railroad,  may,  however,  easily  be  such  that, 
while  they  may  Justify  a  finding  of  negligence, 
yet  may  not  compel  such  a  finding.  In  that 
regard  there  Is  no  difference  In  principle 
between  a  case  where  the  maxim  of  res  Ipsa 
loquitur  applies  and  where  It  does  not;  that 
is,  an  Infefence  may  arise  from  one  or  from 
'a  series  of  facts  In  any  kind  of  a  case  which. 
If  imexplalned,  may  not  only  Justify,  but 
may  also  require,  a  finding  of  the  ultimate 
fact  of  negligence.  The  only  difference  be- 
tween an  ordinary  case  and  a  case  between 


carrier  and  passenger  consists  in  the  quan- 
tum of  proof  the  plaintiff  must  adduce  la 
order  to  make  a  prima  fade  case.  True, 
courts  In  applying  the  maxim  of  res  Ipsa 
loquitur  very  frequently  speak  of  the  pre- 
sumption which  arises,  etc.  By  reading  the 
decision  it,  however,  becomes  clear  that  at 
least  most  wrltera  refer  to  the  presumption 
so  called  merely  as  an  inference  of  fact,  and 
not  as  a  presumption  requiring  the  court  to 
direct  a  verdict,  even  though  no  explanation 
Is  offered.  That  such  Is  the  effect  Is,  we 
think,  clear  from  the  best-reasoned  cases. 
In  Benedick  v.  Potts.  88  Md.  52,  40  Atl.  1067, 
41  Ij.  R.  A.  478.  the  maxim  and  its  effect  Is 
very  learnedly  discussed  by  Mr.  Chief  Jus- 
tice H<£herry.  In  the  course  of  the  opinion 
he  says: 

"In  DO  inatance  can  the  bare  fact  that  an 
injury  has  happened,  of  itself  divorced  from  all 
the  surrounding  ^rcumatances,  justify  the  In- 
ference that  the  injury  waa  caused  by  negli- 
gence. It  is  true  that  direct  proof  of  negligence 
is  not  necessary.  Like  any  other  fact,  negli- 
gence  may  be  establi^ed  by  the  proof  of  cir- 
cumstances from  which  Its  existence  may  he 
inferred.  But  this  inference  must,  after  all,  be 
a  legitimate  inference,  and  not  a  mere  specula- 
tion or  conjecture.  There  must  be  a  logical 
relation  and  connection  between  the  circum- 
stances proved  and  the  condusion  sought  to  be 
adduced  from  them.  This  principle  is  never 
departed  from,  and.  In  tbe  very  nature  of 
things,  it  never  can  be  disregarded.  There  are 
instances  in  which  the  circumstances  surround* 
ing  an  occurrence  and  giving  a  character  to 
it  are  held.  If  unexplained,  to  indicate  tbe  ante- 
cedent or  coinddent  existence  of  negligence  as 
the  efficient  cause  of  an  injury  complained  of. 
These  are  tbe  instances  where  the  doctrine  of 
res  ipsa  loquitur  is  applied.  This  phrase,  which, 
literally  translated,  means  that  'the  thing  speaks 
for  itself,*  is  merely  a  short  way  of  saying  that 
the  circumstances  attendant  upon  an  accident 
are  themselves  of  such  a  character  as  to  justify 
a  jury  in  inferring  negHgeDCe  as  the  cause  of 
that  acddent." 

Mr.  Justice  Cullen  In  Orlffen  t.  Mantce^ 
supra,  approves  the  language  of  Mr.  Chief 
Justice  McSherry,  and  In  referring  to  the 
maxim  says: 

"mis  Is  the  principle  whidi  underlies  the 
maxfaa  of  res  Ipsa  loquitur.  When  the  facts 
and  drcnmstances  from  which  tbe  Jury  Is  asked 
to  infer  negligence  are  those  immediately  attend- 
ant on  the  occurrence,  we  speak  of  It  as  a  case 
of  res  ipsa  loquitur;  when  not  immediately 
connected  with  the  occurrence,  then  it  Is  an 
ordinary  case  of  circumstantial  evidence." 

Tbe  only  other  case  we  shall  quote  from  is 
the  ease  of  Hughes  v.  Atlantic  City,  etc.,  R, 
R.  Co.,  85  N.  J.  Law,  212,  69  Atl  769,  L.  R.  A. 
1916A,  927.  In  view  that  the  (pinion  In  that 
case  so  dearly  states  our  views  upon  this 
question  and  In  view  that  It  is  In  strict  har- 
mony with  the  rule  laid  down  In  the  Sweeney 
and  the  Williamson  Cases,  we  shall  take  the 
liberty  of  quoting  at  length  from  Hie  opinion. 
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Hr.  Justice  Sways^  In  dlscuBslng  the  ctaBrge 
of  the  court,  which  was  very  siinlUr  to  tbe 
charge  In  the  case  at  bar*  said: 

"The  effect  of  this  charge  was  to  relieve  the 
plaiDtiS  from  tbe  duty  to  eatiafy  the  jury  by 
tbe  preiHrnderance  of  the  evidence  that  the  de- 
fendant had  been  negllgeDt,  and  to  deprive  the 
defendant  of  his  right,  vltich  we  have  said  is 
a  sobstantial  one,  to  have  ths  plaintiff  bear 
the  harden  of  the  affinnatlTe.  Biea  v.  Unser. 
35  Vroom  [64  N.  J.  Law]  696  [46  Aa  693}; 
McGilvery  v.  Electric  light  &  Power  Co.,  34 
Vroom  [63  N.  J.  Law]  B»l  £44  Atl.  637].  The 
learned  trial  Judge  distinctly  said  that  this 
burden  shifted  to  the  defendant,  and  be  did  not 
even  submit  to  tbe  jury  the  question  whether 
the  plaintiflE  had  established  negligence.  He 
treated  tiut  aa  a  matter  of  legal  inference,  and 
only  Mt  to  the  jury  to  say  whether  the  defend* 
ant  had  exculpated  itsdC  He  thus  put  upon 
the  defendant.  In  a  case  where  there  was  no  di- 
rect evidence  of  negligence,  a  burden  from  wbidi 
it  would  have  been  free  In  a  ^ase  where  there 
was  direct  evidence.  Instead  of  the  question  that 
has  been  bo  much  discussed  in  the  cases,  wbetb- 
er  negligence  may  be  inferred  from  tbe  mere  fact 
of  injury,  we  now  have  the  proposition  that  the 
inference  of  negligence  is  so  strong  that  the 
jury  need  not  otmsider  It  at  all,  but  need  only 
consider  whether  the  defendant  has  exculpated 
himsdf.  Tbls  is  an  unwarranted  extension  of 
tbe  application  of  tbe  maxim  res  ipsa  loquitur. 
Tbe  importance  of  the  rule  wbldi  finds  expres- 
sion in  that  maxim  is  found  In  the  province  of 
tbe  trial  judge,  and  not  in  tbe  province  of  the 
jury.  He  is  called  on  In  tbe  first  instance  to 
say  whether  there  is  any  evidence  of  negligence 
to  go  to  tbe  jury ;  in  tbe  absence  of  direct  evi- 
dence, be  may,  in  cases  where  the  maxim  ap- 
plies, hold  that  the  circumstances  are  such  as 
will,  unexplained,  permit  tbe  jury  to  draw  the 
inference  of  negligence ;  but  that  Inference  Is 
still  one  for  the  jury,  and  not  for  tbe  court. 
They  may  not  beUeve  tbe  witnesses;  tbe  cir- 
cumstances may  be  such  that  the  jury  will  at- 
tribute tbe  injury  to  some  cause  with  which 
the  defendant  bas  nothing  to  do ;  they  may  find 
the  inference  of  negligence  too  weak  to  persuade 
th^r  minds ;  they  may  think  a  reasonably  pru- 
dent man  would  have  been  unable  to  take  pre- 
cautions to  avoid  the  Injury ;  and,  in  any  event, 
they  may  render  a  verdict  for  the  defendant. 
Th^  is  within  their  province,  even  when  there 
is  no  explanation  by  tbe  defendant  When  there 
is  such  explanation,  it  is  for  tbe  jury  to  deode, 
just  as  in  tbe  ordinary  case  of  whatever  kind, 
what  tbe  actual  facts  are,  and  what  inference 
should  be  drawn  therefrom.  Tbe  most  that  is 
required  of  tbe  defendant  is  explanation,  not 
exculpation;  and  that  explanation  may  leave 
the  mind  in  equipoise.  In  which  case  the  de- 
fendant would  be  entitled  to  a  verdict,  because 
tbe  plaintiff  bas  failed  to  prove  his  case  by  the 
weight  of  the  evidence. 

"Tbe  question  discussed  In  tbe  cases  that  in- 
volve the  application  of  tbe  maxim  res  ipsa  lo- 
quitur has  aJways  been  whether  mere  proof  of 
the  injury  justified  a  jury  in  drawing  an  infer- 
ence of  negligence,  so  that  a  nonsuit  would  be 
Improper,  or,  in  other  words,  whether  It  sufficed 
to  prevent  a  uonsnlt.  Negligence  In  such  a  case 
may  be  a  permissible  inference,  but  la  not  a 
necessary  one,  as  the  judge's  charge  treated  St. 
In  the  first  case  In  which  tbe  maxim  was  dis- 


cussed la  this  state,  Chief  Jnttlos  BmiAv,  vba 
dissented  because  he  thou^  tiw  plaintiff  bad 
made  oat  a  eas^  said  that  the  facts  as  provsd 
would  have  legally  warranted  a  verdict  against 
the  defendants;  bat  he  did  not  suggest  that  in 
the  absence  of  explanation  such  a  verdict  woold 
have  been  required,  and  tbe  court  would  have 
been  justified  in  directing  a  verdict  for  the 
plaintiff.  The  reason,  of  course.  Is  that  neg- 
ligence in  such  a  case  is  only  a  matter  of  In* 
ference,  and  under  our  system  is  for  the  jury. 

"^le  rale  bas  bsm  stated  with  great  aeeoracy 
by  Mr,  Justice  I>lxfn,  spealcing  for  this  court* 
in  sn  action  by  a  passenger  against  a  carrier. 
He  says:  *!nie  rule  supported  by  authority  la 
that  when  a  passenger  shows  that  he  was  in- 
jured through  some  defect  in  the  appliances  of 
the  carrier,  or  tlirongh  some  act  or  omissioa 
of  the  carrier's  servant,  which  might  have  btea 
prevented  by  doe  cars*  th«i  the  jury  have  the 
right  to  infer  ne^igence^  onless  the  carrier 
proves  that  doe  care  was  exerdsed/  Whalen 
V.  Considldated  Traction  Co.,  32  Troom  [61 
N.  J.  Law]  006  [40  AO.  646,  41  L.  R.  A.  836, 
68  Am.  St  Rep.  723].  In  Mumma  v.  Gaston 
&  Amboy  Railroad  Co.,  44  Id.  [73  N.  J.  Law] 
653  [66  AtL  208],  we  again  ssld  thst  the 
meaning  of  die  maxim  res  Ipsa  loguitor  was 
that  *the  occurrence  itself,  in  the  absence  of 
explanation  by  tbe  defendant,  affords  prima 
facie  evidence  that  there  wss  want  of  due  care.' 
It  is*  evidenu^  Whether  It  amounta  to  proof 
is  for  the  jury  to  say,  even  In  the  absence  of 
explanation  by  tbe  defendant.  A  very  good 
statement  of  the  law.  In  a  case  much  like  the 
present  Is  to  be  found  in  White  v.  Boston  ft 
Albany  Railroad,  144  Mass.  404  [U  N.  E.  652]. 
mie  court  said:  'If  the  shade  was  defective  and 
unssfe,  tiw  question  whether  it  wss  In  that  con- 
dition through  the  negligence  of  the  defendant 
would  be  for  the  Jury;  and  tiie  fact  that  it 
broke  and  fell  from  the  use  for  which  It  wss 
Intended  would  be  evidence  that  it  was  defective 
and  OBsafe,  and,  If  not  explained  er  controned, 
would  be  sufficient  evidence  to  authorise  the 
jury  to  find  that  the  defendant  was  nei^ent 
in  regard  to  it'  This  is  a  full  recognition  of 
the  ordinary  rule  that  Inferences  from  tbe  facts 
oC  the  case  are  for  the  jury.  Tbe  result  we 
reach  Is  also  sustained  by  a  recent  opinion  of 
Mr.  Justice  Pitney  in  tbe  United  States  Su- 
preme Court.  Swemey  v.  Erving,  228  U.  B. 
233  [33  Snp.  Gt  416,  67  U  Ed.  816,  Ann. 
Cas.  1914D.  90S]. 

"Tbe  infSrence  of  negligenee  from  tiie  mere 
hsppening  of  tbe  acddent  may  be  a  legal  Infe^ 
ence  In  tbe  sense  that  it  is  permitted  by  Uie  law, 
but  it  is  not  a  legal  inference  in  the  sense  that 
it  is  required.  It  is  true  that  in  some  cases 
language  may  be  found  to  the  effect  that  un- 
der certain  circumstances  the  burden  of  proof 
shifts,  while  other  cases  declare  quite  as  «x* 
pUdtly  Uiat  the  burden  of  proof  never  shifts." 

In  our  judgment  tbe  law  Is  correctly  re- 
flected In  the  foregoing  cases,  and  hence  we 
adhere  to  the  rule  laid  down  In  the  William- 
son Case. 

Finally,  it  la  contended  that  (be  district 
court  erred  in  ctaargtns  tbe  Jnry  as  follows: 

"You  are  tfaeretbre  fautructed  that  it  was 
the  duty  of  tbe  defendant  to  care  for  the  ssfety 
of  the  plaintiff  as  aucfa  passenger,  and  In  doinr 
so  was  bound  to  exercise  tbe  bluest  degree  of 
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eaie,  pnOaaet,  ud  fonri^t  onublcBt  with 
the  practical  operatioB  of  Us  road,  or.  In  other 
wOTdi,  tbo  ntmoot  lUll,  diligence,  and  car*  con- 
•iiteBt  with  the  buainess,  in  view  of  the  infltro- 
mentalitifla  mplored,  and  the  danger  natarally 
to  be  apprehended,  end  a  failure  to  exercise  such 
caro  would  ocnstttnte  negligence  on  die  part 
of  the  defotdant." 

Counsel  for  defendant  contend  thftt  tlie 
charge  Imposed  a  greatw  bordw  npon  tbtlT 
client  than  Is  authorized  by  law.  The  degree 
of  care  that  the  law  requires  a  carrier  to 
exercise  to  protect  Its  passenger  In  railroad 
accident  cases  Is  stated  In  10  C.  J.  p.  856,  | 
1296,  In  the  following  wordsi 

"In  a  great  majority  of  the  cases  It  is  stated 
that  the  carrier,  partlmlarlj  in  case  of  a  rail- 
road company,  must  exercise  the  utmost  care 
and  diligence,  or  the  highest  degre«  of  care,  pru- 
dence, and  foresight,  tor  the  passenger's  safety." 

Tariona  ftHsns  ot  ecpresrion  are  then  giv- 
en, and  the  cases  from  the  dUTerait  Jurisdic- 
tions in  which  expressions  such  m  we  Iult* 
copied  above  occnr,  including  Utah,  are  tbien 
collated.  At  page  858,  S  1297.  same  Tolume, 
it  is,  however  explained  what  Is  meant  by 
the  term  utmost  care  and  dilgence,  etc.  It  Is 
there  pointed  ont  tbat  the  phrase  cannot  be 
so  applied  as  to  amount  to  an  absolute  guar- 
anty or  insurance  of  the  passenger's  safety. 
Every  lawyer,  as  a  matter  of  course,  under- 
stands that;  but  the  layman,  unless  that 
term  Is  explained  would  be  very  apt  to  under- 
stand the  phrase  of  ntmost  care  and  dili- 
gence to  mean  Just  what  it  implies,  namely, 
as  a  guaranty  of  ttie  passenger's  safety.  The 
question  raised  by  this  assignment  is,  how* 
ever,  not  what  la  meant  by  the  phrase  but 
the  contention.  In  effect,  is  that  although  It 
be  conceded  that  ord^arlly  the  degree  of 
care  as  stated  In  the  foreffoln^  quotation 
must  be  exercised  by  the  carrier,  yet  tbat 
the  law  does  not  Impose  such  a  degree  of 
cure  and  diligence  in  cases  like  the  one  at 
bar.  It  seems  the  contention  Is  well  found- 
ed. We  have  carefully  examined  all  of  the 
cases  where  the  question  respecting  lade  of 
heat,  etc..  In  passenger  cars  was  involved, 
and  in  none  of  them  was  the  degree  of  care 
and  diligence  required  that  Is  stated  In  the 
Instruction  bwe  ciMBplained  of.  We  have 
hereinbefore  stated  the  care  and  dUig^ice 
that  is  Imposed  on  the  carrier  by  the  ded- 
sioos  Id  coses  like  the  one  at  bar.  True,  as 
counsel  for  plaintiff  suggest,  this  court  has 
stated  the  d^ree  of  care  and  dllIg«Dce  re- 
quired ot  the  carrier  In  ordinary  accident 
caaes  to  be  as  it  is  stated  In  10  O.  J.,  supra. 
When  we  come  to  «camlne  into  the  cases, 
however,  we  find  that  while  in  a  great  major* 
ity  of  the  Jurisdictions  Induding  Utah,  the 
degree  of  care  Is  as  stated  In  10  G.  J.,  supra, 
yet  In  those  nme  Jurladlctlooa,  when  the 


question  here  presented  has  arisen,  the  de- 
gree of  care  required  of  the  carrier  was  sadi 
only  as  we  have  ber^before  stated  it  to  be. 
If  reference  be  had  to  10  G.  J.  p.  856  et  seq.. 
where  the  general  rule  respecting  the  d^rree 
of  care  and  diligence  that  must  be  incised 
by  the  carrier  In  <»dlnary  cases  Is  stated, 
and  in  oonnectloa  therewith  examine  the 
list  of  cases  supporting  the  text  in  10  G.  J., 
and  in  doing  so  reference  Is  made  to  10  O. 
J.  p.  961,  to  whldi  we  have  before  referred, 
It  will  be  found  that  cases  from  the  same 
Jurisdiction  require  a  different  degree  of 
care  in  cases  like  the  one  at  bar  than  Is  re- 
quired In  ordinary  accident  cases.  In  the 
latter  class  of  cases  only  tbat  degree  of  care 
and  diligence  is  required  which  we  stated  In 
that  portion  of  this  opinion  where  we  refer- 
red to  the  duty  the  law  imposes  on  carriers 
In  cases  of  this  kind.  The  cases  in  which 
the  general  role  respecting  the  degree  of 
care  and  dlllgaace  Oiat  is  required  In  ordi- 
nary railroad  accidents,  ther^ore,  are  not  of 
coutroUIng  Influence  In  a  case  of  this  kind, 
where  a  dlffn^t  degree  of  care  Is  required 
by  the  decisions.  The  decisions,  therefore, 
that  prescribe  the  degree  of  care  that  must 
be  exercised  to  protect  the  passengers  In 
cases  like  the  one  at  bar  must  control,  and, 
if  they  do,  then  the  instruction  complained 
of  is  erroneous  for  the  reason  that  it  im- 
posed a  higher  degree  of  care  and  diligence 
than  the  law  requires  In  sudi  cases.  One 
need  reflect  but  a  moment  to  discover  that 
there  Is  a  valid  reason  for  the  difference 
between  the  two  classes  of  cases.  In  an  or- 
dinary railroad  case  the  passmger  g«ierally 
has  no  means  of  escape,  nor  could  he,  in 
most  cases,  avert  or  escape  the  injury  If  he 
suffers  one.  In  cases  of  this  kind  as  we  have 
pointed  out,  however,  and  as  Is  clear  from 
the  cases,  the  passenger  may  ordinarily  not 
only  avoid  serious  consequences  but  It  be- 
comes his  duty  to  do  so  where  the  opportuni- 
ty is  presented.  In  this  class  of  cases  he 
usually  has  ample  time  and  opportunity 
not  only  to  have  the  matter  complained  of 
remedied  by  notifying  those  in  charge  of  the 
train,  bnt  he  may  also  often  escape  the  con- 
sequences by  going  into  another  car,  or,  if 
necessary,  by  leaving  the  train  If  that  can 
be  done  without  great  lnconv«dence  to  him. 
There  Is  therefore  no  necessity  for  a  higher 
degree  of  care  and  diligence  in  this  class  of 
cases  than  the  one  before  stated.  The  rule 
in  this  class  of  cases  Is  therefore  based  on 
both  equity  and  utility,  which  constitute  the 
basis  of  all  Just  lawa  The  Instmctlon  last 
referred  to  is  therefore  also  erroneous. 

From  what  has  been  said  it  follows  that 
the  Judgment  should  be.  and  It  accordingly  Is, 
reversed,  and  the  cause  is  ronanded  to  the 
district  court  with  dlrectl(aui  to  grant  a  new 
trtaL  Apvell^nt  to  recover  costs. 
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ODD  FELLOWS'  BLDG.  ASS'N  v.  NAY- 
LOfi,  County  Treatnirer.   (No.  3266.) 

(Supreme  Court  of  Utah.    Dec.  19,  3918.) 

Taxation  «=9241(1)  — ExEifFnoNS  — Binx.D- 

ntQ  USBD  FOB  CHARITABLK  PDBPOSBB. 

Where  a  building  owned  by  a  charitable  as- 
sociatitm  was  in  part  rented  out  to  storeg,  the 
income  being  used  only  to  keep  the  building  in 
repair  and  for  dbaritable  and  benevolent  pui^ 
poses,  the  part  of  the  building  rented  out  to 
the  stores  was  not  exempt  from  taxation,  under 
C<mst  art  18,  |  3.i 

Appeal  from  District  Court,  Salt  Lake 
County;  3.  Louis  Brown,  Judge. 

Action  by  the  Odd  FeUlowa'  Building  Aa- 
BocUtion  against  Baymond  C  Naylor,  Coun- 
ty Treaaurer.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

0.  M.  Sullivan,  of  Salt  Lake  City,  for  ap- 
pellant. 

Richard  Hartley,  County  Atty.,  and  D,  A. 
Skeen,  Asst  County  Atty.,  both  of  Salt  Lake 
City,  for  respondent. 

THURMAN,  J.  The  plaintiff  paid  taxes 
for  the  year  1916  upMi  a  certain  lot  and  part 
of  the  hulldlng  situated  thereon  in  Salt  Lake 
City,  Utah.  The  taxes  were  paid  under  pro- 
test, and  this  action  was  brought  to  recover 
the  money  so  paid. 

No  question  arises  on  the  pleadings.  A 
stipulation  was  entered  into  l>etween  tlie  par- 
ties, which  was  adopted  by  the  court  as  its 
findings  of  fact,  from  which  findings  it  con- 
cluded the  defendant  was  entitled  to  Judg- 
ment, and  Judgment  was  entered  accordingly. 
From  the  Judgment  so  entered  plaintiff  pros- 
ecutes this  appeal. 

The  only  contention  made  by  appellant  in 
Its  brief  Is  that,  under  the  stipulated  facts, 
the  court  erred  in  entering  judgment  for  the 
defendant 

The  corporate  capacity  of  the  plaintiff,  nnd 
ownen^p  of  tbe  lot  and  building  thereon, 
are  admitted.  It  Is  likewise  admitted  that 
defendant,  as  county  treasurer  of  Salt  Lake 
county.  In  1916,  served  plaintiff  with  notice 
of  an  assessment  for  general  taxes  on  a  por- 
tion of  said  property  for  that  year,  and  that 
the  plaintiff,  to  protect  its  rights,  paid  said 
taxes  under  protest. 

The  material  facts  found  by  the  court  un- 
der the  stipulation  are.  In  substance,  as  fol- 
lows :  That  the  plaintiff  is  a  corporation.  Its 
stocltholders  consisting  of  various  lodges, 
each  and  every  one  being  a  duly  organized 
branch  of  the  Grand  Lodge  Indepradent  Or- 
der of  Odd  Fellows  of  the  State  of  Utah; 
that  the  building  owned  by  plaintiff  is  a 


iParkar  v.  Quina.  23  Utab.  332.  64  Pac.  061;  Elku 
V.  OroMbeck,  40  Utab.  9,  120  Pu.  192,  Add.  Cm. 
mtc.  »40. 


three-Story  brick,  with  lodge  halls  and  rooms 

comprising  the  second  and  third  floors,  and 
storerooms  comprising  the  first  or  ground 
floor;  that  the  second  and  third  floors.  In 
1916  and  previous  years,  were  used  by  said 
stockholders  under  a  lease  for  lodge  pur- 
puses,  and  by  other  benevolent  and  fraternal 
organizations,  under  lease,  for  tbe  same  pur- 
pose during  certain  nights  each  we^;  that 
all  of  raid  organizations  during  1916  paM 
plaintiff  for  tbe  second  and  third  floors  as 
rent  the  sum  of  $2,290;  that  tbe  rooms  on 
the  first  floor,  to  a  depth  of  about  30  feet, 
weire  rented  to  individual  private  concerns 
during  said  year  for  the  sum  of  1900;  that 
the  rear  part  of  said  flrst  floor  was  rented 
to  various  tenants  of  tiie  building  us  a  ban- 
quet hall,  and  was  used  In  connection  with 
the  lodge  halls  on  the  seomd  and  third 
floors;  that  tbe  valuation  placed  on  tbe 
building  for  tax  purposes  In  1916  was  Intend- 
ed only  to  c6ver  the  value  of  the  first  floor, 
and  that  the  tax  levied  was  upfon  such  valu- 
ation only ;  that  the  rent  collected  for  1916 
was  applied  and  used  as  follows,  to  pay  up- 
keep, repair,  heat,  light  salary  of  manager, 
and  the  balance  to  apply  on  the  original  In- 
debtedness and  Interest  Incurred  In  the  con- 
struction of  the  building;  that  after  apply- 
ing said  rentals  for  the  purposes  above  nam- 
ed said  expenses  have  been  paid  by  contribu- 
tion <>f  plaintiff's  stockholders;  that  the 
plaintiff  has  been  Indebted  for  the  construc- 
tion of  said  building  ever  since  1892;  that 
the  plaintiff's  stoAhoIders  were  not  organiz- 
ed nor  maintained  for  pecuniary  profit  but 
for  benevolent  and  diarltable  purposes,  and 
for  teaching  fraternity,  benevolence,  and 
truth,  to  relieve  distress,  bnry  the  dead,  edu- 
cate the  orphans,  and  render  financial  assist- 
ance to  their  dependent  members  and  fami- 
lies, and  to.  others  not  members ;  that  for  the 
year  1916  plaintiff's  stockholders  expended 
for  charity  $2,370  to  members  and  their  fam- 
ilies, and  to  nomnembera  and  th^r  famlllea 
$643 ;  that  each  of  said  stodvholders  collects 
monthly  dues  from  its  members  to  carry  out 
the  general  purposes  of  the  organisation,  as 
before  set  forth;  that  said  building  was 
constructed  only  for  the  purpose  of  enabling 
tbe  stockholders  to  successfully  and  ^dent- 
ly  carry  out  the  purposes  aforesaid;  that 
said  pr«niaes  have  been  used  exclusively  by 
said  plaintiff  and  Its  stockholders,  directly 
and  Indirectly,  for  such  purpose;  that  when 
the  debts  incurred  for  the  (instruction  of 
said  building  are  fully  paid  it  Is  the  purpose 
of  plaintiff  and  Its  stockholders  to  use  the 
funds  received  from  the  rentals  of  said  prem- 
ises as  tetlows:  (1)  In  the  payment  of  tbe 
upkeep  of  the  building,  including  the  heating, 
light,  Janitor  services,  and  salary  of  the  man- 
ager; to  return  the  excess  to  tbe  stock- 
holders of  plaintiff  In  proportion  to  tta^r 
stodi,  which  excesB  shall  be  paid  by  said 
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stockholdeis  Into  ttko  general  fond,  to  be  nind 
as  hereinbefore  set  forth;  tbat  the  i^remlaes 
nre  occupied  by  x^alntUTa  stockholders  for 
tlie  sole  and  only  purpose  of  carrying  out 
the  parposes  of  the  organlzatlcm.  as  hei-elnbe- 
fore  stated,  and  tbe  funds  received  by  plaln- 
tur  as  rentals  for  the  building  have  been 
mingled  with  and  used  in  the  same  way  and 
for  the  same  parposes  as  funds  paid  by  tbe 
Tarlous  indlTklnal  members  ct  the  lodges, 
stockholders  of  the  plaintiff ;  tbat  the  fun- 
damental law  of  the  Grand  Lodge  Ind^tend- 
ent  Order  of  Odd  Fellows  prehlblta  the  use 
of  rent^  flrom  said  building  from  ever  be- 
ing used  by  any  of  the  stodcholdeni  for  pe- 
cuniary profit  to  said  subordinate  lodges  (» 
any  member  thereof. 

In  stating  the  facts  upm  whtcb  the  ques- 
Uoo  of  law  arises  we  have  Indulged  In  great- 
er prolixity  pohapa  than  is  necessary  to  a 
determination  ot  the  auestlim  Involved:  bot 
as  the  objection  to  the  judgment  is  general, 
and  not  to  apy  spedflc  finding  of  fact,  we 
have  thought  it  safer  to  state  too  mudb. 
rather  than  incur  the  risk  of  omitting  some 
'material  fact 

The  undisputed  facts  being  as  above  stat- 
ed, tbe  questions  presented  for  determination 
are,  was  the  property  assessed  legally  aa- 
■eaaable,  and  did  the  court  err  In  mderbig 
jndgmott  for  the  d^endant? 

The  GwsdtutiDn  of  this  stat^  artlde  18, 
I  3,  in  part  provides : 

"Lota  with  the  buildings  thereon  used  exclu- 
sively for  either  religions  worship  or  charita- 
ble purpoees,  and  places  ot  burial  not  held  or 
used  for  private  or  corporate  benefit,  shall  be 
exempt  from  taxation." 

A.  statute  made  In  pursuance  of  this  pro- 
vision of  the  Constitution  uses  exactly  the 
sajne  language.  Hereafter,  our  reference 
will  be  to  the  constitutional  provislcu  only. 

Appellant's  contention  is  "that  lots  with 
the  buildings  thereon  used  exclusively  for 
dther  religtous  worship  or  charitable  pur- 
poses." within  the  meaning  of  tbe  Constitu- 
tion, nre  exempt  from  taxation  when  the  rev- 
enue derived  therefrom  is  devoted  exdudve- 
ly  to  either  of  the  purposes  above  named, 
without  regard  to  the  actual  use  to  which 
the  property  is  put  by  the  tenant  or  les|«e. 
This  must  of  necessity,  be  the  contention  of 
tbe  appellant,  inasmuch  as  the  property  as- 
sessed for  taxation  In  the  present  case  was 
leased  by  the  plaintiff  to  individual  private 
cwcems.  What  their  budness  was  does  not 
appear,  bat  It  la  safe  to  assume  that  they  did 
not  use  the  premises  exclusively  for  eUher 
rdisloUB  worsh^  or  charitable  purposea  If 
that  had  be«i  aa,  the  stipulation,  undoubted- 
ly, would  have  dlsdosed  the  t^ct. 

On  the  other  hand,  respondait'CQntaids 
tiiat  tlie  ezdusive  uae  to  wM^  the  properir 
Is  put,  and  not  the  proceeds  or  rental  de- 
rived  therefrom,  determines  the  question  as 


to  whetber  or  not  tt  is  exempt  from  tazattm 
within  the  purview  of  the  Omstltutlcm. 

In  our  ophilon  this  identical  question  has 
already  been  determined  by  this  court  In  a 
case  in  whldi  all  the  members  of  the  court 
concurred.  Parker  v.  Quhm.  23  Utah,  332, 
64  pac.  961. 

In  that  case  the  plaintiffs  were  trustees 
for  the  Fifteenth  Ward  Belief  Society,  a 
charitable  organization,  and  as  such  trustees 
held  tbe  title  to  certain  premises  situated  in 
Salt  Lake  City.  Tbe  prendaes  consisted  of 
a  two-story  brick  building,  tlie  upper  story 
of  which  had  be«i  used  continually  by  the  a»- 
so<datl<m  for  the  bedding  of  meetings  and  per* 
formanoe  of  woiic  by  Us  members  in  the  fur- 
therance of  its  charltaUepurposesL  Thediaxl* 
table  purposes  of  tlie  assodatlon  consisted  pri- 
marily in  ministering  to  the  poor,  sick,  and 
destltate  memburs  ot  the  commnoity.  The 
lower  floor  of  the  bull^Ui^  contained  twostore- 
rooms,  <Hie  of  whldi  was  rented  for  912.60  per 
mouth,  and  the  other  was  b^ng  offered  on  the 
same  terms,  but  was  vacant.  When  the  action 
was  commenced  all  of  the  rental  reo^ved  by 
the  association  from  the  premises  in  question 
was  devoted  to  ^writable  purposes,  and  the 
members  of  the  association  served  without 
remuneratUm.  In  1900  the  i»remlses  were 
assessed  f<nr  taxes,  and  suit  was  Instituted 
against  the  treasurer  of  Salt  Lake  county  to 
enjoin  taxation  on  the  premises  as  long  aa 
they  were  used  lor  diaritable  purposes.  The 
trial  court  found  that  the  land  was  valued 
at  $1,060.  the  building  and  invtrovements 
thereon  at  91,000,  and  tbat  a  taix  apportion- 
meat  ct  the  assessment  on  the  building  was 
9600  for  the  lower  story  and  9400  for  the  up- 
per. The  court,  however,  found  for  the  de- 
fendant, and  dismissed  the  actlnL  This 
court,  on  appeal,  reversed  the  judgment,  and 
directed  the  trial  court  to  modify  the  same 
by  exenq>ting  the  upper  story  of  the  build- 
ing, which  had  been  used  by  the  assocdatlon 
exclusively  for  charitable  purposes,  and  sue* 
talned  the  Judgment  as  to  the  ronalnder  of 
the  premises. 

Tbe  contention  of  the  appellants  In  that 
case  was  the  same  as  that  of  appellant  here. . 
that  as  long  as  the  proceeds,  rentals,  and 
receipts  of  the  association  from  the  premises 
in  question  were  used  exclusively  for  char- 
itable purposes,  the  premises  were  exempt, 
under  Revised  Statutes  of  Utah  1688,  then 
in  force.  The  language  of  that  statute,  so 
far  as  applicable  to  this  case,  was  the  same 
as  the  constitutional  provision  above  quoted. 
The  court,  in  deciding  tlie  question,  speaking 
through  Hon.  George  W.  Bartch,  then  Justice, 
after  cmnmentlng  upon  the  rule  that  statutes 
exempting  property  frtmi  taxation  are  con- 
strued strictly  against  the  exemption,  and 
after  quoting  the  consUtutional  provision  and 
statute  above  referred  to,  said: 

"Zt  will  be  noticed  that  tbe  provisions  of  the 
CoDstitntioD  and  of  tbe  statute  are  practical- 
ly the  saow,  ocept  tbat  the  statute  omits  die 
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wordi  'manieipal  owpoiatbiiB*;  but  tUs  omis- 
uon  Is  not  material  in  tbis  case.  Tlie  exemp- 
tions thus  expressly  granted,  as  we  have  seen, 
form  an  exception  to  the  general  rule  that  every 
Bpcciee  of  property  within  the  state  is  liable 
to  bear  Its  just  proportion  of  the  public  burden. 
Any  property  falling  within  the  exception  is 
rdteased  from  tliia  bnrden,  and  muAi  rtAmm  is 
jnstified  <m  the  theory  that  the  state  derives 
some  pecnllar  benefit,  whatever  that  may  be, 
frmn  such  propnty.  Among  the  several  classes 
of  property  exempt  are  'lots  with  the  build- 
ings thereon  used  exclusively  for  either  religious 
worship  or  charitable  purposes.'  In  the  case 
at  bar  the  'relief  society,'  wbldi  owns  and  man- 
flgea  the  property  over  which  this  controversy 
arose,  was  organized  and  acts  exclusively  for 
charitable  purposes.  It  ministers  to  the  poor, 
sick,  and  ^stltnte  f>f  tite  cMnmnnlty.  Its  pur- 
poses  are  enssUent,  and  the  means  adopted 
commendable,  and  no  doubt  the  state  is  meas- 
urably Iwnefited  by  having  its  poor  and  help- 
less subjects  under  the  benign  protection  and 
care  of  anch  a  society.  If,  therefore,  In  the 
fundamental  law,  in  addition  to  specifying  lots 
and  buildings  thereon  used  'exclusively'  for 
charitable  purposes,  rentals  derived  from  such 
buildings,  and  used  for  sacb  purposes,  were  al- 
so ennmmted,  wa  vooM  have  no  difficulty  in 
this  case  in  declaring  the  whcte  proper^,  in- 
eluding  the  portion  raited  and  held  for  rent, 
exempted  fnnn  taxation;  hut  the  lawmakers 
did  not  see  fit  to  extmpt  such  rentals  in  express 
terms,  and  we  can  furnish  no  aid  by  construc- 
tion. Only  such  of  the  society's  property,  there- 
fore, as  ia  occupied  and  used  'exclusively'  for 
rbaritable  purposes  Is  exempt  from  taxation. 
It  follows  that  the  exemption  does  not  extend 
to  that  pOTtion  not  appropriated  by  the  society 
to  iU  own  use,  bat  held  as  a  source  of  revenue. 
Etq>ecial1y  is  this  so  since  the  value  of  each 
portion  is  ascertainable  as  appears  from  the 
findings  of  the  court.  Where,  therefore,  as  in 
this  case,  a  portion  of  certain  property  owned 
by  a  charitable  institution  is  occupied  and  used 
by  it  for  charitable  purposes,  and  the  other  por- 
tion thereof  Is  devoted  to  purposes  of  revenue, 
the  portion  used  and  occupied  for  charitable 
purposes  is  exempt,  and  the  portion  not  so  used 
and  occupied  is  subject  to  taxation." 

Unless  the  doctrine  enunciated  in  that  case 
Is  wrong,  especially  the  excerpt  from  the 
oplitton  whldi  we  have  quoted  at  con' 
slderable  length,  It  is  difficult  to  see  how  the 
appellant's  contention  In  the  present  case  can 
he  upheld.  But  the  doctrine  there  enundat- 
ed  was  expressly  approved  In  a  later  case 
(Elks  V.  OroeBbe<^,  40  Utah,  9,  120  Pac.  192, 
Ann.  Cas.  1914C,  940).  There  Mr.  Justice 
McOarty  delivered  the  opinion  of  the  court, 
in  the  course  of  which,  at  page  21  of  40  Utah, 
nt  page  199  of  120  Pac.  (Ann.  Cas.  1014C, 
910),  he  said : 

"Respondent,  in  support  of  his  contention 
that  the  property  In  question  is  not.  In  the 
meaning  of  the  law,  used  exclusively  for  char- 
itable purposes,  cites  the  case  of  Parker  v. 
Quinu,  23  Utah.  332,  04  Pac.  961.  In  that  case 
the  Sifteanth  Ward  Relief  Society,  a  dtaritabie 
organisation,  owned  a  two-story  bri^  building, 
the  upper  itnry  of  wbidi  was  used  contiiinous* 


ly  by  the  society  tar  the  h<^dlng  of  meetings  and 
the  performance  of  work  by  its  members  in 
furtherance  of  Its  chariubte  purposes.  The 
lower  floor  of  the  building  contained  two  store- 
rooms, one  of  which  was  rented  for  $12.50  per 
month,  and  the  other,  at  the  time  the  case  was 
tried,  was  offered  for  rent.  The  rental  received 
was  uifed  for  charitable  purposes.  The  plaintiff 
claimed  that  the  property,  including  the  two 
rooms  which  were  held  merely  as  a  source  of 
revenue,  the  use  of  which  had  nothing  to  do 
with  the  charitable  work  of  the  society,  was 
exempt  from  taxation.  The  court  held,  and 
properly  so,  that  the  portion  of  the  building 
which  was  not  used  by  the  organisation  for 
its  own  purposes,  but  was  k^t  as  an  invest- 
ment for  business  purposes,  was  not  exempt 
from  taxation." 

Then  the  learned  Justice  proceeds  to  quote 
aivrovingly  the  latter  pcHiioa  of  tbe  excerpt 
above  quoted  from  tbe  <^ufani  of  Mr.  Justice 
Bartch. 

Tbe  case  of  VaAer  t.  Qdiim,  supra,  to 
the  mly  case  thus  ftir  dedded.  by  tUs  court 
Involvtug  the  identical  aueatltm  iweeented 
by  this  appeal.  As  we  have  sbown,  tbe  doc- 
trine of  that  case  Is  approved  and  conflmied* 
1^  tbe  i^nlon  in  tbe  case  of  Ellu^  etc.,  t. 
Groeebeck,  supra,  and,  as  these  are  the  only 
decisions  by  tbls  court  rtiaUng  to  tbe  ques- 
Hon  presMited  her^  we  are  unable  to  see 
why  tb^  should  not  ctmtrol  our  determina- 
tion of  tbe  present  case,  unless  tbm  is  some 
inflnnlty  in  tbe  decisions  affording  substan- 
tial reasons  wby  tbey  should  be  overruled. 

Appellant  In  tbls  case  makes  no  attempt  to 
aT<dd  tbe  force  and  effect  of  tbe  decision  lo 
tbe  Qulnn  Oaoa  trying  to  distinguish  Its 
facts  tiom  ttiose  in  the  case  at  bar.  Indeed, 
In  our  Judgment,  It  would  be  futile  to  at- 
tempt a  distinction  that  could  In  any  manner 
aid  tbe  appellant  in  Ibe  position  It  has  as- 
sumed. But  while  It  does  not  attempt  a  dis- 
tinction as  to  the  fact^  anKll&ht  does  in- 
sist, with  considerable  force  and  Ingenuity, 
that  tbe  construction  given  to  the  constitu- 
tional provision  In  botb  tbe  Qirinn  and  the 
Elks  Cases  is  wrong,  and  in  Its  brief  pro- 
ceeds to  place  Its  construction  upon  the  pro- 
visUm,  by  which  construction  It  seems  to 
think  a  different  conclujdon  should  have  been 
arrived  at  by  tbe  court  While  we  are  of 
the  Clinton  that,  even  If  the  cmstmction  on- 
tended  for  by  anwilant  were  adopted.  It 
coidd  not  aid  It  in  its  present  contentl(Hi, 
still  out  of  d«feraice  to  the  views  of  an>el- 
lant's  counsd,  who  ni^es  tbe  Importance  of 
a  differait  construction,  we  will  here  under- 
take to  state  bis  position.  He  tnidsts,  in  ef> 
feet,  as  we  understand  It  that  the  constitu- 
tional provlslm  should  be  construed  as  If  It 
read  as  follows:  IiOts,  with  tbe  buildlngB 
thereon,  used  excluslT^  for  religious  wor> 
ship,  when  not  b^  tor  private  or  corporate 
baiettt,  shall  be  exonpt  from  taxation.  Lots, 
with  tbe  buildings  tiiereai,  used  ttcdurivrty 
for  cbaritable  purposes,  when  not  bdd  or 
used  tor  private  or  corporate  benefit^  diall 
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vate  or  corporate  gain  Is  within  the  contrai- 
Idatlon  of  the  owner,  but  In  the  utmost  good 
faith  the  owner  intends  to  use  erery  cent  of 
the  Income,  except  suffldrat  for  the  upkeep 
and  repair,  for  rellglouB'  or  charitable  pur- 
posea  The  assessor  appears  on  the  scene; 
he  attempts  to  assess  the  property,  and  the 
owner  says  he  is  using  that  property  .ezdu- 
slrely  for  religious  worship,  or  that  be  is 
using  it  ezclnslTely  for  charitable  purposes 
and  not  for  private  or  corporate  benefit.  Un- 
der the  contratlon  of  counsel  for  at^lant, 
we  do  not  see  why  this  could  not  be  done. 
If  it  can  be  done  by  an  ecdeeiastlcal  or 
charitable  organisation  it  can  be  done  by  an 
IndlTidnal  or  corporation  who  devotes  the 
income  to  religious  or  charitable  purposes. 
If  sudi  were  done  we  have  no  means  ct 
knowing  what  the  loss  In  revmue  to  the  state 
would  be,  but  tiie  sum  would  unquestionably 
be  so  vast  as  to  forever  predude  the  Idea 
that  the  Oonstltution  is  susceptible  of  any 
such  construction  as  that  conteoded  for  by 
appellant.  On  this  question  we  unqualified' 
ly  ai^rove  that  portion  of  the  <^inioD  in  the 
Qulnn  Case^  heretofore  quoted,  wherein  the 
learned  justice  says: 


be  exemi>t  from  taxation.  Places  of  burial, 
not  held  or  used  for  private  or  corporate 
bmeflt,  shall  be  ezeo^ted  from  taxation.  It 
must  be  admitted  that  counsel,  by  his  analy- 
sis of  the  provision,  has  made  his  conception 
of  its  meaning  exceedingly  dear  and  intel- 
ligible. It  makes  the  clause,  "not  held  or 
used  for  private  or  corporate  gain,"  a  qual- 
ifying clause  for  each  of  the  purposes  for 
which  the  property  shall  be  exempt,  instead 
of  merely  qualifying  "and  places  of  burial" 
only,  whldi  latter  we  had  hitherto  supposed 
was  its  plain  and  natural  meaning.  If  we 
have  accurately  reflected  the  position  of 
counsel  as  to  the  real  meaning  of  the  Consti- 
tution, then,  in  the  last  analysis,  his  conten- 
tion is,  as  we  assumed  in  the  banning,  that 
as  long  as  the  character  of  the  property  men- 
tioned in  the  Ckmstltutim,  or  the  rents,  is- 
sues, and  receipts  therefrom,  are  used  ex- 
cluslvdy  for  religions  worship,  charlteMe 
purposes,  or  places  of  burial,  without  private 
or  corporate  beneflt,  said  xffoper^  flball  be 
exempt  from  taxation. 

We  submit  that  such  a  construction,  in  our 
Judgment,  would  amount  to  an  absolute  per- 
version of  the  plain  meaning  and  intent  of 
the  tramers  of  the  Gmistitution  and  the  dtl- 
t&ia  at  the  state  who  afterwards  voted  for 
its  adoptlMi.  If  we  will  cmuAAer  for  a  mo- 
ment Qie  situation  to  which  audi  a  construc- 
tion could  and  might  possibly  lead,  every 
pers<m  of  average  intdllgence  must  at  once 
arrive  at  the  conclusion  that  sudi  cannot  be 
the  meaning  and  Intention  of  the  Constitu- 
tion. To  begin  with,  it  must  be  conceded 
that  the  ownerrf  of  properly,  to  be  exempt 
within  the  purview  of  the  Constitutl<m,  are 
not  limited  to  ecclesiastical  or  diaritable  or- 
ganizations, but  the  exemption  privilege  Is 
extended  to  the  dass  of  property  mentioned, 
without  regard  to  the  character  of  its  owner, 
mie  owner  may  be  a  diurch  organlzatlra, 
a  charitable  or  fraternal  organizatl(Hi,  or  it 
may  be  a  private  Individual  or  a  corporation. 
It  will  also  be  conceded,  we  assume,  that  & 
very  large  proportion  of  the  taxpayers  of  the 
state  of  Utah  annually  contribute  consider- 
able sums  to  the  maintenance  of  religious 
worship  and  for  diarltable  purpotiea  Hie 
aggr^ate  of  these  contributions  would  un- 
doubtedly, ^ount  to  mlUions.  ;Mow,  let 
us  suppose  that  these  taxpayers,  whether  In- 
dividuals or  corporations,  should  conceive 
the  idea  that.  Inasmuch  as  they  intend  to 
contribute  in  any  event  to  these  religious  and 
benevolent  purposes,  they  will  do  so  in  such 
manner  as  to  avoid  the  payment  of  taxes  on 
a  substantial  portion  of  their  property. 
Each  of  them,  in  pursuance  of  this  idea,  in- 
vests in  a  lot  or  lots,  with  a  building  or 
buildings,  to  such  an  extent  that  the  income 
derived  from  the  rents,  Issues,  and  profits 
of  the  pcopertj  will  pay  for  the  upkeep  and 
reimlr  thereof  and  enough  over  to  satisfy 
his  conscience  respecting  his  religious  and 
charitable  obligations.  Not  a  dollar  for  iirl' 


"If.  therefore,  in  the  fandamenttl  law,  In  ad- 
dition to  speeitying  lots  and  buUdiagi  titereMi 
used  'excloslvdy'  for  charitable  purposes,  rent- 
als derived  from  such  buildings  and  used  for 
luch  porposes  were  also  enoioerated,  we  would 
have  no  difficulty  in  this  case  In  declaring  the 
whole  property,  Includiog  the  portion  rented 
and  held  for  rent,  exempted  from  taxation ;  but 
the  lawmakers  did  not  sed  fit  to  exempt  sach 
rentals,  in  express  terms,  and  we  can  fornish 
no  aid  by  construction.  Oidy  inch  ot  the  so- 
ciety's pn^wrty,  thertfore,  as  is  occupied  and 
uied  'ezdusively'  for  charitable  purposes.  Is 
exempt  from  taxation.  It  follows  that  the  ex- 
emption does  not  extend  to  that  portion  not 
appropriated  by  the  aodety  to  its  own  use,  but 
held  as  a  source  of  revenue.*' 


The  question  involved  Is  of  suproae  Im- 
[wrtance  both  to  the  tazpayera  of  the  state 
at  large  and  to  the  ownera  of  property  dalm- 
ing  exemption  from  taxation.  For  that  rea- 
son we  have  quoted  at  considerable  length 
frcHU  the  opinion  In  the  Qulnn  Case,  which 
we  cannot  consider  in  any  other  light  than 
as  cwcluslve  and  controlling  In  the  present 
case. 

Much  has  been  said  In  argnment  upon  the 
question  as  to  whether  or  not  a  strict  or 
liberal  c(mstmctl(Hi  ^uld  be  adopted  in 
seekii^  to  ascertain  the  meaning  of  the  con- 
stitutional provlslMi  Involved.  In  our  Judg- 
ment, as  contaided  by  respmdmt,  "there  is 
no  room  for  construction."  The  language  Is 
plain,  unequivocal,  and  unambiguous.  The 
building  itself,  or  the  portltm  thereof  for 
f^ch  exemption  Is  claimed,  as  distinguished 
from  the  rent  or  income  derived  therefrom, 
must  be  usedexduslv^  for  religious  worship 
or  diaritable  purposes.  This  we  brieve  to  be 
the  plain  meaning  of  the  Gtmatltntlffli,  wheth- 
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er  we  adopt  a  strict  or  a  liberal  coDstmctioa. 
The  opinion  In  the  Qulnn  Case  by  an  undivid- 
ed court  beld  that  to  be  the  true  meaning, 
and,  as  before  suggested,  the  court  in  the 
Blka  Oase  unanimously  adopted  the  same 
Tlew,  although  disagreeing  on  other  ques- 
tions not  pertinent  to  this  appeal. 

As  to  the  Question  of  a  strict  or  liberal 
construction,  If  it  were  at  all  controlling  In 
this  case,  we  might  suggest  that  ap[>ellaDt 
has  no  reason  whatever  to  complain.  A  strict 
constmctlon  of  the  constitutional  provision, 
as  we  understand  It,  would  subject  the  en- 
tire building  to  taxation,  for  the  reason  that 
It  Is  not  all  used  excluHvely  for  religions 
worship  or  charitable  purposes.  We  are 
clearly  of  the  opinion  that  the  court  la  the 
Qulnn  Case  adopted  an  exceedingly  liberal 
construction  when  It  held  that  the  property 
might  be  segregated  for  purposes  of  taxation. 

Prom  our  point  of  view  It  would  serve  no 
useful  purpose  to  bring  In  review  the  ded- 
sions  of  courts  In  other  jarlsdlctlcms.  As 
will  appear  from  a  careful  examination 
of  the  eases  cited  in  the  opinion  In  the  ESks 
Case,  supra,  the  declslws  of  courts  In  other 
states  of  the  Union,  because  of  varying  stat- 
utes, are  more  or  less  In  coaBlct  on  this  and 
cognate  questions,  and  any  attempt  to  har- 
monize them  would  pertiaps  result  In  hope- 
less confusion. 

In  conclusion  It  is  suffldent  to  say  that  on 
the  single  question  presented  for  our  con- 
sideration, and  the  one  on  which  this  case 
must  be  decided,  our  own  decisions  are  en- 
tirely harmonious.  We  see  no  reason  for 
departing  from  the  views  therein  expressed 
as  far  as  the  question  presented  here  is  con- 
cerned. 

For  the  f(H%golng  reasons  the  Jodgmrat  of 
the  trial  coart  1b  affirmed,  at  anwllant^a 

costs. 

FMOK,  C.  J.,  «nd  McOAKTX,  COHF- 
BfAN,  and  QIDBON,  33.,  coacar. 


STAM  v.  OGDBN  PACKING  &  PBOVI- 
SION  CO.    (No.  3229.) 

(Supreme  Court  of  Utah.   Dee.  17,  191&  On 
Petition  for  Beliearfaig,  Jan.  11,  1919.), 

1.  Tbiai,    (jtsslSOCl)— Direction  of  Vebdict 

— SUFTICIENCT    of  EVIDENCE. 

If  there  is  substantial  evidence  upon  which 
to  base  a  v«rdict,  the  court  will  not  withdraw 
the  case  frmn  tlie  iory  or  direct  what  their 
verdict  should  be. 

2.  Masteb  and  Servant  «s>218<3>— Asscup* 
TioN  OF  Risk—Dangbbods  Machineht. 

A  16  year  old  boy,  whose  hand  was  caught 
in  a  sausage  casings  cleaning  macbine,  and  who 
had  worked  at  the  machine  for  three  month* 
and  was  instructing  other  employte  in  its  use, 


assumed  the  risk,  In  the  absence  of  abnormal  of 
unusual  conditions  at  the  time. 

3.  Master  and  Sebvant  «=»105(2),  121(5)— 
Injubibs  to  Sebvant-<3uabd8  and  Safstt 
Dbtiobs. 

In  an  action  for  personal  injuries  by  a  mi- 
nor whose  hand  was  caught  in  a  sausage  cas- 
ings cleaning  macbine  operated  by  electricityr 
negligence  cannot  be  predicated  on  failure  to 
provide  safety  plates  and  foot  devices  for  stop- 
ping the  DJBiHiiue,  where  it  did  not  appear  that 
such  devices  were  practical  or  used  by  other  em- 
ployers. 

4.  Master  and  Servant  «=»218{3>— Inju- 
ries TO  MiHOBS— AssuuenoN  or  Risk. 

Minority  alone  does  not  relieve  one  from  as- 
sumption of  risk  inddent  to  the  employment* 
the  question  being  one  of  actual  or  presumed 
knowledge  and  appredation  of  dangers.' 

5.  Master  and  Servant  «s>286(41)  —  Ob- 
DEBS— Wabning — Question  pob  Jubt. 

Where  a  16  year  old  boy  was  injured  by 
having  his  hand  caught  in  a  sausage  casings 
deaning  machine  immediately  following  an  or- 
der from  his  foreman  to  work  faster,  defendant 
could  not  as  a  matter  of  law  be  held  free  from 
n^ligence  in  giving  sudi  order  without  accom- 
panying it  with  a  wamfng.! 

a  Uastbb  ahd  ^vaht  ^288(11)  —  As-^ 
BtncFTzoiT  OP  Risk— QcEfimoH  fob  Jubt.  . 
A  le  year  <dd  boy,  injured  by  hteving  his 
hand  drawn  into  a  sausage  casings  cleaning  ma- 
chine, immediately  following  an  order  by  bis 
foreman  to  work  faster  not  accompanied  by  any 
warning,  did  not  assume  the  risk  as  matter  of 
law. 

7.  Master  and  Servant  «ss»28&(14}— €on- 

TBIBDTOBT  NEGiAoBMCS  —   QDEBTIOH  ><0B 

Jubt. 

A  16  year  old  boy,  injured  by  having  his 
hand  drawn  into  a  sausage  casings  cleaning  ma- 
chine immediately  following  an  order  by  his 
foreman  to  work  faster  not  accompanied  by  any 
warning,  was  not  guilty  of  ctmtributory  negli- 
gence as  matter  of  law. 

8.  Appeai.  and  Ebbob  «s»999(3)— Retxxw^ 
QuEsnoHS  OF  Fact. 

It  is  cmly  where  It  is  dear  in  personal  in- 
jury cases  that  there  is  no  negligence,  or  that 
there  is  contributory  negligence,  or  that  the 
party  complaining  assumed  the  risk  in  question, 
that  the  appellate  court  can  interfere  with  ver^ 
diet  as  a  matter  of  law. 

9.  Appeax.  and  Ebbob  «s»1064(3)— Bbtzbw— 

Curb  or  Error. 
Id  a  servant's  action  for  injuries,  error  in. 
giving  oral  instructions,  where  the  statute  re- 
quired them  to  be  in  writing,  was  cured  when 
such  instructions  were  incorporated  in  the 
written  instructions  on  the  objecdng  psrty's 
request. 


^  Tuckett  v.  steam  A  Hand  Laundi?,  30  Utab,  29J 
84  Pac.  50T,  4  L.  R.  A.  (N.  S.)  990.  116  Am.  St.  Rep. 
m-,  Fowkr  V.  Cement  Oo..  39  UUb.  S7S,  S74.  U7 
Pao.  4(G ;  Toon*  v.  O'Nell  Conttructloa  Co.,  »  Utah, 
3St,  m  Pac  U. 
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IOl  BluisB  .urn  SmtMsn  ^16S(l>^WiAH' 

IHG  AlfD  iNSniTCnOH. 

The  emplajtr  must  antidpate  tjiat  a  minor 
will  exoxdse  snch  care  only  aa  is  ustial  amraig 
cbildren  of  th«  same  age,  capacity,  and  ezperi- 
«Dce,  and  must  Instruct  and  warn  htm  to  that 
he  may  appredate  the  danger. 

11.  Tbial  ^»244(4)  —  iNSTBUonons  —  Bk- 

FHABIS  ON  EVIDBNCI, 

An  instruction  as  to  plaintiff's  knowledge 
and  appreciation  of  the  dangers  of  his  employ- 
ment held  not  erroneous  as  emphasizing  evi- 
dence 

12.  Appsai.  aho  e^ob  «=9731(5)— Assign- 

)f£NT  or  IQBBO&— SumCIENCT  OT  EVIDENCE. 
Court  on  appeal  will  not  review  CTideuce, 
where  particulars  as  to  wherein  evidence  Is  in- 
sufficient are  not  specified  in  the  assignment  of 
error.* 

On  Fetidon  for  Beheariag. 

13l  Hum  AND  Sebvaht  «s»14ft(9!)-^KO- 
uaiBOE  IN  GxvxNa  Osdkk  to  Minos  Snv- 

ANT. 

Where  a  minor  waa  injured  by  having  his 
hand  drawn  into,  a  sausage  casings  cleaning 
madiine  immediately  after  being  ordered  by  his 
foreman  to  work  fester,  whether  the  foreman 
was  present  at  the  mwnent  of  the  acddoit  was 
immateriaL 

14.  Master  and   Sebtant  «=>27S(19)— In- 
JDBIES  TO  Sebtant  —  Evidence  —  Sdfti- 

CIEWCT. 

Where  a  16  year  old  boy  was  injured  by 
having  his  hand  drawn  into  a  sausage  casings 
eleaning  madiine  ft^wing  an  order  to  work 
faster,  evidence  held  to  show  that  he  was  in- 
jured while  carrying  out  such  order  and  while 
trying  to  show  Us  coen^loyfis  how  to  do  so. 

Appeal  from  District  Court,  Wel>er  Coun- 
ty; A.  W.  Agee,  Judge. 

Action  by  WilU&m  Stam,  an  Infant,  by 
£wt  Neateboom,  his  guardian,  against  the 
Ogdea  Fackdng  &  Provision  Company.  S^m 
a  Judgment  for  plalntitc  and  denial  of  a  new 
trial,  defendant  ai^eals.  Affirmed. 

Boyd,  De  Vine,  Bccles  &  WooUey,  at  Og- 
deu,  for  appellant. 

Joseph  E.  Evans  and  C.  R.  Hollin^wortb, 
iHJtli  of  Ogden,  for  respondent. 

THtTRMAN,  J.  Plaintiff,  WUUam  Stam, 
an  infant,  by  his  guardian.  Evert  Neuteboom, 
brought  this  action  for  the  recovery  of  dam- 
ages resulting  from  injuries  received  while 
In  the  employ  of  defendant  at  its  packing 
plant  in  Ogden  City,  Utah.  The  defendant 
was  engaged  in  the  business  of  slaughtering 
ftnl?npi^  and  packing,  dressing,  and  manu- 
facturing meats,  saosages,  etc.,  derived  whol- 
ly or  in  part  from  sheep,  bogs,  beeves,  or 
other  animals.  The*  plaintiff's  particular 
onploymeut  was  In  connection  with  a  certain 
machine  c^rated  for  cleaning  guts  of  ani- 
mals to  be  Qsed  as  casings  In  the  manofiac- 


tnriag  of  ouuacas.  Then  gats  vill  heienfk* 
er  be  called  "caslngSi**  and  the  matddne  so 
opmted  the  "ca^ngs  tileaniag  machine." 
The  machine  consisted  of  a  large  toUsr  at- 
tadied  to  a  flat  table  so  ftLtuated  that  the 
top  of  the  roller  was  on  a  level  with  the 
top  of  the  table.  This  rollw  was  about  2 
feet  in  diameter.  Above  this  were  two  roll- 
ers on  the  same  level,  each  about  ft  Inches  in 
diameter,  containing  knives  so  set  in  the 
rollers  that  when  In  rapid  motion  the  knives 
would  scrape  and  lAmjk  the  easinga.  One  9C 
the  small  ndlezs  reTolved  at  a  rate, of  about 
1.S00  rerolotlons  a  minute,  the  othw  smaU 
roller  at  about  8,000,  and  the  large  one  be- 
low at  about  fiO.  The  machine  was  operated 
tij  an  electric  motor,  and  a  switch  for  turn- 
ing the  currrat  00  and  off  was  attached  to 
the  north  wall  of  the  room,  a  distance  of  IS 
or  18  feet  from  the  machine. 

The  plaintiff,  at  the  time  of  the  accident, 
was  in  the  act  of  feeding  the  machine  or 
placing  the  casings  where  they  would  be 
drawn  between  the  rollers,  when  by  some 
means  his  right  hand  was  caught  and  drawn 
Into  the  machine.  His  hand  was  cut  and  lac- 
erated to  such  an  extent  as  to  require  ampu- 
tation, and  later  on  a  second  amputation  be- 
came necessary  at  a  point  aiwut  halfway 
between  the  wrist  and  elbow,  by  means  of 
which  plaintiff  became  and  was  permanently 
and  seriously  Injured. 

The  specific  acts  of  negligence  alleged  in 
the  complaint  and  relied  on  were,  in  sub- 
stance :  (1)  That  the  location  of  the  electric 
switch  above  referred  to  was  so  far  away 
frcon  the  machine  as  to  render  the  person 
wwklng  thereat  unable  to  nmrenlently  shut 
vlt  the  current  and  stop  the  ma<dilne;  Gi> 
that  in  the  exerdse  of  ordinary  care  a  safety 
plate  should  have  been  used  ao  that  the  per- 
sf«  working  at  said  raadilne  could  not  get 
his  band  caught  fliereln ;  (8)  that  defendant 
should  have  provided  a  safety  device  that 
could  have  been  operated  by  plaintiffs  foot 
BO  that  the  madilne  could  have  been  quickly 
and  instantly  st(^«d;  that  plalntlffwas 
rally  16  years  of  age,  vras  ine^Mrlencea  tn 
the  operation  of  the  madilae,  and  was 
without  knowledge  as  to  Ihe  danger  Indl- 
dent  thereto,  and  In  the  exercise  of  ordinary 
care  the  defendant  should  have  Instructed 
the  plaintiff  and  warned  hlm  concerning  the 
danger,  but  failed  to  do  so,  and  negligently 
ordered  him  to  work  faster  at  said  machine, 
and  on  the  day  of  the  accident  demanded 
that  plaintiff  do  more  work  on  said  machine 
than  he  had  been  doing  theretofore. 

The  defendant,  answering  the  complaint, 
admits  the  plaintiff  was  in  its  employ,  and 
that  be  was  injured  as  alleged,  but  denies 
that  defendant  was  negUgent  in  any  of  the 
particulars  mentioned.  Defendant  affirma- 
tively alleges  that  plaintiff  was  guilty  of  con- 
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tmmtoiy  a^tUgence,  aod  tbat  he  asamned 
the  risk. 

^e  ease  vu  tried  to  a  Jury  and  a  ver- 
dict rendered  for  plaintiff.  Judgment  was 
dnly  entered,  motion  for  a  new  trial  overml- 
ed,  and  defendant  appeals. 

Appelant  assigns  as  error  the  refusal  of 
the  coart  to  direct  a  rerdlct  for  defendant 
at  its  request,  tbe  glTiag  ot  certain  Instruc- 
tions to  the  jury,  the  refusal  to  instruct  as 
requested  by  defendant,  the  maktiv  of  cer- 
tain remarks  tbe  court,  and  tbe  order  of 
tbe  coort  oTorruling  the  mottm  for  a  new 
trial. 

At  the  close  of  plalntUTs  testlmooy.  de- 
fendant rested,  and  moved  for  a  directed 
verdict.  Several  grounds  were  spedflcally 
stated,  but  In  snbstance  and  effect  they  may 
be  embodied  In  two  propositions,  to  wit :  (1) 
That  the  negligence  of  the  defendant  was 
not  proven ;  and  (2)  that  the  plaintiff  by 
virtue  of  bla  exi>erleDce,  knowledge,  and  nn- 
derstandtng  of  conditions  and  appreciation  of 
danger,  assumed  the  risk  of  whatever  Injury 
be  sustained. 

Tbe  court  overruled  the  motion  and  sub- 
mitted the  case  to  the  jury. 

It  becomes  necessary  at  this  point  to  re- 
view the  testim<my  for  the  purpose  of  de- 
termining whether  or  not  there  was  any  sub- 
stantial evidence  upon  which  to  base  a  ver- 
dict. 

There  was  substantial  evidence  tending  to 
show  that  the  plaintiff  was  only  16  years  of 
age  at  the  time  of  the  Injury;  that  be  was 
foreign  bom,  but  was  of  average  Intelligence 
for  a  boy  of  that  age ;  that  he  had  been  in 
tbe  employ  of  defendant  for  about  3  months 
at  the  time  of  the  accident  which  resulted  In 
the  Injuries  complained  of;  that  during  all 
that  time  he  had  been  engaged  as  a  feeder 
of  the  machine  heretofore  described;  that 
he  understood  the  operation  of  the  madilne 
and  the  danger  Incident  thereto  when  It  was 
In  motion ;  that  he  had  taught  other  em- 
ployes how  to  operate  It ;  that  the  machine 
was  fed  by  putting  tbe  casings  Into  the  end 
of  die  maditne  Instead  of  the  side ;  that  the 
plaintiff  In  feeding  the  machine  would  double 
the  casings  over  his  thumb  to  prevent  their 
allpidng  from  him ;  that  the  general  descrip- 
tion of  the  madilne  and  premises  was  aa 
heretofore  stated;  that  It  required  two  «o- 
ployte  to  operate  tbe  machine— one  to  feed 
it,  or  start  the  casings  between  the  rollers, 
and  the  other  to  pull  them  through  and  take 
them  away — that  on  the  morning  of  the  ac> 
ddent  another  employe  whom  the  plaintiff 
had  instructed  was  engaged  in  feeding  the 
machine  but  was  operating  more  slowly  than 
it  had  been  done  before ;  that  the  foreman  of 
the  defendant  in  charge  of  this  particular 
work,  being  present,  ordered  the  plaintiff  to 
work  faster  in  order  to  clean  all  the  casings 
so  that  none  would  have  to  be  thrown  away  ; 
that  the  plaintiff  Immediately  commenced 


feeding  the  machine  faster  as  directed,  and 
a  few  minutes  tbereaftn  blii  right  hand 
was,  by  some  means,  caught  between  the 
rollers  and  drawn  Into  tbe  madilnb  Tbe 
exact  manner  of  the  accident  is  not  as  sat- 
laf&ctorlly  explained  by  the  evidence  as  one 
would  desire  whose  duty  it  Is  to  accurately 
present  the  facts.  Tbe  testtmtny,  however, 
tended  to  show  that  when  the  plaintiff,  at 
the  time  of  the  accident,  started  the  casings 
into  the  end  of  the  ina<iblne,  the  casings 
whipped  around  the  knives  Instead  of  pass- 
ing  through.  This  In  some  manner  seemed 
to  contribute  to  the  accident  What  did 
haroen  In  this  r^ard  was  unusual,  and,  ac- 
cording to  plaltttlfrs  testimony,  bad  never 
happoted  before  in  his  experience.  There 
was  much  testimony  in  addition  to  that 
above  stated  relating  to  the  premises  and 
various  devices  In  use  not  necessary  to  men- 
tion In  detail. 

By  the  assignment  of  error  under  consid- 
eration w^  are  asked  to  find  that  there  was 
no  substantial  evidence  of  n^ligence  to  sub- 
mit to  the  jury,  and  also  to  And  that  plain- 
tiff, under  all  the  circumstances,  must  be 
presumed  to  have  assumed  tbe  risk  of  the  acs 
cident  which  resulted  In  his  Injury. 

[1]  It  is  familiar  doctrine  In  this  jurisdic- 
Uon  and  perhaps  in  ueariy  every  other  where 
the  jury  system  prevails,  that,  if  there  is  any 
substantial  evidence  whatever  upon  which  to 
base  a  verdict,  the  court  will  not  withdraw 
the  case  from  the  jury  or  direct  what  their 
verdict  should  be. 

[2]  In  this  case  it  Is  clear  to  the  court 
that  the  plalntUTs  knowledge  and  under- 
stending  of  the  machine  In  question,  the 
manner  of  operating  it,  and  appredatlmi  of 
tbe  dangers  Incident  thereto,  were  socb 
that,  if  there  had  been  no  abnormal  or  un- 
usual condition  Intervoilng  at  the  time  of 
the  Bcrident,  he  would,  as  matter  of  law.  be 
held  to  have  assumed  the  risk,  and  in  such 
case  many  of  the  autboritlea  cited  by  appe- 
lant would  be  in  point,  notably  the  foltowlnx 
whidi  we  have  carefully  examined;  E.  S. 
Hdggins  Carpet  Co.  v.  O'Keefe.  79  Fed.  900, 
25  C.  a  A.  220;  Hlckey  v.  Taaffe,  106  N.  Y. 
26, 12  N.  B.  286 ;  Ash  v.  Terlenden  et  al.,  IM 
Pa.  246.  26  Atl.  374;  Brown  v.  Adams  ft 
Sons  Co.,  Ltd.,  120  La.  UO,  44  South.  1005 ; 
BerUn  t.  Mershou  &  Co.,  132  Mich.  183,  93 
N.  W.  248;  Loftus  v.  Dehall,  133  CaL  214,  65 
Pac.  378 ;  Bohn  Mfg.  Co.  v.  Erickson.  55  Fed. 
943,  5  C.  C.  A.  341;  Pones  v.  PhlUips,  39 
Ark.  17.  43  Am.  B^.  204 ;  Hess  v.  Escanaba 
Woodenware  Co.,  146  Mich.  56^  109  N.  W, 
1058;  Corning  Steel  Co.  v.  Pohlplata,  29  Ind. 
App.  250,  64  N.  E.  476;  Wiggins  V.  E.  Z. 
Waist  Co.,  83  Vt  365,  76  Ati.  86,  25  L.  B.  A. 
(N.  S.)  1220,  21  Ann.  Gas.  1002;  Lowcock  t. 
Franklin  Paper  Co..  169  Mass.  313.  47  N.  E. 
1000;  Carl  Begbold  v.  Auto  Body  Co..  149 
Mich.  14,  112  N.  W.  091,  14  L.  B.  A.  (N.  S.) 
609;  East  ft  West  B.  Co.  v.  Sims,  80  Ga. 
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MT,  0  S.  B.  tnS;  Booklv  T.  GBtta'Etecte  * 
BnMwr  UIK.  Oo^  US  K  T.  M(K  21  K  B.  71T. 
Nnmerow  oOmr  cuem  an  dted  by  appeOaat 
to  the  vme  rtlBct,  bvt  ttwas  eoamflntsd 
above  are  nflloieilt  fiHr  oar  vafptmt. 

m  It  wae  made  qidte  dear,  by  teaMmony 
wliidi  wo  hare  not  referred  to  In  detail,  ttaat 
ttie  diazgee  c<  negUMioo^  ae  to  tbe  location 
oC  tlie  avltdi.  tiie  ftdlnre  to  inorlde  a  toot 
device  for  atopplos  the  madtilne,  and  tbe 
fallare  to  provide  a  wntatj  lOate  to  prerent 
like  hsnd  bdnff  drawn  Into  the  machine, 
were  not  mBtaioed  by  the  erldttice.  It  was 
not  dunm  that  each  derlces  as  were  nis- 
seited  by  i^alntlff.  Id  his  complaint,  for  tbe 
protection  of  one  operating  the  machine, 
were  either  practical  or  were  need  by  other 
employera  engaged  In  tbe  same  kind  of  ttul- 
nees.  Therefore  as  to  these  diargas  the  erl- 
dence  was  wholly  insufficient 

[4]  Farthermore,  as  suggested  by  some  of 
fbe  antborlties  dted,  and  perhaps  by  all  the 
aathorltlee  that  have  coaddered  tbe  qoee- 
tltw,  a  person  Is  not  rdlerad  fimn  tbe  re* 
qxoudMlltlee  of  assnmLng  tbe  risks  InddMt 
to  his  occnpatlon  merely  because  he  or  she 
la  a  minor  or  child  of  tender  years.  The 
question  In  sodi  case  Is:  Did  the  minor  or 
dilld  have  actual  or  presumed  knowledge 
of  tbe  conditions  and  appreciate  the  dangers 
Inddent  thereto?  If  so,  the  same  respond- 
Ullties  exist  as  in  tbe  case  of  an  adult 

[9-7}  Bat  another  dement  enters  Into  the 
case  at  bar,  and  oae  that  mnst  be  considered 
and  determined  in  order  to  do  Justice  to  the 
parties  before  the  court  As  diown  by  the 
evidence,  Just  before  the  aoddent  haH>ened, 
something  out  of  the  ord^ry  occurred.  The 
plaintiff  was  suddenly  ordered  by  hie  fore- 
man to  work  faster  In  order  to  dispose  of  the 
tmcleaned  cadngs.  Plaintiff  Immediately,  in 
obedience  to  the  order,  commenced  to  feed 
tbe  machine  &8ter,  and  his  hand  was  there- 
upon caoj^t  between  the  rollers  and  drawn 
into  the  machine.  It  will  be  observed  this 
midden  order  was  not  accompanied  a 
warning  to  be  careful.  This,  it  seems  to 
the  court,  is  the  turning  point  on  this  par- 
ticDiar  question.  Here  Is  where  the  fact 
that  the  plaintiff  was  a  minor,  of  judgment 
more  or  lees  immature,  enters  as  an  Impor- 
tant factor  into  the  question  under  conalder^ 
atloo.  Tbe  rashness  and  imprudence  of 
youth,  however  bright  and  intelligent,  is  pro- 
verbial. An  adult  person  of  average  intelli- 
gence operating  under  a  spedflc  order,  what- 
ever might  be  the  emergency,  would  be  far 
more  llkdy  while  complyiug  with  the  order 
to  ranember  tbe  duty  be  owed  to  himself 
of  exudslng  do*  care  for  his  own  safety.  A 
nrinor  ot  16  years  of  age  would,  ordinarily, 
be  more  easily  jwrtnrbed  and  disconcerted. 
Thl^'  t(«ether  with  the  thoogbtiessness  Ind- 
dent to  diUdhood,  must  be  tak^  Into  conald- 
oratlOB.  Under  these  drcunstances,  can  the 
flomrt,  as  matter  of  law*  say  that  tbe  de- 


fmdant  waa  not  neSUgeat  la  stvUic  the  or- 
dtt  without  acoompanylng  it  with  soma 
Und  of  warning?  Can  the  coait,  under 
these  drcnmstances,  bold  that  the  plaintiff 
diher  assumed  the  risk  or  was  guilty  of 
oontribntory  negUgoioe?  We  think  not. 

In  Labatt»  Blaster  ft  Servant  (2d  Ed.)  1 
IMS  (notion  489^  1st  BdJ,  the  etBsct  of  a 
flMdHc  order  by  a  master  to  a  servant  dur* 
ing  Uie  course  of  bis  work  is  discussed  at 
considerable  length  and  illustrates  tbe  view 
we  take  of  tills  question.  The  section  la 
somewhat  laigUiy  and  we  merely  call  attoi- 
tioD  to  it  without  settlnc  It  ont  In  this  opin- 
ion. 

In  the  next  succeeding  section,  at  page 
3D39,  the  autiior  says: 

"The  juridical  theory  Is  that  tbe  order,  hav- 
ing a  natural  tendency  to  throw  the  servant 
off  his  guard,  may  properly  be  conaMered  to 
excuse  him  from  tbe  axerdse  of  the  same  ds* 
gree  of  care  as  would  have  been  Incumbent  mi 
him  if  the  csss  had  not  Involved  this  factor." 


Again,  at  pa0B  same  section,  the  au- 
thor says: 

"Another  drcumetance  which  la  frequently 
emphasized  Is  the  fact  that  when  a  servant  la 
suddenly  called  upon  to  execute  a  piece  of 
work  in  a  particular  manner,  under  the  eye  ol 
bis  enqtloyer,  or  employer's  representative,  a 
esrefd  ofaservatiott  of  tbe  cradltions  Is  gener- 
ally qdte  Impneticable  if  the  direction  is  to  be 
carried  ont  with  that  promptitude  which  Is  »• 
pected  from  the  subordinate.'* 

In  Tnckett  v.  Steam  ft  Hand  Z>aundry,  30 
Utah,  at  page  292,  81  Paa  at  page  SOT  (4  L. 
B.  A  [N.  3.]  890,  116  Am.  St  Rep.  832),  this 
court,  in  discussing  the  effect  of  such  an  or- 
der given  to  a  servant  while  engaged  at  his 
work,  says: 

"Tbe  effect  of  such  a  direct  and  podtive  or- 
der from  a  master  to  a  servant  to  perform  an 
act  in  tbe  course  of  his  employmeot  which  is 
dangerous,  or  to  perform  such  an  act  in  a  dan- 
gerous manner,  is  twoftdd.  It  may  cmstitute 
an  addltimal  act  of  nei^igenee  on  the  part  of 
the  master.  If  the  order  ftt  the  master  con- 
stitutes an  act  of  negligence,  and  if  the  serv- 
ant obeys  it,  and  by  reason  of  such  obedience  is 
injured,  he  can  count  upon  such  an  act  of  neg- 
ligence  when  ha  brings  an  action  to  recover  for 
Us  injury.  In  order  however,  to  recover,  he 
must  show  that  the  obeying  of  tbe  order  was 
the  proximate  causa  of  tiie  Injury.** 

The  same  doctrine  Is  recognized  and  ap- 
plied in  Fowler  v.  Cement  Co.,  39  Utah,  at 
pages  373,  374.  117  Pac.  at  pqge  465,  where 
the  court,  making  through  Mr.  Chief  Justice 
McCarty,  says: 

"The  generd  rule  is  that  where,  as  In  this 
case,  a  servant  Is  injured  while  performing 
some  act  in  obedience  to  the  orders  of  his  mas- 
ter, he  Is  not  chargeable  with  contributory  neg- 
ligence, unless  the  act  commanded  Involves  dan- 
ger so  obvious  snd  Imminent  that  no  reasmui- 
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My  prndMit  pcraon  in  Us  aiteatioB  and  with 
Ua  knowledgd  of  ths  danfw  would  vnderUke 

It" 

The  learned  Justice  in  the  same  conaec- 
tlon  cites  as  authority  for  the  proposition 
26  Cyc  1221,  which  reads  as  follows : 

"A  servant  acting  under  th«  commuids  or 
threats  of  bis  master  does  not  assume  the  risk 
incident  to  the  act  commanded  unless  the  dan- 
ger incurred  is  fully  appreciated  and  is  such 
that  no  person  of  ordinary  prudence  would 
consent  to  encounter  it;  and  the  mere  fact 
that  the  servant  knows  tber«  la  some  danger 
will  n«t  defeat  his  right  to  nemex  if  in  obey- 
hig  he  has  acted  with  ordluaTj  care  under  tha 
ctrcumstaneaa." 

Tha  oceipt  we  hare  taken  from  the  oplo- 
km  In  the  Fowler  Case  ia  quoted  with  ap- 
proval Iff  Mr.  Chief  Jnstloe  Frlck,  apeaklng 
for  the  court  in  Toone  t.  O'Nell  Oonstruc- 
tion  Oa,  40  Utah,  at  page  282, 121  Pac.  10,  a 
case  InTolvlDg  the  same  qneation. 

We  do  not  nndenitaud  that  the  doctrine  of 
those  cases  Is  controTerted  br  appelant,  and 
therefore  deran  it  unnecessary  to  refer  to  otb- 
er  authority es. 

[8]  In  this  case  we  do  not  assert  that  the 
order  to  the  plaintiff  to  work  faster,  stand- 
ing alone,  cwstittfted  negligence;  but  we  do 
maintain  that  constderlng  the  age  of  the 
plaintiff,  the  character  of  the  work,  and  all 
the  attoidant  clrcnmstances,  the  giving  of 
the  order,  unaecon^nled  by  some  kind  of 
warning  to  the  plaintiff  to  be  careful,  made 
It  essentially  a  case  for  the  Jury.  It  Is  only 
In  cases  where  it  Is  clear  that  there  Is  no 
negligence,  or  that  there  is  contributory  neg- 
ligence, or.  that  the  party  complaining  as' 
sumed  the  risk  in  question,  that  we  can  In- 
terfere with  a  finding  or  verdict  as  a  matter 
of  law.  This  doctrine  has  been  so  frequent- 
ly, and  in  so  many  cases,  enunciated  by  tMs 
court,  that  It  la  not  necessary  to  make'spe- 
dflc  reference  to  cases.  Besides  this,  It  is  a 
proposition  that  Is  well-nigh  unirersal. 

It  is  our  opinion  that  the  trial  court  did 
not  err  in  refusing  to  direct  a  verdict  for 
the  defendant 

AM>ellant  complains  of  certain  remarks 
made  by  the  trial  court  when  instructing  the 
Jury. 

The  court,  after  stating  the  substance  of 
the  complaint  generally,  to  and  including 
the  first  three  specific  charges  of  negligence, 
then  remarked  orally,  "I  call  your  attention 
particularly  to  this,  gentlemen,"  and  then 
proceeded  to  state  the  substance  of  the . 
fourth  ground  of  negligence  relied  on  in  the 
complaint,  which  relates  to  the  minority  of 
the  plaintiff,  failure  to  instruct  or  warn  him, 
and  the  order  requiring  him  to  work  faster. 

The  transcript  shows  that,  when  the  court 
concluded  his  Instructlona  to  the  Jury,  appel- 
lant's counsel  called  the  court's  attention  to 
the  fact  that  the  cemarks  abov^  refarred  to 


were  net  in  the  written  instroctloBS.  and,re- 
qnested  that  the  same  be  Inserted  therein 
so  that  the  defoidant  n^ht  have  an  onmr- 
tunity  for  som^ln^  wlildi  is  not  made 
clear.  Itie  renuurks  were  inserted  as  re- 
quested and  became  a  part  of  tha  written  In- 
structlona. 

The  statute  requires  that  instructions  ba 
in  writing.  The  remarks  referred  to  were 
made  orally  at  first  which,  technically,  was 
impnver;  bat,  as  stated,  they  were  lusert- 
ed  in  tbs  written  InstmcUoos  at  defendant's 
request  in  order,  prasumablr,  to  afford  it  an 
opportnnity  to  avail  itsdf  of  an  oUJectloa 
to  the  impropriety. 

[1]  It  Is  dlfflcnlf  to  see  Just  wliat  point  ap- 
pellant attanopta  to  make  mtder  tUs  assign- 
ment, fne  ot^ectlon  that  the  remarks  ware 
oral  when  first  made  was  finally  cured  by 
appellant's  request  Oat  tb^  be  lnoozporat> 
ed  In  tile  wrUtm  tnstmcttons. 

It  is  due  to  the  court  to  state  that  Its  rea- 
son for  making  the  remarks  at  all  was  the 
fact  that  it  Intended  to  withdraw  from  the 
July's  consideration  all  the  charges  of  negli- 
gence made  in  the  complaint  except  the  ones 
follovring  the  remarks  objected  to.  The  court 
did  thereafter  dnrlng  his  Instructions  to  the 
jury  wltlidraw  from  their  consideration 
every  charge  of  negligence  except  the  ones  to 
which  it  called  particular  attention. 

This  asrignment  Is  without  merit 

[10]  Exception  was  taken  by  appellant  to 
instruction  Na  8,  and  the  whcde  thereot 
The  Instruction  reads  as  follows: 

*1  further  charge  you,  gentlemen  of  the  jury, 
that  one  who  emid<va  a  minor  to  work  with 
dangeroas  machinery  or  in  dangerous  places 

is  bound  to  anticipate  that  sudi  minor  will  ex- 
ercise only  such  jud^ent,  discretion,  and  care 
aa  is  usu^  among  children  of  the  same  age,  ca- 
pacity, and  experience  under  similar  dmim- 
Btances,  and  is  bound  to  use  ordinary  care,  hav- 
ing regard  to  the  age,  capadty,  and  experience 
of  such  minor  to  protect  such  minor  from  dan- 
gers incident  to  the  situation  la  which  be  is 
placed ;  and  as  a  reasmable  precsutlm  In  the 
ezerciae  of  sudi  care  In  that  behalf.  It  Is  the 
duty  of  the  employer  to  so  instruct  such  em- 
ployd  concerning  the  dangers,  both  latent  and 
obWous,  connected  with  his  employment,  wbldi 
dangers,  because  of  the  youth  or  Inexperience  of 
such  employ^,  be  may  not  comprehend  or  ap- 
preciate, Bo  that  sach  employ^  by  the  exercise 
of  audi  care  aa  ought  to  reasonably  be  expected 
of  one  of  his  age,  capacity,  and  experience,  may 
guard  against  and  avoid  injuries  arising  there- 
from. The  Instruction  or  warning  which  such 
employer  Is  bound  to  give  to  such  employ^ 
must  be  sudi  as  to  enable  a  person  of  his  age, 
capacity,  and  experience  In  the  business  tS  in- 
telligently appreciate  the  nature  of  the  dangers 
attending  the  performance  of  his  duties;  and. 
It  sudi  employer  fails  or  neglects  to  disdiarge 
any  of  tbese  duties  of  instructing  and  warning 
such  employ^,  and  by  reason  of  such  neglect  or 
failure  Ute  employ^  does  not  understand  and 
appreciate  socb  dwigers,  and  Is  injured  Ytf  rea- 
son thereof  while  In  tlie  exerdss  of  ordfauury 
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fxre  on  Ui  part,  then  mdi  employ^  cannot  be 
hcU  to  have  assumed  the  tlsk,  sad  the  em- 
ployer would  be  liable." 

Appellant* B  counsel  have  not  called  oar  at- 
tentlMi  to  any  error  In  this  Instraction,  and 
we  confess  our  Inability  to  dlscorer  tbe 
eronnd  of  their  objection. 

Objectimi  Is  also  made  to  Instruction  No. 
9,  especially  the  part  italicized  In  the  fol- 
lowing quotation.  The  whole  instruction 
reads  as  follows: 

"I  farther  ehai^  yon,  gentlemen  of  the  jury, 
that  the  plaintiff,  by  entering  and  contlDning 
in  the  employ  of  the  defendant,  assumed  all 
risks,  hazards,  and  dangers  ordinarily  incident 
to  the  particular  serrlce  for  which  be  was  en- 
gaged and  which  were  known,  understood,  and 
apprcdated  by  him  or  whldi  were  so  open  and 
obvious  tbat  tiiey  should  have  been  known,  un- 
derstood, and  appreciated  by  him. 

"In  dctermininif  whether  or  not  the  plaintiff 
knew,  underatood,  and  appreciated,  or  thould 
have  known,  vnd^ttood,  and  appreciated,  ike 
ritk*,  hagardt,  and  danger*,  if  any,  to  Khich 
he  wa$  eapoeed  vyhUe  in  the  performance  of  hie 
dutiea,  yo«  »hould  take  into  ooneideration  aU 
the  evidence  hearing  in  any  manner  on  that 
ffveation,  including  anj/  etHdence  aa  io  hi$  knowh 
edge  concerning  the  machine  in  queation  and 
the  danger  «/  eperaiing  the  tame,  and  aieo  aU 
evideaoe  eonoerming  hi*  age,  capacity,  and  e«- 
perienoe,  the  hind  of  machinery  vnth  tohich  the 
work  tea*  performed,  the  mtmner  of  the  per- 
formance of  *uch  work,  and  what,  if  any,  in- 
«<met»en  or  warning  he  had  received  concerning 
eueh  matiert,  and' alao  any  direetiona,  if  any, 
wen  given,  m  1o  the  speed  at  which  Ihe  work 
woe  to  he  performed  hp  him." 

Ai^llant's  counsel  characterizes  this  in- 
atrnctton  as  espedally  vicious.  In  taking 
their  exertion,  however,  they  did  not  specl- 
tj  any  particular  word,  phrase,  or  sentence 
as  obJecti(Hiable,  but  at  the  time  intimated 
that  the  groond  of  objection  was  that  It  sin- 
gled oat  a  certain  class  of  evldoice  as 
ag»ln«t  all  t^e  evidence  submitted  to  the 
Jury  apon  the  point  which  It  attempted  to 
cow. 

[11]  While  it  is  fundamentally  improper 
for  a  court  tn  charging  a  Jury  to  single  out 
certain  evidence  to  the  exdnsltm  of  other 
evidence,  and  thereby  emphasize  and  per* 
taiS»  give  undue  effect  to  the  part  so  singled 
oat,  y^  we  do  not  believe  the  instruction  un- 
der review  is  rabject  to  that  objection.  It 
ntber  ■earns  to  specify  and  partlcularlM 
about  every  class  and  Und  of  evidence  bear- 
ing upon  the  question  whether  for  or  against 
the  appellant.  In  the  absence  of  objection 
to  some  special  feature  of  the  instruction, 
we  are  unable  to  appreciate  the  point  of  the 
objection. 

Otber  instmctlona  were  objected  to  and  ex- 
oeptkms  noted;  bat,  as  the  grounds  of  the 
excepttons  appear  to  be  wholly  without  mex^ 
it,  we  deem  it  nnnecessary  to  omaider  them 
in  detail. 

Connsei  for  appellant  offored  20  requests 


for  Instroctlou  to  the  Juiy,  each  and  every 
one  of  which  were  refused  by  the  coorL  TtM 
refasala  are  assigned  as  errors,  and  are  re. 
lied  upon  for  a  reversal  of  the  Judgment.  We 
have  read  them  with  care,  and  In  connecti^m 
therewith  have  also  read  In  their  entirety 
the  ilnstructlms  given  by  the  court  Sudi  of 
the  requests  as  state  the  law  correctly  are 
covered  by  the  Instructions  given. 

£1 2]  Finally,  appellant  assigns  as  error  the 
refusal  of  the  court  to  grant  Its  motion  for 
a  new  trial.  No  particulars  are  apedfled  in 
whiclk  the  court  erred  in  denying  the  motion. 
The  motitm  itself  covers  and  Includes^  sub- 
stantially, all  the  atatutory  grounds  for  a- 
new  trial.  Such  as  relate  to  errors  of  law 
ailslng  at  the  trial  we  have  already  disposed 
of  in  what  has  been  said.  The  assignment 
Is  not  in  proper  form  to  authorize  a  coa- 
aideration  of  the  evidence  as  to  Its  sufflden- 
cy  to  sustain  the  verdict  Holt  v.  Great 
Eastern  Casualty  Oo.,  173  Pac  1168.  But,  in- 
asmuch as  d^endant  submitted  the  case 
without  Introdudng  evidence  in  its  defense, 
It  Is  not  prejudiced  by  reason  of  Its  failure  to 
spedfy  particulars  In  which  the  evidence  Is 
Insuffident,  as  we  have  already  considered 
and  reviewed  the  evidence  in  disposing  of 
the  motion  for  a  directed  verdict 

We  find  no  error  In  the  record. 

Before  conclodlng,  we  call  attention  to  a 
motion  made  by  respondent  to  dismiss  the 
appeal. 

In  view  of  the  conclusion  at  which  we 
have  arrived  concerning  the  merits  of  the 
case,  and  in  view  of  the  fact  that  the  point 
raised  4s  not  JurlBdictlwal,  we  deem  it  un- 
necessary to  determine  the  question  involved. 
It  would  serve  no  useful  purpose  In  the  pres- 
ent case.  The  question  presented  is  an  im- 
portant one,  but  there  is  no  emergency  call- 
ing for  Its  immediate  determination.  We 
will  therefore  defer  our  Judgment  until  there 
Is  a  more  opportune  occa^on. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  4a  affirmed  at  appellant's 
costs. 

FRICK.  a  J.,  and  McOAKFY,  CORT- 
MAK.  and  GIDEON.  J  J.,  ooncnr. 

On  Petition  for  Rehearing. 

THURMAN,  J.  Appellant  moves  for  a  r^ 
heai4ng  on  two  grounds ;  (1)  That  the  fore- 
man  was  not  present  when  the  acddttt  hajH 
pened;  and  (2)  that  fbe  plaintiff  was  not  In 
bis  pnver  place. 

CI  S]  1.  In  view  of  the  disjointed  and  chop* 
ped-up  nature  of  the  testimony  given  by  the 
plaintiff,  who  was  a  foreigner  and  unable  to 
clearly  ezpreaa  his  mind  in  BngUsb,  it  is 
possible  the  writer  may  have  misconceived 
faU  testimony  and  drawn  a  wrong  coodu^n. 
Nevertheless,  Qie  essential  &ct  is  that  tbe 
foreman  gave  the  order  directly  to  tbe  plaln- 
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tUf  to  Imrry  up  the  WOTk— to  work  tastor — 
and  white  carzTlnff  out  the  order  plalnttfTa 
hand  waa  drawn  In  tbe  ma(!hlne.  Wbetli» 
the  foreman  waa  preaent  in  the  room  at  flie 
moment  the  actddeot  happened.  In  ear  ]udg- 
iDMit,  la  not  of  controlllns  importance. 

[14]  2.  As  to  whether  or  not  tbe  plaintiff 
waa  In  his  proper  place  whea  the  accident 
happraed,  It  seems  to  na  the  admlsaifm  of 
appellant  Itsdf  Is  OHicln8iv&  Appelant  ad- 
mits that  plaintiff  was  an  Instroctor  of  new 
on^oTte  In  that  line  of  work.  A  part  of  his 
dnty  was  to  abaw  tbenx  how  to  do  the  work. 
Let  UB  consider  this  admlssioii  in  connection 
'  with  an  excerpt  taken  from  plain tUTs  cross- 
examination.  Before  quoting,  let  it  be  vn- 
doBtood  that  connsd  for  appellant  was  try- 
ing to  (rtitain  from  Uie  plaintiff  an  ex^ana- 
tl<m  aa  to  how  the  accident  haivened.  Clark, 
another  onidoy^  had  been  feeding  the  ma- 
cUne  too  alowly.  Plaintiff  waa  working  at 
the  oOier  Mid  of  the  maddne  taking  the  cas- 
iags,  away.   The  testimony  reads: 

"Q.  At  any  rate,  you  ran  around  to  tbe  place 
where  Mr.  Clark  wai  and  picked  up  the  casine 
and  put  it  in  the  machine,  didn't  you?  A.  No, 
air;  Pete  Teach  (meaning  th«  foreman)  yoa 
know,  told  me— the  boy  was  there  the  one  day 
and  he  told  me  to  work— to  work  a  little  faster, 
and  I  undentood  to  put  in  casings;  juat  tbe 
time  I  put  in  there  and  tarn  around  this  wheel 
and  took  off  my  hand. 

*'Q.  Tea,  I  know ;  but  when  tbe  machine  was 
started  you  went  around  to  where  Mr.  Clark 
was  and  put  the  Sret  caalng  In  the  machine  that 
morning,  didn't  yoa?  A.  Not  the  flnt  oie;  he 
put  the  first  one  In  there. 

"Q.  He  put  the  first  one  in  there?  A.  Tea, 
sir;  snd  I  told  bbn  to  do  little  faster.  Pets  told 
me  to  work  fsster.  I  Bsys.  *Wait  a  minute,  I 
show  yon,*  and  I  put  in  tbcffe.  and  just  when  I 
went  in  tiiera  he  Jerk." 

This  testimony  not  only  shows  that  plain- 
titt  was  injured  while  trying  to  carry  out  the 
order  of  the  foreman  and  while  trjrlng  to 
show  his  coemploy€  how  to  do  the  work  In 
carrying  out  the  order,  but  It  also  demon- 
strates what  we  said  before  coocernlng  the 
disjointed,  chopped-up  nature  of  the  testi- 
mony, rorthennore,  plaintiff  understood, 
and  had  a  right  to  understand,  that  the  fore- 
men meant  that  he  (plaintiff)  should  "put  In 
tbe  casings,"  or  feed  tbe  machine. 

We  admit  the  case  Is  a  close  one,  as  sug- 
gested by  tbe  trial  court;  but,  ueTertbeless, 
It  was  our  dnty  to  decide  It,  and  under  alt 
the  drcumstancea,  there  bcdng  no  warning 
to  the  plaintiff,  we  considered  It  a  case  for 
the  Jury.  There  Was  substantial  evidence 
to  supiwrt  their  verdict 

The  application  for  a  rehcnrlng  Is  denied. 

GORFMAN,  O.  J.,  and  PRICK  and  QHDE- 
ON,  JJ.,  concur. 

Mccarty,  J.,  died  before  the  filing  of  pe- 
tition for  rdiearing  herein. 


BUBT  &  OABLQUIffr  00.  r.  MARKS  et  aL 

(No.  8211.) 

(Supreme  Court  Gt  Utah.    Dee.  12,  1918.) 

1.  Juamou  ov  the  Puoi  «B>ltiO»— Af- 

PFALS-JPBIBDICTIOW. 

Where  a  Justice  of  the  peace  court  is  with- 
out jurlBdiction  of  subject-matter  of  an  action 
commmced  therein,  an  appellate  court  to  which 
the  case  Is  appealed  does  not  acquire  jurisdle- 
tion,  even  though  It  would  have  bad  original 
jurlsdietitm  of  the  subject-matter. 

2.  Appeal  and  Bbbob  «s»20— JuBiSDiorxoir 

OF  Apfellatb  Coubt. 
In  cases  appealed  from  an  Inferior  court  to 
a  superior  court  having  appellate  jurisdlctiott 
only,  tbe  appellate  court  acquires  only  sudi  ju- 
risdiction as  tbe  inferior  court  had. 

8.  Appbal  and  Ebsob  «=»2£-^7uBxn>icnoir 
—Right  to  Object— Waiver. 

Where  parties,  on  appeal  to  court  having 
original  Jurisdiction  of  subject-matter,  submit 
controversy  for  trial  and  adjudication,  and  the 
cause  proceeds  to  trial  and  final  judgment,  they 
will  be  held  to  have  waived  their  right  to  ob- 
ject to  tbe  jurisdlctimi  of  tiie  sppellate  court. 

4.  CouBTs  «=»re(K%)— Cnr  Coubt  —  Juan- 
DionoN— Right  to  OnjBcr— Waivm, 

Under  Comp.  Laws  1907,  |  686x10,  giving 
dty  court  jurisdiction  up  to  ^SOO,  and  section 
686x17,  as  amended  by  Laws  1909,  c.  87,  giving 
appeal  from  judgmoit  of  dty  court  with  like 
effect  aa  from  justice  court,  where  real  estate 
agent  sued  In  court  for  $100  commission, 
and  <m  appeal  to  tha  district  court  defendant 
cro»eompliined  lor  secret  pn^  of  ta0(^ 
and  ther  went  to  trial,  resulting  In  final  judg- 
ment, plaintiff  could  not  on  appeal  quMtlon 
JnriBdiction  of  district  court,  since  dty  court 
had  jurisdicti<m  of  action  as  commenced,  while 
district  court  bad  jurisdiction  both  of  actios 
as  commenced  and  of  ooanterclaim,  and  by 
going  to  trial,  question  of  jorisdictioo  waa 
waived.^ 

5.  BaoKKBS  «S9»31— Sbcbct  Pboittb— Owir- 
nsHiP. 

Where  agent  for  sale  of  farm  employed  an- 
other firm  as  agent,  which  firm  sold  It  at  aa 
advance  over  minimum  price  demanded  sad  pock- 
eted the  difference,  the  landowner  waa  anCi* 
titled  to  such  secret  profits.' 

6.  BsoKEBs  •■•38(1)  —  Sbobt  Paoms  — 

OWNIBSHIP. 

Where  agent  for  sale  of  farm  employed  an- 
other firm  as  agent,  whldi  sold  the  farm  at  price 
in  excess  of  minimum  demand,  pocketing  the 
difference,  the  seller,  by  a  croea -complaint  for 
soch  difference,  ratified  the  appointmwt  and 
the  sale,  ao  that  th&e  was  a  privity  of  con- 
tract with  the  Mllhig  agent  whldi  entlded  the 
owner  to  recover,  as  the  real  party  in  toteres^ 
sudi  difference. 


>  WheaUer  v.  0.  fl.  I<.  B.  Co..  «  Utah.  UB,  IN 
Pac  M. 

•Neighbor  t.  PkcIHo  ttMttr  AM>n,  40  trub.  «U,  U4 
Poc.  U3,  Ann.  Ca».  ISllD,  1200. 


>Fer  ether  cases  ms  same  topio  sal  KBT-NUUBBR  la  aU  Kw-NBinbered  Digssts  aad  Isdeses 
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Appeal  from  Di^ct  Court,  Satt  lake 
CoDDty;  H.  H.  Stephens,  Jads& 

AcUoD  by  the  Burt  &  Cftrlqiilst  Omnpany 
■galDBt  a  EL  Marks  and  Sutai  Anderson, 
wherein  defei^flnt  Anderson  filed  a  croas- 
comidalnt.  Jndgmoit  for  defendants,  and 
plaintiff  appeals.  Afflrraed. 

On  or  abont  September  1, 1912,  John  And«v 
ion.  Interpleaded  defendant  and  croasKXna- 
plalnant,  waa  the  owner  d  a  piece  of  real 
estate,  coOslstlBg  of  about  three  acres,  slt- 
nated  In  Salt  Lake  connty.  Utah.  Some 
time  dnrtng  the  early  part  of  September, 
1%2,  the  property  was  listed  for  sale  with 
Oundry  &  Cd,  a  real  estate  firm  of  Salt  Lake 
caty.  This  firm  was  given  the  ezidiudTe 
agency  to  sell  the  property  for  60  days.  John 
Anderson  was  a  resident  of  Idaho,  and  the 
biulness  of  listing  tbe  property  for  sale  was 
transacted  for  him  1^  bis  brother  Heber 
Anderson.  Tbe  llstlog  was  made  orally.  No 
writing  or  meEnorandnm  of  the  agreement 
waa  made.  Soon  after  the  property  was 
listed  Oundry  &  Co.,  arranged  with  Burt  & 
Carlqnlst  Company,  plaintiff  herein,  another 
real  estate  firm,  to  assist  It  in  procarlng  a 
pnrdiaser  for  the  property.  It  la  admitted 
that  at  the  time  this  arrangement  was  made 
it  was  agreed  that,  in  case  Burt  &  CailQulst 
Conqitany  shonld  procure  a  purchaser  and 
succeed  in  disposing  of  the  pn^ierty,  the 
oommisston  realised  oa  the  sale  should  be 
dlTided  between  the  two  firms.  Burt  &  Carl- 
qnlst Company  had  no  direct  dealings  or  ne- 
goUatlMis  with  the  Andersons  or  either  of 
them.  J.  A  Burt,  wbo  r^resented  i^alntUf 
corporation  In  the  several  transactions  out  of 
which  this  coutroverEV  aroe^  testified  in  part 
as  follows:  "I  never  met  Mr.  Anderson.  I  did- 
n't  meet  Mr.  H^bw  Ande^on,  his  toother,  un- 
til after  tbe  controversy,  •  •  •  — about 
a  year  and  a  half  after  the  deal  was  closed." 
On  Octobw  7,  1812,  Burt  &  Carlaulst  Com- 
pany took  a  dqwslt  of  $60  from  one  Hariy 
A.  Luff,  who  at  the  time  executed  an  Instru- 
ment In  writing  in  which  he  agreed  to  pur- 
chase the  property  and  pay  therefor  f3,760. 
On  October  10th,  12  days  after  the  execution 
of  this  agreement.  Burt  &  Carlqulat  Com- 
Xmny,  without  disclosing  its  transaction  with 
Lofl,  or  that  it  had  taken  an  agreement  In 
writing  from  him  to  purchase  the  property, 
procured  the  execution  Quudry  &  Co.,  of 
an  agreement  in  writing  whereby  that  comr 
pony  agreed  to  sell,  and  Burt  &  Carlgulst 
Company  agreed  to  purchase,  the  property 
for  $3,100,  payments  to  be  made  as  follows: 
'*$25.00  on  the  execution  of  the  contract, 
925.00  on  or  before  October  30th,  and  $2,900.00 
on  or  before  November,  1912,  and  the  remaln- 
ing  9150.00  shall  be  paid  to  C.  E.  Marks, 
•  •  •  to  be  held  by  lilm  in  trust  until 
sacb  time  as  John  Anderson  •  «  •  shall 
have  quieted  title''  to  a  certain  strip  of  the 
land  in  qnesUoa  containing  18H  square  rod& 
And  fit  case  "Anderson  is  not  tja3»  to  dtUvar 
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good  title  by  warrant  deed  to  the  * 
ground  within  a  reasonable  time,  tfaen  one 
hundred  dollars  shall  be  forf^ted"  to  Burt 
&  Carlquist  Company  for  noncompliance  with 
the  contract  In  pursuance  of  this  agreement 
the  deeds  to  the  property  executed  by  Ander- 
son were  placed  In  the  bands  of  Mr.  Marks, 
who  subsequently  delivered  them,  and  re- 
ceived the  purchase  money  fw*  and  In  behalf 
of  John  Anderson,  voidor.  Marks  also  re- 
ceived and  held  tbe  $100  mentioned  in  the 
agreement  to  be  held  by  him  utitll  the  title 
to  tbe  strip  mentioned  was  quieted  and  a 
warranty  deed  covering  it  given  by  Ander- 
son. Burt  Carlquist  Company  brought 
suit  In  the  city  cour^  of  Salt  Lake  City 
against  Marks  to  recover  Judgment  for  the 
$100  so  held  by  him,  alleging  a  defect  of  title 
to  a  narrow  strip  of  the  land  about  13  feet 
in  width  on  one  end  of  It.  Marks  answered, 
alleging  that  he  was  a  mere  stakeholder  and 
not  In  coIluBicoi  with  either  of  the  parties; 
that  he  was  in  doubt  as  to  which  of  the 
parties  was  entitled  to  the  money,  and  asked 
that  he  be  allowed  to  pay  the  money,  with 
Interest,  into  court  This  he  was  permitted 
to  do.  John  Anderson,  by  his  attorneys,  In- 
terpleaded as  a  defendnnt,  and  In  his  an- 
swer and  counterclaim  charged  Burt  *  Carl- 
quist Company  and  Gundry  &  Company 
'*with  having  entered  into  a  false,  pretended, 
and  trandolent  agreement"  between  them  on 
October  19,  1012,  and  of  misrepresenting 
facts  wad  misleading  him,  etc.,  and  praying 
that  he  be  awarded  the  $100  and  Intact 
thereon  paid  into  court  1^  Marks.  A  trial . 
was  had  and  Judgment  was  rendered  In  fa- 
vor of  Burt  &  Carlquist  Compaoy.  Upon  the 
trial  of  the  cause  in  the  dty  court  Jchn 
Anderson  and  Onndiy  &  Oompony  teamed  for 
the  first  time  that  Burt  &  Carlquist  Company 
had  sold  the  property  to  -Loff  for  $3,'reo  In- 
stead of  $34.00.  Anderson  thereupon  ap- 
pealed the  case  to  the  district  court,  and  filed 
In  that  court,  with  the  consrait  of  Uie  court, 
bis  amended  answer  and  counterdalm,'  claim- 
ing Judgment  against  Burt  <&  Carlquist  Com- 
pany for  the  excess  received  by  that  com- 
pany m&e  and  above  tiie  $8,100,  namely,  $660, 
less  $60  which  tbe  record  shorra  Bnrt  &  Carl- 
qnlst Compaiv  bad  paid  to  the  vendee,  LufC, 
on  account  of  the  alleged  shortage  of  the 
amount  of  land  actually  conveyed.  No  ob- 
jection was  made  In  the  dlsMct  court  to  the 
amendmoit  Tbe  cause  was  tried  to  a  Jury. 
The  court  per^ptorily  instructed  the  Jury  to 
find  on  the  issues  In  favor  of  defendant  An- 
derson and  under  no  circumstances  to  find 
for  the  plaintiff.  A  verdict  was  rwdered  ac- 
cordingly in  favor  of  defendant  Anderson  for 
the  $100  and  interest  thereon  paid  Into  court 
by  Marks,  and  for  $660,  less  the  $60,  paid 
by  plftlntlfit  to  Luff,  as  hereinbefore  stated. 

To  reverse  the  Jud^iment  entered  on  the 
vermct  Bnrt  &  Oarlqalat  0»npany  loosecntes 
ads  aqn>Ml. 
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N.  Y.  Jones  and  Epbralm  Hanaeni  both  of 
Salt  Lake  Cit?,  for  appellant. 

J.  H.  Hni^  and  C.  E.  Marks,  both  of  Salt 
Lake  Cit7,  for  respobdents. 

McOARTY,  J.  (after  sUtlng  tbe  facts  as 
above).  One  of  the  gnranda  upon  which  the 
Talldity  of  the  Jadgmeot  is  assailed  by  ap- 
pellant iB  that  the  district  court  exceeded  its 
jurisdiction  by  permitting  respondent  An- 
derson to  amend  his  answer  and  coonter- 
(daim  and  by  rendering  Judgment  th^eon  for 
a  sum  in  excess  of  the  amount  that  the  dty 
court  had  jurisdiction  to  try  and  determine. 

Comp.  Laws  1907,  f  686x10,  provides,  BO 
far  as  material  here,  ttut  dUy  courts  "have 
civil  Jurisdiction  ***  *  in  actions  aris- 
ing on  contract,  for  the  recovery  of  money 
only,  if  the  sum  claimed  is  less  than  $600." 
Section  686x17,  as  amended  by  chapter  87, 
Sees.  Laws  1909  (page  186),  provides,  so  far 
as  material  here,  that  "from  all  final  Judg- 
ments of  a  dty  court  *  *  *  an  appeal 
may  be  taken  by  either  party.  In  ft  dvll  case, 
•  to  the  district  court  of  the  coonty, 

in  the  manner  and  loith  Wee  effect  as  is  now 
or  may  be  provided  by  law  for  appeals  from 
Justices'  courts  In  similar  cases,  and  ftom  all 
final  judgments  In  the  district  courts,  ren- 
dered upon  such  appeals,  an  appeal  may  be 
taken  to  the  Supreme  Court  In  like  manner  as 
tf  said  actions  were  originally  commenced  in 
the  district  court."    (ItaUcs  ours.) 

The  claim  allied  and  set  forth  by  respond- 
ent Anderson  In  his  amended  counterclaim 
filed  in  the  district  court,  and  for  whidi  judg- 
ment was  rendered  by  that  court,  was  there- 
fore clearly  In  excess  of  the  sum  whidi  the 
dty  court  had  Jurisdiction  to  try  and  de- 
termine. The  qnestion,  therefore,  arises,  did 
the  district  court  exceed  its  jurisdiction  by 
permitting  the  filing  of  tbe  amended  counter- 
claim, trying  Che  Issues  presented  by  it,  and 
rendering  Julgment  thereon  for  a  sum  in  ex- 
cess of  the  amount  that  the  dty  court  had 
Jurisdiction  to  try  and  determine? 

[1-4]  Counsel  for  appellant  dte  and  mainly 
rely  on  the  case  of  Wheatley  v.  O.  S.  L.  R.  Co., 
49  Utah,  105,  162  Pac.  86.  In  that  case  suit 
was  commenced  in  the  justice  of  the  peace 
court  to  recover  judgmoit  for  a  sum  In  ex- 
cess of  the  amount  that  the  court  had  juris- 
diction to  try  and  adjudicate.  In  other 
words,  the  Justice  of  the  peace  In  that  case 
did  not  have  jurisdiction  of  the  subject-mat- 
ter of  the  action,  namely,  a  sum  In  excess  of 
1300.  In  the  case  at  bar  the  suit,  as  com- 
menced and  as  It  was  tried  In  the  dty  court, 
was  for  a  sum  that  was  within  the  Jurisdic- 
tion of  the  court  to  hear  and  determine.  This 
case  Is  therefore  clearly  distinguishable  from 
tbe  Wheatley  Case.  The  authorities  prao- 
ti(»lly  all  agree  that  where  a  Justice  ot  the 
peace  court  is  without  Jurisdiction  to  hear 
and  adjudicate  the  subject-matter  of  an  ac- 
tion commenced  therein,  an  appellate  court 
to  whldi  the  case  Is  appealed  does  not  ac- 


quire jurisdiction  of  the  adl<m,  even  Quni^ 
the  appellate  court  had  original  Jurisdiction 
of  the  subject-matter  of  the  action.  24  Cyc. 
641 ;  3  O.  J.  366,  and  cases  cited  In  footnote. 
It  was  upon  this  wdl-recc^ized  prindple  of 
law  that  the  Wheatley  Case  was  ruled  and 
dedded  by  this  court  It  is  also  a  weli< 
established  rule  that  In  cases  appealed  from 
an  inferior  court  to  a  superlOT  cwirt  having 
appellate  Jurisdiction  only  the  appdlate  court 
acquires  only  such  Jurisdiction  as  the  In- 
folor  court  liad.  Tbe  case  at  bar,  however, 
does  not  come  within  either  of  the  rules 
motioned.  Here  the  dty  court,  as  stated, 
had  Jurisdiction  of  the  subject-matter  of  tlw 
action  as  the  same  was  commenced  and  tried 
in  that  court.  And  the  district  court  had  origi- 
nal and  concurrent  Jorlsdlctlfni  with  the  dty 
court  for  the  recovery  of  the  $100,  the  sub- 
ject-matter of  the  action.  It  also  had  orig- 
inal JorisdicUon  of  tbe  dalm  for  $660,  the 
subject-matter  of  the  cause  of  action  plettded 
In  respondent  Anderson's  counterclaim.  In 
cases  of  this  kind  the  weli^t  of  anthorlty 
holds  that  where  parties  on  appeal  to  a  court 
having  original  jurisdiction  of  the  subject- 
matter  of  the  action  have,  without  objection, 
as  in  the  case  at  bar,  submitted  their  contro- 
versy to  the  court  for  trial  and  adjudication, 
and  the  cause  proceeds  to  trial  and  final  Judg- 
ment, they  will  be  held  to  have  waived  their 
right  to  object  to  the  Jurisdiction  of  the  conrt 
to  whldi  tbe  appeal  Is  taken.  Bingham  ▼. 
Stewart,  14  Minn.  214  (OIL  158) ;  In  re  Estate 
of  Crawford,  68  Ohio  St  58,  67  N.  156,  96 
Am.  St  Sep.  648;  Danforth  v.  Thompson,  34 
Iowa.  243 ;  Bandolph  Go.  v.  Balls,  13  111  29 ; 
Pearson  t.  Kansas  Mfg.  Ca,  14  Neb.  ni.  16 
N.  B.  84&  Bee.  also^  24  Crc  (MB,  and  8  a  J. 
36S. 

This,  we  think,  where  sudi  waiver  Is  not 
In  derogation  of  any  statutory  or  constitution- 
al provision.  Is  a  sound  and  whdesome  role. 
The  cases  dted  on  this  point  by  counsel 
for  appdlant  are  cases  whidi  were  com- 
menced In  Justices'  courts.  The  case  at  bar 
originated  in,  and  was  appealed  from,  the 
dty  court  The  question  of  whether,  in  view 
of  sections  8  and  0,  art  8,  Const  Utah, 
w^ver  of  this  character  could  legally  be 
made  In  the  latter  court  to  amendments  made 
therein  that  would  presmt  an  Issue  Involv- 
ing subject-matter  In  excess  of  the  juris- 
diction of  Justices'  courts.  Is  not  Involved; 
hence  It  Is  not  necessary  for  us  to  nor  do  we 
express  an  opinion  thereon. 

Regarding  the  merits  of  the  controversy, 
tbe  record  shows  that  when  Reber  Anderson 
listed  for  sale  the  property  In  question  with 
Gundry  &  Co.  he  stated  to  Oundry  that  his 
brother  John  Anderson,  defendant,  would  not 
sell  for  less  than  |3,000l  Heber  Andersoa 
testified  on  this  pdnt  In  part  as  follows: 

"I  told  Mr.  Gundry  that  we  would  not  sell 
for  a^qrall«  less  than  $3,00000  net  if  that 
was  the  best  prios  he  could  get;  •  •  •  that 
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he  (John  Andenoo)  wanted  to  get  a  better  price 
it  he  coold,  *  *  *  but  he  wanted  to  sell  it, 
ana  decided  he  wonid  take  $3,000,  if  that  was 
the  beat  price  he  could  get" 

T*i8  tesUmony  was  not  dlspnted.  The  eTl- 
Sence,  without  any  substantial  conflict,  also 
shows  that  at  the  time  Gundry  &  Co.  ar- 
ranged with  the  firm  of  Burt  &  Carlquist 
Company  to  assist  in  procuring  a  pordiaBer 
for  the  propctrty  it  was  uaderatood  and 
agreed  between  these  real  estate  flnns  that  In 
case  Burt  &  Carlqnlst  Company  should  pro- 
cure a  pnrcliaser,  and  the  property  be  sold 
tlirongh  its  efforts,  the  "commissions^'  real- 
ized on  the  transaction  would  be  divided  be- 
tween thcnn ;  that  in  pursuance  of  this  agree* 
ment  Bnrt  &  Carlanlst  Company  listed  the 
proper^  for  sale,  and,  as  stated  in  the  fore- 
going statement  of  facts,  on  October  7,  1912, 
entered  into  an  agreement  in  writing  in  which 
Luff  agreed  to  purchase  the  property  for  |3,- 
760,  and  on  October  10, 1912,  It.  without  dis- 
closing the  deal  with  Luff,  obtained  a  con- 
tract in  writing  from  Gundry  &  Co.,  in  wtiich 
that  firm  agreed  tq  sell,  and  Burt  &  Carlquist 
Company  agreed  to  purtdiase,  the  property 
for  ^,100.  On  this  point  Gundry,  a  witness 
called  lAalnttff,  Bnrt  ft  Carlquist  Com- 
pany, testlfled  In  part  as  follows: 

"Q.  Ta  your  knowledge  did  Hr.  John  Ajoder- 
son,  prior  to  the  commencement  of  this  suit, 
know  anything  about  the  secret  profits  made 
by  Burt  ft  Carlquist  In  the  Luff  deal?  A.  Not 
to  my  knowledge.  I  never  informed  him.  I 
didn't  know  myself.  I  learned  the  real  facts 
in  the  case  wboi  I  lieard  Luff,  the  purdiaser 
of  tlda  iinverty,  on  tlie  witness  stand  giving  his 
testimony.  *  *  *  Up  to  that  time  t  did  not 
know  that  anything  mm  tiian  13.100  was  being 
paid  tot  the  pnqyerty.  *  *  *  X  nevw  made  a 
demand  on  Mr.  Burt  for  what  he  made  over 
and  above  $3A00.  *  *  *  We  were  led  to  be- 
Here  that  Burt  ft  Carlquist  was  buying  the 
property,  and  therefore  we  could  not  demand 
a  commission." 

Bnrt,  who  was  a  member  of  tha  firm  of 
Bnrt  ft  Carlqalst  Gonpany,  testified  In  part  as 
f<rilow8: 

"I  dldnt  notify  Mr.  Qondry  I  had  obtained  a 
customer  in  Ur.  Laff.  I  didn't  think  it  was 
any  of  Mr.  Oundry's  business."  He  further 
testified:  "I  don't  think  that  I  showed  any 
papers  to  Mr.  Gundry,  Mr.  Marks,  or  Mr.  An- 
derson that  showed  the  exact  oonslder&tion 
Mr.  Luff  was  paying  tor  the  property.  I  pre- 
pared the  deed  for  Mr.  I4iff.  and  placed  the 
coniideratiott  at  flO.  •  •  *  The  actual  con- 
sideration was  18,760.  Tba  deed  was  prepared 
l»y  me  on  the  ISth  day  of  October,  four  days 
befiom  the  agreement  [referring  to  die  contract 
tliat  Bart  ft  Carlquist  Ccanpany  obtained  from 
Gnndry  ft  Co.*  herein  refened  to]  was  signed 
by  Gandiy.*' 

W  It  therefore  dearly  appears  from  the 
undisputed  evidence  that  Bnrt  ft  CBrlqnlst 
Company,  dnrtng  the  time  it  was  acting  In 
this  matter  as  the  agent  of  Gtmdry  ft  Co., 
Boooeeded  In  disposing  at  the  property  for 


13.700.  wbldt  was  $760  in  excess  <tf  the  mtn> 
Imnm  price  fixed  by  Anderson.  This  mon^, 
leas  the  commission  to  whicA  these  real  es- 
tate firms  were  entitled  for  making  the  sale 
and  transacting  the  business  connected  there; 
with,  belonged  to  Anderson. 

The  authorities  practically  all  agree  that, 
when  a  real  estate  agrat  or  broker  sells  prop- 
erty for  a  price  in  excess  of  that  at  whidi  it 
is  Usted  to  him  l^  bis  iwindpal.  be  Is  legally 
and  equitably  bound  to  aocoont  to  his  i»ln- 
cipal  for  such  excess. 

In  2  Pcnn.  Hq.  Jnr.  8  968,  the  author  says: 

"Equity  regards  and  treats  this  relation  [of 
principal  and  agent]  In  the  same  gennal  man- 
ner, and  with  nearly  the  same  strictness,  as 
that  of  tmstee  and  beneficiary.  The  underlying 
duMu^t  is  that  an  agent  dwnld  not  unite  Ida 
psnonsl  snd  liis  r^rsssntative  characters  in 
the  same  transsethm.  *  *  *  la  dodSnga 
without  the  interv^fion  U  his  principal,  if 
an  agent,  for  the  pu^ose  of  selling  pnqmty  of 
the  principal,  purchases  it  himself,  or  an  agent, 
tor  the  purpose  of  buying  property  for  the 
prinoiiwl,  buys  it  fr«n  himself,  either  directly 
or  through  the  instrumentality  of  a  third  per- 
son, the  sale  or  pnrdiase  is  voidable." 

And  again.  In  the  same  sectlcni: 

"Any  unfoimeat,  any  under&anded  dealing, 
any  use  of  knowledge  not  communicated  to  the 
principal,  any  lack  of  the  perfect  good  faitii 
which  equity  requires,  renders  the  transaction 
voidable."   (Italics  oats.) 

In  Holmes  v.  Cathcart,  88  Minn.  213,  92 
N.  W.  956,  60  L.  E.  A  734,  97  Am.  St.  Rep. 
513,  the  Supreme  Court  of  Minnesota,  in  the 
course  of  a  well-considered  opinion,  said: 

"Hie  iwincipal  may  antluwise  his  agent  to  sell 
or  exchange  his  property,  but  it  does  not  neces- 
sarily follow  that  the  agent,  by  carrying  oat 
the  specific  instmctitmB  givra  him,  fully  per- 
forms his  dnty,  and  is  relieved  from  llablUty. 
He  is  bound  to  the  exercise  of  tlie  most  per- 
fect good  fitlth,  and  to  keep  his  principal  in- 
formed ai  faots  coming  to  his  knowledge  affect- 
ing hia  rights  and  interests.  If,  aftw  receiving 
instrucdoos  to  sell  property  <m  certain  sped' 
fled  terms,  the  agent  learns  that  other  and  more 
advantagmus  terms  can  be  obtained,  it  is  his 
plain  duty,  and  he  is  under  every  l^al  and 
moral  oUlgation,  to  conunonicate  die  facts  to 
the  principal,  that  he  may  act  advisedly  in  the 
pramises." 

In  Bftsterly  r.  MUls,  54  Wash.  St  866,  108 
Pac.  475,  28  Ia  a  A.  (N.  S.)  952,  the  Buprems 
Conrt  of  Washington  said: 

"If  a  real  estate  broker  sells  for  a  price  in 
advance  of  that  stipulated  by  Ms  principal,  and 
fails  to  account  to  the  latter  or  inform  him  of- 
the  true  facta,  he  becomes  liable  to  his  prin- 
cb>al  for  Ae  excess.  A  broker  is  not  entitled  to 
rnllze  any  flnandal  benefit  in  addition  to  his 
stipulated  commission  as  the  result  of  secret 
negotiationB  which  Iw  conceals  from  his  prin- 
dpaL" 

In  the  case  of  Neighbor  v.  Pacific  Bealty 
Ass'D,  40  Utab,  UQi  124  Fac  623,  Ann.  CSs. 
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iai4D,  1200,  Ur.  Cblee  JnsUoe  Fridc.  in  the 
course  of  an  elaborate  and  carefully  pre- 
pared oi^nlon.  q;>eakiiig  for  this  court,  says: 

"Appellant  was  also  required  to  inform  the 
Daileys  fully  of  all  matters  that  might  affect 
them  in  making  a  sale  of  the  property,  includ- 
ing any  offers  appellant  had  received  for  the 
same.  The  law  does  not  allow  the  agent,  who 
also  baa  a  right  to  purebaae.  to  wait  until 
some  one  makes  an  offer  of  an  amount  in  ezoesa 
of  tbe  agreed  purchase  price,  and  then  elect  to 
purchase  the  property  at  the  lesser  price  with- 
out informinc  the  owner  of  the  higher  offer, 
and,  after  the  agent  has  obtained  the  consent 
from  the  owner  to  buy  tbe  property,  then  im- 
mediately sell  it  for  tbe  higher  price  as  his 
own  property.  Sudi  conduct  is  condemned  by 
all  the  authorities,  and  under  such  drcum^ 
stances  equity  will  require  tbe  agent  to  account 
for  Uw  full  purchase  price  to  tbe  owner  nnleaa 
sadi  owner,  witii  full  knowledge  of  all  the  tmvta 
and  drcumstaQces,  has  ratffied  the  transaction." 

[6]  Counsel  for  Burt  ft  Carlqnlat  Company 
earnestly  Indst  that  there  was  no  privity  of 
ccmtract  between  that  firm  and  Anderson, 
and  it  is  therefore  not  legally  bound  to  ac> 
count  to  Anddwm  tox  tbe  excess  profits  it 
made  on  tbe  transactlos  in  question,  and  hence 
Anderson  cannot  maintain  the  cause  of  actlra 
set  forth  in  bis  ooss-complalnt  wfaer^  he 
seeks  to  recover  for  tbe  excess  of  profits  m«i- 
tioned.  We  do  not  agree  wiOi  counsel.  An- 
derson, by  amending  his  counterclaim  and 
seeking  to  recover  tbe  excess — secret — profits 
realized  by,  and  in  tbe  hands  ot  Burt  & 
Carlquist  Company,  ratified  tbe  act  of  Gun- 
dry  &  Co.  in  making  that  firm  an  agent  or 
subagent,  as  the  case  may  be,  to  sell  tbe 
property,  and  also  ratified  tbe  sale  of  the 
property  to  Luff.  Furthermore,  Anderson 
was  tbe  victim,  and  the  only  victim,  of  the 
fraud  sought  to  be  perpetrated  by  Burt  & 
Carlquist  Company  by  withholding  and  ap- 
propriating to  its  own  use  the  excess— secret 
—profits  which  were  realized  from  the  sale 
of  his  property.  He  is  tbe  "real  party  in 
interest."  No  case  has  been  cited,  nor  do  we 
think  one  can  be  found,  that  holds,  under 
sncfa  circumstances,  the  owner  of  the  fund 
cannot  successfully  maintain  an  action  to 
recover  it  against  the  party  who  perpetrated 
tbe  fraud  and  who  has  actual  possession  of 
the  money. 

In  Burke  r.  Boors.  92  OaL  lOS.  28  Fac. 
67,  a  case  inv<dving  a  similar  question,  the 
Supreme  Court  of  CaUfbmla  said: 

"There  cannot  be  the  slighest  question  but 
that  Bours,  In  the  transaction  of  finding  a  pur- 
chaser for  this  real  estate,  was  either  the  agent 
or  subagent  of  Arguello,  or  the  agent  of  Faulk- 
ner, Bdl  &  Co.;  and  as  the  law  reads,  bis 
portion  from  either  standpoint  is  fatal  to  bis 
clahiu,  whenever  and  wherever  Judidally  viewed 
Iqr  a  court  of  equity." 
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Further  along  In  the  <^»bUon  tbe  court  said: 

"If  we  assume  that  defendant  was  simply  the 
agent  of  Faulkner,  Bell  A  Co.  in  this  matter, 
then  be  is  equally  unfortunate  in  resting  upon 
unstable  grouod.  If  the  purchase  in  this  case 
had  been  made  by  Faulkner,  BcU  &  Co.,  as  we 
have  seen,  no  court  would  countenance  It.  liie 
same  principle  must  necessarily  apply  to  a 
purcbnse  made  by  tbeir  agent;  no  substantial 
distinction  can  be  discerned  In  the  status  of  the 
two  parties.  His  duties  and  oUigations  to  Ar- 
guello are  required  to  fill  the  same  measure  as 
is  demanded  of  bis  employer,  aud  such  should 
emphatically  be  the  requirement  in  this  case." 

We  are  of  tbe  opinion,  and  so  bold,  that 
the  court  did  not  err  In  Instructing  tbe  Jury 
that  tbeir  verdict  must  be  in  favor  of  An- 
derson and  against  Burt  ft  Carlquist  Com- 
pany, leaving  to  their  judgment  the  amount 
to  which  Anderson,  nndo'  Oie  evidence,  was 
entitled. 

Tbe  Judgmoit  Is  affirmed;  aiqiwllftnt  to 

pay  costs. 

FRICE,  a  J.,  and  CORFHAN.  THUB- 
MAN,  and  GIDEON,  JJ.,  concur. 


RIBSKB  T.  HOOVER  et  at  (No.  8249.) 
(Supreme  Court  ^  Utah.   Dec  13,  1918.) 

1.  Appeal  and  Bsror  4=»1009(4)— Scopb  or 
Rbvibw— Fact  Findinos. 

Assuming,  without  deeding,  that  ejectment 
is  an  equitable  remedy,  unless  tbe  findings  of 
tbe  conrt  are  against  tbe  dear  pr^tooderanoe 
of  the  evidence,  its  judgnmt  cannot  he  reversed. 

2.  Appeax,  and  Erbob  ^s»1010(1>— Scope  or 
Review— Fact  FiNDinas. 

Assuming,  without  deciding,  that  ejectment 
is  a  remedy  at  law,  if  there  Is  any  substantial 
evidence  to  support  tbe  findings,  whether  by  a 
court  or  a  jury,  tbe  court  on  appeal  is  powerless 
to  InterfMe. 

3.  Ejxctmkitt  «=»93  —  Evjdekcs  —  Sxrm- 

OIBNCT. 

In  ejectment,  evidence  held  such  that  the 
court  could  not  hold  that  the  findings  were 
against  tbe  dear  preponderance  of  the  evi- 
dence. 

4.  AdVEBSB  PoSfflSSION  «S366(!9-^X9inSITES 
— iRTEimOK  TO  Ot.AIlI. 

Where  tbe  intention  Is  to  claim  only  up  to 
tbe  true  line,  tbe  uecesBary  dement  of  intent  t» 
dalm  advwsdy  is  absent,  and,  if  adjoining  own- 
ers eadi  intend  to  claim  to  ^e  troe  line,  eaeh 
most  conform  to  that  line,  whenever  it  is  ascer- 
tained. 

5.  APPEAI.  AND  BBBOH  «S»731((9  —  ASBION- 
VBNT8  or  EteOBS— SumciBNOT. 

Rule  26  ^  Pac.  x).  Teqnirlng  dwt  an  as- 
signment that  the  evidmce  is  insuffidmt  to  sua* 
tain  the  findings  qwdfy  Uie  particulars  wherein 
the  evidence  is  InsuflBcient.  Is  imperative.^ 


^^For  other  cases  see  mid«  topic  and  KBY-NUMBBR  in  all  Key-Numb«r«d  Dlgatls  aaA  Zadaaes 
*Bolt  V.  Orut  Bastern  Gaiualty  Co.,  173  Pac  UfiS. 
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6.  Amu,  AiTD  Bhbob  ^731(6)  — 'Aauex- 
aainn  or  Bbbobb— Sufiioiknct. 
Altbocsb,  if  there  is  no  evidence  whatever 
to  soatain  the  ending^  rale  2A  (97  Pac.  x),  re- 
QtiirinK  ipedfieatun  of  particulua  la  whidi  eivi* 
dence  is  insuffident,  need  not  be  complied  with, 
the  appellant  sbonld  not  allege  that  ^ere  is  no 
evidence  to  sngtain  the  findings,  when  there  is 
abondant  erfdeDce,  admitted  without  ohjectioD, 
In  order  to  av<rid  oompliance  with  tbm  rale. 

Appeal  from  District  Ooort^  Utah  GoaDty; 
A.  B.  Morgan,  Judge. 

Ejectment  by  Samuel  Blesko  against  John 
W.  Hoover  and  others.  Judgment  for  plaln- 
tilC,  and  defendants  appeal.  Afflrmed. 

Parfco-  ft  Robinson,  of  Proro^  tor  axvpel- 
lants. 

Brans,  FoUand  ft  Xvans,  Ot  Salt  lake  OttTi 
for  reqMndttt 

TUUUaiAN,  X  ActiMi  In  ejectment  to  re- 
cover possession  at  real  property  and  for 
damages. 

The  plaintiff,  in  sabetsnoe^  aliens:  That 
plaintiff  Is  the  owner  of  that  certain  parcel 
ot  land,  to  wit,  "Banning  at  the  northwest 
corner  ot  ttw  northeast  %  of  the  stmtliwest 
M  ot  section  7,  township  S  soutb,  range  4 
east,  Salt  Lake  base  and  meridlaa;  thence 
south  0  degrees  Iff  mlnntes  east,  1882.2  feet 
to  the  aonthwest  comer  of  said  northeast  ^ 
soQthwest  ^  of  sectlfm  7;  thenoe  east  11&4 
feet;  tbeooe  north  4  degrees  4ft  mbiutes  east, 
1160  feet;  thtticenmrtb  SI  degrees  8  minutes 
west;  2fiOJ&  feet,  to  the  place  of  b^Elonlng, 
oontafailng  4.872  acres;"  that  the  defendants 
mn  In  possesalon  wlthont  any  xigbA  or  title; 
and  against  plaintiff's  will  or  consent,  and 
that  they  withhold  eadi  possession  from 
plaintiff  wrongfully  and  unlawfully,  to  plain- 
tiff's damage.  There  are  other  allegations  In 
the  complaint,  bat  in  Tlew  itf  the  Judgmmt 
they  are  immaterlaL 

Defendants,  answering,  deny  the  allegations 
of  the  complaint  above  referred  to,  and  affirm- 
atively allege  that  flieir  loedeoMSors  In  in- 
terest in  1885  ocmr^red  to  defendant  Jtdu  W. 
Hoorer  the  following  described  pared  of 
land,  to  wit:  Lots  8  and  4,  and  the  eotffh- 
eaet  %  of  the  sontbwest  %  of  sectlcm  7,  and 
lot  1  ot  section  18,  in  township  5  south,  range 
4  east  of  the  Salt  lake  meridian,  containing 
15&S6  acres ;  Qiat  at  the  time  ot  the  convey- 
ance of  said  land  it  was  Inclosed  by  a  good 
and  substantial  fence,  whidb  had  been  erect- 
ed In  1881  and  1882,  and  that  the  land  de- 
scribed In  plaintiff's  complaint  la  wltiiln  said 
indoBure,  and  is  immediately  west  of  tiie 
fenoe  which  divides  plalnttflTs  and  def^d- 
anta'  land;  that  said  fenoe  has  been  the 
boundary  line  between  plaintiff's  and  def^- 
anti^  lands  ftnr  year^  and  as  sotih  has  nev- 
er been  questioned,  but  has  been  uqnlesced 
In  and  relied  on  by  all  parties,  as  the  true 


boundary  line;  that  during  aH  of  said  time 
defendants  have  maintained  a  good  and  sub- 
stantial fence.  Defendants  also  plead  ad- 
verse possession  of  the  land  in  questiou  for 
more  than  20  years  prior  to  the  emmnence- 
ment  of  the  action. 

The  case  was  tried  to  the  conA  without  a 
jury.  The  court  found  all  the  issues,  exc^t 
a  slight  variation,  in  the  description  of  the 
land,  in  favor  of  plaintiff,  and  roidered  Jodg* 
ment  accordingly.  Defendants  appeal,  and 
challenge  the  validity  of  findings  1,  2,  S,  6, 
and  7,  on  the  ground  that  there  is  no  evi- 
dence in  the  record  to  support  said  findings, 
er  either  of  them. 

The  findings  challenged  are  as  follows: 

(1)  ^TbaA  the  j^ntiff  is  the  owner  ,  in  fee  and 
oititied  to  the  pcsKsalm  of  tiie  following  de- 
scribed tract  of  land  sitaato  in  Wasatch  coonty. 
sUts  of  Utah,  to  wit:  Beginning  2.S&)i  cbs. 
south  0  degrees  IS  min.  cast  firom  the  north- 
west comer  of  t^e  northeast  qearter  ot  the 
southwest  quarter  of  section  seven  (7),  township 
five  (5)  south,  range  four  (4)  east  of  the  Salt 
Lake  base  and  meridian;  thence  south  0  de- 
gree 16  min.  east,  17.20  chains,  to  forty  line; 
thence  north  89  degrees  40  min.  east,  along  for- 
ty line,  2.12  chains ;  tiience  north  4  degrees  46 
ndn.  cAst,  14Jt2  diatDs;  tiience  north  61  de- 
grees 11  min.  west,  4.86  chs.,  to  tiie  place  of 
beginning  area  4.4S9  aeres." 

(3>  "^at  said  defendants  are  in  possession 
of  said  tract  of  land  without  any  right  or  title 
thereto,  and  against  the  will  and  without  the 
consent  of  the  plaintiff,  and  said  defendants 
have  wrongfully  and  unlawfully  withheld  the 
possession  of  said  premises  from  the  plaintiff." 

{tfi  '^at  about  the  year  1881  or  1882  a  fence 
was  constructed  by  the  predecessors  in  interest 
of  the  plaintiff  and  defendants  for  their  ctn- 
venience,  and  It  was  then  nndentood  and  agreed 
by  them  Chat  said  fence  was  not  located  on  the 
boundary  line,  but  would  be  moved  and  located 
on  the  boundary  line  at  any  time,  up<«  the 
survey  of  the  land  being  made  and  the  true 
boundary  line  established ;  that  ever  since  the 
construction  of  said  fence  it  has  remained  where 
it  was  ori^nally  constructed,  with  the  full  un- 
derstanding by  die  plaintiff  and  defendants,  and 
their  predecMsors  In  interest,  that  said  fence 
was  not  on  the  boundary  line,  snd  would  hn 
moved  to  tiie  boundary  line  whenever  tiie  said 
Une  was  established;  that  pursuant  to  said 
understanding,  and  not  otherwise,  the  defend- 
ants and  their  predecessors  in  interest  have  oc- 
cupied the  land  described  in  paragraph  1  ever 
since  the  construction  of  said  fence." 

(6)  "That  the  defendants'  possession  of  the 
land  belonging  to  the  plaintiff  and  inclosed  by 
the  fence  in  questitm  waa  a  permissible  pos- 
session on^,  and  In  no  sense  did  said  defend- 
ants or  any  of  tiiem  ever  htHit  adverse  posses- 
sion of  said  land  or  any  part  thereof  against 
the  plaintiff,  nor  any  of  tiie  plaintiff's  prede- 
cessors in  interest;  neither  has  the  plaintiff 
nor  any  ot  Us  predecessors  in  Interest  acqniese- 
ed  in  the  defendants'  adverse  possession  or  oc- 
cupancy or  use  of  the  land  described  in  para- 
graph 1,  above."  . 

(7)  "The  court  finds  sU  tiie  Issues  In  favor  of 
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the  plaintiff  and  tgainrt  tiie  defendants  and  eaeb 
of  tfaem." 

The  Blngle  question  presented  by  this  ap- 
peal is:  Doee  the  evld^ce  sustain  the  find- 
ings above  referred  to? 

The  fact^  Is  not  diluted  that  the  record 
title  to  the  land  In  question  Is  In  the  plain* 
tiff,  and  that  defendants  own  the  land  adja- 
cent to  plalntifTs  on  the  west  Defendants 
rely  entirely  upon  the  fence  and  Its  main- 
tenance as  a  true  boundary  line  "between  them 
and  plaintiff,  the  acquiescence  of  all  parties 
therein,  and  adverse  possession  of  the  lahd  in 
controversy  for  more  than  20  years.  The 
testimony  relating  to  these  points  is  brie^ 
and  the  number  of  witnesses  comparatively 
few. 

W.  D.  Wright,  a  witness  for  plaintiff  and 
predecessor  in  intereet  of  the  defendaats, 
testifled  in  effect  that  be,  more  thao  23  years 
before  the  trial,  owned  the  land  now  owned 
by  defendants ;  that  his  brother  William  own- 
ed the  land  adjoining  on  the  east,  now  owned 
by  the  plaintiff;  that  he  (W.  D.)  built  the 
fence  in  question  with  the  knowledge  and 
consent  of  William,  and  with  the  understand- 
ing that  the  fence  could  be  changed  at  any 
time  that  William  desired.  He  also  testi- 
fied, in  effect,  that  when  he  sold  the  land  to 
defendant  J.  W.  Hoover,  about  23  years  be- 
fore the  trial,  he  told  Hoover  of  his  under- 
standing with  William  concerning  the  fence 
and  the  land,  and  that  he  knew  the  land  was 
William's  when  he  inclosed  it  with  the  f^ce. 
The  entire  effect  of  the  testimony  of  this 
witness  was  that  the  f^ce  was  not  intended 
as  a  permanent  boundary  line  fence. 

Mrs.  Emma  Wright,  widow  of  William  and 
his  successor  in  interest  to  the  land  now  own- 
ed by  plaintiff,  testified,  in  substance,  that 
while  she  owned  the  land  defradants  never 
claimed  any  interest  in  the  land  In  dispute. 

J.  H.  McEwan,  successor  in  interest  of 
Emma  Wright  to  the  land  now  owned  by  plain- 
tiff, testified  that  during  the  time  he  owned 
the  land  there  were  several  conversations  be- 
tween him  and  defendant  John  W.  Hoover, 
successor  in  interest  to  W.  D.  Wright,  re- 
specting the  land  In  dispute  and  the  fence. 
The  general  ^ect  of  said  conversations  was, 
according  to  this  witness,  that  the  fence  was 
not  con^dered  as  a  permanent  boundary  line 
between  the  parties,  but  was  only  tempo- 
rary, and  might  be  moved  at  any  time  whm 
the  true  line  was  ascertained  by  survey. 

Samuel  Bieske,  plaintiff,  as  a  witness  in  his 
own  b^ialf,  testified  to  conversations  with 
defendant  John  W.  Hoover  re^»ecting  the 
fence  and  land  in  controversy,  the  effect  of 
wbtdi  conversations  was  that  Hoover  did 
not  dalm  the  land,  and  nnderstood  that  the 
fence  was  subject  to  diange  at  the  option  of 
the  plaintiff.  Plaintiff  also  testified  that 
Hoover  at  one  time  paid  him  rent  for  the 
use  of  the  land,  and  did  not  claim  title  there- 
to until  a  year  or  two  before  the  trial. 

Dateodant  John  W.  Hoorer,  as  a  witness 


In  htSaUt  at  defendants,  denied  the  cmmrss;- 
ticHis  above  referred  to,  and  denied  Out  flMre 
was  any  understanding  that  tba  fence  was 
not  the  true  boondary  line;  also  denied  hav- 
ing paid  any  rent  to  plaintiff  tar  the  use  of 
the  land. 

Ferris  Hoover,  defendant,  as  a  witness  for 
defendants,  denied  that  any  rent  was  paid 
plaintiff  for  the  land  In  question,  and  also 
testified  to  the  effect  ttiat  d^endants  bad 
cultivated  the  area  In  dispute  with  the  knowl- 
edge of,  and  without  any  <AJecti(xi  or  dalm 
of  right  on  the  part  <sf,  the  plaintiff. 

Kalph  Hoover,  another  daCendant,  testi- 
fied, In  effect,  that  he  was  a  son-in-law  of  W. 
D.  Wright,  who  had  testified  tor  i^aintlfl; 
that  on  one  occadrai  W.  D.  Wiij^t,  In  an- 
swer to  a  question  as  to  where  the  bom^ary 
line  was,  said  he  did  not  know  exactly,  but 
that  at  the  time  they  put  tha  fence  there 
he  and  his  brother  agreed  where  the  fOnce 
was  was  near  enough  to  the  line,  and  nei- 
ther of  them  would  have  any  mwe  to  say 
about  it 

The  foregoing,  In  snbstano^  is  all  the  tes- 
timony in  the  case  rdatlng  to  flie  main  Issue, 
except  that  It  also  appears  that  JtAin  W. 
Hoover  commenced  the  cultivation  of  the 
land  in  questiOD  about  IS  years  before  the 
trial ;  that  from  Qiat  time  down  to  1914  he 
cultiTated  about  1^  acres,  and  in  that  year 
increased  the  area  of  colttTation. 

[t,  1]  Unless  the  findings  of  ttie  court  are 
against  ttie  dear  prQionderanoe  of  the  evl- 
Aence,  we  have  no  power  to  reverse  the  Judg- 
ment. That  Is  the  rule,  even  If  It  be  admitted 
that  this  is  an  equity  cas^  irtildi  we  do  not 
deem  It  necessary  to  detomlne.  If  it  Is  a 
case  at  law,  as  cases  In  ejectment  usually 
are,  unless  an  equitable  defense  Is  Interposed, 
then  the  rule  Is  less  liberal.  In  sudi  case, 
if  there  is  any  substantial  evldmce  to  sup- 
port the  findings,  whether  by  a  court  or  a 
Jury,  we  are  powerless  to  Interfere.  These 
rules  are  so  well  established  in  this  Jurisdic- 
tion as  to  become  a  matter  of  common  knowl- 
edge among  the  members  of  the  bar  and 
courts  of  the  state. 

[3]  Under  either  rule  above  referred  to  we 
are  of  the  opinion  that  nether  of  the  excep- 
tions relied  on  by  appellants  should  prevail. 
Applying  the  rule  most  favorable  to  appel- 
lants, we  are  not  prepared  to  hold  that  the 
findings  are  against  a  clear  preponderance  of 
the  evidence.  This  Is  manifest  upon  a  mere 
casual  reading  of  the  testimony,  the  sub- 
stance and  effect  of  which  we  have  endeavor- 
ed to  correctly  state.  It  is  not  necessary  to 
comment  on  Uie  evidence.  It  speaks  for  it- 
self. It  Is  to  some  extent  conflicting  upon 
the  main  issue.  It  therefore  became  the  duty 
of  the  trial  court  to  reconcile  the  conflict. 
If  possible,  and  determine  the  facts.  The 
findings  of  the  trial  court  being  unlmpeadi- 
able  under  the  errors  assigned,  the  duty  of 
this  court  is  plain  and  unequivocal,  unless 
the  law  is  eoatnry  to  oar  oooc^tloii. 
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[4]  Tbe  Isw  qppUeaUe  to  the  tecti  ct  tbli 
caaBf  boCb  to  title  1^  adrene  posseislon 
and  aeqidwoeDee  for  a  period  of  jwn,  1m 
accnrateiy  and  saccinctly  stated  In  4  R.  C 
L,  I  71,  tlUe  "BoandarteB,"  at  page  190,  as 
foUffWs: 

"Under  the  grenera)  principles  of  the  law  of 
adnrae  posuesrion,  it  is  esiential.  In  oider  that 
possession  may  b«  emsidered  as  being  adTerse, 
that  tboe  should  be  an  fatention  to  claim  title. 
Where  the  intention  is  to  (daim  only  up  to  the 
true  line,  wherever  it  may  be,  the  necessary 
element  of  an  intent  to  claim  adversely  is  ab- 
sent. Acctn^Dgly,  wbere  lands  are  divided  by  a 
fence  ^leh  their  owners  suppose  to  be  the  true 
line,  each  claiminy  <Hily  to  the  true  line,  wher- 
emr  that  may  be,  they  are  not  boond  by  the 
sufvosed  Une,  and  must  ocmfonn  to  tb»  true  line 
when  it  is  ascertained." 

See,  also,  in  the  same  section: 

"Apart  ftom  the  qaestion  of  adverse  posses- 
sion, tbe  erection  of  a  fence  may  be  evidence 
of  the  location  of  a  boundary  line  which  it  was 
intended  to  make,  and  acquiescence  in  it  for  a 
reasonable  length  of  time  may  become  binding 
npon  Ihe  adjacent  landowners.  Yet  a  fence 
may  be  maintained  between  adjoining  proprie- 
tors lot  the  salie  of  conTenioice  merdy,  and 
witboat  intention  of  thereby  flsinc  boundaries, 
and  OsmCms  will  not  be  given  tiiat  effect." 

The  exact  poaltloii  of  aivdlantB*  coonsel 
as  to  the  law  governing  the  case  is  not  made 
dear  1^  th^  brief.  They,  howeTer,  Insist 
that  the  facts  of  the  case  bring  it  vrtthln  the 
doctrine  enunciated  by  this  court  in  the  toi- 
lowing  cases:  Holmes  v.  Judge,  81  Utah, 
260,  87  Faa  1009;  Moyer  t.  Longton.  37  Ctab, 
9,  106  Pac.  609;  Bydalch  t.  Audersoo,  37 
Utah.  99,  107  Pac  26 ;  Young  t.  Hyland,  37 
Utah,  229,  108  Paa  1124;  Binford  v.  Ekxles. 
41  Utah,  453,  126  Pac.  333;  Chrlstensen  v. 
BenUer,  42  Utah,  392,  131  Pac.  660;  Tanner 
T.  StrattOQ,  44  Utah,  ^  139  Pac.  940. 

As  counsel  for  appellants  did  not  attempt 
to  e9)ecifically  apply  the  doctrine  of  any  of 
those  "ca sea  to  the  concrete  facts  of  the  pres- 
ent case,  and  as  we  are  unable  from  our 
examination  to  make  the  aj^Ilcation,  we  feel 
compelled  to  hold  that  none  of  the  cases  re- 
ferred  to  snstain  appellants'  position. 

Be^ft>re  condndlng  oar  remarks,  in  view 
of  the  positive  and  <dear  import  of  the  evi- 
dence from  which  the  trial  court  found  the 
facts  In  this  case,  we  feel  it  our  duty  to  make 
a  few  obserratloDs  zelatiTe  to  a  matter  of 
practice. 

[6.  6]  In  tljelr  assignments  of  error  appel* 
lasts'  ooonsel,  in  every  instance,  assert  that 
there  is  no  cnidence  to  support  the  findings. 


Such  an  assertion,  lA  view  of  the  record,  in. 
our  Judgmentt  la  unfair  to  the  trial  court 
It  Is  equally  unfair  to  the  recfpondeut,  and 
fans  to  enlighten  this  court  as  to  tbe  real 
grounds  of  aj^llauta^  contention.  When  ap- 
pdlanta  dedare  ttiere  Is  no  evidence  to  sai>- 
port  any  of  tbe  findings  objected  to  by  than, 
and  upon  an  examination  of  the  record  we 
find  ample  evidence  of  a  very  sattsfaetorr 
nature,  wa  are  at  a  losa  to  know  just  what 
a^llanfa^  counsel  mean  by  declaring  there 
la  no  evidence  at  all.  Where  an  ai^llant  as- 
rigna  taiaufflclfflcy  of  the  evidence  to  sustain 
the  flndlnga,  an  Imperative  rule  of  fbls  court 
reonlne  him  to  specify  the  particulars  In 
which  the  evldoica  is  imafflcleat  See  rule 
26  of  this  court  (97  Pac  x),  and  also  Holt 
V.  Great  Eastern  Ossnalty  Co.,  173  Pac 
1168,  and  casaa  dted.  'Wtam  in  13iie  judgment 
of  an  ai^eUant  ihwe  la  no  evidence  at  all  to 
sustain  tbe  flndingi^  a  compliance  with  Cha 
mle  referred  to  is.  <tf  coarse,  not  required; 
In  fact^  It  is  Impntcdcable.  But  it  la  Uttle 
short  of  a  palpaUe  evasion  <ii  tibe  require- 
mieatB  of  the  rule  If  a  parly  can.  In  his  as- 
signments <tf  error,  dedare  there  Is  no  evl- 
dence  whatever  to  support  the  findings,  when 
in  fact  there  Is  abundant  evidence,  admitted 
without  objection  as  to  its  con^tency  or 
materiality. 

To  further  emphasize  this  matter:  If  a 
party,  under  an  assignment  of  error  which  de- 
clares there  Is  no  evidence  to  support  a  find- 
ing, can  require  this  court  to  examine  the 
evidence  ft>r  the  purpose  of  determining 
whether  there  is  any  evidence  or  not,  and 
thereby  avoid  compliance  with  the  provisions 
of  the  mle  referred  to,  it  is  manifest  that 
the  rule  can  be  evaded  whenever  It  suits  the 
whim  or  convenience  of  an  appellant.  V<xc 
these  reasons  the  form  adopted  by  appellnnts 
In  this  case,  in  view  ot  the  plain,  unequivo- 
cal character  of  the  evidence,  cannot  be  com- 
mended. The  high  character  and  good  stand- 
ing of  appellants'  counsel,  however,  preclude 
the  Idea  that  they  intentloDally  adopted  the 
form  of  assigoment  suggested  for  any  ulterior 
purpose,  or  to  avoid  the  provisions  of  th» 
rule  to  which  we  have  referred. 

Notwithstanding  the  form  of  the  assign- 
ment, which  Is  objectionable  as  above  stated, 
we  have  carefully  examined  the  record,  with 
a  view  of  arriving  at  the  truth,  and  determin- 
ing what  Is  just  between  tbe  parUea  Ittlsant. 

We  find  no  error,  and  for  the  reasons  here- 
tofore stated  the  judgment  of  the  trial  court 
Is  affirmed,  at  appellants'  costs. 

FRICE,  a  J.,  and  MoCABXY.  COBFUAN, 
and  GIDiDON,  JJ.,  concur. 
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HESS  V.  ANGER  et  ax.   <No.  8210.) 

(Supreme  Oonrt  of  Utah.   Not.  21.  19ia 
Rehearing  I>enied  Jan.  6.  1919.) 

1.  MoBTOAOES  4=3l09  —  Deeds  Absolute— 

BVIDBNOB. 

In  80  action  to  have  a  deed  abtwlute  declareil 
a  mortgage  and  to  have  it  foreclosed,  both  par- 
ties  admitting  that  tlie  deed  vaa  a  mortgage, 
evidence  held  to  sustain  a  fincHog  tiiat  it  was 
intended  to  secure  ezpenditurea  tbat  might  suIk 
■equentlr  be  made  tot  die  benefit  of  the  pn^ 
ertjr,  as  ^nSl  aa  debts  paid  «t  the  time. 

2.  MoBTOAGEfi  ^=>32(3>— ABMZ.uk  DKBDB— 

Paboi.  Aobeeuent. 

A  deed  absolute  in  form,  executed,  and  de- 
livered as  security  under  a  parol  agreement  and 
^th  the  underatandlng  that  it  shall  bb  w  hM, 
will  be  coostmed  as  a  mortgage.  ^ 

8.  MOBTOAOBS  ^»S2(S)  —  AB80Z.DTB  DBEDS— 

Unijquidatkd  Claivb. 
A  deed,  when  intended  as  a  mortgage,  may 
be  given  to  secare  an  unliquidated  daim  to 
whatever  indebtedness  may  thereafter  be  «m- 
tracted  between  tbe  parties  under  it. 

4.  LiuiTATioN  OF  Actions  <t=9tI0(l)  —  Mobt- 
OAOES— Absolute  Deed. 
Limitations  did  not  run  to  prevent  the  bring- 
ing of  an  action  to  have  an  absolute  deed  de- 
clared to  be  a  mortgage  and  foredoeed,  where 
tbe  plaintiff,  the  grantee,  in  pursuance  of  the 
terms  of  the  parol  agreement  and  imder  tlie  deed, 
emtiniKd  to  pay  and  discharge  the  indebtedness 
against  defendant's  property,  pay  th«  taxes 
thereon,  and  make  eqiendltiuea  for  its  benefit 
np  to  the  time  of  the  commracemoit  of  Uie  ac- 
tion. .  . 

Api>eal  from  District  Court,  Box  Elder 
County;  J.  D.  Oall.  Judge. 

Action  by  Heary  G.  Hess  against  Godfrey 
AQger  and  Anna  M.  Ai^er,  bis  wife.  Judg- 
ment for  plaintiff,  and  defendants  -appeal. 
Afltrmed. 

Henry  Seeger,  of  Malad,  Idaho,  and  R.  H. 
Jones,  ol  Brlgbam  dty^  for  api^UaDts. 

Wm.  J.  Low«^  of  Bri^^m  City,  Cor  re- 
apoodent 

OOBFBfAN,  J.  ^Is  waa  an  action  brought 
In  the  district  coart  at  Box  Elder  conn^  to 
have  a  deed  absolnte  to  form  dedared  a  mort- 
ga^  and  the  same  foreclosed. 

Tbe  material  allegations  of  the  complaint, 
in  substance,  are:  Tbat  In  1904  the  defendant 
Godfrey  Anger  had  borrowed  from  the  Utah 
Mortgage  &  Loan  Company,  of  Logan,  Utah, 
$2,170,  and  had  given,  as  security  therefor,  a 
first  mortgage  lien  on  the  premises  Involved 
In  this  action ;  tbat  on  January  17, 1917,  the 
defendants  procured  additional  loans  aggre- 
gating $2,000  from  the  Ogden  State  Bank,  for 
which  they  gave  their  promissory  notes,  sign- 
ed by  the  plaintiff  aa  a  J<^  maker;  that 


thereafter  the  Ogden  State  Bazilc  refused  to 
further  deal  with  the  defendants,  or  make 
them  addlti(Hial  loans,  unless  some  arrange- 
ment could  be  made  whereby  It  might  secure 
the  first  mortgage  given  to  the  Utah  Mort- 
gage &  Loan  Cknnpany.  and  in  addition  there> 
to  It  might  deal  directly  with  respect  to  the 
entire  indebtedness  of  the  defendants  witta 
the  plaintiff  Henry  O.  Hess;  that  thereupon, 
in  pursuance  of  an  understanding  and  agree- 
ment entered  into  between  tbe  defendants  and. 
the  plaintiff,  wherry  the  said  pronisee  were 
to  be  conveyed  by  deed  frmu  tbe  deftfidants 
to  tbe  plalntifr  so  that  tbe  said  bank  mlgbt 
thereafter  deal  directly  wttta  plalntUT  with 
respect  to  the  indebtedness  of  the  defendants; 
said  bank  t^ook  a  second  m(»rtgage  on  said 
premises  from  Qie  defendants  to  secnze  its 
said  loan  of  f2,00(K  purchased  and  took  an 
assignmoit  of  the  first  mortgage  from  the 
Utah  Mortgage  &  Loan  Oompany,  and  made 
the  defendants  an  additional  loan  of  9000. 
for  which  tbe  defendants  gave  their  promis- 
sory note,  signed  by  the  plalntitf  as  Joint 
maker;  that  thereafter.  In  pursuance  of  the 
said  agreement  entared  Into  between  the 
plaintiff  and  dtfendants.  whereby  the  said 
bank  was  to  deal  directly  with  the  plaintiff 
as  to  said  Indebtedness  and  the  plaintiff  was 
to  pay  the  interest  thereon,  taxea,  liens,  and 
other  obligations  necesaery  to  be  Incurred  In 
the  bem^ting  of  the  said  premises,  and  as 
security  to  the  plaintiff  for  all  llabilitlea  that 
might  be  incurred  by  tibe  plaintiff  in  the 
transaction,  the  defwidants,  on  November  13, 
1918,  by  the  deed  in  question,  conveyed  the 
premises  Involved,  a  74.06-acre  farm,  to  the 
plaintiff ;  that  Under  right  and  authority  con- 
ferred upon  plaintiff  by  the  defendants  In 
conveying  said  premises  to  him,  plaintiff  has 
paid  to  the  said  bank  all  of  the  said  loans 
made  to  defendants,  aggr^atlng  $4,670.  and 
in  addition  thereto,  and  in  pursuance  of  said 
understanding  and  agreement  between  the 
plaintiff  and  defendants,  between  November 
29,  1910.  and  April  1,  1917,  was  required  to 
and  did  pay  the  interest  on  said  mortgages, 
taxes  against  said  propwty,  dalms  for  tiling 
of  said  premises,  and  other  assessments 
thereon  aggregating  $3391.21,  whldi  sum, 
with  the  accrued  hBterest  tbenoa  at  8  per 
cent,  per  annum,  amounts  to  tbe  sum  of  $4,- 
160,  that  the  said  bank  has  assigned  and 
transferred  the  said  mortgages,  together  wltb 
all  of  the  said  indebtedness  due  and  owing 
to  It  by  tbe  defendants,  to  the  plaintiff,  who 
Is  now  the  owner  and  holder  thereof;  that 
the  plaintiff  now  brings  said  mortgages  into 
court  as  settled  and  paid  for  by  him,  and  sur- 
renders the  same  and  all  debts  secured  there- 
by, and  asks  that  they  be  canceled  and  dis- 
charged In  full;  that  the  defendants  have 
not  paid  the  plaintiff  said  sums,  although  de- 
manded so  to  do,  exc^t  that  between  Novem- 
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twr  2,  aod  October  2.  im.the  dfltfend- 
anti  psld  fOBAM,  oa  wbldi  ttier  are  entitled 
to  Intereet  at  8  per.  coit.  per  anatuiv  makiiig 
a  tout  cradlt  ot«79Q^ 

Plaintiff  ptaya  Jndgmeat  tor  ttw  amouBt 
alleged  to  be  due  and  owing  fran  defeodants; 
that  the  deed  of  canTc^ance  to  btm  be  declar- 
ed a  mortgage,  and  tx  a  decree  of  toreclo- 
eare. 

Hie  answer  denlee  tbe  alleged  ooderstand* 
ing  and  agreement  between  the  plaintiff  and 
d^endante,  pleads  the  Btatate  of  limitations 
In  bar  to  tlie  mcnrtgage  indebtedness,  and  by 
way  of  a  counterclaim  alleges  tbe  deed  given 
defendants  to  plaintiff  was  Intended  as  a 
mfHtgage  to  secure  the  payment  of  tbe  tOOO 
loan  only,  and  that  In  addition  to  the  $792.26 
admitted  by  the  complaint  aa  having  been 
paid,  the  defendants  have  paid  to  the  plalotUt 
additional  sums,  $100  by  dwdi  and  NOO  by 
way  of  care  and  beeping  of  cratain  horses. 

Defendants  pray  Judgment  against  the 
plaintiff  that  the  deed  be  adjudged  and  de- 
creed a  mortgage  for  tbe  weurltr  of  the  9600 
loon  only :  ttiat  it  Is  paid,  and  that  fhe  deed 
be  canoded  and  dlscibarged  of  record,  and 
that  the  mortgages  and  other  evidence  of  debt 
h^  plaintiff  against  the  defendants  be 
antraidered  and  disdiarged  of  record,  and 
for  g^ieral  relief. 

A  reply  was  made  by  plaintiff,  denying  the 
affirmative  allegatlMU  of  the  answer  and 
pleading  afflrmatlvdy  that  the  care  of  the 
horses  had  been  paid  for  by  their  nse  by  de-. 
fendants. 

The  district  court,  upon  a  trial,  found  the 
Issues  for  the  plaintiff,  awarding  him  a  Judg- 
ment for  $8,038.80,  declared  the  deed  to  be  a 
mortgage  given  to  secure  the  Indebtedness 
found  due  the  plaintiff,  and  decreed  a  foreclo- 
sure thereof.  Motion  for  new  trial  was  made  : 
and  denied. 

There  is  no  contention  on  this  appeal  but 
that  the  deed,  absolute  In  form,  made  by  the 
deftodants  to  the  plaintiff,  was;  -In  fiict,  In- 
tended as  a  mortgage;  nor  la  there  any  con- 
tention that  the  trial  court  was  not  Justified 
In  treating  It  as  such.  Hie  dispute  arises 
only  and  solely  as  to  the  nature  and  extent  of 
the  IndebtedneBB  the  deed  was  glren  to  se- 
enre.  ^ 

The  plaintiff  contends,  and  the  trial  conrt 
found,  that  the  deed  was  made  to  the  plain- 
tiff with  the  Intention,  and  in  porsuance  of 
an  onl  agreement  between  the  parties  that 
It  should  be  taken  and  held  by  plaintiff  as 
secorlty  for  nidi  sams  as  ttie  plaintiff  might 
pay  in  defendants'  b^lf  In  preventing  fore- 
domre  of  tbe  mortgages  against  and  for  the 
benefit  of  the  premises  conveyed  to  him.  On 
the  other  hand,  the  defendants  contend  that 
the  deed  was  given  to  secure  the  $500  Item 
alcHie,  and  that  this  indebtedness  had  be^ 
fully  paid  by  them.  The  defendants  complain 
of  the  findings  of  the  trial  court,  asd  la^ 


that  tiie  same  are  not  8a8ti^ed..b7  th*  erl- 

dmcek 

We  have  carefully  reviewed  the  record, 
and  the  testimooy,  la  brief,  shows  that  the 
defendants  are  bnitfuuid  and  vita,  the  latter 
a  sister  of  the  idalntlff;  that  before  the  inar^ 
rlage  Qf  the  defendants  title  defendant  Godfrey 
Anger  procured  a  loan  of  $2,170  fr<»n  the 
Utah  Mortgage  &  Lpan  Company,  of  liOgan, 
Utah,  and  gave  a  first  mortgage  Hen  on  the 
premises  involved;  that  thereafter,  January 
17,  1917,  the  defendants  procured  additional 
loan«,  aggregating  $2,000  from  the  Ogden 
State  Bank,  tor  which  they  gave  their  prom- 
issoiy  note  signed  by  the  plaintiff  as  Joint 
maker.  These  notes  were  thereafter  secured 
by  a  second  mortgage  on  the  same  premises. 
Subsequently,  in  the  year  1006,  a  further  loan 
of  $500  was  applied  for  and  procured  frqm 
the  Ogden  State  Bank,  for  which  the  defend- 
ants gave  their  prpmlasory  note  signed  by  the 
plaintiff  as  a  joint  alaker.  Tbe  foregoing 
facts  dlsiitoeed  by  the  svldeaoe  are  not  dis- 
puted. 

The  plaintiff  testified  that,  after  the  $2,000 
had  been  loaned  by  the  Ogden  State  Bank  to 
the  defendants  and  a  further  loan  of  $500 
was  applied  for,  that  bank  demanded  security, 
but  refused  to  take  a  second  mortgage  on  the 
defendants*  pnsaima  or  to  further  deal  with 
defendants  unless  it  could  arrange  to  take  np 
the  first  mortgage  held  by  the  Utah  Mortgage 
&  Loan  GMopany,  and  thereafter  deal  direct- 
ly with  ttie  plaintiff  with  respect  to  tbe  In- 
debtedness to  the  bank.  The  plaintiff  farther 
testified  that  It  was  at  this  Juncture  an.  un- 
derstanding was  had  and  an  agreement  enter- 
ed Into  between  fbe  plaintiff  and  defendants 
that  the  premises  fihouM  be  conveyed  to  the 
plaintiff  as  security  for  the  Indebtedness  of 
the  defendants  and  all  future  sums  that  he 
might  pay  In  benefiting  defendants'  property ; 
that  the  deed  was  then  made  and  given  to  him 
by  the  defendants;  that  thereafter  he  pro- 
ceeded to  [>ay  the  taxes  on  the  pr(H>erty,  the 
interest  on  the  mortgage  indebteduees,  and 
also  paid  for  certain  tiling  of  the  land  while 
the  defendants  remained  In  the  possession 
and  had  the  use  and  enjoyment  of  the  premis- 
es. Quoting  the  exact  language  of  the  plai-Or 
tiff  with  reiqwct  to  the  giving  of  the  deed  by 
the  defbndants  to  him,  he  testified: 

"When  this  thing  came  up  with  the  bank, 
and  they  told  me  they  were  looking  to  me  to 
have  a  deed,  that  I  would  be  reqioDsIble  for 
what  bad  cmne  up,  and  I  tdd  'Mr.  Ang^  what 
tbe  bank  told  me,  I  told  him  that  tbe  bank  did 
not  want  to  do  any  business  with  him,  tboy 
wanted  to  do  busloess  with  me.  I  told  him  to 
think  it  over  whatever  he  wanted  to  do,  that 
was  the  question,  whether  the  mortgage  fihould 
be  foreclosed,  •  *  ♦  He  stated  to  me  he  was 
satisfied,  that  I  shmild  go  ahead.  *  *  *  He 
Bsid  he  was  willii^  to  rign  the  deed,  and  the 
deed  was  signed,  and  I  have  been  acting  on  tiiat 
place  Jnst  as  if  it  was  my  own.** 
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Tbe  detaulant  QoOtrey  Anser  tesUfled: 

"I  went  from  Tretnonton  to  Ogden  prior  to 
November*  1006,  and  met  Mr.  Hen  there  in  Og- 
den,  and  had  a  talk  with  him.  It  was  about  a 
month  b^ore  die  Ate  of  this  deed.  I  aaSa  to 
him  I  was  running  short  of  money  on  account 
ai  the  cn^  did  not  turn  out  as  good  as  th^ 
should,  the  extra  expenses  I  had  oa  account  of 
sicknesB  and  doctors'  tees,  and  all  of  that,  so 
those  I  owed  the  biUs  they  losisted  on  being 
paid,  and  it  takes  me  about  $500  more  above  my 
Income  to  meet  those  expenses,  and  I  ask  him 
whether  he  could  help  me  out  in  that.  He  told 
me  that  the  next  time  he  has  a  lltUa  time  off 
he  win  go  to  the  bank  and  see  irtiat  he  can  do 
for  me,  that  was  the  Ogden  State  Bank,  I  saw 
him  later,  and  be  told  me,  and  .he  said,  after  be 
had  a  talk  with  Mr.  Jtiiglow,  be  would  let  me 
know  then,  and  I  saw  him  again  later,  and  he 
said  he  ought  to  have  some  writing  in  bis 
bands,  some  kind  of  a  paper,  that  would  show 
tiiat  he  was  intereeted  in  my  affairs,  and  they 
would  help  bim  to  do  better  for  me  at  the  bank, 
niere  was  a  note  made  out  after  that  at  the 
tank  for  «eOa  I  signed  It  I  think  It  was 
after  the  date  this  deed,  which  is  dated  No- 
Tsmber  18, 1906,  we  ngned  this  deed  in  Tremon- 
ton  before  a  notary.  I  sent  it  to  Mr.  Hess 
through  the  mail,  the  same  day  that  I  acknowl- 
edged it  He  did  not  say  that  be  would  record 
it  at  that  time.  I  think  the  note  was  signed 
December  17,  1906.  Mr.  Hess*  signature  was 
on  tiiere.'  Tbere  was  no  other  note,  no,  so  this 
deed  had  reference  to  that  |500  note.  I  in- 
tended or  considered  that  deed  to  be  nothing 
more  than  aecntitr  for  that  $600  nota;  yes, 
sir." 

This  wltoess  also  testified  that  the  plalntifC 
did  not  t^  Mm  the  bank  did  not  want  to  do 
any  more  bnedness  with  him  at  the  time,  or 
before,  the  deed  was  given,  nor  that  he,  the 
plaliitlff,  would  be  responsible  for  taking  care 
of  defeadanta'  indebtedness  and  the  expenses 
that  might  thereafter  be  Incurred  In  beaieflt- 
Ing  the  pn^rty.  Further,  that  since  the 
deed  was  given  he  had  paid  to  the  plaintiff 
sums  aggregating  $799.36,  and  had  fed  aaid 
cared  for  horses  belonging  to  plaintiff,  which 
feed  and  care  were  of  the  reasonable  value  of 
$40Oi 

[1]  In  view  of  the  testlmomy,  all  of  which 
we  have  carefully  reviewed,  we  cannot  agree 
with  the  contention  made  by  the  defMidants 
that  the  trial  court's  fladlngs  are  not  sustain- 
ed by  the  evidmce,  and  that  tbia  cmi^^uslons 
of  law  are  orroneoos.  We  aie  not  unmindful 
that  In  this  da  as  of  cases  the  oral  testimony 
of  witnesses  should  be  scrutinized  by  the 
court  with  great  carab  and  that  the  proof 
tdionld  be  plain  and  convincing  before  the 
court  is  authorized  to  dedare  upon  the  inten- 
tion of  the  parties.  Oounsd.  for  tefttidants, 
in  their  brief  and  argoment,  have  dted  manj 
cases  and  aathoxities  to  the  effect  that  when 
language  is  employed  in  a  legal  Instrument 
sucb  as  a  deed,  as  in  tbi»  case,  it  must  be 
taken  and  construed  as  the  real  expression 
of  IntAiQon  of  the  partlesL  Ohambers  t.  Bm- 
.«i7,  18  Utah,  892,  45  Paa  192;  Wdsh.  Dris- 


coU  A  Budt  T.  Buck,  48  Utah,  6B8, 101  Pec 
456;  1  Jones,  Mortgages,  i  2B2',  -Howlsnd  t. 
Blake.  97  U.  8.  624,  24  L.  Bid.  1027;  SneU  t. 
Ins.Oo.,06U. &86,26L.Sa.G2;  OoalOar. 
Doran,  142  U.  8.  417,  12  Bupu  Ot  289.  85  U 
Ed.  1008;  Ina  Oo^  t.  Hmderson,  09  Fed.  762, 
16  O.  O.  A.  890.  In  this  case,  however,  nei- 
ther party  claims  that  the  language  of  the 
deed  Is  cootrolUng.  Both  parties  contend 
tiiat  the  deed  was  not  Intoided  to  be  what  it 
purports  to  be  on  Its  faca  As  pointed  out 
the  plain  tiff  contends  it  was  intended  as  a 
mortgage  to  secure  the  entire  Indpbtednees  of 
the  defoidants  owing  on  their  mortgages,  the 
$600  note,  and  expenditures  that  might  be 
made  for  the  benefit  of  the  property,  while 
the  defendants  claim  that  it  was  given  to  se- 
cure the  payment  of  th^  $500  only.  In  view 
of  the  relationship  ot  the  parties  to  the  mat- 
ters involved,  and  their  conduct  with  re^}ect 
thereto,  botli  before  and  after  the  deed  was 
given,  as  dlsdcwed  by  the  testimony,  the 
plaintiffs  contentlOD  aj^ears  entlr^  con- 
sistent It  would  seem  that  thB  trial  court 
could  arrive  at  no  other  just  conclu^on  than 
that  the  deed  was  Intended  by  both  parties  as 
a  mortgage  security  for  the  demands  made 
upon  defendants  In  this  action.  It  would  be 
difficult  to  conceive  of  the  plaintiff  assuming 
to  pay  and  discharge  the  heavy  liabilities  of 
the  defendants  under  any  other  hyi>othesls 
than  that  the  deed  afforded  blm  ample  securi- 
ty for  doing  so. 

[2,  8]  In  our  state  a  deed  absolute  In  form, 
executed  and  delivered  as  a  security  under  a 
parol  agreement  end  with  the  understanding 
that  it  shall  be  so  held,  will  be  construed  as 
a  mortgage.  Duerden  v.  Solomon^  33  Utah, 
468,  9i  Pac  978.  So,  too,  a  deed,  when  In- 
tended as  a  mortgage,  may  be  given  to  se- 
cure an  unliquidated  claim,  or  vrtiatever  in- 
debtedness may  thereafter  be  contemplated 
to  be  contracted  between  the  parties  under 
It  and  the  same  foreclosed  In  a  court  of 
equity,  27  OycL  1059;  Anglo-Callfomla  Bank 
T.  Cerf.  147  Cal.  384,  81  Pac.  1081. 

[4]  We  find  no  merit  In  defendants*  plea 
of  the  statute  of  Umltaticms.  The  t^alntUf, 
In  pnrsaance  of  the  terms  ci  the  parol  agree* 
ment  between  the  parties,  and  under  the 
deed,  continued  to  pay  and  dlsdiarge  the  In- 
debtedness against  the  defendants'  property, 
pay  the  taxes  thereon,  and  make  expendi- 
tures for  its  benefit  light  iv>  to  the  time  of 
tiie  otmimencement  ot  the  action. 

Finally,  it  Is  omtended  by  the  defendants 
that  the  judgment  rendered  the  district 
court  Is  enxselTft.  Tb%  court  found,  and  wv 
think  correeUsr: 

"miat  purtneat  to  said  understanding  and 
agreement  made  at  the  time  of  the  conveyanoe 
ot  said  property  to  the  plaintiff,  the  plaintiff 
between  the  29tb  day  of  Novonber,  1910,  and 
the  date  hereof,  was  required  to.  and  did,  pay 
all  interest  on  said  mortgages,  taxes  against 
said  property,  claims  for  the  tiling  of  said 
pxemisesb  and  otiur  assessments,  and  tiutt  tiie 
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'■twBrt  <Hi  aald  mortgafle^  togetber  with  the 
other  {daimig  as  oforeraid.  amounts  to  the  Bum 

ot  $3,381JZ1«  and  that  accrued  interest  on  said 
•urn  so  paid  by  plaintiff  at  the  rate  of  8  per 
cent,  per  annum  from  the  time  of  payment  to 
October  1,  1916,  amounts  to  $75».18,  which, 
with  the  iHindpal  sum,  makes  a  total  amount  of 
indebtcdnOM  la  the  mm  of  H,tSO,  besides  the 
origfaial  indebtedness  for  vrbldi  the  defendant  is 
mpouibl*  ia  the  sam  of  $4,670.'' 

The  court  then  rightfully  conclndeat 

"That  the  plaintiff  is  entitled  to  a  judgment 
against  the  defendantSi  and  each  of  them,  for 
the  sum  of  $4^60,  with  Interest  thereon  at  the 
rate  of  8  per  cent,  per  annum  from  October  1, 

1916,  and  for  $4.8TO,  with  interest  thereon  at 
the  rate  of  8  per  cent  per  annum  from  April  1, 

1917,  and  for  costs  of  action,  less  a  credit  of 
91,800,  to  which  defendants  are  entitled." 

The  court  then  awards  judgment  "In  the 
sum  of  $8,03a80,  being  the  amountB  of 
150,  and  $4,670,  with  interest,  leas  the  sum 
of  $1,J500,"  The  Interest  on  the  prlndiml  eum 
of  $4,150  from  October  1,  1916,  to  date  of 
decree  at  8  per  cent,  per  annum  amounts  to 
$332,  and  on  the  $4,670  from  April  1, 1917,  to 
date  of  the  decree,  to  Y186.80,  In  all  $61&80. 
thus  making  the  total  sum  due  the  plaintiff 
$9,338.80,  lees  tne  $1,300  credit  allowed  the 
defendants  on  their  counterclaim.  Dednctlng 
the  $1,800  from  the  $9338.80  leaves  a  balance 
of  $8,Ce8.80,  the  actual  amount  for  whl<di 
jndgmfflit  was  rendered. 

It  la  therefore  ordered  tliat  the  Judgment 
of  the  district  court  be  afflnued.  Respwdent 
to  reoorer  coats. 

nUCK,  0.  J.,  and  McOARTT,  THUBMAN, 
and  OXDEON,  JJ.,  eoncar. 


STATE  T.  OB&TAIN  INTOXIQATINa  UQ- 
UOBS  et  al.    (No.  S2S0.) 

(Supreme  GOnrt  of  Utah.   Not.  SO,  19ia  Re- 
hearing Denied  Jan.  Ok-  1919.) 

1.  iHTOXXoaTxiTo  htqvoM  «B9»150,  247— Pos- 
nssxoif— FoKTBirnBE, 

Laws  1917,  e.  2,  H  8.  26,  prohibit  the  pos- 
session of  intoxicating  liquors  kept  by  a  family 
OS  a  beverage  1  and  such  liquors  were  contra- 
band, and  aabject  to  selsarc^  forftiture,  and  de- 
■traetSon* 

2.  IirroxxoATiNa  Liquobb  ^92S3  — Fobisz- 

TITBE  PbOOKEDXHQS  — BiTXBW  — OhANOB  OV 

Vekui— DXSOBCnON. 
A  reversal  will  not  be  granted  on  account  of 
denial  of  a  nu^«i  for.  change  of  vmue  in  a 
proceeding  to  forfeit  intmkatlng  UquOTs,  unless 
it  is  dearly  made  to  appear  tihat  there  was  an 
abuse  of  discretion.^ 


'Stat*  v.  Oertsla  Intoxleattns  Llquora,  in  P*c. 
WO. 

>  State  V.  Csrringtott,  U  Vtali,  480,  50  Pse.  BM. 


3.  JUBT  ^19(10)— FsOCEgDlNOB  TO  DESTBOT 
LiQtJOK. 

Under  Laws  1917,  c.  2,  J  17,  in  a  proceed- 
ing against  intoxicating  liquors  looking  to  their 
destruction,  court  did  not  err  in  denying  a  jury 
trial,  where  the  only  person  appearing  as  de- 
fendant admitted  that  he  daimed  th*  liquors  and 
kept  them  for  purposes  dearly  in  violation  of 
the  stBtate. 

4.  CaiHiHAL  Law  «=»163  —  Actions  to  Db- 
btrot  LiquoB— FoBiatB  JropAanT. 

Acquittal  of  defendant  in  a  prosecution  for 
having  liquors  unlawfully  in  his  poBsesriou  un- 
der Laws  1917,  c.  2,  had  no  bearing  in  a  snb- 
eeqaent  actitm  by  the  state  under  sudi  act  look- 
ing only  to  the  deetmction  ot  the  liquor. 

Gideon,  J.,  dissenting. 

Appeal  from  District  Court,  Webftr  County; 
A.  W.  Agee,  Judge. 

Action  b7  tba  State  of  Utah  against  Cw 
tain  latozlcittlng  Uouors.  Frwn  a  Judgment 
ordering  that  the  Uquor  be  destroyed  and 
their  retaluOTB  sold  at  pnhUc  auction,  Joa^ 
LaudriM.  ^rtio  as^red  In  the  action  daim- 
lug  tlie  Uauozfli  aiveala.  Afflrmedt 

A.  G.  Horn,  of  Ogden,  for  appellant. 

Dau  B.  Shields,  Atty.  Gen.,  and  0.  C. 
Dalby  and  Herbert  Van  Dam,  St.,  Asat 
Attys.  Gen.,  for  the  State. 

CORPMAN,  J.  This  was  an  action  brought 
on  behalf  of  the  plaintiff,  the  state  of  Utah, 
against  certain  intoxicating  ILquore,  under 
the  provisions  of  dtapter  2,  Laws  of  Utah 
1917,  prohibiting  and  reguiatbig  the  sale, 
manufacture,  use,  possession,  etc..  of  Intoxi- 
cating liquors  within  the  state. 

It  appears  from  the  record  here  that  on 
September  20,  1917,  affidavit  was  made  and 
filed  in  the  district  court  for  Weber  county 
that  certain  intoxicating  liquors  were  then 
unlawfully  held  at  the  Paris  Hotel  In  Ogden 
City,  Utah,  and  that  thereupon  a  search  and 
seizure  warrant  was  duly  Issued  command- 
ing the  sheriff  of  said  Weber  county  to  search 
said  premises  and  seize  the  liquors  alleged  to 
be  on  said  premises.  In  executing  tlie  war- 
rant a  larg&  quantity  of  Uquor,  to  wit,  "six- 
teen gallon  Jugs,  five  gallon  Jugs  and  three 
gallon  Jugs  of  wine,  thirty-nine  bottles  of 
beer,  twenty-two  pint  flasks  of  whisky,  four- 
teen one-half  pints  of  whisky,  three  broken 
pints  of  whisky,  one  ten-gallon  keg  of  wine, 
three  barrels  of  bottled  wine,  twelve  barrels 
of  wine,  each  containing  about  flfty  gallons, 
^d  forty-flve  broken  bottles  of  wioe  and 
whisky,"  was  found  on  the  said  premises  and 
taken  into  possession  by  the  said  sheriff. 
After  seizure  of  the  liquors,  notice  was  giv- 
en all  persons  to  show  cause  why  the  same 
should  not  be  forfeited  as  provided  by  l&w, 
and  thereafter,  October  18, 1917,  Joseph  Lau* 
clrlca  appeared  In  said  action  daimlng  the 
liquors.  Ttaereuptm  an  order  was  made  by 
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the  said  district  court  making  him  a  part; 
defendant  In  said  action.  Thereafter,  the  de- 
fendant Joseph  l4inclilca  filed  his  answer  in 
said  action,  claiming  said  Uqiuhs  and  al- 
leging that — 

"He  had  the  aame  in  Ua  home  and  was  then 
and  there  using  the  same  for  his  own  family 
use,  and  that  he  and  his  family  nsed  said  bever- 
ages  instead  of  tea  and  coffee  and  as  a  part  of 
their  regular  meals,  and  that  he  made  no  other 
use  or  disposition  of  said  goods  and  liquors." 

The  said  defendant  further  alleged  that  he 
had  been  tried  on  September  22,  1917,  In  the 
municipal  court  of  Ogden  City,  Utah,  upon 
a  criminal  charge  brought  by  the  state  of 
Utah  against  him  tor  unlawfully  having  the 
said  llqDors  In  his  possession,  and  that  after 
a  trial  in  said  court,  involving  the  identical 
Issues  then  before  the  district  court,  he  had 
been  duly  acquitted,  and  that  said  former 
adjudication  end  acquittal  was  a  bar  to  Uils 
proceeding. 

It  appears  from  the  record  that  other  pre- 
liminary proceedings  were  had  before  the 
district  court,  not  material  here  nor  neces- 
sary to  mention  in  the  consideration  of  the 
dtfendant's  appeal  to  this  court 

The  case  was  tried  to  the  court  without 
a  Jury.  The  trial  court  found  the  issues  in 
favor  of  the  plaintiff  and  ordered  and  ad- 
Judged  that  the  liquors  seized  be  forfeited 
to  the  state  of  Utah ;  that  they  be  destroy- 
ed by  the  sheriflT  of  Weber  county;  and  that 
their  retainers  be  sold  at  public  auction  as 
provided  by  statute.  The  defendant,  Joseph 
Lnuclrlca,  relies  upon,  complains  of,  and  as- 
signs aa  errors  on  the  part  of  the  district 
court: 

First.  The  refusal  of  the  trial  Judge  to 
grant  a  change  of  venue  and  a  continuance 
upon  defendant's  application. 

Second.  The  refusal  to  grant  the  defend- 
ant a  Jury  trial. 

Third.  The  refusal  to  entertain  the  evi- 
dence of  defendant's  former  acquittal  in  the 
municipal  court  of  Ogden  City,  pleaded  in 
bar  to  plaintiff's  action. 

[1,  J]  We  think  every  assignment  of  error 
contended  for  by  the  defendant  is  wholly 
>vithout  merit.  The  answer  of  the  defendant 
wherein  he  claimed  the  liquors  and  alleged 
that  they  were  Icept,  held,  and  used  by  him 
and  his  family  as  a  beverage,  presented  no 
issue  to  be  tried  by  the  district  court,  but 
fully  established  the  fact  that  they  were 
contraband  liquors  and  subject  to  seizure, 
forfeiture,  and  destruction  under  the  statute 
and  the  former  rulings  of  this  court.  Section 
3,  c.  2,  Laws  Utah  1917;  section  26,  supra; 
State  v.  Certain  Intoxicating  Liquors,  172 
Pac.  1050.  But,  assuming  that  the  district 
court  had  before  It  some  issue  to  try,  the 
first  contention  made,  that  the  court  erred 
In  refusing  to  change  the  place  of  trial  upon 
application  of  the  defendant  supported  by 


affidavit,  ^nnot  be  sustained.  That  matter 
rested  wltliln  the  sound  discretion  of  the 
trial  court  While  the  action  of  the  court 
in  exercising  Its  discretion  in  that  regard 
la  subject  to  review  by  this  court  a  reversal 
will  not  be  granted  unless  it  Is  clearly  mads 
to  appear  that  there  was  an  abuse  of  suck 
discretion.  State  v.  Garrlngton,  IB  Vtaii, 
480,  50  Pac.  626.  The  record  here  not  only 
shows  that  the  trial  court  found  that  many 
of  the  allegations  of  defendant's  affidavit 
were  untrue,  but  If  admittedly  true,  wholly 
Insufficient  to  warrant  the  granting  of  the 
order  applied  for. 

[3]  We  think  the  refusals  of  the  district 
court  to  grant  the  defendant  a  continuance^ 
denying  a  trial  by  Jury,  and  to  oitortaln  the 
evidence  of  a  former  acQoittal  of  the  defwd- 
ant  before  the  municipal  court,  were  wholly 
Justified  In  view  of  the  record  btfore  us. 
While  ordinarily,  under  the  provisions  of  the 
statute,  section  17,  c.  2,  Laws  Utah  1917, 
the  trial  of  this  class  of  cases  Is  to  be  con- 
ducted as  in  criminal  prosecutions,  and  It  if 
therein  expressly  provided  that  "if  any  per- 
son shall  appear  aDd  be  made  a  party 
*  *  *  and  shall  make  a  written  plea  that 
said  liquors,  vessels  or  other  property  or  any 
part  thereof,  claimed  by  lilm,  were  not  own- 
ed or  kept  with  intent  to  be  used  in  viola- 
tion of  the  law,  such  party  defendant  may 
demand  a  Jury  to  try  the  issue,"  yet  when, 
as  here,  the  defendant  by  his  pleading,  ad- 
mitted that  he  claimed  the  liijuors  and  kept 
and  held  them  for  purposes  clearly  ia  vio- 
lation of  the  statute,  there  was  no  issue  to 
be  tried  to  the  court  oi;  a  Jury,  and  the  court 
very  properly  assumed  the  Inittatlve  a^  ren- 
dered Judgment  that  the  liquors  should  be 
forfeited  and  destroyed. 

[4]  The  acquittal  of  the  defendant  in  the 
municipal  court  of  O^^en  City  had  no  hear- 
ing on  the  issues  involved  In  this  action. 
This  proceeding  was  directed  wholly  against 
the  liquors  in  the  Interests  «f  the  poblic^  not 
for  the  purpose  of  sobjectlng  the  defendant 
Lauclrica  to  any  penalties,  nor  was  he  placed 
in  Jeopardy  before  the  court  by  becoming  a 
party  to  the  action,  l^erefore  the  tmpand- 
ing  of  a  juiT  because  of  the  defendant's  ap- 
pearance and  voluntarily  becoming  a  party 
to  the  action,  on  the  ground  of  his  tiiaimlng 
an  interest  In  the  liquors  and  pleading  an 
acquittal  In  a  former  proceeding  in  another 
tribunal  in  which  he  had  been  prosecuted 
criminally,  would  have  rendered  these  pro- 
ceedings farcical. 

We  find  no  merit  In  this  appeal,  and  there- 
fore it  Is  ordered  that  the  Judgment  of  the 
district  court  be  afilrmed.  Oosts  to  respond- 
ent. 

FBIUS.  O.  J.,  and  fitcCABTT  and  TIIUH- 
MAN,  JJ^,  concur. 
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GIDEON,  J.  (dissenting).  I  am  unable  to 
ooncnr  In  the  order  afflnutng  the  jQdgment 
of  the  district  court.  There  Is  such  a  thing 
In  this  state,  even  under  the  provlsloDs  of 
chapter  2,  Laws  Utah  1017,  known  as  the 
"Prohibition  Act,"  as  lawful  as  well  as  un- 
lawful possession  of  Intoxlcatliig  liquors.  On 
the  date  of  issning  the  search  and  seizure 
warrant  by  which  the  liquors  iu  question 
were  taken  from  the  defoidant  Lauclrica. 
he  was  at  the  same  time .  arrested  for  un- 
lawfully having  such  liquors  In  his  posses- 
sion, upon  a  warrant  Issued  from  the  mu- 
nicipal court  of  Ogden  City.  That  court  ua- 
questlonably  had  jurisdiction  to  try  the  Is- 
sues In  such  proceeding.  Subsequently  a 
trial  was  had,  and  the  defendant  was  ac- 
quitted of  the  diarge  of  having  such  liquors 
unlawfully  In  his  possession.  At  the  trial 
of  this  action  the  defendant  offered  the  rec- 
ord of  the  proceedings  and  the  judgment  la 
that  case  as  a  bar.  That  the  controversy  la 
both  proceedings  related  to  the  same  subject- 
matter  and  was  between  the  same  parties  Is, 
in  my  opinion,  self-evident  It  is. not  con- 
tended that  the  right  exists  In  the  state  to 
forfeit  Intoxicating  liquors  unless  the  same 
are  unlawfully  held  by  the  party  In  whose 
possession  the  same  are  found.  By  the  pro- 
visions of  section  VJ  Of  said  Chapter  2,  when 
Any  one  shall  appear  and  claim  the  liquors, 
vessels,  etc.,  taken  under  the  search  and 
seizure  warrant,  the  trial  "uo^y  be  the  same 
substantially  as  in  the  cases  of  criminal 
prosecutions  before  such  courts,"  etc.  Nec- 
essarily It  must  follow,  under  that  provisiout 
tliat  to  auth()ri2se  a  forfeiture  or  conflscation 
of  liquors  the  proof  produced  by  the  state 
must  be  of  such  weight  or  degree  as  would 
be  required  to  convict  In  criminal  proceed- 
ings. That  Is  to  say,  the  same  degree  of 
proof  was  required  to  authorize  the  court  to 
confiscate  the  liquors  in  this  proceeding  as 
was  required  to  convict  the  d^exidant  In  the 
municipal  court.  As  stated  above,  the  con- 
troversy was  between  the  same  parties  and 
related  to  the  same  subject-matter.  That 
controversy,  having  been  determined  contrary 
to  the  contention  of  the  state,  Is  res  ad- 
Judicata  against  the  state  In  this  proceed- 
ing. The  question  of  whether  any  one  can 
have  title  to  the  particular  goods  Is  not  In 
issue  and  is  not  material.  The  controversy 
relates  solely  to  the  lawful  or  unlawful  pos- 
sesslw  of  the  goods  in  question.  Neither  is 
it  in  question  as  to  whether  the  state  was 
wrong  In  prosecuting  the  defendant  In  the 
municipal  court  Such  proceedlugs  were  ac- 
tually had  and  were  determined  In  favor  of 
the  defendant  I  am  unable  to  see  why  the 
facts  as  shown  by  this  record  are  not  eon- 
trolled  by  the  decisions  In  Coffey  v.  United 
States,  116  U.  S.  442,  6  Sup.  Ct.  437,  29  L. 
Ed.  6S4.  and  State  v.  Intoxicating  Liquors, 
72  Vt.  253,  47  AtL  779,  82  Am.  St  Rep.  937. 
I  therefore  dissent 


WRIGHT  V.  INTEBMOUNTAIN  HOTOS-' 
OAR  CO.  et  aL    (No.  8236.) 

{Supreme'  Court  of  Utah.    Nov.  20,  1918.  Re- 
hearing Denied  Jan.  6,  1919.) 

1.  FLEADIHG  «3b84(1)  —  LiBXBAL  CONBTRITO- 
TIOR. 

The  coart  on  appeal  must  construe  the  alle- 
gations of  a  pleading  liberally. 

2.  Mabtxe  and  Sebvant  ®s=>329— Pleadinq— 

RsqVlBITES  AND  SUFFICIENCT. 

Complaint,  In  action  for  personal  injuries 
when  struck  by  automobile  on  city  street,  Mi 
sufficient  as  agaiast  general  d«nnrrer,  in  respect 
to  the  purpose  for  irtiich,  and  the  one  co  whose 
behalf  the  automobile  was  used  at  the  time  of 
the  accident. 

3.  PutADxna  «s»2l4<4>— GmBAL  Deudsbeb 
— AmasnoHs. 

A  general  demurrer  admits  not  only  truth  ot 
eveiy  tact  alleged,  but  of  aD  legitimate  infer- 
ences dedudble  thoetrom. 

4.  Mastbb  and  Sibvant  4=3302(2)— Tobis  or 
Sebvants— Tjiabtlitt  or  Mastkb. 

Where  servant  employed  to  demonstrate  au- 
tomobUeSr  to  accommodate  out  of  town  customer, 
took  out  an  automc^e  after  business  hours, 
which  the  customer,  in  driving,  ran  upon  plain* 
tiff,  the  employer  was  not  liable. 

5.  Masteb  and  Sebvajtt  «=3S02(6)--Tobtb  or 

SbBVAKT— LlABIUTT  OF  MaSTEB. 

To  make  master  liable  for  injury  by  in- 
Btmmentality  owned  hy  him  under  control  of 
servant,  the  Instmmoitallty  must  be  used  in  the 
master's  buiriness,  and  he  is  not  liable  if  It  is 
being  used  by  the  servant  for  his  own  social  af- 
faire.1 

6.  SIastbb  ahd  Sebvant  €=>310— Tobts  or 
Sebvant— LiCABiuTT  or  Sebvant. 

Where  servant  employed  to  dem<mstrate  au- 
tomobiles, in  order  to  accommodate  out  of  town 
customer,  tooi  out  an  aatomobQe  after  bnsineas 
hoars,  which  the  eastnner  in  driving  ran  upon 
the  plaintlif,  the  servant  eonld  be  fadd  Uabte. 

7.  Mastkb  axtd  Sebvant  ^=aS30<2)— ^obts  or 

SEBTAnT--ETIDENCB— GENEBAL  CITBTOH. 

Where  a  servant  took  master's  automobile 
for  private  social  purposes  of  a  customer  of  the 
master,  who,  in  driving  it,  injured  plaintiff,  evi- 
dence of  gen«-al  custom  in  automobile  business 
of  acconunodatlng  customers  by  fumlsblng  cars 
was  immaterial. 

8.  M ABTEB  AND  SeBVANT  «S»8S2(^-^T0BIS  OW 
SRBTAHT— iNSTAOCnONB. 

Where  servant  took  automobile  solely  for 
private  purposes  of  maater'a  customer,  who  in 
operating  It  injured  plaintiff,  charge  in  action 
egainat  master  that  his  liability  was  not  to  lie 
determined  according  to  whether  the  servant 
was  authorized  to  use  the  car,  or  whether  he 
used  it  in  violation  of  instroctions,  held  errone- 
ous. 


1  McFarlane  v.  Winters,  i7  UUb,  S98,  155  Pac  437. 
A.  A.  1916D,  618;   FergUMn  v.  Winter,  46  UUh. 
m.  150  Pac  299:  Fovkei  v,  J.  I.  Case,  etc,  Co.,  48 
man,  Bor.  in  Pao.  SI. 
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8.  APPEAZ.  AKD  BUOB  ^260(1)— HAB1CLE08 
EBBOft—lNBTBUOnONS. 

Befiual  of  nqnested  inatntctloiu  Miffideiit- 
ly  covmd  by  the  fenml  charge  is  not  prejndi- 
dal. 

Ai^I  from  District  Ckrar^  Salt  Lake 
County ;  P.  G.  Byans,  Jud^e. 

Action  by  Mary  Josephine  Wright  against 
the  Intermonntaln  Motorcar  Company  and  C. 
N.  Carmthers.  Judgment  on  verdict  for 
plaintiff  against  both  defendants,  and  they 
separately  appeal.  Beversed  as  against  de- 
fmdant  cominny  and  affirmed  as  against  the 
Individual  defendant 

Alien  T.  Sanford  And  Ba^l^  &  Asbton,  all 
of  Salt  Lake  Olty,  for  appellants. 

Moore^  Af  Itdi^  ft  UagliiidB  imd  Oeoqpe  €L 
Budl:le,  all  of  Salt  Lake  tea  ntpooA- 
«nt 

FBIOK,  G.  J.  The  xAalnUfl  bnmgbt  tUa 
actlcm  against  (he  defendants  to  reoom  dam- 
ages for  personal  injuries  wbldi  aiie  alleged 
she  suffered  from  the  negligence  of  the  de- 
fendants In  driving  an  automobile  against 
the  plalntifr,  knocking  her  down  and  severe- 
ly injuring  her.  After  alleging  Uie  necessary 
matters  of  inducemmt,  etc.,  plaintiff  alleged 
that  on  tbe  23d  day  of  December,  1918,  at 
about  920  o'dock  p.  m.,  while  she  was  cross- 
ing the  intersection  of  certain  streets  in  Salt 
Lake  City,  "an  automobile  owned  and  con- 
trolled by  Intennountain  Motor  Company, 
me  of  the  def«idanta  h««ln,  and  directed, 
operated,  and  drlv^  by  or  under  the  direc- 
tion or  control  of  the  defendant  C.  N.  Car- 
ruthers,  was  driven  along,"  eta  She'  th«i  al- 
leges that  the  automobile  was  driven  at  an 
unlawful  rate  of  speed;  that  she  was  run 
against  and  knocked  down,  and  she  then  de- 
scribes her  Injuries  and  alleges  her  damages 
and  prays  for  Judgment  Defendants  eacb 
filed  a  general  demurrer  to  the  complaint 
The  demurrers  were  overruled,  and  the  de- 
fendants then  filed  a  Joint  answer,  in  which 
they  denied  that  portion  of  the  complaint  we 
have  quoted,  denied  the  alleged  negligence, 
and  pleaded  contributory  negligence  on  the 
part  of  the  plaintiff.  Upon  these  Issues  a 
trial  to  a  Jury  resulted  in  a  verdict  in  favor 
of  plaintiff  against  both  defradants.  Judg- 
ment was  duly  entered  on  the  verdict  from 
which  the  defrodants  have  taken  separate 
apipealB  and  have  s^arately  assigned  numer^ 
ous  errors. 

We  shall  conMder  sndi  aasIgnmatitB  of  er- 
ror as  we  deem  material,  regardless  <it  the 
order  In  which  they  are  assigned  or  ai^ed  in 
counsel's  brief. 

[1-3]  It  is  contended  that  the  court  erred 
in  overmllng  the  general  demurrers.  We  do 
not  deem  It  necessary  to  make  an  analysis  of 
the  allegations  of  the  conqilalnt    It  la  DO 


doubt  true  that  the  allegationa  imytn  lliii  tho 
purpose  for  which  the  automobile  was  being 
used  and  on  whose  bcibalf  It  was  naed  at  0» 
time  of  tbB  acddent  are  meager  and  aome- 
what  doobtfaL  Under  our  atatnte  trek  bow^ 
ever,  are  requlzed  to  omatme  tlie  allepitlw 
of  a  pleading  libecaUy.  W3wn.  therpfcwe,  w» 
CDorider,  as  we  must  that  a  general  demurs 
rer  admits  every  material  fact  as  well  a» 
every  legitimate  Inference  deduced  from  such 
facta,  and  If  the  allegations  of  the  complaint 
are  liberally  conatraed,  we  think  the  com- 
plaint alOkou^  far  tnm  being  a  modA 
I^diBft  iB,  neverfluleai.  ■nflciait  to  with- 
stand a  general  demnrrar.  It  a  anadml  de- 
mnrrer  had  been  Interpoeed  requiring  a  more 
qtedflc  atatonoDt  of  particnlar  facta,  th» 
avestiaii  mlj^t  wtSl  be  differoit 

At  tbe  cloae  (tf  plalntUTa  eridause  tb»  d»- 
ftaidants  Interposed  Mparate  motions  for  a 
nonsuit  The  motions  were  draled.  and  tho 
defendant  oorporatioa,  heretnafter  dealguat- 
ed  onnpany,  now  Inslata  that  tbe  court  erred 
In  'denying  its  mottim  tot  a  nonsuit  At  tbe 
dose  of  all  of  tbe  eridaioe  the  deCsndants. 
again  In  separate  motions,  asked  tbe  court 
to  direct  the  Jury  to  return  separate  verdicts 
In  tti^  fiBTor.  The  court  alee  denied  those 
requeeta  Ttie  company  now  antgna  tbe  fore- 
going rulings  of  Uie  eoort  as  error.  We  eliaU 
considar  the  two  aaalgnmenta  referred  to  to* 
gether. 

14}  We  are  «f  the  oplnioD  fbat  ao  ter  a» 
tbe  company  Is  concerned  the  court  erred  In 
denying  both  of  those  motknu.  Tbe  undis- 
puted evidence,  so  far  as  material  to  the  de- 
dslmi  ct  ttM  two  assignments  Jnat  retened 
to,  is,  in  sabstanoe,  as  fdkvws:  One  Braimen, 
who  was  not  made  a  party  to  tbe  actkm,  was 
interested  In  a  corporation  ^^cb  was  en- 
gaged In  tbe  aatomobUe  business  In  Idaho. 
He  and  defendant  Carmtbers  were  acquaint- 
ances, and  on  tbe  2Sd  day  of  December.  1916, 
the  day  of  tbe  accident  Brannoi  called  on 
Oarruthers  at  the  company's  place  of  busi- 
ness. The  company  was  oigaged  In  tbe  busi- 
ness of  buying,  selling,  and  dealing  in  au- 
tomobiles and  accessories  at  Salt  I^ke  Oitj, 
and  tbe  defendant  Carruthers  was  its  man- 
ager. On  tbe  evening  of  tbe  day  aforesaid 
Brannen  and  Carruthers  had  dinner  together 
with  one  or  two  others,  and  after  dinner, 
about  8:80  p.  m.,  Brannen  suggested,  as  ba 
puts  it  to  Carruthers  that  the  latter  go  with 
Brannen  to  call  upon  a  young  lady,  an  ac- 
quaintance of  Brannen's,  and  who,  it  seems 
was  also  an  acquaintance  of  Carruthers. 
Carruthers  consented  to  go,  and  took  an  au- 
tomobile belonging  to  the  company,  which 
was  being  used  In  Its  business  as  a  "demon- 
strator car."  Tbe  two  accordingly  took  the 
oar,  Carruthers  driving  It  to  where  the 
young  lady  lived,  which,  It  seems,  was  not  a 
great  distance  from  the  company's  place  of 
business.  They  arrived  at  tbe  home  of  tbe 
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young  lady  a  lltUe  before  9  o'dodc  and  left 
there  a  little  after  that  hour  to  come  up 
town.  On  entering  the  car  Brannen,  over 
Carmthers*  protest,  altered  the  front  Seat 
to  drive  the  car.  Oarmthers  asked  that  he  be 
pmnitted  to  drive  the  car,  but  Brannen  Insist' 
ed  that  he  would  drive  It,  whereupon  Carrutb- 
craand  the  young  lady  took  the  rear  seat,  and 
Brannen  drove  the  car  up  town,  ^ey  had  not 
gone  very  tor  on  their  way  up  town  when. 
In  crossing  State  street  on  Fourth  South 
street,  the  car  collided  with  the  plaintiff,  and 
she  was  seriously  injured  in  the  collision. 
The  automoUle,  after  striking  plalntifr.  did 
luSt  stop,  hat  proceeded  nearly  a  block  far- 
mer, where  Brannrai,  Camithers,  and  the 
joung  lady  alighted  from  die  car  and  en- 
tered tlie  New  Grand  BoUA,  Brannen  had 
Adrad  the  young  lady  to  att^d  a  dance  with 
h*tf}  at  the  Newhouse  Hotel,  wbldb  was  only 
a  short  distance  from  tbe  New  Grand  Hotel, 
And*  it  seems,  she  bad  consented  to  do  so, 
but  in  view  of  the  actddent.  It  seems,  they  did 
not  go  to  the  Newhouae  Hot^  nor  attend  the 
dance,  but  entered  the  New  Grand  Hotel  as 
before  stated.  Brannen,  It  seems,  Immediate- 
ly left  the  hotel,  and  Camithers  then  took 
tlie  young  lady  to  her  home,  not  using  the 
cart  (however.  The  company  with  whlfh 
Brannen  was  connected  in  Idaho  at  different 
times  had  business  dealings  with  tb6  com- 
pany, but  on  tbe  day  in  question  had  no  busi- 
ness transactions  of  any  kind,  either  with  the 
company  or  with  Carruthers.  Brannen  had, 
it  seems,  however,  during  the  day,  called 
<m  Carruthers.  In  visiting  the  young  lady 
Brannen  went  for  the  sole  purtiose  of  lndw> 
ing  her  to  attend  the  dance,  as  aforesaid,  and 
Carruthers  went  with  him  merely  because 
Branny  had  asked  him  to  go,  and  Car^ 
rnthers  took  the  car  to  accommodate  Bran- 
nen and  the  young  lady,  if  she  should  consent 
to  go  to  the  dance,  and  for  no  other  purpose. 
There  was  a  great  deal  of  snow  on  the  ground 
At  the  time,  and  it  was  dlflScult  to  drive  mo- 
torcars on  the  street.  There  was  no  design 
-or  purpose  on  the  part  of  ^ther  Brannen  or 
Oarmthen  to  use  the  car  except  fbr  the  pur- 
pose stated,  and  the  company  was  nether 
related  to  nor  had  any  interest  In  or  con- . 
nection  with  the  enterprise  In  which  Car- 
rtithera  and  Brannen  were  engaged  at  tbe 
tbne  of  the  acddoit 

Other  evidence  was  also  produced  by  the 
plaintiff,  over  the  objection  of  the  company, 
respecting  the  custom  of  automobile  dealers 
In  extending  courtesies  to  their  customen 
Tjy  driving  them  about  in  automobiles.  It 
was  also  shown,  over  like  objections,  that  the 
company  had  at  times  extended  sucdi  courte- 
sies to  some  <^  its  customers.  In  view,  how- 
ever, that  the  evidence  Is  <^eaF-cut  and  un- 
disputed with  regard  to  why  the  car  was  tak- 
en 1^  Oarmthera  at  the  time  and  what  tba 
purpose  ot  the  young  moi  was  In  taking  It, 
and  what  It  waa  tteing  used  fiv  at  the  ttme  of 


the  accident,  all  the  Inferential  evtdenee  be- 
comes wholly  immaterial.  Where  It  appears, 
as  in  this  case,  that  the  Instrnmentality 
which  causes  an  accident  and  Injury  was,  at 
the  time  of  such  acddenti  In  the  custody  and 
control  of  a  servant  or  agent  of  the  owner  of 
soch  instrumentality,  and  the  plaintiff  is  un- 
able to  show  by  direct  evicLMice  that  the  instru- 
mentality was  at  the  time  being  used  by  the 
agent  or  servant  within  the  scope  of  bis  em- 
ployment and  in  the  master's  business,  courts 
are  usually  auite  liberal  In  permitting  the 
plaintiff  to  prove  facts  and  circumstances  from 
which  the  master's  liability  niay  be  Inferred. 
Plaintiff's  counsel,  in  this  case,  attempted  to 
establish  liability  on  the  part  <tf  the  company 
by  drcumstantlal  evidence.  The  dllflculty 
with  the  attempt,  however,  waa  that  it  wholly 
failed,  for  the  reason  that  the  evidence,  aa 
before  atated,'  U  without  dispute  that,  al- 
tbou^  Gaxrathera  took  an  aatomoblle  be- 
longing to  the  ffwapany,  and  although  be  was 
the  manager  ot  its  business,  yet,  at  Oia  time 
ot  tbe  acddoit  he  was  not  acting  Mthin  the 
scope  of  bi«  employment  nor  waa  what  he 
did  at  the  time  ^tber  dlrectln  or  indirectly 
connected  with  the  business  of  the  cnnpany. 
The  autosoioblle  was  being  used  entirely  and 
ezdUBlTdiy  in  the  personal  or  social  affairs  of 
Brannen  and  Carruthers.  Where  such  is  the 
case  and  tbe  fact  la  establiahed  by  undiqiuted 
evidouse,  it  beounea  Trtudly  Immaterial  that 
tbe  master  may,  <»  other  oocaslms,  have  pw- 
mSted  («e  or  more  of  ita  cars  to  be  used  to 
aooommodate  coatomers,  or  that.^  manager 
may  have  used  the  demonstrator  car,  or  any 
other  car,  for  audi  a  purpose. 

[I]  In  (nder  to  make  the  master  liable  In 
case  an  Inttrumoitallty  owned  by  bim  causes 
an  injury  while  It  la  under  the  omtrcd  of  his 
aervant  or  ag^t  it  must  ai^iear  that  it  was 
^Oner  directly  or  indirectly  being  used  in 
the  masters  business^  and,  when  the  Instru- 
mentality, as  bere^  Is  being  uaed  In  the  aerr- 
anf  B  personal  or  social  affairs,  the  master  la 
not  liable,  and  that  would  be  so  even  though 
the  B»Tant  had  asked  tbe  master  to  be  per- 
mitted to  use  the  instrumMtality  for  the  pur- 
pose; that  la,  if  the  aervant  had  borrowed 
the  same  from  the  master  for  use.  If  under 
sudi  circumstances  the  master  could  be  held 
liable,  ttien  he  would,  of  necessity,  be  re- 
sp<»i8lble  for  all  the  tortious  acts  of  his 
agents  and  aervante^  regardtess  ot  how, 
where,  <»■  in  what  ayncity  committed.  Such 
is  not  the  law.  nie  law  whldi  Is  apidicable 
in  a  case  like  the  one  at  bar  ia  dearly  atated 
by  tbe  author  in  2  Mediem,  Agency  (2d  Ed.)  | 
1896,  in  the  following  words: 

"Elzcept  where  some  liability  can  be  based  up- 
on the  inherently  dangerous  character  of  tbe 
instrumentality  used,  so  that  the  master  can  be 
charged  as  a  practical  insurer,  the  master  Is  not 
liaUe  merely  because  the  injury  was  oceaaloned 
by  the  fact  that  tiie  servant  was  using  tiie  mas- 
ter'a  vehicle^  Imitoaent^  and  the  like^  It  It  waa 
used  wlthoQt  tbe  master's  permiMlon,  on  the 
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Boncnt'a  hotSamt,  the  master  dearly  is  not  lia- 
ble. It  it  be  uaed  cm  the  eeiTaD^s  buainesa, 
with  the  nmster^s  eensent,  the  master  is  not 
ordinarily  liable.  To  make  the  master  liable, 
ordinarily,  it  mnst  be  osed  on  the  master's  bnsl- 
pess. 

"The  mere  fact  that  the  master's  boatuess  la 
to  be  remotely  promoted  by  the  use  is  not  enough 
to  make  the  master  liable.  Where,  however,  his 
business  is  being  so  directly  fadUtated  that  the 
business  can  fairly  be  calted  the  mas^^  the 
role  may  be  different." 

See,  also,  same  volome,  sectlm  1880. 

The  same  principle  Is  annooncea  by  this 
conrt  In  McFarlane  t.  Winters,  47  Utah,  598, 
165  Pac.  437,  L.  R.  A.  1916D,  Fergnaon 
T.  Winter,  46  Utah.  821,  ISO  Pac.  290,  and 
In  Fowkes  T.  J.  L  Case,  etc.*  Oow,  46  Utab,  602, 
161  Fac.  68.  The  fbrefcring  caaea  are  reaf- 
flrmed  In  the  recmt  caae  of  Vtarpiaoa  t.  Beyn- 
olds,  176  Pac.  267,  altbongSi  in  that  ease  the 
owner  ct  tbe  car  was  held  Uable.  See,  also, 
McCartb7  t.  Tinunlns,  ITS  Mass.  378,  69  N. 
B.  1088,  86  Am.  St  Bep.  490;  Nortliiq>  t. 
Bobinson,  88  B.  K.  496.  82  Atl.  S92 ;  Bellly  t. 
bonnable,  214  N.  T.  686, 108  N.  EL  853.  L.  B. 
A.  1916A.  954.- Ann.  Oas.  1916A.  666 ;  Miller  y. 
National  Auttanoblle  Sales  Go.,  177  ni.  App. 
367 ;  LotilsTllle-txnier  Co.  t.  Sallee,  167  Ky. 
409. 180  S.  W.  841 ;  Berrr.  AntomoUIes,  1 618. 
While  It  Is  not  contended  that  tbe  facta  In 
tbe  foregoing  cases  are  paralld  irith  the 
facts  In  the  case  at  bar,  yet  tbe  principles 
of  law  annomuied  in  an  6f  them  iare  applica- 
ble here. 

[I]  Upon  the  other  hand,  the  ft^owing  cas- 
es, Benn  t.  Forest,  213  Fed.  763, 130  O.  O.  A. 
277,  GdBS  T.  Twin  City,  etc.,  Co.,  120  Hlnn. 
368.  139  N.  W.  611.  45  U  a  A.  (N.  S.)  882. 
George  t.  Carstens  Faicking  Co.,  91  Wash. 
637,  163  Pac.  529,  and  Oibscm  Dupree,  26 
Colo.  App.  324, 144  Pbq.  U33.  all  of  which  are 
cited  by  the  plalntlflTs  counsel,  are  clearly 
dlstlngalshable  from  tbe  case  at  bar.  In 
eadi  of  the  cases  last  referred  to  the  evi- 
dence respecting  the  parpoae  for  which  the 
automobile  In  question  was  being  used  at  the 
time  of  the  accident  was  Inferential,  confllct- 
ing,  and  doubtful,  and  thus  was  clearly  for 
tbe  Jury  to  pass  on.  In  tbe  case  at  bar,  how- 
ever, the  evld«ice  respecting  the  purpose  for 
wblcb  the  automobile  here  in  question  was 
being  used  at  tbe  time  of  the  accident  is 
clear,  undisputed,  and  direct,  and  hence  a 
question  of  law,  and  not  one  of  fact.  Is  pre- 
sented. The  other  evidence  offered  by  plain- 
tiff at  most  only  tended  to  show  that  at  other 
times  and  under  different  circumstances  the 
company's  automobile  was  being  used  to  ac- 
commodate some  of  its  customers.  If  the  evi- 
dence in  tills  case  bad  been  Inferential  or 
doubtful  respecting  the  purpose  for  which  tbe 
car  was  being  used  at  the  time  of  the  acci- 
dent, tbe  plaintiff's  drcnmstantlal  evidence 
would  have  been  proper,  and  .would  have  pre- 
sented a  qneetlon  of  fact  for  tbe  Jury.  Tbe 
Inferences  that  plaintiff  sought  to  deduce 


(Uteb 

from  the  use  of  tbe  car  on  other  occasions 
could,  however,  have  no  probative  force  or 
effect  re8i>ecting  tbe  question  of  what  It  was 
actually  used  for  at  the  time  of  the  accident 
Nor  did  such  inferential  evidence  produce  a 
conflict  with  respect  to  what  tbe  enr  was  be- 
ing used  for  at  sudi  time.  Tbe  court  there- 
fore erred  In  not  directing  a  verdict  in  favor 
of  tbe  company.  It  however  committed  no 
error  in  refusing  to  direct  a  verdict  in  favor 
of  Carmthers  nor  in  denying  bis  motion  for 
nonsuit 

[7]  It  Is  also  Insisted  that  the  court  erred 
In  adniitting  tbe  evidence  respecting  the  cus- 
tom of  dealers  In  extending  courtesies  to 
tbelr  customers  by  permitting  them  the  use  of 
cars,  etc.  We  are  not  able  to  perceive  bow 
the  custom  of  other  dealers  In  that  respect 
had  any  probative  force  as  against  tbe  com- 
pany. Plalntift,  however,  did  not  even  at- 
tempt to  prove  a  general  custom  among  deal- 
ers, which,  under  certain  drcnmstances,  and 
for  certain  purposes  in  a  proper  case,  might 
be  admissible.  The  question  was  not  what 
was  done  by  others,  but  It  was  what  was  tbe 
automobile  In  question  being  used  for  at  the 
time  of  the  accident  That  is,  was  It  being 
used  in  0ie  owner's  bu^netts  or  tor  tbe  pnr- 
pose  of  adTandng  its  interests,  ^ther  direct- 
ly  or  Indirectly?  What  ottiitB  may  have 
dme,  or  may  do,  ther^re,  reqtectlng  their 
cnstemers^waa  not  relevant  to  KOf  Issu^  and 
It  oertalniy  could  died  no  lii^t  npon  ttie  qnea- 
tiiHi  of  what  the  automobile  was  being  used 
for  at  tbe  time  of  the  accident  Our  condu- 
Blm,  therefore^  la  that  while  the  conrt  went 
too  far  in  one  or  two  instances  in  permitting 
such  qnestions  to  be  pn^unded,  yet  It  la 
quite  dear  that  the  form  of  tbe  questions 
that  were  propounded  was  far  more  objec- 
ti<mable  than  were  the  answers  of  the  wit- 
nesses to  those  questions.  As  hereinbefore 
stated,  where  liability  Is  sought  to  be  estat>- 
llshed  inferentlally  or  by  drcumstantial  evi- 
dence, much  latitude  Is  necessarily  allowed  in 
permitting  tbe  plaintiff  to  prove  facts  from 
which  ultimate  liability  may  be  legitimately 
Inferred.  Only  such  facts  may,  however,  be 
permitted  frMn  which  the  ultimate  fact 
sought  to  be  established  may  Ic^^itimatdy  be 
Inferred.  While  the  questions  In  some  In- 
stances transcended  the  rule  Just  stated,  yet. 
Is  view  of  the  answers  of  tbe  witnesses,  we 
are  of  the  opinion  that  no  prejudice  resulted 
to  the  company;  and.  If  this  were  the  only 
error  assigned,  we  should  hesitate  long  before 
reversing  the  Judgment 

[B]  It  la  next  contended  that  tbe  conrt  err- 
ed in  tibarglng  the  Jary  as  followa: 

"The  liability  or  nonliability  of  the  defendant 
IntermouDtala  Motorcar  Company  is  not  to  be 
determined  by  the  fact  that  defendant  C.  N. 
Carratbers  was  or  was  not  authorized  to  use  the 
car  in  tbe  manner  It  was  nsed  on  said  occasion. 
Neither  is  it  to  be  determined-  by  the  fact  that 
it  was  taken  or  wed  in  violation  of  the  de* 
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fendant  Intermooataip  Motorcar  Compony'i  la- 

rtmctiMia.'' 

Circnmstanceg  may  readily  be  Imagined  un- 
der whldi  tlie  proposltljmis  stated  hi  the  ft>ra- 
golng  Instruction,  If  standing  alone,  would 
not  excuse  the  master.  If  the  car  at  the  time 
was  used  in  the  master's  business,  alCbongh 
used  contrary  to  Instructions  or  without  au- 
ttaorlty,  the  master  might,  nerertheless,  not 
be  excused.  Iliat  doctrine,  however,  bad  no 
appllcatl<m  to  the  facts  In  this  case,  and 
hence  the  t^istmction  was  erroneous. 

[I]  It  Is  further  contended  that  the  court 
erred  In  refusing  to  charge  the  Jury  as  request- 
ed by  the  company.  We  are  of  the  oploloo, 
however,  tQat  the  court  sufficiently  covered 
the  propositions  of  law  contained  in  the  re- 
qnesta  in  its  general  dia^e^  and  hence  com- 
mitted DO  pretJatidal  error  tn  refusing  the 
requests. 

For  the  reasons  stated  the  Judgment  Is 
reversed  as  against  the  defendant  Intennoun- 
taln  Motorcar  Company,  and  is  affirmed  as 
against  the  defendant  O.  M.  Carruthers.  the 
company  to  recover  costs. 

AcCAKT7,  CX>ICFMAN.  XHURMAK,  and 
GIDEON,  JJ.,  oopcnr.  . 


SXAXB  v»  BBOWBOL  (Nck  43774 
(Supreme  Court  of  Montana.'  Dee.  18,  191S.) 

1.  BuxozjLBT  <tB»41(l)  —  KvznKHoa  -*  8tnm- 
cnivoT. 

In  prosedatioii  Ua  bajegkry,  avidaioe  Md 
■nfficient  to  raise  weU-fonnded  snapleion  «f 
acenaed'a  guilt*  hut  not  anfficint  to  suwort  ooa- 
Tietion. 

2.  CSXMOIAL  Ii4W  •baOOO— Btidkhcc 

In  a  criminal  prosecution,  suspicion,  how- 
ever wdl  founded,  does  not  Justify  conviction, 
bat;  in  view  of  Bev.  Codes,  f  8028,  requizing 
proof  beyond  reasansble  doubt,  criminatory  dr- 
coDistances  most  be  coBsistait  with  each  other 
and  exclude  any  other  rational  hypothesis  than 
Uimt  of  guilt. 

Ai^}eal  from  District  Court*  Hill  pouu- 
Cr;  W.  B.  Rhoade^  Judg«. 

Ova  Brower  was  otmvlctsd  of  burglary 
In  the  fitst  degree,  and  from  the  Judgment, 
and  an  order  den^ng  motion  tot  aew  trial, 
lie  ivpeala.  Bevrased  and  remanded. 

Donndly  &  Garleton,  of  Havre,  for  appe- 
lant. 

S.  C.  Ford  and  Frank  Woody,  both  of 
B^ena,  for  ttie  Stateu 

BBANTLT,  C.  J".  The  defendant  was 
«(niTlcted  hy  the  district  court  of  Hill  county 
of  tmrghtry  In  the  first  degree  and  has  ap- 


pealed  from  the  Judgment  as4  an  order  deny- 
ing Mm  a  new  triaL 

Connsel  assail  the  validity  of  the  Jndgmenk 
on  the  ground  tba,t  the  eridenoe  is  InsofBdent 
to  Justify  ,  the  verdict  ^e  evidenoe  Sa  en- 
tirely drcumetantlal.  N.  P.  Daly  resldee  on 
a  ftinn  owned  him  near  the  village  of 
Bimpsoo,  in  the  northern  part  of  Hill  county, 
within  10  or  12  miles  of  ttia  Canadian  bound- 
ary. Some  we^ka  prior  to  February  d  of 
this  year,  he  left  bla  place  and  went  on  a 
Tlalt  to  the  state  of  Iowa,  IntnwUng  the  care 
of  his  stock,  etc,  to  Harry  H.  Smith,  a  neigh- 
bor, who  resided  about  three-fonrtbs  of  a 
mile  away.  During  the  afternoon  Feb. 
ruary  9  Smith  had  been  to  Slnyison.  Upon 
returning  home,  about  9  or  0:30  q'tioOt  in 
the  evralng,  he  BUi3>ected,  for  ecnne  reason 
which  he  does  not  disclose  in  his  testimony, 
that  something  was  wrong  at  the  Daly  barn^ 
He  took  his  rifle  and  went  over  to  Investi- 
gate. As  he  drew  near  the  bam,  he  saw  a 
flashlight,  or  a  light  from  bumiug  matches, 
in  the  bam.  He  also  saw  a  strange  team 
of  work  horses  bitched  to  a  sled  standing  in 
the  barnyard.  This  team  was  afterwards 
Identifled  as  b^onglng  to  the  defendant  He 
shouted,  whereupon  he  was  flred  upon  ^ht 
or  ten  times  from  the  doorway  of  the  barn ; 
the  flashes  b^g  ai^;»arently  from  two  guns 
about  3  feet  apart. .  He  flred  three  shots  la 
return.  The  evening  was  dark  and  foggy. 
He  did  not  see  any  one  la  the  bam,  nor  did 
he  see  any  one  leave  IL  He  could  not  say 
whether  there  was  one  or  more  persons  in 
the  bam.  After  he  had  flred  the  three  shots, 
the  Are  from  the  bam  suddenly  ceased.  lie 
thereupm  wait  and  notified  four  neighbors, 
wlv>  resided  in  the  vicinity ;  the  home  of  the 
nearest  being  about  a  mile  away.  When 
he  and  they  reached  the  bam,  which  they 
did  about  11  o'clock,  they  found  a  young  man 
named  Bennett  Wynne  lying  dead  In  the  bam 
near  the  door.  Nothing  was  disturbed  by 
any  one,  Smith  and  the  neighbors  who  were 
with  him  keei^ing  watch  until  the  arrival  ot 
the  sheriff  and  conmer  on  the  f (lowing  aft^ 
noon;  theee  officers  having  in  the  meantime 
been  informed  of  what  had  oocozred.'  Frmn 
the  testimony  of  Smith  and  tbe  several  wlb* 
nesses  Introduced  by  the  state,  we  gatfaa* 
ttie  following  aocoimt  of  what,  was  dlMovered 
on  tibe  next  nuM*ning: 

There  waa  a  wagon  box  on  the  aled.  In 
this  were  found  nine  sacks  of  wheat  Some 
of  these  sacks  were  marked  with  the  name 
of  tlw  defendant  With  them  waa  a  double 
art  of  twmess.  <^  the  floor  of  the  box  waa 
a  lantern  and  a  pair  of  mittens;  the  latter 
being  partially  covered  with  chaff.  Theee 
mitt^s  were  Identified  as  the  pn^erty  of 
Wynne.  A  second  set  of  harness  was  found 
outside  the  barn  near  the  door.  Immediately 
inside  the  door  was  a  third  set  of  harness,  on 
which  the  body  of  Wynne  was  lying.  Under 
the  body  was  another  pair  of  mittms;  these 
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were  Idottfled  u  bdonglng  to  the  defendant 
A.  88-callbcr  rerotrer  was  found  lying  near 
tbe  body,  containing  tfiipty  abells.  On  the 
body  was  a  cartridge  In  v^AA  then 
vas  a  tfngle  88  cartridga  Oatelde  of  the 
door  on  the  ground  was  found  one  82  car- 
tridge and  one  empty  shell  of  the  same  calltwr. 
THie  team  hitdied  to  the  sled  was  recognised 
as  bdonglng  to  0»  deftedant  ISiere  was 
omslderable  snow  on  the  ground.  Early 
In  the  nl^  ttils  had  tliawed  s(»n^hat,  bnt 
later  had  froien.  The  tra<ta  made  by  ttw 
Sled  bad  come  from  ttie  north.  Tbe  person 
or  persons  driving  the  team  had  first  passed 
a  place  a  short  distance  north  of  tbe  Daly 
l^ace^  whldi  Is  referred  to  by  the  witnesses 
as  the  McOonvllle  place.  The  team  had  been 
tamed  around  in  the  road  after  passing  this 
place*  and  driven  back  to  a  granaiy  belonging 
to  the  owner.  This  place  was  also  nnoccn- 
^sd.  Tba  sacks  found  In  t3»  ded  had  ap- 
parently been  filled  with  wheat  frnn  this 
granary  before  the  team  was  driven  to  tbe 
Daly  bam.  The  McOonvllle  place  b^onged 
to  an  nnde  of  Daly.  'Wben  Daly  left  home 
for  Iowa,  the  granary  at  tbe  McC<mvll]e 
place  contained  100  bushels  of  seed  wheat 
bel<Higlng  to  Daly  and  abont  20  bushels  of 
flax.  TVben  Daly  returned  on  February  12, 
all  this  had  dlsampeared.  He  found  that 
ftae  wheat  in  the  sacks  on  the  sled  was  the 
same  kind  as  that  stored  In  the  granary,  and 
that  the  sacks,  ottker  than  those  bearii^  de- 
fendant's name,  were  his;  fliese  having  been 
taken  from  that  granary, 

*nie  tracks  of  two  persons  were  found  at 
the  granary,  those  of  one  of  them  being  9nalL 
The  defendant  bad  small  feet,  smaller  than 
the  feet  of  the  average  man.  Some  of  the 
witnesses  observed  the  tracks  of  a  man  lead- 
Ing  from  the  bam  toward  the  northwest 
These  were  followed  by  some  of  the  wltoMses 
as  far  as  TO  rods  from  the  bam,  to  a  road 
extCTdlng  east  and  west,  north  ot  the  Daly 
bam,  along  tbe  line  of  the  section  in  which 
the  Daly  place  and  the  HcOonvUle  place 
are  both  located.  These  bad  been  made  by 
a  man  wearing  overshoes  which  were  com- 
paratively new,  as  was  apparent  from  the  Im- 
print In  the  snow  of  the  corrugations  on  tbe 
soles.  They  could  not  be  traced  further 
than  this  road.  The  person  who  bad  made 
them  seoned  to  be  trying  to  step  into  tbe 
tracks  made  by  the  horses  liltdied  to  the  sled. 
No  one  ot  tbe  witnesses  was  able  to  Identify 
these  tracks,  or  would  express  an  c^inion 
as  to  when  they  were  made.  One  witness 
said  Hiat  he  tlionght  they  were  largra  than 
tracks  made  by  defendant's  ftet  Tbe  nortb 
and  sooth  road  leading  to  the  Daly  place 
extends  north  to  defendant's  home^  wbkb 
lies  about  8  miles  a  little  west  of  north  from 
the  Daly  place.  At  about  8  o'clock  In  the 
evening  of  February  9,  (me  of  tbe  witnesses 
met  13ie  defendant  and  Wynne  6  or  7  miles 
north  of  the  Daly  place.  They  were  driving 
sontli  toward  d^»danf  s  boms  widi  a  load 


of  bay  and  a  sled,  whldi  bad  a  seomid  Sled 
tied  on  behind  It  The  d^eodant  vt^nntoered 
the  informatfam  that  he  lud  borrowed  tbe 
seomd  sled  from  one  Beft,  being  undar  tbe 
Impression  In  tbe  dark  that  be  was  talUne 
to  Heft  The  sled  at  Daly's  bam  was  Identi- 
fied as  the  one  defendant  had  borrowed  from 
Heft  The  several  sets  of  harness  found 
at  the  bam  were  left  bangUig  in  the  bam 
by  Daly  wbm  bs  wait  away,  and  belonged 
to  blm.  Prior  to  FSbruary  9  Wynne  had 
been  staying  at  the  home  of  defendant,  wwk- 
Ingforbim.  He  bad  also  made  arrangments 
with  tbe  defoidant  to  work  for  him  daring 
the  coming  season.  Tbe  witness  QirlSlock 
also  stayed  tbere  up  to  February. 8.  WbQe 
he  was  tbere  it  was  craamon  for  tbe  men 
tbere  to  wear  eadi  oth^s  mittens.  One 
would  x^ck  up  tbe  first  pair  he  could  find 
and  use  it  The  defendant  had  a  revolver, 
but  the  witness  nerw  examined  like,  caliber 
of  it  supposing  it  was  a  No.  88.  Wynne  bad 
a  82  revolver. 

[1,  t]  *Fbe  foregt^ng  Is  a  statement  of 
every  dnnunstanee  which  tends  to  ebow  ttut 
defeiuiant  was  at  the  Daly  bam  on  the  ero-' 
nlng  In  question.  That  Wynne  was  engaged 
in  conftuitting  a  larceny  cannot  be  doubted. 
Evidently  be  had  goae  first  to  the  McOoavllls 
place  to  steal  the  wheat,  and  then  to  the 
Daly  bam  to  obtain  tbe  harness  bj  the  same 
means.  While  many  of  the  drcomstances 
proven  Cead  to  incriminate  the  defendant 
also,  when  taken  togetber  tbey  go  do  farther 
thai}  to  raise  a  wtiU-fonndsd  suMckm  of  Us 
guilt  Tbls  is  not  sufflcUnt  to  meet  the  te> 
qubanentoof  theatatottt.  Ber.  Gode^  1 80Sf& 
Suspicion,  however  well  founded,  does  not 
Justify  a  OHLvlctlaii.  State  t.  UeOartby,  86 
Mont  226,  90  Pac  821;  State  v.  Siel^  CM 
Afoot  UBS,  188  Pac;  DM.  To  Joatlty  a  «n- 
clusloQ  of  guilt  t3w  criminatory  ctotnuih> 
stances  proved  must  be  oonsUtent  with  eadi 
other,  and  so  dearly  justuy  that  cooduslMi 
that  tb^  exclude  any  other  rational  bypotb- 
esis.  State  v.  Suitor,  43  Blont  81,  U4  Pac 
112,  Ann.  Oas.  19120, 280;  State  T.  Gherlgny, 
48  Hont  882, 138  Pac.  267;  State  T.  Bteff,  su- 
pra; State  r.  Woods,  64  Bfont  198,  109  Pae. 
S9.  It  is  true  that  defendant's  team  was 
found  at  tbe  bam  hitdied  to  tbe  Sled  be  bad 
that  afternoon  borrowed  ftom  Heft;  that  tbo 
tracks  of  two  men  were  found  at  the  McGon- 
TlUs  granary;  that  a  pair  of  bis  mittens  was 
found  under  Ibe  body  of  Wynne;  tkat  Wynne 
had  theretofore  been  eooidoyed  by  him,  and 
lived  at  bis  home ;  that  trac&s  of  a  man  lear- 
Ing  the  bam  were  found  going  in  the  direc- 
tion <tf  defendants  home ;  and  that  be  had 
a  revolver  of  the  same  caliber  as  that  found 
at  the  bam.  All  of  these  drcumstances  point 
to  tbe  condnston  that  be  was  at  tbe  bam 
with  Wynna^  and  brace  that  he  was  engaged 
la  the  larceny  with  taim. 

When  it  Is  recalled,  howerer,  that  Smith 
was  not  able  to  say  tbat  them  was  taore 
than  one  .  person  there,  that  be  saw  no  one 
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leare  tbeve,  tliat  no  one  «f  tbe  wUneaseB 
ooQld  teU  wiien  the  tracks  leadtns  toward 
the  north  were  made,  ttutt  no  one  ooald  Ideo- 
Ufr  them,  or  was  wUling  to  say  even  that 
they  were  tb©  same  size  as  those  of  defend- 
ant, and  that  it  was  common  for  the  men  In 
<ktoidanfa  emj^oy  to  w^r  his  mittens,  the 
eomduslon  ttiat  be  was  present  Is  not  so  nec- 
essary as  to  render  Irrational  the  hypothesis 
that  he  was  not  there.  The  £act  that  the 
evidence  tends  to  show  that  there  were  two 
men  at  the  bam,  taken  together  with  all  the 
facts  proved,  does  not  render  necessary  the 
conclasion  that  one  of  them  was  defendant 
Therefore  the  evidence  was  not  suffldKit  to 
Justly  the  conviction.  Tbe  case  of  tbe 
state  was  not  In  any  way  aided  by  tbe  evi- 
dence Introduced  by  the  defendant.  On  the 
contrary,  this  evidence  teaided  strongly  to 
show  that  defendant  was  not  (mly  not  preset, 
bnt  that  be  was  at  the  time  on  bis  way  to  his 
father's  home  in  Canada,  10  or  12  miles  north 
from  his  own  home.  Bnt  whether  the  testi- 
mony o;f  himself  and  his  witnesses  was  to  be 
accepted  as  credible  or  not,  as  we  have  point- 
ed oot  above,  the  evidence  adduced  by  tbe 
state  was  not  sufficient  to  Justify  tbe  verdict 
It  is  urged  by  counsel  that  the  evidence 
does  not  Aow  that  Daly  was  ttte  owner  of 
file  iMunit  or  ttiat^  assiimSnc  tbat  defendant 
was  there  with  Wynne,  he  did  not  have  the 
right  of  cnt>T  to  It  liwre  is  not  any  merit 
in  this  contention.  The  tniimoB  In  these 
partlciilan  was  not  as  d^lnlte  as  it  mlf^t 
liaTe  been,  bat  it  was  suffldoit  to  go  to  the 
JniT-  On  another  trial  tiie  ooimty  attorney 
wHI  doabtlesB  be  able  to  fnmish  an^le  evl- 
denoa  to  remove  any  uncertainty  In  this  be* 
half. 

Tba  judgment  and  order  are  reversed, 
and  the  district  court  is  ordered  to  grant 
deftodant  a  new  trial. 

BeversBd  and  remanded. 

HOLiLOWAY  and  PIGOIT,  concur. 


STATB  T.  TATB.   (N«.  4206.) 
(Supreme  Otnirt  of  Montana.    Dec  0,  1018.) 

1.  GmMDrAi.  ItAw  «»1144(19)— Biu.  or  Bx- 

OKPTIOlTS— SBraLEUNT— PBXSUUFTIOK. 

From  judge's  settlement  and  certification  of 
bflt  of  ezceptlffiis  artsee  the  condorive  presump- 
tion tbat  ft  was  prssented  and  settied  in  time, 
when  not  rebuttad. 

2.  Rafs  «=354(1)— Gobbobobation  or  Pbobb- 

CDTBIX. 

In  a  prosecution  for  rape,  die  law  does  not 
reqnire  corroboratloa  of  the  evidence  of  the 
prosecntiij^ 

3.  OnoRAi,  Law  <»7S8(!9— Advicb  AM  to 

VBaiDIOT. 

Bev.  Oodes,  |  9297,  providing  that.  If  court 
deems  eridenos  insufficient  to  warrant  omvitf- 


tion,  it  aiay  advise,  bnt  not  direct,  Jury  to  ac- 
quit can  be  apidicaUe  imly  where  court  deans 
evidence  wUdi  tends  to  prove  every  necassary 
element  of  crime  to  be  deariy  insufficient  to 
justify  verdict  of  guilt  and  seemingly  lodges 
diflcretlc«ary  power  in  trial  court 

4.  OKoasAL  Law  «=s>720(7)  —  ABomiEEiT  — 
Bight  of  DxraNDAin. 
In  prosecntitm  for  rape,  trial  court  improp- 
erly requested  defendant's  counsel  to  desist  from 
arguing  to  the  jury  tiiat  prosecutrix  and  her 
sister  had  testified  to  a  certain  matvial  point 
of  fiu^  a  constmetim  to  which  their  testimoay 
was  open. 

6.  OMnasAx,  Law  «Ea>6B6(4}  —  BmcAax  ow 
0ooKP~lbB8uisia»T  (HT  BvinBiroB. 
In  prose cu (ion  for  rap^  trial  court  erred  in 
inadrwtently  mJastating  to  iuzy  that  proseciH 
trix  and  her  sister  had  testified  absdutdy  in 
one  way  on  a  material  point  of  tact ;  opposite 
inference  from  their  testimony  btiag  open  to 
jury. 

6.  Cbiuinax.  Law  9a»747— Cozvtuctiito  Bvi- 

DBNCE^TJBSnOI*  FOB  JiTBT. 
The  questien  ot  fact  as  to  what  conflicting 
evidence  established  was  for  the  jury,  not  for 
the  court  or  the  trial  judge,  to  find. 

Aioteal  from  Dirtrict  Ooart,  Beaveihead 
County;  Jos.  O.  Smitib,  JvOss. 

D.  S).  Tate  was  convicted  at  rape,  apd  aiH 
I»eal8  ftt»D  judgment  of  conviction  and  fmm 
order  denying  new  trlaL  Reversed,  and  new 
trial  ordered. 

Gea  D.  Toole,  of  Butte,  and  Soba  Collins, 
of  DiUon,  for  app^ant 

S.  C.  Vord  and  Frank  Woody,  both  of  Hel- 
ena, for  the  State. 

PIGOTT,  J.  Defendant,  convicted  of  rape 
upon  fbB  prosecutrix,  has  appealed  from  the 
judgment  of  bis  conviction  and  from  the  or- 
der denying  his  motion  for  a  new  trlaL 

[1]  Tbe  Attorney  Oeoeral  objects  to  con<! 
sideration  on  appeal  from  the  judgment  of 
the  btU  of  exceptions  for  the  reason  that  it 
was  not  presented  or  setUed  within  the  times 
prescribed  by  section  8840  of  tbe  Bevlsed 
Codes;  but  tbe  Itself  qhows  the  objec- 
tion to  be  untenable.  Moreover,  from  tbe 
judge's  settl^ent  and  cerUflcation  of  tiie 
bill  arises  tbe  preeumpiion  tbat  it  was  pre- 
sented and  settled  in  time,  which  presump- 
tion is  condnslve,  where,  as  here^  It  is  not 
r^utted.  Murray  v.  Bauser,  21  Hirnt  120, 
S3  Pac;  99,  He  objects,  also,  to  oonsldera- 
ti<n  on  its  merits  of  the  order  doiying  a 
new  trial,  for  the  reason  tbat  the  order  was 
entered  before  the  bill  of  exception^  was  set- 
tled, and  therefore  prematurely;  but,  since 
tbe  only  mors  assigned  which  we  Shall  ex- 
amine are  reviewable  on  the  ai>peal  from  the 
judgment,  neither  tbe  order  nor  the  objec- 
tion requires  furth^  notice: 

In  ^w  of  the  fact  that  the  judgment  mnst 
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be  reversed,  and  a  new  trial  ordered,  we  do 
not  decide  whether  the  question  of  the  suffi- 
ciency In  the  weight  ot  the  evidence  to  Jnstl- 
fy  the  verdict,  as  distinguished  from  auffl- 
dency  in  law  to  support  It,  may  properljr  be 
reviewed  on  appeal  from  the  Judgment 

[2]  1.  The  refasal  of  the  court  to  grant 
defendant's  prayer  for  a  directed  verdict  Is 
the  first  error  assigned.  The  evidence  was 
In  irreconcilable  conflict.  None  of  the  state's 
witnesses,  except  the  prosecutrix,  gave  any 
direct  evidence  that  defendant  committed 
the  crime  charged.  They  testified  to  dicnm- 
fltances  corroboratory  only  of  her  testimony, 
wtalcbt  wlthont  hers,  failed  utterly  to  estab- 
lish bis  goilt.  Her  testimony,  boweruv  "was 
direct,  and,  if  believed,  established  his  guilt; 
the  law  not  requiring  corroboration  of  the 
evidence  of  the  prosecutrix.  State  v.  Galm- 
OB,  63  Mont  118,  162  Fac.  696.  The  evidence 
was  sufficient  as  matter  of  law  to  prove  ev- 
ery element  necessary  to  constitute  the 
crime,  and  hence  the  court  dld,not  err  In  re- 
fusing to  direct  a  verdict  of  acquittaL  We 
do  not  determine  whether  the  court  below 
should  have  advised  the  Jury  to  acquit 

[3]  Section  9297  of  the  Revised  Codes,  pro- 
viding In  effect  that,  if  the  court  deems  the 
evidence  Insufficient  to  warrant  a  conviction. 
It  may  advise,  but  . not  direct  or  compel,  the 
Jury  to  acquit,  can  be  applicable  only  where 
the  trial  court  deems  the  evidence  which 
tends  to  prove — and  which.  If  believed,  would 
prove — every  el^ent  necessary  to  oonstitnte 
the  crime,  to  be  clearly  Insufficient  in  weight 
to  Justify  a  verdict  of  guilt.  State  v.  Wdch, 
22  Hfmt  92,  66  Paa  627;  State  v.  Mahm^, 
24  Mont  281,  61  Fac:  617.  ^lis  section 
seems  to  lodge  discretionary  power  In  0ie 
trial  court,  and»  since  a  new  trial  may  result 
from  reversal  of  the  Judgment,  we  do  not  ^ 
presfe  an  opinion  In  respect  of  hov  Uiat  dls* 
cretlon  should  have  been  ekendaed,  had  de- 
fendant  appealed  to  It 

[4-1]  2.  AS  has  been  stated,  flie  evidence 
was  irreconcilable.  Certain  facts,  however, 
appeared  about  which  no  controversy  eilst- 
ed  or  could  exist  It  was  dearly  shown  that, 
if  defendant  raped  the  prosecutrix,  he  did 
so  in  her  father's  house  during  a  night  when 
he  and  one  Squires  were  occupying  the  same 
bed.  and  that,  unless  the  crime  charged  was 
committed  on  the  night  of  September  30- 
October  1,  It  never  was  committed.  Defend- 
ant swore  that  he  shared  the  bed  with 
Squires  but  once,  and  then  on  the  night  of 
September  29-30,  and  that  he  spent  the  en- 
tire night  of  September  30-October  1  In  a 
house  five  miles  distant  from  her  father's 
house;  the  testimony  of  other  witnesses 
tending  to  corroborate  the  latter  Item  of  evi- 
dence. Squires  testified  that  he  and  defend- 
ant shared  the  bed  on  both  nights.  The 
prosecutrix  and  her  sister  stated  In  certain 
parts  <^  thdlr  testimtwy  that  deteodant  and 
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Squires  occupied  £be  same  bed  .on  the  two 
nights,  and  In  other  parts  of-  their  testimony 
made  statements  from  whidi  the  Inferenoe 
was  permissible  that  these  men  shared  the 
same  bed  only  on  the  one  night;  for  in* 
stance,  the  prosecutrix  testlfled,  "T9.t»  and 
Squires  slept  together  only  one  night;  that 
was  the  2&th  and  part  ot  the  SOth,  night  of 
the  SOth.**  and  If  by  this  she  meant  the  night 
of  September  2&-S0,  she  contradicted  herself 
and  fixed  a  time  which  exonerated  defend- 
ant; if  by  this  she  meant  Ae  night  of  Sep- 
tember 30-October  1,  she  flatly  contradicted 
parts  ot  her  other  testimony  and  parts  of  her 
sister's  and  Sanlieaf  testlmo^.  eadi  of 
whwn  hjad  repeatedly  said  that  defendant 
and  Squires  occupied  the  same  bed  on  the 
two  nights,  each  distinctly  and  drcnmstan- 
tially  testifying  that  the  two  men  occupied 
the  same  bed  on  these  two  nights.  Her  sis- 
ter afterwards  swore: 

"I  do  not  know  exactly  how  many  nights  Mr. 
Squires  and  Mr.  Tftto  riept  togetlur;  I  don't 
remember.  As  to  whether  It  was  two'  ni^ta, 
I  do  not  remember  anything  about  that  As 
near  a»  I  remember,  all  X  do  know  about  that  [is] 
that  one  night  [Septembo-  30-October  !]•  That 
is  as  near  as  I  know  aboot  that" 

With  the  6Tidaice  In  this  condition,  de- 
fendant's counsel,  during  the  course  of  his 
argument  to  the  Jury,  said  In  effect  that  the 
state  had  failed  to  comment  upon  the  admis- 
sion by  the  prosecutrix  and  her  sister  that 
defendant  and  Squires  slept  together  but  one 
night  Be  was  toterrupted  by  the  coimty 
attorney's  objection  that  the  remark  was  not 
in  harmony  with  a  correct  construction  of 
the  evidence^  to  whicl^  defendant's  counsel 
answered  by  insisting  that  the  construction 
was  correct*  asking  that  the  record  be  read. 
TbB  oourt  held  that  the  girl  and  her  sister 
had  not  testified  that  defendant  and  Squires 
.■lept  tog^lier  on  one  night  oQlr*  nrlng:  . 

"Thtj  did  not  ecmfine  it  solely  to  one  night; 
that  is  the  record ;  we  are  not  gol^  to  go  into 
that  The  record  is  that  the  witnesses  [the 
prosecntrix  and  her  sister}  testified  that  th^ 

[defendant  and  Squires]  el'ept  together  two 
nights.  •  «  *  This  is  not  an  hitetpretation 
on  this  evidence  at  all.  If  you  [d^endant's 
counsel]  sat  here  throoghout  the  ttiwl  of  Oils 
case,  and  allowed  yourself  to  come  to  any  mich 
condnBiDn  from  the  answers  made,  I  cannot 
help  it  I  do  not  think  there  is  any  Jurov  in 
doubt  about  tliat;  let's  not  go  on  with  it;  the 
result  Is  absolute,  I  think,  on  tiiat  ■  There  is 
also  this  testimony:  l^at  on  tJw  morning  after 
Squires  got  up  and  found  the  defendant  «a  his 
bed,  they  got  up  and  washed  and  went  to  break- 
fast. It  is  in  the  record  25  times  as  to  the 
number  ot  nights  they  slept  together." 

Defendant  excepted  to  the  remarks  of  the 
court  and  to  Its  action  In  sustaining  the  ob- 
Jecttota.  The  court  erred  in  requiring  de- 
fendant's eonrisel  to  desist  from  arguing  to 
the  JiU7  tlwt  tlw  prosecutrix  and  her  sister 
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had  twtlMl  tbftt  dwfondant  and  Sqvlxw 

slept  tx^;etber  but  one  night  The  conrt  erted 
also  In  mptiing  the  remarks  quoted.  It  was 
the  dnty  of  defendant's  counsel  to  present 
the  case  In  the  ll^t  most  favorable  to  the 
clloit,  and  to  that  end  to  orge  npcm  the  ^ry 
all  lnf&reD<^  from  and  intnpretatlons  of 
the  evidence  whli^  were  not  palpably  on- 
warranted.  So  long  as  counsel  did  not  mis- 
state the  testimony,  his  privilege  of  drawing 
Inferences  and  making  conments  was  well- 
nigh  without  limit.  He  bad  the  right  by 
way  of  argument  to  tell  the  jury  that  the 
testhnony  of  the  prosecutrix  and  her  sister 
showed  a  certain  fact,  or  that  they  admitted 
ft,  If  the  argument  bad  any  fair  ground  on 
which  to  rest,  even  though  the  court  or  Its 
Judge  should  hold  an  (pinion,  or  be  convinc- 
ed, to  the  contrary. 

Hw  testlmtmy  oi  the  proaecntrix  and  her 
dster  was  mdi  as  folly  to  JmrtUy  the  argn- 
ment  by  defendanfs  counsel  to  the  effect 
that  tW  admitted  that  defendant  and 
Bqnlxies  Aept  together  <m  the  (me  nUlht  only. 
The  Issue  of  fact  was  talsed  whether  th^ 
■bared  the  same  bed  on  one  night  only,  or 
(Ml  the  two  nl^ta,  and  the  testimony  ct  these 
two  witnesses  was  open  to  attack  as  being 
self -contradictory  on  tiiat  Issue.  Defendant 
tesHfled  plainly  and  nneqnivoeally  Chat  he 
occin>led  the  bed  only  on  the  night  of  Sep- 
tonber  20-80,  and  be  had  the  right  to  argue 
to  the  Jury  that  his  testimony  In  fliat  respect 
was  supported  by  the  statements  of  the  pros- 
ecutrix and  her  idster,  And  he  had  the  Hght 
Ukewtae  to  point  out  to  the  Jnr^  tlie  oonfllct 
fai  the  testimony  of  eadi  of  these  witnesses 
as  diBCrepandes.  In  telling  the  Jury,  or 
saying  In  tbeUr  hearing,  that  these  witnesses 
bad  not  said  that  d^endant  and  Squires  oe- 
cnpled  the  bed  on  one  night  only,  but  hmH 
tesHfled  that  the  men  had  slept  togethw  on 
the  two  nights,  and  that  tiie  Judge  did  not 
think  that  any  Juror  could  be  In  donbt  abont 
that  tect,  the  conrt  inadvertently  misstated 
material  evidence,  and  declared  to  the  Jury 
that  certain  Inferences  only  could  be  drawn 
fronv  such  evidence,  despite  the  fact  that  In- 
ferences to  the  contrary  might  well  have 
been  deduced.  The  practical  effect  was  to 
withdraw  from  the  Jury  the  testimony  quot- 
ed. The  question  of  fact  as  to  what  the  con- 
flicting evidence  established  was,  of  course, 
for  the  Jury,  not  for  the  court,  or  its  Judge, 
to  find. 

Since  tlie  ruling  and  remarks  of  the  court 
in  the  particulars  mentioned  were  prejudi- 
cially erroneous  to  defendant,  detennination 
of  the  question  soggested  by  defendaiU;  of 
whether,  under  the  ConsUtotlon  and  stat- 
utes of  Moatana,  the  trial  Judge  may  ex- 
l»eaB  to  the  Jury  his  own  opinion  of  the 
weight  of  the  evldenoe  and  eraunent  upon 
tlie  credlblUt?  of  the  wibiesses,  ^ovided  the 


Jury  be  sdvlsed  that  Oiey  are.  not  in  any 
wise  bound  by  such  oplnloD  or  comment,  and 
must  tbemsdves  find  the  tacts  from  the  evi- 
dence adduced,  does  not  arise  In  the  case  at 
bar. 

The  Judgment  Is  reversed,  and  a  hew  trial 
ordered. 

BBAMTLT,  a  J.,  and  HOLLOWAT,  J., 
coacax. 


STATE  ex  reL  HALL  v.  PETERSON  et  al.. 
Board  of  County  Oom'rs.   (No.  4271.) 

(Supreme  Oourt  of  Afontana.   Dec  16,  1918.) 

1.  SOHOOU  AWD  SOHOOX.  DiBTWOTB  <8=>37^)— 
DlVtSIOlff— PETmOlf— SUFFIOllHOT. 

Petitiou  under  Laws  IMS,  c.  76,  f  406. 
for  division  of  school  district,  addressed  to 
the  board  of  trustees  of  school  district  No.  28; 
describing  the  boundaries  of  proposed  district 
by  reference  to  section  lines,  courses,  and  dis- 
tances, held  sufficient,  notwitbslan^ng  failure 
formally  to  allege  that  proposed  new  district 
was  part  of  district  Ne.  28. 

2.  SCHOOU  AVD  SklHOOX.  DiSTKIOTS  «S»S70)— 

I^vmoN— Peiitxon— Sotvkxbkot. 
Petition  Uee  division  of  achtxA  district  under 
laws  1918,  c.  76.  <  406.  alleffiag  that  petition- 
ers  resided  in  territorr  described  and  sought  to 
be  segregated  from  district  No.  28,  held  suffi- 
cient, notwithstanding  failure  to  allege  that 
petitioners  resided  within  the  district. 

3.  SCROOU  AND  ScHooi.  DisniOTS  ^s>S7(8>^ 
DmsioH— PrrmoN— SumcncwoT. 

PetltiMi  for  division  of  school  district  un- 
der Laws  1913,  c  76.  I  406,  was  not  defective 
for  failure  to  allege  that  there  were  two  school- 
houses  within  the  district  sought  to  be  divided ; 
that  being  a  question  of  fsot  for  dotei^inlnatica 
by  the  board. 

4.  Schools  ahd  Sohooi.  Dibtbiois  4=^7^) 
—  Division  —  Petition  —  SumciENcr  — 
''Pleadino." 

Petition  under  Laws  1913,  c.  76,  }  405,  for 
division  of  school  district  is  not  a  "pleading," 
and  its  snffidencr  is  not  to  be  tested  by  Sub- 
jecting it  to  analysis  by  a  trained  l^al  mind 
seeking  defects. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Fferases,  ITirst  and  Second  Series,  Plead- 
ing.] 

5.  Schools  ano  School  Dibtsiots  <e=387(3) 
—Division— pBTmoN—SuTFiciENcT. 

Averments  of  petition  nnder  Laws  1918,  c. 
76k  I  406,  for  division  of  school  district,  are 
not  to  be  construed  against  signers. 

0.  Schools  and  Schooi,  Districts  «s»S7^ 
— Divmon— PzrrnoK— fiuinriciENCT. 
Petition  for  division  of  sdiool  dfetriet  under 
Laws  10LS,  a  76, 1  406,  kM  suffioient  to  con- 
fer Jurisdietion  upon  tlie  board  ol  trustees  of 
the  district. 
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7.  Schools  ahd  School  Distuctb  ^s»3^ 
Division— ApnAU—RBQUinrxs. 

Notice  of  ai^eal.  In  proceeding  tor  divfeioti 
ot  ediool  dtotrlct  under  Laws  1018,  e.  78,  fi  405, 
need  not  state  that  Uia  appdlanta  are  Msidut 
taxpajera;  sadi  matter  being  of  iwoof  and  not 
of  asBertion. 

8.  Schools  and  School  Districts  *=>39— 
DiviBioN— Appeals— Noncu—FiLiHa . 

Notice  of  api>eal,  in  proceeding  for  divlsicm 
of  BduKU  dlatrlct  under  Laws  1913,  c  76,  | 
406,  when  Mrred,  wltUn  80  days,  np<»i  the 
chairman  of  the  board  of  troBtees,  wai  not  de- 
fective becanse  filed  S  days  after  expiration  of 
sodi  time,  since  the  statute  nowhere  reqnireB 
that  the  notice  he  filed. 

9.  Schools  akd  School  Distbiots  «=>89— 
Dtvnioic  or  Distbiots— Appxals. 

Under  Laws  1918,  c;  76.  |  40S,  tazpayen 
within  the  district  have  the  right  of  ^peal  fn»n 
the  decision  of  tbe  board  of  tmatees  in  a  pro- 
eeedinc  for  diviskm  ai  the  school  district. 

10.  Schools  ajid  School  Distbiots  «=o»36— 

DiVIBIOlf— POWBB  or  COTOTT  OOMMISSZOIT- 
XBS. 

Under  Lews  1918,  c76, 1 406,  plenary  pow^ 
er  vests  in  board  of  eoontr  commlsriMicrs  to 
create  a  new  school  district  by  dlvlsloi  of  an 

old  one. 

11.  Schools  avd  Sosoot  DimioTa  «=»89— 
DiviBioir  or  Distbzot— Obbtiobau— Scofk 
or  Beiocdt. 

Where  board  of  school  tmstees,  county  sn- 
perintendent  ot  schoolB,  and  board  of  connt; 
commlBBloners  severally  had  jariBdlctlon  of  peti- 
tion under  Lews  191S,  c.  76,  |  400.  to  create 
new  Bchool  diBtrict  by  division  of  ezlBtins  dis- 
trict, and  did  not  exceed  their  JarlsdlctioD,  peti- 
tion In  certiorari  to  review  Uie  dadaion  d  the 
board  of  coonty  oommiisioners  was  property 
dismissed. 

Appeal  from  District  Conrt,  Missoula 
Ooonty;  B.  Lee  McCnllocb,  Jndge. 

Certiorari  by  the  State,  on  the  relation  of 
H.  G.  D.  Ball,  against  O.  T.  Peterson  and 
others,  compriMng  the  Board  of  County  Com- 
mimrfonerw  of  Mlssools  Comity.  From  a 
Judgment  denying  tlie  writ  and  dismissing 
the  proceediiig,  the  lelatinr  appeals.  Af- 
firmed. 

Charles  A  Bnssell,  of  Ulssoola,  for  appel- 
lant. 

Fred  R.  Angevlne,  Dwlght  N.  Mas(m.  and 
L.  C.  Bolton,  all  of  Mlssonla,  and  S.  C  Ford 
and  Frank  N.  Woody,  both  of  Helena,  for  re- 
Bpondents. 

FIGOTT,  J.  TbiM  t»  Ml  appeal  from  a 
Judgment  daylng  a  writ  ot  eerttonul  and 
dismissing  the  proceeding  In  ttrnt  btfialf.  It 
■rises  oat  of  the  ^ort  of  ceitaln  pemms  to 
bring  abont  a  dtvlsUm  ot  wtSxofA  district  Ma 
28  in  Mlssonla  oonnt;.  TbB  atatnte  nador. 
which  the  steps  were  taken  Is  section  400  of 


chapter  76  of  tlw  Searion  Uetm  oC  1S18, 

reading  ttrns: 

"Whenever  any  Bdiool  district  has  more  than 
one  schoolhoase,  and  the  sdiool  electors  resid- 
ing in  any  particular  portion  oC  said  diserict, 
in  which  portion  there  Is  a  schoolhoose^  desire 
a  dfvisicm  of  said  district,  they  shall  present  a 
petitiMi  in  writing  to  the  board  ot  trustees  of 
said  school  district,  signed  by  a  majori^  of  the 
schod  electcws  of  that  portion  of  said  school  dis- 
trict oat  ot  whidi  they  detSn  to  create  a  new 
achool  district  which  petition  shall  describe  the 
boandaries  of  the  proposed  new  school  district. 
The  board  of  tmatees  of  said  district  at  any 
regnlar  meeting  or  at  any  special  meeting  called 
for  that  purpose,  may  approve  or  deny  tiie  said 
petitioa  In  their  discretion  and  diall  enter  their 
approval  or  doiial  upon  the  minutes  of  said 
meeting  and  transmit  the  original  petition  to- 
gether with  a  certified  copy  of  tfae  minutes  of 
said  meeting  to  the  county  snperintendent  of 
scho<^s.  If  the  board  of  tnistees  of  said  ariiool 
district  riiaQ  approve  of  the  division  of  said 
■chool  district,  and  no  appeal  is  taken  from  their 
decisitm  as  herein  provided,  the  county  super- 
intendent of  BchoolB  may  thereupon  moke  an 
order  establishing  audi  new  district  and  de6n- 
ing  Its  boundaries.  Any  three  resident  taxpay- 
ers of  dther  the  old  OF  new  district  may  within 
thirty  days  appeal  from  the  dedrion  ot  the  said 
board  ot  sdmA  trustees  to  tiie  connty  super- 
intendent of  sdiools  and  may,  within  tiilrty 
daya  appeal  from  any  decision  or  order  made 
by  the  county  Buperintendent  ot  BCbo<ds  to  the 
(Knuty  commiaBioners  whose  decision  shall  be 
final.'* 

The  petition  recited  that  the  persons  who 
signed  it  were  a  majoit^  of  the  sdHxd  elecs 
tors  and  resident  freeholders  In  the  territory 
irtiidi  tfacqr  Boa^t  to  have  created  into  a 
new  district  It  described  the  boundaries  of 
the  proposed  new  district  It  stated  that 
there  was  then  standing  on  the  tarlt/aj  of 
the  proposed  nerw  district  a  scboc^oose  of 
snffldent  slxe,  and  well  located  In  respect  of 
the  sdiool  popvlatlma,  and  that  the  assessed 
Talve  €t  fh6  property  within  the  pKVosed 
new  district  was  tbso  anr  920,000,  and  <m  or 
hetfffe  Tannary  1  ims,  would  exceed-  $40r 
OOa  It  stated  that  thne  were  then  living 
In  that  territory  28  dilldren  ot  schocA^age; 
and  the  petitioners  prayed  that  the  new  dis- 
trict be  created.  TbB  peUtlon  was  presented 
to  the  board  of  traatees  of  school  district 
No.  28,  which  on  September  JO.  1917,  heard 
the  petition,  and  after  tavestlgaticn  and 
consldwatlon  deailed  it  on  the  merits.  On 
October  8th  ftrtlowlng,  16  persons,  deecribing 
themsdves  aa  residoit  freeholders  and  dec* 
tors  of  the  territory  embraced  wltMn  13ie 
proposed  new  district,  14  of  whom  had  sign- 
ed the  petition,  served  on  the  board  notice 
of  their  appeal  from  Its  decision  to  the  conn- 
ty  Buperintoident  of  schools.  In  whose  of- 
fice Oie  notice  was  flled  on  October  24.  HUT. 
The  snperintendent  of  schools  considered  the 
petition  on  Its  mvits  and  denied  It  and 
therenpon  resident  taxpayers  to  the  nnmber 
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of  16,  an*  or  at  least  a  majortty,  of  whom 
had  signed  fbe  petition  tot  the  dlTMoo  and 
also  notice  of  appeal  from  tbe  board  of 
trnerteea  of  the  school  district  to  tbe  connty 
superintendent,  gave  notice  to  Uie  anperln- 
tendent  of  their  appeal  from  her  dedslon  to 
the  board  of  connty  commlsaloners  of  Mla- 
aonla  connty,  whldi  board  beard  the  appeal, 
trying  the  petitions  Its  merits  and  taking 
erldence  for  that  purpose.  After  InTostlga- 
tlon  and  coiMlderatl<m  of  all  the  fttcta,  the 
board  granted  the  petition,  and  ordered  that 
the  proposed  new  district  be  created.  After- 
wards it  refused  a  r^earing.  Upon  these 
facta,  which  were  disclosed  by  the  record 
certified  to  the  court  below,  the  relator  aI^■ 
pUed  for  the  writ  of  certiorari  to  annul  the 
order  of  the  respondent  board.  Judgment 
waa  entered,  refusing  the  writ  and  dlsmiss- 
Ing  the  proceeding,  and  relator  appeals. 

The  relator  insists  that  the  statntes  onder 
which  the  steps  were  taken  for  the  creation 
of  the  new  district  are  sections  4<M  and  406 
of  chapter  76  of  the  Laws  of  1913 ;  bat  It  is 
manifest  that  the  petition  was  prepared  and 
presented,  and  that  all  the  proceedings  were 
taken,  nnder  section  406. 

Tbe  following  are  the  chief  contentions 
urged  by  relator  tor  reversal: 

[1]  1.  That  the  fitcta  set  forth  in  the  peU- 
tlOD  to  the  board  of  school  trustees  -were  In- 
anffldent  to  clothe  the  board  with  Jurledio- 
tlott,  for  the  reason  that  the  pettaon  did 
not  show  that  Oie  territory  sought  to  be  cre- 
ated into  a  new  dlstitct  was  any  part  of 
acho<d  district  Np.  26.  Suffice  It  to  say  that 
the  petitl(m  la  addressed  to  the  board  ot 
adMKd  tniateee  ot  district  Na  28  In  Hlaaonla 
comity,  and  describes  by  reCermce  to  section 
lines,  as  well  as  courses  and  distances,  the 
bonndarles  of  the  [voposed  new  district,  and 
It  was  not  necessary  that  the  petition  should 
state  focmally  In  sat  tenns  that  the  propos- 
ed new  district  waa  a  part  of  district  No-  2& 
The  section  does  not  prescribe  that  audi  a 
statement  sbaU  be  made  In  the  petition. 
Whether  or  not  the  twritory  aonght  to  be  set 
apart  o  a  new  dlstilct  was  part  of  district ' 
Vo.  28  loeaaited  a  matter  ot  fact;  it  not  a 
part  of  district  No.  28  the  petition  woold,  ot 
course,  be  futile.  The  petition  was  addressed 
to  and  waa  to  be  acted,  epoo  by  tba  board  of 
■duMI  trustees  ot  dlaMct  Na  38,  and  It  was 
for  the  board  to  ascertain  whether  the  ter* 
rltory  described  ooostttnted  part  of  Its  dis- 
trict 

[I,  I]  2.  miat  the  petition  did  not  allege 
that  there  was  more  than  one  schoolhonse  In 
district  N&  28,  and  did  not  allege  that  the 
petltlon«rs  resided  In  that  district  But  the 
petltifflterB  allied  that  they  resided  in  the' 
described  territory  which  was  son^t  to  be 
segregated  fnHn  district  No.  28,  and  the 
board  of  sChool  trustees  knew,  or  conld  readl- 
ly  taaTe  ascertained,  whether  that  territo^ 
was  part  ,  of  the  adiool  district.  Nor  was 


it  necessary  tliat  the  petition  should  have 
alleged  that  Uie  district  had  more  than  one 
sdioolhonse,  for  the  statute  does  not  require 
it  to  ct»taln  sndt  statement.  Whether  there 
was  more  than  one  awA  house  in  tliat  dis- 
trict presented  a  question  of  tect  for  the  de- 
termination, In  the  first  place,  ot  the  board 
of  school  trastees  triien  It  came  to  consider 
the  petition. 

[4-1]  The  petition  Is  not  a  pleading.  Its 
sufflelMicy  is  not  to  be  tested  by  subjecting 
Its  contents  to  analysis  by  the  trained  legal 
mind  searching  for,  or  bent  on  dlscorering, 
defects;  nor  are  its  avermoits  to  be  con- 
strued against  those  who  have  signed  it 
Statutes  sach  as  Hie  one  here  Involved  have 
been  fashioned  broadly  and  without  regard 
to  technical  nicety,  the  purpose  being  to 
serve  the  vital  interests  of  the  public  It 
was  not  contemplated  or  purposed  that  aach 
a  statute  should  be  taken  into  the  closet  and 
there  subjected  to  critical  scrutiny  and  mi- 
croscopically minute  examlnatl<m  In  the  hope 
or  expectation  of  revealing  occult  mean- 
ings different  from  those  fairly  apparent 
from  the  language  nsed  and  contrary  to  the 
general  design  of  tbB  lawmaking  power.  It 
the  attacks  here  made  upon  the  petition  be 
sufficient  to  destroy  its  life,  few,  If  any,  peti- 
tions for  Uie  creation  of  a  school  district 
ont  of  an  existing  district  will  ever  serve 
any  purpose  unless  competent  lawyers  be 
nnployed  to  draft  them.  Thie  design  and  in- 
tent of  the  statute  Is  that  the  board  ot 
school  trustees  of  the  district  from  which  la 
sought  to  be  carved  a  new  district  shall  be 
notified  by  the  petiti<Ki  of  a  majority  ot  the 
scliool  electors  resldli^  In  the  proposed  new 
district  of  their  wish  for  s^regattoa,  and 
that  when  the  petition  <dearly  Indicates  such 
desire  and  describes  the  boundaries  of  the 
I^oposed  new  district,  the  board  of  sebool 
tmstees  shall  thereby  acquire  Jnrisdlotlm  to 
hear  and  determine  the  matter.  In  the 
present  instance  the  petition  was  soffldsnt 
for  the  purpose  ot  conferring  Joxlsdlcaod  up* 
on  the  board. 

[J)  8.  niat  tlie  attsmpted  appeal  tram  the 
dedslon  ot  the  board  oC  tnutees  to  the  comi- 
ty superintendent  of  schools  was  Ineffectual 
and  void  for  the  reason  that  tte  appeal  was 
not  taken  by  resident  tazpayeii,  and  was 
not  filed  as  leqnlnd  by  law. 

As  to  the  contention  that  the  appeal  waa 
not  taken  by  taxpayers  it  is  perhaps  enough 
to  say  that  the  contention  la  not  supported 
by  the  record,  for  the  notice  of  appeal  to  the 
county  anperlntendent  ot  schools  redtes  that 
the  appellants  are  resident  freeholders  and 
sdiool  electors  of  that  portion  of  the  dis- 
trict sought  to  be  segregated,  and  in  the  no- 
tice  of  appeal  from  the  decision  of  the  county 
superintendent  of  schools  to  the  board  of 
county  commissioners  those  signing  the  no- 
tice of  appeal  describe  themselves  as  resi- 
dent taiviiyers  ot  tb4  district  sought  to  be 
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WKfeKatodi  more  Uian  tliree  of  iAmd  lyere 
anumg  thoM  signing  tbe  notice  of  appeal 
from  the  board  of  adiool  tnutees  to  the 
oonnt7  twperlatepdent  ot  adioola.  It  there* 
Core  appeare  upon  the  face  of  the  record  that 
both  ftKwala  wore  taken  by  pereona  who  de- 
dared  themselTea  to  be  reatdent  taxpayera 
Bnt  this  la  not  of  great  momwt,  for  the 
statute  doea  not  require  In  either  case  that 
ttie  notice  of  appeal  shall  state  that  the  ap- 
pellants are  resident  taxpayers,  for  wheth- 
er they  be  such  or  not  la,  If  the  issue  be 
ralaed,  a  matter  of  proof,  not  of  assertion. 
This  seems  to  be  clear,  but  the  case  of  An- 
derson T.  County  of  Meeker,  40  Hlnn.  237, 
48  N.  W.  1022,  supports  the  conclorion  an- 
nounced. 

[I]  While  the  appeal  from  the  decision  of 
the  board  of  tmstees  to  the  county  superln- 
tmdent  ot  sdioola  was  taken  within  the  80 
days  preacribed  by  section  406,  It  doea  Aot 
appear  whether  or  not  the  notice  of  appeal 
was  filed  either  widi  the  clerk  of  the  district 
or  with  the  board.  It  was,  however,  duly 
served  upon  the  chairman  of  the  board  with- 
in the  time  allowed  by  law»  and  was  filed 
with  the  county  snperintend^t  3  days  after 
the  expiration  of  that  time.  The  statute  no- 
where makes  provlidon  for  the  manner  In 
which  an  appeal  shall  be  taken,  nor  is  there 
provision  that  the  notice  of  appeal  shall  be 
filed.  The  purpose  of  the  statute  is  to  allow 
an  appeal  from  the  decision  of  the  board  to 
the  county  superintendent,  and  from  him  to 
the  board  of  county  commissioners,  to  the 
md  that  the  petition  may  be  beard— If  three 
or  more  taxpayers  atfected  So  desire — by 
these  tribunals  and  officer  in  the  order  men- 
tioned, and  that  any  notice  of  appeal  served 
within  SO  days,  which  shall  be  sufficient  to 
give  Information  to  the  board  or  officer 
whose  decision  ia  appealed  from  of  the  fact 
that  such  appeal  Is  taken,  will  be  sufficient 
to  perfect  .tbe  aM>eal,  whether  «r  not  the  no- 
tice of  ai^eal  be  filed  within  SO  daya  or  filed 
at  alL 

[I]  4.  That  no  appeal  Is  provided  for  or 
lies  from  the  decision  of  Uie  board  of  school 
tmstees  denying  a  petition  presented  under 
lectloQ  406.  This  contention  is  also  without 
merit,  for  the  statute  provides  that — 

"Any  three  reeldeDt  taxpayers  of  either  the 
old  or  new  district  may  witbin  thirty  days  ap- 
peal from  the  decision  of  tbe  said  board  of 
school  trosteea  to  the  county  superintendent  of 
schools  and  may,  within  thirty  days  appeal  from 
any  decision  or  order  made  by  the  county  Buper- 
intendent  of  schools  to  the  county  commlasionera 
whose  decMon  riiall  be  final" 

—90  that  au  appeal  does  lie  from  such  deci- 
sion. Tbe  purpose  of  the  section  as  to  ap- 
peals la  commented  on  In  paragraph  3  of 
this  opinion. 

[II]  6.  That  the  board  of  county  commis- 
Omasn  has  no  power  or  jurisdiction  to  cre- 


ate II0V  mSbwA  dlstrieti.  But  tUa  d^ilal  of 
power  la  refuted  Iqr  tbe  aectlmi  4ts^  Upon 
appeal  under  section  405  from  the  decision 
of  the  board  of  trustees  to  the  county  soper- 
intttuloit  of  schools,  the  latter  dooa  not  act 
as  a  court  or  judge  sitting  for  the  review  of 
errors,  but  takes  the  matter  presented 
the  petition  and  trlea  It  da  novo  upcm  the 
merits;  the  board  of  cowity  conunlstioners. 
In  considering  an  appeal  from  the  county 
superintendent  of  schools,  likewise  tries  and 
determines  the  matter  de  novo  upon  the  mer- 
its, and  not  aa  a  court  or  tribunal  for  the 
correction  of  errors.  Upon  such  appeal,  plen- 
ary power  la  thus  vested  in  tlie  board  of 
coanty  commissioners  to  create  a  new  school 
district,  and  its  dedalon  1b  declared  to  be 
flnaL  The  sole  quesfeion  to  be  decided  by 
each  tribunal  or  officer  Is:  "Shall  the  pro- 
posed new  district  be  created?" 

(11]  The  board  of  trustees,  the  county  su- 
perintendent of  schools,  and  tbe  board  of 
county  commissioners,  severally,  having  had 
Jurisdiction  of  the  petition  for  the  creation 
of  the  proposed  new  school  district,  and  not 
having  exceeded  su<^  jurisdiction,  the  court 
below  did  not  err  In  dismissing  flie  proceed- 
ing. 

The  Judgment  la  affirmed. 

BBANTLT,  a  and  HOLLOWAT,  J., 
concur. 


STATE  ex  rel.  SMITH  v.  DUNCAN,  Coun- 
ty Clerk  and  Becorder.  (No.  4330.) 

(Supreme  Court  of  Montana.    Dec.  17,  1918.) 

1.  Elections  ^>135— PanusT  EueonoN  — 
OomntDcnoN  of  Bvxrum. 

tMrect  Prlmsry  Election  Law,  |  82,  glvl&s 
county  central  committee  power  to  fiU  vacan- 
elea  oecuiiag  aawng  the  eaadidates  caused 
by  death  «r  removal,  held,  In  view  of  funda- 
mental purpose  of  audi  law  as  expreeaed  in  it* 
title,  and  notwithstanding  sectiim  16,  to  give 
committee  no  authority  to  make  original  nomi- 
nations. 

2.  Statotkb  ^211— Oonstbyictzow— nnx. 
The  tide  ot  a  statute  Is  iadieatlTt  of  legis- 
lative Intrat  In  passing  it 

3.  SxaTDTKs  «ss>l84  —  OoHsrauonox— PuB- 

rosx. 

Id  interpreting  Direct  Primary  ESeetion 
Law  tbe  fundamental  purpose  of  the  law  must 
be  kept  in  view,  and  every  section  of  tba  act 
read  with  such  purpose  in  mind. 

4.  STATUTBB  «=»20S  —  ODlVmiTOROH--Bll- 
TBtETT. 

A  Statute  is  to  be  comtmed  in  Us  sBtirttty, 
and  if  passiblok  mcanlog  givsa  to  every  word, 
phrase,  sentence;  and  section. 
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BUiBDnOK  —  PSUABT  SLBOTIOlfS  —  "VA> 
CAROY." 

Diraet  Primary  Eleetkm  Law.  |  82,  giving 
conatr  ceotnl  committee  power  to  "fill  ncas- 
des  occurring  among  candidates  «  «  •  •  caua- 
ad  by  death  or  removal,**  gave  committee  no 
power  to  nominate  candidate  to  be  voted  for  at 
special  election  upon  death  of  atate  senator; 
such  death  not  eaoalng  Tacancy  among  candi- 
dates. 

rEId.  Note. — For  other  definitions,  see  Words 
and  ^iraaes,  First  and  Second  Series,  Vacancy.] 

Biandamos  by  the  State  of  Montana,  on  tbe 
ration  of  PartE  Smltli,  aRalust  A.  J.  Dan- 
can.  County  Clerk  and  Recorder  of  the  Coun- 
ty of  Lewia  and  Clark,  State  of  Montana. 
Motion  to  qaash  altematlTe  writ  sustaiaed. 

Et.  D.  Phelan  and  O.  A.  Spcoldlns,  Iwtti  of 
Helena,  for  plalatUC 

J.  B.  Wine  and  Lestor  LoU^  both  at  Hti- 
coa,  for  defraidant 

HOLLOWAY,  J.  At  the  general  election 
beld  Noranber  Btb  of  tbls  year,  Frank  D. 
Miracle  was  elected  state  senator  tor  Lewis 
and  Clark  coonty  to  fill  the  unexpired  term 
of  the  senator  elected  In  1&16  who  resigned. 
On  November  22d  the  neiwly  deeted  ■enatin' 
died,  and  on  November  27th  a  special  Sec- 
tion was  duly  called  tar  Deoember  28th  to 
elect  a  senator  to  fill  the  vacancy.  On  No- 
vember SOtSk  the  EepoWican  county  central 
committee,  acting  tliroii^  Its  executive  com- 
ndttee^  aaanmed  to  nominate  Park  Smith  aa 
the  candidate  of  the  B^mUlcan  party 
for  atate  amator,  and  certified  fala  nomlnati<m 
to  the  county  clerk,  who  refused  to  file  the 
oertlflcate.  Ttde  proceeding  was  Inatltated 
to  have  determined  the  question  whetbet  un- 
der the  laws  of  this  state  the  county  central 
eommlftee  had  aothority  to  make  ttie  mmdna* 
tlon.  If  It  had,  the  county  clerk  was  requir- 
ed to  file  the  catlflcat&  If  It  had  not  sacb 
■athorlt7.  the  derk  cannot  be  compelled  to 
file  the  certlflcatei 

[1,2J  Plaintiff  must  assume  the  burdn  of 
callhig  to  the  attention  of  this  court  some 
provltfon  of  law  which  glvee  coantosance  to 
the  authority  which  the  committee  assumed 
to  exerdae^  for  deariy  It  exceeded  any  au- 
thori^  whlA  vested  In  a  like  body  fran 
1880tolS12.  Under  the  cmventlon  system  of 
nomination  the  central  committee  never  had 
authority  to  mate  original  nominations.  It 
was  only  alter  a  duly  oMutltuted  convmtloa 
had  made  a  nomination  and  a  vacancy  occur- 
red before  the  election  that  the  oommlttee 
was  avthoflaed  to  act  It  did  not  make  an 
criglna]  nomination,  but  merely  filled  the 
vacancy*  Bat  eoonael  for  plalirtlfl  rely 
on  the  provlslona  of  section  82  of  the  Direct 
Primary  Election  Law  (Lawa  1818,  p.  D70) 
for  the  aathorlty  exerdaed  by  the  oommittas 
In  tUs  Instance.  Was  it  the  parpose  otf  that 


act  to  dothe  the  ceatral  oommtttee  with 
power  to  make  a  nomlnatkm  orlglnaUy?  We 
think  not.  Such  a  coDstmctloo  of  the  lan> 
guage  of  section  32  would  lead  to  a  result  at 
war  with  the  Intent  and  purpose  of  the  en- 
tire measure.  It  Is  entitled  "A  law  to  pro- 
vide for  party  nominatlcms  by  direct  vote;" 
and  the  title  of  a  statute  is  bidlcative  of  the 
l^lalaUve  Intent  In  passing  It. 

[8]  Wtthln  the  compass  of  Uiia  act  It  was 
dearly  the  purpose  to  confer  the  power  to 
make  original  n(Hninetl(His  upon  the  electors 
voting  at  a  primary  election.  If  we  eliminate 
from  the  act  the  Idea  of  direct  nomlnatloDS 
by  the  electors,  nothing  whatever  of  con- 
aeqnsnce  r«ualns.  In  order  to  interpret  the 
statute,  that  fundamental  purpose  must  be 
kept  oonatantly  in  view,  and  every  section  of 
the  act  read  with  that  Idea  In  mind. 

[4]  Section  32  provides  for  the  election  of 
a  cmtral  committeeman  In  every  pzectnct» 
for  the  organisation  of  the  county  and  cUy 
central  comjnltteee,  and  confers  upon  such 
coauulttees' apedflo  authority  as  fidlows: 

"Said  county  and  dty  central  committees 
shall  have  the  power  to  make  nominations  to 
fill  vacancies  ocoarrlng  among  the  candidates 
of  their  nfiwitive  parties  aotahiated  for  dty 
tye  oouBty  <^08b  hy  the  primary  nominating 
election,  where  andk  vacancy  la  caused  by  death 
or  removal  from  the  electoial  district,  but  not 
otherwise." 

No  authority  is  here  given  to  mate  an  orig- 
inal nomination,  but  the  power  conferred  Is 
limited  strictly  to  filling  vacancies  occurring 
among  candidates  nominated  by  the  primary 
nominating  dectioa.  As  if  to  add  en^idusls 
to  Uie  fact  that  very  limited  atrihorlty  was 
Intended  to  be  conferred  upon  the  committee, 
tike  statute  reatilcts  the  causes  for  in^ildi  a 
vacancy  may  occur  to  death  or  ramoval  of 
tiie  candidate  from  the  jurisdiction.  It  will 
be  observed  that  though  the  naked  authority 
Is  confnmd  by  the  section,  no  pxovisloa  Is 
made  for  Its  enrdse;  biU  a  atatnta  Is  to  be 
oonstnisd  In  Its  entlreCr,  and  br  turning  to 
section  16  we  are  apprised  of  tte  procedure 
necessary  to  be  followed  by  the  commUtae 
in  flUlng  such  a  vacancy. 

Counsel  aisoe  ttet  section  16  itself  con- 
fers upon  the  eonamittee  tte  authority  to  fill 
vaeandes  occurring  after  the  primary  and 
before  tte  genenddection,  and  insist  that  the 
language  of  section  82  must  be  construed  to 
give  some  additional  aathority,  otherwise  it 
is  meanlngtess.  It  Is  an  etementary  rule  tiiat 
In  construing  a  statute  tte  court  muat  give 
meaning  to  every  word,  phrase,  awtence,  and 
section,  if  poasUlde  to  do  so^  and  tte  rule  is 
grounded  In  tte  xffesumptlon  that  the  law- 
makers did  not  eoqukQr  language  ^tteut 
meaning.  We  encoimter  no  difficulty,  how- 
ever, in  applying  ttet  rule  to  tte  iwoviaions 
of  tte  two  sections  now  under  eonalderatlm. 

We  teve  given  our  interpretation  to  sec- 
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tkm  82.  SBCttcn  18  rafms  to  Uw  same  diap> 
acter  of  vacancy,  and  prorldeg: 

"Such  vacancy  may  be  Glled  by  the  committee 
which  haa  been  given  power  by  the  political 
party  or  this  law  to  flU  inch  vacanciea  sab- 
stantially  in  the  manner  provided  hj  aeetionf 
629  and  680,  Beviwd  Oodea  of  Montana  1907." 

It  will  be  obaerred  that  this  language  la 
general.  It  ref^  to  any  central  committee 
recognised  1^  tiie  act  It  anOiorlsea  ancta 
committee  to  exercise  certain  powers  when 
delated  to  it  by  t3»  political  part^  for 
which  It  stands  sponao^  or  when  conferred 
b7  Udfl  act 

The  mly  authority  irtilch  a  stat»  or  dis- 
trict central  Gommlttee  has  to  ffll  vacandes 
is  delated  antbority,  dotved  from  t3ie  po- 
litical party,  whueaa  the  like  power  is  oon- 
fierred  upon  the  oonnty  utd  dty  coitral  cnn- 
mlttees  by  express  prorlrions  of  section 
82  of  this  act  This  latter  sectlott  creates  the 
connty  and  dty  central  «nnmitteea  and  de- 
fines thdr  powws.  Section  16  d^ea  the 
dzonmstaacaa  under  which  they  may  exer- 
cise the  powers,  and  prescribes,  by  reforaoce, 
the  mode  OS  procedure.  It  likewise  recog- 
nizes the  antliorlty  of  the  state  and  district 
committees  to  fill  vacandea  wtua  aattu»ized 
by  the  parent  political  oryanlxatton  to  do  so. 
The  same  fundamental  principle  xterrades 
this  act  as  the  prtor  statute,  vis.:  The  com- 
mittee  has  no  authorl^  to  make  an  original 
nomlnatloa  Ita  power  is  limited  to  filling 
racaudes  Whidi  occnr  after  nomlnatUms  have 
been  regularly  made. 

[I]  Finally  it  is  insisted  that  alnoe  BIr. 
Mlrade  was  ntminated  at  the  primary  nom- 
inating election  hdd  in  Angost  last,  his  deattt 
after  election  created  a  Tacancy  wltSiln  the 
meaning  of  8ectl<m  82  above,  and  that  the 
committee  did  nothing  more  than  fill  Qiat 
vacancy.  We  are  unable  to  annedete  the 
subtle  refinement  of  reasoning  whldi  would 
Justify  audi  a  oonduslon.  If  at  the  time  of 
his  death  ISx.  lOracle  was  a  candidate  tor 
state  senator,  then  bis  death  created  a  n- 
cancy  wlildi  tlie  cnnmlttee  ooald  fill.  If  be 
was  not  sadi  a  candidate,  that  his  death 
created  a  vacancy  in  the  office  ot  state  sena* 
tor,  bat  not  a  vacancy  in  tJie  candidacy  of 
the  B^Uican  nmninee.  Mr.  Miracle  waa 
dected  to  office  mi  NovCTiber  6tli,  and  whoi 
the  polls  dosed  on  that  day  be  ceased  to  be 
a  candidate. 

Many  cX  the  provld<ms  of  the  primary 
decUon  law  are  crudely  drawn,  and  some  of 
them  are  almost  unintdllglble,  bnt  we  be- 
lieve that  the  coostmction  we  have  given  the 
act  expreeses  the  intention  of  Ou  peoide  In 
enacting  it 

Var  the  reason  that  tbe  committee  has  not 
any  authority  under  the  primary  law  or  other ; 
statutes  to  make  an  original  ntmilnatloa,  as 
was  attempted  in  this  Instance,  tbe  motion 
to  qnasb  tbe  alternative  writ  Is  sustained. 


and  It  is  ordwed  and  adjudged  fliat  pontiff 
take  nothing/  and  that  deCsndant  recover 
his  costs. 

6RAMTLT,  C  J.,  and  PIGO!fT,  7^  concur. 


STATB  ez       REilBOI/D  v.  DDKGAN.  Oonn- 
ty  Clerk  and  Becorder.    (No.  4S83.) 

(Supreme  Court  of  Mtwtana.    Dee.  17,  1918.) 

1.  BxKcnoiTs  «=»320— Pbiuabt  BuBCiioir— 

CONSTBUCTION  OW  StAIUIS. 

General  Primary  Law,  failing  to  provide  for 
election  of  candidates  to  be  vot^  upon  at  spe- 
cial election,  constmed.  In  view  of  secdosi 
2  and  7,  to  apply  <Mily  to  nomination  of  candi- 
dates  to  be  voted  for  at  general  alectlona. 

2.  EixonoNS  «s»120— I^tuuBT  BEXonoir— 
Effect  upon  Pbiob  BuonoN  Ij*.ws. 

General  Primary  Law  does  not,  under  seo 
tion  8  and  under  repealing  daoae,  repeal  pdor 
statutes  governing  n(^ninati(ms  of  candidates  to 
be  voted  for  at  special  electlona;  such  taw. 
in  view  of  sections  2  and  7,  applying  only  to 
general  election. 

8.  SkJtonoHB  «=s>147— Pbdcast  Haonos  — 

NOHIHSB  FOB  SPBOIAI.  EUECTIOIT. 

Upon  death  of  state  senator,  nmniuation  of 
candidate  to  be  voted  for  at  special  election  to 
fill  vacancy  could  properly  b«  made,  under  Bev. 
Codes,  {  {^1,  or  section  624,  by  electors;  Gen- 
eral Primary  Law,  In  view  ot  sectious  2  and  7 
thereof,  being  limited  to  general  eleetloBs,  and 
not  having  repealed  statutes  relating  to  nomi- 
nations for  ttMdal  electlona. 

Mandamus  by  tbe  State  of  Montana,  on 
tbe  relation  of  Oharlea  Bdbdd,  against  A. 
J.  Duncan,  as  Oonnty  Clerk  and  Beeorda 
ct  Lewia  and  CSaA  Ooun^,  State  dt  Mem* 
tana.  Writ  Issued. 

Henry  G.  Smith,  of  Helena,  for  plaintllf. 
J.  R.  Wine  and  Lester  H.  Lobl^  both  of 
Hdena.  for  defendant 

HOLLOWAY,  J.  A  reference  to  the  ded- 
sion  In  State  ex  rel.  Smith  v.  Duncan.  177 
Pac.  just  dedded.  will  suffice  for  a  atatew 
ment  of  the  drcumatances  out  of  which  this 
proceeding  arises. 

Charles  Rdbold  and  283  other  quallfiea 
dectors  of  Lewia  and  Clark  county  joined 
In  a  certificate,  nominating  Park  Smith  aa  a 
candidate  for  state  senator,  to  be  voted  upon 
at  tbe  q>eclal  tiectUm  to  be  hdd  on  the 
28th  of  this  month.  They  prraented  the 
certificate  to  tbe  county  derk,  bnt  be  re- 
fused to  file  it,  and  this  proceeding  was  in- 
stituted. There  is  Involved  the  single  qnce- 
tlon:  Did  tbe  ad<9tlon  of  the  General  Pri- 
mary Law  (Laws  1918,  p.  S70)  (derate  to 
repral  In  their  entirety  all  prior  <>»«ft<ng 
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laws  vbkh  fovernad  tbe  iMKBlnation  of  c»n- 
dldatas  A>r  pnbUc  office? 

It  cannot  be  doubted  that  to  the  fall  ex- 
tent to  which  the  primary  law  was  Intended 
to  operate,  all  original  nomlnatkmi  nraat 
be  made  by  direct  vote  of  the  elactora  at 
the  primary  nomlnatlnx  election.  In  theory, 
this  act  recognizes  the  ri|^t  of  the  different 
groups  of  electora  to  maintain  their  respec- 
tive party  organixatlooa,  and  to  be  repro- 
vented  at  the  polls  by  nomlneea  of  their  own 
political  faith.  The  dominating  pnrpoae  of 
the  act  la  to  assure  to  every  elector  an  op- 
porttmlty  to  participate  directly  In  the  selee- 
tlon  of  candidates  for  public  offloe,  afford 
the  protoetton  of  public  supervlalon  of  the 
election  machinery,  and  secure  the  rl^t  of 
tree  expression  of  opinion  by  the  application 
of  the  aafiegnards  of  the  ▲utraUan  ballot 
system.  Bat  no  provision  is  made  for  a  pri- 
mary election  to  nominate  candidates  to  be 
voted  npoD  at  special  elections ;  <m  the  con- 
trary, the  terms  of  the  act  are  made  ap- 
plicable to  nominations  to  be  voted  on  at 
general  elections  only.   Section  2  declares: 

"On  the  seventieth  (70)  day  preceding  any 
general  election  (not  incloding  special  elecdons 
to  fin  vacandea,  manldpal  dectlona  In  towns 
and  dtiea,  irrigation  district  and  school  elec- 
tions) at  which  pnUic  officers  In  this  state 
and  in  any  district  or  county  are  to  be  elected, 
a  primary  nooQinadng  election  shall  be  held  in 
accordance  with  this  law,"  etc 

[1]  Since  the  primary  election  under  pnbllc 
control  la  the  very  essence  of  the  act.  It 
most  follow  that,  In  failing  to  make  provi- 
sion for  such  elecdon  to  nominate  candidates 
to  be  voted  upon  at  special  elections,  the 
lawmakers  Intended  that  the  act  In  Its'  en- 
tirety should  be  construed  as  limited  lo  Its 
operations  to  the  nominations  of  candidates 
to  be  voted  for  at  general  elections,  and  that 
every  section  should  be  read  with  this  con- 
struction in  mind.  Under  any  other  view  we 
wonid  find  ourselves- confronted  with  a  re- 
peal of  all  eilBtlng  statutes  governing  nomi- 
nations, and  no  provision  whatever  made  for 
the  nomlnatlwi  of  candidates  to  be  voted  for 
at  ttpetial  elections. 

[3]  The  purpose  of  the  primary  law  is  not 
to  prevoit  DominatloDS,  but  to  subject  them 
to  public  regulation  and  control  as  far  as 
it  was  deemed  practicable ;  and  this  court  Is 
not  Jostlfled  In  saying  that  the  laws  ot  this 
state  now  prohibit  the  niunlnatlon  of  a  can- 
didate to  be  voted  for  at  a  special  election, 
unleBS  tbe  language  onployed  to  express  snch 
lateotliHi  la  clear  and  unequivocal.  Und«r 


the  constructkm  we  adopt,  flka  meaning  of 
section  8  and  the  rqwallng  claoae  becomes 
manifest  The  opeidng  soitaice  of  section 
8  would  read:  Bmy  political  party  Bball 
nominate  aU  Its  candidates  for  pobUc  ofllce 
[to  be  voted  for  at  a  general  election]  under 
tbe  provlalmui  of  this  law  and  not  In  any 
other  manner,  and  It  diall  not  be  allowed  to 
nomtaate  any  candidate  [to  be  voted  for  at 
a  general  dectUm]  In  the  numner  provided  by 
section  621  of  the  Bevlsed  Oodes,  eta  By 
tbe  repealing  danse,  prior  statutes  governing 
nmnlnatlons  were  repealed  In  so  for  as  th^ 
bad  to  do  with  nomlnatlMia  of  candidates 
to  be  voted  fbr  at  general  elections,  and  those 
statutes,  in  ao  for  at  Otey  controlled  nomlna- 
tlons  of  candidates  to  be  voted  upon  at  spe- 
cial eleetloos,  are  stlU  in  full  force  and 
effect. 

We  do  not  agree  |Wlth  counsel  0iat  tha 
primary  election  law  was  dsslgiied  to  f^r^ 
nlsh  tbe  exdosive  meann  by  which  all  can- 
didates for  public  office  shall  be  nominated, 
and  tbat  tbe  fallnra  of  that  act  to  provide 
for  nomlnatims  of  candidates  to  be  voted 
for  at  special  elections  was  a  mere  oversl^t. 
Tbe  references  In  sections  2  and  7  Indicate 
clearly  tbat  the  subject  was  not  ovwlooked, 
but  for  aomo  suflOdent  reason  It  was  evident- 
ly coosldared  that  the  provisions  of  the  di- 
rect primary  law  are  Inan^eable  to  tbe 
nomination  of  candidates  to  be  voted  for  at 
special  tfectloQS,  and  that  subject  was  re- 
served for  cwtrol  by  existing  laws  or  future 
legislation.  No  aubseanent  enactmoats  deal- 
ing with  the  mattor  bave  been  passed,  and 
the  autborlty  to  make  sudi  nominations 
must  be  sought  in  prior  statutes. 

tl]  Tbe  nomlnatloo  of  a  candidate  to  be 
voted  for  at  this  special  election  might  be 
made  pursuant  to  Oie  provUdons  ot  seotlm 
S21,  or  sectloii  62i,  Bevlsed  Codes,  and  since 
the  certificate  tendered  bf  this  plaintiff 
compiles  In  all  respects  with  the  requirements 
of  section  624,  tbA  county  derk  was  not  jus- 
tified In  refusing  to  file  It 

It  Is  ordned,  adjudged,  and  decreed  that 
a  peremptory  writ  of  mandate  issue  from  this 
court  directed  to  tbe  defendant  as  county 
clerk  and  recorder  of  Lewis  and  Clark  coun- 
ty, commanding  him  forthwith  to  file  the 
cerUflcate  of  nomination  tendered  by  the 
plaintiff,  and  that  plaintiff  have  and  recover 
his  ooste  In  Qiia  bebaU  expended,  taxed  at 
$  w  Bemlttltur  at  once. 

BRA2«TLY,  a  J.,  and  PIGOTT,  J.,  con- 
cur. 
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BOBBBTS  T.  SINNOTT.   (No.  8739.) 
(Sui»Eeme  Oonrt  of  MonttDa.   Dee.  16^  1918.> 

1.  PLUBmO  <SE»193(e!),  S68— FAItUBB  TO  SSF- 
ABAISLT  StATI  AND  N'DlfBXB— OBJBOTIOV. 

Where  Mveral  canseB  of  sctios  are  not  eepa- 
ntely  stated  and  nambered,  aa  required  by  Bev. 
Oodee^  I  6683,  the  remedy  la  iu>t  by  demiurrer 
under  aection  6SS4,  but  Iqr  motiiHi. 

2.  GonTRACTS  «»232(4)  —  BnzLDnra  Co3r- 

TEACTB— OBAX.  MODinOATIOIT. 

Notwithstaudinv  a  provision  In  a  baOding 
contract  that  no  diargee  for  extra  work  or  for 
change  of  material  would  be  allowed  mileaa  In 
writing  and  accepted,  tiie  partial  to  meh  a  con- 
tratft  may  make  mibeeqiieBt  Indepaident  oral 
agreeraente,  wUdi,  when  axeented.  have  the 
^ect  of  modifying  Qtm  wlj^nal  contract. 

8.  GoifTBACTB  «a»846(ll)  —  "Bmumta  Oon- 
TuoTS— Proof. 
If  plaiBdfF  allege*  sobatantfal  performance, 
or  fun  performance  with  eatabliriiment  of  anb> 
•tantial  performance  only,  he  unit  profa  ta> 
pcDM  ot  aopplying  oadadona. 

4.  APFUI,  AKD  DRBOB  ^9882^  —  BSTXKW  — 

Gaurax  or  Tbxobt. 
In  an  action  on  a  bonding  contract,  where 
tiie  doctrine  of  sabatantial  performance  wae  in- 
trodnoed  by  defeodan^  he  cannot,  on  appeal, 
nrge  that  the  pleadtnga  do  not  antfaodia  meh 
doctcino. 

6.  GoirruoTS  ^»808(19  —  BtnxDiffo  Oon- 

TRA0I8— OOUFUAirOB  WITH  BPUZnOATIOin. 

In  an  action  on  a  bnfldlng  contract,  defend- 
ant cannot  recoup  fbr  damagea  for  a  leaky  roo^ 
where  the  roof  waa  conatmcted  according  to  de- 
fendant'a  own  apedfieatfona. 

6.  Daicaoxb  «a»123  ~  Bbeaoh  or  Buildxko 

COIfTSACT. 

Where  def^dant  claimed  that  a  roof  con- 
atmcted by  idalntitr  leaked,  and  that  It  was  nec> 
eaeaiy  to  relay  the  same  with  new  material, 
erideDoe  aa  to  amoant  paid  for  the  new  work 
waa  iwoporly  ezclnded,-in  absence  of  erfdenoe 
that  the  reasonable  value  thereof  did  not  exceed 
a  roof  covering  laid  according  to  the  plana  and 
apeclficationa. 

7.  Appkal  AMD  Btuoa  ^9990(2)  —  Rsvnw  — 

PBSaUHFTIONB. 

In  the  absence  of  anything  to  indicate  the 
contrary,  it  will  be  assumed  on  appeal  that  the 
jury  ohserred  the  instnictiona  of  the  trial  ooort. 

8.  AmAx.  Am  Bbbob  <s»1001(1>— Bstxew— 
OnnnoNB  or  Faot. 

If  there  Is  erldaice  ai»parently  credible  to 
support  a  verdict,  It  will  be  eiistained  <m  appeal. 

Appeal  fnnn  District  Ck>nrr,  JefCersm 
County;  J.  B.  McClernan,  Judge. 

Action  by  Paul  P.  Roberta  against  Clarence 
O.  ^Dott  From  a  Judgmeot  for  plaintiff 
and  deoial  of  a  new  trial,  defoidant  an^eala. 
Affirmed. 

See,  also,  M  Uont.  U4,  169  Pac  48. 


Day  ft  BCapea,  of  Helua,  for  attOflUaBt 
Kelly  ft  Kelly*  of  Boulder*  for  reapcndflBt. 

HOLLOWAT,  J.  Plaintur  contracted  Id 
writing  to  fumisb  certain  matmlals  and  per- 
form the  work  necessary  for  the  erection  «C 
a  dwelling  house  for  dtfeDdsnt  for  tbe  sum 
of  $4,727.  This  action  was  InstUuted  to  re- 
cover a  balance  alleged  to  be  due  and  to 
foreclose  a  meduntc's  Ilea.  Upon  the  trial 
plaintiff  abandoned  his  claim  for  a  lien,  and 
the  cause  then  proceeded  as  an  ordinary  a^ 
tion  at  law,  reeultiDg  in  a  v«-dict  in  favor 
of  the  plaintiff  for  ¥S00.  Defendant  appeal- 
ed from  the  judgment  entered  on  tbe  verdict, 
and  from  an  order  denying  bis  motion  for  a 
new  trial. 

Tbe  idaintiff  counts  upon  tbe  original 
agreonent  and  each  of  2S  oral  contracts  sup- 
plemental thereto,  but  failed  to  separate 
;  state  or  number  his  several  causes  of  actliHi. 
A  demurrer  for  ambiguity  and  uncertainty 
was  overruled.  When  plaintiff  sought  to 
prove  tbe  work  done  and  material  furnished 
nndw  ea<di  <tf  the  supplemental  agreement^ 
an  objection  was  interposed  but  overruled, 
and  error  la  predicated  upon  the  ruling  The 
oxlglnal  oratract  contains  tbls  stipulation: 

*fKo  charges  fbr  extra  wort  will  be  allowed  un- 
less same  be  ordered  in  writing  by  tbe  owner, 
price  stated  la  the  order  and  accepted  by  the 
contractor  and  owner,  signed  in  duplicate,  end 
the  same  aptdles  to  any  diange  ot  material 
used." 

[t]  Appellant  Insists  0iat  by  oTermUng 
ttie  d«nnrrer  tbe  trial  court  most  have  held 
that  tbe  complaint  states  bat  a  sln^e  canae 

of  action,  ajid  upon  that  Uieory  bis  objection 
to  tbe  testimony  should  bave  been  sustained. 
If  the  premise  were  correct,  the  conclosloa 
might  follow,  but  appelant  Is  In  error  in 
the  construction  which  be  places  upon  tbe 
action  of  tbe  court  The  complaint  is  open 
to  criticism,  in  that  the  several  causes  of  ac- 
tion are  not  separately'stated  and  numbwed, 
as  required  by  section  6538,  Revised  C!odea^ 
but  defendant  did  not  invoice  an  available 
remedy.  Section  6684,  Revised  Codes,  enu- 
merates the  grounds  of  demurrv,  and  the 
failure  to  separately  state  and  number  the 
causes  of  action  Joined  la  a  complaint  la  not 
one  of  them.  The  defect  oan  be  reached  only 
by  motion.  Marcellns  v.  Wrlfl^t,  83.  Kont. 
B69,  154  Pac.  714. 

[S]  Tbe  provlsitm  of  the  contract  above 
was  manlfei^  intended  for  the  protection 
and  bmeflt  of  tbe  owner,  and  no  reaaon  can 
be  suggested  wby  It  might  not  be  vralved. 
The  authorities  are  quite  uniform  in  holding 
that,  notwithstanding  such  a  provision,  the 
parties  may  malie  subsequent  ind^;>endent 
oral  agreements  which,  when  executed,  have 
the  effect  of  modifying  tbe  original  contract, 
and  the  rule  has  been  recognized  in  this 
Jurisdiction.  Wortman  t.  Kl^nactamldt,  12 
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Uaat  318,  30  Pac  280;  PSpu     Unmj,  48' 
Uont  230,  115  Pac  660;  Interstate  Lomber 
Co.  V.  Western  II.  ft  W.  T.  Co..  61  Mont  lOO^ 
140Pae.87S. 

£3]  Appellant  inateta  that  pUlntifE  cannot 
reoover  at  all  except  upon  abowing  peribrm- 
ance  oC  the  contract  In  Ita  oUirety,  and  If  this 
reference  is  to  the  original  contract  as  mod- 
ified by  the  snbseqnent  oral  agreonents,  the 
correctnen  of  the  positSoa  U  nM  open  to 
argomoit  Rlddell  t.  Pecfc-Wmiamaon,  etc., 
Co..  27  Mont  44,  60  Pac;  241.  Plaintiff  al- 
lies that  be  fnUy  kept  and  performed  the 
agreement  in  all  thfiiga  by  blm  to  be  fc€(pt 
and  performed,  and  tendered  evidence  In  sup- 
port of  hlB  idtoa.  It  fa  tme  Outt  defendant 
Introdnced  evidence  tondlDg  to  prove  sub- 
stantial defects  In  material  and  workman- 
ship, but  the  moBt  that  can  be  aaid  of  ttils 
la  that  It  presented  an  Issue  for  the  jnry. 
Under  onr  code  practice  wfaldi  xeqnlTes  a 
partjr  to  set  forth  tibe  facte  constituting  the 
baala  fw  any  affirmative  relief  songbt,  it  Is 
the  rule  that  tf  plaintiff  alleges  substantial 
performance  of  bis  contract,  as  distinguished 
from  Gonyilete  performance,  he  has  tbe  biuv 
den  of  alleging  and  proving  the  upeue  of 
supplying  the  omlssloa  (Spence  t.  Ham,  168 
N.  y.  220^  67  N.  B.  412.  U  I*  B.  A.  28$, 
or  If  he  alleges  full  performance  and  his 
evidence  establlsbes  substantial  pwfbnnance 
only,  the  same  burdu  of  proof  is  imposed 
upon  him ;  but  it  is  equally  true  that  if  be 
pleads  complete  performanoe  and  tmders  evi- 
dence to  support  the  lAea,  he  will  not  be  dis- 
missed from  court  merely  because  the  evi- 
dence In  Ite  entirety  warranto  a  finding  of 
sabstentlal  performance  only,  if  there  is  evi- 
dence  offered  by  either  party  from  whldi  tbe 
cost  of  supplying  the  <»nlastons  can  be  deter- 
mined. Bowe  V.  Gerry,  112  App.  Div.  858, 
06  N.  T.  Supp.  880.  affirmed.  188  N.  T.  625, 
81  N.  S.  1176. 

At  the  reauest  of  tbe  d^foidant  flw  court 
gave  Instruction  No.  6,  which,  after  referring 
to  the  diaractCT  of  the  action,  proceeds: 

"Dhe  bardoQ  of  proof  is  np(m  tbe  plaintiff  to 
show  that  he  perfonned  the  contrsct  for  tbe 
eoDstmcdmi  of  Bald  building  and  the  doing  of  the 
extra  work  in  a  good  and  workmanlike  manner. 
Th«  law  requites  substantial  pcrfonaance  of  the 
contract  By  the  term  tebstantlsl  performance' 
Is  meant  that  tfie  work  as  done  is  free  from  all 
defeete  of  a  permanent  character  or  such  as 
cannot  l>e  remedied  by  sUgbt  alterationa  or  with- 
out reconstruction.  If  yon  bdieve  from  the 
evidence  that  tbe  boilding  has  not  been  con- 
■tmcted  In  aucb  a  anbatantial  manner  but  that 
ft  contains  defects  which  cannot  be  remedied 
without  reconstruction,  then  the  plaintiff  is  not 
«Dtided  to  recover  in  this  action,  and  you  will 
find  the  issues  against  him." 

[4]  Oonnael  for  appailant  err  in  assnming 
iOiat  plaintiff  concedes  that  he  faUed  to  per^ 
fiinn  the  contract  in  substantial  particulars. 
As  we  read  the  record,  he  does  not  ground 
bis  right  to  recover  even  upon  substantial 


performance,  but  insists  that  he  fully  per- 
formed the  original  contract  as  modified  by 
the  snbseoufflit  agreemute.  The  doctrine  of 
anbetantial  performance  was  introduced  by 
Qie  defendant  faimsdf.  and  it  Ul  becomes  him 
now  to  urge  that  the  pleadlnipi  do  not  au- 
flMNrlne  the  application  of  the  dortzlnck  He 
is  boimd  by  the  Uieory  upon  which  the  case 
was  tried  in  the  lower  court  Whether  there 
was  In  fact  substantial  performance  In  this 
instance  was  a  Questi<m'  for  determination 
by  the  'jury  under  the  instmctlon  aboveb 
Waite  V.  Shoemaker,  DO  Mwt  264.  146  Pa& 
786. 

Tbe  coateatiwk  id  defendant  that  the  court 
erred  in  refusing  his  oStenA  Instruction  No. 
14  was  determined  advcsseiy  to  liim  npoo 
the  former  hearing  In  this  case.  Boberte  t. 
Blnnott  04  Mont  114, 128,  160  Pa&  40. 

[I]  Defendant  ottAeO.  testimony  to  the  ef- 
fect that  the  roof  of  llie  house  as  construct- 
ed by  plalutifl  leaked,  and  that  it  waa  neo- 
easary  to  have  the  shinglee  removed  and  a 
new  coveciDg.laid.  It  Is  not  seriously  con* 
troverted  that  plalndg  ewmti'iieted  the  rocrf 
aoewding  to  ttia  plans  and  qwdflcations 
whldk  formed  a  part  of  tlie  contract,  and 
that  tbe  defeete  resulted  from  faulty  plana 
rather  tluui  from  defective  material  or  woA- 
mansh^.  It  la  true  that  the  lAans  were 
prevared  by  the  plalntUf,  bat  lie  aougld  nn- 
auefossfiill/  to  show  that  tbe  defeete  in  the 
plan  of  tiie  roof  resulted  from  defendant*  a 
Insistence  that  the  roof  should  have  leas 
Mtch  tbav  plaintiff  suggested.  Defendant 
makes  oo  omnplalnt  of  the  plans,  .^parent'* 
ly  they  were  entirely  sadsfaetwy  to  him  at 
the  time  the  contract  was  entered  Into.  In 
any  event  ttu^  were  agreed  to  fay  the  par- 
ties, and  defendant  cannot  be  heard  to  say 
that  be  should  recoup  for  damages  because 
the  roof,  ttiongb  cOTstmcted  accordii^  to  con- 
tract was  not  effective  for  the  purpose  In- 
tended. It  is  not  tbe  province  of  courte  to 
make  new  contracts  for  parties. 

[I]  Tbe  evidence  discloses  that  the  new 
roof  Is  materially  dlffer^it  from  the  one 
called  for  by  the  plans  and  speclflcatloDS, 
and,  in  the  absence  of  some  evidence  that  the 
reasraable  value  of  the  work  and  material 
which  went  into  the  new  roof  did  not  ex- 
ceed the  cost  of  a  roof  covering  laid  accord- 
ing to  the  plans  and  specifications,  the  evi- 
dence as  to  tbe  amount  paid  for  the  new 
work  was  properly  excluded,  and  since  the 
ruling  was  right,  the  tect— if  it  be  a  fact— 
that  the  reason  for  it  was  erroneous  la  not 
materlaL  Ewea  if  the  defeete  to  the  roof 
resQlted  ttom  defective  material  or  poor 
vrorkmanshl^,  defoidant  canmA  cure  tbe  de- 
feete by  the  constructlcm  of  a  roof  differ- 
ing matertelly  trmn  the  one  called  for  by 
tbe  idana  and"  spedflcadons  and  charge  tbe 
Mktire  expense^  whatever  it  mi^t  be,  to 
plaintiff,  for,  it  he  eoold.  his  modestly  in 
this  instance  la  commendable. .  He  might  as 
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wen  have  had  bis  bnUfflng  oovered  with  dat« 
or  copp«-. 

[7]  We  mut  aamme  tbaX  dta  jury  cbnerr- 
ed  the  InstnxctioQB,  In  the  abeence  of  any- 
thing to  Indicftte  the  ombniry.  It  la  probabl* 
(bat  an  allowance  by  way  o{  compenaatkm 
waa  made  to  defendant  for  defMta  appear- 
ing In  the  work,  but,  U  bo,  the  jury  nniat 
have  fimnd  that  the  lapaea  from  Uie  atrict 
letter  of  the  contract  were  unintentional, 
and  were  mhior  in  'diaracter:  and  there  wag 
BMue  erldence  from  whldi  die  cost'  of  rem- 
edylng  atsdi  defbeta  mtsU  be  aaeertalned. 

[I]  The  cauae  aeema  to  have  been  tried 
fairly.  There  la  a  aabatantial  eonflict  In  the 
evidence^  bnt  It  camiot  be  aaU  fliat  plalntUfa 
caaa  la  ao  Inherently  weak  that  It  ought  not 
to  hare  been  aabmltted  to  the  Jury.  It  la 
a  wholesale  mle  which  requires  thia  court 
to  anataln  a  vwdlct  If  fliere  la  erldenoe,  ap- 
parent^ credible,  to  anpport  It  The  mle  la 
grounded  In  reason.  The  Jorora  have  the 
advantase,  denied  to  tbla  oonrt,  of  aedng  tlie 
wltneaaea  on  the  atand.  hearing  them  teatt^, 
and  obaerving  their  dei^nor  under  exam- 
ination. They  are  to  be  deemed  more  compe- 
tent, thovtor^  to  paaa  npon  qoeatlona  of 
cre^Ublllty  and  flie  welgbt  to  be  glTm  to  the 
taadmoDy.  nila  court  will  not  aaaume  to 
aay  fbat  the  Jnrora  ou^t  to  have  b^ved 
erldence  agalnat  their  own  convlctlma  aa  to 
the  truth.  TIm  verdict  in  tada  caae  haa  the 
sanction  of  the  Jury  and  alao  the  indoraement 
of  the  Judge  who  inealded  at  the  trial  and 
nho  »Joyed  the  aame  advantage  of  ae^ng 
and  hearing  the  wltneesea.  The  fact  that 
flie  printed  teoord  an>eara  to  the  members 
of  this  conrt  to  indicate  tibat  d^andant 
sbonld  have  prevailed  doea  not  of  Itself  re- 
quire or  Jnatliy  a  revmaL 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BKANTLY,  a  J.,  and  PIGOTT,  J.,  con- 
cur. 


MATOOLE  V.  SULLIVAN.    (No.  3957.) 
{Supreme  Coart  of  Montana.    Dec.  16,  1918.) 

1.  Appeal  and  Ebror  ^10S9(18>— Hetibw— 
Habmlesb  Bbboe. 

In  an  action  for  gEoceries,  fuel,  and  aervlcea 
famisbed  to  defendant,  evidence  that  plaintiff 
"boarded"  defendant,  If  conatltutlnf  a  variance, 
did  not  pr^udice  defendant  in  making  hia  de- 
fenies  on  the  merits,  and  waa  immatmlal  Ut  view 
of  Bev.  Godss,  |  6D66. 

2.  EviDXwci  48&— OpiifiowB— Valut: 

OT  Goons  PUBWIBHID. 

In  an  action  for  groceries,  fuel,  and  services 
fomlBbed  defendant,  plaintiffs  testimony  as  to 
the  worth  of  the  aerrices  and  mtrcbandisa  was 
admissible,  where  sbe  was  a  hoosekeeper  and 
lanndrsBi  of  hug  expsriane^  and  the  mrachan- 


diss  waa  aod  aa  honsefccepera  are  at4maloitte<l 
to  boy. 

3.  Appui:,  Airo  Banoa  «a»1002  —  Review  — 
QmanORB  or  Fact. 
In  an  action  for  troceries,  fod,  and  serv^ 
Ices  famished  to  defendant,  where  there  was  erl- 
dence, altbonch  conflicting,  aopporting  pUintUTa 
QUe,  a  verdict  win  not  be  dlstuilwd. 

A{ipeal  from  IMatrlct  Courts  Sllw  Bow 
County;  Ben  B.  Saw,  Judge. 

Action  by  Annie  Matoole  against  Jerry  R. 
SnIllTan.  Judgment  for  plaintiff,  and  de- 
fendant  appeals.  Affirmed. 

Pet»  Breea  and  A.  G.  IbiDanlel,  both  of 
Butte,  for  ivpdlanb 

S.  X.  Haven,  of  Buttek  and  J.  L.  Hberl^  of 
Botae,  Idaho,  tor  reqamdeot; 

PIGOrrr,  J.  in  thla  utltm  plaintiff  recov- 
ered Judgment,  from  which  as  well  as  from 
an  order  den^ng  him  a  new  trial,  defend- 
ant appeala. 

The  complaint  atatea  two  cauaea  ct  action, 
which  ar^  in  mbatance,  that  between  Uarcb 
10,  1905,  and  July  16,  1014,  plaintiff,  at  de- 
fendanf a  request  performed  woric  and  labor 
and  rendered  services,  consisting  of  CD<Alng, 
waahlng,  and  caring  for  defendant,  and 
cleaning  and  taking  care  of  his  house,  of  the 
reasonable  value  of  $2,360 ;  and  that  between 
those  dates,  at  the  like  request,  plaintiff 
furnished  and  delivered  to  defendant  goods, 
materials,  and  supplies,  consisting  of  grocer- 
ies, fuel,  and  other  goods,  of  the  reasonable 
value  of  $1,260.35,  of  which  sums  but  $10 
bad  been  paid,  leaving  due  to  plaintiff  $3,566. 

The  overriding  of  defendant's  demurrer 
to  each  cause  of  action  is  the  first  error  speo- 
ifled;  but,  since  it  is  not  argued  or  further 
mentioned.  It  will  not  be  considered.  All 
the  allegations  of  the  complaint  were  denied 
by  the  answer,  and  no  question  of  the  stat- 
ute of  limitations  has  been  raised.  The  Jury 
returned  a  verdict  for  $1,750. 

1.  To  eataUlah  her  caae,  idaintiff  introdUc- 
ed  eridence  tending  to  prove  that  at  anndry 
times  between  the  dates  mentioned  she  bad 
washed  for  defendant,  had  cleaned  his  house, 
and  had  furnished  him  wltb  board  at  her 
home,  plaintiff  stating  the  reasonable  value 
of  the  wood,  coal,  and  materials  bout^t  and 
paid  for  by  her,  and  which  she  used  in  cocdc- 
Ing  for  defendant,  and  the  reaaonUe  value  of 
her  services  In  cooking,  cleaning,  and  wadi- 
ing  for  him.  She  also  testified  that  the  serv- 
ices were  performed,  and  the  materials 
bought  and  furnished,  at  bis  request,  and 
that  he  promised  to  pay  her  what  "waa 
right,"  and  that  at  tlm^  he  promised  to 
build  and  give  her  a  house  in  satisflaotloD  of 
her  claims.  TIm  evidence  for  defendant  was 
In  flat  contradiction  of  that  adduced  for 
plaintiff. 
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[1]  Defendant  aanrts  tbat  tbeze  waa  a 
tkUnre  of  pnot  In  tbls:  That  wbereaa  the 
complaint  atatea,  among  other  thlaga,  Oat 
plaintiff  famished  sroosriea.  fad  and  other 
gooda  to  defoidaiit,  and  rmdered  snrlces 
In  cocking  for  him*  the  erldenoe  dlsdosed 
that  the  plaintiff  "hoaMed"  defendant,  and 
dI4  not  "cook"  or  "famish"  groeeries,  fuel 
and  other  goods  for  him,  Insisting  that  the 
supposed  difference  between  "cooking"  for 
him  and  "famishing"  to  him  groceries,  fuel, 
and  other  goods,  npcm  the  one  hand,  and 
"boarding"  him,  npon  the  other,  makes  a 
fatal  variance  In  that  particular  between  the 
causes  of  actI<Hi  as  stated  and  those  proved. 
Manifestly,  however.  In  the  drcumatancee 
here  dlsdosed,  the  boarding  of  defendant 
embraoed  the  Items  of  cooking  for  and  far- 
niablng  him  with  groceries,  fuel,  and  other 
things  necessary  to  the  "boarding";  or.  at 
the  very  least,  the  cooking  and  the  fumldi- 
Ing  of  the  food  and  fael  neoessary  for  that 
purpose  were  part  of  fbe  "boarding.**  At 
defendant's  reqaest  pl&Inttff  fomlsbed  the 
groceries  and  other  edibles  (for  the  most  part 
in  raw  state),  whldi  she  cooked  fbr  him  with 
fuel  also  famished  by  her;  the  food  so  cook- 
ed by  her  was  served  to  defendant,  who  con- 
sumed It  For  all  this  def^idant  promised 
to  pay.  Whether  it  be  held  that  she  thus 
"furnished  board"  for  defendant,  or  that 
she  performed  such  services  for  him  and  fur- 
nished such  food  and  fael  to  him,  matters 
not.  In  any  event,  the  objection  presented 
by  the  Bpedflcatl'on  of  error  Is  a  mere  techni- 
cality whldi  did  not  affect  the  merits.  There 
was  neither  failure  of  proof  nor  sabstantial 
variance ;  but  If  there  was  a  variance  It  did 
not  mislead  tlie  defOidant  to  his  prejudice 
In  making  his  defense  tq>on  the  m«rlta,  and 
therefore  was  not  material.  Rev.  Oodea. 
I  6686. 

it]  2.  Next  It  is  argued  that  plaintiff  was 
not  shown  to  be  qualified  to  testify  as  to  the 
reasonable  value  of  the  services  which  she 
had  rendered  and  the  nerdiandlse  and  the 
supplies  which  she  had  famished  to  defend- 
ant. The  evidence  shows  that  she  was  suffl- 
dently  fondUar  with  the  worOi  of  ttie  serv- 
ices and  merchandise  to  make  admissible 
"ber  testlnuniy  In  fltat  regard.  She  was  a 
bonsefce^r  and  laundress  of  long  e^ri- 
enee.  The  mercbandlse  fhmished  by  her 
waa  sndi  as  housekeepers  are  accustomed  to 
buy,  and  tbey  may  be  presumed  "to  have 
audi  knowledge  upon  the  subject  as  to  ren- 
der than  competent  to  testis  as  to  the  value 
of  aucb  artldea."  Erickson  v.  Dra^owskl, 
94  Midi.  551,  54  N.  W.  283;  semble  Porter 
T.  Hawkins,  27  Mont  486,  71  Pac,  664,  and 
Osmers  v.  rurey,  S2  Mont.  681,  81  Pac  845. 
Moreover,  the  owner  of  commodities  In  gen- 
eral dally  use  la  qualified  to  estimate  tb^ 
worth,  the  weight  of  his  testimony  being  for 
tlie  Jury.  1  Wlgmtnre  <ni  Evldou!^  i  716.  As 
to  ber  testimony  in  revpect  of  the  value  of 


her  services,  "it  would  be  a  hard  rule  whlcb 
would  prev^t  a  plaintiff  from  informing  the 
Jury  of  Ills  own  estimate  of  the  value  of  his 
services;  and  the  courts  seem  Inclined  to 
Impose  no  terms  as  to  his  general  familiari- 
ty with  the  class  of  services;  that  he  had 
rendered  them  Justifies  listening  to  his  •opin- 
ion."   1  Wlgmore  on  Evidence,  {  716. 

8.  Defendant's  final  contention  Is  that  a 
new  trial  should  have  been  granted  on  the 
ground  that  the  evidence  was  iDsufBdent 
In  weight  to  Justify  a  verdict  for  plaintiff, 
defendant  asserting  In  effect  that  plalntUTs 
testimony  was  inherently  so  weak,  and  In- 
deed. Incredible^  as  to  demand  a  verdict  in 
bis  favor. 

The  evidence  was  In  substantial  conflict. 
It  need  not  be  set  out.  We  adopt  as  wpll- 
cable  to  the  Instant  case  the  following  lan- 
guage of  Mr.  Justice  HoUoway,  speaking  for 
the  court  in  Xllsen  v.  Oltr  of  KaWntril. 
Mont  416.  m  Paa  1188: 

"Hbe  best  that  can  be  said  of  the  evideace  Is 
that  it  presents  a  proper  esse  for  Hie  jory.  The 
Jurors  wu«  the  Judges  of  the  eredlbillty  of  plain- 
tiff and  his  oUier  witnesses.  The  i^alntiff's  stMT 
was  accepted  as  true  by  the  Jury  and  by  the 
trial  court  in  piasing  upoD  the  motion  for  a 
Dew  trial.  In  the  absmee  of  anythins  indicat- 
ing such  inherent  ImprobabOity  In  tiw  stoiy  as 
to  deny  Its  credibility,  we  are  not  disposed  to 
tiuestton  the  tantb  nt  iSa  atataments" 

—citing  Ldtue  r.  Butte  EL  By.  Oo.,  87 
Mont.  564,  97  Pac.  1038,  Where  the  court 
through  the  same  Justice  said: 

"  The  motion  for  a  new  trial  was  addressed  to 
the  sound  discretion  of  the  trial  court,  and,  fai 
tlie  abseaee  of  a  dear  abowlttg  of  abase  <tf  sacjh 
discretion,  tids  court  will  not  Intezfue.*  «  •  * 
We  agree  with  whet  is  said  in  the  eases  dted 
by  appellant  upon  the  question  of  a  bare  sdntil- 
la  of  evidence  being  hisnffident  to  support  a 
veidiet;  but  this  case  does  not  present  that  qties- 
tion  at  all.  We  think  there  Is  substantial  evi- 
dence to  support  this  verdict,  *  *  *  and  un- 
der such  circumstances  this  court  has  repeatedly 
said  that  it  will  not  disturb  the  finding  of  tlie 
lower  court  up<»i  a  question  of  fact  •  *  « 
'With  reqtect  to  the  verdict^  we  observe  that, 
while  the  evidence,  as  it  appears  in  type,  seems 
to  preponderate  in  favor  of  tbt  defendant.  It  was 
nevertlMless  sufficient  to  Justify  the  verdtet 
against  him.  The  wel^t  of  the  evidence  was 
for  tiie  Jury.'" 

This  mle  has  been  Just  applied  In  Roberts 
V.  Slnnott,  17T  Pac.  252,  this  day  dedded. 

[3]  Plalnturs  evidence  was  not  so.  inher- 
ently weak  or  palpably  ImprobaMe  as  to  de* 
mand  a  verdict  for  defendant  It  waa  suffl- 
dent  to  Justify  the  verdict  and  in  doiying 
a  new  trial  there  was  no  abuse  of  discretion. 

The  judgment  and  order  are  afllrmed. 

Affirmed. 

BRANTLT,  a  J«  and  HOLKX>WAY,  J., 
concnr. 
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SMTTA  ORUZ  COUNT7  v.  IC^NIOHT. 

(No.  1601) 

<3oprem«  Conrt  of  Arlxona.   Dea  SI,  IdlSu) 

1.  Cotjuttes  «=>T0— Powm  or  Supebvisobs 
TO  Fix  Salabt. 

Plaintiff,  ibolff  itf  defendant  oonntr.  vlwm 
firat  term  b^an  with  admlB^on  of  Azinma  to 
statehood,  was,  in  view  (tf  Const,  art.  22,  {  17, 
abolishing  foe  system,  etc.,  Indacted  Into  office 
without  any  fixed  salary,  and  the  power  to  fix 
his  compeDBatioD  pending  action  of  L*fislature 
was  vested  fai  board  ot  anpcnrlson  of  eotuitj. 

2.  SBEBIFFS  and  CONSTABUa  ^928— Sau- 
BT  OF  SBEBIFP— StATUTK. 

The  salary  of  plaintiEF,  sheriff  of  defendant 
coanty,  whose  first  term  began  with  admission 
of  Arizona  to  statehood,  fixed  by  board  of  super- 
visors,  was  the  legal  salary  whldb  he  was  enti- 
tled to  recover  untU  It  was  changed  by  general 
law,  in  Tiew  of  Caatt.  art  12;  |  4»  oa  to  flzlng 
of  aalary  by  superrism. 

8.  OounriEB  «sBSe  —  Fixina  Saiaki—  or 

OmCEBB— RSOOnSIDKBATIOH. 

Having  once  fixed  salary  of  an  oflScer  whose 
first  term  began  with  admiSHioii  of  Arlaoua  to 
statehood,  the  power  of  board  of  Buperrisora  of 
defendant  county,  under  Const,  art  12,  f  4, 
was  exhausted,  and  snch  aalary  oould  be  chang- 
ed only  by  a  general  law. 

4.  Appeai.  and  Ebbob  «=3910— Aogxftaiiob 
or  Salabt — Pbesuicption. 
Plaintiff,  sheriff,  of  defendant  county,  whoae 
salary  had  been  fixed  by  board  of  enperrisora, 
having  accepted  smaller  salaries  provided  by 
Salary  Lew  of  1912  (Gtv.  Code,  1913,  pars. 
8226-3241),  court  on  appeal  wlU  aamme  thmt 
ha  aoGQited  salBTies  under  aaid  law  witboat 
protest;  it  not  aivearing  from  xwxi  that  hia 
demands  were  not  made  under  aaid  law. 

6>  OrncKBs  «=>101  —  Salabies  —  Acobft- 

ANCE  or  IMBB  THAN  AmOCNT  DUK. 

That  both  plaintiff  sheriff  and  defendant 
county  acted  under  the  Salary  Law  of  1912 
(Ghr.  Code  191S,  para.  822&^1),  and  that 
plaintifl  accet^  salary  provided  by  said  law, 
subsequently  declared  nnconstitntional,  did  not 
estop  plaintiff  from  daimlng  the  salary  Bxed  by 
defendant'a  board  of  raperrliNas;  that  being  the 
legal  salary. 

6.  OmcEBS  «=»101  —  Salaieb  —  Acoan- 

AHCB  or  IMBS  THAIT  AHOUHT  DuB. 

Granting  that  official  salaries  must  be  au- 
dited and  allowed  under  the  provisions  of  Civ. 
Code  1018,  pars.  241fr-2440.  still,  under  direct 
uroviiion  of  paragraph  2439,  a  claimant,  dissat- 
isfied with  the  amount  allowed  him,  may  ac- 
cept the  amount  allowed*  and  me  for  the  bal- 
ance. 

7.  CoNBTXTimonAK.  Z«AW  4=»48(2>— GoHsn- 
TunonAUTT  or  Statuib  —  Esxoffxl  to 
QtnmoN. 

Parties  may  so  act  under  an  unconstito- 
tional  law  as  to  preclude  them  from  afterword 
questioning  its  validity,  this  being  especially 
tme  what  bentftts  have  been  sought  or  derived , 


BEPOBTOB  (Aril; 

thereffMn,  or  whw  to  pen^t  Its  emstltation- 
ality  to  be  qneetiMied  would  reantt  in  InJvstieaL 

&  ComnrmhxoirAX.  Law   <ui  18(2)— Cow bti- 

TOnOHAUXT  OW  BCAT1FX>  — •  BROPPBL  Vi 
QUBRIOH. 

It  oannot  well  be  aflnnad  Aoi  cue  who  aO' 

cepts  compensation  under  an  oncoo  stitutional 
law  in  a  less  amount  than  he  was  dearly  co- 
titled  to  recover  takes  a  benefit  under  such  law, 
so  that  he  is  thereaftw  cstcqiiied  from  question- 
ins  Its  validity. 

9.  STATCTB8    «=»263-TaiB  OT  TAXXITO  BT- 

rccT. 

Laws  1917,  c.  80,  relating  to  collection  of 
salaries,  etc.,  not  having  received  the  necessary 
approval  ot  Qovemw  to  main  It  an  emergency 
measure,  did  not.  in  view  of  Oomst.  art  4,  |  1, 
subd.  8.  become  elective  until  90  days  after  ad- 
ieomment  of  aesBkm;  and,  since  It  is  piospee* 
tive,  it  does  not  affect  plalntUTa  aetlmi,  filed 
long  before  e^dcatiMi  ol  the  80  days. 

IOl  LiiaTATTOR  or  Aonom  ^»84(1>— Surr 

rOB  SAtABtBS  —  "T^AMT-fpy  CBBAXIO  Bt 
BTATOm" 

Salary  of  plaintiff  iherlff  fixed  by  board  of 
supervisors  of  d^endant  oounty  was  a  "liability 
created  statute,"  and  suit  therefor  would, 
in  view  of  Civ.  Code  1913,  par.  709,  be  barred, 
where  not  brought  within  one  year  after  ac- 
crual of  right  of  action. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  LlabiUt; 
Created  by  Law.] 

11.  COUNTZXS  «=>21&— Gladc  roB  Saijuit— 
Tike  von  Pbebektation. 

Plaintiff's  claim  for  the  difference  between 
his  lawful  salary  as  ^eriff  and  that  allowed 
him  under  Salary  Law  of  1912  (Civ.  Code  1913, 
pars.  S226-3241).  aubsequNitly  held  unconsti- 
tutional, would  not  come  within  paragraph 
2489,  Civ.  Code  1913,  barring  suit  within  six 
montiu ;  sodi  difference  never  having  been  pre- 
sented in  the  form  of  dalm,  and  never  paoaed 
up<ai. 

12.  Covirrus  «a3>204a>— Boabd  or  Supsb- 

VI80BB  —  MiniBTBBZAI.  AOTB  —  "COUBT"  — 

"BBinaiito  or  Suit." 
The  board  oi  snpervisors  of  cranty  acto 
puidj  in  a  ministerial  capacity  In  poaaini  npoa 
claims  for  aalarlea  fixed  by  law;  and,  rince  it 
is  not  a  "court,"*  the  filing  of  a  dalm  for  aalary 
is  not  the  *lNringing  of  a  suit" 

[Bj.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  Eirst  and  Second  Soies,  Conrt] 

13.  Conimss  «»200— Olade  roB  flAiABTBa 
— TnoE  roB  PBSSBirrAixoN. 

dv.  Cod's  1018,  par.  2439,  providing  that 
daims  against  a  county  must  be  presented  to 
the  board  of  supervisors  within  six  months,  has 
no  application  to  salary  claims  or  (daima  tar 
balance  of  salary. 

14.  couhtikb  <es>75cl)— cx.ai)c  rob  sai.abib8 
— Pbesbhtatioh. 

Proviuona  of  GIv.  Code  191^  par.  2434, 
with  rrierencQ  to  presentation,  Itemlsation,  and 
veriflcatkn  of  donanda  against  a  county,  have 
no  Bivlkiation  to  demands  for  aalarles  hf  ooonty 
officers. 
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Appeal  from  Superior  Ooar^  Santa  Craz 
County ;  8.  X.  Pattee,  Judge. 

Action  by  W.  a  McCnlftbt  agalnat  Santa 
Gnu  Goontr.  Judgment  tor  plalntUT  for  tha 
full  anumnt  ot  hla  demand,  and  defendant 
appeals.  Judgment  modifled  and  afflimed. 

Wiley  E.  Jones,  Atty.  Gen.,  E.  W.  Kramer, 
Geo.  W.  Harben,  and  Louis  B.  Whitney,  AssL 
Attys.  Gen.,  and  Charles  L.  Hardy,  Co.  Atty., 
of  Nogales,  tor  appellant. 

S.  F.  Noon.  M.  Maisteller,  and  Duffy  ft 
■PuTdnm,  all  of  Nogales,  for  aivAUee. 

HBNET,  D.  ROSS,  J.  [1]  Appellee  brought 
this  action  for  a  balance  of  salary  as 
sheriff  of  aj^lant  county.  He  was  elect- 
ed and  served  the  county  as  sheriff  for  two 
terms.  His  first  term  began  with  the  admls- 
Blon  of  Arizona  to  statehood,  I^ruary  14, 
1912,  and  extended  to  December  31,  1914. 
His  second  term  was  the  years  1915  and 
1916.  When  he  took  office  February  14, 1912, 
there  was  no  compensation  attached  to  it. 
It  was  essentially  a  fee  office  under  the  ter- 
ritorial laws,  and,  as  the  fee  system  of  com- 
pensating public  officers  was  abolished  by  the 
CmstitntloD  (section  17,  art.  22),  he  was  In- 
ducted into  office  without  any  fixed  salary. 
The  power  to  fix  his  compensation,  pending 
action  by  the  L^slature,  was  vested  In  the 
board  of  supervisors  of  his  county.  Patty 
T.  Grerailee  County,  14  Ariz.  422,  130  Pac 
1S>7;  Adams  t.  Maricopa  County,  16  Ariz. 
418,  146  Pac.  884. 

According  to  the  pleadings  and  agreed 
statement  of  facts,  the  board  of  enpervlsors 
of  Santa  Omz  county,  oa  April  12,  1912, 
made  and  entered  an  order  on  their  minutes, 
fixing  appellee's  salary  at  $3,600  per  annum, 
beginning  with  February  14,  1912.  This  sal- 
ary was  paid  him  up  to  and  including  the 
month  of  February,  1913.  The  rest  of  his 
first  term,  that  is  for  Mardi,  1013,  to  and 
loduding  December,  1914,  he  was  paid  at  the 
rate  of  $1,800  per  annum.  His  second  term 
lie  was  paid  $2,400  per  annum. 

The  first  regular  eesslon  of  the  Legislature 
«oncted  a  county  claesiflcatlon  and  salary  act 
whicb,  according  to  the  oertiflcate  of  the 
secretary  of  state  ai^^ended  thereto,  became 
a  law  May  21.  19:^  Chapter  03.  First  Reg- 
tilar  SmsUhi  of  1912.  Ttiis  act  i^ced  Santa 
Cms  county  in  class  9,  and  secttcMi  11  there- 
of fixed  the  compensation  of  the  sheriffs  of 
counties  In  claes  9  at  $1,800  per  annum.  In 
the  revlsdon  of  the  laws,  diapter  93,  supra, 
was  carried  forward,  and  section  11  thereof 
nppetLta  as  paragraph  8236,  ClT.  Code  1913, 
and  was  changed  so  as  to  make  the  sheriff's 
nlary  read  "$2,400.00^*  instead  of  $1,800. 

Hweafter  we  shall  refer  to  dtapter  08  and 
paragraph  3236,  supra,  as  the  salary  law  of 
1912.  An  effort  to  observe  this  salary  law 
of  1012  accounts  for  the  $1,800  salary  paid 
appdlee  tor  a  part  of  his  first  term,  and 
92,400  per  annum  for  all  of  his  second. 
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Appellee  claims  that  he  was  entitled  to 
the  annual  salary  of  $3,600  during  all  of  thb 
time  he  served  as  sheriff,  and  has  sued  the 
county  for  the  difference  between  that  and 
the  amount  he  actually  was  paid,  or  for 
$5,700. 

The  appellant  county  demurred  to  the  com- 
plaint on  the  ground  that  It  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action, 
pleaded  the  one-year  statute  of  limitations 
to  $3,300  of  appellee's  demand  that  accrued 
during  the  years  1913  and  1914.  and  alleged 
that  the  aK>eUee  treated  the  salary  laws  of 
1912  as  in  full  force  and  effect,  and  made 
settlements  with  appellant  in  full  under  and 
virtue  thereof — this  last  In  the  nature  of 
a  plea  in  estoppel,  as  we  take  It. 

The  demurrer  and  other  defenses  were 
overruled,  and  judgment  entered  fOr  appellee 
for  full  amount  of  demand. 

It  is  the  contention  of  appelant  that  all 
of  its  defenses  should  have  been  sustained, 
and  It  assigns  the  overruling  of  them,  and 
each  of  them,  as  error. 

[2]  The  eaUxy  fixed  by  the  board  of  super- 
visors at  its  April,  1912,  meeting,  for  the 
appellee  was  his  legal  salary,  and  the  one 
he  was  entitled  to  receive  until  it  was  chang- 
ed by  general  law.  TbSa  is  definitely  settled 
by  the  dedslons  jot  this  court  in  the  cases 
heretofore  dted. 

[3]  Under  section  4,  art  12,  of  the  Consti- 
tution, the  board  ot  supervisors  was  empow- 
wed  to  fix  the  salary  of  the  sheriff,  and  it 
la  provided  that  the  salary  "so  fixed  shall 
remain  in  full  force  and  effect  until  tinged 
by  general  law."  The  appellee's  salary  was 
fixed  by  order  o^  the  board  on  April  12, 
1912,  and  was  not  changed  during  his  in- 
cumbency of  the  office.  Having  once  fixed 
the  salary,  the  power  of  the  board  of  super- 
visors was  exhausted  so  that  they  could  not 
thereafter  modify  or  change  the  salary  so 
fixed.  It  could  <HiIy  be  changed  by  a  general 
law  enacted  by  the  L^slature  or  the  people. 

In  Hunt  V.  Mohave  County,  18  Ariz.  480, 
162  Pac.  600.  decided  February  8,  1917,  we 
held  that  the  Salary  Act  of  1912  was  uncon- 
stitutional and  void,  in  that  It  atten^ted  to 
fix  ttie  salaries  of  public  officers  by  special 
or  local  law.  whereas  the  Oonstltutton  re- 
quires  It  to  be  done  by  general  law. 

[4-1]  Fzom  the  state  of  the  record,  we 
must  assume  titiat  ai^ellee  accepted  the  anall- 
er  salaries  under  the  laws  of  1912  without 
protest.  For  aU  that  appears  of  record,  Ills 
demands  for  salary  were  made  under  Oiose 
law&  Indeed,  we  ttdnk  It  most  probable  that 
both  he  and  appellant,  throu^  Its  fiscal  and 
admlnlatraUve  officers,  acted  under  ttie  laws 
of  1912.  as  a  matter  <^  course,  with  no  other 
thought  than  that  they  were  the  only  "rule 
of  actl<ni"  in  the  premises.  This  b^g  so, 
and  it  appearing  of  record,  does  It  render 
the  complaint  vulnerable  to  general  demur- 
rer or  does  it  constitute  an  estoppel  against 
claiming  the  salary  fixed  by  the  board  ot 
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supervlaws,  tbat  being  the  legal  salary  at- 
tadied  to  tbe  <^ce?  We  ttOnk  tbe  questloiui 
are  answered  In  the  negative  In  niUUpa  t. 
Orabam  County,  17  Arl&  208,  149  Paa  756. 
In  tbat  case,  we  held  tbat  a  xmblio  officer 
waa  entitled  to  the  salary  fixed  by  law,  and 
tbat  his  acceptance  from  time  to  time  of  a 
less  amount  than  Ms  salary  did  not  predude 
him  from  thereafter  maintaining  an  action 
tor  any  balance  due  him,  and  tbat  a  settle- 
ment tor  less  titan  tbe  salary  fixed  by  law 
was  not  an  accord  and  satisfactton,  unless 
BpedfioBlIy  made  to  appear  so.  According 
to  the  (^lnt(»i  to  t2iat  case,  demands  for  of- 
ficial salaries  are  not  required  to  be  pre- 
sented to  the  board  of  superriaors  within  six 
months  fnnn  Uie  date  of  tbe  last  item,  as 
provided  in  paragraph  2434,  Civil  Code,  and 
an  acceptonce  of  less  than  the  dnnand  does 
not  prevent  tbe  prosecution  of  a  suit  for  the 
amount  disallowed  by  tbe  board,  but  if  it 
flSionld  be  found  that  <^ciel  salaries,  com- 
pensation of  Jurors  and  wltoesses  are  of  the 
character  of  dalms  that  It  is  necessary  to 
audit  and  allow  under  the  provisions  of  para- 
graidis  2419  to  2440,  tocluslve,  still  we  find 
a  direct  provision  that: 

"A  claimant  dissatisfled  •  •  •  with  the 
amount  allowed  him  on  hia  account,  *  *  * 
may  accept  the  amount  allowed,  and  sue  for  the 
balance  ^  bis  claim,  and  sndi  suit  shall  not  be 
barred  by  tbe  acceptance  of  the  amount  allow- 
ed."   Paragraph  2489,  Id. 

The  only  difference  between  the  facta  to 
the  Phillips  Case  and  the  case  at  bar  is  that 
to  the  former  there  was  no  Question  of  the 
validity  of  the  law  under  whidi  the  officer 
was  paid  a  salary  by  the  board  of  super- 
visors, whereas  to  this  case  tbe  law  under 
which  appellee  was  paid  was  afterwards 
found  to  be  unconstitutional.  In  neither 
case  was  the  officer  recelvtog  the  salary 
fixed  by  law,  but  a  salary  fixed  by  the 
board  of  supervisors  upon  an  erroneous  as- 
sumption that  It  had  been  so  fixed  by  valid 
legislation.  The  result  to  the  officer  is  tbe 
same.  It  amounts  to  a  substltutltHi  of  a 
salary  not  fixed  by  law  for  one  that  was 
fixed  by  law,  and  whether  this  occurs  un- 
der a  misapplication  of  the  law  or  the  ap- 
plication of  an  tovalld  law  ought  not  to  af- 
fect the  legal  result,  as  we  view  It. 

[7]  We  are  aware  that  parties  may  so 
act  under  an  nnconstitotlonal  law  as  to  pre- 
clude them  from  afterwards  questioning  its 
validity.  That  is  especially  true  when  bene- 
fits have  been  sought  or  derived  therefrom, 
or  when  to  permit  Its  unconstitutionality  to 
be  questioned  would  give  the  party  scone  un- 
due advantage  or  result  In  some  wrong  or 
tojury  to  some  one  else.  The  many  Instances 
to  which  persons  may  be  estopped  to  deny  the 
unconstitutionality  of  a  law  are  set  out  to  12 
O.  J.  769,  sections  190  to  203,  Inclusive. 

Appellant  Insists  that  Gross  v.  ^^1litley,  158 
Ind.  531.  64  N.  E.  25,  68  L.  R.  A.  39^  sus- 


tatos  the  pr(^)osItIon  tbat  a  pubUc  officer  wbo 
acc^to  and  retains  bis  salary  under  a  law 
tbat  is  tliweaftw  declared  QnconaUtotional 
la  eatoppeA  to  deny  Ito  Talidlty*  or  to  claim 
addltltmal  oompeaaatlo&  under  a  fimner  stot- 
ute  It  la  probaUe  tbat  tbe  language  used 
by  tbe  ooort  Justifies  tbla  cmduslon,  bat  it 
was  not  neoesaary  to  so  decide.  It  was  found 
that  tbe  law  undw  which  Oross  bad  been 
paid  bla  salary  was  a  constltutlcmal  law,  not- 
wltbatondtog  a  ftMnmer  ded^on  had  declared 
it  unconstitutlfxiaL  Orosa  was  paid  bis  sal- . 
ary  under  the  lav  of  1891  (Laws  1891,  e. 
191),  whereat  be  daimed  aKnp«natl<»  un- 
der the  law  of  1879.  The  court  said: 

"Tbe  act  of  1801  was  constitutional,  and  It 
repealed  the  fee  and  salary  law  of  1878." 

Later  on  tbe  court  said: 

"He  (Qrou)  accepted  bis  salary  under  the  act 
of  1801,  and  yet  retains  it,  and,  having  taken 
the  benefit  of  tbe  statute,  be  cannot  be  permit- 
ted to  question  its  validity*" 

[I]  Aside  from  this  atotemrait  not  being 
necessary  to  a  dedsion  at  tbe  case,  we  do  not 
find  the  cases  dted  to  the  <^nion  to  anstoto 
it  to  potot  It  cannot  wdl  be  affirmed  that 
one.  wbo  ignorantly  or  otherwise  acc^s  a 
compoisatiMi  undw  an  unoonstttotlcmal  law 
In  a  less  amount  than  be  waa  dearly  entitled 
to  receive  tiUces  a  bdieflt  under  audi  law. 
The  benefit  arises  to  fiavor  of  tbe  debtor  and 
not  the  creditor. 

In  Ctlavey  t.  United  Stotes.  182  TJ.  S.  895 
(21  Sup.  Ot  891,  46  L.  Ed.  1247).  it  was  said 
(we  quote  from  tbe  ayllabos): 

"Whrai  an  office  with  a  fixed  salary  has  been 
created  by  statute,  and  a  person  duly  appointed 
to  it  has  qualified  and  entered  upon  the  diachaige 
of  his  duties,  he  is  entitled,  during  his  incum- 
bency, to  be  paid  the  salary -prescribed  by  sto^ 
ute." 

The  facto  to  this  case  were  that  Glavey 
was  the  local  Inspector  of  vessels  at  the  port 
of  New  Orleans,  and  while  he  was  fllltog 
such  office  be  received  a  commission  from  the 
Secretary  of  the  Treasury,  appototlng  him 
"Special  Inspector  of  Fordgn  Steam  Vessds" 
at  the  same  dty,  "without  additional  com- 
pensatlon,"  The  law  provided  an  annual 
salary  for  the  services  of  a  spedal  Inspector 
of  foreign  steam  vessels.  Tixe  Court  of  Claims 
(35  Ct  CI.  242)  held  that  Glavey,  "under  the 
terms  of  his  appototment."  was  preduded 
from  demandtog  compensation  few  any  Serv- 
ices performed  by  him  as  spedal  toq>ector 
of  fore^  steam  vessels.  The  above  quota- 
tion expresses  the  views  of  the  United  States 
Supreme  Court.  Justice  Harlan,  wbo  wrote 
the  opinion,  reviewed  many  of  tbe  cases  bear- 
ing upon  the  question,  and  of  one  of  the  ear- 
lier ones  he  said: 

"In  People  ex  rel.  Satterlee  v.  Board  of  Police, 
75  K.  Y.  88,  42,  the  qaestioa  was  whether  tbe 
compenaaUou  of  a  police  8urge(»i  waa  that  fixed 
by  statute  or  tbat  named  to  a  resolution  of  a 


Digitized  by  Google 


Arls.) 


SANTA  ORUZ  COUKTT  t.  MoKNIOHT 


2S9 


board  of  poUc*  under  which  he  was  appointed. 
He  accepted  the  appointment  and  pn^ormed  the 
duties  of  the  office  for  more  than  two  years, 
drawing  only  the  salary  fixed  by  the  reaolDtlon 
and  which  wia  lees  than  that  fixed  by  statute. 
Thm  Court  of  Appeals  of  New  York,  speakins 
hy  Judge  Miller— all  the  membos  of  the  court 
who  Toted  in  the  ease  o<mcarring— eaid:  'As 
tiitt  atatnta  fan  the  salary,  I  think  taint  the 
amotmt  at  a  less  rate,  by  resolntiffli,  could  not 
make  <t  leas  than  the  statnte  declared.  There 
Is  no  principle  upon  which  an  IndfTidnal,  ap- 
pointed or  elected  to  an  official  poeitittti,  can  be 
compelled  to  take  less  than  the  salary  fixed  by 
law.  The  acceptance  and  discharge  of  the 
duties  of  the  office,  after  appointment,  is  not  a 
waiTer  of  the  statutory  provision  fixing  the  aala- 
zj  thenfor,  and  doea  not  constituta  a  biding 
contract  to  perform  the  duties  of  tibe  office  for 
the  sum  named.  The  law  does  not  recognize 
the  princiide  that  a  board  of  officers  can  reduce 
the  amount  fixed  by  law  fbr  a  salaried  officer, 
and  procure  officials  to  act  at  a  leas  sum  than 
the  statute  provides,  or  that  soch  official  can 
make  a  binding  contract  to  that  effect.  The 
doctrine  of  waiver  has  no  api^cation  to  any 
SDcb  eas^  and  eanxiot  ba  Inn^wd  to  aid  tha 
■pfrndent" 

In  Kehn  t.  Stata,  08  N.  Y.  Jua- 
tlce  Rapallo  cited  with  approval  the  Satter- 
lee  Case  and  aald: 

"At  dia  time  tha  appellant  entered  Into  the 
■errioe  Us  pay  was  fixed  by  law,  and  there  ia  no 
evidence  that  he  ever  consented  to  a  change.  It 
was  reduced  by  the  saperintendent,  and  for  a 
portion  of  the  time  the  appellant  took  the  re- 
duced pay,  but  that  does  not  estop  him  from 
chiming  hia  full  pay  if  ha  was  legally  mtltled 
to  It."  22S.ai4.088»|2BS. 

[1}  Ai^llant  claims  that  diapter  80,  Laws 
of  1917,  being  "An  act  relating  to  the  coUeo 
tioQ  of  salarlea  of  state  officers,  etc.,  prescrib- 
ing a  rule  of  evldeope  and  procedure  In  such 
cases,  and  r^teallng  all  laws  and  parts  of 
laws  in  ccmfllct  herewith,"  is  a  bar  to  appel- 
lee's action.  This  chapter  did  not  take  effect 
until  90  days  after  the  adjournment  of  the 
sesalon  of  the  Legislature  at  which  it  was 
passed ;  it  not  liaring  received  the  necessary 
approval  of  the  Governor  to  make  it  an 
emergency  measure.  Subdivision  3, 1 1,  art  4> 
Const  Tb»  Legislature  adjourned  March  8, 
1917.  Hence  the  act  toolE  effect  June  8. 
1917.  The  act  was  hj  Its  own  terms  pro- 
spective.  It  says: 

rrhat  hereafter  •  •  •  abaa  bring  his  suit 
therefor  within  ninety  days  after  this  act  goes 
into  effect.  •  •  • " 

Section  2  provides: 

"If  sudi  suit  hss  beoi  instituted  •  •  • 
within  the  period  of  time  limited  the  fizst 
section  of  this  act  •  «  •  "  , 

fnilB  actlcm  vaa  filed  March  31,  1917,  long 
twfore  c3iapter  80  toolE  effect,  uid  la  tmaffect 
ed  by  It 

[II]  It  la  claimed  by  die  appellant  that  of 
tue  appdlee^a  dmand  |l,tS00  accrued  during 


the  year  1913,  and  91,800  during  tlie  year 
1914,  and  that  both  of  these  items  are  barred 
by  tbe  jstatute  of  limltatlona.  SnbdlTl^on 
3  of  paragraph  700^  CItII  Code  of  1^,  pro- 
vldee:  "An  adlon  npaa  a  liability  created 
statute,  other  tSian  a  penalty  or  forfeiture,'* 
shall  be  commenced  and  prosecuted  vtthln  one 
year  after  the  cause  of  action  shall  have  ac- 
crued, and  not  afterwards.  TbB  amiellee 
claims  that  this  statute  has  no  apidlcation 
to  offldal  salaries;  that  tliey  are  not  a  liabil- 
ity created  by  statute.  Salaries  and  fees  are 
always  statutory.  In  tbe  absence  of  a  statute 
providing  for  the  payment  to  facers  of  oom- 
paisation  for  their  work,  th^  can  recover 
nothing.  This,  we  believe,  is  the  universal 
role.  It  would  seem  thrft  the  salary  Is  as 
mnch  statutory  as  the  office  itself. 

It  la  sBggested  that  the  salary  In  this  case, 
having  been  fixed  by  an  order  of  the  board  of 
Btq»ervisors,  under  power  glTBa  the  board  by 
the  Oodgtltutlon,  does  not  fall  within  the 
terms  of  subdivision  8,  sn^a.  We  think  Uie 
expression  "Uablllty  created  by  statute"  is 
comprtihaulTe  enon^  to  Include  liabilities 
created  by  constitutional  authority.  It  was 
Intended  to  cover  liability  Imposed  by  some 
written  law.  Mther  constltntlooal  or  stat- 
ntoty,  except  as  limited  hy  other  provisions 
of  paragraphs  709  to  718,  Indualvei,  GMX 
Code  of  1913.  It  meant  a  liability  Imposed 
by  the  80ver^gnt7  In  contradistinction  to  lia- 
bility growing  out  of  tort  or  ocmtract  Tha 
following  cases  have  held  that  official  salary, 
compensation,  or  fee  is  a  llablilty  created  by 
statute:  Blgby  v.  Calaveras  County,  18  CaL 
176-180;  Banks  v.  Yolo  County,  104  Cal.  258, 
37  Fac.  900 ;  Board  of  Commissioners  of  Gra- 
ham County  V.  Van  Slyck,  52  Kan.  622,  35 
Pac.  299;  People,  v.  Van  Ness,  76  Cal.  124, 
18  Pac  139;  Sonoma  County  v.  Hall  et  al., 
132  CaL  589,  62  Pac.  257,  312,  65  Pac  12. 
459;  Calaveras  County  v.  Poe,  167  Cal.  519, 
140  Pac.  23 ;  Cutwater  v.  City  of  Passaic,  61 
N.  J.  law,  345,  18  AO.  164;  City  of  Indian- 
apolis T.  Jobes,  67  Ind.  App.  616,  107  N.  E. 
479.  There  is  no  liability  whatever  ncept 
such  as  is  created  by  statute.  Monroe  Coun- 
ty V.  Flynt,  80  Ga.  489,  6  S.  a  173. 

We  think  the  court  erred  In  refusing  to 
sustain  the  plea  of  the  statute  of  limitations 
to  the  two  Items  mentioned. 

[11]  It  is  also  contended  by  appellant  coun- 
ty that  app^lee's  claim  or  demand  is  barred 
by  paragraph  2439  Civil  Code  of  1913.  This 
paragraph  provides.  In  part,  that: 

"A  claimant  dissatisfied  with  the  rejection  of 
his  daim  or  demand,  or  with  the  amount  aUow- 
ed  him  on  his  account  may  sue  the  county 
therefor  at  any  time  within  rix  months  after 
final  action  of  the  board,  but  not  after- 
wards. •  • 

The  condltim  precedent  to  the  right  to  sua 
by  a  dlssatlsfled  claimant,  as  prescribed  In 
said  statute,  it  is  not  pretended  exists  in  this 
casow   Tba  daims  for  salary  were  all  al- 
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lowed  &9  presented.  There  was  no  allowance 
for  a  less  amount  than  the  claim  or  demand. 
The  claims  were  not  rejected  In  whole  or  In 
part  TbB  facts  are  not  as  though  the  offi- 
cer had  presented  a  demand  for  what  he  now 
claims  as  his  legal  salary  and  the  board  bad 
allowed  him  less  than  his  demand.  The 
right  to  sue  "within  six  months  after  final 
action  of  the  tward,  but  not  afterwards,"  aa 
provided  in  said  statute,  seems  to  be  predl* 
cated  upon  the  brpotbesla  that  the  board 
of  supervisors  had  rejected  the  claim,  or 
some  part  of  the  daim,  and  that  the  claim- 
ant is  dissatisfied.  As  nothing  of  the  kind 
happened,  his  claim  for  salary  being  allowed 
in  full  as  presented  bimonthly  or  monthly, 
the  facts  upon  which  the  six-month  Umlta- 
tloD  depend,  are  nonexistent  It  is  a  case 
of  mutual  mistake,  where  less  is  claimed  than 
the  law  allowed,  and  where  less  Is  paid  than 
the  law  allowed.  The  difference  between  the 
lawful  salary  and  what  was  allowed  was 
never  presented  to  the  board  In  the  form  of 
a  daim,  waa  never  passed  upon  by  the  board, 
ftQd  was  never  rejected  by  tlie  board.  It 
stands  aa  though  no  claim  bad  ever  been 
made  tor  it.  It  ia  not  the  spllttlDg  of  a 
cause  of  action  and  bringing  a  salt  for  one 
part  and  thereafter  bringing  another  mlt  for 
the  balano^  and  has  no  analogy  to  sndL 

[IS]  ^e  board  of  BnpervlBOis  la  aot  ft 
court,  and  the  filing  of  a  claim  tor  salary  is 
not  the  bringing  of  a  suit.  The  board  acts 
purely  in  a  ministerial  capacity  In  passing 
upon  dalms  for  aalarles  fixed  by  law.  Phil- 
lips T.  Graham  County,  17  Ariz.  208, 149  Fac. 
75S.  The  board  Is  the  legally  constltnted 
and  appointed  agent  of  the  county,  intrusted 
with  the  funds  of  the  county  to  pay  its  law- 
ful debts,  and  no  reason  is  apparent  why  a 
creditor  of  the  county  whose  claim  la  defi- 
nitely fixed  by  law  may  not  accept  a  part 
payment  thereof  from  the  board  without  for* 
felting  the  right  to  demand  and  sue  for  the 
balance.  The  six-month  limitation  in  that 
view  has  no  application;  there  are  no  facta 
for  U  to  operate  upon.  If  the  demand  had 
consisted  of  many  items  subject  to  Inquiry 
and  Investigation ;  If  It  had  been  unliquidat- 
ed or  disputed  In  whole  or  in  part— a  dif- 
ferent question  would  be  presented ;  that  Is, 
a  question  of  estoppeL  Such  were  the  cases 
of  Yavapai  Ooonty  v.  (^NeUl,  3  Ariz.  363. 
29  Pac.  430,  and  Gila  County  t.  Thompson, 
4  Ariz,  180,  37  Pac  22.  We  have  decided 
in  the  Phillips  Case,  supra,  that  It  does  not 
amount  to  accord  and  satisfaction  where  the 
boai-d  of  supervisors  and  the  officer  are  both 
mistaken  as  to  the  legal  salary  that  the  offi- 
cer should  be  paid,  and*  in  consequence,  be 
is  paid  leas  than  he  is  entitled  to  nnder  the 
law. 

We  think  it  quite  apparent  from  what  we 
have  heretofore  said  that  it  does  not  es- 
top the  officer  from  claiming  his  lawful  sal- 
ary, and  to  say  that  bis  salary,  under  the 


circumstances,  was  In  part  disallowed  month- 
ly or  bimonthly,  when  he  presented  his  claim 
for  and  was  paid  1^  than  be  was  entitled 
to  under  the  law,  is  to  Invoke  a  fiction,  for, 
as  a  matter  of  fact,  a  claim  for  the  full 
legal  salary  was  never  presented  nor  acted 
upon. 

[13]  It  is  also  demonstrable  to  a  certainty 
that  the  limitation  of  six  months  provided 
In  paragraph  2439,  supra,  in  which  suit  may 
be  brought  after  a  claim  Is  disallowed  in 
whole  or  in  part,  has  no  application  what- 
ever to  salary  claims  or  balance  for  salary. 

Paragraph  2434,  supra,  provides  that  claims 
against  the  county  must  be  presented  to 
the  ^ard  of  supervisors  wltbln  aix  months 
after  the  last  item  accrues,  stating  minutely 
what  the  claim  is  for,  and  specifying  eacb 
several  Itttn  and  the  date  and  amount  tbere- 
ot  all  duly  verified,  and  forUds  tin  board 
from  considering  a  claim  not  so  made  and 
verified,  and  not  presented  within  six  months 
after  the  accrual  of  die  last  Item  thereof,  but 
in  One  siune  paragraph  It  is  provided  tbat: 

"Nothing  herein,  shall  be  held  to  apply  to  the 
claims  for  compensation  due  to  juron  and  wit- 
nesses and  for  official  salaries  whidi,  by  some 
express  provision  of  law,  Is  made  a  demand 

against  the  coun^." 

This  law  expr^sly  exempts  salaried  offi- 
cers from  itemizing  their  claims  or  from 
swearing  thereto,  or  from  presenting  a  de- 
mand therefor  within  six  months  after  the 
salary  accrues.  There  is  no  time  fixed  by 
the  statute  wltbln  which  a  claim  for  salary 
shall  be  presented  to  the  board  of  supervisors 
for  payment;  likewise  Jurors  and  wltoesses. 
The  county  officer  may  assume  that  his  com- 
pensation will  be  that  fixed  law,  and  that 
no  ewom  demand  therefor  is  needed  by  the 
board  of  supervisors  to  acquaint  them  with 
the  amount  of  compensation  due. 

Paragraph  2439  applies  to  accounts  other 
than  demands  for  salaries;  likewise  2437, 
wherein  all  demands  against  tbe  county  "ex- 
cept for  official  compensation"  may  be  passed 
upon  by  the  board  of  supervisors. 

Paragraphs  2438  and  2489  do  not  refer  to 
official  salaries,  but  to  acconnto  or  demands 
against  tbe  county  which  are  required  to  be 
It^lzed  and  verified. 

Paragraph  2436  empowers  the  board  of  sa- 
perriaors  to  refuse  to  pay  a  demand  against 
tbe  county  to  any  person  without  first  de* 
ducting  any  indebtedness  that  may  be  due 
the  county,  or,  if  the  claim  be  by  an  officer, 
the  board  may  refuse  to  pay,  providing  the 
officer  has  neglected  or  refused  to  perform 
his  <^clal  duty  as  required  by  law.  The 
salaries  of  all  county  officers  are  a  charge  up- 
on the  county,  and  must  be  presented  to  the 
board  of  supervisors  to  be  audited,  and  may 
not  be  paid  out  of  the  treasury  of  the  county 
except  upon  an  order  of  the  board. 

Paragraphs  2390  and  2301. 

Althouj^  It  is  provided  by  pan^rapb  2392 
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that  "all  couDt7  and  precinct  officers  tball 
be  paid  tbelr  salaries  in  equal  semimoDthly 
installnients,"  tbere  Is  no  expreas  provision 
in  tbe  statute  making  It  the  duty  of  an  offi- 
cer to  demand  and  accept  tals  salary  semi- 
monthly. It  Is,  of  course,  due  semimonthly, 
and  he  may  demand  It 

[14]  The  liability  of  the  county  to  the  of- 
ficer for  his  salary  is  statutory;  and,  as  we 
have  heretofore  shown  In  this  (pinion,  the 
general  statute  of  limitations  will  bar  an 
action  for  the  recovery  of  salary  one  year 
after  It  accrues,  but  the  provisions  with  ref- 
erence to  the  presentation,  Itemization,  and 
reriflcatton  of  demands  against  the  county, 
as  provided  in  paragraph  2434,  and  the  limi- 
tation of  sbc  months  within  which  a  dis- 
satisfied claimant  may  sue,  as  provided  In 
paragraph  2439,  supra,  have  no  application 
whatever  to  demands  for  salaries  by  county 
officers. 

It  Is  ordered  that  judgment  be  modified  to 
conform  witli  this  opinion,  and,  as  modifled, 
affirmed. 

CUNNINGHAM,  C.  J.,  and  JOHN  WOL- 
80N  ROSS,  concur. 


BOARD  OF  SUP'RS  OF  YAVAPAI  COUN- 
TY et  aL  v.  STEPHENS  et  aL   (No.  1647.) 

(Supreme  Court  nt  Arizona.    Dec.  81,  1818. 
Diaanting  Opinion,  Jan.  16^  1919.} 

1.  OFTiCxsa  ^s»99  ~  Saubieb  —  "Fmn"  — 

In  Omiat.  art  22,  |  17,  providing  that  all 
afeate  and  county  officers,  jnsticea  of  tbe  peace, 
and  oonstablos  shall  be  paid  fixed  and  definite 
aatairiea,  the  words  "fixed"  and  "Walte"  are 
not  synonymons,  bnt  "fixed"  mean*  established 
or  settled,  to  remain  for  a  time,  and  "definite" 
means  one  defined  or  determined  in  amount 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phraaea,  First  and  Second  Series.  Definite; 
Xlxed.l 

2.  OmoBU  i|  iiQO  naiiuuBO. 

In  Ttew  of  Const  art  22,  |  IT,  raqolrlng 
state  and  ooonty  offlesrs  to  be  paid  fixed  and 
definite  salatiea,  tbe  intention  is  to  enforce  a 
uniform  system  of  compensating  public  officers 
by  paying  tbcm  for  fixed  and  definite  periods  of 
service,  during  which  the  salaries  shall  be  d^- 
nite  in  amount. 

3.  OmcxB8^=>100(2)—OoUFEHSATZ0H— State 

AHD  TEBBITOSIAI.  ACTS— CHANOK. 

Provisions  for  salaries  of  certain  county  of- 
fices under  territorial  laws,  being  continued  un- 
der Const,  art  12,  |  3,  subject  to  change  by  law, 
and,  under  article  22,  {  2,  continued  In  force 
until  expiring  by  their  own  limitation,  or  alters 
ed  or  repealed,  ware  sot  enacted  pursuant  to  the 
Constitntlcai,  nor  subject  to  restrictions  therein. 


prohibitiiig  their  altaratiott,  and  eould  be  re- 
pealed or  altered  by  the  Legislature. 

4.  Statuiu  ^a»ltf— nmroBZAL  Stavoim— 

USPKAU 

Tetritorial  laws,  which  were  auhjeet  to  re- 
peal by  tbe  territorial  Legislature  when  oonttn* 
aed  under  the  state  Constitution,  contintied  to 

be  repealable  by  the  state  Legislature. 

5.  OmoBBS  4s»10(Kl)  —  Saiabiks— Txuito- 

aZAL  ItAWS— RlOHT  TO  ALTSB  DtTBINQ  TSBU. 
Notwithstanding  Const,  art  4,  {  17,  prohib- 
iting change  of  salary  of  officer  during  his  teru, 
and  article  22,  g  17,  requirtog  state  and  county 
officers  to  be  pa^  fixed  and  definite  salaries,  tbe 
provisions  of  Laws  1917,  c  61,  adjusting  and 
Increasing  salaries  of  certain  county  officers,  be- 
came effective  during  the  terms  of  the  incum- 
bents curraat  at  time  of  the  enactment  of 
such  statute,  since  under  Ctmst  art  12,  |  4,  and 
article  22,  1  2,  the  territorial  compenBatim  was 
continued  only  until  changed  by  Jaw. 

6.  STAiia  «S99  —  Aduission  or  Tebutobt  — 
Bxisniva  liAWft— "Chamob"— "Altbb." 

The  words  "change,"  as  used  In  Const  art 
12,  I  4,  and  "alter,"  as  used  In  article  22,  |  2, 
aa  to  the  amendment  of  territnial  laws,  contin- 
ued in  force  temporarily  under  the  state  Con- 
atituticm,  may  be  osed  interchangeably. 

[Ed.  Note.— For  other  definitions,  see  Wwds 
and  Phrases,  First  and  Second  Qvrim,  Alter; 
Ghaage-J 

Henry  D.  Boas,  J,,  dissenting;. 

Appeal  from  Superior  Court  Tavapal 
County;  Frank  H.  I^man,  Judge. 

Bolt  tqr  WUflam  Bt^ooB  and  another 
against  the  Roard  of  Snpeirison  of  Yavapai 
County,  Ariz.,  and  others,  aa  members  of 
su^  board.  From  a  Judgmeoit  for  plalntifts, 
detendantB  appeal.  Beversed  and  remanded, 
with  Instructlcms. 

Wiley  E.  Jones,  Atty.  Gen.,  and  F.  L.  Ha- 
worth,  Co.  Atty.,  Perry  M.  Ling,  Dep.  Co. 
Atty.,  Ward  B.  Wheeler,  Mitchell  &  Lhmey. 
and  Neil  O.  Clark,  all  of  Preacott  for  appel* 
lants. 

Norrls,  Spalding  &  Norrls  and  A.  B.  Fa- 
vour, all  of  Prescott  and  John  F.  Ross,  of 
Tombstone^  for  appellees. 

CUNNINGHAM,  C.  J.  The  appellees  com- 
menced this  action  to  prevent  tbe  board  of 
supervisors  from  paying  tbe  county  recorder, 
county  treasurer,  county  attorney,  county 
assessor,  and  county  superintendent  of 
schools,  officers  of  said  county,  their  salaries 
as  provided  by  chapter  61,  Laws  of  1917. 
The  plaintiffs  contend  that  said  officers'  sal- 
aries were  provided  by  chapter  2,  tit  26, 
Revised  Statutes  of  Arizona  1901,  and  laws 
amending  same,  at  the  beginning  of  said  offl- 
cera*  terms  of  office,  viz.  on  tbe  first  Monday 
of  January,  1917,  and  that  tbe  Le^lature 
iB  prohibited,  by  section  17  of  article  4,  state 
Constitution,  from  enacting  any  law  that 
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will  bare  the  effect  of  Increasing  or  dlmin- 
iBhing  said  officers*  salaries  during  their 
term  ot  office.  The  defmdants  demurred  to 
the  complaint,  and  ttaelr  demurrer  was  over- 
ruled, and  judgment  was  rendered,  restrain- 
ing the  said  board  from  paying  the  said  of- 
ficers' salaries  other  ^n  as  provided  by  the 
territorial  laws  as  they  were  contlnned  tn 
force  by  the  ConstltotloD  as  laws  of  the 
state.  Section  IT,  art  22,  OoDsatDtloii,  Is  as 
follows: 

"All  stste  and  county  officers  (except  notaries 
public)  and  all  Justices  of  the  pe&<x  and  consta- 
bles, whose  precinct  indudet  a  city  or  town  or 
part  thereof,  shall  be  paid  fixed  and  definite  sal- 
aries, and  they  sbaU  xeoain  no  fbes  lor  their 
own  use." 

[1]  This  provision  Is  a  (dear  declaration  of 
the  policy  of  the  Coastltation  to  fellow  a 
system  of  paying  official  compensation  by 
fixed  and  definite  salaries  alone.  The  words 
"fixed"  and  "definite,"  as  used  Id  said  sec- 
tion 17,  cannot  t>e  understood  as  having  been 
used  to  convey  the  same  meaning,  because  if 
so  understood  <xie  or  the  other  would  become 
useless.  The  word  "fixed"  Is  defined  by 
Webster:  "Securely  placed  or  fastened;  set- 
tled; established;  firm;  hnmovaUe;  unal- 
terable." Hence,  a  "fixed"  salary  Is  one  that 
is  entirely  placed  or  fastened  with  regard 
to  Its  duration;  is  one  that  is  settled  to  re- 
main for  a  ^me. 

The  word  "definite"  la  defined  by  the  same 
authority  as  "a  thing  defined  or  determined; 
a  definite  thing."  Hence,  with  such  meaning, 
a  definite  salary  is  one  defined  or  determin- 
ed, a  definite  thing,  and  has  r^erence,  as 
.used  In  said  section  17,  to  the  exact  amoont 
of  the  salary.  Consequently  the  officers 
shall  be  paid  salaries  fixed,  settled,  firm  for 
a  period  of  time,  and  such  salaries  shall  be 
exactly  defined  in  amount  during  such  period 
of  time. 

[2]  The  Intention  of  the  framers  of  the 
Constitutlw,  and  of  the  people  In  adopting 
that  Instmment  was  therefore  to  enforce  on* 
&et  statehood  a  uniform  system  of  compen- 
sating all  public  officers  by  paying  them  sal- 
aries for  fixed,  settled  periods  of  service,  and 
during  sach  periods  of  service  the  salaries 
payable  to  be  definite  In  amounts. 

As  preliminary  to  providing  the  system  of 
uniform  salatlea  to  govern  from  the  date  of 
statehood  until  the  state  Legislature  could 
act  In  the  prsnlses.  In  other  words,  to  pro- 
vide a  temporary  uniform  system  of  definite 
salaries  for  the  officers,  effective  until  the 
t«^slature  could  provide  fixed  and  definite 
salaries,  the  Constitution  prescribed  definite 
salaries  for  certain  named  state  officers  un- 
til otbenvlse  provided  by  law.  See  section 
13,  art.  5,  Constitution.  Subordinate  state 
offices  were  created  by  the  Constitution  with- 
out definite  salaries  being  provided  for  the 
offlcen.  For  lllnstratlon,  see  sections  14  aud 


17,  art  6.  In  such  Instances  the  officers  are 
given  such  "compensation  by  salaries  only 
as  may  be  provided  by  law;  and  the  Su- 
preme Court  shall  have  power  to  fix  said 
salary  until  such  salary  shall  be  determined 
by  law."  The  office  of  the  clerii  of  the  su- 
perior court  Is  created  by  section  18,  art.  6, 
with  "such  compensation,  by  salary  only,  as 
shall  be  provided  by  law.  Until  such  salary 
shall  be  fixed  by  law  the  board  of  supervis- 
ors shall  fix  snch  salary." 

"*  •  •  The  board  of  supervisors  of 
each  county  Is  hereby  empowered  to  fix  sal- 
aries for  all  county  and  precinct  officers 
within  such  county  for  whom  no  compensa- 
tion is  provided  by  law,  and  the  salaries  so 
fixed  shall  remain  In  full  force  and  ^ect 
until  changed  by  general  law."  Section  4, 
art.  12,  Constitution. 

Certain  territorial  county  offices  were  con- 
tinued as  offices  under  the  state  governmoit 
Under  the  territorial  law^  certain  of  county 
officers  holding  such  county  offices  were  com- 
pensated by  fees.  After  statehood  no  county 
office  could  be  compensated  by  fees.  Sec- 
tion 17,  art  2%  OonsUtotloo.  We  conse- 
quently held  that  (rfBcers  holding  offices,  who 
bad  before  statehood  rec^ved  fees  as  com- 
pensation, after  statehood  they  became  offi- 
cers for  whmn  no  compoisation  Is  iwovlded 
hy  law  within  section  4  of  artide  12,  snpro, 
and  tbe  board  of  supervisors  were  empower- 
ed to  fix  their  salaries  temporarily,  nntU 
changed  by  gaaeral  law. 

The  county  offices  of  recorder,  treasurer, 
attorney,  assessor,  and  snperintoident  of 
schools,  as  they  existed  under  the  territorial 
laws,  were  contlnned  under  the  Constitution, 
subject  to  change  by  law.  Section  3,  art 
12,  Constitution.  Chapter  2,  tit  26,  R.  S.  A. 
1901,  aud  amendments  thereto,  prescribed 
means  by  which  the  anwunts  of  said  officers* 
salaries  were  capable  of  determination.  The 
existence  of  prescribed  cimditions  within  a 
county  determined  the  amounts  of  the  sal- 
aries of  the  said  county  officers.  Iba  condi- 
tions, viz.  equalized,  assessed,  valuation  of 
property  of  the  connty,  determined  the  class 
of  the  county,  and  the  class  determined  the 
amonnt  of  the  officers'  salary.  These  laws 
were  not  repugnant  to  the  Constitution,  but 
they  were  In  harmony  with  Uie  policy  declar- 
ing for  a  system  of  compensating  officers  by 
fixed  and  definite  salaries.  Such  laws  were 
therefore  continued  In  force  as  laws  of  the 
state  "until  th^  exi^re  by  their  own  limita- 
tions or  are  altered  or  repealed  1^^  law." 
Section  2,  art  22,  Constitution. 

tl]  The  said  territorial  laws,  so  permitted 
to  remain  In  force  temporarily,  "until  they 
should  expire  by  their  own  limitation  or  are 
altered  or  repealed  by  law,"  were  not  enact- 
ed pursuant  to  the  Constitution,  nor  were 
they  subject  to  the  restrictions  contained  in 
the  Constitution  prohibiting  their  alteration 
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or  npeaL  Sodi  territorial  Ibwb,  wbeii  en- 
acted, were  rabject  to  general  leglslatiTe 
alteratien,  amendinent,  and  repeal  at  the  dte- 
cretton  ot  the  territorial  Leglalatm  wltboot 
regard  to  the  effect  sncb  leglalatloa  might 
hare  <m  tbe  salaries  of  county  offlcm.  See 
Harwood  T.  Weatworth,  4  Aria.  878,  42  Pac. 
102S;  Dysart  r.  Oraham  Gountr,  6  Aria.  ISS* 
48  Pac.  218;  WUltaiason  t.  QUa  County,  6 
Aric  237,  S2  Pac.  8^:  Harwood  t.  Periin. 
7  Ariz.  114.  60  Pac.  891. 

[4]  Such  laws  of  the  territory  as  were  con- 
tlnned  in  force  as  laws  of  the  state  were 
continued  as  an  entirety  with  their  advan- 
tages as  well  as  with  their  disadvantages, 
^e  statates  in  (inestlon  here  were  inherently 
subject  to  be  altered  at  any  time  the  Legls- 
latnre  saw  fit  to  alter  them  by  general  law, 
and  such  infirmity  in  these  statutes  remain- 
ed In  force  as  the  law  of  tbe  state  'after 
statehood  as  it  was  in  force  prior  to  state* 
hood,  and  the  Oonstitntlon  expressly  reserv- 
ed to  the  Legislature  of  the  state  the  power 
to  alter  or  repeal  all  laws  of  the  territory 
continued  in  force  as  laws  of  tlie  state  with- 
out limltatiou  on  that  power. 

In  the  forcing  manner,  a  temporary  sys- 
tem ot  compensating  all  state,  county,  and 
prednct  ofBcers  was  provided  by  the  Consti- 
tution. We  said,  in  Patty  v.  Greenlee  Coun- 
ty, 14  ArU.  422, 130  Pac.  757,  with  reference 
to  the  constitutional  salary  system,  as  fol- 
lows: 

'^t  [section  4,  Bit.  12,  Oonstitotion]  is  a  pro- 
Tision  of  tbe  ConstitutioD  that  the  Legislaturo 
Aall  fix,  *b7  genoal  law,*  the  salaries  of  county 
and  prednct  officers;  and  it  was  not  coatnn- 
l^ted  that  that  general  sdieme  devised  for  unl- 
fonnity,  staUU^  and  r^larlty  shotild  be  sn»- 
pended  or  pos^xHied  or  nolUfied  for  any  length 
of  time,  except  th*  interim  betwe«i  admission  to 
statehood  and  actiw  by  tbe  Legislataxe.'' 

We  held  In  that  case  that  a  gBoenl  law 
ImmedUtely  sopraseded  the  orders  or  reeolu- 
tkms  of  tbe  board  of  superrlsors  fixing  the 
■alary  of  a  county  officer  for  wHudq  no  com- 
penBstlfflU  was  provided  by  law.  X  adhere 
to  Che  prlndi^ea  reoognlaed  In  that  dedslon 
as  sound.  I  am  of  tbe  oiAnlon  that  the  terri- 
torial laws  fixing  the  salaries  of  county  of- 
ficers, which  remained  in  force  as  the  laws 
of  tbe  state,  were  no  more  sacred  from  al- 
teratl<Hi  than  were  the  orders  of  the  board 
at  mqfenimm  flzlng  the  saj^ries  cft  officers 
for  whom  no  oonqiensatlon  was  provided  by 
lav.  Tber  atend  upon  an  equal  footing  In 
everr  reqtect  BoOi  means  of  flxlx^  salaries 
were  temporary,  "and  It  was  not  contemplat- 
ed tbat  the  general  scheme  devised  for  uni- 
formity, staUU^  and  r^larlty  should  be 
nispaided  <et  postpcmed  or  nuUifled  for  any 
length  oC  tlme^  except  the  Interim  between 
admladtm  to  statdiood  and  action  by  the 
L^Adature*  Sectloa  IT,  art  4,  Otmst..  pro- 
vides that: 


"The  LegislataTe  shall  never  grant  any  otra 
ofUDpensation  to  any  pnUic  ofllcer,  agent,  serv- 
ant, or  coatractor,  after  the  services  diall  have 
been  rendered  or  the  contract  entered  into,  nor 
Bball  tbe  compensatlwi  of  any  public  officer  be 
increased  or  dlminiihed  during  his  term  of  of- 
fice:' 

Tbe  last  clause  of  said  section  17  is  as- 
swted  as  prohibiting  any  increase  or  de- 
crease of  the  said  offloers'  salaries  during 
their  terms  of  office.  Immediately  the  Inqui- 
ry is  soggMted  whether  section  17  was  in- 
teided  to  prohibit  legislation  wblc^  would 
diange  the  salary  syston  tenq>orarlly  provid- 
ed by  the  Constitution  by  which  aU  state, 
county,  and  prednct  officers  wore  commanded 
by  section  17,  ait  SO,  to  be  paid  fixed  and 
definite  salaries,  to  have  effect  In  the  interim 
betwem  adndsakm  to  statehood  and  acUon 
by  the  Legislature.  In  the  Fatty  Case,  supra, 
we  clearly  heUA  that  section  17,  art  4,  Is  in- 
applicable  to  the  temporary  system  of  sala- 
ries in  the  parOcular  of  offlcns  for  whom  no 
oompensatloik  was  iwovided  by^  law  and  tbe 
temiiorary  salaries  flixed  by  ttie  board  of 
supervisors.  In  support  of  the  position,  we 
said  further  In  the  Patty  Case: 

"Most  of  the  itatce  of  the  Unlm  have  provi- 
sions in  their  Constitutions  similar  to  oi^  pro- 
hibiting the  increasing  or  decreaaiag  <^  the 
salary  of  a  public  officer  during  his  term,  and 
the  courts  have  many  times  construed  the  pro- 
visions under  varying  facts  and  conditions. 
*  *  *  The  langnage  of  the  ConstitDttoDe  of 
Pennsylvania  and  West  Virginia  differ  so  slight- 
ly from  DOT  Const! tadon  in  the  particulars  in- 
volved in  this  case  that  we  think  their  decisioos 
thereon  very  persuasive.  In  County  of  Craw- 
foid  V.  Nash.  90  Pa.  253,  260,  the  court  said: 
'In  Bucker  v.  Supervisors,  7  W.  Ta.  661,  which 
arose  under  section  0  of  artide  S  of  the  Consti- 
tution of  West  Virginia,  which  provides  that  the 
compensation  of  public  officers  shall  not  be  In- 
creased or  diminished  daring  their  term  of 
office,  it  was  farid  tbat  this  langnage  in  the  C<xi- 
stitntion  applies  only  to  such  salaries  or  com- 
pensation of  public  offlcers  as  have  been  defi- 
nitely fixed  or  prescribed  by  law,  either  by  the 
Constitution  of  the  stat^  or  by  some  statute^ 
made  In  pursuance  Qierei^  •  •  •  The  obvi- 
ous meaning  of  tbe  Gonatltution  Is  that  the 
General  Assembly  should  regulate  (tiiat  is,  ascer- 
tain and  establish)  tiie  compensation  which 
should  be  paid  to  the  respective  county  treasur- 
ers, and  Uiat  thereafter  "no  law"  (that  is,  no 
act  of  assemUy)  should  increase  or  diminish  thrir 
respective  salaries  during  the  term  for  which 
they  were  elected.' " 

.  m  I  understand  from  these  authorities 
that  BDdi  constitutional  restrictive  danses, 
effective  for  the  first  time,  are  not  self -ex- 
ecu  ting,  unless  from  their  contact  they  are 
plainly  sdf-ezecutlng.  Section  100(4),  12 
Corpus  Juris,  727,  lays  down  the  foUowlng 
doctrine: 

"Constitutional  provisions  are  sometimes  so 
framed  as  to  be  inoperative  until  laws  sre  pass- 
ed putting  them  into  effect,  and  in  tiiis  case,  it 
is  a  general  rule  tiiat  existing  statutes  In  con- 
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flict  with  the  principles  oC  Bach  provisions  re- 
main in  force  until  the  neceasory  legielation  Is 
had.  A  provision  may  be  so  framed,  however, 
ttiat,  while  legi^tion  is  necessary  to  put  into 
effect  its  affirmative  principles,  it  repeal*  exist- 
inx  aUtntea  Inconsistent  with  It" 

This  court,  having  approved  the  rule  fol- 
lowed In  West  Virginia  and  in  PennsylvaJfta, 
thereby  clearly  held  that  Bectlon  17,  art.  4, 
Arizona  Constitution,  is  so  framed  as  not 
to  be  self-esecatlns  with  regard  to  the  orders 
of  the  board  of  supervisors  teonporartly  Qxiug 
ttie  salaries  of  county  officers  for  whom  no 
compensation  la  provided  by  law,  as  In  the 
Patty  Case.  In  Yuma  County  v.  Sturges, 
16  Ariz.  638, 140  Pac.  004,  we  expressly  held 
that  the  statutes  of  the  tmrltory,  fixing  the 
compensation  of  the  county  treasifrer  In  force 
at  the  date  of  admission  to  statehood,  as  af- 
fected by  section  17  of  artltde  4,  as  follows: 

"When  the  salaries  or  compensation  of  pablic 
officers  have  been  definitely  fixed  or  prescribed 
by  law,  either  by  the  Conatltatlcai  of  the  state 
or  by  some  statute  made  in  parsuance  thereof, 
the  salary  or  compensation  so  preeeribed  may 
not  be  increased  or  dUninished  daring  the  term 
of  the  officer" 

—thereby  again  recognizing  the  above  general 
rule  of  West  Virginia,  Pennsylvania,  and 
Corpus.  Juris. 

The  statutes  of  the  territory,  prescribing 
the  salaries  of  certain  county  officers  in  force 
at  the  date  of  admission  to  statehood  and  re- 
maining in  force  as  laws  of  the  state  be* 
cause  they  were  la  harmony  with  the  Oonstl- 
totion,  were  in  no  fair  soise  "statutes  made 
In  pursuance'*  of  tie  Constitution.  The  or- 
ders of  the  board  of  supervisors,  prescribing 
salaries  for  county  officers  for  whom  no  com- 
pensation was  provided  by  law,  were  neces- 
sarily mad»  by  oonstltutlonal  authority  ex- 
preeaty  delegated  (o  the  board.  It  would  re- 
quire some  forced  reasoning  to  consider  such 
orders  as  orders  not  made  In  pursuance  to 
the  Constitution.  Tha  territorial  statutes 
were  adopted  by  the  Constitution,  and  the 
orders  were  the  result  of  constitutional  com- 
mand. The  first  became  laws  of  the  state  lu 
a  passive  manner,  while  the  others  became 
laws  of  the  state  by  poEdUve  action.  The  first 
became  laws,  as  they  were  in  force  and  are 
expressly  declared  to  remain  such  laws  of 
the  state  until  altered  or  r^)ealed  by  law; 
that  is,  the  enactment  of  taws  by  the  legisla- 
tive power  of  the  state  in  pursuance  to  the 
Constitution — general  laws,  and  not  local  or 
si)eclal  laws.  The  orders  became  laws  after 
the  Constitution  was  operative,  and  they 
are  declared  laws  "In  full  force  and  effect 
until  changed  by  general  law."  Section  4, 
art.  12,  supra.  We  have  necessarily  construed 
the  expression,  "until  changed  by  general 
law"  as  applied  to  the  orders  of  boards  of 
supervisors,  as  meaning  exactly  what  the 
words  Import,  that  a  general  law,  prescribing 
fixed  and  definite  salaries  for  countgr  officers 


whose  salaries  were  fixed  by  tiie  boards  of 
superriaors  In  the  interim  between  statdiood 
until  legislative  action.  Immediately  super- 
seded such  orders  without  the  InteiferMice 
of  section  17,  art;.  4|  Ccmstituticm. 

Whether  the  general  laws  enacted  atter 
statehood  and  In  pursuance  to  the  Consti- 
tution, altering  the  territorial  la^  prescril>- 
Ing  county  e^oera'  salaries,  immedlat^y  su- 
persede such  territorial  laws,  depends  upon 
whetho-  the  use  of  the  expression  "until  they 
exi^e  of  their  own  limltati<Hi  or  are  altered 
or  repealed  by  law."  as  used  In  section  2, 
art  22,  Constitution,  la  more  aacredly  guard- 
ed than  the  expression  "until  ch-nnged  by 
general  law,"  as  used  In  section  4,  art  12, 
Constitution,  and  as  construed  by  this  court 
In  the  Patty  and  Sturgea  Cases,  supra.  Sec- 
tion 2,  art  21,  Constitution,  state  of  Idabo^ 
contains  the  following  language: 

"Airiaws  *  *  •  not  repugnant  to  tiie  Con- 
stitution shall  rwnain  In  tarn  until  th«y  aspire 
by  their  own  limitation  or  be  altered  or  repealed 

by  the  Legislature." 

The  Supreme  Court  of  that  state,  in  Butler 
V.  City  of  Lewlston,  11  Idaho,  398,  83  Pac. 
236,  defining  the  words,  "limitation."  "al- 
tered,** and  'hr^ealed,"  s^: 

"The  words  Umitatton/  'altered.'  and  'repeal- 
ed,* I  think,  apply  to  all  laws,  special  as  well  as 
general,  in  force  at  the  date  of  the  adoption  of 
the  Constitution  and  not  repugnant  to  any  of 
its  provtsions.  •  •  •  Wluit  is  the  meaning  of 
the  word  'altered*  as  used  in  tiiat  section?  It 
certainly  means  to  malce  different  without  de- 
stroying identity,  to  vaiy  wifliout  entire  change." 

[6]  The  words  "change"  and  "alter"  may 
be  used,  the  one  for  the  other,  and  convey 
the  same  meaning  In  most  Instances — certain- 
ly they  may  be  used  iuterchangeahly  In  sec- 
tion 4,  art  12,  and  In  section  2.  art  22.  No 
refinem^t  of  reasoning  will  iustlfy  a  conclu- 
sion that  the  laws  of  the  territory  oontinued 
in  force  as  lawa  of  the  state  until  altered  or 
r^>ealed,  were  intended  to  ronaln  laws  of 
longer  duration  after  they  were  altered  or 
repealed,  neither  would  the  orders  or  resolu- 
tions of  the  boards  of  supervisors  ranaln  in 
force  after  they  were  "changed"  by  genwal 
law.  The  power  to  alter,  in  the  one  Instance, 
and  the  power  to  change,  in  the  other,  were 
left  exclusively  to  the  discretion  of  the  legis- 
lative power  of  the  state,  and.  when  exwds- 
ed,  the  time  when  the  alterations  or  the 
changes  made  should  become  eflTective  was 
made  to  depend  upon  other  provisions  of  the 
Constitution  specially  applicable  to  the  mat- 
ters of  putting  general  laws  enacted  by  tbo 
legislative  power  pursuant  to  the  CmisUtu- 
Uon  into  effect 

The  parties  seem  to  agree  that  dbapter  61, 
Laws  of  1917.  altering  the  county  classifica- 
tion statutes  of  the  territory,  became  opera- 
tive on  the  14th  day  of  March,  1917.  Assum- 
ing for  all  purposes  of  tbl«  caseb  but  not 
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deciding,  that  «i  miSh  date  aald  darter  tie- 
caibe  opoattre  tor  any  paxpoMv  It  cleaiSy 
became  t^wratlTe  all  purpows,  IndvdiDg 
tbe  alteratkm  of  eald  daaalflcatloii  atatBtes; 
and  thereafter  tfae  only  law  In  A^aceaa.  pro- 
riding  tbe  salarlea  of  county  reoonler,  ooontr 
treasnxer,  connty  attorney,  oonnty  «B«eaaor, 
and  comity  superintendent  of  scibooli^  of  7a- 
Tapal  connty,  as  woU  as  tbe  salaries  of  all 
county  officers  of  Qie  ooontlea  of  tbe  state, 
vas  i^TOTlded  by  cbapter  61,  Laws  of  1017, 
In  BO  ftir  as  said  duv>ter  purports  to  provide 
salaries  lor  the  cfficers  named  tbsr^  and 
reasonably  Indndsd  wltbin  Its  terms. 

Cbapter  01,  I«ws  1917,  mm  aivarenQy 
broni^t  abont  by  reason  of  tbe  decision  of 
this  court  in  Hnnt  v.  MobaTO  Connty,  18 
Aria.  480,  Iffit  Fae  600,  filed  Febnuxy  S, 
1917.  who^y  a  qnclal  statute  of  tb»  itate. 
providing  tbe  salarlea  of  tbe  (Acers  of  eadi 
separate  county  of  the  state,  was  dedared 
void  as  TlolatiTe  (rf  tbe  GoDsUtntion,  probiblt- 
ing  local  or  qwdal  laws  altering  general 
laws.  In  that  case  Jodge  Boss,  mwaking  for 
tbe  court,  said: 

"By  Ttmaaa  of  tii«se  diffeffeneea  in  slse,  popu- 
lation, and  wealth  of  ths  dUEerent  counties  of 
the  state  tiie  labors,  burdens,  and  duties  of  their 
officers  greatly  differ,  and  thwefore,  in  order  to 
fix  their  compensation,  in  proportion  to  their 
responsIUIities  and  duties  some  kind  of  a  dassl- 
fication  must  be  adopted.** 

I  may  add  that  erery  moderately  informed 
person  knew  that  tbe  wealth  of  the  counties 
of  tlds  state  tmd  Increased  to  a  point  whwe 
tbey  all,  or  neaily  all,  bad  bee(»ne  counties 
of  tbe  first  class,  as  dasslfled  by  tbe  Laws 
of  1901.  That  a  real  necessity  existed  In  jus* 
tlce  to  the  county  officers  to  dunge  tba  dassl- 
flcaUoD  of  first'dasB  counties  so  that  officers 
of  counties  of  greater  wealth  should  receive 
just  salaries^  as  suggested  by  Judge  Boss, 
supra,  was  perfectly  apparent.  Obaptnr  61, 
making  tfae  suggested  dksnges,  was  passed 
by  the  L^dslatnre  89  days  after  tbe  (pinion 
Id  the  U<^Te  Uonnty  Case  was  filed  in  this 
omut. 

For  the  reasons  stated,  I  am  of  the  opinion 
that  (diapter  ftl.  Laws  ot  1917,  did  not  stand 
sospoided  by  sectt<m  17,  art  4,  during  tbe 
said  oflicers*  terms  of  <^ce ;  that  Uie  appet 
lants  correctly  paid  coun^  <AcerB  salaries 
in  amounts  fixed  by  said  <^pter  61,  Laws 
1917,  and,  as  a  consequoice,  tbe  trial  court 
erred  in  OTemiling  appellants  d^urrer. 
■  The  Judgmoit  should  be  reversed,  and  tbe 
cause  ronanded,  wltfa.instmctUms  to  sustain 
the  demurrer  and  dismiss  tbe  action. 

JOHN  WILSON  BOSS.  J..  concnr& 

HEINBT  D.  BOSS,  J.  (dissenting).  The 
question  Involved  Is  wbeOier  tbe  court's  ae- 
tlen  io  overruliug  tb«  demurrer  to  complaint 
and  entering  Judgmott  for  plaintlffs^Kwl- 
lees,  wss  omrect   Tbe  object  of  tbe  suit 


was  to  enjoin  the  det&adants  from  payliu; 
certain  coonfty  olBoeKm  of  Tavapai  countr* 
elected  ft»r  the  taxm  1917-1918,  salaries  under 
ttae  rsMrfiiwiMi^  and  Salary  Act  of  Uarcb 
14, 1917,  being  chapter  61.  Laws  of  1917,  for 
the  reasm  that  said  act  was  enacted  Bubse> 
qnent  to  the  bagtnwinj  of  tihe  term  of  said  of- 
ficers and  bicrsaaed  tbt&r  salaries  during 
tb^  tetm  vt  offloeb  iSielr  prsdeoessors  bad 
been  paid  salaries  under  tbe  Salary  Act  of 
1912  (Civil  Code  of  1913,  pais.  822&-3&4D,  and 
Uuy  b^eved  u^iea  thsy  were  elected  that 
th^  would  receive  tfae  same  salaries  as  their 
predecessors,  and  werev  In  fact,  paid  those 
salaries  tar  Oie  month  of  January,  1917. 
Howevw,  oa  February  8,  1018,  In  Hunt  v. 
MohaTe  Codbty,  IS  Arls.  480,  162  Pac;  600^ 
this  court  held  tbe  Salary  Act  of  1912  unoon- 
sUtutional.  Unta  other  valid  legMdatlon  fix- 
ing the  salaries  could  be  had,  county  officers 
corresponding  to  those  who  bad  been  paid 
salaries  before  stat^ood  were  required  to 
look,  for  their  salaries,  to  diapter  2,  tit.  26. 
Bevlsed  Statutes  of  1901,  and  amradments 
thereto,  and  those  county  officers  who,  under 
the  territorial  law,  were  paid  fees  and  not 
salaries,  were  to  receive  su(^  salaries  as  the 
board  of  supervisors  had  or  would  fix  for 
them.  This  difference  arises  by  force  of  tbe 
Ck>nstituUaQ.  Before  statehood,  some  of  the 
county  officers  were  compensated  in  fees,  and 
others  received  salaries.  The  Constitution 
abolished  the  fee  system,  and  provided  that 
all  state  and  countji  officers  should  be  paid 
fixed  and  definite  salaries.  Section  17,  art. 
22.  By  section  4,  art.  12,  boards  of  supervis- 
ors were  empowered  to  fix  salaries  of  coun- 
ty officers  for  whom  no  compensation  is  pro- 
vided ixy  law,  such  salaries  to  remain  In  force 
UQtU  changed  by  general  law.  Patty  v. 
County  of  Greenlee  14  Aria.  42i^  180  Pac. 
767. 

After  the  state  was  admitted  to  the  Un- 
ion, county  officers  who  had  be«i  paid  sala- 
ries before  statehood  under  chapter  2,  tit.  26, 
Revised  Statutes  of  1901,  continued  to  draw 
salaries  under  the  provisions  of  said  law  of 
1901,  and  those  who  had  Iwen  compensated  by 
fees  before  statehood  received  tbe  salaries 
fixed  by  the  boards  of  supervisors,  and  this 
ctmtinned  until  the  act  of  JSU2  ms  given  a 
place  among  our  laws.  Wfaen  the  act  of  1912 
fbund  a  place  among  our  laws,  county  offi- 
cers were  paid  the  salaries  therein  provided, 
except  those  then  In  office  under  salaries  fix- 
ed the  laws  of  1901  and  amendments 
tiiereta  last,  being  inhibited  from  ac* 

oepting  a  raise  of  salary  and  protected 
against  the  lowwlng  of  salary  during  tbe 
term  for  which  tbey  were  elected,  continued 
to  draw  tbe  salaries  fixed  by  the  territorial 
statute  during  the  years  1912, 1913.  and  1914. 
Hunt  T.  Mohave  Oountyr  •VP»;  County  ot 
Yuma  T.  Sturges,  IS  Aria.  S38, 140  Pac.  604. 

The  Question  involved  in  tbe  Hnnt  Case 
was  as  to  whether  tbe  county  assessor  at  Mo- 
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have  connty,  whose  term  was  1917  and  1918, 
Bbould  be  paid  th«  salary  fixed  bf  diapter  2, 
tit  2^  siqira.  It  being  the  oratoitloa  of  Hunt, 
flw  aBseaaor,  that  the  act  of  1912  was  unoon- 
stttatlonal,  and  tha^  13ierefi>r^  Us  salazr 
was  fixed  1^  tbe  territorial  law.  This  view 
was  ad<vited  by  tbls  court  It  haa  been  de- 
tided,  therefoi^  b9  this  court  that  the  Incnm- 
bents  of  comitT'  ntBaee  (of  whom  Hunt  was 
on^  b^re  the  act  of  Mardi  4,  1917,  was 
passed,  should  receire  the  salaries  fixed  by 
diapter  2,  tit  36,  snpra^ 

^tbe  dasalflcatlon  and  Salary  Act  oi  1B17 
Increased  the  salaries  of  ooon^  recorder. 
ooanQr  treasurer,  covnl^  attorney,  comity  as- 
sessor, and  Biqwrlntendent  ot  pnUlc  sdMols, 
orer  the  salaries  allowed  to  these  same  ofil- 
oera  mider  ttie  law  when  they  Atered  upon 
tlMir  duties  as  sn<ih  offloers.  Secttim  17»  arti* 
<Ae  4,  of  the  Gonstltntlon  provides-. 

'TTbe  Legislature  aball  never  grant  any  extra 
compeoBBtion  to  any  public  officer,  agent,  eerv- 
ant,  or  contraetor,  after  the  services  shall  have 
been  rendered  or  the  contraet  entoed  Into,  nor 
shall  the  eosapaisation  of  any  pablie  officer  be 
Increased  or  diminished  dorins  his  term  of  of- 
fice." 

If  the  board  of  saperrlsors  are  permitted 
to  pay  the  salaries  to  the  named  officers  fix- 
ed by  the  law  of  1917,  inasmuch  as  there  was 
a  salary  already  attached  to  the  office  occu- 
pied by  them,  to  wit,  the  salaries  fixed  by 
diapter  2,  tit  26,  supra,  It  weuld  result  in 
an  Increase  of  their  compensation,  and  be  a 
dear  violation  of  the  terms  of  the  constitu- 
tional provision  just  quoted.  If  the  con- 
struction already  given  this  provision  of  the 
Constitation  by  this  court  la  allowed  to  stand, 
and  I  think  It  Is  a  correct  exposition  of  the 
law,  the  action  of  the  board  of  supervisors,  in 
paying  and  threatening  to  continue  to  pay 
salaries  under  the  law  of  1917  to  the  named 
officers.  Is  unauthorized  by  law.  In  the 
Sturges  Case,  supra,  16  Ariz.  640,  140  Pac. 
SOi,  this  court  said: 

"It  ii  at  once  seen  that  the  oonatitntiiHial  re- 
strictioh  is  an  abridgment  of  the  lawmalcing 
power  to  either  Increase  or  diminish  that  com- 
pensation of  the  officer  during  his  term,  and 
which  was  prescribed  for  and  as  an  Incident  to 
the  office  at  the  beginning  of  his  term;  that 
during  his  term  of  office  tke  public  officer  enjoys 
exemption  from  legislative  interference  and  con- 
trol over  the  amount  of  his  compensation^  and 
at  the  same  time  has  a  curb  put  upon  his  activi- 
ty la  Uie  direction  of  an  increase  of  compensa- 
tion, whether  such  activity  bo  worthy  or  per- 
nicious. •  • 

The  appellants  contend  that  since  the  Sala- 
ry Act  of  1912  was  declared  unconstitutional, 
the  aoJy  lawful  expression  of  the  Legislature 
as  to  salaries  of  officers  Is  contained  In  the 
salary  law  of  1917  and  that  Inasmndi  as  un- 
der the  Constltufloa  the  power  of  flixtaig  sal- 
aries Is  glren  to  the  LeKlslatm:>^  until  that 
powtt  la  ezotdsed  and  the  salaries  pnma- 


nently  fixed,  there  has  been  no  raising  or 
lowering  of  saUrles  within  the  meanliv  of 
the  GMistltntton,  and  they  dt^  as  snstatailns 
tiie  proposition,  tb»  following  caaes:  Sttne  t. 
Pryw,  108  Ky.  616,  46  8.  W.  1063. 1136;  Pur- 
cell  v.  Parks,  82  m.  846;  State  t.  McDowell, 
10  Keb.  442,  27  N.  W.  438;  Backer  t.  Supeiv 
visors,  7  W.  Ta.  6^. 

I  have  examined  the  dtatioDS,  and  do  not 
see  that  they  sustain  the  proposition  ad- 
vanced by  appellanta.  Tba  McDowell  Oase 
lays  down  ttds  proposltloa  ot  law:  WhttB  at 
Oie  time  an  (^cer  is  dected  to  an  oOcOf 
there  Is  no  sslary  fixed  and  attached  to  the 
office  because  the  constituted  antlunily  to  fix 
the  salary  has  failed  to  act  It  Is  not  a  tIo- 
lathm  of  the  oonatltntloDal  Inhlbltloo  against 
Increasing  or  decrea^g  salaries  during  the 
ofiker's  term  If  the  properly  constituted  au- 
thority, after  Oie  beginning  ot  bis  term,  fixes 
his  salary. 

The  Pnrcell  and  Ru<^er  Gases  annoonos 
the  same  rule,  and  this  court  in  Patty  r. 
Greenlee  County,  supra,  dtlng  Rudwr  r. 
Supervisors,  hdd  that  the  salary  fixed  by 
the  board  of  supervisors  for  the  sheriff  of 
said  county  was  only  temporary  and  was 
superseded  by  a  general  law  fixing  salary 
passed  during  the  term  of  the  sheriff. 

I  have  carefully  read  the  Kentudcy  case, 
and  am  not  particularly  Impressed  with  the 
reasoning.  I  thlnlt  the  dlaseutlng  opinion  by 
Justice  Waddell  more  correctly  states  the 
law  than  the  prevailing  (^pinion. 

It  Is  also  oonteoded  by  appellants  that 
county  officers  of  the  state  are  not  the  same 
as  they  were  under  the  territory,  even  though 
of  the  same  name  and  charged  with  the  same 
functions  and  duties,  and,  that  being  so, 
they  say,  the  salary  law  of  1901  as  amended 
has  no  application  to  these  offices  under 
statehood.  They  rely  upon  section  S,  article 
12,  of  the  Constitution,  which  names  the 
county  officers  subject  to  disnge  law,  and 
states  that  they  "are  hereto  created."  The 
county  officers  named  correspond  with  those 
under  the  territory,  except  the  pnbllc  prose- 
cutor of  the  county  Is  called  "county  atto«^ 
n^'  instead  of  "district  attorney,"  as  for- 
merly. However,  the  functions  tiad  dotted 
of  these  officers  undw  the-  new  arrangement 
are  the  same,  or  practically  the  same,  as  un- 
der the  old.  Section  6  of  artlde  22  provides: 

"All  territorial,  district  county,  and  prednct 
officers  who  may  be  In  office  at  the  time,  of  the 
admission  of  the  state  Into  the  Union  shall  hold 
their  respective  offices  until  their  successors 
Shan  have  qualified.  •  ■  •  *  •* 

In  addition  to  the  officers  being  the  same  la 
name  and  function,  this  provision  ot  the 
Constitution,  by  direct  and  express  language, 
extended  the  term  of  territorial  officers  over 
Into  and  made  them  state  officers.  Besides. 
In  some  cases  decided  by  tills  court  county 
officers  ot  the  state  have  been  recognised  mm 
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snccesson  to  territorial  eonnty  officers,  and 
territorial  laws  haTe  been  carried  forward 
and  enforced  as  state  laws  nnder  the  pnv- 
▼Idons  of  section  2,  article  22|  of  tlie  Gonstl- 
tntlm,  wbereln  it  is  said: 

"All  laws  of  the  territory  •  •  •  now  In 
force,  not  repugnant  to  this  Constitution,  shall 
remain  in  force  as  laws  of  the  state  of  Arizona 
until  they  expire  by  their  own  limitations  or 
are  altered  or  repealed  by  law.  •  • 

That  Is  especially  true  of  the  fee  and  sal- 
ary law  as  contained  In  chapter  2,  tit.  26, 
Revised  Statutes  of  1901.  County  of  Yuma 
T.  Stnrges,  sopra ;  Hunt  v.  County  of  Mo- 
have, supra ;  Phtlllps  t.  Conntf  of  Orabam, 
17  Ariz.  208,  149  Pac  705. 

The  contention  Is  also  made  that,  inas- 
much as  the  act  of  1017  was  passed  wlt^  the 
emergency  clause,  it  was  a  legislative  con- 
struction of  the  provisions  <tf  the  Constitu- 
tion affecting  county  officers  and  their  sal- 
aries, and  that  this  court  may,  with  pro- 
priety, adopt  that  construction  as  its  own. 
This  rule  of  construction  U  applied,  as  I 
nuderstand  It,  only  when  the  subject-matter 
Is  Involved  in  donbt.  as  when  either  cod- 
stmction  contended  for  might  be  adopted 
without  dfdng  violence  to  the  language  em- 
ployed. Bat  if  the  language  used  sets  forth 
clearly  the  meaning  Intended,  then  there  Is 
DO  roodi  for  coDStmctlon  ^tber  by  the  court 
or  Legislature,  and  neither  may  act  law- 
fully out  of  the  boondB  and  limits  as  fixed 
by  the  Constitution. 

The  case  cited  to  sustain  appellants  on 
this  proposltiuk  to  State  ex  rel.  Wells  t. 
Tlngey,  M  Utah.  22S.  67  Pac  88,  wbereln 
It  was  held,  under  tb»  peculiar  wording  of 
tbdr  OonstltDtion,  Out  die  salary  of  the 
Oovemor  of  Utah  could  be  Increaaed  from 
12^000  to  HOOO  during  tala  Inenmbent^  wl13i- 
oDt  violating  the  ctmstltDtlanal  InbiUttonB 
agalnit  Increaring  nlaries.  SecOon  20,  ar- 
ticle 7,  of  tbe  Utah  Constltntlon,  In  addition 
to  tbe  i^ovlaloD  lidilbttlng  an  Increase  or  de- 
crease of  an  friDoer'B  salary  during  bis  In- 
cumbency, contains  Ada  pnnlslfHi : 

"The  compensatioQ  of  the  officers  provided  tor 
1^  this  article,  until  (riherwlse  provided  by  law, 
is  fixed  as  follows:  Ctovemor,  two  thoussnd  dot- 
Ian  per  aanum,**  etc^ 

T^e  court  took  the  view  that  tbe  expres- 
sion '^til  otherwise  provided  tqr  law" 
means  statutory  law,  and  that  Uie  I^eglsla- 
tnre  could  lawfully  tiiange  tbe  salary  at- 
tadied  by  tbe  Constitution  to  tbe  office  of 
Governor  to  take  effect  during  that  officer's 
term,  and  that  tbe  salary  fixed  by  tbe  Con- 
stltutioD  was  only  intended  to  stand  until 
the  l^rtslatlve  power  to  regulate  salaries 
wan  exercised. 

We  have  no  such  constltntlonal  provision 
affccttng  salaries  of  comity  officers.  Section 
4,  article  12,  reads; 


board  of  supervisors  of  eadi  county  Is 
hereby  empowered  to  fix  salaries  for  all  county 
and  prednet  officers  wltUn  sodi  coun^  for 
whom  no  compenution  is  provided  by  law,  and 
the  salaries  bo  fixed  shall  remain  In  full  fores 
and  effect  nntil  changed  by  general  law." 

We  have  held  that  salaries  fixed  by  boards 
of  supervisors  under  this  provision  may  be 
changed  by  goieral  law  during  tbe  incum- 
bency of  the  officer.  Impliedly,  if  not  direct*, 
ly,  it  has  also  been  decided  that  the  officers 
whose  salaries  are  here  in  cwitroversy  are 
officers  "for  whom  compensation  was  pro- 
vided by  law,"  to  wit,  the  laws  of  1001  and 
amendments  thereto.  See  Arizona  cases  cit- 
ed supra. 

There  Is  no  similarity  between  tbe  omsti' 
tatlonal  provisions  construed  In  the  Tlngey 
Case  and  the  provisions  of  our  organic  law, 
especially  as  they  affect  county  officers  and 
their  compmsatlon.  Tbe  reasoning  of  that 
case,  then,  cannot  assist  us  In  arriving  at  a 
correct  condualon  in  tbe  matter  before  us. 

If  the  Classification  and  Salary  Act  of 
1017  be  held  to  have  taben  ^ect  In  all  re- 
spects upon  the  date  of  Its  passage  and  ap- 
proval, it  would  repeal  the  salary  law  of 
1001  and  amendments  thereto,  and,  since  It 
would  Increase  the  eompensatiou  of  the  fol- 
lowing cheers  during  their  term  of  office 
to  wit,  county  recorder,  county  treasurer, 
county  attorney,  county  assessor,  and  coun- 
ty superintendent  of  schools,  it  would,  to 
that  extent,  be  unconstitutional  and  void 
and,  besides,  leave  them  without  any  c(Kn- 
pensatlon  whatever.  I  think  tbe  beUer  view 
to  take  of  the  act  of  1017  is  that  tbe  Legis- 
lature intended  It  to  be  effecttre  at  once  In 
cases  wben  no  compensation  bad  been  pro- 
vided by  law,  sodi  as  sbarlff,  coonty  <^k, 
and  deputy  county  officers  and  clerks,  and 
th^  It  sbonld  be  poa^mod  aa  to  those  pub- 
lic officers  who  are  already  i«ovided  cosn- 
pensatlon  biy  aome  provUHon  of  law.  Hda 
cnuductkm  will  proBcrvft  the  law  of  1017  In 
Its  Integrity  and  at  tiie  aanw  tbne  eecnze  to 
the  county  officers  named  compensation  un-^ 
der  tbe  Laws  ot  1901  which  It  evidently  was 
not  tiie  Intentlffli  to  rqieal  until  other  sat 
arlea  could  ba  fwovlded  hr  law  without  Im- 
pinging the  constitutional  provision  against 
Increasing  or  dlmlnliiWng  the  compensation 
of  a  pvblle  oBxier  during  bis  term  of  office. 

I  bate  thus  far  ocmsidered  the  reasons 
contended  for  by  appellants  as  to  why  th« 
named  officers  should  be  paid  salaries  nnder 
cbalMAr  61,  Laws  of  1917,  and,  to  my  satla- 
ftictloa  at  least,  shown  that  to  do  so  Is  a 
plain  violation  of  tbe  constitutional  pnAtbi- 
tlon  against  increasing  or  decreasing  com- 
pensstlon  of  a  public  officer  daring  his  term 
of  office. 

Tbe  oplnl<m  of  tbe  Chief  Justice  Is  an  ad- 
mission that  tbe  compensation  It  allows  the 
named  officers  Is  an  Increase  over  the  salary 
attached  to  their  offices  at  the  time  of  their 
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elecUon  and  Inductfon  into  office.  It  con- 
cedes that  tbese  offloera  wwa  pioperly  and 
lc«aU7  paid  their  salaries  as  provided  in 
chapter  2,  title  26.  Berised  Statutes  of  1901, 
and  amendments  thereto,  and  says : 

"These  lawa  vtte  not  repugnant  to  the  Con- 
stitutiott,  but  ther  were  in  harmony  with  the 
policy  dedarlng  tor  a  ayatem  of  compensating 
officers  b7  fixed  and  definite  salaries." 

Here,  then,  is  the  Gonstltntlon  Itself,  ac- 
cording to  the  majority  opinion,  proridlhg 
compensation  for  such  officers  by  carrying 
forward  the  territorial  salary  law  and  In 
direct  terms  making  It  applicable  to  the  same 
cheers  under  statehood.  In  other  words,  the 
Constitution,  In  effect,  said:  The  county  re- 
corder, treasurer,  attorney,  assessor,  and 
superlntmdent  of  schools,  under  state  or- 
ganization, shall  recdTe  the  same  salaries 
they  received  under  territorial  organtxatlon, 
and  those  salaries  shall  not  be  Increased  or 
decreased  during  their  term  of  office.  If  the 
Constitution  qpuld  provide  aalarles  in  that 
manner,  and  of  course  it  could,  It  could 
likewise  forbid  any  changes  therein  during 
the  term  of  office.  The  constitutional  in- 
biUtlon  against  Increasing  or  decreasing 
salaries  Is  general,  applying  with  equal  force 
and  propriety  to  salaries  fixed  by  the  Con- 
stitution by  the  adoptdcm  of  territorial  sal- 
aries, as  it  does  to  l^slatlon  flzlnK  salaries 
pursuant  to  the  Constltutloa.  Such  a  con- 
struction would  not  disturb  nor  contravene 
the  evident  policy  found  In  the  fundamental 
law  of  doing  away  with  fees  and  compen- 
sating officers  by  fixed  and  definite  salaries, 
as  the  majority  would  have  <me  tlilnk.  It 
would  SDstain,  rather  than  contravene,  the 
policy  of  fixed  and  definite  salaries. 

The  citation  of  Patty  v.  Greenlee  Cotmty 
as  authority  for  the  ruling  in  this  case  Is 
about  as  far-fetched  as  <»ie  could  imagine. 
The  question  In  tliat  case  was  as  to  whether 
the  Legislature  could  pass  a  general  law 
dianglng  the  salary  of  the  sheriff  of  Green- 
lee connty  during  h^s  term  of  office,  his  sal- 
ary having  been  fixed  by  the  board  of  enper- 
risors  under  section  4,  artlde  12,  of  the  Con- 
stitution, wherein  the  board  was  empowered 
to  fix  the  salary  of  certain  officers,  among 
others,  sheriffs,  which  "salaries  so  fixed 
shall  remain  in  full  force  and  effect  until 
changed  by  gttwral  law."  This  language 
plainly  implies  that  tlie  Letfslatnre  may 
change  the  salary  fixed  by  the  board  <rf  su- 
pervisors at  any  time,  and  the  Fatty  Case, 
passing  upon  the  contention  of  the  sheriff  of 
Greenlee  coanty  lhat  his  salary  could  not  be 
decreased  during  his  tmn  of  office,  gave  ef- 
fect to  the  very  plain  langoage  of  tlie  Oon- 
stitutton  Just  quoted  and  held  that  a  salary 
fixed  by  goieral  legislation  passed  during 
the  term  of  the  sheriff's  office  took  the  place 
of  tlie  salary  fixed  by  the  board  of  super- 
Tlsora.  The  provi^Mi  of  the  Constltntion 
that  empowers  the  board  of  snpervisors  to 


fix  the  compensation  of  certidn  ofltcers  who 
bad  theretofore  been  compensated  In  fees, 
also  limits  the  Ume  snCh  salary  riiall  be  paid 
to  tlie  enactment  of  general  legislation  on 
that  subject  The  voy  fact  that  the  Legis- 
lature la  glvei\  power  to  change  official  com- 
pensation In  certain  instances  would  seem, 
according  to  a  wdl-known  rule  of  construc- 
tion, to  prohibit  a  change  in  any  case  not 
falling  witiklo  the  exceptions.  Other  cases  in 
which  the  Legislature  is  empowered  to 
change  the  compoisation  of  an  officer  during 
bis  tma  of  office  are  expready  provided  for 
by  the  Constltntion  Itself.  See  sectikm  14, 
article  6>  wher^  it  is  provided  tibat  the 
judges  of  the  Supreme  Court  sliaU  appoint  a 
reporter  tor  the  decisions  of  that  court  and 
fix  his  salary  "until  sudt  salary  shall  be 
determined  by  law."  Also  section  17,  article 
6,  In  which  the  Judges  of  the  Sapreme  Court 
are  authorized  to  appf^t  a  clerk  of  that 
court  and  fix  his  salary  "until  such  salary 
shall  be  determined  by  law."  Also  section 
18,  In  which  It  is  provided  that  the  board  of 
supervisors  shall  fix  the  salary  of  the  clerk 
of  the  superior  court  "nntll  such  salary  shall 
be  fixed  by  law."  But  nowhere  Is  it  provid- 
ed, either  directly  or  by  impUcatlon  for  that 
matter,  that  territorial  compensation,  adopt- 
ed by  the  Constitution  as  the  comi>ensation 
to  be  paid  the  same  officers  after  statehood, 
could  be  increased  or  diminished  by  legisla- 
tive act  or  otherwise,  daring  the  officers' 
terms. 

The  observation  quoted  from  the  Patty 
Case  by  the  majority,  to  the  effect  that  the 
general  scheme  of  uniformity  of  salaries 
provided  in  the  Oonstltutton  could  not  be  de- 
feated or  postponed  by  allowing  the  salaries 
fixed  by  the  boards  of  supervisors  to  be  paid 
officers  after  the  Legislature  had  acted,  had 
no  reference  whatever  to  salaries  find  by 
the  Constitution,  either  by  adoption  or  by 
direct  terms.  The  framers  of  the  Constitu- 
tion knew,  with  14  different  boards  of  super- 
visors acting  In  that  many  counties,  all  la- 
dependent  of  each  other,  there  could  be  no 
uniformity  of  salary,  and  it  was  therefore 
provided  that  the  compensation  fixed  by  the 
boards  should  last  only  so  long  as  there  was 
a  failure  of  legislative  action  or  unttl  diang- 
ed  by  general  law. 

The  majority  opinion  seems  to  concede 
that  compensation  "definitely  fixed  or  pre- 
scribed by  law,  either  by  the  Constltutitn  of 
the  state,  or  by  some  statute  made  In  pur- 
suance thereof,"  cannot  be  changed  during 
the  term  of  office,  and  quotes  from  the  Ruck- 
er  Case  to  that  effect 

My  positicMi  is— and  it  seems  unassailable 
—that  when  the  state  Constltntion  adopted 
the  salary  act  of  Uie  territwy  for  the  named 
officers  under  statehood,  the  compensation  of 
suCh  officers  was  definitely  fixed  and  pre- 
scribed by  th»  Constitution  of  tb»  states 
What  was  held  In  the  Rucker  Case  was  that 
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compoisatlon  of  an  officer  fixed  by  the  board 
of  sapervlaors  might  be  changed  by  legisla- 
tion during  the  officer's  term,  the  holding  oi 
this  court  In  the  Patty  Case. 

The  StnrgeB  Case,  while  cited  as  sustaln- 
tag  the  oplnlMi  of  tiie  OiAef  Justice,  Is  as  di- 
rectly opposed  to  his  conclusion  as  It  Is  pos- 
sible. It  announces  the  universal  rule,  so  far 
u  I  know,  that  the  compensation  of  an  offi- 
ce may  not  be  kicreased  or  decreased  during 
his  term  as  against  a  ocmstltutional  probild- 
tlon  like  ours,  providing  that  compensation 
had  baas  fixed  by  the  C<»)8tltution  or  a  law 
Id  parsnance  thereof.  The  salary  of  these 
officers  waa  fixed  by  the  Gwstitution  wh«i  It 
adopted  chapter  2,  title  26,  being  the  salary 
act  of  the  territory.  Tba  Stnrges  Case  not 
only  falls  to  support  the  majority  opinion, 
bat  la  direct  terms  holds  to  the  contrary. 
Stnrgea  was  Indocted  Into  ofilce  Febmaxy  14, 
1912.  and  his  terra  expired  December  81, 
1914.  The  controversy  was  over  his  com- 
pensation for  the  month  ot  Sevbembw,  1913. 
One  of  the  contentions  in  the  case  was  that 
Stari^  compensation  was  fixed  by  chapter 
S3,  Laws  of  1912.  Of  this  contention  we 
aald: 

"This  act  is  not  applicable  to  the  appellee, 
for  the  reasflD  tbat  sodi  application  Is  pnn 
united  by  section  IT,  artlde  4,  of  the  OoBsti- 
tntlMi.  which  foiUda  the  Inenasa  w  dimbuitioii 
of  the  compeoHStion  of  any  public  oflloer  dor- 
ins  bis  torn  of  offlceu" 

It  was  decided  t3iat  an>ellee,  Sturges, 
should  receive  his  compensation  under  chap- 
ter 2,  tit  26,  Laws  of  1901.  At  the  time  the 
decisicm  in  the  Stni^es  Case  was  written, 
the  con^tutionallty  of  chapter  93,  Laws  of 
1912,  bad  not  been  questioned,  and  the  decl- 
aim proceeded  uiwn  the  theory  that  that  act 
was  constttntlona].  and  that  to  allow  ^e 
salaries  it  provided  would  be  In  violation  of 
aectioa  17,  art.  4t  supra.  The  exact  question 
we  have  before  as,  decided  diametrically  op- 
posed to  ttie  majority  opinion,  yet  cited  to 
■aatala  It 

My  apology  for  taking  so  much  q>ace  to 
state  my  views  In  Ola  case  Is  that  a  great 
number  of  other  cases  pending  In  this  court 
are  ffisposed  of  by  this  oplnltuL  BesldeB,  ot 


course.  It  opens  the  door  to  those  who  have 
accepted  the  salaries  provided  for  by  chap- 
ter 2,  title  26,  of  the  Laws  of  1901,  or  who 
have  accepted  salaries  under  later  provi- 
sions of  the  law,  to  make  claim  for  addition- 
al Bunw  or  the  increase  provided  b!y  diapter 
61.  LawB  of  1917. 


BnBGBSS  V.  APAOHB  OOUMTT. 
(No.  U»9.) 

(Supreme  Court  of  Arlz<ma,    Jan.  S,  1919J 

Appeal  from  SupMior  Goort,  ApsdiB  Coonty; 

George  H.  Crosby,  Jr.,  Judge 

Action  by  Joseph  Burgess  against  Apache 
County.  From  judgmfint  rendered,  plaintiff  ap- 
peals. Affirmed. 

T.  W.  Ndson,  of  St.  Johns,  and  B.  3.  Clarir:, 
of  Prescott,  for  appellant. 
A  S.  Gibbons,  of  St  Johns,  for  appdiee. 

PER  OUBIAM.  This  action  was  commenced 
on-  the  24a  day  of  Haxdi,  1917,  by  the  county 
treasurer  ot  Ajiadke  county,  to  recover  badi 
salary  for  the  yean  UAS  and  1916.  From  the 
BtiiMilation  of  faots  in  the  record,  it  appears 
tiiat  Apache  county  was,  daring  said  years,  a 
county  of  tbe  first  class,  containing  property  of 
an  equalised,  assessed  valuation  of  more  than 
f8,000>000  and  less  than  $9,000^000;  that  dur- 
ing saM  two  years  plaintiff  was  paid  as  his  sal- 
ary, the  sum  of  $8,000;  He  claims  the  right 
to  a  salary  of  12,200  a  year,  a  total  sum  of 
$4,400  for  die  two  yeaik  The  action-  Is  to  f e- 
covw  the  bslsnoe  of  $1,400^  The  county  Intet^ 
posed  the  oa»>year  statute  of  limitation,  vis. 
snbd.  8,  par.  709,  a  S.  A.  1913.  The  trial 
court  rendered  judgment  for  the  plaintiff  for 
the  sum  ot  $612.60,  stating  that  the  same  was 
allowed  as  and  for  plaintiff's  "ha<^  salary  due 
him  for  tiie  last  lOH  months  of  the  year  1916, 
it  being  the  ruling  of  this  court  that  plaintiff's 
daiot  tot  Imtik  salary  tb  barred]  by  tiie  one* 
year  statote  of  Umltatloa." 

From  the  Ju^mmt  the  plaintiff  appeals,  and 
assigns  as  error  the  said  ruling. 

On  the  authority  of  Santa  Cruz  County  v. 
McEnight,  No.  1604,  decided  December  31, 
1918, 177  Pac.  256,  the  judgment  must  be  affirm- 
ed, for  tbe  reason  that  the  same  question  here 
presented  was  decided  in  that  case  adversely  to 
this  appellant's  contention. 

Hie  judgmttit  is  thei^osa  afllraMd. 
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SANTA  OBUZ  COUNTY  t.  BARHAKT. 
(No.  1603.) 

(SaproM  Court  of  Ariaona.  Ju.  8,  1919.) 

A^wal  ftmn  Sapeiior  Comt,  Santa  Omi 
GoDDtr;  S>  Ifc  Pattee,  Judge. 

Action  by  RaTmond  R.  Esriisrt  against  Santa 
One  Ooanl7*  Judgment  for  itlatntM,  and  de- 
fendant ai^ieala.  Aflbmed. 

Wiley  B.  Jones,  Atty.  Gen.,  W.  P.  Geary, 
George  W.  Harben,  and  Louis  B.  Whitney,  Asst. 
Attya.  Gen.,  and  Oharies  JU  Hardjp  Oo.  Atty.. 
of  Nogales,  for  anwllant. 

S.  V.  Noon  and  Duffy  &  Pnrdom,  all  of  No< 
gales,  for  appellee. 

HE}NRT  D.  ROSS,  J.  Appellee  served  appel- 
lant coanty  as  Its  treasurer  during  the  years 
1015  and  191S.  He  vas  paid  an  annaal  salary 
of  $1,800  as  provided  in  paragraph  8236,  Civil 
CSode  of  1813.  He  claims  he  was  entitled  to  a 
aalary  of  92,^,  aa  provided  In  pan^raph  2611, 
Revised  Statutes  of  1901.  Hla  eoi^plaint  «aa 
filed  March  81,  1917. 

The  anaver  did  not  interpose  the  plea  of  the 
one-year  statute  of  limitations,  and,  aa  a  con- 
sequence, we  have  nothing  to  do  but  afflnn  the 
judgment.  Chapter  80,  Laws  of  1917.  did  not 
take  effect  until  a  long  time  after  this  action 
was  commenced.  Santa  CJrus  Ooun^  Mc- 
Knight,  177  Pac.  2S6,  just  deddad;  Yuma 
Goontj  T.  Hodges,  177  Fhc  270,  just  decided. 

ODNmNOHAJff,  a  J.,  and  JOHN  WILSON 
ROSS,  3^  coneiir. 


YtTMA  COUNTY  v.  HODGES. 

(Supreme  Court  of  Arizona.  Jan.  8,  1919.) 

L  OoTTimn  «=b70"<—  *'CQmm  or  B^bst 
GusB**— Abbessid  VALtranoN. 
It  being  conceded  that  defendant  county, 
frran  S^tember  1,  1918,  to  March  15,  1917.  in- 
clusive, bad  property  of  the  eqnalized  valuation 
of  f 18.280,669iI0,  it  waa  a  county  of  the  first 
dass  for  the  purpose  of  fixing  salaries  of  county 
officers. 

2.  LnciTATioir  or  Aonom  «=b84(1)-CiiAiiib 
voB  8AU.BXKB— LncnATxma. 
In  suit  to  recover  balance  at  salaries  due 

officers  of  defendant  county,  trial  court  should 
in  view  of  defense  of  one-year  statute  of  limi- 
tations (Civ.  Ciode  1918,  par.  709,  subd.  8),  have 
rendered  judgment  for  plaintiff  only  for  aggre- 
gate sum  acmiing  within  one  year  o<  commence* 
ment  of  auit. 

Appeal  trma  Superior  Court,  Ytima  Coun- 
ty; Frank  Baxter,  Judge. 

Actioa  by  James  T.  Hodsea  against  Yuma 
Oonnty.  Jadsmeoit  for  lAalntur,  and  defend- 
ant appeals.  Rereraed  and  remanded,  with 
Instructions. 


H.  Wupperman,  Co.  Atty..  and  Fred  L.  In- 
graham,  Deputy  Co.  Atty.,  both  of  Yuma  (W. 
B.  Ryan,  of  Phoenix,  of  counsel),  for  appel- 
lant 

Clement  H.  Coleman,  of  Yuma,  for  appel- 
lee. 

PDR  -CURIAM,  onils  action  was  oom- 
menoed  on  the  9th  day  of  May,  1917,  by  the 
Biq;>ellee,  as  plaintiff,  to  recover  $1,066.89, 
allied  to  be  due  him  as  the  unpaid  balanoe 
of  his  official  salary  while  coanty  recorder 
of  defoidant  county.  The  plalntUT  perft>rm- 
ed  the  duties  of  said  <^ce  from  the  Ist  day 
of  S^>tember,  1013,  to  the  1st  day  of  Jann- 
ary,  1917,  for  which  service  he  rec^ved,  as 
salary,  the  total  sum  of  $6.933J.l. 

His  second  cause  of  actl<m  is  based  upon 
the  assigned  claim  of  A.  B.  Bnng  for  tlw 
sum  of  11,150.21,  as  unpaid  balances  ■  due 
said  Ming  (m  account  of  salary  aa  county  as- 
sessor <rf  Yuma  county,  from  the  1st  day  of 
September,  1918,  to  and  Inclndlng  the  IStb 
day  of  March,  1917,  for  which  service  be 
rec^ved  the  sum  of  87.8^.76. 

His  ^rd  cause  of  acticm  Is  based  upon  the 
assigned  claim  d  W.  D.  Riley,  Qie  county 
treasurer  of.  Yuma  county  from  the  1st  day 
of  January,  1914,  for  the  sum  <a  fSS2.06,  for 
unpaid  balances  of  the  salary  of  said  offloer 
frcan  said  January  1,  1914,  to  and  including 
the  16th  day  pf  Mardi,  1917,  for  whidi  swr- 
ice  said  officer  recdved,  as  aalaxy,  the  sura 
of  84,968.70. 

His  fourth  cauBB  of  action  is  based  on  the 
assigned  dalm  of  B.  F.  Hopkins  tor  the  sum 
of  1266.66,  aa  the  unpaid  balances  due  said 
B.  F.  H<v)kin8  on  account  of  salary  as  mem- 
ber of  the  board  of  supervisors  of  said  ooua- 
ty  tronx  the  Ist  day  of  September,  1013.  to 
and  including  Oie  81st  day  of  Decembo*, 
1914,  during  the  time  said  Hopkins  perform- 
ed the  duties  of  said  office.  During  said 
period  he  reoelTed,  on  account  of  salary,  the 
sum  of  $1,338^. 

His  fifth  causB  of  actlOD  Is  based  uptm  the 
assigned  dalm  of  J.  A.  Donovan  for  the  sum 
of  9000  as  the  unpaid  balaiKes  due  said  Doo- 
oran  on  account  of  salary  as  dialrman  of 
the  board  of  snparisors  of  said  county  from 
tlie  1st  day  of  January.  1915.  to  and  Indud* 
ing  the  8lBt  day  of  December,  1916^  during 
which  period  of  time  said  Donovan  served  in 
said  office.  During  said  period  of  time  said 
Donovan  received,  on  accotmt  of  salary,  the 
sum  of  $2,400. 

His  dxth  cause  of  action  la  based  upon  tiie 
assigned  c3alm  of  Ike  Proebstel  f6r  the  sum 
of  8729.16,  of  Thlch  sum  the  sum  of  $666.66 
Is  daimed  aa  the  balances  due  said  Proebst^ 
on  account  of  his  salary  aa  member  of  the 
board  of  supervisors  of  Yuma  county  from 
the  lat  day  of  September,  IMS,  to  and  Includ- 
ing the  8lst  day  of  December,  1916.  during 
which  period  he  received,  on  account  of  aal- 
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ary,  the  som  of  $3,333^,  snd  of  said  sum, 
the  claim  for  the  sum  of  162.50,  as  the  bal- 
ances due  said  Pro^stel  on  account  of  his 
salary  as  chairman  of  the  board  of  super- 
visors of  said  county  from  the  1st  day  ot 
January,  1917,  to  the  15th  day  of  March. 
1017,  during  which  last-mentioned  period 
said  Proebstel  performed  the  duties  of  said 
oSlce  of  <^lrman  of  tbe  board  of  supervis- 
ors, and  received,  on  account  of  salary,  for 
his  services  the  sum  of  $250. 

His  seventh  cause  of  action  Is  based  upon 
the  assigned  daim  of  F.  E.  EJUlott  for  the 
nun  of  9400,  as  the  balances  due  him  on  ao' 
ocKint  of  salary  as  the  dialrman  of  the  board 
of  SQpervlsorB  from  the  Ist  day  of  September, 
1913,  to  and  indndlug  the  Slat  day  ct  De- 
cember,  1914,  during  wMcii  period  the  said 
Elliott  received,  on  accoimt  of  his  salary 
as  such  officer,  the  sum  of  $1,600,  also  tbe 
further  claim  of  the  sum  of  (41.66  as  a  bal- 
ance due  the  said  SUlott  on  account  of  his 
aalaiy  as  monber  of  tbe  board  of  mpervla- 
on  of  nld  oooBty  tnm  the  1st  day  of  Jana- 
aij,  3917,  to  and  indndlng  the  Uttti  day  of 
If  ardi,  191T,  daring  trbidi  pttiod  of  time  the 
Bald  Elliott  perftmned  the  duties  of  said  of- 
lloe  and  received,  as  salary,  the  sam  of 
«208.33. 

His  eiifbth  cause  of  action  Is  based  nponthe 
asdgned  daim  John  Kiannsey  for  the 
mm  of  I44L66  as  the  balance^  due  blig  on 
account  of  aalaiy  as  a  member  of  the  board 
of  superrlsoTB  of  Yuma  ooonty  tnm  the  1st 
day  of  January,  1015,  to  the  15th  day  of 
MavGta.  1917.  dtiilng  whixSx  verUA  of  time  tbe 
said  Bhannsey  performed  the  duties  of  said 
office,  and  received,  oa  aeoount  of  salary,  the 
sum  of  12,208.88. 

[1]  TbB  ooonty  of  Ymna,  duitng  the  times 
mratloned  In  the  complaint,  is  cmceded  to 
have  been  a  county  havli^  i^roperty  of  the 
equalized,  assessed  valuation  of  113,280,659.- 
60,  and  was  therefore  a  county  of  the  first 
dasB  for  the  purpose  of  fixing  salaries  of 
comity  officers. 

[2]  The  deftedant  interposed  the  one-year 
statute  of  llmltatioa  (subdlvlslmt  S,  par.  709, 
B.  S.  A.  1918)  as  a  defense  to  said  several 
causefl  ot  action.  The  trial  court  disallowed 
the  defense^  and  rendered  Judgment  for  tbe 
idolntUt  for  the  aggregate  amount  of  bis 
dalms.  The  coun^  am>eals,  and  asidgns  as 
error  sudi  ruling  of  the  court 

We  havfl  decided.  In  Santa  Oruz  County  v. 
McKnlg^t,  177  Pac.  206,  not  yet  ofildally  re- 
ported, opinion  filed  December  31,  1018,  that 
said  statute  of  limitation  does  ai^ly  to  such 
cases,  and,  when  pleaded,  bars  a  recovery 
of  back  salary  due  and  payable  a  year  or 
more  prior  to  the  commencement  of  the  ac- 
tion. We  adhere  to  that  decision.  The  con- 
sequence is  that  the  Judgment  must  be  va- 
cated, and  the  cause  remanded,  with  Instruc- 
tion to  the  lower  court  to  render  Judgment 


for  the  plalntlfT  for  the  aggregate  sum  ac* 
crulng  within  one  year  of  the  commencement 
of  tbe  suit 
Reversed  and  remanded,  with  Instractlons. 


GBAHAH  GOUNTT  t.  SMITH.   (Na  VCa) 
(Supreme  Court  of  Arktma.  Jan.  4*  1919.) 

1.  laxiTATxon  OF  AonoRS  «=b84(1)  —  Suit 

FOB  BaLUT— LnOTATIONS. 

In  salt  by  dork  of  superior  court  <a  de- 
fendant county  to  recover  balances  ot  salary, 
the  court  erred  In  denying  defense  of  one-year 
statute  of  limitations  (Civ.  Code  1918,  par.  709. 
Bobd.  3),  and  in  permitting  a  recovery  for  bal- 
ances of  salary  accruing  more  than  one  year 
priM  to  CQmmaie«neat  ot  action. 

2.  Officsm  •a»iOI>(l}— Ghanob  of  Sai>abt 
<  Statdtb. 

Salaty  of  plaintiff  as  cterk  of  supwlor  court 
of  defendant  county  fixed  by  order  of  board  of 
BVMrvisorB  oa  February  19, 19li2,  was  dianged 
by  Iawb  1917,  c.  61. 

Appeal  from  Superior  Court»  Graham 
Oonnty;  A.  O.  BCcAlUster,  Judge. 

Action  by  B.  W.  Smith  against  Graham 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Judgment  vacated  and  cause 
remanded,  with  Instructions. 

Wiley  B.  Jones,  Atty.  Gen.,  and  L.  B.  Whit- 
ney, AssL  Atty.  Gen.,  and  W.  R.  Chambers, 
Co.  Atty.,  of  Safford,  for  ac^llant. 

B.  L.  Sprlggs,  of  Sattord.  and  Lyman  H. 
Bays,  of  Wllooz,  for  appellee, 

FEB  CURIAM,  The  pUtnUtt's  salary,  as 
clerk  of  the  superior  court  of  Graham  coun- 
ty, was  fixed  by  an  ordw  of  the  board  of 
supwvisorB  of  said  county,  duly  made  <m  the 
19tb  day  of  February,  1912,  at  fl,7If0  per 

Hb  salary  was  paid  at  the  rate  fixed,  up 
to  and  Sndnding  the  numth  of  February, 
1913.  Since  the  Ist  day  of  Mardi,  1913,  to 
tbe  SOtfa  day  of  *  April,  1917,  the  plaintiffs 
salary  was  paid  at  the  rate  of  $126  per 
month.  This  action  is  to  recover  91,042.66% 
as  the  total  balance  of  the  salary  at  tbe 
rate  of  $1,750  from  the  Ist  day  of  March, 
1913.  The  defendant  county  Interposed  the 
one-year  statute  of  limitations  (snbdlvision  3, 
par.  709,  B.  8.  A.  1013)  as  a  defense  pre- 
venting tbe  recovery  of  $791.66%  ot  said 
total  claim. 

The  trial  court,  on  plainttlTs  demurrer, 
disallowed  said  defense  and  statute  as  In- 
applicable. The  court  ruled  that  the  plain- 
tiff's salary,  as  fixed  by  the  said  order  of  the 
board  of  supervisors,  was  fixed  by  chapter 
61.  Laws  of  1917,  at  the  rate  ot  $1,600  per 
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annum.  The  Judgment  Is  for  tbe  plaintiff  In 
tbe  sum  of  f96&76.   The  county  appeals. 

[1  ]  We  have  decided,  in  Santa  Cruz  Coun- 
ty V.  McKnlght  (I>ecember  81, 1918)  177  Pae. 
256,  that  the  one-year  statute,  when  plead- 
ed, limits  the  recovery.  Consequently  the 
court  erred  in  denying  the  defense  of  the 
county,  and  permitttng  a  recovery  for  bal- 
ances of  salary  accruing  more  than  one  year 
prior  to  the  10th  day  of  May,  1917. 

[2]  The  court  properly  decided  that  the 
plaintiff's  salary  was  changed  by  the  act  of 
March,  1917.  Board  of  Supervisors,  etc,  v. 
Stephens  and  Wlngfleld  (decided  December 
31, 1918)  177  Pac.  261. 

The  judgment  is  vacated,  and  the  cause 
remanded,  with  instructions  to  enter  judg- 
ment for  tbe  plaintiff  for  the  balances  of 
his  salary,  not  Inconsistoit  with  this  opinion. 


GRAHAM  COUNTY  v.  AUSEB.  (No.  1627.) 
(Supreme  Court  of  Arlsona.    Ju.  4^  1919.) 

Appeal  from  Superior  Court,  Graham  Coun- 
ty; A.  G.  McAllister,  Judge. 

Action  by  T.  G.  Alger  agahiat  Graham  Coun- 
ty.  Jndgmott  for  ylatntiff,  and  dslendant  »»• 


peals.  Reversed  and  remanded,  with  instruo- 
tions. 

Wiley  E.  Jones,  Atty.  G«n.,  and  L.  B.  Whifc- 
ney.  Asst.  Atty.  Gen.,  and  W.  B.  Chambers, 
Co.  Att7.,  of  Safford,  for  appellant 

E.  li.  SpriggB,  of  Saffozd,  and  Lyman  H. 
Haya^  of  Wilcox,  for  appellee. 


PER  CURIAM.  The  action  is  to  recover 
the  monthly  balances  of  the  Bheriffi  salary  from 
January,  1916,  to  December  31,  1916.  His 
salary  was  fixed  by  tbe  board  ot  sapervisars  at 
9200  per  month.  He  was  actually  paid  $106.' 
66%  par  month  during  the  term  of  24  months. 
The  sheriff  sues  to  recover  the  monthly  balances 
aggregating  (800.  The  defendant  interposed 
the  one-year  statnte  of  limitations,  and  that 
defense  was  rejected  on  the  demurrer  of  the 
plaintiff. 

The  record  presents  tiie  same  question  thst 
was  dedded  in  Santa  Cms  Coun^  t.  McKnight 
(filed  December  31.  1«L8)  177  Pro.  2Ba  The 
judgment  must  be  vacated  on  tlie  authority  of 
that  case,  snd  the  cause  remanded,  with  in- 
structions to  allow  the  defense  pleaded  and  ren- 
der judgmeit  for  tbe  plaintiff  for  4he  balances 
<d  his  salary  accruing  within  one  year  fwior  to 
the  commencemeot  of  the  acticm. 

Judgment  reversed  and  zemanded,  with  in- 
structions. 
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EMPLOYERS'  LIABILITY  ASSUR. 
PORATION,  LIMITEID,  OP  LONDON, 
ENGLAND,  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  OALDTOBJOA  et  «L 
^ETNA  LIFB  INS.  Ca  t.  SAME.  OGSAN 
ACCIDENT  &  OUABANTED  CORPORA- 
TION, Umitad,  v.  SAME.  {UA.NSZ,Sm, 
5740.) 


COR*  7.  Masteh  and  Sektant  «»401— Wobkmbn's 
CouPENSATion— Accident  Abisino  out  ot 

BUPLOTUXNT— BVIDBNCB. 

Under  the  express  proviaioiu  of  Workmen's 
Compensation  Law,  |  77a,  as  amended  by  St. 
1915,  p.  llOe,  I  28,  the  heaney  dadarations  of 
decedent  ar«  admlaidbla  to  find  that  hia  death 
arose  oat  of  the  employment;  within  the  Act 


(Saprena  Court  of  California.   Dec.  24,  191S. 
Bdiearing  Denied  Jan.  23,  1919.) 

L  HA8TXB  AND  SbbtIrt  «=>346— Wobkkkn *b 

COMFBHSAIIOir— BUBDBIT— POUOT  Ot  LAW. 

It  is  the  policy  of  the  law  to  place  t^e  bur- 
den arisins  from  personal  injariea  npcHi  the 
bnsineaa  or  industry  in  which  an  injured  em- 
ploy«  is  encased,  1^  facing  the  responaibility 
for  indemnity  npom  tha  employer. 

2.  MASTKB  AHD  SnVANT  «=>347— WOBKHBN'a 
C0MFKN8ATI(m  —  StATDTEB  —  CONSTBUO- 
nON— '  'EtUFLOnB*'— BmflotA." 
In  dining  the  terms  "Hoployer"  and  *'em- 
Vlayf*  in  any  atatute  passed  in  pursuance  of 
Const,  art  20,  |  21,  authorizing  the  Workmen'a 
Compensation  Law,  no  definition  tlierein  con- 
tained can  enlarge  the  scope  of  the  constitution- 
al authority. 

[Ed.  Note.— For  other  definttionB.  see  Words 
and  Phrases,  First  and  Second  Seriea,  Bmploytf; 
Bmployar.] 

5.  MAffiEB  AMD  Servant  «=»361— Wobkhkh*! 
CouFsnftATion— Relation  of  Pabtibs. 

In  determining  whether  or  not  the  relation- 
riiip  ot  employer  and  employ^  existed  aoder  the 
Workmen's  Compensation  Law,  the  general  law 
as  wen  as  the  terma  of  tiie  statute  itself  must 
be  considered. 

4.  Masibb  and  Sbbvant  «Bi8ei->WtoBKiCBn'a 

OOHPBHBATIOH— PBBSOHS  WlTHnT  BXATDTB 

— "EKPIATBB"— "BUFLOTft." 

The  drtnitions  ol  "employar"  and  "em- 
ploji,"  in  Workmen's  Onnpenaatioa  Law,  H  IS, 
14,  are  broad  enough  to  indoda  liotll  the  g«a- 
eral  and  special  employer. 

6.  Kabtbb  aud  Sbbtaxt  <s»8^— W<»»]iBR*a 

COMFCnSATXON-JoinTT  IBHPL0TXB8. 

Where  a  partnership  fandshed  men  and  a 
ft>renian  to  a  cement  company,  who  were  to  be 
paid  by  the  partnership  with  funds  furnished  by 
the  cement  company,  the  partoershlp  retaining 
tb»  power  to  hire  and  dlsdiarge,  the  men  wer* 
onder  the  joint  contnd  of  tbe  paitnersliip  and 
the  company,  who  were  jointly  asndated  in 
curying  out  the  work. 

9.  IhBUBASCB  «S»144(1)  —  WOBKKBN'B  COM- 
PBNSATXON-tAOOIDBirT  ImUBAKOB— AWEND- 
HXNT  OT  POUOT. 

Where  a  policy  protecting  an  employer  under 
the  Workmen's  Oompensation  Law  fails  becanae 
of  Biatnal  mistake  to  express  tite  intent  of  tha 
parties,  it  may  by  mutnal  consent  be  correoCed, 
area  after  tha  happening  of  an  accident  covered 
thereby,  in  the  absence  of  estoppel,  and  if  not 
done  so  as  to  defeat  an  employe's  right  to  com- 
pentation. 


In  Bank. 

Proceedings  under  the  Workmen's  Compen- 
sation Law  Ellen  B.  Ooulter,  dalman^  to 
recover  tor  the  deatb  o£  7.  A.  Oonlter,  em- 
ployA,  opposed  bj  tbe  Bmpl(qrwa*  Liability 
Aasurance  Corporation.  Limited,  of  London, 
Einglnnd,  the  ^tna  Life  Insurance  Company, 
a  corporation,  and  the  OOean  Accident  * 
Guarantee  Ccffpwatlon,  lindted.  An  award 
was  made  in  claimant ■  Davor  by  tbe  ljadiu> 
trial  Acddcnt  Oommlgglon.  and  the  Insurance 
carriers  petition  separately  for  writs  of  re- 
view. Award  against  Atna  life  Insurance 
ComiMmy  and  the  Employers'  Liability  As- 
surance GorpocBthn,  limited,  of  London, 
England,  affirmed,  and  award  against  the 
Ocean  Accident  Je  Ouarantee  Corporation, 
Limited,  annoUed. 

^Uls  I.  Morrison  and  C.  La  V.  Larzelere. 
both  of  Los  Angeles,  for  petlUoner  Ocean  Ac- 
cident &  Guarantee  Corporation,  limited. 

Qaas  &  Dunnlgan,  of  Los  Angeles,  for  i>eti- 
tlooer  Emidoyers*  Liability  Assur.  Corpora- 
tion. Limited,  of  London,  England. 

Hensbaw,  Black  &  Ooldbei^,  of  Son  Fran- 
cisco, for  petitioner  .Sttna  LLTe  Ins.  Co. 

Chrlatopher  U.  Bradley,  of  San  Francisco, 
for  reqiMHidaits. 

WILBUR,  J.  niese  proceedings  were  In* 
Btitnted  bythep^tionerstoreTiewan  award 
against  tlian  t^^  Qie  Industrial  Accidrat  Oom- 
mlsslra  in  favor  of  mien  B.  Ooulter  for  ttie 
death  of  her  husband,  J.  A.  Oonlter,  allied 
to  have  bem  caused  by  an  accident  of  em- 
pl<^ait  Ml  Novembo'  10, 1917,  at  the  plant 
of  tbe  Blverslde  Portland  Cement  Company, 
near  Biverslde,  Oal.  The  Ocean  Accident  ft 
Guarantee  Ofniraration  and  the  Elmployera' 
liability  Assurance  Corporation  wwe  Insur- 
ance carriers  for  the  Wellman-Lewls  Com- 
pany, a  copartnership,  while  the  ^tna  life 
Insurance  Company  was  the  Insurance  car- 
rier for  the  JEUverslde  Portland  Cement  Com- 
pany. These  insurance  carriers  each  claim 
exemption  from  liability  upon  the  ground 
that  the  partnership  or  corporation  insured 
by  them,  respectively,  was  not  the  employer 
of  the  deceased  at  the  time  of  his  death. 
They  also  claim  that  the  award  was  Improper 
for  the  reason  that  the  evidence  was  Insuffl- 
dent  to  establish  the  fact  that  the  death  ot 
th«  decedent  resulted  from  injuries  arising 
out  of  or  recdved  In  the  course  of  his  em- 
^oymoit  The  Ocean  Accident  &  Quarantee 
ConK>n>tion  also  ^Ims  tiut  the  award 
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against  It  ia  Improper  for  the  reason  that 
both  parties  admitted  that,  by  mutual  mis- 
take, the  contract  covered  the  accident  In 
Question,  while  the  real  contract  was  Intend- 
ed to  coTer  work  then  being  carried  on  at 
H«uet  onl7t  and  that  before  the  hearlns  the 
policy  had  been  amended  by  mutual  con- 
sent 

The  Biverslde  Portland  Cement  Company, 
which  will  hereafter  be  referred  to  as  the 
"Cement  Company,"  was  engaged  In  manu- 
facturing cement.  It  became  necessary  to  in- 
stall new  madilnery  and  to  rearrange  the 
plant  The  plans  and  spedflcattoDS  for  such 
work  wen  made  by  the  engineers  of  ttie  Ce- 
ment Company.  The  Wellman-Lewls  Com- 
pany, hereafter  called  the  "partnership,"  was 
oigaged  in  the  business  of  installing  and 
handling  large  machinery,  and  bad  a  number 
of  onployte  experienced  In  that  line  of  work. 
The  Cement  Company  desired  to  secure  the 
services  of  the  partnership.  An  arrangement 
was  made  by  whtdi  the  partnerstdp  furnish- 
ed to  tbe  Cement  Company  its  ttnploy^  un- 
der a  foreman  also  employed  by  tbe  partner- 
ship. Tbe  commission,  upon  sufficient  evi- 
dence, found  the  facts  to  be  as  follows: 

"(T)  That  at  the  tlma  of  said  isjuiy  the  em- 
ploys was  pMfonnlng  aervloe  upon  tbe  premises 
of  defendant  Riverside  Portland  Cement  Com- 
pany and  for  Its  benefit;  that  prior  to  his  em- 
ployment an  arrangement  had  been  entered  into 
between  defendant  BiverGide  Portland  Cement 
Company  and  defendant  Wellman-Lfewia  Com- 
pany whereby  Qie  latter  wan  to  secure  and  fur- 
nish etaplajeB,  ln<dnding  a  foreman,  to  perform 
•ervlee  on  the  premises  of  and  for  tbe  benefit  of 
tbe  Biverride  POTtland  Cement  Company,  for 
and  in  consideration  of  the  payment  to  said 
Wellman-Lewis  Company  of  10  per  cent  of  tbe 
pay  rcdl  of  the  employe  and  foreman  thus  fnr- 
nldied;  that  the  Biverslde  Portland  Cement 
Company  was  to  famish  all  materials  and  was 
to,  and  did  In  fact,  give  and  exercise  direction 
and  control  over  snch  employes,  including  said 
foreman;  that  no  plana  and  specifications  were 
altered  into  for  doing  such  work,  nor  was  the 
natnre  and  extent  of  the  work  to  be  done  dos^ 
ly  defined  to  tiie  said  Wellman-Lewla  C«npany 
nor  any  spedfle  sum  of  money  agreed  npMi 
other  than  as  stated  above ;  that  account  of  the 
time  of  all  such  employ^  waa  kept  by  the  Biver^ 
side,  Portland  Cement  Company,  sudt  men  being 
required  to  ose  tbe  time  clock  of  the  said  com- 
pany, and  a  check  for  the  wages  of  such  em- 
ployes, plus  10  per  cent,  and  less  incidental 
deductions,  was  Beat  to  \n>llman-Lewis  Com- 
pany, who,  in  tarn,  pidd  such  employfls  titieir 
wages;  that  no  time  was  agreed  upon  for  the 
eompleticm  of  said  worl^  and  that  the  Riverside 
Portland  Cement  Company  reserved  the  right  to 
require  the  furnishing  of  8uch  additional  em- 
ploy^ as  it  should  deem  necessary  and  to  cause 
the  discharge  of  any  employes  whom  it  might 
regard  as  undesirable;  that  said  agreement  be- 
tween Wenman-Z^ewls  Company  and  the  River- 
side Pwdand  Oement  Company  was  sabstantial- 
ly  an  agreement  to  fnniisb  labor,  sUUod  and 
experlsoced  only;  that  tiie  deceased  was  en- 
gaged bj  tile  representattrcs  of  WeUman-Lewis 
Company  specifically  for  the  work  in  qoestlon. 


and  had  not  been  a  regular  employ^  6f  Wellman- 
Lewis  Company  prior  to  his  being  put  to  work 
at  the  plant  of  the  Riverside  Portiand  Cement 
Company ;  that  the  contract  ct  hire  by  wUdi 
the  empkve  was  oigaged  was  entered  Into  be- 
tweoi  hlmseU  and  defendant  WeUman-Iiewis 
Company;  that  the  employ^  looked  to  and  re- 
ceived his  pay  from  Wellman-Lewls  Company; 
that  Wellman-Lewis  Company  had  the  immedi- 
ate power  of  hiring  and  discharging  him,  and 
that  the  employe  was  obliged  to  obey  any  in- 
structions given  falm  by  the  foreman  furnished 
by  Wellman-Lewis  Company;  that  Wellman- 
Lewis  Company  was  ln*fact  participating  hi 
the  performance  of  the  ubor  npcMi  wUch  the 
emplo]^  was  engaged  and  by  virtue  of  the  con- 
tract existing  between  it  and  defendant  River- 
side Portland  Cement  Company;  that  at  the 
time  of  said  injury  Gie  deceased  employ^  waa 
employed  Jolntiy  by  defendants  Wdlman-Lewis 
Company  and  Riverside  Portiand  Cement  Com- 
pany, who  were  jolntiy  associated  in  the  carry- 
ing on  of  said  work.** 

The  rules  of  law  by  whldi  It  Is  determined 
whether  tb<e  position  of  the  partnership  was 
that  of  an  independent  contractor,  and,  if 
not,  whether  the  Cement  Company  was  a  spe- 
cial employer  of  the  deceased,  are  well  set- 
tled. In  the  analysis  of  the  cases  bearing 
upon  this  subject,  and  in  the  discussion  of 
caaea  analogous  In  their  facts,  it  should  be 
borne  In  mind  that  the  reviewing  courts  are. 
In  most  instances,  bound  by  the  decision  of 
the  triers  of  fact. 

[1]  If  the  partnership  In  the  Instant  case 
was  an  Independent  contractor,  tiie  award 
against  tbe  Cement  Company  was  void.  It 
however,  the  relation  of  the  partnership  to 
the  deceased  was  that  of  general  employe, 
and  that  of  the  Cement  Company  was  that 
of  special  «nptoyar,  the  re^Mwaiblllty  is 
more  difficult  to  determine,  for  the  reason 
that  the  rules  of  law  concerning  the  general 
and  the  special  oiidoyer,  fixing  the  status  of 
the  special  Mnployer,  are  largely  the  product 
of  tbe  effort  to  fix  the  respmsiUllty  of  sudi 
Qpedal  employer  to  third  persons,  under  the 
doctrine  reetpondeat  superior,  and  that  under 
this  doctrine  the  question  of  extent  of  the 
contxol  exercised  by  the  i>er8on  sought  to  be 
held  responsible  Is  largely  decisive  of 
questloD,  as  obviously  It  should  be.  But  the 
question  of  liability  of  the  onployer  to  the 
employd  under  the  Workmen's  Comitenaaticni 
Law  Is  quite  a  different  matter.  Under  that 
law  we  are  fixing  a  liability  whiclr  it  is  the 
policy  of  the  law  to  place  upon  the  business, 
or  industry,  in  which  the  employd  Is  engaged, 
by  placing  the  responsibUlty  for  Indemnity 
upon  the  employer.  Bhelnwald  t>  Builders' 
Brl<^  &  Suiwly  Co.,  168  App.  Dlv.  425,  163 
N.  7.  S.  6&8 ;  Bongo  t.  Waddingtoo,  87  N.  J. 
Lew,  39S,  94  Aa  406;  Elrkpatrick  t.  Ind. 
Acc.  Ins.  Comm.,  81  Cat.  App.  668,  161  Pac. 
274.  In  the  Instant  case  the  BImployers'  lia- 
bility Assurance  Corporation  claims  "that 
the  phydcal  ccntrol  and  management  of  the 
ampb^tf  iB  the  dd»nnlnlng  tAtttix  as  to  who 
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waa  the  empLas&r."  The  Ocean  Acddeat  & 
Oimrantee  Oorporatkm  contends  that  "the 
determlniDg  factor  is,  for  wliom  wen  the  ta- 
dlTldaala  perfonntag  ierrlees,  not  what  par- 
ticular position  they  occupied."  The  aJtna 
XAte  Insurance  Company  claims  that  the 
Wellman-Lewls  Gomi)any  was  an  independent 
cfwtractor,  and  therefore  responsible  for  the 
death  of  the  decedent,  but  also  cwtends.  tliat. 
if  the  Cement  Oocapanj  be  oonstdelred 
as  an  emidoyer  ct  the  decedent,  It  was  a  8p»- 
dal  employer  only,  and  fliat  the  decedeot 
was  In  the  general  employm^t  of  the  part- 
nership, and  that  tinder  the  law  of  tlils  state 
A  q>edal  employer  would  not  be  liable  for 
comptsuatloiL  If  the  question  were  alto- 
getliar  new.  It  ml^t  be  said  that  the  person 
who  eaters  Into  tlie  contract  of  employmuit, 
enpmm  or  bniHied  with  the  employ^  la  at  all 
times  to  be  considered  fbe  employer,  as  it  Is 
OHitended  the  rule  should  be.  Neither  oor 
own  dedsions,  nor  those  of  oQier  states,  have 
pursued  this  simple  course. 

[2,  8]  The  constitutional  proTlsloQs  author- 
izing the  Workm^'s  Oompoisation  Law  of 
necesdty  uses  the  terms  "empl^er"  and  "em- 
ploy^ (article  30^  |  21).  and  it  must  fallow 
Chat  in  defining  the  tenns  "empIoyeT"  and 
**employff*  In  any  statute  passed  in  pursuance 
thereof  no  definition  therein  contained  can 
enlarge  the  soi^  of  tfate  constitutional  au- 
thorU?.  So,  In  detennlnlja^  the  questton  as 
to  whether  m  not  the  rdationsliip  of  employ- 
er and  fltni^oy^  exists,  we  must  look  to  the 
geamU  lav,  as  wtSl  as  to  flie  tenns  of  the 
statate  ItsdfL  See  OKntns  t.  PUUbofy.  m 
OaL  B78»  679,  IBS  Faa  218;  Stnrdivant  t. 
PUlsbury,  172  Oal.  B81,  1B8  Pat  222.  This 
view  Is  In  accord  irtlta  the  statranent  to  that 
effect  bi  Western  Indenmlty  Oo.  t.  PflUbnir. 
172  Oftl.  807,  818.  814.  V»  FBc.  721,  724. 
where  It  is  said: 

"It  Is  sDRested  that.  Inasmuch  as  the  statute 
enjoins  npon  die  oonrt  liberal  constmetioD,  we 
should  ignm  common-law  and  otiier  definitions, 
and  dumH  fai  detmnlnfaic  vrbo  are  and  who 
■n  not  cmploT^s.  regard  only  dedslona  under 
eompensation  acts.  •  •  •  TMb  court  has  al- 
ways eodeavored  to  construe  the  Workmen's 
Compensation  Act  liberally  and  with  a  view  to 
carrying  out  Its  benevolent  purposes,  but  we 
cannot  see  why  we  should  discard  the  wisdom 
and  teaming  of  the  past  In  our  efforts  to  decide 
what  the  L^slaturs  intended  by  the  language 
used." 

As  the  law  recognizee  that  an  «nploy€  may 
at  the  same  time  be  under  a  general  and  a 
special  employer.  It  would  seem  to  follow 
that  the  jurlsdlcticm  of  the  commission  might 
well  be  predicated  on  either  the  general  or 
special  «nidoyment  or  both.  The  New  York 
Court  of  Appeals  took  this  view  In  deciding  a 
reomt  case  under  the  Workmen's  Compensa- 
tk>n  Law  of  that  state  (Craisol.  Lews,  c.  67). 
De  NoyCT  T.  Oayanaugh,  221  N.  T.  273,  116 
N.  B.  992.  There  De  Noyer  was  employed  as 
the  drlTer  of  a  truck  Iqr  GsTanau^  who  was 


in  the  trucking  business.  The  Crown  Oil 
Company,  who  was  engaged  in  the  business 
of  selling  oil  and  gasoline,  made  an  arrange- 
ment  with  Cavanaugh  by  whldi  be  was  to 
furnish  it  a  horse  and  driver  to  be  used  In 
connection  with  a  tank  wagon  owned  by  the 
company  for  distributing  oil  and  gasoline, 
and  De  Noyer  was  employed  by  Cavanaugh 
for  tills  purpose.  While  he  was  engaged  In 
delivering  a  can  of  gasoline  from  the  truc^  of 
the  Crown  Oil  Company,  the  gasoline  explod- 
ed, causing  his  death.  The  award  was  made 
against  the  general  employer.  Cavanaugh. 
In  recondllng  that  decision  with  Nolan  v. 
Cranford  Co..  219  N.  T.  681.  U4  N.  £.  1074, 
the  court  said: 

"Even  where  no  pioptrty  of  the  general  em- 
ployer is  intrusted  to  the  empl<9«  to  be  used  in 
the  special  employment,  the  general  employer 
pays  tiie  .compensation,  may  direct  the  employ^ 
when  to  go  to  work,  and  may  discbarge  him 
for  refusal  to  do  the  work  of  the  special  em- 
ployer. The  Industrial  Commission,  therefore, 
has  fan  iKFwer  to  make  an  award  against  the 
guieral  employer.  It  does  not  foUow  tliat  l7 
(ha  ^plication  of  this  rule  the  special  employer 
is  not  to  be  held  In  any  ease.  The  fact  that  a 
workman  has  a  general  and  a  special  emidoyer 
Is  not  inconsistent  with  the  relation  of  «nployer 
and  employ^  between  both  of  them  and  himself. 
If  the  men  are  under  the  erdnsive  control  of 
the  special  employer  In  the  performance  of  work 
which  Is  a  part  of  his  business,  they  are,  for  the 
time  being,  his  emj^oyfis.  Oomoftwd's  Case, 
224  Mass.  071.  fi78  018  N.  B.  460}.  Thus 
at  one  and  the  same  time  they  are  generally  the 
employes  of  the  genezal  employer  and  specially 
the  employ^  of  the  special  employer.  As  they 
may  under  tiie  common  law  of  master  and  serv- 
ant look  to  the  former  for  thdr  wages  and  to 
the  latter  for  damages  for  negligent  injuries,  so 
under  the  Worlnnen's  Compensatifm  Law  tiiey 
may,  so  &r  as  its  provisions  are  applicable,  look 
to  the  one  or  to  fbe  other,  os  to  both,  for  eompen- 
satltm  for  injuries  due  to  orcupational  hasards 
(Workmen's  Compensation  Law  [Consol.  Laws, 
c.  67]  S  S,  subds.  S,  4),  and  the  Industrial  [Acci- 
dent] Commissicm  may  make  such  an  award  as 
the  facts  In  tiie  particular  ease  may  Justify." 

The  above  reference  to  the  New  Toric 
Workmen's  Compensation  Law  (section  3. 
sut>ds.  3,  4)  is  to  the  definition  of  "employer" 
and  "employ^"  therein  contained,  which  does 
not  substantially  differ  from  the  definition 
given  in  our  own  Workmen's  Compensation 
Lew  (Stats.  1913,  a  176.  f|  IS  and  14),  so  fiar 
as  concerns  the  matter  under  consideration 
here. 

[41  The  defloltions  of  "employOT"  and 
"employ^"  In  our  Workmen's  Compensation 
Lew  (sections  13, 14)  are  broad  enough  to  In- 
clude both  the  general  and  the  special  em- 
ployer, and  as  sudi  contracts  of  employment, 
express  and  implied,  were  recognized  before 
tiie  constitutional  amendment,  we  do  not  see 
why  either  or  both  might  not  give  Jurisdic- 
tion to  the  Indxistrial  Accident  Commission. 
While  we  have  heretofore  held  that  an  inde- 
poident  contractor  is  not  oitltled  to  corn- 
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ptti8at!<»i  tmder  the  Woriaucn's  Compensa- 
tion Law,  we  find  nothing  In  onr  decisions 
wtaicSi  would  prevent  oar  following  the  rule 
announced  by  the  Court  o{  Appeals  of  New 
York  In  tJse  case  of  De  Noyer  t.  Cavanan^ 
supra,  and,  recognizing  the  fact  that  in  some 
cases  where,  at  the  time  of  the  accident,  both 
the  general  cmd  special  employer  exerted 
Bom»  measure  of  control  over  the  Injured  per- 
son through  their  respective  foreman  or  em- 
ployes, both  should  be  held  liable.  Our  atten- 
tion has  been  called  by  the  iBtna  Ufe  Insur- 
ance CcHnpany  to  a  case  (S.  F.  No.  8100, 
Ayer  et  &1.  t.  Industrial  Acddoit  Commls- 
slon  [no  opinion])  where  It  was  held  lia- 
ble by  the  commission  as  the  Insurance  car- 
rier of  the  general  employer  in  a  case  where 
the  full  control  of  the  employd  was  at  the 
time  of  the  accident  In  the  special  employer, 
and  vbsm  the  petition  of  that  company  for 
a  review  by  this  court  was  denied.  80  f&r  as 
this  case  can  be  regarded  as  a  precedent.  It 
establishes  the  responsibility  of  fiie  general 
employer,  even  thou^  there  was  full  control 
by  the  special  employer.  Although  the  com- 
mission refused  to  hold  the  Insurance  carrier 
of  thfe  special  employer,  the  refusal  to  Issue 
a  writ  of  review  would  not  affirm  such  ac- 
tion. The  refusal  of  this  court  to  review  the 
case  toLds  to  establish  the  point  that,  where 
there  is  a  general  employment,  this  court  will 
not  hold  that  the  commission  has  exceeded  its 
jurisdiction  in  giving  Judgment  against  such 
employer,  even  if  there  le  a  temporary  and 
full  control  In  a  special  employer.  It  la  not, 
however,  necessary  for  us  to  so  hold  In  this 
case.  The  Supreme  Court  of  BCaBsadinsetta, 
however,  in  a  recent  case,  has  roversed  an 
award  against  the  general  employer.  Scrtb- 
ner's  Case,  281  Masa  182, 120  N.  B.  850  (May 
28,  1918).  In  that  case  the  plalntUf  was  In 
the  general  employment  of  an  ice  company, 
but  was  injured  while  handling  coal  for  a 
coal  company,  both  companies  being  Insured. 
Compensation  was  awarded  against  the  lea 
company.  The  court  reversed  the  decree. 
The  test  Is  there  stated  as  follows: 

"  'In  determining  whether,  In  a  particular  act, 
he  Is  the  servant  of  his  original  master  or  of  the 
person  to  whom  he  has  been  furnished,  the  gen- 
eral test  la  whether  the  act  Is  done  In  buBiness 
of  which  the  person  Is  in  control  as  a  proprietor, 
so  that  he  can  at  any  time  stop  it  or  continue  It, 
and  determine  the  way  In  which  It  shall  be  done, 
not  merely  in  ref  erwce  to  the  result  to  be  reach- 
ed, but  In  reference  to  the  method  of  reaching 
the  reealL'  Shepard  Jacobs,  2M  Mass.  110. 
112,  90  N.  E.  302,  883  (26  L.  B.  A.  [X.  S.]  442, 
134  Am.  St.  Rep.  (M8).  The  test  Is  whether, 
In  the  particular  service  which  he  is  engaged  to 
perform,  he  condnnes  liable  to  the  direction  and 
control  of  his  master,  or  becomes  SQbJect  to  tliat 
of  the  party  to  -whom  he  is  lent  or  hired.' 
OoogUan  Canitoidcc^  160  Man.  268,  277.  44 
N.  a  218.  21a  Applying  these  teats.  It  is  clear 
that  Scribner  at  the  time  of  the  injury  was  an 
employ^  of  the  coal  company;  he  was  in  that 
company's  yard,  engaged  In  its  business  and 


doing  its  work ;  and  he  was  under  its  direction 
and  subject  to  Its  orders.  Whatever  may  have 
been  the  relatfcm  of  Scrlbaer  to  the  ioe  company 
in  tiie  care  and  management  of  tiie  horses,  at 
the  time  of  his  injur  he  was  engaged  In  work 
ovMT  wliicb  a«(  oompmy  had  no  oenftvL 
[Italics  ours.]  The  business  was  that  of  the  ooal 
company  and  under  its  direetlm.  The  transac- 
tion between  the  two  companies  amounted  only 
to  a  loan  of  the  lee  company's  servant  to  the 
coal  company,  the  servant  beeame  the  employ^ 
of  the  lattM*  for  the  tfane  being,  and  <hi  the 
evidence  he  must  be  found  to  have  assented  to 
this,  althoogh  remaining  in  the  general  uapb^ 
ment  <tf  the  lee  company.  Cougblan  t.  Cam- 
bridge,  snpza.;  Hasty  v.  Sears,  157  Mass.  123, 
81  N.  B.  TOD,  84  Am.  St.  Rep.  267;  Bamnellan 
V.  American  Tool  &  Machine  Co.,  168  Mass.  12, 
46  N.  B.  08,  and  cases  rited. 

"Pigeon's  esse,  216  Mass.  61,  102  N.  B.  932, 
Ann.  Cas.  lOlffA,  787,  relied  on  by  the  em- 
pIoy«,  is  dlstlBgnishable.  In  that  case  the  driv- 
er  was  on  his  way  to  water  the  horse  which  waa 
owned  by  Shaw,  the  general  emjdoyer.  who  re> 
tained  the  general  dlrectitm  ot  the  onploytf  ex- 
cept so  far  as  his  control  was  surrendered  to  the 
dty  of  Springfield.  This  relation  of  omtrol 
included  tiie  care  of  the  horses  to  the  extent,  at 
least,  of  seeing  tiiat  they  were  watered.  When 
Injured,  the  employ^  was  under  the  control  of 
the  original  master  and  occupied  in  Us  yntkt 
and  not  engaged  In  the  bosinees  of  the  cS^  al 
Springfldd  nor  Under  its  direction.  *  •  • 
This  well-established  principle  of  the  common 
law  which  holds  that  an  employ4  who  Is  lent 
to  a  spedal  employer  as  dtstlngniBhed  from  his 
general  employer,  and  who  assents  to  the  diange 
of  employment,  becomes  the  servant  of  tbt  em- 
ployer to  whom  he  Is  lent,  apices  as  wdl  to 
cases  arising  under  thb  Wocfanen'0  Oompensa 
tion  Act  aa  to  tiiesa  at  oomnioa  law.** 

This  decision  is  based  in  part  upon  a  con- 
slderatloQ  of  the  provisions  of  the  Massa- 
dtuMtts  Workmeo's  Compensation  Law,  dif- 
fering from  our  own  statute,  as  therdn  stat- 
ed. If  we  follow  our  own  action  in  Ayer  v. 
Industrial  Accident  Comm.,  supra,  and  the 
decision  of  the  District  Court  of  Appeal,  Sec- 
ond District,  in  Klrkpatrlck  v.  Industrial 
Accident  Comm.,  31  CaL  App.  668,  161  Pac. 
274,  holding  the  goieral  onployer  liable,  and 
the  Massachusetts  court  in  the  Scrlboer  Case, 
holding  the  special  employer,  we  reacb  the 
same  conclusion  as  the  New  Tork  court  did 
In  De  Noyer  r.  CAivanaugb*  supra,  holding 
both  or  either  liable. 

[I]  In  the  Instant  caae^  however,  we  are 
not  required  to  go  so  far.  The  decisi<m  of 
the  commission  was  based  upon  the  Joint  con- 
trol by  the  partnership  and  the  cement  com- 
pany, and  upon  their  finding  as  to  such  Joint 
control  tbdr  award  should  be  affirmed. 
There  is  nothing  in  the  decisltni  In  Western 
Indemnity  Co.  v.  PUlsbury,  172  CaL  807, 168 
Pac  721,  dted  by  petitioners,  Incm^tent 
with  this  view.  There  the  claimant,  who 
had  been  given  an  award  by  the  accident 
oonunlsdon,  was  bdd  to  be  an  Independent 
contractor,  furnishing  his  own  teams  and 
drlrera  other  tUan  hlmsell  Vbls  amdngUm 
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was  reached  by  an  ai^Ucatioa  of  well-estab- 
lished principles  of  law  to  the  fftcts  Uierein 
stated. 

With  reference  to  the  dalxa  of  the  Ocean 
Accident  &  Guarantee  Corporation  that  its 
policy  included  the  accident  In  qneatlon  by 
reason  of  mutaal  mistake,  the  OMnmlnUm 
foond  the  fiicts  as  follows: 

"That  said  WeUmas-Lewfa  Company  was  at 
the  time  of  said  iojnry  insured  against  liability 
in  the  Employers'  Liability  Insaranee  Gompaay, 
and  that  at  that  time  waa  also  insnted  against 
liability  in  the  defendant  Ocean  Accident  & 
Gnaxantee  Oorporatioo,  and  that  the  policy 
iaBoad  by  said  fnaurance  carrier  was  unlimited 
and  corned  said  employer's  liability  to  all  of  its 
cmployte  wftiiin  the  state  of  California;  that 
the  oral  intention  and  understanding'  between 
d^endants  Wellman-Lewia  Company  and  the 
Ocean  Accident  ft  Qnarantee  Corporation  at  the 
time  the  pohcy  of  the  latter  insaranee  carrier 
was  issned  was  that  raid  policy  should  cover 
only  employ^B  employed  at  a  magneeite  mine  at 
Hemet,  Gal.,  bat  that  said  policy  was  in  tact 
limited  to  correspond  with  said  oral  intentions 
after  tJia  soatalniDg  at  this  injury  hy  J.  H. 
Coulter,  snd  that  none  of  the  other  parties  to 
this  proceeding  was  a  party  to  said  onderetand- 
in;  prior  to  said  injury,  and  the  said  employ^, 
the  applicant,  and  defendant  Riverside  Portland 
Cement  Company,  and  Mta&  Life  Inanrance 
Gmnpany,  have  at  no  time  beem  parties  to  such, 
asreement.'* 

tbe  fiicts  finud  by  Quo  commls^on  indicate 
nratnal  mistake;  It  bdn;  the  Intaitlm  of 
the  Wellman-Lewls  Company  that  the  work 
at  tbe  cement  oompuiy's  plant  should  be  cov- 
and  by  tbe  Insurance  [Mlicy  lasaed  by  the 
Iknployers'  Liability  Insaranee  Company, 
and  flut  tlM  work  at  HuiMt  should  be  cov- 
ered by  ttie  Ocean  Acddeot  ft  Ooaiantee 
CtKrpmtioa.  After  the  happening  of  tlie  ac- 
cident to'wU.oaJanuaryfi.lOlStarider  was 
attached  to  the  policy  of  the  latter  company 
coot^nlng  tbe  followliig  provision: 

Is  anderatood  and  asreed  that  tbe  <q»era- 
tions  covered  *  *  *  are  hereby  Umlttd  to 
cover  at  Hemet,  RivenMe  comity,  state  of  Call- 
fMnia,  oaly,  and  statement  (4)  of  said  policy  is 
liueby  aniMidcd  to  read  as  fdlows:  'Hemet. 
BivenUde  oonn^,  state  of  Califoxnia.*" 

[•]  It  Is  true  that  the  partlee  to  this  con- 
tract of  Insurance  oould  not  amend  tbe  poU 
icy,  after  an  accident,  to  defeat  rlgbts  of, 
comptfisatlon  that  had  accrued  before  the 
amendmoit,  and  If  the  addition  to  the  con- 
tract was  In  fact  an  amendment  of  the  policy 
of  Insurance  by  mutual  consent,  tbe  rights 
of  Mrs.  Coulter  could  not  be  affected  thereby. 
If,  however,  tbe  policy  issued  dlfTered  from 
that  actual^  contracted  for,  and  by  mutual 
mistake  of  the  parties  expressed  an  agree- 
ment not  Intended  by  them,  there  is  no  rea- 
son why  they  coald  not  correct  the  pnvlAons 
of  the  policy  to  state  flielr  actual  int^t,  un- 
less for  Bome  reason  they  would  be  estopped 
from  doing  so.   There  is  no  showing  iivre 


that  any  of  the  parties  whose  rights  are  in- 
volved  ever  knew  of  the  existence  of  this 
policy  previous  to  the  accident,  or  acted  upon 
It  In  any  way.  There  is  no  evidence  that  de- 
ceased had  any  knowledge  of  the  policy  In 
question.  His  rights  as  an  employ^  resulted 
from  his  status  as  sudi  ranployS  (North 
Alaska  Salmon  Co.  v.*  Pnisbnry,  174  Cal.  1, 
162  Pac.  93,  L.  B.  A.  1917B,  642),  and  not  be- 
cause of  any  Interest  he  had  In  the  policy  or 
knowledge  of  Its  existence.  We  are  not  call- 
ed upon  to  pass  upon  tbe  question  as  to 
whether  or  not  the  Industrial  Accident  Com- 
mission could  permit  the  reformation  of  a 
iwlicy  of  Insurance  where  the  question  of  the 
mistake  was  disputed.  Here  the  parties  ac- 
tually  consented  to  tbe  amendment  of  tbe 
contfact  to  conform  to  their  intentions,  and 
It  was  so  amended. 

[7]  The  point  is  made  that  there  Is  no 
sufficient  evidence  to  justify  the  finding  tliat 
tbe  death  of  the  decedent  arose  out  of  his 
employm«»t,  for  the  reason  that  such  evi- 
dence consisted  In  part  of  his  hearsay  dec- 
larations. TbQ  amendment  to  the  law  pass- 
ed in  1916  (section,  77a,  Stata.  1916,  pp.  1079, 
1102)  exprcMsly  p^^ts  such  testimony,  and 
the  evld«ice,  therefore,  is  soffldent.  Western 
IndemnllT  Ca  v.  Industrial  Aoddent  Ckunm., 
174  Cal.  316.  163  Pac.  60. 

The  awards  against  the  ^tna  Life  Insur- 
ance Company  and  the  Employers'  Liability 
Assurance  Corporation,  Limited,  of  London, 
England,  are  affirmed,  and  the  award  against 
the  Ocean  Accident  ft  Guarantee  Oorpora- 
tloQ  Is  annulled. 

We  concur:  ANGBLLOTTI,  0.  J. ;  SLOSS, 
3.i  LQBIOAN,  J.;  BIOHABDS,  Judge  pro 
teuL 


In  re  WIBITS  KSTATD.  (B.  T.  SSOd.) 
(SiQireme  Gonrt  of  California.  Dec.  23,  1918.) 

1.  GUABDIAW  AND  WaBD    ^S>10  —  RlQHT  OF 

Pahent. 

Where  affection  of  friends  or  kinsfolk  op- 
poses the  natural  righta  of  a  parent,  the  para- 
mount right  of  tbe  parent  nndw  Code  Civ.  Proa 
1 1761,  will  be  legazded,  unless  It  has  been  fkv- 
feited. 

2.  GtlABDIAH  AND  WABD  ^1S(4)  —  PETI- 
TION rOB  GtTABDXANSHXF  —  ABANDOMUENT 
OF  MiNOB— BVIDEnCS. 

Evidence  held  not  to  sastain  finding  that 
mother  petitioning  for  letters  of  goardiansblp 
of  her  scm's  person  and  estate  had  abandoned 
him. 

3.  GUABPtAW  AND  WABD  «=>  13(4)— COMPE- 
TENCY OF  GOABDiAN— Evidence. 

Evidence  held  not  to  show  that  mother  peti- 
tioning for  guardlandiip  of  her  son  was  incom- 
petent to  dischaw  duties  of  guardianship. 
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4.  GUABDUJT  AND  WAKD    «9»10  —  RlQHT  OT 

Pabeht. 

Oliat  child  wai  in  ndtable  hom«  and  tbat 
Mb  inheiitanoe  would  be  mBnaged  by  tnutee 
would  not  authorise  court,  under  Code  Civ. 
Proc.  S  1747,  to  denjr  mother's  petition  for 
guardlanriiip,  in  view  oft  her  paramount  right 
under  seetiMi  1761. 

6.  OnABOUs  AND  Ward  or 
Pabbrt. 

Hie  conrt  may  not,  merely  refuglnf  let- 
ters of  guardianship  to  any  one,  deprive  the 
mother  of  a  rl^t  to  the  society  of  her  child 
and  the  direction  of  his  life  during  his  minority. 

e.  GuABDiAir  and  Wabd  «s>1S(4)— Ovabd- 

lANSHIE^NBOBBSITr— KVZDXlfOX. 

Under  fbets  provoi,  kOd,  that  minor  needed 
a  guardian,  and  that  Ua  motiier  was  entitled  to 
appolatment 

In  Bank. 

^peal  from  Superior  C!ourt.  Santa  Qmz 
County;  Benjamin  E.  Knight,  Judge. 

In  the  matter  of  t2ie  gaardlantihlp  of  the 
penoa  and  estate  of  Kennetii  Daxe  Wise,  a 
minor.  Thepetttloaaof  WlnUreda  Wise,  the 
minor's  mother,  and  of  Peail  Maklnu^,  bis 
grandannt,  wwe  denied,  and  the  former  ap- 
peals. OMer  rising  letters  of  guardian- 
ship to  mother  reversed. 

J.  Samuels  and  Oscar  Samnels,  both  of  San 
Francisco,  and  W.  P.  Netherton,  of  Santa 
Cruz,  for  appellant. 

^lUam  T.  Jeter  and  Charles  B.  Younger, 
both  o£  Santa  Crus,  for  reqxMidait. 

MELVIN,  J.  TtdB  Is  an  ^)eal  by  the 
mother  of  KeaneOi  Dare  Wise  from  so  much 
ot  an  order  of  the  aopCTlor  court  of  Santa 
Cms  county  as  denies  hex  petition  for  guard- 
ianship of  the  pOTson  and  estate  of  said 
minor. 

Septonber  27,  1910,  Pearl  MaUnn^.  a 
grandannt  of  the  said  minor,  petlttoued  for 
letters  of  guardianship  <a  bis  person  and  ee- 
tateu  In  said  petition  it  was  alleged  ttiat  the 
boy.  then  about  nine  years  of  age,  tiad  been 
left  Igr  his  grandtadter.  Dr.  Kenneth  Dare 
Wise,  a  legacy  of  the  value  ot  abont  ^10,000. 
in  trust,  tbe  Inonne  of  wbldi,  and  the  prin- 
cipal if  necessary,  should  be  used  for  tbe 
child's  educational  and  other  requirements. 
On  the  16tta  ci  November,  1916,  the  mother  of 
the  minor  died  her  petltlw  asking  for  letters 
of  guardianship.  Both  petitions  were  heard 
together,  and  the  court  denied  both  on  the 
ground  Ouit  there  waa  no  necessity  for  the 
appointment  of  a  guanllan,  and  ordraed  that 
the  boy  remain  with  bis  great-grandmother. 
An  additional  ground  for  the  denial  of  tbe 
mother's  petition,  as  found  by  the  court,  was 
that  by  abandoning  tbe  infant  she  liad  for- 
feited her  right  to  the  custody  and  control 
of  her  idiild  and  his  fortune 
Aroellant  cmitends  that  she  Is  a  competent 


person,  oitltled  1^  absolute  right  to  ajKx^t* 
meat  as  tbe  child's  guardian,  and  that  tbe 
evidence  does  not  support  the  finding  tbat 
she  had  abandoned  her  boy. 

The  ddld  had  been  in  the  custody  and  care 
of  hla  great-grandmothw  and  his  grandannt. 
In  their  home  In  Santa  Cbns,  ever  since  he 
was  a  balQr  about  one  year  old.  For  tiie  first 
three  years  of  the  period  during  which  he  liv- 
ed there,  the  father  and  mother  had  resided 
most  of  lha  time  In  San  Frandsca  Tbe  hab* 
Its  and  eonditlom  of  health  of  ttie  lath^ 
(who  was  suflFwlng  fimn  tobeECOlosls)  wen 
such  that  the  home  of  tbe  boy's  parents  was 
not  so  suitable  fiv  him  as  tiiat  of  Mrs.  Ha- 
klnn^,  his  great-grandmother.  The  father 
and  mother  were  divorced  after  three  years 
of  separatttxi  from  th^r  child,  and  after< 
wards  tfaa  mother  worked  for  a  living  Id  San 
Prandsoot  She  was  on  friendly  terms  with 
tbe  rdatlves  in  Santa  Cms  and  visited  her 
cUld  as  often  as  twloe  a  jraar  and  ooneapaaS.- 
ed  with  Mrs.  Makinney  from  time  to  time  re- 
garding Mm.  It  appears  that  the  ddld  was 
Intrusted  by  Mrs.  Wise  to  Hrs.  Uafclnne?  at 
the  letter's  suggestion  and  because  both  wish^ 
ed  to  avoid  the  danger  of  InfMtlon  from 
tnt>ercnlo8ls.  There  wu  no  onderstandlng 
regarding  the  length  of  time  the  boy  was  to 
remain  in  the  Makinney  hou8^<Ad,  and  no 
promise  by  the  mother  to  surrender  her 
lights.  During  the  exposition  of  1915,  tlie 
lad  went  to  San  Francisco  and  remained  with 
ills  mother  for  a  weA  or  ten  days.  There 
had  been  other  vlsitB  also.  It  was  shown 
that  thm  was  no  understanding  that  the 
mother  was  to  contribute  regularly  to  the 
Buppcwt  of  her  son.  At  4me  time,  upon  rfr- 
quest,  she  paid  $80  of  a  doctor's  MU  of  |60, 
and  $7.00  for  his  care  in  a  hospital.  There 
was  other  testimoDy  whidh  need  not  be  re- 
viewed in  detail  regarding  the  mother's  oon-. 
trlbutlon  to  the  child's  welfare.  Budh,  for 
example,  was  the  statement  of  Mrs.  Makinney 
that  the  mottier  had  soat  the  lad  certain  suits 
of  clothing.  A  study  of  tbe  record  ocmvinces 
us  that  the  grea t-gra ndmother  expected  and 
demanded  v^  little  from  the  child's  moth^. 
As  she  said,  the  keeping  of  the  bof  at  ber 
home  waa  a  matter  of  affectloa  and  love  on 
her  part,  rather  than  any  other  cause. 

[1]  This  la  one  of  those  cases  which  we 
are  sometimes  called  upon  to  decide,  in  which 
the  affection  of  cherishing  friends  or  kinsfolk 
Is  at  war  with  tbe  natural  right  of  a'  i»r«it. 
In  such  cases,  we  are  Impelled  by  the  force 
of  our  statutes  as  interpreted  by  the  decisions 
of  this  court  to  regard  the  paramount  right 
of  the  parent,  unless  such  right  has  been  for- 
feited by  abandomnoit  of  the  minor  or  by 
other  owduct  making  tbe  parent  unfit  to  dis- 
charge tbe  duties  of  guardianship  As  our 
present  cUef  Justice  {thm  an  associate  Jus- 
tice) said,  in  Re.Matbesrar  Bstate^  16B  OaL 
26,  37,  145  Pac.  BOS : 


^stFot  otb«r  CMM  BM  Mun«  tople  ud  KBT-NDMBBR  la  eU  K«r-Namb«re«l  Dlawti  cad  IndtM 
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"It  to  wefl  aetded  fhat,  imdeiF  the  proTblonB 
of  Mctlon  17S1  of  tibe  Code  of  OIvH  Proeednre, 
the  fttiier  or  mother  of  a  minor  chUd  under  the 
age  of  14  years.  If  fonnd  by  the  court  competent 
to  discharge  the  duties  of  gaardianship,  is  en- 
ticled  to  be  viipoiDted  guardian  la  prefereDce 
to  any  other  person,  and  that  the  court  must 
appoint  a  parent  seeking  to  be  appointed,  un- 
Ims  It  finds  snch  parent  ineonqietent,  notvlth- 
standing  the  judge  is  of  the  (pinion  that  the 
child's  health  and  welfare  may  be  promoted  by 
giving  It  to  another.  In  re  Vontatee,  162  CaL 
493  [12S  Paa  288] ;  In  re  Saltw,  142  QO.  412. 
41S  [76  Pac  SU.** 

[2,  8]  We  ore  of  the  opinion  Umt  the  erJ* 
deuce  in  this  case  utterly  falls  to  suBtaln  the 
conrf  B  finding  of  abandonment,  and  that  it 
does  not  ivoTe  appellant  to  be  Incompetent 
to  dlstdiai^e  the  duties  of  guardianship.  Id 
many  respects  this  case  resembles  the 
Mathews  matter.  Upon  the  seccmd  appeal 
in  that  proceeding,  Mr.  Justice  Haishaw,  de- 
livering the  <9lnlon  of  d^artment  2,  and 
discussing  the  emphatic  terms  of  section 
1751,  Code  of  Civil  Procedure,  and  their  domi- 
nance over  thote  of  section  246,  BUbd.  1,  of 
the  CItU  Code,  used  the  f<^owlng  language^ 
wbldi  Id  Ita  esaentlals  la  moat  pertlDokt  to 
the  solution  of  the  problem  now  befbre  as: 

"It  to  a^ued  with  great  force  that  the  trend 
of  modern  dedstcms  is  to  regard  ai  of  primary 
importance  the  welfare  of  the  minor  himself. 
This  Is  moat  true.  The  decisions  to  this  effect 
are  made  either  under  the  permiBsion  of  the 
law,  which  contains  no  sudi  restriction  as  that 
found  in  our  section  1751,  or  else  are  given  un- 
der the  command  of  the  law  which,  in  effect,  de- 
daree  that  over  and  above  all  else  the  ctm- 
trolUng  eonsidmition  shall  be  the  welfare  of 
the  diUd.  If  we  were  thus  at  libera  to  act,  it 
might  well  be  that  the  cnstody  of  this  child,  un- 
der tiie  Gndioga  of  the  court,  would  be  given  to 
the  Bouses.  This  is  the  injunction  dedared  In 
our  own  law  by  subdivision  1  of  section  246  of 
the  Civil  Code.  But,  as  we  have  pointed  out, 
unless  the  parent  has  for  some  reason  (and  no 
Bocfa  reason  is  here  found)  forfeited  his  prefer- 
ential ri^t  to  the  gnardtonaUp  <tf  hto  ofhpring, 
aU  eonridemttons  of  tiie  welfare  «l  tfte  child 
must,  under  oar  law.  be  regarded  as  subordi- 
nate to  that  right"  In  re  Mathaw^  EsUte, 
174  OaL  670,  683,  164  Pae.  8,  9. 

(4]  We  most  next  cmulder  th»  flndlos  ot 
the  SQwIor  court  Out  there  was  no  neeenltj 
for  fbe  appMntmat  of  a  guardian  fbr  the 
puBOD  or  the  eititte  of  the  mlnw.  nds  flnd- 
tag  was  made  under  the  supposed  sanction  of 
section  1747  ot  the  Oode  of  Civil  Procedure^ 
and  vas  baaed  upon  the  two  drcumatanoes 
that  the  ddld  was  in  a  suitable  and  comforta- 
ble home,  and  that  under  the  terms  of  the  wlU 
of  Dr.  Wise,  the  minor's  inheritance  would 
be  managed,  not  by  a  guardian,  bat  by  a 
trustee  acting  nndtt  authority  of  the  pro- 
bate court  ot  lioa  Angeles  county,  wherein  tiie 
will  had  been  admitted  to  probate.  The  sec- 
tion in  guestloo  is.  so  far  as  pertinent  to  this 
proceeding  as  fbUows: 


"The  Superior  court  of  eadi  county,  when  it 
appears  necessary  or  convwlent  aiay  appoint 
gnardlane  for  the  persons  and  estates,  or  either 
of  them,  of  minors  who  have  no  guardian  .legal- 
ly appointed  by  wQl  or  deed,  and  who  are  in- 
habitants or  reddents  of  the  county,  or  who  re- 
side without  the  state  and  have  estate  wltUn 
the  county." 

It  is  argued  ^fli  mmSi  fane,  In  opiKMri-  . 
tlon  to  appellant's  data  of  night  to  letters 
of  gnardiuuhi^  that  this  section  vests  in 
the  court  a  wide  discretion  in  determining 
whBt  may  be  necessary  or  conrenloit  for  ttie 
^^d  and  Its  Intwests.  nils  may  be  freely 
conceded,  but  that  concesrion  does  not  free 
ua  ftom  the  ft>roe  of  section  17S1,  Oode  ot 
CIvH  Procedure,  wfaldi  provides  that— 

"Tfie  father  or  the  mother  of  a  minor  child 
under  the  age  of  fourteen  years,  if  found  by  the 
court  competent  to  disdiarge  the  duties  of 
gnardlansbip,  to  entitled  to  be  appointed  a 
guardian  ot  waA  miner  Child,  la  preftorenee  to 
any  otitsr  perBOD.** 

[I,  •]  l^iat  the  minor  child,  who  was  the 
object  of  the  afTectlon  of  the  hostile  petition- 
ers hOT^n,  needs  the  care  and  guidance  of 
some  adult  person,  may  not  be  denied.  The 
court  by  refusing  to  appoint  either  petitioner, 
virtually  bestowed  the  infant  upon  the  great- 
grandmother,  who  was  not  asking  for  letters, 
thus  depriving  the  mother  of  a  preferential 
right  secured  to  her  by  statute.  This  may 
not  be  done  under  such  drcumstances  as  are 
revealed  by  the  record  before  ub.  To  allow 
such  an  order  to  stand  would  be  to  substitute 
the  discretion  of  the  court  for  the  compul- 
sion of  the  statute  which  glvM  preference  to 
a  qualified  parent.  It  may  be,  and  dwibt- 
leBS  la  true,  that  the  fund  left  by  Dr.  Wise 
for  the  care  and  education  of  the  child  may 
be  administered  by  the  trustee  without  the 
aid  of  a  guardian.  And  there  can  be  no  doubt 
that  In  the  home  of  the  great-grandmother 
the  boy  would  be  surrounded  In  the  future, 
as  he  has  heea  In  the  past,  by  refining  In- 
fiuence  and  1^  all  things  whldi  would  con- 
tribute to  his  moral  and  physical  w^fore. 
But  the  court  may  not,  by  merely  refosing 
letters  to  any  we,  d^irlve  the  mother  ot  a 
right  to  the  sodety  of  her  child  and  the  dl- 
rectlMi  (tf  his  life  during  his  minority,  wtaldi 
to  reoogolzed  as  a  natural  privilege  and  to 
secured  to  her  1^  solemn  ^lactment  Upon 
the  facte  iffoved,  the  cblld  needed  a  guardian, 
and  the  mother  was  oititled  to  the  app<rfnt- 
ment.  It'  to  suggested  by  counsti  opposed  to 
appellant  that  such  an  interpretetlon  of  sec- 
tion ITN.  as  thto  court  has  given  would  have 
the  effect  virtually  to  eliminate  Oie  words 
"necessary  or  conrenient"  from  section  1747. 
If  that  were  Ite  ect,  there  would  he  noth- 
ing novel  In  the  domlnanea  ot  sacti«i  17KI, 
for  we  have  seen  that  It  waa  hcOd  In  Oie  sec- 
<md  of  the  appeals  in  Be  BSathews*  Bsteto 
that  the  prefarenttal  parental  rl^t  bestowed 
and  dedared  by  section  17B1,  unless  forfeited 
by  abandonment  or  s«ne  otbw  dlsqnallflea* 
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flon«  orercomes  and  controls  tbe  discretion 
whidi  tbe  oourt  mlfl^t  otherwise  enjoy  vindee 
die  tjerms  of  section  246  of  the  Civil  Code, 
But  we  do  not  agree  vlth  counsel  In  Oielr 
opinion  that  the  quoted  words  In  section  1747, 
Code  of  Civil  Procedure,  are  eliminated  by 
our  lnterpretatl(Hi  of  tbe  later  section  of  tbe 
same  Oode.  It  Is  to  be  remMabered  tbat  ap- 
plicants for  goaxdlandiip  at  minora  are  not 
always  parents  or  persons  related  to  such 
children,  and  numerous  illustrations  will  sug- 
gest thms^ves,  without  our  aid,  In  which, 
under  reasonably  aupposable  facts,  tbe  terms 
of  tiie  earlier  section  would  ai^ly  with  all 
fbroe,  and  tSuwe  of  tbe  later  would  have  no 
relevancy  whatever.  But  In  the  presMit  pro- 
ceeding we  are  bound  to  give  the  effect  to  seo- 
ti<n  1751  sanctioned  by  the  authorities  above 
dted,  and  others  to  whldi  reference  might  be 
made,  and  we  are  compelled  to  hold  that  the 
finding  of  la<^  of  necessity  for  tbe  aKwlnt* 
ment  of  a  guardian  Is  not  supported  and  Jos- 
tifled  by  the  evidence. 

The  action  of  the  learned  Judge  of  the  su- 
perior court,  aa  ahowa  by  his  very  able  writ- 
ten opinion,  was  based  largely  upon  the  au- 
thority of  In  re  Gates,  95  0^1.  401,  80  Paa 
598,  In  whldi  Chief  Justice  Beatty  refused 
to  make  an  order  In  a  proceeding  on  habeas 
corrraa,  enfordng  the  mere  legal  rlgbt  of  a 
mother  who  had  years  before -surrendered  the 
exclusive  control  of  her  dilld  to  a  relative 
who  bad  obtained  letters  of  guardianship 
which,  however,  were  void  for  want  of  Juris- 
diction In  tbe  court  awarding  them.  But  tbat 
opinion,  as  all  similar  ones  must  do  of  neces- 
sity, 1^  open  to  tbe  peUtioner  tbe  right  to 
apidyfor  lettors  and  to  test  in  tbe  proper  fo- 
rum her  fitness  tar  the  care  and  cwtrol  (tf  ber 
minor  dilld.  Xn  oommentlng  uptm  tbe  Gates 
proceeding  and  tbe  mattw  of  the  Application 
of  Bell.  28  OaL  App.  547.  153  Pac.  240,  we 
said.  In  the  opinion  In  Ex  parte  Brit^  167 
Paa  86S,  865: 

"These  cases  are  to  be  carefully  distlngulBh- 
ed  from  those  In  which,  after  hearings  held  for 
tiie  very  purpose  of  determining  the  fitness  or 
unfitness  ot  a  parent,  courts  have  awarded  the 
custody  of  a  cfaUd.** 

In  tbe  later  proceeding.  Etc  parte  Mathews, 
167  Pac.  873,  it  was  held  that  a  mother  to 
whom  letters  of  guardianship  had  been  Issued 
was  entitled  to  recover  the  physical  custody 
of  her  ward  by  habeas  corpus.  In  comment- 
ing upon  the  opinions  In  the  Gates  and  Bell 
proceedings,  Mr.  Justice  Sloss,  in  the  opin- 
ion In  the  Mathews  matter,  used  the  follow- 
ing language: 

"If  it  be  sound  doetriiie  (bat  a  court  or  Judge 
may,  m  babeas  corpus,  disrsgaxd  an  eatablMied 
legal  right  which  w<rald  eontiol  the  judgment  in 
any  other  torm  of  pmOMdlng,  we  are  neverthe- 
leas  satisfied  that  the  rule  can  have  no  just  ap* 
plication  here." 


It  wUl  thus  be  seal  tbat  tbere  U  no  jnat 
analogy  between  tbe  matter  at  bar  and  Vba 
dted  proceeding  In  re  Gates. 

The  order  refusing  letters  of  guardianship 
to  Winifred  Wise,  mother  of  Kenneth  Dare 
Wls^  Is  rerersed. 

We  concur:  ANGBLLOTTI,  G.  J.;  8L0SS, 
J.;  WILBUB,  3.1  liOBIGAN.  J.;  RICH- 
ABDS,  Judge  pro  ttm.;  YICTOiB  KL  SHAW. 
Judge  pro  tern. 


JAQUES  et  aL  v.  TOMB.   (Sac.  2720.) 
(Supreme  Oourt  of  California.   Dee.  24,  1918.) 

1.  Govbnahts  «=»96(6>— Govknahis  AOAinsr 
"Ihcumbbahck"— Absbbswewts. 

An  assenment  which  did  not  exist  whw 
land  was  ccmveyed  was  not  an  "incnmbrance** 
within  a  covenant  against  Incnmbrancea. 

[Bd-  Note.— Fot  other  definitions,  see  Words 
and  ^uaaes,  Second  Series  Ineombrance.] 

2.  GovBNANTB  «996(]>-OonHAire  Aoazhr 
"InonicBBAnoB." 

A  covenant  against  "tncumbranca"  meant 
those  incombrances  defined  by  Civ.  Code,  | 
1114.  and  coold  not  have  had  rtference  to  an 
existing  and  obvious  levee  eonstrncted  across 
the  Iw^  and  owned  hy  a  levee  district 

Department  1. 

Appeal  from  Supoior  Court,  Tuba  Coun- 
ty;  E.  P.  McDanlel,  Judge. 

Acti<m  by  B.  B.  Jaques  and  another 
against  Jane  Tomb.  Judgment  for  defend- 
ant, and  plaintiffs  appeal  Affirmed. 

O.  W.  Eaatln,  of  San  rmBdseo,  Ua  ap- 
pellants. 

W.  H.  Carlln,  of  U  azynnie,  for  respond- 
ent. 

VIOTOB  B.  SHAW,  Judge  pro  tern.  This 
Is  an  appeal  by  plalntlffa  tnm  a  jndgmoit 
In  fkvor  of  defendant,  entered  upon  plain- 
tiffs declining  to  amend  their  complaint  after 
the  sustaining  of  a  general  demurrer  to 
each  of  the  four  purported  causes  of  action 
set  forth  therein. 

[1]  It  appears  from  the  first  cause  of  ac- 
tion that  defendant  was  the  owner  of  a  fftrm 
situated  in  reclamation  district  No.  784, 
which,  on  October  28,  1911,  she  by  grant 
deed  containing  a  covenant  of  seizin  and 
against  Incumbrances,  conveyed  to  plaintiff 
ID.  E.  Jaques,  who,  on  April  28,  1912,  con- 
veyed a  three-fourths  Interest  therein  to  E. 
E.  Jaques.  who,  also,  at  a  date  not  stated, 
acquired  the  remaining  one-fonrth  Interest 
in  said  property;  that,  sut>sequent  to  her 
acquisition  thereof,  the  district  levied  an  as- 
sessment upon  the  property,  which  assess- 
ment, it  la  alleged,  constituted  a  breach  of 


^»F»r  otbw  esM  we  mbm  tepto  and  XBY-NUHBBB  la  all  K«r-Hnnibsred  DIgeiU  ud  ladnM 
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the  coTenant  against  ^cnmbrances.  Since 
the  assessmeot  did  not  exist  at  the  time 
when  defendant  conv^ed  the  land  to  D.  E. 
Jaqoeo,  but  was  lerted  sabsequent  to  said 
date,  and.  Indeed,  after  he  bad  conveyed  the 
property  to  his  grantee,  we  are  unable  to 
percrive  how  a  caose  of  actlm  conld  be 
founded  thereon,  any  more  than  wonld  a 
aobseqaent  anonal  assessment,  npon  which 
to  base  a  levy  for  fiscal  taxes,  give  rise  to 
a  cause  of  action.  Neither  he  nor  his  gran- 
tee, fts  sjKh,  could  maintain  an  action  to  re- 
cover for  this  alleged  1»«ach ;  hence  Hie 
demnrrer  thereto  was  properly  sustained. 

By  the  third  cause  ot  action  it  Is  made  to 
appear  that,  at  the  time  when  the  assess- 
ment was  made  by  the  reclamation  district, 
there  existed  a  mortgage  upon  the  property, 
and  that,  In  order  to  protect  her  security, 
the  mortgagee  was  compelled  to,  and  did, 
pay  the  assessment  so  levied  thereon  by  the 
district,  which,  together  with  interest  and 
p«ialties,  amounted  to  approximately  the 
nun  of  ^,200,  by  reason  of  which  fact  it  la 
alleged  that  plalnttfFs  are  damaged  In  the 
mm  of  13,200  required  to  redeem  said  land 
from  thft  Uen  thereof  waiear  the  terms  of 
■aid  mortgage.  Tbe  reasons  stated  as  Justl- 
tying  tbe  action  of  the  court  In  sustaining 
Uie  d«nuner  to  the  first  cause  of  action  are 
equally  applicable  to  the  ruling  of  tlie  court 
in  sustaining  defendant's  demurrer  to  the 
third  cause  of  action,  via.,  tbat  at  the  time 
of  e»cuting  the  deed  there  was  no  assess- 
ment in  existence  against  the  pn^rty. 

[2]  In  ttke  second  cause  of  action  it  Is  al- 
leged that,  at  the  time  defttidant  executed 
said  deed  of  conveyance  to  D.  B.  Jaques, 
there  had  been  constructed  by  said  reclama- 
tion district  a  large  levee,  then  owned  hf 
and  in  possession'  of  the  district,  and  which 
occupied  eight  acres  of  the  land  so  conv^ed 
by  defraidan^  of  tba  value  of  more  than  $!.• 
600,  and  the  levee  thereon  was  of  the  value 
of  f 10,000,  which  fhct,  it  is  alleged,  consti- 
tnted  a  breach  of  the  covenants  In  said  deed 
to  D.  B.  Jaques,  to  the  damage  of  plaintiffs 
In  the  sum  of  911,600. 

The  fourth  cause  of  action,  in  whidi  plain- 
tiffs allege  they  have  sustained  damages  in 
tbe  sum  of  $9,000,  Is  based  upon  the  fact 
tbat  said  levee  referred  to  In  the  second 
count  of  the  c<Hnplalnt  consists  of  a  high 
embankment  dividing  the  farm  Into  two 
tracts  inaccessible  from  each  other  except 
by  a  drcultous  route  across  tbe  land  of  oth- 
er parties,  thus  rendering  the  farming  opera- 
tlcm  of  tha  land  m<we  eq^enslve  than  it 


would  be  otherwise,  and  greatly  depredating 
the  market  value  of  the, farm. 

Tbe  demurrer  to  each  of  these  counts  was 
properly  sustained,  for  the  reason  that  upon 
the  facts  alleged  both  defendant's  grantor 
and  his  grantee  must  be  deemed  to  have 
understood  and  intended  that  tlie  covenant 
against  Incumbrances  meant  those  defined 
by  section  1111  of  the  ClvU  Cod&  It  could 
not  have  been  con^dered  as  having  refer- 
ence to  this  existing  and  obvious  levee,  alleg- 
ed to  have  constituted  an  Insurmountable 
barrier  across  the  farm.  Tn  the  case  of  Fer- 
guson V.  Edgar,  171  Pac  1061,  the  court  had 
under  consideration  the  question  as  to  wheth- 
er a  public  highway,  and  a  district  canal 
used  to  convey  water  for  irrigating  the 
farm,  in  common  with  other  lauds  in  the 
district^  constituted  a  burden  tberem  within 
the  meaning  of  a  covenant  against  incum- 
brances. B^ening  to  such  coveaant,  tbe 
court  said: 

"It  ms  not  conddered  as  having  referuice  to 
obvious  and  phydcal  bardens,  permanent  in 
diaracttf,  each  aa  a  state  hli^nn^  (or  irrigating 

canaOt  the  use  of  which  was  open  and  notorious. 
As  to  sxicfa  obvlonB  burden  the  party  proposing 
to  buy,  liaving  full  knowledge  of  the  servitude 
and  the  necessity  therefor  as  a  means  of  egress 
and  ingress  to  the  premises,  contracts  subject 
to  the  physical  and  "risible  burden  imposed  npcm 
the  land." 

In  Brewster  on  OonTefrandiig,  |  203,  it  Is 
said: 

"In  eases  where  there  is  a  pbyrical  burden  of 
this  sor^  whldi  is  ▼iBtbl^  thwe  Is  a  fair  and 
reasonable  presumption,  in  the  absence  of  an 
express  agreement,  that  both  parties  act  with 
reference  to  this  [rialn,  existing  burden,  and  that 
the  vendor  on  tbe  oam  hand  dwnandsy  and  Uie 
vendee  on  the  other  pays,  only  the  fair  value  of 
the  lan^  as  visibly  incumbered.'* 

Hence  audi  burdens  are  not  really  Incum- 
btanesa  iritUn  the  "^"g  of  seetini  111^ 
Olvll  OodCb  Is  view  of  idOA  0M  parties  ate 
deemed  to  have  made  and  acted  upon  tbe 
covenant 

Since,  tor  the  reasons  glvoi,  no  cause  ot 
action  is  shown  to  have  ever  existed  in  favor 
of  D.  B.  Jaques,  thexe  was  nothing  which 
could  be  made  the  subject  of  the  transfer, 
alleged  to  have  been  made  to  B.  B.  Jaques, 
by  tbe  purported  assignment  of  his  claims 
for  damages  growing  out  of  tbe  fhcts  stated. 

The  Judgment  is  afflrmed. 

We  concur.:  SLOSS,  J.;  BICHABDS. 
Judge  pro  tern. 
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HINTON  v.  WELCH.   (Sac.  2718.) 

(Bn^ute  Oonrt  «f  Callfonihu   Dec.  27,  1918. 
Bflbeubc  DMii«d  Jan.  2B,  iSi».) 

1.  AFFKAL  AHD  ERBOE  «B3l(KU(l)— <)dsstions 

or  Fact— Betikw. 
Where  there  wai  a  sabitantial  eoi^ct  in 
the  eridence,  a  finding  of  the  trial  court  thereon 
will  not  be  disturbed  apon  appeal. 

2.  EviDsncB  <*=>  1 55(8) — Lkttkhs. 

Under  Oode  CMt.  Proc.  |  1864,  where  plain- 
tiff on  cross-examination  volunteered  to  state 
fn  i>art  the  subject-niatter  of  a  correepondence 
betveen  her  and  deceased,  defendant  executor 
was  entitled  to  present  in  evidence  the  whole 
correspondence  to  which  the  testimony  tbns  vol- 
unteered related,  «ren  thon^  it  embraced  the 
daoedant^a  •df-flervinc  dedarationa,  ^ 

8.  Eyidenck  «=»271(1W  —  Ikeixbs  —  SKlv- 

SlSTIKtf  DbOUBATIOHB. 

In  an  action  afalnst  estate  of  an  alleged 
partner,  where  the  executor  set  up  repudiation 
of  partnership,  laches,  and  Umitatlone.  he  was 
pmperly  permitted  to  introduce  In  evidence  a 
letter  written  by  decedent  to  ahow  that  there 
was  a  repudiation  and  that  plaintiff  was  guilty 
of  laches  snd  diat  Umltattona  had  run. 

4.  Btidsrce  ^t>357— Ixttebs. 

In  an  action  against  estate  of  an  alleged 
partner,  defendant  could  introduce  letters  writ- 
ten to  deceased  by  plaintiff  to  show  tluit  plaln- 
tifl  had  not  asserted  or  insisted  upon  the  exist- 
ence of  suidi  partnership  and  was  gailt7  of 
ladies. 

Department  1. 

Appeal  from  Superior  Court,  Herced  Coun- 
ty;  m  N.  Bector,  Judge. 

Action  by  Emma  D.  Hlnton,  formerly  Emma 
D.  Welch,  against  Blaoche  B.  Welch,  as  exec- 
utrix of  the  last  will  and  testament  of 
diaries  Jay  Wdcb,  deoeeaed.  From  a  Judg- 
ment for  defendant  and  an  order  denying  a 
motion  fOr  new  trial,  plalntltr  appeals.  Af- 
flnned. 

Muhleman  &  Crump,  of  Los  Angeles,  for 
appellant 

Havoi  A  Atheam,  of  San  Francisco,  for 

BIGHABDS,  Judge  pro  tem.  l^iiB  Is  an  ap- 
peal prosecuted  by  the  plaintiff  from  a  Judg- 
ment  in  the  defendant's  favor.  ThB  action 
was  one  Instituted  by  the  plaintiff  against  the 
estate  of  her  deceased  brother,  Charles  J. 
Welch,  to  have  It  decreed  that  the  former 
was  entitled  to  one^half  of  the  property  of 
said  estate  as  the  surviving  partner  of  said 
deceased.  Upon  the  trial  of  the  cause  the 
court  made  its  findings  to  the  ^ect  that  no  . 
agreement  of  partnership  waa  met  entered 
Into  betweoi  the  plalntlfC  and  ttie  deceased; 
that  no  andi  partneraUp  em>  eslBted ;  that 
no  partnership  business  was  ever  conducted 


by  them;  that  the  property  described  In  the 
complaint  waa  never  the  prop^y  of  any  sucli  • 
partnership ;  and  thai*  plaintiff  had  no  inter- 
est therein.  The  court  further  found  that,  if 
any  sn<^  partnership  had  ever  existed,  a  full 
settlement  thereof  had  been  had  In  April, 
1910.  It  further  found  that  the  deceased  had 
repudiated  any  auch  alleged  partnership  re- 
lation in  May,  1910,  and  that  the  plaintiff 
th«i  had  notice  of  such  r^ndlatlon  and, 
based  upon  this  finding,  the  court  further 
found  that  the  plaintiff  Vaa  guilty  of  ladies 
In  the  prosecution  of  her  said  claim  and  of 
the  present  action,  and  that  her  alleged  cause 
of  action  was  barred  by  the  provisions  of  seo- 
tlon  348  of  the  Code  of  ClvU  Procedure. 
Judgment  accordingly  went  for  the  defmd- 
ant,  from  which  Judgment,  after  a  motloa 
for  a  new  trial  had  been  denied,  this  appeal 
was  taken. 

[1]  The  ac^llant's  first  and  main  conten- 
tion la  that  the  evidence  was  InsuffltHent  to 
Justify  the  finding  of  the  court  to  the  effect 
that  a  partnership  had  never  existed  between, 
the  appelant  and  Charles  J.  Welch,  her  de- 
ceased  brother.  The  evidence  In  the  case  la 
quite  voluminous,  covering  a  period  of  about 
SO  years,  during  the  latter  half  of  whldi  the 
partnership,  according  to  the  plaintiff's  con- 
tention, was  in  existence.  No  useful  purpose 
would  be  subserved  by  a  review  in  detail  of 
this  evidence ;  but  this  court,  after  a  careful 
examination  of  the  reowd  onbradng  the 
same.  Is  satisfied  that  a  substantial  conflict 
is  presoited  as  to  whether  or  not  such  part- 
nership was  formed  or  existed  at  any  time 
during  said  period  or  at  aU.  The  trial  court 
resolved  this  conflict  in  favor  of  the  defoid- 
ant's  contention  that  no  such  partnership 
had  ever  existed,  and  Its  finding  in  that  re- 
gard will  not  therefore  be  disturbed  upon  ap- 
peal. 

[2,  t]  The  further  finding  of  the  court  to 
the  effect  that  such  partnershii^  If  it  ever  ex- 
isted, was  repudiated  by  Charles  J.  Weldi  In 
the  month  of  May.  1910,  would  be  immaterial. 
In  view  of  its  first  above  finding  that  such 
partnership  did  never  In  fact  exist  except  as 
the  same  may  have  a  bearing  upon  certain 
errors  ot  law  which  the  appelant  Insists  were 
committed  by  the  court  during  the  trial  of 
the  cause  and  which  have  relation  to  the 
court's  conclusion  that  the  plaintiff  was  guil- 
ty of  ladies  In  the  presoitatlon  of  her  aaid 
claim  and  In  her  prosecution  of  this  action, 
and  that  said  action  la  barred  by  the  statute 
of  limitations.  These  errors  of  law  were  al- 
leged to  have  been  committed  In  the  admie> 
fdon  In  evidence  of  certain  letters  of  the  de- 
ceased to  the  plaintiff  and  also  in  the  admis- 
sion of  certain  letters  of  the  plaintiff  hers^ 
As  to  the  first  of  these,  the  record  dlsdoses 
the  ftdlowlng  to  be  the  fftcts:  Hie  idalntiff, 
while  upon  the  witness  stand  In  ber  onhi 
half,  but  while  nndei^lng  cross-aouuination. 
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was  asked  this  questlcoi,  "You  received,  did 
yOQ  not,  Mrs.  Htaton,  all  of  tbe  money  wbidk 
yoQ  were  anttUed  to  trom  the  estate  ot  yonr 
father?"  Hie  plaintiff  answered  this  ques- 
tion at  some  length,  in  the  course  (tf  wbit^ 
she  volunteered  the  statement  that  she  bad 
written  a  letter  to  her  brother  requesting  a 
statment  as  to  her  half  interest  In  the  ranch, 
to  whldt  she  had  reodved  a  reply.  The  de- 
fendant produced  her  sold  letter  and  i^ered 
it  In  evidence,  and  tberenpon  oOenO.  In  ert 
dence  the  decedents  letter  in  reply.  To  the 
admission  of  this  latter  letter  the  plaintiff 


objected  upon  the  groond  Qiat  it  was  inad- 
mlsdhle  as  a  setf-serring  declaratlwL  We 
are  indlned  to  ttie  opbdon  that  this  oldco- 
tlon  was  not  well  taken,  for  while  we  tUnk 
It  Is  true  that  a  party  may  oot,  under  tbe 
prorislons  of  section  1854  of  tbe  Code  of  Glyil 
I*n>oedare,  offer  a  letter  of  an  oj^wslns  party 
fbr  the  mere  purpose  laying  the  foundation. 
toe  tbe  admJsaloiii  ctf  an  answer  to  It  otmtals- 
Ing  self-serrlng  declarations  on  the  part  of 
the  writer  of  sudi  reply,  yet  when,  as  in  tills 
case,  the  plaintiff  has  volunteered  to  state  in 
part  tbe  subject-matter  of  a  correspondence 
betweoi  the  i»rttes,  tbe  other  parQr  Is  en- 
titled to  have  and  to  present  In  eridoice  the 
whole  correspondence  to  which  her  testliDony 
thus  volunteered  relate  upon  the  same  prin- 
ciple, also  covered  by  sectl(Hi  IBM  of  the  Oode 
of  Civil  Procedure,  that  when  part  of  a  con- 
versation Is  given  In  evidence  by  one  party 
the  whole  conversation  may  be  given  by  tbe 
other  party,  even  though  It  may  embrace  the 
latter's  self-serving  declarations.  There  Is, 
however,  another  and  a  conclnslve  reason 
why  the  letter  of  tbe  plalntlfTs  deceased 
brother,  to  which  objection  was  made,  was 
properly  admitted  in  evidence.  Among  the 
Issues  joined  In  the  case  were  those  as  to 
whether  the  said  decedent  had  ever  repudiat- 
ed the  partnership  In  question,  and  whether, 
if  he  bad  so  done,  tbe  plaintiff  was  guilty  of 
laches  In  not  prosecuting  her  claims  as  to  the 
existence  of  such  partnership  vrlthln  a  rea- 
sonable time  after  such  repudiation,  ^e  let- 
ter of  the  plaintiff's  deceased  brother,  to  the 
admission  of  whldi  objection  was  made,  was 
tbe  letter  which,  the  def^dant  asserted,  con- 
tained his  repudiation  of  the  partnership  and 
his  denial  that  such  partnership  had  ever  ex- 
isted ;  it  was  therefore  admissible  in  evidence 
of  those  fads  fbr  the  purpose  of  setting  in  mo- 
tion the  time  within  which  the  plaintiff,  with 
knowledge  of  such  repudiation  and  denial, 
would  be  bound  to  take  action  for  the  asser- 
tion and  establishment  of  her  claims  or  t>e 
guilty  of  laches  and  liable  to  the  bar  of  the 
statato  of  limitations  for  &lUng  so  to  do. 
This  lett^,  baring  been  thos  properly  ad- 
mitted, formed  a  suffl(drat  basis,  taken  In 
connection  with  the  other  facts  of  the  case,  to 
justify  the  coorf a  findings  in  tbe  defendant's 


fiivor  upon  tbe  subject  ot  ladies  and  of  tbe 
bar  of  the  statute  nt  limitations. 

[4]  The  othw  allied  error  at  law  com- 
mitted tbe  trial  court  was  Ibat  of  adml^ 
dug  in  evidence  a  larigs  number  of  letters  of 
the  plidntiff  to  her  deceased  brotbo-.  writtoi 
after  tbe  date  of  his  alleged  repudiation  of 
the  partnership  for  the  purpose  of  showing 
that  the  plaintiff  had  not,  during  sndi  period 
and  until  after  her  broUier'B  deatb,  asserted 
or  insisted  upm  tbe  existence  of  such  part- 
nership. "We  think  these  letters  were  prop- 
erly admissible  fbr  this  purpose  and  as  hav- 
ing aome  wdgbt  in  detennlnlng  tbe  Issue  at 
tbe  pbtlntUTs  ladies  in  not  insisting  upon  her 
allied  rights  as  a  pariaer  until  after  tbe 
decease  of  ber  Inotber. 

Then  are  no  other  pc^ts  in  tbe  case  re- 
quiring omridaatioo. 

Judgment  and  order  afllrmed. 

We  concur:  SI/>SS,  J.;  TICTOB  K 
SHAW,  Judge  pro  teuL  ' 


In  n  SHARON'S  ESTATE.  (S.  F.  8676.) 
(Snpreme  Court  of  CaUlMnbu  Dea  26,  1918.) 

1.  AnoniOH  ijiiiO  Piatdtobt  Paovxaioivs. 

Th«  right  to  ndx^t  a  child  and  the  ri^t 
of  a  person  to  be  adopted  as  Uia  child  of  an- 
other are  wholly  statutory,  and  me  daiming 
that  an  act  of  adoption  has  been  accomplished 
most  Hhow  that  every  essential  rcqniremmt  oC 
the  statute  has  beoi  strictly  cnopUfld  with. 

2.  Aoopnox  4=94,  7— JunsDicnoNAL  Facts. 

It  Is  jurisdictiiHial  that  a  person  adopting 
a  diild  must  be  ten  years  older  than  the  child, 
that  all  the  parties  whose  eonsMit  is  required 
do  consent  folly  and  freely,  and  that  the  adop- 
tion  CDQtemplatod  wUI  be  for  the  beet  interest 
of  tbe  dOd. 

8.  ADOPTXOH  ^7,  18,  14— COHSENT,  BXAHX- 
HATXOH.  AND  OBDKB. 

In  1892,  to  validate  adoption,  the  following 
things  were  neceHsary:  Consent  of  wife  of  an 
adopting  husband,  signed  in  presence  of  judge 
(Civ.  Code,  S  223,  and  section  226,  as  amended 
by  St  1880,  p.  4) ;  consent,  duly  scknowledged, 
of  mother,  or  due  proof  of  abandonment  (Beo- 
tion  224,  as  amended  by  St  1861,  p.  24):  agree- 
ment of  person  adopting,  signed  In  j^resence  of 
judge  of  county  in  wUch  he  tbea  resided  (sec- 
tion 226,  ss  amraded  by  St  1880,  p.  4);  ctusent 
of  child,  signed  before  the  judge  (sections  22S, 
226);  examination  of  peiwms;  a  decision  that 
interests  of  child  would  be  pnmoted;  and  an 
order  oi  the  judge  (section  227), 

4.  ADOFTJOir   •=317— BviDKirOB  «aB88(D  — 

PaOOF—PBEStnCFllONS. 

An  adoption  was  not  proved,  under  Coda 
Civ.  Proc.  8  1963,  subda.  15,  16,  providtaig  that 
it  is  presumed  that  oflldal  duty  bad  been  regu- 
lariy  performed,  sad  that  a  judge  was  acting 
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in  the  lawful  exercise  of  Us  jarisdlctlon,  where 
the  papKfl  in  the  case  were  destroyed,  and  all 
that  witnesses  oould  testify  was  that  from 
looking  oyer  indorsements  on  the  papers  they 
could  see  that  there  was  a  petition,  a  consent, 
an  esreement,  and  an  order. 

5.  Adoption  9s»10— Who  Mat  Adopt-Ju- 

BISDICmOM. 

No  judge  of  the  superior  court  of  any  coun- 
ty of  OalifcHrnia  could  have  jurisdiction  of  the 
subject-matter  of  an  adoptltm  by  a  resident  of 
New  York. 

6.  BviDEncB  «S3886(4>— ADOPTion— BXTBin- 
aio  pROor. 

As  the  only  writings  necessary  to  an  adop- 
tion are  the  consent  of  the  parties,  the  agree- 
ment of  the  adopting  parent,  and  tiie  order  of 
the  judge,  the  fact  that  the  adopting  parent 
was  not  a  resident  of  CUifomia  and  was  not 
tea  yean  older  tium  tlie  diild  can  be  shown 
by  extrinrie  eridence  to  invalidate  the  order. 

7.  Tbial  «=»148  —  DiBEonoir  of  '^^bdzot— 

Evidence. 

It  la  not  necessary  that  there  should  be  an 
absence  of  conflict  in  the  evidence  to  warrant 
the  court  to  direct  a  verdict;  the  court  being 
deprived  of  ancb  right  only  where  there  is  a 
substantial  conflict 

8.  Tbial  ^»1T9— Dibeoted  Vebdiot— Retcs- 

AL  OF  JUBT  TO  DiBEOT. 

Where  a  part  of  the  jury  refused  to  obey 
an  Older  to  direct  a  verdict,  the  court  had  au- 
thority to  aiv(^t  a  Jam  aa  foreman  and 
have  him  dgn  a  verdict;  omtempt  proceedings 
being  nnneeessary. 

9.  Tbial  ^»325(U  —  Dibhjibd  Vbbdiot  — 
pozxino  of  jubt. 

Where  a  verdict  la  directed,  the  polling  of 
a  jury  Is  a  mere  oaeleas  ceremony,  and  the 
law  does  not  require  it 

10.  JUDOHENT  «S»&7S— DIBEOTINO  VEBDIO^ 

O0ROI.U8IVENBS8. 
A  verdict  directed  by  the  court  la  a  decislrai 
upon  the  merits  and  la  a  bar  to  another  aetion 
tor  the  same  cause. 

11.  Appeal  ahd  Bbbob  ^1170(1)  —  Habu- 
uiss  Cbrob—Obbobs  Not  Affbotzno  Rb- 
euiiT. 

On  appeal  from  a  decree  of  distribution  by 
one  dalmfng  to  have  been  adopted  by  decedent, 
evidence  held  to  satisfy  the  Supreme  Court  that 
there  was  no  legal  adoption  and  that  there 
should  be  00  reversal,  even  If  errors  were  ci»n- 
mltted  under  Const  art  6^  1 4^. 

In  Bank. 

Appeal  from  finperlor  Court  City  and 
County  of  San  Frandsco;  3,  T.  Coffey,  Judge. 

In  tlie  matter  of  the  estate  of  Fred^ck 
William  Sbarcm,  deceased.  From  a  decree 
of  dlstribntion,  Frederick  Wallace  Sharon 
an>eate.  Affirmed. 

Dozler  &  Dozler,  Jacobs  ft  Oliver,  and 
James  M.  Oliver,  all  of  San  Francisco,  for 
appellant 


Garret  W.  HcEnemey  and  WtlBnm  F.  Her- 
rin,  both  of  San  EVandsoot  for  respondoits. 

SHAW,  J.  In  a  proceeding  in  the  superior 
court  of  the  city  and  county  of  San  Frandsco 
for  the  final  distribution  of  the  estate  of 
Fred^dE  William  Sharon,  deceased,  the  ap- 
pellant Frederidc  Wallace  Sutron,  appeared 
and  flied  an  answer  to  the  petition  for  dis- 
tributlon,  aUecing  that  he  was  an  adopted 
son,  and  the  <»iJy  diUd,  of  said  decedent;  that 
he  was  not  mentioned  in  the  will  of  said  de- 
cedent; and  tliat  by  virtue  of  bis  relation 
as  adf^ted  son  he  was  entitied  to  one- 
half  of  the  estate  and  asking  that  the  same 
be  distributed  to  him.  The  widow,  Louise 
Tevls  Sharon,  and  the  beneficiaries  under 
tbe  will  of  decedent,  took  issue  upon  the 
allegations  of  this  answer.  A  jury  was 
demanded  by  the  ai^Aant  and  the  case  pro- 
ceeded to  trial.  At  the  close  of  the  evidence^ 
the  respondents  moved  the  court  to  direct  the 
Jury  to  render  a  verdict  in  favor  of  the  re- 
spondents, and  against  the  appellant  on  tbe 
issues  raised  by  his  answer.  The  court  sus- 
tained this  motion  and  directed  the  Jury  to 
return  a  verdict  accordingly.  Thereupon,  nine 
of  tbe  Jurors  refused  to  agree  to  such  verdict 
The  court  then  designated  one  of  the  remain- 
ing three  jurors  to  act  as  foreman,  and  under 
the  directions  of  the  court  he  signed  a  ver- 
dict in  accordance  with  the  order.  This  ver- 
dict was  then  filed.  Tbe  appellant's  counsel 
then  asked  that  the  Jury  be  polled.  This  de- 
mand was  refused  by  the  court.  A  decree  of 
distribution  was  thereupon  entered,  refusing 
any  share  of  tbe  estate  to  the  appellant  and 
distributing  it  all  in  accordance  wlUi  the  pro- 
visions of  the  will  of  decedent  Ttie  appeal  is 
from  this  decree. 

The  answer  of  the  appellant  alleged  that  in 
Jnly,  1802,  he  was  under  12  years  of  that 
the  decedent  was  then  83  years  of  age,  and 
waa  then  residing  In  the  dty  and  coun^  of 
San  Frandsco,  and  that  said  decedent  then 
adopted  the  aivellant  as  his  son  by  proceed- 
ing legally  bad  before  Hon.  Walter  H.  Levy, 
then  one  of  the  Judges  of  said  superior  court; 
tlmt  at  said  time  said  decedent  was  the 
husband  of  Louise  Tevls  Sharon;  that  tbe 
mother  of  the  appellant  had  abandoned  him 
and  was  in  the  Republic  of  Mexico;  that  the 
father  of  the  appellant  waa  dead;'  that  the 
said  decedent  appeared  before  said  judge  and 
executed  an  agreement  to  the  effect  that  tbe 
appellant  should  be  adopted  and  treated  by 
htm  in  all  respects  as  bis  own  lawful  ditld 
should  be  treated;  that  Lonlse  Tevls  Sharoa, 
the  wife  of  said  decedent,  was  at  that  time 
absent  from  the  state  of  California;  that  her 
consent  in  writing,  duly  acknowledged,  wms 
produced  and  filed  by  said  decedent;  that  the 
said  Judge  then  separately  examined  said  de- 
cedent ana  tbe  appellant,  and  after  such  ex- 
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amlnatioo  made  an  order  wherein  be  found 
that  the  Intereats  of  the  appeUaut  would  be 
promoted  by  his  adoption  by  eald  decedent, 
and  declared  that  the  appellant  shonid 
thenceforth  be  regarded  and  treated  In  all  re- 
spects as  the  child  of  aald  decedent 

The  appellant  was  a  son  of  John  W.  Sha- 
ron, who  was  a  cousin  of  Senator  William 
Sharon,  the  father  of  decedent.  At  the  time 
of  the  alleged  ad<H>tlon.  the  decedent,  Fred- 
erick William  Sharon,  had  one  child,  a  son 
abont  seven  years  of  age^  and  was  a  resident 
of  the  clt7  of  New  York ;  but  he  and  his  wife 
wwe  tb«a  Thdting  In  California.  From  June 
27,  lfi02.  nntU  August  30,  188i2,  his  wtfe^  his 
child,  with  a  goTemess  and  maid,  were  living 
in  rooms  at  the  Del  iSaate  Hotel  in  Monter^ 
county,  Cal.  Thct  decedent  was  at  the  hotel 
at  intervals  during  that  time  and  at  other 
tfwes  was  tn  San  Frandsco  at  the  Palaos 
HoteL  Senator  William  Shanm.  shortly  bo- 
fore  his  death,  wUdi  occurred  In  1885,  conr 
veyed  all  bis  estate  to  trastees,  In  trust  for 
tbe  period  of  tm  years  foUowhig  his  death, 
one-third  fi>r  said  decedent,  who  was  his  son, 
one-third  tor  his  daughter  Florence,  Lady 
Kesketh,  and  one-third  to  the  children  of  hto 
deceased  daughter,  Mra  Newlands.  This  es- 
tate was  very  larger  amonntlng  to  several 
mllUcms  of  ddUara,  and  during  the  y«ur  1892 
it  was  managed  hy  Mr.  Newlandi^  tbm  the 
sole  traste& 

In  support  ot  ftsa  abcfv*  auction*  aA  to 
the  adoptim  papers  and  proceeding^  testi- 
mony was  given  by  the  appelant  and  two 
other  wltnessee,  namtiy,  Oeorge  B.  UcOomb 
and  WiUlam  J.  Heney.  MeCcmb  testified 
tliat  he  was  a  deputy  clark  of  said,  superior 
ooart  during  the  years  18M  and  1892,  that  he 
was  acting  as  courtroom  clerk  for  Judge 
Troutt  at  that  time;  that  In  1892,  while  pass- 
ing along  the  corridor  of  the  dty  hall,  he 
was  called  Into  the  dctiartment  prerided  over 
by  Judge  Levy,  to  act  as  tila4c  upon  an  ex 
parte  motlm,  the  regular  oonrtroom  elwk  of 
■aid  court  not  bdng  then  ivesent;  tliat  he 
went  Into  the  courtroom  and  sat  down;  that 
Judge  Levy  came  ont.of  his  chambers  with 
three  or  fbur  other  people,  among  them  a 
boy  10  or  12  years  of  age;  that  an  attorney 
banded  to  the  Judge  a  petition  for  adopUon; 
thAt  one  of  the  persons  was  then  sworn,  gave 
hlB  name  as  F.  W.  Sharon,  his  testimony  was 
taken,  and  the  Judge  Interrogated  the  boy ; 
that  the  Judge  then  said.  'I^ke  your  order," 
or,  "The  petition  is  granted,"  or  some  similar 
•wor&a,  directed  the  witness  to  make  a  minute 
entry  of  the  matter,  and  then  signed  an  or- 
der granting  the  petition:  that  tlte  witness 
then  took  the  papers,  made  an  entry  of  the 
proceedings  in  a  book  called  the  "rough  min- 
utes," gave  the  papers  to  the  Judge,  and  saw 
them  no  more ;  and  that  some  one  of  ttem  re- 
quested that  the  matter  be  kept  from  the 
public   On  crosa-examlnatlon  he  corrected 


his  testlmcmy  as  to  the  Judge  having  signed 
any  order,  saying  that  he  did  not  recollect 
that  occurrence,  that  he  did  not  see  ony  writ- 
ten order,  nor  any  other  paper  except  the  pe- 
tition for  adoption,  but  that  he  did  not  read 
the  petition  and  knew  nothing  of  Its  contents, 
nor  who  signed  it  He  also  retracted  the 
statement  that  he  made  his  entry  on  the 
rough  minutes,  saying  that  his  impression 
was  th^t  he  had  made  the  entry  on  a  loose 
sheet  of  paper  and  that  he  had  placed  the 
paper  In  the  book  of  rough  minutes,  leaving 
it  there  for  the  regular  clerk  of  the  depart- 
ment when  he  should  come  in.  This  correc- 
tion was  made  after  he  had  been  reminded 
that  an  entry  In  the  book  would  have  made 
the  matter  public.  He  did  hot  explain  how 
he  came  to  know  fliat  the  paper  handed  to 
the  Judge  by  the  attorney  was  a  petition  for 
adoption.  He  did  not  testify  that  any  one 
caned  it  l9  Bndi~  name,  or  said  that  it  was 
a  petition  for  adoption.  The  witness  Hcney 
testified  that  In  the  year  1892  he  was  a  depu- 
ty conn^  clerk  and  occupied  the  positlMi  <a 
lIUngGlerk;  aat  he  remembered  the  proceed- 
ings In  adoption  mentioned  1^  McComb;  fliat 
the  papers  woe  prasmted  to  him  to  be  ffled; 
that,  "as  tlie  usual  custom  was,"  he  looked 
them  over;  that  there  was  a  petition,  a  con- 
mat,  an  agreement,  and  an  order  of  adoption ; 
that  as  deputy  clerk  he  indorsed  each  erne  of 
these  papers  as  filed  and  Indexed  the  matter 
In  the  general  index  of  dvil  actions  under 
the  name,  F.  w.  Sharon,  or  Frederick  W. 
Sharon,  on  each  side,  as  the  respective'  par- 
ties. On  cross-examination  he  said  that  he 
did  not  remember  what  Judge  signed  the  or- 
der, nor  whether  it  was  signed  by  more  per- 
sons than  one;  that  he  could  not  describe  the 
document  which  he  said  was  a  consent,  nor 
say  whether  it  was  acknowledged  or  not; 
Otat  he  had  no  reoollecti<»i  of  the  contents 
of  the  agreement,  nor  by  whom  It  was  signed, 
nor  of  anything  that  was  In  it;  that  he  did 
not  read  it  at  all;  that  he  did  not  read  the 
petition,  nor  know  anything  of  Its  contaits, 
nor  who  signed  it;  and  that  he  did  not  read 
the  order  and  knew  nothing  OS  Its  contents. 
He  admitted  that  his  designation  of  the  pa- 
pers by  the  names  above  gX'vm  was  made 
elAer  from  the  Indorsements  thereon  or 
from  his  knowledge  that  such  papers  were 
neceffiary  to  an  adoption  proceeding,  and 
not  from  any  knowledge  or  recollection  of 
tbeix  contraits.  The  appellant  testified  that 
he  was  bom  on  July  10,  1879;  that  a  few 
days  before  the  alleged  adoption  proceedings, 
while  he  was  living  in  fian  Francisco,  he  was 
taken  from  his  place  of  abode  by  Alexander 
D.  Sharon,  a  cousin  of  the  decedent,  to  the 
Palace  Hotel,  and  to  a  room  occupied  by 
the  decedent;  that  the  decedent  there  asked 
him  If  he  wanted  to  be  his  (the  decedent's) 
boy,  and  told  him  that  he  would  see  that  the 
appellant  was  well  taken  care  of;  that  he 
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was  then  kept  at  tbe  Palace  Hotel  for  some- 
thing over  two  we^s,  Including  tbe  time  of 
the  allied  adoption;  that  during  that  period 
he  waa  provided  with  several  suits  of  new 
clothes  and  waa  taken  to  a  dentist  and  to  a 
nose  mwdallst  tor  medical  treatment;  that 
oa  a  certain  day,  which  It  la  claimed  waa 
Jnly  28.  1892»  tb^  decedent  asked  blm  if  he 
would  like  to  be  his  boy,  and  thereupon  h^ 
with  the  dficedoit  and  aald  Alex.  D.  Sharon, 
went  to  a  place  which  ia  believed  to  be  the 
city  hall  In  San  Frandsco;  that  tliere  they 
saw  a  gentleman  who  he  b^ered  was  a 
judge ;  ttiat  Oie  judge  aSked  him  If  he  want- 
ed to  be  tbe  decedent's  boy,  to  whldi  he  an- 
swered, "yes";  that  some  papers  were  then 
produced;  that  the  papers  were  signed  be- 
fore the  Judge  and  were  left  there;  and  that 
they  then,  in  connection  with  those  papers, 
went  to  another  room  in  the  building. 

This  was  all  the  evidence  in  proof  of  the 
papers  and  proceedings  tor  the  alleged  adop- 
tion. There  was  no  evidence  that  Louise 
Tevia  Sharon,  the  wife  of  the  decedent,  was 
then  absent  from  the  state  of  California,  or 
that  she  was  lawfully  or  otherwise  separated 
from  him,  or  that  ahe  was  not  capable  of  giv* 
her  consent  On  the  contrary,  the  evidence 
was  undlq>ated  to  the  effect  that  she  was 
not  separated  from  her  husband,  that  she 
was  Oiea  wltiiin  the  state,  and  that  she  was 
capable  of  giving  consent  There  is  no  evi- 
den<»  that  the  appellant  hlma^  dgned  a 
consent  to  the  adoption. 

There  was  evidence  tending  to  prove  that 
prior  to  the  alleged  adoption  the  decedent 
had  formed  a  pprpose  to  adopt  the  ajvellant 
as  Us  BOO,  and  had  told  the  appellant  of 
that  Intention,  and  other  evidence,  appar- 
ently intended  as  corroborative  proof,  which 
it  is  claimed  tends  to  Show  that  the  decedent 
had  thereafter  in  some  reject  treated  tiie 
appellant  as  a  child  of  his  own.  The  appel- 
lant was  kept  In  a  boarding  sChocd  fOr  about 
four  years  thOTcafter  and  supported  for  some 
six  months  longer  in  Arizona,  where  he  was 
sent  because  he  was  afflicted  with  tubercu- 
losis. The  ai^ellant  contends  that  his  ex- 
penses during  all  this  period  were  paid  by 
the  decedent  But  the  evidence  Is  almost 
conclusive  that  the  expenses  were  paid  out 
of  the  funds  belonging  to  the  Sharon  trust 
above  mentioned,  and  charged  to  all  the 
beneQdarles.  At  all  events,  It  comes  far 
short  of  proving  that  the  decedent,  after  the 
alleged  adoption,  r^rded  and  treated  tbe 
appellant  as  his  own  child  should  have  been 
treated.  He  did  not  treat  him  as  be  treat- 
ed his  own  child,  then  living.  He  never 
took  tbe  appellant  Into  his  family,  nor  asso- 
ciated with  him  In  any  way,  and  In  tact 
he  never  thereafter  spoke  to  the  appellant  or 
communicated  with  him  in  any  manner 
whatever.  As  corroboration  of  the  fact  of  a 
valid  ad^qption,  the  eridence  could  not  weU 
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have  been  weaker  without  being  absdntely 
Immaterial  and  Irrelevant 

[1, 2]  The  ri^t  to  adopt  a  child,  and  tbe 
right  of  a  person  to  be  adopted  as  the  child 
of  another,  are  wholly  statutory.  Sudh 
right  Is  unknown  to  the  c«nmon  law.  He 
who  claims  that  an  act  of  adoption  has  been 
accomplished  must  show  that  every  essential 
requirement  of  the  statute  has  been  strictly 
complied  with.  Gx  parte  Clark,  87  CaL  641, 
26  Pac.  967;  In  re  Stevoia,  83  Cal.  331,  23 
Pac.  370.  17  Am.  St  B^.  252.  In  Estate  of 
JohDson,  98  CaL  531.  638,  33  Pac.  460,  461 
(21  L.  R.  A.  38(9  after  careful  consideration 
of'the  questi<m  as  to  what  requirements  are 
essentisa,  the  ccHudnslon  was  stated  as  fol- 
lows: 

"The  proceeding  Is  essentially  me  of  emtract 
between  tbe  parties  whose  ctmssnt  is  required. 
It  is  a  ecmtract  of  a  very  solemn  nature,  and 
for  this  reasMi  tlie  law  has  vlsdy  thrown 
around  its  creation  certain  safeguards,  by  r» 
quiring,  not  only  that  it  shall  be  entered  into 
in  the  presence  of  a  Judge,  but  also  that  It  shill 
receive  his  sanction,  whidi  is  not  to  be  given 
until  he  has  satisfied  himself  of  these  three 
things:  (1)  That  the  persoo  adopting  is  ten 
years  t^der  than  the  tidld.  (2)  ^at  all  the 
parties  whose  cawant  b  reqtdzed  do  consent, 
fully  and  freely,  to  tiie  making  of  audi  eon- 
tract  (3)  That  the  adoption  omtemplated  by 
the  contract  will  be  for  tiie  best  Interest  <k 
the  child  adopted." 

These  requirements  are  there  held  to  be 
Jurisdictional.  Unless  they  coexist,  the  pro- 
ceeding for  adf^tiott  is  Insufficient,  the  at- 
tempted ecmtract  is  invaMd.  the  Judge  is 
without  power  to  approve  it,  and  there  la  no 
lawful  adoptlmu  Gx  parte  Chambers,  80 
CaL  219,  22  Pac  138;  Gx  parte  Clark,  su- 
pra; In  re  Stevens,  supra;  Matter  of  Cosza, 
168  CaL  622.  126  Pac.  161,  Ann.  Cas.  1014A. 
214;  Estate  of  McComba^  174  CaL  214. 162 

Pac  897. 

[S]  Under  the  law  in  force  in  1892,  and 
upon  the  undisputed  facts  of  this  case,  tha 
following  things  were  necessary  to  make  the 
alleged  adoption  valid:  (1)  The  eoosent  of 
the  wife  of  the  decedent,  dgned  in  the  pres- 
ence of  the  Judge.  O.  C.  {  223 ;  section  226. 
as  amended  In  1880,  Amendts.  1880,  p.  4. 
(2)  The  consent  In  writing,  duly  acknowl- 
edged, of  the  mother  of  the  diild,  or  dua 
proof  that  she  had  abandoned  said  child.  C. 
0.  5  224 ;  Stats.  1891,  p.  24.  (3)  The  agree- 
ment of  the  decedent,  signed  In  tbe  pres- 
ence of  the  Judge  of  the  superior  court  of 
the  county  in  which  the  decedent  then  resid- 
ed, to  the  efTect  that  tbe  child  should  be 
adopted  by  him  and  treated  In  all  respects 
as  his  own  lawful  dtlld  should  be  treated. 
C.  C.  S  226,  as  amended  In  1680.  supra.  (4) 
The  consent  of  the  appellant,  In*  writlnB", 
signed  by  him  before  the  Judge,  to  the  adop- 
tion, he  being  then  13  years  of  age.  C.  O. 
IS  221^  226.  iSt  Tbe  examination  by  the 
Judge  of  the  pers«u  required  to  appear  be- 
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tore  blm  as  aforauld,  his  dedslon  there- 
from that  the  Interests  of  the  Child  would  be 
promoted  by  the  proposed  adoption,  and  the 
making  of  an  order  by  said  Jndge  declaring 
that  said  child  should  thenceforth  be  regard- 
ed and  treated  in  all  respects  as  the  child  of 
Frederick  WlUlam  SlMiron.   a  a  S  227. 

[4]  We  find  in  the  evidenoe  no  proof  what- 
ever of  snch  papers  and  proceedings  for  the 
adoption  of  the  appellant  by  the  decedent. 
If  the  docamoits  have  been  destroyed,  as  It 
la  admitted  was  the  case  here,  If  they  ever 
odisted,  secondary  proof  thereof  would  be 
adml8siU&  Without  snch  secondary  proof, 
the  adoption  cannot  be  said  to  hare  beat 
proven.  There  was  no  snch  secondary  proof. 
No  copy  of  any  paper  was  proven  or  <»Btered. 
Mo  witness  testlfled  to  the  contents  of  any 
of  the  supposed  papers,  nor  gave  evidence  as 
to  the  substance  thereof,  l^e  witnesses  Mo- 
Comb  and  Heney  each  tratlfled  that  he  had 
not  read  any  of  the  papers  and  did  not  know 
the  contents  thereol  Nether  of  them  said 
that  he  had  heard  any  paper  read,  or  that 
any  of  the  persons  present  had  stated  the 
character  or  contents  of  any  paper.  Hoiey 
testlfled  that  there  was  a  petltltm,  a  con- 
sent, an  agreement,  and  an  ordor.  As  he 
did  not  read  either  of  tiiem  nor  know  their 
eontents,  his  knowledge  of  their  character 
most  have  been  derived  whtdty  from  the  in- 
d<nr8ements  thereon  or  from  the  title  on  the 
inside,  althon^  be  does  not  say  that  he  read 
snch  indorsements  or  titles,  but  leaves  that 
to  be  Inferred  from  his  rather  evasive  state- 
ment that,  "As  the  nsnal  custom  was,  I 
looked  them  over."  Then  was  no  attempt 
to  show  what  evidence  was  produced  to  the 
Jndge.  upon  which  the  alleged  order  was  giv- 
en. The  appellant  does  not  contend  that 
ttiere  was  any  proof  of  the  contents  of  any 
of  these  essential  documents,  except  a  cer* 
tain  pnxtf  vidiAi  he  claims  arises  by  pre- 
sainptI(aL  G?he  presumptions  upon  which  he 
rests  his  case  are  those  stated  in  subdivi- 
sions 15  and  16  of  sectUm  1963  of  the  Code 
of  Civil  Procedure,  "that  official  duty  has 
been  regularly  performed"  (snbdlvlidon  IS)* 
and  "that  a  court  or  Jndge,  acting  as  such, 
whether  in  this  state  or  any  other  state  or 
country,  was  acting  In  the  lawful  exercise 
of  his  jurisdiction"  (subdivision  16). 

No  case  has  been  dted  by  appellant,  and 
we  know  of  none  existing,  wherein  these 
presomptions  have  been  s^ven  such  effect 
Appellant  dtes  Matter  of  Warfleld,  22  Gal. 
64,  83  Am.  Dec.  49;  Posten  v.  Bassette,  5 
Cal.  469;  MandevlUe  v.  Reynolds,  68  N.  T. 
533 ;  Sstate  of  Edwards,  58  Iowa,  431 ;  Croom 
V.  Winston,  18  Tex.  Civ.  App.  1,  43  S.  W. 
1072 ;  end  Leland  v.  Cameron,  31  N.  T.  115. 
Ncme  of  than  goes  as  far  as  It  would  be 
necessary  to  go  In  this  case  If  we  should  hold 
that  this  proof  established  the  existence, 
contents,  and  legal  sufficiency  of  the  Instru- 
ments of  writing,  and  the  other  facts  nec- 


essary to  the  validity  ot  the  alleged  order  of 
adoption.  In  the  Warfield  Case,  the  peti- 
tion for  the  probate  of  a  will  was  mlaslug 
from  the  files.  It  was  referred  to,  however. 
In  the  other  iwpers  on  file  and  In  the  records 
of  the  case,  and  the  executor  testlfled  that 
he  had  signed  and  sworn  to  a  petition  for 
the  probate  of  the  wlU  and  that  he  could  not 
tell  what  else  it  contained.  Upon  all  the 
evidence  the  court  held  that  the  existence 
and  contents  of  the  petition  were  satisfac- 
torily established.  In  Posten  v.  Bassette  a 
power  of  attorney  had  been  burned.  Two 
witnesses,  who  were  accustomed  to  draw 
such  powers,  each  testlfled  that  he  had  seen 
and  read  the  docnmoit  and  stated  Its  sub- 
stance and  effect  It  was  said  that  the  mere 
fact  that  they  could  not  redte  Its  contents 
word  for  wwd  did  not  render  their  testimony 
inadmissible  or  ineffectual,  and  that  the  ex- 
istence and  contents  of  the  power  were  prov- 
ed by  tb^  testimony.  In  Leland  v.  Gam- 
eroa  an  executlcm  on  which  a  sale  of  land 
had  bem  made  was  lost  Its  Issuance  and 
contents  were  the  facts  to  be  provot.  The 
attorn^  who  had  entered  up  the  Judgment 
was  dead,  but  on  his  law  register,  among 
other  oitrles  of  the  proceedings  In  the  case, 
was  this :  "Ft  fa.  issued  !I>ecember  19,  1816, 
to  McClure."  The  sheriff's  deed  recited  the 
delivery  of  the  execution  to  the  sheriff.  The 
court  held  that  the  entry  on  the  attorney's 
register  was  admissible  as  a  contemporane- 
ous memorandum  of  the  fact  of  the  Issuance 
of  the  execution,  and  that  as  the  law  fixed 
the  contents  of  an  execution  and  the  data 
tor  making  it  up  were  contained  in  the  Judg- 
ment the  contents  and  issuance  of  the  ex- 
ecution were  sufficiently  proven.  In  each  of 
the  other  cases,  the  substance  and  effect  of 
a  Judgment  of  a  court  of  general  jurisdlO' 
tlon,  the  entry  of  which  lud  been  lost  were 
proven  by  means  of  entries  In  the  Judgmoit 
book  and  In  the  Judge's  docket  showing 
briefly  the  diaracter  and  effect  of  the  Jndg- 
m^t  and  the  rendition  thereof.  In  the  Eld- 
wards  Case  and  also  in  Groom  v.  Winston, 
evidence  of  that  character  was  supplement 
ed  by  testimony  of  witnesses  to  the  contents 
of  the  pleadings. 

Here  we  not  only  have  no  writings  of  any 
kind,  but  we  have  no  testimony  as  to  the  con- 
tents, the  Bubstonoe^  or  the  effect  <tf  any  <tf 
the  writings  claimed  to  have  existed. 

In  BJx  parte  Clark,  supra,  the  court  says 
tliat  "Jurisdiction  In  such  cases,  although 
the  court  be  one  .of  general  Jurisdiction,  must 
appear  hy  the  record,  as  to  both  subject-mat- 
ter and  person,"  and  that  the  Jndge  so  act- 
ing Is  to  be  regarded  and  treated  in  that  re- 
spect as  a  court  of  limited  and  special  Juris- 
diction. AH  the  other  de<dslons  where  the 
subject  was  Involved  assume  that  this  Is  the 
rule  applying  to  adoptions.  Estate  of  Mc- 
Eeag,  141  Cal.  406,  74  Pac.  1039,  99  Am.  St. 
Bep,  80;  Estate  of  Camp,  ISl  Cal.  470,  63 
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Paa  736,  82  Am.  St  Rep.  871;  Estate  of 
WUltems,  102  Cal.  70,  36  Pac.  407.  41  Am. 
St.  Rep.  163 ;  Ex  parte  Johnson,  supra,  mie 
rule  estabUsIied  by  many  dedsloDs  In  this 
state  Is  that,  where  one  relies  on  an  ad- 
judication of  a  tribunal  of  limited  or  spe- 
cial Jurisdiction,  he  "must  show  affirmatlrely 
every  fact  necessary  to  confer  such  Jurisdic- 
tion." Rowley  v.  Howard,  23  Cal.  401 ;  New- 
man V.  Barnet,  165  Cal.  425,  132  Pac.  588: 
Swain  V.  Chase.  12  Cal.  286 ;  Ex  parte  Kear- 
ny, 55  Cal.  217;  CardweU  v.  SablchI,  5» 
Cal.  493;  Kane  t.  Desmond,  63  Cal.  466; 
Jolley  v.  Poltz,  34  Cal.  326 ;  Ex  parte  Green- 
all,  153  Gal  770,  96  Pac.  804;  Ferguson  t. 
Basin  Con.  Mines,  152  Cal.  716,  93  Pac  867; 
Eltzroth  T.  Ryan,  89  Cal.  140,  26  Pac.  647; 
Keybers  t.  McGomber,  67  Cal.  396,  7  Pac. 
838 ;  King  v.  Randlett,  33  Cal.  322 ;  Lowe  t. 
Alexander,  15  Gal.  301.  In  many  of  these 
cases  the  record  of  the  inferior  court  failed 
to  recite  some  jurisdictional  fact  This,  of 
Itself,  does  not  make  the  Judgment  Told,  for 
extrinsic  erldence  Is  admlssltde  to  prove  such 
fact,  except  where  some  statute  makes  the 
record  the  exclusive  mode  of  proof.  Jolley 
T.  Toltz,  supra.  But  If  the  presumptions  of 
subdivisions  16  and  16  of  section  1963  have 
the  effect  now  claimed  for  them,  no  extrinsic 
proof  would  hare  been  necessary.  The  fact 
that  the  inferior  tribunal  acted  would  have 
raised  the  presumption  that  the  Jurisdic- 
tional fact  existed.  Its  action  would  have 
proved  its  jurisdiction;  yet,  in  all  of  the  cas- 
es It  Is  held  tliat  the  Jurisdictional  facts 
must  be  proven,  either  by  the  record,  or  by 
other  evidence.  In  no  case  has  It  been  held 
that  the  t&ct  that  a  Judgment  or  order  was 
made  and  that  It  appeared  on  the  record,  or 
the  presumption  that  official  duty  has  been 
regularly  performed,  was  suffldeut  proof  of 
the  Jurisdiction  of  an  inferior  court  or  tri- 
bunal. 

nie  conclusion  necessarily  follows  that 
fliese  prorlslons  of  section  1963  are  not  to  be 
construed  to  dispense  with  the  necessity  of 
proof  of  the  facts  essential  to  the  Jurisdic- 
tion of  an  inferior  court  or  tribunal,  and  that 
they  apply  only  to  the  acts  of  such  inferior 
court  after  jurisdiction  of  subject-matter  and 
person  has  attached.  When  jurisdiction  has 
been  acquired  to  do  the  ^ing,  all  proceed- 
ings in  the  exercise  thereof  are  presumed  to 
have  bcao  tawfnlly  done,  unless  the  contrary 
is  shown.  TbB  anthorittes  uniformly  Umlt 
the  application  of  the  presumption  in  this 
manner: 

"While  the  law  will  presume  la  favor  of  the 
regularity  of  an  official's  act,  it  will  not  by 
■uch  presumption  supply  the  necessary  Juris- 
dictional facts."   1  Jones  on  Ev.  }  45a. 

"When  the  necessary  facts  of  Jurisdictiou  are 
established,  the  same  assuinptioD  is  made  in 
favor  of  the  judicial  proceedings  ot  Judges  of 
inferior  courts,"  says  Mr.  Cbamberlayne,  speak- 
ing of  the  presumptiou  that  courts  act  to  the 
lawful  exercise  of  their  Jurisdiction.   2  Cbam- 


berlayne on  Ev.  S  1206;  Best  on  Bv.  (lOtii  Ed.) 
I  361 ;  King  T.  All  Saints,  7  B.  ft  G.  790,  lOS 
Dug.  Rep.  918;  Eulcer  v.  Biendorff,  63  Neb. 
91,  88  N.  W.  190;  Wight  v.  Warner,  1  Doug. 
(Mich.)  387;  FeU  t.  Philadelphia,  81  Pa.  75; 
Fowler  v.  Jenkins,  28  Pa.  178;  Ex  parte  Lange 
(D.  C.)  197  Fed.  771. 

[E]  The  presumption- being  thus  Ineffectual 
as  proof,  nothing  remains  of  the  appellant's 
case.  The  extrinsic  evidence  bearing  direct- 
ly on  the  facts  essential  to  Jurisdiction,  and 
to  the  effect  that  th^  did  not  exist,  was 
clear  and  convincing.  Frederick  William 
Sharon  was  shown  to  have  been  a  resident  of 
New  York.  Consequently  no  Judge  of  the 
superior  court  of  any  county  of  California 
could  have  had  Jurisdiction  of  the  subject- 
matter  of  an  adoption  by  him.  Ex  parte 
CUrk,  87  CaL  640.  26  Pac.  967;  Estate  of 
WUliams.  102  CaL  77,  36  Pac.  407,  41  Am. 
St  Rep.  163.  The  appellant  admitted  that 
he  was  over  12  years  of  age  at  the  time,  and 
he  did  not  testify  that  he  signed  a  consent 
to  the  adoption  and  produced  no  evidence  to 
that  effect  The  wife  of  the  decedent  was 
capable  of  consentlns,  was  not  separated 
from  her  husband,  was  then  in  California, 
and  she  did  not  sign  a  consult  thereto.  It 
follows  that  even  If  the  judge  did  make  an 
order,  as  claimed,  tt  was  wholly  void. 

[I]  In  Ex  parte  Williams,  sapra,  it  was 
held  that  the  only  writings  necessary  to  an 
adoption  are  the  consent  of  the  parties  whose 
consent  is  necessary,  the  agreement  of  the 
adopting  parent  or  parents,  and  the  order  of 
the  judge,  and  that  the  existence  of  the  oth- 
er matters  required  may  be  shown  by  ex- 
trindc  evidence.  If  this  be  so,  then  of  ne- 
cessity the  nonexistence  of  such  other  mat- 
ters could  be  Ethown  in  proof  of  the  Invalid- 
ity of  the  order.  Hence  proof  of  the  facts 
of  the  residence  and  age  of  the  parties  con- 
cerned was  proper. 

From  the  foregoing  It  la  clear  that  the 
appellant  utterly  failed  to  prove  the  allega- 
tion that  he  was  an  adopted  child  of  the 
decedent  The  result  Is  that  he  was  not 
entitled  to  distribution  of  any  part  of  the 
estate.  Some  minor  objections  rranaln  to  be 
disposed  of. 

[7]  It  Is  a  settled  rule  of  law  regarding 
trials  by  Jury  that  in  a  proper  case  the  court 
has  full  power  to  direct  the  Jury  to  render 
a  verdict.  This  power  exists  In  favor  of  the 
defendant  where  there  is  no  substantial  evi- 
dence tending  to  prove  all  the  controverted 
facts  necessary  to  establish  the  plaintiff's 
case.  It  Is  not  necessary  that  there  should 
be  an  absence  of  conflict  In  the  evidence.  To 
deprive  the  court  of  the  right  to  exercise  this 
power,  If  there  be  a  conflict  it  must  be  a 
substantial  one.  There  are  numerous  deci- 
sions to  this  effect  We  cite  the  following: 
Estate  of  Baldwin,  162  Cal.  473, 123  Pac.  2«7 ; 
Sill  V.  CeschI,  167  Cal.  704,  706,  140  Pac. 
919;  Estate  of  Caspar,  172  CaL  160. 155  Pac. 
881 ;  Jacobson  t.  Northwestern,  eta,  Co.,  ITS 
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CaJ.  478,  166  Pac.  3 ;  Perera  t.  Panama  P.  I. 
B.  Co.,  S.  P.  No.  7815,  176  Pac.  454,  dedtfed 
October  1,  1916.  Many  other  cases  support- 
ing the  role  are  cited  In  the  Baldwin  Oaae. 
This  rule  would  snstaln  the  action  of  the 
court  below  even  If  It  were  conceded  that 
there  was  some  conflict  In  the  evidence  re- 
lating to  the  jurisdictional  facts  essratlal  to 
a  TBlld  adoptlcm.  The  conflict,  If  any,  was 
beyond  qnestlon  not  snhstantlal,  bnt  was  a 
mere  shadow  of  form  wititHHit  substance. 
The  objection  that  the  court  bad  not  the  pow- 
er la  consequently  without  merit. 

[t]  It  is  amtmded  that  the  court  erred 
In  the  manner  of  obtaining  the  verdict  after 
Its  direction  therefor  bad  been  glToi.  The 
dalm  <m  this  point  is  that,  where  a  part  or 
all  of  the  Jury  refuse  to  obey  the  order,  the 
only  method  by  which  the  court  can  enforce 
tt  la  by  proceeding  against  the  refractory 
jurors  for  contempt  It  Is  obvious  that  this 
might  easily  prove  Ineffectual  or  Impractica- 
ble, for  in  such  event  the  refractory  jurors 
would  be  able  to  compel  a  new  trial  and  thus 
defeat  the  exercise  by  the  court  of  a  power 
which  it  clearly  possesses.  The  objection  Is 
untenable,  both  on  principle  and  by  author- 
Ity.  It  Is  based  on  a  misconception  of  the 
theory  upon  which  the  power  rests.  The 
Jury  can  decide  facta  alone.  They  are  bound 
by  the  directions  of  the  court  as  to  the  law 
and  must  follow  those  directions.  A  verdict 
is  directed  by  the  court  because  the  evidoice 
is  such  that  the  court  can  say,  as  a  matter 
of  law,  that  no  other  Terdlct  la  reasonably 
possible.  The  direction  to  render  a  verdict 
in  favor  of  one  party  Is  the  dedslon  by  the 
court  upon  a  question  of  law.  Such  deci- 
sions are  within  the  exclusive  province  of 
the  court  In  giving  a  verdict  upon  such 
an  order,  the  Jurors  do  not  exercise  dlscre- 
tlcKi,  bnt  act  ministerially  as  the  Instrument 
by  which  the  court  prepares  the  record  which 
will  support  the  only  Judgment  that  can 
lawfully  be  given.  They  are  no  more  at 
llber^  to  ref  ose  obedience  than  Is  the  clerk 
when  he  Is  directed  to  do  the  ministerial  act 
of  altering  an  order  or  Judgmoit  of  the 
court  The  verdict  so  signed  by  one  of  the 
Jurors  who  is  appointed  as  foreman  by  the 
oonrt  and  who  signs  In  obedience  to  the  or- 
though  in  form  the  act  of  the  Jury,  Is 
really  and  in  law  the  act  of  the  court  It 
Is  needless  to  elaborate  further  on  these 
proposltlona.  They  are  fully  sustained  by 
the  authorities.  Curran  v.  Stein,  110  Ky. 
103,'  60  S.  W.  839;  Cahill  t.  Chicago,  etc, 
Co.,  74  Fed.  290,  20  C.  O.  A.  184;  Cloquet 
Lumber  Co.  v.  Burns,  207  Fed.  50,  124  C.  O. 
A.  6O0;  Pardee  v.  Orvis.  103  Pa.  451;  Moore 
V.  Petty,  135  Fed.  675,  68  C.  0.  A.  306; 
Bryan  v.  Loutsvllle,  etc..  Co.,  244  Fed.  650, 
157  C.  C.  A.  9a 

[•]  Id  such  a  case  the  iwlllng  of  the  Jury 
is  a  mere  useless  ceremony  and  the  law  does 
not  require  It  Donoghue  v.  Indiana,  etc.. 
By.  Co.,  87  MldL  IS,  49  M.  W.  fflU;  lOnser 

mp.-i» 


V.  Calumet,  etc.,  Oo.,  16S  111.  505;  Jameson 
V.  Officer,  16  Tex.  Civ.  App.  212,  89  8.  W. 
190;  McClaren  t.  Indianapolis  Co.,  88  Ind. 
819;  Winn  v.  NevUle,  79  Kan.  29,  98  Pac. 
272. 

[II]  After  die  verdict  was  filed  and  before 
the  decree  of  distribution  was  signed  or  filed, 
the  appellant  filed  a  new  answer  or  opposi- 
tion to  the  distribution  prayed  for.  It  was 
substantially  the  same  as  the  previous  an- 
swer. He  Insists  that  this  filing  of  a  new 
answer  arrested  the  proceedings  and  entitled 
him  to  another  trial  of  his  case  on  the  mer- 
its. His  theory  Is  that  the  decision  upon  the 
directed  verdict  was  not  a  decision  upon  the 
merits,  that  It  does  not  entitle  the  respond- 
ents to  a  distribution,  but  merely  authorizes 
a  dismissal  of  the  appellant  upon  his  first 
answer,  and,  in  short  that  It  is  the  equivalent 
of  a  nonsuit  and  ^oea  not  bar  a  subsequent 
proceeding  by  him  for  the  same  relief.  We 
cannot  agree  to  tbls  proposition.  The  law  is 
well  settled  to  the  contrary.  A  verdict  di- 
rected by  the  court  is  a  decision  upon  the 

i  merits  of  the  case.  The  one  important  dif- 
ference In  tbls  respect  between  a  Judgment 
of  nonsuit  and  a  Judgrarat  on  a  directed  ver- 
dict is  that  the  latter  is  a  bar  to  another 
action  for  the  same  cause,  while  the  former 
Is  not.  Central,  etc.,  Co.  v.  Pullman,  etc., 
Co.,  139  U.  S.  39,  11  Sup.  Ct.  478,  35  L.  Bd. 
55  r  Morgan  v.  Chicago,  etc.,  By.  Co.,  83  Wis. 
353,  53  N.  W.  741 ;  Huntt  v.  McNamee,  141 

I  Fed.  295,  72  a  C.  A.  441 ;  McCown  v.  Mul- 
drow,  91  S.  C.  540,  74  S.  E,  386,  Ann.  Cas. 
19144,  139;  Wicks  v.  Sanborn.  72  Or.  324, 
143  Paa  1007;  Reams  v.  Sinclair,  97  Neb. 
542,  150  N.  W.  826.  The  appellant  relies  on 
the  qase  of  McKay  v.  Montana  U.  R.  Co.,  13 
Mont  15^  81  Pac.  999,  as  authority  in  his 
favor  on  this  point  The  court  was  there 
considering  the  manner  In  which  the  evidence 
should  be  brought  up  on  appeal  from  the 
Judgmrat  on  a  directed  verdict  in  order  to 
present  the  qneatlon  whether  or  not  such  di- 
rection was  authorized  by  the  evidence.  The 
question  whether  or  not  such  Judgment  was 
on  the  merits  and  was  a  bar  to  another  ac- 
tion was  not  Involved.  In  the  course  of  the 
discussion  the  court  says  that  such  Judgment 
is  "in  ^ect  a  nonsuit"  So  It  might  be,  so 
far  as  the  question  of  presenting  the  evidence 
on  appeal  is  concerned;  but  such  a  remark 
In  such  a  case  cannot  be  deemed  a  deciMon 
on  the  question  here  presented.  Even  If  it 
were  so  regarded.  It  Is  contrary  to  all  other 
authority  on  the  point  and  is  not  sustainable 
on  principle,  and  we  should  refuse  to  follow 
it  The  result  is  that  the  verdict  ended  the 
case.  The  ai^llant  was  no  more  entitled  to 
reflle  his  answer  and  continue  the  litigation 
after  the  entry  of  such  a  verdict  than  be 
would  have  been  after  a  verdict  bad  been 
rendered  voluntarily  and  without  direction 
of  the  court 

[11]  Finally,  It  may  be  said  as  to  this,  as 
wdl  as  to  aU  oUiar  ohJeetiiHW  to  Uw  rallnga 
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of  the  court,  that,  under  the  GonstttotlOTi  as 
it  now  exists,  the  Supreme  Court  has  a  lim- 
ited Jurisdiction  to  consider  evldoice  and  de- 
termine the  merits  at  the  case.  It  may  do  so 
tor  the  purpose  of  determining  from  an  ex- 
amination of  the  evidence  whether  or  not  an 
error  aa  to  any  matter  of  procedure,  plead- 
ing, or  the  admisidon  of  evldaice,  or  In  di- 
recting the  Jury,  has  resulted  In  a  miscar- 
riage of  Justice.  Unless  it  shall  find  that 
«pch  miscarriage  has  been  caused  thereby, 
the  error  must  be  disregarded  and  the  Judg- 
ment cannot  be  set  aside  on  account  thereof. 
Const  art  6,  {  4^.  The  evidence  in  this 
cause  la  of  such  a  character  that  it  satisfies 
this  court  that  the  appellant  should  not  pre- 
vail and  that  no  miscarrUge  of  Justice  could 
have  resulted  from  any  ruling  or  proceeding 
of  the  court  of  the  kind  abore  mwttoned, 
tending  to  his  defeat 
The  decree  of  distribution  is  aHlnned. 

We  concur:  ANOBUiOTTI,  C.  3.  i  8LOSS, 
J.;  WILBUB,  J.;  LOBIOAN,  J.j  BIOH- 
ABD8,  Judge  pro  ton. 


HeOILL  T.  COWAN.   (Sac  2725.) 

(EkipTMne  Gonrt  of  California.   Dec.  28,  191&) 

Public  Lards  ^»144(2)  —  Unskobxoaivo 
Swamp  Lards— AfFUOAnon  worn  Pubchaob 

— StaTOTOBT  BKQUIBBiaBrtB. 

An  vi^lcation  to  pnrdisse  nnsagrsgated 
swamp  and  overflowed  lands  from  the  state, 
which  complies  with  tbe  requirements  of  Pol. 
Code,  S  84^,  need  not  also  comply  with  section 
8448,  wUdi  aK>Ues  to  pnicbase  <d  all  swamp 
and  orerflowad  land  in  tbe  stats. 

D^rtment  1. 

Appeal  from  Superior  Court,  Siskiyou 
County;  James  F.  LodgSb  Judgis. 

Action  by  William  B.  HcOlU  agaloat  Wil- 
liam V.  Cowan.  Fran  a  Ju^^meat  ft>r  de- 
faidant  plaintiff  aN>eals.  AflBrmed. 

Tj,  F.  Cobum,  of  Yr^a,  for  appellant 
A.  R.  Tabor,  J.  Fontaine  Johnson,  and  Wil- 
liam T.  Cowan,  all  of  Sacrammto,  and  JMr 
tnia  St  Ley,  of  Treka,  for  leqKmdent 

BIOHARI^,  Judge  pro  ton.  This  is  an 
appeal  fTOm  a  Judgment  in  the  defendant's 
favor,  after  an  order  sustaining  bis  demnrr» 
to  the.  plaintiff's  comiAaint  without  leave  to 
amend.  Tlie  action  was  brought  under  the 
provlsitms  of  section  3415  of  (lie  Political 
Code  to  determine  which  of  the  parties  there- 
to was  entitled  to  purdmse  from  the  state  of 
Oallfomia  certain  unsegregated  swamp  and 
overflowed  lands  in  the  county  d  Bbridyou. 
Tbe  defendanrs  anpUcatlon  to  pardiafls  said 


lands  was  filed  in  the  state  surveyor  general's 
office  on  May  28,  1917 ;  the  idalntiirs  BpsH- 
catlmi  to  purcuase  the  same  lands  was  ffled 
in  the  same  office  July  24,  1917.  Both  appli- 
cations are  set  forth  In  full  in  the  coo^laint 
The  only  question  presented  upon  tl^s  appeal 
is  that  of  the  suffldoKT  of  the  resvMkdent'a 
application. 

The  f^pellant  concedes  that  the  reepond- 
oifs  an^cation  complies  with  the  require- 
ments of  section  3498  of  th»  Political  Code, 
but  insists  that  It  Aould  have  also  compiled 
as  to  its  amtonts  with  section  3443  ta  the 
Piriitical  Code,  whlcli,  according  to  the  ^pel- 
lant's  contention,  is  a  general  section  atvlica- 
ble  to  the  purchase  of  all  swamp  and  ovw- 
flowed  lands  of  the  state.  We  cannot  give 
our  assent  to  this  contratlon.  TtM  sections 
of  the  Political  Code  having  special  reference 
to  the  pnrdiase  from  the  state  of  portions  of 
its  unsegregated  swamp  and  overflowed  lands 
are  sections  8493m  to  848Bt  of  article  2a  of  tifle 
8  of  said  Code,  mils  artlde  was  added  to  said 
Code  In  the  year  1907,  but  was  takoi  bodily 
from  the  act  of  the  Legislature  of  1888  deal- 
ing with  the  same  subject  which  earlier  act 
was  passed  In  order  to  provide  for  the  pur- 
chase from  the  state  of  lands  uncovered  by 
the  rescission  or  drainage  of  waters  of  in- 
land lakes  and  of  uns^rregated  swamp  and 
overflowed  lands  for  tbe  sale  of  which  dass- 
es  of  lands  by  the  state  no  previous  provi- 
sion had  been  made.  The  original  act  was 
apparoitly  complete  in  itstif  in  its  provisions 
as  to  the  application  and  affidavit  for  the 
purchase  of  such  lands  and  the  contents 
theTe<tf,  as  to  the  duties  of  the  surveyor 
general  in  respect  to  the  survey  of  such  lands^ 
the  approval  of  such  application,  the  pur- 
chase price  to  t>e  paid,  the  recdamadon  of  the 
lands  throng  the  formatlou  of  redamatlon 
districts,  etc.  Mo  refermce  was  made  there- 
in to  any  other  acts  or  to  any  of  the  sec- 
tions of  tbe  Political  Code  then  in  existence 
dealing  g»ierally  with  the  purchase  of 
swamp  and  overflowed  lands;  nor  is  any 
such  reference  made  In  the  article  of  the 
Code  in  which  said  earlier  act  has  been  codi- 
fied. On  the  other  band,  section  3443  of  tbe 
Political  Code  became  a  part  of  that  Code 
in  tbe  year  1872,  being  derived  from  tbo 
statutes  of  1867-418  having  reference  to  tiie 
purchase  fran  the  state  of  segregated  swamp 
and  overflowed  lands.  In  the  cases  of  Bu- 
chanan T.  Kagle,  88  Cal.  681, 26  Paa  613,  and 
Dewar  r.  Buls,  89  Cal.  SB6,  28  Pac.  83ii,  it 
was  hdd  that  no  application  could  be  made 
under  this  section  of  the  P<dltical  Code  for 
the  pnrcAiase  of  swamp  and  overflowed  lands 
prior  to  their  segregation.  It  was  the  decision 
of  these  two  cases  in  (he  year  1881  which 
apparently  led  to  the  passage  of  Che  act  of 
1893.  providing  for  (he  purdiaso  of  unsegre- 
gated swamp  and  overflowed  lands,  from 
which  act,  as  we  have  seen,  the  provisions 
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of  sections  3493in  to  S4i98t  Indndve^  were 
codified. 

Since,  according  to  the  foregolog  cases, 
section  3443  of  the  Political  Code  had  no 
application  to  the  purchase  of  nnsegregatcd 
swamp  and  overflowed  lands.  It  would  seem 
clear  that,  If  It  had  been  the  Intention  of  the 
Legislature  In  the  passage  of  the  act  of 
1883  to  have  ^tended  the  prorlalons  of  sec- 
tion 3443  of  uld  Code,  so  as  to  have  the 
same  apply  to  the  latter  class  of  lands.  It 
would  hare  expressly  so  provided  In  said 
later  act.  It  did  not  so  provide,  but,  on  the 
contrary,  proceeded  to  specifically  state  in 
said  act  the  requirements  of  the  application 
and  affidavit  to  be  made  for  the  purchase  of 
said  lands.  We  are  of  the  opinion  that  the 
provisions  of  said  act  and  of  the  sections  of 
the  Political  Code  In  whl<^  the  same  are 
codified  are  complete  and  exclnslve,  and  that 
no  other  matters  are  required  to  be  set  forth 
In  the  application  and  affidavit  of  an  appli- 
cant to  purchase  unsegregated  swamp  and 
overfiowed  lands  than  those  which  are  con- 
tained In  section  3493m  of  the  Political  Code. 

It  follows  that  the  application  and  affi- 
davit of  the  respondent  herein  ware  sufficient 
in  form  and  substance  to  give  to  him  the 
prior  right  to  porchase  from  the  state  the 
unaegregated  swamp  and  overflowed  lands  de- 
scribed ther^.  The  defendant's  demurrer 
was,  therefore,  properly  sustained  without 
leave  to  amend. 

Judgment  affirmed. 

We  concur:  VICTOR  B.  SHAW,  Judge 
pro  torn.;  8L0S8,  J. 


HIBONS  et  aL  V.  CLABB  et  aL   (Civ.  2706.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Nov.  11.  1918.) 

1.  PlAADIKa    «»294  —  OlNBRAL    DEmAI.  — 

Vekhikd  Ookpxaint— Isscts. 
The  auctions  of  verified  ctunplaint  were 
admitted  by  failure  to  deny  them  in  aoBwer,  a 
general  denial  being  insuffideDt  to  put  tbem  in 

iSBU& 

2.  Mdsicipal  Oobpobatxons  4=>34~Cohsoi.- 

XDATION— SpKCUI.  ELECTION. 

A  petition,  sigued  by  more  than  one-fourth 
of  qualified  electors  of  dty,  requeBting  special 
election  for  vote  upon  consoUdation  with  ad- 
jacent dtr,  under  St.  1913,  p.  677,  as  amended 
by  St.  1B15»  p.  311.  and  by  St.  1917.  p.  26,  was 
Bufficdent  on  being  filed  with  board  of  trustees 
to  reqiiire  board  to  call  Section,  witlioat  refer* 
ring  petition  to  dty  clerk  for  checking. 

8.  AJn*£AI.  AND  EBBOB  ^b939— PBESmCPTIONB 

— CoKTsnrs  of  Olxbe's  Tbansobipt. 
Where  appeal  under  alternative  method 
comes  before  court  w  derk*8  transcript  ahme, 
papers  ctmtained  In  transcript  not  identified  wlU 


not  be  presumed  to  be  eoiries  of  papers  wUtA 
have  been  recdved  In  evidence  during  trial. 

4.  CoNarmmoNAL  Law  «=»46(3)— Constttd- 

TIONAUTT  OF  STATUTE— NbCKSSTTT  OF  DE- 

TEBUNATIOn'. 
In  action  for  writ  of  maudamus  requiring 
board  of  trustees  to  call  q>edal  election  for  vote 
on  consoUdatioc  oi  dty  with  adjacent  aty,  un- 
der St.  IftlS,  p.  577,  as  amended  by  St.  1916, 
pu  311,  and  St  1917,  p.  26,  defendants'  ob- 
jection that  such  statute  is  contrary  to  Const, 
art.  11,  I  18,  in  that  it  provides  for  assumption 
of  indebtedness  adjaceot  dty  upon  a  ma- 
jority vote,  wiU  not  be  considered;  such  ques- 
tion not  arising  unless  the  assumption  of  such 
indebtedness  should  recdve  affirmative  vote  of 
more  than  a  majority  and  less  than  two-thirds 
of  electors. 

5.  Bf  ANDikVUB  «=>178  —  Vaudftt  of  Jodo- 
uEirT^IicposaiBiLXTr  of  Coupuarce. 

A  judgment,  providing  for  issuance  of  per* 
emptory  writ  commanding  trustees  of  city  to 
call  special  election  not  later  than  50  days  from 
service  of  writ,  was  not  void  because  of  impos- 
sibili^  of  taking  necessary  steps  at  regular 
meetings  of  the  board,  where  such  steps,  under 
Munidiml  ClorpwatlMi  Act,  {  763,  could  be 
taken  at  spedal  or  adjourned  regular  meetiuga. 

Appeal  from  Supwlor  Court,  San  Diego 
County;  W.  A.  Bloane,  Judge. 

Mandamus  by  Charles  C.  Hlrons  and  an- 
other against  Montrose  W.  Clare  and  others, 
as  members  of  the  Board  of  Trustees  of  the 
City  of  East  San  Diego,  State  of  California, 
and  the  Bj^ard  of  Trustees  of  the  City  of  San 
Diego,  a  munldpal  corporation  of  the  Stabr 
ot  Calif  OTDla.  Judgmoit  ordering  that  a  per 
emptory  writ  Issue,  and  defendants  appeal 
Affirmed. 

F.  O.  Blood,  of  San  Dtogo,  fiw  appeUants 
Allan  Branl^  John  H.  Ifoore,  and  WlU  M. 

TompUns,  all  ot  San  Diego,  and  CSuirles  B. 

Sumner,  ctf  "Loa  Angeles,  for  resp(»id«its. 

BIYBBS,  Jui^  pro  tem.  IMb  Is  an  an>eal 
from  a  judgm^it  o<  the  superior  oonrt,  after 
bearing  npm  the  return  ct  an  alternative 
writ  ct  mandate  and  defendants'  answer 
thereto,  adjudging  and  ordering  that  a  per- 
emptory writ  issue  commanding  and  direct- 
ing said  defendants,  as  trustees  of  the  dty 
Bast  of  San  Diego,  a  municipal  oorporatiixi 
of  the  stxtb  <das8,  to  call  and  hold  a  special 
election  for  the  cramdldation  of  said  dty 
with  the  dty  of  San  Diego,  adjaorait  and  oon- 
Ugnous  thereto,  pursuant  to  the  fwovisions  of 
the  municipal  ccmsoUdatton  act  of  1B13.  and 
the  amendments  thereto  of  1915  and  1917. 

[1]  The  court  below  filed  findings  of  fact 
irtiereln  It  found,  gmerally  and  specifically, 
that  all  the  matralal  aUegatUms  of  the  oom< 
l^alnt  are  true.  It  ajq^ears,  moreover,  from 
an  inspection  of  the  record,  that  all  of  these 
allegations  were  admitted  by  the  failure  to 
deny  them  In  the  answer.  The  complaint  be- 
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Ing  TeriQed,  a  general  denial  was  Inauffldent 
to  put  tliem  In  Issue. 

From  the  facts  thus  establlsbed.  It  avveua 
that  a  petltlfHi  was  duly  filed  with  said  boaid 
of  trustees  of  said  dtjr  of  East  San  Dtego, 
signed  by  more  than  one-fourth  In  number 
of  the  Quallfled  electors  of  said  dty,  asking 
and  requesting  that  a  special  dectlon  be 
called  to  vote  upon  tbe  question  of  such  con- 
Bolldatlm,  and  that  said  dfifoidants  refused 
and  ever  since  have  refused  to  call  or  hold 
said  election. 

[2]  Appellants*  first  conteutlffii  Is  that  they 
were  not  required  to  call  said  election  because 
it  does  not  appear  that  the  dty  derk.  to 
whom  tbe  petltton  was  referred  lof  them  for 
diecklng,  evtx  reported  back  to  Hum  that  it 
was  suffident  Appdiants  dte  Davenport  v. 
City  of  Los  Angdes,  US  CaL  611,  80  Pac. 
684.  ^ntat  case  Is  not  in  pdnt  here.  It  arose 
under  a  provision  of  the  charter  of  Los  An- 
geles* whldi  expressly  made  such  cerUflcate 
of  the  dty  dwk  a  condition  precedent  to  the 
action  of  Qie  dty  conncU.  The  statute  under 
which  petlUcoierB  are  proceeding  here  does 
not  provide  for  or  require  any  sndi  certifi- 
cate.   It  provides  as  follows: 

"Whenever  a  petition,  signed  by  not  leu  than 
one-fourth  in  number  of  the  quailed  electora  of 
any  muoidpal  corporatioD,  *  *  *  la  filed 
with  tbe  leffislative  body  thoet^  aiUng  that 
■ucfa  municipal  corporation  and  any  other  mo- 
nidpal  corporation  contisuoua  thereto,  desig- 
nated In  such  petition,  *  *  *  be  amaolidat- 
ed,  8udk  legislative  body  must,  without  deW> 
call  a  special  election,"  etc.  • 

This  case  Is  therefore  ruled  by  the  case  of 
People  V.  Town  of  Ontario.  148  CaL  625,  «35, 
84  Pac.  206,  209,  wherein  the  court  says: 

"It  is  the  petition  signed  the  reqoldte  num- 
ber that  gives  tbe  power  and  creates  tbe  duty.'' 

Appellants  urge  that  the  mnnldpal  con- 
solidation act  here  In  question  (Stats.  1913, 
p.  677).  as  amended  In  1915  (St  1916.  p.  811) 
and  in  1017  (St  1917,  p.  26),  Is  In  violaUon 
of  section  18.  art  11.  of  tbe  Consdtntlon. 
which  provides: 

"No  county,  dty,  •  •  •  shall  incur  any 
indebtedness  or  liability  In  any  manner  or  for 
any  purpose  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year,  without 
the  assent  ol  two-thirds  of  tbe  qualified  electors 
thereof,  voting  at  an  election  to  be  held  for  that 
purpose." 

The  original  act,  as  enaded  in  1913,  pro- 
vided for  the  submlsslott  to  the  voters,  at  an 
election  held  und»  it  of  the  question  wheth- 
er  or  not  the  dty  In  which  they  were  voting 
should.  In  the  event  of  such  consolidation, 
assume  and  become  liable  for  its  pro  rata  of 
spedfled  bonded  Indebtedness  whtdi  had  been 
tberetftfore  created  1^  the  other  dty  with 
which  sudi  consolidation  was  proposed.  It 
further  provided  that,  in  the  evoit  of  an 
affirmative  two-thirda  vote  thereon,  the  prop- 


erty In  audi  dty  should,  aftrar  the  conaolida- 
Utm,  be  taxed  equally  vrith  the  property  in 
the  other  dty  for  the  payment  of  such  bond- 
ed Indebtedness.  By  tbe  amendment  ot  1916 
and  1917  this  provisltm  for  a  two-thirds  af> 
firmative  vote  was  dianged  to  a  majority 
vote;  and  awellants'  contentloa  ts  that  the 
statute  as  so  amoided  la  in  violation  of  tbe 
cmstltutlonal  prohlUttcm  above  referred  to, 
and  Is  therefore  void. 

[3,4]  Tbe  first  answer  whidi  suggests  It- 
sdf  is  that,  so  ^  as  disclosed  by  the  record 
in  tbls  case,  no  question  of  the  incurring  or 
assumption  of  Indebtedneas  is  Invfdved.  Ap- 
pellants in  thdr  brief  quote  what  they  as- 
sert to  be  a  co9^  aC  the  petltkm  for  the  elec- 
tion Involved  in  this  case,  but  the  record  be- 
fore us  does  not  bear  out  this  assortlon.  This 
Is  an  appeal  under  tbe  alternative  method 
and  comes  before  us  on  the  clerk's  transcript 
alone,  which  contains  duly  certified  copies  of 
the  Judgmott  roll,  tbe  peremptory  writ  of 
mandamus.  Exhibit  A  (whatever  that  may 
be),  noUoe  of  ai^>eal,  and  notice  to  prepare 
transcript.  Bound  In  with  this  are  certain 
other  papers  which  we  might  guess  are  eopiea 
of  papers  which  may  bare  been  received  in 
evidence  during  the  trial.  But  there  Is  noth- 
ing In  the  record  which  in  any  way  identifies 
them,  and  we  are  therefore  wholly  unwar- 
ranted In  making  such  an  assumption.  If 
we  should  assume,  however,  that  the  question 
of  the  assumption  of  such  bonded  indebted- 
ness was  Involved  in  tbe  election  here  sought 
to  be  called.  It  is  apparrat  that  tbe  question 
of  the  constltutlonaUty  of  the  statute  In  this 
connection  would  not  be  raised,  unless  at  that 
election  the  proposition  should  receive  an 
amrmative  vote  of  more  than  a  majority  and 
less  than  two-thirds  of  the  electors,  and  we 
are  not  called  upon  here  to  speculate  on  the 
question  whether  or  not  in  such  event  it 
would  be  held  that  the  amendments  of  1915 
and  1917  were  unconstitutional,  thus  leaving 
tbe  statute  as  originally  enacted  in  1913  In 
full  force  and  effect 

In  view  of  what  we  have  Just  said,  we 
do  not  deem  It  necessary  '  to  ccmslder  ap- 
pellants' contention  that  If  the  act  be  uncon- 
stitutional, then  it  follows  that  the  petition 
was  signed  by  the  voters  under  a  misa[>pre- 
hension  as  to  its  effect  and  cannot  be  made 
the  basis  ot  any  action  in  the  premises. 

[I]  It  is  further  contended  that  the  Judg- 
ment here  is  vdd  because  of  the  imposslbUity 
of  compliance  therewith  by  the  defendant 
trustees.  IHib  Judgment  provided  for  the  Is- 
suance of  a  peremptory  writ,  commanding  de- 
fendants to  fix  die  date  for  the  holding  oC 
said  election  not  later  than  BO  days  fkmn  tbe 
service  thereof.  Appdiants  oall  attrition  to 
the  fact  that  the  r^lar  meetings  of  the 
board  of  trudses  of  tbe  dty  of  Bast  Son 
Diego  are  find  by  ordinance  to  be  held  on  tike 
first  and  third  Tuesdays  of  eadi  numtli. 
They  present  a  sdiedule  of  the  steps  required 
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to  be  taken  In  tbe  calling  and  boldbiK  of  such 
election,  from  which  they  condnde  that  the 
earliest  possible  date  on  which  It  conld  have 
been  held  wonid  be  68  days  after  the  service 
on  them  of  the  peremptory  writ.  This  la 
based  upon  the  assnmptlon  that  no  steps 
would  be  taken  by  them  excei>t  at  r^lar 
meetings,  and  wholly  Ignores  the  fact  that 
most,  If  not  all,  of  such  steps  could  have 
been  taken  at  special  or  adjourned  regular 
meetings,  as  provided  In  section  763  of  the 
Monlctpal  Corporation  Act  (St.  1888.  p.  21^). 
The  jvdgBaeat  ai^ealed  froa  Is  affirmed. 

We  concnr:   OONBBT.  P.  J.;  JAMBS,  J. 


WAGNER  T.  MEINZEE.    (CHt.  2621.) 

(IHstrict  Orart  of  Appeal,  Tint  Dlatrict,  Divi- 
sion 1,  OaUfomta.  Nov.  Ifi,  1»18.  Bsbearlng 
Dolled  Dee.  14,  IMS;  Dwied  hr  Sniweme 
Court  Jan.  18, 191ft.) 

Advsbsb  Possbssiov  «B»M(i9— HoanuB  Pos- 
SKSBio:?— PoBSBSSiON  Undeb  Mibtakb  as  to 
Bound  ABT. 
If  one  of  two  coterminous  owners  takes  poe* 
semdon  and  claims  title  to  the  extent  of  his  pos- 
session, lie  holds  adversely,  althongh  he  was 
induced  to  locate  his  posscwsioD  througb  a  mis- 
take as  to  the  boundary. 

Appeal  from  Superior  Oonzt,  City  and 
County  of  San  Franctaco ;  Bernard  J.  Flood* 
Judge. 

Action  by  Anna  M.  Wagner  against  Gott- 
lieb Melnzer.  From  a  Judgment  for  plaintiff 

defendant  appeals.  Reversed. 

Carl  W.  Mueller,  of  San  Frandseo,  for  ap> 

p^ant. 

Russell  W.  Cantrell,  of  San  Francisco,  for 
respondent. 

i;bnNON,  p.  J.  This  Is  an  action  bi  eject 
ment.  The  cnnplalnt  Is  In  the  usnal  form 
alleging  ownership  ud  right  to  poesoflglon 
of  the  land  .described  In  the  oomplalnt  to  be 
In  plaintiff  and  the  withholding  without  right 
by  tlie  defendant. 

The  land  son^t  to  be  recovered  consists  of 
a  portion  of  a  lot  about  8  feet  In  width  by 
100  feet  in  depth,  located  In  the  Barman  tract 
In  the  dty  and  county  of  San  Franctaco. 
The  defendant  is  the  owner  of  ttie  lot  Imme- 
diately adjoining  the  land  of  plaintiff  on  the 
north,  his  dwelling  house  abutting  on  the 
nintbM-ly  line  of  plaintUTs  land.  Before  this 
dwelling  house  was  erected,  defendant's 
predecessor  in  Interest  caused  defendant'a  lot 
to  be  surveyed  by  the  then  dty  and  county 
surveyor,  and  the  house  was  erected  within 
the  lines  delineated  and  marked  by  said  sur- 
veyor, where  It  has  ocmtlnuously  stood  for 


the  past  20  years.  This  litigation  is  the  re- 
sult of  the  mistaken  boundary  line  establish- 
ed by  said  surveyor  between  these  cotermi- 
nous landowners. 

Among  other  defenses,  defradant  pleaded 
the  statute  of  limitations,'  claiming  an  ac- 
quiescence in  tbe  line  so  established  and  an 
actual  possession  of  the  land  thereunder  be- 
yond a  period  sufficient  to  establish  a  title 
by  adverse  poasesslon.  Plaintiff  concedes 
this  fact,  but  contends  that  poBsession  under 
such  drcumstances  is  not  hostile  or  under 
a  claim  of  dtle,  and  that  the  statute  of  lim- 
itations, therefore,  avails  blm  nottilng. 

We  do  not  so  understand  the  law.  If  one 
of  two  coterminous  owners  takes  possession 
and  claims  title  to  the  extent  of  his  posses- 
sion, he  holds  adversely,  although  he  was 
induced  to  locate  his  possession  through  a 
mistake  as  to  the  boundary.  Woodward  v. 
Farls,  109  Cal.  12,  41  Pac.  781.  As  is  said 
In  the  recent  case  of  Sllva  v.  Azevedo,  173 
Pac.  929,  where  there  is  a  continued  ac- 
quiescence in  a  line  so  fixed,  and  an  occupa- 
tioa  in  accordance  with  It  for  a  period  be- 
yond that  fixed  by  the  statute  of  limitations, 
and  the  erection  by  the  def«idant  of  valu- 
able and  permanent  Improvements  upon  the 
disputed  piece,  It  would  be  a  manifest  in- 
justice to  permit  defendant  to  be  ousted 
merely  because  plaintiff  has  by  a  new  survey 
discovered  ah  error  In  the  original  estab- 
lishment of  the  line. 

Considering  the  conclusion  we  have  reach- 
fed,  a  discussion  of  the  other  points  presented 
becomes  unnecessary. 

The  Judgment  and  order  are  reversed. 

We  concur:  STURTBVAMT,  Judge  pro 
t^;  BBASLY,  Judge  pro  tern. 


JOHNS  V.  POND.   (Civ.  2556.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Nov.  13,  1918.  Rebear- 
iug  Dmied  by  Supreme  Court  Jan.  U,  1919.) 

1.  PHTBioxAns  JJXD  ScBoBons  «»18<^— Ac- 
tions roB  UALPR&OrZOB— ETinBItCS. 

In  an  action  by  a  married  woman  against  a 
physician  for  damages  from  negligence  in  per- 
forming operation,  evidence  held  snfficient  to 
sustain  the  verdict  against  d^endanL 

2.  Appeal  and  Bbsos  «=s>1061(3)— £(arulesb 
Ebbob—Hotion  pob  Nonsuit. 

In  an  actitm  against  a  physician  for  mal- 
practice, an  order  denying  his  motioo  for  non- 
suit, sought  on  the  gtonnd  that  plaintiff  did  not 
introduce  any  expert  testimony,  to  sustain  her 
case,  will  not  be  disturbed  on  appeal,  where  such 
testimony  was  produced  later  in  the  trial,  in- 
stead of  during  the  j^rasentation  of  jdaintiff'B 
case  in  chief. - 
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8.  Tbial  ^»260(S)  ~  iRSiBuonon  —  Re- 
quests. 

In  an  action  asainst  a  phyBlcian  for  mal- 
practice:, the  refusal  of  his  requested  instruction 
that,  if  there  was  more  than  one  method  of 
treatment  recognised,  a  phTsician  may  adopt 
either,  etc.,  proper,  In  view  of  other  inatmc* 
tioDS  that,  if  the  physidaa  applied  reaaouaMe 
■kill  and  judgment,  be  is  not  liable  for  damages. 

4.  Appeal  and  Bbbob  4M930@)  —  FaBsmcp- 

TION— iNBIBVOnON— WlTHI«A.WAX.  OF  BVI- 
DBITCB. 

It  mnst  be  preaomed  that  the  jury  regarded 
an  Instruction  withdrawing  evidence,  and  error 
cannot  be  predicated  on  the  admlaaioo  of  snch 
evidence. 

Appeal  from  Superior  Court,  Alameda 
Cotmty;  W.  M.  Conley,  Jndge. 

Actum  by  Rose  O.  Johns  against  Channcey 
P.  Ftmd.  Jtidgment  for  plalntUf,  and  de- 
fendant appeals.  AfBrmed. 

William  P.  Hubbard,  of  San  Francisco, 
and  D.  0.  DuttOD,  of  Oakland,  tor  appelant 

O^jrander,  Clark  *  Osr^,  of  Oakland,  for 
reqwndait 

PER  CURIAM,  nnils  is  an  appeal  from  a 
Judgment,  taken  within  60  days  after  the 
entry  thereof,  in  an  action  wherein  the  plain- 
tiff sought  damages  against  the  defendant,  a 
phydcian,  for  negligently,  and  without  oc- 
casion therefor,  performing  ujwn  her  a  suiv 
glcal  operaticm. 

The  plalnUff  alleges  in  her  complaint  that 
the  defendant  informed  her  that  she  had  a 
fallopian  tumor,  and  c^perated  upon  her  for 
Its  r«mo>Tal,  wbea  In  fiict  tbe  symptome 
diagnosed  as  Indicating  the  presence  of  a  tu- 
mor were  caused  by  pregnancy ;  and  that  five 
nuHiths  later  she  gave  birth  to  a  baby  b<^ 
weitfklng  9%  pounds.  As  a  result  of  the 
operation  idalntlfC  alleges  that  luer  health 
has  boen  pomanently  Injured,  and  that  she 
has  sufiTered,  and  will  ccmtinue  to  suffer, 
more  or  less  pain  in  body  and  mind.  Upon 
these  facts  she  bases  her  demand  for  dam- 
ages, placing  the  amount  at  $25,000. 

The  plaintiff  was  a  witness  In  her  own 
bebalf,  and  we  may  paraphrase  her  testi- 
mony as  follows: 

"I  shall  have  been  married  4  years  in  January, 
1918,  and  have  since  my  marriage  lived  wltia  my 
husband.  Hie  defendant  attended  me  dnring 
pregnancy  and  at  the  time  of  the  birth  of  my 
Grst  child  in  the  month  of  January,  1914.  Until 
just  prior  to  the  23d  day  of  December,  1914.  I 
enjoyed  good  health.  On  that  day  I  telephoned 
to  the  d^endant  to  call  tm  me.  and  when  he 
came  I  told  him  that  I  had  bem  having  severe 
pains  in  my  back  and  head  and  also  in  tiie  pelvic 
r^sion.  I  also  informed  the  defendant  that  J 
hi^  been  examined  by  Dr.  Somers,  of  San  Fran- 
cisco, who  said  at  the  time  of  the  examination 
that  he  thought  Z  was  pregnant  five  c»-  six 
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weeks;  I  further  told  him  that  I  was  having  a 
scanty  menstmation  for  almost  a  day  each 
month.  The  defendant  at  that  time  in  my  homo 
made  what  he  called  a  bimanual  examination, 
and  concluded  that  pertiaps  my  uterus  bad  not 
ctntracted  after  my  first  child  was  bom,  but  in 
any  event  ha  assured  me  that  I  was  not  preg- 
nant, saying,  'You  are  no  more  pregnant  than  I 
am.*  At  that  time  ne  gave  me  a  prescription 
which  I  was  to  ose  four  or  five  days,  and  If  ft 
gave  me  no  relief  I  was  to  let  him  kn<fW.  A 
week  or  ten  days  later  I  called  up  the  defendant, 
and  told  him  Uiat  the  dotiche  he  had  prescribed 
had  given  me  no  relief,  and  that  my  suffering 
bad  in  fact  increased.  He  told  me  to  call  at  his 
offlos  tb»  following  day,  which  I  did,  and  tbm, 
after  myHny  s  more  careful  examination,  be 
aaked  me  my  age.  I  told  him  I  was  22  years 
old)  whereupon  be.  said,  'Mrs.  Johns,  you  are  a 
very  young  woman,  but  I  want  to  tell  you  that 
you  have  a  fallopian  tumor  tbat  ia  growing  over 
the  mouth  of  the  uterus,'  and  that  I  would  have 
to  be  operated  upon  at  once;  tbat  as  soon  as 
the  tumor  should  be  removed  I  would  be  an  en- 
tirely dilBBrent  woman.  I  oonssnted  to  the  <wer- 
atim.  It  was  performed.  A  few  days  there- 
after the  defendant  said  I  was  in  false  labor 
pains.  I  had  bearing  down  pains  in  the  pelvic 
r^Mi.  Thta6  pains  grew  worse,  and  the  defend- 
ant was  sent  for.  l^ien  he  caUed  the  nurse  in 
attendance,  she  told  him  that  she  thought  I  was 
going  to  miscarry.  He  made  no  reply,  but  or- 
dered some  pills,  and  left  word  tor  them  to  be 
given  to  me  as  directed.  He  also  ordered  hypo- 
dermics, which  were  given  to  me  <tften  daring 
the  night,  but  I  suffered  intense  pain,  and  got 
no  deep  until  about  4  o'clock  in  the  morning. 
In  the  morning  about  9  o'clock  the  defendant 
informed  me  that  I  was  trying  to  miscarry,  that 
I  was  pregnant,  and  about  to  feel  life.  I  asked 
him  why  he  had  not  performed  an  abOTtion,  and 
told  him  tbat  he  had  left  me  in  snch  a  condition 
that  my  child  would  be  an  idiot  or  deformed. 
He  replied  tbat  he  could  not  perform  an  abor- 
tion for  it  was  against  the  law,  and  that  he 
thou^t  flie  operation  would  have  no  effect  on 
the  child.  From  that  time  I  worried  eonatanUy 
about  the  effect  the  operation  would  have  on  the 
child.  Two  weeks  after  the  operation  defendant 
tocA  me  home  from  the  hospital  and  carried  me 
up  the  front  stairs  to  my  room.  All  thia  time  I 
suffered  intense  pain,  and  the  defendant  told  me 
he  expected  X  would  miscarry  within  nine  or  ten 
dajrs.  That  was  the  last  time  he  Called.  He 
rendered  me  no  further  asristance.  The  baby 
was  bom  Jane  18,  IMS.  About  oa»  month  after 
the  operation  I  observed  phyi^iral  changes  in 
my  lecEs;  nrieose  veins  came  out  on  them. 
This  mdition  existed  nntll  the  child  was  bwn, 
during  which  time  on  thia  account  I  Could  hard- 
ly ^alk  and  suffered  pain  and  was  required  to 
wear  elastic  stockings.  Shortly  after  the  birth 
of  the  child  I  suffered  from  a  hernia,  and  was 
operated  upon  for  it.  I  suffered  no  accident, 
and  do  not  know  wbat  occaslwed  the  rupture 
other  than  the  bearing  down  exerttona  wbidi  oc- 
curred while  I  was  at  the  hosidtal.  A  jrtiysician 
other  than  the  deftedant  totA  cars  of  me  at  the 
birth  of  my  child.  The  baby  died  within  three 
montha  after  its  birth.  At  one  time  after  tlie 
incision  I  heard  the  defendant  make  a  statement, 
with  reference  to  the  operation,  In  wfai'^b  be 
said  be  had  made  a  mistake." 
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Aa  to  Uiia  last  statement  by  tlfe  plaintiff, 
and  Id  some  other  Teq)ecta,  abe  was  cor* 
roborated  by  otber  witnesses. 

Tbe  defendant  testified  that  In  addltlm 
to  the  symptoms  related  by  the  plaintiff  In 
her  testloKHiy  she  told  him  that  she  had  been 
baring  hemorriiasee  between  menstrual  peri- 
ods and  saffered  some  dludness;  that  rftis 
did  not  suspect  pregnancy;  that  her  condi- 
tion was  nothing  like  It  had  been  with  tbe 
first  child;  that  considering  the  history  of 
the  case  aa  r^ted  by  her,  she  was  suffering 
from  a  fibroid  tnmor;  that  her  condition  waa 
■erions  and  required  the  p»fonnance  of  an 
operation;  that  the  operation  consleted  of 
an  indsloa  about  2^  Inches  long  In  plaln- 
tUTs  abdomra;  that  upon  making  the  Ind- 
sAca  be  discovered  that  the  i^lntUF  was 
pregnant,  and  that  there  was  no  condition 
of  tumor,  whereupon  be  oonduded  that  the 
plaintiff  had  given  him  an  incorrect  history 
of  the  case;  sewed  up,  dressed  and  band- 
aged  the  indslon;  that  such  an  Indslim  Is 
called  an  ezplmitoiy  Inclslwi.  and  would 
have  been  Larger  had  be  not  found  preg^ 
nancy. 

According  to  tbe  testimony  of  several  med- 
ical witnesses  produced  by  i^alntlff,  based 
npcHi  the  history  of  the  case  as  claimed  by 
plaintiff  to  have  been  farnlahed  to  tbe  defend- 
ant, tbe  defendant  sboold  have  kept  the 
iHalntlff  under  observation  for  at  least  six 
weeks  before  tolerating;  that  U  be  had  done 
this  he  would  have  discovered  tbe  error  in 
bis  diagnosis,  for  be  would  have  f^t  the 
movements  of  the  living  foetus,  and  he  would 
have  heard  tbe  foetal  heartbeat. 

According  to  tbe  testimony  of  nine  experts 
called  for  the  defoidant,  be  was  justified  In 
making  an  Immediate  operation  for  tnmor 
only  In  tbe  event  of  the  in«senoe  of  hemor- 
rhages between  regular  moistmal  periods; 
otherwise  he  should  have  k^t  the  patient 
under  obaervatiw  and  awaited  developm^ta. 

[1]  From  this  rteume  of  tbe  evidence  It  Is 
quite  dear,  we  think,  that  If  the  Jury  be* 
lleved,  as  it  appears  they  did,  the  teetimwy 
of  the  plaintiff  as  to  what  she  told  the  de- 
fendant relating  to  the  history  ot  ber  case, 
then  the  operation  was  unnecessary,  and 
their  verdict  cannot  be  disturbed. 

[2]  Plaintiff  closed  her  case  without  Intro- 
ducing any  expert  evidence,  wbereupcm  tbe 
defendant  made  a  motion  for  nonsuit,  argu- 
ing that  the  mere  statonent  by  defendant  to 
the  plaintiff  and  ber  mother  that  he  bad 
made  a  mistake  In  diagnosing  plaintiff's  case 
as  (me  of  tumor  rather  than  pr^ancy  was 
not  sufficient  to  establish  n^llgence,  in  the 
absence  of  testimony  that  sudi  incorrect  dl- 
agDoels  was  arrived  at  by  reason  of  negli- 
gence. Assuming  this  to  be  true,  still  ati 
evidence  was  Introduced  later  In  the  case 
wliich  tended  to  supply  this  defect,  and  as  It 
does  not  appear  that  the  defendant  was 
prejudiced  In  tbe  presaktatlw  of  his  defense 
by  tbe  circumstance  that  the  testimony  was 
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produced  later  In  the  trial  Instead  of  during 
the  presentation  of  plaintiff's  case  Id  dilef, 
the  Judgment  will  not,  upon  that  ground,  be 
reversed;  for,  as  was  said  In  Peters  v. 
Southern  Pacific  Oo.,  160  Cal.  48,  52, 116  Pac. 
400,  402,  "It  Is  well  settled  that  an  order  de- 
nying a  motion  for  a  nonsnlt  will  not  be  dis- 
turbed, although  the  evidence  at  the  close  of 
plalnHiTs  case  was  so  weak  that  It  might 
properly  have  been  granted.  If,  upon  the 
trial,  the  defect  Is  overcmne  by  evidence 
subsequently  Introduced."  See,  alst^  Lo>we 
V.  S.  F.  By..  154  Cal.  573,  06  Pac.  678;  Tlca 
Valley  R.  Oo.  t.  Uansfleld,  84  Cal.  660,  24 
Pac.  145. 

Kelther  do  we  think  that  there  Is  any 
merit  In  defendant's  pc^t  that  he  was  preju- 
diced by  the  manner  In  which  the  court  dis- 
posed of  tbe  motloD. 

[S]  Tbe  court  cmnmltted  no  error  In  refus- 
ing defendant's  requested  Instruction  that. 
If  there  Is  more  than  one  method  of  treat- 
ment recognized  by  the  medlcSl  profession,  a 
physician  may  adopt  either,  for  the  reason 
that  the  Instruction  was  substantially  gXvea 
by  the  court  In  its  dia^  to  the  Jury  when 
It  said  that  If  the  defendant  "appUed  rea- 
sonable skill  and  judgment  with  ordinary 
care,  he  Is  not  liable  for  any  damages  or  In- 
juries consequent  upon  an  honest  mistake  or 
error  In  Judgment  In  wmfcing  a  diagnosis,  In 
(describing  treatment,  or  In  determining  up- 
on an  (^>eratl<Hi,  and  If  vriiat  he  did  aroears 
from  the  evidence  to  be  In  accordance  with 
recognized  authority  and  good  current  prac- 
tice, you  must  find  a  verdict  for  the  defend- 
ant" 

The  def«idant  also  complains  of  the  action 
of  the  court  In  refusing  certain  other  pro- 
posed instmctlons.  As  to  those,  we  think 
their  subject-matter  was  unbraced  by  what 
the  court  stated  to  the  Jury  on  the  subjects 
of  proximate  cause  and  preponderance  of  the 
evidence^ 

Other  objectimis  to  Instructions  given  or 
proposed  have  even  less  merit  than  those  al- 
ready referred  to,  and  no  discussion  of  thran 
Is  deemed  necessary.  Tbe  instructions  as  a 
whole  fully  and  fairly  covered  every  j^ase 
of  the  case. 

[4]  Without  serious  objection  from  the  de- 
fendant plaintiff  was  permitted  to  testis 
that  the  child  wben  bom  was  physically 
normal,  for  ttie  purpose  of  showing,  as  claim- 
ed by  plaintiff,  that  the  condition  of  the 
uterbs  was  normal  wben  examined  by  tbe 
defendant  Later,  however,  she  testified  that 
while  the  diild  upon  its  birth  cried  for  about 
five  minutes,  thereafter  for  abont  five  days 
it  could  not  nurse,  and  any  milk  gotten 
Into  its  stomach  by  other  meaus  caused  nau- 
sea ;  that  the  child  "would  vomit  like  a  per- 
son coming  out  of  an  aneesthetia"  She  also 
testified  that  this  cmidltion  of  her  baby  caus- 
ed her  m^tal  angnlsh.  This  testimony  was 
objected  to  on  the  ground  that  this  was  not 
an  actkm  by  tbe  parents  far  tbe  loss  of  their 
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child  by  reason  of  tiie  acts  of  the  defendant 
The  coart  was  doubtful  of  the  right  of  plain- 
tiff to  Introdnce  this  eridence,  and  admitted 
it  tentatively,  subject  to  a  motion  to  strike 
out.  I^ter  OD,  no  motion  haviug  been  made 
to  this  end,  the  court  of  Its  own  motion  In- 
structed the  jury  aa  follows: 

"Tou  are  instructed  that  you  are  not  to  take 
into  consideration  any  evidence  whatsoever  as 
to  any  (oental  snfferingr  or  worry  that  the  plain- 
tiff may  have  experienced  hy  reason  of  any  fear 
ttiat  her  unborn  child  might  be  marked  or  af- 
fected  by  reason  of  any  act  on  the  part  of  the 
d^endant.  •  •  •  You  are  instructed  that  U 
you  should  find  tor  the  plaintiff  in  this  case  yon 
cannot  take  into  consideratioa  any  alleged  in- 
jury to  the  said  diild  in  determiains  the  anumnt 
of  your  verdict." 

We  are  bound  to  aasnme  that  the  Jnry 
followed  this  lostmctloD. 

For  the  reasons  given,  the  Jodgment  is 
affirmed. 


HacOOT  T.  OAGB.   (Ctr.  1S87J 

(District  Court  ot  Appeal,  Second  District,  Cali- 
fornia. Nov.  IS,  1918.) 

1.  Phtsigxans  and  Suboeonb  ^=»24(4)— Ao- 

TIONS  WO&  SBTICKS— COUPBNSATION. 
In  a  physician's  action  for  services  render^ 
ed  in  redans  a  fracture,  the  question  of  the 
value  ot  thft  serrlcss  htild,  under  the  evidence, 
tor  the  jury. 

2.  Evidence  «=3»668((9— CBoas-BauiizirATioH 

OF  BXPEBT. 

On  cross-examination  of  an  expert  witness, 
who  had  testified  hsrpothetlcaUy,  objection  Is 
properly  sustained  to  a  question  which  assumed 
facts  wbl^  did  not  appear  in  the  evidence,  or 
did  not  correcUy  narrate  the  condllicHis  diown 
by  the  hypothetical  question,  which  was  the 
basis  of  tiie  witness'  first  onswer. 

8.  ApraAz.  AND  Bbbob  ^10S8(1)— BBTnw~ 
Habmuebb  Buob. 
In  an  actirai  1^  a  pl^sician  tax  services  the 
exclusion  of  question  as  to  wheUior  it  was  cna- 
tomary  to  use  X-rays  was  harmless,  where  it 
appeared  that  the  diaKuosfs  was  correct  and 
such  testimony  was  also  lator  gone  Into. 

4.  ETXDKHOB  ^s>a64^ElKFEBT  TEBTIHOHT. 

Where  a  medical  expert  testified  hypotheti- 
cally  as  to  the  value  of  medical  services^  it  was 
within  the  eourl^s  diseretim  to  refuse  to  allow 
a  discussion,  posdbly  lengthy,  as  to  a  course 
«t  treatment  not  induded  within  the  facts  as 
shown,  upon  which  he  based  his  testinumy. 

ff.  BVIOKKCS  «S>63S— BXPBBT  Ofihion. 

The  opinion  ot  a  trained  nurse  is  not  com- 
petent to  show  that  treatment  administered  by 
a  physician  Is  improper. 

«.  Tbtal  «=»234(7)— InsTBUcnoNs— Bubden 
or  Pboof. 

In  sn  acdon  by  a  sorgeon  tor  services  r«9H 
dered  in  reductag  a  fMcture,  where  defendant 


(Oat 

counterclaimed  for  damages  ooeatfohed  by  negli- 
gence, JMd  that  an  instruction  as  to  defendant's 
duty  to  establish  his  counterclaim,  etc.,  was  not 
calculated  to  mislead  the  jury  into  believing  de- 
fendant had  the  burden  of  establishing  matters 
the  burden  of  whidi  was  on  plaintiff. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County ;  Oirtls  D.  Wilbur.  Judge. 

Action  by  WilHam  B.  BfacCoy  against  H. 
R.  Gage,  who  cro8»oHDplalned.  Ftun  a 
jndgmeat  tor  plaintUt  d^tadiiit  anpeBls. 
Affirmed. 

Andenno  ft  Anderson,  of  hoa  Angeles,  for 
aH>ellant 

H.  T.  Morrow,  of  Los  Ang^ei^  for  re- 
spondmL 

JAMBS,  J.  The  irialntlff.  a  licensed  physi- 
cian and  anrgeon,  brought  this  suit  to  recov- 
er the  snm  of  $1,000  alleged  to  be  the  reasona- 
ble value  of  prafttssional  servioea  rendered  by 
him  to  the  defendant.  Defendant  filed  a 
cross-complaint,  seeing  to  recover  damages 
which  he  alleged  he  bad  sustained  by  reason 
of  unsktllfol  treatment  which  be  had  receiv- 
ed at  the  hands  of  the  plaintiff.  The  Jury 
slttlDS  In  the  oKse  found  for  the  plaintiff  in 
the  full  aoioant  prayed  for  in  bis  complaint 
and  against  the  defendant  <hi  his  cxoss-oom- 
plaint  Defendant  has  appealed  from  th9 
judgmmt,  relying  iqton  Tarioos  errors  of 
law  which  be  aasots  w&e  committed  by  the 
trial  court  in  the  course  tit  the  proceedings. 

[1 }  From  the  evidence,  as  set  out  in  the  bill 
of  exceptions,  it  appears  that  the  plaintiff,  in 
May,  1910,  was  called  upon  to  attend  the  de- 
fendant; whom  he  fbnnd  suffering  from  a 
fracture  of  the  upper  portion  ct  the  upper  leg 
bone,  or,  as  It  was  Erased  1^  the  ptofesdon- 
al  witnesses,  a  **fracture  of  Un  nedc  of  tho 
f^or."  At  bSs  first  vlalt  the  plaintiff  ad- 
justed the  onken  part  and  apiOled  a  weight 
to  flie  Umb.  A  trained  nurse  was  called  to 
attend  tho  case  and  the  fdaintiff  otmUniied 
his  ministrations  during  several  mootba,  and 
until  file  defendant  was  able  to  move  abont 
on  cratclhe&  It  was  shown  that  the  patient 
lata  became  able  to  walk,  even  trlthout  fiie 
aid  of  a  cane^  at  least  for  short  distances. 
The  plalnUff  mode  about  BS  vlstto  to  the  de- 
fendant During  the  time  he  attended  him, 
he  was  called  upon  to  prescribe  for  other  con- 
ditions tbsLn  the  broken  bme,  to  wit,  pnea- 
Dumla  and  rheumatism.  From  all  of  the  med- 
ical testimony,  even  that  produced  by  the  de* 
fendant.  It  appears  that  so  £ar  as  the  fracture 
was  concerned,  the  results  obtained  by  the 
plalntlfl:  were  better  than  the  average.  Un- 
det  tho  evidence  as  presented,  It  Is  very  dear, 
of  course,  that  the  matter  of  the  valne  to  be 
placed  upon  the  services  rendwed  by  the 
plaintiff  to  the  defmdant  was  one  exclusive- 
ly for  the  jnry. 
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(2]  Connsd  tot  app^nt  flrat  ctHU^liui  of 
the  ntling  of  tbe  trial  judge  sastalDlng  oblec- 
tl<His  to  certain  questions  asked  by  him  npoa 
cro88-«xamliuitlOD  of  plaintiff's  witnesses. 
Two  witnesses  for  the  plaintiff.  Drs.  Barton 
and  Thorpe,  were  asked  to  state,  their  opin- 
ion as  to  the  valne  of  tbe  services  rendered 
by  the  plaintiff.  What  these  servlcea  had 
been  were  detailed  In  the  qnestlons.  On 
Gn>ss-examlnatl<Mi  of  tbe  witness  Barton, 
counsel  for  appellant,  assuming  other  mat- 
ten  not  shown  In  evidence,  luQulred  as  to 
whether  the  witness  would  alter  his  opinion 
as  to  the  value  of  the  services.  Objection 
was  prcq?erly  sustained  to  this  anestton,  for 
the  facts  assumed  did  not  appear  in  evldsice. 
Roche  V.  Baldwin,  143  GaL  192,  76  Pac.  056. 

[9, 4]  The  same  witness  was  asked,  on 
croa»«xamin&tlon,  to  which  questl<xi  objec- 
tion was  sustained,  as  to  whether  it  was  not 
customary,  In  cases  of  the  character  inv(^ved, 
to  take  an  X-ray  plctore.  If  we  were  to  con- 
cede that  tbe  trial  judge  stiould  have  allowed 
tbe  question  to  be  answered,  we  cannot  see 
how  any  prejudice  has  resulted  to  the  defend- 
ant by  the  sustaining  of  the  objection.  Coo- 
cededly  tbe  Uking  of  an  X-ray  pkture  was 
only  valuable  for  purposes  of  diagnosis,  and 
It  seems  very  dear  that  tbe  diagnosis  made 
by  the  plaiutlfl  without  the  aid  of  the  X-ray 
was  tbe  correct  one.  More  than  this,  tbe 
matter  of 'the  advisability  and  value  of  X-ray 
pictures  was  fully  gone  IMo  in  the  testiroouv 
Introduced  later  in  the  case.  So  we  tlilnk, 
also,-  that  the  refusal  of  the  court  to  permit 
counsel  for  appellant  t6  require  the  same  wit- 
neaa  to  give  In  detail  what  he  considered 
imper  treatment  to  a  patimt  under  the  dr- 
comstances  sbown  was  without  error  preju- 
dicial to  the  defendant.  The  facts  upon 
whl<^  tbe  witness  had  giv»  bto  opinion 
mm  to  tbe  value  of  the  twwlcea  were  all  em- 
bodied in  tbe  hypothetical  question,  and  It 
was  upon  those  facts  that  the  witness  an- 
swered and  was  then  turned  over  to  the  de- 
fenae  for  cross-^aminatlon.  The  court  did 
not  debar  the  defendant  from  cross-examin- 
ing upon  all  matters  contained  in  the  hypo* 
tbetlcal  qoesdoii,  and  It  was  wlthiu  the 
oonrt's  dlacrettoa  to  refuse  to  allow  tbe  wlt- 
nesB  to  enter  upon  a  dlscassion,  possibly 
lengtlVf  as  to  a  course  ct  treatment,  not  in- 
dnded  wltbln  tbe  fftcts  ks  ibowo,  and  upon 
whldi  he  based  bis  opinion  as  to  the  value  of 
tbe  services  rendered.  The  question  aAed  of 
tbe  witness  Dr.  Thorpe  by  counsel  fo»def aid- 
ant, to  wbteb  objecticm  was  sostalned,  did  not 


correctly  narrate  the  craiditions  sbown  by  the 
hypothetical  question  which  was  the  basis  of 
the  witness^  first  answer,  or  conditions  shown 
by  the  testimony.  The  (rf)jectlon  to  that  ques- 
tion was  therefore  properly  sustained.  Boche 
T.  Baldwin,  supra. 

[t\  There  was  no  error  in  sustaining  objec- 
tions to  questions  asked  of  witness  Thatcher, 
who  was  a  trained  nurse  and  tbe  nurse  who 
had  attended  tbe  defradant  under  the  direc- 
tion of  the  plaintiff.  The  questions  all  went 
to  the  point  as  to  what  the  witness  had  ob- 
served other  physicians  do  in  like  cases,  or 
what  sbe  OQusldered  good  or  customary  treat- 
ment. We  do  not  think  that  the  opinion  of 
the  trained  nurse  was  con^ietent  evidence  to 
show  that  the  treatment  administered  by  the 
plaintiff  was  impro];>er. 

£1]  Oomxdalnt  la  made  ot  an  Instmctiim 
given  by  the  court  which  advised  the  jury 
that  the  law  required  the  defmdant  and 
cro8S-conq>Ialnant  to  "prove  by  a  preponder- 
ance of  the  evidence,  tbe  same  as  any  other 
matter  or  matters  In  the  case,  *  •  « " 
the  things  relied  up<»i  to  show  U^ck  of  skill 
or  care  on  the  part  of  the  plaintiff.  The  ar- 
gument is  that  by  Uie  phrase,  "the  same  as 
any  other  matter  or  matters  in  tbe  case," 
the  intimation  of  the  court  to  the  jury  was 
that  all  matters  of  defease  should  be  so  es- 
tabllAed,  and  that  It  was  not  incumb^itupou 
the  plaintiff  to  prove  facts  relied  upon  by 
him  by  a  preponderance  of  the  evidence 
While  the  Instruction  is  somewhat  loose  in  its 
phraseology,  and  perhaps  not  as  carefully 
guarded  as  It  should  have  been,  we  do  not 
think  that  it  oy  any  means  follows  reasona- 
bly that  the  Jdiy  was  misled  by  it.  There 
was  nothing  in  any  of  the  other  Instructions 
given  by  tbe  court  carrying  ont  the  idea  that 
the  burden  rested  wtu>Uy  upon  tbe  defendant 
to  defend  against  the  plaintiff's  issues,  or 
that  upon  a  mere  balance  of  the  weight  of  evi- 
dence the  plaintiff  would  be  entitled  to  recov- 
er. We  do  observe  that  the  court  failed  to 
give  any  express  m-  precise  histmctlon  ad- 
TlainB  the  Jury  that  the  burden  of  proving 
hie  case  by  a  preptmderanoe  of  the  evidence 
rested  with  tbe  plaintifr.  But  we  find  that 
no  such  Instruction  was  offered  and  refused. 

A  very  careful  perusal  of  the  record  sub- 
mitted cranpels  the  conclnd<m  Oiat  In  this 
case  there  was  no  misoarrlage  of  Justice, 

TAe  Jndgm^it  aK>ealed  from  ia  affirmed. 

We  concur:  COKBET,  P.  J.;  UT1SU9. 
Judge  pro  tem. 
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REDHEAD  t.  PAYNE.   (Oiv.  25S9.) 

(District  Conrt  of  Appeal,  First  District,  THvi- 
Hion  1.  OaUfonila.   Nor.  18,  1918.) 

1.  Deeds  ^s>3— Title  to  IjAND— Meuoban- 

DUM. 

Where  plaintiff  held  title  to  land  as  trostee 
for  himself  and  defendant,  becanse  it  was  pur- 
chased vitii  other  land  owned  by  the  parties  as 
tenants  in  common,  a  ntemorandam  signed  b;  de- 
fendant, to  the  effect  tint  bis  interest  in  the 
land  was  merely  an  interest  in  remainder  after 
liens  had  been  paid,  does  not  afltoet  the  title. 

2.  Liens  «»22--FoBKCX.08nBE. 

Where  plaintiff  and  defendant,  who  were 
tenants  in  common,  traded  their  land  for  other 
land,  and  defendant  signed  a  memorandam  that 
I>laintiff  should  have  a  lien  upon  the  land  for  the 
amoont  of  his  expenditares,  Held  that,  where  de- 
ftadant  refused  to  omtribute  his  part,  plaintiff 
was  entitled  to  the  aid  (rf  a  court  <rf  fialtj  in 
enforcing  the  lien. 

8.  Appeal  and  Esbob  «nsl078(l>— Bethw— 
Haexlesb  BtaBOB. 
Where  it  was  drfsndant's  ctmtention  that 
plaintilf,  who  held  the  1^  title  to  land,  in 
which  defendant  was  interested,  could  sell  the 
land  without  the  aid  of  a  eourt,  a  decree  of  sale 
was  harmless  as  to  defendant 

Appeal  firotD  Superior  Court,  Fresno  Coon- 
ty ;  Georse  B.  (Anrdi,  JvAga. 

Action  by  3.  F.  Redhead  against  Jefferson 
Payne.  From  a  Judgment  for  plalutU^  de- 
fendant appeals.  Affirmed. 

G.  K.  Boneetell  and  N.  Lindsay,  both  of 
Fresno,  for  appellant 

F.  B.  Ooolc,  ct  Vtmaot  and  Jesse  F.  Water, 
of  Los  Ai^es,  for  respondent 

LBNNON,  P.  jr.  Tbla  Is  an  appeal  by  de- 
fendant from  a  jo^ment  directhig  the  sale 
of  land  described  In  the  complaint.  The  de- 
fendant demurred  to  ttM  complaint  The 
demurrer  was  orerroled.  Dtfendant  declin- 
ed to  answer,  and  the  Ja^;ment  went  by 
defiinlt  Defendant  omtenda  that  no  cause 
of  action  is  stated  In  the  complaint.  The 
complaint  sets  forth:  That  between  Norem- 
ber,  1912,  and  January,  1S15^  plalntlfl  and 
defendant  were  the  owners,  as  tenants  In 
commim,  of  certain  lands  in  Riroside  coun- 
ty. That  this  property  was  operated  at  a 
loss.  That  the  defiant  was  financially 
npable  to  pay  his  diare  of  operating  said 
propNty,  and  lilalntiff  was  obliged  to  ad- 
vance and  did  advance  over  16,200  more 
than  defendant  bt  its  managonent  and  for  its 
p^tectifHi.  Tb&t  on  January  14,  1916*  de- 
fOidant  being  unaUe  to  meet  his  share  of  the 
costs  and  expenses  of  the  future  operation  of 
said  Blverslde  pn^erty,  tiw  same  was  traded 
for  certain  land  in  Fresno  county,  whidi  is 
Uw  land  involved  in  this  actlm.  In  wder 
to  complete  such  trade,  plaintiff  was  com- 


pelled to  pay  96,000  bonus  and  fSOO  as  costs 
and  expenses.  That  before  making  such  trade 
it  was  verbally  agreed  that  the  title  to  the 
Fresno  county  land  should  be  taken  in  plain- 
tlfTs  name,  and  that  defendant's  entire  in- 
terest should  be  one-half  of  what  might  be  de* 
rived  from  a  sale  thereof.  In  etcess  of  the 
mortgage  of  $6,000  thereon,  after  deducting 
the  balance  due  plaintiff  of  ¥10,470.84.  7%at 
defendant  refused  to  pay  any  part  of  the 
taxes  or  of  the  interest  due  upon  the  mort- 
gage on  the  Fresno  land  and  that  the  plain- 
tiff was  forced  to  pay  flie  same.  That  plain- 
tiff does  not  know  whether  he  Is  the  owner  of 
said  Fresno  county  land  or  whether  he  holds 
the  title  thereto  as  trustee  for  defendant  and 
himself,  subject  to  the  lien  of  said  mortgage 
and  a  second  Hen  for  the  amount  due  him  as 
aforesaid,  and  he  therefore  submits  tiie  ques- 
tion to  the  court  Plaintiff  offers  to  do  any- 
thing equitable  In  the  premises  and  prays  for 
a  decree  adjudging  and  detatnlnlng  the 
rights  and  interests  of  plaintiff  and  defend- 
ant In  the  said  land,  and  diat  the  same  be 
sold  under  an  order  of  the  court  and  that  the 
amount  to  which  plaintiff  may  be  entitled 
may  be  declared  a  lien  on  said  land,  subject 
only  to  the  lien  of  the  mortgage  aforesaid, 
and  that  the  inoceeds  of  such  sale  be  applied 
first  to  the  costs  and  expenses  of  sudi  sale 
and  second  to  pay  the  amount  found  due  to 
plaintiff  and  the  balance  divided  between 
plaintiff  and  defendant  . 

[1]  The  defendant  contends  that  as  be  had 
signed  a  certain  memorandum,  set  out  in  the 
record,  agredng  that  his  sole  interest  in  the 
land  was  In  any  remainder  after  the  land 
was  sold  and  the  proceeds  applied  to  the  pay- 
ment of  the  mcttdagb  and  the  payment  of  the 
ind^tedness  due  to  plaintiff,  tlut  ttierefore 
plaintiff  had  the  absolute  titie  to  the  land* 
subject  merely  to  an  obligation  to  pay  to  de- 
fendant one-half  of  the  remainder  after  pay- 
ing the  aforesaid  incumbrances,  and  tiiat, 
having  the  absolute  tltie  to  the  land,  he 
could  sell  It  as  he  desired  and  did  not  require 
the  aid  of  the  court ;  that  there  was  no  rl^t 
for  tibe  conrt  to  enforce  and  no  wnmg  to  re- 
dress. We  think  this  objection  to  the  Jvdg^ 
meet  is  entirely  without  merit  Tltie  to  land 
Is  a  definite  and  positive  matter  and  can  be 
passed  <Hily  In  the  manner  prescribed  by  law. 
If  the  title  to  tbis  Isnd  was  in  the  plaintiff 
as  trustee  for  himself  and  the  defendant  by 
reason  of  its  having  been  pufchased  with 
other  land  held  by  the  parties  as  tenants  in 
comnum,  tike  memomndom  signed  by  defend- 
ant to  thB  ^tect  that  his  Intraest  in  the  land 
was  mer(dy  an  interest  In  the  remainder  after 
the  liens  upon  the  same  had  been  paid,  in  no 
way  affects  the  tltie  to  tite  land.  Certainly 
both  plaintiff  and  dtfendant  held  their  title 
subject  to  all  Talld  liens,  and  a  mere  declara- 
tion at  that  flact  does  not  affect  the  le^  sit- 
nation. 
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£2]  The  plalELtUt  and  def aidant  having 
agreed  in  writing  that  the  i>lalntlff  ahovld 
have  a  lien  upon  the  land  for  the  amoant  of 
bl8  expenditures  In  its  porehaae  and  opera- 
tion, plain tUT  was  entitled  to  have  the  same 
foreclosed,  which  1b.  In  effect,  what  he  has 
asked  In  the  ivesoit  suit  He  has  merely  set 
ont  all  the  &cts  and  asked  the  court  to  de- 
termine his  rights  and  then  eaiforce  them. 
This  was  certainly  a  desirable,  If  not  a  neces- 
sary, procedure  from  the  standpoint  of  keep- 
ing the  record  title  clear  of  all  doubt.  Cer- 
tainly, since  the  defendant  would  not  aid  In 
meeting  the  expenses  of  the  land,  the  plaintiff 
is  not  bound  to  bear  sncb  expmse  indefinitely, 
and  he  may  seek  the  aid  of  a  oonrt  of  equity 
to  have  his  lien  foreclraed  and  the  property 

ROld. 

[3]  Moreover,  the  defendant  asserts  that 
plaintiff  might  have  sold  the  property  with- 
out the  aid  of  a  court,  so  defendant  is  cer^ 
tainly  not  injured  by  the  Judgment. 

The  Judgment  Is  affirmed. 

We  concnr:  STURTBYANT,  Judge  pro 
tan. ;  BEAUXiT,  Judge  pro  tern. 


OWBN  T.  OROGKBa-HUFFUAN  LAKD  & 
WATER  CO.   (CiT.  160e.) 

(District  Court  of  Appeal,  Third  District,  OrI- 
ifomia.  Not.  14.  191&) 

Nbw  Tbux  ^s>165— OsDEBr-Ex  Paste  Obou 

— "INADTZBTINOS  OB  OVBBSiaBT." 
The  trial  court,  having  entered  an  order 
granting  a  new  trial  unleBs  plaintiff  ahoold  con- 
sent to  a  reduction  of  tiie  verdict,  was  without 
juT^dicUoa  to  thereafter,  <w  its  own  notion, 
modify  the  first  <»rder  by  changing  tiie  amount 
of  the  reduction,  on  the  ground  that  the  mis- 
take was  one  arising  throogh  inadvertence  in 
incorrectly  recalling  testimony,  for  snch  an  er- 
ror  is  not  an  inadvertence  or  orersight  as  oso- 
ally  constraed,  and  the  court  having  entered 
the  order  diapering  of  the  motion  for  new  trial, 
the  matter  was  functus  officio  snd  without  its 
jurisdiction  (dtlng  Words  and  Phrases,  First 
Series,  Inadvertence,  3489). 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; E.  N.  Rector,  Judge. 

Action  W.  A.  Owen  against  the  Crocker- 
Huffman  Land  ft  Water  Company,  a  corpora- 
tion. From  a  Judgment  for  plaintiff,  and 
CttMD  an  order  setting  aside  an  order  granting 
a  new  trial  oondittonally,  defendant  appeals. 
Judgment  and  order  reversed,  and  cause  re- 
manded. 

Peck,  Bunker  &  Cole,  of  Oakland,  for  ap- 
pellant. 

Tattle,  Landrom  ft  Shaffer,  ct  Merced,  tot 
xespraidait 


CHIPMAN,  P.  J.  The  action  was  com- 
menced to  recov^  damages  for  land  over- 
flowed by  an  allied  negligently  constructed 
and  maintained  canaL  The  cause  was  tried 
by  the  court  with  a  Jury,  and,  oa  July  1, 
1916,  the  Jury  rendered  a  verdict  for  plain- 
tiff in  the  sum  of  $4,611.  Judgment  on  thr 
verdict  was  rendered  on  the  same  day  and 
was  recorded  July  3,  1916.  On  July  7th  de- 
fendant duly  served  and  filed  its  motion  for 
a  new  trial.  The  motion  came  on  to  be 
beard,  was  argued  and  submitted,  and  tlie 
court  made  the  foUowing  order: 

"Motion  tat  new  trial  having  been  heretofore 
argned  and  sabmltted,  it  is  ordered  that  the 
said  motion  [be]  and  the  same  is  hereby  grant- 
ed, unless  idaintiff  consents  to  a  reduction  of 
the  verdict,  as  follows,  to  wit:  All  in  excess 
of  ^,151.29  and  costs  must  be  remitted  by 
plaintiff  to  defendant  or  a  new  trial  is  granted." 

On  Scgrtemba  19, 1816,  tbe  court  made  the 
fbllowlng  order: 

"It  is  ordered  that  the  order  heretofore  enter- 
ed, to  wit,  on  September  18th,  relative  to  mo- 
tion for  new  trial  In  tJie  above-entitled  acdon, 
be  and  the  same  Is  hereby  Ranged  and  modified 
to  correct  a  mistake  aridiig  through  inadvert- 
VBfx,  incorrectiy  recalling  the  testimony  of 
plaintiff  and  other  witnesses,  and  that  the  fol- 
lowing be  and  ifl  the  order  of  said  court:  That 
unless  the  plaintiff  files  his  written  acceptance 
in  this  court  of  a  reduction  of  the  judgment 
heretof<Mre  entered  in  said  cause  In  the  sum  of 
$4,611,  and  V&74.0C^  costs  of  suit,  to  the  sum 
of  $2,788  and  $574.05,  coste  of  suit,  the  moUon 
for  a  new  trial  be  granted,  and  bi  the  event  of 
the  filing  of  said  written  acceptance,  it  is  or- 
dered that  said  motion  for  a  new  trial  be  de- 
nied." 

The  second  order  was  made  ex  parte  with- 
out notice  to  defendant,  antarMitly  on  the 
court's  own  motiMi.  The  first  order  was  not 
consented  to  nor  was  it  accepted  hy  plaintiff, 
but,  on  September  19,  1916.  plaintiff  filed  no- 
tice of  bis  consent  "In  accordance  with  the  or- 
der entered  on  moti<m  for  a  new  trial  in  said 
cause,  oa  the  19th  day  of  September,  1916." 
It  appeared  that  defendant  had  no  intimation 
that  tbe  court  contemplated  making  the  sec- 
ond order  until  September  27, 1916,  when  "de- 
ftendant  was  preparing  the  records  for  the 
appeal  herein,  on  the  last  day  allowed  tiy 
law  for  giving  notice  to  have  the  record  pre- 
pared and  cotlfled,  under  the  provisions  of 
law." 

Defendant  served  and  filed  Its  notice  of 
motion  to  set  aside  the  said  order  of  Septem- 
ber 19,  1916.  Said  motion  came  on  to  be 
heard  October  16, 1916,  on  the  records  in  the 
case  and  on  the  affidavit  of  defendant's  at- 
torney, in  which  the  facts  above,  set  forth 
were  stated,  and,  on  the  same  day,  to  wit. 
October  16, 1916,  the  court  denied  the  motion. 
Defendant  appealed  from  the  judgment;  also 
from  the  order  made  and  altered  October 
lit,  1916;  also  from  the  order  made  and  en- 
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tered  September  19,  1916;  also  from  the  or- 
der made  and  entered  S^tember  18,  1916. 

In  Oarpenter  t.  Superior  Gonrt.  75  Cal. 
596,  19  Pac.  174^  the  court  said: 

"After  judmumt  uiwn  tbe  verdict  had  been 
entered  and  a  motion  for  a  new  trial  had  been 
regularly  made  and  denied,  the  court  below 
was  not  authorized  to  set  Rside  its  action  for 
mere  error  (citing  cases),  ^e  foundation  of 
this  rule  is  that  the  modes  In  which  a  decieton 
may  be  reviewed  are  prescribed  by  statute,  and 
the  courts  are  not  at  liberty  to  snbrtitnte  other 
modes  in  their  place."  - 

In  Holtum  T.  GreU.  144  Oal.  521, 78  Pac.  11, 

two  orders  were  made,  and  the  court  said: 

"The  guesticm,  then,  ii  as  to  the  power  of 
the  trial  court  to  vacate  an  order  granting  or 
denying  a  new  trial  aftor  it  has  once  been  reg- 
ularly made  and  entered.  The  dedsions  oi  this 
court  are  numerous  and  unifMm  to  tbe  effect 
that  a  judgment  or  order  once  r^ularily  entered 
can  be  reviewed  and  set  aside  only  in  ihe  modes 
prescribed  by  statute.  If  they  have  been  en- 
tered prematurely,  or  by  inadvertence,  they  may 
be  set  aside  on  a  proper  showing,  •  •  •  and 
if  the  order  ss  entered  is  not  the  order  as  made, 
the  minutes  may  be  corrected  so  as  to  make 
them  speak  the  truth,  •  *  •  but  sabject  to 
these  exceptions  the  order  Is  reviewable  only  on 
appeal,  and,  the  decision  of  tbe  trial  court  hav- 
ing been  once  made  after  regolar  submisaion  of 
the  motion,  its  power  Is  exhausted— it  is  functus 
otBcio." 

The  foregoing  was  quoted  with  approval 
In  United  Railroads  T.  Snperlor  Court,  170 
OaL  755.  760,  151  Pac.  129,  182  (Ann.  Cas. 
1916D,  199),  where  the  court  also  said: 

"Nothing  is  more  firmly  settled  in  this  state 
than  the  doctrine  that  tbe  superior  court  may 
not  revoke,  modify,  or  otherwise  disturb  its 
Judgments  and  orders  regularly  made  in  pur- 
suance of  plain  statutory  provision,  where  the 
statute  prescrilM  the  method  by  which  such 
jmigmaits  and  orders  may  be  reviewed  except 
as  authorized  by  statute"  (citing  cases). 

The  oontoitioa  of  aj^lant  is  that  the 
first  order  was  duly  entered  after  hearing 
and  argument:  tiiat  there  was  no  clerical 
mistake  or  mlc^rlsion  and  no  Inadvertence 
In  making  the  order;  that  the  order  was  not 
consented  to  or  accepted  by  plaintiff,  and  by 
Its  terms  a  new  trial  was  therefore  granted. 
The  only  aeeptlon  to  tbe  rule  as  laid  down 
In  the  cases  Is  where  the  Jndgment  or  order 
"has  been  entered  prematurely  or  by  Inadvert* 
ence,"  as  stated  in  Holtum  r.  Grief,  supra. 
The  second  order  recited  that  the  first  order 
Is  modified  "to  correct  a  mistake  arising 
through  Inadvertence  Incorrectly  recalling 
the  testbnony  of  idalntlff  and  other  witness- 
es." Misapprehension  as  to  the  nature  and 
extent  of  the  testimony  or  of  tbe  effect  of  the 
testimony  is  not  inadvertence.  To  warrant  a 
practice  by  which  the  trial  court,  after  an 
order  has  been  regularly  and  deliberately  en* 
tered,  could  after  refiectlon  for  a  day,  re- 
examine or  recall  the  testimony  and  reaeh  a 


different  conelnslon  and  Mt  aride  tala  order, 
thus  r^larly  and  deliberately  made,  would 
Introduce  a  mosti  dangerous  rule.  The  rea- 
son tor  maktaig  the  order  can  mean  nothing 
less  than  that  npon  a  re«zamlnalton  of  tbe 
testimony  the  court  has  readwd  a  difltfent 
coniduslon.  l%e  court  added  to  the  amount 
of  recovery  the  substantial  sum  1687.75, 
and  this  wittunt  notice  to  defendant  If,  aa 
has  been  held,  ordMs  or  Judgments  may  be 
set  aside  when  entered  pranatnr^  or  io- 
advertence»  it  should  be,  It  seems  to  us,  on 
a  proper  lOiowlnK.  **G%e  term  'Inadvert* 
ence.*  in  Code  sectlMis  4601.  4502,  allowtog 
the  Supreme  Court  after  the  tana  to  va< 
cate  or  correct  mistakes  Id  Judgments 
given  throng  Inadvertence  or  overdgbt, 
does  not  apply  to  any  Judgment  which  was 
given  upon  the  ddlberate  consideration  and 
Judgment  of  tbe  oourt.  thon^  the  court  may 
have  since  adopted  a  differwt  ruling  as  cor- 
rect It  will  be  aeai  that  the  case  provided 
is  where  Judgmmt  Is  glvoi  through  Inadvert- 
ence or  overdght.  and  not  where  an  opinion 
Is  formed  from  inadvertence  and  oversi^^t" 
Russell  V.  Colyar,  51  Tenn.  (4  Helsk.)  154, 
176:  4  Words  and  Phrases  Judldally  De- 
fined, p.  3489. 

Wiggin  V.  Superior  Court  68  CaL  398.  9 
Pac.  646,  cited  by  reqwnd^it.  Is  not  appllca- 
Ue,  for  that  was  a  collateral  attack  upon 
the  decree.  Baker  v.  Fireman's  Fund  Ins. 
Co.,  73  CaL  182,  14  Pac  686,  Is  rdled  on  by 
respondent   In  Oiat  case  it  appeared  that: 

"The  motiim  (for  a  change  of  the  place  of 
trial)  was  at  first  granted,  but  on  tiie  follow- 
ing day  the  order  granting  the  change  as  asked 
for  was  set  aside  upon  the  ground  tihat  it  *was 
inadvertently  made.*  and  an  order  made  denying 
such  motion.'* 

0310  r^rt  of  the  case  does  not  Ahow  what 
proceedings  took  place  in  the  trial  court  or  un- 
der what  ctrcnmstances  the  wder  was  made. 
All  that  appears  Is  that  an  aiH>eal  was  takoi 
ftom  the  order  and  the  point  made  In  tbe 
Snprttne  Court  that  the  second  order  waa 
void.  Wiggtn  T.  Superior  Court,  supra,  la 
cited  in  the  opinl<m  as  having  dedded  the 
question  adverse  to  appellants*  contention. 
But  in  that  case  the  attach  was  collateral, 
nail  V.  PoIatA,  42  Gal.  218,  is  also  dted  In 
tbe  opinion,  but  tiiat  was  a  case  where  tbe 
decree  was  prematurely  made.  We  infer 
from  the  oplnltm  that  Qie  oourt  treated  the 
reason  for  making  tb»  second  order,  to  wit, 
inadvertence,  idther  as  having  beoi  Aown  or 
as  falUng  under  the  rule  that  all  intendments 
will  be  indulged  In  eunrart  of  fl»  order  or 
Judgment  ot  a  court  of  eoosxal  Jurisdlcttaau 

We  think  defendant's  right  to  a  new  trial. 
contlng«it  npon  plahitUTs  fallnre  to  conaent 
to  or  accept  the  order  first  mad^  was  as 
sacred  aa  plalntUTs  right  to  a  denial  of  a 
new  trial  upon  his  performance  of  the  condt- 
tiott.  In  the  present  case,  the  order  was  that 
the  motlcai  fbr  a  new  trial  be  granted  "un- 
less plaintiff  files  his  written  acceptance  in 
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ma  oovrt  «f  a  reducdoo  of  Oe  jadffmoit*' 
etc.  PlalntUF  did  not  ffle  anj  Rcceptaocs  un- 
der this  order.  The  orAar,  therefore,  became 
opera  tire  grantiiig  dofeodant  a  new  trial. 

The  Judgment  and  the  older  appealed  from 
ire  Eevefsed,  and  tbe  canoe  remanded  for  a 
new  trial.  It  is  further  ordered  that  the 
cause  be  heard  on  the  testimony  and  mUianec, 
or  ludk  parts  thereof  aa  the  parties  may  de- 
die  to  Introdnce,  snbmltted  at  the  former 
trill,  and  apoa  inch  further  erldenoe  as  tbe 
parties,  or  dtber  of  them,  may  deem  proiier 
looffw.t 

W«  omeor:  HART,  J.,  BUBNBZTT,  J. 


Kx  parte  SlBLOWiSEY.    (Or.  406.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Not.  7,  1918.) 

L  NniBAHca  4^66  —  Ban  Ijoht  Abatb- 

HCHT  Aot. 

Red  Light  Abatemott  Act,  i  6.  presoribing 
penaltj,  as  for  contnapt  of  court,  for  vlctotioQ 
of  injimctlon  ot  wder  provided  for  in  the  act, 
Klatea  to  any  injnactlon  or  order  issued  or  made 
tinder  such  act.  including  the  preliminary  as 
well  as  the  pemanent  injunction. 

2.  Nuiaanox  «s>81  —  Ban  Liaar  Abate- 
UBNT  Act— Dec  BEX. 

Hie  Bed  Light  Abatement  Act,  {  7,  Is  not 
Biandatory,  and  a  decree  of  injunction  need  not 
contain  a  direction  that  the  personal  property 
ahoold  be  sold  or  that  the  building  or  place 
where  the  nuisance  was  maintained  ahoold  be 
closed  to  all  use  and  for  any  pnrpoK  for  the 
period  of  one  year. 

3.  CONTEHPT  «=354(4),  63(4)  —  Judqueht  — 
Becital  of  Facts. 

A  judgment  adjudging  one  guilty  of  con- 
tempt need  not  contain  a  recital  of  facts,  vhere 
the  contempt  was  committed  out  of  the  imme- 
date  view  and  presence  of  the  court  or  judge 
at  chambers,  but  in  such  caae  it  is  necessarr 
that  the  affidavits  contain  a  recital  of  facta 
sufficient  to  Show  that  a  contempt  has  been  com- 
mitted, under  Code  Civ.  Proc  |  1211, 

4.  NntSANCE  ^=384  —  Bed  Light  Abatk- 
MEST  Act— ViOLATiOK  or  Injunctive  Ob- 
deb— SumciBHCT  OP  Atfidavits— CON- 
TBSCPT  OP  COUET. 

In  a  contempt  proceeding  under  the  Red 
Light  Abatement  Act.  affidavits  held  to  auffl- 
dentiy  charge  facts  constituting  a  violation  of 
an  injonctive  order  under  such  act. 

5.  Nuisance  <8='84— Red  Light  Abatement 
Act-Contempt— StiFFTCiBNCT  or  Atfida- 

If  affidavits  disclose  dreumstances  from 
vhich  the  conclurion  must  inevitably  follov  that 
sets  con Btita ting  a  nnlsance  enj<dned  by  a  de- 
cree in  a  proceeding  under  the  Red  Light  Abate- 
ment Act,  are  curled  on  in  defiance  of  the 
mandates  of  such  decree,  they  are  sufficient  to 


Invsst  tin  court  with  Jnrlsdietion  oi  a  con- 
tempt proossdlng. 

6.  NmsAircK  ^a6(h-BxD  laovr  Abatbmknt 
Act  —  OomncFT  —  Gonbtitutioitalitt  or 
BrATnn. 

Bed  Ught  Abatement  Act,  S  6,  prescribing 
penalty  for  violation  of  tbe  terms  of  any  order 
or  injunction  made  under  such  act,  is  not  un- 
constitutional, as  the  Legislature  has  power  to 
presoribs  any  reasonable  poialty  for  contempt. 

7.  Nunaircs  ^t»0(^vionATiOB  or  Ijtjuho- 
TiDN  Obdxb  in  Abatehkut  AonoR. 

Bed  Lii^t  Abatement  Act,  J  6,  prescribing 
penalty  for  violation  of  an  injunction  order  un- 
der such  act,  la  not  in  conflict  with  Code  OiT. 
Proc.  {|  1200.  1218;  relating  to  contempt. 

&  GoNmcrT  ^92— "Contbkft  w  Coubt^^ 

Natube  or  ^mnni. 
^e  phraae  "contempt  of  court,"  like  the 
word  "crime,"  is  goieric  and  expresses  within 
Its  l^al  sigidfication  a  variety  of  different  acts 
whidi  involve  different  elements,  which,  like 
the  different  acts  constituting  different  crimes, 
differentiate  tbe  several  acts,  and  tbe  Legisla- 
ture may  fix  the  puniabment  according  to  the 
gravity  of  the  offense. 

[Sd.  Note^For  other  definitions,  see  W(wds 
and  PhraeoB,  First  and  Seacnd  Serlei^  Oon^ 
tempL] 

9.  Habeas  G6bpu8  ^»92(8)— Scofb  or  In- 
Qmar. 

In  a  habeas  corpus  proceeding  brought  to 
obtain  release  frtnn  impriBotunent  for  construc- 
tive contempt,  the  inquiry  is  limited  to  the  con- 
sideratlon  of  the  question  whether  the  court 
was,  by  affidavit  fUed,  Invested  with  jutiadic- 
tion  to  hear  and  determine  the  contempt  pro- 
ceedings. 

Petition' by  Mary  M.  Selowsky  for  a  writ 
of  habeas  'corpus  to  secure  her  release  from 
Imprisonment  AltematlTe  writ  dlsdiarged, 
and  priscmer  remanded. 

Frank  J.  Murphy,  of  San  Frandsco,  for 

petitioner. 

Nathan  F.  Coombs  and  Frank  1^  Coombs, 
both  of  Napa,  for  respondent 
Uren,  Beard  &  linn,  of  Napa,  amid  cnriss. 

HART,  J.  Tbe  petitioner  has  applied  fbr 
a  writ  of  habeas  corpus  to  secure  her, release 
from  Imprisonment  following  a  Judgment  of 
conviction  of  contempt  of  court,  rendered  by 
the  superior  court  of  Napa  county,  for  the 
violation  of  the  terms  of  a  certain  decree  pre- 
viously rendered  by  and  entered  In  said  court 

It  appears  from  the  petition  that  on  the 
20th  day  of  March,  1917.  the  district  attor- 
ney of  Napa  county  filed  a  petition  in  the  su- 
perior court  of  said  county  alleging  that  the 
petitioner  here  was  using  certain  premises 
owned  by  her  and  known  aa  the  "Stone 
Bridge  Salo(»i."  being  situated  In  Napa  coun- 
ty, "for  the  purpose  of  lewdness,  assignation, 
and  prostitution,"  and  praying  for  a  judg- 
meat  ot  the  conrt  that  said  premises  be  de- 
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dared  a  nolsanee  and  ttat  the  nme  be  per- 
petually esojidiwd ;  that,  aubMqnently  (on  the 
28th  day  of  June,  IftlT),  a  trial  was  had  up- 
on the  eaid  petltkm  and  tlw  answer  thoeto 
of  the  defmdant  ftwtUSoner  herali  and  that, 
on  the  19th  day  of  Kovemhar,  laiT,  Oie  court, 
npon  flndlngB  that  aald  premises  mm  owned. 
In  the  possessJfflCL  of,  maintained,  and  eoor- 
ducted  by  the  petitioner  as  a  place  of  lewd- 
ness, assignation,  and  prostitution,  entoed 
Its  decree  in  said  action,  ^djudglnc  and  de- 
claring the  said  premlsra  to  be  a  musanoe 
and  enjoining  the  farther  maintenance  there- 
of by  the  defisndant  or  any  other  person. 

The  petition  here  further  shows  that,  on 
the  2l8t  day  of  June,  1Q18,  the  district  attor- 
ney of  Napa  county  presented  to  the  superior 
court  at  said  county  a  vo^ed  petition,  to- 
gether with  certain  supporting  altidaTlts, 
charging  and  alleging  the  petitioner  here 
(Mary  M.  Selowsky)  with  violating  the  Judg- 
ment and  the  Injunction  above  mentlcmed, 
and  praying  for  an  ordw  and  citation  direct- 
ed to  her,  requiring  her  to  appear  before  said 
court  and  show  cause  why  she  should  not  be 
punished  for  contonpt  of  court  OiereCor; 
that,  npou  the  flUng  of  said  petition,  an  or- 
der waa  made  requiring  the  said  Selowsky 
to  appear  and  show  cause  before  said  court 
on  the  1st  day  of  July,  1918,  at  the  hour  of  2 
o'clo<±  p.  m.;  that  said  order,  together  with 
a  copy  of  the  petition  upon  which  it  was 
made,  having  been  served  npon  Selowsky, 
and  she  having  made  an  answer  to  the  same, 
a  hearing  on  said  petition  was  had  on  the  day 
last  above  named,  and  on  the  8th  day  of  July, 
1918,  and  thereupon  the  petitioner  here  was 
adjudged  guilty  of  contempt  of  court  In  vio- 
lating the  Judgment  and  injunction  first 
above  referred  to  and  to  pay  a  fine  in  the 
sum  of  $1,000  and  in  addition  thereto  to  be 
Imprisoned  In  the  county  Jail  of  the  county  of 
Napa  for  a  period  of  six  months. 

Annexed  to  and  made  a  part  of  the  petition 
for  the  writ  here  applied  for  are  the  Judg- 
ment adjudging  the  premises  mentioned  a 
nuisance  and  enjoining  the  further  mainte- 
nance of  the  same  and  the  Judgment  adjudg- 
ing the  petitioner,  Selowsky,  gnllty  ot  con- 
tempt of  court  in  that  she  violated  the  in- 
junction and  pDulBhing  her  therefor. 

The  general  proposition  submitted  for  de- 
ddon  here  Is,  of  course,  that  the  court  below 
was  without  Jurisdiction  to  adjudge  the  pe- 
titioner guilty  of  contempt  and  to  punish  her 
therefor.  In  support  of  this  general  proposi- 
tion, a  number  of  points  are  made  aud  pre- 
sented, and  are  submitted  for  decision  on  the 
petition  for  the  writ  and  a  demurrer  interpos- 
ed thereto  by  the  respondent  upon  the  gener- 
al ground  that  said  petition  does  not  state 
sufficient  facts  to  Jnsti^  the  granting  of  the 
writ. 

It  Is  contended  by  the  petltloiur  that,  for 
reasons  to  be  hereinafter  considered,  the  pro- 
ceeding institnted  against  her  In  the  cnperior 
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court  for  the  shafwnwit  of  the  nuisance  com- 
plained of  therein  waa  not  inaugurated  un- 
der the  so-called  "Ked  Light  Abatement" 
statute^  hot  was  Inm^t  nnder  the  general 
law  ot  the  state  aolhorliing  the  ahatoDient 
of  nnlMBoes.  It  la  hence  argned  that,  U  the 
petttkmer  waa  gnllty  ot  contenqit  of  oonit  in 
that  she  violated  the  terms  of  the  Injunction 
Issued  in  said  fffOceedliiA  she  miut  have  been 
tried  and  should  have  been  pnnished  for  con- 
tempt under  On  sections  of  the  Oode  of  OMl 
Procedure  providing  generally  for  the  trial 
and  pnnlshment  for  contempt  of  ooart  See 
Oode  OiT.  Proc.  H  120^1218,  Induslre.  It  is 
further  cmtoided  that  the  affidavits  upon 
which  the  proceeding  In  conteiiq»t  was  fbund- 
ed  do  not  state  facts  snffldaot  to  constitute 
a  violation  ot  the  Injunction  order  ot  ttie 
Judgment  in  the  original  aetitm  and  hoice  In- 
sufficient to  have  dothed  the  court  witii  Ju- 
risdiction to  try  and  punish  the  petitioner 
for  contempt;  that  the  facts  redted  in  the 
judgment  In  the  contempt  proceeding  do  not 
show  that  the  petitiixier  violated  the  terms  of 
the  original  Judgment.  It  is  also  claimed 
tliat  section  6  of  the  abatement  act,  establish- 
ing the  measure  of  punleihment  A>r  any  viola- 
tion of  the  decrees  entered  under  the  provi- 
sions of  said  act.  Is  unconstitutional,  or,  at 
least,  in  conflict  with  the  law  prescribing  gen- 
erally the  power  of  courts  In  the  matter  of 
punishing  for  cont^pt,  and  Is  therefore  void. 

It  would,  perhaps,  be  the  more  orderly 
course  first  to  set  forth  the  salluit  prevlsiona 
of  the  abatement  act 

Section  2  provides  that— 

Any  "bulldinf  or  place  oaed  for  the  purpose 
of  lewdness  asaignadon  or  prostitotioa,"  or 
wherein  or  upon  wbidi  such  acts  "are  held  or 
occur,  is  a  nuisance  which  shall  be  enjoined, 
abated  and  prevented  as  herelnsfter  provided,^ 
whetiier  the  same  be  a  public  or  a  private  nui- 
sance." 

The  third  section  provides  that  wbenevtt 
there  Is  reason  to  believe  that  such  a  nulsancfr 
is  kept,  maintained,  or  exists,  in  any  county, 
etc.,  the  district  attorney  of  said  county  uinst, 
or  any  dtizen  of  the  state,  residing  within 
said  county.  In  his  own  name  may,  maintain 
an  action  In  equity  to  abate  and  prev»it  the- 
nuisance  and  to  perpetually  enjoin  the  per- 
son or  persons  so  conducting  or  maintaining 
the  same,  and  the  owner  or  lessee  or  agmt  of 
the  building,  or  place,  In  or  npon  which  audi 
nuisance  exists,  from  directly  or  indlrectlj 
maintaining  or  permitting  sudi  nuisance. 

Section  4  provides  that,  when  the  existence 
of  such  nuisance  is  shown  by  a  varlfled  com- 
plaint^ or  an  affidavit,  the  court  or  Judge  may 
Issue  a  temporary  injnn<^<m  for  Its  abate- 
mmt. 

The  sixth  sectl<m  provides  the  pauUi?,  mm 
for  a  ooBtompt  of  court,  for  tlw  violation  or 
disobedience  of  any  Injunction  or  order  ex- 
pressly prorlded  for  In  the  act,  whldi  la  not 
lesa  than  $200  nor  more  than  91,000,  or  im- 
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prisonmwt  In  the  coanty  JoU  for  not  leas 
than  one  month  nor  more  than  six  months,  or 
by  both  BQ^  fine  and  imprl8(»unait 
Sectkm  7  is  as  follows: 

"If  th»  eziBtence  of  thi  nulsanoe  be  establish- 
«d  in  an  action  as  pnrrided  htfdn,  an  order  of 
abatement  shall  be  entered  aa  a  part  of  the 
judgment  In  the  case,  which  order  shall  direct 
the  removal  from  the  building  or  place  of  all 
fixtures,  musical  instrnmenta  and  movable  prop- 
erty used  in  condnctins,  maintaining,  aiding  or 
abetting  the  noisance,  and  shall  direct  the  sale 
thereof  in  the  manner  provided  for  the  sale  of 
diattels  oudw  execatlon,  and  the  effectual 
idosiiig  ct  the  bnlldfaif  or  place  against  Its  use 
for  any  porpoee,  and  so'  keeping  It  dosed  tor  s 
period  of  one  year,  unless  sooner  released,  as 
hereinafter  provided.  While  such  order  re- 
mains in  effect  as  to  closing,  such  bnOdlng  or 
place  shall  be  and  remain  in  the  custody  of  the 
court.  For  removing  and  selling  the  movable 
property,  the  officer  shall  be  entitled  to  charge 
and  receive  the  same  fees  as  he  would  for  levy- 
ing npon  and  selling  like  property  on  execution, 
and  for  dosing  the  premises  and  keeping  them 
dosed,  a  reasonsble  sum  shall  be  allowed  by  the 
^jourt." 

Section  &  reads: 

"If  the  owner  of  the  building  or  place  has  not 
been  guil^  of  any  contempt  of  court  in  the 
proceedings,  and  appears  and  pays  all  costs, 
fees  and  allowances  which  are  a  lien  on  the 
building  or  place  and  files  a  bond  in  the  fall  val- 
ue of  the  property,  to  be  ascertained  by  the 
eonr^  with  aunties  to  be  approved  by  the  conrt 
or  jadce^  conditioned  tbxt  he  wfll  hpmediately 
abate  any  snch  nuisance  that  may  exist  at  such 
boilding  or  place  and  prevuit  the  same  trtm 
being  established  or  kept  thereat  within  a  peri- 
od of  one  year  thereafter,  the  court,  or  judge 
thereof,  may,  if  satisfied  of  his  good  faith,  or- 
der tiie  premises,  dosed  under  the  order  of 
abatement,  to  be  delivered  to  said  owner,  and 
sidd  wder  of  abatement  canceled  so  far  as  the 
same  m^  rdats  to  said  property.  Tha  rdease 
of  the  property  under  the  provisions  of  this 
sectim  diaU  not  release  it  from  any  judgment, 
lien,  penal^  or  liability  to  which  It  may  be  sab- 
Ject  hy  law."  Stats.  191S,  pp.  20,  21. 

[1 1  The  contention  that  the  original  action 
for  the  abatemmt  of  the  nuisance  cnnplained 
of  against  the  petitioner  cannot  be  held  to 
have  been  brought  under  the  "Red  Light 
Abatemait  Act"  is  based  upon  the  proposi- 
tion, pressed  by  petitioner  with  apparent  ear- 
nestness, that  the  act  does  not  dothe  a  court 
of  eqnlty  with  power  to  grant  a  perpetual  in- 
junction, ^e  argument  Is  that  the  power 
perpetually  to  enjoin  nuisances  of  any  kind 
or  diameter  existed  In  courts  of  eqal^  Iwig 
before  the  passage  of  said  act;  that  the  pro- 
vision therein  giving  the  courts  power  to  la- 
sue  perpetoal  injnnctlons  adds  nothing  to  the 
power  already  exerdsed  by  courts  of  equity; 
and  that  therefore  the  provlrion  prescribing 
a  penalty  for  a  violation  of  any  injunction  or 
order  Issued  or  made  In  a  case  arising  nndw 
said  act  has  refermce  solely  to  the  violation 
of  die  tenna  of  the  preliminary  restraining 
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order  whldi  the  law  anthorizes  the  court  to 
make  upon  the  filing  of  a  i>etttion  for  the 
abatement  of  the  alleged  nuisance. 

There  la  no  morit  in  the  contention  or  the 
ai^um^t.  The  law  plainly  provides,  in  the 
third  section  thereof,  that  an  action  may  be 
brought  for  the  purpose  of  "perpetually^  en- 
joining the  nuisance  denounced  by  the  act. 
The  fourth  section,  properly  construed,  means 
that  the  court  may,  upon  the  filing  of  a  Terl- 
fied  complaint  or  affidavit  showing  the  exist- 
ence of  the  nuisance,  issae  a  tonporary  In- 
junction for  the  purpose  of  sb^iping  a  con- 
tinuance of  the  nuisance  KWiding  the  final 
adjudication,  and  section  7  provides  for  a 
perpetual  InjuncdoD  npon  the  establishment 
of  the  existence  of  the  nuisance  after  a  trial 
of  the  action.  The  provlshm  of  section  6, 
prescrftlng  the  penalty,  relates  to  "any"  In- 
junction Or  order  issned  or  made  in  the  ac- 
tion, and,  of  course,  Indudes  the  preliminary 
as  well  as  the  permanait  injunction. 

[2]  But  It  was  farther  pointed  ont.  In  oral 
argument,  in  support  of  the  proposition  that 
the  actiim  was  not  instltated  under  the  abate- 
moit  act,  ttiat  12ie  Jndgmoit  entwed  in  said 
action  does  not  eontaln  the  order  provided 
tor  ^}f  aectloa  7  of  aald  act;  directing 
the  ranoval  fnnn  ttw  building  v^iereln  the 
Duisanoe  la  alleged  to  tum  been  maintained 
and  tiie  tale  of  "all  llztnzea,  mutfcal  inatm-' 
moita  and  moraUe  property  lued  in  coodnct- 
Ing  •  •  •  nutaance,**  nor  directing 
the  *^effMtDal  doaliig  of  th*  bnlldlng  •  •  • 
against  its  uae  for  an;  purpose,  and  m  keep- 
ing tt  cloMd  for  a  *  •  •  year." 

One  answer  to  that  propoaitlon  la  to  be 
found  in  the  fact  Uut  the  conq>lalnt  and  the 
Judgment  in  the  original  actltm  closely  fol- 
low the  language  of  the  abatement  act,  ex- 
c^t  In  so  far  aa  that  the  judgment  falls  to 
direct  a  oale  of  the  personal  property.  If  any, 
need  In  the  maintanance  of  the  nuisance,  and 
doea  not  order  that  the  building  In  which 
aald  nnlaanoe  was  alleged  and  foond  to  have 
bera  maintained  diall  not  be  used  for  any 
purpose  for  the  period  of  one  year.  But,  as 
t^  that  provision  of  the  statute,  It  Is  to  be 
remarlced  that  while  the  language  thereof 
appears  to  be  mandatory,  we  do  not  believe 
that  it  waa  Intended  by  the  Legislature  that 
In  all  cases,  r^rdless  of  the  particular  dr- 
cumstances  thereof,  the  Judgment,  to  be  val- 
id, so  far  aa  Its  hiJunctlTe  feature  Is  con- 
cerned, should  contain  a  direction  that  the 
personal  pn^rty  should  be  «old  or  that  the 
building  or  place  where  the  nuisance  was 
maintained  should  be  dosed  to  all  use  or  for 
any  purpose  for  ttie  period  of  one  year.  Cas- 
es under  the  act  may  arise  which  are  not  so 
flagrant  in  the  law's  violation  as  In  others. 
Aa,  for  instance,  a  building  may  be  used  by 
a  t^ant  for  the  immoral  purposes  denounced 
by  the  statute  without  the  knowledge  of  the 
owner  thereof  and  In  defiance  of  his  wishes 
or  Btfttimoits  regarding  such  a  bnaineaa.  In 
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such  a  case.  It  would,  Indeed,  be  manifestly 
ODjust  to  derive  the  owner  of  the  building 
of  Its  use  for  the  period  of  a  year  for  a  law- 
ful and  decent  purpose.  On  the  other  hand, 
the  owner  of  the  building  himself  might  let 
it  for  use  for  the  Immoral  purposes  referred 
to  or  he  might  have  knowledge  that  It  was 
being  so  used,  and,  for  the  sake  of  the  com- 
peneatlon  received  for  Its  use  for  such  pur- 
poses, close  his  eyes  to  the  nuisance  and 
thus  tacitly  indorse.  If  not  in  effect  connive 
at,  the  maintenance  of  the  same.  Thus  It 
is  to  be  observed  that  the  circumstances  of 
all  cases  arising  under  the  statute  may  not 
be  similar — some  cases  calling  for  decrees 
as  drastic  In  their  effect  as  the  statute  will 
permit  and  others  for  a  more  temperate 
treatment  It  is  therefore  very  dear  that. 
If  the-  provisions  of  the  statute  as  to  what 
the  Judgment  may  contain  must  be  held  to 
be  mandatory  and  applied  alike  in  all  cases, 
gross  injustice  would,  In  many  conceivable 
cases,  necessarily  follow  the  enforcement  of 
ttie  statute.  The  court  would  be  without  dls- 
cretloii  to  model  Ita  decree  so  that  it  could 
be  Jtistly  acprc^nriate  to  Uie  peculiar  circnm- 
BtanosB  of  certain  cases.  In  other  words,  the 
eonrt  would  be  wltliont  the  powct  to  differm- 
tlate  between  cases  arising  under  the  act  ao> 
cording  to  the  peculiar  dreamatances  thereof: 

The  above  reasfmtng  is  eqoalljr  pertinent 
to  tbn  propositlm  tliat  tbe  Judgment  must 
direct  a  sale  of  the  personal  property  used 
in  connection  ^prith  the  maintenance  of  the 
nuisance.  Such  property  might  be  owned  by 
a  person  wholly  Innocent  of  and.  Indeed,  op- 
posed to  the  immoral  purpose  for  which  It 
was  used,  and  certainly  It  would  not  be  a 
Just  law  that  would  sanction  the  confiscation 
of  such  a  person's  personal  property. 

A  Judgment  similar  to  the  one  here  was 
entered  in  the  case  of  People  ex  rel.  Brad- 
ford V.  Dlllman  et  al.,  174  Pac.  951,  and, 
while  the  question  now  under  discussion  was 
not  raised  In  that  case,  the  judgment  therein 
was,  nevertheless,  aflBrmed;  the  assumption 
of  both  the  attorneys  and  the  court  beli^, 
evidently,  that  the  judgment,  in  substance  as 
well  as  In  form,  was  one  which  might  ap- 
propriately be  rendered  and  entered  under 
the  statute. 

[J]  As  to  the  point  that  the  Judgment  In 
the  contempt  proceeding  does  not  Itself  show 
contempt  it  may  be  observed  that  It  is  only 
where  the  alleged  contempt  Is  committed  in 
the  Immediate  view  and  presence  of  the  court 
that  tbe  Judgment  in  such  a  proceeding  must 
contain  a  recital  of  facts  sufficient  to  show 
That  a  contempt  has  t>een  committed.  In  the 
case  of  a  constructive  contempt — that  Is, 
where  the  alleged  contempt  Is  committed  out 
of  the  Immediate  view  and  presence  of  the 
court  or  Judge  at  chambers — the  proceeding 
must  be  inaugurated  by  the  filing  of  an  affl- 
darlt  or  of  affidavits,  reciting  the  facts  con- 


stituting tbe  contempt  Code  Civ.  Proc  | 
1211. 

In  Overend  v.  Superior  Court,  131  Cal.  281, 
63  Pac.  372.  374.  the  court  said: 

"In  the  case  of  a  ccoitempt  committed  in  the 
presence  of  the  court,  the  section  (1211,  C.  C 
P.)  says  that  the  order  adjudicating  tbe  con- 
tempt must  contain  a  recital  of  the  facts.  TbiB 
provision  can  only  mean  that  the  order  must 
contain  a  recital  of  those  facts  •  *  *  which, 
in  a  case  of  cotutruotive  contempt,  the  law  aaya 
fMt$t  b«  inoorporateA  in  an  aifidavM.''  (Italics 
oars.) 

But,  of  course,  in  the  case  of  a  construc- 
tive contempt  the  affidavit  or  affidavits  must 
contain  a  recital  of  facts  sufficient  to  show 
that  a  contempt  has  been  committed.  Or. 
as  this  proposition  is  stated  in  Button  v.  Su- 
perior Court,  147  GaL  159,  81  Pac.  406,  410: 

"He  affidavit  or  affidavits  upon  which  the 

contempt  proceeding  is  based  constitute  the 
complaint,  and  unless  they,  upon  their  face, 
chai^  facts  constituting  a  contempt,  the  court 
la  without  Jurisdiction  to  proceed." 

Bee,  also.  Batdielder  v.  Moore,  42  GaL  416 : 
Overend  r.  Superior  Court,  131  CaL  284,  63 
Pac.  3*^;  Bogers  t.  Supolor  Court,  145  CaL 
91,  78  Pac.  844;  Frowley  t.  Superior  Court, 
158  CaL  220,  226.  110  Paa  817;  Mitchell  t. 
Superior  Court,  163  Ool.  423,  125  Pac.  1061. 

The  present  question,  then,  la  whether  the 
affidavits  upon  which  the  contempt  proceed- 
ing against  the  petitions  was  based  show 
fitcts  sufficient  to  c<aiatitute  a  contempt 

Two  affidavits  were  ffied  as  the  basis  of 
the  proceeding— one  by  John  de  Tries  and 
the  other  by  E.  A.  Kelton.  sheriff  of  Napa 
county.  In  the  affidavit  of  De  Tries  it  is  al- 
leged: 

That,  on  tbe  Ist  day  of  May.  1918,  affiant 
virited  tbe  building  in  which  the  nuisance  in- 
terdicts by  the  court's  decree  was  maintained 
by  die  i>etitioner;  tha^  at  that  time,  said 
building  was  occupied  the  petitioner  and 
two  other  women ;  that,  at  said  time,  the  peti- 
tioner sold  and  served  affiant  with  intoxicating 
liquors  in  said  building,  for  which  he  paid 
petitioner  $1,  and  that  the  liquors  so  served  in 
said  honse  were  drunk  by  affiant,  the  petitioner, 
who  was  acting  as  landlady  of  said  house,  and 
the  two  other  women ;  "that  said  buildinfc  was 
then  and  there  run,  operated,  and  conducted  as 
a  bouse  of  lewdness,  assignation,  and  prostitu- 
tion by  the  said  Mrs.  M.  Selowsky;  •  •  • 
that  two  of  said  women,  Inmates  and  prostitutes 
of  said  house  of  prostitution,  then  and  there 
solicited  from  affiant  acta  of  sexual  intercourse 
for  hire,  stating  that  they  would  commit  acts 
of  proetitutiott  with  affiant  for  prices  of  $2  for 
each  act  of  prostitution,  and  also  solicited  af- 
fiant to  stay  all  night  with  one  of  them  for  the 
purpose  of  prostitution  for  a  price  of  $6;  that 
affiant  has  investifmted  many  houses  of  prosti- 
tution and  Is  familiar  with  die  manner  in  which 
houses  of  prostitution  are  conducted,  and  knows 
of  his  own  knowledge  that  the  aforesaid  place 
was  conducted  as  a  hoosa  of  proetituti<n,  that 
two  of  the  women  were  dressed  in  the  garb 
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usually  won  br  pnwtttoteB  in  many  houMB  of 
prostitatioD,  bting  loose  fitting, .  short  dresses : 
and  that  said  place  was  conducted  only  in  a 
manner  in  which  a  hooae  of  proBtltntlon  Is  con- 
ducted." 

Tbe  affidavit  of  Sheriff  Kelton  alleges: 

"That  on  the  ISth  day  of  May.  1918,  he,  in 
company  with  officers  of  the  law,  visited  the 
premises  belonging  to  Mrs.  M.  Selowsky,  men- 
tioned and  set  forth  in  the  jndgment  in  said 
cause,  made,  dgned,  and  filed  herein  on  the 
19tb  day  of  Norember,  1917,  and  that  at  said 
time  said  Mrs.  U.  Sslowaky  was  stiU  the  owner 
and  in  charge  of  said  premises,  and  was  keeping 
and  maintaining  a  liMiie  «E  lewdness,  assigna* 
ticm.  and  prostitution,  assisted  by  one  Florence 
Ponta,  as  follows:  That  at  said  time,  said 
Florence  Ponta  occupied  a  room  at  said  prem- 
ises with  a  mtftt,  and  affiant  verily  believes  com- 
mitted with  him  then-and  there  the  acts  of  il- 
licit sezoal  intercoorse;  tliat  thereafter,  and 
on  the  same  day,  said  Florence  Ponta  occtuiied 
a  rocan  at  said  premises  with  another  man  and, 
aa  affiant  bdiera^  committed  audi  acta;  thai 
said  prontses  set  forth  In  aald  judgment  herein- 
before  referred  to,  and  occupied  by  said  Mrs.  M. 
Selowsky,  sometimes  known  as  and  called  Mary 
M.  Selowsky  and  Mrs.  M.  Kmeger,  on  the  18th 
day  of  May,  1918,  were  in  charge  of  aald  Mra. 
M.  Selowsky,  and  was  conducted  as  a  house  of 
lewdneaa,  assignation,  and  prostitution;  that 
Florence  Ponta,  one  of  the  inmates  thereof,  is  a 
prostitute,  and  was  working  in  said  house  for 
aaid  Mrs.  M.  Selowsky  aa  a  prostitute.  Ttiat  af- 
fiant, by  reason  of  hia  long  experience  as  Si 
aheriff,  fs  familiar  with  houses  of  prostitution 
and  knows  of  his  own  knowledge  tiiat  said  prem- 
ises, on  said  date,  were  being  maintained,  con- 
ducted, and  operated  by  said  Mrs.  M.  Selowsky 
as  a  house  of  lewdness,  and  that  all  of  said  acts 
of  lewdness,  assignation,  and  prostitution,  com- 
mitted on  said  premises,  were  comtnltted  with 
the  knowledge  and  approval  of  said  Mrs.  M. 
Selowsky,  and  for  her  personal  financial  gain, 
and  for  the  purpose  of  lewdness,  ssslgnatlon, 
and  proatitntion.'* 

The  spedflc  obJectloQa  to  the  affidavits  are 
fbmt  tbey  do  not  charge  that  the  alleged 
MAIdtation  <tf  tbe  acta  of  eexaal  In^rconree 
referred  to  therein  was  carried  on  with  the 
knowledge  of  the  petiUoDer;  that  It  is  not 
made  to  appear  therefrom  that  the  women 
mentioned  woqU  or  intended  to  commit  the 
proposed  acts  of  proetitutioa  upon  the  prem- 
lee^  that  they  aolidted  affiant  to  stay 
all  nl^t  upon  t3»  premises";  that  the  alle- 
gatl<MU  In  the  affidavits  that  the  building  was 
at  tbe  time  mentioned  being  conducted  aa  a 
bouse  ot  Koostltadon  Involve  the  mere  omif 
cinaiona  or  unsupported  opinions  of  affiants. 

[4.  C]  We  Shall  not  attempt  to  follow  the 
ramlflcatlons  of  tbe  very  able  argument  ad- 
vanced in  sopport  of  the  claim  that  the  affi- 
davits, either  taken  alone  or  together,  do 
not  make  oat  a  snfflciait  ease  of  oontempt 
t^isat  the  petitioner  to  have  ^v^  the  court 
jDriadlcUoB  to  inquire  into  the  durge.  It 
will  be  enough  to  say  that,  in  our  opluion« 
in  tbe  cliaracter  of  cases  arising  under  the 
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abatement  act,  the  affidavits  sufficiently 
charge  facts  constitutlag  a  violation  of  the 
injunctive  order  made  against  the  petitioner 
Id  the  original  action  and  hence  a  contempt 
of  coort  , 

It  Is  obviously  true  that,  to  prove  that  a 
building  or  a  bouse  is  maintained  for  the 
purposes  of  lewdness,  assigmition,  and  pros- 
titution, circumstantial  evidence  must  neces- 
sarily be  relied  upon,  for,  particularly  as  to 
acts  of  prostitution  or  asdgnatlon,  it  is  rare- 
ly tbe  case  that  direct  evidence  In  support  of 
such  a  fact  may  be  obtained  or  is  availablew 
Sexual  relations  between  the  sexes  are,  of 
course,  always  carried  on  dandestlnely. 
Such  performances^  It  is  to  be  i^^pr^eDded. 
are  seldom  evex  witnessed  by  peracms  save 
those  mgaged  therein.  Henc^  in  proving 
illicit  sexual  relations  bet)i'een  the  opposite 
sexes,  where  the  proof  of  such  acts  is  indla^ 
pensably  necessary  to  tbe  establisbmHit  of  a 
case,  either  civil  or  criminal,  circumstances 
sufficiently  potent  In  probative  force  must  al- 
ways or  Invariably  be  wholly  rdled  upon. 
For  instance,  It  Is  a  crime  under  section  647 
of  the  Penal  Code  for  any  person  to  live  In 
or  about  bouses  of  lU  fame  or  to  be  e  com- 
mon prostitute.  To  show  that  a  person  Is  a 
vagrant  because  be  lives  In  and  about  bouses 
of  ill  fame,  which  generally  are  houses  of 
prostitution,  the  character  of  the  house 
where  the  accused  is  charged  with  living  in 
and  about  must  necessarily  be  shown.  The* 
character  of  a  female  charged  with  being  a 
common  prostitute  must,  of  course,  be  prov- 
ed, for  her  -character  as  each  la  tbe  gist  of 
the  charge.  Again,  a  charge  based  on  sectiou 
815  of  the  Penal  Code,  which  penalizes  the 
act  of  keeling  a  house  of  ill  fame,  resorted 
to  for  the  purposes  of  prostitution  or  lewd- 
ness, cannot  be  sustained  without  proof  that 
prostitution  or  lewdness  is  practiced  tberein. 
Neither  of  these  offenses  could  ever  be  es* 
tabUshed  If  It  were  requisite  upder  tbe  law 
to  show  by  positive  evidence  that  specific 
acts  of  prostitution  had  been  practiced  in  the 
house  or  by  the  females.  So  it  is  true  as  to 
cases  arising  under  tbe  abatement  act  in 
which  it  is  essaitial,  to  establish  the  nui- 
sance thereby  denounced,  to  prove  that  the 
building  or  place  Is  maintained  for  the  pur- 
poses of  lewdness,  assignation,  or  prostitu- 
tion. While,  as  we  shall  later  see,  lewdness 
may  with  little  dltficulty  be  shown  by  direct 
proof,  prostitution  or  assignation,  or  the  es* 
sentlal  acts  constituting  tbe  same,  cannot  be 
so  proved.  In  any  of  tbe  cases  thus  referredi 
to,  the  fact  that  a  female  Is  a  prostitute  or 
tbe  fact  that  a  house  Is  one  where  prosUtu- 
don  at  araignation  is  carried  on  niay  be 
proved  by  evlctence  of  the  general  rotation 
of  the  fonaleor  of  the  house  In  that  respe<^ 
Indeed,  the  abatement  act.  as  la  also  true  at 
section  SIS  of  the  Penal  Code  with  refmvnce 
to  the  crime  therein  denounced,  expressly 
provides  that  sacb  proof  Is  admissible  in 
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snpport  of  Uw  diarge  Out  a  nuisance  <tf  the 
idiaracter  of  that  at  the  auppresrion  of  wbldi 
said  act  i>  partlcnlatly  aimed  Is  bebig  main- 
tained In  a  handing  or  place^  and  Qiat  pro- 
yUAod  was  nndoabtedly  predicated  upon  com- 
mon tmowledge  of  tlie  fact  that  the  q>eclflc 
acts  whldi  most  of  necessity  habitoally  be 
practiced  In  a  building  or  house  to  conatitnte 
the  nuisance  denounced  by  said  act  cannot 
be  jwoved  1^^  direct  evidence.  No  mor^ 
80  far  as  the  cbaracter  of  the  proof  is  con- 
cerned, shonld  "be  or  Is  required  In  laying 
ttie  foundation  for  a  contmpt  imiceedlng 
arising  under  tike  abatement  act  by  reason 
of  an  alleged  vlcdatlon  of  the  terms  of  any 
injunction  or  order  Issued  or  made  thereun- 
der. In  other  words,  if  the  affidavit  or  afflda- 
Tits  disclose  drcumstances  from  which  the 
eonduslon  must  inevitably  fbllow  that  the 
acts  constituting  the  nuisance  enjoined  by 
the  decree  entered  In  the  action  for  the 
abatement  of  said  nuisance  are  carried  on  in 
deSance  of  the  mandates  of  such  decree,  then 
they  must  be  held  to  be  snfficlrait  In  the 
statement  of  a  case  of  contempt,  and  to  In- 
vest the  court  with  Jarlsdlctlon  of  the  con- 
tempt proceeding. 

In  the  present  case,  as  will  be  noted,  the 
affidavit  of  De  Vrles  declares  that  one  of  the 
women  in  the  honse  in  question  solicited  him 
to  have  sexnal  relations  with  her  at  a  sped- 
iled  price.  This  was  not  only  of  Itself  an  act 
of  lewdness  (see  Webster's  Diet ;  Cyclopedic 
Law  Diet.),  but  tended  to  show  that  the 
building  or  house  was  carried  od  as  a  place 
of  prostitntion  or  assignation.  He  further 
declared  that  he  had  had  considerable  ex- 
perlence  in  the  luTestigatlon  of  houses  of 
prostitution  and  stated  without  qualification 
that  the  place  was  conducted  as  a  house  of 
prostitution:  that  liquors  were  therein  dis- 
pensed: and  that  the  women  inmates  of  the 
honse  were  garbed  in  the  attire  usnally  worn 
by  prostitutes. 

Sheriff  Keltmi's  affidavit  states  that  the 
petitioner  was  conducting  a  house  of  prosti- 
tution at  the  place  in  question,  assisted  by 
one  Florence  Ponta,  a  female;  that  the  lat- 
ter occupied  a  room  in  said  house  on  two 
different  occasions  on  the  day  he  (affiant) 
was  there  with  two  different  men;  that  said 
Florence  Ponta  Is  a  prostltnte,  and  that  he 
verily  believes  that  she  practiced  sexual  acts 
with  the  two  men  referred  to;  that  said  acts 
were  committed  with  the  knowledge  and  ap- 
proval of  said  Mary  U.  Selowsky. 

Upon  the  facts  set  forUi  in  the  affidavits  a 
Judgment  or  verdict  would,  in  our  opinion, 
safely  rest  in  any  case  where  It  Is  legally 
requisite  to  prove  acts  of  prostitution  or  of 
assignation  or  of  lewdness  to  establish  the 
ultimate  fact  or  a  crime,  and,  if  they  are 
sufficient  for  such  purposes,  flien  certainly 
they  are  sufficient  to  show  that  the  decree  In 
the  original  action  was  knowingly  violated 


by  the  petitioner  and  eonaequenfly  a  con- 
tempt of  court  committed  by  her. 

It  la,  of  course  to  be  conceded  that  ttie 
belief  of  the  affiant  that  tbe  Ponta  woman 
cohabited  and  had  Illicit  rdattons  with  the 
two  men  cannot  be  accepted  as  evidence  of 
that  fact,  bat  that  auction  In  the  affidavit 
may  be  dimlnated  and  still  there  ranaiu 
Buffldoit  facts  to  show  that  the  boUdlng  was 
then  bdng  conducted  for  the  pncposea  of 
prostltntlon  or  asstgnatltm,  or,  at  any  ntb, 
that  lewdness  was  practiced  therein. 

[1, 7]  We  now  come  to  tho  consldflistlon 
of  the  question  whether  section  6  ot  On 
abatemoit  act;  prescribtng  tb»  penalty  for 
the  violation  of  the  terms  of  any  ordw  ot 
imnnctton  made  or  Issued  In  an  action  aris- 
ing under  said  act,  Is  or  Is  not  valid.  As 
stated  above,  the  contoitlon  Is  that  the  sec- 
tion is  unoonstltntbHuU  and  is  In  oonffict 
with  sections  iao»  and  1218  of  Oe  Code  of 
Olvfl  Procedure^  The  same  contention  was 
made  In  People  v.  Barblere^  33  Gal.  App. 
770-780.  160  Pec  812,  816,  and  therein  we 
expressed  our  views  upon  the  question  as  to 
the  validity  of  said  section  of  the  act  In 
that  case,  among  other  things,  It  was  said: 

"Bat  we  do  not  acquiesce  In  (he  view  that 
sectioD  6  of  the  abatement  law  ^ther  affecte  or 
is  affected  by  the  Oode  section  referred  to.  We 
know  ot  no  cmstltutfonal  limitation  upon  the 
right  of  the  Legislature  to  fix  reasonable  penal- 
ties for  contempts  of  the  Jodgments,  decrees, 
orders,  or  processes  of  courts  of  Justice,  and,  In 
admeasorlng  sudi  pnnldimeats,  to  asrign*  as  it 
may  do  sod  has  done  hi  cases  ttf  public  crime, 
to  certain  acts  of  contempt  a  greater  or  less 
penalty  than  Is  annexed  to  others,  according  to 
the  nature  of  the  contempt  with  respect  to  the 
subject-matter  ot  the  adjudication  violated  and 
the  consequences  of  sndi  vIolatiOB  to  the  potdie 
or  to  faidividual  rights.** 

We  have  found  no  occasion  to  recede  from 
the  views  thus  expressed.  Certainly  it  can- 
not Justly  be  contended  that  tlie  L^slature 
may  not  amend  section  1218  of  the  Code  of 
Civil  Procedure  by  prescribtng  a  more  se- 
vere penalty  for  any  contempt  of  court  than 
is  now  thereby  prescribed.  If  therefore  sec- 
tion 6  of  the  abatement  act  Is  void,  it  Is  not 
because  the  Legislature  is  without  the  power 
and  the  right  under  fbe  Constitution  to  pre- 
scribe any  reasonable  penalty  it  may  see  lit 
for  contempt  In  ttw  violation  of  decrees, 
judgments,  orders,  processes  entered,  made, 
or  Issued  t^^  the  courts,  or  for  oUier  misbe- 
havior affecting  or  militating  against  the 
dignity  of  a  court  of  Justice  or  which  Is  cal- 
culated to  drcumvoit  the  ends  of  Its  Judicial 
mandates,  but  solely  tm  the  reason  that  said 
section  is  In  conflict  witti  Oie  provislmis  of 
section  1218  of  Aa  Code  of  Civil  Procedure, 
to  which  pnqKHdtlon,  as  seen,  we  have  «- 
pressed  an  adverse  opinion  In  the  BarUere 
Case. 


Digitized  by  Google 


cbi.)  ex  pabtb 

[1]  ComxKl  tor  the  petitioner  wayu,  how- 

"WhDe  contempt  of  ooort  maj  conriat  of  a  Ta- 
riotj  of  acta.  It  la  ahvaya  th«  aiM  oMtiam. 
Ooateinpt  of  c<tart  ia  not  pimidied  at  a  etim^ 
atrietlr  v«akiiif,  but  parcilr  a«  a  viniHeatloD 

of  the  authority  of  the  court** 

In  snpport  of  Oie  imposition  laat  atated  by 
counsel,  the  case  €i  Anargyroa  t.  Anargyros 
A  Co.  (C.  O.)  191  Fed.  206.  and  IS  Corpna 
Juris,  pp.  4.  6,  are  died;  but  ndtber  of 
those  anthorttlee  sapports  the  statemoit  of 
connsd,  but,  to  the  contrary,  both  distinctly 
Tecognlze  the  proposition  that  thore  are  two 
general  dasse*)  of  contenpt.  divided  Into 
criminal  and  rivll.  The  contempt  charged 
here  very  clearly  comes  within  the  category 
of  criminal  contempts.  As  to  the  propoidtlon 
first  stated  by  counsel,  It  Is  to  be  observed 
that  the  phrase  "contempt  of  court,"  like  the 
word  "crim^"  is  generic,  and,  as  counsel 
says,  embraces  within  Its  legal  signification 
a  variety  of  dlfferrat  acts,  but  snch  acts  in- 
volve different  elements  which,  like  the  dlf- 
feroit  acts  constltntlng  different  crimes,  dif- 
ferentiate the  several  acts.  No  one  has  ever 
qoeetloned  the  right  of  the  Legislatare  to  fix 
the  punishment  for  crime  according  to  the 
gravity  of  the  offense  or  according  to  the  d^ 
gre«  of  moral  tarpltode  inhering  In  the  par^ 
tlcnlar  criminal  act  "Why  should  not  the 
same  right  be  exercised  by  the  Legislature 
In  the  matter  of  contempts  of  court?  Should 
there  In  reason  be  meted  out  to  the  Individ- 
tia!  who  violates  an  Injunction  against  hy- 
draulic mining,  for  instance,  the  effect  of  the 
general  prosecution  of  which  Industry  It  has 
been  shown  Is  to  destroy  thousands  of  acres  of 
the  earth's  soli,  the  direct  and  fondammtal 
■oorce  ot  all  material  pnniterity  and  hapirt- 
ness,  ttian  to  fho  person  who  has  been  guilty 
of  some  refractory  conduct  in  the  presence 
of  the  court,  or  who  has  violated,  to  the  dam- 
age or  detriment  of  the  rights  of  a  single 
person  <mly,  some  inJnncttODT  TbB  viola- 
tion of  an  injunction  Issued  or  made  a  part 
Of  tlw  Judgment  roideied  and  entwed  In  an 
action  instituted  under  Oxe  abatement  act 
Involves  the  commlsahm  of  acts  whldi  have 
bem  denoDDced  by  m&  LegUOatiue  as  a 
crtme  (Fen.  Oode,  ||  81S  and  SMU,  and  In  Ods 
caae  the  petlttoner  br  her  act  in  violating 
the  injunction  issued  by  the  court  to  restrain 
tier  from  maintaining  the  nuisance  described 
in  tfw  act  not  <»ly  set  at  d^lanoe  a  solemn 
Jndgwmt  of  a  court  of  Jnstlee  bat  oolhml^ 
ted  a  aim*  ftor  wbldi  she  oonld  be  proNcvt- 
ed  and  punished  under  the  sections  of  the 
P««l  Oode  above  named.  Sndi  a  case,  It 
will  not  be  denied,  calls  for  the  Infliction  of 
a  madi  more  Mvoa  poialfy  than  does  the 
case  irtteie  Uie  contempt  grows  out  of  the 
violatloD  of  mere  individual  rights,  In  which 
society  generally  has  only  an  Indirect  or  a 
campatattvdj  indiflennt  interest  It  is  tme 
that  Ae  object  of  all  contempt  irroceedlnga  li 
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to  vindicate  the  anOiority  of  the  court  as 
as  to  nphidd  the  majesty  of  the  law, 
yet»  as  above  stated,  Qwre  are,  In  their  effect 
upon  Individual  rltfita  as  well  as  upon  so* 
clet7t  degrees  of  tnrgdtnde  in  contttnpts  of 
oonrt  whldi  make  the  variety  of  acts  conitl- 
toting  such  contonpt  as  different  from  each 
other  as  petit  larcwy  is  from  grand. 

We  read  nothing  In  the  case  of  Ex  parte 
Clancy,  80  GflL  5S2,  6G6,  et  seq.,  27  Pac  411. 
which  conflicts  with  the  forgoing  views.  In 
that  case,  the  petiUoDer  had  been  adjudicat- 
ed an  insolvent  debtor  under  the  state  insol- 
vmt  act  Tbe  petitioner  refused  to  obey  an 
order  of  the  court  made  In  the  Insolvency 
proceeding  commanding  him  to  turn  over 
and  pay  to  the  recover  in  said  proceeding 
certain  asaeta  of  the  value  of  94,000.  Be 
was  proceeded  against  In  contonpt  and  was 
adjudged  guilty  of  contempt  of  court  Sec- 
tion 04  of  the  Insolv^  act  provided  that — 

"All  aectloni  of  the  Code  of  Civil  Procedure 
of  the  state  of  California  relating  to  oontampts 
are  hereby  made  applicable  to  all  proceedings 
undtt  this  act" 

But  It  farther  provided  that— 

"An  appeal  diall  be  allowed  to  the  Supreme 
Court  l^«n  sny  order  adjudging  any  person 
guilty  <tf  a  contempt  (tf  court" 

In  a  concurring  (pinion,  Joined  in  by  Jus- 
tice De  Haven  and  Chief  Justice  Beatty,  Jus* 
tice  Harrison  held  that  the  provision  allow- 
ing appeals  from  Judgments  of  contempt 
growing  out  of  proceedings  had  under  the 
insolvent  act  was  In  conflict  with  section  1222 
of  Qie  Code  of  Civil  Procedure,  providing 
that  "the  Judgment  and  orders  of  the  court 
or  Judge,  made  In  cases  of  contenqtt,  are 
final  and  conclusive*'  and  remaAed: 

"To  give  effect  to  tide  provMon  of  the  Insol- 
vtttt  act  Is  to  permit  an  appeal  from  Jadgmeuts  of 
contempt  In  one  daaa  of  e$M»  which,  under  the 
general  law  applicable  to  coatempts,  is  denied  to 
all  other  jodgmenta  for  tlie  same  offense.  Such 
constmctioD  would  except  cases  arising  In  in- 
Bolvency  from  the  uniform  operation  of  this 
general  hiw,  and  thereby  destroy  Its  unifomity 
snd  vlolste  the  providons  of  section  11  of  ar- 
tide  1  of  the  Oonatitotion.'* 

Judge  Harrison  farthn-  said: 

"Any  law  tor.  tiie  punMimeot  of  tUs  offusa 
la  necessarily  of  a  general  nature,  and  must 
have  a  nniform  operation.  It  was  not  compe- 
tent fbr  the  Legislatore  to  provide  a  different 
procedure  for  contempts  of  the  superior  court 
committed  while  In  the  exerdse  of  its  Jurisdic- 
tion in  proceedings  for  insolvency  from  that 
whidi  is  provided  for  those  committed  while  it 
is  exerdsing  its  Jutisdlctl<m  in  any  other  mat- 
ter." 


It  ia  the  Iwngnago  Just  qnoted  from  whldi 
the  petitioner  derives  the  notion  that  the 
court  in  that  deelaloii  held  that  it  ii  not 
within  the  competence  of  the  Legislature  to 
fix  different  penalties  fw  diflowt  acta  of 
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contempt.  But  that  language  cannot  be  bo 
constraed  In  onr  opinion.  Obviously,  the 
point  that  Judge  Harrison  was  making  and 
did  make  was  that  the  procedure  for  pro- 
ceedlnga  In  contempt  was  required  to  be  the 
same  In  all  cases  and  that  any  law  proTldlng 
punishment  for  contempt — that  la,  a  law  au- 
thorizing punishment  to  be  enforced  for  con- 
tempt of  court— "is  necessarily  of  a  general 
nature  and  must  hare  a  nniform  operation." 
In  other  words,  It  Is  not  held  by  Judge  Har- 
rison that,  to  make  the  law  conform  to  the 
Constitution,  the  punlshm«it  shall  be  uni- 
form or  the  same  In  all  cases. 

[I]  We  have  no  reason  for  doubting  that 
the  affidavits  contain  sufficient  tucta  to  show 
that  a  contempt  of  court  had  been  committed 
and  to  have  given  the  court  jurisdiction  of 
this  proceeding.  What  the  evidence  taken 
at  the  trial  of  the  contempt  proceeding  dis- 
closed, we  are  not  advised  by  the  record  be- 
fore us,  nor  Is  it  necessary  to  the  decision 
here  that  we  should  know  what  such  evi- 
dence showed,  since  the  scope  of  the  Inquiry 
in  this  proceeding  is  limited  to  the  considera- 
tion of  the  question  whether  the  court  was 
by  the  affidavits  filed  herein  Invested  with 
Jurisdiction  to  hear  and  determine  the  con- 
tempt proceeding. 

The  alternative  writ  li  discharged,  and  the 
prlBoner  rananded. 

We  concur:  GHIFMAN,  P.  J.;  BUB- 
NBTT,  J, 


CO-OPERATIVE  JTJNK  CO.  OP  CALIFOR- 
NIA V.  BOARD  OF  POLICE  COM'ES  OF 
GITT  OF  LOS  AN0IDLB8  eC  aL  (CEv. 
2746.) 

{District  Court  of  Appeal,  Sflcond  Distxiet,  Gal- 
ifomia.  Not.  IS,  1918.) 

1.  LicnvsBs  ^16(11)— Jtrmc  Deauu. 

That  thieves  frequeDi^  dlspow  «C  their 
plunder  to  Junk  dealers  Is  snflicfent  to  bring 
those  occupations  within  the  field  wherein.  In 
the  exercise  of  Its  police  power,  a  cl^  may 
vest  in  its  police  commission  a  discretini  in  the 
matter  of  granting  permits  for  liceuMS. 

2.  IjicmsBS  4b»22— Pboobbdinob  to  Pbooubb 

— DiBOBETZOir— BETIEW, 

Where  a  municipal  ordinance  provided  that 
a  license  to  conduct  the  business  of  a  junk 
dealer  should  not  be  granted  until  the  police 
commissioners  shall  have  granted  a  pennit 
therefor,  held,  that  an  applicant  for  a  license 
to  conduct  the  bufdness  of  a  Jnnk  dealer  is  not 
entitled  to  a  pennit  upon  oompliance  with  the 
formal  requirements,  but  the  police  commis- 
sioners have  a  dierretion  which  will  not  he  in- 
terfered with  by  the  courts  In  the  absence  of 
posttiTe  proof  of  abuse. 

3.  Appeai,  ANn  Ebrok  «»840(1)— Review — 

Scope. 

Where  the  5ndirment  Itself  showed  that  the 
trial  court  abandoned  die  trial  upon  tiie  facts 


snd  rendered  judgment  on  fhe  pleadings,  the 
facts  found  cannot  be  conddered  by  the  appel- 
late coart;  It  appearing  that  the  Jodgmant  on 
the  pleadings  was  ImiMraper.  ^ 

Appeal  from  Superior  Court,  Los  Angeles 

County;  Charles  Monroe  Judge. 

Application  by  the  Oo-c^ieratlve  Jonk  Com- 
pany of  Gallfomla,  a  corporation,  tor  a  wilt 
of  mandate  against  the  Board  of  Police  Com- 
mlssionera  ot  the  City  of  Lob  AxxgeAea  and 
others.  From  a  Judgment  oa  the  fdeadingB, 
granting  tt»  vill;  dafeDdanta  aioeaL  Be- 
versed. 

Albert  Lee  Stephens,  Cltar  Atty.*  W.  P. 
Mealey,  D^ty  Cl^  Atty.,  Erwln  W.  Wld- 
ney.  City  Prosecutor,  and  W.  K.  Crawford. 
Deputy  City  Proaecntor,  all  of  Loe  Angeles, 
for  appellanta. 

Shapiro  ft  SbqiirOb  of  Loa  Angdea,  tbr  re- 
spondoit. 

CONRET,  P.  J.  The  defendants  appeal 
from  a  Jndgmoit  awarding  to  the  plaintiff  a 
writ  of  mandate.  Althou^  the  case  went  to 
trial  npon  fhe  OHuplalnt  and  answer,  the 
court  did  not  make  any  findings  of  &ct  or 
condudona  of  law,  and  the  Judgment  seems 
to  have  been  entered  pursuant  to  a  motion 
tot  Judgment  on  the  pleadln^k  The  Judg- 
ment states  that  ttm  case  came  on  regularly 
to  be  heard  btfore  the  court  sitting  without 
a  Jury,  and  that — 

''Wltneasea  for  the  pUintiff  and  dtfendant 
having  been  >wom  and  examined,  whereupon 
counsel  for  petitioners  moved  the  court  for  an 
order  directing  that  a  writ  of  mandate  issue 
herMn,  npon  the  pleadings  <tf  the  respective 
parties^  and,  now  being  fiilly  advised  in  Ae 
premises,  the  coort  doth  adjnc^  and  order  that 
the  defendants  and  eadi  -ctf  them  issoe  to  the 
said  Co-operative  Junk  Company  of  California 
a  permit  for  a  license  to  conduct  a  Junk  dealer 
business  in  the  dty  of  Los  Angeles,"  etc. 

[1, 2]  ?.lie  plalntUFs  dalrn  of  rigbt  to  a 
permit  for  a  license  to  conduct  the  baabieBa 
of  Junk  dealer  in  the  dty  of  Los  Angeles  is 
based  upon  a  dty  ordinance,  a  copy  of  wUdi 
l8  set  out  in  tho  omnplalnt  Tliat  Is  an  ordi- 
nance regnladng  o«tain  bMineascs,  Indud- 
Ing  the  buBbieBB  of  Junk  dealers  and  tite  tmal' 
ness  of  Junk  ctdlectorB.  It  la  provided  tliat 
the  city  derk  BbaU  not  issue  a  license  to  any 
perscm  to  conduct  the  business  of  Junk  dealer 
until  the  board  of  poUoe  commlaalonnE  riiall 
have'  granted  a  permit  flievtfor;  tbat  any 
person  dealrlng  to  obtain  a  pennit  to  carry  on 
tbat  business  shall  file  an  apirilcaUon  In  writ- 
ing therefor  with  the  board  of  police  com- 
missioners, sped^rlng  by  street  and  number 
tbe  place  where  audi  bnslnesa  la  propoaed  to 
be  conducted;  ttut  It  shall  be  unlawful  for 
any  person  to  carry  na  the  bnalneBa  of  Junk 
dealer  without  first  applying  for  and  receiv- 
ing a  permit  ttierefor  in  writing  from  the 
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txMrd  of  police  commissioners.  The  ordi- 
nance contains  nnmerons  regnlatory  provi- 
sions which  the  city  conncfl  deemed  to  he 
cppn^riate  tn  order  that  buslneSBes  of  that 
kind  might  he  cmdncted  In  aecordanot  wlOk 
public  welfare. 

The  complahit  shows  Quit  the  platotUf  was 
a  corporation  duly  organized  for  the  pntpoee 
of  condnctlns  the  bnslness  of  jnnk  dealer; 
tbat  the  plalntur  made  and  filed  Its  applica- 
tion In  writing  for  a  permit,  as  required  by 
tbe  terms  of  the  ordinance,  and  compiled  In 
all  respects  with  the  formalities  necessary 
nnder  the  ordinance  to  bring  Its  application 
before  the  board  of  police  commissioners.  It 
la  alleged  that  the  board  of  police  comoda' 
sioners  denied  the  application  of  the  petition- 
er and  refused  to  Issue  a  permit  for  the  de- 
manded Ucoise ;  that  the  petltlcmer  denmnd> 
ed  from  the  board  an  exi^natlon  <rf  the  rea- 
Bona  for  snch  refusal,  bat  the  board  refosed 
to  make  any  statement  of  audi  reasons; 
tliat  the  petitioner  "Is  b^g  discriminated 
upon  and  Improperly  oppressed  by  the  said 
board  of  iwlice  ccanmisslonera."  Inhere  la  no 
allegation  that  the  hoard  or  Its  members  re- 
fused to  hear  the  appUcatiw  upw  its  merlta, 
or  that  they  were  actuated  by  malice  or  by 
desire  to  promote  a  monopoly  or  by  any 
corrupt  motive. 

The  argument  of  counsel  for  resp<mdent 
shows  tbat  the  plaintiff  is  proceeding  upon 
the  theory  that  the  issuance  of  a  permit  of 
the  kind  here  demanded  la  a  ministerial  act. 
concerning  which  no  discretionary  power  is 
vested  in  the  board  of  police  commissioners. 

Counsel  for  respondent  claim  that  It  was 
not  incumbent  upon  respondent  to  establish 
abase  of  discretion  by  appellants.  They  In- 
sist that  It  must  be  assumed  tliat,  upon  com- 
plying with  the  formal  requirements  Incident 
to  an  application  for  a  permit  as  provided  by 
the  ordinance,  the  applicant  Is  entitled  as  of 
right  to  have  the  permit  Issued.  As  author- 
ity for  this  rule,  they  rely  npon  such  cases  as 
Henry  t.  Barton,  107  Cal.  535.  40  Pac.  798. 
There  a  Judgment  was  affirmed  whldi  award- 
ed a  writ  of  mandate  requiring  the  issuance 
of  a  retail  liquor  license.   The  court  says: 

"The  ordioances  of  the  ci^  of  San  Bernar- 
dino, as  they  now  stand,  entitle  every  man  who 
complies  with  their  provlBions  to  a  retail  liq- 
uor license,  and  this  respondent  complied  with 
these  prorlstona.  Trastees  of  cities  have  no 
power  except  that  given  them  by  express  pro- 
vision of  law,  and  wa  Had  no  power  in  any  of 
these  ordinancefl  vesting  in  them  discreticoi  as 
to  the  (ranting  or  deoring  an  applicatioD  (or  a 
Uqnor  licoise.  In  the  absence  of  some  express 
legislative  enactment  granting  snch  rlsbt,  there 
is  no  prindple  of  law  that  will  allow  the  trustees 
of  any  city  to  say  that  a  llqaor  license  shall  be 
granted  to  A.  and  the  same  right  denied  to  B." 

"Wb  think,  however,  that  there  Is  a  very 
great  difference  between  the  ordinance  upon 
wblcb  plalntUTa  dalm  was  baaed  la  that  case 


and  the  ordinance  In  qnestlMi  here.  The  dtj 
of  San  Bernardino  at  that  time  did  not  by 
Its  ordinance  attempt  in  the  exercise  of  Its 
police  power  to  vest  In  any  officer  or  board 
the  ri^t  or  duty  to  examine  Into  applications 
for  licenses  and  grant  or  withhold  permits  • 
therefor  by  the  exercise  (tf  a  supervisory  dis- 
cretion In  such  matters.  But  the  <^ty  of  Los 
Angles,  In  the  ezerdse  of  its  undoubted  po- 
lice powers,  has  determined  that  the  business 
of  Jonk  dealer  is  one  which  requires  constant 
police  supervldon,  and  that  licenses  to  con- 
duct snch  business  shall  not  Issue  as  of  course 
to  every  applicant.  It  la  perfectly  plain  that, 
when  by  ordinance  it  was  provided  that  a 
license  shall  not  issue  until  a  permit  therefor 
shall  have  been  granted  by  the  board  of 
police  a»nmlssioners.  It  was  Intended  tbat 
the  board  shall  examine  Into  every  such  ap- 
plication and  determine  for  Itself  whether  or 
not  the  proposed  place  of  business  is  &wto- 
prlately  located*  and  whether  or  not  the  ap- 
plicant is  a  fit  and  proper  person  to  be  per- 
mitted to  conduct  snch  basin  ees.  Consider- 
ing the  nature  of  the  business  and  the  special 
dangers  to  the  pnbllc  which  would  follow 
from  the  Improper  conduct  thereof,  there  Is 
no  doubt  in  our  minds  that  the  business  Is 
one  peculiarly  aKVopilate  to  police  super- 
vision, altboui^  when  properly  condacted  It 
is  a  perfectly  legitimate  bnslnesa.  Without 
casting  any  imputation  upon  the  Integrity 
and  honesty  of  junk  dealers,  Junk  collectors, 
or  pawnbrokers,  it  must  be  admitted  that 
those  occupations  furnish  a  market  where 
thieves  frequently  seek  to  turn  into  cash  their 
ill-gotten  plunder.  Thla  fact  is  sufficient  to 
bring  these  occupations  within  the  field  where- 
in, In  the  exercise  of  its  police  power,  the  dty 
may  vest  In  its  police  commlsalon  a  discre- 
tion In  the  matter  «t  granting  permits  for 
llcraisea 

"Holding  as  we  do  the  right  of  the  dty  mider 

the  charter  to  enact  the  ordinance  under  con- 
sideration, R  court  will  not  interfere  with  the 
discretion  reposed  In  a  proper  board  or  tribunal, 
bnt  ^rill  asanme  that  official  dnty  has  been  prop- 
erly and  lawfully  performed,  hi  the  absence  of 
positive  proof  to  the  contrary."  Ooytino  v. 
McAIeer,  4  CaL  App.  655,  88  Pac.  901. 

[31  The  fact  that  the  court  heard  evidence 
in  this  case  cannot  be  considered  by  us,  since 
the  Judgmmt  Itself  shows  that  the  court 
abandoned  the  trial  npon  the  facts  and  ren- 
dered judgment  npon  the  pleadings.  For  the 
reaaoos  which  have  be^  stated,  we  are  of 
the  opinion  that  the  complaint  did  not  state 
a  catise  of  action.  It  follows  tbat  the  court 
erred  in  granting  Jndgmrat  iQon-  the  plead- 
ings. 

The  judgmoit  Is  revoaed. 

We  concur:   JAMSS,  J.;  MTBB8,  Jndga 
pro  tern. 


Digitized  by  Google 


310 


m  PAdFIG  BEPORTEB 


FABQUHAB80N  T.  SCOBUD  eC  aL 

(OiT.  2520.) 

(Diitrlct  Oonrt  of  Appeal,  rirst  DlBtrict,  DiT^ 
•tfa  1.  OUifbniia.  Nor.  16, 1918.) 

I 

1.  ComVAHTS  ^»20  —  BnRBXOnTB  Govs- 

ifAiras— laiTUCATioir. 
The  mere  fact  tiiiat  a  landowner  made  and 
filed  a  map  Bhovrinc  different  snbdivLsioDB  and 
sold  lota  in  conformity  therewith  does  not  by  im- 
plication raise  a  covenant  !□  favor  of  purchasers 
which  wltl  prevent  the  landowner  from  dispos- 
ing of  the  unsold  portion  of  his  lots  singly  or  in 
balk,  or  by  tDbdiviaions  into  smaller  parcels; 
this  bdng  particularly  true  where  the  map  Itself 
showed  the  lots  to  be  irregular  in  aise. 

2.  GOVBITANTS   ^20  —  IUB8TBICTXTI  COTX- 
NANTS— lUFZJOATIOn. 

Where  a  landowner  who  platted  premises 
for  an  exclusive  residential  subdivision  incorpo- 
rated in  deeda  side-line  restrictions,  but  each 
restrictions  were  varied  and  there  was  no  gen- 
eral aebeme,  it  aivearing  that  when  fixed  they 
wen  aabject  to  diange  by  agreement  by  contig- 
noaa  or  abutting  owners,  Mil;  that  thwe  was 
no  restrictive  covenant  that  purdiasers  could 
enforce  and  require  the  owner  to  Inooiporate  to 
Its  deeda  to  unsold  pwtiou. 

Appeal  from  Superior  Oonrt,  Oltf  and  Conn* 
t7  of  San  FrandBco;  Jamea  M.  Seawell, 
Jndfe^ 

Suit  I17  Obailai  D.  Fuqnbanon  mgalnat 
Ttaomu  and  Kootber.  Fmn  a  Jndf- 

ment  fOT  deteidaiit%  plaintiff  appeal*.  Af- 
flrmed. 

Honi^ton  ft  Hongliton  and  fildward  T. 
HonShtcHi.  all  of  San  Frandsco,  for  appe- 
lant 

Har^S  ft  Monroe,  of  San  Frandsco,  for 
respondrat  J<]!bn  Brickell  C<nnpanT. 

Bobert  H.  Borland,  of  San  FianclKo,  tot 
rcq  mident  nuunat  Scobla 

LENNON.  P.  J.  Tbls  la  a  nilt  In  equity  to 
enforce  certain  alleged  bnildlng  covenants 
claimed  to  be  provided  for  under  a  gtiieral 
building  uian  designed  by  defendant  Jolm 
Bricfcell  Company  for  the  Improv^nent,  sab- 
dlTlslon,  and  sale  of  a  certain  tract  of  land 
situated  In  tlie  dty  and  county  of  Son  Fran- 
cisco, trontliig  on  the  Golden  Gate  and  known 
as  Seadiff.  Demurrers  to  the  complaint  wore 
Interposed  by  tbe  defoidants,  and  were  sn*- 
tatned  by  the  trial  court  mnlnly  upon  the 
gronnd  that  the  complaint  did  not  state  a 
cause  of  actl<m,  and  this  aiq;>eftl  la  from  Oie 
jadgmoit  entered  In  ftivor  of  the  defendants 
upon  fftllnre  on  the  part  of  plaintiff  to 
amoid.  Tha  saffldracy  of  ttke  complaint, 
thereEon^  is  ttie  single  qoestlTO  presented  by 
this  appeal. 

It  is  unnecessary  to  redte  In  detail  tbe 
elatxffmte  matters  of  Indocement  Indnlfsd  In 
by  plaintiff  In  stating  his  cause  of  action. 


The  substance  of  the  allegatlona  necessuy 
for  a  dlscnsslon  of  the  case  la:  Flrat,  that 
the  BrldL^  Company  ad(«»ted  in  tlie  subdl- 
Tialon  of  the  tract  of  land  above  referred  to 
what  ooarts  have  called  a  "a^ovl  buUdlng 
plan,"  under  which  the  parcds  sabdlvlded 
were  to  be  used  for  Mgh-dass  restricted  res- 
idences. The  complaint  then  alleges  that  In 
the  formation  of  such  plan  an  elaborate  and 
detailed  map  was  prepared  by  defendant 
showing  the  sabdlvlslon  of  the  tract  into  lots, 
and  that  sales  were  made  to  i^aintlff  and 
oth^s  in  accordance  therewith  and  under  the 
representation  that  all  the  subdivisions 
would  be  disposed  of  in  conformity  with  such 
map  and  subject  to  certain  restrictive  build- 
ing coTOiADts  designed  for  the  development 
of  the  tract  as  a  whole  and  for  the  benefit  of 
every  purchaser  in  particular.  It  further  al- 
leges that  the  defendant  John  Brickell  Com- 
pany had  sold  to  the  defeidant  nionrns  Soo- 
hle  parcels  of  land  contiguous  to  the  lots 
owned  by  plaintiff  not  In  accordance  with  the 
aabdlrlslon  as  contained  on  the  map  under 
which  it  had  represented  the  land  would  be 
aoML,  and  subject  to  restrictive  building  cove- 
nants relating  to  the  location  of  residence 
building  with  respect  to  side-line  boundaries 
less  onerous  than  those  Imposed  on  the  ad- 
joining property  of  plaintiff,  tt  also  avers 
by  affirmative  allegation  and  by  the  redtal 
of  certain  facts  a  knowledge  on  the  part  of 
Scoble  of  the  general  building  plan  adopted 
by  bis  codefendant,  John  Brickell  Oompany, 
and  of  the  restrictlTe  covenants  oontalned 
ther^  rating  to  Oie  location  of  tralldlngs 
that  ml^t  be  erected  on  the  Tarions  rabdl- 
visions,  and  a  further  knowledge  on  the  part 
of  Scoble  ct  the  map  showing  Uie  dlmoislais 
of  the  different  parcels.  The  allegations  as 
to  notlci^  howerer,  ref to  a  period  of  time 
sabseQnent  to  Oa  pordiase  by  Sooble  of  tiie 
lots  In  question.  Other  allegations  show  the 
commencement  of  the  construction  of  a  resi- 
dence by  Scoble  In  violation  of  these  rertrlc> 
tlve  covenants. 

In  the  prayer  of  the  complaint  the  i^alntlff 
asks  Cor  r^ef  by  injuncticm  restraining  the 
defendant  Scoble  from  erecting  a  tesldence 
exc^t  In  accordance  with  the  general  plan 
under  which  all  sales  prior  to  the  sale  to 
Scoble  had  been  made.  Cancelation  of  the 
conveyance  Is  also  asked  for  on  sndi  terms 
SB  the  court  deans  just 

Ttie  theory  of  plaintiff's  case  and  the  prtn- 
dple  upon  whldi  his  dalm  for  r^ef  Is  based 
Is  that  where,  as  here,  the  owner  of  a  tract  of 
land  has  laid  it  out  and  offned  it  tor  sale 
under  a  general  plan,  he  has  no  rii^t  to 
diange  or  modify  sodi  plan,  either  by  subdi- 
vision of  the  tract  into  smaller  lots  than 
originally  laid  out,  or  by  releasing  the  unsold 
portion  from  restrictive  conditions  Inqiosed 
on  the  sold  portion,  or  modifying  such  etmdt- 
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tftms,  to  flw  dlsadTantage  of  tho  latter  and 
the  boieflt  of  tlie  former. 

Re^DdentB  do  not  6mj  the  oorrectneat  of 
tbls  doctrine,  but  daim  that  the  facts  of  fiie 
case  affOTd  no  fonndaUon  tor  Its  appUcattoo. 

The  restrictlTe  bolldlng  eoT«ianta  oontaln> 
ed  In  plalntifTs  deed  provided  that  an  recd- 
deDC«  bnlldlngs  erected  on  the  lots  In  question 
riMuld  be  placed  bactc  at  least  eight  feet  fnmi 
ttie  front,  and  at  least  three  feet  from  one 
and  seven  feet  from  the  other  side  boundary 
lines  of  said  lots  as  platted  and  designated 
on  the  map.  There  la  no  restriction  In  the 
Scoble  deed  flxlng  the  distance  a  residence 
must  be  set  back  from  the  front  line,  and  the 
restrictions  of  three  and  seren  feet  Imposed 
upon  plalntUTs  lots  In  reepect  to  certain  side 
boundary  lines  Is  reduced  and  cot  down  to 
one  foot  on  the  easterly  and  increased  to 
eight  feet  on  the  westerly  line.  It  Is  not 
<aabned  by  defendants  that  a  general  plan  as 
to  street-line  restrictions  has  not  been  prop- 
erly ideaded,  and  defendants  admit  tiiat 
through  error  no  front-line  limltallcm  was 
inserted  in  the  Scoble  deeds.  There  is.  how- 
ever, no  allegation  In  the  complaint  showing 
any  violation  of  tills  restriction,  nor  is  It 
claimed  that  the  bnlldlng  being  erected  is  not 
In  accord  therewith.  Plaintiff's  cause  of  com- 
plaint is  thus  narrowed  down  to  the  proposi- 
tion aa  to  wbetfaer  or  not  under  his  plead- 
ings the  defendant  John  Brickell  C!ompany 
Is  precluded  from  selling,  and  the  defendant 
Thomas  Scoble  from  porchaslDg,  any  land  in 
this  particular  subdivision  of  Seadlfl:  First, 
other  than  In  the  parcels  and  lots  as  platted 
and  ahown  upon  the  map  whlcb  the  former 
caused  to  be  prepared  to  assist  in  presenting 
that  general  schone  under  whldk  the  tract 
warn  offered  for  sale;  and,  second,  with  re- 
strictive bnlldlng  covenants  less  onerous  or 
bnidensMne  than  those  Imposed  on  other  lots 
In  the  tract  similarly  located. 

[1]  WlQi  reference  to  the  first  question, 
plaintiff  does  not  claim  that  any  express  re- 
strictive opvenants  are  eontained  In  any  of 
the  deeds  of  ibe  company  against  the  sale  of 
lots  in  dimensions  contrary  to  the  eobdl vi- 
sions as  claimed  on  the  map.  Upon  this  sub- 
ject be  alleges  that  defendant  MdkcU  Com- 
pany bad  rqnesented  to  all  pnrdiasers  of  lots 
that  sales  would  be  made  in  aocordanoe  tbwe- 
wlUi.  Tbls  allegaticm,  lunrever,  is  merely  a 
geoCTal  one,  for  it  appears  from  oth»  redtr 
als  In  the  complaint  that  sncfa  allegations  as 
to  representatlonB  is  predicated  upon  the  le- 
gal effect  of  the  company's  act  in  filing  its 
mapu  Jn  onr  oidnlon,  the  covenant  here 
claimed  cannot  be  implied  from  the  mwe 
insfc1«*ir  and  filing  of  the  map  showing  ttie  dlf- 
ferent  sabdivislons,  or  by  selling  lots  In  con- 
fbimity  therewith.  The  right  of  an  own^r  in 
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sndi  a  case  to  dispose  of  the  unsold  portions 
of  hirlots  singly  or  in  bulk,  or  by  subdivision 
into  smaller  parcels,  is  in  no  manner  limited 
or  Inqialred  thereto.  Herold  v.  Real  Est  Co., 
72  N.  J.  Eq.  857.  67  AH.  608, 14  U  B.  A.  (N.  S.) 
106T.  129  Am.  St.  Bep.  718.  16  Ann.  Gas.  680. 
Of  ootiTse,  limiting  and  restrictive  covmants 
wheat  valid  will  be  enforced ;  but  whoi  claim- 
ed conrts  win  oonstrue  them  strictly  against 
the  person  seeing  thdr  enforcement,  and 
when  none  are  contemplated,  they  will  not  be 
created:  In  their  absence  a  vendee  cannot 
be  held  to  a  restrictive  use  of  bis  property. 
That  uniformity  In  the  dimensloos  of  the  lots 
was  never  contemplated  is  shown  by  the  map 
Itself,  fOr  no  uniformity  exists  with  reference 
to  the  size  or  shape  of  the  lots  as  laid  out  In 
the  subdivision.  We  are  therefore  of  the 
oi^nion  that  the  axnidatnt  In  this  particular 
falls  to  state  a  cause  of  action^  and  we  are 
of  the  further  opinion  that  there  is  no  merit 
in  aK>ellant*s  second  contention  with  refer- 
ence to  the  aUeged  sidO'line  building  restric- 
tions. That  some  restrictive  covenants  with 
respect  to  open  spaces  and  areas  betwera  and 
around  the  residences  to  be  erected  were  con- 
templated there  Is  no  question,  but  that  th^ 
exact  dimensions  were  ever  fixed  and  estab- 
lished is  not  shown  by  the  complaint 

[2]  Plaintiff  dalnw  that  they  should  be  in 
conformity  with  those  established  in  hla 
deeds.  But  even  as  to  those,  no  uniformity 
Is  shown  to  exist,  for  the  dlmensUms  as  to 
the  easterly  and  westeriy  boundaries  are  not 
uniform.  That  no  general  sdione  or  plan  In 
this  partlcnlar  was  ever  contemplated  is  fur- 
ther Indicatetl  by  other  pleaded  facts.  None 
are  contained  In  the  printed  form  of  deed 
adopted  by  the  company.  In  that  instrnmoit 
the  provisions  as  to  the  dimensions  of  the 
slde-Ilne  restrictions  are  left  blank,  presuma- 
bly to  be  fined  In  when  fixed  and  determined 
by  the  company  when  sdllng  a  particular  lot 
In  addlticm  thereby  It  afllrmatlvdy  appears 
by  the  allegations  In  tiie  complaint  that  the 
slde-Une  distances,  even  when  established  and 
adopted,  were  sal^ect  to  cbange  by  agreement 
of  contiguous  or  abutting  owners.  Under 
gndi  circumstances,  the  side-line  restrictions 
could  be  entirely  done  away  with.  How, 
then,  can  it  be  said  tiiat  such  restrictions 
were  In  accordance  with  any  general  planT 
We  conclu^  there  was  none. 

From  what  we  have  said  we  are  of  the 
(pinion  that  the  sale  fay  tiie  company  of  the 
lots  to  Scoble  was  not  destructive  of,  or  viola- 
tive ot  or  Inconsistent  wltii,  any  general 
buUdlng  plan  adopted  by  the  company. 

Judgment  i^bmed. 

We  concur:  STUSmVANT.  Judge  pro 
tern. ;  BBASLT,  Judge  pro  tern. 
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I/TONS      MeB^ROT  et  al.  (FARMSB, 
Intervener).    (No.  1486S.) 

(Supreme  Court  of  Waahington.  Dec  28. 1918.) 

1.  GUABOUN  AHO  WABD  «S»20-TBUairATXOH 
or  BlLATION.  • 

After  minor  beeanM  of  ace,  probate  conrt 
had  no  authority,  upon  petition  of  former  ffuard- 
ian,  to  enter  order  authorizing  guardian  to  com- 
promise claim  of  ward  against  third  parties  for 
servicea  rendered  prior  to  date  when  ward  be- 
came of  age,  in  view-  of  Rem.  Oode  S| 
1631.  1636,  providing  tiiat  trust  aspires  when 
ward  becomes  21. 

2.  WOBZ  AND  LaBOB  ^=>T(1)— FAimT  BXLA- 

Tion— AoBEBicsnT  TO  Pat. 
An  agreement  to  luiy  for  services  perform- 
ed by  member  of  family  need  not  he  in  writing, 
or  by  (Mral  statemrait,  but  may  bo  ImpBad  from 
the  conduct  of  the  partieik 

Department  1. 

Appe&l  from  Superior  Court,  King  Gonn^: 
OalTlQ  S.  Hall,  Judge. 

Action  by  Floyd  J.  Lyons  against  Sheridan 
T.  McElroy  and  others,  in  wlilch  Rndi  O. 
Farmer,  as  guardian  of  the  persoD  and  es- 
tate of  plalntlfr,  Intervened.  By  reason  of 
the  failure  to  serro  process  or  an  order  of 
dismissal  as  to  others,  ttie  cause  was  tried 
with  Sheridan  T.  McEaroy  as  sole  dcfemdant 
Judgment  for  plalntlir,  and  defendant  ai>- 
peals.  Affirmed. 

Charles  E.  Patterson,  James  H.  Gepbart, 
and  Tom  S.  Patterson,  all  of  Seattle,  for  ap- 
pelant 

£wlng  D.  Ctdvin  end  James  W.  Bryan, 
both  of  Seattle,  for  respondoit.  . 

MITOBDLL.  J.  Bespoodent  became  21 
years  of  age  on  June  7, 1616.  Between  April 
6,  1914,  and  October  22,  1916.  he  performed 
labor  tor  aK>eIlant  and  associates  in  business. 
On  November  15,  1916,  he  instituted  this  ac- 
tion to  recover  for  607  days*  labor  at  the 
alleged  reasonable  value  of  H  per  day,  ad- 
mitting he  had  been  paid  f  100  on  the  account 
By  reason  of  the  failure  to  serve  process  or 
an  order  of  dismissal  as  to  others,  the  cause 
was  tried  with  appellant,  Sheridan  T.  McEl- 
roy,  as  sole  defendant.  Appellant  In  his  an- 
swer admitted  payment  of  $100,  and  denied 
liability.  He  alleged  affirmatively  that  re- 
spondent is  a  nephew,  toward  whom  he  stood 
as  a  parent,  and  that  the  services  of  respond- 
ent were  rendered  gratuitously  as  a  member 
of  the  family.  A  reply  denied  the  affirmative 
matter,  except  the  relatioDshlp.  On  Febru- 
ary 17, 1914,  respondent's  aunt,  a  sister  of  ap- 
pellant, by  appointment  of  the  superior  court 
of  King  county,  qualified  aa  general  guardian 
of  the  respMideut  After  the  commencement 
of  the  present  suit,  and  therefore  after  re- 
spondent was  21  years  of  age,  tlie  guardian, 


by  a  petitifm  ffleil  in  the  goardiaadilp  ouuck 
asked  authority  to  aHupromiae  this  claim  of 
respondent  ag^nat  anT^lant  for  whidt  snit 
was  pending.  Xfelther  the  petttlfm  nor  a  dta- 
tloo  on  it  waa  sarred  on  rcspondoit^  who^  It 
appears,  ^ras  then  absent  finm  the  atate; 
neverttatfeas  tbe  d^iartment  of  the  scoerior 
court  hearing  the  petition  altered  an  order, 
authorising  and  dlreetbig  the  gnardian  to 
«mipKuDlBe  and  settle  the  claim  for  $60(k, 
Thereupcm  appelant  paid  the  gnardian  $600,. 
and  tqtoa  report  tbuettf  and  the  ap^cation 
of  the  guardian,  who  had  beoi  allowed  to  In- 
tervene against  the  Interests  of  re- 
WODdoit,  an  order  was  made  by  one  of  the 
Judges  of  the  siHierior  court,  purporting  to 
dismiss  lAalntifra  suit  "so  far  aa  the  rights 
of  the  guardian  are  concerned."  Upon  pay- 
ment  tit  the  9000  to  the  guardian  the  appel- 
lant tiled  a  sivplemeotal  answer  and  afflrma- 
tlve  defense  in  this  cause,  setthig  up  the  pro- 
bate proceedlDga  purporting  to  authtMlze  the- 
oompromlse,  and  that  he  tiad  contpUed  by 
paying  $500  to  the  guardian. 

At  the  trial  to  a  Jury,  in  addition  to  testi- 
mony graerally,  the  court,  over  the  objections 
of  respondent,  admitted  proof  of  the  guar- 
dlanshlp  proceedings,  including  the  payment 
of  $500  by  appellant  to  the  guardian.  At  the 
close  of  all  the  testimony  appellant  and  the 
intervener  «ich  moved  for  a  directed  verdict 
generally  and  e^edally,  because  of  the  pay- 
ment of  $500  by  appellant  to  the  guardian. 
These  motions  were  denied,  and  In  addition 
the  court  decided  to  submit  the  cause  to  the 
Jury  only  upon  the  complaint  and  that  por- 
tion of  the  answer  containing  denials  and  the 
affirmative  defense  that  respondent's  services 
were  given  as  a  member  of  the  family.  The 
Jury  returned  a  verdict  for  $1,165.50.  Ap- 
pellant ffied  motions  for  Judgment  notwith- 
standing the  verdict  and  for  a  new  trial,  both 
of  which  were  denied,  and  he  appeals  from 
the  Judgment  on  the  verdict 

There  are  six  assignments  of  error  as  fol- 
lows: (1)  Refusal  of  the  court  to  direct  a 
verdict  for  defendant  by  reason  of  the,  com- 
promise and  payment  to  the  guardian;  (2> 
instructing  the  Jury  to  Ignore  all  claims  and 
proof  of  such  compromise  and  settlement; 
(3)  denying  the  motion  of  defendant  for  a 
Judgment  notwithstanding  the  verdict;  (4> 
denying  defendant's  motion  for  a  new  trial 
on  account  of  the  compromise  in  the  guar- 
dianship cause ;  (5)  instructing  the  jury  not 
to  consider  any  ot  defendant's  affirmative 
pleadings  other  tlmn  the  averment  that  the 
services  were  rendered  gratuitously ;  and  (6> 
an  alleged  Improper  instruction  to  the  Jury. 

[1 .  Z]  Undisputed  evidence  shows  respond- 
ent was  over  21  years  of  age  when  he  com- 
menced this  action.  His  former  guardlaa 
had  done  nothing  whatever  to  collect  this 
daim.  Indeed,  it  appears  she  was  wholly  un- 
aware of  the  industry  and  activity  of  her 
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ffmner  ward  for  DMurljr  2  yeara,  and  vttXt 
some  time  after  ber  brother  had  been  sued. 
Secti<Hi8  1681.  1636,  Rem.  Code.  pnMde  tbat 
tbe  guardian  of  a  minor  shall  have  the  care 
and  management  of  his  estate  until  he  shall 
have  attained  the  age  of  21  years,  at  which 
time  the  trust  expires,  whereupon  It  shall  be 
the  duty  of  the  guardian  "fully  to  account 
for  and  pay  over  to  the  proper  person  all  the 
estate  of  said  ward  rwnaln^  In  his  hands." 
It  la  difficult  to  perceive  how  the  former 
ward's  claim  for  labcw  performed.  Involved 
In  this  suit,  could  have  been  ccHisldered  as  es- 
tate remaining  In  the  hands  of  the  guardian 
at  the  date  the  ward  attained  the  age  of  ma- 
jority, since  there  Is  no  proof  that  she  even 
knew  of  the  existence  of  any  such  claim  or 
right  at  that  date.  The  action  of  the  probate 
department  of  the  coort  In  purporting  to  take 
cognizance  of  this  new  matter.  In  the  absence 
of  the  former  minor's  consmt,  after  he  was 
21  years  of  age,  and  enter  an  order,  anthorlz- 
tog  the  former  guardian  to  compromise  the 
claim,  was  void.  The  Jury  was  properly  so 
advised. 

The  Instruction  complained  of  was  this: 

"An  agreement  to  pay  for  serpioes  performed 
need  not  b©  in  any  form  of  writing  or  oral 
statement,  bat  may  be  implied  from  the  condnct 
of  the  parties.  Ton  are  the  jndges  as  to  wheth- 
er the  evidence  sliowa  One  was  an  ondentand- 
iag  tiiat  plaintiff  woold  be  paid  for  his  senncM." 

The  Instruction  was  correct  Hodge  v. 
Hodge,  47  Wash.  196,  91  Pac.  764,  11  L.  R.  A. 
(N.  S.)  873.  It  Is  further  contended  that  this 
Instruction  conflicts  with  others  given,  but 
upon  examination  we  find  to  the  contrary. 

There  was  sufficient  evidence  to  Justify  the 
verdict    The  Judgment  Is  alBrmed. 

MAIN,  C.  J.,  and  MACKINTOSH,  TOL- 
tTATtf,  and  OHADWICK,  3Jh  concor. 


PACIFIC  POWER  ft  IJGHT  CO.  t.  WHITE 
et  al.    (No.  14990.) 

(Sumeme  Ooort  of  Washington.  Dec.  28, 1918.) 

1.  CoBPOBATiom  «»432(12)  —  AtrrHoarrr  of 

A  OEUT— S  UrTTOttIf CY  OF  EVIDENCE. 

E^ridence  hild  to  show  that  the  party  with 
whom  defendants  dealt  was  plaintiff's  agent. 

2.  PbIhcxpai.  and  Aosnt  «s»21  —  Aoeitt  — 

PBOOF  OF  AoKKOT— AOERT'B  TeSTIHOHT. 

Agent's  Mtimony  is  competent  to  estaUtsb 
fact  of  agency. 

S.  Apfsai.  and  Ebbob  «=>1066(3>— Rsvnw— 
Hasuless  Ebbob. 
The  exclaaimi  of  evidence  offered  by  defend- 
ant* to  disprove  that  party  with  whom  they 
dealt  was  p]aIntlff*B  agent  was  harmless,  where 
snch  evidence  would  not  have  negatived  the  flnd- 
tBff  of  Bgeney  and  would,  at  most,  have  estab* 


Hahed  alleged  agent  as  an  undisclosed  principal, 
in  which  evut  thdr  UaUUty  would  have  been 
the  same. 

4.  OoKTBAcra  ^s»237(l)  —  CoKBiDiBAnoir  — 
MonmoATioif  OF  CoifTUor. 
Consideration  for  original  contract  is  sofll- 
duit  to  sappmrt  snbaeqnent  modification  of  con- 
tract 

fi.  Appeal  and  Ebbob  4=31097(1)  —  Subse- 
quent Ai'PEAli—LAw  OF  Case. 

Holding  on  former  appeal  la  the  law  of  tiie 
ease  on  subsequent  appeal. 

pevnrtmeat  1. 

team  Snperlw  Conrt,  King  County ; 
Waltw  H.  Fiendi.  Judge. 

Action  by  the  Pariflc  Power  ft  Light  Com- 
pany against  W.  H.  White  and  another. 
Judgment  for  plaintiff^  and  defendants  ai>- 
peal.  Affirmed. 

Charles  B.  Patterson,  ofl  ^ttle,  and  Fred 
W.  Neal,  oC  BeUlngham,  for  appellants. 

'  MACKINTOSH,  J.  After  the  decision  of 
this  court  In  Pacific  Power  ft  light  Oo.  v. 
White.  96  Wash.  18,  164  Pac  602,  Ana  Caa. 
1918B,  125,  that  the  omiplalnt  in  this  case 
stated  a  cause  of  action,  a  trial  was  had  re- 
sulting in  a  Judgment  for  the  plaintiff,  from 
which  the  defendants  appeal.  The  fiu:ts  are 
sufficiently  stated  In  the  f<»iner  opinion.  The 
defendants  presoit  th^  claims  of  error  as 
follows: 

1.  (a)  That  the  proof  did  not  establish  Full- 
en  as  the  agent  of  the  plaintiff,  and  (b)  that 
the  acts,  declarations,  and  admissions  of 
Follen  should  have  been  received  In  evidence 
to  disprove  such  agency. 

[1,2]  (a)  As  we  read  the  testimony:  It  is 
replete  vrlth  satisfactory  and  convincing 
proof  of  the  agency.  It  was  sworn  to  by  the 
agent,  who  was  competent  to  establish  the 
fact  Brader  v.  Ragan,  53  Wash.  521.  102 
Pac.  427.  It  was  proven  by  letters  from  the 
plaintiff  to  Fallen.  It  was  established  by  the 
fact  that  the  plaintiff  furnished  the  money 
with  which  to  make  the  purchase.  It  was 
testified  to  by  the  officers  of  the  plaintiff.  It 
was  evidenced  by  the  payment  to  Fullen  of 
compensation  for  his  services  as  agent 

[3]  (b)  Assuming  that  the  acts,  declara- 
tions, and  admissions  of  Fnllen  were  Improp- 
erly excluded,  we  have  In  this  court  taken 
them  Into  consideration  as  they  appear  In  the 
offered  exhibits,  and  offers  of  proof,  and  find 
that  they  do  not  negative  the  finding  of 
agency.  At  the  most,  they  establish  that 
the  plaintiff  was  an  undisclosed  principal, 
and  the  defendants  were  in  the  same  situation 
as  any  other  persons  dealing  with  one  who 
has  revealed  nothing  as  to  his  agency  at  the 
time  the  negotiations  are  taking  place.  How 
the  defendants  were  adversely  affected  by 
the  fact  that  the  plaintiff,  and  not  Fullen, 
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was  the  real  imtcbanr*  bi  not  anp^nnt; 
tbelr  only  ^Im  btHag  Out  they  woald  not 
have  sold  to  the  Yakima  Valley  Power  Com- 
pany, whldi  company  was  sabseqnenUr  also 
purchased  by  the  plaintiff,  and  there  was  not 
even  an  offer  to  prove  that  they  were  unwill- 
ing to  have  sold  to  the  lAalntiff  itself  at  the 
Ume  they  sold  as  tb^  now  claim,  to  Fnllai 
personally. 

2.  That  there  was  no  consideration  for  the 
contract  of  Septemb^  19,  1910,  and  that  of- 
fers of  proof  to  that  effect  were  Improperly 
denied. 

[4]  The  record  after  trial  presents  no  dif- 
ferent question  from  that  which  we  determin- 
ed on  the  demurr^,  and  we  then  held  that 
there  was  a  good  consideration  pleaded  for 
the  contract  and  the  offered  proof  went  only 
to  the  eatabliahment  of  this  contract  as  sup- 
plemental to  the  one  of  September  8th,  and  if 
that  ODo  waq  based  on  sufficient  considera- 
tion It  was  ffliongb  to  support  the  subsequent 
modification.  Stoffeian  t.  D^w,  79  Wairti. 
170,  189  Pac.  1084.  Assuming  the  ftict  to  be 
that  the  later  contract  was  not  signed  until 
after  the  stock  had  been  transferred  and  paid 
for.  yet  this  does  not  disprove  that  the  signing 
of  the  contract  of  warranty  was  a  part  of  one 
transaction. 

[5]  3.  That  the  eTldeoce  shows  the  war- 
ran^  in  the  contract  of  September  10,  1910, 
was  only  against  nndlsdosed  or  contlng^t 
liablimes,  and  proof  should  have  been  re^ 
celved  tending  to  show  that  the  liability  here 
sued  on  was  known  to  FuUen  on  September 
19,  1910.  This  question  was  disposed  of  ad- 
versely to  the  deftodants  mi  the  former  ap- 
peal and  has  become  the  law  of  ttie  case. 

4.  That  tbe  contracts  of  Septonber  8  and 
19, 1910,  w^  the  p««onal  contracts  of  E^il* 
lea,  and  tlie  plaintiff  could  not  be  subsUtnt- 
ed  as  an  undisclosed  principal.  Tbe  form^ 
opinion,  amd  what  we  have  said  in  this  one  in 
discussion  of  the  first  p<4nt,  decide  this  sng^ 
gestlon  against  the  defendant!. 

Judgnqwt  affirmed. 

MAIN,  a  X.  and  OHADmOK,  laTOH- 
rnj^  and  TOUIAN,  3J^  eoncor. 


ZUOOONB  T.  MAIN  FISH  CO.  (No.  14952.) 
(Sopr^e  Oonrt  of  Wasfalngton.  Dee.  18, 191&) 

1.  HumOIFAI.  COBPOBATIONS  «=> 706(7) — COL- 
USIONS— ConTBIBinVBT  NBQI.IOENOE. 

Plaintiff,  driving  a  motorcycle  12  miles  an 
hoar  along  right  side  <rf  street,  was  not  negli- 
gent, as  a  matter  of  law,  in  mnning  into  a 
tmcic,  coming  toward  him  on  the  wroi^  ride  of 
the  street,  and  which  swerved  to  the  rl^t  and 
then  suddenly  without  warning  swerved  again 
to  the  left  into  a  cross  street 


2.  MumoiFAX.  COKPOBATioiTS  4»706(6>— Coi> 

IJ8IOHB— NbOUOBKOB. 

Where  defendant  drove  Us  motor  truck 
soutii  alMig  the  wrong  ride  of  the  street,  and  as 
he  came  to  an  intersection  changed  direction  to- 
ward the  right  of  the  street,  and  suddaily  awerv- 
ed  to  the  left  to  tarn  Into  the  cross  street  with- 
out warning,  he  did  sot  have  the  right  of  way  so 
as  to  avoid  the  diarge  of  negligence,  as  a  mmtbet 
of  law,  as  against  plaintiff,  who  was  traveling 
north  ma  a  motorcycle  on  the  riidit  ride  of  the 
street,  and  entered  the  intersection  after  he  did. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
King  Dyfceman,  Jndge. 

Action  by  Nello  Zuccone  against  the  Main 
Fish  Company.  Judgment  for  plaintiff,,  and 
defendant  appeals.  Affirmed. 

BenJ.  S.  Ohnlck  and  Archie  M.  Major,  both 
of  Seattle,  for  appellant. 

Jno.  W.  Arctander  and  V.  T.  De  Martial, 
botb  of  Seattle,  for  respondent 

FtTLLlQKrON,  J,  The  plaintiff,  while  rid- 
ing a  motxmTcle  npon  atta  of  the  streets  of 
the  city  of  Seattle,  suffered  personal  injuries 
and  damages  to  bis  madtlne  as  tlie  result  of 
a  colllBlon  with  a  motor  truck  driven  by  an 
employ  of  the  dfitaidant  On  a  trial  b^or» 
a  jury  then  was  a  Tsrdiet  for  pi«iwHff  upai 
whlcb  Judgment  was  ratered.  The  d^endant 
Interposed  motjcms  tor  nonsuit,  tot  jndgm»t 
notwithstanding  the  verdict,  and  tor  a  new 
trial.  The  overruling  of  these  motions  and 
the  entry  of  Judgmoit  on  the  verdict  are  as- 
signed by  the  defendant  as  etror. 

The  evideioe  of  both  parties  diows  that 
ibe  ocdllMon  occurred  at  the  InteraectbHi  <tf 
Dearborn  street  and  Seattle  boulevard,  the 
former  street  mnning  east  and  west  and  ttie 
latter  crossing  it  diagonally  in  a  course  ttom 
northwest  to  sontlieast  The  evldrace  on  the 
part  of  tbe  reqmndoit,  whldi  the  Jury  evi- 
dently believed,  shows  that  he  was  riding 
northwesterly  on  the  right  side  of  the  boule- 
vard at  a  speed  of  about  12  miles  per  hour, 
when  he  observed  the  motor  truck  of  the  ap^ 
pellant  approaching  him,  proceeding  south- 
east along  the  same  street  or  bonlevard  at 
about  the  same  rate  of  fl{>eed;  that  both 
vehicles  were  on  the  same  side  of  the  street, 
that  of  the  ai^llant  being  on  the  wrong  side 
under  the  dty  ordinances  by  reason  of  its 
being  upon  the  left  side  of  the  street  accord- 
ing to  the  course  pursued  by  It ;  that  as  the 
two  vehicles  were  approaching  one  anottier, 
face  on,  the  vehicle  of  the  appellant  was 
made  to  swerve  to  the  right  as  If  to  cross 
over  to  the  right-hand  side  ot  the  street, 
which  was  the  proper  one  for  its  course; 
that  the  driver  for  appellant,  however,  after 
swinging  to  the  right,  suddenly  veered  to  the 
left  In  wder  to  tarn  into  Deazbom  street,  and 
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that  at  tliat  Ume  the  respondent  was  so  close 
to  the  motor  tmdt  fbat  he  did  not  hare  auf- 
fldent  opportimlty  to  stop  his  machine  and 
avoid  a  collision,  though  he  made  every  ef- 
fort to  do  ao;  that  the  motorcycle  crashed 
Into  the  truck  Just  behind  the  forward  wheel, 
and  that  the  respondent  was  cfttapulted 
against  the  truck,  suffering  Injuries  to  his 
chest  and  shoulders  serious  enough  to  re- 
quire the  services  of  a  physician  and'' to  dis- 
able him  from  work  for  a  period  of  18  days. 

[1]  We  are  satisfied  that  It  does  not  appear 
from  these  facts  that  tbere  was  any  negli- 
gence as  matter  of  law  on  the  part  of  the  re- 
^Modent,  while,  oa  the  otlier  hand,  the  Jury 
were  warranted  in  finding  that  the  driver  of 
the  appellant  was  at  faolt  in  being  on  the 
vioog  side  of  the  atreet  and  In  veering  his 
truck  ont  of  the  coarse  in  which  the  respon- 
dent was  proceeding,  and  then  without  warn- 
lag  swinging  the  track  back  across  the  coarse 
of  the  respondent 

[2]  The  app^nt  attempts  to  bring  Itself 
within  the  mle  announced  by  us  in  Jahn  tt 
Co.  T.  Faynter,  90  Wash.  614.  170  Pac.  182, 
where  we  held  that  a  motor  vehicle  first  on- 
tering  upon  a  street  Intersection  and  makliig 
ft  turn  tiiereln  has  the  right  of  way,  so  as  to 
avoid  the  charge  of  n^ligence  against  It  in 
case  of  a  collision  with  another  vehicle  en- 
tering the  right  of  way  Immediately  there- 
after. But  the  Instant  case  la  dlstingaiah- 
ible  from  the  fact  that  flie  ^«>ellant  was 
apon  the  wrong  aide  of  tbt  street  irtien  It  en- 
tered tite  Intersection,  and  fwm  the  tect  that 
ttte  autcmiobUe  driver,  by  his  uncertain 
course  In  deviating  first  to  one  side  and  then 
swinging  to  the  reverse,  misled  the  respon- 
dent at  a  tJme  when  It  was  too  lats  tor  Urn 
to  avoid  tin  colllBlon. 

Tba  Judgment  Is  affirmed. 

MAIN,  O,  J.,  and  PABEBB.  HOUX>MB, 
ud  MOUNT,  JJ^  concur. 


STATE  T.  WAUCER.   (No.  14792.) 
(Snpieme  Conrt  of  WesWngfcnn.  Dee.  28,  lOlSJ 

1.  WrrNKSBB  «=:>277(4)— CBOSS-BXAUXKATIOir 
or  ACCUHBD-^ELr-DsnNBC 

Where  accnsed  testified  to  a  fear  sufficient  to 
cxoiente  his  act  under  a  plea  of  self-defense,  it 
wu  proper  on  cross-enniination  to  show  tliat 
he  had  found  a  safe  as^um  in  a  locked  hoass 
md  rabeequently  vdontarily  returned  to  the 
fray. 

2.  HouciDB  «=»827  —  Apfbal  —  Recobd  — 
teowme  OF  Spbodio  Osnonoir  Below. 

Objectka  to  dytng  declaration  on  the  groand 
eC  insnffidcnt  fmmdation,  to  be  considered  on 
tppcal.  shoiad  appear  fnm  the  zecwd  to  have 
bwi  made  spsdfieaUy  upon  trial. 


8.  Ckoobax,  Law  «9b688(1)  —  BrinniioK  — 
BxBinuL  —  OotrvnsAnoR  or  Aoouskd 
WIXK  DactABBD. 
Where  eccosed  tsstified  to  a  conversation 
fritft  deceased  Just  ^lor  to  the  killing,  the  tes* 
timomy  oi  deceased's  wife  as  to  deceased's  ver- 
sion of  the  otmversation  given  by  him  under  a 
sense  of  Impending  death  was  properly  admitted 
in  rebuttal. 

4.  OrauNAi.  liaw  ^vSiM^d)— Dnno  Dncu- 

mATIOH— OAUnon— iNSTBDCnOMS. 

»  Failnre  to  charge  the  Jury  to  receive  testt- 
mooy  admitted  as  a  dying  dedaratioD  with  cau- 
tion is  not  reversible  error,  In  the  absence  of  ac- 
cused's request  therefor ;  to  so  charge  not  being 
mandatory  by  statute. 

Sw  CanfiHAi.  lu-w  «a>825<l>-^AxTOBnix's  Du- 
ty TO  00UB»— PoXHTWe  OUT  FAXLUU  TO 

Instbdct. 

Counael  owes  the  oonrt  suae  doty  to  suggest 
error  in  omittiug  inatrnctlons  so  such  error  can 
be  cured  -before  the  Jury  receives  tbe  case. 

Department  1- 

Ai^eal  from  Superiiu:  Court,  King  County ; 
J.  T.  Bonald.  Judge. 

W.  8.  Walkw  was  convicted  of  mandangh- 
ter,  and  be  appeals.  Affirmed. 

Marlon  A.  Butler  and  A.  O.  Hough,  both 
of  Seattle^  for  appellant 

Alfred  H.  Londln  uid  Evetett  C  Ellis, 
both  of  Seattle,  for  the  State. 

CHADWICK,J.  [1]  Appellant  bad  testified 
on  cross-examination  that,  after  an  alterca- 
tion with  the  deceased  in  which  blows  had 
been  ex^anged,  he  had  gone  into  his  garage 
and  obtained  the  gun  with  which  he  shot 
the  deceased.  On  cross-examination  he  was 
Interrogated  and  answered  as  follows: 

"Q.  There  was  no  way  he  could  have,  gotten 
in  (referring  to  SandoUi)?  A.  He  might  have 
gottoi  In. 

"Q.  Didn't  yon  have  any  way  of  locking  the 
dow?  Tou  came  in  &om  tlie  batA?  A.  lliere 
was  a  way.  It  could  be  locked. 

"Q.  S<s  if  you  were  running  away  from  him 
becense  yon  were  afraid  of  Um,  you  wwe  ab- 
solutely safe  when  yon  got  Inside  of  that  buUd* 
ing,  wem'tyou?  Isn't  that  right?  Absolutely 
safe  when  you  got  inside  there?  A.  No,  not  ab- 
solntely  safe. 

"Q.  Tour  fnmt  dow  was  locked,  so  he  couldn't 
get  in  theier 

Counsel  maintain  tbat  anpeUant  was  thus 
derived  of  tiie  b«iefit  of  his  plea  ct  sdf- 
defenaei  in  ttiat  It  put  a  duty  of  ratraaUng 
further  than  the  law  requires  upon  him; 
ttut  theory  being  that  a  man  may  retreat  to 
his  castle  but  is  not  compelled  to  lock  his 
door.  We  find  no  error  In  this  r^rard,  ap- 
pellant having  testifled  to  a  fear  sufficient  to 
extmwate  his  act  under  a  plea  of  self-defense. 
It  was  pnver  for  tlie  state  to  show  on  cross- 
eocamlnatlon  that  he  had  found  a  safe 
aarlum,  and  that  his  conduct  was  sDdi  that 
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the  iwry  might  conclode  that  hla  return  to  the 
fray  was  voluntary  and  not  under  a  neces- 
Blty  arising  out  of  a  sense  of  personal  In- 
security. 

[2,  9]  When  opon  the  stand  appellant  testl: 
fled  to  a  coDTersatlon  had  with  the  deceased 
Just  prior  to  the  killing.  The  wife  of  the 
deceased  was  called  In  rebuttal  and  w&s 
asked  whether  her  husband  had  repeated 
the  conversation  to  her.  After  preliminary 
examination  In  the  absence  of  the  jury,  the 
court  admitted  the  testimony  as  a  dying 
declaration.  Error  Is  predicated  upon  two 
grounds:  That  no  sufficient  fioundallon  had 
been  laid,  and  that  It  was  not  proper  rebuttal. 
The  woman  is  a  for^gner,  and  ber  testimony 
Is  not  entirely  dear  or  conslstCTt;  but  we 
are  satisfied  that  the  decdaration  was  made 
under  a  sense  of  Impending  death,  althoagb 
we  might  reject  the  issue  as  a  present  sub- 
ject of  controversy,  for  the  record  will  hardly 
bear  out  the  assumption  that  any  objection 
was  made  on  the  ground  that  no  snfflci«it 
foundation  for  receiving  the  declaration  had 
been  laid. 

We  are  also  satisfied  that  It  was  proper 
r^ttal  testlmcmy.  The  witness  did  not  un- 
dertake to  detail  the  circumstances  attending 
the  altercation  or  the  killing,  nor  did  the  state 
undertake  to  go  further  than  to  give  the 
deceased's  account  of  the  conversation  which 
led  up  to  the  fatal  moment 

[41  It  Is  also  assigned  as  error  that  the 
court  did  not  charge  the  Jury  that  It  should 
receive  the  testimony  which  had  been  ad- 
mitted as  a  dying  declaration  with  caution. 
The  court  did  not  so  Instruct,  neither  was 
aoy  instruction  requested.  It  has  been  held 
to  be  error  to  refuse  an  Instruction  when 
such  an  Instruction  Is  requested,  but  this 
court  Is  oMnmltted  to  the  view  that  a  case 
will  not  be  reversed  for  mere  nondlrectlon 
of  a  Jury,  except  in  those  cases  where  the 
duty  of  the  cobrt  to  instruct  Is  made  man- 
datory by  statute.  Llpsett  v.  Detterlng,  &4 
Wash.  629,  182  Pac.  1007;  State  r.  Hanes, 
84  Wash.  601.  147  Pac  193. 

We  have  even  gone  so  far  as  to  hold  that 
a  failure  to  instruct  as  to  the  presumption 
of  Innocence  is  not  error  where  no  request 
was  made.  State  v.  Ross,  85  Wash.  218,  147 
Pac.  1149. 

[S]  State  T.  Eddon,  8  Wash.  292,  36  Pac. 
139,  and  State  v.  Mayo,  42  Wash.  640,  80 
Pac.  251,  7  Ann.  Cas.  881,  are  relied  on.  It 
was  held  In  these  cases  that  an  Instruction, 
to  the  effect  that  a  dying  declaration  was  to 
be  trentPd  as  other  e\'idence  In  the  case,  was 
•too  broad  end  liable  to  work  injustice  to  the 
d^endant"  It  will  be  observed  that  the 
court  was  guilty  of  a  voluntary  misdirection. 
Where  the  court  assumes  to  instruct  and  in- 
structs wrongfully,  an  exception  will  save 
the  right  of  the  party  litigant  to  have  the 
matter  reviewed  tn  this  court  There  Is,  and 
must  be  of  necessity,  a  wide  distinction  bft- 


tween  mlsdlrectifni  and  noodlrectlon  of  a 
Jury.  In  the  one  case  the  trial  Judge  whoee 
dul7  It  is  to  declare  the  law  has  actively 
assumed  to  perform  that  duty.  If  in  the 
exercise  of  it  he  trenches  upon  the  legal 
right  of  a  party,  an  appellate  court  will 
correct  the  wrong.  But  where  the  trial  Judge 
overlooks  the  law,  a  party  should  not  be 
allowed  to  take  advantage  of  the  error;  tor 
as  we  said  In  the  case  of  State  v.  Boss,  supra, 
counsel  owes  some  duty  to  the  court  to  sug- 
gest the  error  so  that  It  can  be  cured  before 
the  Jury  receives  the  case. 

Another  Instruction  is  complained  of.  It 
is  ai^umentative  and  not  to  be  commended 
as  a  model,  but  It  was  passed  as  sufficient  la 
the  case  of  State  v.  Wappmsteln,  67  Wash. 
002,  121  Pac.  989. 

We  find  no  error,  and  the  case  Is  affirmed. 

MAIN.  C  J.,  and  MACKINTOSH.  MIT^ 
OHSLLh  and  TOLMAN,  JJ.»  concur. 


STATE  T.  HcOUTF.   (No.  14026.) 
(Suprone  Oourt  of  Waddngtoo.  Dee.  28,  IMS.) 

1.  IHOICTMBNT  ASD  IhFOSMATZON  <s125(6)— 
DUKJOITT. 

An  information,  charging  th«  forgery  of  and 
also  the  ottering  of  a  forged  iostmment  by  the 
same  person,  Is  not  dapllcltons. 

2.  FoBOEar  ®=s>27  —  Ihfobmation  —  Intent 
— "Feloniouslt." 

An  informatioo  for  felonlouBly  forging  a 
check  is  not  bad  as  fidling  to  diarge  l^t  the 
chedt  was  forged  with  intent  to  defraud;  the 
word  "feloniously'*  inportliv  sodi  Intint. 

[Bd.  Not*.— For  otber  defiirftloDi,  see  Words 
and  PhraiM»  First  and  Seoond  Boia^  Feloni- 
ously.] 

8.  Cbihznal  t>Aw  «s»llf2(7)— Amu— Iir- 

BTBUOnOK  DnUHnVTAX.  TO  Appklux. 

That  an  ingtruction  In  a  forgery  prosecution 
pnts  a  greater  burden  on  the  state  than  the  in- 
formation calls  for  cannot  be  complained  of  oa 
appeal  by  defendant. 

4.  GaiMiNix  Law  4=>761(4) — Inbtkdctions — 
Invasion  ov  Pbovihcb  or  Jitbt. 

Id  a  forgery  prosecution,  an  fnitmctloa 
not  misleflding  as  commenting  on  the  eridenc© 
and  assuming  facts  by  stating  that  defendant 
knew  the  check  passed  was  false,  and  tbat  he  in- 
tended to  defraud. 

5.  FoBOBBT  «=»44(H)  -~  BvtDnnam  —  Kitowb* 
KDOB  or  PaosBounno  WnvBss. 

In  a  prosecntion  for  forgiiv  two  identical 
checks,  objection  that  prosecution  must  fail  be- 
canse  proBCcudog  witness  could  not  tell  upoia 
which  dieck  the  prosecution  was  relying  was 
without  merit 

6.  Cbihinal  Law  «=»491(1)  —  Ofinxok  Bn- 
nsNCB— Hah  dwbitino— GoupAuaoN. 

An  opinion  as  to  handwritint  may  not  be  ex- 
pressed, where  It  is  baaed  oa  a  comparison,  nn* 
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len  OiB  Btuidard  of  cdmpatiMD  b  proTcn  hj  dl- 
nct  and  poBitire  OTidence. 

7.  Cmcnijx  Law  *=»491(1)— Oompaeisoh  of 

HAHOWKICUCft— Stahduo  ow  Gokpabzboh. 
In  a  tacfBgj  proHCBdMi,  tMtimoiijt'^  a 
buk  caahier  tiiat  the  forged  algiuiture  was  In 
tbe  buidwriting  of  defendant  waa  not  admissi- 
ble, wbere  based  merely  on  comparison  witb  a 
rignature  card;  tie  having  never  seen  defend- 
ant write  his  name,  cashed  checks  for  him.  nor 
eumined  an  adniitted  or  aathenticated  aigna- 
ture. 

&  CanuiTAi.  Law  «=>458— Ophtior— Haki>- 
WBiTXHO— WmnssBS. 
A  knowledge  of  the  handwriting  of  another 
may  be  ahown  by  one  who  is  familiar  witii  it  in 
die  osoal  and  ordinary  coarse  <A  trade  or  bust- 
MH  or  Bodal  xcAattonaUiMb 

Department  1. 

Appeal  from  Superior  Gonirt,  Taklma  Coun- 
ty; Geo.  B.  Holden,  Judge. 

Peter  McGniE  wfts  convicted  <^  forgeryf 
and  be  appeals.  Berersed  and  rananded. 

H.  J.  Sulvely  and  I.  J.  Bounds,  both  of 
Nortb  yakima,  and  Chag.  F.  BoUn.  of  Top- 
penlsh,  for  appellant 

Oscar  B.  S<Aumasn  and  i.  Lenox  Ward, 
botb  of  North  Xaklma,  for  the  Stata 

CHADWIGK,  J.  Appellant  was  put  to 
trial  upon  a  cbai^  of  tovgerf.  Tbe  cbarg- 
iof  part  of  the  Infttrmatkm  la  aa  fidlows: 

"That  be.  the  said  Ptter  McOnff,  <m  the  18th 
day  of  December.  Iftl6,  did  then  and  there  fe- 
lonioDily  forge  a  writW.  oa  paper,  the  said 
writing  on  paper  being  then  and  there  an  in- 
itrument  by  which  the  title  of  personal  property 
wu  evidenced,  created,  acknowledged  and  trans- 
fened,  the  same  being  a  regnest  for  tbe  payment 
nt  JoeoMj  of  the  tenor  following:  'Counter 
Check.   Nortb  Yakima,  Wash..  Dec.  IS,  1»18. 

No   Tbe  Takima  National  Bank:  Pay 

to  tbe  order  of  Peter  McOuff  ^15.00,  fifteen  dol- 
lars. To  the  Yakima  National  Bank,  9S^, 
United  States  Depoeitary,  North  Yakima, 
Wash^  A.  Gordon.*  And  the  said  Peter  McGufE 
did,  then  and  there  knowing  said  writing  to  be 
fwged  and  fraudulent,  ntter  the  same  as  true  to 
cue  John  Diem,  with  the  intent  to  defraod  the 
■aid  John  Diem,  the  said  A.  Gordon,  tbe  said 
laUma  National  Bank,  and  sane  other  person 
or  perstma  to  the  prosecuting  attorney  un- 
known." 

I.  The  court  Instructed  the  jury  that  It 
should  find  appellant  guilty  If  it  found  that 
he  bad  forged  the  check  wltb  Intent  to  de- 
fraud the  prosecuting  witness.  It  is  com- 
plained tbat  the  luformatl(u  charged  two 
crimes,  that  of  forging  and  tbat  of  uttering, 
and  that  tbe  hiformatlon  does  not  charge 
that  tbe  dieek  was  ftvged  with  Intant  to  de- 
fraud. 

[M]  Tbe  question  of  duplicity  Is  met  by 
State  T.  McBrlde,  72  Wash.  390,  130  Pac.  486, 
ind  wDl  need  no  further  discusBlon. .  The 


second  (Ejection  Is  nnaTalllng,  for  the  word 
"f^Umlously"  imports  an  Intent  to  deftand, 
or.  If  It  does  not,  tbe  instruction  puts  a 
greater  burden  on  the  state  than  the  Infor- 
matloa  called  for,  and  of  this  appellant  can- 
not complain. 

2.  The  court  instructed  the  Jury  as  UA- 
lows: 

"If  jon  find  fran  tbe  evidence  beyond  a  rea- 
wwable  doubt  all  of  tiw  fbUowIng  alleged  facts, 
vis.,  that  fai  Yakima  county,  Washington,  on 
or  about  the  tii^teenth  day  of  December,  1916. 
the  defendant,  Peter  McGuff,  did  otter  and  pub- 
lish, tbat  is,  passed  as  tme,  'PlaintifTs  Exhibit 
A;'  that  said  Exhibit  'A'  was  a  request  for  the 
payment  of  money  and  that  it  was  false  and 
fbrged,  that  is,  not  signed  by  the  person  whose 
name  it  bears,  nor  with  his  anthority,  or  con- 
sent, OAd  that  the  defmdwt  at  the  Ume  A«  poaa- 
«d  tht  tame  kmeut  it  to  Im  fi^  or  forftd,  mt4 
that  in  poaaffv  the  sosie  Ac  fefended  to  defraud 
John  Diem,  mentioned  in  the  information,  you 
will  find  him  guilty  of  the  commission  <tf  the 
crime  of  forgery  in  the  first  degree.  In  the  man- 
ner last  charged  in  the  informatloa,  that  Is,  by 
uttering  said  Exhibit  'A.*  ** 

[4]  Tbe  Italidaed  part  of  the  Instruction  la 
complained  of  as  a  comment  on  the  evidence 
and  as  an  assumption  of  fact  wbldi  should 
have  been  left  to  tbe  Jury.  We  do  not  so 
read  the  Instruction.  While  not  punctuated 
In  the  nsual  way,  the  Jury  could  not  bare 
misunderstood  tbe  spoken  words  of  the  court, 
or  have  been  led  into  tbe  belief  that  they 
are  to  assume  any  of  the  matters  referred 
to  after  the  words  "following  allied  facts, 
viz."  Furthermore,  tbe  passing  of  the  check 
to  the  prosecuting  witness  was  not  made  an 
Is^e,  but  was,  on  the  contrary,  testified  to 
by  oae  of  an>ellBnt*s  witnesses. 

[S]  S.  Appellant  gave  two  checks  to  the 
complaining  witness  on  the  same  day,  each 
for  the  same  amount,  or  purporting  to  have 
been  drawn  by  the  same  party,  upon  the 
same  bank.  Each  check  was  indorsed  by 
tbe  appellant;  one  check  was  passed  about 
3  o'clock,  and  the  other  at  about  5  o'clock. 
Each  of  these  checks  were  Introduced  in  ev- 
Idoice,  and  marked,  respectively,  as  "A"  and 
"B."  When  on  the  stand,  the  oomplalning 
witness  could  not  tell  upon  wbldi  check  the 
prosecution  was  relying  to  sustain  the 
charge.  Counsel  maintain  that  the  prosecu- 
tion must  therefore  fall  because  of  this  un- 
certainty Id  the  mind  of  the  prosecuting  wit- 
ness, their  contention  being  that  under  the 
testimony  the  Jury  may  have  convicted  upon 
either  the  check  "A"  or  the  check  "B,"  and 
if  appellant  were  called  uptKi  to  plead  for- 
mer Jet^rdy,  he  would  be  met  by  an  answer 
setting  up  the  one  or  the  other,  at  the  will  of 
the  prosecuting  attorney,  and  that  this  would 
operate  in  practice  as  a  denial  of  tbe  right  to 
plead  former  Jeopardy.  But  the  prosecution 
does  not  have  to  depend  upon  the  lay  mind. 
It  would  not  have  been  bound  by  the  answer 
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of  the  prosecuting  witness  wbatever  his  an- 
swer may  have  been.  It  la  clear  to  ns,  as 
was  stated  by  the  prosecntlng  attorney  at 
the  trial,  that  the  charge  was  founded  upon 
BxhlMt  A.  It  has  certain  dlatlngulshlng 
marks  which  are  set  out  In  the  information. 
It  follows  that  the  appellant  can  claim  no 
advantage  because  the  prosecntlng  witness 
could  not  say  which  die<±  bad  beat  doscrib- 
ed  In  the  Information. 

[I]  4.  Mr.  Chas.  Heath,  cashier  of  the 
bank  upon  which  the  checks  were  drawn, 
was  called  to  Identic  the  signature  of  the 
appellant.  He  had  nerer  seen  api)ellant 
wiite  his  name,  had  never  cashed  a  check 
for  him,  and  had  never  examined  an  admit- 
ted or  authenticated  signature.  The  witness 
had  brought  with  him  from  the  bank  a  card, 
taken  from  the  card-flling  system  of  the 
bank,  containing  the  purported  signature  of 
Peter  McGafl.  Over  objection  the  witness 
was  allowed  to  compare  the  signature  upon 
the  card  with  the  writing  upon  the  check, 
and  to  give  his  opinion  that  the  appellant 
had  written  and  signed  the  check,  which  is 
alleged  to  have  been  forged.  Although  the 
witness  said  that  the  tellers  received  all 
checks,  and  paid  out  all  moneys,  and  that  no 
checks  went  through  his  hands,  no  officer 
or  employe  of  the  bank  having  any  knowl- 
edge of  the  authenticity  of  the  signature  on 
the  card  was  called  as  a  witness.  It  has 
come  to  be  a  rule  of  quite  universal  applica- 
tion that  an  opinion  as  to  haodwritlng  may 
not  be  express^  where  the  opinion  Is  based 
on  a  comparison,  unless  the  standard  of  com- 
parison is  proven  by  direct  and  positive  evi- 
dence. Jones,  Com.  on  Evidence,  {  QBS; 
Ghamberlayne,  Hod.  Iaw  of  Bvid«ice^  H 
2266-2268:  6  Enc.  of  Evidence.  481. 

Proof  of  handwriting  by  comparison  was 
not  tolerated  at  common  law.  While  gen- 
erally  admitted  In  this  generation  under  ap- 
propriate statutes  or  by  Judicial  practice,  no 
court,  so  far  as  we  are  advised,  has  ever  ad- 
raltted  a  standard  of  comparison  except  upon 
strict  proof.  It  must  be  admitted  or  proved. 
O'Brien  v.  McKelvey,  SO  Wash.  116, 100  Pac 
337;  State  t.  CottrCill,  56  Wash.  S48,  106 
Pac.  179. 

[7]  The  prosecuting  attorney  undertakes  to 
snstaln  the  record  upon  the  showing  that 
the  card  was  a  i>art  of  the  records  of  the 
banh,  and  that  It  Is  the  custom  of  banks  who 
have  accounts  to  have  their  customers  sign 
signature  or  Identification  cards.  But  this  Is 
not  sufficient  Although  It  Is  a  rule  that  a 
presumption  of  regnlarity  attends  things 


(Wash. 

done  In  the  r^olar  course  of  boslnen  and 
according  to  the  custom  of  trade,  we  know 
of  no  rule  that  would  excuse  the  state  when 
engaged  In  the  prosecution  of  a  person  charg- 
ed with  a  crime  from  the  strict  proof  that  Is 
required  in  such  cases.   0  Enc.  of  Er.  432. 

[I]  Counsel  rely  also  on  the  mle  that  a 
knowledge  of  the  handwriting  of  another 
may  be  shown  by  one  who  Is  familiar  with  It 
in  the  usual  and  ordinary  course  of  trade  or 
business  or  social  relatloushlps.  This  Is  set- 
tled In  this  state.  Pondn  v.  Forth,  16  Wash. 
201,  46  Pac.  241. 

It  is  on  this  ground  that  clerks,  cashiers, 
or  other  officers  of  banks  at  which  a  party 
has  been  accustomed  to  do  business  may  be 
competent  to  prove  his  handwritlttg,  althouffb 
they  have  never  seen  him  write.  But  the 
state  has  not  brought  Its  witness  within  any 
of  theee  rules.  Mr.  Heath  says  that  he  never 
saw  McOnft  write  his  signature,  and  that  he 
has  never  received  or  paid  any  of  his  checks. 
If  Mr.  Heath  had  testified  as  one  having 
actual  knowledge,  or  that  he  had  received 
checks  f  nmi  time  to  time  In  the  same  hand- 
writing and  had  paid  out  mon^  thereon, 
that  the  signature  had  never  been  questioned 
(H*  challenged,  or  that  he  had  entered  checks 
in  the  same  handwritliq;  In  the  books  from 
time  to  time,  and  that  the  relations  of  the 
bank  and  its  depositor  had  continued  without 
diallenge  or  Interruption,  he  would  bare 
been  a  competent  witness  to  testify  to  the 
genuineness  of  the  signature.  But  the  state 
contoited  Itself  with  an  Identlflcatlcm  by 
comparison,  and  the  witness  nelttter  quallfled 
himself  as  u  expert,  nor  as  competent  to  es- 
tablish the  standard  <tf  comparism.  So  tar 
as  the  record  in  this  case  goes  the  cashier  of 
the  bank  waa  aa  modi  a  atranger  to  Oie 
transaction,  and  to  the  handwriting  oC  the 
appellant  as  any  witness  called  to  ezpresa 
an  opinion  npoi  Oie  handwriting  on  the 
checks  would  have  been. 

6.  Appelant  contoids  that  the  testimony 
was  Insoffident  to  sustain  Out  rerdict.  We 
have  read  the  record,  and  are  quite  convinc- 
ed tbat  tin  oonrt  ocnumltted  no  errw  In 
oTwndlng  a  motion  tor  a  new  trial  upon 
that  grotmd.  It  Is  true  that  aroint  made 
out  a  case  that  would  make  It  seem  unlikely 
that  he  would  commit  the  crime,  but  the 
credlUllty  of  his  witnesses  was  tor  the  Jnry. 

Beversed  and  remanded  for  a  new  trlaL 

MAIN,  C.  J.,  and  MITCHELL,  TOLMAN, 
and  MACKINTOSH,  33.,  concur. 
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UAU8ETH  T.  SLATDISN.    (N<k  14940.) 

.Snpnme  Conrt  of  Wadiington.  D«&  28, 1018.) 

Apfku.  and  Brbob  «=»dl4— Statimirt  or 
Facts— Cketdtioaxion. 
Under  R«m.  Code  im,  H  389,  391,  xelatinc 
to  the  certificatloii  of  ttM  statement  <rf  facts,  a 
■tatement  of  fscta  mit  certified  hy  the  trial 
Jtidffe.  aa  containins  all  Uie  material  fact  mat- 
ten  in  pfoceedincs,  cannot  be  ecmeidered  on  tiie 
theor7  that,  no  objectiona  harinc  .been  filed 
thereby  it  moat  be  deemed  agreed  to,  and  in 
aoch  cue  the  judgment  wiU  be  alBnud. 

Department  1. 

Aj^ui  from  Superior  Court,  Fierce  Coun- 
ty; W.  O.  Clua^Daiit  Judge. 

Action  by  Hans  Matueth  against  B.  H. 

Slayden.  From  a  Judgment  for  defrndant, 
plaintiff  appeals.  Affirmed. 

Browder  Brown  and  J.  W.  A.  Nichols,  both 
of  Tacoma,  for  appellant 

Qordon  ft  Basterday.  of  Tacoma,  for  re* 
apimdent 

CHAi>WIGE;j.  PlalntUtluw  appealed  from 
a  Judgment  altered  on  the  verdict  of  a  Jury. 
Tike  errors  uaigned  are  In  the  giving  of  cer- 
tain instructions  and  In  refusing  to  give  cer- 
tain InstTuctlcHis  reQuested  by  the  idaintlff. 
The  plaintiff  has  brought  only  a  partial  state- 
ment of  facts  to  this  court.  The  trial  Judge 
has  not  certified  that  the  atatment  contains 
all  the  material  facta,  matters,  and  proceed- 
ings occorring  In  the  cauae,  and  defendant 
inslats  that  the  court  will  not  pass  upon  the 
errors  assigned  under  the  authority  of  Mor- 
gan T.  Bankers*  Trust  Co.,  63  Wash.  470, 116 
Pac.  1047.  See,  also.  Weld  t.  Wheeler,  90 
Wash.  178,  156  Pac.  748. 

Plaindff  contends,  howerer,  that,  having 
filed  all  that  part  of  the  record  which  he 
draued  FPflt^fl^  as  a  statement  of  £act,  and 
no  obJectl(«ui  having  been  filed  ttiereto,  the 
pw^yoacd  statement  "shall  be  deemed  agreed 
to^"  and  that  the  statute  xsovldlng  that  in 
■adk  case  the  statement  "ShaU  be  certified  by 
the  Judge  at  the  lnstan<»  of  Mtber  party," 
and  the  judge  having  certified  that  "the 
foregoing  statement  of  taxtA  to  which  this 
certUcate  Is  atta<died  and  the  mattm  and 
proceedlngB  embodied  therein  are  matters 
and  proceedings  occurring  In  the  said  cause 
and  on  the  trial  thereof  and  the  same  are 
ber^  made  a  part  of  the  record  therein," 
Is  a  soffldent  comi^ance  with  Bern.  Code,  | 
389,  and  that  It  Is  our  duty  to  treat  the 
Btfttanent  as  a  oonqdete  statement  ot  all  the 
noatelal  facts  and  to  consider  the  errors  com- 
plained of  in  the  litfLt  of  the  statement  which 
wtt  hare  before  us. 

Sat  to  BO  hold  would  be  equivalent  to  a 
holding  that  no  cerUflcate  of  the  trial  Judge 
is  necessary  where  no  amendments  have  been 


proposed.  That  audi  a  luddlng  la  beyond  the 
power  of  ttk6  court  la  made  plain  by  r^rrlng 
to  Bank  Code!  1 881,  wherdn  the  form  of  the 
certificate  is  suggested.  The  statute  requires 
that  the  Judge  shall  In  all  cases  certify  as  to 
the  mat^riall^  of  the  &cts,  matt^  and 
proceedings  occurring  In  the  cause  "or  (as  tlie 
case  may  be)  such  tiiereof  as  the  parties 
liave  agreed,  to  he  all  that  are  material  there- 
in." A  reading  of  these  two  sections  makes 
it  dear  b^ond  the  pwadventure  of  a  doubt 
that  wiietiier  the  statement  is  Impliedly 
agreed  to  under  section  880,  or  is  agreed  to 
in  writing,  or  by  stlpulatlaii  In  open  court, 
it  la  essential  that  the  trial  Judge  certify  that 
the  record  contains  all  the  material  facts,  mat- 
ters, and  proceedings  before  this  court  will 
consider  any  claim  of  error  predicated  there- 
on ;  for,  "even  thougb  the  appeal  be  present- 
ed iQKm  agreed  statoarat  of  facts,  it  is  neces* 
sary  that  it  be  properly  certified  by  the  trial 
court.**  State  v.  Baxter,  78  Wtsah.  400,  139 
Pac.  196,  dtlng  State  ex  reL  Hermer  v.  Ar- 
thur,  7  Wash.  868.  85  Pac  ISO,  and  State  v. 
Malnes,  26  Wash.  160,  66  Pac.  4SU 

The  oontoitiiin  made  by  plaintiff  was  made 
In  the  case  of  In  re  Holbart»'s  Estate,  88 
Wash.  190,  80  Pac.  294,  as  will  be  seen  by 
reference  to  the  dlsseotlng  opinion  of  Bod- 
kin, Judgb  But  the  court,  adhering  to  its 
fbnner  intezpntatkm  of  the  statute,  held  that 
we  will  in  all  audi  cases  be  controlled  by  the 
oertiflcate  of  the  trial  Judge  a&d.  if  It  does 
not  there  appear  that  all  matolal  facta,  mat- 
ters, and  proceedings  are  contained  in  the 
statement  of  facts,  wHl  refOse  to  CMuskLer  it 
In  Taylor  t.  Andna,  88  WaSb.  684, 14B  Pac. 
001,  we  said: 

"The  certiflcate  Mng  inanffident,  tiie  court 
will  not  look  into  the  inropoeed  itatement  of 
facta  and  attempt  to  determine  from  its  con- 
tents whether  it  does  In  fact  contain  all  the 
material  facta  and  proceedings  neceasaiy  to  a 
consideration  of  tlie  point  involved.  Had  the 
oertiScate  contained  a  atatonent  tliat  there 
were  embodied  la  tiie  atatement  of  facta  all  the 
material  facta,  matters,  and  proceedings  not 
already  a  part  of  the  record  whidi  were  neces- 
sary to  a  determination  of  the  question  Involved, 
a  dUfereat  queation  would  be  pteaented." 

In  this  case  the  court  followed  State  ex  rel. 
MlUer  V.  Seattle.  46  Wash.  691,  89  Pac  162: 

"It  is  neither  certified  that  the  atatement  be- 
fore oi  contains  all  the  material  matters  and 
proceedings  occurring  in  the  cause  wliiidi  are 
not  already  a  part  of  the  record,  nw  that  it 
contains  sudi  hereof  as  the  parties  have  agreed 
to  be  all  that  are  material  therein.  The  stat- 
ute makes  it  the  duty  of  the  trial  judge  to  ao 
certify  when  anch  are  the  facts.  *  *  *  In 
the  absence  of  anch  a  certiflcate,  it  most  there- 
fore be  presumed  that  the  statement  doea  not 
faidnde  all  the  material  facts,  and  we  are  thus 
advised  that  all  the  material  facts  whidi  were 
before  the  trial  court  and  which  contrdled  ita 
action  are  not  before  ua." 
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This  1b  a  boldlng,  aa  we  now  hold,  that 
whether  the  statement  be  settled  by  the 
court,  or  agreed  to  expressly  or  Impliedly  by 
coonsel,  the  Judge  mnst  nevertheless  certify 
to  the  materiality  of  the  facts  contained  in 
the  statement  See,  also,  Ddler  t.  Long  et 
al.,  96  Wash.  8T2, 165  Pac.  98. 

Wherefore  upon  the  anthorlty  of  Morgan 
T.  Bankers'  Trust  Oo.,  snpra,  the  judgment  of 
the  lower  court  la  affirmed. 

MAIN,  G.  and  MACKINTOSH  and 
TOIiHAN,  JJ.,  concur. 


PETE3SON  et  sL  T.  MORRIS  et  nx. 
(No.  149Sg.) 

(Supreme  Coort  of  Washingtim.  Dec  28, 191&) 

1.  Pabtwehship  «=»213(1)— Aonow  by— Ab- 
suiiBD  Name— FiuNQ  or  Cebtificate. 

Complaint,  aUeglDg  that  plaintiffs  "have 
heretofore  filed  with  the  county  clerk  of  King 
county  thdi  business  certificate  showing  their 
ownership  of  such  bttalness,**  hM  snffident  al- 
legation of  compliance  with  Bern.  (3ode  1916,  H 
8369-8878,  to  ihow  that  plaintUts  an  entided 
to  bring  actira* 

2.  PABTifSBBsxp  4M216(1)— Aomir— Ismns 
AND  Pboot  —  Fnnia  or  CcBTtnoATB  or 
Nakb. 

Undw  Rem.  Code  1910,  If  8860-^878,  pro- 
viding tiiat  partsersbip  under  assumed  name 
shall  not  be  entitled  to  briiv  action  without 
alleging  and  proving  the  filing  of  certificate  of 
name,  a  partnership  failing  to  prove  sach  filing 
held  not  entitled  to  maintain  acti(»,  defend- 
ants  having  denied  mch  flUng  by  general  denial. 

Department  1. 

Appeal  from  Superior  Court,  fflng  (boun- 
ty; Mitchell  GUliam,  Judge. 

Acti<m  by  O.  D.  Peterson  and  another, 
doing  business  under  the  Ann  name  and  style 
of  tbe  Moon  Motor  Sales  Company,  against 
J.  C.  C  Morris  and  wife.  Judgment  for 
plaintlfFa,  and  defiendants  appeal.  Reversed 
and  remanded,  with  InstmctianB  to  dismiss. 

Weter  ft  Roberts,  of  Seattle,  tot  aroel* 

lants. 

James  H.  Kane,  of  Seattle,  and  B.  N. 
Eisenhower  and  Bates  &  Peterson,  an  of 
Tacoma,  for  respondoita: 

CHADWICK,  J.  Respondents  broo^t  this 
action  to  recover  damages  and  £or  monv 
had  and  received.  Be^ndents  are  par^ 
ners  doing  business  at  Tacoma,  in  Pierce 
county,  under  the  name  and  style  of  the 
Moon  Motor  Sales  Company. 

It  was  alleged  in  the  complaint  Qiat^ 

"At  all  times  bersln  mentioned  0.  B.  Peterson 
and  John  J.  Mallm  were  doing  bwtfness  under 


tbe  firm  name  and  style  f>f  Moon  Motor  Sales 
Company,  and  were  the  scde  owneis  of  the  bust* 

nesB."  * 

Appellants  demurred  on  tbe  ground  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  So  far  as  the 
record  goes,  it  seems  that  both  sides  assumed 
that  the  d«nurrer  raised  the  question  of  the 
capacity  of  the  plaintUfs  to  maintain  the  ac- 
tion under  the  provisions  of  out  statute 
which  provides  that  all  itersons  doing  busi- 
neaa  as  a  partnership  under  an  assumed 
name  shall  file  a  certificate,  setting  forth  the 
real  names  of  the  parties  interested  In  tbe 
partnership,  In  the  county  In  whlCfa.they  are 
ccmducting,  or  Intending  to  conduct,  their 
business,  and  that  no  person  or  persons  car- 
rying oo,  or  conducting,  or  transacting,  busi- 
ness as  a  partnership  under  an  assumed 
name,  shall  be  entitled  to  maintain  any  suit 
in  any  of  the  courts  of  this  state  without 
alleging  and  proving  that  such  person  or 
persons  have  filed  the  necessary  certlflcatc. 
Rem.  Code.  SS  8369-6373. 

Respondents  thereupon  took  leave  to 
amend  their  complaint  by  adding  the  words 
"and  have  heretofore  filed  with  the  county 
cleric  of  King  coon^  their  buainess  onrtifl- 
cflte  showing  their  ownership  of  such  busi- 
ness." 

Appellants  made  answer  as  follows: 

"In  answer  to  paragraph  1,  defendants  deny 
each  and  every  allegation  tiierein  ccmtalned,  ex- 
cept only  as  to  any  allegations  therrin  whidi 
may  be  admitted  In  the  afiSnnatiTe  answer  te 
plaintiff's  first  cause  Of  action." 

[1]  This  being  the  state  of  the  pleading 
appellants  contended  at  the  trial  that  the 
respondents  were  not  entitled  to  maintain 
the  action;  It  having  developed  that  the 
partnership  was  organized  to  do  business  is 
Pierce  county  and  that  it  had  no  business 
and  had  never  done  any  business  In  King 
county.  Tbe  trial  Judge  overruled  the  mo- 
tion of  appeOants  to  dismiss  npoa  tbe  the- 
ory, 88  we  may  assume  from  respondent 
brief,  that  the  objection  had  not  been  takm 
'by  demnrrer  or  answer.  The  complaint  as 
amended  was  not  demurrable.  It  was  in 
form  Boffldent  to  stand  aa  against  elOier 
a  genma  demurrer  or  a  demurrer  <m  t2w 
gronnd  that  plalntiir  had  no  legal  tepadtr 
to  sue. 

The  further  thewy  Is  advanced  that  On 
denial  Is  In  form  no  more  tiian  a  general 
doiial,  and  the  matter  relied  upon,  b^g  In 
bar  Mr  abatem«it  of  the  action,  cannot  be 
urged  under  that  fbrm  of  denlaL  We  have 
held,  under  the  statute  dted  above  and  tbe 
Btatnte  providing  for  the  filing  of  a  certtfl- 
cate  by  a  corporation  plaintiff  that  Its  annnal 
dues  bad  been  paid,  tiiat  tiie  objectim  will 
be  waived  It  It  Is  not  raised  by  demntrw  or 
by  answw.  Rothchlld  Broa.     Mahoncfy,  SL 
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Wash.  688,  W  Pac.  1031;  Pterwm  t.  North- 
era  PftclOc  B.  C(k.  61  Wash.  450,  112  Pac. 
609 ;  Hale  T.  Cliy  Cab.  Carriage  ft  Transfer 
Co.,  66  WadL  460, 119  Pac.  837;  Nortb  Star^ 
etc..  Go.  T.  Ahuka-TokoQ,  etc.,  Bx.,  68  'Waslu 
457,  123  Pac.  606;  Beaton  Tow  Boat  Oo.  r. 
Sesnon  Ga,  64  Wash.  310,  Xl<6  Pac  1083. 

But  it  seems  to  na  tbat  tUs  case  prasoitB 
more  tlian  a  qwetioa  of  ideadin(.  Undw 
ttw  atatnte  tt  ia  mo^ed  that  no  pertawah^ 
doing  bwlneaa  under  an  assomod  nam*  aball 
fwintaii*  an  action  without  alleging  and 
proTlng  thftt  It  baa  compiled  frtth  tSte  law. 
Having  tendered  tba  Issue,  It  was  Incumbent 
UEKm  the  plalntlfl  to  sustain  all  <tf  the  mate- 
ria! fiiets  npcm  whldi  tt  relied  for  a  recoT- 
ery.  Ihe  ^ro^  entltely  failed.  It  waa  sug- 
gested at  the  trtal  that  a  oertlflwca  had 
beoi  filed  In  King  eonnty;  bat  It  waa  not 
Mteied  In  evldance,  norwoold  It  have  availed 
zMpondent  anything  If  It  had  been  so  of- 
fered. Tin  court  haa  heretofore  cmd  pitted 
Itadf  to  Ow  fMm  'Ot  pleading  emphigvd  in 
tiie  answer. 

It  waa  held  In  Town  of  Denver  v.  8p(Aane 
Vans,  7  Wash.  226, 64  Pac  226,  that  the  le- 
gal capacity  of  a  idalnttff  ml^  be  raised 
under  this  form  of  a  denial,  and  under  a 
like  dmial  the  plaintiff  was  put  to  its  proof 
as  to  every  aUegatloD  material  to  Its  cause 
of  actloD. 

The  court  says : 

"If  therefore  It  was  material  for  the  plalntiffB, 
in  order  to  state  a  cause  of  action  entitling  the 
town  of  Denver  to  the  relief  sotu^t,  or  to  any 
relief  whatever  (and  we  tidnk  It  was),  to  allege 
the  ooiporate  extotwoe  of  said  town,  we  ate 
ef  tlie  opUon  ttet  the  deoials  In  the  aaswev 
were  tofflcient  to  emtravert  that  fact,  and  to 
require  proof  thereof." 

If  this  be  BO,  and  we  are  not  disposed  to 
question  it  at  this  late  day,  it  follows  that 
there  was  In  ttds^aae  a  complete  f&Ilnre  of 
proof. 

In  Nortii  Star  Trading  Co.  v.  Alasfea-Tu- 
kon,  etc.,  Ex.,  68  Wa^.  467, 123  Pac.  605,  the 
question  of  the 'capacity  of  the  platntift  to 
SQC  came  up  at  the  trial  under  a  denial  of 
the  allegation  tbat  the  plaintiff  corporatl<m 
had  paid  its  Itc^iae  tax.  No  proof  was  of- 
fered showing  payment,  and,  the  defendant 
having  declined  to  admit  payment  or  waive 
the  proof  thereof,  the  court  held  that  the  ac- 
tion could  not  be  maintained. 

In  Thompson-Spencer  Co.  v.  Thompson, 
61  Wash.  547,  112  Pac.  655,  the  thought  that 
the  capacity  of  the  plaintiff  rested  in  the 
statute,  rather  then  in  some  rule  of  practice, 
and  might  have  been  taken  advantage  of 
under  a  motion  to  dismiss  at  the  trial  If  the 
defendant  had  employed  a  specific  objection 
upon  that  ground,  rather  than  a  general  ob- 
Jectlon  that  the  evidence  introduced,  did  not 
show  a  right  of  recovery.  Indicating  thai; 
la  tlie  absoice  of  a  demurrer  or  answer  (the 


issue  in  that  case  having  been  Craved  before 
the  law  waa  enacted),  the  objection  shooM 
have  been  so  taken  that  the  omission  might 
have  been  supplied  by  proof  on  the  MaL 

[t]  Being  convinced  that  the  issiw  is  &lr- 
ly  drawn  by  the  pleadings  and  that  the  ca- 
pacity of  the  respondent  to  sue  is  as  madi  a 
matter  ot  ptaol  aa  of  pleading,  we  hold  Oat 
the  action  cannot  be  maintained. 

The  aipeUant  having  set  up  an  affirmative 
deteiMS,  and  the  court  having  found  Counter- 
claims in  favor  of  respondeots  that  oveT- 
oome  the  findings  In  favor  of  app^lanta,  the 
appdlanta  wlU  take  nothing.  N<wth  Star 
TnuUng  Co.  v.  Alaska-Yokoo,  etc,  Ex.,  su- 
pra. 

Beversed  and  remanded,  with  Instmctl&iia 
to  dismiss. 

MAIN,  C.  J.,  and  TOI/UAN,  MtTOHBUi, 
and  1CA<X7MT0SH,  JJ.,  ccxicnr. 


PICEERINO  et  ux.  V.  BOBDBB  et  aL 
(No.  IBOSa) 

(Supreme  Court  of  Washington.  Dea  28, 1918.) 

1.  EviDBHox  «n»44S— Pabol  Bnnnraa  Hulb 
— WmnaK  Oomtraot. 

Where  a  written  contract  is  ambiguons  or 
obsooze  in  >ti  meaning,  the  sBrronadiog  cireum* 
stances  may  be  tnquind  Into  for  the  porpoee  of 
ascertaining  what  was  within  the  om^onplatloB 
of  the  parties  and  what  the  contract  was. 

2.  EvinXROB  «=»40S(1),  400  —  Paboi.  —  Bs- 

OXm— BXLBABE. 

A  receipt  or  release  is  not  a  omtract  <» 
evideoce  of  a  contract^  and  may  be  explained  or 

ccHitradicted  by  parol  evidence. 

Z.  AsaiGininnTs  roa  BxmErzT  or  OaLomm 
«=»363—BlrracT—RmLKABE— Bight  to  Rx- 

TOBN  OF  COLLATEKAI.. 

An  aaalgnment  by  corporation  and  its  sole 
Bto<^older,  who  had  become  individaally  liable 
for  a)Tporate  debts,  together  with  the  rdeaae  by 
creditor  to  whom  the  stockholdar  had  ^vea  col- 
lateral securi^,  Md  not  to  release  the  col- 
lateral*  thou^  the  cnditor  accepted  dividends 
tm  the  entire  debt. 

4.  AssiemcBiffTs  fob  Bnmnr  or  OasDnoaa 
^»S66— BaCEiPT  or  Divii>XHna~Enn»— 
DxeoBAXOX  or  Collatkbu.. 
Where  a  corporation  and  its  sole  stodthold- 
er  made  an  aesignmait  fw  creditws,  and  a 
credits  who  had  coUatecal  received  dividends 
upon  the  fall  amount  of  his  daim  before  resort- 
ing to  the  ooUateial,  heid  that,  aa  other  cred- 
itors acquiesced  and  the  sole  stot^holder  was 
benefited,  neither  could  object 

Department  1. 

Appeal  from  Siqteilor  Court,  Whatcom 
County;  Augustus  Brawl^,  Judge. 
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Action  by  J.  X*.  Filtering  and  wife  against 
Victor  A.  RoedOT  and  another.  From  a  jodg- 
mtsat  for  defoidants,  plaintUh  appeaL  Af< 
flrmed. 

R.  W.  Grene,  of  BtiUlngham,  for  appd* 

lants. 

Satber  &  livesc^,  of  BeUlngham,  tot  ra- 

BpoaA&ittL 

TOUfAN,  J.  In  April,  191S,  a^Kllant  J. 
L.  Pickering,  who  bad  theretofore  been  one 
of  the  stockholders  of  the  Pidcerlog  Hard- 
ware Company,  a  corporation,  acquired  all 
of  the  capital  stock  of  that  corporation,  for 
which  purpose  he  borrowed  $7,700  from  re- 
qtondent,  and  evidenced  the  debt  by  a  note 
for  that  amount,  signed  by  the  corporation 
and  by  hlmstiU  IndlTidnally,  and  pledged 
as  collateral  security  therefor  250  shares  of 
the  corporate  stocft.  In  Febroary*  1919.  re- 
spondent made  a  further  loan  of  ^,500,  evi- 
denced by  a  note  for  that  amount,  also  sign- 
ed 1^  the  corporation  and  Flckeilng,  and, 
as  collateral  security  therefor,  Pldcerlng  as- 
signed to  reqwndent  a  life  Insurance  policy, 
a  real  estate  contract  covorlng  the  property 
occupied  by  him  as  a  homestead,  gave  a  bill 
of  sale  of  an  automobile,  and  deeds  corav 
Ing  two  pieces  of  real  estate  which  belonged 
to  the  corporation.  In  Febmaiy,  1917,  the 
corporation  was  without  funds  to  pay  Its 
otdigatlons  In  the  (ffdinary  course  of  busi- 
ness, and,  after  seme  unavallliv  n^^tlAtUnu 
looking  toward  the  taking  over  ot  the  busi- 
ness by  the  respondent  and  the  settlement 
him  of  the  claims  of  other  creditors,  an 
assignment  was  made  by  the  corporation  and 
by  FlcJEering  to  the  Seattle  UtoVhants*  As- 
sociation. The  ass^cnment  was  In  tb»  usual 
form,  except  tiiat  It  was  therein  provided: 

"It  la  understood  and  agreed  that  all  creditors 
■hall  accept  the  proceede  of  this  assignmeiit  in 
full  settlement  of  their  accounts,  and  their  ac- 
ceptance of  benefits  hereimder  shall  eonstitate 
a  foU  rdeaMi." 

And  also  the  assignment  purported  to  con- 
vey to  the  assignee  all  of  the  proper^  of  the 
asslgnora,  exc^)tlng  only  the  homestead  here 
in  controversy,  and  household  goods  and 
wearing  appar^  exempt  by  law.  Flckerli^ 
■uirendered  no  prc^erty  uaOier  the  asidgn- 
ment,  exceptii^  only  the  200  shares  of  the 
capital  stock  of  the  o(»poration  irtedged  to 
reqModat  as  security  for  the  97,700  note; 
and  the  only  ai^Arait  purpose  of  his  Jointly 
In  the  assignment  was  to  secnro  a  dlsdiarge 
from  the  obligations  which  be  had  assumed 
on  behalf  of  Qie  corporation.  Tbe  assign- 
ment was  drawn  by  respondent's  attorney, 
but  respondent  was  In  California  at  the  Ume. 
and  bad  no  personal  knowledge  of  the  provi- 
sions therein  contained  which  have  Just  been 
pointed  out.  After  respondent  returned 
from  California,  and  while  confined  to  his 
home  by  illness,  hb  cm  Hanb  -21,  1017,  exe- 


cuted proof  and  astfgnmcnt  ct  his  ^im  to 
the  assignee,  and  a  formal  rdease  of  J.  L. 

Pickering,  as  follows: 

"In  omsideration  of  the  assignment  ot  Pid^- 
ering  Hardware  Gmapauy  and  J.  L.  Ptdtering 
of  all  their  assets  not  «empt  from  «cecution 
to  Seattle  Merchants*  Association,  a  corporv 
tlon,  for  the  benefit  of  creditors,  and  in  fnrther 
conslderaUoo  of  our  shariDg  in  the  proceeds  ot 
said  assignment  pro  rata  with  the  other  cr«d- 
itois  In  the  ordv  of  priority  provided  by  law, 
the  nndendgned  hereby  grants  to  said  J.  I*. 
Pickering  a  complete  release  from  all  indebted- 
ness to  the  ondersigned. 

"Daled  at  Bellingham,  Wash.,  this  2l8t  day 
of  March,  1017.  Victor  A.  Boeder." 

These  Instruments  appear  to  have  been 
prepared  and  sent  to  reiQioiident  by  the  as- 
signee, and  to  have  been  executed  without 
reading  or  other  cnmlDation.  upon  the  sup- 
position that  th^  were  purely  format  Dur- 
ing all  of  this  time,  and  until  the  sale  of  the 
merdhandlse  assets  to  othera  some  time  la- 
ter, it  appeara  to  have  been  understood  be- 
tween FlAerlng  and  respondent  that,  if  the 
merchandise  assets  could  be  porchased  from 
the  assignee  at  a  satisfactory  price,  reqrand- 
ent  should  buy  than,  and  a  new  bnalness  ai- 
terprlse  dionld  be  oi^nlied  In  whkfti  botli 
Pidiering  and  rewondent  should  be  int«^ 
ested.  Early  In  May  the  merdiandlBB  was 
sold  to  othera  ftt  a  price  above  that  whfdi 
respondent  was  willing  to  pay,  and  diortly 
thereafter  Hckering  for  the  flrat  time  assert- 
ed a  light  to  the  oollateral  which  he  had 
pledged  to  secure  the  peymmt  of  the  |S,600 
note,  and  demanded  ita  return  to  him.  Hbe 
donand  was  refDsed.  Bfesq>«ident  about 
that  time  recdved  from  the  assignee  a  divi- 
dend of  40  per  cent  upon  his  dalms,  and 
Pt(^a1ng  then  brou^^t  this  action  to  re- 
cover the  collateral.  By  way  of  defense  and 
countordalm,  respondeat  demanded  the  fore- 
closure of  his  lien  upon  me  collat«-al'  and  a 
judicial  aale  th«%of.  From  a  Judgment  la 
favor  of  respondent,  Uils  appeal  is  prose- 
cnted. 

[1,2]  Appellant  contends  ttiat  the  assign- 
ment and  release  by  respondent,  being  writ- 
ten Instruments,  cannot  be  varied  by  parol 
testimony,  and  that  the  two  construed  to- 
gether diow  an  abs<4ute  discharge  of  the 
debt  which  the  collateral  was  given  to  se- 
cure, and,  if  the  debt  is  discharged,  the  col- 
lateral is  thereby  released.  Whera  a  writ* 
ten  contract  is  ambiguous  or  obscure  In  Its 
meaning,  the  surrounding  circumstances  may 
always  be  Inquired  into  for  the  purpose  of 
ascertaining  what  was  within  the  contem- 
plation of  the  parties  and  what  the  contract 
Is.  Pennsylvania  Mttf.  Inv.  Co.  v.  Slmms, 
16  Wash.  243,  47  Pac.  441.  But  In  any  event 
a  receipt  or  release  Is  held  not  to  be  a  con- 
tract or  evidence  of  a  contract,  and  may  be 
explained  or  contradicted  by  parol  evidence. 
Allen  V.  Tacoma  Mill  Co.,  18  Wash.  216,  51 
Pae.  872. 
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[I]  'Om  trial  «nirt.  afptnutiy-  having 
tbeie  luUuUdes  In  mlndi  recelvfld  avldencs 
(tf  ftU  Um  anzTOundlJig  dreamBtaaoet,  and  of 
variona  oknTenatlons  and  Inteiriews,  in 
whldi  it  ia  claimed  appellant  after  tbe  aa- 
signment  reoognised  raqxmdaif  a  rlgbt  to 
tbe  collatwaL  But  ta  oar  viav  of  (be  cassb 
this  ffvidenca  la  largely  Immaterial.  If  xe* 
qmndent  be  helA  to  be  a  party  to  the  aaalgn- 
ment,  and  bonad  its  terma,  tben  what  la 
tbe  meaning  of  tbe  cUnse  proTldlng  that  an 
aoc^tanoe  of  boviflta  shall  be  a  full  rdeaae? 
Clearly  it  U  not  intended  that  all  debto  shall 
be  dladiarged  by  tlie  execution  of  the  aa- 
slgnment.  aa  that  result  is  dented  by  ttie 
words,  *^eGeptanoe  of  bweflta."  And  there 
can  be  no  doubt  that  the  debt  ezlats  for  the 
purpose  of  participating  In  all  dividends,  and 
If  the  debt  exists  for  that  purpoee,  there  be- 
ing nothing  in  the  aseignment  Inconsistent 
therewith,  it  also  exists  for  the  purpose  of 
exhausting  all  collateral  pledged  priw  to 
and  antedating  the  assignment.  So  accepting 
tbe  rule  that  the  terms  of  a  written  Instru- 
ment cannot  be  rarled  by  parol  evidence,  the 
fact  that  the  deed  of  assignment  does  not  by 
Its  terms,  or  by  necessary  Implication,  re- 
qalre  the  creditor  to  surrender  his  previous- 
ly acquired  collateral  before  participating 
In  the  benefits  of  the  assignment,  or  at  any 
other  time,  or  at  all,  la  fatal  to  appellanta 
canaew  Nor  doea  the  release  add  anything 
to  the  terms  of  the  assignment  There  was 
no  consideration  for  it  except  the  assign- 
mrat.  It  was  executed  only  to  comply  with 
the  terma  of  the  asfdgnment.  It  was  not 
even  delivered  to  appellant,  but  was  filed 
with  the  asatgnee  as  showing  acceptance  of 
the  asslgnmwt  by  respondent.  In  any  event, 
It  does  not  purport  to  be  a  annwder  or  re* 
leaae  of  the  collateral,  and  no  snnrander  of 
the  collateral  was  ever  made. 

But  if  It  be  argued  that  In  the  preamble  of 
the  assignment  the  IntCTtlon  to  avoid  the 
ivevlonsly  given  collateral  is  to  be  Inferred 
from  the  recttal,  "Whereas  said  assignors 
desire  to  pay  each  of  their  creditors  equally 
and  ratably  and  without  the  intervention  of 
legal  proceedings,  and  without  any  priority 
of  any  l^lnd  other  tlian  that  provided 
law/'  tbe'  answer  Is  equally  plain.  This  col- 
lateral waa  jdedged  at  the  time  the  loan  was 
made,  irtien  corporation  debtor  was  a 
going  ooncem,  and  there  Is  no  hint  that  el- 
thCT  tbe  corporation  or  Pickering  was  then 
Insolvent,  The  transaction  when  made  waa 
legal  and  enforoeatde,  whether  measured  by 
the  Bankruptcy  Act  (Act  Gong.  July  1,  180S, 
c.  541,  30  Stat  544  [D.  S.  Comp.  St.  H  9585- 
M50])  or  the  trust  fund  theory,  and,  being 
valid  when  mad^  it  became  a  priority  which 
an  laws  realize.  SnCh  a  lawful  priority, 
ve  thli^,  ia  expreasiy  recognized  by  the  lan< 
guage  of  the  aaslgnment  above  quoted,  and, 
if  not,  It  la  auch  a  priority  aa  can  only  be 


waived  or  nleaaed  liy  aone  aot  er  acts  ahow- 
Ing  a  dear  Intention  so  to  do.  - 

[4]  Some  conteidlon  ia  saade  that  respond- 
ent by  receiving  dividends  upon  the  full 
amount  ot  hla  claim  before  having  rahansted 
hia  collateral  haa  tboa  been  ndawfnlly  pre- 
ferred. But  aside  from  the  fiict  that  re- 
qpondent  appeara  to  liave  followed  this 
conrae  at  the  request  of  aiifKllant,  and  that 
it  waa  unqneetionably  an  advantage  to  ap- 
pellant that  he  do  ao,  because  tliereby  the 
claim  against  the  collateral  was  reduced  by 
$1,000^  It  also  a];q;>ears  that  the  creditors, 
who  alone  mli^t  complain,  were  fully  advis- 
ed of  teepondent'a  collateral  before  any  divi- 
dend was  paid;  that  respondent  then  sur- 
rendered the  deeds  covering  the  corporate 
real  estate,  which  had  also  been  pledged, 
and  the  creditors  acquiesced  In  the  situation 
and  took  no  steps  to  protect  their  rights. 
The  attempt  to  intervene  long  after  the  case 
was  tried  In  the  court  below  was  not  timely. 

Finding  no  error,  the  Judgment  appealed 
from  la  affirmed. 

MAIN,  a  J.,  and  MACKINTOSH,  CHAD- 
WICK,  and  MITCHBLU  JJ^  concur. 


JOHN  DAVIS  A  CO.  v.  MILLER  et  aL 
(No.  14600.) 

(Supreme  Court  oS  Wa^higton.  Dec.  18, 1918.) 

1.  iMJVHonoir  •a>56— I^scLoauBa  or  Taaitt 
SnsRB. 

Equity  will  protect  agalnat  unwarranted  dis- 
clooare  of  trade  secret^  confidential  communica- 
tions, and  the  like. 

2.  InJi7ironoir  ^a>5S-TBAnx  SxonrFa— Uaa 

OW  BT  FOBMXB  BkPLOTA. 

Plaintiff,  having  estaUlslMd  real  esUte  bnst- 
nesB,  was  entitled  to  Injunction  nstrainior  for- 
mer rental  department  manager,  who  waa  fa- 
miliar with  plaintUfs  business  secrets  and  confi- 
dential  matters  and  had  severed  relations  with 
plaindfl  to  engage  in  competing  bushieBS  and  had 
names  of  plaintiETB  cnstomera  ]n  his  mind  and 
access  to  their  addresses,  from  soliciting  plain- 
tiff's costomers  and  using  his  knowledge  of 
plaintiff's  basiness  as  a  reason  why  such  cus- 
tomers sheold  transfer  their  bnsiness  to  him. 

8.  Injunction  •&=>127— Action— Dibclosubk 
or  Tbade  SiCBExa— Evidence. 
In  an  action  to  enjoin  former  employ^  from 
making  use  of  trade  secrets  and  knowledge  of 
I^intUfs  bosineas  in  solicitation  of  {4aintlff's 
customers,  evidence  of  what  took  place  at  daily 
cM^CBtial  meetings  of  piaintifl's  president,  de- 
fendant, and  another  employ^,  at  wldch  couOden- 
tlal  matters  were  discussed,  Aeld  admissible. 

Department  1. 

Appeal  from  Superior  Ckmrt,  King  County; 
Walter  M.  French,  Judge. 
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Action  hy  Jdbn  Davis  &  Co.  against  Yin- 
cent  D.  Miller  and  another.  Judgment  of  dis- 
missal, and  plalntllE  appeals.  Beversed  and 
remanded,  wltb  dlrectlona. 

GarkedE  &  MeDffioald,  of  Seattle^  for  mp^' 
lant 

Kerr  it  M^Sord.  of  Se«tUe^  for  reepondenta. 

MAIN,  O.  J.  33ils  action  was  brou^t  for 
the  purpose  of  securing  an  Injunction  against 
the  defendants  restraining  them  from  solicit* 
ing  the  customers  ct  the  plalntifT.  At  the 
omdnslon  of  the  platntlfrB  erldeac^  the 
trial  court  granted  a  n<Hi8ntt  and  altered  a 
Judgment  dismissing  the  action.  EYinn  this 
Jfidgment  the  appeal  Is  prosecuted. 

The  case  has  heretofore  been  tiedon  this 
court  (State  ex  t&.  Davis  t.  BopeiiOT  Court,  95 
WaiAi.  258, 163  Fac.  76{0  and  it  is  only  neces> 
Bai7  here  to  state  the  fticta  briefly. 

J(An  DaTla  &  Ca,  a  corporation,  the  ai^l- 
lant,  for  many  years  prior  to  Uie  Institution 
of  tJOa  aCtiaa  was  engaged  in  the  real  estate 
buslneBs  In  Seattle.  This  business  constated 
of  four  dqiartmentt,  rental,  real  estate,  mort- 
gage loan,  and  Insurance.  In  the  testimony 
the  rental  department  Is  described  as  the 
"Hub"  of  the  bnslness.  The  respondent  Vin- 
cent D.  Miller  had  been  In  the  employ  of 
John  Davis  &  Go.  since  1900,  and  from  1908 
until  November,  1916  (when  he  left  that  com- 
pany), he  had  been  manager  the  rental 
department  In  the  absence  of  the  two  lead- 
ing officers  of  the  corporation,  Miller  acted 
as  manager  thereof.  Am  manager  of  the 
rental  department.  Miller  came  In  personal 
contact  with  many.  If  not  all,  of  the  princi- 
pal customers  of  the  bu^ess.  Immediately 
after  leaving  John  Davis  &  Co.,  MlUer  or- 
ganized the  Vlncoit  D.  MliUer,  Incorporated, 
a  corporation,  and  engaged  in  a  competitive 
business  with  his.  former  employer.  When 
leaving  the  employment  of  John  Davis  &  Co., 
he  induced  two  other  employes,  one  of  whom 
at  least  had  a  considerate  acquaintance 
with  the  customers  of  John  Davis  ft  Co.,  to 
become  mploySs  of  the  Vincent  D.  Miller 
company.  After  the  latter  company  had  be- 
gun business.  Miller  and  the  two  other  em- 
ployte  referred  to,  under  bis  direction,  began 
a  systematic  solicitation  of  the  customers  of 
John  Davis  &  Co.  to  leave  that  ctHnpany 
and  transfer  their  business  to  the  Vincent  D. 
Miller,  company.  In  the  few  weeks  that 
elapsed  before  the  Institution  of  the  present 
action,  a  large  number  of  the  customers  of 
John  Davis  &  Oo.  were  induced  to  transfer 
their  business.  Miller  had  a  personal  ac- 
quaintance with  these  customers  which  he  ac- 
quired while  employed  by  John  Davis  A  Co., 
and  in  soliciting  them  to  leave  that  company 
he  referred  to  the  fact  of  his  personal  ac- 
quaintance with  them  and  the  knowledge 
that  he  had  of  their  properties  wbldi  was  ac- 
quired during  his  emplojment  UUler,  when 


testifying,  stated  that  he  would  ccmtinue  to 
solicit  the  customers  of  John  Davis  &  Oo. 
unless  restrabied.  The  n^dtatton  was  both 
oral  and  by  means      letters  ov  trtegrams. 

It  was  the  practice  <tf  John  Davis  ft  Co., 
which  was  a  large  concern,  to  have  a  meet- 
ing of  all  of  its  enq>l07fiB  every  morning  fbr 
a  few  minutes,  at  whldi  meeting  Hlller  pre- 
sided. After  this  meettng  there  was  a  sec- 
ond meeting  attraded  iwly  by  John  Davis,' 
Miller,  and  one  otiier  onployd.  At  the  see- 
oaH  meeting  any  prospective  business  that 
was  not  thoni^t  best  to  be  discussed  around 
the  «^ce  gUKvally  wacs  conaldexfid.  Ah 
attempt  to  Inquire  folly  Into  what  farther 
tocSc  place  at  this  second  meeting  was  met 
with  an  objection  whtdi  was  sustained  by  the 
trial  court 

The  action  as  orlftlnaUy  brought  sought 
both  an  injunction  and  damages,  but  upon 
the  oral  argument  to  this  court  the  question 
of  damages  was  waived.  It  therefore  be- 
comes a  question  vrtiettier  the  app^aut  Is 
entitled  to  injunctive  relief. 

B^tore  proceeding  farther,  It  Should  bo 
stated  that  the  question  here  ts,  not  whether 
Miner,  b^ng  a  former  employ^  of  the  appel- 
lant, has  a  right  to  engage  In  a  competitive 
business  with  that  company  In  the  same  com- 
munity, nether  is  It  a  qnestion  whether  be 
has  the  right  to  tramact  any  business  tor 
the  formtf  customers  of  John  Davis  ft 
Go.  which  may  come  to  him  or  his  cmnpany 
voluntarily.  The  question  is,  however, 
whether  BlUler  has  a  right  to  solicit  Oie  cus- 
tomers of  John  Davis  ft  Od.  to  leave  that 
company  and  transfer  th^r  business  to  him, 
using  as  a  reason  therefbr  bis  persomil  a<v 
qualntanoo  with  them  whldb  he  aoqulred 
while  enqfl^ed  by  3obn  Davis  ft  Co.  and  the 
fact  that  he  thero  looked  after  or  managed 
their  business. 

[1]  There  Is  no  question  but  that  equity 
will  always  protect  against  the  unwarranted 
disclosure  of  trade  secrets,  confidential  com- 
munications, and  the  Ifte,  and  we  do  not  nn- 
derstand  this  proposition  to  be  controverted. 
There  are  a  numlwr  of  cases  holding  that 
the  Information  which  an  employ^  upon  a 
laundry,  milk,  or  tea  route  acquires  of  the 
names  and  addresses  of  his  employer's  cus- 
tomers, Is  confidential.  In  Stevens  ft  Co.  v. 
StUes,  29  R.  I.  399,  71  AU.  802.  20  L.  R.  A. 
(N.  S.)  933,  17  Ann.  Cas.  140,  the  defendant 
had  been  employed  by  an  optician  to  examine 
the  eyes  of  patients  and  prescribe  lenses. 
Before  leaving  this  employment,  he  copied 
from  the  books  or  records  of  his  employer 
the  names  and  addresses  of  those  customers 
for  which  he  bad  prescribed  while  in  that 
employment.  After  severing  his  connection 
with  his  employer,  he  sent  circular  letters  to 
the  persons  whose  names  and  addresses  be 
had  thus  acquired,  soliciting  their  patron- 
age and  business  for  a  competitor  ixt  his  for- 
mer tfnployer.  It  was  then  said: 
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"It  fa  adndtted  tluit  the  Tespondent  was  in  the 
employ  of  the  complainant  iu  its  store,  exsmlo- 
ing  the  a;es  of  patron*,  prescribing  gkBses,  and 
malnnjr  records  of  the  caaea  ezamtned  and  treat- 
ed, aa  also  of  prescriptions  which  cama  to  the 
Kture  from  phjatciana  outside.  We  do  not  aee 
how  aacb  Klations  can  be  considered  as  other 
than  confidentiaL  As  to  the  abimicr  of  an 
asreement  not  to  enter  into  competition  with  the 
complainant,  it  is  sufficient  to  say  that  the  de- 
cree does  not  enjoin  soch  action  on  the  part  of 
the  respondent.  Particular  itreas  is  laid  upon 
.  the  claim  that  the  only  names  copied  from  com- 
plainant's lists  were  those  of  customers  whom 
the  respondent  personally  examined,  and  it  Is 
argued  that  to  copy  and  nae  sndi  a  list  of  names 
is  not  a  breaidi  of  trast  or  a  breach  of  con* 
fidenee.  The  argument  does  not  commend  Itself 
to  us.  It  is  dementary  that  what  is  done  by 
the  agent  in  the  course  of  bis  employment  is,  in 
the  legal  sense,  done  by  the  master  himself.  The 
respondent  could  have  no  more  right  to  copy  rec- 
ords made  by  himself,  while  acting  for  the  com- 
plainant, than  he  would  bare  to  copy  any -other 
records  of  the  eomplafauuit  to  whidi  he  had  ao> 
cess." 

In  Bobb  T.  Green,  2  Q.  B.  Dlvtrion  (188S) 
315,  the  plalntUf  was  a  dealer  tn  live  game 
and  eggs.  For  Oie  purpose  of  cariTlDg  on 
tUa  biulness  lie  occui)led  what  was  called 
"game  farms."  The  deftodant  for  a  time 
was  manager  ot  the  business  and  while  in 
that  employmoit  copied  a  list  of  the  mimes 
and  addresses  of  the  customers.  Subsequent- 
ly the  defoidant  became  associated  with  a 
riTal  boslneas  and  sought  to  scdldt  the  cus- 
tMnera  of  Us  formor  emvioyw.  It  was  there 
held  that  It  was  an  Implied  term  of  the  con- 
tract of  service  that  the  def^idant  would  ob- 
serve good  faith  towards  his  master  during 
the  existence  of  the  ccmfldentlal  relaUons  be- 
tween them,  and  that  the  defwdanfs  conduct 
was  a  breadi  of  that  contract. 

Rnnning  through  the  cases  will  be  repeat- 
edlr  found  the  statement  that  where  an  em- 
ploye, after  sererlng  his  comiectiOD  with  his 
former  ^ployer,  mabes  use  of  trade  secrets 
or  confidential  Information,  which  he  acquir- 
ed during  his  employment,  In  a  competitlTe 
bnslDess,  It  results  In  what  Is  called  "unfair 
competition,"  and  will  he  restrained. 

In  each  of  the  two  cases  above  dted  It  will 
bo  noted  that  a  copy  was  made  and  taken 
away  when  the  employment  ceased.  In  this 
case  Miller  did  not  take  away  a  copy  of  the 
list  of  the  customers  of  John  Davis  &  Co. 
and  their  addresses,  but  he  testifies  that  the 
nsmes  of  tbe  customers  were  in  his  "head" 
and  be  knew  where  to  get  the  addresses; 
Whether  tbe  information  was  carried  away, 
first  having  been  reduced  to  writing,  or  car- 
ried away  in  the  memory,  can  make  no  dif- 
erence.  In  People's  Coat,  Apron  &  Towel 
Supply  Co.  V.  Ught,  171  App.  Dlv.  671,  157  N. 
T.  Snpp.  IS,  qmaUng  upon  this  question,  it 
was  said: 

"There  Is  no  svldence  that  Ught  had  s  writ- 
ten tiat  of  Umbb  (easCnners).  There  was  in  his 


head  «hat  was  SqolTalait  ^ey  were  on 
routes,  in  streets,  and  at  numbers  revealed  to 
him  through  bis  service  with  plaintiff.  Their 
faces  were  familiar  to  him,  and  their  identity 
known  because  of  sudi  employment.  He  had 
entry  and  Introduction,  and  stdidted  them,  not 
as  strangers,  hot  as  persona  known  to  him.  He 
used  what  he  had  gained  thmgh  plaintiff  to 
take  away  its  cnstMnors." 

[2]  In  the  present  case,  Miller  used  what 
he  had  gained  while  in  the  employment  of 
appellant  to  take  away  its  customers  and 
asserted  that  he  wotdd  continue  to  do  so  in 
the  future  unless  restrained.  The  bualnesa 
of  hts  fonner  employe  had  beoi  bnllt  vp 
through  many  years  1^  the  practice  of  in- 
dustry, expenditure  of  money,  and  the  exer- 
cise of  judgmoit  It  certainly  would  be  un< 
fftlr  competition  for  Miller  after  leaving  the 
empl<^ent  to  use  his  acqoalntance  Avith  the 
cnstonen  of  thnt  company  there  acquired 
and  the  knowledge  <tf  the  business  which  he 
there  transacted,  as  a  reason  why  sufdi  ct»- 
tomers  should  transfer  their  boslneaa  to 
htm  or  his  company.  In  our  ofiAnloB  tbe 
trial  court  ored  In  granttog  the  nonsuit. 

Certain  New  York  cases  have  been  referred 
to.  It  must  be  admitted  that  the  cases  refer- 
red to  In  the  New  York  Supplement  are  not 
entirely  harmonious.'  In  Boosing  v.  Dorman, 
210  N.  Y.  528,  103  N.  B.  1121,  a  Judgment  of 
the  Supreme  Court  of  that  state  in  favor  of 
the  defendants  was  affirmed  without  discuss- 
ing the  question.  In  that  case,  however,  It 
was  held,  as  pointed  out  in  the  Appellate  Di- 
vision of  the  Supreme  Court  (148  App.  Dir. 
824,  133  N.  Y.  Supp.  910),  that  the  defendant 
would  not  be  "perpetually"  restrained  from 
soliciting  customers  of  his  former  employer. 
The  question  of  the  duration  for  which  an 
injunction  might  properly  Issue  cannot  well 
be  considered  In  this  case  at  the  present  time, 
since  the  case  was  disposed  of  by  the  trial 
court  in  granting  a  nonsuit,  and  it  must  be 
returned  for  a  new  trial. 

13]  There  are  other  points,  two  of  which 
will  be  briefly  referred  to.  One  is  urped  by 
tbe  appellant,  and  tbe  other  by  respondent. 
The  appellant  claims  that  It  was  error  to 
refuse  to  permit  it  to  Inquire  Into  what  took 
place  at  the  second  meeting  above  referred 
to  in  the  office  of  John  Davis  &  Oo.  when 
there  would  be  present  only  Davis,  Miller, 
and  another  employ^.  This  t^tlmony  should 
have  been  admitted.  The  nature  of  Miller's 
relation  to  the  business  of  bis  employer  and 
the  knowledge  which  he  acquired  of  that  busi- 
ness and  ot  its  customers  while  there  em- 
ployed was  a  proper  subject  of  Inquiry.  It 
may  be  that  there  is  not  sufficient  merit  In 
this  point  to  Justify  a  reversal  if  the  case 
had  been  fully  tried,  but  since  the  case  must 
be  retried  it  seemed  best  to  suggest  tbe 
proper  ruling.  The  respondents  contend 
that  the  entire  action  was  predicated  upon 
the  charge  of  conspiracy  and,  since  that  fell- 
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ed,  tiie  court  was  jnatlfled  in  granting  the 
nonsait.  The  complalot  did  cha^  cmsplra- 
cy,  but  It  also,  aside  from  that,  stated  a 
cause  of  action  for  unfair  competitloD.  The 
case  of  Flessher  v.  Carstena  Patting  Co., 
81  Wash.  241,  142  Pac.  694.  is  not  In  point 
In  that  case  the  action  was  founded  upon 
negUg^ce  in  selling  poisoned  or  diseased 
meat.  In  submitting  the  case  to  the  Jury  the 
trial  court  dlaregarded  the  auctions  of  the 
complaint,  and  tostmcted  that  the  liaUlity 
of  the  defendant  was  to  be  determined  under 
the  provisions  the  pure  food  act  It  was 
there  held  that  the  character  of  the  action 
was  determined  by  the  allegations  of  the 
o^plalnt,  which  contained  no  mention  of 
any  violation  of  the  statute. 

Some  of  the  other  points  discussed  In  the 
briefs  would  be  material  if  either  the  ques' 
tion  of  damages  jor  of  conspiracy  were  still 
in  the  case.  Since  these  questions  are  not 
cow  pressed,  it  seems  unnecessary  to  review 
points  whldi  would  relate  to  them  alone. 

The  Jndgmoit  will  be  reversed,  and  the 
caose  remanded,  with  directions  to  the  sa- 
periw  court  to  grant  a  new  trbd. 

nrUiEraTON  and  OHADWICK,  JX,  con- 
cur. 


DRAINAGE  DIST.  NO.  8  OF  KINO  COUN- 
T7  et  aL  V.  HAGHIAS  HILL  GO. 
(No.  14887.) 

(Supreme  Gonrt  of  Washington.    Dee.  28^ 

1918.) 

1.  Naviqable   WatebS  ^>26(1)— Obstbuo- 

TION— iNjmrCnON— RXOHTS    of  DUUfAOl 

DiBTBlCT. 

In  suit  by  drainage  commisslonera  to  enjoin 
the  use  In  connection  with  defendanf  ■  logging 
operations  of  a  navlgaUe  river  which  was 
straixhtened  and  deepened  under  authmlty  of 
the  drainage  district  plaintiffs  could  not,  elUier 
hy  the  authority  vested  in  them  or  by  tiielr  com- 
plaint, assert  the  rights  of  riparian  owners. 

2.  Natxoabub  Waivbs  ^26(1)— Obstbuo- 

TIOH— iNJUNCnOH— RiLIKF. 

In  Suit  by  drainage  commissioners  to  m^e/ta 
the  use  In  connection  with  defendant's  logging 
operations  of  a  river  which  was  straightened 
and  deepened  under  anthority  of  the  drainage 
district  decree  enjoining  use  of  bed  of  channel 
and  banks  of  river  was  broader  than  justified 
by  plalntiflh'  authority  or  by  the  complaint 

8.  Navigable  Waters  ^»1(6)— DEFiNrriON 

—    STBAIOHTENINa      AND      DeEFEHHTQ  OP 

Stbeau  ~  FL0AT1W8  Looa  —  "Naviqable 
Stbeau." 

A  stream  which  In  its  natural  course  bad 
been  ased  for  floating  loga  was  "navigable," 
and  defendant  had  the  right  to  use  it  for  float- 
ing logs  after  Its  dbannd  had  been  straightened 
and  deepened  under  autiiority  of  drainage  dis- 


trict, where  sodi  nss  did  not  intrntan  wldr 
drainage. 

[Bd.  Note.— For  other  deflnitlDBs,  see  Words 
and  Phrases,  First  and  Seenid  Swisi.  Navlga' 

ble.] 

Department  1. 

Appeal  from  Superiw  Ooart.  King  Goon- 

ty;  John  S.  Jnrey,  Judge. 

Suit  by  Drainage  District  No.  S  of  King 
Counl7,  State  of  Washington,  and  J.  W.  Cllse 
and  others,  as  commissioners  of  said  dfstrtct, 
against  the  Uachlas  Mill  Gompany.  From 
decree  rendered,  defendant  appeals.  Decree 
modified.  . 

Weter  &  Roberts,  of  Seattle,  for  appelant 
Sb(»rett,  McLaran  ft  Sbovett,  of  Seattle 
tor  respondents. 

MACKINTOSH,  J.  Th«  plaiatlffs.  as 
drainage  district  commissioners,  seek  to  en- 
join the  defendant  from  the  use  of  a  drain- 
age duumd  in  connection  with  its  logging 
operations  in  such  way  as  to  Interfere  with 
the  (^uumel  as  a  drainage  way. 

The  Sanunaish  river  flows  from  Lake  Sam- 
malsh  to  Lake  Waablngttm,  aqd  in  its  natnr* 
al  diannti  was  a  long  tortuous,  slugglsb 
stream,  which  was  used  to  amne  extent  In 
early  da^  by  small  boats  and  fbr  the  drir- 
Ing  ot  logs.  The  river  in  Ite  natural  coura^ 
not  furnishing  sufficient  drainage  for  the 
surrounding  lands,  was  straitened  and 
deepened  under  authority  by  drainage  dis- 
trict No.  3,  (»«ated  for  that  purpose. 

The  drainage  diannel  suffen  trtaa  accnnra- 
latlons  of  silt  Into  bars.  Tlie  plaintiffs  daim 
that  these  accumulations  are  accelerated  In 
the  suDunw  tbne  by  jams  of  d^ndantfs 
logs  created  when  the  water  Is  low,  which 
lesaoa  Qie  capacity  of  the  duumsi  In  Itie 
winter,  when  its  entire  capacity  Is  necessary 
to  drain  the  territory  it  was  created  to  serv«i 

The  trial  court  made  tills  decree  : 

"Ordered,  adjudged,  and  decreed  that  the  de- 
fendant, and  eadi  of  its  servants,  agents,  tm- 
ploy«s  and  officers  be,  and  they  are  hereby  r» 
strained  and  enjoined  from  in  any  mannw  udng 
the  bed,  diannd  or  banb  of  the  drainage  sys- 
tem of  said  district  as  a  place  of  storing,  hold- 
ing, retaining,  or  accumulating  sawlogs  or  oth- 
er timber  products,  or  from  in  any  manner  us- 
ing any  part  of  said  drainage  channel  as  a  res- 
ervoir or  a  place  of  holding,  storing,  retaining, 
or  accumnlatiag  logs  or  for  other  timber  prod- 
ucts, or  from  in  any  manner  holding,  storing, 
or  accnmolatinc  logs  or  other  timber  products 
in  said  channel  in  such  a  manner  as  to  back  w 
raise  the  waters  In  said  channel  so  as  to  in- 
terfere with  its  fitness  as  a  drainage  channel 
for  the  lands  included  in  said  drainage  district. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  defendant,  and  each  of  Its  officers, 
agents,  servants,  or  employes  be,  and  they  are 
liereby,  enjoined  from  going  upon  the  banka  of 
said  drainage  diannel  in  connection  with  any 
of  its  logging  operations,  and  enjoined  from  at- 
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tacbing  or  fitBtening  logs  to  said  banks  or  bed 
of  said  cbannel  for  tb«  purpose  of  formiog  what 
are  called  wing  dams  or  other  artifidal  aids  so 
as  to  outble  the  same  to  be  used  bj  tibe  defend- 
ant as  a  meana  of  tranaportinK  audi  timber 
prodocta. 

"It  is  further  ordered,  adjudged,  and  decreed 
tbat  the  defendant  be,  and  is  bereb;,  ordered 
and  required  to  remove  from  said  drainage 
dianncl  all  logs  or  other  artifidal  aids  which  it 
may  have  attadied  to  the  banka  of  said  drain- 
age channel,  or  which  may  be  attached  to  the 
banks  or  beds,  and  any  and  all  logs  now  along 
or  being  tboeon  or  therein,  and  that  said  re- 
moival  be  bad  forthwith,  exo^  howerer^  tbat 
as  to  certain  large  logs  which  are  attached  to 
the  banks  of  said  diannel  the  d^endant  be,  and 
it  ia  hereby,  ^ven  ap  to  and  including  Jannary 
1,  1918,  for  ^  removal  of  any  sn<di  laige  logs, 
which  on  acconnt  of  tbdr  riie  «annot  be  pnus 
tlcaDy  removed  down  stream  earlier  tiian  Da* 
cember  1st 

**It  is  farther  ordered,  adjudged,  and  decreed 
that  thia  decree  diall  not  be  taken  or  construed 
to  prevent  the  defendant  from  nelng  said  «ban- 
nel  lor  the  purpose  of  towing  logs,  in  a  reaacma- 
Ue  manner,  at  such  seasons  as  the  depth  of  wa- 
ter in  said  channel  may  permit  of  such  tow- 
ing; nor  shall  this  decree  be  conatmed  to  pre- 
vent defendant  from  driving  logs  down  said 
diannel,  provided  tiiat  the  same  Is  done  at  such 
seasons  as  the  depth  of  water  will  yermit  to  be 
done  without  the  employment  of  my  artificial 
aids  or  means  of  assistance ;  and  provided,  fur- 
ther, tiiat  the  same  said  driving  of  loga  most 
be  done  by  keeping  aaid  logs  continnoail»in  mo- 
tion, and  wftbont  permitting  the  same  to  become 
stranded  or  accnmnlated  at  any  plaee  alimg 
naid  diannel,  it  being  the  intention  hereof  fliat 
the  defendant  shall  be  permitted  to  -use  said 
stream  for  floating  or  towing  logs  only  to  the 
extent  that  the  same  can  be  carried  on  without 
the  use  of  any  artificial  aids  wlutever.** 

[1]  The  plaintiffs  assert  that: 

"The  case  invcdvea  the  old  question  of  the 
relative  ilghta  of  tiie  logger  and  the  riparian 
wwnera,  {^idntiffs  of  course  representing  the 
property  and  lotiperty  owners  who  are  induded 
in,  and  benefited  by,  and  have  had  to  pay  for, 
the  drainage  improvement  is  gaesdon." 

[2]  Aa  we  view  it,  the  controversy  does 
not  Involve  nearly  as  much  as  here  asserted ; 
by  neither  the  aatbority  vested  in  the  plain- 
tiffa  taa  by  their  ctmiplalnt  are  th^  ^titled 
to  assert  the  rights  of  the  riparian  ownera. 
Their  only  Interest  in  the  stream  ia  aa  drain- 
age commiseioDera  who  are  protecting  it  from 
being  used  In  sach  way  as  to  lessen  its  ase- 
fnlness  as  a  drainage  way.  Th^  have  no 
intereat  in  any  interference  that  the  defend- 
ant may  be  Imposing  upon  the  riparian  own- 
<ira,  unless  such  Interference  results  in  the 
injury  alleged  in  the  complaint,  which  is 
that  the  defendant  allows  logs  to  collect  in 
the  channel  in'  such  way  as  to  cause  rapid 
accamulatlon  of  sediment,  thus  fwmlng  bars 
so  as  to  destroy  Its  usefulness.  With  this 
clearly  In  mind  It  Is  apparent  that  the  decree 
as  entered  is  broader  than  Justified  by  the 
plalntUTa  aothcnltar  or      tbtir  complaint 


[S]  That  the  defendant  had  a  right  to  the 
use  of  the  channel  for  the  driving  of  logs 
cannot  be  gainsaid — the  stream  in  its  natu- 
ral course  was  navigable  under  the  testi- 
mony as  we  read  It,  and  under  the  law. 

Famham  on  Waters  and  Water  RlghtOb 
J  25: 

"Watw  OapabU  of  Floaiinff  Logs.  Streams 
which  are  capable  of  floating  to  market  the 
products  of  the  soil  along  its  banks  are  naviga- 
ble within  the  rule  subjecting  navigable  streams 
to  public  use.  The  public  have  a  right  of  way 
in  every  stream  whidi  Is  capable,  In  its  natural 
state  and  Its  ordinary  volume  of  water,  <A  trans- 
portliu;  In  a  eondition  fit  for  markM  &m  prod- 
oets  «F  the  forests  or  mines,  or  tiUage  of  the 
soil  upon  its  banks.  It  Is  not  essential  that  the 
property  to  be  transported  shall  be  carried  in 
vessels  or  be  guided  by  the  hand  of  man,  if  It 
can  be  safdy  carried  without  sadt  guidance. 
Nor  is  it  necessary  that  the  stream  shall  be 
capable  of  navigation  against  its  current  Nor 
shall  it  be  navigable  at  all  seasons  of  the  year, 
it  being  snffideDt  that  ft  beoome  navlgshle  peri- 
odically from  natural  causes.  Bat  in  order  to 
come  within  the  rule  the  stream  must  be  actu- 
ally capable  of  some  profitable  use.  Th6  capad- 
ty  as  shown  by  the  use  to  whidi  it  Is  put  Is 
the  true  criterion  by  which  to  judge  the  ques- 
tion of  narigability.  It  is  sufficient  if  it  is 
capable  of  floating  vessels,  boats,  or  other  craft, 
or  rafts  of  logs,  or  logs  in  quandtles  to  make  it 
of  commerdal  value.  Tb^  fact  that  the  loga 
must  be  floated  without  being  formed  iato  rafts 
Is  not  saffident  to  destrc^  its  navigable  diar- 
acter;  but  the  width  of  the  stream  may  di- 
minish to  such  an  extent  tiiat  such  a  stream 
would  be  of  no  commerdal  valoa,  because  of  the 
cost  in  time  and  labor  in  getting  quantities  of 
logs  through  it,  and  destroy  its  usefulness. 
Such  streams  are  not  subject  to  public  use.  If 
the  stream  is  capable  of  floating  to  a  profitable 
extent  It  Is  navigable,  and  a  public  bi^way. 
The  stream  most,  however,  be  capable  ot  audi 
use  In  its  natural  state,  tor  It  is  not  snhfect  to 
public  use  if  improv«nent  is  necessary  to  flt  It 
for  sndi  nse^  Most  strsams  fluctuate  in  ca- 
I>adty.  containing  considerable  water  during  the 
season  of  melting  snow  and  frequent  fall  of 
rains,  and  In  periods  of  droughts  becoming  in 
some  Instances  almost  dry.  The  fact  that  in  the 
dry  season  the  stream  is  not  capable  of  use  will 
not  prevent  its  being  used  at  other  times  when 
it  is  capable  of  it  But  the  porlod  of  capadty 
must  be  sufficiently  regular  and  oontlnned  to 
nmke  the  stream  commercial  importance. 
The  stream  nuy  be  usfld  whenever  Its  capadty 
is  Buffideat  for  that  purpose.  If  the  stream 
cannot  be  used  without  travding  along  the 
banks  to  aid  the  passage  of  the  toga,  it  is  not  a 
navigable  stream.  But  If  the  general  character 
of  the  stream  Is  such  that  it  will  float  logs  with- 
out aid  from  the  banka,  the  mere  fact  that  per- 
sons using  it  find  it  convenient  to  go  upon  the 
banks,  and,  in  fact,  do  so,  will  not  destn^  the 
navigaUe  character  of  the  streanL" 

Monroe  Mill  Co.  v.  MeiUEel,  35  Wash.  487. 
77  pac.  813.  70  L  B.  A.  272, 102  Am.  fit  Rep. 
900: 

"The  reasons  lea^g  to  the  holding  In  this 
state  and  others  where  the  timber  industry  1^ 
important,  that  stzeaiH  wkidi  are  navigable 
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in  fact  for  the  fioatag«  of  timber  to  oiarket 
sluill  be  pablic  bigbwaTs  for  that  purpose,  are 
founded  upon  conunerdal  ooitTenience  and  ne- 
cewd^  because  of  the  enTlronment  of  the  in- 
dustry. Much  of  the  timber  grows  in  Ae  moun- 
tains, also  upon  Uie  foothills,  and  In  other  lo> 
<!alitlfls  which  are  Inaccessible  by  means  of 
transportation  facilities  without  great  expense. 
Nature  has,  however,  provided  namerous 
streams  which  Sow  out  from  these  timber  cen- 
ters and  whidi  are  available  highways  for  the 
carriage  of  the  timber  to  market  In  a  locality 
BO  Bittiated  it  aeems  leaaonabl*  that  these  high- 
way should  be  used  for  mdi  purpoaea  It  is 
true  the  majwlty  of  these  stEeams  bdng  nn- 
meandered  pass  over  private  pr(^>erty,  and 
their  beds  are  owned  by  the  adjacent  landown- 
or.  But  the  lands  ate  naturally  burdened,  if  it 
be  a  burden,  by  the  streams  themael^  with 
their  deGned  banks  and  flowing  water,  and  it 
is  not  an  addtticmal  burden  to  the  landowner 
fw  the  timber  product  to  float  almig  with  the 
already  miming  water,  provided  it  is  w  done 
as  not  to  damage  his  land.  His  rights  in  the 
latter  partteolar  most,  however,  be  ttrleay  and 
carefully  gnaided." 

After  improvement  It  was  still  navigable 
and  could  be  used  by  the  pablic  as  thereto- 
fore, 

Gould  on  Waters  (2d  Ed.)  |  IK): 

**In  atreams  vhich  are  only  floatable,  the  ri- 
parian owner  is  only  bound  not  to  obstruct  its 
reasonidde  use  for  that  purpose.  His  obliga- 
tion to  supply  reasonable  facilitlee  for  the  pas* 
sage  of  logs  does  not  extend  to  the  passage  of 
rafts  of  considerable  sise.  If  he  obstructs  the 
stream  by  making  a  new  diannel  into  which  Its 
waters  are  turned,  the  public  may  use  it  fw 
floating  logs  and  rafts  as  tbe>y  bad  been  ac- 
eostomed  to  use  the  old  channel,  the  right  of 
passaca  applying  to  the  natural  flow  of  the 
stream  or  Its  equivalent ;  and  if  the  new  chan- 
nel becomes  obstructed,  they  may  effect  a  suita- 
ble passage  over  the  former  ehannd,  causing  no 
annecessary  damage  thwtby." 

"If  the  natural  navigation  of  the  river  affords 
a  channel  for  useful  commerce,  it  continues  to 
be  navigable  and  open  to  the  public,  although 
the  natural  barriers  which  render  its  naviga- 
tion difficult  are  afterwards  removed  by  artlfl- 
cial  means,  such  as  lo<^  canals,  and  damsi  If 
the  navigation  of  a  river  which  was  originally 
navigable  in  fact,  to  a  greater  or  lesa  extent, 
be  improved  by  the  act  the  riparian  owners 
in  deepening  tiie  channel,  the  pnUic  have  the 
right  to  use  It  for  all  purposes  to  vrtiich  it  is 
suited  In  its  improved  condition.''  Section  111. 

Tbo  only  matter  remaining  for  determina- 
tion is  whether  as  a  matter  of  fact  the  de- 
fendant bi  the  use  it  is  making  of  the  dtait- 
nel  is  Interfering  with  the  drainage,  not 
whether  Uie  defendant  may  be  Interfering 
with  the  rights  of  some  rlimrlan  owner  by 
going  uiKHi  the  bnnlES  to  brealE  up  Jams  or  to 
attach  wing  dams,  etc.  The  authorities  cit- 
ed by  the  plaintiffs,  holding  that  the  defend- 
ant would  not  be  allonved  to  do  these  and 
similar  acts,  might  be  Instructive  were  this 


an  action  broufftit  by  a  riparian  owner  to 
enjoin  the  Inva^on  of  his  rights. 

A  painstaking  review  of  the  testimony  and 
exhibits,  a  rfisumd  of  which  would  needless- 
ly expand  this  <H>inlon,  convinces  as  that  the 
use  being  made  of  the  channel  by  the  defend- 
ant Is  not  Interfering  with  its  value  for 
drainage,  but  that  the  silting  of  the  channel 
Is  a  condition  due  to  the  natural  perversity 
of  the  river  itself  and  Its  tributaries  accentu- 
ated, perhaps^  by  the  alterations  performed 
by  the  plalntUTs  themselves. 

The  ■  decree  as  entered  will  be  modified 
striking  therefr<«n  all  of  it  exc^t  the 
following: 

"Ordered,  adjudged  and  decreed  that  the  de- 
fendant, and  each  of  its  servants,  agents,  em- 
ployes, and  officers  be,  and  they  are  hereby, 
restrained  and  enjoined  frmn  in  any  manner 
lu^ding,  storing,  or  accumulating  logs  or  other 
ttmber  prodocts  in  said  duuinel  la  sadt  a  man- 
nw  as  to  buck  or  raise  the  watus  in  said  chan- 
nel so  as  to  interfere  with  its  fitness  as  a  drain- 
age dianoel  fw  the  lands  included  in  said  drain- 
age district. 

"It  ia  further  ordered,  adjudged,  and  decreed 
that  this  decree  shall  not  be  taken  or  ooDstrued 
to  prevent  the  defendant  from  using  said  cban- 
ad  for  the  puriwse  of  towing  logs,  in  a  reason- 
able manner,  at  such  seasons  as  Gie  depth  of 
water  tn  ssid  channel  may  permit  ot  such  tow- 
ing; nor  shall  ttds  decree  be  omstmed  to  pre- 
vent defendant  frwn  driving  logs  down  said 
diannel  provided  that  the  same  is  dtme  at  suidi 
seastma  as  the  depth  of  water  will  permit  to  be 
done;  and  provided,  farther,  that  the  same 
said  driving  of  logs  must  be  done  by  keeping 
said  logs  continuously  in  motion,  and  without 
permitting  the  same  to  become  stranded  or  ac- 
cumulated at  any  place  along  said  channel." 

MAIN,  a  3n  and  TOLMAN,  OHADWICK. 
and  UTTOBELL,  3J.,  cmcor. 


In  te  LATBNBBBQ'S  B8TATS.  (No.  14958.) 
(Supreme  Conrt  ot  Washington.  De&  28, 1918.) 

1.  EIxicnTOBB  ANO  ADViifiBnuToas  ^avn— 
Allowances  to  Widow— Statdiw—Gok- 
sratTonoR. 

Laws  1917,  p.  970,  1  103,  providhig  for  set- 
ting over  to  widow  of  property  to  value  of 
$8,000  in  lieu  of  luHDeetead  and  other  exemp- 
tions, is  not,  strictly  speaking,  a  homestead  anrl 
exemption  law,  does  not  pertain  to  rights  of 
debtor  and  creditor,  and  Is  cslcalated  to  prevent 
dependency. 

2.  Hoiom'XAD  «ssl41(D— BioHT  TO  Claim. — 

NONUSIDBNCE. 

If  intestate's  widow  daims  homestead  or 
property  in  lien  thereof  under  general  law,  she 
must  be  a  terident  of  the  state  at  tiie  time  ia 
order  to  get  the  benefit  of  the  statute. 
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8.  BsxcoTou  AUD  ADimrafkJUNns  4b»104C1)' 
— AixowAirm  TO  Widow— St atutxb—Ook- 

RBUOIIOK. 

Under  Laws  lOlT,  pp.  670.  671,  it  103. 104, 
proridins  for  settiDg  over  to  widow  property  to 
valae  of  $3,000  in  liea  of  homeBtead  and  other 
exemptiona,  the  widow,  who  petitions  tax  each 
allowance,  ii  in  no  sense  a  contending  party, 
and  the  court  has  no  discretion,  notwlthirtandiiig 
widow  is  a  nonresident,  but  must  make  the  al- 
lowance, If  stated  conditlonB  exist 

4.  ExEOtmaa  and  Aduhzrutou  ^a»n^ 
AxxowAHCu  TO  Widow  —  Statuiu — Con- 
sTBacnoH. 
Where  d^tor  died  intestate,  leaving  prop- 
erty, after  payment  of  preferred  dairns,  less 
than  $1,000  In  value,  and  widow  applied  for 
allowance  under  Laws  1917,  pp.  670,  671,  (} 
103,  104,  creditors  existing  before  enactment  of 
sncb  act,  which  repealed  Bern.  Code  1015.  ( 
1464.  allowing  widow's  exemption  of  $1,000, 
could  not  defeat  the  allowance  to  h«rt>la  tIbv 
of  Lawa  1917,  p.  706»  S  21»,  which  wammts 
court  in  treating  act  of  1017  as  continuation  of 
existing  laws. 

Departmait  1. 

Appeal  from  Superior  Court.  King  Count; ; 
Everett  Smitb,  Judge. 

Proceeding  in  the  mattor  of  tbe  estate  of 
Samuel  Lavenbe^,  deceased,  wtaer^  J«uile 
Lavenberg,  widow,  petitioned  that  the  eetate 
in  the  bands  of  tbe  administrator  be  aet  orer 
to  her.  From  a  decree  as  prayed.  D.  B.  Mo- 
Bride  &  Co.  and  the  Detmar  WkxAai  Onn- 
pany,  credltOTS  of  deeeaaed,  appeal.  -  Af- 
flrmed. 

O.  E.  Steiuer  and  C.  C.  CurUs,  both  of 
Seattle,  for  appellants. 

Cbas.  M.  Fouta,  Ala:ander  Stewart,  and 
Robert  D.  Hamlin,  all  of  Seattle,  tat  respond- 
ent. 


CHADWIOK,  J.  There  are  two  questions 
in  this  case. 

1.  Is  a  nonresident  wife,  snrrlTlng  a  hus- 
band who  lived  and  did  bnalneflB  in  this  state, 
entitled  to  an  award  of  proper^  under  aeo- 
tions  108  and  104.  Iaws  1917.  pp.  670,  671, 
when  tbe  husband  has  never  maintained  a 
home  or  dwdling  boose,  and  consequently  no 
homestead  has  been  claimed  in  the  lifetime 
of  the  deceased,  and  there  is  no  property 
anbject  to  be  dalmed  aa  a  homestead? 

Samuel  Lavenberg  in  bis  Ufetime  operated 
a  small  tailoring  bnsinees  In  Seattle.  His 
vlfie  and  family  lived  in  New  York.  The  hus- 
band and  wife  were  hot  separated  In  any 
legal  sense.  The  estate  ooorists  of  the  pro- 
ceeds of  shop  tools  and  equipmoit.  and  of  a 
small  stodk  of  goods,  purctaased  from  the 
now  containing  creditors  a  short  time  be- 
fore Ijannberg's  death,  and  not  exceeding  In 
valne  tbe  anm  of  $1300.  After  ISie  payment 
of  preferred  daims  there  will  remain  leas 


than  $1,000,  wUeh  the  court  ordered  se<t 
aside  to  the  use  of  the  widow. 

>ppellanbB  contend  that  the  award  of  the 
whole  of  a  small  estate  can  only  be  made 
where  one  of  two  condltl(ms  occur:  (lO 
Where  no  homestead  has  been  claimed  in  the 
manner  provided  by  law ;  and  Q>}  where  the 
homestead,  if  claimed,  Is  less  In  value  tbaq 
the  sum  of  $3,000,  in  which  event  an  award 
may  be  made  which.  Including  tbe  home  and 
household  goods,  shall  not  exceed  in  value 
tbe  sum  of  $3,000. 

It  la  farther  i^nionded  that,  homestead 
lawa  being  primarily  intended  for  the  benefit 
of  residents  of  tbe  state  in  which  they  are 
enacted  (21  Cya  470),  and  the  property  of 
nonresidents  not  being  escmpt  from  execu- 
tion or  attaciinii  iit  (Rem.  Code,  S  571),  it  fol- 
lows that  the  property  of  the  estate  is  sub- 
ject to  the  claims  of  creditors,  and  cannot  be 
claimed  aa  a  homestead,  w  in  ^eo  a^^dttie- 
stead. 

[1]  But  the  confusion  <b^^tp^^1^'jibdi^ 
ment  lies  In  the  tect  that 'the  liifs  Sflder 
which  the  award  Is  made  iin'  not  strictly 
speaking  honiestead  and  exoni])tinn  laws.  Al- 
though construed  as  aunlogoiis  stfitntes,  they 
In  no  sense  iwrtaln  to  the  rights  of  debtor 
and  creditor.  Like  the  general  laws  exempt- 
ing homesteads  and  certain  personal  prop- 
erty, they  rest  in  a  sound  public  policy,  uud 
are  calculated  to  prevent  dependmcy;  but 
they  sound  deeper  In  tbe  polldea  upon  which 
homestead  and  exemption  laws  are  made  to 
rest. 

"Statntea  of  this  character  are  founded  on 
charity ;  they  are  remedial,  and  partake  of  the 
nature  of,  but  are  not  strlcUy,  exemption  laws." 
In  re  Heilbnoi'a  Estate.  14  Wash.  886,  4S  Psc. 
ISS.  8S  L.  R.  A.  602. 

"It  was  the  dnty  of  tbe  father  to  provide  tor 
his  Camily  daring  his  llfstlBM,  and  to  ^tnide  Cor 
them  at  all  hasarda.  vrta  as  against  the  rights 
of  creditors,  and  the  law,  during  the  administra- 
tion of  tbe  father's  estate,  simply  steps  into 
his  shoes  and  insists  upon  making  the  same  pro- 
vision for  the  family."  Gricsemer  v.  Boyer,  18 
Wash.  176.  48  Pac.  17. 

[t.  I]  If  the  widow  were  claiming  a  home- 
stead or  property  in  lien  of  a  homestead 
under  the  general  law.  she  must  have  been  a 
resident  of  the  state  at  the  time  to  take  the 
benefit  of  the  statute,  but  to  the  setting  aside 
of  the  homestead  or  property  in  lieu  thereof, 
where  the  estate  does  not  exceed  in  value  a 
certain  sum,  the  widow  Is  in  no  eeuae  a  oon- 
tending  partyi  and  the  court  is  glvra  no  dis- 
cretion. A  Judicial  duty  imposed  the  Leg- 
islature compels  die  setting  apart  of  the  pn^)- 
erty,  and  against  tlie  order  of  the  court  noth- 
ing will  av^l,  unless  it  be  tbe  voluntary  re- 
nunciation of  the  widow.  It  is  the  policy  of 
our  iffobate  law  now  evidraced  by  sectiom 
103.  104.  Laws  1017.  pp^  670,  671,  that  com- 
pels rejection  of  the  general  rule  that  home- 
steads and  Ueo  exemptions  cannot  be  daimed 
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by  nonreaidents;  tot,  as  agalUut  an  Impm- 
tlve  dal7i  no  Qvallficatlon  of  realdence  be- 
ing Imposed,  tbe  courts  will  look  only  to  the 
r^tloiishlih  and  not  to  tbo  place  of  red- 
dence. 

"It  is  an  absolute  right  that  the  statute  gives, 
vnqnalified  by  collatual  conditions.**  Oriese- 
mer  v.  Boyer,  ntpra. 

In  fbe  case  Just  dted,  although  not  neces- 
sary to  a  decision  up<Hi  the  fticts  as  found  by 
the  court,  the  right  of  a  widow,  although  a 
nonre^dent,  to  take  property  nnder  tbe  pro- 
bate exemption,  was  advanced  as  a  sound 
theory. 

[4]  2.  But,  if  these  things  be  so,  appellant 
Insists  that.  Inasmuch  as  the  statute  under 
which  tbe  award  was  made  was  passed  after 
tbe  greater  part  of  the  debts  were  Incurred, 
the  award  will  opwate  to  Impair  the  obliga- 
tion of  the  several  contracts,  and  must  there- 
fore fall  pro  tanto.  In  re  Heilbron's  Estate, 
snprn,  with  its  succeeding  line,  are  relied  on. 

We  do  not  feel  called  upon  to  discuss  these 
cases,  for  in  any  event  appellants  take  on 
distribution,  and  not  by  execution,  and,  so 
taking,  they  can  have  no  advantage,  other 
than  that  given  by  the  law  existing  at  tbe 
time  the  debts  were  contracted.  Under  the 
old  law  the  sates  were  made  subject  to  a 
widow's  exemption  of  property  in  a  ai^m  not 
exceeding  tlie  snm  of  |l,O0a  Bern.  Code,  S 
1464. 

While  this  section  seems  to  have  been  re- 
pealed without  saving  existing  contract  rights 
or  pending  cases  (Laws  1017,  |  223,  p.  707), 
we  think  section  218  warrants  ns  In  treating 
sections  108  and  104  as  a  rewriting  or  amend- 
ment of  tbe  then  existing  law,  and,  when  so 
considered,  we  have  no  hesitation  In  hoUUng 
that  appellants  can  claim  nothing;  It  being 
certain  that  tbe  residue  of  the  estate,  after 
paying  preferred  idalms,  la  less  than  $1,000. 

Affirmed. 

MAIN.  C.  J.,  and  MACKINTOSH.  MITCH- 
TBLU  and  lOLBfAN,  JJ^  concur. 


In  le  QBISSLBR'S  ESTATB. 

WEBER  V.  QEI3SLGR  et  bL 

(No.  14541.) 

(Supreme  Court  of  Washington.    Dec.  19, 
1918.) 

1.  Wills  «cs>65(D— Testambntabt  Cafaci- 

TT— SumCIBNOT  OF  EVIDENOX. 

Testimony  to  overcome  a  will  must  be  co- 
gent and  convindng. 

2.  Wills   ^SIKl),  166(1)— GoNTBsro—MBif- 

TAX,  OOHPmNCT— EviDEIfOB. 

In  a  will  contest  based  upon  mental  Ineom- 
peteatj,  duress,  and  undue  inflnenee,  evidanee 


heid  insufficient  to  sostaln  a  finding  against  tbe 

wllL 

En  Banc. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  John  Truax,  Judge. 

Proceedings  by  Agnes  M.  Weber  against 
Frank  J.  (Teissier,  Irene  May  Gelssler,  and 
others,  to  contest  the  will  of  Agues  (Teissier, 
deceased.  Decree  for  contestant,  and  the  con- 
testees,  except  Irene  May  Qeissler,  appeaL 
Reversed  and  remanded,  with  direction b. 

See,  also,  00  Wash.  462,  168  Pac.  822. 

W.  M.  Nevins,  of  Odessa,  and  Merrltt.  Lan- 
try  &  Merrltt,  of  Spokane,  for  appellants. 
Zent  &  Powell,  of  Spokane,  for  respondent 

GHADWICK.  J.  Agnes  (Teissier  died  Jan- 
uary 27,  1816,  In  Adams  county.  Wash.  She 
left  a  wilt  which  was  admitted  to  probate 
on  tbe  13tb  day  of  Mardi,  1816.  On  the  28tli 
day  of  September,  1916,  Agnes  M.  Weber, 
daughter  of  the  deceased.  Sled  a  petition  In 
the  superior  court,  asking  that  a  citation 
issue  to  the  executor  and  the  heirs  and 
devisees  of  her  mother,  and  to  show  cause 
why  the  will  should  not  be  set  aside  and 
held  for  naught  upon  the  ground  that  tbe 
will  bad  been  executed  at  a  time  when  her 
mother  was  mentally  Incompetent  to  under- 
stand the  contents  of  the  will ;  that  she  did 
not  sign  it  as  her  free  and  voluntary  act, 
but  at  tbe  dictation  and  under  the  menace^ 
duress,  fraud,  and  deceit  of  Frank  J.  Gelssler, 
her  husband,  to  whom  the  property  was  all 
left,  save  a  spedflc  l^acy  of  $50  to  each 
one  of  her  children.  Including  the  contestant 

Tbe  petitioner  further  allied  that  It  was 
the  wish  and  desire  and  purpose  of  her  moth- 
er, when  In  her  right  mind  and  In  tbe  full  pos- 
session of  her  mental  faculties,  to  distribute 
her  community  interest  In  the  property 
among  her  four  children,  share  and  share 
alike.  The  facts  will  be  argued  In  the  body 
of  the  opinion.  The  first  question  confront- 
ing us  Is  wbetiher  the  case  Is  pn^rly  before 
US,  It  being  ui^ed  by  counsel  tor  the  contest- 
ant in  whose  favor  Judgment  was  entered 
that  counsel  tor  the  contestees  did  not  save 
any  exceptions  to  the  findings  made  by  tbe 
court.  The  history  of  this  feature  of  the 
case  is  fully  outlined  in  our  opinion  In  Re 
Gelssler  SMato,  88  Wash.  4B2,  169  Pac.  822. 
It  is  there  suggested  that  the  question  should 
be  passed  to  i^e  merits.  Without  further 
discussion  we  hold  in  aid  of  our  appellate 
Jurisdiction,  and  upon  the  showing  made, 
that  counsel  for  the  contestees  announced  to 
the  court  at  tbe  time  findings  were  made  that 
they  excepted  to  such  findings;  this  being 
not  inconsistent  with  orderly  practice,  and 
counsel  b^g  experienced  lawyers,  familiar 
with  appellate  practice.  The  showing,  on  the 
other  hand,  would  indicate  that  althou^  It 
waa  announced  that  ezc^pttons  were  reeerv- 
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ed.  connsd  dkl  not  spedfy  the  pftTttcalar 
findings  to  whl^  they  excepted.'  Ttais  pocd- 
ttoa  is  sustained,  In  that  the  trial  Jndge  did 
not  note  the  exceptions  at  the  time.  The 
conflicting  certificates  of  the  trial  Judge  are 
referred  to  In  onr  former  opinion.  Tb.ia  be- 
ing the  state  of  the  record,  and  being  dis- 
inclined to  deny  an  appeal  whore  we  are 
convlDced  that  both  sides  are  sincere,  and 
that  the  sltntftlon  cornea  not  from  n^lect,  or 
.  a  sdflsh  disposition  to  deny  a  right,  but  from 
a  mlsunderstandlilg,  we  are  Inclined  to  hold 
that  the  case  Is  properly  before  us. 

The  contestant  produced  the  attending  phy- 
sicians, Dr.  Ganaon  and  Dr.  Burronghs,  who 
had  been  called  In  consultation  on  the  day 
that  the  will  was  executed,  as  witnesses.  As 
suggested  In  onr  former  oi^nlon,  the  case  was 
tried  before  a  Jury  which  found  in  favor  of 
the  contestant  The  trial  Judge  adopted  the 
findings  of  the  Jury,  but  also  filed  a  memo- 
randum of  opinion,  In  which  he  says  that  the 
testimony  clearly  prepoDderatee  In  favor  of 
the  mental  capacity  of  the  deceased  at  the 
time  the  will  was  executed.  If  we  are  to  re- 
ject the  testimony  of  the  physidanB.  Coun- 
sel for  the  conteetees  poslatently  objected  to 
the  admission  of  the  testimony  of  the  physi- 
cians, claiming  that  they  came  within  the 
rule  of  privilege  as  declared  by  section  1214, 
Bern.  Code. 

It  was  held  below  that  the  contest  of  the 
will,  being  a  matter, In  probate,  was  not  a 
civil  action  within  the  meaning  of  the  stat- 
ute, and  Uiat  the  physicians  were  therefore 
qualified. 

Much  of  the  brief  Is  made  up  of  an  argu- 
ment of  this  question,  but,  being  convinced 
that  the  fact6  preponderate  In  favor  of  the 
will,  with,  as  well  as  without,  the  testimony 
of  the  physicians,  we  will  pass  that  question 
and  consider  the  case  as  if  the  physicians 
were  unquestionably  qualified. 

Mrs.  Gelssler  had  been  sick  for  about  a 
year.  She  had  gone  to  Spokane  for  an  opera* 
tlon  In  the  fall.  When  the  doctors  came  to 
operate  they  found  her  condition  t(f  be  such 
that  the  hope  of  benefiting  her  was  aban- 
doned, and  she  was  moved  back  to  her  bonte. 
The  operation  revealed  a  cancerous  condi- 
tion of  the  uterus,  bladder,  and  pelvic  organs, 
from  which  uremic  poisoning  developed.  This 
condition,  according  to  ttie  testimony  of  Dr. 
Burroughs,  brings  on  convulsions,  which  are 
followed  by  coma;  that  is,  stupor  and  In- 
sensibility. It  Is  In  evidence  too  that  the 
attending  physician  had  prescribed  morphine 
and  byoscin,  and  that  these  remedies  would 
benumb  the  nervous  system  and  Impair  the 
acumen  of  the  mind  and  cause  halluduatlons 
and  drowsiness  when  coming  out  from  under 
the  Infinence  of  the  drugs. 

Of  her  mental  condition  the  attending  phy- 
sician, Dr.  Ganson,  testified  In  a  general  way: 

"She  was  usually  able  to  recognize  me.  Her 
mental  cwditlon  was  quite  misleading.  At 


times  I  would  tlrlnk  sb«  ma  qulea  rationtl, 
and  then  she  vovld  go  off  to  one  of  thoae  p«i- 
ods  of  fllghthnM.  She  waa  codmIow,  but  de- 
lirious." 

The  win  was  executed  on  the  afternoon  of 
December  22d.   The  doftor  says: 

"She  met  Dr.  Burroughs  and  shook  hands  and 
talked  to  him.  She  knew  Dr.  Burroughs,  and 
she  knew  me,  but  I  had  talked  to  her  in  th« 
morning,  and  she  was  delirious  at  that  time." 

To  ttw  direct  qnestloD  wheOwr  rtia  waa  la 
audi  mental  state  as  to  know  her  property, 
her  Hill,  and  the  objeet  of  her  botinty.  Dr. 
Ganson  aays: 

"1  had  no  means  of  knowing  positively  as  to 
whether  she  was  under  this  Influence  or  not. 
IShe  knew  part  of  what  she  said,  and  at  the 
same  time  In  the  same  coo  versa  tion  she  woald 
go  off  lato  a  ddlritun,  ao  it  was  Impossible  for 
me  to  tdl  wlietter  she  reoognlaed  these  tUuis 
or  not." 

And  on  cross-examination  be  testified: 

"Q.  Doctor,  do  you  think  from  ti-hat  you  saw 
of  her  at  that  time,  do  you  think  that  on  the 
morning  of  the  22d,  she  would  be  in  such  a  con- 
dition of  mind  as  to  know  her  relatives  and 
know  what  property  she  had?  A.  I  don't  know. 

"Q.  Ton  would  not  say  that  die  was  not  in 
that  eoudltioo  ot  mind?  A.  I  would  not  say 
that  she  was  not.  Mo,  sir." 

To  a  like  general  question  Dx.  Burroughs 
angered: 

"A.  I  think  that  comes  under  tiie  head  of 
pert  witnesses,  and  I  dtm't  know  as  I  care  to 

qualify  as  expert. 

"Q.  We  have  both  exi>ert  and  inexpert.  Just 
nmply  give  your  oplnlim,  Doctor,  as  to  whet  the 
situation  was.  A.  In  my  opinion,  she  was  not" 

And  upon  cnN»«xarolnatlon  be  teatlfled : 

"Q.  Bnt  Is  there,  at  any  time,  a  time  In  a 
patient  who  Is  In  a  state  of  uremic  poisoning 
when  the  effect  of  it  might  pass  ott,  and  the 
mind  he  deart  A.  There  mii^t  be»  at  later* 
vals. 

"Q.  Would  you  say,  on  the  morning  of  the 
22d  of  December,  1916,  that  Mrs.  Geissler  was 
not  in  a  condition  to  know  her  diildren?  A.  I 
did  not  know  her  condition  In  the  morning.  I 
saw  her  In  the  afternoon.  *  * 

"Q.  From  what  yon  saw  Id  the  afternoon, 
state  whether  or  not,  in  yonr  (H)lnion,  she  would 
be  in  such  eondltloii  on  the  morning  of  the  22i 
of  December  as  to  know  her  children.  A.  PmIk 
ably  she  would,  at  intervals. 

"Q.  And  her  husband?  A.  She  probably 
would. 

"Q.  And  to  know  what  she  desired  to  do  with 
that  property?   A.  She  might  do  that." 

On  redirect  ezamtnatloa  to  the  question, 
"That  woQid  be  poaalUe,  bat  not  probable, 
as  I  onderstand  It?"  Dr.  Bnrroo^  said. 
"X  gnesa  that's  It" 

[1,  2]  Wills  are  favmed  In  the  law,  and 
it  Is  a  cardinal  principle  of  construction  ttiat 
the  tesUmony  to  overcome  them  must  be 
cogent  and  convincing  The  testimony  of  all 
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of  tho69  who  were  la  attendance  at  the  time 
the  will  was  executed  U  to  the  effect  that 
Mrs.  Oeisaler'a  mind  was  clear,  and  that  she 
had  perfect  nnderstandlng  of  her  property 
and  the  dispoaltlon  that  she  desired  to  make 
of  it  Upon  the  suggestion  of  the  draftsman 
of  the  will  that  it  would  be  necessary  for 
her  to  make  some  provision  for  her  diildren, 
she  named  each  of  them,  giving  their  ages. 
She  also  made  reference  to  a  child  that  had 
died  and  had  been  buried  a  day  or  two  be- 
fore, suggesting  that  it  would  not  be  nece»- 
sary  to  leave  anything  to  htm.  She  had  stat- 
ed to  other  witnesses  that,  inasmuch  as  the 
and  her  husband  had  earned  the  property  to* 
gether,  she  wanted  him  to  Imve  the  wholft 
of  it  when  she  died.  Ndghbors  who  saw  her 
during  her  Ulness  goierally  concur  tliat  she 
was  competest,  and,  barring  the  time  when 
she  was  ondor  the  Influence  of  the  drugs, 
which  were  glrai  btx  from  time  to  time  to 
allay  hor  pain  and  suffering,  that  her  mind 
was  bri0it  and  acting.  The  nurse  who  was 
in  attendance  up(m  Mrs.  Oeissler  testified 
that  she  was  present  when  Mrs.  Oeissler  sign- 
ed the  will,  and  that  "she  was  in  a  right 
dear  state  of  mind  at  the  time  she  signed 
it"  It  was  her  oplnltm  that  she  well  knew 
her  own  mind,  hw  proper^,  and  what  sibe 
desired  done  with  it  after  her  death. 

An  expert  physician  was  called,  and,  uptm 
a  hypotheUcal  auestlon  covwlog  the  fiicts  of 
the  case,  expressed  the  nnqnallfled  opinion 
that  Mrs.  Gelssler  was  in  a  ccnnpetent  mental 
condition.  The  only  testimony  to  the  con- 
trary is  the  testimony  of  the  contestant  and 
her  husband  and  of  some  witnesses  whose 
testimony  is  little  more  than  hearsay. 

The  charge  that  Mrs.  Qelasler  was  acting 
under  duress  or  was  the  victim  of  fraud  and 
deceit  was  not  sustained  In  any  degree.  Mor 
do  we  find  anything  in  the  record  that  woold 
sustain  a  finding  that  Mrs.  Ctelssler  had  ever 
said  that  she  Intended  to  leave  her  proper* 
ty  to  her  chlidroi.  But  U  die  had,  being 
competent,  she  was  privileged  to  change  her 
mind.  Nor  can  an  Infermce  of  Incapacd^  be 
drawn  fr<mi  the  fact  that  she  left  her  prop- 
erty to  her  husband.  Hoc  act  was  neithw 
unnatural  nor  unusuaL  On  the  contrary.  It 
is  quite  common  under  our  community  prop- 
erty system  for  one  spouse  to  wHl  the  entire 
estate  to  the  other,  a  fact  of  whU^  we  might 
w^  talra  Judicial  notice  If  tlw  Issue  were 
otherwise  doubtful. 

There  are  tn'o  circumstances  that  are 
urged  as  evidentiary  facta  having  a  sufflcient 
weight  to  infiuence  the  judgment  of  this 
court.  The  one  is  that  Mi^  Oeissler,  when 
writing  her  signature  to  the  will,  wrote  the 
name  Oeissler,  0-e-i*»««-l-e-r,  and  that  this 
misprision  would  Indicate  an  Imperfect  or 


nonunderstandlng  mind.  Bnt  flie  testimony 
shows  that  Mrs.  Oeissler  herself  immediate- 
ly called  attention  to  the  fact  saying,  "I  have 
gone  and  put  one  too  many  s'a  in  It,"  and 
aslted  how  her  error  might  be  corrected.  The 
draftsman,  the  banker  at  Odessa,  an  old  and 
familiar  friend,  suggested  that  she  draw 
her  pen  through  the  misspelled  signature  and 
write  her  name  below.  This  tb»  did.  The 
signature  la  written  In  a  bold,  dear  hand. 
There  are  no  evidences  at  tronor  or  besi-, 
tatlon.  Looking  at  her  signature,  it  would 
be  liard  to  believe  that  Mrs.  Gelsslw  ooold 
have  writtoi  a  idalner,  better  band  were  sbe 
entirely  well,  or.  to  state  it  in  another  way, 
she  could  not  have  written  her  name  as  It  Is 
written  If  she  were  delirious  or  under  the 
influence  of  drugs,  w  a  subject  of  duress. 

The  oth»  drcumstance  is  the  alleged 
change  In  f6rm  of  a  receipt  fbr  money.  The 
contestant  was  paid  940,  for  whidi  Mr.  Oelas- 
ler  took  hes  receipt  Contestant  dalms  that 
this  140  was  a  loan.  Mr.  Gtfsder  Indats  that 
it  was  the  balance  of  her  lega<7-  He  had 
previously  paid  her  $10l  The  rectfpt  has 
written  In  it,  "In  fuU  for  Infaeritanoe."  It 
Is  cont^ided  that  the  words.  "In  full  for 
Inheritencek"  are  In  a  different  handwriting, 
and  were  inserted  fraudulratly  by  BCr.  Oeiss- 
ler and  his  daughter,  Emily.  It  is  agreed 
that  the  receipt  was  In  other  rejects  writ- 
ten by  Qie  contestant,  Agnes  Weber.  But  we 
are  of  the  opinion  tb&t  we  are  not  called 
npon  to  settle  this  cofltroversy.  It  may  be 
true,  and  It  may  be  that  the  Jury  whidi  was 
called  to  advise  the  court  were  In  some  de- 
gree influenced  by  the  fiict,  that  the  words 
complained  of  wer^  as  certain  expert  wit- 
nesses believe,  written  by  the  contestant's 
sister,  Emily.  But  this  Is  a  collateral  ques- 
tlon,  and  can  have  only  sli^t.  If  ury,  bear- 
ing upon  the  main  question  whether  Mrs. 
Gelssler  was  in  a  disposing  stete  of  mind  at 
the  time  the  vriU  was  executed.  What  may 
have  been  done  ttaee  months  after  her  death 
by  any  of  the  parties  can  have  no  ^ect  un- 
less, If  ^e  collateral  fact  were  proven,  it 
would  teoA  to  discredit  the  testimony  of  Mr. 
Gassier  and  his  daughter.  But  since  there 
is  abundant  testimony  to  sustain  the  will 
without  resorting  to  the  testimony  of  either 
of  these  witnesses,  it  would  do  violence  to 
settled  principles  to  reject  Oiat  which  la 
fairly  certain  for  that  which  may  forever 
r^aln  a  matter  of  doubt 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  will  be  remanded|  with 
directions  to  administer  the  estete  under  the 
wlU. 

MACKINTOSH,  HOLCOMB,  MITOHELU 
and  MOUNT,  J  J.,  concur. 
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ABMSTRONO  et  nx.  t.  BURKiaTT. 
(No.  14S00.) 

(Sapreme  Court  of  Washington.  Dec.  28, 1918.) 

1.  LdUVDLOBD  ANV  TKHAST  4s^S(1)— IXAOS 

— OovamucnoH  of  Statutb. 
Rem.  Code  IMK.  i  8800*  prorUiiic  tliat  wilt- 
tn  «r  vrintid  leaaea  liar  term  not  wrpwHIng  «m« 
jBU  sluJl  bo  nlid  without  adoMnrledsment, 
witneflsoB.  or  seala,  goes  no  fartlioir  than  to  aoa- 
tain  ffncb  looses  when  lacking  the  formalities  de- 
manded of  all  instruments  eridoicinff  an  Incani> 
brknee  npon  real  estate  under  section  8746. 

2.  Lakdxobd  aho  Tbwant  «=>115(2)— Oejx 

LXASfr— MONIH  TO  HOKTH. 

An  oral  lease  for  any  t«rm  can  wdf  be  aos- 
tained  as  a  lease  from  month  to  month,  notwith- 
standing  Bern.  Code  1S15,  i  8802. 

S.  I4ANDLOBD  AND  TBHAKT  <=S9ll4(2)  —  OBAIi 
LbABB— 

Expoidituree  br  tenant  in  the  way  of  ritelv- 
bigf  win  cabinet^  ehangliv  of  store  fMst,  and 
the  orderinf  of  goods,  ^d  not  make  oral  lease 
a  term  lease  for  term  longer  then  a  month  on 
ground  of  estoppel,  having  been  done  for  the 
benefit  of  tenant  and  being  in  no  aense  a  eoi^ 
aidsv^lon  gtdng  to  the  entire  term. 

4.  Lakdzabd  and  TfeNAnr  «=»28  —  Obal 
TjiiUff— T'^H^^^PP1:T. 
To  make  an  oral  lease  good  for  one  year  tra- 
der the  theory  of  estoppel,  there  must  be  some 
element  of  benefit  to  the  landlord  aside  from  the 
rent  reserved,  or  some  Injustice  to  the  tenant 
that  a  court  of  equity  will  not  tolerate. 

&  LAKDLOBD  AHD  O^NAIfT  ^2M(17)— BVttOX- 
BIJS  EltTBT  AITD  DBTAIim— PSIfALTT. 

In  actkm  for  forcfUe  entry  and  detainer, 
that  tenant  paid  into  coort  the  rent  due  up  to 
time  of  trial  did  not  authorize  court  to  refuse 
penalty  provided  for  by  Rem.  Code  1915,  |  827 ; 
neither  the  trial  conrt  nor  appellate  court  hav- 
lag  any  discretion  In  the  Imposition  of  sadi 
penalty. 

DefwrtmeDt  1. 

Ai^teal  from  Stipetlor  Ocnirt,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  Lowry-  AniiBtraag  and  wife 
against  Mary  Borkett.  Judgment  toi  plain- 
tiffs, and  defendant  appeals.  Afflnned. 

Geo.  L.  Spii^  of  Seattle^  for  appeUant 
-  T.  W.  Bawett,  of  Kttit,  and  Tudiw  ft  Hy- 
land,  of  Seattle,  for  respondents. 

CHADWIOK.  J.  Plaintifra  brought  this 
action  In  forcible  oitry  and  detainer.  De- 
fendant answered  setting  up  that  she  had 
leased  from  the  then  owner  the  premises  (a 
atore-Toom)  in  the  building  now  owned  and 
occupied  by  the  plaintiflte  for  the  term  from 
April  15,  1916,  to  October  15,  1916,  at  $20  per 
month,  with  option  to  extend  the  lease  tor  a 
fnrtber  period  ■ot  six  months  or  until  April 
15.  1917.  Uptm  the  expiration  of  the  written 
leaae,  the  own»a  gave  her  nntU  May  1, 1917, 


to  decide  whettur  aba  wmUd  amllinia  Is  taia 
occupatioa  of  the  premlaea  tor  a  term  endtog 
April  iS,  ma.  Sha  all^w  that  she  paid 
the  rental  for  the  half  month  between  April 
15,  1917,  and  May  1«  m7,  and  that  plaSntilff 
leased  the  premlaea  to  hu  for  the  1146  months 
ending  April  15,  1918.  Rent  was  paid  on 
May  15th.  On  June  3d,  plalntUEs  aerred 
aoUoe  aa  defSendant  that  her  tenancy  would 
terminate  Ansust  16,  isn^  with  a  demand 
that  she  sarrender  possession  on  or  before 
t^hat-  dayi  Detendant  paid  ber  rent  up  to 
Anguat  IStl^  irat  lefuaed  to  TUate^  wbaax- 
upoa  plaintiffs  brou^t  this  action. 

Tbe  caae  came  <ai  for  trial  before  a  Jury. 
After  opening  statem«ita  had  been  uiade  both 
by  fiooxiflel  for  plaiotiirB  and  fm  defendant, 
counsel  for  plalntlffia  moved  that  tbe  court 
direct  a  Tffidlct  upon  the  ground  that  no  legal 
defense  to.  the  action  bad  been  set  up  In  the 
afflnnatlve  aasver,  aiod  upon  the  further 
ground  tbat  the  statement  ol  counsd.  If  sus* 
talned  1^  evl^nc^  would  not  Qanstltnte  a 
defense  to  the  actltm.  Oounsei  for  deefendant, 
after  some  parl^  vtth  the  court,  also  moved 
for  ^  Judgment.  We  are  foUowing  the 
history  of  the  trial  as  redted  in  the  briefs, 
fbr  we  find  no  statement  of  facts  or  bill  of  ex- 
ccptlnu. 

The  court  thereupon  dismissed  the  jury, 
and  found  the  amount  of  the  rent  then  ac- 
crued to  be  ¥80,  which  was  doubled  under 
the  penal  pibvlsions  of  the  statute  Bem.  Code, 
I  827,  and  a  Jndgmoit  entered  for  the  sum 
of  9160. 

Counsel  advances  the  fheory  that  the 
lease  b^g  for.  IIH  months^-b^ng  leqs 
than  cme  yeax^— Is  a  ralld  lease  altbons^i 
not  In  writing. 

Tha  statute  provides  that— 

•Xsasss  may  be  in  wridsg  w  print,  or  partly 
In  writing  ai^  partly  in  iffin^  and  ^aH  be  le- 
gal and  valid  tor  any  term  or  period  not  exceeq- 
Ing  one  year,  without  acknowledgment,  witness- 
es, or  seals."  Rem.  Gbde,  8  8802. 

t1)  TUa  Btatate  goes  no  further  than  to 
sustain  wzttten  or  printed  leasee  tor  what- 
ever term  pnwlded  or  fOr  a  term  of  one  year 
when  lacking  the  formalities  dmaanded  of  all 
instmmeats  evidencing  an  Incumbranoe  upon 
real  estate.   Rem.  Code^  S  8745. 

[Z]  The  court  properly  held  that  an  pral 
lease  for  any  tarm  can  only  be  auBtained  as  a 
lease  from  month  to  month.  Madea  v.  How- 
aldt.  4fi  Wash.  460;  90  Pac.  688;  Btehards  t. 
Beddshelmer,  86  Wadi.  826.  78  Pac  e&(; 
Spnltser  t.  Miller,  98  WadL  401,  168  Pac 
179. 

Defendant  seeks  to  avt^d  the  mle  by  set- 
ting up  facta  which  are  relied  upon  to  create 
an  estoppel:  tliat  relying  upon  her  contract 
she  made  certain  upendltures  fU>out  the 
storeroom  in  the  way  of  shelTlnff,  waU  cab- 
inets, and  changing  the  trwt  ct  the  stne; 
tiut  she  had  buUt  a  boslnees  of  some  pro- 
portim;  that  Aa  was  wholly  depeodent 
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upon  the  business  for  her'snpport;  Oiat  Ae 
could  not  set  another  looatlon ;  and  that  she 
bad  ordered  goods  tot  tiie  Christmas  trade. 

[I]  Bnt  manl^Btly  these  things  are  not 
matters  ot  estt^pea.  ^e  things  done  were 
an  for  the  benefit  of  the  lessee  and  were  In 
no  sense  a  consideration  Kotng  to  the  entire 
term.  The  purdiase  of  goods  and  ttie  bnild- 
Ing  up  of  a  business,  as  well  as  the  purdiaae 
of  seascmable  goods,  were  all  hiddoit  to  the 
contract  Defendant  Is  charged  with  the 
knowledge  that  her  l«iBe  was  oniT  and  sab* 
Ject  to  -Afffitftute  IIrmu  month  to  montii,  uid 
that  she  might  have  iwoTided  against  nidi 
ocmaequHice  by  InBistlng  upon  a  sofllclait 
contract 

If  one  ^0  enters  Into  possesidon  of  buslp 
neas  proper^  can  keep  possession  Indefinite- 
ly by  fitting  the  premises  to  the  uses  and 
convenlenoe  of  his  parUcnlar  baslneaa,  by 
paying  his  rent,  and  1?  tiie  punSiase  of  goods 
to  meet  antldpated  trade,  posseMttm  muse  ob- 
tained would  be  better  than  any  written 
lease,  for  the  lessee  coul^  continue  posses- 
sion at  his  own  will  at  the  rent  first  stipu- 
lated, and  imhampoed  the  usual  coTe- 
■nants  and  ccmditltmB  of  a  written  lease. 

[4]  To  make  an  oral  lease  good  for  one 
year  under  the  theory  of  estoppelt  there  must 
be  some  dement  of  benefit  to  the  landlord 
adde  from  the  roit  reaerred,  or  some  .injus- 
tice to  the  tenant  that  a  court  of  eQUity  will 
not  tolerate;  as,  for  instance  wboe  the  land- 
lord has  made  the  lease  cnidiiti«ied  iqion  aome 
alteration  or  improremesit  that  would  en- 
hance the  Talna  of  the  proper^,  or  where 
the  value  of  the  property,  lies  In  the  taking 
oi  an  annual  crop.  In  otter  words,  the  mere 
possession,  the  payment  of  rent,  and  the  con- 
duct ot  a  budnesB  in  the  usual  way  and  for 
Ite  sole  benefit  of  the  tenant,  unaooompanied 
by  drcnntf^ces  whtdt  will  create  a  om- 
stderattim  going  to  the  term,  will  not  make 
am  oral  lease  from  month  to  month  a.  term 
lease  resting  In  estoppel. 
'  ■  Malxger  v.  Arcade  Building  ft  Kealty  Co., 
80  Wash.  401,  141  Pac  900.  U  B.  A.  lOl&A, 
288^  and  the  eases  dtsd  theralii,  wItt  lUve- 
trate  and  sustalB  our  tbonght. 

[I]  Ootouel  Utteriy  cong)latoB  diat  lutrtng 
tendoed  and  paid  Into  court  the  rent  from 
August  16th  up  to  the  time  of  the  trial,  being 
for  the  IntencDlng  time,  the  court  should 
not  rUit  the  penal^  ot-  the  statute  upon  lUs 
diffiit.  Oar  heart  is  with  him  aikd  with  his 
<dleQt;  but  the  statute  Bem.  Oode^  |  a2T»  must 
guide  ow  hand,  it  le^rm  no  legttlmate 
ground  for  the  exerdse  of  our  sympathy. 
The  trial  Judge  bad  no  disaetton,  nor  have 
w&  Newman  t.  Worthen,  67  Waih.  467, 
107  Pac  188;  Bond  t.  Chapman,  84  Wash. 
606,  76  Paa  87 ;  O'Conndl  r.  Aral,  63  Wash. 
280, 116  F«c.  9B;  Shannon  t.  Lo^>  66  Wash. 
640,  118  Pac.  823. 

It  is  no  answer  to  say  that  plalnttfls  might 
have  withdrawn  the  money  as  it  was  paid 


in.  A  suit  pending.  It  Is  likely  ftat  an  ac- 
oq»tance  of  the  amount  tendwed  would  bare 
satisfied  counsel's  theory,  a  hasard  plalntlffo 
were  not  called  upon  to  take.  It  was  thrir  ■ 
privilege  to  fix  the  legal  rigibte  of  the  par- 
ties as  of  t2ie  day  of  forfeiture. 
Affirmed. 

BIAIN,  O.  J.,  and  MACKINTOSH,  MITOH- 
BliL,  and  TQI^AN,  JJ.,  concur. 


TAN  BUa  FISH  CO.  t.  HQRSTBOU,  Sheriff. 
(No.  16066.) 

(Supreme  Oonrt  of  Washington.   Dec  28. 

1018.) 

1.  INTOXICAIINS  LiQUOBS  ^=>245— IlLEOAL 

Sale— Statdtes— CoHSTBUcTiON . 
Iaws  1015,  p.  2,  providing  for  search  war- 
rant, seizure,  and  sale  of  intoxicating  liquors, 
and  goods,  implements,  and  fixtures  used  in 
their  Illegal  sale,  must  be  construed  as  a  whole. 

2.  INTOZICATINQ  LlQCOBS  «S»24^  260-IL- 
LEOAIi  SAIX— SBABCHEU  —  SAX^  OF  PBOP- 
BBTT. 

NotwithBtanding  Laws  1016,  p.  8,  {  12,  pro- 
viding for  sale  of  implements,  fumitore,  and  fix- 
tures used  in  illegal  manufacture  or  sale  of  in- 
toxicating liquor,  apparently  authorises  justice 
of  peace  to  sell  all  implements,  justice  was  with- 
out jnrisdlctkm  to  proceed  to  sell  boat  on  whidi 
Intoxicating  liquors  were  found,  since  under 
sectioD  6  a  complete  sdieme  tor  the  abatement 
of  the  noisanee,  when  intorlcating  liquors  are 
Cound  In  bnildinga  or  boats,  is  provided, 

S.  iHToziOATino  I^uoBs  ^»26e  —  Abais- 

■   HXHT  or  NuiSAITCn— JUBISDlOlIOn. 

Althoo^  jostiee  of  peace  may,  under  Laws 
1015,  pp.  7,  8,  H  11»  12,  Bwve  summarUy  to  tof 
feit  implements  used  hi  Illegal  sals  of  Uqnor 
under  section  6,  the  jastics  of  the  peace  has  no 
Jurisdiction,  and  cannot  proceed  by  abatement 
of  nuisance  to  close  the  building,  vehicle,  or 
boat  where  intoxicating  liquors  are  found. 

Department  L 

Appeal  from  Superior  Court,  J^fftrson 
County ;  John  11  Balaton,  Judge. 

Suit  by  the  Van  Bug  Fish  Company 
against  Martin  Berstirom,  EHierilE  of  Jeffer- 
sm  County,  -to  restrain  execution.  From  a 
Judgmoit  dismissing  the  acti<»i,  plaintiff  ap- 
peals!  Beversed,  with  lostmclions. 

A.  B.  Coleman,  of  Pwt  Townsend,  for  ap- 
pellant 

Tom  W.  Holman,  of  Port  Townsend,  for 
respondent. 

TOLMAN.  J.  On  February  22,  1918,  the 
proaecuting  attorney  of  J^ersm  county  filed 
with  a  justice  of  the  peace  a  ccHuplaint,  and 
procured  the  Justice  to  issue  a  aeacdi  war- 


«BD»Fw  otbw  cases      mn»  tople  sud  KSY-NDHSaR  la  aU  Ke^-Namberaa  DlgesU  and  Zadtxae 

Digitized  by  Google 


WulL) 


VAN  fiVB  FISH  CO.  HKBSTROH 


380 


nnt,  dlrecttpg  the  sberifl  to  MerdU  the  gag 
boat  G«orge  fi  tor  IntodcatJjDg  Uqnors  al- 
tagad  to  be  iapt  tbenut  by  one  Sam  Bnggeb 
to  Tiolattoii  of  tbe  prariskni  irf  Qm  pnbl^ 
bitten  law.  In  the  execution  of  this  warrant, 
the  ahCTlff  niMd  ttie  boat  George  B.  and 
made  return,  itatlng,  In  effect;  that  he  found 
and  atitaed  72  pat&ets  containing  liquor 
wtddi  wore  on  board  tiie  United  States 
patrol  boat  Areata,  taken  from  .the  gas  beat 
Oeoi^  B  on  Febmarr  82t  1918,  and  also 
the  gaa  boat  George  B,  from  wbkb  said  in- 
tozleatiag  llouor  was  takot;  and  fnrtber 
certifying  that  the  Uquor  was  found  in  tbe 
poaseealon  of  the  captain  ot  the  Areata,  and 
that  the  gas  boat  George  B  was  fbond  la  tbe 
possession  of  Sam  Bugge.  An  ordar  was 
made  by  the  Justice,  fixing  a  time  for  the 
hff^T***g  on  the  flherliTai  return,  at  wfabOi 
time  appeUast  amwared  by  its  attonugr  be- 
fore the  Justice,  filed  a  dalm  of  ownership 
of  the  George  B  In  writing,  and  moved  to 
qnaA  the  proceedings,  on  the  ground  Oiat 
ttie  Justice  hod  no  Jurisdiction  to  enter  a 
Judgmoit  for  the  forfeiture  and  sale  at  said 
boat  Tb»  moOoa  bang  dmled,  the  Justice 
proceeded  to  enter  an  order  detitarlag  the 
boat  fbrfelted,  and  Issued  an  execution,  di- 
recting the  sheriff  to  sell  the  sAme.  Pro- 
ceeding under  tbe  aecutlon,  the  sheriff  was 
about  to  sell  the  boat*  when  appellant 
brought  this  actl<xi,  and  procured  a  temr 
poraty  order  restraining  the  sale.  After 
trial  on  the  merits,  the  court  below  doiled 
aivellant's  prayer  for  a  permanent  Injunc- 
tion, and  dismissed  the  action.  Whereupw 
this  appeal  followed. 

Ttio  sole  qnestioa  here  presented  and  to  be 
determined  is  whether  the  boat  In  questioa 
may  be  forf^ted  and  sold  under  sections  11 
and  12  of  the  act  Laws  1916,  &  2.  Secthm 
11  provides: 

"If.  upon  the  sworn  oomplalut  dt  any  jwrion, 
It  shall  be  made  to  appear  to  any  judge  of  the 
■operioT  coort  op  jostie©  of  the  peace  that  there 
Is  probable  cause  to  believe  that  intoxicating 
liquor  la  being  manuCaetnred,  aold,  bartered,  ex- 
chant  ed,  given  away,  furnished  or  otherwise 
disposed  of  or  kept  in  vi<dation  of  the  proTisluns 
of  this  act,  anch  Justice  of  the  peace  or  judge 
shall,  with  or  witiiont  the  approval  of  the  pros- 
ecuting attorney.  Issue  a  warrant  directed  to 
any  peace  officer  in  the  county,  commanding  him 
to  search  the  premises  designated  and  described 
hi  mcb  CMSplaint  and  warrant  and  to  s^e  all 
Intoxicating  liqaor  there  found,  together  with 
the  vessels  in  which  it  is  contalaed,  and  all  im- 
plvment*.  furniture  and  fixtures  used  or  kept 
for  the  Illegal  manufacture,  sale,  barter,  ex- 
change, giving  away,  furnishing  or  otherwise 
disposing  of  such  liquor.  •  •  • 

And  sectioa  12  provides  fbr  a  heartng  on 
the  return  of  the  warrant  for  Vbe  purpose  of 
determining  whether  "any  article  so  seized'* 
was  kept  or  used  ft>r  tt»  purpose  of  violat- 
ing the'  act;  that  **any  person  claiming  any 
intcteat  In  any  eC.  the  artbSes  s^zed  maj 


appeas  and  be  beard  upon  flUng  a  written 
claim."  and  if  no  sudi  claim  be  made  or  sub- 
stantiated, a  Judgment  of  fbrt^ture  aball  be 
entered. 

[1]  Were  these  the  only  provlalaus  ot  the 
act  touddng  the  dl^wsltion  of  pn^jtetty  used 
unlawfully,  it  might  be  that  by  the  use 
of  the  words  "Implem^ts,  furniture  and  fix* 
turee"  the  InteotloQ  Is  shown  to  Include  all 
pusonal  pnqierty  used,  aa  was  this  boat,  in 
violating  tbe  law.  But  the  act  must  be  con- 
stroed  as  a  whole;  and  In  section  5  we  find 
what  appears  to  be  a  complete  s«wrtelon  cov- 
ering propwty  of  this  kind.  It  is  there  pro- 
vided: 

"It  shall  be  unlawful  for  any  i»axson  ownii«, 
leasing,  noting  or  occupying  any  premises, 
building,  vehicle  or  boat  to  knewii^ly  permit 
totnrifating  Uqew  to  be  manufactured,  sold, 
bartered,  exchanged,  givoi  away,  famished  or 
otberwiae  disposed  of  in  violation  of  the  pro- 
visions of  this  act  or  to  be  kept  with  intent  to 
sell,  barter,  exchange,  give  away,  furnish  or 
otherwise  tUspose  of  the  same  in  violation  of 
the  provisions  ot  this  act  tfaereon  or  therein; 
and  all  premises,  boUdings,  vehicies,  and  boats 
whereon  and  wherein  latoxicatlng  liquor  Is 
manufaetured,  sold,  bartered,  exdunged,  given 
away,  fomUicd  or  otherwise  dlq|>0Bed  <d  or 
kept  with  int«nt  to  sell,  barter,  exchange,  give 
away,  furnish  or  otherwise  dispose  of  the  same 
In  vioIati<Hi  of  the  provisions  of  thi«  act  are 
common  nuisances,  and  may  be  abated  as  such, 
and  upon  conviction  of  the  owner,  lessee,  ten- 
ant or  occupant  of  any  premises,  bnildings,  vehi- 
cle or  boat  of  a  violation  of  the  provisions  of 
this  seetitm,  the  court  shall  order  that  such 
nuisance  be  abated,  and  that  such  premises, 
building,  vehicle  or  boat  be  closed  until  tbe 
owner,  lessee,  toiant  or  occupant  thereof  shall 
give  bond,  with  a  sufficient  surety  to  be  ap- 
I>roved  by  the  court  making  the  order,  in  the 
penal  sum  of  (me  thousand  doUara,  payable  to 
the  state  of  Washington,  and  conditioned  that 
Intoxicating  liquor  will  not  thereafter  be  man- 
ufactured, sold,  bartered,  exchanged,  given 
away,  furnished  or  otherwise  disposed  of  there- 
on and  therdn,  or  kept  therecm  or  tlierdin,  with 
intent  to  sdl,  barter,  udiange,  give  away  or 
otherwise  dispose  of  the  sane  contrary  to  law, 
and  that  he  will  pay  all  fines,  coats  and  dam- 
ages that  may  be  assessed  against  him  for  any 
violation  of  this  act ;  and  in  case  of  the  violation 
of  any  cooditioa  of  such  bond,  the  whole  asaount 
may  be  recovered  as  a  penalty,  for  the  use  of 
the  coanty  wherein  the  premises  are  situated; 
and  In  all  cases  where  any  person  has  been 
convicted  before  a  justice  of  tira  peace  of  a  tIo- 
lation  of  the  provfslMis  of  this  section,  and  no 
appeal  haa  been  taken  from  audi  ooaviotion.  an 
information  or  complaint  may  be  filed  in  the 
superior  court  of  the  county  in  which  such  con- 
viction was  had  to  abate  the  nuisance,  and  in 
any  such  action,  a  certified  copy  of  the  recorJs 
of  such  justice  of  the  peace,  showing  such  con- 
viction, shall  be  competent  evidence  of  the  ex- 
istence of  sudi  nuisance." 

[2]  It  aeons  dear  and  plain  from  themere 
reading  oi  tbe  act  that  tbe  Idnd  at  property 
to  be  summarily  dealt  with  under  sectUms 
U  and  12  is  the  liquor  Itself,  and  tbe  arU- 
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des  necessarily  and  cnstomarUy  nsed  In  con- 
nection Qierei^th  for  die  sale  and  consnmp- 
Uon  thenot,  sucb  as  Hia  containers,  ^ass- 
war^  bar  famitare  and  fixtures,  and  the 
like.  It  is  equally  clear  that  boats  and  to- 
hldest  being  expressly  named  In  secU«i  B, 
are  to  be  disposed  of  jmAet  the  terms  of  that 
section,  and  not  otherwise.  It  may  be  that 
^  boat  la  an  Implement,  within  the  ndlnary 
deflblUon;  and,  were  the  provisions  of  sec* 
tloD  B  omitted'  from  the  act,  we  might  so  de> 
fine  It  But  We  cannot  believe  tiiat  the  fram- 
ers  of  the  act,  after  having  provided  that  a 
boat  or  veUCte  ao  nsed  shall  be  deemed  a 
nuisance^  and  be  abated  as  mtSi,  Intended 
again  to  cover  tbe  same  ai^jed;  by  the  use 
of  the  words  'implements,  furniture  and  flx- 
tnrest"  as  used  In  secttom  11  and  12,  and 
thus  to  provide  a  irtuflly  different  manner 
for  the  dlspoedtlon  thereof,  Incondstent  with 
the  previous  provi^tms  already  incorporated 
la  sectloa  6.  This  ocnut  aroears  to  have 
already  adopted  this  view.  01t7  of  Bvoett  v. 
MdOuUough.  172  Pac.  868. 

[1]  It  wlU  be  observed  that  under  section 
S,  no  jurlsdlctUm  S>  coirfierred'  oa  a  JusUoe 
of  the  peace,  and  that  tnformatlM  or  com- 
plaint seeking  the  enforcement  of  the  provi- 
sions of  that  section  must  be  filed  In  the 
Boperlor  court.  It  fidlows,  therefore,  that 
the  Justice  of  the  peace,  In  the  proceeding 
her^before  rtferred  to,  had  no  Jurisdiction 
of  the  boat  now  In  controveray,  that  his  Judg- 
ment of  forfMture  was  absolutely  void,  and 
ther^ore  can  be  attained  oollatwally;  and 
the  pomauoit  Injunction  sbonld  have  been 
Issued,  as  prayed  for. 

The  Judgment  at^)ealed  from  is  reversed, 
with  InstmctUma  to  proceed  aa  herein  in- 
dicated. 

MAIN,  a  3^  and  HACKINT08H,  CHAD- 
WICK,  and  MITCHIS<U  JJ.»  concur. 


DEISR  PARK  LUMBER  CO.  t.  OREKKW- 
WA8HINGT0N  LUMBER  &  MFO.  CO. 
(No.  10O2O.) 

(Supreme  Court  of  Wtshingtw.  Dec.  28, 1918.) 

1.  Apfbax.  ahd  Bbbob  «a»1068Cl)— Bcvibw— 

Where  tin  cODtenta  of  a  letter  were  brou^t 
out  on  croas-eaUniiuition  ot  the  writer,  held 
that  the  ezcluiioa  of  the  letter  its^  was  hann- 

lesa,  if  erroneous. 

2.  EvrDENCB  «=»448— Pabol  BmAnATiON— 

PrIOB  NEOOnATIONS. 

A  complete  and  unambiguous  contract 
merges  all  prior  communications  and  negotia* 
tioDs  within  itself,  and  requires  no  explsnatitm. 

3.  EvipBHOi  «=»448— Pabox.  Evidencs— Av- 

'piOUtTT. 

'WSiere  plaintUt  deeUned  to  accept  dafead- 
ant's  order  for  lumber  and  defendant  aeeepted 


plaintiff's  confirmation  order,  wUeh  wu  4car 
and  nnamUguoos,  and  apedflsd  that  tiie  hunbcr 
sold  sbonld  be  aa  tin  stock  reaa,  eridsnba  id 
negotiatioDs  leading  19  to  tte  omtract  was  In* 
admlaaible. 

4.  ApnAL  AiTD  BhnOB  4e9i068(4)— Review— 
Habhlegb  Buoa. 
When  the  verdict  Aowed  Oat  the  Jury  de- 
nied in  toto  defendant's  eoaatetdaim  for  dan- 
ages,  «Tore  in  instmctioBS  on  its  measure  of 
damages  were  hannlessk  • 

Department  1. 

Appeal  from  Superior  Oourt,  Kltig  County; 

A.  W.  Frater,  Judge. 

Action  by  the  Deer  Park  Lumber  Company 
against  the  Oregon-Washington  Lumber  ft 
ManufactnrSng  Oomi>any,  which  counter* 
claimed.  From  a  Judgment  for  pifffnttif,  do- 
fndant  appeala.  Afflnned. 

McClure  &  McClure,  Tudcer  ft  Hyland,  and 
Walter  T.  Osborn,  all  of  Seattle,  for  appel- 
lant 

Carroll  B.  Graves,  of  Seattle^  for  re^nd- 
ent 

TOLMAN,  J,  Respondent  sued  to  recorer 
$8,773.50  and  Interest,  a  balance  alleged  to 
be  due  to  It  for  lumber  sold  and  delivered 
to  appellant.  It  was  admitted  that  apiwl- 
lant  was  entitled  to  a  credit  for  the  amount 
of  the  expense  bills  held  by  It,  and  upon 
their  production  the  contract  price  of  the 
lumber  delivered  was  agreed  to  be  $4,468.34. 
Ap[>ellant  by  way  of  defense  and  counter- 
claim set  up  and  sought  to  prove  a  breacb  of 
a  contract  to  deliver  a  specified  amount  and 
grade  of  lumber  at  specified  prices  within  a 
spedfled  or  reasonable  time.  The  case  was 
tried  to  a  Jury,  wlilch  brought  In  a  verdict 
for  the  exact  agreed  contract  price  of  the 
lumber  delivered,  ajfoa  which  verdict  Judg- 
ment was  entered,  and  from  which  this  ap- 
peal la  taken. 

The  issues  made  up  under  the  counterclaim 
In  the  answer  related  to  three  contracts,  one 
covering  Western  pine  shop  lumber  or  shop 
Inmber,  the  second  covering  pine  moldings, 
and  the  third,  number  four  pine  boards.  The 
main  controversy  was  over  the  shop  lumber, 
and  the  errors  assigned  do  not  appear  to  ex- 
tend beyond  the  proceedings  relating  thereto. 

On  March  14,  1917.  appellant  telegraphed 
an  inquiry  to  respondent  as  to  prlceb  of 
shop  lumber,  and  respond«it  replied  by  let- 
ter of  March  l&th.  Inclosing  a  B<diednle  of 
prices.  On  receipt  of  that  lettw  on  Mardk 
16th  appellant  wired  an  inquiry  as  to  how 
much  and  what  specifications  and  grades  of 
shop  lumber  could  be  furnished  at  such 
prices,  In  reply  to  whl<±  respondent  wrote 
a  letter,  dated  March  17th,  which  reads  as 
follows:  ■ 

"We  are  vtitiBC  yon  promptly  Instead  of  wir- 
ing yoa  regarding  oar  present  porition  to  hudle 
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joar  Western  pine  shop  ordenj,  because  we  fed 
that  we  cannot  make  our  positim  nifflelmtly 
dear  to  yoo  in  a  tolefram. 

"W*  hm  in  pile  at  tUi  time  waitfaw  for  On 
stock  to  air  drr.  about  750,000  of  No.  8  and 
better  Aop.  TUa  atock  is  about  701%  6/4, 
20%  8/4  and  10%  5/4,  and  It  wiU  grade  aboot 
^10%  No.  3,  60%  No.  2,  and  10%  No.  1.  A  large 
part  of  tbifl  stock  was  pat  iA  pile  in  Janaar;, 
BO  it  wonld  be  besbmlnf  to  be  in  ahippinf  con- 
dition in  Ma7. 

"Ton  nadentand  we  bave  beea  Jcfln  drying 
part  of  oar  Aop  darins  the  winter,  bat  that 
whidk  wa  hare  been  Uln  drying  we  bave  beui 
ahii^nff  «at  on'  orders,  so  tiie  <mly  snrplue  we 
have  to  offer  ia  this  750,000  whlcb  we  have 
piled  in  the  yard  to  air  dry.  We  are  adding  to 
tbfa  750,000  every  day  at  the  rate  of  about  10,- 
000  per  day.  If  the  orders  which  you  bare  In 
mind  require  more  of  the  B/4  tlian  we  have  on 
hand,  we  eoold  begjn  to  saw  more  of  5/4." 

Od  receipt  of  this  letter.  appeUant  aent  a 
telegram  pnzportinc  to  accept  what  It  termed 
respondeiit^s  ofEer  to  sell  shop  Inmher,  and 
followed  the  tel^ram  with  an  order  doted 
Mardi  21st  as  follows: 

ItMn  "or  more  vp  to  1,000,000." 
R/V,  0/4  and  S/4  Westem  pine  taolanr  hnSber, 
brlSU  Btoek,  alOier  air  dried  or  klfai  dried. 

About  10%  8/4  oaA  0/t  No.  1  Shop  8t8  to 
Standard   <<U0 

Abont  00%  B/4  and  1/4  Ho.  S  Shop  BM  to 
Btaadud   ISt.00 

About  40%  1/4  and  0/4  No.  I  Shop  B2S  to 

Btaadard   9M.0O 

8/4  No.  1  Sbop  8!8  to  Standard  144.00 

8/4  No.  X  8b<v  SS8  to  Standard  884.00 

eupmeau  to  oommeaco  Uar  lat  or  sooner  It  pos- 
sible to  ship  absolutely  dry  sto^  conflrmloa  our 
wire  Ms  nth  80th.  1817. 

Stedt  to  bo  70%  V4 

Stock  to  be  80%  S/4 

Stock  to  be  10%  S/4 

On  receipt  of  the  telegram  and  before  tbe 
rec^pt  of  the  order,  rapondent  wrote  a 
letter  ander  date  of  Mardi  2lBt,  saying,  In 
effect,  that  when  the  lamber  would  be  lit 
to  ship  depended  upon  the  weather,  and  they 
woold  not  agree  to  ship  at  any  spedfled 
time,  but  would  only  ship  as  the  lumber 
reached  shipping  coudlti<m,  and — 

"alao,  we  do  not  care  to  guarantee  the  per- 
centage of  grades  whidi  the  stock  will  probably 
develop.  Anotiier  feature  which  is  al<mg  the 
line  of  what  we  wrote  you  the  other  day,  on  a 
contract  for  a  large  amount  of  shopk  we  would 
much  prefer  to  invoice  direct  to  the  customer, 
and  our  dtrtng  so  In  a  case  of  this  kind  would 
not  result  in  your  aacrificing  in  any  way  yonr 
Idantity  as  a  whcdesaler,  because  tte 
would  all  be  with  one  concern." 

And  upon  rec^t  of  appdlasfs  proposed 
order  of  March  Slst,  respondent  Immediately 
wired  its  refusal  to  ace^  tbe  sam&  There- 
upon appellant's  manager  w»t  to  Deer  Park, 
and  some  personal  negotiations  were  had. 
After  sU  of  this  oorrespondoice,  snd  after 
tbe  personal  negotiations,  the  minds  of  the 
parties  appear  to  have  met,  and  the  trial 
ooort  instructed  the  Jury  tbat  tbe  contract 
inF.-2S 


between  them  was  shown  by  appellant's  or- 
der of  March  2l8t,  reepfmdffiit's  coDflrmatlon 
order  of  March  Slst,  the  letter  of  April  7th, 
transmitting  die  confirmation  order,  and  ap- 
pellant's acknowledging  lettw  of  April  lOtta. 
The  first  of  these  has  already  be«i  quoted 
herein.  The  confirmation  order  does  not 
vary  therefrom  in  amounts  and  prices,  but 
describes  the  lumber  as  No.  ft  and  better,  shop 
pine,  as  stodc  runs,  to  be  shipped  as  soon 
as  possible^  terms  as  pm-  agrewnwtt  and  re> 
guests  Immediate  telegraphic  advloe  If  there 
is  any  error  therein,  and  the  lettw  of  trans* 
mlasal  Is  as  follows: 

"Herewith  our  conflrmatlMi  of  your  order  No. 
1265  which  we  have  entered  under  onr  mill  No. 
2068,  order  calUng  for  from  760.000  to  1.000.006 
feet  of  tKborr  lumber,  prioes  oo  onr  comfirma- 
ttoo  being  net  to  us.  and  terms  as  per  agree- 
ment tbat  you  ai«  to  advance  05i%  of  face  of 
each  invoice  after  deducting  freight  and  that 
you  wis  make  a  qMelal  ettlMrt  to  forward  to  us 
promptly  aU  final  remittances. 

"It  ia  our  naderstandlBg  <mi  all  sUpnmits  to 
yon  that  yon  are  willing  to  advance  ua  96%. 
but  I  note  by  a  remittance  recelTed  from  yoo 
yesterday  that  yon  advanced  but  85%.  We 
thoaght  we  woidd  let  this  one  car  pass,  but 
please  understand  tbat  in  future  sbipmoits'  it 
win  be  necessary  fbr  us  to  insist  upon  your 
advandng  901%. 

"We  are  several  days  late  In  qiailing  yoo  our 
ooofirmattoa  of  yonr  order  for  tscturyi  beeauat 
orders  have  been  ocmiing  in  Castar  thsn  we  hav* 
been  able  to  write  them  up  and  mall  back  the 
oonflrmatiotta." 

Appellant's  letter  of  April  lOCh  adcnowl< 
edges  rec^pt  of  respondent's  letter  of  April 
7th,  and  of  the  conflrmatim  order  indosed, 
eapresscB  satisfaction  fberewiCb,  and  says: 

*^e  bave  Instructed  ear  aooonntant  to  make 
yen  advance  payments  of  ninety-fire  per  cent  of 
the  ssfll  value,  leas  two  per  cent,  cash  discount 
on  xegolsr  tarns." 

[1]  AppeUantfs  first  eontsntton  is  that  tlw 
trial  ooort  erred  In  withdrawing  from  tbe 
consideration  of  tSie  Jury  the  letter  written 
by  respcmdeot  ondar  dat«  of  Mardt  17tb. 
NotwIthstandlDg  Ibat  Uio  court  had  Instruct- 
ed that  the  contract  was  shown  by  subse- 
quent letters  and  doenmsata^  counsel  fOr  ap- 
pelant appears  to  have  been  commenting  on 
this  lettw  in  Us  argument  to  the  Jury,  when 
an  oMecttoo  was  Intorposod,  and  counsel 
said: 

"I  am  not  argnlng  this  as  a  part  of  the  con- 
tract •  •  •  Not  as  a  part  of  the  omtract  at 
an.  I  don't  contend  it  Is  a  part  of  the  c<m- 
traet.  It  is  a  stetesMnt  of  fact  though  as  to 
irtiat  tiiv  bad  on  hand  In  that  yard  at  that 
time,  and  presumably  should  be  afreet  If  Mr. 
Wilson  was  truthful  In  his  letter.  It  is  bis 
letter,  not  our  letter.  It  is  one  of  those  letters 
which  goes  in  this  correspondence  as  tbruwing 
light  upon  the  bona  fldeness  of  this  transaction 
and  gives  you  some  undtfstendlng  aa  to  who 
breached  tide  contract.'* 
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Asramlng,  therefore,  that  tbe  letter  was  a 
statement  or  admission  by  respondent  against 
Interest  as  to  tbe  grade  of  the  shop  lumber 
In  Its  7ard«  was  appellant  prejudiced  by  Its 
exclusion?  On  cross-examinatloo  of  tbe  sec- 
retary of  respondent,  who  wrote  the  letter, 
the  fOUowlng  took  place: 

'H).  So  that  your  lumber  piled  In  your  yard 
or  in  your  dry  kiln  you  know  from  your  ssperl- 
tnc«,  If  you  an  an  experienced  lumberman,  on 
an  STerage  how  your  stock  will  run  unless  you 
have  bad  extraordinary  climatic  conditions,  do 
you  not?  A.  We  couldn't  any  more  than  guess 
at  it 

"Q.  Can  you  tell  within  a  reSBonable  percent- 
age how  your  stock  in  mnnlng,  and  can't  any 
other  Inmbwman  tell  within  S  or  4  per  cent.'/ 
A.  I  have  always  felt  that  I  knew  so  little 
about  it  that  I  irooldn't  take  an  order  and  guar- 
antee anything  about  percentages ;  that  is  how 
much  I  know  about  It. 

"Q.  I  didn't  ssk  you  what  you  would  guar* 
antee.  You  don't  know  enough  about  it  to  ex- 
press  an  opinion  now  and  again?  A.  An  opln* 
ion,  yes ;  but  X  wouldn't  tain  an  order  on  that 
basis. 

"Q.  And  when  yon  wrote  this  letter  on  Mardi 
17th  to  the  Oregon-Wadiington  Company  and 
said,  *We  have  in  pile,  waiting  for  the  stock  to 
air  dry  about  750,000  feet  of  No.  8  and  better 
shop.  This  stock  is  about  70%  d/4,  20%  8/4 
and  10%  5/4  and  it  will  grade  about  40(%  No. 
3,  50%  No.  2. and  10%  No.  1.'  was  only  the 
expression  of  an  opinion,  and  simply  a  guess  as 
to  what  was  In  your  lumber  ^?  A.  That  is 
correct. 

"Q.  And  you  didn't  intend  It  to  be  anything 
bat  a  guess?  A.  Certainly  not 

"Q.  And  yoo  Intended  that  the  Oregoa-Wash- 
iagtmi  people  should  take  that  just  as  A  guess? 
A.  Certainly;  they  understood  it  that  way." 

It  appears,  therefore,  that  the  contents  of 
the  letter  were  fally  made  known  to  the  Jury, 
and  appenant  had  tbe  full  benefit  thereof. 
While  with  a  proper  caution  to  consider  It 
only  for  the  purpose  Indicated  by  counsel, 
tbe  letter  might  have  been  admitted,  yet  we 
cannot  say.  In  the  light  of  tbe  cross-examina- 
tion referred  to,  that  Its  excloaioo  was  preju- 
dicial error. 

[Z,  3]  It  Is  also  contended  that  the  In- 
strnctlODS  as  to  what  communications  con- 
stituted the  contract  between  the  parties  was 
erroneous,  and  it  may  be  conceded  that  when 
Hie  contract  is  ambiguous.  Hie  statements 
and  communications  of  the  parties  leading 
up  to  It  may  be  received  in  evidence  for  the 
purpose  of  aiding  to  determine  what  the  coo- 
tract  is.  But  a  a)mplete  and  unambiguous 
contract  merges  all  prior  communications  and 
negotiations  within  itself,  and  requires  no 
^planation.  For  instance,  in  Its  order  ap- 
pellant asked  respondent  to  contract  to  ship 
lumber  which  should  be  10  per  cent.  No.  1, 
60  per  cent.  No.  2,  and  40  per  cmt.  No.  3. 
Had  respondent  accepted  the  order  as  made, 
there  would  have  beoi  a  contract  without 
ambM^nlty.  Beapondent,  however,  declined  to 
acc^  the  order  as  made,  notlfled  appdlaat 


that  it  would  not  guarantee  percentafBS  of 
grades,  and  In  Its  conflrmatlon  order  provid- 
ed that  the  percentages  should  be  as  the 
stock  ran.  And  app^ant  faavlDg  accepted  the 
confirmation  order,  that  became  the  contract 
The  previous  correspondence  could  tSAow  no 
light  upon  the  meaning  of  the  words  "as^ 
stock  runs,"  and,  so  far  as  we  can  gather 
from  the  record,  there  is  no  dispute  of  tbB 
fact  that  these  words  mean  exactly  what 
they  imply;  and  clearly  and  expressly  nega- 
tive the  Idea  that  the  percentages  were  fixed 
and  guaruiteed.  Hence  the  pravieas  cor- 
respondence, while  it  may  hate  be«i  conflis- 
hig  and  misleading,  could  not  have  aided  tba 
Jury  In  determining  what  the  contract  raallr 
was. 

It  is  next  contended  tliat  the  Jury  was  not 
properly  Instructed  with  regard  to  tiie  braadi 
of  the  CMitract,  errors  heSng  assigned  both 
on  the  Instructions  given  and  those  refnsed. 
It  is  argued  that  tbe  instiuctions  given  £ail 
to  include  a  charge  that  the  oUlgation  to 
deliver  on  the  part  of  the  seller  Is  as  great 
as  that  of  the  buyer  to  make  payment,  and 
that  failure  va  the  part  of  req»ndeat  to 
make  proper  dsUvery  would  excuse  subse- 
quent d^nlt  in  payment  by  Uie  buyer.  But 
we  think  the  Jury  could  not  have  beoi  misled 
in  that  respect.  The  court  clearly  pointed 
out  in  the  InstmcUms  glTen  that  the  re- 
spondent must  have  been  at  all  Umes  ready 
and  willing  to  perform  Its  part  of  Che  con- 
tract, and  only  tlie  aj^ellanf  s  failure  to  per- 
form on  Its  part  would  excuse  sudi  perform- 
ance and,  further,  ■  ttiat  the  partgr  who  had 
first  breached  the  contract  had  no  cause  of 
complaint  against  the  other  for  its  &iliire 
to  further  compIy>wlth  the  contract.  Tbe 
jury  could  only  conclude  from  these  Instruc- 
tions that  the  obligatlona  of  the  contract 
were  mutual,  and  as  binding  upon  one  party 
as  the  other,  and  must  have  further  con- 
cluded that  If  respondent  had  first  breached 
the  contract,  It  could  not  thereafter  Justify 
such  breach  by  complaining  of  appellant's 
subsequent  failure  to  pay.  We  think  these 
instructions  as  a  whole  suflldently  stated  &e 
law. 

[4]  Appellant  appears  to  place  great  reli- 
ance upon  its  assignments  of  error  based 
upon  the  Instructions  given  and  refused  as 
to  the  measure  of  damages.  Assuming  that 
the  court  did  err  in  this  respect,  can  such 
error  now  be  of  any  Importance  whatever? 
Had  the  Jury  found  that  respondent  breached 
the  contract,  some  damages  would  hare  re- 
sulted to  anwllant,  even  under  the  Instruc- 
tions as  given,  and  must  have  been  reflected 
In  the  vwdict.  The  Jnry,  however,  found  a 
verdict  for  tbe  exact  sum  which  It  had  been 
agreed  was  the  purchase  price  of  the  lomber 
dtilvered,  and  must  therafore  have  aco^tted 
respoBdeuf s  theory  of  the  case,  have  found 
Oat  it  did  not  breach  the  contract,  and  that 
tbereftHre  am^ant  did  breach  the  contract 
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and,  If  90,  of  course,  It  would  be  entitled  to 
recover  or  offset  nothing,  no  matter  what 
rule  might  l^ave  been  given  to  the  jury  as 
to  the  measure  of  damages.  Erroneous  In- 
structlons  as  to  the  measure  of  damages  are 
not  ground  for  reversal,  where  the  Jury  re- 
jected the  whole  claim  for  damages.  Catton 
T.  Dexter,  70  111.  A[^.  086;  Hamilton  t.  Mat- 
lock, 22  Ind.  47. 

Finding  no  reversible  wror,  the  jndgment 
ai^ealed  from  will  be  aCDmied. 

MAIN,  a  J.,  and  MACKINTOSH,  OHAD- 
WICK,  and  MITOHELU  JJ^  ooocnr. 


FAWKNBR,  CDBKIE  &  CO..  Inc.,  t.  RIO 
NEGRO  SHIPPING  CO..  et  aL 

(Supreme  Court  of  Waahimttn.  Jan.  2»  U!L80 

Bboexu  «»86(4)      PsoouBiira  Gaubc  — 

EVXDENOK. 

In  action  to  recover  commi£sion  for  the 
tale  of  B  ship,  evidence  held  sufficient  to  support 
cwurt*8  finding  that  plaintiff  brober  waa  not  the 
moving  cause  of  the  sale,  and  that  the  aale  waa 
not  made  by  or  throat  him. 

Holcomb,  J.,  dlssentinf. 
Department  2. 

Appeal  from  Superior  Conrt,  Kli«  Comi- 
tj;  John  S.  Jureyt  Jo^(& 

ActlMk  by  Fawknar,  Ounl«  &  Oo.,  Incor- 
porated, against  the  Rio  Negio  flipping 
Company,  a  corporation,  O.  I*  Willetti  and 
another.  Judgment  ft>r  defendants,  and 
plain tifT  appeals. "  Affirmed. 

Dudley  O.  Wooten,  of  Seattla,  fbr  appel- 
lant 

John  A.  Bonle,  of  Keat,  and  MwaM  Jndd, 
of  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  bron^  to 
recover  a  commission  of  f 650  for  the  sale  of 
a  ship.  The  conplal&t  alleges  In  siAwtance 
that  on  or  about  Jaquary,  1917,  tha  defend- 
ant company  oxtered  Into  a  contract  with  the 
Idalntlff  as  sidling  broktf ,  by  whldi  defend- 
ant agreed  to  pay  5  per  cent  commission  on 
the  sale  price  of  the  ship  Fortune,  owned 
by  the  defendant  That  plaintiff  performed 
Its  part  of  the  oontraet,  sold  the  ship,  which 
was  at  the  time  In  Plmentd,  Pern,  for  the 
agreed  price  of  918*000;  and  ttienby  earned 
Its  oomnrisalim.  3%e  d^iwdant  dnled  gener- 
ally Uie  aUegatkms  of  the  comiflatait  On 
these  Issnes  the  case  was  tried  to  the  court 
wlUiont  a  jury.  At  the  omclnsltm  of  flie  evl- 
dokoe  tb»  oonrt  firand.  In  sobstance;  that  the 
ptabrtur  did  not  sell  tbe  ship;  that  It  was 
sold  by  tbe  captain  for  tba  ann  oC  |1S,000; 
that  a  taniat  employed  by  the  captain  to 


uptake  the  sale  was  paid  a  commission  of  (2,- 
000;  and  that  tbe  sale  by  the  captain  was  an 
Ind^endent  sale,  after  negotiations  which 
had  be«i  entered  Into  between  the  plaintiff 
and  Gomyn,  Miackall  *  Co.,  of  Peru,  had  been 
broken  off.  Upon  thestf  findings  Che  court 
entered  a  judgm^t  la  favor  of  the  dltfeod- 
ants.  The  plaintiff  has  ai^ealed. 

The  correctness  of  this  Judgment  dq>eDds 
entirely  upon  a  question  of  fact  It  is  ar- 
gned  by  counsel  for  appellant  that  the  evi- 
dence shows  appellant  was  the  moving  cause 
of  the  sale,  and  Is  therefore  entitled  to  a 
commission.  The  trial  court  found  that  the 
appellant  was  not  the  moving  cause  of  the 
sale;  that  the  sale  was  not  made  by  or 
through  appellant,  but  was  finally  made  after 
the  purchaser  which  appellant  had  procured 
had  refused  to  purchase  the  ship  upon  the 
terms  offered,  and  that  tbe  captain  of  Hie 
vessel  thereafter,  upon  Instructions  from 
the  owners,  made  an  independent  sale  of  the 
vesseL  0 

There  are  some  circumstances  In  the  case 
favorable  to  the  appellant,  but  the  weight 
of  the  evidence  Is  to  the  effect  that  the  aK)el- 
lant  was  authorized  to  sell  the  Tcssel  for 
$1S,000  upon  a  contract  contained  In  a  let- 
ter from  the  owners  to  the  appelant  as  tol- 
lows: 

"We  will  sell  the  American  Schooner  Fortune 
•  *  *  to  Comyn,  Mackall  &  Co.,  or  any  per- 
•on  designated  hy  them,  for  113,000  cash.  De- 
livery to  be  made  at  Plmentel,  Peru,  after  the 
discharge  of  tbe  present  ca^o.  •  *  *  Out  of 
the  price  we  will  pay  a  selling  commission  of 
five  per  cent" 

It  appears  that  at  the  time  this  letter  was 
written  by  the  re^ndents  to  appellant  the 
vessel  was  on  her  voyage  from  Seattle,  la 
this  state,  to  Plmentel,  Peru.  When  the  ves- 
sd  arrived  at  Plmeut^  Comyn,  Mackall  ft 
Oo.,  to  whom  the  vessel  was  to  be  sold,  sent 
a  message  to  the  owners  In  Seattle,  to  the 
^Vect  that  they  would  not  accept  the  vessel 
without  a  new  mainmast  and  without  some 
d(»1ss  and  the  duronometer  on  the  vessd. 
The  owners  refused  to  furnish  these  Items. 
Thereafter  Comyn,  Mackall  ft  Co*  nottfled  the 
owners  that  Oxey  would  not  take  tbe  vessoL 
Thereaftw  the  owners  of  the  vessd  sent  a . 
message  to  the  captain,  asking  hlin  to  sell 
the  vessel  or  return  her  to  her  home  port 
Tbe  captain  thereupon  employed  a  broker 
to  make  the  sale.  This  broker  sold  the  ves- 
sel to  the  same  person  to  whom  Comyn,  Miack- 
all  ft  Co.  were  endeavoring  to  s^  The  cap- 
tain obtained  a  price  of  f  16,000,  and  paid  tbe 
broker  who  made  the  sale  $2t000  commission. 
This  is  the  substance  of  the  evidence  offiered 
In  bdialf  ct  xesp<»idaits  cm  tbe  trial.  Tbe 
trial  court  apparently  believed  this  evidence, 
and  condnded  that  the  sale  made  1^  the 
captain  through  the  broker  whom  he  had  se- 
cured was  entirdy  lndq>endent  of  the  sale 
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wlddi  tbB  owners  baA  avOun^na  tlis  aiipel- 
Umt  to  and  for  tliat  raaaon  fimntf  tn 
tawr  ot  Oe  rMCNDUdMito  and  entend  judg- 
ment accoTdlnglr.  Wo  Udnk  there  can  be  no 
doubt  fliat  tbe  wei^t  at  the  ofideiioa  was  as 
found  b7  the  trial  eonrt  fOun  was  dearlr 
Boffldent  eridoiQe  to  anpport  the  flndtngK 
made. 

The  judgment  must  therefore  be  affirmed. 

1£AIN,  O.  and  PABEBB.  and  FULLEEl- 
TON,  J  J.,  ocmcnr. 

HOLCOMB,  J.  Beluctantly,  I  am  compi- 
led to  dissent  from  the  foregoisg  decUlon, 
upon  the  facts. 

To  me  the  facts  preponderate  In  favor  ot 
anPeUont,  and  In  soch  case  it  Is  our  statu- 
tory dnty  not  to  be  bound  by  the  findings 
and  judgment  of  the  trial  court 

There  is  no  conflict  that  a^eUant  found  a 
purchaser  upon  the  terms  required  1^  the 
seUer<#  After  the  sale,  and  when  13ie  ship 
was  about  to  be  ddiTtt«d  to  the  purchaser, 
the  pun^oser  made  some  untenable  objection 
about  the  transfer  of  the  fiag,  and  also  de- 
manded the  new  mainmast,  dories,  and 
dinmometer.  None  of  ^ese  objections  were 
allowed  to  interfere  with  the  final  sale  by 
the  some  owners  to  the  same  purchaser,  for 
the  owners  had  no  ^fflcnlty  In  transferring 
the  ship  to  the  purdiaaer,  and  no  new  main- 
mast, dories,  and  chronometer  were  furnish- 
ed. TbB  Ship  was  sold  and  d^vered  to  the 
same  pur<4iaser  upon  the  same  terms  and 
for  aw  same  price  as  in  the  sale  consum- 
mated by  ttie  appelant  These  facts  load  me 
to  the  Inevitable  ccmclusion  that  there  was 
simifly  on  attempt  to  avoid  and  evade  the 
paymoit  of  ai^iellant's  earned  commlsslMi, 
and  go  through  the  forms  of  a  ftilure  of 
Gompliano^  and  a  new  sale.  Judgment 
should  have  been  for  appellant 


STATD  BANE  OF  BLACK  DIAMOND  T. 
JOHNSON  et  aL   (No.  16000^ 

(Supreme  Oourt  of  Washlngtoo.  Dee.  81, 1018.) 

1.  Sales  ^947&— Absiquhiitts— Efteoi. 

Where  a  condltiooal  sale  contract  retained 
title  in  the  adler,  and  cave  it  the  right  to  either 
retake  the  property,  or  to  look  to  the  purdias^ 
as  a  debtor  owing  the  balance  of  the  purchase 
price,  and  expreedy  provided  fbr  assigmnent  of 
the  contract  and  a  note  for  the  purchase  price, 
held  that  on  anignment  tbe  BltemaUve  righta 
passed  to  the  assisnee,  and  ttlle  to  the  property 
vested  in  IL 

2.  Sales  ^234(3)— Txtlb  or  PtrscHAsn. 

Where  a  seller  has  no  title,  the  buyer  ac- 
quires none,  unless  the  one  having  tide  h»A 
hj  act  or  neglect  estopped  hfanself  from  diaput- 
ing  the  buyer's  elatm  of  dtle  so  acqtdred. 


KOPOBTUR  (WaAi 

8l  Balms  <  nflaiCP-PaM  t»  Borra  Mii- 
KR  Onav. 
Where  the  sdlw  of  an  antooioUls  lAidi 
reserved  title  under  a  condlttonal  sale  contract 
assigned  the  contract  and  note,  etc.,  to  a  bank, 
and  thereafter  the  buyer  returned  the  antomo* 
Ule  to  the  seller,  whidi,  though  having  no  title, 
sold  it  to  deftadants,  AeM  that  no  title  passed 
to  defendants  on  the  theory  that  the.  seller  vas 
In  poeeesslon  and  was  engaged  in  the  bndneas 
generally  of  selling  aatomobites,  for  the  doctrine 
of  maritet  overt  is  not  recognised  In  tiie  United 
States. 

Departm«it  2.  Appeal  fmn  Supolor 
Court,  King  Ooonty;  Oalvln  S.  Hall,  Judge. 

BcpleTla  b7  the  State  Bank  of  Black 
Diamond  against  H.  Johnson  and  another. 
FrtMu  a  judgment  tor  idaintlff,  defendants 

appeal.  Afllrmed. 

Kerr  &  McCord,  of  Seattle,  for  appellants. 
Karr  ft  Gregory  and  H.  G.  Suttoi,  all  of 
Seattle^  f<»  respondent 

PABKBR.  J.  This  is  a  replevin  action, 
wherein  the  plainttfT  bank  seeks  recovery  of 
an  automobile,  claiming  title  to  the  same  by 
virtue  of  a  conditional  sale  contract  there- 
for, executed  by  OrantO>flln-OampbeU  Com- 
pany as  vendor,  an  asslgnmeot  of  all  the 
rights  of  that  company  under  the  oouditlonal 
sale  contract  and  forfeiture  of  the  vendee's 
rights  thereunder.  The  defoulants.  John- 
son and  Oahl,  claim  lawful  posseesion  and 
title  to  the  automoUle  as  innocent  purcba»- 
era  for  value.  Trial  In  the  superior  court 
for  King  county,  sitting  without  a  jury,  re- 
sulted in  findings  and  judgment  In  fhvor  of 
the  plaintiff,  from  which  the  defendants  have 
appealed  to  this  court 

On  S^tember  17,  1917,  Orant^COffln-Oamp- 
bell  Company,  then  being  the  owner  and  la 
possession  of  the  automobile,  entered  Into  a 
conditional  sale  cmitract  with  A.  U  Skon- 
Dord,  looking  to  the  tranafer  of  the  title  to 
the  automobile  to  Skonnord,  which  contract, 
in  so  far  as  we  need  notice  its  terms,  reads 
as  follows: 

"Enow  all  men  by  theaa  presents,  that  Qrant- 
G<^n-CaiBpbell  Company,  a  corporation,  of  Se- 
attle, Wash.,  the  vendor,'  on  the  seventeenth  day 
of  September,  1917,  delivered  to  A.  L.  Skon- 
nord. residing  at  Seattle,  in  King  county,  state 
of  WashlngtMi,  the  vwdee,  persmal  property, 
descritwd  as:  One  Grant  six  model  K  tooilnc 
car  No.  28494  ugine  No.  1818  with  fall  equ^ 
meat  thereon,  under  contract  of  conditioaal  sole 
on  these  terms  end  conditions  at  the  price  of 
?887Jia  •  •  • 

"Said  property  ia  and  shall  renula  the  abao- 
late  property  of  the  vendor,  or  its  assigns,  on- 
til  the  full  payment  of  the  purchase  price  or  of 
any  judgment  therefor.  *   *  • 

"The  vendee  has  paid  to  the  voidor  on  ac- 
count of  the  purdiass  price  (he  sum  e(  $£9T.S0 
and  the  balance,  to  wit,  9600L00,  Is  eihkneeJ 
by  the  followiBg  prenrissnry  ua^  iMA  is  «e> 
eeptsd  as  addltioBal  evidsnss  «(  ladebtodaMs 
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■Qd  not  H  pavnuBt,  'BmtOa,  Wuh^  Sapt 
17. 1917.  For  yalm  tecelred  I  ^omlM  to  w 
to  Orant-Ooffin-Ounpbell  Company  or  order,  ^ 
buDilred  doUars,  in  gold  coin  of  the  United 
States  of  America,  witb  interest  thereon  In  like 
sold  coin  at  the  rate  of  eight  per  cent,  per  an- 
num from  date  until  paid,  payable  In  twelve 
iaatailments  of  not  leas,  than  $COjOO  in  any  one 
payment,  together  with  the  full  amoAnt  of  in- 
terest dne  on  this  noto  at  the  time  of  payment 
of  each  Installment  The  firat  payment  to  be 
made  on  the  17th  day  of  October,  1917,  and  a 
like  payment  on  the  17th  day  of  each  month 
thereafter,  until  the  whole  sum,  principal  and 
interest,  has  been  paid,  if  any  of  said  install- 
nents  are  not  so  paid,  the  whole  aum  of  both 
principal  and  intoreat  to  beccme  immediately 
due  and  collectible  at  the  option  vt  the  htdder 
hereof.  •  •  •  A.  I*  Skonnord.'  •  *  • 

"The  TendOT  may  at  any  time  sell  or  andcn 
ita  interest  in  the  property,  liiclaffliit  said  note 
and  inaurance,  to  any  i>erson  and  audi  trans- 
feree shall  have  the  same  rights  bereonder  as 
the  vendor. 

"Time  Is  of  the  essence  of  this  contract.  If 
the  vendee  shall  make  default  In  the  payment 
o(  Rid  note,  or  any  installment  thereof,  prin- 
cipal or  intercatt  as  and  when  the  same  shall 
become  due,  *  *  *  «■  aell  or  attempt  to  sell. 
OS  incvmber,  said  property,  *  *  *  it  shall  be 
optional  witii  the  Tendor  to  (1)  dedare  this  oon- 
btct  forfeited  and  determined  and  take  poa- 
seaaion  of  said  property  with  or  without  pro- 
cess of  law,  and  retain  all  snma  paid  by  the 
vendee,  as  and  for  rent,  for  the  nse  of  said 
Vtogerty,  or  (2)  to  dedsre  the  whole  unpaid 
sum  of  eaAA  note,  with  interest  immediately  due 
and  collectible.  *  *  *  Grant-Coffin-Campbdl 
Co.,  by  Edw.  P.  Campbell,  Pres..  Vendor.  A. 
L.  Skonnord,  Vendee." 

On  the  date  of  the  execution  of  the  condi- 
tional Bale  contract  the  rights  of  GmatOxf- 
fln-Gampfo^  Okxnpany  thereunder  were  duly 
UBigiMd  br  It  to  reqKHident  bonk  by  Indorae- 
meot  oa  tb»  bade  ttaereof,  at  folUnra: 

"For  vahie  received  I  hereby  sdl,  assign  and 
transfer  to  State  Bank  of  Black  Diamond  all 
my  right,  title  and  Interest  in  and  to  the  within 
note  and  memorandum  of  ctmdltloiial  bill  of  sale 
and  I  ho'eby  guarantee  the  payment  and  fulfill- 
ment of  the  within  contract  at  the  time  and  in 
the  manner  therein  stated.  •  •  •  Qrant-Cot 
fin-Campbell  Co^  by  Edw.  P.  Campbell,  Pres." 

Ibis  asBlgiunent  was  made  In  oonaumma* 
ttoD  of  an  ontrl^t  rale  to  tbe  bank  of  all 
the  rights  of  Orant-Coflhi-Gampbell  Company 
under  the  contract,  and  not  as  o^teral  or 
secoilty. .  Thereafter,  on  the  day  following, 
the  etrndtttooal  sale  contract  wltii  the  as- 
rignment  so  indorsed  dwew,  was  filed  In 
the  ofilfls  of  Hke  andltor  of  King  coonty,  as 
it  is  clalnted,  in  pursuance  of  Jlie  prorldons 
of  aectkma  3070,  8671,  Bem.-<k)de.  A  few 
days  after,  October  17.  1917,  the  date  on 
«rtd«b  the  first  deforred  Installment  o^  tbe 
porchase  inlce  under  the  oonditloaai  sale 
cootrart  became  due^  Skonnord.  being  unable 
DC  unwilling  to  pay  any  portion  of  tbe  bal- 
ance ot  the  pordiaae  prices  returned  the  aa- 
tomiribile  to  Grant-Oi^n-Campbell  Con^any. 


Tbereafter,  oo  Octobar  20^  i017,  avpeOanta, 
Johnson  and  Dahli  entered  Into  a  contract 
with  QrantOoffln-Gampb^  Con4>an7  for  the 
porchaae  of  a  aeoondband  antomobile  of  the 
same  general  description  as  that  described 
In  flie  con^tlonal  sale  contract,  althoa^  not 
spedflcally  describing  that  automobile,  for 
an  greed  price  of  9000,  paying  $20  down 
thereon.  On  tbe  U^cming  day  Eldw.  P. 
Campbell,  of  OrantOoffin-OampbeU  C<Hnpa- 
ny,  delivered  tbe  automobile  mentioned  in 
tbe  cmditional  sale  contraetF  and  i^iidi  bad 
been  returned  to  Qrant-Cc^lbiHOBmpbdl  Oom- 
pany,  evidently  In  compliance  with  the  con- 
tract made  between  that  company  and  John- 
son  and  Dabl  tbe  day  prevloua^  executing  a 
blU  ot  sale  tberefw  to  Johnscn  and  Dabl,  in 
tbe  name  of  "Campbell  Motor  Car  Co..  by 
Edw.  P.  Oftopbell,  president"  Johnson  and 
Dabl  tben  paid  to  OampbeU  tbe  balance  d 
tbe  $000  agreed  porchase  price.  It  appears 
that  there  was  no  such  corporation  or  con- 
cern as  tbe  "OampbeU  Motra  Car  GtHnpany." 
On  about  November  1,  1017.  Mr.  Earr,  attor- 
ns for  the  bank,  called  Campbell's  atten- 
tion to  tbe  fact  that  Skonnord  lud  ftiUed 
to  pay  tbe  ¥50  installment  foiling  due  under 
the,  conditional  sale  contract  on  October  17, 
1017.  Thereupm  OampbeU  informed  Karr 
that  be^  Gampbdl.  had  promised  Skmnord 
that  be  would  take  care  of  tbe  paymeut  for 
Skfmnord.  Whereupon  CampbeU  tbenpaldto 
Karr.  for  respondent,  the  sum  of  $100,  being 
tbe  InstaUments  and  Interest  faUIng  due  Oc- 
tober 17  and  November  17,  3917.  Hiereafter, 
about  Deconber  U  1917*  the  officers  of  12m 
bank  learned  for  tbe  first  time  that  the  auto- 
mobile had  been  retoroed  by  Sk<»mord  to 
Granb<V>ffln-CampbeU  Oompany.  and  that 
CampbeU  bad  assumed  to  seU  and  dispose 
of  it  to  some  on&  As  sora  tbereafter  as  the 
offlcsra  of  tbe  bank  were  able  to  discover 
that  Johnsm  and  Dahl  were  tbe  persons  to 
whom  CampbeU  bad  assumed  to  seU  and  de- 
\W&e  tbe  autcHuoblle,  tluiy  inmiedlately  noti- 
fied JfAnson  and  Dabl  that  the  bank  was  tbe 
owner  of  tbe  automobile  under  the  omdltlonal 
sale  contract  and  tbe  assignment  tbwectf,  and 
demanded  possession  (ME  tbe  autonobUe  from 
tbenh  They  refused  to  deUver  possession  of 
tbe  automobile  to  the  bank,  and  also  refused 
to  pay  the  instaUmeait  maturing  Deconber 
17,  lOlTt  thai  paat  due,  ondor  tbe  provlslonB  of 
the  conditional  sale  contract.  Thereafter,  on 
December  10,  1017,  this  actlim  was  commenc- 
ed by  the  bank,  seeing  re(»very  of  the  ant<^ 
mobile.  Upon  the  filing  of  tbe  condltiimal 
sale  cimtiact  in  tbe  office  of  tbe  count?  audi- 
tor of  King  county  it  was  duly  indexed,  both 
direct  and  Inverted,  as  to  grantor  and  gran- 
tee, that  is,  as  to  Orant-Coffin-CampbeU  Com- 
pany and  Skonnord.  and  in  connection  there- 
with, at  eacb  of  Che  two  places  so  Indued, 
a  uotatitu  was  made  in  red  ink  as  ftdiowa: 
"Assigned  to  tbe  State  Bank  d  Black  Dla- 
mmd."  'B»  facts  so  far  related  by  ns  are 
either  admitted  or  appear  in  the  record  un- 
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controverted.  The  trial  court  found,  lam- 
evw,  toudUug  the  question  tba  knowledge 
of  Johnson  and  Dahl  of  ttie  bank's  claim  of 
title  to  the  automobile,  as  follows : 

"That  the  defendants  herein,  and  each  of 
them,  prior  to  taking  possessioo  of  said  auto- 
mobile ox  paying  any  mcm^  therefor,  ^ther 
knew  or  could  by  tb«  exercise  of  reasonable  dil< 
igence  have  known  that  the  plaintiff  herein  was 
the  owner  of  said  aatomobile  under  and  by  vir- 
tue of  the  said  memorandum  <^  cmditional 
sale,  and  that  they  were  not  bona  fide  pur- 
chaeers  tiiweof  withoQt  notice." 

[1]  It  is  first  contended  by  appellants, 
Johnson  and  Dahl,  that  respondent  bank  did 
not  acquire  the  legal  title  to  the  automobile 
by  the  assignment  of  the  interest  of  OranD- 
Coffln-Campbell  Company  in  the  note  and 
conditional  sale  contract,  and  that  the  as- 
stgnment  became.  In  effect,  an  election  on  the 
part  of  both  parties  thereto  to  vest  title  to 
the  automobile  in  Skonnord,  and  thereafter 
to  look  to  him  only  as  a  debtor,  owing  the 
balance  of  the  purchase  price  therefor.  It 
seems  plain  that,  since  the  legal  tiUe  to  the 
automobile  remained  In  Grant-Coffln-Camp- 
bell  CSompany  by  the  express  terms  of  the 
conditional  sale  contract,  there  was  no  legal 
Impediment  to  that  company  transferring  Its 
title  to  the  automobile  to  the  bank,  of  course, 
subject  to  Skonnord's  right  to  perfect  his 
title  by  the  payment  of  the  balance  due  upon 
the  purchase  price,  as  against  the  bank  as 
well  as  against  Grant-GoflSn-Oampbdl  Com- 
pany. So  It  becomes  a  question  of  the  In- 
tention of  Orant-Coffin-Campbell  Company 
and  the  bank,  to  be  gathered  from  the  toms 
of  the  assignment.  "Wte  have  seoi  tbAt  the  as- 
signment transferred  to  the  bank  all  "right, 
title  and  Interest"  of  Grant-Coffln-Otmpbell 
Company '  "in  and  to  the  within  note  and 
memorandum  of  conditional  bill  of  sale." 
Now,  that  company  possessed  under  the  con- 
ditional sale  contract  two  alternative  rights: 

(1)  The  right  to  retake  the  automobile  upon 
the  failure  of  Skonnord  to  comply  with  the , 
terms  of  the  conditional  sale  contract;  and 

(2)  the  right  to  look  to  Skonnord  as  a  debtor 
owing  the  balance  of  the  purchase  price.  We 
are  quite  unable  to  view  the  language  of  this 
assignment  other  than  as  evidencing  an  in- 
tent on  the  part  of  both  Grant-Coffln-Camp- 
bell  Company  and  the  bank  to  transfer  to 
the  bank  both  of  these  alternative  rights, 
either  of  which  the  bank  could  elect  to  dalm, 
as  Grant-Coffin-Oampbell  Company  could 
have  done  had  no  assignment  beoi  made. 
It  Is  true  the  assignment  guaranteed  'the 
payment  and  fulfillment  of  the  within  con- 
tract," but  these  words,  as  we  view  them,  had 
no  other  effect  than  to  render  Orant-Coffin- 
Campbelt  Company  liable  as  a  guarantor,  not 
only  for  the  payment  of  the  balance  due  upon 
the  purchase  price  should  the  bank  elect  to 
seek  recovery  of  such  balance  as  a  d^t,  but 
also  as  a  guarantor  of  the  return  of  the  au- 
tomobile, should  the  bank  elect  to  dalm  tbat 


right  npon  tbe  fidlnre  «f  Slwtuierd  to  pay 
the  balance  of  the  purchase  price. 

Counsel  rely  prtndpally  upon  our  dedatons 
In  Wlntcm.  Uotorcar  Co.  r.  ttroadway  Auta 
Co.,  65  Wash.  660,  118  Fl&  817,  37  U  R.  A. 
(N.  S.)  71,  In  BUi^rt  of  their  contention 
that  there  wme  by  tbe  flw*g»""^*  an  electkm 
on  the  pSirt  of  both  parties  tb^eto  to  look 
to  SkMmord  as  a  debtor  only  and  to  vest  title 
to  the  automobile  In  blm.  In  tliat  esse.  How- 
ever, there  was  involved  an  assignment,  by 
Indorsement,  of  a  simple  promissory  note 
given  by  thie  voidee  to  the  vmdor  to  evi- 
dence the  pQidtiase  price  of  a  condltlcmal 
sale  contract.  The  note  was  an  ^tlrely  sep- 
arate Instrument  from  the  ocmtTact  of  sale. 
It  did  not  up<Hi  Its  face  make  any  reference 
to  the  contract,  nor  did  the  amtract  make 
any  reference  to  the  note.  The  transfer  of 
the  note  was  only  a  transfer  of  the  right  to 
look  to  the  vendee  as  a  debtor.  This,  we 
held,  constituted  an  Section  to  vest  title  to 
the  property  In  the  vendee,  and  thereafter 
to  look  to  blm  only  as  a  debtor.  Had  tbe 
note  and  coodltlonal  sale  contract  there  In- 
volved been  embodied  In  one  Instrument,  and 
all  the  rights  thereunder  asdgned  as  in  this 
case,  we  think  the  conclusion  reached  Jin 
that  case  would  have  been  different  lu 
Barbour  v.  Hodge,  99  Wash.  678,  683,  170 
Pac.  lis,  observationB  were  made  in  harmo- 
ny with  this  view,  though  the  question  was 
but  very  briefly  noticed  therdn.  In  the  fol- 
lowing dedslous,  each  Involving  the  assign- 
ment of  a  promissory  note,  and  conditional 
sale  contract  embodied  in  one  writing,  sim- 
ilar to  ttie  one  here  involved.  It  was  held 
that  the  assignment  of  such  note  and  con- 
tract  and  ot  the  Interest  of  the  assignor 
thereunder,  though  the  assignment  did  not 
In  terms  refer  to  tlie  property  effected  a 
transfer  of  the  reserved  legal  title  to  the 
assignee.  Myres  v.  Yai4e,  60  Midi.  33&.  27 
N.  W.  636;  Bartcm  v.  Groaedose,  11  Idalio. 
237,  81  Pac.  628:  Lssarovltdi  v.  Tatllban. 
108  He.  286,  08  Atl.  276;  Bank  of  Uttle 
Rock  V.  Oolllns,  66  Ark.  240,  60  S.  W.  0M. 
We  are  quite  oonvinced  that  the  asstgnmeut 
by  Orant-Ooffln-Oampbell  Company  of  all  Its 
"title  and  interest  in  and  to"  the  note  and 
conditional  sale  contract  vested  the  reserved 
title  to  the  automobile  In  tbe  bank. 

[2, 1]  It  is  further  contended  by  counael 
for  J<rtms«i  and  Dahl  that  they  sre^  to  any 
evoit,  innocwt  purdisstts  ct  tbe  aut«nobUe 
for  value,  trom  qob  bavlnc  possession  and 
apparent  title  thereto,  and  tbat  they  .BbOQld 
now  be  iffotected  as  sgatost  tbe  dalm  of  tbe 
bank.  It  Is  argued  that  the  filing  ot  ttke  con- 
ditional sale  contract  and  aaslgnnient  indovs- 
ed  thereon  In  tbe  auditor's  crfBoe  did  not 
give  to  Johnson  and  Dahl  any  ctmstructlTe 
notice  of  tbB  bank's  title  to  ttie  automobile, 
nor  even  of  the  title  of  Orant-Ooffin-Obmp- 
bell  Company  prior  to  the  encutton  i)t  trie 
Bsslgnmoit,  and  also  ttiat  tbey  had  no  ac- 
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hud  koowledga  oC  any  fkcts  vutUng  Owm 
upon  InqnlEy  or  zeqnlxidr  tbem  to  take  no- 
tice of  the  twnk'B  title  to  tlw  automobile^ 
Dor  tba  claim  o£  title  (tf  aof  one  thereto  oth- 
er Oian  Chan^Coffln-OampMl  Company,  the 
Gampbdl  Motoircar  Company,  or  Edw.  P. 
CUnpbell,  tnua  one  or  tba  other  ot  whcMD  It 
may  be  said  Qiey  purcfaaaed  the  antomobUa, 
It  may  wdl  be  ugned  that  Jotanatm  and 
Dahl  had  no  constructive  notice  under  the  fil- 
ing and  recording  i^wialaiia  ot  our  condition- 
al aale  contract  atatato  ^eOiona  3670,  S671* 
Bern.  Code),  since  that  statute  makes  no  pro- 
vision  for  the  filing,  recording,  or  indailng 
of  pgtrignmAni^  of  thls  uatoi^  and  it  Is  not 
claimed  that  the  assignment  was  recorded 
or  Indexed  as  a  bill  of  sale  under  section  5291, 
Ron.  Code.  It  may  also  well  be  argued 
that,  since  neither  Grant-Uotlln-lXuapbedl 
Company,  Campbell  Motorcar  Company,  nor 
Edw.  F.  CUupbeU  were  holding  fiie  automo- 
bile as  a  vendee  under  a  condltLooal  sale 
ctmtract,  thore  was  no  occasion  tm  Johnson 
and  Dahl  to  look  to  the  flies  or  Index  of 
omdltlimal  aale  contracts  to  learn  what  in- 
toest  ot  Qiat  nature  might  be  claimed  oy 
either  of  tium  parttes.  Our  decisions  la 
Howard  V.  Shaw,  10  Wash.  Ul,  88  Pac; 
74(^  Fischer  r.  WbodrufT,  2S  Wash.  67,  64 
Pac  923,  87  Am.  St  Rep.  742,  and  Dial  v. 
Inland  liOggtng  Co.,  62  Wash.  81,  100  Pac 
]£7,  ml^t  be  (dted  In  suiH>ort  at  BOdx  argu- 
moit  However,  we  sball  assume,  rather 
than  here  decide,  that  Jotuson  and  Dahl 
had  DO  constructive  notice,  under  the  record- 
ing provisions  of  our  conditional  sale  cour 
tract  statutes,  of  any  claim  of  title  on  the 
part  of  the  bank. 

The  finding  of  the  trial  court  above  quot- 
ed that  Johnson  and  Dahl  knew,  or  could  by 
the  exercise  of  reasonable  diligence  have 
known,  of  the  bank's  claim  of  title  when  they 
purchased  the  automobile,  which  finding,  we 
assame,  relates  to  notice  apart  from  con- 
stmctlve  notice  under  the  recording  provi- 
sions of  the  statute,  is  c^allraged  by  counsel 
for  Johnson  and  Dahl  as  not  being  support- 
ed by  the  evidence.  A  review  of  the  evidence 
leaves  us  In  con^derable  doubt  as  to  the  cor- 
rectness of  this  finding.  However,  let  as  con- 
cede that  Johnson  and  Dahl  had  no  audi 
knowledge  as  would  put  them  uptHi  inaniry 
leading  to  their  discovering  the  bank's  claim 
ot  title,  In  what  position  do  we  find  them? 
Simply  this,  they  purchased  the  automobile 
from  one  who  had  no  title  whatever  therein, 
niey  acaulred  no  more  title  or  interest  in 
the  automobile  when  they  purchased  It  fnnn 
Grant-G(^-Gampbell  Company,  Campbell 
Motorcar  C<»npany,  or  Bdw.  P.  Oampb^ 
than  as  If  they  had  purdiased  It  ftrom  one 
who  had  s1»len  it,  in  whldi  event,  of  course, 
they  wonid  have  acquired  no  title  whatever 
fts  against  the  real  owner. 

Some  amtentlon  la  made  rested  npoa  the 
fact  Quit  GrantO>ffln<^pbd2  CcHnpany 


was  a  oorpocatlon  •ngaced  generally  In  tbe 
sale  ot  antomotdlesi  and  Oat  tbe  autxmiobUe 
was  pordfewed  by  J<dmsoa  and  DaU  at  Us 
place  of  btislnessk  It  being  then  in  possession 
and  the  apparent  owner  ct  the  automobiles 
It  la  true  that  possession  of  personal  prop- 
erty is  some  evidence  ol  title  thereto  by  the 
one  In  possesslrai  of  It,  but  in  order  to  sus- 
tain JfAmson  and  Dahl' a  of  title  in  this 
case  It  would  be  necessary  to  go  to  the  ex- 
t»it  of  inv<^iiv  in  th^  faTw  the  doctrine 
that  a  sale  in  market  overt  vests  good  tlUe 
lu  the  vendee  tlumgih  the  vendor  bad  no  tlQ^ 
applicable  under  certain  conditions  In  Eng- 
land, but  not  recognized  as  the  law  In  this 
country.  SSCycStSS;  2  Bonder's  Law  Diet. 
(Rawle's  3d  Bevlsion)  209B.  If  the  v«idor 
has  no  title,  Oie  vendee  acquires  none,  unless 
the  (me  having  title  has  by  act  or  neglect 
estopped  blms^  from  dlQ>utlng  the  ven- 
dee's dalm  ct  tlOe  so  acquired.  It  seems 
plain  there  Is  no  such  estoppel  here. 

Some  contention  to  made  In  behalf  of  Johnr 
son  and  Dahl  rested  upon  the  theory  that 
Skonnord  returned  tbe  automobile  to  Orant- 
COffin-Campbdl  Company  In  satistectlon  of 
all  claims  against  him  under  t3ie  conditional 
sale  cmtract,  resulting  in  tbe  title  to  Oie 
automobile  remaining  li>  that  company  by 
agreement  between  it  and  him  at  a  time 
vrh&i  he  had  no  notice  that  the  rights  of 
Girant-Coffln-Oampbell  Company  under  the 
conditional  sale  contract  had  been  assigned 
to  the  bank.  Tb»  record  convinces  us  that 
when  Skounord  returned  the  automobile  to 
Grant-Coffln-Campbell  Company  be  was  ad- 
vised that  the  note  and  conditional  sale  con- 
tract had  been  assigned  by  that  company  to 
the  bank.  One  of  the  express  tmns  of  tbe 
conditional  sale  contract  is  that: 

"The  vendor  may  at  any  time  sell  or  sMlgn 
its  intereBt  in  tbe  property  *  *  *  to  any 
person  and  sodi  transferee  shall  have  tlu  same 
rishta  hereonder  as  tiie  vendor.** 

This  plainly  suggested  the  possibility  of  an 
asalgnmMit,  and  the  evidence  in  the  record 
tends  strongly  to  show  that  when  the  auto 
mobile  was  returned  by  SOconnord,  Campbell 
then  promised  him  to  pay  the  balance  due 
upon  the  contract  to  tlie  bank  to  ttie  end  that 
be,  8k<mnord,  m^t  be  relieved  fnxn  further 
obligation  under  the  contract.  But  even  if 
the  fiicte  were  as  claimed  by  counsel  for 
Johnson  and  Dahl  touching  the  question  of 
Skonnord's  want  of  notice  of  the  assignment^ 
the  fact  still  ronalns  that  neither  Orant- 
Ooffln-Oampbell  Company,  Campb^l  Hotor^ 
car  Company,  nor  Ddw.  P.  OampbeU  had  any 
right,  title,  m  Interest  whatever  In  the  auto- 
mobile at  the  time  one  or  the  other  of  tbem 
assumed  to  sell  It  to  J(Amson  and  Dahl. 
Whatever  view  may  be  taken  of  any  branch 
of  Hds  caa^  ottiar  timn  of  the  qoeatltm  of 
the  bank  acqairlng  title  to  the  antomoUle  by 
Bsslgnmrat  of  ttie  eondltiooal  sale  contract, 
there  remains  ttte  fact  that  Johnson  and 
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DaU*s  vaidor  Md  no  title  to  coanf,  and  the 
want  of  estopp^  proven  ting  the  bank  from 
Bsseitlnff  Its  tUle  to  the  aatmnoblle. 
?lie  judgment  1«  afflnned. 

MAIN,  O.  3^  and  MOUNT.  FULUBSTON, 
and  HOIXX>MB,  JJ.,  concur. 


HART  at  nx.  T.  KINO  OOUNTT  at  al. 
(No.  14884.) 

(Sapreme  Conrt  of  Wasbtngton.  Dee.  28, 1918.) 

1.  Plxadino  4gs»S4^  —  liiBnAi.  Ooiranuo- 

HON. 

Oomplaints  will  be  liberally  oonstmad  as 
against  a  goieral  demarrer. 

2.  FfeBBIES  4a>38— PAB8ElfOn»— Aonon  TOB 
IffJVBIES-^UrFICXEKOT  OF  COKPUINT. 

In  action  acainst  street  railroad  and  coonty, 
operating  ferry,  for  Injories  from  stuping  in 
hole  in  plsnlcway  from  street  car  line  to  wharf, 
jointly  maintained  by  county  and  street  railrortd, 
complaint  held  snffident  to  dtuge  ocmnty  with 
liability  for  injuries. 

8.  Fbbries  ^332— Road  WAT  Jointlt  Uair- 

TAINKD  BT  CABBIZBS— LlABIUTT. 

Where  roadway,  from  terminus  of  street  car 
line  to  wharf,  was  maintained  jointly  by  street 
railroad  and  county  operating  a  ferry,  the  coun- 
ty is  liable  for  injuries  to  passenger  from  de- 
fect in  roadway,  sustaiqad  as  passenger  stepped 
onto  roadway  In  alighting  from  street  car. 

4.  E^BiES  «=»32— Counties  — Pbofbistabt 
Capacitt— Opeeation  of  Fkebt— "Common 
Gaebieb." 

County,  operating  ferryboat  under  Rem. 
Gode  1916,  f  G013,  Is  a  common  carrier  for  hire, 
and  is  operating  in  Its  proprietary  capacity,  and 
aa  sndi  la  as  liable  for  damafea  for  acts  or  omis- 
sions aa  an  indivldua],  or  a  quaai  public  cor- 
poration, Migaged  in  like  entetpriae. 

[Ed.  Note.^FDr  other  dcAnittona,  see  Words 
and  Phrases,  Blrst  and  Second  Series,  Common 
Oarrier.] 

0.  Cabbibbs  «a>906— Febbibs  *»82— Pabbbn* 
0E8S— Tbanbice  nuHC  Stbbex  Cab  to  Fxb- 

BTBOAT. 

'Where  a  street  railroad  and  ocranty,  operat- 
ittB  ferryboat,  jointly  maintained  plank  roadway 
from  terminus  of  street  car  to  wharf,  the  duty 
of  Iceeping  roadway  in  repair  was  upon  both 
street  railroad  and  county,  and  both  were  an- 
swerable for  neglect  of  tlie  mutual  duty,  result- 
ing in  injury  to  passenger. 

6.  Pleaoino  «e924— Falbb  Statement  or 
Law. 

Complaint  In  negligence  action,  holding  de- 
fendant to  a  greater  degree  of  care  than  war- 
ranted by  law.  Is  not  demurrable,  being  mere 
orerstatement  of  law. 

T.  CABBIBBa  «=»28e(4)— OABSIAOB  OF  PABSEN- 
OBB8— INTEMDINO  PAB8BN0BB»— LIABZLITT. 

As  to  (me  irtu>  is  Intending  to  take  passage^ 
and  ia  a^^vaching  In  the  manner  and  by  the 


means  pforMM  1^  H»  aatriai;  flia  eaiHer  la 
bpld  merely  to  ordinary  care. 

8.  SteBiBS  ^»38— IimarDZRO  PABSBiraBBa— 
Febbtboat— Ljabilitt. 

Whether  county,  operating  ferryboat,  exer- 
cised reasonable  care  for  ttie  aaf etr  ot  passen- 
gers in  care  of  roadway  from  tennlBits  of  street 
ear  to  wharf,  jointly  maintained  by  street  rail- 
road and  county,  was  for  the  jnry. 

9.  Municipal  Cobposations  ^=»S9— Powsaa 
—Incidental  Powbbs. 

A  municipal  corporation  has  all  powers 
neeosarily  Inddeatal  to  the  eiecntion  of  its 
granted  poweza. 

10.  Febkibs  49>5  —  Affboaoh  to  Pobuo 
Febbt. 

County,  empowered  to  conduct  a  ferry  and 
0(41ect  tolls,  under  Rem.  Code  lOlK,  I  &018,  has 
Implied  authority  to  provide  approach  from 
terminna  of  atreet  zailznad  to  landing  place; 

11.  Pleading  ^b406(7)— Olbbtoal  Bbbo^ 
Waives. 

In  action  against  county,  operating  ferry- 
boat, for  Injuries  from  defect  in  roadway  ap* 
proach,  complaint,  alleging  notice  of  defect  to 
county  "long  before  Norembor  30, 1917,"  where 
accidcmt  took  place  MoTember  S<^  1916,  as  shown 
by  the  pleading,  was  not  insufficient  pleading  of 
notice  where  no  motion  waa  made  to  make  defi- 
nite. 

12.  Plbadihq  «s»9  — CoivoLUSioirB— Nxou- 
obnoe. 

In  negligence  actlMi,  failure  to  use  the  term 
"negligent."  or  to  allege  tiiat  place  of  injury 
was  dangerous,  did  not  affect  sufficiency  of  com- 
plaint, where  breach  of  legal  dnty  waa  alleged, 
inasmuch  as  the  use  of  audi  terms  would  have 
added  nothing  to  the  legal  suffidency  of  the 
complaint. 

13.  PuujixHo  i^o8(l)— OoncLusiona. 

The  eoidasion  of  the  pleader,  with  which 
jury  may  entirely  disagree^  adda  nothing  to  the 
comidalnt. 

Department  1. 

Appeal  from  Superior  Court.  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  E).  Cl  Hart  and  wife  against  the 
County  of  King,  a  munidpal  corporation,  and 
the  Puget  Sound  Traction,  lAgbt  &  Power 
Company.  From  a  Judgment  ot  diamiwml  aa 
to  the  Ooonty  of  King,  the  platptiffa  appeal. 
Reveraed  and  remanded,  with  inatmcticmB. 

Farrelt,  Kane  &  Stratton  and  Wm.  M.  Wat^ 
son,  ail  of  Seattle,  for  appellants. 

Alfred  H.  Lundln.  S.  M.  Brackett,  and  Wm. 
J,  Stelnert,  all  of  Seattle,  for  respondent. 

OHADWtlCK.  J.  Appellants  brought  this 
action  to  recover  for  an  injury  suffered  by  the 
plaintiff  wlf&  while  ^vellng  from  the  down- 
town district  In  Seattle  to  KIrkland  on  the 
east  shore  of  Lake  Washington.  The  route  of 
travd  waa  avae  the  MadlscHi  street  car  line 
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of  the  Paget  Sonatf  TmcUm,  Ufht  &  Power 
Company,  and  the  ferry  xMlntalned  by  re- 
spondent B^g  coUDty  between  tbe  irostem 
sbore  of  Lake  WaatilngtxHi  lit  ttw  end  of  Mad- 
isoa  street  and  the  eastern  dune  of  tbe  lake. 
The  plaintiff  fatutend  being  joined  to  MtiMty 
the  statute,  we  shall  refer  to  the  plaintiff 
wUO  as  Uie  plaintiff. 

The  appeal  Is  firom  a  Jndgnmt  of  dismissal 
ai  to  King  county  aftw  ttw  court  had  nuh 
talned  a  gencnl  demuwer  to  the  seeoad 
amended  complaint.  The  tmctton  company 
Is  not  a  party  to  this  aiveal>  Tb*  deoranw 
admits  that  the  county  of  King  Is  malntsln- 
Ing  nndor  the  aoUuHlly  cft  «datlng  statntes  a 
ftary  foe  hire  witli  appioadMB  for  tbe  nse  of 
Ifitendlng  passengers:  that  the  traetloo  com- 
pany'a  street  car  line  ends  at  about  Oie  east 
^e  of  lAnrelshade  aTeBo^  a.  stieetor  bool»' 
wd  skirting  the  western  shores  of  Lake 
Washington ;  that  the  traction  conyiaoy  and 
the  appellant  maintain  a  plank  roadway  or 
approach  from  tbe  termlmis  of  the  street 
railway  to  tbe  landing  sUp  of  the  ferry. 

It  U  falriy  stated  in  the  eomplatait  that  ttw 
apin<on<di  or  roadway  was  s  link  In  the  meth- 
od provided  by  the  two  defendants  for  the 
contlnnotui  moTcment  of  posseiutetB  from  tbe 
dty  to  the  ferry.  It  Is  also  alleged  that,  al- 
thon^  the  approach  was  bnllt  npon  ptoffef 
ty  owned  by  the  traction  company,  tbe  a^)^- 
lant  and  tbe  traction  «»upany  had  entered 
Into  a  contract  whereby  King  county  had  as- 
sumed the  duty  of  keeping  the  plank  road  or 
approach  In  repair. 

We  take  It  from  tbe  brlete  that  tbe  court 
was  of  the  <vlniou  that  the  county  would  not 
be  liable  becanse  tbe  title  to  the  property 
over  whidi  the  roadway  bad  been  laid  was 
In  the  traction  company,  and  furthermore 
Oiat  the  eimiAalnt  did  not  sufficiently  diarge 
that  the  Injury  comidalned  of  occurred  at  a 
time  whai  any  du^  under  any  theory  of  the 
law  would  attadi  to  w»ellant.  The  all^- 
tlona  of  the  complaint  going  to  tbe  injury  are 
as  follows: 

"*  *  *  And  [the  approach]  was  then  and 
bad  long  been  used  in  oonunon  by  the  said  two 
defendants  aforesaid  for  tiie  travel  of  t^e  io- 
Tited  and  intending  paasengers  of  each  of  said 
defendants,  going  and  coming  and  retamfng  to 
and  from  tbe  said  street  cars  and  tha  wharf  and 
ferryboats  of  said  two  d^eadants  raqxctiTely; 
and  tbe  plaintiff  Hazel  Hart,  while  such  paaveo- 
ger  of  said  defendant  Puget  Sound  Tractitm, 
light  &  Power  Oompany,  and  while  alighting 
from  said  street  car»  and  while  in  the  attempt 
to  walk  upon  tiie  ssld  remlarly  used  plank  way 
or  approach  to  said  ferry,  and  while  in  the  direct 
pathway  thereot  leading  straight  to  said  tidtet 
ofllce  of  said  f«rry  from  aald  aCreet  car  termtnoa, 
io  walking  towards  said  wharf  with  the  intent 
and  for  the  purpose  of  taking  passage  on  the 
ferryboat  of  King  county,  which  was  scheduled 
to  leave  at  10  o'clock  p.  m.  for  Klrkland,  step- 
ped into  a  bde  In  said  plankway,  which  hole 
was  about  13  inches  long  and  4%  Inches  wide 
sad  was  about  18  ioAm  southward  fnaa  the 


•BBteriy  end  of  the  southerly  rail  U  ths  said 
street  car  track  and  about  6  or  7  feet  eastsrty 
from  the  cfst  side  of  Leurelahade  avenue  pro- 
duced across  the  eastern  end  of  Madison  street, 
and  instantly  fell  upon  said  plankway  while  her 
foot  was  thus  in  said  bole  to  the  extent  of  13 
inches  in  d^tb,  wbidi  said  stepping  and  falling 
eaosed  said  j^alntiff  tiiie  nrere  and  eerioua  in- 
juries bwetnafter  detailed.  That  seld  fall  oc- 
enmd  at  about  9:65  o'clock  on  ttn  night  of  ssld 
80th  day  of  November,  1016,  and  whUe  there 
was  not  Bufllcient  light  of  any  kind  whereby 
said  plaintiff  might  or  could  see  said  bole  In 
said  plankway  and  said  plaintiff  bad  never  seen 
said  hole  nor  had  she  been  told  of  it  nor  warned 
about  it  by  any  one,  and  never  knew  or  beard 
of  ita  ezlstsnce  before  said  falL" 

[1,  t]  Counsel  for  respondent  rests  bis  main 
argument  upon  that  part  of  the  complaint 
which  says,  "and  while  alli^tlng  from  said 
street  car."  Ttm  law  requires  us  to  construe 
complaints  liberally  as  against  a  general  de- 
murrer, and  wben  so  considered  we  think.  In 
the  abeeoce  of  a  motion  to  make  tbe  oomr 
I^lnt  mOTe  definite  and  certain,  tttere  la  a 
fair  ebaige  of  liability.  The  words,  "and 
irtille  in  the  attempt  to  walk  npon  tbe  said 
regularly  used  plankway  or  approadi  to  said 
ferry^  and  while  In  the  direct  pathway  there- 
of, leading  strali^t  to  said  ticket  office  of  said 
ferry  and  from  said  street  car  terminus,  in 
walking  towards  said  wharf  with  the  Intent 
and  for  tha  parpoae  of  taking  passage  on  the 
ferryboat  of  King  county,  •  *  •  atepptA 
Into  a  hole  in  said  i^ankway  which  hole  was 
*  *  *  about  6  or  T  feet  easterly  from  the 
east  side  of  Laur^sbnde  avenue  produced 
across  the  eaet^n  en^  of  Madison  street," 
and  that  part  of  peragratA  6  of  the  com- 
plaint wherein  It  Is  alleged  that  tbe  plank  ap- 
proaches to  the  ferry  extend  from  lAurel- 
shade  avenue  east  to  the  King  county  wharf 
and  ferry  must  be  given  their  legal  weight 
and  Inferences.  Wben  tbe  whole  complaint  Is 
construed  together,  It  would  seem  that  the 
words  "alighting  from  said  street  car"  were 
used  In  a  general  sense,  and  as  qualified  by 
other  references  are  sufficient  to  charge  that 
it  was  while  going  from  the  street  car  to  tbe 
ferry  that  plaintiff  fell  and  Injured  herself. 

[3]  Bat  If  this  construction  be  not  sound, 
If,  as  It  Is  alleged,  the  roadway  or  approach, 
between  tbe  terminus  of  the  one  common  car- 
rier and  tbe  other,  was  maintained  Jointly, 
and  as  an  aid  to  traffic  and  Intending  passen- 
gers the  county's  liability  would  bec^n  wben 
the  plaintiff  stepped  onto  the  plank  roadway, 
altbou^  she  may  have  been  la  the  act  of 
alighting  from  the  street  car,  for  It  will  be 
borne  in  mind  that  there  la  no  charge  that 
she  was  injured  by  any  monbient  at  the 
street  ear.  The  thbig  rdled  npon  la  tlw  de- 
fect In  the  approadL  and  that  alona 

[4]  By  aTailing  Itsdf  of  the  prlvll^ea  of- 
fered under  B«sn.  Oods^  1  B018,  ttie  oounly 
made  <tf  ttsdf  a  onumoD  earrtor  for  Idre.  It 
la  Iterating  In  ita  j^ofnietarr  capacity  (An- 
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decBGo  Bteamlmst  Ob.  t.  King  Ooanty,  84 
Wadi.  87S,  146  Paa  866),  and  as  snCh  pn>- 
prietor  la  liable  to  answer  In  damlges  for  Its 
acta  or  ODdaalcHia  as  would  an  indlTldnal,  ot 
a  qnasl  irabUc  coiporatlon,  engaged  in  a  like 
enterprise  for  blre  (BerBen  t.  IjCwIs  Oonq- 
ty.  96  Waab.  489.  164  Pac.  78). 

[IJ  liDany  cases  are  dted  by  ctmnsel  for  ^- 
ttier  M»  gotaig  to  the  law  of  'Intcodlng  pas- 
sengera**  Nime  of  tbssa  cover  a  case  like 
ttils,  where  two  common  carriers,  each  acting 
independently  In  the  collection  of  Ares,  main- 
tain an  abroach,  or  connecting  way,  In  com- 
mtm,  for  mutual  ben^t  and  fOr  Che  conrenl- 
ence  of  pasaengers  who  are  con^elled  to 
transfer  from  one  carrier  to  the  other.  The 
duty  of  malntoiance,  tv  vhaterer  method 
that  duty  Is  divided  between  thaos^Tes,  be- 
ing upon  both  carriers,  It  would  seem  that 
an  Injury  sustained  while  transferring  would 
make  both  cnrriers  answerable  for  neglect 
of  the  mutual  duty.  For  In  such  cases  the 
duty  of  protection  to  passengers  Is,  as  be- 
tween  the  carriers,  neillier  Individual  nor 
d^egable,  nor  can  it  be  evaded  by  contract 
inter  seee,  or  by  a  denial  of  an  ownership  of 
the  fee. 

[B]  Beepondoit  complains  that  the  pleading 
holds  it  to  a  greater  degree  of  care  than  the 
law  will  warrant ;  that  it  ifi  not  held,  as  the 
complaint  says,  to  a  high  degree  of  care,  but 
to  an  ordinary  and  reasonable  degree  of  care, 
citing  Belles  v.  Tacoma,  79  Wash.  200,  140 
Paa  324,  and  Wilton  v.  Spokane.  73  Wash. 
619,  132  Pac.  404,  L.  R,  A.  1917D,  234.  But 
this  would  not  make  the  complaint  vulnera- 
ble to  an  attack  by  a  general  demurrer.  The 
charge  of  "a  high  degree  of  care,"  if  materi- 
al at  all,  and  we  do  question  its  materiality, 
is  an  overstatemoit  of  the  law,  rather  than 
an  understatement  of  a  ftict,  and  Is  siibject 
to  correction  by  the  court  at  the  trial. 

[71  It  would  seem  to  have  been  settled  that 
there  Is  a  difference  In  the  degree  of  care  im- 
posed upon  a  common  carrier,  as  between  the 
case  of  one  who  is  actually  a  passaiger  and 
one  who  is  lnt«tding  to  take  passage  and  Is 
approaching  In  the  mannw  and  by  the  means 
provided  by  the  carrlo-.  In  fbe  latter  event 
the  carrier  Is  held  to  the  rule  of  ordinary  or 
reasonable  care^ 

"They  an  only  bound  to  exercise  ordinary 
care  in  view  of  the  dangers  to  be  apprehended. 
The  distinction  between  such  liability  for  an 
injury  to  a  passenger  occurring  oa  their  cars  or 
boati,  and  for  an  injury  occarring  on  their 
platforms,  or  approaches  to  the  statira  or  land- 
ing places,  is  well  recognized."  Skottowe  v. 
Oregon  S.  L.  ft  U.  N.  Ry.  Co.,  22  Or.  430,  80 
Pac.  222,  16  L.  R.  A.  693;  and,  in  prindpl^ 
Gregg  V.  King  County,  SO  Wash.  196, 141  Fac. 
340,  Ann.  Cas.  1916C,  185. 

[I]  Whethar  re^iondent  exerdsed  reasona- 
Ue  care  for  tlie  saf^  of  passengers  ap- 
snoaditng  tbt  ferry  Is  a  question  <tf  fact  fbr 


the  jury.  Harris  v.  Bremotm,  86  WaSta.  64, 
147  Faa  688,  Ann.  Oas.  ISIOCX  160. 

[I]  Connsd  contends  Hiat  In  any  event  re- 
spondent coimty  is  not  UaU^  because  the 
maintenance  an  appvoadi  to  a  ferry  is  ul- 
tra vires,  In  ttiat  the  conn^  Is  imly  empow- 
ered to  build  wharves  and  landings  at  the 
tmninatikm  of  a  county  road  (Rem.  Code,  { 
8114) :  that  Madison  street,  being  within  the 
corporate  limits  of  a  dtr,  is  not  a  county 
road,  and  therefore  tbe  maintenance  of  the 
appnadi  is  beyond  tbe  power  of  13ie  county, 
and  13iere  Is  no  liability. 

In  an  action  against  a  municU>al  corpora- 
tion for  a  tort,  the  first  Inquiry,  As  against  a 
plea  of  ultra  vires,  Is  whether  die  act  com- 
plained ot  necessarily  lies  wholly  outside  of 
die  graeral  or  miedal  powers  of  the  munici- 
pality, for  a  municipal  oorptvatlon  has  all 
powers  necessarily  incident  to  the  execution 
of  its  granted  powers. 

[II]  So  In  this  case,  the  county  b^g  em- 
powered to  conduct  a  ferry  and  cc^ect  tolls 
(Bern.  Cod^  {  6018),  authorl^  to  provide  ap- 
proaches Is  necessarily  implied  as  a  part  ot 
Its  g^ieral  power,  for  wlthont  approadies 
and  landing  places  It  could  not  exerdae  the 
major  function. 

[11]  It  is  Insisted,  also,  that  the  complaint 
does  not  snfiOciently  vbATge  that  appelant 
had  notice  of  the  defect  It  Is  said  in  the 
brief: 

"The  accident  occurred  in  November,  1916. 
Tbe  allegation  is  that  the  respondent  knew  or 
should  have  known  the  existence  of  said  hole  on 
and  long  before  November  80, 1917,  which  was 
a  year  after  the  aeddant.  This  esgtainly  is  not 
suffidrait." 

We  cannot  believe  that  counsel  seriously 
believe  that  we  should  sustain  the  judgment 
because  notice  was  insuffldently  pleaded. 
"The  80th  day  of  Novwnber,  1916,"  Is  writ- 
ten in  the  complaint  nine  times,  and  twice  In 
the  same  paragraph  in  whidi  tbe  charge  of 
notice  Is  fixed  as  of  a  time  "long  before  No- 
vember 30,  1017."  It  would  have  been  prop- 
er, if  the  patMit  clerical  error  was  ot  soffl- 
dmt  importance  to  Invite  consideration,  to 
have  moved  to  make  the  complaint  more  defi- 
nite and  certain. 

[12,11]  It  is  also  urged  that  negligence  is 
not  sufllci«itly  pleaded  in  that  the  term  "neg- 
ligent" nowhere  appears  In  the  entire  plead- 
ing, and  furthermore  that  "It  Is  not  alleged 
that  the  hole  was  dangerous."  It  might  have 
been  proper,  as  it  Is  usual  to  adorn  com- 
plaints in  cases  of  this  kind  with  word  and 
phrase,  to  have  so  alleged.  But  the  uae  of 
tbe  word  "n^lgmt,"  or  a  statement  that  the 
hole  in  wlilcih  respondent  8t^^>ed  was  dan- 
gerous, wotild  have  added  nothing  to  the  legal 
suflldency  of  the  complaint  It  was  enon^ 
to  all^  the  breach  ot  a  legal  duty.  Tbe 
condusion  of  the  lAeader,  with  wbidi  the  jn* 
17  may  entirely  disagree^  adds  notUng  to  a 
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wmtfilnt  whklL  vBdar  «nr  itatate  ov^t  to 
be  and  •ometliBW  Is  "a  plain  and  oondae 
itatament  of  facts  oonstltatlns  the  nuie  of 
acttoD." 

B^rersed  and  romaiLded,  with  instroctlons 
to  overrule  the  dwanzior. 

MAIN,  a  and  MACKINTOSH,  MIXCH- 
ELU  and  TOUCAN,  JJ^  cwche. 


HOTBIi  OBOIL  CO.  t.  CITY  OF  SBATTLB. 

BicLAUGHLIN  v.  SAMB. 

(No.  14406.> 

(Supreme  Court  of  Waahlugtou.  Dec.  28, 1018.) 

1.  puADzna  <.iiiBlffl)  —  OoNsnoonoir  on 
Drnmnn. 
Modi  txvoT  is  eztoided  to  the  aUesatkos  of 
a  complaint  testsd  by  fennral  demurrar. 

1  MumotPAL  OoBFonmoRS  «»742(4)  — 
TovTft— PxjUDizro  Aonon  or  Imraaoa  Tax- 
Bunjx. 

In  aedon  to  recover  for  property  deetroyed 
by  police  officeiB,  hM,  that  complaint  eoald 
not  be  taken  to  allege  that  any  court  oC  de- 
fendant ctty  had  determined  that  plaintiff'* 
place  of  buslneea  was  a  nuisance.  In  view  of 
Rem.  Code  1916,  {  287,  as  to  manner  of  plead- 
ing dctenQinati<Hi  of  court  or  officer  of  ipecial 
'jnrisdiction. 

3.  Municipal    Gobpobations    ^3742(4)  — 

TOBTS— PLEADINO— SUFnCIBHCY, 
In  an  action  to  recover  for  property  de- 
rtroyed  by  police  officers,  complaint  held  not  to 
warrant  Inference  that  It  bad  been  determined, 
mi  aeooont  of  any  oxdfauuio^  that  plaintiff's 
Idace  itf  ba^tnem  was  a  nnlaaiiee.  In  view  of 
Bern.  Code  IMS,  1  Sftl,  as  to  aianner  U  plead- 
ins  ordinance. 

4.  MuinOIPAL  OOKPOSATTONS      4saiT4T(8)  — 

ToBTS  or  PouoB  OmoHaa — Liabixjtt. 
If  police  officers,  who  wrongfully  dtstroyed 
property  in  idainttff'a  place  of  barinesB  In  anm- 
mary  abatement  ol  nntaanoe,  |cted  as  agents  of 

defmdant  city  with  respect  to  corporate  duties 
and  functions  of  city,  as  contradistinguished 
from  those  relating  to  the  general  public,  the 
dty  would  be  liable. 

6.  HUHIOIFAL  COBPOBATIOHS  «=»747(3)  — 
TOBTB  OF  POUCX  OFFICEBS— LlABIUTT. 

If  council  of  city  of  Seattle  had  not,  by  or- 
dbiance  pursuant  to  Rem.  Code  1916,  8  7507, 
and  charter,  framed  and  adopted  pursuant  to 
section  7494,  defined  nuisances,  or  determined 
that  plaintiff's  place  of  business  or  property 
constituted  a  nuisance,  the  dty  would  not  be 
liable  for  property  wrongfully  deetroyed  by  po- 
lice offleera  tai  suausary  abatement  of  nulaance, 
rsganUeaa  of  wbsther  tkm  action  wju  for  oegli- 
fenoe  or  treqiaaa. 

En  Banc. 

Appeal  from  Superior  Court,  B^ng  Oonn- 
ty;  J.  I.  Bonald,  Jndge. 


Actiona  by  the  Hotel  Cedl  Company  and 
by  W.  J.  McLanghUn  against  Qia  City  of 
Seattle,  OHisoUdated  In  the  trial  and  on  ap- 
peal. Bolts  dlamlssed,  and  plaintiffs  appeal. 
Affirmed. 

Vanderreer  &  Cummlngs,  of  Seattle,  for 
appellants. 

Hugh  M.  Caldwell,  T,  J.  h.  Kennedy,  and 
Hugh  Fnllerton,  aU  of  Seattle  for  re- 
WondenL 

MTTCHBLiL,  J,  These  two  cases,  prac- 
tically identical  as  to  the  facts  stated  In  the 
complaints,  so  far  as  tba  law  gorendng  Qiem 
la  concerned,  were  conselldated  1&  Oie  trial 
court  for  the  aake  of  conTentence  and  are 
80  presented  hersk  We  use  the  case  of  the 
BoML  Cedl  Compaq,  a  corpMation,  anpel- 
lant 

AccOTdtng  to  the  complaint,  appellant,  a 
prlTBte  corporation,  on  December  8,  1916, 
was  the  owner  of  a  restaurant  and  griU 
room  In  Seattle.  The  complaint  states: 

"On  the  8th  day  ot  December,  1916,  the  de- 
fendant, through  its  duly  constituted  anthorl- 
tles,  determined  that  said  idace  of  business  of 
this  plaintiff  constituted  a  nuisance,  and  di- 
rected its  summary  abatement  as  audi,  ami  on 
said  day,  in  pursuance  of  sudi  purpose^  and 
in  the  exercise  of  such  power  and  authority  as 
was  vested  in  it  by  reason  of  the  premises,  the 
defendant  through  a  squad  of  tts  police  officers, 
completely  wrecked  the  plaintiff's  said  place  of 
bosinees,  and  utterly  demolished  all  of  the  per* 
Boual  proper^  vi  the  plaintiff  tJierdn  caataln* 
ed." 

The  complaint  further  states  that  appel- 
lant's place  of  boslness  was  not  a  nnlaance, 
nor  ctnidncted  as  such.  It  alleges  damages, 
and  diat  within  the  time  limited  by  the  dty 
charter  it  filed  a  proper  claim  for  damages, 
and  that  each  claim  was  rejected  by  the  re- 
spMident.  The  claim  refwred  to  and  made 
a  part  of  the  complaint  states  as  follows : 

"*  •  *  On  December  8,  1916,  at  1:80 
o'dock  a.  m..  a  squad  of  police  officers  of  the 
dty  of  Seattle,  purporting  to  act  under  and  by 
virtue  of  some  authority  and  warrant  of  law 
vested  in  them  by  said  city,  and  acting  under 
the  express  auth(»1ty  of  the  mayor  of  said  dty, 
and  the  diief  of  police  of  said  dty,  and  the 
other  duly  constituted  authorities  of  said  city, 
appeared  at  this  dalmant  company's  place  of 
bndness  aforesaid.  •  •  •  Thereupon  said 
police  officers  at  said  time  and  place,  *  •  * 
under  and  by  virtue  of  some  pnrpwted  autiiorl- 
ty  and  warrant  of  law  vested  In  diem  by  said 
dty,  and  under  the  express  authority  and  war- 
rant of  law  vested  in  them  by  said  city,  and  un- 
der Hie  express  authority  of  the  mayor,  the 
ddef  of  police,  and  other  duly  constituted  au- 
thoritlM  at  said  dty,  proceeded  to  and  did 
wrei^  smash,,  break,  tear  out,  completely  de- 
moUirii  and  destrcv.  or  render  utterly  value- 
less, tJw  property  of  this  company  herdnafter 
mentl<med  and  described,  and  dalmed  by  die 
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flsld  authoiItleB  to  conitltnto  a  mdimca  u 
■foreuid,  to  «lt** 

There  follows  a  descrlptloD  and  Talae  of 
the  personal  property  destroyed,  and  the  al- 
legation that  the  place  was  not  a  nnlsance, 
nor  used  as  such.  A  dennirrer  containing  six 
different  grounds  was  Interposed  hy  respond- 
ent It  was  sustained.  Aivellant  chose  to 
stand  on  the  complaint,  and  Judgment  of 
dismissal  was  entered,  from  which  the  ap- 
peal Is  taken.  The  case  Is  aisved  here  mx 
the  general  demiirxer. 

[l-t]  The  main  point  In  the  case  Is  sng- 
gested  b7  that  p<nti<H)  of  the  complaint 
which  iB  att  fttllows: 

**The  defendant,  through  its  duly  constituted 
aathorltiea,  determined  tibat  said  place  of  busi- 
nesi  of  this  plaintiff  constituted  a  nuisance,  and 
directed  Its  summary  abatement  as  such, 
*  *  *  and  in  the  exercise  of  such  power  and 
authority  as  was  vested  In  It  by  reason  of  the 
premises,  the  defendant,  through  a  SQuad  of 
Its  police  ofBeers,  ccnnpletely  wra&ed  plaintiff's 
said  place  of  boriness,"  etc. 

nds  language  la  not  clear  as  to  what  Is 
meant  by  *its  dnly  oonstltated  antborltlfls,'' 
nor  by  the  wonl  "detennlDed.'*  Ifwih  fsTor 
Is  extended  to  ttke  allegations  of  a  complaint 
tested  by  general  demnrrer.  Obvlonsly,  how- 
ever, the  complaint  must  not  be  taken  as  al- 
leging that  any  court  of  the  dt?  determined 
that  the  place  was  a  nuisance;  for  it  is  not 
so  stated,  as  would  be  required  by  section 
287  of  Rem.  Oodia  Nor  can  it  be  considered 
to- have  been  determined  by  the  cliy  on  ai^ 
count  of  any  <ndlnauce,  because  section  291. 
Bern.  Code^  ^orldea  for  the  plradlng  of  an 
ordinance  (by  Its  tlUe  and  date  of  passage) 
to  convey  to  ttie  court  knowledge  of  the  ex- 
istence of  such  ordinance,  and  the  tenor  and 
effect  thereof. 

[4]  The  ooatrolUng  question  In  the  case  Is 
whether  m  not  the  oflScws  charged  with  bar- 
ing destroyed  tibe  property  acted  as  agents 
of  the  ^ty  with  respect  to  Its  corporate  du- 
ties and  fanctlons,  as  contradlstlngulBhed 
from  those  relating  to  the  general  public  If 
the  first,  the  rule  of  re^ondeat  superior  ap- 
plies ;  if  the  latter,  the  dty  Is  not  liable. 

[B]  On  calling  attention  to  the  statutory 
remedies  against  public  nuisances  consteUng 
of  Indictment  or  Information,  a  cItU  action 
and  abatement,  counsel  for  appellant  con- 
tend that,  the  city  having  elected  to  pursue 
abatement,  it  should  be  held  liable  for  its 
acts,  if  it  destroyed  property  which  was  not 
In  fact  a  nulsancft  Supporting  such  view, 
citation  is  given  of  a  note  on  page  8S4,  Cool- 
ey'3  Constitntional  Limitations  (7th  Ed.),  In 
that  portion  of  his  work  discussing  "the 
Police  Power  of  the  State,"  as  follows: 

"If  a  municipal  corporation  proceeds  to  abate 
a  nuisaooe,  it  possesses  for  that  purpose  only 
the  rights  of  any  private  person,  and,  if  Injary 
rMuIts  to  an  individual,  it  must  Justify  its  ac- 
tl<m  by  showing  diat  a  nnlssnee  olsted  In  fSct," 


Ooncetning  tbe  matter  befog  flmtaedlately 
inquired  into,  vis.  governmental  and  cot-' 
porate  functions,  one  win  not  quite  appreci- 
ate the  note  quoted  without  understanding 
tiie  cases  fnmiabed  in  its  support,  only  4wo 
of  wMdi  need  be  noHoed : 

First  Tbe  case  of  Welch  v.  Stowell,  2 
Doug.  (Mich.)  882.  It  is  a  case  of  demolish* 
Ing  a  house  occupied  as  a  house  of  111  fame, 
and  the  court  bdd  the  agmts  and  officers  of 
the  dty  liable  for  the  destractlon  of  the 
birilding  on  the  theory  that  only  the  man- 
ner of  juAog  the  building,  and  not  the  build- 
ing itself  was  subject  to  abatement  But 
for  the  purpose  of  showing  the  reason  for 
holding  the  (^cenr  of  the  dty  liable  for  de- 
stroying the  building  the  opinion  calls  at- 
tention to  an  act  of  the  Legislature  confer- 
ring on  the  dty  ooundl  **tnll  power  and  au* 
thorlty  to  make  all  such  by-laws  and  ordi- 
nances as  may  by  the  said  cnnmon  ooancil 
be  deemed  expedl«it  Cor  eftectoally  prevent 
Ing  and  suppressing  all  dlsordeiiy  houses 
and  houses  of  Ul  fame,"  pursnant  to  which 
grant  of  power  the  city  coundl  passed  an 
ordinance,  entitled  "An  ordinance  to  sup- 
press disorderly  houses  and  houses  of  Ul 
fame,"  the  second  section  of  which  provides: 

"When  any  such  house  or  building,  so  oo- 
cupied,  shall  be  deemed  by  the  common  council 
to  be  a  common  nuisance.  It  shall  be  competent 
for  said  common  council  to  abate  such  a  nui* 
aance,  by  ordering  audi  house  or  other  bnlldinff 
to  be  polled  down  and  removed,"  etc. 

And  farther  that  afterwards  the  council, 
by  resolution,  declared  and  adjudged  the 
plaintiff's  house  to  be  a  nuisance,  and  em- 
powered and  directed  the  dty  marBbal  to 
proceed  and  demolish  It,  which  was  done  by 
the  d^ndants,  one  of  whom  was  the  dty 
marshal,  the  others  assisting  Urn.  Tboa' 
there  was  MablUly  here,  not  stmidy  becansa 
sectlan  2  of  the  ordinance  readied  too  far 
in  anttioridng  t3ie  dcstructloD  of  tlie  bsild- 
ing,  bat  also  becansft  by  the  ad;  M  tHe  Leg» 
Islatur^  tlie  dtj  ordinance,  and  its  resolv* 
tdon  ordering  the  destruction  of  the  tmndlDK, 
the  dl7  had  taken  diarge  of  the  mattw  In 
its  corporate  capad^,  and  was  not  acting  in 
a  governmental  way  for  the  general  pabUc. 
The  defendants,  as  officers  and  agmte  of  the 
dty,  acted  pursuant  to  owdfle,  formal,  cw- 
porate  aut^wrl^. 

Secondly,  and  to  the  same  effect.  Is  the 
case  of  Uayor  of  Amralcus  t.  Mitchell*  79 
6a.  807.  S  S.  B.  201,  wher^  upon  the  reixurt 
and  recommendation  of  the  board  of  health, 
the  mayor  and  council  had  declared  and  de- 
termined the  thing  in  dlspote  (mdU  po&d)  to 
be  a  nuisance  and  dangerous  to  health,  and 
ordered  it  abated.  The  owner  sought  to  en- 
Join  the  tity,  alleging  ttw  pond  was  not  a 
nuisance.  The  court  held  the  determination 
by  the  health  otacen  and  the  dty  ooundl 
titled  the  dty  to  atate  the  nuisance,  on  the 
titeoiy  that  dday  ml^  enilsnger  Oto  pablle 
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hnltta;  bat,  If  tti«  city  did  abats  It,  It  wndd 
be  at  Its  pern,  and  that,  If  the  owii«  In  a 
aolt  at  law  could  ehow  ttte  pond  was  not  a 
nolsance,  the  <dty  would  be  liable  In  dam- 
ages. The  city  In  tble  case,  It  1«  to  be  no- 
ticed, was  Bctlnff  for  ttseU  nndar  Its  own 
ordinance,  and  not  tor  the  public  at  large. 

Counsel  next  caU  attention  to  that  pintlon 
of  the  case  of  Tates  t.  of  Mllwankee, 
10  WalL  497,  19  Eld.  DM,  wberein  the 
court  uses  this  langoage: 

"It  Is  a  doctrine  not  to  be  tolerated  In  this 
coontry  that  a  mnnloipal  corporation,  withotit 
uty  general  laws,  cither  of  the  city  or  of  the 
state,  within  which  a  given  stnictore  can  be 
sbown  to  be  a  nuisance,  can,  hj  Its  mere  6eo-_ 
laration  that  It  Is  one,  subject  It  to  ranoral  by 
any  person  supposed  to  be  aggrlered,  or  even  by 
the  city  itself.  This  wonld  place  every  house, 
erery  bnsteess,  and  all  the  property  of  the  city 
St  tibe  nncoutrolled  wiU  of  the  temporary  local 
SDthorhies.'* 

It  was  a  casa  to  eajola  tiia  city  turn  re- 
morlng  a  wbart.  Ex^mlnathm  of  it  shows 
fiiat  tbe  L^slatiire  of  Wtsconi^  had  enact- 
'ed  a  law  wbldi  anthorlwd  the  common  coun- 
cil of  Bfilwankee,  "by  ordinance,  to  establish 
dodE  and  wbarf  lines  npon  Uie  tKinks  of  the 
Mltwanfcee  and  Mmomonee  rivers,  restrain 
and  prevent  encroachments  npon  said  rivers 
and  obstnicUoDs  Uiereto.**  The  pleadings 
and  proof  In  the  case  are  silent  as  to  wheth- 
the  city  Goimcll  ev«r  passed  on  ordinance 
to  establish  wharf  and  dodc  Unas  nnder  the 
authority  of  the  statute.  Bnt  the  dty  by 
its  common  council,  and  not  by  Its  execntlve 
or  administrative  officers  or  agents,  by  ordi- 
nance, declared  and  determined  the  particu- 
lar wharf  to  be  an  pbstmctlon  to  naviga- 
tion and  a  nuisance,  and  ordered  Its  abate- 
ment— ^thns  exerdslng  municipal  or  corporate 
functions.  The  case  simply  announces  the 
rule  that  a  person  supposed  to  be  aggrieved, 
or  even  a  city,  without  some  general  law  of 
tbe  state  or  dty,  by  the  terms  of  whldi  a 
structure  can  be  shown  to  be  a  nuisance, 
will  not  be  allowed,  by  Its  mere  declaration 
that  the  structure  Is  a  nuisance,  to  subject  It 
to  removal.  It  assumes  that  the  dty  shall 
declare  the  thing  to  be  a  nuisance,  and  then 
assures  us  th^  such  declaration  will  not  of 
itself  mahe  the  thing  a  nuisance,  or  Justify 
Its  remoraL  Bnt  the  com  at  bar  presents,  no 
such  Inquiry. 

Tbe  sole  question  here  Is:  Does  tbe  com- 
plaint show  on  its  face  that  the  city  of  Seat- 
tle is  liable,  admlttlug  that  ai^ellant's  busi- 
ness and  property  did  not  constitute  a  nui- 
sance and  should  not  have  been  destroyed 
or  danuged?  There  is,  however,  another 
portion  of  tbe  opinion  In  the  case  Just  refe> 
red  to  worthy  of  notlcei  as  to  tbe  matter  of 
pleadlnft  vis. :  Having  in  mind  the  fact  that 
the  Legislature  of  Wisconsin  had  antluolsed 
the  city  of  HUwaukee,  "by  ordinance,  to  e»- 
taUiflb  dodc  and  wharf  Unea,"  etc.,  the  court 
saldi 


It  is  true  that  it  Is  sild  In  argument  that 
the  dty  council  has  estabUdied  a  wharf  and 
dock  line  nnder  the  authority  of  the  atatirte 
we  have  dted,  and  that  Yates*  dock  projects 
beyond  that  line.  No  such  defense  Is  set  up  in 
the  answer,  and,  the  existence  of  such  a  line 
being  a  matter  of  which  the  court  could  not 
take  judidsl  notice,  it  cannot  be  taken  into  ao- 
count  here." 


So  iMie  die  complaint  does  not  advise  qb% 
If  the  dty  coundl  of  Seattle  by  ordlnanoe 
has  evw  defined  nuisanoes,  a  power,  ocmf er- 
red by  statute,  as  we  shall  later  notice,  or 
determined  tbat  wpeUoatfa  plaee  of  bosl* 
nsss  or  piwerty  ooastltoted  a  nuisance. 

Attention  Is  also  called  to  tbe  case  of 
SlncB  T.  Jffllat,  287  IlL  800,  80  N.  S.  663,  22 
L.  &.  A.  (N.  &)  U28,  127  Am.  «t  Bcp.  828, 
(qtoken  of  by  mtpetlont  as  a  leadins  cas& 
Under  a  statute  of  lUlnoU  providing  the 
cAty  coundl  shall  have  power  "to  declare 
what  abaU  be  a  nolsanoe  and  to  abate  the 
same"  the  dty  of  Jffliet,  vrtthont  any  general 
ordinance  on  the  subject,  pamed  a  special 
ordinance  declaring  the  building  In  question 
to  be  a  nuisance  and  ordered  its  abatmuait 
Plaintiff  sought  to  enjoin  Qie  enforcement  of 
the  order  of  abatement  The  court  disfavor- 
ed Injnncttve  reUef  out  of  recn>ect  to  the 
Judgm0[kt  and  discretion  lodged  In  tb»  mU' 
nlc^l  authorities  In  cases  of  emergency  and 
necessitous  drcnmstances,  but  held  that  In 
such  case  the  dty  acted  at  its  peril,  so  that, 
if  In  fact  the  building  was  not  a  nuisance 
and  BO  proven  In  an  action  for  damages,  the 
dty  would  be  liable.  This  Is  the  same  doe- 
trine  as  that  announced  in  the  case  of  Mayor 
of  Americns  v.  Mitdiell,  supra. 

Subsequent  to  the  a^nment  In  this  court 
counsel  for  appellant,  stlU  in^stlng,  furnish- 
ed additional  authorities  on  the  subject: 

"If  a  munldpallty  destroys  property,  under 
its  power  ,  to  abate  nuisances,  wbldi  is  not  a 
nnlrance,  it  Is  liable  for  the  value  of  tbe  prop- 
erty destngred." 

We  notice  t^o  of  tbose  cases.  First  is  tbe 
case  of  Oity  Of  Orlando  t.  Pra^,  81  Fla. 
Ill,  12  South.  868,  10  U  B.  A.  196,  84  Am. 
St  Bep.  IT.  Pragg  sued  the  dty  of  Orlando 
In  trespass,  alleging  that  while — 

"he  was  engaged  in  the  business  of  a  dealer  in 
natural  curiosities,  and  had  attached  to  his 
shop  a  museum  fm  the  exhibition  of  live  and 
stuffed  animals  of  nrlons  kinds,  for  profit, 

*  *  *  the  BsM  defendant  1^  and  tiirougb  Its 
mayor,  dty  oonndl,  eerrants,  agents,  and  em- 
ployes, entered  upon  the  premises  of  plaintiff 

*  *  *  and  wit^KHtt  Jnst  eanss  removed  and 
destroyed  property,"  eta. 

Upon  Issues  by  the  dty,  the  proof  showed 
that  the  dty  board  of  health  had  condemned 
the  place  and  reported  the  same  to  the  dty 
counoll,  whereupon  the  dty  council  declared 
the  place  a  nuisance  and  ordered  It  abated. 
After  notice  and  failure  of  the  owner  to 
remove  the  dty  marshal  removed  the  nul- 
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sance.  The  court  aanoaaced  the  role  of  lia- 
bility of  the  city  la  an  acUoa  at  lav,  If  In 
fact  there  was  do  nalsaace. 

Secondly,  the  case  of  Miller  v.  Horton,  152 
Mass.  640,  20  N.  E.  103.  10  L.  R.  A.  116,  23 
Am.  St  Rep.  8S0.  Tbla  is  a  case  of  the 
killing  of  a  horse  claimed  by  the  authorities 
to  have  glanders.  PlalntUC  alleged,  and  the 
cODrt  found,  that  the  horse  did  not  have 
glanders.  Prior  to  suit  It  was  ordered  that 
the  horae  be  killed,  because  of  an  official 
report  ■to  and  by  formal  action  of  a  board 
which  by  an  act  of  the  Legislature  was  spe- 
dflcally  empowered  to  pass  apon  such  mat- 
ters. The  action  was  In  tort  against  the 
persons  who  killed  the  horse. 

It  woTild  be  nniffofltable  to  review  all  or 
oUier  of  appellant's  autfaotlttea  in  tUa  opin- 
ion. On  the  oUier  hand,  the  dty  in  the  case 
at  bar  oontoids  ttkat  in  a^ing  aa  it  did 
throatfi  its  oflloen  it  was  performing  got* 
enunental  and  not  pn^etary  or  corporate 
tonctifKia,  and  haoee  la  not  llaldeb 

In  eztendtng  powers  to  dUea  of  the  first 
class,  soch  as  the  dty  Of  Seattle,  section 
7007,  Bern.  Code,  provides: 

"Any  such  city  shall  have  power:  *  •  * 
01)  To  dedare  what  shall  be  a  Bnlsanee,  and 
to  abate  the  same,  and  to  impose  Unas  npon  par- 
ties  who  may  create,  omttaine,  or  snffir  nnl- 
sances  to  exist.'' 

The  large  number  of  powers  enumerated, 
Induding  this  one,  are  granted,  not  to  the 
executive  or  to  the  ministerial  officers  of  the 
dty,  but  to  the  dty,  ol>vlouflly  for  the  pur- 
pose of  exercising  corporate  and  municipal 
authorl^  and  control,  and  the  dty.  when  act- 
lug  for  itself  In  exercising  these  powers,  does 
so  through  ordinance  or  f<Hinal  declarations 
of  Its  council.  Again,  by  another  law  (sec- 
tion 7494)  such  dty  as  Seattle  may  have  a 
cliarter  of  its  own,  and  accordingly  Seattle 
has  {ramed  and  adopted  a  charter.  It  pro- 
vides (article  4,  S  IS,  subd.  31)  as  follows : 

"Hie  city  council  aball  have  power  by  ordi- 
nance and  not  oOierwiBe:  *  *  •  Q3iirtr- 
Blrst  Abaiemmt  ani  Punithmint  of  Nvttanct, 
"JFo  declare  what  ahall  be  a  noisanoe  and  to 
provide  for  the  abatement  oi  tiie  same,  and  lor 
the  punishment  of  any  person  or  party  who  may 
create,  oontisne  or  suffer  a  nnlsanoe  to  exist" 

Of  what  benefit  to  the  Inhabitants  of  the 
city  shall  this  safeguard  in  Its  charter  be 
if  its  proTlsloos  may  be  ignored?  For,  as 
already  pointed  out,  because  of  the  silence 
on  the  subject  of  any  dty  ordinance,  the 
complaint  .must  be  considered  as  not  alleg- 
ing any  act  on  the  part  of  the  dty  conndl, 
which  Is  the  dty.  If  it  Is  to  be  holden  in  this 
case  in  Its  corporate  character. 

Tn  addition,  the  point  In  question,  on  prin- 
ciple, is  not  new  in  this  state.-  It  has  been 
dedded  adversely  to  appellant's  contention. 
In  the  case  of  Howard  v.  Tacoma  School 
District  Na  10,  88  Wash.  167.  152^c.  1004, 


Ann.  Gas.  1917ID,  792,  Judge  ElUs,  writing 
the  (Stolon,  says  that  in  the  face  of  rather 
strong  argumrat  the  court  still  adheres  to 
its  well-establi&ed  view  that  a  school  dis- 
trict is  llaUe  for  negligence  in  the  perform- 
ance of  govemmental  duties,  while  a  munici- 
pal COTporatlon  proper  is  not  liable  in  sodi 
case,  but  is  only  liable  for  n^Ugenee  in  the 
performance  of  propiletary  or  corporate  du- 
ties.  The  <s>lni(»i  says: 

**We  have  repeatedly  fadd  Aat  aa  tnoorporat- 
ed  town  or  dtj  is  not  liable  where  Injury  oc- 
curs through  negligent  pefformauce  or  omiaeioa 
of  performance  connected  with  its  purely  gov- 
ernmental functions,  thns  according  to  the  mu- 
nicipality the  sovereign  immunity  of  the  state. 
Lewsim  v.  Seattle,  6  Wash.  184,  33  Pac.  347 : 
RuBseU  V.  'Kicoma,  8  Waah.  IfiO,  35  Pac  606,  40 
Am.  6t  Rep.  885;  Lynch  v.  Korth  Yakima,  37 
Wash.  667,  80  Pa&  70, 12  L.  B.  A.  (N.  S.)  261 ; 
Cumingbam  v.  Seattle.  40  Wash.  69,  82  Pac. 
148,  4  U  R.  A.  (N.  S.)  629;  Cunningham  v. 
Seattle  (rehearing)  42  Wash.  134,  84  Pac  641, 
4  L.  R.  A.  (N.  S.)  629  [7  Ann.  Cas,  806].** 

Counsel  for  appellAnt,  cognizant  of  this 
rule,  seek  to  turn  adde  its  application  here,- 
because  this  is  not  a  case  of  negligence,  but 
one  In  which  the  dty  has  taken  or  damaged 
and  destroyed  property.  In  the  first  place, 
such  contention  assumes  and  takes  for  grant- 
ed the  very  thing  In  dl4?ute,  viz.  that  the 
dty  as  such,  In  Its  conrarate  and  private 
cai^acity,  did  these  things.  We  have  already 
noticed  there  Is  no  charge  or  allegation  In 
the  complaint  that  the  dty,  by  that  plan 
which  it  most  follow,  ever  declared  a  pur- 
pose to  take  or  damage  the  property  or  di- 
rected its  officer  to  do  so.  Again,  for  as- 
certaining the  test  as  to  whether  the  dty 
Is  acting  governmentally,  and  hence  immune 
from  liability,  what  differeifoe  in  reason  can 
there  be  whether  the  action  be  that  of  negr- 
llgenoe  or  trespass? 

In  the  case  of  Simpson  v.  Whatcom,  33 
Wash.  3S2.  74  Pac.  677.  63  L.  R  A.  816,  90 
Am.  St  Bep.  951,  a  plaintiff  sued  the  dty 
of  Whatcom  for  damages  for  false  Imprison- 
ment caused  by  his  arrest  under  an  ordi- 
nance declared  void  by  the  court  on  appeal 
from  a  conviction  in  the  police  court.  Tbia 
court  Judge  Dunbar  writing  the  opinion, 
says:  • 

"Tlie  contrdllng  question  In  all  this  diaractcr 
of  cases  Is  whether  or  not  the  officers,  to  whom 
are  attributed  the  delinqoendes  which  resulted 
in  the  damage  alleged,  are  the  agents  of  the 
city.  If  they  are,  then  the  doctrine  of  respond- 
eat superior  applies,  and  the  dty  Is  liable ;  If 
not,  otiiervrise.'* 

Then,  after  referdng  to  the  pecplezins 
distinctiaa  between  ootpoiatadntles  aoA  pol^ 
lie  duties,  tba  rale  is  annouaced  u  fbUowa: 

"We  think,  however,  this  general  deduction 
may  be  made:  l%Kt  whenever  the  damagins 
actiwk  or  the  aspect  of  the  oOea  arisas  In  the 
execatien  of  a  duty  whidi  Is  for  tiu  exdoslTe 
benefit  of  the  dty,  the  dty  is  liable;  bnt  if  tha 
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the  city  u  a  pnUic  itiatninmteUty  4rf  Ow  ittto, 

the  city  is  not  llabW 

ThTO  It  aiipeara  clear  that  tSie  test  of  Ha- 
bUity  Is :  I>oe8  the  act  arise  In  the  execatlon 
of  a  doty  which  la  for  the  excluslTe  benefit 
of  the  d^,  rather  than  whether  It  Is  an  act 
of  negligence  or  trespass  of  the  officer?  for 
the  language  la,  "whenever  the  damaging 
ncaoa  or  the  nei^ect  of  the  officer  ariaea," 
etc. 

The  trial  court  cleariy  obserred  and  ap- 
plied the  proper  rale  In  these  cases. 
Hie  Judgment  In  each  case  Is  affirmed. 

MAIN,  a  and  MOUNT,  HOLCOUB, 
TOUCAN,  and  PARKBB,  concur. 


In  re  RISING.   (No.  14960.) 
(Snpreme  Court  of  Washington.  Jan.  2,  1019.) 

1.  ADffinxoir        —  GonsBiT  or  Puina  — 
HnanAHD  jjcd  Wm. 

Under  Rem.  &  BaL  Ood^  |  nlatiDg  to 
•doptimi  of  tofBHts.  the  consent  of  a  husband 
who  is  a  nooreaident  of  the  state  and  living 
njfKt  from  Us  wife  is  not  necessary  to  tia  adop- 
tiop  of  «n  Infant  1^  tin  wife. 

2.  ADOFnoW  ^T— COKSXNT. 

A  writing,  flxaeated  by  the  mother  of  a  bas- 
tard child  oo  ddivering  it  to  a  foundling  home, 
that  she  voluntarily  gave  up  all  claim  to  the 
child,  was  sufficient  sa  cutting  off  her  rights  In 
subsequent  adoption  proceedings,  although  not 
Bentioning  the  name  ot  the  person  to  whom  pos- 
•Mwm  of  the  child  was  given. 

8.  Adoptioit  ^alS—JmnciAX.  Piooixdinos— 
Nonas. 

Under  Rem.  ft  BaL  Ood^  |  1686,  the  ju- 
venile departmott  of  the  siQMrlor  court  need  not 
be  Dotifled  of  mispHom  ptoeeedings  relating  to  a 
dependent  Child  within  its  care. 

4.  ADornos  «P»7-JvinaiAi.  PaooEEDinos— 

CoXRKfT. 

Under  Rem.  ft  Bal.  Oode,  f  1696,  rdating  to 
sdoptioD  of  infanta,  the  conaest  of  the  juvenile 
department  of  the  superiw  court  under  whose 
care  the  child  was  placed  as  a  depoident  was 
Bot  required  in  iudidal  proceedings  for  adop- 
tioo  by  another. 

6.  Adoption  ^s»1S— Jitdxozax,  PaooBDiiroB— 
Fitness  or  Petjtionsb. 
Whm  the  fitness  of  a  person  seeking  to 
adopt  a  child  has  been  determined  in  the  ju- 
venile department  where  the  child  was  declared 
to  be  a  dependent,  and  on  a  subsequent  divorce 
proceeding  where  Its  custody  wss  awarded  to 
petitioner,  it  is  not  necessary  that  such  fitness 
be  again  adjudicated  in  subsequent  adoption 
pnoesdlBas  by  pecitloiiir. 


Department  2. 

Anwal  from  Superior  Oonrt,  King  Oonntr* 
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vntttmMwtgf  llw  sdoptloB  of  La  Yami- 
nle  Rising,  an  Infant  Fnmt  an  order  vacat- 
ing an  odsr  of  adoptSon,  Bemlle  RMng  ap- 
peals. Beraned  and  raoanded,  with  in- 
stractions. 

Jay  C.  Allen,  of  Battle,  fOr  appelant 
Gill,  Hoyt  ft  Frys,  of  Seattle^  for  respond- 
ent 

MOUNT,  J.  This  appeal  la  from  an  order 
of  the  lower  court  vacating  an  order  of 
adoption  of  an  Infant  child.  Tte  adopting 
parent  has  appealed. 

The  facts  are  as  follows:  On  March  4, 
1912,  at  TortMito,  Canada,  a  child  was  bom 
to  Lora  Calmey,  who  at  Qiat  time  was  not 
married.  On  May  18th,  when  Qie  Child  was 
a  Uttle  more  than  two  months  old,  the  moth- 
er gave  the  cMld  to  a  fonndllng  home  at 
Toronto  and  at  the  time  executed  the  follow- 
ing writing: 

"This  is  to  certify  that  I,  Lora  Oaimey,  vol- 
untarily give  up  sll  claim  to  my  infant  daughter, 
Sasie  Caitney,  bwn  March  4,  1912,  having  been 
unable  to  support  said  Inffent" 

This  writing  was  dated  May  18, 1912,  sign- 
ed  b7  Lora  Caim^  in  the  presence  of  two 
witnesses.  Shortly  thereafter.  In  the  same 
year,  the  care,  cestody,  and  ctmtrol  of  this 
child,  together  with  the  original  writing, 
were,  by  the  officers  of  the  foundling  home, 
glrai  to  one  Arthur  K.  Rising  and  Bernlle 
Rising,  who  at  the  time  wore  husband  and 
wife.  They  thereafter  called  the  child  La 
Vaunnie  Rialng.  The  Risings  took:  no  st^ 
to  legally  adopt  the  child,  oontentlng  them- 
selves  with  giving  it  inoper  care  and  atten- 
tion.  Thereafter,  on  the  19th  day  ot  Octo- 
ber, 1915,  Bonile  ^sing  Institated  an  ac> 
tl<ai  for  divorce,  in  the  superlcnr  ooart  of  the 
state  of  Washington  for  Klnc  county,  where 
the  Bislngs  then  resided.  Before  answer 
was  filed  In  the  dlv<ffoe  case,  a  petltioD  was 
filed  in  the  Juvenile  department  of  the  anpe- 
rlor  court  of  King  ooonty  alleging  that  the 
<ddld  was  a  dependent  diild.  ^nils  petition 
came  on  resolarly  for  hearing,  and  the  Juve- 
nile department  of  the  court  entered  an  or- 
der, upon  that  hearing,  adjudging  the  child 
to  be  a  dqiendent  dilld;  the  order  redttng: 

"It  appearing  to  the  court  that  tbt  said  Mrs. 
Bemlle  Rising  Is  competent  to  have  the  ears 
and  custody  of  said  child,  it  Is  hereby  ordered  by 
the  court  that  the  said  La  Vaunnie  Rising  be 
and  ranain  a  ward  of  this  court  and  that  she  be 
I>ermitted  to  go  hence  in  the  custody  of  Bernlle 
Rising,  with  whom  she  shall  reside  subject  to 
the  supervision  by  a  probation  officer  of  this 
court,  to  be  returned  for  further  heariog  here- 
in whenever  it  shall  be  torn  the  welfare  of  the 
said  child." 


Thereafter  the  answer  in  the  .divorce  case 
was  filed  by  Arthur  B.  Blalng,  vhiidi  ccm- 
talned  a  CToas  rompilslnt  lor  a  dlTorce,  TbM 
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actton  for  diTorce  remilted  od  tlte  2l8t  day 
of  Febmaiy,  1016,  in  a  decree  grautliig  Mrs. 
Blslng  4  dlToroBL  That  decree  prorlded: 

*rFlut  the  dispoBiaoii  of  tli«  said  ctdld  hereto- 
fore made  by  the  juTenfie  court  of  King  connty 
will  remain  in  force;  that  thirty  dollara  a  mooth 
commencing  March  1,  1916,  for  one  year  for  set- 
tlement of  property  interests  and  support  of  the 
said  child,  and  the  further  sum  of  twenty  dollars 
per  month,  commencing  March  1, 1917,  and  con- 
tinaing  until  the  further  order  of  this  court,  la 
a  reasonable  amount  to  be  allowed  plaintiff,  and 
contributed  hy  the  defendant  toe  the  support 
of  tbe  said  cMId ;  that  so  long  as  he  ihall  obey 
the  orders  of  the  court  her^  tba  defendant 
diall  be  entitled  to  see  said  child  at  reasniaUe 
tfanes." 

After  the  entry  of  that  decree,  Arthur  E, 
Rising  left  the  state  of  Washington  and 
thereafter  lived  in  California,  and  the  child 
remained  in  the  custody  and  under  the  care 
of  Bemlle  Rising  at  all  times.  Thereafter, 
on  the  26th  day  of  July,  1917,  Bemlle  Rising 
petitioned  the  superior  court  of  the  state  of 
Washington  fOr  King  county  for  leave  to 
adopt  the  said  child.  No  notice  was  given  to 
Arthur  E.  Rising  of  the  adoption  proceed- 
ings. It  la  admitted  that  at  the  time  of 
the  making  of  that  application,  and  prior 
thereto,  Arthur  B,  Rising  was  a  nonresident 
and  was  al>aent  from  the  state  of  Washing- 
ton and  that  he  was  during  all  of  said  time 
a  resident  at  the  state  of  California. 

At  the  time  of  the  hearing  of  the  petition 
for  adoption,  the  fact  tliat  the  child  had  been 
decreed  to  be  a  dependent  child  by  the  Juve- 
nlle  department  of  the  said  court  and  like 
orders  retire  to  said  child  by  said  Juvenile 
dq)artuient  of  said  court  were  made  known 
to  the  court,  and  the  court,  after  hearing, 
granted  the  petition  for  .adoption  and  enters 
ed  a  decree  accordingly.  Tliereafter,  on  the 
leth  day  of  September,  1917,  Arthur  E.  Ris- 
ing filed  a  petition  In  the  adqition  proceed- 
ings aeddng  to  have  the  decree  of  adoptlcm 
vacated  and  set  aside.  On  issue  Joined  upon 
the  petltlm  and  after  hearing,  the  trial 
court  found  the  focts  substantially  as  we 
iMve  above  Indicated;  and  found  tliat  no 
notice  of  the  petition  for  adoption  was  giv- 
en to  the  JaTenlle  department  of  the  court 
or  any  of  its  officers  or  agenb^  that  the  Ju- 
venile court  liad  no  notice  of  the  petition, 
that  no  notice  of  the  petition  for  adoption 
vniB  given  to  Arthur  E.  Rising,  and  tliat  at 
the  time  of  the  hearing  of  said  petition  the 
mother  of  said  child  was  not  present  and 
was  not  notified  of  the  adoption  proceedings, 
and  thzt  no  next  friend  to  said  child  was 
appointed  by  the  court.  The  court  there- 
upon concluded  that  the  adoption  proceed- 
ings were  void  and  of  no  effect  and  tor  that 
reason  set  aside  the  order  of  adoption.  The 
qnestloD  in  4he  case  Is  wbetlier  the  superior 
court  of  King  county,  which  made  Oie  order 
of  ad(^itton,  had  Jurisdiction  snffident  ijpcn 
which  to  base  the  oiiec.  The  statute  pro- 


vides in  aactloa  1696,  Bent  k  BaL  Code,  as 
fdllowa: 

"Any  inhaUtant  of  tlds  state,  not  married,  or 
any  husband  and  wife  }olntly»  may  petiti<Hi  the 
superior  court  of  their  proper  county  for  leave 
to  adopt  and  change  the  name  if  desired,  of  any 
child  under  the  age  of  twenty-one  years,  but  a 
written  consent  must  be  given  to  such  adoption 
by  the  child,  if  of  the  age  of  fourteen  years,  and 
hy  each  of  his  or  her  living  parents  who  is  not 
hoptiessly  insane  or  a  confirmed  drunkard.  If 
there  be  no  such  parents,  or  If  the  parents  be 
unknown,  or  shall  have  abandoned  sw^  child,  or 
if  such  parents,  or  either  of  tbem,  are  hopetesdr 
insane,  or  a  conSrmed  drunkard,  dien  by  the 
legal  guardian;  if  there  be  no  sudh  guardian, 
then  by  a  discreet  and  suitable  person  appointed 
by  said  conrt  to  act  in  tbe  proceedings  as  the 
next  friend  of  such  chlM:  Provided,  however, 
that  if  the  parents  are  living  separate  and  apart, 
the  consent  of  both  Is  not  required,  bnt  such 
consent  may  be  given  by  the  parent  having  the 
caie^  custody  and  contr^  of  sudi  dilld." 

It  la  argued  appellant  ttiat  fliere  was 
no  necesdty  under  the  statute  tor  noUce  to 
be  given  to  Mr.  Blstng,  because  he  waa  a 
nonresldaat  and  bad  no  Ifitemat  in  thetibUd; 
that  It  waa  not  necessary  to  notify  tba  moth- 
er of  Oie  dilld,  because  die  bad  in  writing 
gtren  up  all  claim  to  tbe  dblld;  and  ttiat  It 
was  not  necessary  to  serve  a  tormal  notice 
upon  the  Juvenile  department  of  the  superi- 
or court,  or  any  officer  thereof  because  tbe 
application  for  adoption  was  tried  to  one 
department  of  the  superior  court  and  that 
department  was  informed  of  all  the  proceed- 
ings which  had  theretofore  taken  place  In 
reference  to  the  child. 

The  respondent,  on  the  otiier  hand,  argues 
that,  because  this  chUd  waa  a  dwendent  and 
abandoned  cbild,  it  was  necessary  under  the 
statute  that  a  next  friend  of  the  ctiUd  be 
appointed  to  determine  the  propriety  of  the 
adoption  by  the  applicant  and  to  determine 
her  qoaliflcatlons  and  fitness  to  adopt  the 
child. 

[1,2]  From  the  statement  of  facts  which 
we  have  made  above,  it  will  be  noticed  that 
Arthur  E.  Rising  .was  not  a  parent  of  the 
child.  He  and  ms  former  wife  had  obtained 
the  possession  of  the  child  in  its  Infancy, 
and  during  th^  short  marriage  had  ita  care 
and  custody.  Upon  the  decree  of  divorce  be 
was  required  to  pay  a  certain  amount  month- 
ly for  tbe  support  of  the  chUd.  That  was 
the  extent  of  liis  interest  At  the  time  of 
adoption  proceedings,  he  was  a  nonresident 
of  the  state,  a  resident  of  Callforala,  living 
separate  and  apart  from  the  appdUant ; 
therefore  his  consent  waa  not  required  un- 
der the  statute.  It  vUl  also  be  noticed  that, 
when  tbe  child  was  a  little  more  than  two 
months  of  ag^  tts  mother  by  writing  volun- 
tarily gave  up  all  claim  to  the  child.  Tbe 
child  waa  delivered  to  a  tonndUng  borne  at 
Toronto.  Thereafter,  within  a  abort  time, 
tbe  officers  aA  that  home  dellTexed  tbe  dUld 
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to  Ur.  and  Mia.  BlalBK-  The  cblld  was  bom 
ODt  of  lawful  wedlock.  Its  faUier  to  nn* 
known.  Tbe  mother  was  known.  Tbe  writ- 
ing wMch  abe  deUrered  to  the  officers  of  tlM 
foundling  b<»iie,  and  which  was  snbaequeat- 
ly  delivered  to  Mr.  and  Mrs.  Bldng,  was 
snfflclent  anthoriCy  for  them  to  adopt  tbe 
child  without  further  notice.  If  It  was  suf- 
ficient for  tbe  two,  It  was  suffid^t  for  Mrs. 
Rising.  In  Be  Potter,  85  Waab.  617,  148 
Pac.  2S,  whcm  a  writtng  was  girai  as  fol- 
lows: 

"I  hereby  tarn  over  my  right  and  tltie  of  my 
Miy  girl  bom  November  38,  1910,  to  Mrs. 
Nellie  Myets^  Btranlde.  Wash.   E.  N.  Potter^ 

—we  there  said  : 

"That  the  writing  made  the  mother,  at  the 
time  the  baby  was  turned  over  to  appeUsnt,  wss 
nfficient  evideDoa  of  consent  to  its  adoption." 

[t,  4}  We  are  oC  the  opinion  that  the  writ* 
Ing  in  this  case  was  also  snffldent  evtd»ce 
of  consent  to  the  adopUMi,  Uiough  it  does 
not  name  the  person  to  whom  poesesslon  of 
the  diUd  to  given.  We  are  farther  at  the 
opinion  that,  If  notice  to  the  Inventle  depart- 
meat  of  the  saperior  court  was  necessary, 
sufficient  notice  was  i^ven.  It  to  conceded 
fl»t  at  the  time  of  the  hearing  ujftm.  the  pe- 
tition for  adoption  the  fact  that  the  child 
had  been  declared  to  be  a  dwendmt  Alld ; 
tbe  fact  that  U  bad  been  lilMed  in  the  cus- 
tody ot  the  appellant,  who  jiow  ee^a  to 
adf^  it;  and  the  taet  that  Uie  appellant 
had  poQseeoion  of  the  child  by  reason  of  that 
costody — were  all  made  known  to  the  supp- 
er eonrt  (rf  King  county.  It  to  tme  tbe  Jnve- 
Bile  department  of  the  superior  court  to  not 
the  department  by  which  the  adoption  pro- 
ceedings were  determined,  but  it  to  a  brandi 
of  the  same  court,  and  the  knowledge  of  the 
Judge  In  that  departmoit  must  be  eonatmed 
to  be  at  least  notice  to  the  othw  departmoit 
of' the  fact  that  the  ease  was  being  heard  In 
the  adoption  matter.  It  was  not  necessary 
for  that  d^artment  to  gfre  consent  to  aAop- 
tion. 

[I]  It  to  argued  ixj  revondent  that  one  of 
tbe  material  qoestlons  to  be  tried  In  an 
adoption  proceeding  is  the  fltnesa  ot  the  per- 
son seeking  to  adopt,  and  that  without  the 
appearance  of  a  dext  friend,  or  some  per- 
son to  make  an  Issue  tliereon,  that  question 
would  not  be  determined.  That  question 
had  upon  at  least  two  prerlons  occa^ons 
been  raised  and  determined,  first  in  the  ju- 
venile department,  where  the  child  was  de- 
clared to  be  a  dependent  child  and  where  the 
court  fonnd  that  appellant  was  a  snUable  per- 
SOD  to  have  the  care  and  custody  of  the  child 
and  its  custody  was  awarded  to  her.  Upon 
trial  of  the  dlrorce  case,  that  queatioo  was 
again  determined,  and  tbe  court  concluded 
that  appeltont  was  a  proper  person  to  have  the 
care  and  custody  of  the  child,  and  made  an  or- 


der  to  that  effect  Upon  all  the  facts  In  the 
case,  we  are  satisfied  that  the  court  which 
entered  the  order  of  adoption  had  Jurisdic- 
tion to  make  the  order,  and  that  It  was  not 
necessary  to  give  the  natural  mother  of  the 
child  further  notice,  and  that  It  was  not  nec- 
essary for  Arthur  B.  Rtolng  to  have  notice  of 
the  a^Ucatl<ni,  and  that,  if  it  was  necessary 
to  notify  the  Juvenile  departm^t  of  the 
superior  court  of  the  proceedings  In  adop- 
tloQ,  the  notice  to  the  Judge  trying  the  adop- 
thm  proceedings  was  snfflei«it  for  ttiat  pur- 
pose. 

In  Be  Lease,  M  Wash.  413,  169  Paa  816, 
the  natural  fiither,  who  resided  within  tbe 
state  and  whose  whereabouts  was  known, 
had  not  ^ven  consent  to  the  adoption.  We 
held  there  It  was  necessary  that  he  have  no- 
tice of  the  adf^tlon  proceedings,  but  that 
case  does  not  control  this  case.  We  think 
this  case  to  more  nearly  controlled  1^  the 
case  In  re.  Potter,  supra. 

The  order  vacating  the  adoption  proceed- 
ings to  therefore  reversed  and  remanded^ 
with  instructicms  to  dismiss  the  appUcatlon 
to  vacate  the  order  of  adoptloiL 

PARKER  and  HOLGOMB,  33.,  concur. 


FOLIiBRTON,  7.  Oxmcorrlntf .  The  pro- 
ceedings had  In  the  adoptloD  of  the  minor 
child  in  question  are  Irregnlar,  and  subject 
to  be  set  aside  by  any  person  having  such  an 
Interest  as  to  mtttle  him  to  qnesUon  'th^, 
bat  th^  are  not  void.  Tba  reVKmdnt  Ai^ 
thnr  B.  Rtolng  has  no  sudti  interest  as  to  en- 
title him  to  qoesUon  the  proceedings.  He  is 
neUher  the  natural  nor  'the  adwted  -father 
of  the  minor  and  to  not  related  to  It  in  any 
other  way.  True,  he  pennitted  a  Judgment 
to  stand  against  Um  whldi  required  him  to 
contribute  to  tbe  child's  support;  but  this 
f^vea  him  no  Interest  In  Uie  dilld.  nor  any 
right  to  control  Its  custody.  Tbe  Judgment 
Itself  was  erroneous  and  has  validity  mere- 
ly because  entered  In  a  court  of  general  Jn- 
rtodictlen  which  had  Jurisdiction  over  the 
subject-matter  and  over  tbe  person  of  the 
respondCTt  The  record  clearly  shows  that 
it  had  no  foundation  In  either  tow  or  fact, 
and  conid  have  been  set  aside  by  the  re- 
spondent had  he  proceeded  against  it  at  the 
proper  time  and  In  the  proper  way. 

Since  therefore  the  respondent  was  with- 
out Interest  sufficient  to  question  the  adop-' 
tlon  proceedings,  his  application  to  set  thebi 
aside  should  not  have  been  entertained  by 
Uie  trial  court,  and  the  order  to  subject  to 
review  In  this  court  For  these  reasons  I 
think  tbe  Judgment  directed  in  the  majority 
opinion  is  right,  and  concur  therein,  al- 
though I  cannot  think  the  reasoning  upon 
which  it  is  rested  to  tenableh 

MAIN,  a  3^  concurs; 
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DBHDNT  BROS.  00.  T.  OOON  et  nz. 
(Supreme  Court  of  WaflUngton.   Jan.  6, 1919.) 

1.  OoznBAoni  ^10(^Biutkbal  Ohabao- 

Ezeent(n7  contrmct  f<n-  sale  of  wheat  hM 
bilateral  in  chaiaito,  binding  on  buyer  aa  well 
as  sellers,  not  mere  option  nor  unilateral  agree- 
ment. 

2.  Fuinw,  SvATun  or  ^b108Q9  —  Bau  or 
Wbbat— Mekouitduii. 

Written  memorandnm  M  azecntory  oinitraet 
to  sell  wheat,  signed  by  seller  and  bnyer,  hM 
saffident  to  satisfy  statute  of  frauds,  not  being 
indefinite  aa  to  price,  nor  faulty  because  not 
expressing  time  for  payment,  despite  unexpress- 
ed agreement  that  price  should  be  paid  when 
warehouse  receipts  were  delivered;  delivery  to 
be  made  at  place  dtosw  by  sdler. 

8.  Saisb  ^s^lTS-OwFER  TO  Deliver— Befub- 
AL  TO  AoOEpr. 
Refusal,  by  contracted  buyer  of  bluestem, 
turkey  red,  and  fortyfold  wheat,  to  accept  sam- 
ple of  bluestem  wheat  alone,  held  not  refusal 
of  delivery  releasing  sellers  from  obligatioh,  con- 
tract providing  for  delivery  of  all  wheat  at  ei- 
ther of  two  places,  at  option  of  sdler,  other 
than  its  place  of  business  where  teat  of  sam- 
ple offwed  toA  placfc 

En  Bane. 

Appeal  firom  Snperlor  Coart,  Wallft  Walla 

County;  Edward  C.  Mills,  Judge. 

Action  by  the  Dement  Brothers  Company 
against  Carl  Coon  and  Eva  Coon,  his  wife. 
Fioni  judgment  for  plaintUC,  defendants  ap> 
peaL  Affirmed. 

J.  O.  Thomas,  W.  A.  Tomer,  and  Bvans  ft 
Watson,  all  of  Walla  Walla,  tor  appellants. 

Sharpstdn,  Smitb  ft  Sbaipstein,  of  Walla 
Walla,  for  respondent 

MITCHBDIi,  J.  A  transactlrai  occurred 
between  the  parties  to  fhls  action  on  August 
4,  191%  and  thereafter  another,  relating  to 
the  same  subject-matter,  both  ot  wbidi  were 
reduced  to  writing  and  signed,  aa  fidlows : 

"August  4,  1916. 

"I  seU  to  Dement  Bros.  Co.  6,000  bushels  of 
bluestem  wheat  basis  No.  one  grade,  201  sacks 
turkey  red  wheat  basis  No.  <Mie  grade  and  500 
bnshds  fortyfold  wheat  basis  No,  one  grade 
all  at  $1.08H  per  bushel  f.  o.  b.  Beese  or  Wel- 
land  sd)er*B  option.  Delivery  to  be  made  on  or 
before  Sept.  80^  1916.  Cari  Coon. 

"Confirmed: 

"Dement  Bros.  Go.,  by  Horrlson." 

"We,  the  undersigned,  hereby  agree  to  an  ex- 
tension of  time  of  delivery  on  the  wheat  con- 
tract of  Aug.  4,  1916,  to  Dec.  1,  1916,  instead 
of  Sept.  30,  1916.  All  other  conditions  of  con- 
tract to  remain  the  same.     Dement  Bros.  Co. 

"By  Morrison.  Carl  Coon." 

The  writing  with  reference  to  extension 
of  time  fiOT  ddlrery  «f  the  wheat  was  sign- 


ed October  2ff,  1A1&  No  wheat  was  deliver' 
ed,  and  suit  for  damages  followed.  There 
was  a  trial  to  a  iwcf  and  a  vwdlct  for  the 
plaintiff  In  an  amount  aubstantiaUy  less  than 
sued  for.  Neither  party  moved  for  a  new 
trial,  bot  each  iwesented  a  motion  for  Judg- 
ment notwithstanding  the  verdict  The 
court  granted  plalntifTs  motion  and  entered 
iudgment  tot  the  fall  amount  ct  damages 
claimed.  Defendants  appeaL 

The  amount  of  the  judgment  la  not  ques- 
tioned If  TespCHtdoit  Is  entitled  to  prevalL 
Errors  assigned  are  expressed  by  three  om- 
tentl<His  of  appellants  as  follows:  (1)  That 
said  contract  la  void  for  mnt  of  mutoallty. 
(2)  That  said  memorandum  or  contract  is 
void  for  the  reason  that  the  same  is  not  In 
compliance  with  the  statute  of  frauds.  (Si 
It  is  alleged  that  the  respondent  refused  to 
accept  certain  wheat  offered  by  appellants 
in  pursuance  of  said  contract  and  ther^y 
absolved  appellants  from  compliance  there- 
with. 

[1]  As  to  the  first  contention:  The  con- 
tract is  an  eiecutory  one,  and  evidently  It 
was  intended  to  be  and  Is  bilateral.  Appel- 
lants argue  that  the  contract  contains  no 
promise  on  the  part  of  respondent  to  receive 
the  wheat  nor  to  pay  for  It  We  are  satis- 
fied to  the  contrary.  By  the  writing,  signed 
by  Carl  Coon,  he  said  that  he  sells  wheat  to 
respondent,  future  delivery,  at  a  stated 
price,  t.  0.  b.  at  either  of  two  places  the 
seller  prefers.  Bespondent  wrote  the  word 
"confirmed"  and  signed  It  Thereafter  there 
was  written  on  the  instrument  an  agreement 
extending  the  time  for  delivery  of  wheat 
and  a  reafflrmance  of  all  other  conditions  of 
the  contract  which  was  signed  by  both  par- 
ties. The  rule  by  which  we  determine  the 
Intent  of  the  parties  and  the  meaning  or 
lack  of  meaning  of  such  a  written  instru- 
ment does  not  encourage  on  attempt  to  charm 
or  transform  it  Into  a  word  pnzsle,  nor 'to 
do  otherwise  than  take  the  words  and  signa- 
tures In  their  ordinary,  everyday,  popular 
sense.  The  contract  Is  not  an  option  given 
by  Carl  Coon,  nor  la  It  a  unilateral  agree- 
ment, such  as  the  offer  of  a  reward.  By  it 
Carl  Coon  said  he  sells  wheat  future  deliv- 
ery, at  a  certain  price,  to  Dement  Bros.  Com- 
pany. It  Is  impossible  to  8ell>nn1ees  at  the 
same  time  there  is  a  purchaser.  The  one 
obligation  must  have  its  corresponding  and 
correlative  oUlgatlon.  Therefore,  when 
Carl  Coon  signed  the  contract  he  obUgated 
himself  to  sell  wheat  future  delivery,  at  the 
price  stated,  to  IDement  Bros.  Oom^iny,  and, 
wbea  the  latter  wrote  on  it  the  word  "cod- 
firmed"  and  then  signed  It,  respondent  en- 
tered Into  the  correlative  obligation  of  pur- 
chasing wheat,  future  delivery,  at  the  price 
stated,  from  Carl  Cooa.  The  same  may  be 
said  with  reference  to  the  obltgali<Hi  of  r*- 
spondoit  to  receive  the  wheat  Butler 
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Thomson  et  aL,  92  0.  S.  412,  28  L.  Bd.  6S1; 
Jtmlan  r.  Patterson,  67  Ccmn.  478,  35  AtL 
821. 

[2]  Appellants'  second  assignment  of  error 
la  wlthont  merit.  As  we  understand,  It  Is 
claimed ;  First,  that  the  contract  le  deficient 
because  of  Indeflnlteneas  as  to  price.  It  Is 
plain  and  clear  In  this  respect.  And,  sec- 
ond, that  It  iB  faulty  because  the  time  for 
payment  is  not  expressed.  If  there  had  been 
written  into  the  contract  the  i^ords  "deliv- 
ery and  payment  of  the  purchase  price  shall 
be  c<mCQrrent  acts,"  It  would  hare  been 
aboQt  as  definite  as  possible,  and  yet  not 
more  so  than  It  Is,  for : 

"It  la  the  role  that,  where  the  time  of  pay- 
ment Is  not  mmtioDed,  then  the  law  provides 
that  the  ddirerr  of  the  article  and  the  payment 
of  the  purchase  price  ^all  be  concnrrent  acts." 
LoevI  V.  Lons,  76  Wash.  480,  186  Pac.  673; 
2  Hediem  on  Sales,  1  1407. 

However,  on  this  point,  It  a]:^>ear8  from 
■the  proof  there  was  an  understanding  that 
the  price  should  be  paid  when  warehouse  re- 
edpts  were  delivered,  and  It  Is  contended  the 
writing  is  at  fault  for  not  so  expressing  it 
Xot  so,  however,  for  by  the  agreement  the 
delivery  was  to  be  made  at  a  plaoe  to  be 
chosen  by  the  seller,  and  the  production  of 
the  warehouse  receipt  showing  delivery  at 
■Dch  place  would  serve  as  proof  of  delivery 
according  to  the  terms  of  the  contract,  en- 
titling the  sdler  to  pay. 

ril  As  to  the  alleged  r^osal  of  respondent 
to  accept  certain  wheat  offered,  the  evidence 
diows  that  about  two  weeks,  after  making 
the  contract  and  a  few  days  after  appellants 
oommoiced  to  thresh  whea^  appellant  Carl 
Coon  took  a.  nmple  of  Uuestem  wheat,  only, 
.to  KMpwdent,  who  upim  teattng  it  said  It 
gave  Carl  Com  to  understand  that,  while 
Qu  sanqda  showed  Na  1  blnestem,  the  test 
could  not  be  considered  as  soffldent  for  all 
tiw  different  Unds  and  the  total  amount  con- 
tracted for,  nor  even  for  the  6,000  bushels 
of  Uuestem;  while  Cail  Goon  testlflea  that 
re!gondent  stated  it  was  not  No,  1  bloestem 
wheat  and  that  It  wonld  not  be  accepted  as 
meta.  As  to  whicSt  vendoa  of  that  transac- 
tion is  comet  la  immaterial,  for  in  titber 
riew  it  cannot  be  treated  at  a  ddlmy.  Tlw 
contract  i«ovldes  for  the  ddSvocy  of  all  the 
mieat  and  at  .elfhec  of  two  places,  at  the 
option  of  the  seller,  other  than  the  reepood- 
afs  place  of  bsalness  where  this  s»called 
test  and  conToaatifm  took  place.  Besides, 
as  already  noticed,  this  occurred  in  the 
iBOBth  of  Angnst,  and  on  October  20tb  a  new 
igreemoit  In  wrUing  ms  entered  Into  by  the 
parties  tttendhw  the  time  tat  delivery  of 
the  wheat  to  Decembw  1st  The  record  sag- 
teats  that  the  failure  or  refusal  of  appel- 
lants to  dettver  tlie  wheat  as  th^  agreed  is 
e^ataMd  tf  flw  fact  that  the  mariut  twice 
et  wheat  eoBttaiDonsly  adnnced  after  the 


contract  was  made,  rather  than  because  of 
any  alleged  dlq>ate  over  a  test  ot  one  kind 
of  wheat  considerable  time  prior  to  making 
the  new  agreonent  extending  the  time  for 
delivery. 
Judgment  affirmed. 

MAIN,  O.  J.,  and  MOUNT,  TOLMAN, 
MACKINTOSH,  PABKEB.  PULLEKTON. 
HOLCOMB,  and  GHADWICK.  JJ.,  concur. 


STATE  T.  LOWBRY.    (No.  14987.) 
(Supreme  Coast  of  Wadiington.  Dee.28.1918j 

1.  iKSVBKBonoH  ^axSMSnmozBHOT. 

An  information,  diargfng  defendant  witih 
the  offense  ot  erintinal  anarchy,  denooneed  by 
Ban.  &  BaL  Oode,  1 2668,  *«M  sufficknt  against 
demurrer. 

2.  GuiciHAL  Law  «s»428^  —  Btxdbkos  — 
AniusaiBiLiTT. 

In  a  nwosecntion  under  Bern.  &  BaL  Code, 
I  2563,  denouDCinff  criminal  anarchy,  where  it 
was  dxarged  that  defendant,  as  a  member  of  In- 
dustrial Workers  of  the  World,  sought  to  over- 
throw goverament,  writtm  propaganda  iaaue<1 
by  that  oi^ranisation,  inflammatory  in  character, 
and  some  of  which  was  taken  from  defendant's 
peieoii,  was  admissible;  tlure  b^ng  evidence 
that  daCuktant  was  not  wnly  assoelated  wtdi,  but 
a  monber  of,  the  organlsatlim. 

8.  CauiinAL  Law  «=»4230)  —  Dvidbncs  — 
Acts  or  Conspiba'TOBS. 
In  a  prosecutioD  under  Bern.  &  Bal.  Code,  | 
2568,  nh««  it  was  ebai^  that  defendant,  as 
a  member  of  the  Industrial  Workers  of  the 
Worid,  was  guil^  of  the  offoise  of  criminal  an- 
ardiy  in  attsnqttiag  to  oferthcow  (Hvanlsed  gov- 
enunent,  ksld  that  Inflammatory  Uteratme  f»* 
sued  by  such  organiaation  was  admissible  wi  the 
theory  that  statemwts  tlwrein  woe  dedaratkms 
of  his  cooonsinratOES,  made  in  fortheranca  of 
an  unlawful  purpose. 

4.  OannNAi.  Law  «s>41S^  420(1>— EvinaNCx 
— Heabsat. 

In  a  proaeoitloiL  under  Bam.  ft  jBaL  Code,  | 
2S68.  where  It  was  charged  that  defendant,  as 
a  member  of  the  Industrial  Workers  of  the 
World,  was  guiltj  of  criminal  anarchy,  ikeld  that 
evidence  that  members  of  a  mediation  commis- 
sion, an  unofficial  organization  ap[>ointed  by  the 
Preddent  to  investigate  labor  unrest,  reported 
that  the  Industrial  Workers  of  the  World  was 
not  an  anarchical  organization  waa  inadmissi- 
ble, being  hearsay. 

5.  OBmufAi.  Law  4s»628(7)  —  Bvtdencx  — 
IirnoBSEinENT  or  Nahes  or  Wimssss  ow 

InrOBUATION. 

The  names  of  witnesses  used  by  the  state  in 
rebuttal  need  not  be  indorsed  «a  the  informa- 
tion, and  aoeh  witaasBBs  were  ptoperiy  pei^ 
mittsd  to  testify. 
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DflpactmeDt  1. 

Appeal  from  Superior  CJourt,  Padflc  Coun- 
ty; EL  W.  B.  Henren,  Judge. 

Fred  Lowery  was  coDTicted  at  the  crime 
of  criminal  anarchy,  draounced  by  Rem.  & 
Bal.  Oode,  |  2S63,  and  he  appeals.  Affirmed. 

B.  B.  Foster,  of  Seattle.  fi>r  appellant. 
John  I.  OTbelan*  d  Baymond,  for  ttie 
State. 

MACKINTOSH,  J.  [1]  The  defendant  WM 
convicted  of  the  crime  of  criminal  anarchy. 
Section  256S,  R&n.  &.  Bah  Code,  provides  that 
every  person  who: 

By  word  of  mouth  or  writing  iball  advo- 
cate, advise  or  teach  the  duty,  necessity  or  pro- 
iniety  of  overthrowing  or  overturning  orgenized 
fovemment  by  force  or  violence  txt  by  assaBsi- 
nation  of  the  execntive  head  or  cf  any  of  the  ex- 
ecutlve  offidals  of  government,  or  by  any  onlaw- 
fnl  means;  or   •   •  • 

"(4)  Shall  wganiaa  or  fadp  to  organise  or  b^ 
come  a  member  of  or  virfmitarily  assemble  with 
any  society,  group  or  assembly  of  persiHis  form- 
ed  to  teach  or  advocate  such  doctrine  •  •  *  ** 
■ball  be  guilt;  of  criminal  anarchy. 

The  information  was  as  follows: 

"That  they,  the  said  Fred  Lovery  and  Charile 
Brown,  the  defendants  above  named,  mi  or 
about  the  28d  day  <tf  MaM^,  1918,  In  Pacific 
county,  Wash.,  then  and  tbere  being,  did  then 
and  there  willfoUy,  wrongfully,  fdoniously,  and 
anarchisticaUy  advocate,  teach,  and  advise  the 
duty,  necessity,  and  propriety  of  overthrowing 
and  overtnming  the  organised  government  vt 
the  United  States  of  America  by  the  nnlawful 
means  of  an  organisation  known  as  the  Indus- 
trial Workers  of  the  Wwld,  the  aim,  object,  and 
purpose  of  which  said  Industrial  Workers  of  tbe 
World  is  the  violent,  felonious,  and  anarchistic 
overtltrowing  and  overtnming  of  the  government 
of  the  United  States  by  means  of  the  members 
of  that  organixatica  aitoing  en  masse  in  willfnl, 
wrongful,  felonious,  forcible,  and  anarchistio  op- 
postlimi  to  the  gorenuneiit  of  the  United 
States;  and  tfaqr,  the  ssid  defendants  then  and 
Oiere  befaig,  did  then  and  there  organise,  hdp  to 
organise^  and  become  nwmbns  of  and  volunta- 
rily assoidUite  and  assemble  with  the  said  Indus- 
trial Workers  of  the  World,  the  said  Industrial 
Workers  of  the  World  being  a  society,  group, 
and  assembly  of  persons,  organized,  operating 
and  existing  in  dlvera  and  sundry  places  in  the 
state  of  Wadiington  and  bt  otbat  states  of  the 
United  States,  fiumed  to  teach,  advocate,  and 
disseminate  the  anarehlsUc  doctrines  of  the  ssid 
Industrial  Workers  of  the  World,  that  the  said 
BBBOciation  and  the  members  thereof  should  vio- 
lently, feloniously,  and  anarchistically  rise  up 
en  masse  and  forcibly  and  violmtly  overthrow 
and  overtom  the  organised  government  of  the 
United  States  ot  Amwica  by  such  unlawful 
means." 

The  defendant  demurred  to  this  Informa- 
tion, claimioe  that  It  was  Insufficient,  in  that 
it  did  not  charge  the  defendant  with  any  of- 
fense and  did  not  recite  facts,  but  mere  con- 
doilona.  As  we  read  the  InAmnatlon,  It  is 


not  Tolno^Ie  to  ttie  attack  tlms  made  upon 

It  It  charges  la  iflaln.  d«ar,  and  oondae 
languago  the  vlolatUm  of  snbdliialoDS  d)  and 
(4)  of  sectloii  2S68,  Bern,  ft  BaL  Oode^  hy  al- 
leging that  the  defendant  advocated  the  over- 
throw of  organiaed  govenunait  unlawful 
means,  to  wit,  by  an  (Kxanlaatton  known  aa 
the  Industrial  Wo^era  ct  the  World,  wbldi 
organlzatku  has  for  iti  purpose  tba  an- 
archistic overthrow  of  government,  and  that 
the  defendant  mis  also  guUty,  in  that  be  waa 
a  member  of,  or  bad  volumtary  assembled 
with,  this  organisation  formed  to  propagate 
anarchical  doctrine.  The  Informatioa,  sure- 
ly, is  sufficient  to  notify  the  defendant  ct  the 
charge  which  be  Is  called  upon  to  defend 
against;  it  specifies  tbe  time,  tbe  i^ce,  and 
the  means  by  whldi  the  crime  is  alleged  to 
have  bera  committed,  and  It  ao  tiba^ea  It 
that  a  person  of  common  understanding  can- 
not mistake  its  meaning.  Had  tbe  di^endant 
not  ben  satlsfled  that  tbe  facts  bad  been 
pleaded  witii  sufficient  elaboration  to  tally 
anirise  blm  of  the  tibarge,  he  could  bave  de- ' 
manded  that  this  enllghteoment  be  furnished 
blm  by  means  of  a  bill  of  particulars,  but 
he  did  not  se^  that  source  of  information, 
bebig  content  to  demur  to  flie  luformatloa, 
which  charges  tbe  crime  substantially  in  tbe 
language  of  the  statute,  and  states  the  acts 
wbldi  constitute  the  offense  In  ordinary  and 
concise  language.  The  dounrrar  to  the  In- 
formation was  properly  overruled. 

[1,  >]  /Fbe  defendant  next  cmnplalns  that 
the  court  and.  In  receiving  evidence  tending 
to  sustain  tbe  recitals  In  the  Infbrmatlon. 
This  conqdalnt  Is  directed  to  some  26  ez- 
hlMts  offered/ and  received  in  evidence  ow 
the  d^itodant^a  objection.  Ttiey  oonstot  of 
various  written  pnq^aganda  Issued  1^  tbe 
Industrial  Workers  of  the  Worid,  mudi  of . 
wbldi  Is  inflammatory  In  diaractw.  and  soon 
of  which  had  been  taken  from  the  person  at 
tbe  defendant  at  tbe  time  of  Ills  arrest  All 
these  documents  were  suffldcnUy  proven  to 
bave  been  Issued  under  the  antliority  of  tlte 
Indnstxlal  Workers  of  ttie  World,  and  wer« 
admissible  for  the  purpose  of  Showlng^  Uw 
alms,  objects,  and  metbods  of  that  organisa- 
tion, and  to  prove  Qua  asstttion  tbat  tha  w> 
ganbatioa  was  bent  on  f<HYdbly,  Titrifintly, 
and  anarcbisHcaUy  overtnming  and  ovsr- 
th  rowing  the  government  of  tbe  Unltad 
States.  TbiM  was  all  admissible  against  tbe 
defendant  there  having  been  introduced 
evidence,  sufficient  to  go  to  the  Jury, 
estabUsbing  tbat  tbe  defendant  bimscAf  wu 
not  only  associated  with,  bat  was  a  nMaber 
of,  such  oi^nlutlon.  Tbe  defendant  daima 
that  he  is  not  respoudble  Cor  the  redtala 
contained  In  tbe  exhibits.  Hut  Is  beside  tbe 
guestlon,  because  the  defendant  made  these 
doctrines  his  own  by  acoeptiof  membership 
in  the  organization  by  which  tbey  \rere  pro- 
mulgated, end  an  ^position  of  whose  prin- 
ciples they  r^resmt  They  were  also  admis- 
slbla  on  the  theory  that  they  were  dedarm- 
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UoDS  of  coconspirators  engaged  with  the  de- 
fendant In  the  furtherance  of  an  unlawful 
purpose. 

[4]  The  defendant  predicates  error  upon  the 
CTcIuslon  by  the  court  of  testimony  which  he 
offered  through  certain  witnesses  as  to  what 
the  members  of  a  mediation  commission,  an 
unofficial  organization  appointed  by  the  Presi- 
dent of  the  United  States  to  investigate  the 
causes  of  labor  unrest,  had  reported,  the  pur- 
pose being  to  have  the  witness  on  the  stand 
testify  that  this  unofficial  organization  had 
discovered  and  reported  that  the  Industrial 
Woifeers  of  the  World  was  not.  In  fact,  an 
anarchical  organization.  This  testimony  was 
properly  excluded  for  the  reason  that  the 
witness  was  not  testifying  as  to  any  Investi- 
gation he  himself  had  made,  but  was  attempt- 
ing to  testify  to  some  report  wUch  was  not 
official  and  In  no  way  a  public  record,  and  a 
report  which  was  neither  made  by,  nor  a 
part  of  the  records  of,  the  Industrial  Work- 
ers of  the  World,  and  with  which  the  defMd- 
ant  himself  had  never  had  any  connection. 
The  persons  making  the  report  were  not  mem- 
bers of  the  Industrial  W<M-ker9  of  the  World, 
nor,  so  far  as  disclosed,  were  In  any  way  asso- 
ciated or  affiliated  with  that  oi^anlzation. 
The  statements  contained  in  the  report,  there- 
fore, could  not  have  come  from  that  organiza- 
tion, nor  can  they  be  considered  as  the  author- 
ized statement  of  the  principles  of  the  organ- 
ization. There  was  nothing  in  the  report  to  in- 
dicate that  the  ones  meiking  it  were  specially 
del^ated  to  investigate  the  organization, 
nor  Is  there  any  suj^estlon  that  the  persons 
making  the  report  could  not  have  been  secured 
as  witnesses,  and.  If  they  were  qualifledt 
to  have  testified  to  the  reputation  of  the  In- 
dustrial Woi^ers  of  the  World,  as  did  other 
witnesses  put  on  the  stand  by  the  defendant 
for  that  purpose.  It  is  certainly  not  permis- 
sible for  a  witness  on  the  stand  to  testify  as 
to  what  someone  else,  even  though  cloaked 
with  the  title  of  a  mediation  commissioner, 
may  have  thought  from  his  investigation  of 
the  Industrial  Workers  of  the  World  as  to 
their  doctrines.  This  violates  all  the  rules 
of  hearsay  testimony. 

[E]  Some  p<Ant  is  made  of  the  fact  that  the 
court  permitted  persons  to  testify  whose 
names'  had  not  been  indorsed  on  the  informa- 
tion, these  witnesses  having  been  used  In  re- 
buttal. Th\s  court  has  repeatedly  held  that 
the  names  of  witnesses  used  by  the  state  In  re- 
buttal need  not  appear  on  the  informatioii. 
State  T.  GbUBpoux,  S8  Wash.  SS9,  74  Faa 
567. 

The  final  claim  of  error  is  that  the  court 
entMoeously  instructed  the  Jury  by  refusing 
to  give  tertaln  requested  instructions  and  by 
the  giving  of  improper  ones.  The  defend- 
aot'a  argument  upon,  this  i^iase  of  the  case 
is  confined  largely  to  the  mere  ^tatemoit  that 
certain  Instractlone  wwe  erioneouB-  We 
have  examined  the  inBtmcttona  as  given  and, 


taken  as  a  whol^  they  presented  to  the  Jury 
a  fair  and  correct  statement  of  the  law  ap- 
plicable to  the  charge,  and  the  substance  of 
the  instructions,  requested,  but  not  given,  was 
Included  in  the  court's  charge. 

We  are  satlsfled  that  the  information  was 
sufficient,  and  that  the  defendant  received 
an  impartial  and  fair  hearing,  and  was  found 
guilty  by  a  Jury  which  had  been  properly  in- 
structed. The  Judgment,  therefore,  of  the 
court  below  on  the  rerdlct  of  that  Jury  will 
be  affirmed. 

UMN,  a  J.,  and  OHADWICK,  MITCH- 
MJL,  and  TOLUAN»  33^  ooncur. 


GONQUEROB  XBUST  00.  r.  DANlTORTEt. 
(Now  21781.) 

(Soprane  Ooort  of  Kansas.   Dee.  7,  1918.) 

(ByUabms  &y  tK«  Court.) 

1.  Bii,t.B  AND  Notes  «»121— Liabilitt  of 

GOHAKEB. 

A  comaker,  tbtragh  in  fact  a  surety  only,  la 
primarily  liable  on  his  promissory  note. 

2.  Evidence  *=>441(11)— Pabol  Bvidehcs— 
Agbkemknt  with  Patkb  of  Note. 

It  is  no  defense  to  an  action  on  a  note  to 
plead  an  tigreement  with  the  payee  to  look  to 
certain  mortgage  eecurlty  and  to  bold  the  co- 
maker for  the  balance  only,  as  such  agrannent 
would  contradict  the  turns  of  the  note. 

S.  Sirr-OFF    AND   OOUNTEBOZ.AZH    ^E941  — 
Agbekhxnt. 

Neither  does  the  alleged  breadi  of  such  an 
agreement  form  any  legal  basis  for  a  set-off  or 
coontardabn. 

Appeal  from  District  Court,  Bene  County. 

Actum  by  the  Oonqaeror  Tmst  Company 
against  H.  H  Danfortb,  with  ctnmterclalm 
by  deftodant  Jtidgment  tor  plaintUt,  and 
defendant  appeals.  Affirmed. 

O.  M.  Wmiams,  of  Hntcblnaon,  tor  appel- 
lant 

Falrchlld  *  Lawls,  of  Hutchinson,  for  ap- 
pellee. 

WEST,  J.  The  defendant  signed  a  note 
with  another  person  who  was  the  borrower 
and  real  principal,  and,  when  sued  thereon, 
pleaded  that  it  was  agreed  between  the 
plaintiff  and  himself,  at  the  time  he  signed 
the  note,  that  before  be  could  t>e  held  there- 
on or  required  to  pay  any  portion  thereof 
the  plalntiCt  would  exhaust  certain  chattel 
mortgage  security  given  by  the  principal  and 
that  this  defendant  should  be  held  for  the 
balance  only;  that  afterwards  the  plaintiff 
released  Its  security  without  his  knowledge 
and  consent,  although  the  property  mort- 
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gaged  was  of  more  ralne  than  die  amount  of 
the  note.  He  farther  pleaded  that  the  mort- 
gaged property  was  sold  by  the  principal 
with  the  consent  of  the  plaintiff  for  $175, 
taking  the  parcbaser's  note  for  that  amount 
dae  In  30  days,  and  a  collateral  note  from 
the  purchaser  for  $250  secured  by  a  real  es- 
tate mortgage,  both  of  which  notes  were  In- 
dorsed and  delivered  to  the  plaintiff  who 
consented  to  the  sale;  that  by  reason  of 
these  facts  the  defendant  had  been  damaged 
In  the  sum  of  $175  by  the  failure  of  plaintiff 
to  carry  out  Its  agreement  with  him,  which 
damage  be  claimed  as  an  offset  and  counter- 
claim. The  trial  court  held  that,  having 
signed  the  note,  as  a  Joint  maker,  ttie  d^ad- 
ohVb  connterdaim  could  not  be  considered. 

The  defendant  appeals  ajiA  contends  that 
thia  case  Calls  within  the  rule  of  Carter  t. 
Wtimm,  102  Kan.  200,  IflO  Pac  1U8,  and  that. 
tbB  bank  havinf  without  bis  knowledge  or 
oi^uatt  rdeaaed  tlie  mortgaged  pn^terty  to 
the  principal  and  then  undertaken  to  recover 
from  ttie  defudant,  he  Is  not  liable. 

The  lOaintilE  rdies  on  die  Negotiable  In- 
stmmait  Act  (sec^n  6G87,  Gen.  Stat  1915) 
and  on  nnmerons  deddons  of  this  court  In 
support  ot  its  conteatlan  that  the  plaintiff 
is  liable  as  a  Joint  maker. 

To  this  the  defendant  replies  that,  even 
if  under  the  statute  he  became  primarily 
liable,  he  Is  entitled  to  be  heard  upon  his 
crosB-OMuplaint  as  to  damages. 

Ck>nceming  the  decision  In  Carter  t.  Wil- 
son, It  may  be  said  that  "this  thing  was  not 
done  in  a  corner."  It  was  made  plain  In  the 
t^inlon  that  no  objection  was  made  to  the 
defense  stated  In  the  answer,  that  the  court 
found  the  essential  facts,  and  that  the  find- 
ings were  not  challenged ;  the  only  questtou 
presented  being  whether  they  sustained  the 
Judgment  So  In  order  to  make  the  preset 
case  apply,  the  testimony  In  support  of  the 
answer  should  have  been  received  without 
objection,  which  was  not  the  case. 

[1]  The  fact  that  the  defendant  was  a 
surety  only  does  not  help  him.  Gen.  Stat 
1915,  I  652S:  Bank  v.  Hoyt,  103  Kan.  44, 
172  Pac.  994;  Bank  v.  Jeltz,  101  Kan.  537, 
167  PtkC  1007;  Bank  v.  Bowdcm,  98  Kan. 
140,  167  Pac.  420;  Bank  v.  Dickinson,  102 
Kan.  564,  171  Pac  636. 

[2]  A  coDtempfHuneoas  oral  agreemmt 
contradictory  of  the  plain  terms  of  the  In- 
strument could  not  be  shown,  because  the 
result  would  be  to  render  unsafe  all  reliance 
on  such  Instmmenta  Getto  v.  Blnkert  65 
Kan.  617,  40  Pac  025 ;  Tan  Fossan  v.  Glbbs, 
91  Kan.  866,  189  Pac  174 ;  Bank  v.  Bowdcm, 

98  Kan.  140,  157  Pac  429;  Bank  t.  Watson, 

99  Kan.  686,  163  ^c.  637 ;  Lonnon  Batdi- 
man,  108  Kan.  266,  173  Pac  415;  Invest 
ment  Ca  v.  Gamble,  102  Kan.  791,  171  Pac 
1152. 

(1}  The  question  remains  whether  such  an 


agreement  can  be  shown  in  support  of  a  coun- 
terclaim or  set-off  as  attempted  In  this  case. 
If  it  could,  then  to  break  down  a  promissory 
note  It  would  be  necessary  only  to  aver  and 
prove  the  breach  of  an  agreement  as  a  cause 
of  action,  which  breach  could  constitute  no 
def^ise  to  an  action  on  the  note.  Of  course, 
the  law  does  not  permit  such  a  diange  of 
form  to  woi^  a  change  In  character. 

The  Judgment  is  affirmed. 

AU  the  Justices  concurring. 


COMEBFOHBT.OBOTBSetnx.  (lCo.2l70B.) 

(Supreme  Court  of  Ksbsss.    Dec  7,  101&) 

(Syllahug  by  i\€  Court.} 

APFKA.L  AND  Bkbob  ^281(1),  1022(1)— Rs- 
POBT  or  Befbbeb— Bxvizw. 

The  facts  haTing  been  considered  by  the 
referee,  whose  report  was  approved  by  the  trial 
court,  and  no  error  appear isg  on  the  face  of  the 
record,  and  no  motlm  for  new  trial  bavins 
been  filed,  the  Judgownt  is  affirmed. 

Appeal  from  District  Court,  Wyandotte 

0)unty. 

Action  by  J.  B.  Comerford  against  Bobert 
Groves  and  Uary  Groves,  bis  wife.  Judg- 
m«it  fbr  plaintiff,  and  defendants  appeaL 
Affirmed. 

T.  A.  Milton,  Hal  B.  Lebrecht  and  Arthur 
J.  BoUnger,  all  of  Kansas  City,  Mo.,  and 
Stanley  &  Stanley,  of  Kansas  City,  Kan.,  for 

Henry  Bleade,  of  Kansas  City,  Kan.,  J.  S. 

Gibson,  of  Kansas  City,  Mo.,  and  Mc- 

Carty,  for  anpdlee. 

WBSX,  J.  This  case  involTes  10  yeanT 
dealing  between  tlw  plaintiff  and  the  deffedd- 
ants,  all  of  which  was  carefoUr  gone  over 
by  the  referee,  whose  report  was  approved 
by  the  trial  court  and  Judgment  entered 
thmoa  fOr  the  plalstUt 

The  defendants,  in  their  appeal,  claim  that 
the  evidence  showed  a  mutual  miatake-toudi- 
Ing  certain  credits  aAd  that  they  should  be 
held  to  have  paid  more  than  the  amount  In- 
dicated the  verdict  But  Uiese  are  mat- 
ters of  fact  owsidered  by  the  referee  and. 
concluded  by  his  apiooved  report  Smitfi  t. 
Harris,  88  Kan.  226,  128  Pac  878. 

Besides,  no  motion  for  a  new  trial  was 
filed,  and  hence  no  error  not  apparent  on  the 
face  of  the  record  can  be  considered;  and 
none  appears.  Bank  v.  Rdlnlng  Co.,  80  Kan. 
788,  1S2  Pac  832 ;  MilUng  Oa  Sclireiber, 
102  Kan.  174,  169  Pac  222. 

The  Judgment  is  affirmed. 

AU  the  Justices  concmrlng. 
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BfiNNOLDS  V.  GUTHRIE  et  al  (No.  21734.) 
(Sapran*  Ooiirt  of  Kanau   Dec  7,  1918.) 

(BpttabuM  by  the  Courts 

1.  JuDoionT  «»470, 81S— FiNixnr— Bkutx- 
eATXon. 

Bo]*  followed  &at,  where  a  court  hai  jarla- 
dSctiMi  of  the  nibjeet-mattar  ^>t  an  action  and 
has  Jorisdiction  of  the  parties  thereto,  ita  or- 
ders and  indgmeota  aa  to  all  inattera  InTolved 
in  the  action  are  final  and  concIUBive,  unless  cor* 
rected  or  modified  on  apt>eal ;  and  sach  matters 
Cannot  be  vditlsated  bj  the  parties  In  an  ta^ 
feul  procMdins  before  another  tribunal. 

2.  JuDomrr  ^820<l>-<ruDaiiEifT  OT  Fxd- 

KBAI.  COUBT  —  CtiT(CI.TT8ITSNESB  —  PaTUENT 
OF  MoitET  BT  ^CEITEB. 

Daring  the  pendency  <tf  foredosnre  proceed- 
ings in  the  federal  conrt,  a  receiver  was  ap- 
pointed for  plaintiff's  real  estate.  The  receiver 
ooUected  the  rents  not  ooij  during  the  pendens 
€t  the  foreclosure  prooeedingg,  bat  daring  the 
IS  months'  redemption  period  thereafter.  All 
these  rental  inoiiers  were  d^vered  hy  the  re- 
ceinr  to  the  deA  of  the  federal  court,  and  the 
latter  paid  them  out  as  ordered  by  that  court 
SM,  Aat  an  Independmt  lawsuit  cannot  now 
be  maintained  in  a  district  court  of  this  state 
to  recover  any  part  of  theoe  moaen  ss  the 
parties  and  the  subject-matter  were  under  the 
jurisdiction  ot  the  federal  court,  and  ita  judg- 
mcsi^  unless  comcted  in  that  court  or  by  ap- 
peal therefrom,  is  final  and  conduaive. 

Api>eal  from  District  Court,  Iforrls 
Ooimty. 

Action  by  Boae  Bennolds  against  W.  F. 
Guthrie  and  others.  Douurrer  to  plaintiff's 
petltioD  snstalned,  and  plaintiff  aweala  AX- 
firmed. 

Tana  Farrow,  of  Kansas  Olty,  Mo.,  and 
U  O.  Carter,  of  Kansas  Oily,  Kul,  tot  ap- 
pellant 

W.  F.  Guthri^  of  Tonngstown,  Oblo,  tot 
appellees. 

DAWSON,  J.  The  district  court  of  Morris 
county  sustained  a  demurrer  to  plaintiffs  pe- 
tition in  an  action  sought  to  be  maintained 
against  the  defendant  on  account  of  certain 
matters  which  transpii'ed  In  a  foreclosure 
salt  In  the  United  States  District  Court.  In 
the  federal  suit  tb»  present  defendant,  W.  F. 
Gntbil^  obtained  a  Judgment  foreclosing 
certain  mortgages  on  plaintlfra  land  in  Mor- 
ris conn^.    While  that  snit  was  pending. 


the  federal  court  appointed  a  rec^vor  for  the 
mortgaged  property.  TtaA  receiver  ooUected 
the  rents  not  only  during  the  pendency  of  the 
foreclosure  litigation,  bat  during  the  18 
months'  redemption  period  also;  and  he  de* 
livered  all  these  rental  moneys  to  the  clerk 
of  the  United  States  District  Court  On  ap- 
plication of  Guthrie,  the  clerk  of  the  federal 
court  paid  all  these  rental  moneys  to  Guth- 
rie and  others.  The  petition  falls  to  dis- 
close (what  appellant  in  hls'^bstract  aliunde 
supplies)  that  the  cleik  of  the  federal  court 
paid  out  these  moneys  by  orders  ot  court, 
and  that  the  federal  court  had  Jurlsdlctl(»i 
of  tbB  Bubdect-matter,  of  the  parties,  and  of 
the  funds  alwut  which  the  present  lawsuit  Is 
sought  to  be  maintained. 

[1, 1]  From  Uie  mere  atatemoit  of  tlie  fore- 
going it  should  be  obvious  that  this  suit  can- 
not be  maintBlnwl.  If  any  improvident  il- 
legal, or  emmeons  ordors  toucUng  tlie  dis- 
position of  these  rental  moneys,  or  part  of 
ttiem,  were  made  In  the  federal  court,  that 
court  had  the  power  to  correct  and  set  aside 
those  orders.  No  other  court  can  do  so. 
When  a  court  has  Jurisdiction  of  a  subject- 
matter  and  of  the  parties,  ita  jurisdiction  Is 
exclusive ;  no  other  court  may  meddle  there- 
with, except  through  the  orderly  procedure 
of  appeals.  Where  the  subject-matter  of  a 
lawsuit  has  been  determined  In  one  Jurisdlc- 
tl(w,  it  cannot  be  the  subject  of  another  and 
different  lawsuit  the  same  parties  in  an- 
otber  Jurisdiction.  Tbia  is  elementary  law. 
Nearly  00  years  ago  ttils  dmple^  practical, 
and  necessary  rule  was  announced; 

"When  a  trSnmal,  having  jorisdlctioii  of  the 
subject-matter  and  the  parties,  hsa  <moe  decided 
a  question,  it  Is  res  adjudicata  between  thoee 
parties,  and  cannot  be  relitigated  by  them  in 
an  original  proceeding  before  another  tribunal. 
I^e  party  complaining  of  such  decision  or  judg- 
ment should  correct  it  by  proceedings  In  error 
or  appeal ;  and,  falling  to  do  so,  he  is  estopped 
fr<mi  furfter  InQuiry."  Anthony  v.  Balderman, 
7  Kan.  SO,  via. 

See,  also,  Bwing  t.  MalUson,  66  Kan.  4S4, 
488.  48».  70  Pac.  889,  93  Am.  St  Bep.  299; 
State  V.  Lawrence,  76  Kan.  940,  943,  92  Paa 
1131 ;  Yeager  t.  Alkman,  80  Kan.  656,  661— 
663.  103  Pac.  132;  23  Cyc.  1055;  15  B.  a  I* 
835-^7. 

The  judsm^  of  the  district  eoort  Is  af- 
firmed. 

AU  the  Justices  concurring. 
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STATB  T.  CRAWFORD  et  al. 

STATD  T.  PEOPLES  AMUSEMENT  00. 
et  al. 

(Hob.  21987.  2198a) 

(Supreme  Court  of  Kansas.  Jan,  11,  19190 

L  CoNsnruTiONM,  Law  <S=504  —  THxeoa- 
nON  or  LCOIBJJLTIVB  POWEft  —  Manaob- 
HEHT  AND  OaAB  OF  FBOPIBTT— PlNAZ.  Ot- 

nenai. 

The  Legialatora  caimot  ddegate  to  private 
individnala  and  private  assodytlons  of  penona 
the  power  to  make  obUentory  rules  concerning 
the  management  and  care  of  property,  nor  pro- 
vide that  the  bteadi  of  sadi  rales  ahaU  bis  a 
penal  uStmm 

2.  Statoiib  <|s»47  —  TAUDirr  —  TTsoo- 

tAIHTT. 

The  provision  in  aecHon  5  of  the  Fire  Pre- 
vention Act.  •ectioQ  4868  of  the  General  Stat- 
utes of  1915,  requiring  that  "all  electric  wiring 
shall  be  in  accordance  with  the  National  Elec- 
trical Oode,"  ia  v<dd  for  uncertainty. 

a  CoiTBimmoHAi.  Law  —  Delma- 

Tion  OF  laaiBLkxm  Powsb— Cokflxaicok 
wrra  "Naxzokal  Elkoibical  Coob." 
The  "National  Electrical  Code"  ia  a  aet  of 
rules  relating  to  electrical  wiring,  etc.,  promul- 
gated by  a  body  of  private  Individuals  and  vol- 
untary unofficial  organisations  which  meeta  oc- 
caaionally  throughout  die  United  States.  These 
raiea  are  revised  from  time  to  time.  A  statute 
reiiniring  the  owners  of  theaters  to  make  all 
tfa^  electrical  wiriuf  c<mCorm  to  the  "National 
Electrical  Code"  la  an  attempt  to  delegate  the 
legialative  power  of  this  atate  and  tSiec^ore  un- 
OMistltutionaL 

Appeal  from   District  Oonrt,  Shawnee 

County. 

InfonnatlODB  by  the  State  of  Kansas 
against  L.  H.  Crawford  and  another  and 
against  the  People's  Amosement  Company 
and  others.  From  Judgments  qnashing  the 
InfOTmatlons,  the  State  la  each  case  appeals. 
Jndgmaits  affirmed. 

8.  M.  Brewster.  Atty.  Gen.,  and  Hugh  T. 
Flaher,  of  Topeka,  for  the  State. 

J.  B.  Larimer,  of  Topeka,  and  W.  W.  Hoop- 
er, of  Leavenwortii.  for  appellees. 

DAWSON.  J.  The  state  of  Kansas  appeals 
from  Judgments  of  the  trial  court,  wherein 
certain  informations  cbai^red  defendanta  with 
misdemeanors  under  section  S  of  the  Fire 
Prevoition  Aet  (sectiOD  4863  of  the  General 
Statutes  of  1915),  whldi,  among  othw  mat- 
ters, provides: 

*'A11  electrical  wirhig  shall  be  in  accordance 
with  the  NatlOTial  Electrical  Code." 

Defendants  conduct  and  operate  theaters, 
and  the  informations  alleged  ttiat  tb^  did 


unlawfully  operate  these  theaters  as  places 
of  amusement,  etc.,  "without  having  the  wir- 
ing of  said  theaters  In  accordance  with  the 
National  Electric  Code,  to  wit,  by  not  hav- 
ing such  wiring  Inclosed  la  conduit  or  ar- 
mored cable*  contrary  to  the  form  of  the 
statutes." 
Comis^  tax  the  state  advise  ob: 

"raie  Naricmal  Electrical  Code  oonrists  of  in- 
stallation rales  of  the  National  Board  of  Fire 
Underwrites  for  dectrlcal  wiring  and  appara- 
tus, as  recommended  by  the  Underwriters'  Na- 
tional BJlectric  Assodatlini.  It  waa  originally 
drawn  in  1807,  as  tiie  result  <tf  the  united  efforts 
of  the  various  Insurance,  electrical,  ardiitectur- 
al,  and  allied  Interests,  which,  through  the  Na- 
ticoial  Conference  on  Standard  Electrical  Bulea, 
composed  of  delegates  from  various  national  as- 
■ociatiops,  unanimously  voted  to  recommend  it 
to  their  respective  as80ciatl<ms  for  approval  or 
adoption." 

fnils  Oode  Is  revised  every  two  yeara  ^e 
edition  of  1915  is  a  pocket  manoal,  which  ap- 
parently covers  the  whole  art  of  Installing 
^ectrlc  switchboards,  poles,  lines.  Inside  and 
outside  wiring  of  theaters,  carhouses,  ga- 
rages and  ships,  also  suitable  designs  and. 
materlala  for  foaea,  drcnlt  breakwa,  insu- 
lated joints,  wlreleas  telegraph  apparatus, 
etc 

The  manual  redtes  that  the  National  Con- 
ference has  disbanded,  and  that  Its  work 
has  been  taken  over  by  the  following  asso- 
datloDe:  American  Mectrlc  Railway  Asso- 
elation ;  American  Institute  of  Electrical 
Engineers;  Associated  Factory  Mutual  Fire 
Insurance  Companies;  Natlcmal  Association 
of  saectrical  Inspectors;  National  Board  of 
Fire  Underwriters;  Natl<»ial  Electric  Ught 
Assoctati<Hh;  Natlmal  Electricai  Cmtrac- 
tors*  AsBodatioD. 

It  la  not  disclosed  where  the  National  Oon- 
ference  convened  when  this  Oode  was  pro- 
mnlgated,  nor  where  Its  periodical  meetings 
for  revision  of  these  rules  iu«  bdd,  bat  In- 
ventors, seeing  to  have  their  new  ^ectrlcal 
devltts  reoogoised  by  the  Code^  are  Instruct- 
ed to  submit  them  to  "Underwritenf  Labo- 
ratories" Id  Chicago  or  New  York. 

[1]  In  considering  the  correctness  the 
district  court's  decMon  In  quashing  the  In- 
formatlone  against  the  defmdants.  it  Is  only 
necessary,  to  recur  to  the  most  simple  and 
elementary  principles  of  dvU  govenunoit. 
In  our  commonwealth  the  power  to  make, 
amend,  alter,  and  repeal  tlie  laws  Is  vested 
In  the  Le^slature.  That  body  may  not  ab- 
dicate Its  functions  nor  delegate  its  powers 
to  any  other  body,  however  learned,  wls^ 
and  far-sighted  the  latter  may  be.  This  prin- 
ciple of  our  Constitution  |ind  of  our  public 
policy  is  fundamental. 

Some  courts,  Induding  our  own,  have  re- 
laxed, or  seemingly  relaxed,  ttie  ri^d  en- 
forcement of  this  principle,  In  some  instanc- 
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es,  b7  giving  conntenanee  to  leililatton  flo- 
acted  to  pimlBh  as  mlademeanors  or  otli^ 
wise  to  petiftUze  tbe  breacb  ct  roles  promol- 
gated  or  to  be  promulgated  afterwards  by 
some  snbordiDate  official  body  created  by  tbe 
Legislature.  State  t.  Ueyer,  M  Kan.  647. 146 
Pac.  1007;  Pappens  et  al.  t.  United  States 
(C.  G.  A.)  2S2  Fed.  55;  Georgia  Railroad  Oo. 
et  aL  T.  Smitb  et  al..  Railroad  Gommlaslon- 
era  et  al.,  70  Oa.  694;  laenbonr  v<.  State, 
167  iDd.  017,  82  N.  B.  40,  87  Am.  St  Rep. 
228;  Hlldretb  v.  O^wford  et  aL,  Oommla- 
Oaatn  of  I^armacy,  66  Iowa.  889,  21  N.  W. 
697 ;  People  t.  Rrooks.  101  Hlch.  '98^  59  N. 
W.  444;  Hurst  T.  Warner.  102  Ulch.  288.  60 
N.  W.  440,  26  li.  R.  A.  484,  47  Am.  et  Rep. 
526;  Polinsky  t.  People,  78  N.  T.  65;  8  Ojc 
830-834  ;  21  Gyc.  887,  888.  See,  also.  State 
V.  Railway  Oo..  76  Kan.  467.  471-481.  98  Pac. 
606;  Ex  parte  HcNnlty,  77  Oal.  164,  19  Pac 
2S7. 11  Am.  St  Rep.  267 ;  and  Railroad  Com., 
etc.,  Grand  Trunk,  etc.,  R.  Co.,  179  Xnd. 
255,  100  N.  R  862. 

[I,  S]  But  none  of  tbe  cases  dted  bas  ven- 
tured so  far  afield  es  to  Intbuat*  tbat  tbe 
L^lslature  mlgbt  delate  to  some  unofficial 
organization  of  private  persons  like  tbe  Na- 
tiomal  Fire  Protecttve  AssodatliHi  the  power 
to  prmnnlgate'  rules  toe  tbe  gorenuDMit  of 
tbe  people  of  tbla  states  or  for  the  manage- 
ment of  their  property,  or  tbat  tbe  Iieclda- 
tnre  mli^t  prescribe  punishment  for  breaches 
ot  these  rules.  We  ^61  certain  tbat  no  sucb 
judicial  doctrine  has  emr  been  announced. 
If  assent  to  such  a  doctrine  cooUl  be  ^ven, 
a  situation  would  arise  where  owners  of  prop- 
erty with  conaldOTable  persistence  might 
team  what  tbeae  Code  rales  were,  and  incur 
tbe  expense  of  making  th^^r  property  con- 
form thereto,  only  to  find  tbat  the  Nati<mal 
Pire  Protective  Association  had  reconvened 
In  Chicago,  New  York,  or  New  Orleans,  and 
had  revised  tbe  Code,  and  that  the  work  apd 
expense  bad  to  be  undertaken  anew.  And 
there  would  be  no  end  ot  such  a  state  of  af- 
fairs. Furthermore,  there  Is  no  official  way, 
indeed  no  practical  way,  for  the  average 
prt^rty  owner  to  know  what  tbese  Code 
rules  are.  Tbe  laws  of  this  state  to  which 
our  people  owe  obedience  must  be  officially 
published.  The  people  may  learn  what  these 
laws  are,  and  they  are  privileged  to  meet 
legislative  committees  and  petition  the  Leg- 
islature for  amendment  improvement  and 
amelioration  of  tbe  laws.  Shall  it  be  Intl- 
mated  that  if  these  fire  prevention  regula- 
tions, these  "National  Electrical  Code"  rules 
are  t^presdve,  or  otherwise  objectionable, 
the  property  owners  of  this  state  must  be 
referred  to.  some  voluntary  and  unofficial  con- 
ference of  underwriters  and  electricians 
which  occasionally  meets  here,  there,  or  any- 
where in  Ninth  Amwlca  for  redress  of 
grievBikces,  But  the  fallacy  of  aaOi  legisla- 


tion in  a  fres^  flnllglitaiea,  and  ctmstltatlon- 
ally  governed  state  is  so  obvious  that  elab- 
orate illustration  or  dlscussttm  of  Its  Inflrm- 
Itles  Is  unnecessary.  If  tbe  Legislature  de- 
sires to  adopt  a  rule  of  tbe  National  Elec- 
trical Code  as  a  law  of  this  state,  It  should 
copy  th&t  rule,  and  give  it  a  title  and  an  en- 
acting clause,  and  pass  It  through  the  Senate 
and  the  House  of  Representatives  by  a  con- 
stitutional majority,  and  give  the  Governor 
a  chance  to  approve  or  veto  It,  and  then 
band  it  over  to  tbe  secretary  of  state  foi 
pablicatitm. 

Tim  clause  In  section  5  of  the  Fire  Pre- 
vention Act  (section  4863  of  the  General  Stat- 
utes of  1916),  requiring  tbat  "all  electric  wir- 
ing shall  be  in  accordance  with  the  National 
Electrical  Code,"  la  void  for  uncertainty,  and 
the  informations  oharglng  offenses  tliereun- 
der  were  properly  quashed. 

The  court  owes  It  to  counsel  for  tbe  state 
to  say  tbat  la  the  presoktatlon  of  tlds  ap- 
peal they  candidly  a<&ttowledge  tbe  critical 
point  in  tbs  controversy,  and  have  merely 
brought  tbe  case  here  to  procure  an  authwl- 
tative  determination  of  it 

The  Judgment  is  affirmed. 

AU  the  JusUosB  otokcarrlng. 


OITZ  OF  DURANT  «t  aL  v.  CONSUMERS* 
UGHT  A  FOWIQB  CO.   (No.  8952.) 

(Supreme  Court  of  Oklahoma.  Dec.  81,  1918.) 

(SvUahut       the  Court.) 

1.  Glecibioitt  «=>11— Ratbb— Ourbknt— In- 

OBKA.fiK  BT  COBPMMTIOH  ColOaSSI ON— EVI- 
DENCE. 

The  evidence  in  this  case  examined,  and  held, 
the  findings  of  fact  and  order  made  by  the  Cor- 
poration Commission  are  reasonably  supported 
by  ^9  eridence. 

2.  Blecthicitt  «53ll— Rates— JuaisDicnoR 
or  CoaPORATioK  Comiussion— Statute. 

Ry  chapter  83  of  S.  L.  1913,  jurisdicticm  is 
conferred  upon  tbe  Corporation  Commission 
over  public  utilities,  including  light  and  power 
plants,  to  establish  rates  and  prescribe  rules 
and  regulations  affecting  th«lr  rierrlce  and  oper- 
ation. 

8.  Elbotbioitt  «s»11— Rats—Obiwb  or  CoH- 
uasioN— Jdbudioiioii. 
Wh««  a  enters  into  a  contract  with 
a  light  and  power  company,  by  -  tbe  terms  of 
wbich  tbe  city  sells  its  municipal  light  plant 
to  the  company,  and  aa  part  of  the  consideration 
tbe  company  agrees  to  furnish  electric  current 
to  tbe  inhabitants  of  the  city  at  rates  mention- 
ed in  the  contract  for  a  fixed  period,  tlie  Cor- 
poration Commission,  under  chapter  88,  J3.  U 
1813,  has  jurisdiction  to  make  an  order  autbor- 
tring  a  dumga  In  tiia  adMdule  of  rates. 
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Appesl  firom  an  Order  of  ttia  Cozporatioa 
CommUMion. 

The  City  of  Durant  and  the  Town  of  Bok- 
cbito  and  others  appeal  from  an  order  of  the 
Corporation  Commission  granting  an  appli* 
cation  of  the  Consumers*  Light  &«  Power 
Company  for  an  increase  in  the  rates  to  be 
diarged  for  electilc  current  Order  ot  Cor- 
poration Commlsdon  affirmed. 

Hatdiett  ft  Fersnson  and  Hayea  ft  Mo* 
Intoeh,  all  of  Diuant,  for  plalntifls  In  error. 

Utterback  ft  Ma(fl>onald,  of  Durant,  and 
Goorge  A.  Henafaaw  and  A.  Oaxey  Baa&i, 
both  ot  CHElaboma  01^  (H.  L.  Hanlej,  of 
CBiicagov  nti  of  coonaeOt  tm  defradant  in  er* 
ror. 

OWEN,  J.  This  Is  an  ai«>eal  from  an  or- 
der of  the  Corporation  Commission  fixing  the 
rates  to  be  charged  for  electric  current  fur- 
nished, to  the  inhabitants  ot  the  city  of  Du- 
rant and  the  town  of  Bokclilto.  Ad  increase 
In  the  rates  was  authorized  by  the  comuils< 
sion  on  application  of  the  li^t  company. 
The  city  and  town  appeal. 

[1]  Two  propositions  are  urged:  First, 
that  the  testimony  was  Insufficient  to  Justify 
the  order  increasing  the  rates;  and,  second, 
that  the  commission  was  without  authority 
to  increaEe  the  rates  In  rlew  of  the  contract 
between  the  dty  and  the  assignor  of  the 
light  CfHnpany.  by  the  terms  of  which  the 
dty  sold  its  municipal  lighting  plant  and 
agreed  not  to  engage  in  furnishing  li^t  to 
the  inhabitants  of  the  dty  for  a  period  of 
seven  years,  in  consideration  of  the  Invoice 
value  of  said  plant,  and  an  agreement  on 
the  part  of  the  light  company  to  furnish 
electric  current  to  the  Inhabitants  of  the 
dty  at  a  rate  meatloned  In  the  fwntract  for 
said  period. 

The  light  company  submitted  evidence  as  to 
the  cost  of  operation  and  all  rece^ts  during 
the  year  1817,  and  from  this  evidence  it  ap- 
pears that  during  Qie  first  half  of  the  year 
the  company  (^>erated  at  a  profit,  but  during 
the  last  six  months  at  such  a  loss  as  to 
show  a  net  loss  for  the  year.  It  appears 
there  was  a  radical  increase  in  operating 
expenses  during  the  last  six  months  of  this 
period,  due,  in  .a  large  part,  to  the  Increased 
cost  of  fuel.  Counsel  urge  this  increase  was 
due  to  the  unusual  and  unprecedented  con- 
ditions prevailing  during  the  last  half  of 
1917,  and  that  this  unusual  condition  does 
not  furnish  a  sufficient  bafds  for  the  In- 
crease of  rates.  The  Increased  cost  of  op- 
eration was  not  due  solely  to  the  increase  in 
the  price  of  fuel.  It  appears  there  was  an 
Increase  In  the  cost  of  labor  and  material 
used  In  the  necessary  repair  and  up-keep  of 
the  property.  It  also  appears  from  the  order 
that  the  increase  In  rates  was  nnd»atood  to 
be  tentative  only,  and  vlll  be  adjtwted  Iqr 


the  oommlsslon  as  aooo  aa  then  may  be  a 
diange  In  oondltlonB  whldi  ^ter  Into  On 
cost  ot  (deration  that  may  warrant  a  diange 
In  the  rates.  We  think  the  erldence  reaaon* 
ably  Biu^orta  the  flndlngs  ot  Uie  oommia- 
slon  and  JnstUBea  the  increaae  In  ratea. 

[2, 1]  Aasnmtng  that  the  eUy  wae  antluHP* 
Ized  to  sell  the  light  plant  and  oiter  Into  the 
contract  relied  np<m,  thla  would  not  aerre  to 
oust  the  0(»porat!<nt  Oomsdsidon  of  JurUh 
didlon,  ot  In  any  way  limit  tta  power  to  de- 
crease or  taicreafle  the  ratea  as  fixed  In  the 
contract  Section  2,  e.  88»  S.  L.  1913.  whldi 
went  into  tttect  prior  to  tbo  ezecati«i  o£ 
this  contract,  glvea  the  OorporatUm  Gonunla- 
slon  general  siq^ervUlon  over  pnbUc  atilltiea, 
Indodlng  ll^t  and  power  lOantB,  with  pow- 
er to  establish  rates. 

In  the  case  of  dty  of  Pawhnska  v.  Faw- 
hoaka  OU  ft  Gas  Co..  166  Fac.  10B8,  it  was 
held  this  power  was  hiherent  In  the  state, 
and  the  effect  of  this  act  of  the  L^lslatara 
was  to  r^KMB  the  power  In  the  Gorporatl<n 
Oommlsakm.  The  condnslon  In  that  case  Is 
contnriiUnff  In  this  Instance. 

The  order  ot  the  Corporation  Oommlaalm 
is  affirmed. 

AU  the  Justices  concnr. 


BRETZ,  County  Treasurer,  v.  EL  RENO 
STATE  BAKK.    (No.  9165.) 

(Supreme  Oonrt  ot  Oklahoma.  Dee.  81.  1918J 

(SpUdtHU  »v  tk€  Cowrt.) 

1.  TAXATtiar  «saS87  —  Taxanon  or  StAn 
Bank-— luBOAunT-^BsuDT. 

Where  the  sasessmrat  of  a  state  bank  was 

increased,  without  notice,  by  the  coon^  board 
of  equalisation  adding  the  value  of  state  public 
buUdiog  bonds  held  by  the  bonk,  which  were  ex- 
empt from  taxation,  the  tax  was  illegal  to  the 
amount  of  such  increafle.  and  the  bank's  remedy 
was  to  pay  the  tax  levied,  and  sue  for  recovery 
of  the  illegal  portion  in  the  manner  provided 
by  section  7,  snt>d.  B.  art  1,  c  107,  Sees.  Iaws 
1815. 

iAdittionta  SyUahiu  by  BiUorial  8taff.) 

2.  WOBOa  AND  PHBASBS— "ILLXOAZ." 

The  term  "illegal"  in  its  common  accepta- 
tion signifies  that  which  is  contrary  to  the  prin- 
ciples of  law  as  distinguished  from  roles  of  pro- 
cedure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Eirst  and  Secmd  Series^  mflKaL] 

3.  Statutbs  ^206— CoRSTKnonona— Qiv> 

INQ  BfTEOT  TO  EVEBT  PABT. 

l%e  general  rule  is  that  the  entire  act  must 
be  construed  bo  as  to  give  efifect  to  every  sec- 
tion, where  such  conetructfon  is  possible. 

Error  from  District  Court,  Canadian  Goon- 
ty;  John  W.  Hayson,  Judge. 
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BB£TZ  T.  BIi  RENO  STAT9.BANK 


Action  tbft  M  Reno  State  Bank  against 
Robert  Brets,  Oonnty  Treasnirer  of  Canadian 
County,  Okl.  Judgmoit  for  irtalntlff,  and  de- 
fendant brings  error.  Afflnned. 

B.  F.  Maley,  of  El  Beno^  for  plaintiff  In 

error. 

Fogg  ft  Burnett,  of  £1  Bow.  tor  defndant 

to  error. 

OWBN,  J.  mils  action  was  Instituted  by 
the  EI  Keno  State  Bank,  in  tbe  district  (!ourt 
of  Canadian  county,  against  the  county  treas- 
urer, to  cover  ^18.72  alleged  illegal  taxes 
I>aid  under  protest  A  Jury  was  waived,  and 
the  case  tried  by  the  court  and  Jndpnent 
rendered  for  the  bank. 

[1]  It  appears  that  the  bank,  on  February 
10,  1915,  delivered  to  the  county  assessor  of 
Canadian  county  a  sworn  statement  of  Its 
capital  stock,  surplus,  real  estate  and  person- 
al property.  The  personal  property  was  list- 
ed at  a  valuation  of  $29,450,  which  included 
public  building  fund  bonds  issued  pursuant  to 
chapter  89,  S.  L.  1911,  to  the  amount  of  $25,- 
000.  Claiming  these  bonds  exempt  from  tax- 
ation, the  bank  deducted  that  amount  from  its 
item  of  personal  property,  leaving  that  Item, 
¥4,450.  subject  to  assessment.  No  change 
was  made  in  this  assessment  by  the  assessor, 
or  by  the  county  board  of  equalization  at  Its 
Initial  session. 

The  state  t)oard  of  equalization  directed 
an  increase  In  the  valuation  of  Canadian 
county,  amounting  to  something  over  $180,- 
000,  which  Included  an  Increase  of  $41,200  In 
the  valuation  of  the  state  banks  of  the  coun- 
ty. Upon  receipt  of  this  order,  the  county 
board  increased  the  valuation  of  the  person- 
al property  of  this  bank  by  adding  $25,000, 
the  amount  of  the  building  bonds  owned  by 
the  bank.  This  increase  was  made  without 
notice  to  the  bank,  and  no  appeal  was  taken 
from  this  action  of  the  county  board. 

Plaintiff  in  error  contends  that  the  Increase 
was  made  by  the  county  board  In  obedience 
to  the  order  of  the  state  board  and  accord- 
ing to  the  provisions  of  section  6,  art  1, 
c.  107,  S.  L.  1915,  and  no  notice  to  the  bank 
was  necessary.  In  that  connection  It  is  urged 
that  the  bank's  remedy.  If  any,  was  by  appeal 
from  the  action  of  the  county  board. 

The  lower  court  found  from  the  evldwce 
ttiat  the  action  of  the  county  board  was  not 
In  compliance  with  the  CHrder  of  the  state 
board.  It  appears  these  pnbUc  building 
fond  bonds  wen  added  to  tbe  assessmoit  ot 
the  bank,  and  In  that  manner  the  value  of 
the  personal  property  increased  by  the 
amount  of  the  bonds.  There  was  no  Increase 
&i  the  valuation  of  any  of  the  property  listed 
by  the  bank  as  taxable.  The  statute  referred 
to  preacrlba  the  method  to  be  followed  by 
tbe  county  board  In  wder  to  Increase  the 
Talnatitm  of  the  connty.  Such  Increase  shall 
bo  provided  for;  First,  by  pladng  on  tbe 
tax  rolls,  at  Its  fair  cash  value,  any  property 


subject  to  taxation  wht<A  has  been  omitted ; 
aeowd,  if  the  valuation  of  audi  omittud  prop- 
erty  be  not  aofflcient  to  meet  the  raise  or- 
dered by  the  state  board,  then  the  county 
board  shall  proceed  to  raise  the  valuatiim 
of  Budi  property  as  may  be  touud  to  be  nndev 
value:  third,  if  tbe  increase  so  iwovided  for 
be  BtUl  insuffidait,  tb«i  tbe  county  board 
shall  order  a  raise  in  valuation  of  all  prop- 
erty eaoalized  1^  the  county  board  in  a  sofB- 
dent  amount  to  raise  ttie  Talnation  to  the 
valuation  placed  by  the  state  board. 

There  is  no  contention  that  any  of  the 
prt^rty  listed  vas  undervalued,  or  that 
there  was  an  increbse  In  the  value  of  all  the 
properly  listed,  or  that  any  pr(q)erty  bad  been 
omitted  other  than  these  public  buildiqg 
bonds.  The  statute  anUiorises  the  county 
board  to  place  on  the  tax  rolls  any  omitted 
property  snbject  to  taxation,  not  exttnnt 
property. 

The  act  under  which  these  b<mdfl  were  Is- 
sued provides  th^  shall  be  exempt  from 
taxation.  This  act  was  construed  and  tbe 
bonds  bdd  to  be  exempt  in  the  case  ^  In 
re  Assessment  First  National  Bank  of  Qilck- 
asba.  160  Pae:  469,  U  B.  A.  1917B,  294. 

Where  the  increase  in  valuation  Is  made  by 
pladng  omitted  taxable  prop«-ly  i»  the  tax 
roll,  or  by  Increasing  the  v^lue  of  the  listed 
property  found  to  be  under  valn^  or  In- 
creasing the  valuation  of  all  tbe  iiroperty 
listed,  an  appeal  may  be  taken  from  the  ex< 
tension  of  such  increase  in  tbe  same  time  and 
manner  as  from  original  equalisation.  Sec- 
tion 2,  snbd.  B,  of  this  act  provides  the  meth- 
od of  appeal  from  original  equalization.  Un- 
der the  provlslm  of  this  aectlm.  If  tbe  oonnty 
board  Increases  the  Taloatim  of  any  inoperty 
above  the  value  retnzned  by  the  assessor,  no- 
tice aball  be  given  of  the  amount  of  this  In- 
crease, and  the  taxpayer  has  ten  di^s  from 
the  mailing  of  such  notice  in  which  to  an»eaL 
It  Is  admitted  tbe  bank  bad  no  notice  of  the 
Increase  of  its  original  assessment 

[2]  These  b<Mida  b^ng  exempt  from  taxation, 
the  amount  tbe  tax  levied  against  tbdr 
value,  wbidi  is  admitted  to  be  tbe  amount 
sued  for,  is  Illegal.  Section  7,  snbd.  B,  art  1, 
of  this  statute  provides  that  in  all  cases 
where  the  Illegality  of  the  tax  la  alleged  to 
Arise  reason  of  some  act  for  which  tbe 
law  provides  no  appeal,  the  aggrieved  person 
may  pay  the  full  amount  of  the  tax,  and  npoo 
vroper  notice  sue  to  recover  the  illegal  pois 
tlon.  Tbe  term  "illegal**  In  its  common  ac- 
ceptation fdgnifles  that  which  Is  contrary  to 
the  principles  of  law  as  distinguished  from 
rules  of  procedure.  Barton  v.  Saunders,  16 
Or.  51, 16  Pac.  921,  8  Am.  St  Bepv  261 ;  State 
V.  Norton,  60  &  a  464.  48  S.  B.  464. 

[I]  Tbe  tax  levied  against  these  bonds  la 
illegal  because  not  authorized  by  law.  It  Is 
not  an  excessive  Tsluatton  of  taxable  pn^t- 
erty,  and,  bad  the  allied  lllegaU^  ef  the  tax 
arisen  by  Increasing  tbe  bank's  •assessment 
by  either  of  tbe  methods  prescribed  by  section 
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6  of  this  act.  then  the  remedy  would  have 
been  by  appeal.  Our  attention  has  not  been 
called  to  any  statute  providing  for  appeal 
when  exempted  pn^rty  is  added,  without 
notice,  to  the  tax  roll.  To  bold  that  section 
6  of  the  act  provides  for  appeal  where  the 
alleged  lll^llty  of  the  tax  occurs  by  an  In- 
crease of  the  assessment  in  either  method 
prescribed  by  that  section,  and  that  section 
7,  subd.  B,  art  1,  of  this  act  applies  where 
the  tax  ia  not  authorized  by  law,  aa  In  this 
case,  Is  to  give  effect  to  both  sections.  The 
general  rule  Is  that  the  entire  act  must  be 
construed  so  as  to  give  effect  to  every  section 
where  such  construction  la  posdble.  Roma 
Oil  Co.  V.  Long,  ITS  Pac  967.  and  anthorltieB 
then  cited. 

The  def«)dant  in  error  paid  the  entire 
amount  of  the  tax  levied  against  It,  and,  {ffo- 
ceeding  under  section  7,  subd.  B,  art  1,  of 
the  act,  brought  this  action  to  recover  that 
portion  of  the  tax  assessed  against  the  ex- 
empted bonds.  The  statute  provides  no  ap- 
peal where  such  assessment  Is  made  without 
notice.  Hierefore  the  judgment  of  the  lower 
court  Is  affirmed. 

All  the  Jtutloea  concur. 


GITIEBNS'  INS.  GO.  v.  ADAMS  et 
<No.  827B.) 

(Supreme  Oonrt  of  Oklahoma.   May  21.  1918. 
ReOiearing  Denied  Jan.  21,  1919.) 

(SyBahut  5y  the  Court.) 

1.  Ii*BimA.NCE  «=»198(6>— Action  oit  Pbutuic 

AOBEElfENT  —  ElVIDBNCS  —  EXBODTION  OV 
CORTBACT. 

In  an  action  to  recover  premiums  on  an 
open  poller  of.  cotton  insurance,  which  containa 
the  proviso,  "In  consideration  of  the  stipulations 
herein  contained  and  the  premium  to  be  paid," 
the  policy  may  be  properly  admitted  in  evidence 
In  proof  of  l£a  axecutlCMi  trf  the  emttract  of  in- 
surance on  the  part  of  th%  insurer. 

2.  INSUBANCX  «ca87,  94  —  Peeujdic  Aobee- 

mn^-AUTHOBITT  OF  AQEITT— RATtnOATIOIC 
-^)nKSTION  VOB  JtTBT. 

Where  the  execution  of  a  premium  agree- 
ment In  conQecldon  with  an  insnrance  policy, 
shown  on  Its  face  to  have  been  executed  on  the 
part  of  the  Insured  by  an  agemt,  is  questioned, 
and  there  is  evidence  from  which  an  inference 
may  be  drawn  that  the  agent  executing  eaid  in- 
strument had  authori^  so  to  do,  and  also  evi- 
dence from  which  an  inference  may  be  drawn 
that,  if  the  agent  did  not  have  such  authority, 
the  insured  subsequently  ratified  the  onauthor- 
ized  act  of  the  agent,  raises  questions  of  fact  to 
be  passed  upon  by  the  jury,  and  such  instru- 
mwit  should  be  submitted  to  tbe  Jury  under 
proper  butxoctiona. 

OommlssiODerB'  Opinion,  DivisiMi  No.  1. 
BJrror  from  District  Court,  Pottawatomie 
County;  Chas.  B.  Wilson.  Judge. 


(OkL 

Action  by  the  (Ptisan/  losannoe  Com- 
pany against  P.  H.  Adams  and  another.  De- 
murrer to  plaintUTs  evldmce  sustained,  and 
judgment  rendered  for  defendants,  and  plain- 
tiff brings  error.   Reversed  and  remanded. 

W.  P.  Laogston,  of  McAllm,  Tex.,  and 
W.  L.  caiainnan,  of  Shawnee,  for  plaintiff  in 

error. 

B.  O.  Stanard,  J.  H.  WeM,  and  C.  H.  En- 
nls,  all  of  Shawnee,  for  defendants  in  error. 

COUJER,  O.  mils  was  an  action  brought 
by  the  plaintiff  In  error  against  the  defend- 
ants In  error  to  recover  soremiuma  in  Oie 
snm  of  V474.68,  on  an  opem  policy  of  cotton 
insurance.  Hereinafter  the  parties  will  be 
designated  as  th^  were  in  the  trial  court. 

Upcm  conclualon  of  the  evidence,  tbe  court 
sustained  a  demurrer  thereto,  and  rendered 
judgment  for  the  defendant,  to  which  the 
plaintiff  duly  excepted.  Timely  motion  was 
made  by  tbe  itoiotlfl  for  a  nev  trial,  which 
was  overruled,  excepted  to^  and  error  brou^t 
to  this  court. 

There  was  evidence  tm  the  part  of  the 
plaintiff  that  the  insurance  was  written  at 
the  request  of  one  P.  H.  Adams  and  said 
policy  deUvered  at  the  office  of  the  defend- 
ants by  giving  the  same  to  tbe  boofcke^)er  of 
the  defendants;  that  prior  to  the  delivery  of 
said  policy  the  def^dants  wwe  insured  by 
the  plaintlth  under  a  special  verbal  agree- 
ment, which  was  temporary,  and  to  be  good 
until  the  receipt  of  the  policy  sought  by  the 
defendants. 

The  plaintiff  offered  in  evidence  the  said 
policy,  and  the  sdiedule  ot  rates  for  the  pay- 
ment of  premiums  thereon.  The  said  sched- 
ule of  rates  was  signed  by  tbe  defendants, 
by  J.  S.  White,  who  testified  that  be  was 
file  booklceeper  ct  the  defraidants;  that  be 
kept  all  of  tbe  books  of  tbe  defendant  and 
issued  all  of  the  reports  and  sent  out  all  of 
the  vouchm ;  that  be  received  tbe  policy  In 
question,  and  that  it  was  brought  to  the  of- 
fice and  put  on  the  desk  where  the  witness 
was,  and  the  witness  was  Informed  that  it 
was  the  pcdlcy  or  agreement,  or  something, 
and  when  the  other  parties  came  In  to  ahow 
It  to  th^ ;  that  he  did  not  remember  wheth- 
er or  not  be  showed  the  policy  to  them ;  that 
he  did  not  think  he  did ;  that  he  signed  the 
name  of  Adams  &  Helson  to  the  premium 
agreement  attached  to  the  policy ;  that  he 
did  not  remember  whether  or  not  be  showed 
the  premium  agreonent  to  Adams  &  U^son ; 
that  he  did  not  believe  he  did;  that  he  did 
not  know  what  be  ^d  with  it  after  he  sign- 
ed It;  that  he  did  not  remember  anything 
about  the  policy,  except  that  he  signed  some- 
thing there^  and  thought  it  was  a  recdpt; 
that  he  did  not  sign  all  ot  the  agreements 
for  Adams  &  Melson;  that  he  did  not  sign 
anything  except  checks,  and  bills  of  lading 
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witti  diecks  attached  to  tfa«D;  tiiat  Adams 
&  Melson  were  away  from  the  office  a  good 
deal  of  tbe  time,  but  that  he  did  not  know 
as  tbey  gaTe  him  anthorlty  to  sign  anyUiIng 
to  Und  them  In  any  manner ;  that  after  the 
premium  agreement  was  signed  he  took  It  to 
the  bank,  and  placed  it  In  the  bank  for  safe- 
keei^og ;  that  he  did  not  remember  when  he 
received  ttie  pcdlcy ;  that  he  probably  recdv- 
ed  It  the  eame  day ;  that  at  the  time  he  was 
the  only  bookkeeper  and  the  only  clerk  of 
Adams  &  Melson,  and  took  care  of  the  busi- 
ness and  all  of  the  books  In  the  office ;  that 
the  only  anthorlty  he  had  In  the  office  was  to 
sign  bills  of  exdtange,  diecks  with  bills  of 
lading  attached,  to  be  paid  by  the  bank, 
and  If  It  was  not  attached  to  the  ticket 
diecks  were  not  to  be  paid  by  the  bank. 

Adams  testified  that  he  and  Melson  were 
eigaged  In  the  cotton  business;  that  Mr. 
White  was  emi^oyed  by  the  firm  of  Adams 
&  Melson  at  that  time ;  that  Mr.  White  kept 
tbe  books,  and  made  up  Invoices,  and  sent 
out  and  received  bills  of  exchange  when  they 
came  there  to  the  bank  to  be  paid  off;  that 
White  was  authorised  to  sign  nothing  but 
bills  and  checks  with  documents  attached  to 
them  received  by  the  bank ;  that  be  did  not 
see  tbe  prendtim  agreement  attacihed  to  the 
policy;  that  be  did  not  have  any  conversa- 
tlm  wAth  the  insurance  agent  about  tbe 
premium  agreement ;  that  Mr.  White  did  not 
sntHDlt  to  hfan  the  premium  agreement  for 
his  examination  before  It  was  signed  by  him 
and  returned ;  that  he  did  not  know  wheth- 
«*  White  took  the  matter  up  with  Melson  or 
not;  that  Mr.  White  did  not  have  foil  au- 
thority to  sign  anything  that  was  necessary 
for  him  to  sign  during  his  absence ;  that  he 
had  authority  to  make  up  Invoices  to  other 
firms  that  they  were  shipping  to,  and  sign 
their  names  to  the  invoices,  that  he  had  the 
right  to  O.  K.  a  draft  with  bill  of  lading  at- 
tached to  It,  or  write  out  a  check  and  attach 
a  cotton  ticket  to  It;  that  he  had  anthoritr 
to  make  r^rts  of  cotton  under  the  fwovlaions 
of  tbe  pc^cy*  ss  he  understood  it,  and  he 
thought  he  did  make  such  repwts ;  that  he 
made  such  rej^mta  under  the  direction  of 
himself  and  Mr.  Melson ;  that  the  premium 
agreement  was  not  slgiwd  In  his  presence; 
that  he  did  not  know  the  policy  was  there 
nnttl  the  auditor  of  the  Insurance  company 
came;  that  he  knew  they  were  making  re- 
ports oo  eertuii  amount  of  eotton;  that  he 
■did  not  know  vdwOier  he  saw  tbe  policy  or 
not ;  thMt  the  first  time  lu  saw  It  was  when 
be  went  to  tbe  bank  to  get  it,  to  give  it  to 
Ute  auditor,  when  he  demanded  that  It  be 
canctied;  tbat  he  knew  they  had  the  poU- 
cy,  because  Mr.  White  told  blm,  several  days 
After  he  put  it  In  tbe  safety  deposit  box,  and 
when  tbe  auditor  came  he  went  to  Che  safety 
iepotit  box  and  got  U,  and  delivered  It  to  him ; 
that  be  did  not  know  bow  long  the  policy 
bad  twoi  tbem  baton  tba  andltor  cama; 


that  he  tbinks  be  tudked  wttb  tbe  losufapce 
agent  about  this  pcrilcy  after  It  was  issued ; 
and  that  tbe  ooly  disagreement  had  between 
the  agent,  the  andltor,  and  htm  self  was  tbe 
amount  of  cotton  to  be  reported  under  the 
policy. 

Thereupon  tbe  defendant  offered  In  erl- 
deuce  the  policy  ot  insurance,  to  whicb  was 
attadied  the  premium  agreement,  which  was 
signed  by  "Adams  ft  Melson,  Assured,  by  3. 
S.  White."  The  court  sustained  an  objectlm 
to  the  introdnctloa  of  said  policy,  to  whli^ 
the  plaintiff  duly  excepted.  Hie  plaintiff 
then  announced  Its  desire  to  stand  on  its  of- 
fer of  evidence.  Thereupon  the  defendant 
demurred  to  the  evldeoce,  whlcb  was  sustain- 
ed, to  which  action  of  the  court  the  plain- 
tiff duly  excepted,  and  Judgment  was  r«i- 
dered  for  the  defendant 

[1, 2]  It  is  contended  by  the  plalnUff  that 
the  court  committed  error  in  refusing  to  ad- 
mit in  evidence  the  policy  of  Insurance,  and 
wltii  this  contention  we  agree.  Tbe  p(dlcy  In 
OOa  case  provides: 

"In  consideratfoQ  of  the  stipalation  herein 
Dsmed,  and  the  premlams  to  be  paid,"  etc. 

And  It  in  no  way  refers  In.  the  body  of  the 
pMcj  to  tbe  written  agreemoit,  or  to  tbe 
payment  of  the  premium  which  Is  attadied 
to  said  policy.  We  therefore  thtnk  that,  in- 
dependoit  (MF  tbe  premium  agreement  which 
was  attached  to  said  policy,  said  policy  it- 
self was  admissible  In  evidence  leaving  the 
burden  upon  the  plaintiff  to  ^ve  what  the 
premiums  agreed  to  be  paid  were.  If  the 
agreement  as  to  the  paymoit  of  proniums 
was  In  writing,  then  it  would  be  Incumbent 
upon  the  plaintiff  to  have  proven  the  execu- 
tlcxi  of  said  premium  agreemoit  by  the  de- 
fendants or  their  duly  authorized  agent,  or 
that,  after  the  execution  of  said  premium 
agreement  by  one  unautborlzed  to  execute 
the  same,  the  said  agre^ent  was  ratified  by 
them  in  order  to  make  said  agreement  as  to 
premiums  admIssU)le  In  evidence. 

Whether  or  not  the  pronlum  agreement 
was  admissible  In  evidence  depends  upon 
whether  or  hot  the  defendants  by  their  duly 
authorized  agent  executed  the  same,  and 
whether  or  not,  If  the  execution  of  the  said 
premium  agreement  was  executed  by  White 
without  authority,  that  defendants  after- 
wards ratified  the  action  of  White.  The 
question  of  the  authority  of  White  to  exe- 
cute, in  tbe  name  of  the  defendants,  the 
premium  agreement,  and  as  to  whether  or 
not,  after  the  execution  of  the  same  by 
White,  the  defendants  ratlfled  the  action  of 
White,  were  questions  of  fact,  whldi  should 
have  been  submitted  to  the  Jury.  The  court 
committed  reversible  error  In  excluding  as 
evidence  the  said  policy  of  Insurance. 

The  policy  of  insurance  should  have  been 
admitted  in  evidence,  and,  had  it  been  admit- 
ted, the  inferences  and  conclusions  that  might 
ban  been  drava  ttaok  tbe  erldence  raised 
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a  qDudoti  of  fact  as  to  the  executl<Hi  of  aald 
agreement  for  the  pajineDt  of  pramlums  up- 
on aald  poUc7f  and  also  whether  or  not,  If 
the  said  premitim  agremnent  was  executed 
In  the  name  of  the  plaintiff  bj  an  unauthor- 
ized agent,  they  subsequent  to'  the  executlwi 
thereof  ratified  said  execntUm.  The  court; 
with  the  policy  in  evidence,  would  have  com< 
mltted  reversible  error  in  sustaining  the  de- 
murrer to  tbB  OTldenoB. 
This  cause  is  reversed  and  remanded. 

PBSt  CURIAM.   Adopted  in  wbolft 


FLTNN  V.  PONCA  CITT  MILLING  CO.  et  el. 

(No.  94»9.) 

(Sttiffeffle  Court  of  Oklahoma.   Dec.  81,  1918.) 

(Byttdbw  by  the  Oovrt.) 
Mabtbb  and  SsBVAnr  ^»4M,  417(9>— Wobk- 

MEIf'B  COHFEKBATIOH  AOT  —  OPINION  BVI- 
OENCB— OONBIDSBAIION  BT  iNDtlSIBIAL  COU- 

MI8BI0N— Vacation  of  Award. 
Id  a  proceeding  under  the  Workmen's  Com- 
penfiBtion  Law,  chapter  246,  Scss.  Lavb  1015, 
onswom  opioion  evidence,  given  without  notice 
to  the  employer  or  the  insurer  that  it  was  to  be 
offered  to  the  commission  or  that  it  was  filed, 
qnd  without  opportunity  to  iDterr<%ate  such  wit- 
ness^ or  to  make  further  proof  to  controvert 
sadi  evidence,  should  not  te  considered  by  the 
commission,  and  where  it  appears  the  findings 
and  conclusion  of  the  commUsion  was  based  on 
svcfa  opinion  evidence  the  award  will  be  vacated 
and  the  cause  remanded  to  the  commlaslMi. 

Appeal  from  State  Induatiial  Ctnnmlsslon. 

Claim  for  oompenaatltm  by  rrank  Flynn 
against  the  Ponca  City  MlUlng  C<Hiipany 
and  the  Milldra^  Mutual  Casualty  Company. 
From  an  award  of  the  Industrial  Gommis^n 
in  favor  of  the  claimant,  the  companies  ap- 
peal. Award  set  aside,  and  cause  remanded 
to  the  comroissiOD. 

Twyford,  Smith  and  Crowe,  of  Oklahoma 
01^,  for  respondent 

OWBN,  J.  This  is  an  appeal  from  an 
award  made  by  the  Industrial  Commission  In 
favor  of  the  claimant,  Frank  Flynn. 

Flynn  claimed  to  have  been  Injured  by  a 
flour  truck  striking  him  in  the  side,  which  re- 
sulted in  the  formation  of  an  abscess  on  the 
side  of  Ms  chest. 

The  principal  question  at  Issue  at  the  hear- 
ing was  whether  this  abscess  was  the  result 
of  the  accident.  Without  notice  to  either  party, 
a  transcript  of  the  testimony  was  submitted 
to  the  medical  advisor  of  the  commission, 
who  gave  his  written  opinion  to  the  effect 
that  the  abscess  probably  resulted  from  the 
Injury.    On  this  o[rfnlon  the  commission 


based  its  hBdings  and  conclustao.  The  state- 
ment of  this  phyddan  was  not  under  oath, 
and  nether  par^  tff  the  cause  was  given  an 
Importunity  to  interrogate  htm  w  oOw  ad- 
ditional evidence. 

The  Attfttney  General  has  filed  a  confes- 
sion of  error  based  aa  this  acUon  of  the  com- 
mission, and  8  motion  asking  that  the  cause 
be  remanded  to  the  Industrial  Commission 
for  further  proceedings. 

The  cases  of  Englehretson  t.  Indus.  Acci- 
dent Com.,  170  GaL  793,  161  Pac.  421,  and 
Pao,  Coast  Cas.  Co.  v.  FlUabury.  171  CaL  319. 
163  t^c.  24,  6Uiq;>ort  the  cwfeBsloD  filed  by 
the  Attorney  General. 

The  confession  of  error  and  motion  to  re- 
mand will  be  sustained.  The  award  will  be 
set  aside,  and  the  cause  r^nauded  to  the'In- 
dnstrlal  GcHnmisston  for  further  proceedings. 

All  the  Justices  omcur.  except  KANE  and 
RAINEY,  JJ.,  not  partlqjlpatlng. 


CITIZENS'  BANK  &  TRUST  CO.  OF 
PBTOB  T.  HALE.  (No.  8909.) 

(Supreme  Court  M  Oklahcnna.    Dee.  17,  X91& 
Bebearing  Degilcd  Jan.  21,  1919.) 

(BytldbuM  by  tA«  OoturUl 

1.  JUDeUNT    ^b2M  —  ESTABUSHMCIfT  OW 
TBXJBT— PXTITION . 

A  potion  for  recovery  of  money  had  and 
received  and  for  exemplary  damage  will  not  sup- 
port a  judgment  establishing  a  trust 

2.  Tbdsts  «=s>31(1>  —  Dkpobit  in   Bank  — 
Stakeholdeb. 

C.  contracted  to  buy  from  M.  lands,  and 
according  to  agreement  deposited  with  a  bank 
the  amount  <tf  the  agreed  purchase  money  in  ea- 
crow,  conditioned  that  wben  M.  delivoed  the 
bank  a  deed  fbr  the  land  purchased,  a 
derignated  attorney  approved  the  deed  to  said 
lands  as  nmveying  a  perfect  title,  said  bank  was 
to  pay  over  said  money  to  M.  Said  deed  was 
delivered  to  said  bank  and  approved  by  said 
designated  attorney  as  conveying  a  perfect  title 
to  said  lands  and  the  deed  filed  for  record, 
and  the  money  deposited  by  C  was  delivered 
to  M.,  and  afterwards  it  appeared  that  the  title 
to  said  land  was  imperfect  Held,  that  said 
bank  was  merely  a  stakeholder  and  could  not 
be  held  liable  as  a  trustee. 

Oommlssloners'  Opinion,  Division  No.  1. 
Xkror  from  District  Ooort,  Biayes  County ; 
Caiarles  O.  Watts,  JiuUpe. 

Action  by  Henry  F.  Hale,  and  Henry  F. 
Hale  as  executor  of  the  estate  of  Cecelia  A. 
Hale,  deceased,  against  the  Citizens'  Bank  & 
Trust  Company  of  Pryor,  Okl.  Judgment  for 
plaintiffs,  motion  for  new  trial  overruled,  and 
defendant  brings  error.  Reversed  and  re- 
manded- 
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K<rt>6rt  If'.  Blair,  of  Tulsa,  and  A.  W.  Viabix, 
of  Pryor,  for  plaintiff  In  error. 

W.  U.  ^ro^y,  of  Tlnita,  for  defendant 
tn  eriOT. 

COLLIER,  O.  Tbis  is  an  action  by  the  de- 
fendants In  error  against  the  plaintiff  In  er* 
ror,  to  recover  the  snm  of  $3,477,  laid  ont  and 
expended,  and  $3,000  as  exemplary  damages. 
Hereinafter  tbe  parties  will  be  styled  as  tbey 
were  In  the  trial  court. 

The  trial  of  the  case  was  began  before  a 
coQrt  and  a  jnry,  and  thereafter,  the  cause 
by  agreement  was  tried  by  the  court  alone. 
T%e  case  was  tried  upon  an  amended  petition, 
which  is  exceedingly  lengthy ;  the  same,  to- 
gether with  Its  exhibits,  covering  64  pages  of 
typewritten  record.  Tbe  amended  petition 
avers  tbe  placing  with  the  Citizens'  Bank  by 
tbe  plaintiffs  of  $3,S0O  of  their  joint  funds 
wbitix  should  be  held  by  the  bank  and  paid 
to  P.  Avery,  provided  that  P.  Avery  should 
dqioslt  by  September  1*  1910,  a  deed  affirmed 
by  a.  designated  attorn^ir,  as  conveying  a  good 
and  nifikient  title  to  tbe  plaintUb  In  the  fol- 
lowing lands  (deacriUng  thea).  There  wu  a 
fmHier  aBegatlon  to  the  ^ect  that  one  of  the 
Indncements  to  tbe  making  of  the  d^tmit  was 
the  reqwnslbllity  of  tbe  bank  and  Its  being  dis- 
interested la  the  sale  of  the  lands.  There  was 
a  fortiier  allegation  tiiat  in  &ct  the  bank 
would  have  brai^ted  by  the  sale  and  that  It 
was  belidng  P.  Avery  In  a  scheme  to  acquire 
the  land  of  certaUi  minors  qnder  a  contract 
made  on  Febmary  20,  IDIO,  whldOi  was  set 
out,  which  was  to  be  performed  within 
six  months.  Facts  alleging  the  helping  of 
the  bank  were  set  out,  and  among  otbw 
things  alleged  was  the  agreement  of  the  bank 
officials  with  Jerry  V.  Hayes  whereby  the 
mon^  to  be  derived  ftoni  the  Avery  sale  was 
to  be  kept  on  deposit  in  said  bank.  It  fartber 
alleged  the  details  and  tbe  course  of  proce- 
dure with  reference  to  the  contract  of  Avery 
and  of  the  bank.  It  further  alleges  the  get- 
ting of  the  deposit  of  the  plalntUf  with  a 
knowledge  of  the  Avery  contract  under  which 
the  deeds  olteroA  to  Uie  plaintiffs  would  be 
void.  It  further  alleges  at  the  time  the  con- 
tract of  sale  was  entered  into  that  tbe  lands 
contracted  from  Avery  were  owned  by  minors 
and  the  action  of  the  minors  In  setthig  aside 
the  deeds  to  Avery  and  of  setting  aside  of 
the  deed  from  Avery  to  tbe  plaintiffs.  It  al- 
leges an  appeal  from  Judgment  of  the  district 
L-onrt  In  so  doing  whlcb  was  entered  on  the 
11th  of  September,  1911,  and  afllrmed  by  the 
Supreme  Court  August  28,  1914  (Avery  v. 
Hays,  44  Okl.  Tl,  144  Pac  624),  followed  by 
the  mandate  of  tbe  lower  court  January  4, 
1915.  It  further  alleges  the  recovery  about 
tbe  4th  of  January,  1915,  of  a  judgment  for 
damages  against  the  plaintiffs.  It  further 
alleges  an  assurance  by  the  bank  of  the  title 
bring  all  right  and  that,  on  the  strength  of 
the  aasuranoe  that  the  complaint  against  the 


title  was  groundless,  the  plalntlfiB  were  In- 
duced to  move  on  the  lands.  There  was  a 
farther  allegation  that  they  were  assured  by 
the  bank  that  t^e  funds  were  being  held  in 
the  same  condition  as  when  flrst  deposited. 
There  was  a  further  allegation  that  Henry  F. 
Hale  and  Cecelia  A.  Hale  did  not  have  any 
knowledge  of  tbe  double  dealing  of  the  de- 
fradant  bank.  nntU  Febmary,  1916.  They 
farther  alleged  tlut  they  were  entitled  to  re- 
cover their  deposit  with  interest  thereon  at 
10  per  cent,  and  tbe  ecpense  of  moving,  and 
also  the  amount  of  the  Judgment  recovered 
against  them.  There  was  a  prayer  for  the 
recovery  of  the  d^jmalt  and  interest  and  mov* 
Ing  expenses  and  the  amount  of  the  Judg- 
ment and  $5,000  exemplary  damages  and  for 
costs  and  all  others  and  further  relief.  On 
November  22, 1015,  defoidant  filed  his  motion 
to  strike  said  amended  petiticm  on  the  ground 
that  It  was  a  deportore,  but  tbe  court  denied 
the  motion. 

On  March  27,  1916,  defendant  filed  hia 
amended  answer,  and  on  September  18,  1916, 
defendant  filed  its  second  amended  answer  on 
which  It  went  to  trial,  pleading:  (1)  A  g«ieral 
denial;  (2)  that  more  than  two  years  have 
passed  since  plaintiffs  discovered  and  knev 
all  the  facts  which  they  now  plead  as  fraud, 
and  their  said  action  Is  barred  by  the  statute 
of  two  years'  limitation;  (3)  that  plalntlflto' 
said  cause  of  action  la  barred  by  the  statute 
of  one-year  limitation;  (4)  that  on  Septem- 
ber 20,  1911,  In  the  dUtrict  court  of  Biayes 
ooontT.  in  a  case  then  and  tbare  pending, 
wherein  Oraig  O.  Hayes  was  piainHif  and 
Avery,  Kmteer,  this  defendant,  and  Henry  F. 
Hale  were  deCenduit^  tha  ooart  beard  and 
determined  and  altered  Judgment  wherein  all 
matters^  In  bo  ftir  as  fliey  aff^  plaintiff 
Henry  F.  Hale,  are  res  Judicata ;  (5)  that 
the  district  court  of  Mayas  county  was  with- 
out Jurisdiction  over  the  suhject-mattw  In 
the  Ckaig  O.  Hayes  case  and  had  no  power  in 
a  collateral  attack  to  set  aside  the  sale  of 
said  minor'!  ivoperty,  and  tHe  decrae  of  said 
county  ocwrt  oonflrming;  said  sale;  that 
defendant  was  a  mere  stak^lder  or  depost- 
toty  of  the  parties  and  had  no  Interest  flnan- 
dally  In  any  of  tbe  transactions,  but  that 
plaintiffs*  attorney  passed  the  title  to  said 
land,  and  plaintiffs  did  have  a  good  and  valid 
title  to  said  land,  bat,  rather  than  defend 
said  title,  voluntarily  gave  ap  their  possession 
and  abandoned  said  land  and  now  wrongful- 
ly bring  this  action  against  defendant 

On  September  19, 1916,  plaintiffs  filed  a  long 
reply,  which  in  legal  effect  Is  a  general  denial, 
except  that  th^  aU^  ^t  tbey  employed 
M.  A.  Pyles  as  their  attorney  for  tbe  special 
and  particular  purpose  to  file  and  answer  in 
the  case  of  Hayes  v.  Avery  In  August,  1911, 
and  that  if  fraud  was  committed  it  was  by 
defendant,  and  although  their  attorney  refers 
to  all  these  things  in  the  answer  he  filed  for 
than  In  that  casc^  which  is  attadied  as  on 
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axblblt  to  said  reply,  stUl  tb^  did  not  know 
of  the  fraud  thems^Tee. 

On  September  1»,  1016^  plalntUEs  filed  an- 
other r^ly  to  def^idanf  8  amoided  answer 
wbldi  is  In  effect  a  general  dealaL 

We  deem  It  mmceMBary  to  redte  ttw  erl- 
dmce,  as  there  la  not  any  erldoice  In  the  case 
to  sustain  the  finding  of  facts  fbond  hy  the 
comt  or  to  sustain  the  Jndgmoit  roidered. 

On  tike  leth  of  September,  11116,  flie  ease 
came  on  tor  trial,  and  the  court  made  a  find- 
ing of  facts  and  lendeced  JndgmeDt  as  shown 
bj  the  following  Jotunal  entry,  omitting  cai»- 
tkm  and  Mgnatnre: 

"Journal  Entry. 

"Now,  OQ  this  the  ^st  day  <^  September, 
the  same  being  ^e  <^  the  regular  days 
of  the  1916  September  term  of  the  district  conrt 
in  and  for  Mayee  county,  Oklahoma,  the  court 
befaig  In  recniar  aeaelon,  tlie  aboTMutttSed  caoee 
cuning  on  for  hearing  and  the  i^alntlfl  appear- 
lag  in  person  and  by  hla  eomisel  of  record, 
J.  O.  Bristow,  Oravea  &  Seaton,  and  W.  H. 
Eomegay,  and  the  defendants  appearing  in  per- 
son and  by  counsel  of  record,  Bobert  F.  Blain, 
and  A.  W.  Fisher ;  a  jury  being  duly  impaneled 
and  sworn  to  try  the  issues  in  said  cause,  coun- 
sel for  both  the  plaintiff  and  the  defmdant 
after  making  tiielr  opening  statements,  having 
agreed  that  the  jury  be  Aaebarged,  and  the 
court  discharged  the  jury,  and  the  iasttea  in 
this  cause  being  submitted  to  the  court  by  agree- 
ment of  counsel  and  the  court  after  hearing 
all  the  evidence  and  argument  of  conned  makes 
the  following  findings,  to  wit: 

"1.  That  the  defendant  was  a  trustee  of  the 
plaintiff  and  wrongfully  paid  out  the  funds  of 
said  plaintiff  as  alleged  in  plaintiffs  petition 
lier^,  Ml  or  about  the  Sd  day  U  Seirtember, 

isia 

"2.  The  court  finds  that  after  the  cancella- 
tion of  the  plaintiff's  deeds  as  alleged  in.  plain- 
tiff's petiticoi  herein,  and  after  the  plaintiffs  bad 
filed  a  petition  in  the  district  court  of  Mayes 
county,  and  had  attempted  to  get  service  upon 
the  defendants  and  after  the  death  of  Oecelia 
A.  Hale,  that  the  defendant  procured  the  ex- 
ecution by  John  Holt  and  Obaries  Holt,  of 
deeds  pnrpwting  to  emvey  to  Geo^  A.  Hale, 
the  title  to  the  lands  described  in  said  pur- 
ported cmveyances,  the  plaintiffs  having  ten- 
dered to  the  defendants,  deeds  purported  to 
convey  all  the  title  to  the  lands  contracted  to 
be  purcbBsed  as  alleged  In  the  plaintiff's  peti- 
tion herein,  acquired  by  Henry  F.  Hale,  or  Oe- 
CcUa  A.  !l^Je,  or  the  helra,  executors  and  ad- 
ministratis the  estate  of  Oecelia  A.  Hale, 
deceased,  and  both  plaintiff  and  defendant  agree- 
ing that  said  purported  deeds  marked  plaintiffs' 
'Exhibit  Z,'  does  convey  all  right,  title,  interest 
and  equity  of  Henry  F.  Hale,  or  Henry  F.  Hale, 
as  execntor,  to  the  estate  of  Cecelia  A.  Hale, 
in  and  to  the  lands  described  in  plaintiffs*  peti- 
tion herdn,  and  all  right,  title,  interest  and 
equit;  of  the  heirs  and  devisees  of  Cecelia  A. 
Hale,  deceased,  in  and  to  said  lands. 

"The  Court  further  finds  all  the  issues  for  the 
plaintiff  and  against  the  defendant. 

"Wherefore,  it  Is  ordered,  adjudged  and  de- 
creed by  this  court  that  the  plaintiffs  have  and 
recover  Oe  piiadpal  sum  of  98,600LOO-and 
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■am  of  S1>000J)0,  as  faitnest  en  said  prindpal 
sum  from  defendant*. 

"It  la  further  ordered,  adjudged  and  defireed 
by  this  court  that  the  tide  in  and  to  said 
lands  be  and  is  hereby  declared  vested  In  the 
defendant,  Citisens'  Bank  ft  Trust  Company, 
tor  all  of  which  let  exeenti<»i  issue.** 

Tbe  defraidant  excepted  to  the  finding  of 
facts  made  by  tbe  court,  and  to  the  Judgment 
rendered. 

Within  the  time  provided  by  law,  plaintiff 
made  a  moti<n)  for  a  new  trial,  wbidi  was 
overruled  and  excepted  to,  and  error  broni^t 
to  this  court 

[2]  We  have  carefully  considered  all  the 
evidence  In  this  case  and  are  of  the  opinion 
that  the  fact  found  by  the  trial  court,  "that 
the  defendant  was  tlie  trustee  of  the  ^In- 
tiff  and  wrongfully  paid  out  the  funds  of  said 
plaintiff  as  alleged  In  plalndfTs  petition  here 
on  or  about  the  3d  day  of  September,  1910,** 
is  unwarranted  by  the  evidence,  and  that  in 
so  finding  the  court  committed  reversible  er- 
ror. 

The  material  uncontradicted  evidence  In 
the  case  shows  that  H^y  F.  Hale  and  wife 
contracted  to  pnrdiase  certain  lands  and  in 
the  forttaerance  ttiereof  deposited  with  the  de- 
fendant bank  in  escrow  $3,000  conditioned 
that,  upon  the  delivery  of  the  deed  to  the  said 
Hales  fbr  said  lands  tbat  were  satisfactory  to 
a  dedgnated  attorney  at  law  aa  conveying  a 
perfect  title  to  said  land  to  said  Hales,  the 
defoidant  was  to  pay  the  said  money  to  the 
said  Avery  and  have  Oie  deeds  recorded.  Tbe 
said  dedgnated  attorney  did  approve  said  tKIe 
to  said  land^  and  said  deeds  were  filed  and 
as  evidoiced  by  aald  deed  recorded,  and  the 
money  placed  in  escrow  by  ttie  Hales  was 
paid  Mr,  Avery,  and  we  ara  nnable  to  see 
from  the  evidence  how  the  bank  was  guilty 
of  bad  faith  or  paid  the  money  over  wrong- 
fully, or  in  any  way  became  a  trustee  under 
the  evidoice  in  tbia  case.  It  clearly  appears 
from  the  evidence  tbat  tbe  bank  was  a  mere 
stakeholder,  and  the  oonrt  comndtted  reversi- 
ble error  In  holding  that  it  was  a  trustee  andi 
rendering  judgment  fbr  tb»  money  In  ques- 
tion. 

[1]  It  must  be  remembered  that  this  actira 
was  brought  to  recover  the  amount  of  said 
mon^  deposited,  together  with  $5,000.  as  ex- 
emplary damages.  l%ere  Is  no  prayer  fbr  an^ 
accounting  or  for  any  equitable  relief,  and 
It  Is  difficult  to  understand  how  the  learned 
court  converted  such  law  case  Into  an  eqnita- 
ble  action  and  reached  the  conclusion  tbat  the 
evidence  In  tMs  case  shows  tbat  a  trust  waa 
created  and  the  landa  in  queetloa  be  adjudged 
to  the  defendant. 

Prom  the  view  we  take  of  the  case  we  deem 
it  unnecessary  to  review  any  of  the  other 
many  errors  dlacussed  In  plalntUTs  brief. 

For  the  efrora  pointed  out,  tbis  cause  Is 
reversed  and  remanded. 

PUB  OUHOAU.  AdopteA  In  iMflu 
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HOODBNPTL  et     T.  CHAMPION. 

(No. 

ffnpreme  Conrt  oi  Oklahoma.   Dee.  24,  191&) 
{SfOAltut  6v  the  Court) 

IlTDUNB    «SS>1.6(1)  —  PABTITIOn  ~  XfTBtSmO- 

noiT  or  District  Covbts. 
Hie  dutrlct  courts  of  Oklahoma  an  wit^ 
oat  juiisdlctlon  to  entertain  an  action  for  ihe 
partitioii  of  real  estate  Inherited  hy  foil-blood 
Indiana  of  the  Fire  Civiliaed  TtOmb  from  a  de* 
oeaaed  allottee,  who  wm  alao  a  foU'Uood  Indian 
of  oneotaald  tribM. 

OommisMoner^  Oi^lon, 'DlTiBloii  Na  2. 
Error  from  District  Oonrt,  Hngbes  Conn- 
t7;  Geo.  O.  Onmip,  Judge. 

Action  for  partlticm  by  J.  M.  Otuimploa 
against  F.  A,  ML  Hoodenpyl  and  Addle  Davis 
bj  bet  gnardlan  ad  litem  and  Ia  W.  Orutcher, 
with  answer  and  cross-petition  by  defendant 
Hoodenpyl.  Motion  challenging  the  court's 
Jurisdiction  orerrnled,  and  Jodgmmt  render- 
ed determining  the  interests  of  the  respec- 
tive parties,  motion  for  new  trial  overruled, 
and  defendants  bring  error.  Reversed  and 
ranandedt  with  directions  to  dismiss. 

P.  A.  M.  Hoodenpyl  and  0.  W.  Holbnok, 
boOi  of  Okmnlgee,  and  I*  W.  OmtChttr, 
HoldenvlU^  for  {daintUfa  in  error. 

T.  y.  Harris,  of  Oklahomii  City,  for  de- 
f endant  In  error. 

DAVIS,  C  VbAB  action  wfts  begnn  Id  ttie 
district  court  of  Hughes  oonnty,  OU.,  by 
J.  M.  Champion,  defendant  In  error,  plaintiff 
Id  tbe  district  court,  against  P.  A.  M.  Bood- 
enpfl,  George  Davis,  Joslah  Davis,  Addle  Da- 
vis, and  A.  J.  Yoke,  as  defendants- 
All  tbe  parties  made  defendants  In  the 
trial  court  were  subsequent  to  the  filing  of 
the  petition  eliminated,  and  the  only  Issues 
presented  and  tried  were  those  relating  to 
tbe  interest  of  Mr.  Champion,  Mr.  Hooden- 
pyl, and  Addie  Davis,  a  minor. 

The  parties  will  be  referred  to  as  they  ap- 
peared in  tbe  trial  court.  This  action  was 
begun  to  partition  tbe  north  half  of  the 
southeast  quarter  of  the  southwest  quarter 
of  the  southeast  quarter,  and  the  southwest 
quarter  of  the  southwest  quarter,  of  section 
36,  township  7  north,  range  8  east  I.  M. 

John  BMner,  a  member  of  the  Creek  Tribe 
of  Indians  and  duly  enrolled  opposite  No. 
900O,  died  Intestate  on  or  about  the  13th  day 
of  May,  1899,  and  thereafter  an  allotment  of 
land  was  set  aside  for  Ida  heirs  and  patent 
duly  issued.  The  tract  of  land  In  contro- 
versy is  a  part  of  this  allotment.  The  plain- 
tiff In  this  actlcn  acquired  a  considerable  In- 
terest In  this  allotment  and  some  time  prior 
to  tbe  Institution  of  this  action  went  Into 
possession  thereof,  petition  is  In  the 
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nioa]  form.  An  answer  and  owss-petttloa 
was  filed  by  defendant  Hoodenpyl,  in  which 
he  requested  to  be  adjudged  the  owner  of  a 
two-ninths  interest  to  said  tract  of  land. 
UpcHi  a  proper  motion  being  presented  to 
the  court,  L.  W.  Outcber  was  appointed 
guardian  ad  litem  for  tbe  defendant  Addle 
Davis. 

A  special  motion  was  filed  by  the  regularly 
appointed  guardian  of  Addle  Davis,  William 
P.  MortMi,  as  well  as  a  motl(Hi  by  her  guard- 
ian ad  litem.  In  which  tbe  Jurisdiction  of  the 
court  was  challenged  to  hear  and  determine 
said  action.  The  ground  of  this  motion  was 
that  Addle  Davis  was  a  fuU-blood  member 
of  the  Creek  Nattm,  and  by  reason  thereof 
the  district  court  was  without  Jurlsdictlcm 
to  entertain  an  action  wherein  It  was  sought 
to  partition  real  estate  In  which  said  minor 
had  an  Interest;  that  the  county  court  of 
Okmulgee  county,  Okl.,  was  the  sole  and  only 
court  having  Jurisdiction  of  the  person  and 
estate  of  said  minor.  This  motion  was  over- 
ruled, and  the  court  proceeded  to  hear  the 
evidence  After  hearing  said  evidence,  a 
Judgmoit  and  decree  was  rendered  in  which 
the  respective  interest  of  the  parties  was  de- 
termined and  the  land  in  omtroversy  ordered 
partitioned  as  provided  by  law.  A  motion 
for  a  new  trial  was  filed  and  overruled.  Prwn 
the  action  of  the  court  In  overruling  said  mo- 
tion, an  appeal  is  prosecuted  to  this  court 

Tbe  only  questlMi  necessary  to  consider  lu 
this  case  Is  whether  or  not  tbe  district  court 
had  any  Jurisdiction  to  entertain  this  action 
and  render  any  Judgment  There  Is  no  con- 
troversy but  that  tbe  land  in  controversy  was 
allotted  to  John  Homer,  a  fuU-blood  member 
of  tbe  Creek  Tribe  of  Indian,  or  that  Addle 
Davis  is  a  full-blood  member  of  the  Greek 
Nation,  and  that  the  tnt«rest  wbidi  die 
has  In  the  real  estate  in  controversy  descend- 
ed to  her  as  one  ot  the  heirs  of  John  Homer, 
decfosed.  This  b^nj;  true,  the  district  court 
wai  without  Jurisdiction  to  entertain  an  ac- 
tion which'  had  for  its  purpose  the  partition- 
ing of  said  real  estate. 

The  question  was  settled  in  the  case  of 
Coleman  v.  Battiest,  162  Pac.  786.  In  the 
tor^^oing  case  an  action  was  Instituted  to. 
partition  certain  real  estate  in  which  a  full- 
blood  Indian  heir  bad  an  interest  The  rule 
in  reference  to  the  Jurisdiction  of  the  dis- 
trict court  to  entertain  said  acUon  was  stat- 
ed as  follows: 

.  "Tlie  district  courts  of  this  state  are  without 
jarisdicticai  to  partition  allotted  lands  of  full- 
blood  Indian  heirs  of  the  Fire  CHvOlsed  Tribes, 
inherited  frMn  a  full-blood  Indlsn  of  one  of 
such  tribM,  ajiA  the  conrt  did  not  err  in  sas- 
taining  the  demurrer  to  the  petition." 

The  Issues  presented  in  the  case  of  Cole- 
man r.  Battiest,  supra,  are  identical  with 
the  Issues  presented  In  the  Instant  cas^  and 
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die  rule  annoiinced  Qierdn  Is  dedrive  of  tbe 
present  case. 

We  therefore  recommend  that  tlie  judg- 
ment be  rerersed,  and  the  cause  remanded  to 
the  district  court  of  Hufifhes  coontTi  OU^ 
with  direction  to  dismiss  the  same. 

PER  CURIAM.  The  action  for  partltKm 
having  beai  Instltnted  prior  to  the  passage 
of  the  act  of  Oongress  approved  June  14, 
1918  (U.  S.  Comp.  St  1918,  Append.  H  4234a, 
4234b),  entitled  "An  act  to  provide  for  a  de- 
termination of  heirship  In  cases  of  deceased 
members  of  the  Cherokee,  Choctaw,  Ohlcka- 
saw,  Creek,  and  Seminole  Tribes  of  Indians 
In  Oklahoma,  conferring  jurisdiction  upon 
district  courts  to  partition  lands  belonging 
to  full-blood  heirs  of  allottees  of  the  Five 
Civilized  Tribes,  and  for  other  purposaB," 
the  oidnlon  is  approved. 


INCH  ITORSERY  CO.  v.  SAMS  et  aL* 

(No.  9415.) 

(Supreme  Ooort  <rf  Oklahoma.   Aug.  18,  1&18.) 

CSyRaAiw  &v  tte  OomriJ 

1.  PuAniNO  «=»290(8),  291(2)— AMOBSIOH— 
Anbweb  and  Failure  to  Dent. 

Under  section  47S9,  Rev.  Laws  1910,  the 
allegations  of  the  petltku  as  to  the  ©lecutioD 
and  delivery  of  the  bond  and  the  qaestim  <tf 
agency  stand  admitted,  Inannudi  aa  answer 
of  the  defendant  does  not  deny  the  same  undw 
oath. 

2.  Pathekt  4=s>59— DErBNSB— Plbadino. 

Payment  Is  a  mattnr  ot  defense  and  most  be 
plaaded  and  laoved  by  him  who  daims  ib 

Commlsslonan'  Opinion,  DlvlsloD  No.  3. 
Error  from  County  Court,  Seminole  Coun- 
ty; D.  G.  Hart,  Judge. 

Suit  by  the  Ince  Nursery  Company  against 
V.  S.  Sams  and  others.  Judgment  for  plain- 
tiff  upon  its  first  cause  of  action,  and  in 
favor  of  deCmdants  <»i  the  seomd  cause  of 
action,  and  the  plaintiff  brlj«s  ernnr.  Re- 
versed and  ronanded  for  new  trial. 

0.  Dale  Wolfo,  of  WewiAB,  for  xAalntlff  In 

error. 

HOOKER,  C.  The  Ince  Nursery  Company 
Instituted  this  suit  In  tbe  lower  court  against 
V.  E.  Sams  and  his  codefeodants,  and  In  the 
petition  It  Is  alleged: 

That  on  the  Idth  day  of  May,  1913,  the  de- 
foidant  V.  E.  'Sams  made  and  entered  into 
a  written  contract  of  agency  with  it,  by  the 
terms  of  which  he  promised  and  agreed  to 
acl  as  the  agent  of  the  plaintiff  in  Seminole 
county,  Okl.,  fbr  selling  and  procuring  for  It 
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orders  for  nnnwry  stodc,  and  in  constdera- 
tlon  ot  Bbdi  services  said  company  promised 
and  agreed  to  pay  him  for  the  faithful  per- 
formance thereof  certain  commissions  of  the 

regular  retail  price  list  famished  him  by  it, 
to  be  paid  wtM  the  mumrf  atodc  was  deliv' 
ered  and  collected  for. 

A  copy  of  the  contract  Is  filed  as  a  part  of 
tbe  petition  and  marked  "Exhibit  A." 

It  Is  further  alleged  that  on  or  about  the 
7th  day  of  October  It  made  and  entered  Into 
anotlier  contract,  in  writing,  with  ttie  said 
defendant,  by  the  terms  of  wlildi  Sams 
agreed  to  collect  for  the  stock  which  he  had 
sold,  for  which  he  was  to  receive  a  conunls- 
Bion  of  5  per  cent,  payable  when  the  collec- 
tions were  made. 

It  is  further  alleged  In  tbe  petition  that 
on  or  about  the  7th  day  of  October,  1913, 
the  said  v.  B.  Sams,  as  principal,  and  his 
codefendants,  J.  P.  Sams  and  E.  Cl  Aldridge, 
as  sureties,  made,  executed,  and  d^vered, 
In  writing,  their  bond  and  undertaking  to  it. 
by  the  terms  of  which  they  undertook  and 
agreed  with  the  company  that  whereas,  the 
said  v.  n.  Sams  was  desirous  of  engaging 
from  time  to  time  in  the  services  of  said 
plaintiff  as  its  agent,  in  the  business  of  s^- 
ing,  d^verlng,  and  settling  for  nursery  stodc 
and  collecting  notes  or  accounts  taken  ot 
made  on  account  of  nursery  stock  sold  by  said 
defendant  V.  E.  Sams,  for  the  plaintiff,  and 
conditioned  In  the  sum  of  $500  to  said  plain- 
tiff, that  said  V.  B.  Sams  shall  and  does  at 
any  and  all  times  while  in  the  employment 
of  said  plaintiff  faithfully  perform  and  dis- 
charge all  duties  and  obligations  thereby 
Imposed  upon  him  and  render  to  said  plain- 
tiff true  and  faithful  service  and  shall  and 
will  promptly  on  demand  deliver  to  said 
plaintiff  all  money  which  shall  or  may  be  In 
his  liands  bel<m^ng  to  said  plaintiff,  or 
which  may  be  due  from  him,  the  said  V.  E. 
Sams,  to  said  plaintiff  on  account  of  such 
agency  business: 

And  it  is  further  alleged  that  tbe  said 
Sams  did  make  various  collections  by  suit 
and  otherwise,  which  he  refused  to  pay  over 
to  the  plaintiff,  but  converted  to  his  own  use, 
and  also  that  be  has  retained  certain  notes 
delivered  by  various  customers  to  him  for  the 
benefit  of  the  plaintiff,  which  he  has  failed 
and  refused  to  deliver  to  it. 

In  the  second  cause  of  action  stated  in 
said  petition.  It  Is  alleged  that  the  said  V.  £1. 
Sams  ONitinued  to  act  as  the  agent  of  plain- 
tiff, and  did  oa  May  10, 1915.  make  and  enter 
into  a  further  contract  of  agency,  in  writ- 
ing, with  the  plaintiff,  by  the  terms  of  which 
be  agreed  and  promised: 

"To  act  as  local  agent  for  pUintiff  in  Semi- 
nole county,  Oklahoma,  In  procuring  nrdm  for 
fruit  and  ornamental  trees,  shraba,  plants  and 
all  nursery  products  and  stodE,  to  ob^  .Inatruc- 
d<m8  of  said  Ince  Nursery  Company,  to  have 
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•n  ordm  aigiwd  io  a  Intftol  flumaer  .and  send 
Hune  to  nid  lace  KarMcr  Gonpany  at  tbe  end 
of  «ai^  week  •  •  •  and  to  pa;  tbe  said  Ince 
Nuraary  Company  for  each  stock  in  cash  of  tbe 
first  money  collected  on  delivery  of  such  etock 
or  within  sixty  days  from  the  date  each  stock 
was  delivered  to  tbe  depot  at  Lawrence,  Kansas, 
at  the  prices  on  price  list  attached  hereto  and 
made  a  i>art  of  said  contract." 

And  It  is  farther  all^^  that  the  said  V.  B. 
Sams,  acting  as  the  agent  of  said  company 
and  pursaant  to  the  terma  and  conditions 
of  said  bond,  to  act  as  such  agent  of  the 
plaintiff  coo^iany'from  time  to  time,  did,  in 
the  fall  of  1915,  obtain  orders  for  said  plain- 
tiff amounting  to  the  sum  of  $385.00  retail 
price  to  costomers  of  plaintiff,  and  delivered 
said  stock  to  such  customers  and  collected 
from  them,  before  Jatinary  1,  1016,  and  that 
by  the  terms  of  said  contract  9120.86  net  of 
said  sum  belonged  to  said  plaintiff,  which 
was  to  be  paid  to  It  In  cash  of  the  first  mon- 
ey collected  on  delivery  of  said  stock  or 
within  60  days  from  the  date  of  delivery  at 
Lawrmce,  tmt  that  said  V.  B.  Sams  as  such 
agent  converted  said  money  beloi^lng  to 
plalnttfT  to  his  own  use  and  has  at  all  times 
failed  and  refused  to  pay  same  t{>  plaintiff ; 
end  thereafter  ^aintlff  filed  a  suit  against 
said  T.  E.  -Sams,  as  their  agent,  in  the  jus- 
tice court  of  the  town  of  Wew(^,  Okl.,  for 
tbe  sum  of  $120.80,  and  obtained  a  Judgment 
for  said  sum,  with  interest  from  that  date. 

It  Is  further  alleged  that  by  the  terms  and 
conditions  of  said  bond  the  sureties  tiiereon 
are  bound  and  liable  to  pay  plaintiff  the  sum 
of  said  Judgment,  wMtdi  said  V.  B.  Bruu  has 
converted  to  hla  own  ose. 

To  this  ilietlttoD  the  defendante  filed  a  de- 
nrorrer,  which  was  by  the  codrt  overruled; 
and  Umeafter  said  defenduta  filed  tbetc  an- 
swer to  said  petltlcat.  danyliig  eadi  allega- 
tloa  tbeieof,  and  all^i^  that  all  of  tbe 
claims  and  demands  of 'said  plaintiff,  aa  aet 
fbrtb  in  said  petition,  have  been  fully  paid 
and  discharged  by  the  defendant  T.  E.  Sams. 

To  this  answer  tbe  idalntlff  filed  a  r^ly 
of  genml  denial. 

On  Febmary  20,  lftl7,  the  canae  came  on 
dtdy  fior  trtal  upon  die  issue  Joined,  and  the 
evidence  ma  taeaid. 

Daring  tbe  ^^eognaa  of  the  trial,  It  wab 
sttpnlated  and  admitted  all  of  the  defmd-. 
ants  that  the  said  defendant  V.  B.  Sams  was 
indebted  to  the  plaintiff  In  tbe  sum  of  tOBJQO, 
apw  tbe  matters  set  forth  In  the  first  cause 
of  acUai  of  plaintiff's  petttioa;  and  at  the 
cilose  of  tbe  evidence  the  cases  was  with- 
drawn from  tbe  Jury  and  anhnittted  to  tbe 
court  for  dediEdoai,  and  <ni  the  27th  day  of 
Harcb,  1017,  the  eonrt  rendered  Judgment 
for  plaintiff  npoa  tbe  first  cause  of  action  In 
its  petition  tor  the  mm  of  968.S0,  and  Inter- 
est and  costs,  and  In  flavor  of  the  defendants 
end  against  the  plaintiff  upon  tbe  seciHid 
cause  of  actum. 


Tb9  plaintiff  company  has  appealed  here 
tnm  that  part  of  tbe  Judgmmt  whldi  denied 
It  recovery  up<n  the  secoDd  cause  of  action 
upon  tbe  theory  that,  Inaamucb  as  the  de* 
fendants  below  filed  a  genwal  denial  and  a 
plea  of  payment,  the  execution  <jt  the  bond 
and  tbe  fact  of  tbe  agmcy  by  Y.  E.  Sams 
for  tbe  company  were  admitted,  and,  Inas- 
much as  tbe  evldrace  clearly  established  a 
deftitcatlon  under  the  terms  of  the  bond  and 
the  contract,  and  the  plea  of  payment  not 
having  been  established.  It  was  entitled  to 
Judgment  thereon ;  and  It  Is  e^eclally  urged 
here  that.  Inasmuch  aa  tbe  execution  of  this 
bond  and  the  agency  stood  admitted  by  the 
failure  of  tbe  defendants  in  error  to  deny 
the  same  under  oath,  the  only  issue  which 
the  lower  court  could  have  tried  under  the 
pleading  was  the  one  of  payment ;  and  inas- 
much as  the  evidence  falls  to  show  or  to  es- 
tablish payment  In  any  way  whatever  of  the 
amount  of  $127.16,  for  which  Judgment  has 
been  asked  In  favor  of  tbe  company  against 
Sams,  the  Judgment  should  be  reversed. 

The  bond  here  was  executed  on  the  7th  of 
October,  1913,  and  the  conditions  of  said 
bond  were  as  fbllows: 

"Whereas,  the  above  bonnden  Y.  B.  Sams  is 
desirous  of  engaging  from  time  to  time  in  the 
aervicee  of  said  Ince  Nursery  Company  as  Its 
agent,  in  the  basinesa  of  selling,  delivering  and 
settling  for  nursery  stock  and  collecting  notes 
and  accounts  taken  or  made  on  account  of 
norsery  stock  sold:  Now  therefore,  tbe  condi- 
tion of  this  oUigatlon  la  such*  that  if  tbe  said 
V.  R  Sams  rii&ll  and  does  at  any  and  all  times 
while  In  the  employment  of  said  Ince  Nursery 
Company  faithfully  perform  and  discharge  all 
the  duties  and  obligations  thereby  imposed  upon 
him  and  render  to  said  Ince  Nursery  Company 
true  and  faithful  service,  according  to  tbe  best 
of  his  aUIity,  and  shall  and  does  promptly  on 
demand,  deliver  to  said  Ince  Nursery  Company 
all  property,  and  pay  over  to  said  Ince  Nursery 
Company  all  money  which  shall  or  may  be  In 
hia  hands  belonging  to  said  Ince  Nnrsery  Com- 
pany or  which  may  be  due  from  him  to  said 
Ince  Nursery  Company  on  account  of  the  tmsi* 
nesB  of  said  agency,  then  this  obligation  to  be 
void ;  otherwise  of  full  force  and  virtue.** 

[1]  This  iMmd  contains  no  Undtattons  as  to 
time,  but  seems  to  contemplate  a  general  li- 
ability vpm  tile  part  of  tbe  obligors  to  the 
obligee  for  tbe  fidtbfal  performance  of  his 
duties  as  ttie  agent  of  tbe  company,  and  it  is 
apparoit  upm  Its  face  that  bis  sorrtoes  were 
not  to  be  limited  to  any  particular  seasoi^ 
tmt  the  b«ul  was  Intended  to  cover  tiie  teltta- 
fal  perfonnance  of  bis  oUlgaUons  and  duties 
from  time  to  time,  without  reference  to  any 
particular  contract  whatever. 

Under  the  issues,  tiioi,  the  only  question  to 
be  tried  was  that  of  paynimt;  and  the  evi- 
dence here  clearly  fhUs  to  establlafa  payment 
in  whole  or  in  part. 

Under  section  4700,  Revised  Laws  of  1010, 
and  under  tbe  r^eated  decisions  of  this 
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ooort  tn  tbe  fonowlng  casea:  Okla.  City  r. 
Sanndera,  46  Okl.  1,  147  Paa  1191;  Long  T. 
Sbepard,  36  OkL  489,  180  Pac.  181;  Tate 
V.  Stone,  86  Okl.  369. 130  Pac.  296 ;  Ft.  Smith 
&  W.  B.  Oo.  T.  Solsbereer  et  al.,  88  OU.  40, 
181  Pac.  1078;  Owen  v.  U.  3.  Surety  Co.,  38 
Old.  123, 131  Pac.  1091— the  execution  of  this 
bond  and  the  fact  of  agency  is  admitted  by 
failure  to  Amy  xmAa  oath  the  allegallcHLB 
In  the  petition. 

[2]  In  Hlgglna  r.  Street,  19  Okl.  42.  92  Pac. 
155,  and  Wlnton  r.  Myers.  8  Okl.  421,  58  Pac. 
634,  payment  Is  a  matter  of  defKise  and  must 
be  pleaded  and  proved  by  him  who  daims  It, 
and  that  being  tb9  only  Issue  raised  by  these 
pleadings  as  they  now  are,  and  the  evidence 
falling  totally  to  establish  the  same  in  whole 
or  In  part,  the  judgment  of  the  lower  court 
la  therefore  reversed,  and  this  canse  ronand- 
ed  for  a  new  trlaL 

r 
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OUBNN.  Sheriff,  v.  ROBEIBTSON  et  aL  ' 
{No.  9348.) 

(Suiureme  Court  of  Oklahoma.   Jan.  13,  1919. 
Rehearing  Denied  Jan.  18, 1919^ 

(SytlabiM  hy  the  Court.) 

BxKCunoN  <^=>262— Shkbiff'b  Sale  or  Oha^ 
TEL8— Title  and  Pubohaskk. 
A  purchaser  at  a  BherifTB  sale  of  diatt^ 
does  not  take  title  to  a  qwdflc  artide  that  was 
not  included  in  the  notice  of  sale  and  not  actual- 
ly sold  by  the  sheriff  at  ttie  sale  of  flie  otiier 
proper^  levied  tm,  althong^  said  article  was  In- 
dnded  in  the  levy. 

Gommlsslottm*  Opinion,  Division  Na  3L 
Error  from  Dlatrlct  Court,  Marshall  Coun- 
ty;  Jesse  M.  Hatdiett,  Judge. 

Action  by  A.  M.  Robertson  and  others 
against  John  Glenn,  as  sheriff.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  remanded  for  a  new  trial. 

J.  O.  BUnter,  of  Madlll,  for  plaintiff  Ini 
error. 

Rider  ft  Burt,  of  Madlll,  tar  defeodants  In 

error. 

STEWART,  a  On  Bfarcb  27,  lAie;  plain- 
tifC  in  mor,  as  sherUT  of  Marshall  county, 
tf  virtue  of  a  writ  of  execution,  levied  upra 
certain  pnuneconsly  described  arflDdes  of 
property  as  btf  (mglng  to  the  executUm  debtor, 
Marshall  County  Publisbing  Comfftany,  a 
corporation.  On  the  same  day  the  defendants 
in  error  Imraght  an  actUm  In  tbe  district 
court  against  the  dmlff  for  the  recovery 
of  tl»  property,  setting  op  title  thereto,  at 
Uie  same  time  InstltntUig  replevin  iwoceed- 


Wkl. 

ings  for.fbe  taunedlate  poasesskm  fhefWdC. 
The  defendants  in  errm  attempted  to  abew 
title  Iqr  vlrtoe  at  a  purcbase  at  a  BberUTs  aale 
had  oa  February  18,  1918,  pursuant  to  an 
execution  In  anothra  case  against  the  Mar* 
shall  County  Publishing  Company.  The 
plaintiff  in  error  eonteaided  that,  while  cer- 
tain prop^ty  of  the  corporatbm  shown  In  the 
sherUTs  notice  of  sale  was  duly  sold  on  Feb- 
ruary 18,  1913,  the  particular  pnq>erty  In- 
volved In  the  preeoit  case  was  not  soid.  The 
defendants  In  uror  <Aered  testimony  showing 
posaoaaion  of  the  property  from  the  date  of 
the  aberilFs  sal^  hut  did  pot  plei^  advise 
possession  and  the  statute  of  limitation. 
After  the  introduction  of  evidraice^  bowevo*, 
the  record  ahows  the  following  agreement 
dictated  by  the  court: 

"It  Is  agreed  that  this  case  may  be  sabmttted 
to  the  jury  on  all  proper  issues  save  the  Ques- 
tion of  Umltati(m,  and  that  the  court  shall  later 
determine  whether  the  pl^tiff  haa  tiUe  to  the 

prop^ty  by  limitation." 

The  lOaintiit  In  errw  having  demurred  to 
the  evidence  and  the  defutdants  in  error 
having  made  a  motion  for  an  instructed  y&- 
diet,  the  demurrer  and  the  moticm  were  over- 
ruled, witl^  receptions,  and  the  cause  was  by 
the  court  submitted  to  the  Jury  on  two  ques- 
tions: (1)  As  to  whether  or  not  the  property 
waa  included  in  the  sfaerlff'a  sale  of  Feb- 
ruary 18,  1913 ;  as  to  whether  or  not  any 
of  the  pn^rty  had  been  purcbaaed  by  the 
defendants  In  error  after  the  sheriff's  sale 
from  other  sources.  The  Jury  returned  a 
vwdict  for  the  defnidants  in  error,  upon 
which  the  court  rendered  judgment.  Tb» 
plaintiff  In  error  haa  duly  apiieatod. 

The  court  embraced  In  its  cliarge  to  the 
Jury  the  following  InstmctiMu: 

"Now,  in  pairing  upon  whrther  or  not  fUs 
pn^wrty  was  soM  at  that  time,  yon  will  take 
into  considerBtion  all  of  the  evideaos  which 
lias  been  introduced,  but  the  presumption  Is  that 
the  property  mentioned  in  the  sheriff's  return 
on  the  execution  at  that  time  was  sold  at  tbat 
execution  sale.  That  is  prima  facie  proof,  and 
the  burden  would  be  on  the  defendant  In  tliis 
case  to  show  by  a  fair  preponderance  of  the 
evidence  that  the  return  of  the  sh^fl  of  tbat 
sate  on  Febmry  18,  191S,  was  not  correct. 
On  the  othv  hand,  of  coms^  if  you  find  tbat 
all  or  a  part  of  the  property  involved  in  this 
suit  has  been  purchased  by  the  various  owners 
of  this  printiag  establishment  since  that  sale  in 
February,  1013,  then  you  would  have  to  find  for 
the  plaintiff  for  such  as  has  been  bou^t,  because 
In  no  event  did  that  ever  become  ^e  property 
of  the  old  Marshall  County  Publishing  Com- 
pany, and  therefore  the  riinlff  wonM  tutve  no 
ri^t  to  levy  upon  it" 

To  miKtort  tlie  claim  of  tttile  axliliig  flram 
the  sheriff's  sale,  the  defendants  in  error 
rely  jxpon  tiia  zetom  of  tte  aherlll^  which 
return,  as  Introduced  In  civldaiicey  after  nam- 
ing many  artldes  ot  proptx^  levied  upon 
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not  ladvdlng  the  property  now  In  queatUm, 

farther  recites: 

"AH  owned  by  the  Marshall  County  Publish- 
ins  Company,  a  oorporationi  and  levied  upon  all 
other  property  in  said  baUdng  h**"**!*"!  to 
■aid  company,  and  thereafter  published  a  notice 
of  the  sale  of  the  soods  and  chattda,  specially 
toentioned  above,  in  the  Marshall  Couuty  News- 
Democrat,  for  two  consecutive  weeks,  as  pro- 
vided by  law,  and  the  first  publication  was  ten 
days  before  the  sale,  and  posted  two  notices  In 
the  township  where  said  goods  were  located  and 
were  to  be  sold,  to  wit,  one  notice  at  front  of 
the  courthouse.  In  Madill,  OkL,  and  one  notice 
in  the  poet  offlce  building,  in  plain  view  in 
Hadill,  Okl.,  and  proof  said  publication  is 
placed  on  file  tn  this  ease,  and  a  true  copy  of 
tbe  notice  of  sale,  as  posted  as  aforesaid,  is 
hereto  attadied,  marked  'Bixhibit  A'  and  made 
a  part  hereof ;  that  in  pursuance  of  this  execu- 
tion, the  levy  made  and  the  notices  published 
and  posted.  I  offered  said  goods  and  chattels 
described  in  said  notice  for  sale,  for  cash,  to 
the  highest  and  best  bidder,  as  provided  by  said 
notices  and  as  prorided  by  law,  In  front  <rf  tb» 
eoortbonae,  betwaoi  tlie  hoars  of  2  p.  n.  and  8 
p.  m.  on  the  18th  day  of  February,  1918 ;  that 
at  said  time  and  place  I  sold  said  goods  and 
chattels  to  Geo.  L.  Sneed,  subject  to  the  mort- 
gages and  other  liens  and  fncumbranees  against 
the  same,  for  tiie  conridwation  ot  $1,- 
806.  •  • 

The  notioe.  ot  sale  was  Introduced  In  evi- 
dence, and  describes  the  property  to  be  sold, 
bat  does  not  either  spedflcally  or  by  In- 
£er»ce  include  the  pn^erty  vbldi  is  tbe 
subject  of  the  present  litigation,  there  beii^ 
no  general  or  qiedflc  terms  nsed  to  cover 
any  other  property  than  that  particularly 
described.  The  deftodimts  hi  error  derive 
tbsAr  dilet  omsolatlon  from  the  veAlage 
of  the  sherlfFs  retam.  In  which  It  Is  stated 
Oiat  he  "loried  upon  all  other  pnverty  in 
said  bnlldlng,"  eta  In  tbe  motlcHi  for  new 
trial,  by  way  of  nenriy  dlaoonred  evidence^ 
tbe  plaintiff  in  iKTor  seeks  to  show  that  the 
word  "othei^'  Is  a  forgery;  that  the  word 
"aaid"  was  erased,  and  the  word  "other"  sub- 
stitated.  Tbe  evidence  submitted  In  connec- 
tlrai  with  the  motion  for  new  trial  does  not 
conriDce  us  conclusively  tiiat  there  was  a 
forgery.  However,  we  do  not  think  the  claim 
of  forgery  material  in  disposing  of  the  case. 
There  la  evidence  that  the  property  Involved 
was  In  the  building  at  tbe  time  of  tbe  levy, 
but  the  sherifTs  return,  as  It  now  standB, 
at  most  would  only  tend  to  show  that  the 
sheriff  Included  the  same  in  the  levy.  The 
return  does  not  even  hint  that  any  property 
was  sold  except  that  mentioned  in  the  notice 
of  sale,  but  does  show  that  tbe  sheriff  caused 
poUlshed  notice  of  sole  of  the  goods  and 
chattels  specially  mentioned  to  be  given,  and 
that  be  sold  the  goods  and  chattels  "desorlbed 
In  said  notice  of  sale"  at  tbe  time  and  place 
advertised.  It  is  conceded  by  both  parties 
that  tbe  notice  of  sale  did  not  include  the 
property  now  Invi^Ted,  but  raily  the  proper^ 


whldi  was  spedflcally  dsKrlbed  In  the  re- 
turn. Just  how  It  happued  that  the  learned 
court  submitted  sndl  Issue  to  the  Jury  passes 
our  comprdiectBlon.  In  so  far  as  any  title 
derived  from  the  dierUTs  sale  to  tbe  proper* 
ty  now  in  UUgatlon  ts  cuicemed.  there  was 
no  issue  to  submit  to  the  Jury,  the  evidence 
crfEend  by  the  plaintiff  ezclii^jag  tiie  theory 
that  the  same  was  ladnded  In  the  sheriff's 
sale. 

l%e  witness  OoaUey  is  the  only  person  who 
tMtlfled  to  any  of  the  property  involved  b^ng 
pnrdiased  fldnce  tbe  sheriff's  sale  trwa  other 
sources.  He  stated  in  general  that  part  of 
it  was  owned  Iqr  the  Marshall  County  Pub- 
lishing Company  at  ttie  time  of  the  sale  and 
part  of  it  had  been  bought  afterwards  from 
other  sources  1^  ttie  defMdants  tn  oror,  but 
h6  was  not  able  to  mention  any  of  the  arti- 
cles so  purchased,  merely  giving  his  <vinion 
based,  as  be  claimed,  on  the  fact  that  he  knew 
of  other  articles  of  like  character  bedng  after^ 
wards  bought.  On  cross-examlnatlfm  he  ad- 
mitted that  he  did  not  know  whether  or  not 
any  of  the  "spedflc  stuff,"  to  use  bis  «pres- 
slon,  levied  npcm  by  the  sheriff  in  the  case 
at  bar,  was  so  purduuAd.  The  point  is  not 
snlously  urged  by  tbe  defHidants  in  error, 
and  there  was  no  eTlden<»  wbatever  upon 
which  to  submit  such  Issue  to  the  jury. 

The  trial  court  did  not  pass  upon  the  ques- 
tion of  limitation  as  agreed  upon  by  the  par- 
ties, but  based  Its  Judgment,  as  shown  by  tbe 
Journal  entry,  upon  the  verdict  of  the  Juiy^ 
to  whom  tbe  question  of  adverse  possession 
and  limitation  was  not  submitted.  The  ver- 
dict and  Judgment  rendered  thereon  was 
clearly  erroneous,  because  not  supported 
evidence,  and  because  of  erroneous  Instruo- 
tlons  given  by  tbe  court  As  this  error  must 
work  a  revo^,  it  Is  not  necessary  to  pass 
upoD  other  questions  raised. 

The  cause  is  reversed  and  remanded  for 
a  new  trial. 

PBR  OUBIAM.  Adopted  in  whole. 


FIRST  NAT.  BANK  OF  OLABBMORB  r. 

STALUNGS  et  al.  (No.  0181.) 

(Supreme  Court  of  Oklahoma.   Nov.  19,  1918. 
Rehearing  Denied  Jan.  21,  1919.) 

(BvUabua  by  Me  Court} 

BiLus  AKD  Notes  4s>369— Cakbubs 
Dbaft  with  Bill  or  Lading  Attachbd— 
Title  to  Goods— Title  to  Pbocebds. 
Where  the  drawer  ot  a  sight  draft,  with  bill 
of  lading  attached,  Indorses  the  same  and  de- 
livers  it  to  the  bank  in  regular  course  of  busi- 
ness and  reeeives  credit  for  the  amount  thereof, 
which  is  cbetted  out  tJie  f<dk>wing  day,  audi 
transaction  opetatss  to  pass  the  title  to  tbt 
pnqwrty  called  for  Iv  t^  hill  ot  lading  to  the 
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bank,  and  where  raeh  bank  forwards  the  draft 
to  its  cwrespondent  at  the  place  where  the 
drawee  resides  for  collection,  and  the  same  is 
presented  and  paid,  the  proceeds  of  tiie  draft  be- 
longs to  the  forwarding  bank. 

Oommisslotiers'  Opinion,  IHvlslon  Na  2. 
Error  from  District  Court,  Pittsburg  Coun- 
ty; R.  W.  Higghis,  Jndge. 

Action  by  Thomas  J.  Stalllngs  and  Davis 
iStaUings,  doing  business  under  the  name  of 
StalllDgs  ft  Son,  against  the  Claremore  Mill 
&  Elevator  Company,  In  whidi  the  First  Na- 
tional Bank  of  Claremore  intervened.  Judg- 
ment fdr  plaintlfls  against  defendant  and  In- 
tervener, and  the  Intervener  brings  error. 
Reversed  and  remanded,  with  directions  to 
wter  Judgmoit  Cor  Interrmer. 

Harris,  Howard  A  Nowlin,  of  Oklahoma 
City,  and  H.  Tom  Klght,  of  Claremore,  tot 
plaintiff  in  error. 

W.  J.  Hulsey,  of  Hartahmme^  fw  defend- 
ants in  error. 

OAiaKAlTH.  C  Stalltngs  &  Son,  meiv 
chants  at  Hartshome,  Pittsburg  county,  Okl., 
commenced  an  action  in  the  superior  court 
ftf  Pittsburg  county  against  tlie  Claremore 
Mill  ft  Elevator  Company,  a  d<xnestic  cor- 
poration with  principal  office  at  Claremore, 
in  Rogers  county,  Old..  aUeglng  that  the  de- 
fendant was  indebted  to  them  in  damages  by 
reason  of  the  breach  of  contract  for  the  stalp- 
meot  of  mill  products  fat  the  snm  of  H2o, 
alleging  that  the  defendant  was  a  nonresl- 
Awt  of  the  county,  and  filed  an  affidavit  of 
garnishment  against  the  First  National 
Bank  of  Hartshome,  alleging  that  it  was  the 
custodian  of  funds  belonging  to  the  defend- 
ant. SummtHis  was  issued  for  the  defendant 
and  service  thereof  made  in  Rogers  county. 
The  First  National  Bank  of  Claremore  Inter- 
vened in  the  action  and  alleged  that  it  was 
the  owner  of  the  funds  garnished  and  that 
same  did  not  belong  to  the  defmdant 

Issue  was  joined,  and  the  cause  was  trans- 
ferred to  the  district  court,  and,  a  jury  being 
waived,  the  cause  was  submitted  to  the  court 
on  two  Questions: 

Jblrst  Whether  or  not  the  moneiy  twld  by 
the  garnishee  belonged  to  the  intervener  or 
to  the  defendant  at  the  time  of  the  service  of 
gamisbment  oa  September  16,  1913. 

Second.  If  it  was  found  that  the  money  be- 
longed to  the  Intervener,  whether  or  not  the 
court  had  Jurisdiction  in  the  case  under  the 
pleadings  filed. 

At  the  close  of  the  evld^ce  and  the  argu- 
ment, the  court,  without  making  any  q>eciflc 
findings  of  fact,  found  that  the  intervraer 
should  take  nothing  by  reason  of  its  plea  of 
Intervention,  and  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  directed  that  the 


funds  held  the  gamldunent  be  paid  Into 
court 

The  Intarener  appealed  and  urges  a  re- 
versal of  die  Judgment  on  the  pnund  that 
the  court  ored  as  a  matter  of  law  in  failing 
to  find  that  the  funds  In  controversy  belong- 
ed to  the  In^rener.  There  ts  no  controv^^ 
as  to  the  law  between  the  conns^  In  this 
case,  but  there  is  a  slight  dlsagreonent  as  to 
the  facts.  The  defendant  in  error  nmtends 
that,  this  being  a  law  case,  the  facts  were 
submitted  to  the  court  for  determination, 
and  that  the  finding,  being  supported  by  the 
evidence,  Is  conclusive  and  not  subject  to  re- 
view; that,  the  court  having  found  that  the 
money  In  controversy  belongs  to  the  defend- 
ant and  not  to  the  Intervoiw,  Oiat  finding  la 
final. 

It  is  contended  on  behalf  of  the  plaintiff  In 
error  that,  as  a  matter  of  fact,  the  court  did 
not  so  find,  and  that.  If  suc^  finding  was 
actually  made,  it  Is  not  supported  by  the  evl- 
dence  and  should  for  that  reason  be  set  aside. 
It  does  not  appear  from  the  record,  otiier 
than  by  inference,  that  the  court  made  any 
finding  on  the  question  of  tact  submitted  to 
it,  namely,  as  to  the  owno-shlp  of  the  mon- 
ey in  controversy. 

The  facts  disclosed  by  the  evidence  were, 
in  brief,  as  follows: 

That  the  Claremore  Mill  ft  Elevator  Com- 
pany, the  defendant  below,  was  a  customer 
of  the  First  Natlonai  Bank  of  Claremore,  the 
intervener;  that  on  the  8th  day  of  October, 
1913,  the  miU  company  presented  to  the  bank 
a  draft  for  $420  drawn  on  gtallings  ft  Son  at 
Uartshome,  to  whldb  was  attached  a  bill 
of  lading  Issued  by  the  railroad  company  for 
the  shipment  of  certain  mill  products  from 
Claremore  to  Hartsoorne  for  delivery  to  Stal* 
lliws  ft  8<Hi,  drawees  the  draft;  that  the 
bank  gave  the  mill  company  credit  on  its  ac- 
count tot  the  face  of  the  draft,  and  aa  the 
day  following  the  mill  company  chedced  the 
money  out  of  the  bank  and  had  an  overdraft 
amounting  to  several  hundred  doUars,  and 
that  Its  account  from  that  date  to  the  16th 
day  of  October,  when  the  garnishment  sum- 
mons was  served  on  the  Hartshome  Bank, 
was  overdrawn;  that  the  bank  forwarded 
the  draft  to  the  First  National  Bank  of  Harts- 
home  for  collection  and  remittance  to  It; 
that  the  draft  was  paid  by  the  payees  when 
presented,  but  before  the  proceeds  thereof 
were  remitted  to  the  forwarding  bank  at 
Claremore,  the  garnishment  summons  was 
served  upon  the  bank  at  Hartshome;  that 
the  money  in  controversy  was  the  proceeds 
of  the  draft  so  drawn  and  forwarded. 

It  is  contended  on  btiialf  of  the  plaintiff 
in  errcnr  that,  under  these  facts,  the  Interven- 
er as  a  matter  of  law  was  the  purchaser  of 
said  draft  in  due  course,  and  that  the  title 
to  the  property  described  in  the  bill  of  lad- 
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lug  passed  to  It,  and  that  t&e  proceeds  of  the 
draft  belonged  to  It;  that  the  Jndgment  of 
the  trial  court  la  not  supported  by  the  evi- 
deace  and  Is  contrary  to  law  and  should  be  va- 
cated and  Jndgmat  directed  to  be  »tered  In 
Its  favor. 

It  Is  admitted  In  the  brl^  of  the  defendant 
In  error  that  the  law  ai^cable  and  control- 
ling was  announced  by  the  Supreme  Oourt  of 
the  Territory  In  Morrison  ft  Co.  t.  Farmers' 
ft  Mendiantfi*  Bank  of  Iam  Angeles,  9  Okl. 
697,  60  Pac.  273,  and  was  followed  and  af- 
firmed by  this  court  In  Forbes  v.  First  Na- 
tional Bank  of  Bnid,  21  OkL  206.  95  Faa  785; 
Wood  T.  StldOe  et  al^  S8  OkL  {192,  128  Pac. 
1062;  State  National  Bank  Oklahoma 
City  T.  wood.  43  Okl.  261,  142  Pac.  1002; 
Harsh  miL  ft  Grain  Co.  t.  Guaran^  State 
Bank  of  Ardmore,  ITl  Pac  1122,  L.  B.  A. 
1918D,  70i 

Under  the  law  aa  announced  In  ttieae  deci- 
sions, the  judgmmt  «f  the  trial  conrt  can- 
not be  sustained. 

An  examination  of  the  facts  coDvinces  us 
that  the  finding  of  the  trial  court,  if  In  fact 
lie  made  such  finding,  finds  no  support  in  the 
evidence,  and  a  consideration  of  the  law  ap- 
plicable constrains  us  to  hold  that  the  mon- 
ey in  controversy  belonged  to  the  First  Na- 
tional Bank  of  Claremore,  and  that  the  judg- 
ment of  the  trial  court  to  the  contrary  was 
error.  We  therefore  conclude  that  the  Judg- 
ment aK>ealed  from  should  be  vacated,  and 
the  cause  remanded  to  the  trial  court,  with 
directions  to  enter  Jodgment  In  iaror  of  the 
Intervener  for  tiu  fonds  In  controTeray  and 
for  Its  costs. 

mat  OUBIAM,  Adopted  In  wlioleb 


ItBWHAN  et  al.  r.  WABNDR-OUINLAN 
ASPHAI/r  CO.  at  aL   (No.  962&) 

(Supreme  Court  of  OklahtHaa.  Dee.  81,  1918.> 

(8yUah«4  by  »«  Oourt.) 
"L  IfuinciPAi.  GoBPORATions     «Es»48i(l)  — 

StBXBT    lUPaOVEVENT   —    ASBBSSliinTB  — 

IISOUZ.ABITT— PaESUlCFTIOIt . 
Proceedings  of  a  mnnidpai  corporation  or- 
dering street  improvements  and  making  assess- 
ments to  pay  for  same  are  presumed  to  be 
r^ular,  and  the  burden  is  niran  the  one  attack: 
ing  the  legality  oi  sndi  assessments  to  show  Ir- 
regidarlty  in  radk  proceedfaigs. 

2.  Mdnicifal  Cobpobations  <8=>495— Assksb- 
MEST  roB  Stbebt  Impeovement— Benmits 

— GON'CI.UBIVENES8  OF  DeTEBUIR ATION . 

Whether  lots  abutting  on  a  street  improve- 
ment an  benefited  to  the  amouBt  of  the  assesa- 
nunt  levied  against  sndi  Ibta  Is  a  legislative 


qneslion.  nd,  having  been  determined  by  Oe 
legislative  power  of  the  tUtr  in  r^pilar  prO' 
eeedings,  is  condurive  in  an  action  to  enjoin 
the  collection  of  the  assessments  on  tiiie  ground 
that  the  cost  exceeds  the  benefits. 

Error  from  District  Court,  Garfield  Coun- 
ty; J.  C.  Bobberts,  Judge. 

Acti(m  for  injunction  by  B.  ID.  Newman  and 
others  against  Wamer-Qulnlan  Asphalt  Com- 
pany  and  others.  Judgment  for  def«idaots, 
denying  the  injunction,  and  plaintiffs  bring 
error.  Afilrmed. 

John  C.  Moore^  of  Bnid,  for  plaintiffs  in' 
error. 

McEeever  &  Moore,  ot  Enid,  for  defend- 
ants  in  error. 

OWEN,  J.  This  action  was  Instituted  by 
plaintiffs  to  errOT,  In  the  district  court  of 
Garfield  county,  to  mjoln  the  collection  of 
certain  paving  assessments  in  the  dty  of 
Enid.  Judgment  was  for  the  defendants  de- 
nying  the  injunction. 

Two  reasons  are  urged  for  reversing  the 
judgment  of  the  conrt  below:  First,  that 
proof  of  the  publication  of  the  initial  resolu- 
tion for  paving  was  Insufficient,  in  failing 
to  show  that  It  was  published  in  a  newspaper 
of  g«iera1  drculatlon  in  the  city  of  Enid,  and 
which  paper  had  been  published  for  S2  con- 
secutive weeks;  second,  that  the  court  erred 
In  not  permltthig  the  plaintlfrs  to  prove  that 
the  asse8sm«it  against  the  lots  was  out  of 
proportion  to  the  benefits  received. 

It  was  admitted  that  the  Initial  resolution 
was  published  In  the  Einid  Dally  Eagle.  The 
burden  was  upon  the  plaintiff  to  establish 
the  Insnffldency  of  the  publication.  The 
only  proof  offered  by  plaintiffs  was  the  afflda* 
vit  of  publication  made  by  the  publisher  and 
filed  with  the  dty  authorities  as  part  of  die 
tmprovemrat  proceedings,  and  which,  in  anb- 
stance,  stated  the  initial  resolution  was  pub- 
lished In  the  Enid  Dally  Eagle,  a  dally  nemh 
paper  pnUlshed  at  Enid,  in  Garfield  county, 
Oklahoma,  and  of  graeral  drcolatton  in  the 
county  and  Btate,  and  that  the  notice  was 
published  in  the  regnlar  edition  for  6  con- 
secutive  issues,  naming  the  dates  of  pnUIca- 
tion.  This  affidavit  did  not  state  that  the 
paper  had  been  published  for  52  consecntiTe 
weeks. 

[1,2]  Counsel  urge  that  the  failure  to  make 
such  statement  was  equivalent  to  a  positive 
statement  that  it  had  not  berai  puUidied  for 
that  period,  as  tlie  statute  requires.  We  do 
not  agree  with  this  constractton.  The  pro- 
ceedings of  the  city  authorltieB,  making  street 
improvements  ,  and  assessing  and  levying  tax- 
es to  pay  for  same,  are  j^esumed  to  be  reg- 
ular, and  the  introduction  of  this  affidavit 
failed  to  meet  the  burdm  upon  the  plaintiffs, 
attadting  the  regularity  of  the  assessment. 
This  question  was  presented  in  the  case  of 
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Bawlliu  et  aL  T.  Wanui^Qaliilaa  AqdiBlt 
Go.  et  aL,  174  Fbc  620,  and  decided  against 
this  oontentloo,  fcAlowlng  the  caiefl  of  Beirr 
T.  City  of  Stniwater.  49  OkL  560,  103  Pac. 
870,  and  Board  of  (bounty  Oom'n  Tleld,  1^ 
Pac  733.  To  tbe  aame  dteet  la  the  case  of 
Arnold  T.  Glt7  of  St.  Dodge,  111  Iowa.  162, 
82  N.  W.  496. 

The  qnesUon  preeented  nndw  flie  seoood 
proposition  nrged  by  j^alstUb  In  error  was 
alBo  presented  in  BawBna  v.  Wamer^lnlan 
Asphalt  Co.,  supra,  and  decided  against  that 
ctmtentlon,  fbllowing  tiie  cases  ot  OkL  Ky. 
■Ca  T.  Sernns  Fav.  Co.,  170  Pa&  216;  City 
of  Chlckasha  t.  OrBrien,  160  Pac.  282;  Alley 
T.  City  of  Muskogee,  68  Ofcl.  2S0, 166  Pac.  816; 
M.,  K.  &  T.  By.  Co.  T.  City  of  Tnlsa,  46  Okl. 
B82,  145  Paa  898. 

Adhering  to  the  rale  announced  in  these 
cases,  the  Judgment  <tf  Ona  Iowa  court  is 
afllrmed. 

All  the  Justices  concur. 


CROSSLIN  at  aL  T.  WARNISR-QTTIMIiAN 
ASPHAI/T  CO.  et  aL  (No.  8792.) 

(Supreme  Court  of  Oklahoma.   Dee.  81,  ms.) 
(SifUahua  ttr  tke  Court.) 

1.  MUNICIFAI,  COSPOBATXONS  «S>297— STBEBT 
IhFBOTEUKNT— RBBOIiimOR— TOB  BX' 
IfONaTKANOB. 

The  mayor  and  coandl  of  a  city  of  the  first 
claes  were  not  deprived  of  JarisdictloD  to  pro- 
ceed with  the  improvement  of  a  street  of  the 
city  for  which  a  special  tax  was  to  be  levied 
under  chapter  10,  art.  1.  S.  L.  1907-08,  p.  166. 
under  a  re8oluti<m  duly  pabllslied  declaring  such 
improvement  necessary,  by  protest  in  writing 
by  the  owners  of  more  than  one-half  In  area  of 
the  land  liable  to  assessmeot,  unless  such  writ- 
ten protest  was  filed  with  the  clerk  of  said  dty 
within  15  days  after  the  last  publication  of  sucb 
resolution. 

2.  MUNIOIPAI.  COBFOSATIORS  4s»100,  444  — 

City  Clebk— Joubnal  BnTBna— Imfbotx- 

HENT  FBOCBEDiNas— Statute. 
Section  822.  (3omp.  L.  1900  (section  663,  R. 
L.  1910),  and  section  824,  Comp.  L.  1909  (sec- 
tion 664,  B.  Ll  1910),  requiring  the  dty  clerk 
to  keep  a  journal  in  which  shall  be  recorded  all 
proceedings  of  the  dt7  council,  and  to  wter  on 
the  journal  the  vote  on  the  final  passage  of  ordi- 
nances taken  by  yeas  and  nays,  are  directory; 
and  the  failure  of  the  city  derk  to  record  up- 
on his  journal  the  proceedings  of  the  council 
had  in  passing  an  ordinance  levying  a  special 
assessment  on  lots  and  tracts  of  land  abutting 
on  a  street,  to  pay  for  the  improvement  of  same, 
and  to  record  on  the  journal  the  action  of  the 
mayor  and  coundl  appointing  a  time  for  holding 
a  session  by  them  to  hear  complaints  and  ob- 
jecUtms  concerning  tiie  appraisement  and  appor- 
tionment, as  reported  by  the  appraisers,  does 
not  invalidate  sndi  ordinance  or  action  at  the 
mayor  and  coundl. 


8.  HUNX0I7AX.  COBPOSAXIOVB  <-J115,  S18C9— 
StBXST  IlCPROVEUENTfr— YAOATIOH    OW  AB- 
BESSMENT— GBOUNDB. 
That  a  dty  paid  a  paving  contractor  more 
than  the  amount  provided  in  his  contract,  if  ille- 
gal at  all,  is  an  irregularity  and  not  a  jurisdic- 
tional defect;  and  a  suit  cannot  be  maintain- 
ed to  set  aside  an  assessment  on  the  ground  that 
the  amount  Indudes  such  excessive  paymmt, 
when  commenced  more  than  60  days  after  the 
pBssage  of  the  oi- Jinance  making  the  final  assess- 
ment. Section  7,  art  3«  c.  10^  S.  I*  1907-08^  p. 
176  (section  644.  B.  L.  1910). 

£3rror  fmn  District  Ooart,  Oarfidd  Coon- 
ty;  James  B.  CulUsoD,  Judg& 

Action  for  injunctioa  by  W.  H  Crosslin 
and  others  against  the  Wamer-Quinlan  As- 
phalt Company  and  ottierBi  in'  whidi  tbe 
Flnt  Natimal  Bank  of  Oereland  was  SohieU 
as  a  defendant.  Judgmoit  for  defMdants, 
and  plalntifFs  bring  error.  Affirmed. 

John  O.  Moore,  of  Enid,  for  plaintUts  In 
error. 

McKeevw  &  Moor^  of  Bold,  for  defend- 
ants in  errOT. 

MILBY,  J.  This  action  was  commenced  on 
the  9th  day  of  December,  1914,  by  the  plain- 
tiff in  error  Wm.  B.  Crosslin,  as  ptalntlCF  in 
the  court  below,  against  the  defendants  In 
error,  except  the  First  National  Bank  of 
Clev^and,  as  defendants  therein,  to  enjoin 
the  collection  of  a  certain  special  assessmmt 
levied  Tvursuant  to  chapter  10,  S.  L.  1907-06, 
p.  166,  as  amended- by  article  1,  c.  7,  S.  L. 
1909,  p.  131,  against  a  lot  or  parcel  of  land 
belonging  to  him.  frwting  and  abutting  on 
East  Main  street  In  the  city  of  Bnld,  Okl., 
to  pay  the  cost  of  the  Improvunent  of  said 
street  The  other  plalntlfrs  in  error,  being 
severally  the  owners  of  other  lots  and  pieces 
of  land  abutting  on  said  street  were  from 
time  to  time  by  leave  of  court  permitted  to 
Join  In  the  action  as  plaintiffs.  The  First 
National  Bank  of  Cleveland,  being  the  ovra- 
er  of  the  street  improvement  bonds  Issued  by 
the  city  and'  payable  solely  from  the  assess- 
ments levied  upon  the  lots  and  tracts  of  land 
benefited  by  said  Improvement  Joined  as  de- 
fendant in  the  court  below.  After  Issue 
Joined,  there  was  a  trial  to  the  court,  results 
ing  In  dectaltm  and  final  Judgment  in  favor 
of  tbe  defendants,  from  whl<4i  the  i^alntlCTs 
below  prosecute  error  to  this  court  The  va- 
lidity of  the  assessment  was  assailed  by  the 
plalBtJUTs  In  error  In  the  court  below  upon 
many  grounds,  some  of  whidi  are  not  urged 
In  this  court 

[1]  Of  the  questltms  raised  and  argued  here, 
the  first  which  we  shall  notice  Is  that  the 
dty  did  not  acquire  jurisdiction  to  Improve 
the  street  to  be  paid  for  by  spedal  assess- 
ments against  the  lots  and  tracts  of  land 
Abutting  thereon  and  benefited  thereby.  Sec- 
tion 2  of  tbe  act  provldea: 


^sFor  attar  eases  see  lams  toplo  sad  KBY-NUMBBK  la  aU  Ksy-Nunbarad  DIgesto  sad  ladsxss 
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"When  the  mayor  and  conndl  shall  deem  it 
necenary  to  grade,  pave,  macadamise,  ffutter, 
ctrb,  drain  or  otherwlH  improve  any  street, 
aT«iiie»  alley,  or  lane,  or  any  part  thereof,  with- 
in the  limita  td  the  city  for  which  a  special  tax 
la  to  be  levied  as  her^n  provided  aaid  mayor  and 
council  Bhall,  by  resolution,  declare  Ba(di  work 
or  improvement  necessary  to  be  done,  and  such 
resolutioQ  shall  be  published  in  six  consecatlre 
ismea  of  a  dally  newspaper,  or  two  consecutive 
issues  of  a  weekly  newspaper  published  and 
baring  a  general  drcalation  within  such  city; 
and  U  the  owners  of  more  than  <Hie-bal£  in  area 
of  the  land  liable  to  aasessment  to  pay  lor  such 
improvement  of  any  such  hl^way  shall  not, 
within  fifteen  days  after  the  last  publication  of 
such  resoIotioD,  file  with  (he  clerk  of  said  city 
their  protest  in  writing  against  such  improve- 
ment, then  the  mayor  and  conncil'  shall  have 
power  to  cause  snch  improvement  to  be  nmdeand 
to  contract  therefor  and  to  levy  aasesnnvitB  as 
herein  provided.  •  • 

It  appears  frmn  the  record  that  aa  Decem- 
ber 11,  1908,  the  resolution  of  neceestlT  to 
grade,  pare,  curb,  gutter,  and  drain  and 
otherwise  improve  Ualn  street  from  the 
east  line  of  Tbiid  street  to  the  east  line 
of  Twelfth  street.  In  the  dtr  of  Dnld,  was 
regularly  passed  by  the  council  and  ap- 
proved by  the  mayor.  It  furCher  appears 
that  this  resolution  was  pubUidied  in  the 
Enid  Dally  Bagle.  a  dally  newwaper  pob- 
llshed  and  having  general  drcnlatlon  with- 
in that  city^  Cor  six  regular  conaeeutive 
issues  exdosive  of  Sundays  and  holidays, 
and  due  proof  was  made  thweof;  the  first 
publication  being  made  on  the  22d  day  of 
Deconber,  XBOe,  and  flu  last  on  the  2ath  day 
of  December,  1906. 

It  seems  that  the  plalntifTs  in  error  do  not 
now  questlw  the  sufficiency  of  the  resolu- 
tion so  passed,  or  the  pubUcattim  thereof. 
It  is  their  claim,  however,  that  the  ownors 
of  more  than  one-half  In  area  of  the  land 
liable  to  aseesBment  to  pay  for  eacb  improve' 
ment  filed  a  protest  In  writing  against  the 
same.  WUle  by  section  4  of  the  act  It  is 
provided  that  after  the  expiratlmi  of  the 
time  for  objection  or  protest  of  the  property 
owners,  If  no  sufficient  protest  be  filed,  the 
mayor  and  council  shall  adopt  a  reaolutitHi 
reciting  that  no  such  protest  has  been  filed 
and  expressing  the  determination  of  the 
conndl  to  proceed  with  the  improvement, 
eta,  and  a  resolutltm  was  passed  by  the  said 
council  of  the  dty  of  Enid  on  September, 
17,  1009,  reciting  that  no  protests  against 
the  improvement  had  been  filed,  which  was 
publisbed  oa  the  2lBt  and  2Sth  days  of  Octo-' 
b«-,  1908,  in  the  Enid  Bventa,  a  weekly  news- 
paper of  general  circulation  in  that  dty,  yet 
it  seems  that  such  finding  by  the  council  Is 
not  condusive  and  may  be  attadud  col- 
laterally. Berry  v.  City  of  SUUwater,  4» 
Okl.  560,  153  Pac.  870. 

Uuch  of  the  testimony  at  the  trial  was  di- 
rected to  tlw  question  of  whether  a  protest 
had  bem  filed.  Th*  ort^nal*  If  any,  filed 


with  the  dty  dertt,  was  not  produced,  and  tt 
was  cmtended  by  the  plaintiffs  that  the  same 
had  been  lost  or  made  away  with.  We  have 
examined  all  of  the  evidence  with  care,  and, 
while  Oiere  is  considerable  evidence  tending 
to  show  that  two  or  more  protests  were  drcn- 
lated  and  signed  by  various  owners  of  prop- 
erty abutting  on  the  proposed  Improv^eut 
some  time  between  the  publication  of  the 
Initial  resolution  and  the  letting  of  the  con- 
tract, one  witness  fixing  the  time  when  he 
drculated  a  protest  as  being  in  the  last  days 
of  Deconber.  1906,  and  the  early  days  of 
January,  1900,  and  while  there  is  some  evi- 
dence tending  to  show  that  a  meeting  was 
held  by  the  dty  council,  at  which  many  of 
the  Protestants  were  prcsCTt  and  their  pro- 
tests considered,  yet  we  have  been  unable  to 
find,  and  counsel  tw  plaintUfs  in  errw  in 
their  brief  faU  to  call  attentim  to  any  evi- 
dence tending  to  show  that  a  suffldent  pro- 
test, or  Indeed  that  any  protest  at  all,  was 
filed  within  IS  days  after  the  last  pubUca- 
tlMk  of  the  resolution.  On  the  other  hand,  a 
protest  signed  by  proputy  owners  against 
the  improvement  of  a  part  of  the  street  here 
Involved  and  other  streets,  directed  agalntC 
a  prior  remlntlon  of  necessity  passed  June 
21, 1007,  was  produced  at  the  trial,  and  Oxere 
is  evidence  whliA  tends  to  show  that  this  la 
the  protest  which  the  witnesses  for  plalntdUfs 
had  in  mind  and  that  no  protest  was  circu- 
lated and  filed  under  the  resolution  of  De- 
cember U,  1906.  Manifestly,  the  council 
was  not  deprived  of  Jurisdiction  to  proceed 
with  the  cmtemplated  improvement  by  a 
protest  filed  more  than  15  days  after  the  last 
publication  of  the  resolutlMi,  or  me  previ- 
ously filed  and  directed  to  a  prior  resolution. 
Having  found  generally  tor  the  defendants, 
the  trial  court  necessarily  found  that  a  time- 
ly or  snffldent  protest  was  not  ffied  by  the 
intq;>erty  ownras  and  on  the  state  of  llie 
record,  we  cannot  disturb  the  same. 

[1]  The  next  contention  of  the  plalotifFs 
in  error  Is  that  the  assessment  is  invalid  for 
tlie  reason  that  the  Journal  kept  by  the  dty 
deric  does  not  show  the  final  passage  of  the 
assessing  ordinance  as  required  by  section 
822,  Comp.  L.  1909,  section  553,  R.  U  1010. 
The  ordinance  In  question  appears  in  the  or- 
dinance book  kept  by  the  dty  clerk  pursuant 
to  section  828,  Comp.  li.  1909,  section  656,  R. 
L.  1910,  with  a  note  appended  thereto  stat- 
ing that  it  was  passed  June  13,  1910.  This 
ordinance  was  numbered  No.  721.  Beference 
to  the  Journal  k^t  by  the  dty  derk  of  the 
proceedings  of  the  coimcll  of  that  date  shows 
that 'an  ordinance  tjf  that  number  was  con- 
sidered and  regularly  passed  by  the  council ; 
but  at  (me  place.  In  the  Journal  of  the  pro- 
ceedings, the  title  of  the  ordinance  as  read 
is  recited  to  be,  "An  ordinance  defining  cruel- 
ty to  animals,  providing  penalties  for  viola- 
tion thereof,"  etc.  An  ordinance  bearing  this 
title  anpeara  in  the  ordinance  book  as  No. 
721H>  which  appears  to  hav*  ben  passed 
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«i  June  20, 1010.  Tb»  dty  cteric  at  the  time 
tesUfled  tbat  he  manoruKla  of  the  pro- 
ceedings of  tb»  coQDcU  team  whldi  tb%  Jodp- 
nalB  wen  eubaeqaaitly  written  ap  by  an  as- 
sistant, and  tliat  originally  tbe  ordinance  de- 
fining cruelty  to  animals,  throogh  overslgbt, 
was  given  the  number  721,  the  same  as  the 
assessing  ordinance,  and  that.  In  writing  up 
Uie  journals  tst  the  meeting  of  June  18th,  his 
assletant  mistook  his  reference  to  ordinance 
No.  721  In  his  memorandum  made  at  the 
time  for  the  ordinance  defining  cmtity  to 
animals  while  the  proceeding  was  actually 
had  with  reference  to  the  ordinance  levying 
tbe  assessment  Tba  plalntlffa  In  &xoe  In- 
sist th9,t,  notwithstanding  this  e^lanatlm, 
the  Journal  falls  to  dlsdose  tlut  the  assess- 
ing ordinance  was  read  and  ctmgldered  by 
sections  at  a  public  meeting  of  the  council, 
and  the  vote  on  Us  final  passage  by  yeas  and 
nays,  and  that  for  this  reason  the  tndlnance 
Is  void.  With  this  contention  we  do  not 
agree.  U  It  should  be  assumed  that  the 
derk  had  failed  to  eater  oa  the  Joomal  the 
yea  and  nay  Tote  on  the  final  passage  <tf  the 
ordinance^  sodi  fUlure  would  not  InTalldate 
the  same.  Sectlm  822,  Oonqi.  U  1909,  being 
section  668,  B.  U  1910^  and  sectloD  824. 
Oomp.  U  1909,  being  eectton  664,  a  L.  1910, 
making  it  the  duty  of  ttie  derk  to  ke^  the 
Journal  and  to  eater  tbweln  the  yea  and  nay 
vote  on  the  final  passage  of  ordinances,  are 
directory,  and  the  iUlure  of  the  dty  derk 
80  to  do  does  not  Invalidate  such  ordinance. 
Marth  T.  aty  of  Kingfisher.  22  Okl.  602,  9S 
Paa  480,  18  L.  R.  A.  (N.  S.)  1238;  Rogers, 
Oo.  Tre&s.,  T.  Bass  &  Harbour  Oo.,  108  ^c. 
212.  After  an  examination  of  the  ^tlre  recs 
ord,  we  are  satisfied  that  the  finding  of  the 
trial  court  that  a  majority  of  the  members 
of  tbe  dty  council  voted  in  favor  of  the  or^ 
dlnance,  and  tbat  the  same  was  legally 
adopted  and  approved,  Is  aoppMrted  by  the 
wdght  of  the  evidence. 

It  Is  further  contoided  by  tbe  plalntlfla 
In  error  that  the  amtract  price  exceeds  the 
estimate  of  cost  submitted  by  the  engineer 
with  the  plans  and  specificatl<ms,  and  that 
the  contract  Is  therefore  void  and  the  assess- 
ment to  pay  the  contract  price  Is  Invalid. 
It  appears  ^m  the  record  that  an  estimate 
of  costs  was  submitted  by  the  engineer  with 
the  plans  and  spedQcaUons,  and  that  due 
advertisement  was  made  for  bids  to  furnish 
the  material  and  perform  the  work  in  ac- 
cordance with  such  [dans  and  specifications, 
l^e  cost  as  estimated  by  the  engineer  was 
$61,019.80.  Ibe  Wamer-Qulnlan  Asphalt 
Oompany  submitted  a  bid  of  ftf ,162.87.*  and 
the  contract  was  awarded  to  th^  for  that 
sum  as  the  lowest  and  best  Udder.  It  does 
not  appear  that  that  portion  of  secdon  4  of 
tbe  act,  providing  that  the  "ctmtract  shall 
In  no  case  exceed  the  estimate  of  the  cost 
submitted-  by  the  engineer  with  the  plans 
and  spedflcatlons^"  was  violated,  and  hence 
tlie  luAdlng  in  Momnr  t.  Barber  Amhalt 


Paving  27  OU.  247.  lU  Fftc.  196;  has 
no  application. 

It  Is  farther  contoided  by  pUIntUEs  In  er^ 
ror  that  Ou  assessmoit  Is  Invalid  because 
the  mayor  and  coundl  at  no  time  app<^ted 
a  time  for  bidding  a  session  on  a  day  fixed 
by  them  to  hear  any  CMupIalnts  or  objec- 
tions that  mig^t  be  made  concerning  the 
appraisMuent  and  apportionmeat  of  the  cost 
of  ttie  ImnnrovoDent  to  these  lots  or  tracts 
of  land  abutting  tberetm.  It  Is  provided  In 
8ectl(»i  6  of  the  act  that— 

"When  said  report  (of  the  appraisers)  shall 
have  been  ho  returned,  the  mayor  and  council 
shall  appoint  a  time  for  holding  a  session  on 
some  day  to  be  fixed  by  them  to  bear  any  com- 
plaints ohjecttona  that  may  be  made  eoa- 
cemlng  the  appraisement  and  apportionment  as 
to  any  of  su^  lots  or  tracts  of  land,  and  nsOioe 
of  such  session  shall  be  published  by  the  dty 
derk  in  five  successive  issues  of  a  daily  news- 
paper, or  two  issues  of  a  weekly  newspaper  pub- 
lished and  of  general  drculatton  in  said  dty, 
and  the  time  fixed  for  said  hearing  shall  be  not 
less  than  five  nor  more  than  ten  days  from  the 
last  publication.** 

A  proper  notice  ot  a  meeting  to  bear  cnn- 
plalnts  and  abjections  to  the  appraisemrat 
and  apportionment  to  be  bdd  on  the  2d  day 
of  June,  1910,  at  10  o^dock  a.  m.,  was  duly 
published  in  the  Snid  EagLe,  a  dally  news- 
paper publldied  and  In  general  drculation 
In  said  dty  for  six  ocmsecattve  Issnee;  tbe 
first  pnUlcaOon  being  on  the  19tta  day  of 
May,  JSIO,  and  ttie  last  on  tbe  26th  day  of 
May,  1910.  Tbe  journals  kept  by  tiw  dty 
clerk  diow  that  a  meeting  was  hdd  on  ttie 
date  m«iU(Hied  in  the  notice,  and  that  at  a 
subeequent  meeting,  hdd  on  Jane  10th.  a 
formal  resolution  was  passed  confirming  ttke 
report  of  the  appraisers.  Few  reasms  al- 
ready stated,  the  Act  that  the  journals  do 
not  show  that  ttie  mayor  and  ooundl  ttum- 
selvea  flixed  the  time  of  ttie  meeting  is  not 
fataL  niia  trial  court  was  evidently  satis- 
fied that  ttie  time  for  hddlng  the  sesslMi 
was  regularly  fixed,  and  we  cannot  say  that 
same  is  against  the  wdght  of  the  evldencfc 

[1]  ^nie  next  amtoition  of  the  plaintiffs 
in  error  Is  tliat  the  total  asseasmoit  is  exces- 
sive, and  indndes  improper  Items.  As  stat- 
ed before,  the  contract  price  for  the  Im- 
prov^ent  was  |49,162.87,  which  appears  to 
have  been  for  a  pavement  36  feet  wide; 
snbseqnentiy,  the  width  of  tbe  pavement  was 
increased  40  feet  Tbe  rescdutlon  anpoini- 
Ing  appraisers  redtes  that  the  coat  of  the 
Improvement,  including  all  expenses  Inddent 
thereto,  In  addition  to  the  c<mtract  price, 
had  bem  definitely  ascertained  and  fixed  In 
the  sum  of  (56,706.25,  whldi  was  the  total 
amount  assessed  against  tbe  property  abut- 
ting on  the  Improvement  Plaintiffs  in  error 
contend  that  this  excess  of  $7,663.38  ol  the 
total  cost  over  the  contract  price  was  to  pay 
for  the  exXie  wldtti  of  6  feet,  and  that  the 
BssHosment  mweCne  ma  IllegaL    It  brnm 
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been  Impossible  for  as  to  determine  from 
the  record  what  Items  are  Included  In  this 
amount  of  |7,663^.  By  sectloD  6  of  the 
act,  the  assessment  Is  authorized,  not 
only  for  the  contract  price  of  the  work  and 
muLerlals,  but  for  the  entire  cost  of  the  Im- 
proremeDt,  which  shall  Include  all  other  ex- 
penses Incurred  by  the  dty  Inddeut  to  said 
Improvements,  In  addition  to  the  contract 
price.  We  are  unable  to  say  from  an  ex- 
amination of  the  record  that  any  Illegal  or 
Improper  Items  were  included  In  the  amount 
flsf^essed.  But,  In  any  event,  this  actlCHi  hav- 
ing been  commenced  more  than  60  days  after 
the  passage  of  the  ordinance  making  the 
final  assessment,  the  validity  of  the  same 
cBDUot  be  questioned  on  the  ground  that  the 
dty  paid  the  contractor  more  than  the 
amount  provided  in  the  contract  and  Includ- 
ed the  same  In  the  assessment  Section  7, 
c.  10,  S.  L.  1907-08,  p,  176;  section  644,  R. 
U  1910.  Such  would  be  an  irregularity  and 
not  a  Jurisdictional  defect.  Shultz  v.  Rltt«- 
bosch,  38  Okl.  478,  134  Pac.  961;  Grler  v. 
Kramer,  162  Pac.  490. 

We  have  considered  all  other  contentlws 
of  the  plalntiffa  In  error  and  flnd  no  merit 
therein. 

The  judgment  of  the  trial  court  Is  nfflnned. 

All  the  Justices  concur,  except  TURNER 
and  BRETT,  JJ.,  absent  and  not  participat- 
ing. 


JACOBS  V.  STATB.    (No.  A-2747.) 

(Criminal  Court  of  Appeals  of  Oktahoma. 
Jan.  15,  1€19.) 

fStfOdbuB  &tf  th«  CtmrlJ 
Sale  or  iHToxicA-mfa  LxquoBfl. 

Syllabus  the  same  as  In  No.  A.-SSS1,  Proc- 
tor V.  State,  176  Pac.  771. 

Appeal  ftom  District  Court,  Tulsa  County ; 
W.  J.  Campbell,  Sperial  Judge. 

Louis  Jacobs  was  convicted  of  keeping  a 
^ce  for  sale  of  Intoxicating  liquors,  and  ap- 
peals. Reversed. 

Paul  At1%  of  Tnlia.  tor  ^alntUE  In  error. 
R.  HcUillan,  Asst  Atty.  Gen.,  for  the  State. 

OAIjBRAITH,  Special  Judge.  The  plaln- 
ttff  hi  error  was  convicted  of  keeping  a  i^oe 


with  the  Intention  and  for  the  purpose  oC 
selling  Intoxicating  liquors,  and  'was  sentenc- 
ed to  be  confined  In  the  county  Jail  of  Tulsa 
county  for  a  period  of  30  'days  and  to  pay  a 
due  of  VOOO,  under  section  4,  &  26,  Sess.  Laws 
1913. 

This  case  involves  the  same  Issues  as  the 
case  of  Proctor  v.  State,  176  Paa  771,  decid- 
ed this  term,  and  le  controlled  thereby.  For 
the  reasons  set  out  In  that  opinion,  the  Judg- 
moit  appealed  from  is  reversed. 

VOYLE,  P.  and  ARMSTRONG.  J.,  con- 
cur. 


BOND  T.  STATE.    (No.  A-2806.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  16,  1919.) 

(ByUabua  by  the  Court.) 
Sau  or  Irtoxioatinq  Liquor. 

Syllabus  the  same  as  in  Na  A-2381,  Piee- 
tor  V.  State,  176  Pac  771. 

An>eal  from  District  Court,  Garfield  Coun- 
ty ;  James  B.  ColUson,  Jadge;. 

B.  H,  Bond  was  convicted  of  keeping  a 
place  for  the  sale  of  intoxicating  liquors,  and 
appeals.  Reversed. 

H.  J.  Sturgla,  of  Bnld.  for  plaintiff  In  er- 
ror. 

R.  McMillan,  Asst  Atty.  Gen.,  for  the  Statfc 

GALBRAITH,  Special  Judge.  Plaintiff  in 
error  was  convicted  of  keeping  a  place  with 
the  Intention  and  for  the  purpose  of  selling 
Intoxicating  Uquoxa,  and  was  sentenced  to  be 
confined  in  the  county  jail  of  Oarfleld  county 
for  a  period  of  SO  days  and  to  pay  a  fine  of 
(50,  under  aectlon  4,  c.  26,  Session  Laws 
1813. 

This  ease  Involvea  the  same  Issues  as  the 
case  of  Proctor  v.  State,  176  Pac.  771,  de- 
cided this  term,  and  i«  controlled  thereby. 
For  the  reasons  set  out  in  that  opinion,  the 
Judgment  appealed  from  is  reversed. 

DOYLE,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 
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PORTER  T.  STATE.    (No.  A-2844.) 

(Criminal  Coart  of  lAppeals  of  Oklahoma.  Feb. 
15,  1919.) 

Appeal  from  District  Court,  Love  Coun- 
ty; W.  F.  Freeman,  Judge. 

J.  P.  Porter  was  convicted  of  a  felony,  and 
he  appeals.  Reversed. 

J.  G.  Graham  and  T.  Witkins.  both  of 
Marietta,  for  plalntUf  In  error. 

The  Attorney  General  and  R^  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  PleintUr  In  error.  J.  P. 
Porter,  was  convicted  on  a  diarge  tiiat  he 
did  keep  a  place  1^  miles  north  of  the  town 
of  Orr,  Love  connty,  with  the  intent  and 
purpose  of  selling  intoxicating  liquors,  and 
bis  punishment  was  fixed  at  one  year  In  the 
penitentiary.  To  rerarse  the  judgment  ren- 
dered on  the  verdict,  an  appeal  was  per- 
fected. 

This  is  a  prosecution  under  section  4,  c 
26.  Session  Laws  1913,  which  provlsltm  of 

the  statute  was.  In  the  case  of  Proctor  v. 
State,  15  Okl.  Cr.  — ,  176  Pac.  771,  held 
unconstitutional  and  void.  For  the  reasons 
stated  in  the  opinion  In  the  Proctor  Case, 
the  Judgment  is  reversed. 


GORDON  V.  STATE.    (No.  A-2807.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
11,  1919.) 

Appeal  from  District  Court,  Carter  Coun- 
ty; W.  P.  Freeman,  Judge. 

George  Gordon  was  convicted  of  keeping  a 
place  for  the  sale  of  intoxicating  liquors,  and 
appeals.  Reversed. 

J.  H.  Mathers,  of  Ardmore,  and  Wm. 
Pfeiffer,  of  Oklahoma  City,  tor  plaintlflt  In 
error. 

The  Attorney  General  and  R.  McMillan, 
Asst  Atty.  Gen.,  for  the  Stete. 

PER  CURIAM.  The  plalntifl  in  error  was 
convicted  in  the  district  conrt  of  Carter 
county  on  an  Information  charglnc  that  be 
did  keep  a  place  In  the  town  of  Wert,  known 
as  the  "Bed  Front  Cigar  Store,"  with  the 
felonious  intention  and  purpose  of  selling 
intoxicating  liquors,  and  in  accordance  with 
the  verdict  of  the  jury  was  sentenced  to  be 
confined  in  the  county  Jail  for  80  days  and 
to  pay  a  fine  of  $60. 

This  prosecution  was  under  section  4  of 
chapter  26,  Session  Laws  1918.  Under  the 
authority  of  Proctor  v.  State,  15  Okl.  Cr. 
• — ;  170  Pac.  771,  holding  said  statute  tm- 
constitutional  and  void,  the  jn^ment  Is  re- 
versed. 


COOK  V.  STATE.    (No.  A-2803.) 

(CrlmlBal  Court  of  Appeals  ot  Oklahoma. 

Jan.  15,  1919.) 

(Bvllabus  bg  the  Court.) 

ElBPIHa  PUCB  FOB  SAUE  Of  IKTOXICATIHO 
L»)U0B. 

Syllabus  the  same  as  in  Na  A-2331,  Proc- 
tor V.  State.  176  Pac.  771. 

Appeal  from  District  Court,  Garfield 
County;  James  B.  CuUlsou,  Judge. 

Walter  Cook  was  convicted  of  keeping  a 
place  for  the  purpose  and  attempt  of  sellins 
Intoxicating  liquors,  and  be  appeals.  Re- 
versed. 

H.  J.  Sturgis,  of  Enid,  for  plaintiff  in  er- 
ror. 

R.  McMillan,  Asst  Atty.  Gen.,  for  the 
Stete. 

GALBBAITH,  Special  Judge.  Plaintiff  In 
error  was  convicted  of  keeping  a  place  with 
the  intention  and  for  the  purpose  of  selling 
Intoxicating  liquors,  and  was  sentenced  to 
be  confined  In  the  penitentiary  for  one  year 
and  to  pay  a  fine  of  $60,  under  section  4, 
c.  26,  Session  Laws  1913. 

This  case  involves  the  same  issues  as  the 
case  of  Proctor  v.  State,  176  Pac.  771,  dedd- 
ed  this  term,  and  Is  controlled  thereby.  For 
the  reasons  set  out  In  that  opinion,  the  Jntife- 
ment  appealed  from  is  reversed. 

DOYLB,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


FORTNER  V.  STATE.    (No.  A-27M.) 

(Criminal  Court  of  Appeals  ol  Oklahoma. 
Jan.  18, 1919.) 

(Syllabus  h»  the  Court.) 
Cbiuinal  Law  «=»1182  — Appeal  — Awism- 

ANCE. 

Where  tbp  guilt  of  the  defendant  is  admit- 
ted in  his  brief,  and  no  prejudicial  errors  are 
therein  pointed  out  or  insiatod  upon,  and  as 
the  only  apparent  object  of  the  appeal  was  to 
secure  a  modification  of  the  sentence,  and  the 
record  failing  to  show  any  Justifiable  groonds 
for  the  exercise  of  the  power  ctmferred  upon 
this  coart  by  section  6003,  Revised  Iaws  1910. 
the  judgment  of  the  trial  court  wi&  he  affirmed. 

Appeal  from  County  Court,  Canadian  Coun- 
ty ;  B.  P.  Forrest,  Judge. 

George  Fortner  was  convicted  of  bavins 
unlawful  possession  of  intoxicating  liquors 
with  the  Intention  of  violating  the  prohlbl- 
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toqr  Uiiiior  lava  of  11d«  state,  and  lie  appeatai 
Affirmed. 

j.  N.  Bobencoi,  ot  El  Benoi  lor  i^Ialiitiir  ta 

error. 

S.  P.  Freeling,  Atty.  Oen.,  and  B.  UcBflllan. 
Asst.  Atty.  Gen.,  for  the  State. 

ARMSTBONO,  J.  The  plaintiff  In  error, 
George  Fortner,  hereinafter  designated  de- 
fendant, was  convicted  of  the  offense  of  nn- 
lawfnlly  having  In  his  possession  intoxicat- 
ing liquors  with  the  Intention  of  seUlng,  bar- 
tering and  otherwise  fDinlshlng  same  con- 
trary to  law,  and  was  convicted  and  sen- 
tenced to  pay  a  fine  in  the  sam  of  $400  and 
costs,  and  to  be  confined  at  bard  labor  In  the 
county  Jail  of  Canadian  county  for  four 
moDths,  and  providing  that  tf  said  fine  of 
1400  and  costs  Is  not  paid,  then  the  defend- 
ant is  to  be  confined  at  hard  labor  in  the  said 
county  jail,  or  upon  the  public  roads  or  any 
pnblic  work  in  which  the  county  is  interested, 
for  an  additional  term  of  1  day  for  each 
dollar  of  said  fine  and  costs  Bforesaid,  and 
tbat  upon  service  of  the  jail  sentence  im- 
posed, the  defendant  may  give  bond  in  doable 
the  amount  of  the  said  fine  and  costs  to  se- 
cure the  payment  of  the  fine  and  costs  with- 
in 80  days  thereafter.  To  reverse  the  Judg- 
ment rendered,  defendant  prosecutes  this 
api>eal. 

The  charging  part  of  the  Information  in 
Uils  case  la  as  foUows: 

"l%at  George  Fortner,  m  or  about  the  1st 
day  of  October,  1915,  at  and  within  the  corvnty 
of  Canadian,  state  of  Oklahoma,  did  then  and 
tbere  willfully  and  unlawfully  have  possession 
of  intoxicating  Ilquon,  to  wit,  whisky  and  beer, 
with  the  intention  of  selling,  bartering,  and 
otherwise  furnishing  the  same,  otmtrary  to  the 
iEorm  of  the  statBtea  in  sudb  cases  made  and 
provided,  and  against  the  peace  and  dignity  of 
the  state." 

The  defendant  demurred  to  the  Informa- 
tion, wbleli  was  overruled  ai^  excepted  to. 

Tlie  nnoontnidicted  evUcsice  U  that  tlw  de- 
fendant was  engaged  in  the  IniBlDeBS  of  sell- 
ing intoxleatlng  liquors  at  the  time  and  place 
averred  In  the  Infcmnatlon,  and  had  a  retail 
liquor  Ucense  from  the  United  States  in  force 
at  the  time  and  dedgnatlng  the  place  lAere 
ssid  budness  was  being  cazried  on  by  the 
deCsndant. 

We  have  carefDlly  consldoed  the  Informa- 
tkn,  and  find  It  sitfBclent,  and  that  the  ovnrt 
did  not  err  in  overmlinff  the  dmrarrer  there- 
to. In  the  printed  brief  of  the  defendant,  his 
gidit  is  practically  admitted,  and  it  la  not 
Inststed  or  pointed  out  that  any  prejudicial 
error  Intervened  in  the  trial. 

It  Is  evident  that  the  only  object  of  this 
Kgipeal  Is  to  secnre  a  modification  of  the  sm- 
tence  Inflicted  on  the  defendant,  and  this  Is 
enphaaUed  by  the  Introduction  of  evidence 
by  the  defendant  as  to  his  age,  condition,  and 


number  of  bis  chUdrco,  which  facts  were  not 
germane  to  any  lasoe  Involved  In  ttds  casek 
and  npon  objection  pn^erly  made  should  not 
have  beoi  admitted  In  evidoice.  The  condi- 
tion of  the  defendant,  the  number  of  his  chil- 
dren dependent  npon  him,  and  the  severity 
of  the  sentence  Imposed  are  proper  matters 
to  in«6tot  in  support  of  executive  dement^, 
but  cannot  be  considered  on  this  aE^)eal. 

The  nndlspnted  evidence  in  this  case,  and 
the  admission  of  the  defendant,  shows  the 
defendant  guilty  of  being  regularly  engaged 
In  the  business  of  unlawfully  selling  intoxi- 
cating liquors,  and  leaves  no  ground  what- 
ever for  the  exercise  by  this  court  of  the 
power  granted  tt  section  6003,  Revised 
Laws,  and  tbenfiCore  this  court  dedlnes  to 
modi^  the  Judgment  rendered. 

The  Judgment  of  the  trial  court  is  affirmed, 

DOYLiD,  P.     and  UATSON,  J.,  concnr. 


THAYER  V.  STATE.    (No.  A-^21.) 

(Criminal  Oonrt  of  Appeals  of  Oklahoma.  Jan.- 
18,  1M».) 


Labcbht  ^»65-Thi!it  or  Aittohobiw— Suf- 
nonnoT  or  Stidbitck. 
la  a  prosecution  for  the  theft  of  an  au- 
tomobile, the  evidence  oonsfdered,  and  laid  suf- 
ficient to  snstain  a  conviction,  and  that  no 
reversible  error  was  committed  on  the  trial. 

Amoeal  from  District  Court,  Oklahoma 
County;  Frank  Uathews,  Judge. 

Earl  Thayer  was  omvicted  of  stealing  an 
automobile,  and  appeals.  Affirmed. 

Prulett,  Snlggs  &  Bums,  of  Oklahoma 
(3ity,  for  plaintiff  In  error. 

The  Attorney  General  and  B.  McMillan, 
Asst  Atty.  Qen..  for  the  SUte. 

DOYLE,  P.  J.  Plaintiff  In  wror.  Earl 
Thayer,  was  convicted,  and  in  accordance 
with  the  verdict  of  the  Jury  was  sentenced 
to  a  term  (tf  2  years*  Imprlsonmeat  in  the 
penitentiary  upon  an  indictment  charging 
the  theft  of  one  Ford  five-passmger  touring 
antomoblle,  from  the  owner,  J.  B.  Sheetws. 
From  tbe  Judgment  rendered  on  the  verdict, 
an  appeal  was  perfected  by  filing  In  this 
conrt  on  April  20,  1918,  a  prtltlm  In  error 
with  case-made.  * 

The  only  assignment  of  error  presented  In 
the  brief  Is  that  the -verdict  of  the  Jury  Is 
not  supported  by  snffidoit  evidmce,  and  Is 
cmtraxy  to  law. 

A  substantial  statement  of  the  testimony 
of  each  witness  who  testified  in  the  case  is 
as  follows: 
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Hie  states  flnt  wttnees,  J.  B.  She^era, 
testified  that  he  lived  In  Oklahoma  Otty,  was 
the  owner  of  a  Ford  antmnobllef  1916  model, 
Xo.  6405-28;  that  on  the  nlg^t  of  June  12, 
IftlT,  he  took' a  big  chain  and  wrapped  it 
around  the  front  axle  and  locked  it  to  a  big 
sycamore  tree  in  front  of  hla  house;  that 
the  car  was  takm  that  night  without  his 
C(Kuent;  that  the  lock  on  the  dialu  had  been 
pried  open;  that  there  were  four  casings  and 
an  Inner  tube  In  the  car;  that  the  car  was 
worth  about  9375 ;  that  the  next  day  he  saw 
a  part  of  it  at  the  police  station;  that  hla 
Initials,  printed  on  both  sides  of  the  car  and 
under  the  front  seat,  had  been  removed 
with  some  kind  of  fluid,  and  the  places 
painted. 

Joe  F.  Braun,  motorcycle  policeman,  tes- 
tified: That  3  o'clock  In  the  morning  of  June 
13th  he  saw  the  defendant  In  the  south  part 
of  town  In  an  automobile,  coming  north,  and 
followed  him  and  called  to  him  to  stop. 
Then  the  defendant  tried  to  pocket  him  be- 
tween the  curbing  and  the  car,  and  he  pulled 
bis  gun  and  ordered  him  to  stop.  The  de- 
fendant said,  "You  don't  think  this  la  a 
stolen  car?"  That  some  automobile  casings, 
inner  tubes,  and  curtains  were  In  the  car. 
That  he  told  the  defendant  he  would  have 
to  walk  to  the  station,  and  the  defendant 
made  a  break  for  his  gun,  and  he  tjj^ld  him: 
"Tou  keep  your  hands  up;  I  don't  want  to 
kill  you."  The  defendant  had  a  gun  stuck 
in  his  waistband,  with  his  suspenders  wrap- 
ped around  the  handle,  and  he  disarmed  him 
and  marched  him  from  Walker  street  to  the 
station.  The  defendant  said:  "l*t  me  talk 
to  you.  I  have  got  a  little  money  here,  and 
I  will  make  you  some  money  and  myself 
some  money" — and  he  told  him,  "Nothing  do- 
ing." That,  meeting  Officer  Youngblood,  be 
directed  blm  to  search  the  defendant,  and 
they  found  a  box  of  shells  and  a  bottle  of 
acid  In  his  pockets. 

Mike  Gonners  testified  that  he  was  a  police 
officer  for  11  years,  knew  the  defendant  for 
7  yeara,  and  with  Officers  Braun  and  Smith 
went  out  in  the  police  car  to  bring  In  the 
Sheefers  car.  They  found  the  tires  off,  the 
tag  number  rolled  up,  and  the  spark  plugs 
out,  and  the  name  on  the  sides  of  the  car 
had  been  erased. 

For  the  defense  Mon  Quick  testified  that  be 
lived  at  Olltown,  bat  was  at  Gns  Anthony's 
on  the  18th  day  of  June,  1917;  left  there  at 


(OU. 

mldn^t;  that  Qv$  AnUiony  drove  np  In  a 
Fwd  car  about  the  time  that  he  left  In  a  car 
that  bad  some  casliwi  in  it,  and  An- 
thony asked  him  to  drive  the  car  to  Jimmie 
Jone^  and  also  to  go  and  see  tJie  d^endant, 
Barl  Thayer;  tttat  he  fotmd  the  defendant 
in  bed. 

On  croas-examination  he  stoted  that  he 
heard  the  next  morning  that  the  d^endant 
was  arrested;  tibat  Mr.  Sheefer^  car  had 
been  stolen  that  night,  and  also  Jlmmle 
Jones'  car. 

Mrs.  Ella  Hodges  testified  that  Mrs.  Ons 
Anthony  was  her  slstar.  and  oa  that  evening 
she  went  riding  with  Mr.  and  Mrs.  Anthony, 
Bill  Webber,  and  the  defendant.  Earl  Thay- 
er, and  his  wife  In  a  car;  that  about  10 
o'clock  the  Thayers  and  Webber  got  out  of 
the  car  at  Thayer's  bouse;  that  that  night 
about  12  o'clock  Gus  Anthony  left  Ms  home 
with  Mon  Quick. 

Mrs.  Anthony  testified  she  was  the  widow 
of  Ous  Anthony,  lived  at  218  West  Oak,  and 
on  the  evening  of  the  13th  her  husband  and 
sister  and  the  defendant,  Thayer,  and  bis 
wife  went  out  riding  In  Jimmie  Jones'  car. 

Mrs.  Thayer,  wife  of  the  defendant,  testi- 
fied that  she  was  out  riding  with  the  party 
the  evening  before  her  husband  was  arrest- 
ed; that  they  returned  home  about  10 
o'clock;  that  that  night  about  12  o'clock  a 
party  called  and  asked  her  husband  to  take 
Jimmie  Jones'  car  back;  that  the  car  was 
at  Qus  Anthony's,  and  her  husband  got  np 
and  went  away. 

Frank  Lewis,  son-in-law  of  the  defendant, 
testified  that  he  was  staying  at  the  defend- 
ant's house  that  nlgbt,  and  about  12  o'clock 
a  party  came  to  the  door,  and  said  Gus  An- 
thony had  sent  him  to  have  the  defendant 
come  and  get  Jimmie  Jones*  car  and  take  it 
home.  The  defendant  did  not  testify. 

We  think  the  foregoing  statement  shows 
that  the  verdict  was  fully  warranted  by  the 
evidence  In  the  case.  When  the  jury  returns 
their  verdict  finding  the  defendant  guilty, 
which  Is  approved  by  the  trial  court,  and 
there  is  evidence  tending  to  support  every 
material  allegation  in  the  Indictment,  the 
conviction  will  not  be  roversed,  in  the  ab- 
sence of  prejudicial  error. 

Finding  no  material  error  ta  the  record, 
the  Judgment  of  tbo  trial  court  Is  afflnnea. 

ABMSTRONO  and  1CAT80N,  33.,  ttincnr. 
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McEEZaGBT  t.  BTATB.    (No.  A-Vrm.) 

(Orimiiial  Oovrt  of  Appeala  of  Oklahoma.  Jan. 

16,*191».) 

fBylUhiu  »tf  ike  Oomt^ 

.Sau  or  Intoxicating  LiIquors. 

SyUaboB  the  same  as  in  A-2331,  Proctor  v. 
State,  176  Pat  771. 

A];^>eal  from  District  Court.  Pottawatomie 
County ;  Cbas.  B.  Wilson,  Jr.,  Judge. 

Charles  IfcKnlgtat  was  convicted  of  keep- 
ing a  jdaoe  for  the  sale  IntoxlcatiDg  Uq- 
nora,  and  anwals.  Berened. 

Ed.  O.  Cassldf  and  Chas.  B.  Dlerker,  botb 
of  Shawnee,  for  plalntlfl  In  error. 

The  Attorney  General  and  B,  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

GAIiBRAITH.  Special  Jndg&  The  plain- 
tlff  In  error  was  convicted  of  keeping  a  place 
with  the  Intention  and  for  the  purpose  of 
selling  intoxicating  llauors,  and  was  sen- 
tenced to  be  confined  for  80  daye  in  the 
connty  ]aU  of  Pottawatomie  county  and  to 
pay  a  fine  of  $500,  under  section  4,  a  26,  Ses- 
sion Laws  1918. 

This  case  Involves  the  same  issuas  as  the 
case  of  Proctor  v.  State,  176  Pac.  771,  decid- 
ed this  term,  and  is  controlled  tber^y.  For 
Oe  leasms  set  out  in  that  osixiiaa,  the  jndg- 
ment  appealed  from  te  tevwsed. 

DOTIA  P.  J.,  and  ABMSTBONO,  oon- 
cnr. 


HABTWBLZi  T.  STAm    (Na  A-288a) 

(Ciiaainal  Court  of  Appeals  of  OklakcmuL  Jan. 
18, 1919^ 

(SyttaTnu  by  the  Court.) 
WiTNXSsas  «s»883,  888— IHFEAOHHSKT— Con- 

TBADIOIOBT  SKAxinCBIIT~G0XJ.AnBKU.  MaT- 


A  witness  may  not  be  impeached  on  any 
matter  collateral  to  the  matter  In  Issne  with  a 
view  to  elicitliig  from  such  witnesi  an  admis- 
■im  at  variance  between  former  statementa 
and  those  testified  to  on  the  trial.  Where,  how- 
ever, the  matter  inquired  about  is  relevant  to 
the  issue  in  the  cause,  and  the  witness  denies 
having  made  a  statement  material  thereto,  such 
statement,  if  contradictory  to  hie  testimony 
(iven  on  tke  trial,  may  be  abown  to  impeach 
Um. 

Appeal  from  XMstrlet  Ooort,  Bryan  County ; 
Jesse  M.  Hatchett,  Judge. 

EJd  Haitwell  was  convicted  of  larceny  of 
Uve  etoct,  and  sentenced  to  serve  two  years 


in  the  state  penitentiary,  and  appeals.  Re- 
versed and  remanded. 

Mf^berren  &  Cbehran  and  Gea  F.  Dedc, 
all  of  Dnrant,  for  plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R.  Mclfll- 
Urn,  Asst  At^.  Gen.,  tot  the  State. 

MATSON,  J.  This  is  an  appeal  from  the 
district  court  of  Bryan  county,  wherein  the 
defendant  was  convicted  of  the  crime  o£  lar- 
ceny of  live  stock,  and  sentenced  to  serve  a 
term  of  two  years  lnH>rla(mmexit  In  the  state 
penltentlaiy. 

Among  other  assignments  of  error  relied 
upon  to  reverse  this  judgment  of  conviction, 
is  the  following:  That  the  court  erred  in 
refusing  to  permit  the  defendant  to  prove 
that  the  witness  F.  B.  Mitchell  had  stated 
to  several  witnesses,  about  the  time  of  the 
disappearance  of  the  Logsden  cow,  that 
that  old  cow  would  not  bother  them  any 
more,  and  In  which  he  said,  "Say,  boys,  you 
haven't  seen  that  old  cow  around  here  late- 
ly, have  you?"  to  which  they  answered,  "No" 
and  to  which  he  relied  that  they  would 
not  see  her  any  more;  "I  have  taken  care 
of  her." 

If  the  proffered  testimony  that  the  wit- 
ness Mltcbdl  had  admitted  to  the  other  vrlt- 
nesses  In  substance  and  effect  that  he  had 
done  away  with  the  cow  that  the  defwdant 
was  alleged  to  have  stolen  was  material  to  the 
Issue  then  being  tried.  It  is  apparent  that  the 
refusal  of  the  trial  court  to  permit  the  Im- 
peachment of  the  witness  Mitchell  on'  this 
subject  was  erroneous.  In  order  to  deter- 
mli^  the  materiality  of  this  proposed  im- 
peaching testimony,  it  is  necessary  to  review 
some  of  the  evidence  affecting  the  issues 
pres^ted. 

The  evidence  on  ^e  part  of  the  state  dis- 
closed that  one  Logsden  was  the  owner  of  a 
dark  brown  cow  about  five  or  six  years  old, 
which  had  been  permitted  to  wander  on  the 
range  In  the  vldnlty  of  the  town  of  Platter, 
In  Bryan  county,  Okl.,  during  the  summer 
of  1915;  that  along  about  the  20th  of  August, 
1916^  said  cow  disappeared,  and  the  owner, 
L<«sden,  <^ered  a  reward  of  |20  for  her  re- 
turn, or.  If  stolen,  for  the  conviction  of  the 
person  who  had  taken  her. 

In  November,  1915,  the  defendant  was 
arrested  and  (^rged  with  the  larceny  of  this 
particular  animal.  His  arrest  was  occasioned 
largely  by  the  disclosures  of  the  witness  F.  B. 
Mitchell,  who  had  theretofore  informed  Logs- 
den that  the  defendant  Hartwell  had  admit- 
ted to  him,  Mitchell,  that  he  had  stolen 
such  cow.  In  addition  to  the  alleged  »tra- 
judldal  confession  of  the  defendant  made 
to  Mitchell,  the  state  also  introduced  evidence 
to  the  effect  that  the  defendant  had  driv^ 
a  cow,  answering  the  description  of  Logs- 
den's  cow,  to  the  dty  of  Durant,  and  had 
there  sold  said  animal  to  a  butcher  for  the 
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mm  of  140,  Qie  trip  baring  been  made  bf 
foot  and  in  tbe  nlsht<lm&  Xhe  facta  and 
cfmimstaucaB  testified  tabr  tba  atattf  a  wt^ 
neeaes,  considered  together  with  the  extra- 
Jodldal  oonfeealon  of  tbe  dtfendant,  are  am- 
ple and  anffldeot  to  aostaln  this  ooayiMon. 

If  tbe  defendant  tnu  not  permitted  to  bare 
the  jury  consider  all  the  evidence  relevant 
to  the  defense  Interposed,  then  that  fair  and 
impartial  trial  wbtdi  was  guaranteed  to 
him  under  the  Omiatitatlmi  and  laws  of 
this  state  was  not  afBmrded.  Uie  defense  In- 
terposed was  twofold:  First,  tbe  defendant 
offered  evidence  to  show  that  the  cow  whl<4i 
he  admitted  to  have  sold  to  the  butdier  in 
Dnrant  waa  an  animal  wbldi  be  bad  obtained 
In  a  trade  from  bis  mother;  seomd,  *ln  order 
to  explain  tbo  absence  of  Logsden's  cow,  he 
also  introduced  evidence  to  diow  that  tbe 
witness  F.  B.  Ultchell  had  Ulc^  ahot  and 
killed  Logsden's  cow  when  trepasdng  vpoa 
his,  Mltdiell's,  com  crop  daring  tbe  summer 
of  1»1S. 

Tbe  trial  court  permitted  tbe  witness 
Mitchell  to  be  cross-examined  as  to  the  sboo^ 
ing  of  Logaden's  cow,  and  also  permitted  said 
witness  to  be  examined  aa  to  his  Interest  In 
obtaining  tbe  reward  offered  tor  the  convic- 
tion of  the  defmdant.  Said  witness  Mitchell 
was  also  cross-examined  as  to  his  statements 
relative  to  havliig  done  away  with  the 
Logsdea  cow,  which  statements  be  denied 
making  at  the  times  and  [daces  and  to  flu 
witnesses  referred  to  in  the  impeacblng  qoes' 
ttODs.  Subsequently  the  defense  introduced 
such  impeaching  witnesses,  and  propounded 
to  than,  in  substance  and  effect,  the  same 
questions  relative  to  tbe  alleged  conversations 
with  Mitchell  concerning  his  having  done 
away  with  tbe  Logsden  cow  which  had  pre- 
vlomdy  been  asked  of  Mltdidl.  Tbe  court 
excluded,  upim  objection  by  the  state,  this 
evidence,  and  couns^  for  the  defoidant  there- 
upon ofEered  to  prove  by  said  witnesses  that 
such  Btatemente  were  made  by  the  witness 
MitfdieU.  at  the  times  and  idaoes  rtferred  to 
in  the  questkm. 

It  has  bem  repeatedly  held  by  Oiis  court 
that  a  witness  may  not  be  impeadied  on  any 
matter  collateral  to  the  matter  In  Issoe  with 
a  view  to  didting  fmn  such  witness  an  ad- 
mis8i<m  at  variance  betweoi  Xormra  state- 
meota  and  those  testified  to  on  tbe  trial. 
Payne  v.  State,  10  OkL  Cr.  314, 186  Faa  202; 
Watson  V.  State,  7  Okl.  Cr.  Sd7,  ISA  Pac.  1101. 

It  Is  equally  true,  however,  that  where 
a  matter  Is  relevant  to  the  issue  in  the  cause, 
and  the  witness  denies  having  made  a  state- 
ment material  thereto,  such  statement,  if 
contradictory  to  his  testimony  given  on  the 
trial,  may  be  shown  to  impeach  Mm. 

In  thl3  case,  the  state  contends  that  this 
is  an  attempt  to  Introduce  In  evid^ce  a 
purported  extrajudicial  confession  made  by 
tbe  witness  Mitchell,  and  that  it  Is  never 
competent  as  a  part  of  tbe  defense  to  in- 
trodvoa  ptool  whldi  baa  for  Its  purpose  tbs 


establishing  of  the  fact  that  some  other  per- 
son has  confessed  tbat  he  has  committed  the 
crime,  and  that  the  defendant  had  nothing 
to  do  therewith,  dtlng.tbe  cases.  Dykes 
States  U  OkL  Gr.  602,  ISO  Pac.  81,  and  WU- 
llams  T.  State,  IS  OkL  Or.  180,  163  Pac  279. 
The  doctrine  established  by  Ibe  dectslMU  in 
tliose  oises  is  not  applicable  to  this.  The' 
purpose  of  oBtering  this  testlmoay  was  to 
Impeach  the  witness  Mitchell  and  to  affect 
his  credibility  h^ore  tbe  Jury.  Said  witness 
was  a  very  In^rtant  witness  for  tbe  state- 
be  was  the  only  witness  who  attempted  to 
detail  any  evidence  showing  aa  admission 
or  conftaslm  od  Oie  part  of  tlie  defendant  to 
the  crime.  He  was  Interested  In  the  collection 
of  the  reward  offered  by  Logsdea  for  the  con- 
viction of  tbe  tbief.  It  was  certainly  cmn- 
petent  for  tbe  defoidant  to  show,  not  only  the 
interest  of  the  witness  Mltdiell  In  hla»  de> 
fendant^s,  conviction,  bat  also  to  diow  to 
tbe  Jury  tbe  fac^  If  it  was  tms^  not  tmly 
that  tbe  witness  Hitdieil  had  diot  the  cow 
that  defendant  was  alibied  to  have  stolen 
(an  overt  act  <m  Ifltdiell^  part),  hot  also 
that  he  admitted,  tm  dUfarant  occasions  along 
about  the  time  tbe  cow  was  alleged  to  have 
been  stolen,  that  he,  Mitdt^,  bad  done 
away  with  her,  and  that  she  would  not  be 
found  bothering  anybody  in  the  fnture.  None 
of  tbe  witnettss  who  testified  to  taavliv  seen 
Mltdiell  «boot  Logsden's  oow  knew  what 
was  the  final  effect  of  sach  shots;  the  only 
evidence  the  defendant  was  able  to  offer  on 
tbe  subject  of  tte  tiBsct  oC  sndi  diets  waa 
the  statements  of  •MH»Tii«>ii,  made  to  these 
witnesses  a  short  time  after  tbe  alleged  shoot- 
ing of  the  oow.  If  Mitchell  had  done  away 
with  the  cow  by  shooting  her,  certainly  the 
defendant  could  not  be  guilty  of  stealing  her, 
and  such  evidence  was  ctHnpetent  to  be  ad- 
mitted to  the  Jury  to  rebut  tbe  presumption 
arldng  from  Mitchell's  testimony  as  to  the 
confession  of  defendant,  and  from  tbe  other 
facts  and  circumstances  testified  to  by  state's 
witnesses.  The  defendant  was  not  compelled 
to  rdy  solely  upon  his  defense  that  the  cow 
sold  by  hhn  in  Dnrant  was  an  entirely  dif- 
ferent c»w  from  that  lost  by  Logadeu,  hat 
he  had  a  right  also  to  present  to  the  jury 
any  drcumstances  which  t^kded  to  explain  or 
account  for  the  loss  of  Logsden'e  cow.  He 
had  a  right,  not  only  to  offer  proof  that 
the  witness  Mitchell  bad  shot  Logsden's 
animal,  but  also  to  follow  up  said  proof  by 
showing,  after  the  witness  Mitchell  had 
denied  It  on  cross-examination,  that  said 
witness  had  admitted  that  he  had  done  away 
with  Logsden's  cow  for  trespassing  upon  hia, 
Mitchell's,  crop. 

We  take  the  view,  therefore,  that  thia 
evldoice  was  material  and  relevant  to  the 
matter  in  Issue  in  this  cause,  and  tbnt  the 
court  erred  in  refusing  to  permit  defendant 
to  Impeach  the  witness  Mitchell  by  showing 
such '  contradictory  statements  and  admls- 
stem.   !Qiis  warn  a  <dosely  Goatertcd  case. 
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The  evidence  given  by  the  defendant  aad 
otber  witnesses  In  his  belmlft  If  bettered  by 
the  jury,  ^tttted  him  to  be  acquitted.  With- 
out the  teetlmony  of  the  witness  MltcbeU  as 
to  the  confession  of  the  defendant  that 
the  cow  he  ac^d  In  Dnrant  was  Logadei^ 
cow,  there  Is  very  IltUe  proof  of  the  identity 
of  the  cow  sold  by  defendant  with  the  one 
lost  by  Logsden,  and  it  Is  apparent  that 
without  the  evidence  of  MltcbeU,  the  Jury 
wonld  haye  very  little  evidence  of  the  fact 
if  it  were  a  fact,  that  the  cow  sold  to  the 
butcher  by  the  def«idant  and  the  one  lost  by 
Logsden  were  <me  and  the  sane  animaL  Tb» 
importance,  therefore,  of  impeaching  the 
witness  Mittihell  by  atatuDents  out  of  court 
variant  to  those  made  In  court,  which  were 
material  to  the  matter  In  issue  In  the  cause, 
ia  very  evident  We  deem  the  error  of  the 
court  in  refusing  to  permit  this  ImpeaChmmt 
to  be  such  as  to  reader  a  nrtfeal  ot  fills 
}udgm^t  compulsory. 

Other  errors  are  OMnplained  ctf,  bat  an 
examination  of  the  record  convinces  the  court 
tttat  the  same  are  withont  snbatantial  merit 

For  tbe  reaaiMia  ateted,  the  lodgmeiit  la 
revwaed,  and  the  cause  remanded. 

VOYUB,  P.  and  ABHSIBONa  3^  oon- 
cor. 


HTaffBRBW  V.  STATE).  (No. 

(Criminal  Court  ot  Appeals  of  Oklahoma. 
Jan.  18, 19ia) 

(8$1Ubiu  hy  <k«  OoitrtJ 
1.  CanciMAi,  Law  «e»1090(8.  14)— Appiaj* 

Mixed  questloas  of  law  and  fact,  involvlns 
mUofs  of  the  trial  court  tm  the  a^aisiibility 
of  evidence  and  falhize  of  the  trial  eeort  to  ful- 
ly taistnict  on  the  law  applicable  to  the  evi- 
dence, can  milj  b«  presented  for  review  on  ap- 
peal by  Incorporating  the  same  into  a  bill  of 
exceptions  or  case-made.  Such  questions  are 
not  presented  for  rfevlew  oQ  appeal  by  tianseiipt 
of  tbe  record  alone. 

3L  Cbdonai.  Law  4sal068<€!HAvrvAj>- Reg- 

OXD — CoWTINUAHCa. 

An  application  for  contfauiaacs  and  the  rul- 
ings thereon  do  not  constitute  a  part  of  the 
record  proper  which  can  be  brought  to  this 
court  for  review  by  transcript. 

8.  CnocnrAL  Law  «=>1090(1)  —  Appkai.  n 
Fkloht  Gasb— Bivbw. 
Where  the  appeal  In  tetany  casaa  la  by 
transcript  of  the  record  alone,  tliia  court  will 
carefully  review  such  transcript  for  any  re- 
versible error  properly  raised  by  sQch  an  ap- 
pealt  this  though  tbe  alleged  errors  presented 
may  be  such  only  aa  are  required  by  statute 
to  be  incorporated  In  a  bill  of  exceptions  or 
case-made. 


.  Appeal  from  EHstrlct  Court,  Pushmataha 
Coun^;  a  B.  Dndl^.  Judge. 

Edward  Hembree  was  convicted  of  murder, 
and  appeals.  AfBrmed. 

S.  B.  Welch,  ot  Antlers,  Baxter  Taylor, 
of  Atoka,  and  Prolett  &  Sntgga,  of  Okla- 
homa City,  for  plaintiff  In  error. 

S.  P.  rreeling,  Atty.  Qen.,  and  B.  McMU- 
lan,  Aast  Aity.  Oea^  for  the  Stata 


MAT90N,  J.  Edward  Hemt»ee  was  In- 
formed against  In  the  district  court  of  Push- 
mataha* county  by  Information  filed  on  the 
13th  day  of  October,  1915,  which  jointly 
charged  the  said  Hembree  and  one  Earl 
i»verld«a  and  one  Floyd  Alkins  with  tbe  mur- 
der on  the  16th  day  of  September,  1916,  In 
said  coon^,  of  one  P.  H.  Heam.  Upon  ap- 
plication, a  severance  was  granted  this  de- 
fendant, and  in  the  month  of  November,  1918^ 
he  was  separate  tried  and  cooTicCed  of  mnr- 
der.  and  his  pnnishment  fixed  at  Impriaon- 
ment  In  the  penitentiary  for  life. 

From  this  Jud^^  of  conviction,  be  has 
appealed  to  this  court,  and  the  appeal  Is 
brought  to  this  court  on  a  transcript  of  tibe 
record  alone.  No  case-made  is  attached  to 
OT  made  a  part  of  the  record  In  thla  court 

rnder  section  5060.  Bevised  Laws  1910,  tbe 
transcript  of  the  record  Is  composed  only 
of  the  following  papers: 

"First  the  indictment  and  a  copy  of  tbe  min- 
utes of  the  plea  or  demurrer;  second,  a  copy  ot 
the  miaotes  of  the  trial,  third,  the  charges 
given  or  refused,  and  the  indorsements,  if  any, 
thereon;  and,  fonrtb,  a  oopy  of  the  Judgment." 
Day  V.  State,  7  OkL  Or.  270,  128  Pae.  436. 

[1]  TtM  first  assignment  of  orror  rdied 
upon  foi*  a  reversal  of  this  iudgmaxt  is  that 
<be  trial  court  ernmeonaly  admitted,  with- 
out giviiv  a  proper  InatructkHi  to  the  Jury,  a 
purported  coofessloQ  of  the  defendant  In 
-this  cMinection,  it  la  oontended  tiut  it  was 
the  duty  oC  the  trial  Jodse  t»  inatmet  upon 
eT«7  phase  ef  tin  lav  applicable  to  tbe  issues 
in  tbe  case;  that  tbe  evidence  was  conflicting 
as  to  whether  or  not  the  purported  oonfea- 
fllon  was  voluntarily  made,  therefore  It  be- 
came necessary  for  the  trial  court  to  In- 
struct the  Jury  aa  the  law  apirtlcable  to  the 
admlaalldlity  of  oufeoslcnB  made  by  the 
deCeaidant 

It  Is  apparent  from  the  statament  of  this 
prwoattion  that  la  ocder  for  this  oourfc  to 
pass  intelligently  upon  tbe  questioa  of  the 
admlaslWllty  of  ttw  purported  confesaiMt  itf 
tbe  dafin&ant  and  also  upon  tbe  question  ot 
whettier  or  not  tbe  trial  court  should  have  In- 
structed the  jury  <m  tbe  law  apidlcable  there- 
to, it  would  be  necessary  for  this  court  to 
have  before  it  the  evidence  heard  the  trial 
court  relative  to  the  drcnmstances  under 
which  the  ctmfession  was  made.  In  the  case 
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Of  Berry  v.  State,  4  Ofel.  Cr.  20T,  111  Pac.  676, 
31  L.  R.  A.  (S.  8.)  840,  It  was  satd:  ^ 

"Primarily  there  are  two  facta  which  render 
a  confession  inadmisBible:  Firit,  that  it  waa 
obtained  under  an;  form  of  compulsion  bo  that 
to  receive  it  in  evidence  would  violate  the  de- 
fendant's coDStitntional  privilere  against  self- 
incrimf nation;  and  second,  that  it  wai  made 
under  auoh  drcumatancef  of  lu>pe  or  fear  as  to 
create  a  fair  probability  of  Its  testimonial  un- 
tmatworthineu.  And  wbije  the  greater  number 
of  caacB  hold  the  c<mtrary,  jet  we  think  the 
proper  rule  ii  that,  in  the  absence  of  a  statute 
governing  the  matter,  prima  fade  any  confes- 
sion is  admissible  in  evidence;  and,  where  its 
admissibility  is  challenged  by  the  defendant, 
the  burden  is  on  him  to  show  that  It  was  pro- 
cured by  ancfa  means  or  under  aoeb  drcom- 
stances  a*  to  brtaiE  ft  within  one  or  th«  other 
of  the  conditlfRis  itated,  unleaa  there  Is  aome- 
thing  in  the  confessiai  itself  or  the  other  evi- 
dence on  the  part  of  the  atate  which  shows  that 
it  is  inadmisidble.  Thia  was  so  held  in  Hank 
V.  State,  148  Ind.  238,  46  N.  E.  127,  47  N.  E. 
465:  State  v.  Grover,  96  Me.  363..  52  AU.  757; 
Com.  T.  Sego,  125  Mass.  213;  Com.  v.  Culver, 
128  Mass.  464:  Rufer  v.  State,  25  Ohio  St. 
460;  State  t.  Meyeri,  09  Mo.  107,  12  8.  W. 
616;  State  t.  Storms,  118  Iowa,  88S,  86  N.  W. 
610.  80  Am.  St  Rep.  S80;  St«te  r.  leenMce, 
126  Iowa,  16,  101  N.  W.  278;  Peoi^  T.  Bark- 
er, 60  Mich.  277,  27  N.  W.  6S0,  1  Am.  St  Rep. 
601;  State  t.  Jones,  VtL  Mo.  401,  71  8.  W. 
680,  M  Am.  8t  Rep.  786l" 

^nie  bnrdoi  is  upon  plaintiff  In  enor  to 
■how,  iBtther  that  the  confesslw  waa  obtained 
by  duress  or  cMnpnlslmi,  or  dse  that  it  was 
made  tmder  prcwniK  of  hope  or  by  reasm  of 
fear  In  ordw  to  create  a  probability  at  Us 
testiLmonial  nptrusiworthlnees. 

While  there  has  been  incorporated  In  this 
transcript  a  pnTportod  copy  of  a  written  con- 
feesUn  nuuOe  by  ttie  defeDdant  in  tSds  caa^ 
it  forma  no  part  of  the  cleifc'a  tranaci^rt; 
and  may  not  be  considered  by  the  court  where 
the  aiq;>eal  la  by  transcript  alone.  It  is 
sufficient  to  atate,  bowvrer,  tliat  nothlnt  «[h 
pears  upon  the  face  of  this  allied  written 
ocmfiBeslon  whidi  would  render  It  In  any  way 
inadmiadble  as  evideooe  against  the  defend- 
ant 

Alao  in  considering  the  question  as  to 
whether  or  not  the  court  should  have  given 
to  the  Jnry  an  inatnutlon  oovwing  the 
qnestlMi  of  the  admlaslbUlty  of  a  purported 
ctrnfession  by  the  defmdant,  it  would  be 
necessary  to  have  before  na  ttie  eridenoe 
relatlTe^  as  horetnfore  stated,  to  the  dr- 
cum stances  under  whldi  the  confession  waa 
made.  As  ttils  evidence  is  not  before  Uw 
court  we  are  not  at  IttierCy  to  decide  any 
iiuestion  which  inrolTes  an  application  of 


the  law  of  the  case  to  the  teeta.   Rhea  t. 

U.  S.,  6  Okl.  249,  60  Pac.  992. 

[71  Another  assignment  of  error  urged  as 
grounds  for  reversal  Is  the  failure  of  the 
trial  court  to  grant  the  application  of  the 
defendant  for  a  continuance  on  account  of 
the  abeence  of  witnesses  In  his  behalf.  The 
clerk's  minutes  show  that  an  application  for 
a  continuance  was  presented  and  overruled 
by  the  court  The  application  Itself,  not 
being  a  part  of  the  record  ou  appeal  by  tran- 
script, Is  therefore  not  before  the  court 
for  oonslderatton.  StudMe  v.  State,  7  Okl. 
Or.  728, 123  Paa  1134.  We  are  not  at  Uberty 
to  say;  therefore,  that  there  was  any  abuse 
of  discretion  on  the  part  of  the  trial  court 
in  overruling  this  application. 

[S]  TblB  being  a  conviction  for  murder 
in  which  the  liberty  of  the  defendant  has 
been  taken  frcmi  him  for  the  term  of  his 
natural  life,  the  court  has  carefully  scru- 
tinized the  record,  and  the  conclusion  is 
reached  that  there  are  no  reversible  errors 
contained  therein.  The  information  clearly 
contains  a  sufficient  diaige  of  murder,  the 
minutes  of  the  trial  show  the  proceedings  to 
have  been  regular  in  every  respect,  and 
the  court's  Instractions  apparently  cover  the 
law  and  are  correct  The  Judgmuit  of  the 
court  is  In  conformity  with  the  information 
and  the  <diarge. 

No  showing  is  made  to  this  court  why 
the  a];^:>eal  was  not  takw  by  case-made  as 
well  as  by  transcript,  and  It  Is  to  be  regretted 
in  a  case  of  this  importance  to  the  defend- 
ant that  the  questions  raised  were  not  pre- 
sented on  appeal  by  case-made.  Had  the 
defmdant  been  a  poor  person,  he  was  entitled 
to  hare  the  transcript  of  the  evidence  made 
at  the  expei^  of  the  county;  had  he  been 
finandaUy  aUe  to  pay  for  the  same  and 
pould  not  obtain  sach  transcript  wltUm 
the  six  months  allowed  for  ttie  appealing  of 
felony  caaea,  be  could  have  filed  a  transcript 
ef  the  recoffd  and  partial  case-made  with 
petition  In  errw  in  Uils  court  within  that 
time,  and  thereafter  applied  for  permission 
to  attadi  a  ccnaplete  case-made  as  an  ezhiUt 
thereto.  Lyons  t.  SUte,  6  OkL  Gr.  581,  120 
Pae.  665. 

Thla  court  has  been  ever  cealous  to  pro- 
tect the  ctaatttotlonal  and  statutory  rights 
of  a  person  convicted  of  crime,  and  to  give 
to  his  aK>eal  Che  fuUest  consideration  permit- 
ted by  law.  We  have  done  that  in  this  case. 
Xo  rever^ble  error  Is  presented  by  the  appeal 
taken*  and  the  Judgment  must  be  affirmed. 
It  la  ao  wdoed. 

DOTt.B,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 
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LOTS  T.  STATEl    (N<k  A-28e&) 

(Criminal  Court  of  Appeals  o(  Oklahoma. 
Jan.  20.  1»19.) 

fSpUabui  bf  the  Court,} 

1.  HOUICXDB  4s»2S5(8)— HjURSUUOBtBB  in 
FiBST  DbQBEB— SCVFICISHGT  OF  EVIDENCE. 

Id  a  homicide  caae  the  evidence  considered, 
and  held  auffident  to  aupnort  the  verdict  of 
maoslaughter  in  the  first  degree,  and  that  no  re- 
Tersible  error  was  committed  on  the  triaL 

2.  Abhebt  «»63(3)— Hoxioidx   «s»20,  67— 
CoinusaioiT  or  OrnHBi-^txBiBTANcx— Ds- 

GBCBS. 

A  peace  officer  has  the  right  without  a  wax* 
rant  to  arrest  a  person  who  is  otwnlttlng  a 
pnblic  offense  In  his  presence,  and  a  person  so 
Arrested  has  no  lawful  right  to  resist  The 
officer  being  in  the  right,  and  in  the  discharge 
of  his  dut7,  the  person  resisUag  arrest  does 
so  at  his  perllt  end  in  so  doing,  if  be  hills  the 
oOkCK,  he  is  gnil^  of  awidec,  U  he  knew  that 
the  pexsm  attempting;  to  make  the  arrest  was 
an  officer,  and  guilty  of  manslaughter  in  the 
first'degree  if  he  did  not  know  it 

Appeal  from  District  Court,  Carter  Coun- 
ty; W,  F.  Freeman,  Judge. , 

(^ieorge  Love  was  omvicted  of  manslaugh- 
ter in  the  first  degree,  and  appeals.  Affirmed. 

J.  B.  Champion  and  Brown  &  Brown,  all  of 
Ardmore,  for  plaintlif  in  error. 

S.  P.  FVeeUng.  Atty.  Gen.,  and  R.  McMillan, 
Asst.  Atty.  Gen.,  for  lAe  State. 

DOVLBl,  P.  J.  Plaintiff  In  error,  George 
Love,  and  bis  brother  Mose  Love,  were  Joint- 
ly Indicted  by  tbe  grand  Jury  of  Carter  coun- 
ty for  the  murder  of  one  Oscar  Alexander. 
They  were  Jointly  tried,  and  the  Jury  ren- 
dered verdicts,  finding  Mose  Love  not  guilty, 
and  finding  George  Lore  gnilty  of  manslaugh- 
ter in  tbe  first  degree,  fixing  his  punishment 
at  years  In  tbe  penitentiary.  From  the 
Judgment  rendered  nptm  tbe  voidlot  be  prose- 
cutes this  appeal. 

[11  The  facts  as  shown  by  the  testimony 
for  the  state  briefly  stated  are  as  follows: 
George  McLaughlin,  constable  of  Morgan 
township.  Carter  ooon^,  Dow  BraxU,  d^mty 
United  States  marshal,  Tcmi  Adams,  and 
Oscar  Aleswdtf,  the  deceased,  wait,  on  the 
aftemooa  of  August  SI,  1910,  to  the  home  of 
Mr.  Cox,  In  tbe  Hoxbar  community,  for  tbe 
purpose  of  Intercepting  and  arresting  the 
plaintiff  In  error  and  his  brother  Mose  Love, 
who,  ^old  offloera  had  Information,  were 
truisportiug  Intoxicating  liquor.  The  offi- 
ces stayed  that  night  in  the  neighborhood, 
and  the  next  day  took  up  certain  positions 
along  the  road  which  the  liove  brothers 
were  expected  to  travel,  and  remained  all 
day  and  Into  the  night  following,  until  Mc- 
Laughlin fired  a  warning  sbot  and  the  four 


oOoerB  tovftOur  in  thdr  car  went  In  pur- 
suit of  llie  Love  wagon.  Having  gene  some 
distance  eastward  they  heard  the  wagon 
cross  a  bridge  going  north,  and  they  took  up 
posltloua  along  the  roadside  and  waited  for 
the  wagon  to  oome  along;  as  the  wagon  ap- 
proached, McLaughlin  said  "Stop  1  I  want  to 
see  what  is  in  tlw  wagon ;  I  am  an  c^eet"— 
and  tlirew  a  aeardiUght  <m  the  wagtm,  and 
the  man  on  the  wagm  said,  "Throw,  that 
light  <m  me  again,  you  eon  ct  a  bitch,  and  I 
will  set  yoD  on  fixe.*'  He  again  said  that  he 
was  an  oBlcet,  and  the  man  said,  "It  don't 
make  any  dtfferaice."  Dow  Bxaail  also  told 
tbem  to  atop,  sayii^  that-  he  was  an  United 
States  i^oer»  and  tlut  he  wanted  to  see  what 
they  had  in  IJie  wagon.  Oacar  Alexander,  tlie 
deceased,  Qirew  a  aearrtilitfit  on  the  wagon. 
Then,  two  shots  were  fired  from  the  wagon, 
the  officers  then  commenced  to  shoot,  then 
George  Love  fired  the  shot  that  killed  Oscar 
Alexander.  Tbe  efflom  touiid  19  cases  of 
whisky,  each  case  containing  24  pint  bottles. 
They  arrested  ttie  plaintLS  in  error,  and 
asked  him  where  he  brought  the  whisky  from. 
He  onswraed  that  he  did  not  have  any  state- 
ment to  make. 

For  tbB  defoisB  Mose  Love  testified  Uut  he 
was  driving  the  wagon  which  was  loaded 
with  19  cases  of  whisky  covered  by  a  wagon 
she^  and  three  or  four  quilts ;  that  he  and 
his  brother  George  had  been  down  on  Hick- 
ory fishing,  and  a  man  in  a  Ford  car,  whose 
name  they  did  not  ask,  hired  them  to  htiu] 
the  whisky  to  Provence,  saying  that  he  would 
be  there  to  receive  it ;  that  there  was  a  load- 
ed double-barrel  shotgun  In  the  wagon,  which 
belonged  to  his  brother  George;  that  about 
10  o'clock  that  night  a  man  standing  by  the 
roadside  flashed  a  light  and  said  "Stop,  you 
damn  son  of  a  bitch,"  and  then  several  shots 
were  fired  at  the  wagon,  and  he  was  hit  and 
fell  off  of  the  wagon,  and  soon  thereafter  he 
heard  his  brother  George  fire  the  shotgun; 
that  the  shotgun  was  flred  only  one  time; 
that  the  officers  flred  12  to  15  shots  before  hla 
brother  flred  the  shotgun.  The  plaiutUf  in 
error  testlfled  that  he  was  lying  down  cross- 
ways  on  the  boxes  In  tbe  wagon,  and  several 
shots  were  fired,  one  striking  blm  In  the  foot; 
that  he  then  picked  up  his  shotgun  and  flred 
1  shot  in  the  direction  of  the  gun  flashes; 
that  before  he  flred  the  shot  his  brother 
Mose  was  hit  and  fell  off  the  wagon;  that 
before  the  shooting  commenced-  he  heard 
somebody  say,  ''Hold  up  there,  you  damn  sou 
of  a  bitdi." 

On  cross-examination  he  stated  that  be  had 
been  convicted  in  this  court,  in  a  homicide 
case,  but  did  not  nerre  the  sentence^  and  had 
been  convicted  in  tlie  federal  oourt  at  Ft. 
Worth  for  having  whisky  In  his  possessloa 
for  the  purpose  of  transporting  It  to  the  In- 
dian Tenrttory. 

W.  H.  Darter  testified  that  be  heard  tbe 
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Bhootliift  and  Uut  towards  ttie  laat  of  the 
rapid  shots  be  heard  a  dUtereot  and  loader 

report 

BUI  Slater  testified  that  he  resided  with 
W.  H.  Darter,  and  heard  the  ahootlng;  that 
there  wen  aboat  8  or  10  shots  fired  rapidly, 
that  sounded  very  much  alike,  and  towards 
the  last  he  beard  one  different  and  loader  re- 
port 

Henry  McNeely  testified  that  he  lived  about 
200  yards  from  the  scene;  that  be  was  sit- 
ting la  tba  door  about  10  or  11  o^clock,  and 
heard  the  Shooting;  that  he  was  familiar 
with  firearms  and  the  different  reports  made 
by  different  kinds  of  guns,  and  oonld  dis- 
tlngnlsh  between  the  repwt  made  by  a  shot- 
gun when  fired  and  a  rifle  and  pistol;  that  he 
heard  betweea  12  and  15  pistol  or  Winchester 
shots,  wlilch  were  very  rapid,  and  after  that 
heard  a  shigle  Shot  from  a  shotgun. 

Annie  Hawkins  testified  that  she  heard  the 
Shooting,  and  there  were  a  number  of  shots 
fired  cne  right  sfter  the  otbat  so  fast  that 
she  could  not  count  them,  and  towards  the 
last  she  heard  a  b^  gun  fire. 

J.  H.  Hands  testified  that  he  heard  several 
Shots,  seoned  to-  be  five  or  six  guns  cracking, 
and  towards  the  last  he  heard  one  dead 
sound. 

Winnie  Ro sails  testified  that  she  heard  an 
awful  n<dae  sounded,  "Pop^  p<q;»I"  like  guns 
and  iMoU,  yay  fast;  that  along  towards 
the  last,  of  ttie  popping  there  was  a  big  gun 
fired. 

Ben  HenShaw  testified  that  he  heard  the 
sbootingi  that  there  was  something  like  5  or 
6  that  sounded  like  pistol  Shots,  and  towards 
the  last  he  beard  a  ShotguiL 

The  errors  andgned  are  that  the  "rardlct  Is 
contrary  to  law,  and  is  not  sustained  by  the 
evid«ice,  and  that  the  court  erred  In  giving 
certain  instructions,  and  in  refusing  to  i^ve 
Instructions  regaested. 

l2]  An  exanUnatlrai  of  the  record  discdoses 
that  tlie  evidence  is  ample  to  sustfdn  the  con- 
viction.  Our  Criminal  Oode  provides  that: 

"A  peace  officer  may,  wlthoat  a  warrant,  ar- 
rest a  peiscn :  First  For  a  public  <^Eense,  com- 
mitted or  attempted  In  Us  presence*  (sectun 
66S4,  Bev.  Laws) 

— and  further  provides  that: 

"WhMi  arresting  a  pvson  without  a  warrant, 
the  ofBcer  miut  inform  him  of  his  authority  and 
the  cause  of  the  arrest,  except  when  he  is  in 
actual  commission  of  a  pablfe  oSeDse,  or  is  pnr- 
sned  Immediately  after  an  eacapek**  Sectfon 
5667,  Bev.  Laws. 

Under  onr  statutes  a  peace  officer  has  the 
right,  and  it  is  his  duty,  to  arrest  one  who 
is  committing  a  public  oifense  in  his  presence 
and  to  use  such  force  as  may  be  necessary  to 
effect  the  arrest,  and  If  the  person  commit- 
ting the  offense  resists  arrest,  and  in  so  didng 
kills  flie  oflb»r,  he  is  guilty  of  murder,  if  he 


knew  that  the  person  att^ptlng  to  make  the 
arrrat  was  an  officer,  and  at  least  guilty  of 
manslaughter  in  the  first  degree  if  he  did  not 
know  It 

The  officer  being  in  the  right,  and  in  the 
discharge  of  his  duty,  the  person  resisting 
arrest  does  it  at  his  peril,  and  if  he  Idlls,  he 
is  guilty  of  murder  or  manriangbter,  as  it 
may  appear  that  he  knew  or  did  not  know 
the  character  In  which  the  officer  was  acting. 
In  CoUegenla  v.  States  8  OkL  Cr.  4SB,  132 
Pac.  875,  it  is  said: 

"An  arrest  by  a  peace  officer  irithont  a  war- 
rant for  a  publie  offense  committed  or  attempt- 
ed In  his  presoiee,  made  la  sabstaatial  com- 
pliance with  the  tarns  cf  the  statute,  is  a  le- 
gal arrest  whidi  no  one  can  lawfully  resist,  and 
the  officer  may  use  whatever  force  Is  reasona- 
bly necessary  to  prevent  an  escape  sod  secure 
the  offender,  bat  the  officer  must  use  no  more 
force  and  violence  than  Is  xessoni^Iy  neoessary 
to  secure  Ike  arrest" 

However,  if  the  lawful  power  of  arrest  Is 
exercised  In  such  a  wanton  and  unlawful 
mohuer  as  to  make  such  officer  a  trespasser, 
resistance  will  be  Justified.  This  was  the 
theory  of  the  defense  made  in  this  case.  The 
instructions  givra  1^  the  court  fairly  and 
fully  presented  the  law  of  the  case,  Inclndlng 
that  of  the  defense  made  The  Instructlona 
requested  were  properly  refused.  Finding  no 
material  error  in  the  record,  tbe  Judgment 
appealed  from  la  aflBinned. 

ABMBTBOm  aod  1CAT80M,  JJ^  concur. 


BBADBUBT  v.  CITX  OF  IDAHO 
FALLS  et  aL 

(Snprane  Oourt  of  Idsho.  Dea  St,  1918.  On 
Petition  for  Behearing,  Jsn.  IT,  1919.) 

1.  MuiVICtFAL  CoBPoaATioirs  OsbSO^Bohds 
— IBSUARO— fiTATXTTOBT  CotTSlBDCTION. 

T^e  power  of  municipalities  to  issue  bonds 
most  be  found  in  a  legislative  wactment  It  la 
a  grant  of  authority  from  the  state,  and  must 
be  construed  with  strictness  against  the  grsnteew 

2.  MuniciPAL  OoBPoaaiioHs  •s^Sll^Bonnk 

— AUTHOBITT  TO  ISSUL 
A  Statute,  authorizing  any  city  or  village  to 
issue  and  sell  boods  for  the  purpose  of  provid- 
ing necessary  funds  to  pay  tbe  cost  of  acQoiring, 
by  purdiaae  or  ottierwise,  a  waterwoiks  plant 
and  a  water  supply,  and  to  construct  enlarge, 
extend,  repair,  alter,  and  improve  such  ^nt, 
also  to  issue  bonds  in  suffident  amount  to  ac- 
quire, by  purchase  or  otherwise,  a  light  and  pow^ 
er  plant,  does  not  authorlae  sodi  rannicipalitr 
to  issue  and  sell  bonds  for  the  porpoae  ot  pro- 
viding necessary  funds  to  pay  tbe  coat  of  en- 
larging, extending,  repairing,  altering,  and  Im- 
proving a  light  and  power  jdant  which  it  owns. 

Bodge,  a  J.,  dissenting. 
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BBADBtZBT  T.  CXTT  OW  IDAHO  FALLS 


Appeal  from  District  Oonrt.  BouaevUto 
County ;  James  O.  Gwlim,  Jndga 

Action  by  W.  A.  Bradbnry  against  the 
City  ot  Idabo  Falls  and  otbers,  to  enjoin  is- 
suance and  sale  of  municipal  bonds.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Beversed. 

Otto  E.  UcGntcheon,  of  Idaho  Falls,  for 
appellant. 

E.  M.  Holden,  of  Idaho  Falls,  (or  respond- 
ents. 

MORGAN,  J.  It  appears  from  the  plead- 
ings and  from  a  stipulation  of  focts,  sub- 
mitted to  the  district  court  in  lieu  of  evi- 
dence, that  the  city  counci]  of  Idaho  Falls 
passed  an  ordinance  declaring  it  to  be  neces- 
sary and  advisable  for  the  dty  to  incur  an 
indebtedness,  and  to  Issue  bonds,  in  the  sum 
of  ?35,000  for  the  purpose  of  providing  nec- 
essary funds  to  pay  the  cost  of  acquiring  an 
adequate  electric  light  and  power  plant  "by 
enlarging,  extending,  repairing,  altering  and 
Improving"  the  plant  it  owned.  Pursuant 
to  the  ordinance  an  election  was  held,  which 
resulted  In  favor  of  the  indebtedness  being 
incurred  and  the  bonds  being  Issued  for  the 
purpose  above  stated. 

This  action  was  commenced  by  a  taxpayer 
to  pro  cure  an  injunction  restratnlng  the 
dty,  its  officers  and  agents,  from  consummat- 
ing the  Issuance  and  sale  of  tte  txmds.  A 
Judgment  of  dlsndssal  was  entered,  from 
wbidi  this  appeal  Is  prosecuted. 

The  one  questloa  presented  A  as  to  the 
right  of  the  dty  to  issue  and  seU  bonds  to 
raise  funds  for  the  purpose  of  providing  an 
adequate  dectrlc  Utfit  and  poirar  plant  by 
adarglng,  extending,  rqnlring,  altering,  and 
improTli^  one  It  now  owns. 

[1]  TXie  power  of  mnnlcipAUttes  to  Issue 
bonds  must  be  found  in  a  leglslatiTe  raiact- 
ment  Such  an  enactment  la  a  grant  of  an* 
thorlty  from  the  state  to  the  municipality, 
and  must  be  construed  with  strictness 
against  the  grantee^  Hie  role  Is  ttuia  stated 
in  DiUon  on  Municipal  Oraporatlons  (Btb 
EdO  ToL  1,  I  287: 

"It  is  a  general  and  imdiBputed  pn^eiritim 
ot  law  that  a  munldpal  corpwatlm  ponesaes 
and  can  exercise  the  following  powers,  and  no 

others;  First,  those  granted  In  express  words; 
secondi  those  necessarily  or  fairly  Implied  in  or 
incident  to  the  powers  expressly  granted ;  third, 
those  essential  to  the  accompUshment  of  the 
declared  objects  and  purposes  of  the  corporation 
—not  simply  convenient,  bat  indispensable. 
Any  fair,  leascniable,  substantial  doubt  con- 
ceming  the  existraee  of  power  is  resolved  by 
the  courts  against  the  corporation,  and  the  pow- 
er is  denied.  •  •  ♦•■  State  v.  Superior 
Court,  93  Wash.  267,  160  Pac.  755.  L  E. 
A.  1917B,  354 ;  C^ty  of  Independence  v.  Cleve- 
Und,  167  Mo.  384,  87  S.  W.  216;  State  v. 
Temple,  99  Neb.  505,  156  N.  W.  1063; 
Shaikey  v.  City  of  Botte,  62  Mont  16,  165 
I^c.  260;  People  v.  Western,  etc^  Tractitm 
Co,  214  N.  T.  026,  lOe  Z4.  B.  847;  FavweU 


V.  01^  of  Seattle,  43  Wash.  141,  86  Pac  217, 
10  Ann.  GasL  130;  SUte  v.  WUder.  200  Mo, 
97,  98  S.  W.  466;  Boise  City  v.  Boise  Artesian 
H.  &  0.  Water  Co.,  186  Fed.  705, 108  O.  O.  A. 
623. 

[Z]  l^e  law  of  this  state  which  grants  to 
dtles  and  villages  authority  to  issue  bonds 
in  cases  of  this  bind  is  to  be  found  in  Bev. 
Cod«,  I  3315.  That  section  ,  has  been  fre> 
qnentiy  amended  rinoe  codlflcatton  ot 
our  lavre  in  1906,  and  the  pmtlon  of  it  re- 
lating to  waterworks  and  light  and  power 
plants,  as  It  was  prior  to  the  1917  amend- 
ment, aniears  in  Sess.  Laws  1916,  c  44.  p. 
180,  as  follows: 

"Every  dty,  town  or  village,  incorporated 
under  the  laws  of  the  territory  of  Idaho  or  ttf 
the  state  of  Idaho  sfaall  have  power  and  au- 
thority to  issue  munldpal  ooupoo  bonds  in  a 
suffidoit  amount  to  acquire,  by  purchase  or 
otherwise,  a  waterworks  plaiit  for  sodi  mu- 
nicipality and  a  water  supply  therefor. 
,  "Brery  dty,  town  or  viUi^,  Incorporated  nn- 
A«T  the  laws  of  the  territory  of  Idaho  or  of  the 
state  ot  Idaho,  shall  have  power  and  author- 
ity to  issue  munldpal  coupon  bonds  In  a  soffl- 
dent  amoant  to  aeqaire^  by  purchase  or  aOmiPt 
wise,  a  light  and  power  plant  fw  sndi  mu- 
nidpaUty."  ,  . 

Section  2316  was  last  amended  In  Sess. 
Laws  1917,  c.  16,  p.  43,  and  now  provides: 

"Every  dty,  town  or  Tillage,  incorporated  un- 
der the  laws  of  the  territory  of  Idaho  or  of  the 
state  of  Idaho  shall  have  power  and  authority 
to  issue  municipal  coupon  bonds  in  a  suffident 
amount  to  acquire,  by  purchase  or  otherwise, 
a  watcrwoifa  plant  for  sudi  munldpallty  and 
a  water  supply  therefw.  and  to  ecsiatnict.  en- 
large, extend,  repair,  alter  and  improre  such 
plant.  •  •  • 

"Every  dty,  town  or  village  incorporated  un- 
der the  laws  of  the  territory  of  Idaho  or  of  the 
state  of  Idaho,  shall  have  power  and  anthorlty 
to  Issue  municipal  coupon  bonds  in  a  suffldeot 
amount  to  acquire,  by  purdiase  or  othervrise^ 
a  light  and  power  plant  tor  waA  mnnldpaUty.** 

It  will  be  observed  tbat  by  the  amendatozy 
act  express  authority  was  granted  to  Issue 
btmds  In  order  ta  raise  funds  with  which  to 
enluve,  extend,  repair,  alter,  and  Improre  a 
waterworks  plant  belonging  to  a  dty  or  vil- 
lage but  tbat  Qie  eiQweas  antbwlty  with 
raqiect  to  bond  Issues  for  light  and  power 
plant  purposes  remains  as  It  was  before  the 
amendment,  and  is  confined  to  acquiring 
mdx  idants  by  purchase,  or  otherwise. 

The  manifest  purpose  of  permitting  mu- 
nicipalities to  issue  braids  and  to  aj^ly  the 
proceeds  of  the  sale  of  them  to  acquiring 
light  and  power  plants  la  that  they  and  their 
inhabitants  nay  proeore  adequte  light  and 
power  at  reasonable  rates  and  under  man- 
agement reqxmslTe  to  the  will  of  their  cltl* 
sens.  It  does  not.  follow,  nor  may  it  be  fair- 
ly lmi)lled  in,  or  as  Incident  to,  the  power  to 
acquire  such  a  plant  and  to  issue  and  sell 
bonds  to  raise  funds  with  which  to  pay  the 
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coat  of  ac^nliliit  It,  that  bonds  may  be  Is- 
sued and  Mild  In  order  to  raise  fnnds  with 
wtalcb  to  enlarge,  extend,  repair,  alter,  and 
Improre  one  already  owned  by  a  city,  nor  Is 
power  to  do  00  esstfitial  to  the  accomplish- 
ment of  the  objects  and  purposes  of  sudi  a 
municipal  corporation. 

It  appears  to  bare  been  the  leglslatlTe  In- 
tent that,  while  a  Hght  and  power  plant  may 
be  acquired  by  meana  of  a  bcmd  Issue,  It 
must  be  enlarged,  eztoided,  r^lred,  alter- 
ed, or  Improved,  If  fonnd  necessary  or  de- 
sirable to  do  so,  with  fnnds  derived  from  Its 
operation,  or,  at  least,  fnmi  some  other 
source  than  the  sale  of  bonds.  Some  of 
these  items  clearly  are,  and  others  may  be, 
within  the  scope  of  maintenance,  and  there 
Is  nothing  in  the  law  to  suggest  a  legislative 
Intent  that  a  municipality  may  raise  money 
with  which  to  maintain  its  light  and  power 
plant  by  the  means  here  sought  to  be  em- 
ployed. 

Assistance  In  discovering  the  legislative 
Intent  is  to  be  derived  from  the  fact  that 
authority  has  been  expressly  granted  to  is- 
sue bonds  to  enlarge,  extend,  repair,  alter, 
and  improve  waterworks  plants,  while  such 
authority  has  not  been  so  granted,  for  like 
purposes,  with  respect  to  light  and  power 
plants,  although  both  subjects  were  treated 
In  the  same  amendatory  act  Had  It  been  in- 
tended to  grant  to  municipalities  the  power 
here  sought  to  be  employed  by  the  city  of 
Idaho  Falls,  the  Legislature  would  have 
made  that  intention  as  clear  and  unmistak- 
able in  the  one  Instance  as  It  did  In  the  other. 

The  Supreme  Court  of  the  United  States, 
In  Thomas  v.  West  Jersey  B.  R.  Co.,  101  U. 
S.  71,  25  L.  Sd.  9S0,  said: 

"CMicedinff  the  rate  applieaUe  to  all  statatea, 
that  what  Is  hirly  iusUed  Is  as  much  granted 
as  what  is  expressed,  it  remains  that  the  char- 
ter of  a  corp(wation  la  the  measure  of  its 
powers,  and  that  the  enumeration  of  these  pow- 
ers implies  the  exduslon  of  all  others." 

Power  of  municipal  corporations  In  Idaho, 
to  issue  and  sell  bonds  for  the  purposes 
sought  to  be  served  In  this  case.  Is  nelthw 
expressed  nor  Implied  in  the  grant  of  au- 
thority from  the  L^slatnre.  The  judgment 
appealed  from  Is  revermd.  Costs  are  award- 
ed to  appellant 

RICE,  J.,  concurs. 

BUDGE,  C.  J.  (dissenting).  The  wAb  ques- 
tion involved  Is  whether  the  power  given  to 
municipalities  by  Rev.  Oodes,  |  2SiS,  as 
amended  by  chapter  16,  Sess.  Laws  1917,  p. 
43,  is  broad  enough  to  authorise  them  to 
Issue  bonds  for  the  purpose  of  constructing, 
enlarging,  extmdtng,  repairing,  altering,  and 
Improving  rieetric  light  and  power  plants. 
Subdivision  (c)  of  the  section,  as  amended, 
reads  as  fbUows: 


**(c)  E^rery  ol^,  town  or  vlHage.  taicoipocated 
under  the  laws  of  the  territory  of  Idaho  or  of 
the  state  of  Idaho,  shall  have  power  and  an- 
tbority  to  issue  municipal  coupon  bonds  in  a 
sufficient  amount  to  acquire,  by  purchase  or 
otherwise,  a  light  and  power  plant  for  audi 
municipality.  •  • 

In  my  opinion,  the  words  "acquire  by  pur- 
chase or  otherwise"  cmifer  powers  upon  a 
municipality  sufBdently  broad  to  enaUe  it 
to  procure  an  adequate  light  and  power  plant 
by  whatsoever  means  It  deems  best,  whether 
by  purchasing  an  existing  [riant,  oon- 
structing  a  new  itont»  or  liy  enlarging,  ex- 
tending, repairing,  altering,  and  improving 
any  such  plant  owned  by  audi  munidpallty. 

The  word  "acquire"  is  defined  by  Web- 
ster's New  Intmiatlonal  Dictionary  as  fol- 
lows: 

"To  gain  by  any  means,  nsoally  by  one's  own 
exertions;  to  get  as  one's  own;  as  to  acquire 
a  title,  riches,  Itnowledge,  good  or  bad  habits." 

Judicial  decisions  dednlng  the  meaning  of 
the  word  "acquire."  when  used  In  the  con- 
nection employed  in  the  statute  above  quot- 
ed, seem  to  be  very  meager.  However,  tbe 
Supreme  Court  of  California  has  given  the 
followtng  deflnttton  In  an  analogous  case: 

"The  word  'acquire,'  within  a  propgeitioo  to 
issue  bonds  to  acquire  electric  works,  has  a 
broad  meaning,  Indnding  both  purdiase  and 
couBtruction."  Clark  v.  City  of  Los  Angeles, 
160  Gal.  SO.  116  Pac.  722. 

The  Legislature  has  not  seen  fit  to  limit 
or  define  the  manner  or  meUiod  by  which  a 
munidpallty  may  acquire  a  light  and  power 
plant,  and  while  It  Is  true  that  a  mnnicipal 
corporation  possesses  and  can  exerdse  only 
such  powers  as  are  granted  In  express 
words,  or  are  necessarily  or  ftiirly  Implied 
in  or  Inddent  to  the  powers  expressly  grant- 
ed, or  essential  to  tbe  accomplishment  of  the 
declared  objects  and  purposes  of  the  cor- 
poration, and  that  any  fair,  reasonable,  and 
substantial  doubt  concerning  the  existence 
of  power  is  resolved  against  the  munidpall- 
ty, it  ia  also  true,  as  stated  by  <I>lllon,  that : 

"Hie  rule  of  strict  constmction  does  not  ap- 
ply to  the  mode  adopted  by  the  munidpality 
to  carry  into  effect  the  powers  expreaaly  or 
plainly  granted,  where  the  mode  is  not  limitttd 
or  prescribed  by  the  Legislature  and  is  left  to 
the  discretion  of  the  municipal  aotboritiee.  In 
such  a  case,  the  usual  test  of  the  validity  of 
the  act  of  a  municipal  body  is  whether  it  is 
reasonable,  and  there  is  no  presumption  against 
the  munidpal  action  in  sndi  cases."  I>ill<m 
on  Munidpal  Corporations  (Sth  Bd.)  {  239. 

And  again,  the  same  author,  quoting  frozaf 
the  opinion  of  Church,  J.,  In  Bridgeport  w. 
Housatonuc  R.  Co.,  16  Conn.  475,  states  the 
fbUowing  rule: 

"In  this  coantry,  all  corporations,  whether 
public  or  private,  derive  tbelr  powers  from  lepr- 
IslatlTe  grant,  and  can  do  no  act  tat  wbi^ 
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authority  ti  not  expressly  given,  or  may  not 
be  nwonably  inferred.  Bat  if  one  were  to  say 
tbat  they  cmn  do  nothing  for  which  a  warrant 
coald  not  be  found  in  the  language  of  their 
chartert,  we  riunld  deny  them,  ia  aome  cases, 
the  power  of  eelf-jmserration,  aa  wdl  as  many 
ot  the  means  necessary  to  effect  the  essmtial 
objects  of  their  IncorporatloQ.  And  therefore 
it  has  long  been  an  established  principle  in  the 
law  of  corporatioDS  that  ^ey  may  exercise  all 
the  powers  within  the  fair  bitent  and  porpose 
of  their  creation  whid  are  reasonably  proper 
to  five  effect  to  powers  ezpresdy  (ranted.  Id 
doing  this,  they  must  (unlesa  restricted  In  thfa 
respect)  have  a  choice  of  means  adapted  to 
Olds,  uid  are  not  to  be  confined  to  any  one 
mode  of  operation."  tMllon  on  Municipal  Cor- 
poratiottB  (Sth  Ed.)  1  238. 

A  case  somewhat  ^mllar  to  the  one  at 
bar,  and  which  dearly  illustrates  the  prln- 
dples  underlying  this  case,  is  that  of  State 
V.  Allen,  183  Mo.  283,  82  S.  W.  103.  Xd  the 
latter  case,  the  court  said: 

"2.  Bat  it  is  insisted  by  re«>ondait  that  see- 
ti<»i  12a.  art  10;  of  the  Cbnstitntion  proposed 
the  Lesislatnre  in  1901,  and  ordered  ta  be 
submitted  to  the  qualified  voters  of  this  state 
at  the  (eaeral  election  to  be  hdd  la  November, 
1902,  and  adiqited  at  said  eleetimi,  does  not 
authorise  a  cit?  of  2,000  inhabitants  and  not 
more  than  80,000  fadiabltants,  with  tte  assent 
of  two-thirds  of  the  voters  thMeof  votinf  at  an 
election  for  that  pnrpoae,  to  become  indebt- 
ed to  an  amount  not  exceeding  an  additional  6 
per  centum  on  the  value  of  the  taxable  proper- 
ty th^in  over  and  above  the  amount  specified 
In  section  12  of  article  10  ot  the  Constitution 
of  this  state,  for  the  purpose  of  pnrcAiasing  wa- 
terwcH'ka  and  for  tmprovfaig  the  same,  but  sadi 
dties  axe  restricted  to  one  of  two  alt«nativea, 
and  they  .must  submit  to  the  voters  either  a 
pKOKMition  to  incor  indebtedneaa  to  bfiUd  and 
construct  a  new  system,  or  a  proposition  simply 
to  boy  an  existing  system.  A  kindred  conten- 
tion was  made  in  the  case  of  State  ex  rel.  Town 
of  Canton  v.  Allen  [178  Mou  CSfl  77  S.  W. 
868,  and  it  was  h^  by  this  court  in  banc  tbat 
it  was  competent  to  snbmlt  sncfa  a  im>podtion 
in  the  altematiTe.  We  tUnk  that  case  dia- 
poaes  of  this  pt^t  Hen  tiie  propoeitlon  is 
one  rally ;  i.  e.,  to  buy  the  oH.  waterworlts  and 
eleetrio  plant  and  improve  them.  While  it  is 
true  tbat  municipal  corporations  have  only  such 
powers  as  are  either  expressly  granted  to  them, 
or  such  aa  are  necessarily  implied,  and  that 
grants  of  power  are  strictly  construed,  so  as 
not  to  extend  them  beyond  the  purpose  of  the 
L^islature,  yet,  as  said  by  this  court  in  Bank 
r.  Bow,  Sft  Mo.  loc;  dt.  09;  tbe  eonstmctlon 
Biwt  not  be  so  atriet  or  tedmlad  o  to  defeat 
the  evidoit  obiseta  and  pnrpcMKs  of  their  crea- 
tion.* We  think  the  amendment  to  the  Con- 
stitution was  dpJBigned  by  the  people  to  enable 
cities  of  the  population  named  to  provide  them- 
selTes  with  water  and  light,  and  to  encourage 
tnnniclpal  ownership  of  the  water  supply  and 
lifting  fadlities.  Their  power  to  incnr  in- 
ddrtednees  for  such  pnrpoaes  waa  f onnd  by  «i- 
perience  insnffident,  mider  the  restrictions  of 
oar  Coaptation;  and  It  waa  within  the  ob- 
servation of  tiie  L^dature  tliat,  some  dty 
having  no  plant  at  all,  or  a  very  Inferiw  one, 
the  city  might  desire  to  Issue  Its  bonds  and 


build  an  entlrdy  new  plant.  If  so,  this  amend- 
ment famished  them  the  means.  On  the  other 
band,  there  mii^t  be,  as  in  this  case,  a  plant  air 
ready  established,  with  its  mains  laid  and  con- 
nections established,  and  the  dty,  to  avdd 
tearing  up  its  highways  and  to  avoid  com- 
petition, might  desire  to  buy  the  old  or  existing 
plant,  and  yet,  within  the  limits  of  its  power 
to  raise  money,  might  desire  to  extend  and 
improve  that  plant ;  and  when,  aa  in  this  case, 
the  proposition  is  plainly  put  before  the  voters 
to  buy  the  cdd  plant  and  make  it  available  for 
all  purposes,  we  think  it  falls  clearly  within 
the  meaning  and  spirit  ot  the  amendment  of 
seeti<m  12a  of  article  10  of  the  Constitution, 
and  it  is  not  at  all  necessary  to  Itrst  purchase, 
and  tiien  have  a  second  election  to  improve  it, 
but  it  can  all  be  snbmltted  at  ene  time,  and  it 
is  one  proposition  after  alL  The  JCiSgislatare 
have  so  eanstrned  the  amendment  by  the  act  of 
March  28,  1903  (Lews  1003,  p.  96),  wherein 
they  provide  that  'the  dty  council  of  any  city 
•  •  •  shall  have  power  to  erect  or  acquire  by 
purchaae  or  otherwise,  waterworks,'  etc.  Elec- 
tric Cwipany  v.  City  of  Mewtm  (G.  C.)  42  Fed. 
723;  Bndlev  v.  Whltastt,  86  Mo^  App.  79.:' 

Hie  qneatlon  bere  la  not  wb^hec  the  dty 
may  hood  for  the  purpose  of  maintaining  or 
operatlBc  ita  light  and  power  plant,  but  sole* 
ly  whetiier  or  not  the  lanpuige  used  by  ttie 
L^slatnre  Is  snflldently  broad  and  vas  ex- 
pressly designed  to  give  monlctpallties  the 
power,  by  a  bond  issue,  to  get  or  acquire  and 
to  own  a  complete  and  adequate  light  and 
po^er  plant,  taking  into  consideration  their 
varying  and  growing  needs.  It  certainly 
could  not  have  been  the  intention  of  the  Leg- 
islature to  preclude  a  munidpallty  from  ac- 
quiring an  electric  light  and  power  plant 
where  none  already  existed,  nor  to  require 
such  munidpallty  to  get  along  with  a  plant 
which  It  might  acquire  and  which  might 
prove  grossly  Inadeqnate.  I  am  therefore  of 
the  oidnlon  that  the  addition  of  the  Words 
in  subdlyialon  (b)  of  section  2315,  supra, 
"and  to  construct,  enlarge,  extend,  repair, 
alter  and  Improve  such  plant,"  gave  such 
munldpalities  with  respect  to  waterworks 
plants  no  power  in  addition  to  ttmt  which 
had  already  been  given.  W  hlle  "repair" 
might  be  a  question  of  maintenance,  and  the 
cases  seem  to  make  a  clear  distlnctien  be- 
tween power  to  purchase,  construct,  or  ac- 
quire such  plants  on  the  one  hand,  and  to 
maintain  and  operate  them  on  the  other, 
particularly  In  so  far  as  authority  to  issue 
bonds  is  concerned  (see  among  the  cases  dt- 
ed  In  the  majority  opinion  State  v.  Wilder, 
200  Mo.  97,  98  S.  W.  465),  the  word  as  used 
in  the  amendment,  supra,  clearly  does  not 
have  to  do  with  the  question  of  maintenance. 
It  must  be  construed  In  the  light  of  the  con- 
text, and  In  connection  with  the  words 
where  found.  The  elemental  doctrine  of  oos- 
dtur  a  sodls  precludes  any  such  Interpreta- 
tion. The  words  of  the  statute  are  "con- 
struct,  enlarge,  extend,  repair,  alter  and  im- 
prtfva"  In  this  comeetiOD,  clearly  the  word 
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"vqMlr"  HUtw  to  the  qnestloD  of  coustnict- 
ing,  wilatglDg,  esteDding,  altoliif  and  Im^ 
pnning,  and  nndonbtedly  was  Intoided  to  con- 
vey the  Idea  that  Bodt  repaln  as  were  neceo> 
Bitated,  not  by  way  of  maintenance,  but  by 
loaaon  of  constroctton,  enlargement,  exten- 
iton,  alteration,  and  ImproTement  of  a  plant 
vonld  neceesai^Iy  go  along  with  aodi  ex- 
panston. 

I  agree  with  that  portion  of  the  majority 
opinion  whl<ai  holds  that  it  waa  the  manl- 
fbst  purpose  of  the  li^liilatnre  to  permit 
mnnldpalitlea  to  Issue  bonds  and  apply  the 
proceeds  thereof  to  acquiring  a  light  and 
power  plant,  that  it  and  the  Inhabitants  may 
procure  adequate  light  and  power  at  reason- 
able rates  and  under  management  respon- 
sive to  the  will  of  the  inhabitants  of  such 
municipalities,  but  I  am  not  In  accord  with 
iouit  portion  of  the  opinion  which  states 
that: 

"It  does  not  follow,  nor  may  it  be  fairly  Im- 
plied, •  •  •  that  the  power  to  acquire  sneh 
a  plant  and  to  issue  and  sell  bonds  to  raise 
funds  with  which  to  pay  the  cost  of  acqoir- 
lag  It,  that  bonds  may  be  issued  and  sold  in  or- 
der to  raise  funds  with  which  to  eoJarse,  ex- 
teaiA,  repair,  alter,  and  improve  one  already 
owned  by  a  city,  nor  is  power  to  do  so  essen- 
tial to  the  accomplishment  of  the  objects  and 
purposes  of  such  a  municipal  corporatkm.** 

Neither  am  I  In  accord  with  that  port  of 
the  majority  opinion  which  holds  that  It  ap- 
pears to  have  been  lae  legislative  Intent  that 
while  a  Ugbt  and  power  plant  may  be  ac- 
quired by  means  of  a  bond  Issue,  It  must  be 
enlarged,  extended,  repaired,  altered,  or  Im- 
proved, if  found  necessary  or  desirable  to  do 
so,  with  funds  derived  from  Its  (^ration,  or 
l|rom  Bomo  aonrce  other  than  the  sale  of 
bonds. 

That  a  munldpaltty  may  acquire  a  light 
and  power  plant,  either  by  constructing  a 
new  plant  or  by  purchasing  one  already  con- 
structed, and  that  It  may  issue  bonds  for 
that  purpose,  there  can  be  no  question,  under 
the  declalon  of  this  court  in  the  case  of 
Ostrander  v.  Glty  of  Salmon,  20  Idaho,  153, 
117  Pac.  602. 

If  the  plant  acquired  by  purchase  or  otb- 
erwise  la  or  becomes  inadequate  to  supply 
the  city  with  light  and  power,  the  object 
sought  to  be  accomplished  Is  not  attained, 
and  the  dty  has  not  acquired  a  light  and 
power  plant  within  the  meaning  of  section 
2315,  as  amended  by  Seas.  Laws  1917,  c.  10, 
p.  43,  subdivision  (c),  and  It  Is  essential  that 
It  be  permitted  by  the  sale  of  bonds  to  con- 
strue^ enlarge,  extend,  repair,  alter,  and  im- 
prove such  light  and  power  plant,  In  order 
to  acoomsAish  the  object  and  purpose  in 
view.  To  hold  that  the  aUj  may  acqnlriv  by 
pnrchaaa  or  otherwise^  a  light  and  power 
XOaat,  and  to  deny  It  the  poww  to  enlarfe, 
extend,  alter,  and  Improve  the  Nune^  ndght 


deprlTe  the  dty  of  aoonlrlns  an  adevaate 
Ut^t  and  power  plant,  and  leave  It  In  pooooa 
slon  of  a  Utfit  and  power  plant  which  wonld 
not  sore  Its  needs. 

Bepalr  as  used  In  the  statute  does  not 
mean  malntenanca  A  power  plant  might  be 
oilarged  by  the  Installation  of  a  larger 
wheel  dynamo,  swltdiboard.  transformers, 
or  in  many  other  ways.  It  might  be  extend- 
ed by  the  erection  of  additional  potea,  string- 
ing of  wires,  pladiur  of  croas-armB  and  In- 
sulators, placing  In  position  transformers  of 
whatever  size  and  capacity  fonnd  neceaaaiy. 
It  might  be  altered  and  Imivoved  Id  the 
same  manner.  And  whatever  repairs  might 
be  necessitated  by  the  enlargement,  exteo- 
sltm,  alteration,  or  Improvement  of  the  plant 
would  simply  constitute  a  part  of  the  ex- 
tension, enlargement,  alteration,  or  tmprove- 
ment.  All  of  these  terms,  as  used  In  the 
statute,  are  synonymous,  and  when  construed 
in  the  light  of  what  must  have  been  the  leg- 
islative Intmt,  they  state  but  a  single  object 
and  purpose,  namely,  the  eatabllsbmeut  of 
a  municipal  Improvement,  an  adequate  light 
and  power  plant,  in  whatever  manner  the 
inhabitants  of  the  municipality  may  deem 
best.  In  order  that  they  may  be  furnished 
with  light  and  power  at  reasonable  rates, 
and  with  a  system  made  responaive  to 
management  In  other  words,  if  a  munici- 
pality is  authorised  to  vote  a  bond  issue  and 
build  an  adequate  Ugbt  and  power  plant, 
and  also  has  the  power  to  buy  one  already 
built,  It  certainly  has  the  power  to  make  It 
adequate  by  enlargiug,  extending,  repairing, 
altering,  or  improving  it 

A  fair  and  reasonable  constmctlon  of  the 
language  of  subdivision  {c),  snpra,  would,  as 
it  seems  to  me.  be  that  the  statute  gives  mu- 
nicipalities full  power  to  aoqulte,  by  pur- 
chase or  otherwise,  i.  &,  by  any  other  means 
the  munldpaltty  may  see  fit,  a  light  and 
power  plant  of  sufficient  magnitude  to  sup- 
ply the  needs  of  the  mnnldpallty.  The  mere 
purchase  of  a  single  plant  does  not  exhaust 
the  power  of  a  munldpallty  under  the  stat- 
ute, which  clearly  gives  a  continuing  power 
to  acquire  such  a  plant.  It  may  well  be 
that  a  plant  purchased,  constructed,  or  oth- 
erwise acquired,  might  be  adequate  at  the 
time,  but  in  a  rapidly  growing  community,  It 
might  become  grwsly  Inadequate  within  a 
very  short  period,  but  the  statutwy  authori- 
ty still  remains  to  acquire  a  light  and  pow- 
er plant  adequate  for  the  uses  of  ttie  munlci- 
paMty.  They  may  purdiase  another  If  It  Is 
available,  or  aa  many  others  a>  may  be  neo 
essary.  They  may  build  or  construct  such 
a  plant*  If  nime  la  avaUaUe.  Tb^  taa^  «a- 
iarg^  extend,  alter,  or  In^inm  sndi  a  i^ant 
until  one  la  aeqrulred  which  adequately  meets 
the  requirements  of  the  noniclpaUty.  'rate 
followhig  language  of  ttie  ^ew  .Torfc  Oonrt 
of  Common  Pleas  win  serve  to  lilnstrate  Quo 
prlndptos 
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"Tb^  TimiiAm  im  omHImi  In  A  itatate  par- 
porting  to  providflr  Cbe  newmry  power*  for  tlie 
COTcnmieiit  and  regnlatiMi  of  the  city,  and 
which  eTidentI;  looked  forward  to  itg  future 
growth  and  rapid  Increaee.  Under  Buch  dr- 
CQmstancefl,  to  ctmstme  provisions  regulating 
the  bnU^g  and  enlarging  of  wharves,  piers  and 
ilips,  as  secUoDB  limiting  tlto  power  of  the 
commoB  eoondl  to  Aoaa  ilien  amitii^,  would 
be  adoptliig  «  United  mode  of  ooBrtnutioBr  to 
whidi  I  oonld  not  anent,  and  whidi  wonld  be 
In  diroet  oppodtion  to  the  whole  scope  and  In- 
tent of  the  Btatote.  On  the  contrary,  the  power 
there  granted  is  a  continuing  power,  applicable 
not  only  to  the  'slips  existing  at  the  time  <ff 
the  passage  of  the  act,  bat  to  all  sndi  slips  as 
may  from  time  to  time  be  constructed  for  the 
welfare  of  the  dty.  Bach  acts,  intended  for 
the  pnbUc  oonveidMiee,  and  oonnected  with  the 
necasMty  ragnlation  and  regular  supply  of  the 
wuta  «l  ■  rapidly  growing  dty,  are  entitled 
to  a  Ubeml  eonstmetioa  In  favor  of  the  public 
intereati.  In  the  language  of  Judge  Bronson, 
'The  anthotity  is  in  its  nature  a  continalng 
power,  or  cme  which  does  not  cease  the  moment 
it  is  once  executed.'  It  was  given  for  the  pur- 
pose of  promoting  the  public  convenience,  al- 
though the  gower  should  never  be  exerciEif>d 
capriciously,  or  up<Hi  light  consideraticuu.  [Tn 
re  Form  an  St,  17  Wend.  667.]"  Marshall  v.- 
Vultee.  1  B.  T>.  Smith.  294,  at  SOR;  Lewis' 
Sutherland  Statatory  Oonstruetion  (2d  Bd.)  | 
682;  Brown  v.  GrahaiD,  {S8  Toe.  254. 

No  reason  can  be  assigned  why  the  Legis- 
lature shonld  have  given,  or  should  have  in- 
tended to  have  given,  mnnldpalttteH  larger 
nothorlty  with  respect  to  naanlcipal  water- 
works tlian  with  reqtect  to  mnnidpal  light 
and  power  plants.  The  object  and  purpose 
4n  the  one  instance  is  to  procure  a  mnnicl- 
pally  owned  and  controlled  water  supply, 
and  In  the  oOier  Ixmtance  to  procore  a  mu- 
nldpelly  owned  and  controlled  light  and 
power  supply.  Aa  was  said  by  the  Supreme 
Cosrt  of  Texas  in  Brown  t.  Qrabam,  supra : 

"Such  a  consideration  wonid  not,  In  itself, 
anthorise  us  to  infer  a  power  when  not  express- 
ly given  or  necessarily  implied.  Yet  when  the 
laognage  used  is  capable  of  inchiding  anthority 
to  do  an  act  not  mentioned  tn  terms,  such  con- 
struction of  it  is  greatly  aided  by  considera- 
tions of  public  advantage  which  it  wonld  cer- 
tainly produce.'* 

The  bond  issue  was  well  within  the  power 
and  anttiority  granted  by  the  L^slatore, 
and  tbe  Jnd^aent  shoifld  be  affirmed. 

On  Petition  for  Hehearlng. 

RIOB,  J.'  Bespondents  have  filed  a  peti- 
tion for  rehearing  in  this  casa  In  this  peti* 
tlon  reftfence  is  made  to  the  sltnatlim  con- 
fronting the  dty  of  Idaho  Falla  It  Is  sug- 
gested that  the  growth  of  the  community 
makes  it  necessary  to  build  a  new  power 
boose,  install  new  machinery,  blast  an  in- 
take channel  to  supply  water  for  the  new 
machinery,  and  do  whatever  would  be  nec- 
essary In  case  the  dty  constructed  an  entire 


new  plant  It  ii  also  sngffeated  fbat  tha 
law  would  permit  the  dty  to  Isane  bmds 
for  the  pnxpoM  of  aoiulrliig  a  new  idant, 
or  to  boUd  ime  imnediatdy  adjoining  tbo 
existing  plant  already  owned  by  the  dty. 

Had  the  ordinance  in  guestioD;  by  appro- 
priate language,  limited  the  expendltnre*  of 
the  proceeds  of  the  proposed  bonds  to  the 
pnrposes  suggested  in  the  petition  for  re- 
hearing, a  different  question  would  have 
been  presented.  By  the  ordinance  in  ques- 
tion It  was  proposed  to  use  the  funds  de- 
rived from  the  Issne  of  the  bonds  for  the 
purpose  of  acquiring  an  adequate  electric 
light  and  power  plant,  by  enlarging,  extend- 
ing, r^alriug,  altering,  and  improving  the 
plant  now  owned  and  controlled  by  the  said 
dty.  Under  this  ordinance  the  entire  pro- 
ceeds of  the  bonds  might  have  been  expend- 
ed lA  re^Mits,  alterations,  or  tanprovements 
of  the  existing  plant 

We  must  adhere  to  the  views  expressed  In 
the  original  cvlnlon,  that  the  law  does  not 
eontffinplato  the  issuance  of  bonds  for  such 
purposes. 

The  petition  for  rehearing  will  b*  denied. 
MOBGAN,  a  J..  COncOTft 

BUDOB,  J.  I  sllll  adbera  to  my  vlewa  as 

expresned  In  the  dlssenttng  opinlcn  od  the 
original  hearing. 


8TATB  V.  DAWB.    (No.  2M9.) 

(Supreme  Court  of  Idaho.   Dec.  24.  19J.8.  Re- 
hearing Denied  Jan.  15,  1919.) 

1.  GBiuiifAL  l4aw  «9»480,  444— OBDiitAHoa— 

BVXDENCE. 

Where  provision  Is  made  by  statote  for 
proving  a  mnnidpel  ordinance  by  a  copy  here- 
of oertiHed  by  the  proper  dty  official,  a  cer- 
tificate In  the  form  prescribed  by  law  and 
signed  by  a  person  assuming  to  act  In  such 
official  capacity  is  prima  facie  evidence  of  the 
genuineness  of  the  ordinance,  entitling  it  to  b« 
admitted  in  evidence  without  other  proof. 

2.  CBiMiHix  Law  <»=>480— Oboinahces— BJvi- 

DENCX. 

When,  in  compliance  with  the  statote,  an 
ordinance  has  been  duly  certified  by  the  proper 
custodian  thereof,  so  as  to  entitle  It  to  be  ad- 
mitted at  the  time  of  certification,  its  admis- 
sibility in  evidence  is  not  distorbed  by  the 
lapse  <rf  time  or  by  the  passing  out  of  the  per- 
son then  in  office  uid  the  appointmant  of  a  new 
castodian. 

3.  Cbihiitai,  Law  «=9678C0— 'Bixcnoif— Coir- 
unoous  Offewbe. 

Where  one  systematicalTy  institotes  a  eon- 
tiuDons  series  of  withholding  of  his  prindiml's 
money  for  the  purpose  of  aequlriDg  for  his  own 
use  ultimately  a  large  sum,  the  series  of  aeU 
constitutes  bat  one  <^ense,  namely,  emhez^e- 
ment  of  the  aggregate  amount  so  withheld. 
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4.  EuBBmnOEifT  g-u  IICS)— ConTiifPopB  Or- 

When  the  proof  eitabKihea  the  faet  that 
the  embesdeniciit  of  an  afgregate  amoiiDt  baa 

been  accomplished  by  a  continaoas  seriea  of 
vithholdiag  certain  suma  not  eeparatel;  capable 
of  direct  proof,  it  ie  proper  to  treat  Uie  crime 
aa  one  continaoas  offense,  and  such  proof  is 
saffident  to  sastain  a  convictioti  of  the  embex- 
zlement  of  aach  aggregate  amov>t. 

0.  EUBBZZLBUKNT  «»28— PDSUO  OmClAJL— 

Defenses. 

A  city  derk  who  assumes  to  act  on  belialf 
of  the  cit;  in  collecting  moneys  of  the  dty  un- 
der parported  ordinances  authorizing  him  to 
so  ad;  and  who  converts  dty  money  so  col- 
lected to  his  own  use,  cannot  defeat  a  proseea- 
tUm  tor  embezxlement  npon  the  theory  that, 
because  the  purported  ordinances  were  roid,  he 
had  no  aatfaority  aa  such  dty  <derk  to  receiTe 
the  numeya,  and  will  not  be  heard  to  say  that 
the  oidlnancea  were  of  no  legal  effect,  and  that 
lie  received  the  lana  in  question  in  a  private 
-capadty,  aa  a  mere  agent  of  the  city. 

6.  Bhbezzumkrt  ^>21~PuBrjo  Omouzr- 

AOIS  AS  AOSHT. 

Dndw  aach  drcuniatanoeai  the  dty  derh 
waa  propel^  indicted  under  Rev.  Codes,  { 
7066,  and  this  would  be  true  even  though  the 
fhcts  should  necessitate  his  Indictment  as  an 
agent  rather  than  an  officer.  The  aUtnte  ap- 
ices to  each  alike,  and  if  one  converts  to  his 
own  use  money  belonging  to  a  munidpality, 
wbich  comes  into  his  possession  while  acting 
in  the  capadty  either  of  officer  or  of  agent,  the 
statute  makes  him  gailty  of  embeszlemenL  It 
is  expressly  designed  to  cover  all  cases  of  em- 
besdement  of  pidiUc  fanda  by  public  aervants. 

Morgan,  jr.,  dissenting. 

Appeal  fnmt  IMstrict  Court,  Bonnerllle 
OiHiaty;  James  G.  Owlnn,  Jndge. 

W.  P.  Dawe  was  convicted  of  embezEle- 
ment,  and  appeals.  Affirmed. 

Otto  E.  McOutcheon  and  Brlggs  &  McCon- 
nell,  all  of  Idaho  Falls,  for  appellant 

T.  A.  Walters,  Atty.  Gen.,  and  J.  F.  Pope, 
Asst.  Atty.  Gen.,  for  the  State. 

BUDGE,  C  J.  Tlie  appellant  was  conrict- 
ed  In  the  district  court  for  BoanevUle  county, 
of  the  crime  of  embezzlement  This  appeal  Is 
from  the  Judgment 

Appellant  spedfles  14  separate  assignments 
of  error.  The  first  6,  relating  to  tbe  admis- 
sion ot  eridenoe,  wlU  be  discussed  together. 

Objection  is  made  to  the  admission  ut 
State's  EidilbitB  0.  D,  F,  Q  and  T,  purport- 
ing to  be  ordinances  oi  the  dty  <tf  Idaho 
Falls,  in  that  no  proof  waa  made  by  tbe  state 
that  any  of  these  ordinances  had  ever  been 
punished  ot  posted  as  required  by  law. 

All  of  the  aboTe  ezhUdts  were  signed  and 
antroved  by  a  perscm  who  pnrpivted  to  be 
mayor  of  the  dty  ot  Idaho  Falls,  and  coon- 
tendgned  by  a  person  who  purpwted  to  be 
tbe  clerk  of  tbe  dty,  and  copies  thereof  vere 


certined  by  a  pOTSon  imrpbrtlng  to  be  Hip 
1^1  ieeper  thereof,  to  wtt  the  derfc,  who 
affixed  thereto  the  corporate  seal. 

[1]  It  is  Insisted  that  the  state  should  have 
gone  further  and  proved  the  publication  <tf 
eadi  of  the  ordinances.  rHiere  appears  to  be 
DO  rule  upon  tills  pcrint  which  can  be  aald  to 
be  of  untfom  application.  HcQuilUo  on 
Munldpal  Onporatloiu,  I  884.  The  Supreme 
Court  of  California  has  held  that  proof  of 
the  existence  and  Identity  of  Qie  ordinance 
(^ered  Is  all  that  is  required  until  some 
showing  has  been  made  that  there  waa  ir- 
regularity In  its  enactment  (Merced  County 
V.  Fleming,  lU  Cal.  46, 43  Pac  382),  and  that 
tbe  certlflcato  of  the  dty  dork  under  bis  of- 
ficial seal  is  prima  ftide  eridence  of  ttw  pas- 
sage of  an  ordinance,  and  reoden  it  admis- 
sible In  evidaice  (People  t.  Baldwin,  117  OaL. 
244,  4d  Pac.  186).  Independent  of  the  ded- 
slons,  however,  the  rule  In  this  state  Is  fixed 
by  statute^  Bev.  Codes,  §  5977,  sabd.  9,  pro- 
vides: 

"Acts  of  a  municipal  corporation  of  this  state 
•  •  •  [may  be  proved]  by  a  oopy,  certified 
j}y  the  legal  keeper  thereof,  or  by  a  printed 
book,  published  by  the  authority  of  such  oor- 
poratioa." 

Under  this  statute,  proof  of  publication  of 
ordinances  as  a  prerequisite  to  their  Intro- 
duction in  evidence  is  not  required. 

There  is  no  merit  In  the  contention  that 
State's  Exhibits  O,  F,  and  G  were  not  certified 
by  the  legal  keeper  thereof,  "for  the  reason 
that  the  certificates  were  made  by  some  per- 
son who,  some  10  or  12  years  prior  to  the 
date  the  same  were  offered  In  evidence,  dalm- 
ed  or  pretended  to  have  been  dty  clerk  of  the 
city  of  Idaho  Falls,  without  any  proof  on  the 
part  of  tbe  state  of  any  kind  or  nature  that 
the  said  parties  attempting  to  certify  the 
said  ordinances  ever  had  been  derk  of  the 
city  of  Idaho  Falls."  Tbe  statute  above  quot- 
ed does  not  provide  that  a  munldpal  ordi- 
nance. In  order  to  be  admissible  In  evidence, 
must  be  certified  by  the  then  acting  dty 
derk.  The  rule  Is  that  where  provision  is 
made  by  statute  for  proving  a  municipal  or- 
dinance by  a  copy  thereof,  certified  by  the 
proper  dty  ofltdal,  a  certificate  in  the  fbnn 
prescribed  by  law  and  signed  by  a  peraon 
assuming  to  act  in  such  official  capadty  is 
prima  fade  evldeace  of  the  geuulneness  of 
tbe  ordinance,  entitling  it  to  be  admitted  In 
evidence  without  other  proof.  'Mllbum  v. 
State,  1  Md.  1;  Pratber  v.  Johnson.  3  Har. 
&  3.  (Hd.)  487;  Wlllard  v.  Pike,  69  Tt  SOS,  9 
Atl.  907 ;  State  t.  Potter,  SSt  Vt  33;  Bmedict  v. 
Uelnebex^  43  Vt.  231 ;  Lemlngton  t.  Blodgett, 
37  Vt.  210;  Hubbard  v.  Dewey,  2  Alk«» 
(Vt)  312;  Ushers'  Heirs  v.  Pride,  IS  Grat 
(Va.)  190;  We  think  tbe  corred  role  hi  aa 
set  forth  In  Mott  v.  Smith,  16  Cal.  S83-0&1, 
where  tiie  court  said: 
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"*  *  *  Tbe.pra«tln  la  to  tek«  a  eertifcate 
wiiicb  appear*  on  its  face  to  be  in  conformitr 
vitb  the  Btatntes  u  pxwA  of  its  own  senuine- 
QesB.  It  need  oa^  be  produced.  There  la  no 
need  of  eztrinaic  proof,  sucb  as  showing  by 
whom  it  was  made,  any  more  than  of  a  notary's 
c^rtMcate  when  received  nnder  the  commerdal 
or  diril  law.  Chitty  on  BUIs,  Am.  Ed.  183», 
«42ta):  2  Dom.  tit.  1,  |  1,  pi.  29.  •  •  • 
Aecotdinglr,  where  the  certificate  describes  the 
prefer  officer,  actinc  is  the  proper  place,  it 
is  taken  as  proctf  both  of  bis  cbaraoter  and  lo- 
cal  Jurisdicdon.  *  •  *  'Prima  fade  the  of- 
ficer is  to  be  presumed,  de  facto  and  de  jure, 
such  as  he  Is  described  to  be.  *  *  *  ' " 

[27  When,  In  compliance  with  the  statute, 
an  ordinance  lias  been  duly  certified  by  the 
proper  custodian  thereof,  so  as  to  entitle  It 
to  be  admitted  at  the  time  of  certlflcation, 
its  admissibility  in  eTidence  is  not  disturbed 
by  the  lapse  of  time  or  by  tbe  passing  oat  of 
the  person  then  in  office  and  the  appdnt 
ment  of  a  new  custodian. 

[3]  The  sixth  assIgnmeDt  ot  error  rais^ 
the  point  that  the  court  erred  In  denying  ap- 
pellant's motion  to  require  respondent  to 
elect  on  which  of  several  alleged  embezzle- 
ments the  state  would  rely,  I.  e..  the  allegcnl 
embezzlement  of  March.  April,  May  (of  19141, 
August.  September,  or  October  (of  191&).  The 
Indictment  charged  but  the  one  offense,  to 
wit,  the  embezzlement  of  $8,430.78.  Appel- 
lant insists  that  the  testimony  introduced  by 
the  state  showed  that  if  any  offense  was  com- 
mitted, six  separate  and  distinct  offenses 
were  committed  oo  tbe  dates  mentioned.  If 
this  Is  true,  the  charge  should  have  been  lim- 
ited to  on6  transaction. 

To  sustain  his  contention,  counsel  for  ap- 
p^ant  dtes  and  relies  largely  upon  the  case 
of  Eklelhoft  T.  State.  5  Wyo.  19,  39  Pac  627, 
whet^  tt  was  held  that  a  clerk  could  not  be 
convicted  for  embezzlemoit  of  9151.76,  when 
it  was  shown  that  his  offense  consisted  of  18 
distinct  onbezzlements  of  $8.75.  The  Su- 
preme Oourt  of  Wyoming,  In  its  opinion,  re- 
ferring to  the  case  of  Brown  t.  State,  18 
Ohio  St  496,  says: 

"The  evidence  in  that  case  showed  a  contin- 
nong  series  of  conversions  of  money,  *  •  • 
and  it  was  held  snfficieDt  to  support  a  finding 
by  the  jury  of  the  aggregate  sum  as  the  amount 
of  a  ringle  embesslement,  which  the  court  held 
It  WM  in  fact  and  in  law,'  and  very  properly 
said:  'Were  it  otherwise,  the  particular  con- 
version could  never  be  ascertained  or  prf>Tcn.* 
*  *  •  In  the  case  of  State  v.  Noland.  Ill 
llo.  Snp.  473.  19  S.  W.  722,  a  pnbUc  official 
was  charged  with  the  embezzlement  of  public 
funds;  and,  although  three  different  sums  were 
traced  into  the  hands  of  the  defaulting  officer, 
the  court  said  that,  for  aught  that  the  record 
diseloBed,  be  ecmverted  it  all  at  one  time." 

It  is  evident  from  the  above  that  the  Su- 
preme Oourt  of  Wyoming  recognized  that  the 
rule  laid  down  in  Edelhoff  v.  State,  supra, 
wa»  not  apidicable  where  tbe  separate  acts 
of  embeaBloiient  were  not  .soacoptlbl^  of 


rect  prwrC,  aa  wbere  Uw  crime  was  oommltted 
by  virtue  of  tbe  confidential  relation  existing 
betweea  tbe  municipality  and  the  dty  clerk, 
and  consisted  of  many  acts  done  at  different 
times,  and  In  pursuance  of  a  fixed  purpose. 

In  Ker  v.  People,  110  III.  645,  61  Am.  Rep. 
706,  the  court  said: 

"One  element  that  enters  into  the  statutory 
definition  of  embezzlement  is  the  fiduciary  or 
confidential  relation.  Such  relations  afford  tbe 
amplest  opportnni^  to  misappropriate  money, 
funds,  and  securities,  and  often  present  great  dif- 
ficulty in  proving  exactly  when  and  bow  it  was 
done.  This  is  especially  true  with  regard  to 
clerks  and  confidential  agents  in  banks,  or  other 
corporations  or  firms  doing  a  large  business, 
and  who  are  intrusted,  in  whole  or  in  part, 
with  the  care  or  custody  of  funds,  securities, 
and  property  belonging  to  banks  or  other  cor- 
porations, or  to  a  copartnerahip.  It  is  difficult, 
in  such  cases,  if  at  all  possible,  to  prove  with 
certainty  when  or  bow  the  embezilement  was 
effected.  It  ia,  of  course,  done  with  a  view  to 
avoid  detection,  and  the  confidential  relations 
existing  ward  off  suspicion.  Embezzlement 
may,  and  moat  often  does,  consist  of  many  acts 
done  in  a  series  of  years,  and  the  fact  at  last 
disclosed,  that  the  employer's  money  and  funds 
are  embezzled.  Is  tbe  crime  against  which  the.- 
statute  is  leveled." 

In  State  v.  Noland,  111  Mo.  473,  at  pag« 
503, 19  S.  W.  715,  at  page  722,  the  court  said : 

"Embezzlement  is  necessarily  peculiar  in  some 
of  its  featores;  and  particularly  so  when  a 
public  officer  obtaina  funds  by  virtue  of  his  of- 
fice. Unlike  the  ordinary  clerk,  he  has  no  one 
to  watch  over  bis  manner  of  doing  business. 
Manifestly,  if  the  rigid  rules  of  tbe  common 
law,  requiring  the  state  to  show  exactly  when 
he  received  certain  moneys,  the  diaracter  of  the 
money.  *  •  •  nnd  exactly  how  he  effected 
the  misappropriation,  were  to  obtain,  then  the 
atatute  would  be  a  dead  letter.  Accordingly, 
the  oourts  of  this  country,  with  great  imanimr 
ity,  have  not  eonsUered  the  eommon-law  prece- 
dents as  eontroUing  under  similar  statutes,  and. 
whUe  requiring  a  substantia]  compliance  with 
tbe  statutory  requirements,  and  having  doe  re- 
gard to  the  coBBtitutionBl  guaranties,  they  have 
construed  this  law  liberally.  The  fiduciary  re- 
lation enables  tbe  officer  to  convert  funds  and 
seenrltles  to  bia  own  use.  and  at  tbe  same  time 
renders  it  abuMt  taiposslble  for  the  state,  in 
advance,  to  charge  when  and  bow  it  was  done. 
Bmbezzlement  often  consists  of  a  series  of 
acta,  done  at  different  times,  but  with  a  com- 
mon design,  and  ultimately  the  one  fact  ap- 
pears,  that  there  is  a  shortage;  all  that  can  be 
said  is  that  there  is  a  certain  defidt,  the  pub- 
lic funds  have  been  embessled  to  a  certain 
amount.  *  *  *  The  drcult  court  regarded  it 
as  one  transaction,  one  in  effect  and  practical 
result  Tbe  Attorney  Omeral  prosecuted  od: 
this  theory;  the  court  faistmcted  mi  this  view; 
and  the  Jnry  found  their  verdict  on'  this  aspect 
of  the  case.  It  was  largely  a  question  of  fact."' 

[4]  In  the  Instant  case.  It  is  Insisted  that;, 
since  It  appears  that  In  the  report  made  by 
appellant  to  the  dty  treasurer  for  the  montlw 
pf  March.  April,  and  May.  1914,  and  Ai^gust, 
September,  and  October,  1916,  appellant  did: 
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iiot  rqxkrt  or  turn  tn  to  the  dty  treasurer  all 
ttie  mon^  received  by  him,  tf  s[vellant  was 
guilty  of  the  crime  <^  embegglement,  ate  sepa* 
rate  and  dlsUnct  acta  of  embwaleniait  were 
cortimltted.  The  evidence  disposed  a  total 
amount  of  $8,602^,  collectea  from  various 
sources  and  from  numerous  individiialB  by 
the  appellant,  wbito  acting  as  dty  clerk, 
which  he  failed  to  account  tor,  and  which 
covered  the  «iUre  time  (diarged  In  the  In- 
dlctment  The  evidence  failed  to  disclose  the 
embes^lement  of  separate  amounts  at  any 
stated  time,  but  did  show  the  appropriation 
of  the  entire  amount  by  appellant,  who  sys- 
•tematleaUy  Instttuted  a  continuous  series  ct 
withholdlQS  a  portion  of  the  city's  mon^ 
that  were  collected  tar  him  by  virtue  of  bla 
<^ce.  The  embecalonait  of  the  separate 
amounts  was  not  susceptible  of  direct  prooC 
but  the  aggregate  amount  systnnatl(»ll7 
'Withheld  hj  appelant  was  estaUlshed  by  the 
proof. 

An  analogous  case  Is  that  of  WllllB  t. 
State.  1^  Ala.  429,  33  South.  226.  In  that 
caae,  the  defendant,  an  express  agent,  com- 
mitted a  series  of  acts  of  emberadement  be- 
tween January  1,  1898,  and  AiwU,  190a 
^ese  acts  were  proven  by  Gm  dally  records 
of  the  express  company.  It  was  contended 
tiiat  because  the  aggregate  amount  appro- 
priated was  capable  of  proof  by  the  records 
In  raialler  amounts  monthly,  the  state  diould 
be  compelled  to  elect  on  whicb  smallw 
amount  it  would  rely.  The  court,  in  address- 
ing itself  to  this  question,  used  the  following 
^nguage: 

*TFbe  next  Important  qnestton  railed  open 
the  record  is  whether  the  prosecution  could  b« 
eompeUed  to  elect  to  prosecute  for  one  partteii- 
lar  act  of  embesalemeDt.  The  erldenoe  riiows 
Oat  the  defendant  was  the  station  affent  at 
the  railway  compaDy,  and  as  such  had  fall 
diarge  and  control  of  its  buBinesa  at  that  sta- 
tion, was  the  custodisn  of  all  money  Bfising  out 
of  the  sale  of  tickets,  collected  all  freight  and 
express  charges,  made  disbnrsements,  and  kept 
the  books.  Furthermore,  the  evidence  tended 
to  show  that,  by  a  system  of  false  entries  upon 
the  books  and  otlier  dubioas  practices,  he  en- 
dearored  to  conoeal  his  withholding  oi  small 
■nms  of  money  which  came  Into  bis  possession 
from  time  to  lime,  by  virtue  of  his  employment; 
and,  by  a  system  of  falsification,  he  managed 
to  conceal  for  a  considerable  length  of  time  Ms 
acts  of  conversion  with  his  employer's  money, 
^e  tendency  of  the  evidence  strongly  supports 
the  theory  that  the  defendant  systematicaUy  in- 
stitnted  a  continuotis  series  of  witfatudding  of 
his  prindpars  money  for  the  pnrpose  of  ac- 
gulring  for  tns  own  use,  altimately,  a  large  sum. 
Where  this  is  the  case,  the  doctrine  of  election 
does  not  apply,  since  the  series  of  acts  would 
constitute  bat  one  offense,  and  each  separate 
act  woold  not  be  a  separate  and  distinct  of- 
fense." . 

See,  also,  State  t.  Dale,  8  Or.  229;  State  v, 
Relnhart,  26  Or.  466-481,  38  Pac  822-827; 
Chamberlain  t.  State^  80  Neb.  81^  115  N.  W. 
B65-667. 


[I]  Appdlanf  a  ualgiuiMnCa  nunBoid  7  to 
14,  Inclusive^  relate  to  tiw  admission  of 
State's  E^Ehiblts  T,  D,  and  F;  and  to  tin  giv- 
ing or  refusal  to  give  certain  instructions, 
the  cwtention  b^g  that  the  court  should 
have  advised  the  Jury  to  acquit  the  appellant 
by  reason  of  tiie  fact  that  die  ordinances  un- 
der whlcft  he  had  assumed  to  collect  m<HK3W 
were  not  valid.  In  that  none  of  said  purported 
ordinances  bad  ever  been  passed  by  the  dty 
of  Idaho  Falls,  as  required  by  law,  and  that 
he  bad  acted,  therefore,  not  in  his  capacity 
aa  dty  clerk,  but  as  agent  of  the  dty,  and 
that  the  evidence  therefor^  fblled  to  Jnstt- 
ty  the  verdict  and  Jndgmoit  that  appdlant 
In  his  capacity  as  dty  deric  bad  anbeazled 
the  funds  as  alleged.  Bev.  Cod^  f  2256, 
KHWrldea  that: 

"The  trea Barer  of  each  dty  and  village  shall 
be  the  custodian  of  all  money  belonging  to  the 
corporation.   ♦   •  • 

Bev.  Codes,  1  2277  Is  as  follows: 
"The  dty  or  village  derk  shall  have  the  ens- 
tody  of  an  laws  and  ordinances,  *   *   *  He 
shall  also  perform  soch  other  duties  as  may  be 
required  by  the  ordinances  of  the  dty." 

From  a  consideration  of  the  two  sections 
quoted  above,  It  la  apparent  that  the  <Hy  of 
Idaho  Falls  had  authority  in  law  to  add  to 
the  duties  of  the  dty  derk,  whidi  It  attempt* 
ed  to  do  by  ordinances  60-A,  78,  and  91, 
State's  Exhibite  T,  D,  and  F,  respectively,  la 
the  following  language: 

Ordinance  SO-A. 

"Section  1.  It  shaU  be  the  duty  of  the  city 
clerk  to  perform  sudi  duties  as  are  required  by 
law  and  it  shall  be  his  further  dnty  to  collect 
all  water  rentals  and  electric  tight  rentals  dne 
the  dty,  and  keep  an  account  of  the  same,  and 
make  a  monthly  report,  and  turn  all  moneys 
collected  by  him  over  to  the  dty  treasurer." 

Ordinance  78. 

"Sec.  22.  The  dty  derk  shall  famish  to  each 
property  owner,  landlord,  or  hia  agent,  on  the 
first  of  each  month,  a  statement  of  the  amount 
due  for  water  for  that  month,  and  if  on;  person 
neglects  to  pay  bis  water  rent  by  the  tenth  of 
the  month,  or  shall  fail  or  refuse  to  pay  the 
water  rates  charged  against  tilm  at  the  office 
of  the  dty  clerk,  the  said  derk  shall  notify  the 
superintendent  of  waterworks,  who  shall  cause 
the  water  to  be  turned  off  from  the  premises 
of  such  deUnquent.  •  •  • " 

Ordiuance  94. 

"Sec.  2.  At  the  time  of  iBSuIng  any  Buch  li- 
cense, the  dty  derk  shall  countersign  the  same 
and  affix  the  seal  of  the  dty  thereto,  and  be- 
fore the  delivery  thereof  shall  collect  the  Isw^ 
fal  amount  of  audi  license  in  cash. 

"Sec.  3.  The  dty  clerk  shall  settle  with  th« 
dty  treasurer  on  the  first  day  of  each  month 
ler  all  licenses  previously  issued  and  shall  .r^ 
port  the  same  to  the  council  at  the  next  rega- 
lar  meeting." 

The  above  ordinances,  providing  for  Ae  coi- 
lectloi^  reo^lpt;  and  turning  over  (tf  mdi 
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fimda  1^  the  titj  clerk  to  tbe  dtr  treasurer, 
at  stated  loterrala,  are  not  in  conflict  with 
tbe  xnoTislons  of  Bev.  Codes,  H  2256,  2277, 
supra,  and  are  lawful  subjects  for  enactment 
by  tbe  citT  ooundl.  Granting,  tben,  that 
these  ordinances  were  not  legally  passed  ty 
the  council,  they  were  brought  In  evidence, 
certified  by  the  lawful  custodian  thereof,  and 
under  them  the  appellant,  by  virtue  of  the 
fact  that  he  was  city  clerk,  has  assumed  to 
act  on  behalf  at  the  €itj  of  Idaho  Falls,  in 
collecting  the  moneys  which  said  purported 
ordinances  sought  to  aotborize  him  to  col- 
lect; and,  having  collected  a  large  sum  by 
virtue  of  his  office  and  by  virtue  of  the  or- 
dinances mentioned,  having  remitted  to  the 
dty  treasurer  the  greater  part  thereof  as 
required  by  said  ordinances,  and  having  with- 
held and  converted  to  his  own  use  $8,602.83 
of  the  money  so  collected,  he  cannot  be  heard 
to  say  that  the  ordinances  were  of  no. legal 
effect,  and  that  he  received  the  sums  In  ques- 
tion In  a  private  capacity  as  a  mere  agent 
of  the  city. 

The  instruction  complained  of,  bearing  ex- 
pressly upon  this  p<^t,  was  ^ven  by  the 
court  in  the  following  langwge: 

"No.  19.  Wberc  one  assomei  to  aet  ai  an 

«^cer  of  a  monicipal  corpotatlon,  he  may  not, 
when  challenged  for  those  acts,  deny  that  he 
was  acting  in  on  official  capacity.  He  is  estop- 
ped, not'  merely  as  against  his  assumed  prlnd- 
pal,  but  also  as  against  the  state." 

Under  the  fiBcts  and  drcamatmiices  In  evi- 
dence, this  Instruction  correctly  stated  the 
law,  and  tbe  principle  therein  announced  Is 
supported  by  the  great  weight  of  authority. 
Bishop,  OMmlnal  Law  (3d  Bd.)  1 3dT :  2  Whar- 
ton, Criminal  Law  (7tb  Bd.)  |  1920;  State  t. 
Spauldlng,  24  Kan.  1;  State  v.  Patterson,  66 
Kan.  447,  71  Pac  860;  Br  parte  Hedley,  31 
CaL  106;  Pet^le  v.  Robertson,  6  Oal.  App^ 
S14.  02  Pac  496;  People  v.  K<vce,  106  Cal. 
173,  37  Pac.  630,  89  Pac.  S24;  People  t. 
Lecmard,  106  Cal.  802,  89  Pac.  ei7;  Peoi^e  t. 
TreadweU.  60  Cal.  226.  10  Pac.  602;  People 
T.  Gallagher,  100  Oal.  466.  86  Pac.  SO;  State 
T.  Stooe,  40  Iowa,  547;  State  District  Court, 
31  Mont.  428,  78  Pac.  760.  8  Ann.  Cas.  841, 
and  note:  Elx  parte  Rtcwd,  11  Nev.  287;  note 
to  Oalklns  t.  State,  18  Ohio  St.  366,  96  Am. 
Dec.  121.  at  137;  State  t.  Pohlmeyer.  60  Ohio 
8t  491,  at  496,  S2  N.  B.  1027 ;  SUte  v.  Heath, 
8  Mo.  App.  00:  State  r.  Silva,  130  Mo.  440, 
at  461,  32  8.  W.  1607;  Newman  v.  People, 
23  Colo.  30t>.  47  Paa  278;  Leonard  ▼.  States 
7  Tex.  App.  447;  State  t.  Costln,  80  N.  O.  611, 
at  516;  State  t.  O'Brien,  04  Tenn.  70.  28 
S.  W.  311.  26  L.  B.  A.  262;  note  to  Hartnett 
T.  State  fTex.  Or.  App.)  23  Li  R.  A.  (N.  S.) 
701;  and  note  at  17  L.  R.  A.  (N.  S.)  63L 

Blshf^  In  section  367,  supra,  says: 

"In  reason,  whenever  a  man  claims  to  be  a 
servant  while  getting  Into  his  possession  by 
forie  of  his  claim  tbe  property  to  be  embezzled, 
he  ehonld  be  held  to  be  sncb  on  his  trial  lor 
the  embesdeairat." 


The  reasonli^  la  eqaslly  applicable  here 
that,  where  a  man  assumes  to  collect  and  re- 
ceive moneys  for  the  dty,  by  virtue  of  his 
office  as  dty  derk,  and  by  virtue  of  a  pur- 
ported dty  ordinance  directing  the  city  clerk 
to  collect  and  receive  such  moneys,  he  should, 
on  trial  for  embezzlement  of  a  portion  of 
such  funds,  be  held  to  be  such  dty  derk,  and 
should  not  be  heard  to  question  the  validity 
of  the  ordinances  under  which  he  assumed  to 
act 

In  the  case  of  State  v,  Spauldlng,  supra, 
whidi  Is  recognized  as  a  leading  case  upon 
the  question  of  estoppel,  the  defendant  had 
assumed  authority  to  act,  and  acted  under 
color  of  authority.  In  the  collection  of  moneys 
belonging  to  a  rauniclpallty,  and  sought  to 
avoid  conviction  upon  the  ground  that  there 
was  no  dty  ordinance  which  authwized  him 
to  collect  license  money.  The  court,  in  an 
opinion  written  by  Brewer,  J.,  afterwards  a 
member  of  the  Supreme  Court  of  tbe  United 
States,  said : 

"Defendant  was  the  city  derk;  the  money 
which  he  is  charged  with  embezzling  came  from 
two  sources— licenses,  and  from  what  is  known 
as  the  *dog  tax.'  Under  tbe  city  ordinances, 
applicants  for  licenses  were  required  to  pay 
the  license  fee  to  the  dty  treasurer.  •  •  • 
The  city  clerk  prepared  and  attested  the  li- 
cense, which  was  signed  by  the  mayor;  but  he 
had  nothing  to  do  'vHtii  the  recdpt  of  the  mon- 
ey. Tbe  provisions  concerning  the  dog  tax 
were  different;  for  as  to  that  the  ordinance 
in  terms  authorized  the  derk  to  receive  the 
tax,  and  thereafter  pay  it  over  to  tbe  dty 
treasurer.  Unquestionably  this  money,  while  in 
Ms  hands,  was  city  money,  and  an  embezzle- 
ment of  it  was  an  embezzlement  of  dty  funds. 
*  •  •  Upon  these  facts  (and  others  redted 
in  the  opiidon  not  pertinent  here),  defendant 
asked  the  court  to  instruct  the  ^ry  that  no 
eonvletiott  could  be  had  for  embezsliBg  thts'  li- 
cense money,  Inasmuch  at  the  charge  was  of 
embeszling  money  of  tbe  dty,  and  this  money, 
never  having  passed  into  the  bands  of  tbe 
treasurer,  was  still  tbe  money  of  tbe  various 
licensees,  or  at  any  rate  was  not  the  money  of 
the  dty." 

Tba  court  refused  to  Instmct  tbe  jury  as 
requested,  but,  on  tbe  other  hand,  charged.  In 
autwtancek  that  the  dty  was  an  Incorporation, 
and  might  employ  agaits  without  providing 
therefor  by  ordinance,  and  that  it  one,  with 
the  araent  of  tbe  mayor  and  coundl,  acting 
In  the  capacity  of  agent,  derk,  servant,  or 
bailee  of  the  dty,  should  receive  moneys  be- 
longing to  It  and  embezzle  them,  he  might 
be  oonvlcfeed  although  the  ordinance  i>roTld- 
ed  that  alt  dues  of  the  shoold  be  payable 
to  tbe  dty  treasurer. 

In  tbe  Instant  case,  tbe  appellant  was  act- 
ing under  ordinances,  treated  as  valid  by  the 
officers  <tf  the  munldpallty  and  by  blms^ 
In  the  collection  of  the  moneys  which  he  Is 
charged  with  embezzling,  and,  as  was  said  In 
the  caae  of  Stats  v.  Spauldlng,  supra: 

**A  man  may  not  say:  *I  have  the  right  to 
ftoelT*  money,*  and  tecelve  It,  and  then,  when 
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challenged  for  it«  receipt  or  '  embeBxlemeot, 
'  avoid  Uabilitr  by  saying,  'I  had  no  right  to  re- 
ceive It'  He  has  voluntarily  asBUmed  a  posi- 
tion the  reBpoDBibiltties  of  which  be  may  not 
avoid.  The  defendant  may  not  say  that  he 
holds  this  money  simplj  for  the  licensees,  be- 
cause he  himself  baa  issaed  the  licenBes. 
•  •  •  Hiat  by  issuing  [the  licenses]  he  con- 
clusively, 80  far  as  be  was  concerned,  affirmed 
that  the  money  he  had  received  and  was  hold- 
ing was  city  money.  The  law  of  estoppel  binds 
him,  whether  it  binds  any  one  else  or  not,  and 
is  equally  potent  in  a  criminal  as  well  as  a 
civil  action.  •  •  •  It  would  be  the  height 
of  legal  absurdity  to  permit  the  chief  actor,  the 
-  real  wrongdoer,  to  tUspute  the  authority  be 
has  assumed  and  avoid  liability  for  a  crime 
which  his  own  assumption  of  authority  haa 
alone  given  him  power  to  commit.  Reference 
is  made  to  2  Wtaart.  Orim.  Law  (7tb  Ed.)  S 
1920,  in  which  the  author  says  that:  'While  the 
reason  of  the  thing  requires  that  the  money  em- 
bezzled should  have  been  received  by  the  de- 
fendant within  the  orbit  of  bis  employment,  yet, 
where  be  succeeds  in  getting  money  oa  the  basis 
of  sucb  employment  from  third  parties,  and 
when  there  is  a  legal  duty  resting  on  him  to  iwy 
over  sudi  money  to  his  employers,  then  the 
embezzlement  of  such  money  is  within  the  atat* 
ute.'  " 

In  this  case  the  purported  ordlnaaces  made 
It  tlie  duty  of  the  city  clerh  to  Issue  bis  re- 
ceipt as  such  clerk  to  the  patrons  of  the 
electric  light  and  water  d^artments,  and  li- 
censees, when  the  money  was  paid  to  the  city. 
He  received  this  money  as  the  money  of  the 
city,  wblch  is  conclusively  shown  against  him 
by  issuing  receipts  therefor,  which  was  an 
nfflrmance  by  him  that  he  had  authority  as 
clerk  of  the  city  to  receive  the  moneys  for 
Ibe  dty.  He  understood  that  be  was  to  re- 
ceive this  money  and  to  receipt  therefor,  and 
that  St  was  paid  to  blm.  because  be  was  dty 
clerk.  He  cannot  therefore  be  beard  to  say 
that  the  ordinances  under  whlcb  be  received 
tbla  money  were  Dot  legally  passed,  nor  to 
urge  la  his  defense  that  he  received  the  city's 
money  In  a  mere  private  capadtgr  as  agent, 
and  not  In  bis  offldal  capadty  as  dty  clerk. 

[I]  It  Is  apparent  from  the  foregdng  au- 
ttatHiUes  tbat  amiellantfs  contention  that  he 
should  bare  been  Indicted  under  Sev.  Codes, 
I  7068,  Instead  Of  under  Rev.  Codes,  |  7066,  Is 
without  merit  Furthermore,  the  language 
of  the  section  under  which  ai^llant  was 
Indicted  predudcs  any  sudi  Interpretatlou  as 
appellant  seeks  to  give  It  It  Is  as  follows: 

"Sec  7066.  Every  officer  of  this  state,  or  of 
any  county,  city,  or  other  mumcipal  corpora- 
tion or  subdivision  thereof,  and  every  deputy, 
clerk,  or  servant  of  any  such  officer,  and  every 
officer,  director,  trustee,  clerk,  servant,  or 
agent  of  any  association,  society,  or  corpora- 
tion (public  or  private),  who  fraudulently  ap- 
propriates to  any  use  or  purpose  not  in  the  doe 
and  lawful  execution  of  bis  trust  any  property 
which  be  haa  In  his  possession  or  under  his 
control  by  virtue  of  his  trust,  or  secretes  it 
with  a  traudolent  intent  to  appropriate  it  to 


sndi  use  or  pntpose.  Is  guflly  of  wabeade- 

ment" 

Under  the  language  of  this  section,  It  ia 
immaterlsl  whether  the  d^endant  is  an  offi- 
cer, or  merely  a  dexk  or  servant  of  an  offi- 
cer, or  whether  be  Is  mere\y  a  deA,  servant 
or  agent  of  the  mmiidpallty.  The  statute 
applies  to  all  such  alike,  and  It  matters  not 
In  this  case,  under  the  foregotng  secttw, 
whether  appellant  desires  to  be  regarded  as 
an  officer  or  as  an  agent  If  he  embessles 
money  belonging  to'  the  munldpallCy,  which 
comes  into  his  possession  while  acting  In  the 
capacity  dthec  of  officer  or  of  agent  the 
statute  makes  blm  guilty  of  cmbeEzlenwDt 
The  language  of  the  statute  is  broad,  and 
seeras  to  have  beoi,  with  wise  foretbonght  ex- 
pressly designed  to  cover  all  cases  of  onbessle- 
m&it  of  public  funds  by  public  servants,  and, 
Ind^endent  of  the  antborltles  above  review- 
ed, stands  as  a  ccanplete  refutation  and  an- 
swer to  appellant^s  contratlon.  We  do  not 
wish  to  be  understood  as  saying  tbat  under 
this  section  a  defmdant  could  be  diarged  as 
an  office  and  convicted  as  a  clerk  or  agent 
but  tbat  appellant  was  pn^rly  Indicted  un- 
&et  bis  sectlMi,  and  that  even  though  the 
facts  Imd  beat  sudi  as  to  make'  It  necessary 
to  Indict  blm  as  an  Bgeat  €t  tbe  dty  and  not 
as  deric,  the  indictment  should  stlU  be  drawn 
under  this  section.  Tbe  determining  feature 
of  tbe  case  Is  that  the  mtm^s  «nbeszled  be- 
longed to  tbe  city;  tbat  appellant  knew  tbat 
fact  ftnd  assumed  to  o(dlert  tiie  moneys  for 
and  on  behalf  of  tbe  city*  in  his  offldal  ca- 
padty as  dty  dwk ;  and,  whetbw  or  not  tbe 
ordinances  were  void,  they  wrae  admladble 
In  evidence  as  drcumstances  tending  to  estab- 
lish this  fMture  of  the  case. 

Tbe  Judgment  Is  affirmed. 

RICE,  J.  (concurring).  I  concur  In  the 
ccmcluaion  reached  that  the  Judgmeot  of  con- 
viction must  be  affirmed. 

It  may  be  true  that  estoppel,  as  that  term 
is  ordinarily  used,  cannot  be  Invoked  against 
a  defendant  in  a  criminal  case.  But  in  this 
case  the  appellant  assigned  as  error  tlie  re- 
fusal of  the  trial  court  to  strike  Exhibits  D, 
T,  and  F,  whlcb  were  purported  ordinances 
of  tbe  dty  of  Idaho  Falls,  for  the  reasou  that 
tbe  evidence  showed  that  these  ordinances 
were  never  published  or  posted  as  required 
by  law.  I  think  the  court  properly  refused 
to  strike  these  exhibits.  They  were  compe- 
tent to  show  that  the  appellant  while  act- 
ing as  city  clerk,  collected  funds  belonging  to 
the  city  with  the  consent  of  the  municipality, 
and  that  therefore,  when  collected  by  appel- 
lant they  became  the  property  of  tbe  city. 
There  Is  no  evidence  In  the  record  to  suggest 
that  appellant  while  collecting  the  funds  of 
the  city,  was  acting  merely  as  an  agent  of 
tbe  dty,  or  otherwise  than  in  his  official 
cajradty  as  city  clerk.  Tbe  funds  came  into 
his  possession  by  virtue  of  bis  office.  lu  my 
opinion^  Independently  of  anj*  statute  or  or- 
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dlnancs,  be  was  under  a  legal  Antj,  as  city 
dn-fe,  to  paj*  the  fandB  coUeeted  talm  to 
the  legal  custodian  of  the  funds.  I  think, 
aiereftuflh  Oie  a^iellant  was  ^it^po-ly  charg- 
ed and  convicted  of  einbeulement  of  the  pub- 
lic funds  of  the  dty  of  Idaho  Falls  as  dtr 
der^. 

The  court  properly  declined  to  require  Oie 
state  to  elect  as  to  which  act  of  embe^Ie- 
aunt  it  would  rely  upon,  because  theevldeDce 
did  not  shoir  tliat  titere  were  separate  acts  of 
embesElemait.  Tba  Indictment  diarged  but 
a  single  offense.  I  ttilnk  It  is  not  a  ques- 
tion of  whether  the  embezzlement  of  separate 
and  dlsUnct  amounts  was  suac^ttble  of  di- 
rect xaoof.  bnt  It  Is  a  question  of  whether  the 
evidence  did  prove  that  there  were  separate 
and  distinct  embezzlanenta  of  separate 
amounts.  Until  die  evidence  disclosed  such  a 
state  of,  facts,  the  state  was  not  required  to 
elects  but  the  Issue  properly  went  to  the  Jury 
upon  the  indictment  Itself. 

MORGAN,  J.  (dissenting).  Bstoppel  has 
been  defined  as  "a  predusloo  In  law  which  pre- 
vents a  man  alleging  or  denying  a  &ct  In 
consequence  of  his  own  act,  all^ttw  or  de* 
nial  of  a  contrary  tenor."  16  Qyc.  679,  note 
L  The  apt^ication  of  the  doctrine  of  es- 
toppel In  criminal  cases  Is  of  doubtful  ori- 
gin and  worse  than  doubtful  soundness.  To 
attempt  to  ai^ly  It  to  tfiis  case  is  to  violate 
Rev.  Codes,  |  7758,  which  provides  that  the 
pica  of  not  guUty  puts  In  issue  every  ma- 
teiisl  allegatloQ  of  the  indictment,  and  the 
well-known  principle  of  law  that  the  burden 
Is  on  the  state  to  prove  every  fact  and  clr- 
cumstance  which  Is  essential  to  the  guilt  of 
the  accused.   12  Cyc.  379. 

The  application  of  that  spurious  doctrine 
hers  means  that  not  only  was  appellant  pre- 
cluded from  showing  the  law  did  not  make  It 
his  duty,  as  charged,  to  receive  the  money  and 
pay  it  over  to  the  city,  but  relieved  the  state 
of  the  burden  of  proving  be  received  it,  as 
clerk,  virtue  <k  his  office,  and  thus  vio- 
lated an  oAdal  trust  when  he  misappropriat- 
ed it 

No  case  can  be  found  where  a  court  has 
followed  this  so-called  doctrine  of  estoppel 
in  criminal  cases  to  the  extent  of  boMing  that 
an  accused  can  be  prevented  from  asserting 
what  the  law  is,  or  that  his  act  did  nut  con- 
Btltnte  a  vitiation  of  the  law  he  was  accused 
of  having  violated.  That  is  the  result  of  Its 
applicatian  to  this  case,  and  means  that  be- 
cause aiv^Iant,  when  he  received  the  money, 
assumed  to  set  as  cl«rk,  he  Is  precluded  fr<»n 
showing,  or  asserting,  that,  as  a  matter  of 
law,  no  snch  duty  rested  upon  the  Incumbent 
of  that  oflBce,  and  that  when  he  appr(H>rIated 
it  to  his  own  use  no  official  trust  was  violated. 

Reduced  to  Its  final  analysis  estoppel  in 
criminal  cases  amounts  to  this:  Although  ac- 
cused Is  not  guUty  of  the  crime  charged,  his 
misconduct  has  been  such  as  to  make  proof  of 
his  guilt  unneoessary  In  order  to  bring  about 

his  COttVicCUW. 


The  Indictment  in  this  case  charges.  In  sub- 
stance^ that  ai^Uant  waa  an  <rfBcer  ot  the 
city  Of  Idaho  Falls,  to  wit.  dty  d^  and 
that  by  virtue  of  his  trust  as  audi  office 
there  came  Into  his  poesesslon  and  under  his 
omtrol  98^480.78,  Uie  proper^  of  the  dty,  and 
that  irtiile  said  mon^  was  so  In  his  posaoi- 
d<Hi  and  under  lils  control,  by  virtae  of  his 
said  trust,  he  appropriated  it  to  his  own  use, 
not  in  the  due  and  lawful  executlMi  ot  his 
said  trust.  4 

The  Indletmoit  diarges  a  vlolatloo  of  Bev. 
Codes,  I  7006,  by  ai^llant,  u  an  oSBeex,  to 
wit,  deA  ot  Idaho  FaUa.  That  sectlim,  ao 
txr  as  it  applies  to  this  case^  provides: 

"Every  officer  of  •  •  •  any  *  •  •  dty 
•  *  •  and  fcvery  ♦  •  •  agent  of  any  •  •  • 
corporation  (public  or  private)  who  fraudulent- 
ly appropriates  to  any  nse  or  purpose' not  in 
the  doe  and  lawfol  execution  of  his  trust,  any 
property  which  he  has  in  bis  possession  or  un- 
der bis  oontrol  by  virtue  of  Us  trust  *  *  * 
is  guilty  of  embeszlement." 

The  gravamen  of  the  offense  h  the  misap- 
propriation of  property  In  violation  of  a 
trust,  and  the  crime  may  be  committed,  so 
far  as  tbls  case  Is  concerned.  1^  either  one 
of  two  dasses  of  persons:  (1)  OtBcers  of 
dtles ;  (2)  ag^ts  of  corporations. 

The  evidence  tends  to  show  that  appellant 
came  Into  possession  of  money  of  Idaho  Falls 
and  that  he  appropriated  It  to  his  own  use. 
If  he  did  this  as  an  officer  of  the  dty,  be  Is 
guilty  of  a  vlolatlmi  of  the  above-quoted  stat- 
ute. If  he  did  It  as  an  agent  of  that  munic- 
ipal corporation,  he  Is  guilty  of  a  violation 
of  the  same  statute.  Whether  he  acted  as  an 
officer  or  as  an  agent  becomes  material  be- 
cause of  the  allegation  In  the  indictment 
spedScally  accusing  him  of  having  acted  as 
an  officer,  to  wit,  derk.  This  deslgnatiim  of 
the  capacity  In  which  he  acted  made  It  neces- 
sary for  the  state  to  establish  that,  in  mis- 
appropriating the  funds  of  the  dty,  appellant 
violated  a  duty  which  he,  as  derk,  owed  to  It. 

Had  the  evidence  shown  that,  Instead  of 
being  clerk,  appellant  was  mayor  of  Idaho 
Falls,  and  that.  In  the  latter  c^clal  capadty, 
he  received  and  misappropriated  the  money, 
It  would  hardly  be  urged  that  the  proof  would 
sustain  this  Indictment,  although  a  mayor 
may  commit  the  crime  mentioned  in  the  stat- 
ute. It  Is  equally  dear  that  If  his  miscon- 
duct did  not  constitute  a  breach  of  a  duty 
whidi  the  clerk  owed  to  the  city,  but  that 
his  mlsappropriatltm  of  the  funds  of  the 
municipality  was  In  violation  of  the  trust 
which  It  reposed  in  him  as  its  agent,  there 
is  a  fatal  variance  between  allegation  and 
proof. 

Agency  may  be,  and  sometimes  Is,  creat- 
ed by  the  conduct  of  the  parties.  Official  du- 
ties are  Imposed  only  by  law.  29  Cyc.  1431; 
Moore  V.  State,  53  Neb.  831,  74  N.  W.  819; 
Warswick  v.  State,  36  Tex.  Cr.  B.  63,  35  S.  W. 
386;  State  v.  Bolin,  110  Mo.  209, 19  S.  W.  650; 
State  T.  Meyers,  «6  Ohio  St  MO,  47  N.  SL 138; 
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People  T.  Shears-,  148  OaL  66,  76  Pac.  S18 ; 
Hartaett  t.  State  Or.  App.)  118  S.  W. 

8B5,  23  <i.  R.  A  (N.  8.)  761 ;  Dickey  T.  Btate^ 
65  Tex.  Or.  R.  374,  144  S.  W.  271. 

Tbere  is  no  statute  In  Idaho  making  it  the 
duty  of  the  city  clerk  to  collect,  or  pay  over, 
this  money,  and  the  ordlnancea  by  which  It 
was  Bon^t  to  impose  tboae  duties  upon  that 
oflScer  were  held,  by  the  trial  court,  to  be 
TOid,  so  that  the  state  failed  to  establish 
the  foUowinsT  iodlspensable  elciuents  of  the 
crime  charged :  That  the  money  in  Questifm 
was  in  appellant's  "possession  or  under  his 
control  virtue  of  his  trust"  as  Aty  clprk ; 
and  that,  while  it  was  ao  held  In  his  posses- 
sion, he  appropriated  it  to  "a  use  or  purpose 
not  in  the  due  and  lawful  eiecutton  of  said 
trust" 

It  appears  Out  a  custom  was  eetabllstaed, 
proibably  pursuant  to  the  ordinances  which 
were  held  to  be  void,  as  above  noted,  where- 
by appellant  collected  certain  money  belong- 
ing to  the  dty  and  turned  porticma  of  it  over 
to  the  treasujrer.  While  void  ordinances  can- 
not serve  to  impose  an  official  duty  upon 
the  clerfe  the  custom  which  was  established 
and  the  conduct  of  the  parties  in  following 
it  made  appelant  the  city's  agent,  and  his 
misappropriation  of  the  money  in  question 
constituted  a  breach  of  his  trust,  as  such,  and 
a  violation  of  Bev.  Codes,  f  7066.  He  was 
not  accused  of  that,  but  was  charged  with 
having,  as  dty  deil£,  violated  a  duty  which 
that  officer,  aa  aadx,  was  not  shown  to  owe  to 
the  muoldpallty.  Be  was  not  accused  of  the 
crime  of  which  the  evidence  tended  to  show 
him  guilty,  and,  in  the  absence  of  a  valid  or- 
dinance making  It  his  official  duty,  as  dty 
derk,  to  pay  over  the  funds  In  duestlon,  he 
could  not  be  guilty  of  the  one  of  which  lie 
was  accused. 


HAMMOND  «t  aL  V.  ALE^NDBR  st  aL, 
State  Board  of  Land  Com'rs. 
(No.  3287.i 

(Supreme  bourt  of  Idaho.  Dec.  19,  191S,  Re- 
hearing Denied  Jan.  16,  1919.) 

1.  Public  Cjaiids  «5>148%— Stats  Li.kd»— 
PuBuo  Auctions. 

It  is  the  duty  of  the  state  board  of  land 
commisBioners  to  provide  for  the  sale  of  lands, 
granted  to  the  state  by  the  United  States,  un- 
der such  regulations  as  may  be  preBcribed  by 
law,  in  a  manner  which  will  secure  the  maxi- 
mum possible  amount  ther^or.  Sudi  lands  are 
held  by  the  etate,  la  tnwt,  subject  to  disposal, 
at  public  auction,  for  the  use  and  benefit  of  the 
respective  objects  for  whliA  tba  grants  wers 
made. 

2.  PiTBiJO  Lands  ^»148H— State  Lands— 
Sale  at  Attotxon. 

Competition  is  a  necessary  element  of  an 
auction,  and  if  prospective  parch ascrs  enter  in- 


to an  agreement  with  tiie  purpose  to,  and  wUA 
does,  stifle  competltlni  in  tddding^  the  vendor 
may  avoid  Oie  sals. 

Petition  of  Nora  Hammond  and  others  for 
writ  of  mandamus  against  M.  Alexander  and 
others,  as  the  State  Board  of  Land  Commla* 
sltmera.  Altemattve  writ  qnaeihed*  and  por- 
emptory  writ  denied. 

J.  H.  Peterson,  of  Pocatello,  for  platntlffB. 
T.  A.  Walters,  Atty.  G«n..  and  J.  P.  Pop«, 
Asst.  Atty.  Gen.,  fbr  deCeodantB. 

MOBOAN,  J.  On  7nly  10.  1918,  the  Stat* 
laud  commissioner  offered  for  sale,  at  Bex- 
burg,  certain  stat^  comnHm-sduxA,  Indemni- 
ty, and  Ilcni  lands,  situated  In  Madlsfm  coun- 
ty, tncts  of  wbldi  were  bid  qpoa  by  plaln- 
tUfs,  who  were  dedared  by  the  commissioner 
to  be  the  pnrcbaaers  tliereoL  lliereafter  tbe 
state  board  of  land  commlssioaera  dedlned 
to  recognize  the  sales  as  valid,  refused  to  is- 
sue certificates  of  putbun,  and  returned  to 
plain  CUES  the  portfcm  of  tiia  porctoase  price 
paid  by  Oiem  to  the  commissioner,  wUdi  tlier 
refused  to  accept  ' 

Hie  purpose  of  this*actlon  Is  to  l^oeure 
Issuance  of  a  writ  of  mandate  to  compel  th* 
board  to  Issue  to  plaintiffs  oertlflcates  of  pur^ 
diase  of  the  several  tracts  of  land  dedared  hj 
the  commissioner  to  have  been  sold  to  them. 
Upon  the  filing  of  the  complaint  an  alterna- 
tive writ  of  mandate  was  issued.  The  de- 
fendants answered,  and  testimony,  which  is 
now  before  us,  wns  taken  by  a  referee,  from 
whldi  the  following  facts  appear: 

At  the  time  when  and  place  where  the  sale 
had  been  advertised  to  be  held  about  315  peo- 
ple assembled.  After  the  commissioner  bad 
lead  the  notice,  and  as  he  was  proceeding  to 
offer  the  land,  one  of  the  plaintiffs  a^ed  that 
a  postttonemeut  be  had  for  an  hopr.  This  re- 
quest was  granted  by  the  commissioner  with 
the  nnanimons  consent  of  those  present. 
Thereupon  a  committee  was  appointed  by  the 
prospective  purchasers  to  devise  a  plan 
whereby  bids  were  to  be  submitted  for  the 
purchase  of  the  land.  The  members  of  the 
committee  were  unable  to  agree  up<m  a  plan, 
and  recommended  that  the  proQ>ectlve  bld- 
diws  not  enter  Into  an  agreement  with  re- 
spect to  tbe  niatta>,  but  that  ttie  sale  pioGeed 
as  advertised,  fniis  report  was  not  adopted, 
but  the  commlttae  was  disciharged.  and,  opon 
a  second  adjonnuneit  being  taken,  a  plan 
was  agreed  ixpon  ^0tunbj  meh  of  ttaose  who 
wished  to  yartidpate  «■  a  pnrchaser  at  tlie 
sale  wu  to  write  bis  name  upon  a  sUp  of  pa- 
per and  deposit  it  In  a  box,  and  ttiat  the  dips 
should  then  be  drawn  out  and  the  names 
numbeied  conseentiTely,  In  tbe  order  drawn, 
and  that  «adi  person  shonld  be  entitled  to 
Md  upon  a  quarter  section  of  the  land,  as  It 
was  ottered,  according  to  bis  number. 
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Of  the  persons  present,  SS6  partldpeted  In 

Qie  drawtng,  1  objected  to  tbe  proceeding, 
and  the  ranalnder  oeltber  partic^tated  oor 
expressed  anj  obJectlMi.  There  were  62 
quarter  sections  of  land  offered  for  sale,  and 
those  who  drew  numbers  low  enough  bid  the 
appraised  ralue  In  the  order  In  which  their 
names  came  from  the  box.  When  a  prospec- 
tive  purchaser  bid  he  did  so  without  regard 
to  wbidk  piece  of  land  was  b^ng  offered,  and 
irtietber  or  not  be  wanted  that  particular 
tract 

If  any  OBB  bid  npon  land  be  Intended  to  pur- 
chase when  he  went  to  the  sale  there  is  noth- 
ing la  the  testimony  to  Indicate  it,  bat  it  is 
shown  that  a  number  bid  upon  and  were  de- 
clared to  be  the  vortHuam  of  tracts  who  bad 
no  intention  of  participating  In  the  sale  until 
the  plan  for  drawing  lots  had  been  agreed  to. 
It  Is  also  shown  that  «  number  of  persons 
present  bad  Intraded  to  bid  npon  certain 
tracts,  and  did  not  do  so  because  the  num- 
bers they  drew  were  not  readied  In  their  or- 
der until  all  the  laud  had  been  disposed  of, 
and  because  they  felt  themselves  bound  to  not 
bid  upon  any  land  until  their  numbers  were 
nadied-  The  evidence  before  us  admits  of  no 
other  cmcluslon  than  ttiat  many  persons  who 
had  eqteoted  to  participate  as  bidders  at  the 
sale  did  not  do  so  because  of  an  understand- 
ing among  those  who  participated  in  the 
drawing  that  the^  were  not  to  bid  against 
each  other. 

[I]  Are  these  fla^  suffldent  to  vitiate  the 
sale  and  to  iimOty  the  Und  board  In  reftndng 
to  Issue  the  certlfloatM  of  puT<dia8et  Article 

9,  g  8,  of  the  Idaho  Constitution,  directs  that: 

"It  shall  be  the  du^  of  the  state  board  of  land 
eranmissionerB  to  provide  for  the  *  *  *  sale 

*  *  r  trilall  the  lands  heretofore,  or  which  ma? 
hereafter  be  granted  to  the  state  hs  the  general 
CDvcniment,  ander  mcti  regnlatioM  as  may  be 
prescribed  by  law  and  In  such  manner  at  will 
Mcure  tbe  maziimiBi  peetfUe  amoont  tboreter. 

*  •  *  The  Leglslatore  shall  •  •  *  provide 
by  law  that  tbe  general  grants  of  land  made  by 
Oongnas  to  die  state,  dull  be  *  *  *  held  in 
trust,  sDbJect  to  disposal  at  public  auetitm  for 
tbe  use  and  benefit  of  the  respective  objects  for 
which  said  grants  <tf  land  were  made.  •>••** 

Bev.  Codes,  f  lSe».  makes  It  the  dnt;  oY  the 
state  board  of  land  commissioners  to  cause 
tile  land  to  be  appraised,  and  section  1679 
proUbltB  the  sale  of  any  land  for  less  than 
the  appndsed  value,  nor  for  less  than  $10 
per  acre. 

[11  By  reason  of  Qib  provision  of  the  Con- 
atttntlon.  above  quoted,  none  of  the  land  In 
question  could  be  sold  except  at  public  auc- 
tJon.  In  an  auction,  eomp^tlon  la  a  neces- 
sary element  Cl^erritory  v.  IMyota,  19  Ha- 
waii, 661)  and  tbe  bidden  flx,  by  competition, 
tbe  price  at  whldb  the  offered  property  Is 
•old.  Oompetltlcn  Is  an  elemoat  of  each  offer 
and  bid  (Crandall  v.  State,  28  Ohl«  St  479), 
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and  while  all  agreeDtents  among  prospective 
Mdders  do  not  operate  to  vitiate  a  sole,  if- 
the  purpose  In  so  agreeing  Is  to  stifle  ctnupeti- 
tlon,  and  If  It  causes  tha  property  offered  to 
be  awarded  to  a  bidder,  or  bidders,  for  less 
than  would  have  otherwise  been  offered,  the 
vendor  may  avoid  the  sale.  6  C.  J.  830.  831 ; 
HemdoD  v.  Gibson,  38  8.  C.  3S7,  17  S.  E.  14S, 
20  L.  B.  A.  545,  37  Am.  St  Rep.  765. 

The  testlm<my  taken  In  thl's  case  makes  it 
clear  t2iat  the  purpose  of  plaintiffs,  and  Qie- 
others  who  participated  In  the  drawing,  was 
that  each  of  those  whose  names  were  drawn 
out  of  the  box  was  to  have  a  preference  right. 
In  the  order  In  which  his  name  was  drawn,  to 
bid  upon  a  quarter  section  of  land  If  his  num- 
ber was  reached  before  all  the  land  was' sold. 
It  Is  also  clear  that  the  general  understand- 
ing was,  although  a  few  persons  present 
ml^t  not  have  so  understood,  and  probably 
did  not  so  understand,  ttiat  those  who  par- 
ticipated in  tbe  drawing  would  not  compete 
In  tbe  bidding.. 

It  follows  that  the  land  was  not  sold  In  the 
manner  required  by  the  Constltntlon,  and 
that  It  was  tiie  duty  of  the  state  bmrd  of 
liand  ccmnnisrionens  to  set  aside  the  sale  and 
to  refuse  to  Issue  the  certificates  sought  to  be 
procttved  by  tbis  proceeding. 

^me  altranattve  wi^  of  mandate  la  quash- 
ed, and  file  peremptory  writ  Is  denied.  Oosta 
are  awarded  to  d^endants. 

BUDGE,  a  J.,  and  BICB,  concur. 


STATU  ex  rel.  liBASB  t.  WILKINSON, 
Mayor,  et  al.   (No.  4274.) 

(Sapreme  Court  of  Montana.   Dec  9,  191&) 

1.  ManDAiius  9>»166%^IteanmEii  Ain>  Mo- 
Tioir  TO  QuAva-^Aminmm. 

Demnirer  to  petition  for  mandamus,  and  mo- 
tion to  qnaih  the  alternative  writ,  admlttsd  the 
aUegatioos  of  the  afBdavit  to  be  true. 

2.  BfAirnAWTS  4»»77(4>-IiiPB0Pn  DmnssAi. 
or  PoLxm  (tanoEn— RBDraxanaaivT. 

"Whwe  do^  q^polnted  polkemfln  «f  dty  of 
first  dass  has  been  dismissed  fmn  ofltoe  villi* 
out  diargea  made  against  him,  and  without  no- 
tiee  of  trial,  in  violatifm  of  Metzop<ditan  PoUca 
Law,  he  Is  entitled  to  mandamus  to  compel  bis 
reinstatement 

Appeal  from  District  Court,  Missoula  Coun- 
ty; B.  Lee  McCnUoch,  Judge. 

Mandamus  by  the  State  iMTMmitana,  on  the 
relation  of  Harley  H.  Lease,  against  H.  T. 
WUkluBon,  Mayor  of  the  City  of  Missoula, 
and  William  J.  Moore  and  John  M.  Brecbblll. 
Commlssionen  of  said  City.  From  Judgment 
dismissing  the  proceeding,  relator  aii;>eala. 
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Jndipnent  xvrerud,  and  vaiue  remandad, 
with  dlredlMM  to  ovemile  demurrer  ud 
motion  to  quash. 

Cbas.  A.  Rass^U  of  fiflssoQla,  for  appellant 
John  Ll  Campbell,  <hC  Ulasonla,  for  respond- 
ents. 

HOLLOWAT,  J.  In  October,  19X0,  relator 
was  dnly  appointed  policeman  of  the  city  of 
Missoula,  a  city  of  the  first  class,  qualified 
as  such  and  performed  the  dntles  of  his  office 
until  Mar(^,  1918,  when  be  was  dlsdiarged 
by  the  dty  commissioners,  without  trial,  and 
without  notice  that  any  charges  had  been  pre- 
ferred against  him.  He  Instituted  this  pro- 
ceeding in  mandamus  to  compel  his  rein- 
statement, and  in  his  affidavit  set  forth  the 
facts  in  detail.  An  alternative  writ  was  is- 
sued, and  upon  return  respondents  appeared 
by  demurrer  and  motion  to  quash.  Tbe  de- 
murrer and  motion,  were  sustained,  and  a 
judgment  entered  dismissing  the  proceeding, 
from  wblch  Judgment  relator  appealed. 

The  minutes  of  the  court  recite: 

"In  this  matter,  ft  appearing  to  tin  court 
thst  the  reqmndent  is  willing  to  accord  relator 
a  hearing  by  trial,  it  is  thereiore  ordered  that 
the  motion  to  quaah  alteruative  writ  of  man- 
date, heretofore  argued,  submitted,  and  by  the 
court  taken  under  adrisemoit*  is  tlits  day  sus- 
tained." 

The  record  consists  of  the  affidavit,  the 
alternative  writ,  the  demurrer,  motion  to 
quash,  minute  entry  above,  Judgment,  and 
notice  of  appeal.  The  Judge  of  the  trial 
court  certifies  that  tU»  record,  exce|itlng  the 
notice  of  ap[>ea], 

"is  a  full,  true,  and  complete  transcript  of  the 
record  actually  used  by  me  as  the  basis  of  the 
order  from  which  the  appeal  hereio  i»  now 
taken,  and  that  the  same  contains  all  of  the 
r«K>rd  and  evidence  heard  and  used  by  me  ia 
said  action,  and  the  foregolog  is  now  by  me 
hereby  settled,  allowed,  and  approved  as  a  tone 
and  correct  tranacilpt  of  the  record  in  said  ats 
tion." 

It  does  not  appear  what  means  the  trial 
court  was  or  conld  have  been  apprised  of  the 
fact  that  the  respondents  were  willing  to  ac- 
cord r^tor  a  hearing  afto*  this  proceeding 
was  Instituted,  bnt  It  Is  entirely  immaterial. 
The  wrong  done  to  relator  bad  occurred  two 
months  before  this  cause  was  heard  in  the 
lower  court,  and  was  a  continuing  wrong. 

[1,  2]  The  demurrer  and  motion  to  quash 
admit  the  allegations  of  the  affidavit  to  be 
true  (State  ex  rel.  Fadness  v.  Ele,  53  Mont 
138,  162  Pac  164) ;  so  we  have  presented  the 
case  of  a  duly  appointed,  qualified,  and  acting 
policeman  of  a  city  of  the  first  class,  dts- 
inlBsed  from  ofllce  without  any  charges  hav- 
ing been  made  against  him  and  without  no- 
tice of  trial,  In  violation  of  the  MetropoUtan 
Police  Law  (Rev.  Code^  |S  3304-3317)  In 


force  In,  mod  obl^torr  upon,  a  city  at  Ols 
class.  Mo  defensft  <tf  Ola  actloa  of  tba  dty 
commissioners  Is  suggested.  Indeed,  they 
have  not  ameared  In  Oils  court  Tht  sfBda- 
Tlt  states  focts  soffldent  If  proved,  to  entitle 
relator  to  the  nUef  demanded. 

The  dedslons  la  State  a  rd.  IfoDonald 
QetduaU  U  Mont  838,  182  Fft&  480,  and 
State  ex  rA,  Dwjer  r.  Duncan.  4B  Mmt  M, 
140  Pac,  95,  are  controlling  here;  and  upon 
the  antiuol^  of  ttioee  cases  tbe  Jw^meiit  Is 
reversed,  and  the  cause  Is  remanded,  with 
directions  to  ovemUe  tbe  aeamrrMr  and  mo* 
tlon  to  qoadL 

Reversed  and  remanded. 

BBANTLT,  C.  J.,  and  PIGOOTT,  coneor. 


BABNABD  BEAI/TZ  CO.  T.  CITT  OF 
BUTTE.   (No.  8917.) 

(Snpreme  Court  of  Hontaaa.  Dee.  80,  1918.) 

1.  Amu,  Airo  Itaan  «a»lOOO(n  -~  Subb- 
QCTHT  Afpxai/— Law  of  CasL 

Holding  on  foraer  appeal  that  onder  Ber. 
Codes,  I  1840^  a  dty  did  not  aoanire  title  to 
an  easement  in  a  street  orer  which  It  had 
not  assumed  jurlsdlctliHi  waa  law  of  ease  ob 
subsequent  appeaL 

2.  APPEAL  AJXD  BtlOB  ij  llOD0(l>- BKVIBW— 

Law  Aomm— VVkieHT  of  Bvxdkhce. 
In  law  action,  tha  eoort  on  vpeal  wUI  ex- 
amine evidence  merely  to  deteradne  tt  party 
for  whom  verdict  was  given  established  prima 
fade  ease. 

3.  Appkal  Aicn  BiBOB  «s»100e(l)— Bkxhw— 
BQOirr  Oasis. 

Under  Bar.  Codes,  i  8268,  the  eoort  on  ap- 
peal in  equity  cases  wOl  review  and  determine 
qnesticMiB  of  fact  as  well  as  of  law,  unless  for 
good  cause  a  new  trial  should  be  ordered,  but 
dne  allowaace  will  be  made  in  determining  fact 
qnestionB  for  more  advantageoos  positiim  of 
trial  Judge. 

4.  MUNIOIPAI.  COEPOBATIONS  «=S»048— StVKBTS 
— EaBBICXNT— ESTABUSHMSnT. 

Oity  cannot  acquire  prescriptive  right  to 
easement  in  laud  for  street  purposes,  unless 
public  travel  has  pursued  a  definite,  fixed  course 
over  it  for  the  statutory  period. 

5.  Municipal  CoBPoaATions  «»6!>4— STSErm 

—ESTABUBHMEHT— SVIDBKCB. 

Evidence,  to  establish  servitode  for  a  pal>< 
lie  street  over  land,  must  be  dear  and  coo- 

vincing. 

6.  MnnioiPAL  OoBPOBATioNS  «s»664-9nBra 
— SuFncixaoT  of  Bvidxncb. 

Evidence  Aeld  insufficient  to  Justify  eonda- 

sion  that  travel  by  public  over  land  bad  pur- 
sued a  definite  fixed  course  for  statutory  pe- 
riod, or  that  city  bad  assumed  jurisdiction  over 
the  land  for  street  purposes  for  such  period. 
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Appeal  from  Dtatrlct  Court,  SOrer  Bow 
County ;  J,  J.  Lijudt,  Jodse. 

AeUon  by  Barnard  Really  GompaQy 
against  tbe  City  of  Butte.  From  decree  for 
defendant  and  from  order  denying  notion 
for  new  trial,  plaintiff  appeals.  Rerersed, 
wltb  directions  to  rater  decree  for  plaintiff. 

E.  B.  Howeu  and  Edwin  M.  Lamb,  botii  ct 
Butte,  for  appellant 

J.  y.  Dwyer,  John  A.  GroawTeld.  and  N. 
A.  Roterinff,  all  of  Botte,  tot  ie4>ondent. 

BRANTLT,  O.  J.  This  Is  tbe  secwd  time 
this  cause  has  been  before  tWs  court  The 
first  trial  in  tbe  dlnrict  court  resulted  In 
findings  and  a  decree  In  faror  ot  tbe  defend- 
ant On  appeal  this  court  reversed  the  de- 
cree and  awarded  plaintiff  a  new  trial  on  the 
groimd  that  the  evidence  was  insufficient  to 
sustain  tbe  findings  (48  Mont.  102,  136  Fac. 
1064).  By  referring  to  the  statement  pre- 
ceding the  opinion  delivered  on  tliat  appeal, 
Illustrated  by  the  accompanying  diagram,  a 
full  understanding  may  be  bad  of  the  sub- 
ject-matter Involved.  Before  -the  second 
trial  the  defendant  was  permitted  to  amend 
its  answer  by  alleging  an  easement  In  tbe  area 
of  land  in  controversy  shown  by  the  heavy 
lines  on  the  diagram,  by  adverse  possession, 
and  use  of  it  by  the  general  public  as  a  street 
and  highway  for  a  period  of  22  years  at  the 
ttane  the  action  was  commenced.  Otherwise 
tbe  Issues  remained  the  same.  The  court 
again  found  in  favor  of  the  defendant,  and 
rendered  and  entered  a  decree  accordingly. 
Plaintiff  has  appealed  from  the  decree  and  an 
order  denying  its  motion  for  a  new  trial,  and 
submlto  the  ^hgle  qtiestltm  whether  the  evt- 
denoe  Is  snfflclent  to  sustain  tbe  findings. 

Tbe  court  fbund:  (a)  ^at  tbe  general  pub- 
lic traveled  orer  tbe  area  in  dispute  and  us- 
ed It  as  a  street  and  bli^way  conttmiotisl^ 
from  tbe  year  1809  to  July,  1911,  tbe  date  ot 
tbe  eommenoeiiMBt  of  lUs  acthm;  and  (b) 
that  in  die  latter  part  of  the  month  of  Jtoe, 
UNO.  the  deftndant  assmned  control  of  and 
exercised  Jurisdiction  over  tbe  said  am,  and 
treated  It  as  a  pablic  street  and  Improved 
It  as  mtA.  TbB  dsfiendant  introdueed  wit- 
nesses  wbose  teadmooy  tended  to  know  tbat, 
while  the  area  Included  In  the  Saturn  and 
NeptwM  addSttUM  was  snbstanUally  open 
and  unoccupied  after  tbe  Barnard  addition 
was  made  to  tbe  dty  In  1809  and  tbe  area 
launadiately  to  the  norOi  of  tbio  area  in  dis> 
pate  (designate^  on  tbe  diagram  by  tbe  word 
"AUey")  was  dedicated  as  a  hl^way.  tbe 
area  in  controversy  was  cranmonly  traveled 
by  pereiHis  wbo  wished  to  go  from  the  city 
to  Rocker  and  other  points  lying  to  the  south- 
west, or  who  traveled  from  these  points  to 
the  dty.  For  illustration,  the  witness  Ste- 
phens testified  tbat  he  was  familiar  with  the 
area  w  eariy  as  tbe  eumnier  ef  iSM;  tbat 


at  tbat  time  it  was  used  by  the  pnbUc  gener- 
ally as  a  roadway,  tbe  line  of  trav^  conform- 
big  to  a  stralgbt  line  from  Alabama  street 
n<nth  of  Mercury  street  directly  south  to 
Silver  street  and  turning  thence  to  the  west 
along  that  street  Other  witnesses  testified 
to  the  same  effect,  some  of  these  asserting 
that  the  public  generally  bad  traveled  on  a 
direct  line  from  tbe  alley  south  of  tbe  Co- 
lumbia and  Barnard  additions  to  Silver 
street  and  thenoe  west  along  that  street  as 
early  as  1886.  One  of  them  stated  that  the 
roadway  occupied  substantially  the  entire 
widtb  of  the  qpace  included  within  the  heavy 
lines,  causing  It  to  present  the  same  general 
appearance  as  the  dedicated  portion  of  Ala- 
bama street  to  the  north.  Some  of  these 
witnesses  resided  during  the  years  1900, 1901. 
and  1902,  either  on  Mercury  street  to  the 
west  of  Alabama  street  or  on  lots  -in  the 
Saturn  and  Neptune  additions.  Though  these 
additions  liad  been  platted  some  years  j^lor 
to  1900.  most  of  the  lots  remained  unoccupied 
until  that  year  or  later.  Other  of  the  wit- 
nesses resided  at  points  to  the  west  or  south- 
west of  the  dty.  These  traveled  from  that 
direction  over  the  disputed  area  to  and  from 
tbe  dty,  as  occasion  required.  Still  others 
resided  in  otbw  parts  of  tbe  dty  to  the  east 
but  traveled  over  the  ground  in  di^te  as 
tbelr  budness  called  tbem  In  that  direction. 

Hugh  Smith,  at  <me  time  tbe  assistant 
street  commissioner  of  tbe  defendant,  testi- 
fied tbat  in  June,  1901,  be  extended  a  dttdi 
which  had  theretofore  beea  constructed  on 
the  west  side  of  Alabama  street  from  Galena 
street  to  the  alley  in  a  direct  line  south  of  the 
alley  to  Stiver  street  to  drain  off  the  surface 
water  In  order  to  prevent  it  from  cutting  up 
the  beaten  way  of  travd  immediately  east  of 
tbe  line  of  the  ditch  described  by  the  other 
witnesses.  This  he  stated  was  done  at  the 
expense  of  the  dty.  At  the  former  trial  this 
witness  had  testified  that  he  bad  extended 
the  ditch  in  June  or  July.  He  explained  the 
change  In  his  testimony  by  saying  that  he 
recollected  that  he  did  the  work  during  the 
rainy  season,  which  occurs  In  Mraitana  dur- 
ing the  month  of  June.  To  corroborate  his 
statement,  the  defendant  Introduced  the  tes- 
timony of  the  local  observer  of  the  United 
States  Weather  Burean.  By  his  records  tbls 
witness  showed  that  the  rainy  season  for  the 
year  1901  occurred  during  the  months  of 
May  and  June  of  tbat  year,  and  tbat  no  more 
than  lli^t  showers  fell  during  July,  Ibe  last 
falling  on  tbe  13tb. 

The  testimony  of  these  witnesses  is  not  as 
dear  and  convludng  as  it  might  bave  bem, 
but.  taken  as  a  whole,  it  is  sufiOdent  to  make 
out  a  prima  fade  case  that  the  area  in  con- 
troversy was  used  as  a  higbway  for  travd 
along  a  direct  line  south  of  the  alley  to  Sli- 
ver street  and  to  the  entire  width  of  it,  and 
tbat  tbe  eltg  assumed  JurlsdictloD  end  oonr- 
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Crol  over  It  In  Jvast  1801,  more  tban  10  yean 
before  the  action  was  commenced.  Ve  are 
nevertbdeaB  of  the  t^taiion  fliat,  taking  Into 
conaideraClon  the  opfNntimttteB  the  plain tUTs 
wUnesaes  had  to  obsnre  and  inform  tb«n- 
Mtcs  as  to  tiie  condltlon^.of  tlie  dlspnted 
area  and  the  adjolnlse'  areas  to  the  west  and 
the  characto-  of  trarel  OT«r  ttaem.hy  the  pob- 
lle  prior  to  1901  when  the  lots  in  the  Nep* 
tone  and  Saturn  addltlOTs  began  to  be  ooco- 
pled  by  residences,  confirmed,  as  It  la,  by 
maps  and  plats  and  photographs  tdiowing  the 
actael  conditions  upon  the  ground,  as  to  the 
correctness  of  which  there  was  no  snbstan- 
Ual  cmtroTersy,  their  testimony  as  a  whole 
is  Mitltled  to  so  much  greater  weight  that  It 
preponderates  dedslrely  agalnat  the  con- 
clnsion  reached  by  the  court  For  lUnstra- 
tlon: 

It  was  Shown  by  a  geological  map  made  of 
the  city  and  the  surrounding  country  in  1895, 
under  the  direction  of  the  United  States  gov- 
ernment, that  at  the  time  the  areas  now  cov- 
ered by  the  Columbia,  Barnard,  Neptime,  and 
Saturn  additions  were  open  and  unoccupied. 
A  building  referred  to  as  "Clark's  bam"  was 
located  on  what  Is  now  the  southwest  corner 
of  Porphyry  street  and  Excelsior  avenue,  the 
former  being  one  block  south  of  Silver  street, 
and  the  latter  one  block  west  of  the  disputed 
area.  The  general  travel  from  the  city  to 
the  south  and  west  was  then  confined  to  two 
roads,  both  leaving  the  city  from  Park  street 
one  blodc  north  of  Galena  street  One  of 
these  extended  from  Park  street  in  a  south- 
westerly dlrectt<m,  passing  near  Clark's  barut 
the  other  lying  further  to  the  north  and  ex- 
tending te  a  more  westerly  dlrectlcm.  No 
line  of  travel  Is  shown  by  this  map  over  the 
disputed  area  from  what  was  then  dedicated 
as  a  ptfftloo  of  Alabama  street  to  the  north. 
Serveral  irttncsscs  testifled  that  Uils  map  cor- 
rectly represented  the  routes  of  travel  to  the 
south  and  southwest  at  that  time,  and  no 
wltaess  questioned  its  correctness.  General- 
ly, flie  evldaioe  toided  to  Aaw  that  as  the 
lots  In  the  several  additions  to  the  we«t  of 
Alabama  street  toward  the  north  be^n  to 
be  occupied  In  lOOi,  1902,  and  1906,  the  most 
direct  line  ot  travel  to  the  southwest  was 
from  the  p<dnt  where  the  all^  south  of  Oa- 
loia  street  crosses  Alabs-ma  street  "across 
lots,"  until  it  was  gradually  forced  east  to  a 
line  along  ttie  west  boundary  of  the  Bar- 
nard placer.  The  line  thereafter  ran,  not  In 
a  direct  line  with  the  dedicated  portion  of 
Alabama  street  north  of  the  alley,  but  along 
the  west  boundary  of  the  Barnard  placer 
turning  to  the  west  over  the  first  vacant  lot 
reached.  The  r«ison  assigned  by  these  wit- 
nesses for  this  course  of  travel  was  that  up 
to  1889  mining  operations  were  extended 
from  Missoula  gulch  toward  the  west  as  far 
as  the  west  boundary  of  the  disputed  area 
and  norm  to  the  south  Une  of  Uercury  street, 


leaving  tbt  sorfu*  groond  nmgli  knd  uneven 
to  such  an  extent  that  travel  over  it,  tbouA 
practicable,  was  very  inoonvoilent  Even 
after  It  became  impossible  to  go  "across  lots" 
at  all  by  reason  of  the  erection  of  bnildings 
on  the  lots  In  the  Saturn  and  Kq>tune  ad- 
Oitlonii^  the  line  of  travel  was  along  the  tri- 
angular strip  west  of  tlie  dlqjtuted  area,  and 
tails  Ibw  is  still  followed  from  Mercury  street 
That  this  was  the  omdltion  until  1902  was 
demonstrated  by  a  photograiA  ta^  of  a 
foundation  ot  a  buHdtsg  In  course  <tf  erection 
on  lot  2  in  the  block  immediate  south  of 
Mercury  street  The  beaten  line  of  travel, 
as  appears  from  this  photograph,  waa  thai 
over  lot  1,  and  at  that  time  there  was  no  evi- 
dence of  the  drain  ditch  directly  south  of 
the  alley  which  Smith  testified  he  dog  for  the 
city  in  June,  3^1. 

The  witness  Perry,  who  was  employed  by 
Mr.  Barnard,  the  predecessor  of  plaintiff,  to 
look  after  mining  operattoos  conducted  by 
Barnard  within  the  area  of  the  placer,  be- 
came familiar  with  the  surface  of  the  ground 
In  January,  1899.  At  that  time,  he  stated, 
there  was  no  Silver  street,  and  the  alley  waa 
the  end  of  travel  from  Alabama  street  to  the 
south.  The  reason  for  this  was  that  the  min- 
ing operatlcms  bad  left  the  disputed  area  so 
uneven  that  vehicles  could  not  easily  pass 
over  It  This  condition  continued,  particular- 
ly south  toward  Silver  street,  until  1906. 
The  whole  area  covered  the  Barnard  plac- 
er began  to  t>e  used  as  a  dumping  ground  by 
the  city  In  1894.  After  the  dumping  had  ren- 
dered the  surface  sufficiently  smooth  and 
even  to  permit  pm-sons  having  occasion  to 
travel  from  the  eastern  itart  of  the  city  to- 
ward the  west  and  southwest  to  drive  over 
it;  they  proceeded  by  any  Una  the  particular 
person  dioee  to  follow. 

The  witness  Monroe,  a  anrv^or,  had  been 
famlllfr  with  the  Barnard  Placer  for  about 
20  years.  In  8^tanb^»  1911,  he  made  a  map 
of  the  entire  area.  This  map,  which  was  in- 
troduced In  evidence,  shows  that  even  at  that 
Ume,  Instead  of  *  single  line  of  travrt  trmn 
the  alley  south  to  Silver  street,  there  were 
two,  one  following  a  somewhat  Irregular 
oonrse  over  the  disputed  area,  and  the  other 
to  the  west  along  the  triangular  strip  from 
Mercury  street  to  'Silver.  Oonnecttng  with 
this  at  Mercury  street  wei«  two  brandies, 
one  leading  to  the  northeast,  and  the  other 
directly  east,  both  extending  toward  tbe  east- 
em  part  of  the  dty.  The  Irregular  line  over 
the  disputed  area  connected  with  another 
line  of  travM  extending  frmn  near  Mercury 
street  southeast  toward  the  southeastern  part 
of  the  city.  From  various  points  along  the 
course  of  both  of  these  lines  to  the  east  and 
west  were  other  lines  mnnlng  In  various  di- 
rections. This  condition  had  continued  from 
1906  or  1907.  Silver  street  was  first  sur- 
veyed in  190(k  It  was  opened  In  190T.  Ibe 
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wltncsri  Kyd&r  wl^o  was  the  dly  englaeer  and 
who  made  the  snrrey,  testified  that  when  be 
made  It  In  1906,  tbe  aonthem  part  of  the  dla- 
pnted  area  was  in  a  roni^  and  vnerea  condi- 
tion, r^iderlng  It  Impracticable  for  traveL 
Tbls  statement  was  corrotwrated  by  a  profile 
map  of  Silver  street  made  at  the  time.  He 
stated  fbat  when  this  profile  was  made  there 
was  no  ditch  extending  along  the  west  side 
of  the  disputed  area  to  SOvear  street ;  that  If 
one  had  been  iliere  he  would  have  obserred 
It,  and  It  would  have  appeared  nptm  the  pro- 
file. At  the  same  time  he  made  a  cfhart  of 
what  would  have  been  the  Inter^tlon  of 
Silver  street  with  Alabama  street.  Indicating 
the  latter  hj  dotted  lines  aa  a  projected  street 
only,  because  it  was  not  then  regarded  an 
<^>en  street. 

The  witness  Metcalf  was  employed  tn  1906 
by  the  local  tdephone  company  to  haul  the 
poles  for  a  tel^ihone  line  to  be  construct- 
ed along  the  east  side  of  the  disputed  area. 
He  drove  by  way  of  Silver  street  to  the  die- 
puted  area.  In  some  plaeee  he  was  able  to 
drive  over  the  surface;  In  others  the  surface 
was  so  rough  and  uneven  that  he  could  not 
drive  over  It  and  was  compelled  to  distribute 
the  p<^ea  along  the  east  line  by  "snakli^' 
than  oyer  the  ground  with  a  team.  During 
the  year  1900  the  city  caused  Mercury  street 
to  be  graded.  The  grading  was  stopped  at 
the  west  boundary  of  the  Barnard  placer. 

Aside  from  the  digging  of  the  ditch  by 
Smith,  the  earliest  act  done  by  the  city  au- 
thorities, indicating  on  assumption  by  them 
of  contnri  over  the  disputed  area,  was  the  tn- 
Btallatlon  ot  arc  Ught«  at  Mercury  and  Sil- 
ver streets  In  the  fftU  of  1906. 

[1-1]  On  the  former  appeal  we  h^  that 
under  section  1S40  of  the  Revised  Cedes, 
which  is  Identical  with  section  2006  of  the 
Polldcal  Code  of  1806,  the  mere  use  of  land 
as  a  public  street  or  lilghway  tm  lite  stata- 
tory  period,  not  coupled  with  an  asaomptlon 
of  Jnrlsdlcfclon  over  It  hf  Ha  city  antlioiltlae, 
was  Inwiffldent  to  dothe  the  olty  with  title 
to  an  easement  orar  It  by  preacr^tloii.  Oaiat 
holding  became  the  law  of  this  case.  If  tbis 
were  a  ease  at  law  In  whkdi  the  evldieBce 
were  In  the  condition  dlwaoMd  to  the  record, 
we  would  be  oomp6Bed  to  snqtaln  a  verdtct 
for  d«feiidaat,  becaOM  we  coold  go  no  fur- 
ther  than  to  determine  whether  the  evidence 
Introdoeed  by  me  dty  made  out  a  mima 
fade  case.  In  equity  eaeee,  however,  such  aa 
this,  we  are  required  to  review  and  to  deter- 


mine  all  questions  of  fact  as  wdl  as  of  law, 
unless  for  good  cause  a  neiw  trial  ought  to  be 
ordered.  Bev.  Codes,  |  ^i3.  The  rule  here 
declared  Is  of  necessity  subject  to  the  limita- 
tion tiiat  in  determining  questions  of  fact, 
dne  allowance  must  be  made  for  the  more  ad- 
vantageous position  occupied  1^  the  trial 
judge.  In  that  he  has  had  the  opportunity  to 
observe  the  conduct  and  appearance  of  the 
witnesses  while  testifying.  Bordeaux  v.  Bor- 
deaux, 32  Mont  169,  80  |Pac.  6;  Flnlen  v. 
Etelnze,  82  Mont.  S54,  80  Pac.  918;  Delmoe 
V.  Long,  35  MOnt  139,  88  Pac.  TTS.  After  a 
careful  examination  of  the  large  volume  of 
evidence,  only  the  more  salient  parts  of 
which  are  set  forth  above,  we  are  constrained 
to  the  conduslm  that  Hie  welgrht  of  it  is 
deddedly  against  the  conduaionB  reached  by 
the  trial  court  We  do  not  think  It  auffldent 
to  Justify  the  CfmdnslMi  Uiat  travd  by  the 
public  over  the  dlvuted  area  has  pursued 
a  definite,  fixed  course  over  it  for  the  statu- 
tory period,  without  which  tlie  prescriptive 
right  claimed  could  not  attadi.  State  v. 
Auchard,  22  Mont  14,  65  Pac.  861;  Montana 
Ore  Pur.  G&  r.  Butte  ft  B.  ConsoL  Mln.  Gol. 
26  Mont  42T,  66  Paa  420;  S7  Oya  12.  Nor 
do  we  think  It  Jnstiflea  tlie  condualon  that 
the  ctty  authOTltles  asnimed  jurisdiction  over 
It  tor  street  purpoaes  at  any  ttme  d«Bnltely 
fixed  by  the  evidence^  prior  to  the  f^  of  1003. 
If  we  assume  that  the  dltdi  along  the  west 
side  of  the  dieted  area  was  Aug  fay  the  di- 
rection  of  the  dty  authorities,  the  evidraioe 
as  to  whoL  It  was  dug  does  not  Justify  the 
conduiton  that  this  was  done  as  early  as 
June,  190L  The  testimony  of  Smith,  the  as- 
sistant street  commissioner,  la  so  far  discred- 
ited by  his  own  conflicting  statements,  by 
other  witnesses  and  by  the  physical  foots 
disclosed  by  the  exhibits  introduced  at  the 
hearing,  as  to  require  the  conclusion  that  he 
was  entirely  mistaken  as  to  when  the  work 
was  done.  The  owner  of  land  ought  not  to 
have  It  subjected  to  the  burden  of  a  servi- 
tude for  a  public  street  over  It  unless  the 
evidence  presented  to  establish  the  dalm  t/y 
it  Is  dear  and  conrindng.  The  evidmce  snh 
mltted  by  the  defendant  does  not  meet  thir 
requirement 

The  judgm«it  and  order  are  reversed,  and 
the  district  court  Is  directed  to  And  tor  the 
platntlfr  and  tenOet  n,  decree  acoordhigly. 

Reversed. 

HOLLOWAT  and  PiaOTT,  JX.  concur. 
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POWER  MERCANTILE  CO.  v.  MOORK 
MEROANTILR  CO.  et  aL   (No.  3948.) 

(Supreme  Court  of  Montaoa.    Dec.  30,  191&) 

1.  Cbopb  «=»1  —  Natube  or  Pbopertt  — 

"CUATTELB  PkEBONAL"— "RBAL  PbOPEBTT." 

Wheat  and  oat  crops  are  emblemeDta— fnic- 
tUB  indvatrfales— and  are  chattel!  perscmal 
(Sen.  LawB  1913.  c  86, 1 1<9.  and  are  not  real* 
propertr  within  Rev.  Codes,  H  4424-4429. 

[Ed.  Note.— For  other  deflnitionst  aee  Words 
and  Phrases,  First  and  Second  Scries,  Chattels 
I'crsonal;  Real  Property,] 

2.  Landlobd  and  Tenant  «s»119(2)— "Ten- 
ant BZ  Suffebance." 

A  tenant  by  sufferance  is  one  who.  as  re- 
sult of  owner's  h^lect  or  laches,  wrongfully  re- 
mains in  occupancy  after  his  right  to  possession 
has  ended. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Tenant 
at  Suflferance.] 

3.  Landlobd  and  Tenant  «s»117— Tenant 
BT  Suffebakob— Bionr  to  Gbofs. 

While  a  tenant  by  sufferance  is  not  entitled 
to  gather  crops,  which  be  has  sown*  but  not 
reaped,  daring  his  wrongful  occupancy,  stUl 
until  the  determination  of  his  tenancy  he  is  not 
a  trespaseer.  and  the  crops  he  severe  and  gath- 
ers are  bis  as  against  the  landlord  or  owner, 
entitled  to  posseesioD,  but  the  same  rule  ap- 
plies to  a  trespasser. 

4.  Landlobd  and  Tenant  4=9ll7— Tenant 

AT  WlLI^BlOHT  TO  GbOPB. 

A  tenant  at  will,  being  in  rightful  posses- 
eion  with  landlord's  consent,  hla  occupancy  does 
not  become  wrongful  until  aitcr  his  tenancy  Is 
determined  by  landlord's  re-entry  by  notice  or 
itrescribed  statutory  steps  (Rev.  Codes,  SS  4502- 
4504),  and  he  may  cultivate  and  harvest  crops 
growing  at  tlie  end  of  his  tenancy  (Rev.  Codes, 
f  4519). 

5.  Mortgages     4=3546  —  FoRECiXtSDBC  — 
Mobtoagob's  Right  to  Cbopb. 

Where  mortgagor  remained  in  possession  of 
land  after  sale  upon  execution  under  mortgage 
forecloaure,  retaining  posaesslon  and  harvesting- 
a  crop  after  sheriff's  deed  was  delivered  to  the 
mortgagee  as  execution  purchaser,  he  was  a  ten- 
ant by  sufferance  and  was  the  owner  of  the 
BPVPred  crop. 

G.  Landx^bd  and  Tenant  4=>183— Tenant 
AT  Wi  LL— Liability  fob  Rent. 
A  tenant  at  will  is  liable  ex  contractu  Cor 
rent,  under  Rev.  Codes,  |  6069,  where  he  has 
planted  the  premises  and  harvested  the  crops. 

7.  Use  and  Occupation  «=»6— Tenant  bt 

SurFERANCE— LlABILITT  FOB  USE— FOBM  OF 

Remedy. 

A  tenant  by  sufferance  is  liable  ex  delicto 
for  rent  of  premisea  under  Rev.  Codes,  I  6069, 
for  a  anm  equal  to  the  value  of  use  of  the  land 
occupied. 

Appeal  trom  District  Court,  Fergus  Coun- 
ty; Roy  E.  Ayers,  Jndge. 


Action  by  Power  HercftnCIIfr  Oompany 
against  the  Moore  HercantUe  Company  and 
another.  From  an  order  refiuliig  to  grant  a 
temporary  injunction,  plalntur  appeals.  Af- 
firmed. 

Belden  &  De  Kalb,  of  Lewistown,  for  ap- 
pellant. 

Chas.  J.  Marshall,  of  Lewistown,  for  re- 

j^ndents. 

PIGOTT,  J.  Claiming  ownership  and  right 
to  possession  in  itself  of  crops  of  wheat  and 
oats  severed  from  certain  lands  owned  by 
it,  but  not  In  Its  possession,  plaintiff  coni- 
menced  this  action,  seeking  a  perpetual  In- 
junction restraining  defendants  from  Inter- 
fering with  plalntlfTs  control  and  use  of  the 
crops,  and  from  selling  thera,  and  praying 
also  for  an  Injunctlcm  pendente  lite.  The 
complaint  states  the  facts  to  be  in  substance 
these:  Un  and  prior  to  June  3,  1914.  one 
Samuell  was  the  -owner  and  In  pos8es.<don  of 
certain  lands,  and  on  that  day  his  Interest 
was  sold  to  plaintiff  under  writ  of  execution 
Issued  upon  a  money  judgment  against  him. 
Xo  redempti<m  from  the  sale  having  been 
made  within  the  year  expiring  on  June  3, 
1916,  the  sheriff  on  Jane  7th  following  made 
his  deed  to  plaintiff  granting  to  It  the  land 
so  sold  with  the  appurtenances.  At  these 
times  crops  of  wheat  and  oats  were  growing 
upon  the  land,  and  the  title  to  these  crops 
passed  to  plaintiff  by  virtue  of  the  law  and 
the  sherlfTs  deed.  Ever  since  Jnne  3,  1915, 
plaintiff  has  been  and  Is  now  entitled  to  pos- 
session of  the  land  and  crops;  bat  defend- 
ant company,  knowing  at  all  timen  of  the 
rights  of  plaintiff.  In  December,  1914,  took 
from  Samnell  a  chattel  mortgage  of  the  crops 
then  growing  and  to  be  grown  on  the  land, 
which  It  is  proceeding  to  foreclose,  and  to 
that  end  has  delivered  a  copy  of  the  mort- 
gage to  defendant  sheriff,  who  has  adverttsied 
for  sale,  and,  unless  enjoined  therefrom,  will 
sdl,  the  crops  which  were  attached  and  ap- 
pnrtoiant  to  the  land  on  June  3,  1916.  and 
has  wtOBgfnlly  altered  npon  the  land  and 
ronored  a  part  of  the  crops.  As  will  be 
observed,  the  complaint  does  not  state  who 
planted  the  crops,  but  the  presomptlon  ts 
that  Samnell,  who  was  in  possesalMi  of  the 
land,  did  so.  Nor  does  the  oompUint  ex- 
pressly state  that  SamudU  was  In  actual  pos- 
session of  the  land  and  crops  subaeqaently 
to  June  7,  1910;  but  tt*i8  pr^piant  of  the 
inference  that  plaintiff  has  never  bad  actual 
possession,  and  that  either  Samuell  himself 
or  some  person  claiming  under  htm  has  al- 
ways been  in  occupancy  of  the  land  and  pos- 
session of  the  crops,  and  harvested  the  lat- 
ter when  they  matured.  We  understand  the 
parties  so  to  construe  the  complaint 

In  response  to  an  order  to  show  cause  wbf 
an  Interlocutory  injunction  should  not  be 
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snnted  iQMm  die  fsompltlntt  diienJaBt  d»- 
onimd  for  want  of  mlMtuica^  ud  fartbsr 
objected  because  had  an  adequate 

remedr  at  law.  The  conrt  bctow  reftued  to 
order  an  Injunction  pendente  lite,  and  plain- 
tiff iqweale. 

Upoo  the  facts  thus  stated,  we  do  not  find 
It  necossary  to  decide  the  question  wiiether  or 
not  the  statutes  of  Montana,  notably  sections 
«836,  6842.  6813,  6877,  and  6879  of  the  Be- 
Tiaed  Godes,  and  the  holding  In  HcQueeney  t. 
Toomey,  36  Mont  282,  92  Pac.  661,  122  Am. 
St  B^.  858,  13  Ann.  Gas.  316,  the  purchaser 
at  execntlon  sale  at  land  of  the  execution 
d^tor  Is  entitled,  as  against  the  debtor,  to 
possessloD  during  the  pwlod  of  redemption. 
This  question  was  reserved  In  Hamilton  t. 
HamUtott.  51  Mont.  SOS,  lfi4  Pac  717.  The 
members  of  this  court  are  Inclined  strongly 
'  to  the  (Hpinion  tluit  the  purchaser  Is  entitled 
to  sndi  posseaalon.  Since,  however,  the  par^ 
ties  assert  and  Insist  that  no  such  right 
exists,  and  that  the  execution  debtor  may  re- 
main in  posseaalon  until  the  sberlfTs  deed  Is- 
soea,  and  since  the  eonctuslan  which  we  have 
reached  on  One  merits  could  not  be  changed, 
were  the  contrary  rule  adopted,  we  shall  pro- 
ceed upoo  tiie  theory  advanced  by  the  pai^ 
ties  themsdves. 

[1]  lUbe  dngle  ultimate  question  that  we 
shall  consider  Is  that  of  ownership  ot  the 
crops.  If  Samuell  is  the  owner,  the  com- 
trialnt  does  not  state  fitcts  enfflcfent  to  con- 
sUtnte  a  cause  of  action.  We  need  not  make 
further  reference  to  defendant  company, 
whl(^  as  mortgagee,  la  threatening  to  take 
and  sell  the  crops,  for  Its  rl^t  to  derlvatlTe, 
and  depends  for  exlstenee  upm  Samurtl's 
ownenddp;  the  cmnpany,  aa  mortgagee,  has 
as  nratib  right  to  take  and  s^  the  crops  as 
Samuell  would  have  If  the  mortgage  had  not 
been  made,  and  we  need  not  dedda  wbettier 
the  mortgagee  has  a  greater  right.  We  put 
defoidBnta  In  Qa  riieea  of  SamnelL 

What  stx^iped  of  aTerments  not  pertlnoit 
to  On  question  of  ownership  the  crops, 
the  complaint  eAiowb  that  Samndl  owned 
and  was  In  possesrim  of  land  WbUax  was 
mid  to  itolntur  at  encutlon  sale  on  June 
3, 1914,  and  that  Samuell  has  always  remain- 
ed In  aetual  possession;  that  the  properly 
has  nerer  been  redeemed  from  ttte  sale ;  that 
the  year  for  redemptlm  expired  on  June  3, 
and  the  sheritTs  deed  was  made  aa  June  7, 
VBUit  tliat  during  the  period  of  redonption 
SanmfU  had  sowed  the  land  In  wheat  and 
oats,  and  these  were  growing  on  the  land 
when  the  redemption  period  expired  and  tbe 
sheriff's  deed  was  executed ;  that  he  cultlnt- 
ed  the  erops,  and,  wbea  they  irere  flt  for 
harvest,  severed  them  from  tbe  soil,  and  has 
never  parted  with  possession  of  them. 

Wheat  and  oats  are  emblements— ^ctns 
industrlalefl — for  tbey  are  crops  produced  by 
the  labor  ot  man  and  are  fruits  ot  his  In- 
dustry; bla  ^anttny,  cultivation,  and  har- 


vesting  are  yearly,  and  the  crops  "essentially 
owe  tbelr  existence  to"  bis  labor;  the  pur- 
pose of  the  planting  'Is  not  tbe  pwmanent 
enhancMnent  of  the  land  Its^  but  merely  to 
Becue  a  single  cr^.  which  is  to  be  the  tale 
return  for  the  labor  expoided."  Such  crops 
are  usually  regarded  and  treated  as  chat- 
tels personal,  subject  to  sale  or  mortgage, 
and  levy  of  attachmwt  or  execution,  as  oth- 
er chattels  are,  even  while  still  annexed  to 
the  soil.  Spanow  t.  Pond,  49  Minn.  41%  62 
N.  W.  36,  19  U  B.  A.  103,  92  Am.  St  Bep. 
571;  Conunraiwetfltai  v.  Galatta,  228  Maes. 
306.  117  N.  B.  843;  Baventas  v.  Green,  57, 
Cel.  264;  di^tter  86,  |  16,  Session  Laws  of 
Montana  ot  1913.  Crc^  of  this  ch|Mracter 
are  not  induded  wltbln  the  deflnltion  et  real 
property  declared  by  sectlmu  4424-4429  of 
the  Kevised  Codes  (BJomson  v.  Roetad,  80  S. 
D.  40,  137  N.  W.  567,  Ann.  Gas.  1916A,  U51). 
although  a  casual  reading  of  section  4427 
might  suggest  that  such  crops  are  deemed 
to  be  affixed  to  land  because  attached  to  It 
by  roots,  and  a  like  reading  of  section  4429 
m^tat  Biggest  that  ttiey  are  Incidental  or  ap- 
purtenant, in  the  technical  sense,  to  land; 
but  section  4427,  so  far  as  It  refers  to  roots. 
Tines,  and  shrubs,  la  intended  to  Include  tbe 
things  produced  essentially  by  the  powers 
of  nature  wily,  via.  fructus  naturalea,  as  dis- 
tinguished from  fructus  Industrlales ;  and 
sectiwi  4120  does  not.  strictly  q>eak1ng,  em- 
brace things  such  as  annual  crops  produced 
by  Industry,  for  they  are  not  used  with  the 
land  for  Its  beneflt,  the  section  dealing  with 
rights  of  way  and  the  like,  whldi  are  servi- 
tudes nifon  other  land  and  easements  attacb- 
ed  to  the  land  benefited,  as  Is  disclosed  also 
by  section  4507.  Orops  of  wheat  and  oats, 
while  growing,  are  of  necessity  physically  at- 
tached to  land  and  accessory  to  Its  enjoy- 
ment, and  for  that  reason  and  In  that  sense, 
and  for  certain  purposes,  are  In  a  variety  of 
drcumstaDces  inddentaL  and  accessory  to 
land ;  for  examine,  where  the  owner  of  land 
sells  It  with  right  of  Immediate  possession 
in  the  purdiaser.  and  without  reservation  of 
the  embletnmts  then  standing  on  the  land, 
and  the  purchaser  takes  possession  before 
severance,  title  passes  to  the  emblements  as 
well  as  to  the  land,  the  reason,  as  it  should 
seem,  bdng  that  the  grantor's  Intrusion  by 
re-entry,  and  his  cultivating  and  harvesting 
of  the  crops  would  be  both  a  breach  of  the 
covenant  of  quiet  enjoyment  and  a  trespass 
upon  and  disturbance  of  the  purchaser's  pos- 
session, and  In  that  event  "the  anomalous 
situation  would  be  presented  of  tbe  owner- 
ship by  one  of  personal  property  upon  the 
land  of  another  without  right  In  the  owner 
to  enter  and  take  It"  Herron  v,  Herron,  47 
Ohio  St.  544,  26  N.  R  420,  9  L.  B.  A.  667, 
21  Am.  St.  Bep.  854.  Whatever  the  reason 
for  tlie  rale  may  be,  the  law  on  this  subject 
is  weU  settled. 
12,  t]  So  likewise,  when  by  virtue  ot  a  de- 
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cretal  or  ezecatloii  sale  title  to  land  becomw 
vested  in  tHe  purchaser  with  right  to  pre- 
sent ponenlon,  title  to  annual  crofia  sown 
by  the  former  owner  and  then  growing  on 
the  land  passee,  sob  modo*  to  the  purchaser 
and  continues  In  him,  unless  and  nntll  su(ih 
ownership  is  lost,  and  one  of  the  ware  by 
which  hlB  sab  modo  ownership  may  be 
brought  to  an  end  la  the  occupation  of  the 
land  by  a  tenant  at  sufferance,  who  planted 
and  cnltlTated  the  crops,  and  harvested  them 
whra  ripe,  and  thus  appnn^riates  to  hlmaeU, 
as  owner,  that  which  has  now  become  detach- 
ed from  the  soil  and  ceased  to  be  incidental 
or  accessory  to  the  land  or  the  eoiofmnt  of 
It  A  tvumt  by  sufferance  la  one  who  wnms- 
fully  remains  In  occupancy  after  his  right  to 
possesion  has  coded.  He  holds  orer  as  the 
result  ot  the  owner's  neglect  or  ladies.  He 
has  the  mere  occupancy  or  actual  possession, 
without  any  title  to  the  land  or  any  estate 
in  it ;  he  is  not  In  privity  with  the  owner, 
who  may  re-enter  when  he  ideases  and  so 
twmlnate  the  tmancy  ^thont  notlee.  While 
he  is  not  entitled  to  gather  crops  whidi  he 
bad  sowed,  but  which  he  did  not  reap,  durtng 
his  wrongful  occupation,  still  "until  the  de- 
termination of  his  tenancy  be  Is  not  a  tres- 
passer, and  the  crops  he  severs  and  gathers 
while  his  tenancy  continues  are  his  as 
against"  the  landlord  or  owner  entitled  to 
possession.  Wolcott  v.  Hamilton,  01  Yt.  79, 
17  Atl.  38.  The  same  rule,  it  may  be  re- 
marked, applies  to  a  trespasser  who  plants, 
cultivates,  and  harvests  annual  crops.  Page 
V.  Fowler.  39  Oal.  412,  2  Am.  Rep.  4^; 
Lynch  t.  Spragne  ffloller  Mills,  SI  Wash.  S35. 
99  Pac.  578.  A  tenancy  by  sufferance  may  be 
converted  Into  one  at  will,  and  this  change 
results,  for  example,  when  the  owner  who  Is 
entitled  to  possessimi  permits  the  tenant  by 
sufferance  to  retain  possession  In  such  dr* 
cumstnnces  as  are  inconsistent  with  the  ten- 
ant's wrongfDl  holding  and  show  Implied  con- 
sent to  his  continuing  possession. 

141  As  to  a  tenant  at  Will,  a  situation 
somewhat  different  is  presented,  for  he  is  a 
tenant  rightfully  In  possession  with  the  land- 
lord's or  owner's  express  or  implied  consent, 
and  his  occupation  does  not  become  wrongful 
until  he  holds  over  after  his  tenancy  is  de- 
termined, which  termination  may  in  Montana 
be  accomplished  and  re-entry  made  by  the 
landlord's  giving  notice  and  taking  the  steps 
prescribed  by  statute.  Rev.  Codes,  fS  4502- 
4504.  Unless  be  becomes  a  wrongiloer  by 
holding  orer  (In  which  event  It  should  seem 
that  thenceforth  he  would  be  a  tenant  by  suf- 
ferance), be  may  take  the  annual  products 
of  the  soil,  and  may  cultivate  and  harvest 
the  crops  growing  at  the  aid  of  his  tenancy. 
Rev.  Codes,  f  4M9.  He  Is,  therefore,  at  all 
tiroes  the  owner,  as  against  the  landlord,  of 
the  crops,  whether  growing  or  severed. 

[I]  To  the  facts  of  the  Instant  case  we  ap- 
[dy  these  long^establlshed  prlndplea  of  law, 


prUidiAes  txom  wUdh  ther»to  If  anr. 
^Uemt;  and  In  nakliiff  tko  appUcaien  we 
assume  as  correct  Ow  theory  ot  the  parties 
that,  although  the  executloa  sale  oo  June  8, 
1014,  tnuseemd  to  plaintiff  the  legal  title 
of  Samuell  to  die  land,  leaving  In  Bamndl 
simply  the  pneooel  privilege  to  redeem  <ICfr> 
Queens  t.  ToAdhqt.  86  Mont  282,  92  Paa 
561,  122  Am.  St  1^  88a  IS  Ann.  Oas.  816, 
supra;  Hamflton  v.  Hamlttw,  61  BCcmt  80Bk 
154  Pac.  717.  eiq^nOi  yet  plaintiff  hhd  no 
rl^t  to  possession  until  the  sheriff's  deed 
vras  made  on  June  7,  IBIBL  Upon  this  theory 
plaintiff  had  the  rif^t  on  Jane  7,  1915,  to 
immediate  poaseasloa  of  the  land  and  the 
crops  which  Samuell  had  planted  (heteoa 
^ile  In  lawful  ponaoerion,  and  which  wen 
then  growing.  At  onoe  upon  the  making  of 
the  eberitTa  deed  Samndl  became  tenant  1^ 
snfferance.  for  he  continued  In  peasonslon 
wrongfully.  Platotlff  could  ban  brought 
that  tenancy  to  an  end,  wlthovt  notloe.  by 
re-entry,  and  U  It  had  done  so  prior  to  sever* 
ance  of  the  crops  It  would  have  ther^  pot> 
fected  Ita  title  to.  and  have  becMn  the  own- 
er of,  the  cropa.  But  It  permitted,  hy  auplne- 
neee^  or  n^Iect  or  lachee.  Samnell  to  culti- 
vate and  gath»  the  crops.  Hence  Samu^. 
and  not  plaintiff,  Is  the  owner  of  th«u.  The 
fact  that  the  entpB  were  planted  hy  Samu^ 
before  his  occupancy  became  wrongful,  la  of 
no  moment. 

This,  we  think  is  dear  upon  principle ;  and 
it  finds  direct  support  In  I^yons  v.  Adel,  88  3. 
D.  817, 164  N.  W.  56,  where  the  precise  quee- 
tlon  was  decided.  There,  as  here,  the  seeds 
for  the  cropa  were  sown  by  the  former  own- 
er during  the  year  allowed  to  him  for  re- 
demption; be  was  permitted  to  remain  in  ac- 
tual possession  of  the  land  sold,  and  to  har- 
vest the  crops  after  the  redemption  period 
had  expired  and  the  sherifTs  deed  executed. 
The  court  said.  In  substance,  that  the  rule  la 
well  established  that  a  mortgagor,  holding 
over  after  the  expiration  of  the  period  of  re- 
demption and  the  issuance  of  the  sheriff's 
deed,  Is  a  tenant  by  sufferance,  and  as  such 
is  the  owner  of  the  crops  which  he  has  plant- 
ed, grown,  and  harvested  while  In  posses- 
sion of  the  land,  holding  the  facts  of  the  case 
then  before  the  court  to  be  within  the  gen- 
eral rule  that  crops  planted  upcn  land  by  a 
mere  Intruder  are  the  property  of  the  owner 
of  the  laud,  so  long  as  the  crop  remains 
unsevwed,  but  that  wh«i  the  crop  whlidi 
had  been  so  planted  and  cultivated  has  been 
severed  from  the  sMl  by  Oie  intruder  dnxtaiie 
his  wrongful  possesstoo,  he  htmeelf  la  enti- 
tled to  the  crop  as  against  the  owner  of  the 
land,  and  this  whether  he  came  Into  poaBe»> 
slon  of  the  land  lawfully  or  not  *^mvlded  he 
remains  In  possession  till  the  crop  Is  har- 
vested." 

In  our  oi^nlon,  Samuell  was  a  tenant  by 
sufferance.  But  If  he  was,  according  to  the 
common  law,  a  toiant  at  will,  at  If  aectlrai 
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4481— detfsnatliic  ertfttw  at  will  M  oom- 
prMnc  one  of  four  daaaH  of  eatatw  In  real 

property  "In  respect  of  tho  duration  of  thdr 
enjoyment"  lias  the  effect  of  destroyinK  es- 
tates by  aufleranoe  as  known  at  OHnnHHt  law. 
and  making  them  estates  at  will  (wtk&dk  we 
think  unlikely),  the  rasnlt  so  Sm  as  the  qtiea- 
aon  at  ownerdilp  Is  concerned  must  r>e  tlie 
same.  In  that  event,  Samnell,  as  tbnant  at 
will,  n-onld  be  entitled,  aa  has  beat  shown,  to 
rights  greater  than  those  possessed  by  a  ten- 
ant by  safferance,;  for  he  would  own  the 
annual  products  of  the  soli,  whether  severed 
or  not,  and  might  have  cultivated  and  iua- 
Tested  the  txoBB  giowliig  at  the  end  of  bU 
tenancy. 

[1, 7j  Plaintiff  la  not,  howoTar,  without 
remedy.  If  Samu^  was  a  tenant  at  will, 
be  Is  liable  ex  eontracto  for  rent  eo  nomine : 
If  be  was  a  tenant  by  sufferance,  tie  is  at 
least  liaUe  ex  delicto,  under  section  6069 
of  the  Revised  Codes,  fbr  a  sum  equal  to  the 
value  of  the  use  and  occi^MitioQ  of  the  land 
during  his  wrongful  possesakm  of  It  Leyson 
v.  Davenport.  38  Uont.  62,  98  Pac  641. 

Since  the  complaint  falls  to  show  tiiat 
I^alntlff  has  any  right  or  title  to  the  cr<qw> 
consideration  of  the  objectlim  to  the  c<»a- 
lAalnt  on  the  ground  that  it  does  not  state 
facts  sufficient  to  Invoke  injuncttonal  relief 
were  plaintiff  the  own^,  need  uot  be  deter- 
mined, and  that  question  also  Is  reserved. 

The  order  refusing  to  grant  an  InJunctUn 
pendente  lite  Is  affirmed. 

AWrmcd. 

BSANTLY,  a  and  HOLLOWAT.  3^ 
concut* 


00U9,  Stats  OontToOsr,  t.  NXOKBL  «t  aL 
(No.  2Sia> 

(Snpreme  Court  M  Nevada.   Jan.  9,  1910.) 

1.  Taxation  «s»88S— Tbawbfee  Tax— Coh- 
trnvcnov  or  Deed  op  TBtrsr. 

In  determining  whether  a  deed  of  trost  im- 
mediately vested  legal  title  so  as  to  exempt 
transfer  from  a  transfer  tax  under  Inberitaoce 
Tax  Law,  the.  deed  will  be  construed,  together 
with  a  will  executed  simnltaneoosly  therewith, 
u  a  sln^e  instrnmott. 

2.  Taxation  ^879(2)  —  Tbansri  Tax  -<■ 

DXBD  OF  Tbtjot— CONSTRtrCnON. 
Deed  of  trust  by  86  year  old  Invalid  after 
enactment  of  Inheritance  Tax  Law.  but  shortly 
before  law  took,  effect,  transferring  stock  to 
trustees  with  directions  to  pa;  Income  to  gran- 
tor during  his  Hfe,  with  dtrectitma  as  to  dis- 
position oif  property  after  his  death,  corre^iond- 
Ing  to  proT^ioDS  of  will  executed  simultaneously 
with  cteed,  was  intended  as  dlspoaltifai  of  prop- 
«ty  to  take  eflEsct  at  or  after  grantor's  deatii. 
witUa  Inheritance  Tax  Law. 


5.  TazanoR  XiiUJUffl  <-  T^Msmm  Tax  — 
Dno  or  Tnun— Wkoht  or  Vtrumam. 

Wheroi  immadlatdy  alter  exeootion  of  will, 
testator  executed  deed  «(  trust  Greeting  trus- 
tees to  pay  testator  income  daring  his  natural 
life  and  directed  disposal  ot  property  following 
his  death  by  provisions  corresponding  to  thoae 
in  wUI,  evidence  that  execution  of  deed  was  an 
afterthought  to  avoid,  If  possible,  an  expected 
increaae  In  tiie  tax  rate  in  California  and  a 
probaUe  inheritance  tax  of  federal  goremment, 
Is  entitled  to  wdght  In  action  to  impose  a  trans- 
fer tax  nudsr  Inherltanos  Thz  Law. 

4.  Tbosts  «s»58(1)— Rbvocabiutt. 

It  is  only  in  cases  where  other  parties  bo- 
lides the  venoa  creating  the  trost  has  an  in- 
ttarest  thenfn  that  the  trust  becomes  irrevoca- 
ble. 

e.  Tbustb  ^69(1)  —  RnVOOABIUTT  — 
Deed  or  Tbgst. 
Deed  c£  trust  transferring  stock  to  trustees, 
vrltb  direction  to  pay  Income  to  grantor  during 
bis  life  and  directing  dl^MMiltlMi  after  death  in 
manner  corresponding  to  will  executed  simul- 
taneously, beneflciarfes  receiving  no  present  in- 
tact, grantor  could  revoke  deed  of  tmst 

6.  Deeds  —  Validitt  —  EJffect  upon 
Execution. 

A  deed  to  be  valid  should  take  effect  in  in- 
terest upon  its  execution,  though  the  right  of 
possession  or  enjoyment  may  not  take  place  un- 
til the  happening  ot  a  certain  event 

7.  Wills  «s>88C^I>kbd  ob  WiLx^ruTusE 
Intebests. 

Where  interests  created  do  not  arise  until 
death  of  donor  or  some  other  future  time,  the 
instrument  cannot  be  a  deed,  although  so  de- 
nominated and  accompanied  by  words  of  im- 
mediate grant,  a  sufficient  consideration,  and  for- 
mal ddlvery. 

8.  DSEDfl   «=98  —  ElEtTATES  WHICH  HAT  BE 

Gbeatcd. 

There  is  no  natural  right  to  create  artifi- 
cial and  tedmieal  estates  with  limitatitms  over, 
nor  has  the  remainderman  any  more  right  to 
succeed  to  the  possession  of  property  under  such 
deeds  than  legatees  <x  devisees  under  a  wilL 

9.  DBBD8         —  CoNsnsucnoN  —  Feb. 

It  is  the  policy  of  the  law  to  encourage  mak- 
ing cMmyances  In  fee. 

10.  Dexos  ^=38— IjEoautt, 

It  is  as  lawful  to  create  an  estate  for  life 
with  remainder  after  death  of  the  grantor  as  It 
is  to  convey  In  fee. 

11.  Taxatioh  «s>85d  —  "TBAHancB  Tax'*  — 
Natube. 

The  "transfer  tsx"  imposed  by  Inheritance 
Tax  Law,  Is  In  the  nature  oi  u  excise  tax,  to 
wit.  on  the  transfer  of  pnqterty. 

[Ed.  Note.— F(w  other  d^itions,  see  Words 
and  Phraaes,  Second  Series,  Transfer  Tax.] 

12.  Taxation  «»896(4)  —  Tbansteb  Tax  — 

BlOHTB  AND  ObUOATIOKS. 

Tb»  tifibtM  and  obligations  of  all  parties  in 
regard  to  payment  of  inheritance  tax  under  In- 
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herttanee  Tax  Tjkw  tan  determinable  u  o(  the 
time  of  €bt  deefth  <tf  the  decedent. 

13.  Taxation  «=»801  —  Iuhkbitanck  Tax 
—Statute— Operation  . 
TranBfer  of  stock  hj  deed  of  trust  intended 
to  take  effect  In  possession  or  enjoyment  at  or 
after  grantor's  death  waa  taxable  under  the  In- 
heritance Tax  Law,  althou^  sadi  law  had  not 
taken  effect  at  time  of  execution  of  deed;  the 
property  having  vested  at  time  of  death  and  not 
at  the  date  of  the  execution  <Mf  the  deed. 

Coleman,  J.,  dlaaenting. 

Appeal  ftfom  District  Court,  Washoe  Coun- 
ty; R.  O.  Stoddard,  Judge. 

Proceeding  by  George  A.  Cole,  as  Control- 
ler of  the  State  of  Nevada,  against  J.  Leroy 
Nickel  and  another,  trustees,  and  others. 
From  an  order  and  Judgment  asaesslng  a 
transfer  tax  against  property  involved  and 
from  an  order  denying  and  overruling  moti<m 
for  new  trial,  dctfendanta  appeal.  Affirmed. 

Caien^t  Downw,  Price  it  Hawlitiis,  of 
Raio,  and  Edward  F.  fnreadwell.  of  San 
Frandaoo,  Oal.r  Cor  appellants. 

George  B.  Tliatcher,  Atty.  Gen.,  and  B.  F. 
Lunsford,  Dlst.  Atty.,  of  Rem,  for  rcsp(»id- 
ent 

SANDBB8,  J.  ntli  was  a  statutorr  pro- 
ceeding brong^t  by  Cole  as  OontnAler  of  the 
State  of  Nevada,  against  the  appdlanta  un- 
der oar  80-called  Inheritance  Tax  Law 
(Stats,  of  IfilS,  p.  4U).  The  appeal  Is  pnMe* 
cuted  to  review  an  order  and  Judgment  assess- 
ing and  adjn^lng  a  transfer  tex  agflinst  the 
property  InvtAved  fbr  the  sum  of  $48,149.78. 
and  from  an  order  den^ng  and  overruling 
the  ai^^nti^  motion  for  a  new  trial. 

^e  facts  of  the  case  are  as  follows:  On 
Mardi  26,  1913,  the  Inheritance  Tax  Law 
was  am>roved.  but  by  the  terms  of  section  31 
<xr  the  act  It  did  not  take  effect  until  30  days 
thereafter,  or  April  25.  1918  (Stats,  of  1918, 
pp,  411-422).  Prior  to  April  17,  1918,  Henry 
Miller,  deceased,  a  resldoit  of  San  Francisco, 
Cal.,  was  the  owner  of  119,876.75  shares  of 
stock  In  Miller  St  Lux,  Incorporated,  a  Ne- 
vada corporation.  ^Iliis  corporation  owned 
all  of  the  capital  stodE  of  the  Pacific  live 
Stock  Company,  a  California  corporation. 
The  latter  corporation  owned  a  large  amount 
of  real  estate  and  personal  property  in  Ne- 
vada, apprised  at  $l,431,326.8a  To  the  ex- 
tent that  this  stock  represented  the  property 
situated  in  Nevada,  it  Is  taxable  under  sec* 
tlou  1  of  the  act,  which  provides: 

"For  the  purposes  <^  this  act,  the  ownership 
of  shares  of  stock  in  a  corporation  owning  prop- 
erty in  this  state  shall  be  considered  as  the 
ownership  of  su<^  interest  in  the  property  so 
owned  by  sudi  corporation,  as  the  number  of 
shares  so  owned  shall  bear  to  the  entire  issued 
and  outstanding  capital  stock  of  such  corpora- 
tion." 


Tills- proposltlfm  Is  not  dlBputed  br  appel- 
lants if  the  pn^r^  is  otto-wtoe  snltfeet  to 
the  act: 

On  April  17, 101%  after  the  enactment  and 
adi^>tlon  of  the  act  In  qnesUon.  and  ei0xt 
days  b«Ave  It  became  dfectlTe,  Henry  Miller, 
having  prlw  thereto  made  other  wills,  pub- 
lished and  dedared  bla  last  will  and  testa- 
nient,  nominating  therdn  Keille  Billler  VU^- 
el,  3.  Leroy  Nickel,  and  F.  B.  Aaderson  aa 
executors  thereof  wlthoat  bonds.  Immediate- 
ly after  the  publication  and  dedaration  of 
his  will.  Henry  Bflller  executed  and  ddtveceft 
to  N^le  Miller  Nickel  and  J.  Leragr  NIdcel 
a  deed  of  trast,  by  which  all  of  the  said 
stock  waa  transferred  to  said  trustees  upon 
certain  trusts.  On  the  same  date  the  tras- 
tees  accepted  the  trust  In  writing.  On  tiie 
same  date  the  stock  was  transfened  on  the- 
books  of  the  corporation  to  the  trustees.  The 
deed  of  trust  and  stock  were  thereafter  k^ 
In  the  exduslve  custody  of  the  trustees.  At 
the  time  of  the  execution  of  the  will  and 
deed,  Henry  Miller  was  86  years  of  age,  wa» 
an  Invalid  under  medical  care  and  treatmott, 
and  afflicted  with  physical  ailments  from 
which  he  never  recovered,  and  on  October 
14,  1916,  he  died.  On  June  4,  1918.  Henry 
Miller  published  and  declared  a  codtdl  to  hts- 
last  win  and  testament,  whereby  the  said 
Anderson  was  relieved  of  his  trust  as  execu- 
tor; he  having  theretofore  expressed  his  de- 
sire to  decline  the  trust  The  deed  contains 
substantially  the  same  trusts  as  the  wllU 
and  directs  the  trustees  to  pay  the  beneflcfa- 
ries  the  amounts  tber^n  specified,  which  are 
the  same  as  named  in  the  ^11.  and  on  the- 
same  ccmditlms  and  llmltetlons.  The' stock 
v&B,  by  the  deed  of  trust,  transferred  to  the 
trustees: 

"To  have  and  to  hold  the  same  as  such  trus- 
tees upon  the  fiidlDwing  uses  and  trusts  and 
for  the  foUowlng  uses  and  purposts,  that  Is  U> 

say: 

"I.  Daring  the  lifetime  of  the  said  patty 
of  the  first  part  the  said  trustees  shall  receive 
the  rents,  fssnea  and  pn^ta  of  said  prcQwrty  and 
pay  the  same  to  the  party  of  the  first  part,  dar- 
ing the  term  of  his  natural  life. 

"II.  (1)  Upon  and  after  the  death  of  the  said 
party  of  the  first  part  the  said  trustees  Shalt 
take  and  hold  all  of  said  property,  and  shall 
convert  sufficient  thereof  into  cash  to  pay  the 
several  amounts  hereby  directed  to  be  paid,  and 
shall  collect  the  rents,  issues  an<^  profits  there- 
of, and  therefrom  shall  he  by  thorn  spiled  ia 
the  manner  hereinafter  set  forth: 

"(2)  From  the  proceeds  of  the  sale  of  said 
property  said  trustees  shall  pay  the  ft^owing 
sums:  [Then  follows  list  of  persons  and 
amounts  to  be  paid  to  them.  Some  of  these  pay- 
ments are  to  be  made  monthly  and  shall  not 
extend  beyond  the  lives  of  designated  parties 
and  "their  children  living  at  the  time  of  the 
death  of  the  pnrty  of  the  first  part"  It  also- 
provides  that  upon  the  death  of  certain  of  said 
parties  before  receiving  said  snms,  tb»  share 
of  such  deceased  person  shall  go  to  odieri.1 
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"(o)  Ther  ahall  p«y  to  tite  folloving  named 
MuplorAi  of  said  )>vt7  of  tbe  first  part  and 
Miller  &  Lax,  Incorporated,  the  following  sums 
sa  soon  after  the  death  of  said  party  of  the 
first  part  aa  possible ;  fThen  follows  list  of  such 
tmploy£s  with  the  amounts  to  be  paid  to  each.] 

"If  U17  of  the  above-nam«l  persons  be  not  em- 
ployed by  Mdd  partr  of  tiie  first  part  or  Mtllat 
&  Lax,  foewpomted.  at  tha  time  of  the  death 
of  sold  party  of  tbe  first  part,  tbe  prorietoiiB  by 
this  snbdivlaion  made  for  him  shall  lapse, 
TThen  follows  list  of  other  beneficiaries,  with 
the  amounts  to  be  paid  to  each,  followed  by  the 
provisions  that  all  of  the  income  from  the  said 
property,  except  the  Income  from  certain  speci- 
fiM  bequests,  "from  the  time  of  the  death  of 
fl^d  party  itf  the  first  part  shall  be  paid  to  the 
daagbter  of  said  party  of  the  flrat  part,  etc**] 

"ni.  Nothfaif  herein  diall  be  eonstraed  to  n> 
strain  the  free  aliemtlon  of  any  of  said  fffop- 
erty  and  aald  tmsteea  may  sell  any  o<  said 
property  at  public  or  private  sale,  irtt^i  or  with- 
out notice,  and  on  such  terms  as  they  may  see 
fit.  Whenever  said  trustees  arc  authorized  to 
invest  any  of  said  property,  they  shall  invest  the 
same  only  in  real  estate,  mortgages  on  real  es- 
tate, bonds  of  the  United  States,  or  of  some 
-woiity  or  municipal  corporation  within  the 
United  States,  or  stock  or  bcmda  of  the  owpo- 
rstions  IflllflT  A  XjOZ,  Incorporetad,  Pacific  live 
Stock  Oompany,  or  the  San  Joaquin  &  Kings 
Siver  Canal  ft  Irrigation  Company,  Incorporat- 
ed. All  of  the  sums  direoted  to  be  paid  by  the 
second  (II)  paragraph  of  this  deed  shall  be  paid 
as  soon  as  sufficient  money  may  be  realised  from 
the  ssle  of  the  said  property  withoat  injury 
thereto,  and  the  same  shall  be  paid  as  soon  aa 
in  the  judgment  of  said  tmsteea  it  can  he  done 
withoat  loss,  but  not  Utet  Hun  tm  (Wi  years 
thee  the  death  ot  said  party  of  tlie  first  part 
nd  during  the  lirea  of  the  descoodants  ot  said 
party  of  the  first  part  living  at  the  time  of  his 
death,  and  said  troatees  may  pay  the  same  in 
such  smounts  and  at  such  times  as  may  be  most 
beneficial,  and  none  of  said  amounts  shall  bear 
interest;  provided,  that  at  least  one  hxmdred 
and  SSty  (150)  d<41ars  a  month  shall  be  paid 
on  aceonnt  of  the  provisitm  for  the  daugbter-in' 
law  -of  said  party  of  the  first  part,  Sarah  E, 
UiHer,  from  the  time  of  the  deatii  of  said  party 
of  tbe  first  part  Nothing  herein  shall  be  eon- 
straed to  require  or  permit  the  accumulation  of 
the  IncMM  ftf  said  property,  but  the  entire-  in- 
come of  said  property  shall  at  all  times  be  ap- 
plied to  tiie  purposes  her^  set  forth.  If  any 
person  to  whom  any  sum  of  money  Is  directed 
te  be  paid  dies  before  the  death  of  said  party  of 
the  first  part,  such  provision  shall  lapse  except 
as  otherwise  provided  horein.  If  any  of  the 
stuns  directed  by  this  deed  to  be  paid  to  or  set 
a^  tor  the  benefit  of  the  persons  named  here- 
in sbsll  be  paid  or  set  aside  in  whole  or  In  part 
by  say  tmstees  named  in  the  last  will  and  tes- 
tament of  said  party  of  the  first  part  from  any 
estate  coming  Into  their  possession  under  said 
wiH,  each  payment  shall  be  deemed  to  be  in 
ntisfactlon  of  the  provision  herein  made  for 
Ruch  party,  and  also  in  satisfaction  of  the  pro- 
vision in  such  will  made  for  such  party,  in 
whole  or  in  part,  as  tbe  case  may  be.  and  tbe 
parties  ot  the  second  part  shall  bold  and  dis- 
pose ot  the  property  oonv^ed  hereby  upon  the 
nmiinfaig  trusts  dairifnated  herein.** 


I  It  appewB  that  Henry  MUler  once  expms- 
I  ed  a  desire  to  diange  odq  of  the  legacies 
spediied  in  the  trust  deed,  but  he  was  ad- 
vised by  Us  cgnnsca  that  it  was  not  poasl- 
Me  fw  him  to  do  80  "as  no  power  of  revoca- 
tion bad  been  veserved  la  the  deed." 

It  Is  the  oMitentioo  of  the  state  of  Nevada 
that  the  deed  ot  trust  was  dthw  made  in 
contemplation  of  death,  or  was  intended  to 
take  effect  in  possession  or  enji^nnent  at  or 
after  deatt  within  the  meaning  of  the  term 
"cont«npIatlon  of  death"  aa  used  In  the  act, 
which  is  defined  by  tbe  act  aa  follows: 

"Tbe  words  'contemplation  of  death'  as  uspd 
in  this  set  shall  be  taken  to  include  that  ex- 
pectancy of  death  whidi  actuates  tlie  mind  of  a 
person  oa  the  execution  of  his  will,  «aA  in  no 
idae  shall  said  wwds  be  limited  and  restricted 
to  that  expectancy  ot  death  which  actuates  the 
mind  of  a  person  in  making  a  gift  causa  mortis. 
•  •  • "   Section  30. 

Counsel  for  appellants  In  reply  to  this  posi- 
tion state  In  their  brief: 

"It  is  not  necessary  for  us  to  dlscusa  these 
questions,  because  for  the  pnriwee  of  this  ap- 
peal only  we  are  willing  to  concede  that,  if 
this  act  bad  been  in  force  at  the  time  of  this 
transfer,  the  same  might  be  held  to  be  made 
in  contemplation  of  death,  or  not  intended  to 
take  effect  in  possesiUon  or  enjoyment  at  or 
after  death  within  tiie  meaning  of  tbe  statute. 
Section  1.  We  do  this  because  we  have  en- 
tiro  confidence  in  the  position  which  we  take  in 
the  caae,  vis.,  that  wheUier  in  fact  made  in 
contemidation  ot  death,  or  in  law  or  in  fact 
intended  to  take  effect  in  possession  or  enjoy- 
ment after  death  so  far  as  tiie  beneficiaries  oth- 
er than  Henry  Miller  are  concerned,  the  trans- 
fer at  Its  date  created  vested  interests  to  which 
the  act  was  not  intended  to  apply,  and  to  which 
it  could  not  constitutionally  apply." 

It  we  clearly  interpret  counsel's  admission, 
the  questloQa  to  be  determined  are  narrowed 
down  to  three  propositions:  Did  tiie  deed  of 
trust  create  a  vested  estate?  Does  the  act 
apply  to  transfers  made  before  it  became 
effective?  Can  the  act  constitutionally  be 
made  to  apply  to  soch  a  transfer?  Reading 
the  opinion  of  the  trial  court  In  connection 
with  Its  findings  and  ctmdusions,  we  take 
It  that  the  last  question  la  eliminated  from 
the  case.  Tbe  district  court  in  its  opinion 
states: 

"It  will  be  noted  that  the  statute  went  Into 
effect  April  26,  1918,  and  is  not  by  its  express 
terms  made  retroactive.  Hence  it  must  be  ctm- 
straed  aa  having  only  a  prospective  operation, 
as  no  intent  to  make  the  same  operate  retro- 
spectively may  be  inferred  from  the  words  there- 
in employed ;  therefore,  if  the  interests  In  the 
property  mentioned  In  the  deed  passed  to  and 
vested  absolutely  in  the  beneficiaries  therein 
named  upon  tbe  date  of  the  execution  and  de- 
livery of  the  deed  and  independently  of  tbe 
death  of  Henry  UiDer,  tax  may  lawfnil}  be 
taqposed  tiutfcok** 
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{l-n  Id  tills  dtaktloii  the  yltsU  point  rais- 
ed 1b:  Did  the  deed  of  trost  as  of  Its  date 
create  a  vested  estate  so  as  t<>  exempt  the 
tnaatet  from  Hie  <q;>eratl<m  cf  ttie  statute? 
The  encDtkm  of  tlie  will,  tlie  deed,  and  the 
transfer  ot  Uie  stodc  was  one  transaction. 
To  determine  whether  the  Indraitore  mediate* 
I7  vested  the  legal  title  to  the  sto^  so  as  to 
exetnpt  the  transfa  from  a  transfer  tax  un- 
der the  statnte,  the  InstnunoitB  must  be 
coDstnied  together  as  a  single  Instnunent 
In  re  Brnndreth,  B8  App.  Dlv.  (5TO,  60  N.  T. 
Supp.  142 ;  State  V.  Pabst,  189  Wis.  561,  121 
N.  W.  360.  While  It  to  true  that  the  nominal 
sum  of  $10  I0  named  as  the  consideration  of 
the  deed,  we  do  not  apprehend  that  It  would 
be  contended  that  the  deed  was  intended  to 
be  anything  ntore  than  a  voluntary  deed  of 
^ft  to  those  whom  the  deceased  regarded  as 
the  natural  and  worthy  objects  of  his  bounty. 
Considering  the  deed  and  will,  slmultaneonsly 
executed,  the  physical  condition  of  the  de- 
ceased at  the  time,  and  the  facts  and  drcum- 
stances  attending  and  leading  up  to  the  exe- 
cution of  the  Indenture  and  transffer  of  the 
stock,  as  well  as  the  language  employed  in 
the  deed,  construed  In  connection  with  that 
employed  In  the  will,  Indicates  that  the  de- 
ceased disposed  of  his  property  to  take  effect 
in  possession  or  enjoyment  at  or  after  his 
death.  From  the  evidence,  the  impression  Is 
Irresistible  that  the  deed  of  trust  was  an 
afterthought  to  avoid,  If  possible,  an  expect- 
ed Increase  in  the  Inheritance  tax  rate  In 
California,  and  a  probable  inheritance  tax  of 
the  federal  government.  Clearly  the  deceas- 
ed was  advised  of  these  posslblUtiee  prior 
to  the  execution  of  the  deed.  This  material- 
ly effects  the  weight  of  tiie  deed  as  evidence 
In  a  case  seeking  to  Impose  upon  the  trans- 
fer  a  transfer  tax  in  this  or  any  other  court 
The  deceased,  after  the  execution  of  the  In- 
struments and  delivery  of  the  deed,  was  ad- 
vised that  however  much  he  desired  to  change 
any  legacy  provided  Cor  therein  he  could 
not  do  so.  because  no  power  of  revocation 
had  been  reserved  in  the  deed.  This  tends 
to  indicate  that  the  deceased  In  the  first  In- 
stance did  not  regard  the  Indenture  as  ir- 
revocable. We  do  not  donbt  the  sincerity  of 
the  advice,  bnt  we  are  nnaUe  to  perc^ve 
why  the  principle  of  law  Invt^ved  dionld  be 
arbitrarily  applied  to  the  fticta  of  this  case, 
particularly  In  view  of  the  expressed  Umita- 
tioa  in  the  deed  that,  upon  and  after  the 
death  of  the  grantor,  ttie  trustees  shall  take 
and  hold  all  of  said  property.  TbB  paper 
clearly  contemplates  posthumous  operation. 
It  la  only  in  cases  where  othw  parties  be- 
sides the  persMi  creadng  the  trust  have  an 
interest  therein  tbat  the  trust  becomes  Ir- 
revocable. 

We  see  nothing  In  the  deed  that  could  have 
prevented  the  deceased  from  revoking  the 
trust  had  he  desired  so  to  do.  No  boieflcta- 
ries  or  third  party,  as  far  as  the  record 
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Aowt^  had  any  vmmt  Interest  In  ttie  pnih 
aty  to  prevoit  the  deceased.  If  oeeesMfT  to 
(to  8C^  from  invc^lng  a  court  «f  equity  to  re* 
\t>fce  the  trust  The  awellants  and  other  ap- 
pointees under  the  will  had  no  such  interest, 
because  the  deceased  could  have  revoked  bis 
will  and  made  another  in  favor  of  other  par- 
ties. His  beneAdarles  in  the  Indenture  had 
no  such  Interest,  because  the  deceased  had 
power  by  will  to  secure  the  property  to  oth- 
ers, and  oitlrely  exclude  them  from  an  In- 
terest therein.  In  re  Ogsbory's  Est.,  7  App. 
Dlv.  71,  89  N.  T.  Supp.  981.  It  is  clear  from 
both  Instruments  that  the  trustees  were  not 
empowered  to  tnmsfer  any  Interest  or  pay 
any  legacy  created  by  ^ther  Instrument  un- 
til the  death  of  the  grantor.  The  prop«ty 
was  to  all  lnt«its  and  purposes  tbat  of  Hairy 
Miller,  subject  to  the  dlsposltlcHi  made  <^  It 
by  his  will  published  and  declared  simulta- 
neously with  the  deed.  No  reason  Is  suggested 
why  MUler  should  condude  himself  fnxn 
the  right  of  disposing  of  his  pn^rty  by  will, 
or  tbat  the  deed  should  be  construed  as 
nnlllfylng  his  will.  We  do  not  say  that  It  Is 
necessary  to  the  validity  of  a  deed  that  it 
should  convey  an  estate  in  Immedlato  posses- 
sion, but  It  is  necessary  that  It  sbonld  take 
etTect  In  interest  upon  Ito  execution,  though 
the  right  of  possession  or  mjoyment  may 
Lot  take  place  until  the  happening  of  a  cer- 
tain event.  Wall  v.  Wall,  30  Mlas.  91,  6i 
Am.  Dec  152.  It,  however,  the  interests 
created  do  not  Urlse  until  the  death  of  the 
donor,  or  some  other  future  time,  the  Instm- 
ment  cannot  be  a  deed,  although  It  may  be 
so  denominated  by  the  maker,  may  have  ex- 
press words  of  Immediate  grant,  may  have 
suffldrat  ctmBlderatlon  to  support  a  grant, 
and  may  be  formally  delivered.  Babb  v. 
Harrison,  9  Rich.  Eq.  (S.  C.)  lU,  70  Am.  Dec. 
204.  We  do  not  deny  that  the  donor  may  con- 
vey an  Interest,  reserving  a  lifetime  estate 
to  himself;  bnt  a  deed.  It  made  with  a  view 
of  the  disposition  of  a  man's  estate  after 
his  death.  Inures  in  law  as  a  devise  or  will. 
Wellborn  v.  Weaver,  17  Ga.  267,  63  Am.  Dec. 
242. 

We  are  clearly  of  the  (H>lnlon,  constming 
the  Instrumrats  together  and  lu  connection 
with  other  evidence,  that  the  district  court 
correctly  found  that  Henry  MUler  did  not 
divest  himself  of,  or  relinquish  cmtrol  over, 
the  Interests  of  the  iKuefldarles  named  In 
the  Instruments,  and  it  was  not  until  the 
death  of  Miller  that  the  transfer  In  any  re- 
spect became  absolute,  and  that  Uie  benefltda- 
rles  became  Irrevocably  entitled  to  the  vmri- 
ons  sums  niaktl<Hied  In  the  deed  affew  the 
death  of  Bllller. 

tl]  There  Is  no  natural  right  to  create  arti- 
flcial  and  technical  estates  with  Umltatloos 
over,  nor  has  the  remainderman  any  more 
right  to  sooceed  to  the  possession  of  pnq>- 
erty  under  audi  deeds  than  legatees  or  devi- 
sees under  a  will.  The  privilege  of  acqnirlns 
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pnverty  by  sndi  an  iDstmment  la  u  mncb 
dqi«ndeDt  upon  the  law  bs  ttiat  of  acqolrlng 
pn^rty  by  Inheritance^  Keeney  r.  N.  X., 
221  IT.  B.  534,  S2  Snp.  Ct  lOB,  66  L.  Sd. 
804.  88  L.  R.  A.  (N.  S.)  U39. 

IS-11]  The  statute  In  question  taxes  the 
p&sslug  of  property,  or  any  interest  therein* 
In  the  possession,  ^oymeat,  preseat  or  fn- 
tnre,  by  inheritance,  descent,  devise,  aucces- 
aim,  beqneat,  grant,  deed,  bargain,  sale,  gift, 
or  aH»oAntment  Section  81,  Stats,  of  1913, 
^  422.  This  statute  Uikm  as  a  whole,  goes 
farther  Oian  that  of  New  Tork,  and  the 
line  dlstinctifnis  made  In  the  brlefis  of  cases 
In  that  and  other  Jurisdictions  tend  rather  to 
ocafuae  than  aid  the  court  in  construing  a 
local  statuta  ^e  atatnta  in  terms  tana 
gratnitoos  acquis!  tiona  of  property  under 
trust  conveyanoes  intended  to  take  effect  In 
poBsesslw  or  enjoyment  at  or  after  death. 
Bat  however  broad  and  comprdianite  Ita 
tetnia,  the  statute  was  not  intended  to  re- 
strain persona  In  their  right  to  transfer  ptdj^ 
erty  in  all  lei^tlmate  ways.  It  is  the  pcdlcy 
of  the  law  to  eocoorace  making  coixTeyanoes 
Id  fee^  and  It  la  aa  lawful  to  cnate  an  estate 
for  life  with  remainder  after  death  of  the 
grantor  as  It  la  to  ctmTey  In  fee;  but  there  la 
a  maAed  difference  in  *ijainc  a  riSht  and 
taxing  a  privilege."  By  the  atatnte  flie 
favorite  transfer  in  fee  la  not  taxed  with  (be 
privilege;  The  tax  la  not  a  pn^ter^  tax, 
bat  is  in  the  nature  of  an  excise  tax,  to 
wit,  on  the  transfer  of  property.  In  re  Wil- 
liams. 40  Nev.  241,  lei  Pac.  741,  L.  R.  A. 
10170,  002.  tbe  language  of  the  statute 
BUttifeats  its  purpose  to  tax  all  transfCTa 
wMdi  are  accomplished  1^  will,  the  intestate 
laws,  and  tiioae  made  prior  to  death  which 
can  be  classed  as  similar  in  nature  and  effect, 
because  they  aecomplidi  a  transfer  of  prop- 
CTty  under  drcumatanoea  whldi  impress  on 
It  the  characterlaties  of  a  devolntlmi  made 
at  ttie  thne  ot  the  douM's  death.  State  r. 
Pabst,  supra. 

But  It  la  earnestly  insisted  that,  as  the 
tranter  of  the  property  was  made  before  the 
act  became  ^ectlve,  no  tax  accrued.  This 
leads  to  the  discussion  of  the  question: 
When  does  a  transfer  tax  as  imposed  by  the 
statute  aecme?  To  this  titere  can  be  but  one 
answer^at  the  death. 

Says  Chief  Justice  White,  In  Knowlton  v. 
Moore,  178  U.  S.  56,  20  Sup.  Ct  T53,  44  L.  Ed. 
876: 

"  *  *  *  Tax.  Um  of  this  nature  Is  all  eoon- 
tries  rest  in  their  essence  npon  the  principle 
that  death  Is  the  generating  source  from  which 
die  particular  tanng  power  takes  its  being,  and 
dtat  It  is  the  power  to  transmit,  or  the  trans- 
minion  from  the  dead  to  the  living,  on  which 
taxes  are  more  hnmedlatdy  rested." 

[12,13]  From  this  we  conclude  that  the 
statute  taxes,  not  the  interest  to  which  some 
person  succeeds  on  a  death,  but  the  interest 
which  ceased  by  reason  of  the  death.  Knowl- 


ton V.  Moore^  supra ;  Hansen's  Death  Duties, 
p.  63.  Bad  Henry  MlUer  died  testate  or  in- 
testate betwerai  the  enactment  and  talcing 
effect  of  the  act,  no  tax  would  accrue;  but 
the  weakness  of  the  appellants*  position  In 
this  connection  Is  that  die  property  did  not 
vest  until  after  the  statute  became  effective. 
The  actual  possession  or  enjoyment  by  thwe 
entitled  to  Miller's  bounty  under  the  wlU 
and  deed  was  postp(»ied  to  take  effect  at  or 
after  his  death.  Gmcedlng  that  the  law  did 
not  become  ^fecttve  ontli  80  days  after  Its 
enactment,  we  are  of  the  oplnttm  that  In  this, 
as  in  other  cases,  the  t^^dslature  deemed  It 
best  to  give  noUoe  to  the  public  of  ita  pro- 
visions for  this  period  of  time  before  It  be- 
came effective^  and  tbe  Interval  of  time  was 
not  intended  to  afford  Ingenions  minds  an 
opportunity  to  devise  eGbemea  to  defeat  tbe 
purpme  of  die  act  The  rlf^ta  and  obllga- 
tloos  of  an  parties  In  regard  to  the  payment 
d  an  Inheritance  tax  are  determinable  as  of 
tha  time  of  the  death  of  the  decedent  (Eagr 
lish  r.  Qrenahaw,  120  Tenn.  681,  110  S.  W. 
210, 17  Ij.  R.  A.  [N.  SJ  768, 127  Am.  St  B«p. 
10S9 ;  and.  aa  we  condnde  that  the  propert7 
In  qnestlfn  did  not  vest  at  the  date  of  the 
transfer,  it  follows  that  the  transfer  is  sub- 
ject to  the  tax  under  the  statute  In  question. 
Tbe  Judgment:  U  afflmied. 

BfcOABRAN,  O.  emcnia. 

COIiEMAK,  J.  (dissenting}.  I  dissent  from 
tbe  opinion  filed  in  this  case  by  my  learned 
Associates.  That  i^dnion  Is  made  to  turn 
qpop  the  otKHdnalon  that  the  title  to  the 
property  In  question  did  not  vest  in  the  tfua- 
tees  at  ttie  time  of  the  executltm  and  delir- 
ei7  of  tbe  tmat  agreement,  but  that  It  vest- 
ed upon  tbe  death  of  the  settlor.  Tbat  was 
the  very  theory  upon  which  the  trial  court 
rendered  its  Judgment  If  that  conclusion  is 
sound.  It  must  necessarily  follow  that  tbe 
tax  is  due  and  collectable. 

Whatever  might  be  my  view  as  to  a  trans- 
action, such  as  appears  from  the  record  in 
this  case,  had  it  taken  place  In  this  state,  I 
think  that,  in  view  of  the  fact  that  it  took 
place  In  California,  where  all  of  the  parties 
reside,  where  the  property  was  situated,  and 
where  the  declaratlMi  of  trust  was  executed 
and  delivered,  the  question  aa  to  whether  or 
not  the  title  to  the  property  vested  at  the 
time  of  the  execution  and  delivery  of  the 
trust  agreement  Is  controlled  by  tbe  law  of 
Callfomda.  The  Supreme  Court  oif  that 
state.  In  Nichols  v.  Emery  et  aL,  109  Cal. 
323,  41  Pac  1089,  60  Am.  St  Bep.  43,  laid 
down  the  rule  which  I  think  is  binding  upon 
the  court  In  the  case  at  bar  upon  the  point 
In  question.  In  that  ease  the  settlor  reserv- 
ed the  right  to  revoke  the  trust,  but  died 
without  exercising  the  right  The  court  said: 

"It  is  undoubtedly  the  gweral  rule  eatudated 
by  (Im  leading  case  of  Habergbaia  t.  Vincent  2 
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Tel.  Jr.  281,  and  oft  repeated,  tliat  the  true  test 
of  the  character  of  ao  iDstrument  is,  not  the 
testator's  realizBtion  that  it  is  a  wil)^  but  his 
iatention  to  create  a  revocable  disposition  of  his 
property  to  accrue  and  take  effect  only  upon  his 
death  and  passing:  no  present  interest.  The  es- 
sential characteristic  of  an  instrumrait  testa- 
mentar?  in  its  natare  Is  that  It  operatei  tmly 
npon,  and  bj  reason  of,  Qie  death  of  the  naker. 
TTp  to  that  time  It  is  ambulatory.  By  its  execu- 
tion the  malm  has  parted  with  no  rights  and  dl- 
TCBted  himself  of  no  modicum  of  his  estate,  and 
per  contra  no  rights  have  accrued  to  and  no 
estate  has  vested  in  any  other  person.  The 
death  of  the  maker  establishes  for  the  first  time 
the  character  of  the  instrument.  It  at  once 
ceases  to  be  ambulatory.  It  acqnlres  'a  fixed 
status  and  operates  as  a  conveyance  of  title. 
Its  admiaaicm  to  probate  Is  merely  a  judicial 
declaration  of  that  statns.  Upon  the  other 
hand,  to  the  creation  of  a  valid  express  trust 
it  is  essential  that  some  estate  or  interest  should 
be  conveyed  to  the  tfustee;  and,  vrhen  the  in- 
strument creating  the  trust  is  other  than  a  will, 
that  estate  or  interest  most  pass  immediately. 
Perry,  Trusts,  S  82-  By  sudi  a  trust,  therefore, 
something  of  the  settlor's  estate  has  passed  from 
him  and  into  the  trustee  for  the  ben^t  of  the 
cestui,  and  this  tranaeer  ot  interest  is  a  present 
one,  and  In  no  wise  deiiendent  upon  tiie  setdor*8 
death.  But  It  Is  important  to  note  the  distinc- 
tion between  the  Interest  transferred  and  the 
enjoyment  of  tiiat  Interest  QSie  enjoyment  of 
the  cestoi  may  be  made  to  commence  in  the 
fnture  and  to  depend  for  its  commencement  upon 
the  t^mination  of  an  existing  life  or  lives  or  an 
intermediate  estate.  Civ.  Code,  S  707.  Did  the 
grantor  in  the  present  case  diveat  himself,  by 
the  instrument,  of  any  part  of  the  estate  in  the 
land  which  he  had  formerly  owned  and  enjoyed? 
By  the  terms  of  the  instrument,  an  estate  was 
assuredly  conveyed  to  the  trustee.  Tlie  language 
Is  appropriate  to  a  conveyance,  and  the  gran- 
tor's execution  and  delivery  of  the  deed  (both 
found),  he  being  under  no  difficulty,  and  im- 
pelled by  no  fraud,  operated  to  vest  so  much  of 
his  estate  in  the  trustee  as  was  necessary  to 
carry  out  the  purpose  of  the  trust.  The  especial 
purpose  was  to  sell  and  distribute  the  proceeds 
upon  his  death— a  legal  pnrpoae,  authorized  "by 
section  857  of  the  Civil  Code.  The  term  of  the 
duration  of  the  trust— the  life  the  settlor^ 
did  not  violate  t^e  provisions  of  section  71S  of 
the  same  Code. 

"We  have,  therefore,  an  estate  conveyed  to  a 
named  trustee,  for  named  beneficiaries,  for  a 
legal  purpose  and  a  legal  term— such  a  trust  as 
conforms,  in  all  its  essentials,  to  tiie  statutory 
requiremeuts.  Tltat  no  dispositioD  is  made  by 
the  trust  of  the  interest  and  estate  intervening 
in  time  and  enjoyment  between  tiie  dates  of  the 
deed  and  the  deatlj  of  the  settior  cannot  affect 
the  trust.  The  trustee  takes  the  whole  estate 
necessary  for  the  purposes  of  the  trust  All 
else  remains  in  the  grantor.  Civ.  Code,  fl  866. 
In  this  case  there  remained  In  the  grantor  the 
equivalent  of  a  life  estate  during  his  own  life, 
and  he  was  thus  entitled  to  remain  in  posses- 
sion of  the  land,  or  lease  It  and  retain  the 
profits.  Nor  did  the  fMt  that  the  settlor  re- 
sen-ed  the  power  to  revoke  the  trust  operate  to 
destroy  it  or  change  Ita  character.  He  had  the 
right  to  mate  the  reservation.  OIt.  Oode^  | 
2280.   But  the  trust  remained  operative  and 


absolute  until  the  right  was  exercised  In  proper 
mode.  Stone  v.  Hackett  12  Gray  (Mass.]  232; 
Van  Cott  V.  Prentice,  101  N.  T.  45  HO  N.  E. 
257].  Indeed,  this  power  of  revocation  was 
strongly  favored  in  the  case  of  voluntary  settle- 
mente  at  common  law,  and  sudi  a  trust,  with- 
out such  a  reservation  was  open  to  suspicion  of 
Undue  advantage  taken  of  the  settlor.  Lewln 
on  Truste,  75, 76 ;  Perry  on  Trusts,  1 104.  We 
think,  however,  tliat  the  drcumstances  of  tlie 
reservation  of  powW  to  revoke,  and  tlw  limita- 
tion of  the  trust  upon  the  life  'of  the  settior, 
have  operated  to  n^ead  the  learned  judge  of 
the  trial  court.  If  the  life  selected  had  been 
that  of  a  third  person,  and  if  no  revocatory 
power  had  been  reserved,  no  one  would  question 
but  that  a  valid  express  trust  had  been  created. 
But  the  fact  that  the  designated  life  in  being 
was  the  settlor's  ooold  not  <verato  to  destroy 
ito  validity,  for  he  had  the  right  to  select  the 
life  of  any  person  aa  the  measure  of  duratitm. 
And  the  fact  that  he  reserved  the  right  to  re- 
vere did  not  impair  the  trust  nor  aff&ct  ito 
character,  since  title  and  interest  vested  subject 
to  divestiture  wily  by  revocation,  and,  if  no 
revocation  was  made,  they  became  absolute.  A 
man  may  desire  to  make  disposition  of  his  prop- 
erty in  his  lifetime  to  a-roid  administrBtioD  of 
his  estate  after  death.  Indeed,  in  view  of  the 
fact,  botii  patent  and  painful,  that  the  fiercest 
and  most  expensive  litigation,  engendering  the 
bitterest  feelings,  springs  up  over  wills,  such  a 
desire  is  not  unnatural.  And  when  it  is  given 
legal  expression,  as  by  gifto  absolute  during 
life,  •  •  •  or  voluntary  settlements,  there  is 
manifest  uot  only  an  absence  of  testamentary 
intent  but  an  absolute  hostility  to  such  intent." 

Other  CaJifomia  cases  sustaining  the  ded- 
sioa  quoted  are:  Tennant  r.  Tennant  Me- 
morial Home,  167  CaL  570, 140  Fac.  242,  and 
Gray  v.  Union  Trust  Co..  171  CaL  637,  IM 
Pac.  806. 

Do  the  drcnmstances  ot  the  case^  partlcn- 
larlr  Oie  maklnK  of  tbe  will  by  lilUer,  show 
that  It  was  not  the  intention  tbat  tb»  trust 
agtsement  sbould  operate  to  vest  title  to  the 
sto<&  except  npon  tbe  deaUi  of  MUler?  In 
considering  thla  Question,  it  becomes  neces- 
gacy  to  call  attoitlcm  to  fbe  matter  of  tbe 
Estate  at  Stanford,  126  CaL  122,  68  Fa&  466. 
45  L.  B.  A.  788.  another  California  case,  In 
which  It  is  sftld : 

"An  estate  is  vested  when  there  la  an  Immedi- 
ate right  of  present  enjoyment  or  a  *  *  * 
fixed  right  of  future  enj<^ment*' 

With  the  rule  laid  down  In  the  language 
just  quoted,  and  that  declared  In  Nichols  v. 
Emery,  supra.  In  mind,  It  Is  necessary  to  in- 
quire If,  at  tbe  time  of  tbe  execution  and  de- 
livery of  the  declaration  ot  trust  and  tbe 
transfer  of  the  stock  certificates,  an  estate 
80  vested  that  the  benefl<daries  acquired  a 
"fixed  right  of  future  enjoyment"  If  they 
did  acquire  such  a  fixed  right  of  future  «i- 
JoymMit,  then  the  contention  of  the  state 
cannot  be  stistalned.  If  the  theory  of  ttie 
state  is  sound.  Miller  ooold,  by  a  will  OMcat- 
ed  subsequent  to  tbe  trust  agreement,  Itave 
revoked  tbe  declaration  of  trust  Soppoae 
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fae  had  tried  to  do  tbat  wit  aiiit,  and  pur- 
numt  to  sncli  wUl  tlie  trostMa  bad  repudiat- 
td  the  tnut  BSreenwiit,  In  what  ooart  would 
the  beneficiaries  bare  brought  suit  to  com- 
pel tbe  peiformance  of  the  trnatt  Certainly 
no  otlkw  courts  would  have  had  Jurisdiction 
tban  tbe  courts  of  OaUftnnla,  and  tbc(r 
voald  be  bound  hy  the  dedalons  from  that 
ttate.  to  which  I  have  alluded.  Would  the 
C0art  of  that  state  say  that  under  the  <dr^ 
camatances  leading  np  to  the  execution  of 
the  trust,  and  contonporuieoas  with  It,  no 
wtate  was  so  rested  undttr  the  trust  as  to 
establish  a  fixed  right  of  future  enjoyment 
In  the  beneficiaries  named?  The  oaly  dr- 
ctuDStances  connected  with  the  entire  trans- 
action which  throw  any  light  upon  It  are  the 
physical  condition  of  Miller  at  and  shortly 
prior  to  the  time  of  executing  the  trust  and 
tbe  execution  of  the  will  simultaneously 
with  the  execution  of  tbe  trust  Just  bow 
the  fact  that  Miller  waa  In  poor  health  can 
aid  the  court,  In  determining  whether  or  not 
be  intended  that  a  fixed  right  of  future  en- 
joyment should  vest  under  the  trust,  Is  more 
than  I  am  able  to  see;  but,  If  it  can,  there 
Is  nothing  in  It  which  justifies  tbe  conclu- 
sion that  he  did  not  so  Intend.  If  a  fixed 
right  of  future  enjoyment  vested  under  the 
terns  of  the  declaration  of  trust,  such  right 
was  not,  and  could  not  bav*  bout,  divested 
by  tbe  will. 

It  seems  to  me  that  the  strongest  circum- 
stance surrounding  the  entire  transactton, 
throwing  light  upon  tbe  character  of  the 
declaration  of  trust,  Is  tbe  Indorsing  and  de- 
lirerlng  of  tbe  stodE  certificates  by  Miller  at 
the  time  of  executing  and  delivering  tbe  dec- 
laration of  trust  By  that  act  be  completely 
iorrendered  control,  for  all  time,  of  the  prop- 
erty In  qnestlm;  for.  not  having  leaerved 
the  right  to  revoke  tbe  trust  mch  revocation 
was  Imposdble,  as  shown  in  ttie  casa  of 
Nldiols  V.  Bmeiy,  supra,  wbldi  rule  is  sus- 
tained by  tbe  ovwwbelmlng  weight  of  au- 
QmUf,  See  1  Parry  on  Tmsta  (6tb  Od.)  | 
104;  SO  Cye.  92:  But  tbe  majority  opinion 
states  that  tbe  daoeased  (Miller)  "disposed 
of  Us  pnipa(7  to  take  effect  in  possession 
or  enjoyment  at  or  after  bis  death."  From 
this  statemait  It  seems  that  the  court  con- 
cluded that  Miller  did  that  wbi(9i  was  held 
hi  Be  Stanftwd's  Bstat^  supra,  to  be  sufll- 
dent  to  create  a  find  rlgbt  of  ftatnre  en^ 
loyment 

B  Miller  "disposed"  of  tbe  property,  the 
title  must  have  vested,  in  wbl^  case  there 
TCs  a  fixed  riflait  of  future  enjoyment  at  the 
time  of  Ihe  execution  of  the  trust  agreement, 
which  was  prlfMT  to  the  time  Oie  Inheritance 
tax  law  of  Nevada  went  into  effect,  and 
hence  no  lnh»ltance  tax  la  collectable,  unless 
dte  act  operates  retrospectively.  The  leam- 
^  trial  judge  held  that  tbe  act  does  not  op- 
*nte- retrospectively.  In  which,  I  think,  he 
vsi dearly  rii^t;  tor  It  would  seem  absoid 
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to  say  tbat  audi  could  have  been  the  inteo* 
tlon,  wba  in  express  terms  the  act  was 
made  to  go  into  effect  thirty  days  after  ap- 
proval; besides,  there  Is  absolut^y  nothing 
to  Indicate  that  It  was  the  Intention  that  the 
act  shonld  so  operate,  and  It  Is  a  well-known 
rule  of  law  that — 

"AH  statutes  are  to  be  construed  as  having 
only  a  prospective  operation,  unless  the  purpose 
and  intention  of  the  Legislature  to  give  them  a 
retrospective  tOtet  is  expressly  dedsred,  or  is 
necessarily  implied  from  the  language  used.  In 
every  case  of  dmbt  the  doubt  must  be  solved 
ag^iast  the  retmspeetlve  eltect*'  36  Cye.  pp. 
1205-1208. 

See,  also.  Mllllken  v.  Sloat  1  Nev.  677; 
Hunter  v.  Savage,  eta,  4  Nev.  154;  State  v. 
MsnbattaD  8.  M.  Co^  4  Nev.  S3S;  State  v. 
Manhattan  V.  Co..  32  Nev.  474.  109  Pac.  442; 
State  V.  Bggers,  83  Nev.  535.  112  Paa  699 ; 
Ohew  Heong  v.  U.  S.,  112  tl.  S.  686,  fi  Sup. 
Ct  295.  26  U  Bd.  770;  Wlnfree  v.  N.  P.  B. 
Co.,  227  ir.  a  «a«  88  Snp.  Ot  278,  67  U  Bd. 
618. 

However,  I  do  not  understand  tbat  the 
learned  Attorney  Oeneral  questions  the  cor» 
rectnees  of  the  rule  Invt^ed,  but  he  insists 
diat  the  provision  In  tfa<e  inheritance  tax  law 
which  provides  that  when  property  shall  pass 
without  valuable  consideration,  and  "in  con- 
templation of  the  death  of  the  grantor  •  •  • 
Intwdcd  to  take  effect  In  possession  or 
Wkjoymoit  at  or  after  wach  death;"  it  shall 
be  liable  to  the  tax,  subjects  fiie  property 
rights  in  questloa  to  the  terms  of  the  inheri- 
tance tax  law.  To  sustain  this  view,  reli- 
ance is  had  upon  tbe  following  authoritlea: 
Id  re  Masnry's  Estate,  28  App.  Dlv.  580,  51 
N.  T.  Supp.  831;  In  re  Ogsbury's  Estate.  7 
App.  Dlv.  71,  80  N.  X.  Supp.  078;  In  re  Bar- 
bey's  BsUte,  U4^.  T.  Supp.  725;  In  re  Pat- 
terson's Estate.  127  N.  T.  Bnpp.  284;  In  r« 
Seaman's  Estate,  147  N.  T.  0».  41  N.  B.  401 ; 
In  re  Green's  Estate,  158  N.  T.  228,  47  N.  E. 
202 ;  In  re  Bostwlck's  Estate,  160  N.  T.  489. 
65  N.  B.  206 ;  In  re  Brandreth's  Estate,  l(tO 
N.  y.  437,  62  N.  n  B63.  68  L.  B.  A.  148;  In 
re  Doui^  County,  84  Nob^  606,  121  M.  W. 
688:  Appeal  of  Selbert  110  Pa.  820,  1  Atl. 
846;  In  re  Marls'  Estate,  14  Pa.  Oo.  Ot  B. 
171.  8  Pa.  Dlst.  B.  38;  Crocker  v.  Shaw,  174 
Mass.  206,  64  N.  E.  640:  New  England  Trust 
Oo.  V.  Abbott  206  Mass.  270.  01  N.  B.  870, 
187  Am.  St  Bep,  437;  State  t.  Bullen,  143 
Wis.  612,  128  N.  W.  100. 

In  the  first  case  mentioned  (In  n  Masory's 
Estate,  28  App.  Dlv.  680,  61  N.  T.  Supp. 
331),  the  deed  was  tf^ecnted  In  1890,  but  tbe 
Inberitaace  tax  law  bad  be«i  la  effect  since 
1886.  Tbe  question  Involved  In  this  case 
was  not  imeaited  to  tbe  court  In  that  case. 

In  tbe  Matter  of  OSBbnry's  Estate,  7  App. 
Dir.  71.  39  N.  T.  Supp.  978,  tt  appears  tbat 
tbe  transfer  waa  made'  to  tbe  trustees  upon 
the  condition  Itiat  they  should,  upon  the 
death  ct  tbs  fxanbor,  transfer  and  convey 
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the  property  to  mch  person  or  persons  as 
the  grantor  shoold  direct  In  bis  wUL  Then 
Is  no  simUftil^  between  ttiat  case  and  tbe 
one  at  bar. 

The  Matter  of  Barbey's  EMate,  U4  N.  T. 
Snpp.  725,  was  decided  la  1906,  23  years  aft- 
er an  Inheritance  tax  law  had  been  enacted, 
and  it  does  not  atq;>ear  that  the  transfer  was 
made  before  the  act  became  c^>erative,  but  it 
does  appear  that  the  sole  gronnd  upon  which 
tbe  opinion  was  based  was  the  fact  that  the 
grantor  reserved  to  himself  the  right  of  own- 
ership In  tbe  trast  property  until  his  death. 
The  case  is  not  in  point 

In  re  Patterson's  Bstate,  127  N.  T.  Snpp. 
284,  Is  one  In  which  tbe  trust  law  was  enact- 
ed after  ftm  inherltanoe  act  had  gone  into 
effect.  It  is  not  an  authwity  on  the  point  in 
question. 

In  the  Matter  of  Douglas  County,  84  Neb. 
C06, 121  M.  W.  693,  the  inheritance  law  took 
effect  July  1, 1901,  and  the  trust  was  created 
in  1S04.  Hence  the  question  bere  InTOlved 
was  not  presented. 

It  appears  In  Re  Marli^  Estate,  14  Pa.  Ca 
Ct  171,  3  Pa.  Dlst.  R.  88,  that  the  Inherl- 
tanoe law  was  passed  In  1687,  and  that  tbe 
deed  was  made  in  1891.  The  questlcni  bere 
presented  was  not  InvoWed. 

In  the  Matter  of  Green's  Estate.  1S3  N.  T. 
223.  47  B.  292,  the  trust  was  created  in 
1889,  four  years  after  tb»  inberltanoe  tax 
law  bad  tAlLea  effect  It  la  no  antiUHrlty  vtt 
on  tbe  point  InToWed. 

In  the  Matter  of  Bostwick's  Estate,  160  N. 
T.  480,  S6  N.  B.  206.  la  the  Matter  of  Brand- 
reth,  in  the  Matter  of  the  Appeal  of  Selbert, 
and  in  Oocker  T.  Sbaw,  tbe  trusta  were  cre- 
ated after  the  Intieritanee  tax  act  bad  tabm 
effect 

In  the  case  of  State  T..Bnllea.  Wis. 
51%  128  N.  W.  109,  the  point  inristed  <Hi  In 
this  case  was  not  considered.  Furtbennoieb 
Are  court  says  In  Its  ox^olon: 

"As  we  hSTe  seen,  Mr.  BnUen  nsemd  ISie 
xif^t  to  direct  and  control  the  distribution  of 
tbe  trost  property  and  to  revoke  the  trust  at 

any  time  daring  his  life." 

The  opinion  in  that  case  Is  not  authority 
upon  the  point  in  question. 

The  case  of  New  England  Truat  Co.  t.  Ab- 
bott la  n(rt  In  point  Tbe  oonrt  aays: 

"The  only  part  of  the  property  which  was 
finally  disposed  of  in  a  known  and  definitely 
stated  way  was  the  Income  (or  the  period  of 
five  year*.  The  dispoaition  of  tbe  principal  was 
left  subject  to  contlD^encies,  any  one  of  three 
of  which  might  terminate  the  trast  and  give 
directicm  to  the  payment  of  tiie  principal." 

Nofblng  became  Tested  nntU  llie  deatb  of 
llie  creatw  of  t3ie  trust,  wbicb  was  after  the 
Intierltanoa  tax  lav  bad  gam  Into  ^lect  I 
am  unable  to  aee  In  what  war  tU*  caae  bus* 
tabu  tiM  oontentioD  of  counsel. 

As  to  tbe  caae  oC  In  re  Saanan's  Bstata^ 


which  It  is  contended  sustains  the  conten- 
tion of  the  state,  it  may  be  said  that  while 
it  la  possible  Uiat  different  deductions  may 
be  drawn  as  to  what  was  really  decided,  nev- 
ertheless tbe  opinion  in  that  case  baa  betfi 
interpreted  by  the  New  York  oonrts,  where 
a  different  view  from  that  contended  for  by 
the  Attorney  Genraial  Is  maintained- 

In  the  matter  of  Craig's  E^to,  97  App. 
Dlv.  289,  89  N.  T.  Supp.  071,  it  was  held 
that  an  act  imposing  an  Inheritance  tax 
would  not  affect  an  estate  which  had  vested 
before  the  act  went  into  effect  In  that  case 
the  Seaman  Case  was  interpreted,  and  the 
court  said: 

"It  Is  true  that  sometUng  la  said  (In  the  Sea- 
man Case)  which  may  seem  to  be  In  conflict 
wia  the  view  I  am  taking,  but  I  am  sore  there 
la  nothing  in  (be  aotual  dedskm  to  tbat  effect" 

This  opinion  was  affirmed  by  the  Oourt  of 
Appeals  of  New  Tork  in  181  N.  T.  S51,  74 
N.  B.  1110,  without  commoit  tber^y  ap- 
proving all  that  had  been  said  by  the  lower 
court  But  wbatever  may  be  said  of  the 
Seaman  Case,  or  of  the  Craig  Case,  the  Court 
of  Appeals  in  Be  Pell,  171  N.  T.  48,  63  N.  EL 
789,  67  L.  R.  A.  540,  89  Am.  St  Rep.  791, 
held  that  when  an  estate  accrued  before  the 
passage  of  an  amendment  providing  toe  a 
tax,  but  coming  Into  actual  possession  aft» 
the  amendment,  the  amendment  was  void. 
So  far  as  I  have  been  able  to  lean,  there 
has  been  no  decision  holding  squarely  to  the 
CMitrary,  unless  it  be  the  case  of  People  v. 
Carpenter,  264  111.  400,  106  N.  E.  802.  But 
the  force  of  tbe  Carpenter  Case  is  utlrely 
lost,  in  view  of  the  fact  that  tbe  eondurton 
therein  reached  Is  based  upon  tbe  oonrfa  In- 
terpretation of  III  re  Seaman,  supra,  stnca 
tbe  New  Yrnk  oourt  from  which  tbe  Seaman 
Case  onanated  baa  pot  the  InterpretntioD  up- 
on tbe  case  wblcb  I  contend  Cor. 

But  counsel  for  respondeat  seek  to  distin- 
guish the  Craig  Case,  Kipra,  from  the  case 
at  bar.  Tbsgr  mr  tba  deed  In  tbat  case  was 
made  In  cimtenq^lation  of  ourriaffs  and  not 
of  dealli,  and  was  deaisned  to  maka  an  et- 
fectlve  provision  in  pmeentl  for  tbe  pnMfieo- 
tive  wife  and  tba  possible  irfEqnlng.  It  la 
true,  as  claimed  by  oonnsel,  that  tbe  trust  In 
that  case  was  created  In  coatemplatlon  of 
marriage,  but  that  was  not  made  the  turning 
point  In  tbe  decUMm.  Tta  court  in  that  case 
says: 

"The  point  presented  by  the  appeal  Is  that 
the  tif^t  as  a  propertr  right  to  take  &e  gifts 
when  tbe  tbne  for  possession  and  beneficial  en- 
Joyaisnt  dweU  ultimately  arrive  bad  fbUy  ac- 
crued at  the  date  <^  tiie  marriage  and  the  Urtb 
of  the  children  free  from  any  enstlng  tax  upon 
the  transfer  either  made  or  contemplated,  and 
that  subsequent  l^slation  imposing  such  a  tax 
must  be  deemed  unconstitutional,  as,  in  effect, 
the  taking  of  private  property  for  public  uae 
without  compensation,  or  as  Impairiog  tbe  obli> 
gatbu  oC  a  ooatiact  In  other  wozd^  tbe  appc^ 
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lanta  contend  that  at  least  aa  early  as  May  9, 
1S85,  they  had  acquired  their  rights  by  Irreroca' 
ble  deed;  that  such  rights,  whether  vested  or 
contingent,  then  eonstitatetl  present  property 
Interests  in  fntare  estates,  wUf^  mn  Tested 
in  the  sense  that  they  were  secnred  to  them  by 
deed,  sabject  only  to  contingendeB  as  to  time 
and  sorriTorahip;  that  incident  to  the  owner- 
ship of  such  property  vaa  the  absolute  right  to 
its  acquisition  in  possession  and  enjoyment  at 
the  stipulated  time;  and  that  such  ultimate 
right  of  possession  and  enjoyment,  being  abso- 
late,  and  not  merely  privUeged,  coald  not  after- 
wards be  taxed  by  the  state,  bseaiue  of  vell- 
settled  principles  of  constitutional  law." 

The  point  Involved  la  that  case  is  the  iden- 
tical point  in  quesdoB  here,  namely,  whethra 
the  accroal  of  the  "right  as  a  property  right 
to  take  the  gifts  when  the  time  for  the  pos- 
session and  beneficial  enjoyment  should  ulti- 
mately arrive  had  fully  accrued  at  the  date" 
of  the  creation  of  the  trust,  or  whether  It 
accrued  upon  the  death  of  the  donor.  The 
court  held  that  the  right  fully  accrued  under 
the  tniat  at  the  time  of  the  consummation  of 
the  marriage.  In  the  case  at  bar  the  rights 
of  the  beneficiaries  under  the  trust,  as  pros- 
pecUve  rights  to  take  the  gifts  when  the 
time  for  the  possession  and  beneficial  en]oy~ 
ment  should  nltlmately  arrive,  accrued  at  the 
date  of  the  creation  of  the  trust.  Th^  were 
rights  which  the  settlor  could  not  revoke  or 
defeat,  and  hence  the  law  which  thereafter 
went  into  effect  providing  for  an  Inheritance 
tax  did  not  apply. 

In  the  case  of  Hunt  t.  Wicht,  174  Oal.  200. 
162  Pac.  639,  L.  A.  19170,  961,  wherein  It 
appears  that  William  Oaims  executed  a  deed 
of  conveyance  to  Tllrice  Garms,  conveying 
certain  property,  and  deposited  it  in  escrow, 
to  be  delivered  upon  his  death,  the  deed  was 
placed  in  escrow  before  his  death  and  be- 
fore the  Inheritance  tax  act  was  passed.  But 
WllUam  Garms  died  after  the  act  had  be- 
come a  law,  whereupon  the  deed  was.d^v- 
ered  to  the  grantee.  It  was  sought  to  recover 
an  Inheritance  tax,  upon  the  theory  that  the 
conveyance  was  a  transfer  by  deed  "made 
without  valuable  and  adequate  consideration. 
In  contemplation  of  the  death  •  *  •  or 
intended  to  take  effect  In  possesion  or  en- 
}<^eut  at  or  after  such  death";  It  being 
oontended  that  the  grantee  In  the  deed  took 
parsaant  to  the  terms  of  the  Inheritance  tax 
law,  which  provided  for  the  levying  of  a  tax 
where  the  party  taking  "becomes  beneficially 
entitled  In  possession  or  expectancy  to  any 
property  or  the  Income  therefrom,  by  any 
Buch  transfer,  whether  made  before  or  after 
the  passage  of  this  act" 

The  court  held  that  the  tax  ctrald  not  be 
collected,  and  said: 

"We  have  then  the  case  of  a  grant  of  land  so 
tiecuted  and  delivered  on  April  12,  1905,  as  to 
he  folly  operative  and  effective  on  that  date  to 
vMt  a  present  title  in  the  grantee,  subject  only 
to  a  life  interest  in  the  grantor ;  'an  executed 
conveyance*  {Estate  of  Cornelius,  supra)  of  this 
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property  In  fee  simple  absolute,  subject,  only  to 
this  life  interest.  Could  the  Legislature  subse- 
quentiy  lawfully  Impose  a  succession  tax  upon 
this  folly  executed  transfer  of  title,  such  tax 
accruing  at  the  termination  of  thd  grantor's  re- 
served life  estate,  simply  because  In  the  mean- 
time the  grantee  was  debarred  by  the  Intervening 
life  estate  from  actual  possession  of  the  prop- 
erty conveyed  and  the  other  incidents  of  a  life 
estate?  It  appears  to  us  that  to  state  the  qoe»> 
tion  is  to  answer  it.  The  succession  to  the  prop- 
erty by  the  grantee  which  is  the  thing  attempt- 
ed to  be  taxed  was  oompleta  upon  the  ddlvery 
of  the  deed  in  escrow,  notwithstanding  the  reser- 
vation of  the  life  estate.  The  whole  estate  con- 
veyed vested  irrevocably  in  Interest  at  once,  not' 
withstanding  that  actual  possession  of  the  prop- 
erty itself  and  enjoyment  of  the  profits  thereof 
were  deferred  nntii  the  death  of  the  life  tenant. 
His  death  added  nothing  to  the  title  theretofore 
acquired  by  the  grantee  and  there  was  no  trans- 
fer of  any  property  in  any  legal  sensa  at  the 
time  of  such  death,  or  at  any  time  sobseqnent 
to  the  delivery  in  escrow.  The  right  of  the 
grantee  to  have  actual  physical  possession  of  the 
property  itsdf,  and  enjoyment  of  the  other  in- 
cidents of  an  estate  for  life  upon  the  death  of 
the  life  tmant  was  absolutely  vested  by  the  de- 
Uvery  of  the  deed  In  escrow,  and  nondefeaslble, 
and  tbo  Legislature  could  not  tliereafter  law- 
fully destroy,  impair,  or  bnrdoi  this  property 
rl^t  under  the  guise  of  a  succession  tax  mi  ac- 
count of  the  tnnafer.  As  said  in  Matter  of 
Craig,  97  App.  Div.  288,  89  N.  Y.  Supp.  971. 
affirmed  181  N.  T.  551,  74  N.  E.  U16: 

"  The  underlying  principle  which  supports 
the  tax  Is  that  such  right  (the  right  of  sacces* 
aion)  is  not  a  natural  one,  but  is  in  fact  a  privi- 
lege only,  and  that  the  authority  conferring  the 
privilege  may  impose  conditions  upon  Its  eier- 
ciae.  liut  when  the  privilege  has  ripened  into  a 
right  it  is  too  late  to  impose  oonditions  oi  the 
character  in  question,  and  when  the  right  la 
conferred  by  a  lawfully  executed  grant  or  con- 
tract it  is  property  and  not  a  privilege,  and  as 
such  Is  protected  from  legislative  encroachment 
by  constitutional  guarantees.' 

"It  is  the  vesting  In  interest  that  constitutes 
the  succession,  and  the  question  of  liability  to 
such  a  tax  must  be  determined  by  the  law  in  force 
at  that  time,  nils  view  is  not  opposed  to  Estate 
of  Woodaid,  15S  CaL  38,  94  Pac  242.  dted 
by  appdlant^  whore  the  statute  in  toroe  at  the 
time  of  death  of  a  testator  was  held  applicablei 
rather  than  a  later  act,  simply  because  it  was 
at  the  time  of  soch  death  that  the  estate  vested 
■in  the  devisee  and  legatee.  What  we  have  said 
appears  i»erfectiy  clear  on  principle,  and  ia  sus- 
tained by  practically  all  of  the  authorities  in 
other  states  where  the  question  has  arisen.  In 
New  York  the  matter  is  thoroughly  settied  by 
several  decisions.  In  the  Matter  of  Pell,  171  N. 
Y.  48,  55,  63  N.  E.  789,  791  (57  I*  R.  A.  640,' 
89  Am.  St  Rep.  791),  it  Is  said  th&t  such  a 
transfer  tax  being  one  not  Imposed  on  property, 
but  upon  the  right  to  succession,  it  follows 
that,  where  there  was  a  complete  vesting  of  a 
residuary  estate  before  the  enactment  of  the 
transfer  tax  statute,  it  cannot  be  reached  by 
that  form  of  taxation,*  and  also,  'if  these  estates 
in  remainder  were  vested  prior  to  the  enactment 
of  the  transfer  tax  act,  there  could  be  in  no 
legal  sense  a  transfer  of  the  property  at  the 
time  of  posBessIon  and  enjoyment   This  being 
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•o»  to  Impoie  a  tax  based  on  the  Hnccesslon 
vould  be  to  dimiaisb  the  value  of  these  vested 
estates,  to  impair  tbe  obligation  of  a  contract, 
and  take  private  property  for  public  uaa  with- 
out  compensation.* " 

It  Is  my  opinion  that  it  was  not  the  In- 
tention of  the  Legislature  that  the  Inherit- 
ance tax  act  should  apply  to  such  a  case  as 
tbe  one  at  bar;  and,  furthermore,  that  if 
such  was  the  Intention,  so  much  of  the  act 
as  so  provides  la  nnconstttntloinal,  nnU*  and 
rold. 


KINSMAN  et  aL  T.  UTAH  GAS  ft  COKB  CO. 
(No.  SOGf.) 

(Sa^ema  Court  of  Utah.   Dec.  3,  1018.) 

1.  Appeal  and  Bbbob  «s»087(3),  1009(1)— Eq- 

VITABLI  PBOOSEDIKOS  —  REVIEW  OF  KVI- 
DBNCE. 

Althoui^  the  Supreme  Court  wQI  and  it  is 
its  duty  in  equitable  proceedings  to  review  the 
testimony  and  determine  its  weight,  much  con- 
sideration must  be  given  to  the  trial  court's  find- 
ings, particQlarij  in  a  case  to  restrain  a  nui- 
sance, where  the  court  visited  the  scene  of  the 
alleged  nuisance.! 

2.  NtJiSAKCE  ^3(5)— Gas  Funis. 

A  gas  plant  whose  odors  are  disagreeable, 
and  cauae  persons  residing  near  by  to  suffer 
nausea  and  headache,  and  which  depreciates  the 
value  of  tbeir  homes,  constitutes  an  actionable 
nuisance,  under  Comp.  Laws  1907,  |  3506. 

3.  NniBANCB  4=»25(2)—Ilf  JUNCTION— Dbvemsb 
— Injubt  to  Defendant. 

Hat  defendant,  a  gas  company,  is  engaged 
in  supplying  gas  in  a  large  city,  that  there  is 
no  other  present  source  of  a  supply  of  gas,  and 
that  damage  resulting  would  be  much  greater 
to  the  gas  company  than  to  surrounding  inhab- 
itants,  are  not  of  diemselves  sufficient  to  justify 
a  court  in  reforing  injunctive  relief. 

4.  NtriBANOE  ^»29— Injunction— Laches. 

Where  a  gas  plant  was  erected  in  1906,  and 
emitted  offensive  odors,  and  the  size  of  the  plant 
was  doubled  in  1910,  at  greet  expense,  plaintiffs, 
standing  by  and  doing  nothing  except  file  writ- 
ten protesto  with  the  dty  officials  against  the  en- 
largMoent  of  the  plant,  were  guilty  of  laches, 
and  a  permanent  restrafailng  order  should  not  be 
granted  against  the  operatira  of  the  gas  jdant, 
and  plaintiffa  slumld  be  limited  to  money  dam- 
ages.* 

5.  NuiBANCB  ^29— OAS  Plants  —  INJUHC- 
noH— Laches. 

The  (^ratlMi  ot  a  gas  plant  is  not  a  uai- 
sance  per  se,  and  persons  living  in  the  vicinity 
in  which  a  gas  plant  was  erected  should  not  be 
charged  with  the  knowledge,  prior  to  the  com- 


^  Utah  Commercial  A  Sav.  Bank  v.  Fox.  ii  UUh, 
m.  140  Pac.  660:  Campbell  v.  Govans,  K  Utah.  XS8. 
100  Pac.  S».  23  U  R.  A.  (N.  B.)  41«.  19  Ann.  Oas.  680. 

■  Lewis  V.  Plngree  Nat.  Bank,  4T  Utah.  4»,  lEl  Pae. 
eSB,  L.  R.  A.  19iec,  1»L 


pletion  and  tbe  <veratlon  of  Uw  mat,  diat  It 
would  be  so  operated  as  to  cause  It  to  be  a  nnl- 

sance. 

&  Bquitt  ^39(1)— Oomplbik  Reubp. 

In  an  equity  action,  where  the  prayer  is  for 
both  specific  and  general  relief,  tbe  court,  hav- 
ing acquired  jurisdiction  of  tbe  parties  and  the 
subject-matter,  will  retain  that  jurisdiction  until 
justice  has  t)een  done,  although  tbe  equitable  re- 
lief sought  is  denied,  especially  in  this  state, 
where  there  }8  but  one  form  of  civil  action.* 

7.  NuiBAflOE  ^3»3S  —  iHJUHOnON  —  DSHIAL 

— Dauaqbs. 
When  59  persona  bring  action  to  reatraia  as 
a  nuisance  the  operatioii  of  a  gas  plant  and  for 
general  relief,  each  having  a  separate  and  Iih 
dividual  claim  or  right  of  action  for  damages- 
growing  out  of  the  same  tre^>aas  on  the  part  of 
the  defendant  company,  the  only  separate  issue 
tieing  the  amount  of  compensation  due  each 
idaintiff,  the  court  should,  on  denying  equitable 
relief,  allow  tbe  plaintidh  to  amend,  and  dete^ 
mine  the  amount  to  which  each  plsintiff  Is  en- 
titled, without  reauiring  them  to  bring  separate 
actions. 

8.  PaBTIES  «»40  — IinSBTOITtOH  — PnsoHS 

Entitled. 

In  an  action  by  pr<H>erty  owners  to  restrain 
a  gas  company  from  maintaining  a  nuisance, 
where  injunction  was  denied,  any  other  party 
similarly  situated  as  the  plaintiffs  should  be  al- 
lowed to  intervene,  the  action  being  redu<»d  to 
one  for  damages. 

Aiqieal  from  District  Otrart;  Salt  Lake 

County;  T.  D.  Lewis,  Judge. 

Action  by  Battle  G.  Kinsman  and  others 
against  tbe  Utah  Gas  &  Coke  Company.  De- 
cree for  plalntifTs,  and  defradant  appeals. 
Affirmed  in  part,  and  reversed  and  remanded 
in  part,  with  directions. 

Rldwnls  *  Rldiftrds,  a  O.  Rlduiids,  and 
F.  a  Loofbonrow,  all  of  Salt  Lake  Cl^,  for 
ax^lant 

Weber.  Olson  &  Lewis,  of  Salt  lake  City, 
for  respondents. 

GIDE)ON,  J.  Plaintiffs,  59  In  number,  by 
this  action  seek  to  enjoin  the  defendant  from 
operating  Its  gas  plant  at  its  location  la  the 
western  part  of  Salt  Lake  City. 

Plaintiffs  are  residents  and  owners  of  prop- 
erty In  the  immediate  vicinity  of  the  gas 
plant.  The  residences  are  located  within  a 
radius  of  132  to  800  feet  from  said  plant  It 
is  allied  that  in  the  operation  of  the  gas 
plant  cinders,  smoke,  obnoxious  and  poison- 
ous gases  are  discharged  on  the  premises  of 
the  plaintiffs,  and  as  a  result  the  air  Is  pol- 
luted and  made  poisonous  to  such  an  extent 
as  to  cause  great  Inconvenience  to  plaintiffs 
and  their  fluniUes;   that  such  gases  cause 


■Morgan  v.  Child,  Cola  A  Co.,  U  Vtah,  Ut.  128 
Pac.  B2S;  Hills  v.  Qray,  1<T  Pu.  KS:  O'Netll 
Mutual  Life  Ini.  Co.  at  N.  T.,  173  Pae.  S06. 
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dcknen,  sudi  u  aanaea.  headacdie,  eta» 
and  that  by  reason  tiiereof  tbe  homes  of 
plaintiffs  have  become  oxtbealthful  and  unfit 
for  enioymeat,  and  the  market  and  rental 
value  of  sndi  premises  lias  beoi  greatly  de- 
predated. 

Hie  defaidant  In  Its  answer  admits  the 
ownwshlp  and  cqunratlon  of  the  gas  plant, 
niere  Is  a  general  denial  oC  the  other  allega- 
doQs  of  the  complaint. 

The  court,  among  others,  found  ttw  fol- 
lowing  focts: 

(a)  "^Hkat  the  defendant  now  Is,  and  ever  since 
Mardi  21,  1906,  has  been,  a  corporation  organ- 
iied  nnder  the  laws  of  the  state  of  XTtah,  and 
tliat  dnce  Its  wsanlzatfon  it  has  boUt  and  con- 
strocted  a  large  iilaut  for  the  manufactore,  gen- 
entlon,  Bale,  and  distribatl<«i  of  gaa  In  Salt 
Iak«  Oity.  Utah,  on  First  Sooth  atreet,  and 
between  Ninth  and  Tenth  West  streets,  and 
that  defendant's  said  idant  is  near  the  proper- 
ties and  homes  ctf  tbe  plaintiffs,  and  in  a  dis- 
tilct  of  Salt  Lake  City  that  is  both  residential 
and  manufitctnTins." 

(b)  "That  said  defendant  at  said  place  mann* 
factnres  and  generates  gas  in  targe  gnantitiea, 
and  prodaces  gas  for  fuel  and  illuminating  pur- 
poses." 

(c)  "THiat  the  plaintiffs  herein  own  residence 
property  near  the  plant  of  the  defendant,  said 
proper^  being  her^ter  more  full;  described." 

(di  court  Bnds  that  carbon  monoxide,  a 
Tery  poisonous  snd  nonodorous  gas,  is  produced 
in  lai^  quantities  by  the  defendant  at  Its  said 
works,  but  that  from  the  evidence  the  court  is 
not  Justified  In  finding  that  there  is  snfficioat 
cartmi  monoxide  in  tbe  atmosphere  at  any  place, 
either  on  the  defendant's  premises  or  on  the 
pablic  highways  or  on  the  premises  of  the  plaia- 
tiffa,  to  produce  any  symptom  of  carljon  mon- 
oxide poisoning,  or  any  injury  to  health,  and  the 
evidence  wbolly  fails  to  justify  the  court  in  find- 
ing thst  snlphuretted  hydrogen  escapes  from  the 
defendant's  pnmlses  la  qnantltlCB  to  be  iajnA- 
ou  to  health.  But  the  court  does  find  that  the 
vffWdm  of  ssid  gas  works  and  omDufactory 
causea  gases  and  fumes  to  be  emanated  there- 
from that  are  oSensiTe  and  disagreeable  to  tbe 
sense  of  smell;  that  said  gases  and  fumes  are 
olensively  odorous  and  noxious;  that  they  reach 
the  premises  of  the  plaintiffs  herdn  and  render 
die  air  imptuv  and  nnwh<^eBome;  that  tii^  an 
ddeterlons  to  healthy  In  tbat  they  Irritate  the 
fflaconi  membrane  and  caoss  beftdaebe  and 
nausea  to  many  of  tbe  plaintiffs  or  to  members 
ol  their  families;  that  they  annoy  and  injure 
the  Comfort  and  repose  of  the  plaintiffs  herein 
and  members  of  their  families,  and  so  interfere 
with  the  comfortable  enjoym^t  of  life  and  of 
die  property  of  tbe  plaintifEs  and  of  each  of 
dum  as  to  render  said  pnqMrtr  less  fit  for 
biMtstiMi  for  residence  pnrposea;  that  said 
annoyance  dlsoomfort,  and  Injury  Is  substan- 
tial and  material  to  each  of  the  plaintiffs,  but 
in  varytog  degree,  and  In  smne  cases  rendering 
the  premises  of  the  plaintiffs  wholly  unfit  for 
neidence  purposes." 

ffi)  'VTbat  by  reason  of  said  olfensiTe  and 
soxioos  gSBM  and  fumes  reaching  the  premises 
iA  the  plaintiffs  herein  from  the  defendant'^  said 
tu  plant,  and  from  the  operation  thereof,  the 
nntal  and  market  value  of  the  plaintiffs*  prop- 


erty are  very  materially  injured  and  depredated, 

and  renders  said  property  so  uncomfortable  and 
so  tmfit  for  habitatiou  as  to  justify  the  plaintiffs 
in  asking,  and  the  court  in  granting,  the  perma- 
nent injunction  prayed  for  by  tbe  plaintiffs 
herdn." 

(f)  "The  court  further  finds  tbat  tbe  noises 
emanating  from  the  defendant's  gas  plant,  as 
the  aame  is  now  being  operated,  it  having  been 
admitted  ou  the  trial  by  the  plaintiffs  that  since 
certain  lmprov«nents  were  installed  by  the  de- 
fendant tbe  noises  complained  of  at  die  time 
of  the  filing  of  the  complaint  were  greatly  less- 
ened, and  not  now  so  annoying  or  disturbing 
to  the  plaintiffs  as  to  constitute  in  themselves 
a  nuisance,  or  to  give  rise  to  any  cause  of  ac- 
tion against  the  defendant" 

(g)  "The  court  further  finds  that  it  is  not 
shown  by  a  preponderance  of  the  evidence  that 
the  vegetation  on  the  premises  of  the  plaintilfs 
is  injuriously  affected  by  the  gases  emanating 
from  the  defendant's  plant." 

(h)  "That  the  interference,  annoyances,  bi- 
juries,  and  damages  to  the  plaintifEs  and  to  their 
premises  by  the  defendant  through  its  operation 
of  said  gas  plant  and  manufactory  are  continu- 
ously recurring;  that  prior  to  and  since  the  com- 
mencement of  this  action,  and  during  the  trial  of 
this  cause,  tiie  defendant  has  made  every  pos- 
tSble  effort  to  itself  abate  said  nuisance,  and  to 
prevent  the  ananation  of  said  offensive  snd 
noxious  gases  and  fumes  from  its  plant  during 
the  operation  theredl,  but  tiiat  tiie  defendant  is 
unable  by  any  device  to  abate  said  nuisance,  and 
that  the  same  cannot  be  abated  except  by  dis- 
continuing the  operation  of  said  gas  plant  aud 
manufactory  in  its  present  locality,  and  that 
said  nuisance,  if  the  operation  of  said  gas  plant 
and  manufactory  is  permitted  to  continue,  la  a 
permanent  nnisanoe  to  the  plaintiffs  herein  and 
to  their  property." 

From  the  foregoing,  as  conclusions  of  law, 
the  court  found: 

"That  the  operati^m  of  the  gas  plant  and  mai^ 
ufactory  of  tiie  defendant  upon  the  premises 
now  occupied  by  It  constitutes  a  permanent  nui- 
sance to  plaintiffs,  and  to  the  premises  of  the 
plaintiffs,  against  which  the  plaintiffs  have  no 
plain,  speedy,  nor  adequate  remedy  at  law,  and' 
that  plaintiffs  are  oititled  to  tbe  rdief  praysd- 
for  In  their  complaint" 

JC  decree  was  accordingly  entered  eajoln- 
ing  tbe  d^endant,  after  a  period  of  90  days, 
from  operating  Its  gas  plant  and  manufacture 
ii^  gas  upon  saUl  premiBes,  or  In  any  locali- 
ty from  which  the  fumes  and  gases  produced, 
would  reach  tlie  iiKremlses  of  the  plaintiffs. 

The  defendant  brings  the  case  to  this  court 
on  appeal. 

It  is  vigorously  contended  that  ttie  findings 
of  the  court  are  not  supported  I?  the  evl- 
deice,  and  this  oourt  Is  asked  to  review  the 
testimony  given  and  determine  its  weight 
BCore  than  300  witnesses  were  examined,  and 
the  trial  of  the  case  covered  a  period  of 
something  like  80  days.  Much  of  the  testl- 
nx>ny  is  contradictory.  Engineers  were  heard 
by  the  court  who  detailed  at  great  iragth 
tbe  imKess  of  manufacture,  tbe  methods  by 
which  the  smoke  was  conducted  from  the  fur- 
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naces  and  retorts,  bow  the  gas  was  conduct- 
ed, and  demonstrated  tSutt,  so  ftr  as  It  Ss 
poadble,  no  gas  or  odor  was  permitted  to 
ebcape  Into  the  atmosphere,  and  oonseanenOy 
none  could  reach  the  premises  of  the  plain- 
tiffs. Other  expert  tertlmony  was  adduced 
which,  at  most,  coold  have  bnt  an  argomenta* 
tire  effect,  to  wit,  the  resnlt  of  experiments 
made  to  determine  the  presmce  of  poisonons 
gases  In  the  air  annmd  the  premises  of 
plaintiffs.  Ifany  other  witnesses  were  heard 
for  the  defendant  to  the  effect  that  while  in 
or  about  the  gas  plant  th^  had  at  no  time  ob> 
served  any  offemdve  odor  in  or  near  the 
plant  or  upon  the  premises  of  the  plalntiffB. 

The  trial  court,  by  agreemmt  of  all  par- 
ties, daring  the  pudency  of  the  action  vldted 
the  gaa  plant  in  company  with  counsel,  and 
also  al(me  at  numerons  times,  and  had  op- 
portunity to  and  did  observe  the  locality, 
situation  of  plaintiffs'  realdences,  the  method 
of  operating  the  plant,  and  from  such  person- 
al visits  was  able  to  better  understand  and 
weigh  the  testlmcMiy  of  the  witnesses  than 
one  not  having  that  opi>ortunlty,  and  to  de- 
tennine  from  such  personal  observation  the 
presence  of  offensive  and  noxious  odors 
emanating  from  the  gas  plant  and  finding 
their  way  to  the  premises  of  the  plaintiffs. 

The  plaintiffs'  witnesses  testified  that,  not- 
withstanding every  effort  made  on  the  part 
of  the  defendant  company  to  prevent  the  of- 
fensive odora  escaping  from  the  gas  plant,  It 
had  not  been  successful,  and  that  there  were, 
periodically  and  at  times  continuously,  offen- 
sive and  noxious  odors  coming  from  the  gas 
plant  and  entering  upon  the  premises  of  the 
plaintiffs  and  Into  their  homes.  The  weight 
of  the  testimony  respecting  the  effect  upon 
the  health  of  the  plaintiffs  or  the  members 
of  their  fiimilies  Is  not  as  oonvindng,  con- 
duMve,  or  satisfactory  as  that  givra  In  sup- 
port of  the  other  findings.  I  do  not,  however, 
dnderrtand  from  the  conrtfa  findings  that  any 
serlons  sicfcness  reanlts,  or  is  Ukely  to  result 
from  the  odors  coming  from  the  defendant's 
plant,  but  merely  that  sndi  ofliraislTe  odors 
are  deleterious,  th«reby  causing  nansea,  etc, 
whidi,  at  most,  Is  bnt  temporary  in  its  ef- 
fect 

The  defendant  first  contracted  its  gas 
plant  in  the  years  190G-0T,  and  enlarged  the 
same  about  the  year  1010.  Wlfliout  «cep- 
tlon  the  testimony  shows  that  the  homes  of 
the  plaintiffs  were  built  and  occupied  prior 
to  or  about  tide  time  the  gas  plant  was  first 
constructed. 

[1]  WTiIle  this  court  will,  and  it  Is  its  duty 
in  equitable  proceedings  to,  review  the  testi- 
mony and  determine  Its  weight,  of  necessity 
much  conedderatlon  must  and  will  be  given 
to  the  trial  conrfs  fioAinga,  not  only  because 
such  court  heard  the  witnesses  and  had  an 
opportunity  to  observe  their  demeanor  upon 
the  witness  stand,  their  means  of  knowledge, 
thdir  interestib  etc.,  but  particularly  In  this 


case  greater  consUerathm  should  be  given  to 
the  coartfs  finding  by  reasm  of  tba  coarf s 
oppOTtnnity  in  visiting  fba  plant  and  vldnity. 
and  8eeli«  fK»m  pmraua  iBvesUgatltm  and 
observation  the  conditions  that  exist  there, 
and  determining  whether  or  not  such  offen- 
sive odors,  fame%  etc.,  do  emanate  from,  and 
are  allowed  to  escape  from,  defeadant^s  plant, 
and  whether  the  sune  permeate  the  air  abont 
and  enter  the  homes  of  the  idalntilb  to  sudi 
an  extent  as  to  render  said  ivemlses  uncom- 
fortable and  unfit  for  resldeatial  purposes. 
McCarthy  et  aL  v.  Bunker  Hill  &  S.  M.  &  a 
Co.,  164  Fed.  92T,  02  G.  O.  A.  260;  rtab 
Commercial  ft  Sav.  Bank  v.  Fox,  44  Utah. 
331,  140  Pac.  660:  Campbell  v.  Gowans,  35 
Utah,  268.  100  Fac.  397.  23  t*.  B.  A.  (S.  S.) 
414, 10  Ann.  Cas.  660. 

It  would  be  a  burdensome  and  usdess  task 
to  attempt  an  extended  review  of  the  testi- 
mony taken  In  this  case,  and  the  limits  of 
this  oitoion  will  not  permit  of  such  a  re- 
view. There  can,  however,  be  no  oontentioii 
that  there  Is  not  substantial  evidence  in  the 
record  to  support  the  court's  findings;  and 
after  a  careful  reading  of  the  entire  volume 
of  testimony,  a  consideration  of  the  means 
of  knowledge  of  the  various  witnesses,  the 
fact  that  many  of  the  defendant's  witnesses 
had  resided  only  a  short  time  In  the  vicinity 
of  the  gas  plant,  and  that  some  of  them  had 
never  resided  there  at  all,  and  the  fact  that 
the  court  hhd  personal  opportunity  of  Inves- 
tigating as  herein  stated,  we  are  clearly  of 
the  opinion  that  the  court's  findings  are  sup- 
ported by  the  weight  of  the  evidence. 

[2]  That  such  trespass  upon  the  rights  of 
plaintiffs  and  disturbance  of  plaintiffs  in  the 
full  enjoyment  of  their  homes  ctmstltutes  an 
actionable  nuisance,  as  defined  by  our  stat- 
ute (Comp.  Laws  IJBfft,  {  8S0^,  we  have  no 
doubt. 

[3]  Notwithstanding  tbe  findings  of  the 
trial  court  and  the  above  conclusions  of  this 
court  (that  such  findings  are  sut^rted  by 
the  weight  of  the  testimony').  It  appears  from 
the  record  that  at  the  trial  numerous  wit- 
nesses testified  CD  the  part  of  the  defendant 
that  they  had  at  no  time  observed  any  nox- 
ious fumes  or  gases  in  or  about  the  premises 
or  plant  of  the  defendant  or  upon  the  premis- 
es of  the  plaintiffs.  The  means  and  oppor- 
tunity of  observing  and  noting  the  condition 
surrounding  the  gas  plant  were  equally  as 
good  on  the  part  of  these  witnesses  as  that 
of  the  plaintiffs.  The  residences  of  such 
witnesses  In  some  instances  adjoined  the 
homes  of  8<Hne  ot  the  plalntU^  It  Is  for 
that  reason  earnestly  Insisted  and  urged  up- 
on this  court  by  the  appellant  that  the  fact 
that  defendant  is  so  operating  Its  plant  as 
to  Interfere  with  the  comfortable  enjoyment 
of  plaintiffs*  homes  is  not  shown  by  snch 
clear  and  convincing  proof  as  would  author* 
ize  or  justify  a  court  of  equity  In  issuing  the 
extraordinary  and  hardi  ronedy  of  Injanc* 
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tlon.  It  Is  also  Insisted  and  urged,  as  a  far- 
ther reason  for  withholding  Injunctive  relief, 
tbat  this  court  should  consider  the  resulting 
damages  to  the  parties;  that  It  appears  that 
the  defendant  Is  engaged  In  a  lawful  occu- 
patlMW  is  snpidjlng  gas  to  the  inhabitants  of 
Salt  Lake  Gi^;  ttuit  tbwe  Is  no  other  ives- 
oit  source  from  whldi  such  inhabitants  can 
(*taln  a  supply  of  gas;  and  that  if  the  In- 
junction shall  be  caade  permanent  the  de- 
fendant will  be  under  the  necessity  of  con- 
structing a  new  plant,  or  of  removing  its 
present  plant,  at  great  cost,  and  that  during 
the  time  of  its  rwuoval-  the  inhabitants  of 
Salt  Late  City,  patrons  of  the  defoidant,  will 
be  deprived  of  necessary  gas  for  domestic 
and  industrial  purposes.  It  la  also  contended 
tbat  the  court  should  balance  the  equities  be- 
tween the  parties,  and  If  the  Injury  to  de- 
fendant exceeds  and  Is  much  greater  than 
the  damages  sustained  by  plaintiffs  the  writ 
should  be  denied.  The  testimony  is  not  con- 
dadve  as  to  the  cost  necessarily  to  be  in- 
curred in  the  removal  and  reconstruction  of 
defcn^an^s  jAant,  but  one  witness  placed  its 
vahie  at  approzlinately  $1,000,000.  On  the 
other  hand,  It  Is  In  th«  testlnuHiy  that  the 
pn^»erty  separately  owned  by  the  plaintiffs, 
.and  which  is  injured  or  rKidered  less  flt  for 
haUtatl<m  by  operation  of  the  gas  plant,  is 
approximately  of  the  value  of  $376,000.  The 
resldeiKes  of  the  dlfferwt  plaintiffs  are  lo* 
eated  at  varying  distances  tnm  def^dant's 
plant,  only  a  vesj  tew  are  within  a  radius  ct 
350  f6et  oc  less,  whUe  the  remalndOT  are  to- 
cated  from  that  distance  to  800  feet.  In  the 
very  nature  tit  things,  any  noxious  or  olf»p 
rtve  odors  glTcn  ^  by  deteidanfa  plant 
would  gradually  fHtntnlsTi  as  thte  distance  In- 
creases, and  the  relief  to  plaintilb,  whose 
htsnes  are  near  the  gas  idant,  ndi^t  and 
diould  diff^  trcHn  the  rdief  whldl  shoold  be 
granted  to  those  whose  reiddaices  are  at 
greater  distances  frran  defendantts  idant 
Ttie  foregoing  facts,  either  considered  alone 
or  Jf^tly.  are  not  of  tluanadlves  saffldent  to 
Justify  or  authorise  this  court  In  r^nstng 
the  plaintiffs  injunctive  relief,  but  are  facts 
which  should  be  CMisiderM  by  the  court,  to- 
gether with  all  the  other  facta  a|>pearing  in 
the  record,  iir  the  final  determination  of  the 
relief  to  which  plaintiffs  are  entitled. 

After  the  institution  of  this  action  and 
prior  to  the  trial  defendant  made  some  ex- 
traordinary and  extensive  Improvements  In 
an  effort  to  prevrat  the  escape  of  gases  and 
other  off«isive  odors  from  its  plant  It  is 
true  plaintiffs  testified  the  odors  were  not 
dfareased  by  the  efforts  of  the  defendant. 
Wlthoat  attempting  to  state  in  detail  those 
iD4)rovenients,  suffice  It  to  say  that  the  object 
Hm^t  to  be  obtained  was  to  prevent  the  es- 
cape of  smoke  and  gas  from  the  retort  house, 
and  to  carry  the  smoke  and  gases  from  the 
retwt  lUHise  through  flues  or  pipes,  in  whldh 
all  soUd  tohstances  were  washed  from  the 


smoke  and  by  means  of  fans  omstructed  for 
that  purpose,  forced  into  a  large  smokestack 
129  feet  hi^,  and  at  that  height  released 
into  the  air.  It  is  also  shown  that  the  fumes 
and  gas  from  tlie  revivifying  material,  which 
had  prior  tblereto  been  aUowed  to  escape  Into 
the  atmosphere  are  now  confined  In  a  build- 
ing known  as  the  revivifying  house,  and 
conducted  from  that  house  by  means  of  pipes 
or  ducts  to  the  furnaces,  and  there  consumed 
by  Are.  These  improvements  did  and  must  of 
necessity  have  reduced  to  some  extent  the 
gases  or  fumes  which  had  theretofore  escap- 
ed Into  the  atmosphere,  and  the  statements 
of  witnesses  that  the  odors  had  been  getting 
worse  of  recent  months  are  contrary  to  the 
physical  suyroundlngs  proved  to  exist  at  de- 
fradants  plant 

[4,  G]  It  is  undisputed  in  this  case  tbat  the 
defendant;  or  Its  predecessor  in  interest, 
erected  the  gas  plant  at  its  presmt  location 
la  the  years  1900-OT.  The*  i^aintlffB,  witii 
scarcely  an  excmtfon,  testlffed  they  had  ob- 
served the  offennve  odors  and  gases  coming 
from  the  gas  plant  loactlcally  from  the  time 
<a  Uie  beginning  of  Its  operatlwi.  True,  tbey 
stated  that  In  tbtir  Jn^mats  Qie  offensive 
odors  had  been  nwrse  of  recent  years.  It  is 
also  undisputed  that  In  the  year  1910,  some 
Oiree  years  after  the  completi<ai  of  the  plant 
and  after  the  date  when  it  began  (iteration, 
the  ^ant  was  i»larged  by  mtproximately 
doubling  its  capacity.  That  the  i^ntiffs 
were  aware  that  sudi  addition  was  being 
made  is  not  a>dlspnted  question  in  the  case. 
In  fact  It  Is  urged  tbat  about  the  date  of  the 
enlargwn«tt  some  written  protests  were 
made  some  of  the  resldokts  of  that  com- 
monlty  against  the  enlai^ement.  Just  what 
was  done  with  the  written  protests  does  not 
appear  In  the  recwd,  by  inference 

from  ttie  ftct  Oiat  m&x  protests  were  fbund 
amcmg  the  flies  in  the  dty  recorder's  oflice 
of  Salt  Lake  City  and  produced  at  the  trial. 
At  any  event  no  legal  proceedings  were  taken 
by  plaintiff  to  prevwt  the  ralargement  of 
the  gas  phmt  tty  the  def»dant  miat  the 
same  condlUons  existed  prior  to  the  oila^e- 
meat,  as  indicated,  Is  admitted,  except  In  a 
lesser  degree. 

"They  [the  plaiotiffs}  contented  themselves 
with  a  mere  protest  at  some  stage  at  the  pro- 
ceedings. Two  courses  were  then  open  to  them: 
(1)  To  file  a  bill  in  equity  to  enjoin  the  work 
on  the  ground  that  it  would  increase  the  nnl- 
BBDce  already  existing,  and  cause  them  irrepara- 
ble damages;  (2)  to  wait  until  the  work  was 
done,  and  bring  an  actim  at  law  for  damages. 
They  waited.  Equity  will  not  now  lend  its  aid 
to  a  part;  to  compel  an  expensive  work  to  be 
undone  which  the  party  might,  by  planting  a 
bin  in  equity  in  reasonable  season,  have  pre- 
vented." McKee  v.  Ci^  of  Grand  Rapids,  137 
Hleb.  212,  100  N.  W.  68S. 

That  language,  and  the  principle  therein 
announced,  was  qmKed  and  aH>roved  by  Oils 
court  In  Lewis  t.  Pingree  Nat  Bank,  47 
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la  my  judgment  a  court  ot  equity  would 
not  be  Justifled  In  holding;  and  it  is  not 
M  held  in  this  cas^  that  tbe  operatl<m  of 
the  gas  plant  is  a  nuisance  per  se ;  nor  that 
the  plaintiffs  should  be  diaiged  witti  the 
knowledge,  prior  to  the  completion  and  the 
operation  of  the  sam^  that  In  the  opera- 
tion of  this  plant  tb»  defMidant  company 
would  80  operate  It  as  to  cause  It  to  be  a 
nuisance.  It  appears  however,  in  this  case, 
as  indicated  above,  that  the  same  objection 
to  'the  operation  of  the  plant  existed  prior 
to  Its  enlargemoit,  and  notwithstanding  that 
fact  was  known  to  the  plaintiffs  they  stood 
by  and  permitted  the  defendant  company, 
without  attempting  to  assert  thielr  legal 
rights,  to  expend  large  sums  ol  money  In 
the  enlargement  and  the  eQulpmeut  necessary 
for  the  operation  of  Its  plant  to  the  capacity 
required  by  Its  patrons.  In  Galllher  v.  Oad- 
weU,  145  U.  S.  373,  12  8up.  Ot  875,  36  L.  Ed. 
738,  the  court  sAys: 

"But  it  is  nnnecessary  to  maltlply  cases.  They 
all  proceed  upon  the  theory  that  laches  is  not 
like  limitation,  a  mere  matter  of  time,  bat  prin- 
cipally a  gne8ti<m  of  the  Inequity  of  permitting 
the  claim  to  be  enforced— an  ioequlty  founded 
upon  some  diange  in  the  condition  or  rdatlons 
of  the  property  or  the  xtarties." 

In  Penn  Mutual  Life  Ins.  Co.  v.  Austin,  168 
U.  S.  096,  18  Sup.  Ot  227,  42  L.  Bd.  626, 
the  court  said: 

"In  Speidel  v.  Henrid,  120  U.  S.  377,  387  [7 
Sop.  Ot.  610,  612  <30  L.  Ed.  7l8)].  the  court 
said,  speaking  throuKh  Mr.  Justice  Gray:  'In- 
dependently of  any  statute  of  limitations,  courts 
of  equity  uniformly  decline  to  assist  a  person 
who  has  slept  upon  bis  rights  and  shows  no  ex- 
cuse for  his  laches  in  asserting  them.  "A  court 
of  equity,"  said  Lord  Camden,  "has  always  re- 
fused its  aid  to  stale  demands,  where  the  party 
slept  upon  his  rights,  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this  court 
into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are  want- 
ing, the  court  is  passive  and  does  nothing. 
Ladies  and  neglect  are  always  discountenanced ; 
and,  tho^ore,  from  the  beginning  of  this  joris- 
diction,  there  was  always  a  limitation  to  suits 
in  this  court" '  •   •  • 

"In  Hanmiond  v.  HopldnB,  143  V.  S.  224,  250 
[12  Sup.  Ct  418,  427  (36  I*  Ed.  134)],  through 
Mr.  Chief  Justice  Fuller,  the  court  said:  'No 
rule  of  law  is  better  settled  than  that  a  court 
of  equity  wilt  not  aid  a  party  whose  application 
Is  destitute  of  conscience,  good  faith,  and  rea- 
sonable diligence,  but  will  discourage  stale  de- 
mands for  the  peace  of  society,  by  refusing  to 
Interfere  where  there  have  been  gross  laches  in 
prosecuting  rights,  or  where  long  acquiescence 
in  the  assertion  of  adverse  rights  have  occur- 
red.' " 

"  'Relief  by  injunction  is  not  controlled  by 
arbitrary  or  technical  rules,  bat  the  application 
for  its  exercise  is  addressed  to  the  conscience 
and  sound  discretion  of  the  court.  Where  a 
party  seeks  the  intervention  of  a  court  of  equity 
to  protect  hia  rights  by  Injunction,  the  ai^iea- 


tion  must  be  seasonably  made,  or  the  rights 

may  be  lost  at  least  so  fiir  as  equitable  inter- 
rention  is  concerned.  It  is  a  rule  practically 
without  exception  that  a  court  of  equity  will  not 
grant  relief  by  injunction  where  the  party  seek- 
ing it  being  cognizant  of  his.  rights,  does  not 
take  those  steps  to  assert  them  which  are  open 
to  him,  but  lies  by  and  snflfers  his  adversary  to 
incur  expenses  and  enter  Into  burdensome  en- 
gagements, wbkb  would  render  the  granting  of 
an  injunction  against  the  con^letion  <^  his  un- 
dertaking, or  the  use  thereof  when  completed,  a 
great  injury  to  him.  A  suitor  who  by  laches 
has  made  it  impossible  for  a  court  to  enjoin  bis 
adversaiy  without  inflicting  great  injury  upon 
him  will  be  left  to  pursue  bis  ordinary  legal 
remedy.  This  rule  is  especially  applicable  where 
the  object  of  the  injunction  is  to  restrain  the 
completion  or  use  of  public  works,  snd  where  the 
granting  of  the  injunction  would  operate  Injuri- 
ously to  the  public  as  well  as  to  the  party 
against  whom  the  injunctimi  is  sought*  16  Am. 
&  Eng.  Eocy.  ot  Law  (2d  Ed.)  p.  8S6."  Stewart 
Wire  Co.  v.  Lehigh  C.  ft  N.  Co.,  208  Pa.  478, 
53  Aa  1127. 

However  clear  the  plaintiffs  may  have  es- 
tablished their  rights  and  the  trespass,  upon 
those  rights  by  the  defendant  under  the  rule 
announced  In  the  foregoing  dtatlons  It  was 
incumbent  upon  the  plaintiffs  to  exercise  dil- 
igence and  assert  ea<Sx  rights  within  a  rea-. 
sonable  time.  It  is  shown  by  the  testimony 
that  the  plaintiffs,  with  few  exceptions,  were 
residing  In  the  vicinity  ot  the  gas  plant  at 
the  time  of  its  erection  and  were  aware  and 
had  knowledge  of  the  nuisance  created  by 
the  operation  of  the  plant  prior  to  1910,  arid 
notwithstanding  that  fact  neglected  to  insti- 
tute any  proceedings  to  protect  their  rights, 
and  in  effect  said  to  the  defendant:  "Ton 
are  opwattng  your  plant  as  a  nuisance,  and 
we  are  aware  ot  tbe  fact;  bat  we  will  per- 
mit yon  to  enlarge  It,  and  after  yon  have 
expoided  the  money  necessary  for  such  en- 
largement  we  will  restrain  you  from  enjoying 
your  property."  To  issue  the  extraordinair 
remedy  of  Injunction  in  such  a  case,  and  un- 
der the  facts  as  diadosed  by  this  record, 
would  be  an  unwarranted  hardship  and  an 
injmtice  to  the  defmdant  wlildi  a  court  of 
equity  oogbt  not  to  enforce. 

~A]q;dyin»  the  foregoing  condnstMis  to  the 
facts  in  this  case,  the  lower  eonrt  was  not 
jostifled  in  granting  a  pCTmanent  order  re- 
straining the  defokdant  from  the  fnrBier 
operation  ot  its  gas  plant  That  conclusiMi, 
however.  In  no  way  deprives  the  platntiffB 
of  their  lights  to  recover  whatever  damagee 
they  may  hAve  siutalned  in  the  past  or 
what  damages  th^  wUl  sustain  to  their  im>p- 
erty  by  the  future  operation  <a  said  idant^ 

[I]  The  plaintiffs  allege  the  depredation 
of  both  the  rental  and  market  value  of  their 
bomesb  and  the  court  found  that  saeb  allesa- 
tl<Mis  were  supttorted  by  the  teetimonj'. 
nalntiflis  prayed  for  both  specific  and  gen- 
eral relief,  and  a  court  of  equity,  having  a<N 
qvired  jDrlsdictlm  of  the  parties  and  the  sub- 
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Ject-matter,  will  retain  tbat  jurisdiction  until 
Justice  has  been  done  between  the  parties. 

"The  rule  tiw  already  been  atatedt  m  one  of 
the  foundati<Hu  of  the  omeurrent  juriadiction, 
that  where  a  court  of  equity  hai  obtained  juria- 
dicHoD  over  some  portion  or  feature  of  a  cod- 
trorersy,  it  may,  and  will  fn  general,  proceed  to 
decide  the  whole  issue*,  and  to  award  complete 
relief,  altbonsh  the  righta  of  the  pertiea  are 
strictiy  lefral,  and  the  Snal  remedy  uranted  ia 
of  the  Mnd  which  ml^ht  be  conferred  by  a  conrt 
of  law."  Pom.  Bq.  Jur.  Sd  Bd.  p.  281. 

Se^  also*  BoUnsoo  r.  Appleton,  124  HI. 
28S,  16  N.  E.  761;  Browder  t.  Phlnney,  80 
Wash.  74,  70  Paa  264. 

And  tbat  Is  true  notwithstanding  the  eqnl* 
table  relief  sought  by  the  complaint  la  de- 
nied in  an  action  where  the  facta,  as  here, 
are  such  that  plaintiffs  might  reasonably 
have  expected  the  conrt  to  grant  the  equi- 
table relief  sought.  Walte  t.  (XNell  (a  GO 
72  Fed.  S4a  affirmed  In  76  Fed.  408,  22  C.  C. 
A.  248,  84  Ii.  R.  A.  550:  Combs  r.  Scott.  76 
Wis.  664,  4S  N.  W.  532;  Ooddard  v.  American 
Queen,  27  Misc.  Bep.  482.  59  N.  T.  Supp.  46. 

In  addition^  in  this  state  there  Is  but  one 
form  of  dvU  action  for  the  enforcemoit  or 
protection  of  private  rights  and  for  the  re- 
dress or  prev»ition  of  private  wrongs,  and 
law  and  equity  may  be  administered  in  the 
same  action.  Such  are  the  provisions  of  both 
the  Constltntlon  and  the  Code.  To  dismiss 
this  action,  and  send  the  plaintiff^  to  their 
actions  at  law,  would  necessitate  the  filing  of 
new  complaints  based  upon  and  containing 
the  same  ftuits  as  alleged  In  the  complaint 
here,  and  to  be  presented  to  the  same  court, 
invested  wltb  like  powers.  Such  proceedings 
would  defeat  the  very  object  of  the  Constitu- 
tional and  statutory  provisions  providing  tor 
cmly  one  fbrm  of  dvll  action,  and  empower- 
ing the  court  to  administer  both  eaulty  and 
legal  relief  in  the  same  action. 

"Wherever  the  true  spirit  of  the  reformed  pro- 
cedure has  been  accepted  and  followed,  the 
courts  sot  only  permit  legal  and  equitable 
causes  action  to  be  joined,  and  legal  and 
equitable  remedies  to  be  prayed  Cor  and  obtain- 
ed, but  win  grant  purely  legal  rpllefs  of  posses- 
sion,  compensatory  damages,  pecuniary  recov- 
eries, and  the  like.  In  addition  to  or  in  place 
of  tlie  apecific  equitable  reUefa  demanded  in  a 
great  variety  of  caaee  which  would  not  have 
come  within  the  acope  of  the  general  principle 
as  it  was  regarded  and  acted  upon  by  original 
equity  juriadiction.  and  in  which,  therefore,  a 
court  of  equity  would  have  refrained  from  exer- 
cising such  a  jurisdiction.**   Pom.  Eq.  Jur.  p. 

3m: 

See,  also,  Morgan  v.  Child,  Cole  A  Co.,  41 
Utah,  564,  128  Pac.  522;  Mills  v.  Gray,  167 
Pao.  358;  CNein  v.  Mutaa!  Ute  Ins.  Ca  of 
N.  T.,  172  Pac.  306. 

[7]  There  are  59  plaintiffs  In  this  action, 
encb  having  a  separate  and  individual  dalm 
or  rl0it  of  action  for  damages  growing  out  of 
tlie  same  treiviasa  <m  the  part  of  the  defaid-| 


ant  company,  and  arising  from  one  common 
cause,  and  governed  by  the  same  legal  rules — 
the  only  strata  Issue  that  would  or  could 
be  Involved  Is  the  amount  of  compmsatlon 
due  each  plaintiff,  nie  rights  of  eadi  and  all 
can  be  determined  In  this  action  and  full 
relief  awarded.  The  prevention  of  a  multl- 
plldty  of  snlts  Is  not  only  within  the  province 
of  a  court  of  equity,  but  It  is  the  court's  duty 
to  BO  direct  the  litigation  between  the  parties 
whenever  needless  and  expensive  litigation 
and  interf^nce  with  the  other  business  of 
the  court  will  result  from  a  failure  so  to  da 
For  a  discussion  of  this  question,  see  1  Pom. 
Bq.  Jur.  (3d  Bd.)  H  243  to  2S7,  inclusive; 
also  Browder  T.  Phlnney,  supra. 

Worn  the  forcing  cmduslons  the  order 
win  be  as  follows:  That  tibe  findings  of  fact 
made  iqr  the  district  court  be,  and  the  same 
are  hereby,  affirmed;  that  the  conclusions  of 
law  and  deoree  granting  a  permanent  order 
restraining  the  operation  of  defendant's 
plant  be,  and  the  same  are  hereby,  reversed, 
rnie  cause  Is  therefore  ronanded,  with  dlreo 
tlons  to  the  district  court  to  allow  amend- 
ments to  the  i^eadings  If  derired,  and  ivo- 
ceed  to  hear  testimony  and  determine  the 
past  and  future  damages  to  eadi  plaintiff 
reason  of  the  continued  and  peipetoal  oper- 
ation of  the  company's  plant  at  Its  present 
capacity,  and  to  make  separate  findings  upon 
such  issue  of  fact,  and  enter  Judgment  or 
judgments  accordingly ;  or  the  court  may  call 
to  its  assistance  a  jnry  to  determine  the 
amount,  if  any,  of  such  damages,  as  in  other 
equitable  proceedings. 

[t]  I  see  no  objection  to  the  suggestion 
made  by  tiie  Chief  Justice  in  his  concurring 
opinion  that  all  other  parties  similarly  sit- 
uated be  allowed  to  intervene  In  this  action, 
and  have  such  damages,  if  any,  as  they  have 
sustained  by  the  same  cause  determined.  It 
win  also,  therefore,  be  so  ordered. 

Neither  party  will  recover  costs  on  flits 
appeal,  but  the  order  taxing  costs  in  favor 
of  plalntllb  made  by  the  district  court  will 
be,  and  is  hweby,  affirmed. 

McCABTT,  OOBFMAN.  and  THTTRMAN, 

JJ.,  concur. 

FRICE,  O.  J.  (concurring).  I  omcur  In  the 
optni<ni  of  Mr.  Justice  GIDEON,  reversing 
the  decree  granting  an  Injunction,  and  also 
concur  in  his  conclusion  ttiat  under  our  stat- 
ute the  plaintiffs  are  entitled  to  recover 
damages  to  the  extoit  that  they  and  their 
property  may  have  been,  or  may  continue  to 
be,  affected  or  damaged  by  the  (v»eratlon  of 
the  gas  plant  of  the  defendant  I  feel  con- 
strained, however,  to  state,  as  briefly  as 
possible,  the  reasons  tbat  Imp^  me  to  arrive 
at  the  foregoing  conclusions. 

Wblle  I  concur  In  tlie  finding  of  the  dis- 
trict court  that  the  operation  of  the  gas 
plant,  and  the  fumes  and  gases  arising  there- 
from, to  8(Hne  extent  at  least,  "so  interfere 
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witb  the  comfortable  enjoyment  of  life  and 
of  the  property  of  the  plalnttfFs  and  of  each 
of  them  as  to  render  said  property  less  fit  for 
habitation  for  residence  purposes,"  and  that 
for  these  reasons  the  plaintiffs  are  damaged, 
yet,  after  a  careful  consideration  of  the  evi- 
dence, I  cannot  yield  assent  to  the  addition- 
al finding  that  plalntlfts  and  their  families 
are  affected  in  their  health  to  a  greater  ex- 
tent than  are  the  inhabitants  of  Salt  Lake 
City  generally  from  the  smoke  and  fumes 
which  pollute  the  atmosphere  in  the  dty  from 
the  manufacturing  and  other  plants  and  from 
private  and  public  buildings  generally.  A 
careful  review  of  the  medical  and  expert  evi* 
deuce  convinces  me  that  while  at  times  the 
odors,  fumes,  and  gases  that  emanate  from 
the  gas  plant  are  offensive,  annoying,  and 
produce  discomfort  at  l^st  to  scnne  extent, 
yet  the  overwhelming  weight  of  the  evidence 
it  to  the  effect  that.  In  so  far  as  health  Is 
concerned,  the  health  of  the  plaintiffs  and 
their  families  is  not  affected  differently  or  to 
any  greater  degree  than  Is  the  health  of  the 
inhabitants  of  Salt  lake  City  generally  from 
the  cause  I  have  just  stated.  Moreover,  the 
evidence  shows  that  there  are  local  ccmdl- 
tions  which,  during  certain  seasons  of  the 
year,  produce  offensive  odors  and  stenches 
which  are  disagreeable,  annoying,  and  for 
whl<^  the  defendant  gas  plant  Is  not  respon- 
sible. 

From  the  evidence  It  appears  that  the  offi- 
cers of  both  the  city  and  the  state  boards  of 
health  have  had  the  matter  of  the  city's 
health  nnder  investigation,  and  none  of  the 
officers  of  those  boards,  including  the  county 
physician,  have  been  able  to  discover  that  the 
operation  of  the  gas  plant  had  any  appre* 
ciable  effect  on  the  health  of  the  plahitlffs  or 
of  their  families.  That  conclnsion  Is  support- 
ed by  the  testimony  of  the  physicians  who 
were  professionally  called  to  attend  some  of 
the  plaintiffs  in  cases  of  sickness.  It  is  fur- 
ther supported  by  the  testimony  of  other 
experts.  True,  the  testimony  of  several  ex- 
perts called  by  the  plaintiffs  Is  to  the  con- 
trary. If,  however,  the  testimony  of  the 
itttter  experts  is  carefully  analyzed,  it  will 
be  found  that  they,  to  a  large  extent  at  least, 
base  their  conclusions  on  hypothetical  ques- 
tioDs  propounded  to  them  In  vihicb  questions 
certain  facts  were  assumed  which,  In  my 
Judgment,  the  great  weight  of  the  evldeoce 
shows  were  not  established,  at  least  not  to  the 
extent  that  they  were  assumed  to  exist  In 
said  questions.  There  are  drcnmstances  di» 
closed  by  the  record  which  are  not  contra- 
dicted, and  whicli,  I  conceive,  cannot  be, 
which  very  strongly  support  and  which  have 
forced  the  foregdng  condusions  upcm  ma 
For  ezan^ile:  The  evidence  Is  ooaciusive  that 
a  large  number  of  persons  whose  homes  either 
adjoin  those  of  some  of  the  plaintiffs  or  which 
are  In  dose  proximity  thereto  have  not  been 
affected  at  all  by  the  operation  of  the  gas 
plant  dthw  in  health  or  ounfort  Let  U  he 


assumed,  however,  that  there  are  certain  per- 
sons whose  senses  are  not  acute,  and  hence 
they  are  not  easily  disturbed,  or  who  may 
favor  the  defendant,  and  thus  were  willing  to 
testify  that  they  suffered  no  discomfort  or 
annoyance,  yet  we  all  know  that.  If  the 
fumes  and  gases  were  as  poisonous  and  us 
deleterious  to  health  as  plaintiffs  daim  they 
are,  no  one  could  escape  thdr  effect  in- 
definitely. While  it  is  true  that  certain  poisons 
nuiy  not  always  affect  all  persons  to  the  same 
extent,  yet  it  is  equally  true  that  animal 
life  cannot  entirely  escape  the  effects  of 
poison,  poisonous  gases,  and  especially  not 
if  their  presence  is  long  continued.  Many 
witnesses  testified  that,  although  they  lived 
In  houses  adjoining  those  of  plaintiffs,  yet 
they  were  not  affected  to  any  extent  More- 
over, the  physldans  and  experts  who  testi- 
fied on  behalf  of  the  defendant  to  my  mind 
have  dearly  explained  In  what  way  much  of 
the  discomfort  and  annoyance  of  plaintiffs 
arose.  Those  experts  point  to  the  fads  that 
every  stove,  fomace,  and  fireplace  in  the  dty 
in  which  soft  coal  la  used  aa  a  fuel,  in  a  less- 
er degree,  produces  the  same  fumes  and  gases 
as  are  produced  by  the  gas  plant;  and  that 
the  smoke  arising  from  the  numerous  chim- 
neys In  Salt  Lake  Cil7  Is  at  times  very  an- 
noying and  produces  discomfort,  espedalty 
under  certain  atmospheric  conditions.  If, 
therefore,  the  fumes  and  gases  emanatlnff 
from  the  gas  plant  to  any  extent  Increase 
those  which  usually  emanate  from  all  kinds 
of  chimneys,  It  can  be  readily  understood 
why  plaintiffs  are'  complaining. 

To  my  mind  it  Is  quite  dear,  however,  that 
while  the  operation  of  the  defendant's  gas 
plant  does  not  appreciably  affect  the  health 
of  the  plaintiffs  or  their  families,  yet  It  does, 
at  least  at  times,  substantially  affect  their 
comfort,  and  thus  also  affects  the  value  of 
thdr  property  for  residential  purposes,  l^e 
gas  plant,  within  the  purview  of  our  statute 
(Comp.  Laws  1907,  |  3S06),  to  some  extent  at 
least,  'interferes  with  the  comfortable  en- 
joyment of  life  or  property,"  and  therefore 
constitutes  a  nuisance.  The  plaintiffs  are 
therefore  entitled  to  relief.  The  only  ques- 
tion is,  what  shall  be  the  nature  and  extent 
of  sudi  rdief  ? 

The  defendant  i^eaded  laches  as  a  defense, 
which,  to  my  mind,  was  dearly  established, 
hi  that  the  plaintiffs  stood  by  for  years  nod 
permitted  the  defendant  to  expend  very  large 
sums  of  money  In  enlarging  and  In  improv- 
ing the  gas  plant,  so  as  to  enable  the  defend- 
ant  to  meet  the  requirements  of  the  Inhab- 
itants of  Salt  Lake  Cit7  for  gas  for  both 
fuel  and  lighting  purposes.  In  this  connec- 
tion it  must  not  be  overlooked  that  the  great 
weight  of  evidence  Is  to  the  eSMt  that  in 
enlarging  and  In  Improving  the  plant  the  de- 
fendant did  not  Increase,  but  very  materially 
reduced,  the  smoke,  fumes,  and  gases  ema- 
nating from  the  plant.  In  view,  tber^ore* 
that  the  health  of  plalotUb  and  tbetr  Aim- 
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illM  Is  not  materially  affected  by  tbs  opera- 
tion of  fbe  gas  plant,  and  for  the  further 
reaaon  tbat  i^aintlffB  luve  stood  by  and  per- 
mitted the  defendant  to  ajfeal  very  large 
snms  of  money  for  the  parpoeea  stated,  and 
for  ether  reosou  that  I  shall  not  now  pause 
to  enlarge  npon,  I  am  dearly  of  the  o^lon 
that  plalntUBi  are  sot  as  a  matter  of  rl^t 
entitled  to  InJnnctlTe  relief.  The  fact  that 
plalntlffa  hare  stood  by  and  have  permitted 
the  d^endant  to  enlarge  and  inqiroTe  its 
plant,  and  that  it  by  that  means  has  ioate- 
rlally  reduced  the  effects  of  the  nuisance, 
does,  however,  not  prevoit  plalntUBs  txoni  r^ 
covering  audi  damages  aa  they  may  have  or 
shall  contlnne  to  suffer  by  reason  ot  the  oper* 
atlon  of  the  gas  plant,  ^nie  only  ^ect  of 
plaintiff^  ladies  Is  to  prevent  them  fVom  un- 
conditionally restraining  the  def«idant  from 
operating  its  gas  plant.  Plaintlfb  may  pro- 
ceed upon  the  prindple  laid  down  by  the  Su- 
preme Ooort  of  the  United  States  In  New 
York  City  ▼.  Pine,  186  U.  S.  93,  22  Sup.  Gt 
Sa2.  46  Lk  Ed.  820.  me  prindple  fhne  an- 
nounced is  fully  discussed  and  applied  by 
the  New  York  Court  of  Appeals  in  what 
are  cnnmonly  called  the  New  York  Elevated 
Railroad  Cases.  See  1  Pomeroy,  Eq.  Jur. 
(3d  Bd.)  H  470, 472,  and  473.  See,  also.  Lynch 
V.  Metropolitan  El  B.  R.  Co.,  12D  N.  Y.  274, 
29  N.  D.  816,  16  li.  B.  A.  287.  2d  Am.  St.  Bep. 
flQ8;  Shepard  v.  Manhattan  R.  B.  Co.,  181 
N.  T.  215,  30  N.  E.  187 ;  and  many  other  cas- 
es dted  by  Pomeroy  In  the  footnote  to  sec- 
tion 470.  snpra.  In  the  foregoing  cases  it  Is 
held  that  where  business  enterprises  constl- 
tDte  a  contlnalng  nuisance,  like  defendant's 
gas  i^ant,  and  an  Injunction  is  refused  as  a 
matter  of  right,  the  damages  may,  neverthe- 
less, be  assessed  in  the  equity  action;  that  la, 
the  court  may  deny  the  injunction  as  a  mat- 
ter of  right,  but  may  assess  the  damages 
caused  by  the  nuisance  In  tbat  action.  While 
that  prlndj^e  Is  frequently  applied  where  a 
party  has  wrongfully  taken  possession  of 
property  and  Is  using  It,  as  Illustrated  by  Mr. 
Pomeroy  in  section  4"^,  supra,  yet  the  prin- 
ciple is  not  exclusively  limited  to  that  class 
of  cases  as  dearly  appears  from  the  case  of 
New  York  City  v.  Pine,  supra,  and  the  New 
York  Elevated  Ballroad  Cases,  to  which  I 
have  referred.  In  referring  to  that  class  of 
cases  Mr.  Pomeroy  says: 

"If  a  person  aiq>eala  to  a  ooort  of  eqoity  for 
an  iojmictioD  to  res  train  the  maintenance  or  to 
compel  the  removal  of  tbe  atnicture,  the  court 
to  which  SQcb  appeal  Is  made  has  the  power  to 
determine  the  amount  ot  unpaid  damages,  and  to 
withhold  an  injunction,  and  to  direct  that  the 
stroctore  be  permitted  to  remain  and  be  operat- 
ed, prodded  the  assessed  damages  are  paid. 
Courts  of  equity,  it  seems,  tbe  more  readily  por- 
sue  Bocb  a  course  when  important  public  in- 
terests are  at  stake,  and  a  contrary  course  would 
be  productive  of  much  public  inconvenience  and 
annoyance.  Hits  rule  applies  with  special  force 
when  the  complainant,  by  making  no  obJectloD, 
acqntcsns  In  the  woriL  It  flnda  freqnsnt  ^pll- 


eaUon  tn  the  New  York  Elevated  Ballroad 
Cases." 

By  retwrlng  to  those  cases  it  will  be  seen 
that  the  elevated  railroad  was  held  to  be  a 
continuing  ntdsance,  whtdr  caused  discom- 
fort and  amu^ance  to  tbe  oumplalnantB,  itho 
were  abutting  property  owners.  While  In 
those  cases  Um  rdief  was  not  granted  upon 
the  theory  that  tbe  complainants  had  stood 
by,  it  was,  however,  granted  upon  the  theory 
that  it  was  a  continuing  nuisance,  but  not 
one  whldi  affected  tbe  hralth  of  the  com- 
plainants. In  those  cases,  like  In  the  case 
at  bar,  actions  were  commoiced  In  equl^  to 
enjoin  the  (^ration  of  the  railroad  and  to 
abate  the  alleged  nuisance.  The  New  Yoric 
Court  of  Appals,  however,  held  that  al- 
though tbe  elevated  railroatt  was  a  ctmtinn- 
Ing  noisanoe.  yet  its  operation  should  not  be 
enjoined;  and  further  held  that  the  court 
in  whidi  the  action  was  commwced  had  full 
power  to  aasesa  ths  damagu  and  to  enjoin 
the  openXioa  of  the  railroad  if  such  dam. 
ages  ww»  not  paid.  WhUe  it  may  be  true  that 
the  coorto  do  not  all  agree  with  the  proce- 
dure followed  by  the  New  York  Court  of  Ap- 
peals, yet  it  la  alao  true  that  but  alight  re- 
flection will  convince  any  one  that  In  cases 
where  the  pn^terty  rights  or  the  comfort  of 
a  large  ntunbw  of  peratnu  are  affected  by  the 
same  nuisance,  wtde^  in  ita  nature  is  a  con- 
tinuii^  <meb  the  procedure  adopted  in  New 
York  la  the  most  practical,  the  most  economi- 
cal, and  by  far  the  most  speedy.  Tbe  action 
In  the  case  at  bar  waa  commenced  in  equity 
by  a  large  number  of  persons  who  are  affect- 
ed by  tbe  operation  of  the  defendant's  gas 
plant  True,  the  plaintiffs  did  not  In  terms 
pray  for  damages  as  In  law  cases,  but  they 
did  pray  for  every  kind  of  relief  to  which 
the  ooort  -ml^  find  them  entitled,  which 
necessarily  included  damagee.  The  case 
comes  squarely  within  the  provisions  of 
Comp.  Lawa  1907,  {  8187.  If,  however,  the 
allegations  of  the  complaint  In  some  respects 
diould  be  found  Insoffldent.  the  complaint 
may  be  am«ided. 

The  court  having  full  Jurisdiction  of  the 
case,  I  can  conceive  of  no  possible  reason 
why,  in  furtherance  of  Justice  and  In  order 
to  avoid  a  multlptldty  of  actions,  as  well  as 
to  avoid  unnecessary  expense  both  to  the 
public  and  to  tbe  parties.  It  may  not  assess 
the  damages,  and  In  doing  so  make  separate 
findings  respecting  the  amount  each  plain- 
tiff is  entitled  to,  and  enter  s^arate  judg- 
ments upon  tbe  findings  for  the  amounts 
found.  Neither  do  I  see  any  objection  to 
permitting  all  other  parties  who  may  be 
similarly  situated  and  affected,  and  who 
claim  to  be  damaged,  to  Join  with  plalntlffa 
In  this  action  for  the  purpose  of  having  their 
damages  adjudicated.  Nor  does  such  pro- 
cedure affect  the  right  of  appeal  of  any  one 
or  of  all  of  the  parties  to  the  action.  In 
actloiM  whore  the  rli^  at  the  parties  are 
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aeparatek  but  wh»e  ttiey  join  In  one  action 
to  aTold  a  mnltiplidty  of  suits,  or  for  some 
other  good  reason,  each  one  may  prosecute 
an  appeal  Independently.  The  doctrine  has 
recently  been  stated  by  this  court  in  Gunni- 
son Irr.  Co.  T.  Qumlson  EHi^and  Oanal  Co., 
174  Pac.  852.  Any  one  or  more  of  the  plain- 
tlfla  may  thus  appeal  to  this  court  If  they  bo 
desire,  while  the  defendant  may  likewise 
appeal  as  against  any  <me  or  vaoxe,  or  all.  of 
the  plaintiffs. 

A  majority  of  the  court  doubt  both  the 
pn^rlety  and  the  necessity  of  enforcing  the 
altematlTe  relief  suggested  in  the  quotations 
from  Pomeroy;  therefore  both  Justice  GID- 
EON and  myself  defer  to  their  Jadgment,  and 
have  yielded  assoit  to  the  judgment  as 
stated. 

la  re  OOUNTT  ROAD  NO.  6B. 

i^peal  of  WILIiAMETFTD  PAC  B.  00. 

(Supreme  Court  of  Oregon.  Jan.  14,  1919.) 

Railboads  «=>79  —  PUBUC  Skbtxcb  Cou- 
lossioN— JuBisDicnoH— OoiterrsuCTioic  or 
New  Highway. 
Where  a  railroad   company  appropriated 
part  of  a  county  road  for  Its  right  of  way,  nuder 
a  contract  with  the  county  court  to  establish 
anothw  road,  but  the  company  failed  to  carry 
out  its  agreement,  Aeld  that,  under  Laws  1918. 
p.  577,  §  1,  the  Public  Service  CommisBion  was 
without  jurisdiction  to  order  the  railroad  com- 
pany to  construct  a  highway  in  lieu  ot  the  one 
appropriated. 

Department  2. 

Appeal  from  Circuit  Ckmrt^  Lane  County; 
I'ercy  R.  Kelly,  Judge. 

In  the  matter  of  the  appllcatkm  of  the 
county  court  of  Idne  count?  for  relief  in  con* 
nectlon  with  the  appropriation  of  County 
Road  No.  6&  by  the  Willamette  Pacific  Rail* 
toad  Company.  Frran  a  decree  of  the  cir- 
cuit court,  afflrmlng  vi  order  ot  the  Public 
Sendee  Commission  In  ftivor  of  the  county 
oonrt,  the  Railroad  Company  appeals.  De- 
cree reversed,  and  petition  dismissed. 

The  Willamette  Padflc  Ballioad  Company, 
an  Oregon  corporation,  was  engaged  in  the 
construction  of  a  railroad  from  Eugene  to 
Manhfield,  and  in  the  course  thereof  It  be- 
came necessary  and  requisite  for  It  to  ap- 
propriate 'a  certain  portion  of  county  road 
No.  65  in  Lane  county.  On  proper  applica- 
tloa  by  tbe  company,  the  county  court  of 
Lane  county,  on  April  25. 1913,  duly  made  and 
entered  the  following  order: 

**Now,  therefore,  it  Is  hereby  (Hrdered  that 
said  WlUamette  PaciBc  Railroad  Company  be. 
and  it  is,  herein  granted  subject  to  the  condi- 
tloni  herdnafter  set  forth  a  franchise,  authori- 
ty, and  privily  to  appropriate  for  the  pur> 


pose  of  constructing  the  said  railroad  over  and 
across  the  said  county  road  No.  65  from  a  point 
on  said  road  where  the  west  line  of  secti(xi  11, 
township  18  south,  of  range  10  west,  interseota 
said  county  road  to  the  point  on  said  county 
road  where  the  west  line  of  section  20,  town- 
diip  18  south,  of  range  11  west,  intersects  «ald 
coun^  road. 

"It  is  hereby  further  ordered  that  tbe  Wil- 
lamette Pacific  Railroad  Company  shall  bare 
the  right,  franchise,  and  privilege  subject  to  the 
condidons  hereinafter  set  forth  to  immediately 
appropriate  the  portion  of  said  county  road  No. 
65,  as  herein  provided  and  designated,  at  once, 
and  to  build  and  construct  its  said  line  of  rail- 
road over  and  across  said  county  road  between 
said  iioints. 

"It  Is  hereby  further  ordered  that  said  coun- 
ty road  shall  be  appropriated  upon  the  terms 
and  condition,  as  fi^ows,  to  wit: 

"First.  The  Willamette  Padfic  Railroad  Com- 
pany does  hereby  agree  to  build  and  construct, 
in  lieu  of  tbe  county  road  so  appropriated,  an- 
other county  road. 

"Second.  Th&t  tbe  Willamette  Pacific  Railr 
road  Company  and  tiie  county  court  of  Lane 
county,  shall,  on  or  before  September  2,  1913, 
from  the  date  of  thia  order,  attempt  to  agree 
upon  the  specifications,,  locations,  and  time 
within  which  said  road  shall  be  built,  for  the 
county  road  to  be  built  and  construct^  by  the 
Willamette  Pacific  Railroad  Company  in  lieu  of 
the  portions  of  the  county  road  No.  66  so  ap- 
propriated by  said  company. 

"Third.  That  in  the  event  the  Willamette 
Pacific  Railroad  Company  and  the  coonty  court 
for  Lane  county,  Oregon,  shall  not  be  able  to 
agree  upon  the  qpeclficatlons  for  the  said  coan- 
ty  road  to  be  built  in  lieu  of  said  road  No.  65, 
80  appropriated,  within  the  time  above  speci- 
fied, then  in  that  event  the  Willamette  Pacific 
Railroad  ComxKiny  shall  resort  to  an  action  of 
condemnation  ander  the  statnte  of  the  state  of 
Oregon  in  such  cases  made  and  provided,  and 
the  order  herein  sliall  not  in  any  way  prejudice 
the  right  of  the  Willamette  Pacific  Railroad 
Company  In  maintaining  said  acticn,  or  the 
county  court  of  Lane  county,  Oregon,  in  de- 
fending the  same. 

"This  order  shall  not  go  into  effect  or  be  of 
force  unless  the  said  railroad  company  shall, 
within  thirty  (30)  days  from  the  date  of  Ijie 
making  of  this  order,  file  with  the  county  clerk 
of  the  said  cotmty  its  acceptance  of  all  the 
terms  and  conditions  therein  duly  executed  by 
its  proper  official  thereunto  duly  authorised." 

On  May  14,  1913,  the  railroad  company- 
through  Its  board  of  directors  duly  adopted  a 
resolution  authorizing  its  proper  oflScers  to 
execute  "acceptances  of  each  of  said  fran- 
chises granted,  or  which  mny  hereafter  be 
granted,  as  aforesaid,  and  to  consent  to  the 
terms  and  conditions  thereof,"  and  to  certi- 
fy mdx  resolution  to  the  county  court  of 
Lane  county.  On  the  same  date  tbe  railroad 
company  by  such  authorized  ofRcers  duly  exe- 
cuted and  filed  with  the  county  clerk  its  writ- 
ten acceptance,  in  which  it  assented  iind 
agreed  "to  observe,  fulfill,  and  perform  each 
and  every  and  all  and  sli^lar  the  tenna  and 
conditions"  of  the  franchise.  On  August  8(K 
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1913,  by  'mutual  conBent,  tbe  order  of  ac- 
ceptance was  amended  to  extend  the  time 
to  "on  or  before  September  2, 1914."  In  which 
"to  agree  upon  the  qiedficatlons,  locations, 
and  time  within  which  said  road  shall  be 
bnllt,  tar  the  county  road  to  be  bollt  and  con- 
structed by  the  Willamette  Pacific  Railroad 
Company,  In  lieu  of  the  portions  of  the  county 
road  No.  69,  so  appn^riated." 

By  Tlrtue  of  said  order  and  tbe  acceptance 
tbereof,  the  company  at  once  entered  into 
and  upon  the  designated  portions  of  said 
county  road  No.  65,  and  constructed  its  line 
of  railroad  across  the  same,  and  at  all  times 
since  has  been  and  now  is  operating  its  line 
of  railroad  oj&c  such  county  roted  so  taken 
and  appropriated.  Tbe  county  court  and  the 
railroad  company  hare  never  agreed  upon 
the  apedflcatlons  for  the  county  road  to  be 
(.■onatrncted  In  lieu  of  the  part  of  the  road 
vacated,  which  was  taken  by  the  railroad 
company,  and  have  never  agreed  as  to  the 
time  in  which  the  new  road  should  be  con- 
structed. To  enforce  the  agreement  l>et^veen 
the  county  court  and  Uie  company,  the  coun- 
ty court  of  Lane  county  on  March  16,  1910, 
filed  with  the  Public  Service  Commlsaiou  of 
Or^n  Its  petition  in  which  it  seta  forth  end 
alleges: 

"That  the  Willamette  Pacific  Railroad  Com- 
pany, on  or  aboat  the  2&th  day  of  April,  A.  D. 
1913,  appropriated  a  portion  of  one  of  tbe  pub- 
lic highways  of  Lane  county,  Oregon,  said  pub- 
lic highway  being  Imown  as  county  .road  No^ 
65,  and  the  portion  of  said  road  appropriated 
by  said  railroad  CMnpany  bdag  more  particu- 
larly  described  as  follows:  l^at  portion  of 
county  road  No.  65  in  Lane  county,  Oregon, 
from  a  point  on  said  county  road  No.  65  where 
the  west  line  of  sectioo  11,  township  18  sooth, 
of  range  10  west,  intersects  said  county  road, 
to  tbe  point  on  said  county  road  where  the  west 
liae  of  section  20,  township  18  south,  of  ranfe 
11  west,  intwseecs  said  county  road. 

'*That  yrior  to  the  appropriation  the  said 
county  road  by  the  said  railroad  company  said 
county  road  had  been  duly  and  regularly  es- 
tablished aa  a  county  road,  tbe  establishment  of 
which  said  road  is  filed  in  the  records  of  the 
county  court  of  and  for  said  county  and  state, 
and  that  said  road  for  a  \<mg  time  prior  to  the 
appropriation  heretofore  mentioned  bad  been 
in  use  by  the  people  living  in  tbe  vicinity  of 
said  road  and  was  so  used  at  the  time  of  the 
said  appropriation  hy  said  railroad  ctuapany. 

"lAat  at  or  about  the  time  the  said  railroad 
company  appropriated  said  county  road  for 
the  use  of  constructing  thereon  a  railroad  the 
said  railroad  company,  through  its  agents, 
agreed  to  and  with  the  county  court  of  Lane 
county,  Oregon,  to  construct  a  county  road  or 
highway  on  other  property  contiguous  or  ad- 
jacent to  the  portion  of  said  county  road  ap- 
propriated by  the  railroad  company,  which  said 
county  road  so  constructed  was  to  conform  in  a 
material  diatacter,  as  to  grade  and  construc- 
tion, as  might  be  M^eed  upon  by  tbe  railroad 
company  and  the  county  court  of  and  for  Lane 
county,  Oregon. 

"That  the  said  railroad  company  has  already 
appropriated  the  portion  of  the  county  highway 


heretofore  drscrlbed,  and  lias  constructed  thare> 
oD  its  rmdlwd  and  railroad,  and  is  operatlBf 
trains  thereon,  but  has  wholly  and  completely 
failed  to  construct  or  furnish  Lane  county  any 
other  road  in  lieu  of  the  portion  of  the  public 
highway  appropriated  by  said  railroad  com- 
pany. 

"That  the  comity  court  has  diligpntly  wid 
earnestly  endeavored  to  effect  a  ecttlement  with 
the  railroad  company,  by  which  settlement  tiie 
county  would  acquire  a  public  highway  in  lieu 
of  the  public  highway  anv<vriated  fay  the  rail* 
road  company,  but  so  far  has  failed  to  accom- 
plish said  purpose  or  end,  and  tlie  said  railroad 
company  uid  tbe  county  court  are  wholly  and 
completely  unable  to  agree  upon  the  matters  of 
difference  between  said  railroad  company  and 
Lane  county." 

It  recites  that  the  controversy  has  existed 
for  *the.  past  three  years";  that  the  inhabit- 
ants of  Lane  county  living  In  the  vicinity  of 
said  county  road  so  appropriated  have  been 
deprived  of  and  denied  the  use  of  any  high- 
way; that  their  children  have  been  obliged 
to  travel  over  the  railroad  company's  right 
of  way  in  going  to  and  from  school;  that 
because  of  dangerous  trestles  this  rl^t  at 
way  is  unsafe  for  their  use;  and  that  they 
have  no  other  means  of  travel  except  by  boat. 
An  answer  to  this  petition  was  filed  by  the 
railroad  company,  in  which  it  denied  "each 
and  every  allegation,  and  the  whole  thereof, 
in  plaintiff's  complaint  contained." 

After  the  Issues  were  joined  and  testimony 
was  taken,  the  Public  Service  Commission 
made  certain  findings  of  fact,  and,  based 
thereon,  made  an  order  that  within  four 
months  the  railroad  company.  In  lieu  of  the 
bl^way  appropriated  by  it,  should  "construct 
a  highway  along  the  north  bank  of  tbe  Sins- 
law  river  in  accord  with  certain  plans  and 
gpeciflcatlons  therefor."  The  railroad  com- 
pany then  appealed  to  the  circuit  court  of 
Lane  county,  which  on  March  20, 1918,  made 
its  findings  of  &ct  and  conclusions  of  law, 
and  in  legal  effect  affirmed  the  order  of  the 
Public  Service  Commission,  except  as  to  the 
time  for  construction,  which  was  extended 
four  months.  From  the  decree  made  and 
entered  on  tliese  findings  of  fact  and  con- 
clusions of  law,  the  railroad  company  prose- 
cutes this  appeal. 

There  is  no  claim  or  pretense  that  the  rail- 
road company  has  kept  or  performed  any  of 
the  terms  or  ccmditlons  of  Its  contract  with 
the  county  court  of  Lane  county  by  It  to  be 
kept  and  performed,  that  it  has  constructed 
another  and  different  county  road,  or  that 
there  was  ever  any  agreement  as  to  the  8i>ec. 
iflcations  or  as  to  when  such  new  county  road 
should  be  constructed.  The  original  county 
road  vacated  and  appropriated  by  the  rail- 
road c<Mnpany  was  more  or  less  crude  and  un* 
finished,  yet  it  was  an  outlet  for  about  15 
families  residing  in  its  vicinity.  It  was  con- 
structed In  the  bed  of  a  narrow  canyon,  over 
numerous  ravines  and  gulches,  and  there  was 
sufficient  space  fl>r  only  one  roadbed.  It  in 
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apparent  that  tbe  agreonent  was  made  in 
good  fftltb  by  the  county  court,  to  avoid  de- 
lay and  to  fadUtate  tbe  ooaatrncti<n  of  the 
railroad. 

Ben  0.  D^,  of  Portland  (Alfred  A.  Hamp- 
son,  of  Portland,  on  the  brtef),  Cor  appellant 
J.  M.  DevoB,  of  Eiug»e,  for  respondent 

JOHNS,  J.  (after  stating  tbe  fftcts  as 
above).  33ie  cratract  of  April  2S,  1918,  was 
execnted  by  boUi  parties  wltli  all  of  the  le- 
quired  legal  fbrmaUtles. 

Cbnnsd  have  presented  nnm^oas  points, 
but  uniter  our  view  of  this  case  the  wUy  ma- 
terial <me  is  the  question  of  Jurisdiction  of 
the  PaUic  Service  Commission  to  malie  the 
order  mentioned.  We  do  not  tSdnk  that  sec- 
ti<ms  6  and  8  ot  dmptw  279,  page  488,  laws 
1911,  are  broad  emon^,  or  were  ever  intend- 
ed, to  apply  to  a  proceeding  of  this  kind. 
Any  authority  of  the  Public  Service  Commis- 
sion to  make  its  order  must  be  found  In  the 
provisions  of  section  1,  chapter  802,  page 
577,  Laws  1918,  In  which  it  is  said  that: 

"WhenevH  it  shall  be  necessary  for  any  cor- 
poration mentioned  In  section  ^88  of  Lord's 

OrcKon  Laws  to  appropriate  any  county  road  or 
highway,  •  •  *  aaid  cotporatioo  shall  b« 
and  it  is  hereby  authorized  and  empowered  to 
appropriate  tbe  same,  or  bo  much  thereof  as 
may  be  necessary,  and  in  lien  thereof  to  con- 
demn or  otherwise  acquire  property  contigu- 
ous to  or  as  near  adjacent  thereto  as  possible, 
an  equal  amount  of  property  to  be  appropria- 
ted. •» 

Upon  the  constructioa  by  such  corporation 
of  a  new  road  upon  any  grade  which — 

"may  ba  agreed  upon  by  said  eorporadon  and 
the  county  court  oC  the  coanty  in  whidi  said 
road  is  located,  and  upon  the  acceptance  by 
Budi  county  court  of  such  newly  constructed 
road,  and  od  the  conveyance  of  same  to  such 
county,  said  corporation  shall  then  become  the 
owner  and  entitled  to  tbe  poesossioQ  of  so  much 
of  said  county  road  or  highway  so  appropri- 
ated." 

It  Is  further  provided  therein  that) — 

"In  tbe  ereat  the  county  court  and  corpora- 
tion cannot  a^ee  uptm  the  matters  herein  pro- 
vided to  be  agreed  upon  between  said  corpora- 
tion and  the  county  court,  the  same  shali  then 
be  referred  to  the  Railroad  [now  Public  Serv- 
ice] Commission  of  Oregon,  who  shall,  after 
notice  and  hearing,  determine  the  terms  and 
conditions  upon  which  said  corporation  may  ap- 
propriate said  conn^  road  or  highway." 

Either  party  la  glvm  the  fight  of  appeal 
to  the  circuit  court  and  thence  to  this  court  { 

The  agreement  between  the  coun^  court ; 
and  the  railroad  company  recites:  j 

That  "said  Willamette  Pacific  Railroad  Com- 
pany be  and  it  la  hereby  granted  subject  to  the  , 
conditions  hereinafter  aet  fortb  a  fruidils^  an- 
thority,  and  privilege  to  appropriate  for  tin 
poTposa  of  constmeting  the  said  railroad  over 
and  across  said  ooonty  road  No.  65" ;  that  tbe 
company  "shall  have  tbe  rights  Cnndiise,  and 


privilege,  subject  to  tba  conditions  hereinafter 
set  forth,  immediately  to  appropriate  the  por- 
tion of  said  county  road  No.  65  herein  provided 
and  designated,  at  once,  and  to  buUd  and  con- 
struct Its  said  Ihie  of  ntlroad  over  and  acroas 
said  county  road  between  said  pObiti^*;  that 
'It  la  hereby  furtiwr  <ffdered  that  said  county 
road  shall  be  approiniated  npcw  the  terms  and 
conditions  as  fbllowa" 

Then  follow  the  agreement  of  the  railroad 
company  to  build  another  coanty  road  In  lien 
of  the  road  ai^r<^riated,  and  the  time  limi- 
tation of  September  2,  1913,  "when  the  par- 
ties shall  attempt  to  agree  upon  the  sped- 
flcatlone,  locations,  and  time"  wltliin  which 
tbe  new  county  road  should  be  constructed. 
It  is  farther  provided  that  if  the  parties 
shall  not  not  be  aMe  to  agree  within  the  time 
stated,  tbe  railroad  corapany  "sliaU  resort  to 
an  action  of  condemnaUoa  under  the  statute 
of  tbe  state  of  Oregon  in  such  cases  made 
and  provided,"  and  that  such  action  ahall  be 
wUhent  prejudice  to  either  party. 

On  August  80,  1913,  the  time  within  which 
the  parties  should  attempt  to  agree  "upon 
the  spedflcatlAns,  locations,  and  time  witliln 
irtilcfa  said  road"  should  be  built  was  extend- 
ed from  S^tember  2,  1913,  to  8ept«nber  2. 
1914.  The  petitlm  of  the  county  court  to 
tbe  PuUic  Service  Commlssioik  speddcalty 
states: 

That  "tbe  Willamette  Pacific  Railroad  Com- 
pany, on  or  about  the  25th  day  of  April.  1913, 
appropriated  a  portioa  of  one  of  tbe  public 
highways  of  Lane  county,  Oregon,  said  public 
highway  being  known  as  county  road  No.  65" : 
that  *^or  to  the  appropriation**  the  read  had 
been  duly  established  as  a  county  road;  that 
"said  road  for  a  long  time  prior  to  the  appro- 
priation" bad  been  In  use  by  the  people  living 
In  the  vicinity  thereof,  and  was  so  used  "at  the 
time  of  said  appropriation  by  said  railroad 
company" ;  that  "at  or  about  the  time  the  rail- 
road company  appropriated  said  county  road, 
for  tbe  use  of  constructing  thereon  a  railroad," 
it  agreed  to  construct  a  now  public  highway  on 
property  adjacent  or  contiguous  to  the  original 
road ;  that  "tiu  said  railroad  cranpany"  bad  "al- 
ready appropriated  the  portion  of  tiie  coanty 
highway  heretofore  described,"  and  had  "con- 
structed thereon  its  roadbed  and  railroad,  and  is 
operating  trains  thereon"  ;  that  "it  is  necessary 
and  urgent  that  the  railroad  company  be  requir- 
ed to  furnish  a  public  highway  in  lien  of  the 
portion  of  the  county  road  or  highway  appro- 
priated by  the  said  company.** 

Such  are  the  terms  and  conditions  of  the 
contract  betweoi  the  county  court  and  tbe 
railroad  company,  and  the  material  allega- 
tions set  forth  in  tbe  petition  to  the  Public 
Service  Commission,  upoa  which  its  order 
was  based. 

While  the  county  court  and  the  railroad 
company  did  not  agree  upon  the  speddcations 
provided  for  by  the  contract  Uid  fact  re- 
mains that  they  did  execute  the  agreement 
in  question,  and  that  under  the  provlsIoDs 
thereof  the  county  road  was  vacated  and  ap- 
propriated by  the  railroad  company,  which 
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entered  and  took  poasetadon  of  the  highway 
and  conatmeted  Its  rallroftd  thereoo.  and  now 
falls  and  nestocts  to  cany  out  Us  part  of  the 

contract. 

Section  1,  chapter  802,  Laws  vroviOm: 

Tbat,  "in  the  event  the  county  court  and  tiie 
corporation  cannot  airee,"  the .  eubject-matter 
Khali  then  be  referred  to  the  Public  Service 
Oc»nmiaBi<m.  "who  shall,  after  notice  and  hear- 
mg,  deterntine  the  terms  and  conditionB  npon 
wUdi  said  owporation  may  appvopriato  said 
coonty  road  or  Ucfaway.'' 

But  we  have  here  a  case  In  which  the  par- 
ties did  agree,  and  executed  the  contract* 
from  wbldb,  as  well  as  from  the  petition  to 
the  PnbUc  Swrlce  OkMnmlseitHO,  it  appeara 
Uiat  the  company  had  appropriated  the  coun- 
ty road  and  was  In  poases^on  nnder  Its  a.j^ 
profniatlon.  The  authority  so  to  aii^roprlate 
was  expressly  gTaDte4  1?  the  terms  of  the 
contract,  and  the  anbdect-matt^r  of  the  pres- 
vat  Utlffattcn  Is  that  Identical  contract,  the 
terms  and  proTlalona  of  which  have  been  kept 
by  the  county  oonrt  and  violated  the  rail- 
road company.  Under  sndi  a  state  of  facts 
we  ate  dearly  ot  tbe  opinion  that  the  Pub- 
lic SoTlce  ComndsstoD  did  not  have  any 
anthorlty  to  determine  the  tenas  and  condl- 
tloos  upon  which  an  appropriation  shonld  be 
made,  or  to  make  the  order  In  qnestlon. 

The  writer  of  this  opinion  has  no  aym- 
pathy  for,  and  but  little  patience  with,  the 
cwduct  of  the  railroad  company  shown  by 
the  record.  The  company  has  aroaruttly  vio- 
lated a  contract  which  was  made  to  assist  It 
iQ  the  construction  of  Its  line  of  road.  With- 
out delay  or  farther  litigation,  and  as  a  mat- 
ter of  Justice,  it  shonld  either  vacate  the 
county  road  which  It  took  and  appropriated 
under  Its  contract,  construct  a  new  coun- 
ty road  as  It  agreed  to  do,  or  make  a  fair  and 
reasonable  settlaneot  with  the  county  court. 

The  decree  of  the  circuit  court  Is  reversed, 
the  petition  ts  dismissed,  and  neither  party 
shall  recoTra'  coats  In  this  court,  the  drcnlt 
court,  or  before  the  Public  Service  Oommia- 

StOD. 

BOAN,  jr.,  concurs.  BENSON  and  BUB- 
NETT,  JJ^  omcur  in  the  result 


BtDIiBT  T.  PORTZiAKD  TAXIOAB  CO. 
(Supreme  Court  of  Oregon.  Jan.  14, 1919.) 
1.  Tbiai.  ^»ia&— MonoiT  roB  Moivsuir— Bf^ 

■XCT. 

A  motkm  for  an  Involantai?  judgment  of 
nonaolt  Is  In  the  natare  of  a  dunurrer  to  the 
eridenea  for  plaintiff,  and  the  court  must  decide 
whetliw  there  would  be  a  want  of  evidence  to 
Mpport  a  verdict  fw  plaintUE,  tliongh  all  his 
evlduioe  be  assumed  true. 


2.  buz.  ^178-^lCOTnnr  wom  DmonD  Ttt- 
DZOT— XimoT. 
A  motion  for  a  directed  verdict  presents  the 
same  qnestlon  tor  dedsl<m  as  does  a  motltm  for 
Judgment  of  nonanit,  but  die  plaintiff  Is  entitied 
to  the  benefit,  not  only  of  his  own  evidence,  but 
to  the  ben^t  <tf  any  evidence  favorable  to  him, 
tihou^  introdaeed  by  defendant 

8.  JunGUKT  4=9660— FnrAXjTr—MonoiT  rom 

DlSMISeAL— DlMCTED  YSBDnff. 
While  a  Judgment  of  nonsuit  nnder  L.  O. 
S  184,  operates  merely  as  a  dismissal,  a  Judi^ 
ment  on  a  directed  verdict  concludes  the  eon- 
troveny. 

4.  Tbiu.  «=9lS9, 108— MoiioifB  — DmuBBn 

TO  PLBADUia. 

A  motion  for  a  directed  verdict,  as  well  as  a 
motion  fbr  an  involuntary  Judgment  of  nonsoit, 
challenges  the  legal  sufficiency  of  the  evidence, 
and  in  tiiat  way  performs  the  same  fonctiou  in 
connection  with  the  evldoice  as  does  a  demurrer 
to  a  pleading,  but  neither  of  the  motions  is 
designed  to  p^cmn  the  function  of  a  demurrer 
to  a  pleading. 

0^  TbIAL  «9>169  —  DiBBOTBD  YBBDIGT—  Db- 

FBCiB  IN  Complaint. 
Though  a  complaint  omits  some  material  al- 
legation,  a  motion  for  a  directed  verdict,  based 
up<m  the  fact  of  such  omlsaiMi,  should  be  denied, 
where  the  objection  can  be  cured  by  amend- 
ment, and  plaintifTs  evidence,  if  true,  makes  a 
case  against  tiie  defendant 

0.  Mastbb  Ann  Sbbvant  4sa28d(4)— Injitbibs 
TO  SEBVAKT— EVIDBnOB— JXTBT  QuBanoN. 
In  an  action  by  a  taxieab  driver,  who  claim- 
ed to  have  suffered  Injuries  as  a  result  of  defec- 
tive wrench  fumlahed  by  the  employer  to  en- 
able drivers  to  icidace  ponctured  tires,  evi- 
dence AeU  sufficient  to  carry  the  case  to  the 
jury. 

7.  Mastbb  aitd  Sbbtant  ^»861— InjuaiEs  to 
Sbbvant— WoBEXBR's  Compensation. 
Cause  of  action  by  a  taxieab  driver  for  inju- 
ries received  as  a  result  of  a  defecttva  wrench 
ftmished  1^  the  employer  to  remow  punctured 
tires,  etc.,  does  not  fall  within  the  Employers' 
Uabllity  Act 

Department  1. 

Ai4;>eal  from  Oircnit  Court,  Multnomah 
Cdun^;  George  N.  Davis,  Judge. 

Action  by  F.  L.  Bldl^  against  the  PorOand 
Taxieab  Ccunpany.  From  a  Judgment  for  de- 
fendant on  directed  verdict,  plaintiff  appeals. 
Reversed,  and  remanded  for  new  trlaL 

The  Portland  Taxieab  Company,  the  de- 
fendant. Is  a  corporation  engaged  In  the  taxi- 
cab  business  in  Portland.  P.  L.  Ridley,  the 
plaintiff,  was  an  experienced  chauffeur,  and 
had  been  employed  by  the  defendant  for 
about  three  months  as  an  extra  driver.  At 
some  time  In  the  evening  of  October  28,  1916. 
probably  about  8:30  o'dodc,  the  plaintlflT  was 
ordered  by  hia  employer  to  answer  a  call 
frcHu  the  Barker  Apartments,  located  at  the 
comer  of  Twen^-Flrst  and  Irving  streets. 


»Vor  othsr  cases  sss  same  toplo  and  KBT-NUMBaR  In  ail  Kv-Nunberad  Dlswts  and  laduw 
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Rtdley  Immediately  drove  to  th*  Barker 
Apartments;  but  he  "had  a  blow-out"  at 
about  the  time  of  his  arrival  at  his  defi^ilna- 
tlon.  The  wheels  of  the  tailcabs  operated  by 
the  defendant  are  equipped  with  demounta- 
ble rims,  so  that  tires  can  be  changed  quiclc- 
ly  whenever  it  becomes  necessary  to  change 
them.  The  rim  and  the  tire  are  held  In  place 
on  the  wheel  by  three  "lugs,"  as  one  witness 
called  them,  or  "worms,"  as  another  witness 
de^guated  them.  The  taxlcab  driven  by  Rid- 
ley, like  all  the  others  operated  by  the  de- 
fendant, waa  equipped  with  a  JacM,  a  jack 
handle,  and  a  tire  wrench.  The  tire  wrench 
is  like  the  ordinary  brace  which  is  used  with 
a  bit,  except  that  the  socket,  instead  of  be- 
ing adjustable,  is  sized  and  shaped  so  as  to 
fit  one  end  or  the  head  of  the  "lugs"  or 
"worms'*  whl<*  lock  the  tire  and  demounta- 
ble rim  to  the  wheel.  The  tire  wrench  Is 
operated  on  the  same  principle  as  an  ordina- 
ry brace  and  bit,  and  to  remove  a  tire  from 
one  of  defendant's  taxicabs  the  operator  uses 
the  Hre  wr«ich  to  loosen  the  three  "lugs"  or 
"worms,"  and  then  takes  the  tire  off  the 
whe^.  The  jack,  JacE  handle,  and  tire 
wrench  are  k^t  under  the  front  seat,  'nie 
available  space  under  the  front  seat  Is  not 
the  same  In  all  the  cabs.  There  was  a  gas 
tank  under  the  front  seat  of  the  car  used  by 
Rtdley,  leaving  for  the  tools  "about  7  Inches' 
clearance  cm  the  end  and  about  3  to  3^  deai^ 
ance  to  the  ftont." 

The  plaintiff  stopped  his  car  after  the 
"blow-out"  It  was  dark.  The  plaintiff  says 
that  "this  Is  the  first  time  I  bad  this  cab." 
Ridley  te^fied  that  he  did  not  know  how- 
many  tools  were  "in  that  tool  box,"  but.  to 
use  hlB  laDgoage,  "^l  I  know,  I  pat  my  band 
in  there  to  find  the  totds  I  wanted,  the  jack, 
the  jack  handle,  and  the  wrench."  Ridley 
(Jacfced  vp  the  wtaed,  and  then  "put  tiie 
wrench  on  the  first  nut,  and  it  slipped  off  and 
fiew  up"  when  be  **pnt  the  strain  on  it," 
striking  bim  in  the  eye,  breaking  his  eye- 
glasses, and  Injuring  bim.  The  socket  In 
the  wreni^  atxoidli^  to  the  contention  of 
plaintiff,  had  become  worn  so  that,  when  [dac- 
ed  on  the  end  of  the  "Ior"  the  wrench 
"would  Just  catch  enough  bo  that,  wlien  you 
pulled  up  on  it.  It  would  slip  off."  A  few 
minutes  after  tbe  accident  Ridl^  again  went 
to  the  "tool  box"  and  got  another  tire  wrendi, 
with  which  he  made  the  tire  change  without 
any  further  difficulty.  The  plaintiff  stated 
that  he  did  not  know  that  there  were  two 
wrenches  In  the  "tool  box"  when  he  got  tbe 
first  wrench  and  the  jack. 

The  complaint  avers  that  tbe  work  of 
chan^ng  tires  was  done  "by  a  wronch  fur- 
nished by  defendant,"  and  then  alleges: 

"^at  the  wrench  furnished  by  defendant  waa 
old.  worn,  and  defective;  that  the  portion  of 
said  wrench  which  fitted  over  the  nut  was  old, 
worn,  and  defective,  and  bad  been  used  to  such 
an  extent  that  the  same  waa  nanded  to  such 


an  eztest  that  It  would  not  firmly  hold  tbe  nata 
in;  that  when  plaintiff  attempted  to  remove 
said  not,  on  aecoont  of  said  wrench  beinc  old, 
woro,  and  defective,  that  portion  thereof  which 
was  used  to  secure  and  bold  said  nut  permanent- 
ly slipped,  and  the  wrench  struck  plaintiff  in 
the  eye;  liiat  plaintiff  was  wearing  glasses,  and 
the  force  of  said  blow  broke  both  passes  and 
drove  portions  of  said  glass  into  his  rigtit  eye. 

"Plaintiff  alleges  that  defendant  waa  canleas 
and  negligent  in  the  following  particulars,  to 
Wit: 

"<1)  niat  said  defendant  cardeady  and  nag- 
Ugently  furnished  plaintiff  wltb  an  old,  worn, 
and  defective  wrench,  unsuitaUe        tha  pur> 

pose  of  being  used  as  a  wrench." 

Hie  trial  resulted  in  a  directed  verdict  for 
the  defendant,  and  the  plaintiff  appealed. 

W.  E.  FarreU.  of  Portland  (Davis  &  Farrell 
and  E.  K.  d^eobeimer,  all  of  Portland,  on 
tbe  briefs),  for  anp^ant 

Harrison  Allen,  of  Portland  (Qrlffitb,  Leiter 
&  Allen,  Qt  Portland,  on  tbe  brl^),  for  re> 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Among  the  reasons  urged  in  the  cir- 
cuit court  by  the  defendant  in  support  of  its 
motion  for  a  directed  verdict  was  tbe  claim 
that  the  complaint  did  not  state  a  cause  of 
action,  since  the  pleading  did  not  contain  an 
allegation  that  the  defendant  knew  or  ought 
to  have  known  that  tbe  tire  wrench  was  de- 
fective. The  defendant  took  tbe  position  tbat 
the  words  "carelessly  and  negligently  fur^ 
nlsbed  plaintiff  with  an  old,  worn,  and  defec- 
tive wrendt"  did  not  amount  to  an  avennoit 
tbat  tbe  employer  bad  knowledge  of  tbe  al- 
lied defective  condition  of  the  wr«icb.  Al- 
though tbe  plalntiiflL  insisted  Out  the  Quoted 
allegaticm  was  equlvalrait  to  an  arermmt  tbat 
the  emi^oyer  had  knowledge  of  the  defective 
condItl<m  of  tbe  wrendi,  stlU,  in  order  to  re- 
move any  doubt  about  the  snffidoicy  of  the 
pleading,  be  reonested  pennlasion  to  amoid 
the  complaint  by  inserting  tbe  words  "ctf 
wbidi  tbe  d^endant  bad  kno^edge  or  should 
have  known  under  the  drcumstances."  The 
defendant  objected  to  tbe  proposed  amend- 
meat.  Tbe  court  exprrased  a  wlUingueas  to  al- 
low tbe  motion  to  am»d  'if  It  Is  possible  for 
an  amendmrat  to  be  made  at  this  time" ;  but, 
without  finally  ruling  <m  the  motion  for  per- 
ndsslon  to  amend,  tbe  court  stated  that 
"nothing  could  be  gained  by  an  amendment 
as  there  is  no  evldoice  on  that  point,"  and 
for  that  reason  granted  the  motion  for  a  di- 
rected verdict 

Aesnming  for  the  purposes  of  the  discussion 
that  the  OHuplaint  does  not  allege  that  tbe 
defendant  knew  or  ought  to  have  known  that 
the  wrench  was  defective,  and  that,  on  ac- 
count of  omitting  this  material  allegation, 
the  complaint  is  vulnerable  to  a  demurrer, 
nevertheless,  on  the  record  presented  here,  it 
was  error  to  direct  a  verdict  for  the  defend- 
ant. 
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[1-4]  A  motion  for  an  InTolantary  Judg- 
ment of  iHHie^t  Is  In  the  nature  of  a  demur- 
rer to  the  evidence  for  the  plaintiff.  Brown 
V.  Oregon  Lumber  Co.,  24  Or.  315.  817, 83  Pa& 
^7.  The  lodge  Is  called  rxfton  to  decide 
whether  there  would  be  a  "want  of  evidence 
to  support"  a  verdict  for  the  plaintiff,  even 
Uiongh  all  the  evidence  for  the  plalutlff  is  aa- 
sumed  to  be  true.  Section  183,  Ia  O.  L.  A 
motion  for  a  Erected  verdict  presents  the 
game  question  for  decision  as  doee  a  motion 
for  a  judgment  of  nonsuit;  but  the  plaintiff 
Is  of  course  entitled  to  the  benefit,  not  only  of 
his  own  evidence,  but  also  to  the  benefit  of 
any  evidence  favorable  to  him,  though  Intro- 
dnced  by  the  def^dant  Hiiber  v.  Miller,  41 
Or.  108, 110,  68  Pftc  400;  Merrill  v.  Missouri 
Brfdge  Oo.,  69  Or.  586,  593.  140  Pac  439. 
While  a  motion  fbr  a  -nonsuit  and  a  motion 
for  a  directed  verdict  give  rise  to  the  same 
inquiry,  the  result  of  an  approving  dedalon 
Is  not  the  saiua  A  judgment  of  nonsuit  op- 
erates merely  as  a  dismissal  of  the  action. 
Section  184,  L.  O.  U;  M-ilIoy  v.  Marshall- 
Wells  Hdw.  Ca,  176  Pac  661.  But  a  Judg- 
ta&it  on  a  directed  verdict  concludes  the  con- 
troveiBy.  Huber  v.  Miller,  41  Or.  103,  110, 
68  Pac.  400.  A  motion  for  a  directed  verdict, 
as  well  as  a  motion  for  an  Involuntary  judg- 
ment of  nonsuit,  challenges  the  legal  suffi- 
ciency of  the  evidence.  Each  of  these  mo- 
tions  performs  the  same  function  in  connec- 
tion with  the  Evidence  as  does  a  demurrer  In 
eoimection  with  a  pleading;  but  neither  of 
these  motions  Is  designed  to  perform  the 
tonctton  ot  a  demurrer  to  a  pleading. 

[IJ^Bren  though  a  complaint  omits  some 
material  allegation,  a  motion  for  a  directed 
veEdkt,  based  upoi  the  tAct  ot  sndi  omisdon, 
riurald  be  denied,  especially  where  the  objec- 
tion can  b«  canA  har  an  amendmokt  and  the 
ItalntUTs  evIdenoB)  It  tme,  makea  a  case 
,  against  the  defendant  Meym  v.  Syndicate 
Heat  ft  Power  Co.,  47  Wash.  48,  9X  Pa&  649; 
Oerke  t.  Vandier,  108  111.  375,  41  M.  B.  982; 
GbUII  t.  nUnolB  Oent.  R.  Oo.,  187  Iowa,  677« 
115  K.  W.  216;  Wrongbt  Iron  Bridge  Go.  t. 
Greene,  68  Iowa.  062,  5  N.  W.  770;  Austin 
Westnn  Oo.  r.  Weaver  Tp.,  186  Iowa.  700^  114 
N.  W.  189.  Of  oontw  a  different  queatltm 
would  be  preamted.  and  a  different  result 
might  follow  if  ttie  erldence  o(mclnslTely 
showed  that  the  plaintiff  was  without  a  cause 
of  action.  It  must  he  lememboed  that  a 
jDdgment  on  a  directed  TOdlct  concludes  the 
cDDtroTersy;  and  bence^  if  it  Is  permlBslble 
to  direct  a  verdict  for  a  defendant  meniy 
because  the  complaint  has  omitted  some  ma- 
terial allegatlim.  whkhi  can  be  si4)plied  by  an 
amendment,  and  in  daqdte  of  the  fact  that 
the  plaintiff  has  offered  evidence  which 
would  be  suffldoit  to  support  a  verdict  for 
him,  if  accompanied  by  a  good  instead  of  a 
bad  comidalnt.  It  would  result  In  defeating 
the  purpose  of  amendments,  and  frequoitly 
would  end  In  the  cnnplete  denial  ot  a  rlgtkt 


m 

'■  by  the  simple,  but  indefensIUe,  act  of  dos- 
ing the  doors  to  the  truth.  If,  therefore,  the 
record  brought  to  us  contains  evidence  which, 
when  accompanied  by  a  good  pleading  and  if 
believed  by  a  jury,  would  be  legally  sufficient 
to  support  a  verdict  for  the  plaintiff,  then  it 
was  error  to  allow  the  motion  for  a  directed 
verdict  on  account  of  any  failure  of  the  com- 
plaint to  allege  that  the  defendant  knew  or 
ought  to  have  known  that  It  furnished  a  de- 
fective wrendi. 

[t]  There  are  other  facts  to  be  taken  Into 
consideration  In  addition  to  those  already 
stated,  Daniel  F.  Stewart,  the  general  man- 
ager of  the  defendant,  testifled  that  no  tools, 
except  a  jack  and  a  handle  for  It  and  a  tire 
wrench,  were  furnished  for  the  cabs,  because 
the  drivers,  if  supplied  with  additional  tools, 
sometimes  tampered  with  the  motors.  Stew- 
art stated  that,  beiddes  the  tools  already  nam- 
ed, each  taxicab  was  furnished  with  chains, 
wbldi  were  also  kept  under  the  front  seat. 
Ridley  testifled  that,  along  with  the  enumer- 
ated tools  and  the  dialns,  "sometimes  there 
is  a  Ure  change  and  something  like  that" 
under  the  front  seat  Among  the  employes  of 
the  defendant  were  a  "garage  man,"  a  "tire 
man,"  and  a  master  mechanic.  Stewart  told 
the  jury  that  "the  garage  man  suKHles  the 
cars,"  and  he  also  explained  that  It  was  the 
duty  of  every  driver  to  report  ten  minutes 
previous  to  the  time  for  his  departure,  and 
"to  investigate  and  see  whether  he  has  the 
proper  tools,  and  also  the  proper  amount  of 
air  pressure  in  each  of  his  tires."  Ridley 
stated  that  he  was  "hired  to  drive  the  car," 
and  while  he  admitted  that  there  was  a 
"sign  on  the  wall,  right  where  the  air  pres- 
sure gauge  is,  to  put  80  pounds  of  air  in 
the  car  before  It  left  there,"  he  denied  that 
bis  duties  Induded  that  of  ascertaining 
whether  the  car  was  supplied  with  the  proper 
tools.  The  plaintiff  asserted  that  a  jack  and 
a  handle  and  a  tire  wrench  "are  supposed  to 
be  in  that  car  all  the  time."  The  manage 
testified  that,  "when  a  driver  has  a  wrench 
out,  if  be  springs  it,  he  brings  It  back  and 
gives  It  to  the  tire  man,  and  the  tire  man 
gires  him  anotiier  one,  and  the  old  wrench  is 
g^vea  by  tbe  tire  man  to  the  master  mechanic, 
wlio,  o^tter  they  are  sprung,  takes  that  end  off 
and  puts  oa  a  new  end  to  it"  And  when  the 
same  witness  was  asked,  "Where'  do  yon  get 
these  wroiches?"  he  answered  thus,  "Well, 
the  lower  part  of  the  wrench  there,  our  mas- 
ter medunlc  makes  dirome  nickel  ateeL"  M. 
J.  Marsh  said  that  parts  can  be  welded  on  a 
worn  wrench,  "so  tiiat  it  can  be  made  practi- 
cally new  until  It  gets  worn  again,"  and  "that 
had  been  done  to  that  particular  wrmdi,  but 
it  had  worn  off  again.*' 

The  court  cannot  soy  as  a  matter  of  law 
that  the  evidence  recorded  in  the  transcript  Is 
insufficient  to  sustain  a  verdict  for  the  plain- 
tiff. The  case  presented  by  this  appeal  Is  not 
entlrdy  like  that  large  daas  ot  cases  where 
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the  employer  furnishes  a  number  of  tools  of 
the  same  kind,  and  the  servant  Is  expected  to 
select  one  of  them  whenever  needed.  Iliere  Is 
testimony  to  the  effect  that  each  taxlcab  was 
always  eqnipped  with  a  tire  wrench  and  a 
Jack,  and  with  no  other  tools.  It  Is  conceded 
by  the  defendant  that  "the  garage  man  sup- 
plied the  cars."  The  evidence  Is  conflicting  as 
to  whether  It  was  the  duty  of  the  plaintiff  to 
see  that  the  garage  man  had  performed  his 
duty.  There  Is  evidence  relating  to  the  repair 
of  the  alleged  defective  wrench.  It  .was  dark 
when  the  accident  happened.  The  plaintiff 
says  In  substance  that  each  car  was  suftposed 
to  be  supplied  with  a  jack  and  a  wrench. 
When  he  raised  the  seat,  he  found  the  tools 
which  he  exi>ected  to  find.  Kldley  says  that 
he  did  not  know  that  two  wrenches  were  In 
the  "tool  box,"  and  he  says,  too,  that  he  had 
not  driven  this  car  before^  If  he  foimd  what 
be  expected  to  And,  and  U  he  did  not  know 
that  a  second  wrench  was  In  the  "tool  box," 
and  if  It  was  dark,  and  if  he  hurried,  the 
court  cannot  say  as  a  matter  of  law  that  Bld- 
1^  was  himself  negllgrait  in  not  observing 
the  defect  in  the  socket  of  the  first  wrmch, 
or  In  not  hunting  for  and  finding  the  second 
wraich,  and  using  it  at  the  first ;  nor  can  the 
court  say  as  a  matter  of  law  that  the  defend- 
ant was  or  was  not  negligeat 

[n  The  trial  court  correcUy  decided  that 
Che  facta  did  not  bring  the  plaintiff  wtthlo  the 
Qnidoyefs'  Liability  Act  (Laws  1911,  chap- 
ter 8).  Inasmach  as  we  assume  that  the 
plaintiff  desires  to  amend  Us  complaint,  we 
do  not  attempt  to  dedde  whether  a  common- 
law  liability  Is  sufficiently  pleaded.  The 
plaintiff  may  apply  to  the  circuit  court  for 
permission  to  amend  the  complaint 

Hie  Judgment  is  reversed,  and  the  cause  Is 
remanded  for  a  new  trial. 

McBBIDB,  O.  J.,  and  BUBMBXT  and  BSN- 
SON,  JJ^  concur. 


dohert;  t.  hazelwood  go. 

(Supreme  Court  of  Oregon.  Jan.  14, 1919.) 
TbIAL  «=»189(1)  —  DOXOTION  ov  Vebdiot  — 

"Psiiu  Facxu  Oask." 
In  view  of  L.  O.  U  |  T03,  and  section  868, 
sobBcc.  2,  whenever  It  Is  detennined  tiiat  a 
idalntiff  has  made  out  a  prima  fade  case  the 
court  has  no  power  to  withdraw  case  from  Jury 
despite  sections  693,  797 ;  a  "prima  facie  case'' 
being  that  Btate  of  facts  which  entitles  the  party 
to  have  the  case  go  to  the  jury  (citing  6  Words 
and  Phrases,  6549). 

[Ed.  Note.— For  other  definitions,  see  Words 
Hnd  Phrases,  First  and  Second  Series,  ^ma 
Facie  Oase.] 


RBPOBTBR  ,  (Or. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomab 
CJounty;  Bob^  6.  Morrow,  Judge. 

On  petition  for  rehearing.  Denied. 
For  ftmner  opinion,  see  176  Pac.  849. 

Harrison  Allen,  Bert  W.  Henry,  and  Grif- 
fith, Leiter  &  Allen,  all  of  Portland,  for  ap- 
pellant 

R.  Citron  and  Henry  E.  McGinn,  botti  of 
Portland,  for  resptmdent 

BENSON,  J.  Counsel  for  defendant  has 
presented  a  very  vigorous  and  Interesting 
brief  upon  Its  petition  for  a  rehearing  here- 
in, urging  that  the  prima  fade  case  made  by 
the  plaintiff  was  so  completely  overwhelmed 
by  the  direct  evidence  of  reputable  and  cred- 
ible witnesses  that  it  was  the  duty  of  the 
trial  court  to  direct  a  verdict  in  favor  of 
the  defendant  Throughout  the  entire  argu- 
ment, however,  couns^  appears  to  overlook 
the  distinction  between  the  functions  of 
court  and  jury.  Defendant  concedes  the  set- 
tled doctrine  In  this  state  to  be  that  proof  of 
ownersbtp,  possession,  and  use  of  the  auto- 
mobile makes  a  prima  fade  case  which  must 
be  squarely  met  by  the  defendant,  but  in- 
sists that,  as  a  matter  of  law,  the  evidence 
of  a  number  of  reliable  witnesses  may  be  so 
convincing  as  to  Justify  the  court  in  direct- 
ing a  vodict  This  contention  is  antagonis- 
tic to  the  logic  of  section  793^  L.  O.  L.,  de- 
claring Inferences  and  preeumpti«iB  to  be 
evidence,  and  section  868,  L.  O.  subsection 
2  of  wlilcti  makes  it  the  duty  of  trial  courts 
to  instruct  juries; 

"That  tiiey  are  not  bound  to  find  In  conform- 
ity with  the  declarations  of  any  nnmber  of  wit- 
nesses, which  do  not  produce  convletioa  in 
their  minds,  against  a  less  nnmber,  or  against  a 
presumption,  or  other  evidence  satisfying  their 
minds." 

A  "prima  fitde  caseT  is  Out  attite  of  Cacta 
which  entitles  the  party  to  bave  the  case 
go  to  fhe  JuiT.  6  Words  and  Phrases,  0CM9. 
Whenever,  therefor^  It  Is  drtnrmlned  tliat 
a  plaintiff  has  made  a  ^ma  fiude  ease,  it 
has  passed  beyond  the  power  of  the  court  to 
withdraw  the  case  from  ttM  jury.  ISds  con- 
cluakm  la  not  in  any  maDner  affected  tqr  el:- 
ttier  section  ot  die  Code  <dted  tty  defmdant. 
Section  797,  L.  O.  L.,  says.  It  is  true,  that  a 
ptesumption  "may  be  overcome  by  otiier  evi- 
dence, direct  or  Indirect";  but  tbo  aectta 
continues  by  saying,  "but  unless  so  OTer- 
come,  the  jury  are  bound  to  find  aocfwdiuff  to 
the  presumption."  Secttm  688,  h.  O.  It., 
seeks  merely  to  disHngnlsh  between  direct 
and  Indirect  eWdoioe,  and  nsither  aactlon 
undertakes  to  impair  the  fanctim.  of  tbe 
Jury  in  wd^hlns  the  two  daasss  <a  evidence 
and  determlntng  whidi  is  the  moie  convlno- 
Ing. 

The  petition  is  denied. 
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ALLEN  T.  LBWIS. 
(So^eiH  Court  at  Wyoming.   Jan.  U.  19180 

1.  New  Tbul  «b»168(I) —Obdbb— Amend - 

Cnaer  Laws  1917,  c.  32,  i  10,  antiiOTixing 
court  to  award  new  trial  to  an  appeOant  on  the 
appeal  r^rd  and  specification  of  errors  filed^ 
within  16  days  after  notice  from  derlt,  order 
granting  new  trial,  entwed  after  the  IK  days, 
wai  properly  amttded  to  ahow  that  new  trial 
waa  oonaidued  within  time,  bat  hearing  by  con- 
tent of  partlea  waa  had  after  th«  IS  d^a. 

2.  Apteax,  abp  Bbbos  h  I  liiO— Baoow)  oir 
Affud— Aksndusnt. 

That  an  arool  from  an  mrdar  granting  a 
new  trial  and«  Iawb  1917,  c  92,  anthorixing 
court  to  award  new  trial  to  appdUut  <ai  appeal 
leoord  and  apecifleation  of  errors,  has  been 
filed  in  the  Supreme  Court,  does  not  deprive  the 
trial  court  of  the  ri^t  to  amend  tlie  order  by 
the  addition  of  facta  nunc  ivo  tunc. 

3.  Affeal  and  Bbbos  4=»6B4  —  Recobo  ok 

AFPBAL— ADDmonS  AKD  A1[EHDHBNT8. 

Where  an  order  amends  an  order  granting 
a  new  trial,  it  may  be  brought  Into  the  record 
on  appeal  oa  a  party's  apjdicatioin, 

4.  Appeal  and  Bbkoe  «e»667(l)— Recced  or 
Appeal— Addztzohb  and  , AHEnDwnTB. 

Where  an  amendment  of  an  order  for  new 
trial  appealed  from  is  incorporated  into  the  rec- 
ord on  appeal  on  a  party's  application,  the  rec- 
ord need  not  be  returned  for  correctionB,  Bince, 
tinder  Supreme  Court  rule  12  (104  Pac.  zii). 
Moisrions  ma;  be  incorporated  by  requiring  the 
derk  to  certify  thereto,  or  by  granting  leave  to 
'  file  a  duly  certified  copy. 

6.  Appeal  and  Bbbob  ^s>2  —  Review  —  Re- 
peal OF  STATinBS. 

Laws  1917,  c.  82,  providing  ior  a  review 
hj  direct  appeal  from  an  order  granting  or  re- 
fusing a  new  trial,  does  not  repeal  the  provi* 
■tons  fur  review  of  a  cause  m  error. 

&  SlATUns  4»227— OONBIBVOTZON— iNnHT. 

An  afltrmative  atatntory  provirion  relating 

to  the  time  or  manner  of  performing  official 
«cta,  unqualified  by  negative  words,  is  directory 
rattier  than  mandatory,  though  it  is  a  question 
of' intention  to  be  ascertained  from  a  cwsidera- 
tion  of  the  entire  act,  its  nature,  object,  and 
consequencea  ttf  construction. 

7.  Kew  Tbial  ^3>16S  —  HxAXiNa  —  Tike — 

STATura. 

The  provision  of  Laws  1917,  c  82,  autboi^ 
izing  court  to  award  new  trial  to  an  ai^Uant 
OB  the  appeal  record  and  opecification  of  errors 
filed,  that  review  of  record  must  be  had  in  20 
difs,  may  be  waived  by  «meent,  and  the  record 
ntaiaed  in  the  trial  court  until  the  expiration 
of  the  extended  time. 

8.  APPBAI,  AND  Ekbob  «=>33809  —  Tdie  roB 
Taking— New  Trial. 

Where  under  Iaws  1917,  c.  82,  {  10,  au- 
^Hiri^g  court  to  award  new  trial  to  an  appel- 
laat  en  appeal  record  and  spedflcation  of  errors, 
vitUn  20  days  after  filing  of  spedficationa,  the 


court  granted  a  new  trial,  bat  by  consent  of 
parties  order  was  not  made  until  after  the  20 
days,  auch  action  did  not  preclude  appeal  by 
other  party,  it  being  provided  that  an  appeiU 
might  be  taken  from  the  order  granting  the  new 
trial 

9.  JuDauBHT  ^»61&~Pbiob  Adjudication— 
Mattebs  Detebvinbo. 

A  pricff  adjudicati<m  for  plaintiff  against  de- 
fendant's assertion  of  title  to  the  land,  in  a 
suit  by  plaintiflE  againat  defendant  to  recover 
the  possMsion  of  empn  grown  by  defendant  on 
such  land,  did  not  bar  defendant,  in  a  subse- 
quent suit  by  plaintiff  for  treapasa  in  maintain- 
ing a  flume  and  ditch  across  plaintiff's  land,  fmm 
aaserting  title  to  the  right  of  way,  since  he 
might  possess  a  right  e(  way  without  owning  the 
land.  a 

10.  Appeal  aitd  Bibob  «»864<<0— Review— 

BXVEBaAL. 

To  justify  a  rererul,  in  the  absence  of  a 
record  showing  of  the  reasons  on  whidi  the 
trial  coart  acted  in  granting  a  new  trial  to 
plaintiff,  there  must  be  nothing  in  the  specifica- 
tions of  error  which  would  entitle  plaintiff  to  a 
new  trial. 

11.  I^EW  Tbial  <^70 Orottnds  —  Insutfi- 
OIBNCT  or  Evidkngx. 

In  treq>as8  for  maintaining  a  flume  over 
plaintiff's  land  for  whicb  defendant  claimed  to 
have  a  right  of  way  by  consent  of  a  prior  own- 
er, new  trial  to  plaintiff  on  ground  that  evidence 
did  not  show  that  such  consent  was  given  with 
full  knowleid^  of  the  location  of  tiie  true  line 
Md  not  error. 

12.  Watebs  and  Water  CouasBa  'S=3244— 
Ditches— Ijcense—Advebse  Use. 

Where  one  locates  a  ditch  and  fiume  ou  an- 
other's land  with  consent  and  permission,  and 
xeUes  on  the  license  thuefor,  be  cannot  daim 
a  right  of  way  by  adverae  possession. 

13.  Adtebsb  Possession  ^asCSO!)  —  Posses- 
sion UNDEB  Mistake. 

Adverse  posseBsion  cannot  be  based  entirdy 
on  possession  under  a  mistaken  bdief  that  a 
divlsicn  f«nee  bnilt  by  claimant  was  on  the  true 
Une. 

14.  Tbial  ^398— Findings  of  Fact  and 
Conclusions  of  Law— Inoonsjstbnct. 

In  an  action  for  trespass  by  the  malntmance 
of  a  ftome  over  plaintlff't  land,  daimed  by  de- 
fendant to  be  maintained  1^  consent  of  former 
owner,  findings  of  fhct  tiiat  auch  owner  cmsent- 
ed,  and  that  defendant's  use  of  the  ditdi  and 
flume  was  adverse  to  such  former  owner,  and 
condusions  of  law  that  defendant's  entry  waa 
under  license,  and  that  defendant  had  obtained 
title  by  adverse  possession,  were  inconsistent. 

Appeal  f^<«n  District  Court,  Washakie 
County;  P.  W.  Metz,  Judge. 

Action  by  A.  T.  Allen  against  W.  O.  Lewis. 
From  an  order  granting  plaintiff  a  new 
trial,  defendant  appeals.  Affirmed. 

Caias.  H.  Harkins,  of  Worland,  and  Loua- 
baugfa  ft  Wffliiell,  of  Sheridan,  for  appellant 
H.  W.  Bicb,  of  Woriand,  for  respondent 
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177  PACIFIC  REPOBTEB 


(Wjo. 


POTTBB.  J.  Tblfl  action  wu  brought  In 
tbe  district  court  of  Washakie  county  by  A. 
1.  AIlw  as  plaintiff  against  W.  O.  Lewis  as 
defendant,  and,  upon  a  trial  to  tbe  court 
without  a  Jui7,  Judgment  was  rendered  In 
^Tor  of  the  defendant  Thereupon  plain- 
tiff filed  and  served  notice  of  appeal,  caused 
a  record  on  tbe  appeal  to  be  prepared,  and 
filed  and  served  spedflcatlons  of  error,  the  lat- 
ter appearing  to  hare  been  filed  wltti  and  as 
part  of  tbe  record  on  August  17, 1917.  TTpon 
ctmslderation  of  said  specifications  of  error 
and  a  review  of  the  record  a  new  trial  of 
the. cause  was  granted  by  the  district  court 
on  September  14,  1917,  and  thereupon  tbe 
defendant  filed  and  served  notice  of  appeal, 
and  tbe  case  la  here  upon  that  appeal  from 
the  order  granting  a  new  trial. 

L  The  first  point  urged  In  appellant's 
brief  as  ground  for  reversal  Is  that  the  dis- 
trict court  was  without  Jurisdiction  to  grant 
a  new  trial  at  tbe  time  the  order  therefor 
was  made,  for  tbe  reason  that  it  was  after 
the  time  limited  by  statute  for  the  granting 
of  a  new  trial  by  the  district  court  upon  a 
consideration  of  the  spectflcatlonB  of  error 
and  a  review  of  the  record  on  appeaL  The 
statute  authorizing  the  transfer  of  a  cause 
to  this  court  for  review  by  direct  appeal, 
so  called  (Laws  1917,  c.  32),  provides  in  sec- 
tion 10  that  the  clerli  of  the  district  court 
shall,  within  &  days  after  the  specificationd' 
of  error  are  filed  in  his  office,  notify  the 
Judge  of  the  district  court  before  whom  the 
action  was  tried,  In  writing,  that  the  record 
on  appeal  in  the  cause  is  perfected  and  on 
file  in  his  office:  and  that  It  shall  thereupon 
become  tbe  duty  of  such  Judge,  within  15 
days  after  receiving  such  notice,  to  review 
the  record  on  appeal  and  consider  the  speci- 
fications of  error,  and,  if  he  shall  determine 
that  the  party  appealing  Is  entitled  to  a  new 
trial  of  the  issue,  be  shall  make  and  enter 
an  order  granting  it;  whereupon  the  record 
sliall  remain  with  the  clerk  of  the  district 
court  for  trial  In  that  court,  unless  the  re- 
spondent shall  appeal  from  the  order  grant- 
ing a  new  trial,  In  which  event  the  record 
on  appeal  as  perfected  shall  constitute  the 
record  on  appeal  In  the  cause.  It  is  further 
provided  in  the  same  section  that.  If  the  dis- 
trict Judge  shall  neglect  or  refuse  to  grant 
the  appellant  a  new  trial  within  20  days 
from  the  date  of  the  filing  of  the  specifica- 
tions of  error,  the  clerk  shall  thereupon 
transmit  to  the  clerk  of  the  Supreme  Court 
tbe  record  on  appeal  and  the  apet^ficatlons  of 
error;  and  that  In  case  the  district  Judge 
shall,  "within  the  time  limited  by  this  act," 
grant  the  party  appealing  a  new  trial,  and 
the  other  party  shall  appeal  from  such  or- 
der, the  clerk  shall  attach  to  the  record  on 
uro>eal,  as  pr^red,  said  nder,  and  f^rtb- 
with  transmit  the  whole  of  such  record  to 
the  derk  of  tbe  Supreme  Court,  and  tbe 
party  so  appealing  from  the  onI«r  grant* 


Ing  a  new  tttal  shall  be  designated  appel- 
lant and  tbe  (WkmUo  party  respondent. 

In  preceding  sectlona  of  the  statute  juo* 
viAoa  Is  made  for  taking  an  aiKKOl  from 
a  Judgment  or  order  of  a  district  court  by 
filing  and  serving  a  notice  to  that  ^ect 
within  ten  days  from  the  entry  of  the  Jadg* 
ment  or  order  appealed  from  and  for  pr^wr- 
ing  and  filing  with  the  derk  the  district 
court  a  record  on  the  appeal  irithln  a  aped- 
fled  time,  which  may  be  extended  the 
court  or  Judge  for  cause  shown,  and  for  serv- 
ing and  filing  with  the  clerk  of  the  district 
court  specifications  of  error  within  a  stated 
time  after  the  record  4s  prepared  and  filed. 

Complying  with  the  provisions  of  section 
10  aforesaid,  prescribing  wtiat  shall  consti- 
tute the  record  when  an  appeal  is  taken  fnHn 
an  order  granting  a  new  trial  upon  consid- 
eration of  the  specifications  filed  by  the  par- 
ty appealing  from  the  former  Judgment  or 
order,  the  record  prepared  and  filed  In  the 
district  court  for  plaintiff's  appeal  from  the 
Judgment  In  the  cause.  Including  his  spedfl- 
catlons of  error,  with  a  certified  copy  of  the 
order  granting  a  new  trial,  defendant's  notice 
of  appeal  from  that  order,  and  his  spedfica- 
tions  of  error  attached  thereto,  was  trans- 
mitted to,  and  filed  In,  this  court  as  the  rec- 
ord on  defendant's  said  appeaL  Bot  the 
plaintiff,  as  respondent  on  this  appeal,  has 
filed  a  suggestion  of  a  diminution  of  the  rec- 
ord, and  an  application  for  leave  to  file  as 
part  thereof  a  certified  copy  of  certain  pro- 
ceedings alleged  to  have  t>eeu  omitted  from 
the  record,  and  tliat  matter  was  presented 
and  submitted  at  the  time  the  case  was 
heard,  and  It  was  taken  under  advisement, 
together  with  the  cause  upon  Its  merits.  It 
appears  from  said  application  that,  after  the 
order  granting  the  new  trial  was  made  and 
entered,  the  district  court,  by  another  order, 
made  upon  the  written  application  of  the 
plaintiff,  a  copy  of  which  had  been  served 
upon  defendant's  counsel,  directed  and  de- 
clared the  former  order  granting  a  new  trial 
to  be  modified  by  adding  thereto  a  redtal  of 
certain  facts  with  reference  to  the  time  of 
the  court's  determination  upon  plaintiff's  spe- 
cifications of  error,  viz. : 

"That  the  spedficatioas  of  error  served  and 
filed  by  tbe  plaintiff  in  said  action  were  taken 
up  for  coDsidcratioD  by  this  court  within  the 
time  fixed  by  statute  for  tbe  consideration  of 
tbe  same,  to  wit,  on  the  3d  day  of  September, 
1917,  and  by  oral  stipulation  entered  into  by 
H.  W.  Rich,  Bsq.,  attorney  for  the  plaintiff, 
and  Charles  H.  Uarkins,  Ksq.,  ooe  of  tbe  at- 
torneys for  the  defendant,  this  court  fixe^  the 
date  for  the  hearing  of  said  specifications  of 
error  on  the  12th  day  of  September,  1917,  and 
bojonti  the  time  fixed  by  statute  for  the  hearing 
and  consideration  of  tbe  same,  and  that  the 
said  specifications  of  error  were  heard  and  con- 
sidered by  this  coart  after  tbe  time  fixed  by 
statute  for  the  hearing  and  consideration  of 
tbe  same,  by  the  consent  of  Charles  H.  Harkina, 
one  of  the  attorneys  for  tbe  defendant,  mad 
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that  the  same  was  so  heard  and  considered,  as 
aftweaald,  by  the  oral  adpuUtioo  made  between 
■aid  attomeya  in  open  eonrt,  and  after  Ike  time 
ft»d  hj  the  atatnte  lor  tlie  conaidwation  of 
■ame." 

It  Is  stated  in  the  order  addlug  the  above 
recital  of  facts  to  the  previous  order  for  a 
new  trial  that  the  truth  of  such  facts  was 
established  by  the  evidence  at  the  hearing  of 
plaintiff's  application  for  a  modification  of 
the  former  order,  and  also  that  they  were 
true  of  the  court's  own  linowledse.  The  ad- 
dition to  the  order  of  a  recital  of  the  f&cts 
aforesaid  was  not  strictly  a  modification 
thereof,  but  an  amendment,  and  was  clearly 
Intended  to  make  the  order  show  the  fact  of 
the  coiulderati<m  of  the  specifications  of  er- 
ror, and  that  the  delay  was  by  c(Kuent  and 
application  o(  the  parties.  lAia  fiict  tbaf 
within  the  time  provided  by  the  statute  for 
considering  the  specifications  of  error  the 
parties  appeared  and  consented  to  a  consider* 
atlon  thereof  at  a  Uiter  time,  or  stipulated 
therefor,  might  have  been  slunni  bj  a  sepa- 
rate Jonmal  cmtiy  as  of  Oie  date  when  tlie 
parties  so  amswted  m  8tl4>ulated,  and  that 
tbe  time  for  rach  consideration  was  fixed  in 
CMnpUance  ttaMewitb,  and  tluMs  facts  might 
properly  hare  been  recited  In  the  order 
grantiiig  a  new  trial,  to  show  the  conrt^s  an* 
tbority  or  JnrisdicUon,  or  a  waiver  of  the 
parties  as  to  time. 

[1]  And  we  think  It  was  proper  to  amend 
the  order  so  Oiat  such  facts  might  appear 
therein,  either  at  or  after  the  term.  Scb. 
Dlst  T.  Western  Tube  Co.,  IS  Wya  SM,  80 
Pac.  166;  Oak  Hall  Clothing  Co.  t.  Bagl^, 
14T  N.  a  87,  00  8.  B.  648. 

[2]  The  fact  that  this  appeal  had  been  tak- 
en and  the  reoord  filed  in  Uiis  court  did  not 
deprive  tike  court  of  the  right  to  amend  the 
order  by  adding  tbe  Acts  aforesaid  so  as  to 
make  it  q)eak  the  truth  as  of  tlw  time  it 
was  made  and  entered.  2  Cye.  976;  16  0.  J. 
077:  Guernsey  v.  Miller,  80  N.  T.  181:  Bull 
V.  Int.  Power  Co.,  8«  N.  3.  Eq.  200.  03  Atl. 
86 ;  Kvamme  Barthell.  144  Iowa,  418,  118 
v.  W.  766,  31  U  R.  A.  (N.  S.)  207,  and  note. 

[S,4]  When  the  record  was  filed  In  this 
coort  the  amendment  aforesaid  had  not  beoi 
made,  and  the  clerk  properly  transmitted, 
with  the  record  previously  prepared,  a  cer- 
tlfled  copy  of  the  order  granting  a  new  trial 
as  originally  made  and  entered.  But  what- 
ever the  effect  of  the  later  order  amending 
tlM  one  found  in  the  record,  it  la  clearly 
jmiper  that  It  should  be  brought  4nto  tbe 
record  here  upon  the  application  of  a  party ; 
and  since  It  Is  not  required  that  the  pro- 
ceedings subsequent  to  the  filing  of  the  per- 
fected record  and  specifications  of  error  un- 
der the  appeal  disposed  of  by  granting  a 
new  trial  shall  be  autheuticated  by  the  cer- 
tificates of  the  Judge  and  clerk,  as  in  the 
case  of  the  original  record.  It  Is  not  neces- 
sary to  return  the  record  for  correction,  but, 


as  provided  by  our  rules  (rule  12,  104  Pac. 
xii),  the  omitted  part  may  be  made  a  part 
thereof  by  requiring  the  clerk  to  certify 
thereto  or  by  granting  leave  to  file  a  duly 
certified  copy  produced  by  a  party  applying 
therefor.  The  application  of  the  respondent 
will,  therefore,  be  granted,  and  the  certified 
copy  of  the  order  aforesaid  amending  the 
order  grantdng  a  new  trial,  and  of  the  ap- 
plication upon  which  it  was  made,  the  same 
having  been  produced  at  the  time  of  the 
hearing,  will  be  ordered  filed  as  part  of  the 
record  on  this  appeal. 

2.  The  question,  therefore,  of  the  trial 
court's  Jurisdiction  to  grant  a  new  trial 
when  its  order  therefor  was  made  and  en- 
tered Is  to  be  determined  upon  the  facts  now 
^own  Ify  the  record,  viz.  that  said  order 
was  made  after  the  expiration  of  20  days 
from  the  fillhg  of  plalntiffa  specifications  of 
error,  but  at  a  time  which,  within  said  20- 
day  period,  had  been  agreed  upon  and  fixed 
by  stipulation  of  the  i>artlea  in  open  court 
for  the  hearing  and  consideratl(Hi  of  such 
spedficatlons  of  error. 

In  discussing  this  question  of  Jurisdiction 
counsel  for  appellant  In  their  brief  call  at- 
tention to  and  cite  authority  in  sum>ort  of 
the  principle  that  all  requirements  of  the 
statute  for  taking  and  perfecting  an  appeal 
must  be  complied  with,  that  they  are  Juris- 
dictional, and  that  such  Jurisdiction  cannot 
be  conferred  by  consent.  Tbe  point  here, 
however,  Is  not  the  Jurisdiction  of  an  appeal 
or  that  of  an  appellate  court,  but  the  au- 
thority or  Jurisdiction  of  the  trial  court  to 
grant  a  new  trial.  It  Is  expressly  provided 
by  section  11  of  the  statute  aforesaid  that 
this  court  shall  not  acquire  jurisdiction  over 
a  cause  appealed  under  its  provisions  until 
the  record  on  appeal  Is  filed  with  the  derk 
of  fliis  court  And  it  does  not  app^  that 
any  record  for  an  an?eal  in  the  cause  was 
filed  In  this  court  until  November  12,  1917, 
following  the  filing  In  the  district  court,  on 
S^tember  24,  1017,  of  d^oidant's  notice 
of  appeal  from  the  order  granting  a  new 
trial,  and  the  filing  of  his  specifications  of 
error  on  November  8,  1917.  Hence  this 
court  had  not  acquired  Jurisdiction  of  the 
cause  when  the  order  of  September  14,  1917, 
was  made  and  mtered  granting  a  new  trial, 
but  all  the  Jurisdiction  that  remained  or  ex- 
isted in  any  court  at  that  time  was  In  the 
district  court. 

It  is  contended,  however,  that  the  provi- 
sions of  section  10,  requiring  the  district 
Judge,  within  15  days  after  receiving  the 
clerk's  notice  of  the  filing  of  the  specifica- 
tions of  error  on  an  ai^al,  to  consider 
them  and  review  the  record,  and  to  grant  a 
new  trial  if  he  shall  determine  that  the  ap- 
pellant Is  entitled  thereto,  and  that.  If  such 
Judge  shall  neglect  or  refuse  within  20  days 
after  such  specifications  are  filed  to  grant  a 
new  trial,  the  clerk  tfiaU  thereupon  trans- 


Digitized  by  Google 


436  FAOIFIO 

mlt  Oifl  xecord  and  qE>edflcatUHU  to  tba 
cletk  of  tbe  Snpreme  Coart,  ore  mandatotr 
In  effect  as  to  tbe  time  for  exerdsliig  tbe 
autborl^  ttiereby  given  to  grant  a  new  tri- 
al, and  tbat  aach  antbortty  ceana  npon  a 
Delect  or  refosal  to  grant  a  new  trial  wltb- 
In  tbe  said  3(Maj  period. 

These  provlaiona  do  not  merely  confer  or 
declare  an  autborlty  to  grant  a  new  trial; 
they  impose  upon  tbe  district  judge  tbe  duty 
to  review  tbe  record  and  omalder  tbe  sped- 
flcatlona  of  error,  and.  If  be  shall  determine 
tbat  tbe  appellant  Is  entitled  to  a  new  trial, 
then  to  grant  tbe  same.  And  tbey  Indicate, 
together  with  the  other  provisions,  tbat  tbe 
purpose  of  tbe  statute  was  not  oidy  to  fur- 
nish a  shorter  and  perhaps  more  easy  meth- 
od of  appeal  than  by  a  proceeding  in  error, 
but  also  to  expedite  ttie  flnal  disposition  of 
a  cause.  « 

[E]  The  statute  did  not  rqwal  tbe  provi- 
sions for  the  review  of  a  cause  npon  a  pro- 
ceeding In  error.  On  the  contrary,  It 
pressly  declares,  In  section  15,  that  the  di- 
rect appeal  la  provided  for  as  a  separate 
and  Independent  method  of  reviewing  dvll 
and  criminal  causes  In  addition  to  the  stat- 
utory provisions  for  reviewing  such  causes 
in  the  Supreme  Court  on  proceedings  In  er- 
ror. To  obtain  a  review  on  proceedings  in 
error  a  bill  of  receptions  is  often  necessary, 
whidi  requires  time  for  its  preparation, 
presentation,  and  allowance.  The  statute 
providing  for  a  so-called  direct  appeal  dis- 
penses with  the  necesslfy  ct  a  bill  of  excep- 
tions by  authorizing  a  transcript  of  the  tes- 
timony, certified  to  by  the  otSrlal  court  re- 
iwrter  as  true  and  correct,  to  be  Incorpo- 
rated In  the  record,  and  also  all  original 
motions,  d«nnrrers,  and  Instructions  given 
and  refused,  together  with  the*  pleadings, 
verdict  or  findings,  orders,  and  Judgment 
To  have  a  matter  considered  in  this  court 
on  a  proceeding  in  error  which  could  have 
been  properly  assigned  as  a  ground  for  new 
trial  in  the  court  below.  It  must  apprar  by 
btU  of  exceptions  that  tbe  same  was  pn^per* 
ly  so  presmted,  tbat  tbe  motion  was  over^ 
ruled,  and  an  aceptlon  resored  thereta 
Tlie  direct  appeal  statute  does  not  provide 
for  making  such  a  motlim,  but  substitutes 
therefor  qiedflcatlons  of  error  and  the  pro- 
visions afcnresald  for  a  consldevatios  thereof 
by  the  dlsbrict  court,  wlUiont,  however,  re- 
quiring tbe  record  of  any  decision  thereon 
unless  a  new  trial  be  granted.  That  is  to 
soy,  if  a  new  trial  la  not  granted  so  as  to 
retain  tbe  cause  in  the  district  court,  tbe 
spedficatlons  of  error  will  come  directly 
before  this  court  for  consideration  npon  the 
submission  ot  tbe  cause  here  upon  tbe  rec- 
ord. 

We  know,  fran  tbe  unwritten  history  of 
tbe  statute  in  question,  that  section  10  was 
not  originally  in  the  Ull  as  prepared  to  be 
Introduced  at  tbe  1017  session  of  the  Legis- 
lature, and  tbat  it  was  inserted  upon  a  sng- 
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gestttm  to  fbe  comstfttes  of  tbe  State  Bar 
Association  in  tStMXge  at  tbe  matter  tbat, 
since  the  cause  ml^t  not  come  before  tbe 
district  court  on  motlim  for  nair  trial,  that 
court  should  be  afforded  an  oppffftunlty  to 
examine  tbe  i^eciflcatloia  of  error  and 
grant  a  new  trial  If  tbe  aivellant  abould 
be  found  entitled  tbmto.  It  was  tbongbt 
that  snch  procedure  wonld  not  oidy  afford 
tbs  trial  court  an  tnipntunlty  to  discovar 
and  correct  its  own  error.  If  any  bad  been 
committed,  but  ml^  also  in  some  cases 
prevent  a  delay  In  the  final  disposition  (rf 
the  cause.  And  the  obvious  reason  tor  fix- 
ing a  time  for  sncb  om^eration  by  the 
trial  court  was  to  prevent  tbe  provision 
ther^or  itself  causing  unnecessary  or  nn- 
reasonaUe  dday.  And  to  further  pnnnote 
the  purpose  aforesaid,  while  provldlnig  for  a 
review  of  the  record  1^  the  txial  court  vp- 
on  the  specifications  of  error.  It  is  also  pro- 
vided that  an  appeal  may  l)e  taken  from  an 
order  granting  a  new  trial,  and  upon  the 
same  record  as  to  the  proceedings  prior  to 
sncb  order.  But  If  the  limitation  as  to  the 
time  ^wdfled  for  sudti  review  by  the  district 
court  or  Judge  should  be  held  msndatory 
to  the  extoit  of  exdudlng  vr  debarring  tbe 
right  to  waive  It,  the  purpose  of  tbe  statute 
to  hasten  flnal  dlqiosltlon  might  be  defeated 
in  some  cases,  while  a  construction  allowing 
tbe  time  limitation  to  be  waived  cannot  ma- 
terially interfere  with  snch  purpose,  since 
the  respondoit  on  an  appeal  from  the  Judg- 
ment may  appeal  directly  from  an  order 
granting  a  new  triaL 

it]  An  affirmative  statutory  inrovlslon  re- 
lating to  the  time  or  manner  of  performing 
official  acts  unlimited  or  unqualified  by  neg- 
ative words  is  generally  considered  as  di- 
rectory rather  than  mandatory,  thon^  it 
is  a  qoestlDn  of  tntentloD,  to  be  ascertained 
from  a  consideration  of  tbe  oitlre  act.  Ita 
nature  and  object,  and  the  consequraces 
that  might  result  from  construing  It  <me 
way  or  the  other.  Lewis'  Sutherland  on 
Stat.  Const  (2d  Ed.)  $  610;  86  Cyc  11S7. 
And  with  reference  to  courts  of  record  or 
general  Jurisdiction,  a  statute  limiting  the 
time  for  a  decision  or  Judgmrat  has  fre- 
quoitly  beoi  hdd  to  be  directory  only.  Qo- 
mer  t.  Cbaffe,  5  Colo.  888;  Vermule  v. 
Shaw,  4  Cal.  214;  Board  v.  Murray,  44  Cat 
228;  ICcQulUan  Donahue.  48  Cal.  167; 
Bawson  V.  Parsons,  6  MldL  401 ;  James  v. 
West,  67  Ohio  St  28.  66  N.  B.  156.  So  a 
requirement  that  i^lnions  shall  in  all  cases 
be  filed  before  Jndgmoit  prmumnced  was 
hdd  directory.  Fraser  r.  Wlltey,  2  71a.  118. 
Tbe  Olilo  case  dted  holds  a  statute  requir- 
ing tbat  any  cause  sulmiitted  on  motion  or 
dnnurrer  shall  be  determined  within  90 
days  after  such  submission,  to  be  directory 
merely,  and  tbat  It  did  not  derive  tbe  court 
of  Jurisdiction.  Tbe  court  said  Uiat  the 
object  was  to  secure  speedy  action,  and  that 
to  take  away  Jurisdiction  would  cause  i» 
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tolerable  deUy.  And  In  the  Mlddgan  case 
dtsd  a  Btatnte  wss  held  directory  which  re- 
quired a  drcuit  judge  trying  a  canae  to  give 
his  decision  on  or  before  the  first  day  ot  the 
mcceedlng  term.  In  the  Colorado  case  a 
statute  reooiring  a  motion  for  new  trial  to 
be  filed  and  a  decision  thereon  made  at  the 
ame  term  the  findings  are  made  or  verdict 
returned  was  held  to  be  directory  so  far 
as  it  required  the  action  of  the  court  to  be 
performed  within  a  specified  time. 

Tbwe  are  no  negative  words  In  the  stat* 
ute  under  consideration,  tuiless  the  provi< 
sion  for  transmitting  the  record  to  this 
court  upon  the  neglect  or  refusal  of  the  dis- 
trict court  to  grant  a  new  trial  within  the 
2a-day  period  is  to  be  given  that  effect 
But  It  is  unnecessary  to  construe  the  provi- 
sion under  conslderstion  as  merely  direc- 
tory to  sustain  its  Inrisdietion  to  grant  a 
new  trial  under  flte  circumstances  of  this 
cose  after  the  eziAration  of  the  20-day  pe- 
riod, and  we  do  not  determine  the  ^ect 
the  limitation  generally. 

[7]  If  it  is  sttlfject  to  waiver,  it  was  dear^ 
ly  waived  in  this  case;  for  the  postpone- 
ment was  by  stipulation  of  the  parties  In 
open  court  And  we  think  it  may  be  waiv- 
ed, and  that  when  the  time  Is  extended  by 
coDsent  amounting  to  a  waiver  the  record 
may  properly  be  retained  In  the  district 
court  until  the  expiration  of  the  time  as  so 
extended,  so  that  If  a  new  trial  is  granted 
within  that  time  the  record  will  then  be  re- 
tained for  further  proceedings  as  provided 
in  the  statute. 

[I]  And  an  appeal  may  be  taken  from  the 
order  granting  a  new  trial  as  provided  in 
the  section  the  same  as  If  the  order  had 
been  made  within  the  20-day  period,  though 
the  time  therefor  will  be  determined  by  the 
date  of  the  entry  of  such  order.  This,  in 
oar  q;>inlon,  Is  in  accord  with  the  purpose 
of  the  provision,  and  not  Inconsistent  with 
Its  language  as  relating  to  a  court  of  gen- 
eral Jurisdiction  possesdng  inherent  power 
to  grant  a  new  trial,  except  as  limited  or 
regulated  by  statute.  See  1  Black  on  Judg. 
i  297;  20  R.  0.  L.  218,  219;  14  Bncy.  PI. 
&  Pr.  032;  De  VaU  v.  De  Vall,  60  Or.  493. 
U8  Pac.  843,  120  Pac.  13,  40  L.  E.  A.  (N. 
S.)  291,  and  note,  Ann.  Cas.  1014A,  400,  and 
note;  t^^nnan  v.  Furman,  163  N.  Y.  309,  47 
N.  B.  677,  60  Am.  St.  Rep.  629;  Hensley  v. 
Davidson  Bros.  Co^  186  Iowa,  106,  112  N. 
W.  227,  14  Ann.  Cas.  62,  and  note  page  66; 
Nlles  v.  Parks.  49  Ohio  St  370,  34  N.  E. 
735;  Brenztnger  v.  Am.  Exch.  Bank,  19 
Ohio  Clr.  Ct.  B.  536;  Tolland  v.  WUcox,  17 
Neb.  46,  22  N.  W.  71.  And  that  a  limitation 
upon  the  time  for  granting  a  new  trial  may 
be  waived  is  sustained  by  abundant  author- 
ity. Second  Natl.  Bank  v.  Smith,  118  Wis. 
18.  04  N.  W.  664;  Ward  v.  Smith,  166  Wis. 
342,  165  N.  W.  299;  Gribble  v.  Llvermorei, 
B4  Hinn.  396,  67  N.  W.  213;  Myers  v.  Staf- 
ford, 114  N.  a  281,  19  &  K  282;  Shlpp  r. 


SheMnn.  IBS  Ala.  QS8.  69  South.  102;  Smldt 
T.  rmird  Dlst  Court,  28  Utah,  802,  64  Pac. 
869:  Houston  Saaigerbond  v.  Dunn,  41  lex. 
Civ.  An*.  976,  02  8.  W.  429;  Kdiely  t.  St. 
Hy.  Co..  lOB  Ga.  668,  29  S.  E.  712;  and  see 
Mayer  v.  Friedman,  44  App^  Dlv.  618,  60 
N.  T.  Supp.  969,  holding  Oat  Uie  statutory 
time  for  a  dedslon  a  Justice  of  the  mu- 
nicipal court  of  dty  of  New  York  may  be 
extmded  by  writtoi  stipulation ;  and  Skaar 
V.  Eppeland,  86  N.  D.  116,  150  S.  W.  707. 
deciding  tbat  where  a  motion  for  a  new 
trial  is  duly  noUced,  to  be  heard  within  the 
six-months  period  allowed  for  appeal,  and 
final  bearing  is  postponed  by  consent  of  the 
parties  or  delay  of  the  court  in  deciding  the 
motion,  the  final  diaracter  ot  the  Judgment 
Is  suspended  so  as  to  keep  the  action  pend- 
li^  and  subject  to  dedslon  on  the  motitm, 
under  a  statute  providing  tbat  an  action  is 
deemed  to  be  pmdlng  until  final  determina- 
tion on  appeal  or  nntll  the  time  for  appeal 
has  passed. 

The  Wisconsin  statute  (Rev.  St  1888,  | 
2878.  as  amended  by  Laws  1001,  c.  100,  8  1) 
declared  that  a  motion  for  new  trial  upon 
the  Judge's  minutes  "can  only  be  heard  at 
the  same  term  at  which  tho  trial  was  had," 
and  tbat  "if  sudt  motion  be  made,  but  not 
dedded  during  sudi  term,  it  shall  be  taken 
as  overruled."  In  the  case  of  Bank  v. 
Smith,  snpra,  the  court  said: 

"Wfl  are  unable  to  agree  with  the  conteotion 
that  the  proviaitm  Is  mandatory  or  jurisdictional 
in  the  sense  that  the  parties  may  not  waive  Its 
reqnlruDeots.  Its  object  evidenUr  is  to  protect 
the  parties  to  the  actioQ,  not  the  public,  to 
expedite  businesa,  and  to  insure  an  appellant 
against  difficulties  or  embarrassments  likely  to 
result  from  inaction  or  neglect  by  tb«  trial  court. 
Were  public  policy  or  interests  involved,  the 
question  voald  be  quite  different,  but.  where 
sudi  a  i»ovision  is  imposed  simply  for  the  ben- 
efit ot  the'  parties,  the  prin^ile  Is  well  settled 
that  Its  benefits  may  be  waived  by  those  partiea 
if  they  choose.". 

3.  A]^nant  farther  cfmtends  that  the  or- 
der granting  a  new  trial  Is  erroneous  upon 
t^e  pleadings  and  evidence  In  the  case.  The 
action  was  brought  by  the  plaintiff,  Allen,  for 
an  Injunction  to  restrain  the  defendant,  Lew- 
is, from  constructing  a  finme  and  ditch  upon 
certain  land  of  the  plaintiff,  and  for  damages 
for  trespassing  upon  the  land  In  pr^Mring 
tot  and  commendng  the  construction  of  the 
flume.  The  action  was  commenced  on  April 
28,  1917,  and  a  temporary  restraining  wder 
was  Issued  on  that  date. 

The  petition  alleges  plaintiff's  ownership 
and  possession  of  the  land ;  that  on  ot  about 
April  27. 1917,  the  defendant  entered  thereon, 
and  wrongfolly,  unlawfully,  and  mallclotis- 
ly  carried  thereon  timber  and  lumber,  and 
commenced  the  erection  of  a  fltune  on  the 
land,  threatening  to  continue  the  work,  and 
to  ^  a  ditch  across  the  land;  and  that 
plaintiff  was  damaged  thereby  in  the  sum  of 
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9500.  The  answer  contains  four  defenses, 
separately  stated  and  numbered.  The  flrst 
Is  a  general  denial  of  the  allegations  of  the 
petition.  The  second  alleges  that  defendant 
is  the  owner  and  in  possession  of  a  certain 
described  tract  of  land ;  that  on  or  about 
the  year  1906,  before  the  plaintiff  had  acquir- 
ed the  land  claimed  by  him,  and  more  than' 
10  years  before  the  commencement  of  the 
action,  the  defendant  constructed  the  ditch 
and  flume  referred  to  in  the  petition  with  the 
Icnowledge,  acquiescence,  and  consent  of  the 
then  owner  of  plaintiffs  said  land,  and  ever 
since  omtinuously  used  the  same  for  the  ir- 
rigation of  the  land  owned  by  him,  until  said 
ditch  and  flume  were  wrongfully  destroyed 
by  plaintiff  In  April,  1917;  that  the  plalntiif 
purchased  his  land  In  April,  1915,  with 
knowledge  of  the  defendant's  ownership  of 
the  ditch  and  flume,  and  charged  with  no- 
tice and  knowledge  of  defendant's  right  of 
way  for  the  same  across  said  land,  estopping 
the  plaintiff  from  claiming  any  right  against 
defendant's  use  and  [wssesslMi  of  the  ditch 
and  flume.  The  third  defense  alleges  that  for 
more  than  10  years  preceding  the  commence- 
meat  of  the  action  the  defendant  was  in  open, 
notorious,  and  exclusive  possession  of  the 
ditch  and  flume  and  the  right  of  way  there- 
for. 

The  fourth  defense  is  also  pleaded  as  a 
cross-petition.  It  alleges  that  more  than  10 
years  before  the  commencement  of  the  ac- 
tion the  defendant  was,  and  had  continued  to 
be,  the  legal  owner  of  a  certain  described 
tract  of  land  (the  same  as  described  in  the 
second  defense) ;  that  Immediately  after  ec- 
qalrlng  the  land  be  inclosed  It  viith  a  sub- 
stantial wire  fence,  constructing  It  between 
his  land  and  that  of  the  plaintiff  more  than 
10  years  before  the  commencement  of  the  ac- 
tion, upon  a  line  agreed  upon  by  defendant 
and  the  then  owner  of  plaintlfTs  land,  as  the 
division  line  between  the  two  tracts,  and  that 
said  fence  was  maintained  by  defendant  until 
shortly  before  the  commencement  of  this  ac- 
tion; that  on  or  about  1906,  with  the  cou- 
s^t  of  the  then  owner  of  plaintiff's  land, 
and  at  an  expense  of  about  $700,  and  with 
the  consent,  knowledge,  and  acquiescence  of 
the  then  owner  of  the  land  described  in  the 
petition,  defendant's  said  ditch  and  flume 
were  constructed  within  the  lines  of  his  said 
Inclosure,  and  thereafter  continuously  used 
for  the  Irrigation  of  his  land  until  shortly 
before  this  action  was  commenced;  that 
plaintiff  acquired  his  land  in  April,  1915, 
having  then  notice  and  knowledge  of  said 
fence,  ditch,  and  flume;  that  shortly  prior  to 
April  28.  1917,  the  plaintiff  wrongfully  and 
unlawfully  tore  down  and  destroyed  the 
fence,  ditch,  and  flume,  and  removed  the 
fence  about  60  feet  upon  the  premises  of  de- 
fendant, thereby  placing  the  ditch  and  flume 
outside  defendant's  inclusnre;  that  defend- 
ant has  valuable  crops  of  hay  and  grain 
growing  upon  his  land,  aud  has  no  other 


means  of  Irrigating  the  same.  After  alleg- 
ing other  facts  relating  to  the  damage  caused 
by  the  destruction  of  the  ditch  and  flume, 
and  perhaps  the  removal  of  the  fence  also, 
judgment  Is  asked  by  the  cross-petition  for 
the  amount  of  the  damages  alleged,  that  the 
temporary  restraining  order  be  dissolved, 
and  the  plaintiff  enjoined  from  entering  upon 
the  right  of  way  for  the  ditch  and  flome, 
and  from  interfering  with  defendant's  right 
thereto  or  his  use  and  possession  there<rf; 
also  that  the  line  upon  which  the  division 
fence  was  originally  constructed  be  decreed 
to  be  the  true  dlvIsl(Hi  line  between  the  lands 
of  plaintiff  and  defendant,  and  that  plaintiff 
be  required  to  tear  down  and  remove  the 
fence  wrongfully  constructed  by  him  on  the 
land  of  defendant,  and  reconstruct  it  upon 
the  line  where  It  was  originally  constructed. 

Plaintiff,  by  reply  filed,  denies  each  and 
every  allegation  of  the  defenses  set  up  In  the 
answer;  and  for  further  reply  alleges  that 
each  and  all  of  the  defenses  and  the  cross- 
petition  are  iKirred  by  a  former  adjudication 
In  an  action  In  said  district  court  Instituted 
on  September  30.  1916,  by  said  Allen,  the 
plaintiff  herein,  against  said  I>wls,  the  de* 
fendant  herein,  and  decided  by  judgment  ren- 
dered on  February  7,  1917,  In  favor  of  the 
plaintiff,  the  reply  setting  out  the  pleadings 
and  Judgment  in  said  action,  and  alleging 
that  the  Judgment  was  rendered  upoo  evi- 
dence introduced  by  the  plalntifF  aod  defend- 
ant, respectively. 

The  evidence  shows  that  plaintiff  and  de- 
fendant owned  adjoining  tracts  of  land,  the 
plaintiff's  land  lying  east  and  the  defendant's 
land  west  of  the  dividing  line;  that  defend- 
ant acquired  his  land  by  homestead  entry  in 
1906,  making  final  proof  and  receiving  pat- 
ent in  1912 ;  that  in  1906  he  constructed  a 
fence  upon  what  he  then  believed  to  be  the 
east  boundary  line  of  his  land,  but  in  fact 
the  fence  was  built  upon  plaintiff's  land 
about  60  feet  east  of  the  boundary  line  be- 
tween the  two  tracts,  thereby  bringing  with- 
in defendant's  inclosore  that  part  of  plain- 
tlfTs land  lying  west  at  the  fence  and  north 
of  a  river  which,  running  in  a  northwester- 
ly direction,  crosses  the  land  near  the  south- 
west corner  thereof;  that  in  the  same  year 
the  defendant  built  a  flume  across  the  river, 
and  for  some  distance  north  of  It,  dbout  300 
feet,  and  a  ditch  connecting  therewith,  the 
flume  and  ditch  north  of  the  river  being  con- 
structed close  to  and  along  the  west  side  of 
said  fence,  and  within  defendant's  inclosure 
at  that  time,  though  not  up<m  his  land  but 
upon  said  adjoining  tract;  the  flume  and 
ditch  having  been  constructed  for  the  pur- 
pose of  conducting  water  upon  defendant's 
laud  for  the  irrigation  thereof,  and  so  us- 
ed until  the  destruction  of  that  part  of  the 
flume  north  of  the  river  In  April,  1917,  by 
the  plaintiff,  who  had  acquired  title  to  his 
land  la  1915.  It  also  appears  that  prior  to  the 
said  destruction  of  the  flume  the  plalntur 
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had  bollt  a  tence  upon  the  tme  bwndary  line 
between  his  land  and  that  of  the  def^dant, 
and  the  evidence  seems  to  pennU;  the  tnfer- 
•  ence  that  It  may  have  takoi  the  place  as  a 
division  fence  ot  the  one  formerly  built  by 
the  defendant,  and  that  the  latter  may  have 
been  removed,  though  the  fact  whether  or 
not  It  had  been  removed  ts  not  definitely 
diown.  After  the  destruction  ot  the  flume 
the  defendant  went  upon  the  land  of  plaintiff 
to  reoHistract  it.  and  his  acts  in  that  con- 
nection resulted  In  the  tvlnglng  (tf  this  ac- 
tion. The  defendant  did  not  Introduce  or 
offer  any  evidence  to  estaUlsb  the  aver- 
ments of  his  cross-petition  rating  to  his 
fence.  Tbe  ftuAs  aforesaid  concerning  that 
fence  were  brought  oat  on  plalntUTs  cioas-ex- 
amlnatlon  of  the  def«Ddant  and  by  the  testi- 
mony of  the  plaintiff  on  rebuttal,  the  latter 
also  referring  to  the  fact  that  another  tmce 
had  been  constructed  1^  the  platntig  on  the 
pr<^)er  boundary  line. 

To  maintaiii  hla  alleged  rt^t  to  the  oon- 
tinned  use  and  possesdrai  of  the  dltdi  and 
flame  where  it  had  been  located  and  built 
the  defendant  testified  that  before  building 
the  same  he  went  to  see  Mr.  Douglas,  then 
the  owner  of  the  land  now  helongli^  to 
plaintiff,  and  told  him  that  he  wanted  to 
coaistmct  a  dltdi  across  "this  land,"  and 
would  have  to  cross  him,  and  asked  him  "if 
be  had  any  objections  to  his  building  the 
ditch  across  his  land,"  and  that  he  said, 
"No:  build  the  dttdi  where  It  Is  nmveni* 
eDt;"  that,  based  on  that  consent,  he  went 
ahead  and  built  the  ditch,  expending  for  that 
porpoee  about  $700;  that  there  was  about 
300  feet  of  flum^  and  from  Oiat  a  dike  dear 
across  the  land.  He  further  testified  that, 
daring  all  the  time  he  had  used  the  dltdi 
and  flume^  nMtber  Mr.  Doa^as,  who  died 
about  1906  or  1900,  nor  any  subsequoit  own- 
er of  the  land,  made  any  objection  to  said 
use.  by  him,  until  the  spring  of  1917,  when 
the  plaintiff  tore  down  the  flame,  and  "threw 
it  over  the  fence  onto  my  own  laild" ;  that, 
relying  on  such  consent,  he  also  cleared, 
plowed,  and  seeded  about  85  acres  of  his 
land. 

On  cross-examiaatlon  he  was  asked  several 
questions  concerning  his  testimony  In  the 
former  actloa  mentioned  In  the  reply.  The 
form  of  some  of  the  questions  seems  to  Indi- 
cate that  their  object,  In  part  at  least,  was 
to  show  by  what  the  defendant  had  tratlfied 
to  In  the  former  action  that  the  title  to  tlie 
ground  upon  whidtt  the  part  of  the  ditch 
and  flume  here  In  controversy  was  located 
was  in  dlqiu^  and  an  Issue  In  that  action. 
Tbe  testimony  is  also  and  we  think  more  Im- 
pcxrtant  upon  another  point  In  the  case.  The 
other  action,  as  shown  by  the  pleadings  in- 
troduced in  evidence  on  the  trial  of  this  case, 
was  brought  by  the  plaintiff,  Allen,  on  Sep- 
tember 30,  1916,  against  the  d^endant,  Lew- 
la,  to  recover  damages  for  an  alleged  tres- 
pass upcHi  plaintiff's  land  by  wrongfully  en- 


tering thereon  <ai  or  about  September  6, 
1916,  and  cutting  and  removing  hay  and  al- 
fklfa  seed  growhig  thoeon.  The  answer 
was  a  goieral  dmlal.  The  allegations  of  the 
petition  as  to  the  trespass  complained  of 
were  not  oou&ied  to  the  strip  of  ground  ly- 
ing west  of  the  boiuidBzy  or  division  fence 
built  1^  the  defendant  and  crossed  by  the 
ditch  and  flume,  and  at  <me  time  within  the 
defendant's  Inclosure;  but  after  describing 
certain  land.  Including  the  tract  adjf^lng 
defendant's  land,  and  alleging  that  it  was 
owned  by  i^alntlff  and  in  his  poeseasion,  it 
allied  a  wrongful  entry  thereon  by  defend- 
ant, and  the  cutting  and  removal  of  the  hay 
and  alfalfa  seed  growing  thereon  and  bdmg^ 
Ing  to  the  plaintiff.  Tb»  evidence  in  tUs 
case,  however,  tends  to  idiow  that  the  alleg- 
ed wrongful  acts  complained  of  In  the  former 
action  occurred  uptm  that  part  of  plalntUTs 
land  involved  In  this  action,  via.  the  part  im- 
mediately adjoining  defendant'a  land  on  the 
east,  and  lying  west  of  the  fence  that  had 
been  built  by  d^endant,  and  upon  or  acroae 
which  he  had  craistructed  his  ditdi  and  flumes 
and  it  may  be  conceded  that  the  evidence 
is  suffident  to  show  that  fact,  If  material 
and  competent.  The  judgment  in  said  form- 
er action  recites  that  the  cause  was  tried  to 
the  court,  that  witnesses  on  the  part  of  plain* 
tiff  and  defendant  were  sworn  and  examin- 
ed, that  the  court  fbund  in  favor  of  the 
l^Udntlff.  and  that  ha  was  entitled  to  damages 
in  the  sum  ftf  fSO,  and  it  was  ordered  that 
the  pUdntlff  recover  that  amount  and  costs. 

Having  thus  stated  the  Issues  in  the  form- 
er action,  as  shown  by  the  pleadings  there- 
in, and  that  there  Is  evidence  here  showing 
upon  what  part  of  plaintiff's  land  the  tres^ 
pass  occurred,  we  revert  to  the  testimony 
of  the  defendant  in  this  case  upon  cross- 
examination.  We  quote  from  the  record  that 
part  of  It  deemed  most  important  to  be  con- 
sidered in  determining  the  questions  pre* 
seated  by  this  appeal  from  the  order  grant- 
ing a  new  trial: 

"Q.  Xonr  flume  is  located  on  Allen's  land? 
A.  Xes,  sir.  Q.  Your  dibA  is  on  Alien's  land, 
Is  it  not?  A.  Yes,  sir.  *  *  *  Q.  Was  the 
ditcb  and  flume  within  the  Indosure  that  you 

claimed?  A.  Not  all  of  it.  •  *  •  Q.  Was  tlie 
flume  within  tbe  inclosure?  A.  At  one  time  it 
was.  Q.  Was  the  ditch  on  tbe  north  side  of  the 
rirer  within  the  inclosure?  A,  Yes,  sir.  Q. 
Where  was  the  fence  that  ineloeed  this  ditch? 
A.  The  fence  was  on  the  east  side  of  the  ditch 
along  tbe  bank.  Q.  Tliat  was  also  true  ol  the 
flume,  was  it  not?  A.  Yes,  sir.  •  ♦  •  Q. 
Now.  Mr.  Lewis,  is  this  the  same  idoitical  fence 
that  you  testified  to  being  on  the  boundary  line 
between  you  and  Mr.  Allen  in  the  foroier  action 
wherein  you  were  defendant  and  Mr.  Allen  was 
plaintiff,  being  case  No.  118?  A.  The  fence 
wasn't  on  the  boundary  line.  This  is  the  same 
fence.  Q.  It  wasn't  on  the  boundary  line?  A. 
No,  sir.  Q.  Did  you  testify  in  that  action.  No. 
118,  the  case  referred  to,  that  you  bailt  that 
fence  on  the  boundary  line  as  you  thought  it? 
A.  I  built  the  fence.  *  *  *  Q,  Did  yoa  teati- 
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ty  in  tbat  action,  being  case  No.  118,  ttiat  you 
thought  that  yon  were  Iniilding  this  fence  on 
the  line  at  the  time  yoa  built  it?  A.  Yes,  sir. 
Q.  Tben.  at  the  time  you  built  the  ditch,  you, 
of  course,  thought  that  yoa  were  building  it 
on  your  own  land?  A.  Which  ditch  do  you 
mean?  Q.  The  ditch  north  of  the  river.  A. 
Yes,  air.  Q.  And  you  thought  when  you  built 
the  flume,  it  being  west  of  the  fence,  that  you 
thought  that  it  WBB  on  your  own  land,  did  yon 
not?  A.  Yes.  air.  •  •  •  Q.  Now.  Mr.  ]>wl8, 
you  thought  that  that  flume  and  ditc^  was  on 
your  own  land,  and  thought  that  fence  you 
built  waa  the  boundary  line  up  until  the  time 
of  this  prior  action,  case  No.  118,  up  to  tbe 
trial  of  that  case,  did  you  not?  A.  What  flume 
and  ditch?  The  Court:  Anawer  the  question. 
You  know  what  flume  and  ditch  he  is  talking 
about.  A.  On  the  north  aide  the  river;  yes, 
air.  *  *  *  Q.  Now,  Mr.  Lewis,  yon  are 
claiming  In  this  rait  ibe  right  to  the  possession 
of  this  land  toe  the  purpose  of  a  flume  and  ditch 
because  you  have  used  it  for  a  number  of  years 
without  objection,  are  yon  not?  In  otiier  words, 
you  are  claiming  it  becausa  of  your  adrraae  pM- 
sesslon?   A.  Yea,  sir.** 

The  court  sustained  objections  to  qnes- 
tloDS  inquiring  if  defendant's  claim  of  ad- 
verse possession  was  presented  by-  tbe  evi- 
dence In  the  former  suit  and  if  the  witness 
testified  therein  relating  to  such  possession. 
The  court  also  sustained  an  objection  to  a 
questi<m  asking  if  the  witness  did  not  testify 
in  the  former  action  that  the  only  agree- 
ment or  conversation  be  had  wltb  Mr.  Dong- 
las  related  to  the  bnllding  of  tbe  fience. 

The  plaintiff,  Alloi,  and  another  witness 
were  caUed  on  tebnttal,  apparently  for  tbe 
purpose  of  showing  that  defendant's  Tlgbt 
to  the  possession  of  tbe  land  upon  which 
tbe  dltdi  and  flnme  were  located  was  an  Is- 
sue and  adjudicated  in  the  former  action. 
And  the  plaintiff  testified  that  on  the  trial 
of  that  action  the  defendant  claimed  all 
tbe  land  wost  of  his  fence  for  the  reason 
that  he  had  held  It  a  number  of  years  by 
adverse  possesalML  He  teattfled  further  to 
the  following :  That  when  tbe  defendant,  as 
a  witness  on  the  trial  of  the  former  action, 
was  asked  by  his  counsel  If  Hr.  Douglas  had 
given  blm  permlssiou  to  build  tbe  fence,  be 
stated  that  *'Mt.  Douglas  was  satlsfled  with 
It,  let  blm  put  It  thev";  and  that  on  cross- 
examination,  when  asked  what  his  agrees 
ment  with  Mr.  Douglas  was,  he  stated  that 
Mr.  Douglas  bad  aeea  blm  put  the  fence 
there  and  didn't  say  anything  about  It;  and 
that,  when  aifked  If  that  was  all  tbe  con- 
versation be  had  wlUi  Dou^as  about  the 
possession  of  the  land,  the  defendant  an- 
swered that  that  was  all  the  conversation 
they  had*  and  that  the  defendant  said,  when 
so  testifying  In  tbe  former  action,  that  be 
thought  be  was  building  the  fence  <hi  the 
boundary  line.  The  other  witness  testified 
sulntanthilly  to  tbe  same  facts,  and  stated 
that  the  question,  of  the  boundary  line  was 
brought  up  tn  that  action,  and  ttie  defend- 
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The  court's  conclusions  of  fact  and  of  law 
were  stated  separately.  Tbe  findings  of  tact 
included  the  following:  That  In  1900  Ed- 
ward Douglas,  who  Ouax  owned  the  land 
upon  which  defendant's  dltdi  and  fitune  was 
constructed,  gave  the  defendant  his  oral 
permission  and  consent  to  the  construction 
tbere<tf  across  bis  said  land,  whereupon  the 
defendant,  relying  upon  said  consent  and  li- 
cense, constructed  said  ditch  and  flume  at  an 
expense  of  $500  to  $700,  and  thereafter  con- 
tluued  to  use  the  sanie  for  the  irrigation  of 
his  land  during  each  Irrigating  season  until 
the  spring  of  1917,  a  period  of  more  than  10 
years;  that  defendant's  use  and  occupation 
of  the  ditch  and  flume  and  the  right  of  way 
therefor  was  open,  notorious,  continuous,  and 
adverse  during  all  of  said  i>erlod  since  the 
year  1906,  as  against  said  Douglas  and  his 
successors  In  Interest ;  that  in  April,  1917,  the 
plaintiff  wrongfully  destroyed  the  fliuie;  that 
In  a  former  action  tbe  plaintiff  recovered 
judgment  against  defendant  for  $50  and 
costs  for  certain  alfalfa  and  alfalfa  seed 
wrongfully  taken  and  appropriated  by  de- 
fendant from  said  land.  In  the  action  set 
forth  in  plalntlfTs  reply;  that  defendant  was 
damaged  In-  the  sum  of  $50  by  plaintUTs 
wrongful  act  In  destroying  the  flume;  that 
the  court  finds  generally  for  the  defendant 
on  the  issues  Joined  herein,  "except  as  to  all 
matters  pleaded  by  said  defendant  with  ref- 
erence to  a  so-called  line  fence  and  adverse 
possession  on  account  thereof,  on  which  Issue 
defendant  offered  no  evidence,  and  the  court 
finds  said  issue  against  said  defendant" 

It  was  found  as  conclusions  of  law:  (1) 
That  by  defendant's  entry  on  the  land  of 
Douglas,  and  the  expenditure  of  money  In 
constructing  tbe  ditch  and  fiume,  tbe  parol 
license  became  and  was  fully  executed,  and 
thereafter  Irrevocable,  so  long  as  tbe  use  of 
tbe  ditch  and  flume  Is  necessary  for  irrigat- 
ing defendant's  land;  ^  that  defoidant'a 
open,  continuous,  notwlous,  and  adverse  us- 
er of  the  ditch  and  flnme  he  has  obtained 
title  to  the  right  of  way  therefor  by  adverse 
naer;  (3)  that  he  la  entitled  to  tbe  excluslTe 
use  and  occupation  of  the  land  necessary 
for  the  ditch  and  finm^  during  eadi  irrigat- 
ing season,  and  tbe  rifl^t  to  eatex  upw  tlie 
land  of  plaintiff  for  the  purpose  of  rebidld- 
ing  the  flume  and  repairing  and  molntalD- 
1ns  It  and  the  ditch;  (4)  that  the  proceedings 
and  Judgment  In  the  former  action  between, 
the  parties  was  not  res  Judicata  of  the  issaes 
In  this  action;  (S)  that'  tbe  temporary  In- 
junction was  wrongly  issued  and  ought  to 
be  dissolved;  (0)  tluit  plaintiff,  as  successor 
In  Interest  to  the  title  of  said  Douglas,  ac- 
cepted the  same,  charged  with  a  ri^t  of 
way  toe  defendants  ditch  and  flnme;  (7> 
that  defendant  Is  entitled  to  a  decree  in  ac- 
cordance with  tbe  findings  ot  fact  and  law. 
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aod  to  an  liiJunctl<Hi  restraining  tbe  plain- 
tiff from  interfra-ing  with  said  ditch  and 
fluma  Thereupon  the  temporary  Injunction 
was  ordered  dissolved,  defendant's  title  to 
the  right  of  way  quieted  and  conflrmed,  and 
plaintiff  was  rajoined  and  restrained  from 
Interfering  therewith,  and  defendant  was. 
given  judgment  for  $50,  bis  said  damages, 
and  costs. 

The  spedflcatlons  of  error  on  plaintiCTa 
appeal  from  the  judgment  challenged  the 
findings  and  judgment  as  contrary  to  law 
and  not  sustained  by  sufficient  evidence,  and 
fpe<4flcally  each  coucluslon  of  law  and  most 
of  the  rulings  on  the  admission  and  exclu- 
sion of  evidence  as  error.  The  order  grant- 
ing a  new  trial  from  which  the  present  ap- 
peal is  taken  assigns  no  specific  reasons 
tberefor;  it  recites  merely  that  having  con- 
sidered the  spedflcatlona  of  error,  and  read 
the  record  and  briefs,  and  heard  the  argu- 
ments of  counsel,  the  court  finds  that  the 
plaintiff  is  entitled  to  a  new  trial,  and  there- 
upon directs  that  the  cause  be  tried  de 
novo.  But  counsel  have  assumed  that  the 
ground  upon  which  a  new  trial  was  ordered 
vas  or  may  have  been  that  the  court  had 
erred  either  In  tbe  exclusion  of  evidence  of- 
fered by  the  plaintiff  upon  the  Issue  of  res 
judicata,  or  in  the  conclusion  of  law  that 
the  judgment  in  the  former  action  was  not 
res  Judicata  of  the  Issues  in  this  case.  Ap- 
pellant's counsel,  supposing  that  to  have 
been  the  ground  upon  which  the  court  act- 
ed, while  disclaiming  any  knowledge  con- 
cerning it,  have  confined  their  argument  to 
a  discussion  of  the  Issue  of  former  adjudi- 
cation raised  by  the  r^ly,  aside  from  a 
statement  of  the  principles  relied  on  to  sus- 
tain defendant's  allied  right  to  maintain 
tbe  ditch  and  flume  where  it  was  construct- 
ed under  a  parol  license,  and  they  contend 
that  the  doctriae  of  res  judicata  is  Inappli- 
cable to  the  facts  In  this  case.  Counsel  for 
plaintiff  and  appellee,  on  the  other  band, 
states  that  the  new  trial  was  granted  upon 
the  Issue  of  res  judicata,  and  contends  that 
tbe  i^ntlff  was  entitled  to  a  new  trial  be- 
cause of  error  upon  that  issue.  But  what- 
ever the  Information  or  supposition  of  coun- 
sel as  to  the  ground  Inducing  the  district 
court  to  grant  a  new  trial,  since  the  record 
discloses  nothing  in  that  respect  except  that 
upon  a  consldsratlon  of  the  specifications 
of  error  and  the  arguments  of  counsel,  and 
a  review  of  the  record,  the  court  found  that 
the  plaintiff  was  entitled  to  a  new  trial,  no 
ground  can  properly  be  excluded  from  our 
conslderatlcHi  that  might  be  found  sufficient 
to  justify  the  order,  if,  Indeed,  the  exclu- 
rioo  of  any  such  ground  would  be  proper 
under  other  circumstances. 

[t]  It  may  be  assumed  or  conceded  for  the 
purpose  of  this  dedslon  that  In  the  previous 
action  the  defendant  claimed  and  sought  to 
establish  by  his  evidence  a  right  to  tbe  pos- 
sesion of  the  land  west  of  the  fau»  bnllt 


by  him,  and  to  the  crc^  growing  thereon,  as 
the  result  of  adverse  poeeession  on  his  part 
or  the  building  of  the  fence  with  the  consent 
or  acquiescence  of  the  then  owner  of  the 
land,  or  both.  But  It  does  not  appear  that 
the  ditch  or  flume  were  referred  to  In  any 
way  In  the  evidence  produced  upon  the  trial 
of  the  forma  action,  or  that  the  right  of  way 
therefor  was  In  any  manner  involved  In  that 
action  Independently  of  the  title  to  the  land 
crossed  by  the  ditch  and  flume,  or  the  right 
to  Its  possession  as  determining  tbe  respec- 
tive tights  of  the  parties  to  the  alfalfa  grow- 
ing thereon,  and  whether  in  cutting  and  re- 
moving the  same  the  defendant  liad  commit- 
ted a  trespass.  Nor  do  we  think  It  can  be 
held,  In  view  of  the  character  and  object  of 
the  former  actl<x),  that  defendant's  alleged 
rl^t  of  way  for  title  ditch  and  flume,  or  his 
alleged  right  to  maintain  theni  across  plain- 
tiff's land,  might  or  ought  to  have  been  plead- 
ed in  said  actiw.  That  action  was  one 
merely  for  damages  for  an  alleged  trespass 
committed  by  cutting  and  removing  tbe  crop  of 
hay  or  alfalfa  growing  upon  the  land,  and  It 
does  not  appear  that  any  of  audi  crop  was 
growing  in  or  upon  or  was  cut  from  tbe  dlt<^ 
or  any  of  the  limited  strip  of  ground  essential 
to  tbe  right  of  way  th^^for.  But  If  some 
part  of  the  crop  had  been  cut  from  the  ditch 
or  the  banks  thereof,  or  any  part  necessary 
to  the  right  of  way,  the  fact  that  defendant 
had  aoquired  a  right  of  way  f<ar  the  ditch, 
eltlier  by  adverse  poBsesslni,  agreement, 
conveyance,  or  In  any  other  manner,  would 
not  necessarily  give  him  a  right  to  the  prod- 
uce of  any  part  of.  the  land,  and  would  not 
require  the  defradant  to  plead  as  a  defense 
to  said  action  his  alleged  rl^t  of  way  for  the 
purpose  of  protecting  his  claim  thereto,  since 
it  could  not  have  affected  the  dedslon  in  the 
case. 

If  tbe  former  action  had  bera  one  to  quiet 
the  plaintiff's  title  to  the  land  or  to  recover 
possession  thereoi,  a  different  question  might 
be  presented  here.  But  so  far  as  the  title  or 
possessory  rl^t  to  the  land  may  have  been 
Involved  tn  the  forma  action  it  was  evi- 
dentiary only,  for  the  sole  purpose  of  estab- 
lishing the  req>ectlve  rights  of  the  parties  to 
tbe  growing  crops.  But  we  do  not  think  that 
the  assertion  of  title  by  the  defendant  to  the 
land  In  that  acthHi,  through  advose  posses- 
sion or  otherwise,  for  the  purpose  aforesaid, 
would  preclude  him  from  alleging  and  claim- 
ing in  this  action  a  right  of  way  fen-  bis  ditch 
and  flunw  not  dependent  npo^  his  owning 
the  land.  For  one  may  acquire  a  right  of 
way  for  a  ditch  without  having  any  other  in- 
terest In  the  land.  And  withqut  any  title  to 
the  land  or  the  right  to  its  possession  other- 
wise, the  defendant  might  have  acquired  a 
right  of  way  aeiwa  it  tor  bis  dltdb  and 
flume. 

What  we  have  said  upon  the  issue  of  res 
Judicata  is  not  Intmded  to  apply  to  the 
fourth  defense  and  CFOsa-petltlon  In  the  de- 
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reDdant*8  answer,  so  far  as  It  relates  to  tbe 
fence  built  by  defendant  and  Its  removal  by 
the  plaintiff,  or  tbe  relief  sought  upon  tbe 
averments  as  to  that  fence  and  defendant's 
possession  of  the  land  thereby,  adverse  or 
otherwise,  or  any  averment  other  than  those 
relating  spedflcally  to  the  dltdi  and  flume. 
Defendant  having  offered  no  evidence  in  sup- 
port of  that  defense  and  cross-petition  ex- 
cept to  show  the  building  of  the  dltdi  and 
flume,  Its  purpose  and  continued  oae,  the  <itr- 
cnmstances  mder  which  It  was  located  and 
constmcted,  its  destruction  by  plaintiff  and 
the  damage  caused  thereby,  and  the  court 
having  found  against  the  defmdant  npmi  all 
matters  pleaded  by  defendant  with  reference 
to  the  fence  and  adverse- possession  on  ao- 
eonnt  thereof,  the  effect  of  the  Judgm^t  in 
the  former  actlcm  as  a  conclnslve  adjudica- 
tion as  to  the  title  or  right  to  possessloa  of 
tbe  land  beyond  tbe  right  to  maintain  and 
use  the  ditch  and  flume  is  not  before  us  and 
has  not  been  considered. 

Vpoa  the  lasues  that  are  here  oar  oi^nlon 
iB  opposed  to  tbe  contention  of  the  respond- 
ent req)ectlng  the  effect  of  the  proceedings 
In  the  former  actiim  np(m  the  claim  oC  the 
defendant  to  a  right  of  way  for  his  dltdi  and 
flume.  But  the  order  granting  a  new  trial 
must  be  affirmed  upon  other  grounds. 

[10]  To  Justus  a  reversal,  at  least  In  the 
absence  of  a  showing  by  tiie  record  of  tbe 
spedflc  reasons  upon  which  tbe  trial  court 
acted,  we  shonld  be  able  to  say  that  there 
was  notlilng  In  the  spedflcationB  of  error 
which,  upon  their  c<msideration  and  a  review 
of  the  record,  would  enUtle  the  plaintiff  to 
a  new  trial.  And  we  cannot  say  that.  One 
ot  the  grounds  alleged  In  the  spedflcatloos  of 
error  for  a  revo'sal  of  the  Judgm^it  was 
that  the  evidence  was  insufficient  to  sustain 
tbe  findings  and  judgment.  When  passing 
upon  such  a  ground  In  considering  the  ques- 
tion of  a  new  trial,  the  trial  court  Is  allow- 
ed a  large  discretion.  29  Gyc.  1006.  And  we 
think  that  a  new  trial  might  properly  have 
been  granted  on  that  ground  alone. 

The  defendant  testified,  as  stated  above, 
that  tbe  owner  of  the  land  at  the  time  the 
ditch  and  flume  were  constructed  told  him 
to  build  It  wbere  convenient,  when  he  mts 
asked  if  he  had  any  objections  to  the  con- 
struction of  the  ditch  across  his  land.  Up- 
on that  consent,  and  the  subsequrat  acquies- 
cence of  such  owner  and  bis  successors  in 
tbe  title,  until  the  plaintiff  destroyed  tbe 
flume,  and  the  expenditure  of  a  substantial 
sum  of  money  and  the  continuous  use  ot  the 
dltcb  and  flume,  tbe  defendant  bases  his 
claim  of  a  right  of  way;  tn  other  words,  up- 
on a  parol  license,  alleged  to  have  become 
Irrevocable  as  the  result  of  tbe  subsequent 
conditions.  But  on  cross-examination  the  de- 
fendant admitted  that  in  tbe  same  year  that 
he  built  tbe  ditch,  though  whether  before  or 
after  the  dltdi  was  constructed  does  not  ap- 
pear, ha  built  ft  fence  east  of  the  ditdi,  on 


what  he  supposed  to  be  the  division  or  bound- 
ary line  between  bis  land  and  the  adjoining 
tract,  thereby  Inlnging  the  dltdh  and  the 
c<Hmectlng  flume  within  bis  Inclosnre,  and 
that  It  so  remained  until  after  tbe  plaintiff 
acquired  title  to  such  adjoining  tract,  a  pe- 
riod of  at  least  nine  years.  And,  farther, 
that  he  thought  he  was  building  the  fence 
and  tbe  ditch  and  flume  on  bis  own  land,  and 
that  the  ditch  and  flume  were  on  bis  own 
land,  until  the  trial  of  the  former  action. 
That  trial  is  shown  to  have  occurred  by  the 
recital  of  the  judgment  in  the  action  In  Feb- 
ruary, 1917. 

If  be  located  the  ditch  on  tbe  line  original- 
ly Intended  when  asking  permission  of  the 
adjoining  landowner  to  cross  bis  land,  the 
Inquiry  seems  a  natural  one,  Why  did  he  ask 
such  permission  when  Intending  to  build  It 
upon  his  own  premises?  If  tbe  consenting 
owner  of  the  adjoining  tract  also  thought 
that  the  line  of  the  fence  was  the  tme 
boundary  line,  and  that  the  ditch  was  on 
defendant's  land,  he  mlg^t  well  have  con- 
sented to  Its  construction  there  without  giv- 
ing, or  intending  to  give,  a  license  to  locate 
tbe  ditcb  across  his  land.  It  is  said  that  a 
license  cannot  be  predicated  oa  a  mistake. 
17  R.  C.  I*  573.  In  the  case  cited  in  support 
of  that  statement  (Schraeder  Mln.  Oo.  v. 
Packer,  129  U.  S.  688,  9  Sup.  Ct.  385,  32  U 
Ed.  760),  it  appeared  that  the  plaintiff  in  er- 
ror claimed  that  tbe  consent  of  the  defend- 
ant In  error,  Packer,  to  the  running  of  a 
painted  line  to  mark  the  boundaries  between 
their  timber  lands,  amounted  to  a  leave  and 
license  to  the  plaintiff  in  error  to  cut  the 
timber  up  to  that  line;  and  upon  that  claim 
the  trial  court  charged  the  jury  "that  the 
adoption  of  a  boundary  line  by  mistake  bad 
no  element  of  license  in  It.  and  does  not  nec- 
essarily Indicate  intention  on  tbe  pert  of 
either  Packer  to  give,  or  of  the  Schraeder 
Company  to  r«»Ive,  a  license  to  cut  and  ap- 
pr<^rlate  timber  on  Packer's  lands." 

The  court  said  that  they  could  not  discover 
any  error  In  that  part  of  the  charge;  and, 
referring  to  certain  Pennsylvania  dedslons 
cited  by  plaintiff  In  error,  the  court  said, 
further,  that  in  most  of  those  cases  tbe 
boundary  line  was  agreed  upon  to  settle  a 
dispute,  and  In  tbe  others  the  party  setting 
up  the  estoppel  bad  been  misted  as  to  a  ma- 
terial fact  by  the  false  or  mittaken  represen- 
tation of  the  party  making  a  claim  Incomds- 
tent  with  such  representation.  And  the  case 
of  Perkins  v.  Gay,  3  Serg.  &  R.  (Pa.)  327, 
331  (8  Am.  Dec.  653),  Is  referred  to,  and  the 
remarks  of  Mr.  Justice  Gibson  therein  quot- 
ed, as  follows : 

"If  the  parties,  from  misappreheosion,  adjust 
tbeir  fences,  and  exercise  acts  ot  ownersbip,  in 
coaformity  witb  a  line  which  turns  out  not  to 
bo  the  true  boundary,  or  permission  be  igno- 
rantly  given  to  place  a  fence  on  .the  land  of  the 
party,  this  will  not  amount  to  an  agreement,  or 
be  binding  as  an  assent  ot  the  partiea." 
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The  court  aald  further: 

rrh«  decisions  in  the  other  aUtM  gflUiaUr 
tupfiort  thfl  rule  that  owners  of  adjacent  tracts 
of  land  are  not  bound  by  consent  to  a  boundary 
which  has  been  d^ned  under  a  mistakea  ap- 
prehension that  it  is  the  true  line,  each  claim- 
ing OTtly  the  true  line,  wherever  it  may  be  found, 
and  that  in  such  case  neither  party  is  preclud- 
ed or  estbpped  from  claiming  bis  own  rights  un- 
der the  true  one  when  it  i«  discovered.  Nor 
can  such  consent,  in  an  action  of  trespass  quare 
dftosum  fregit,  upon  tiie  theoty  of  leave  and 
Ifeense  fiven,  operate  as  an  estoppel  upon  the 
dsbo  of  tba  idaf&tiff  to  recover  damages  to 
the  extent  of  tiia  Talus  of  the  timber  taken,  any 
more  than  it  can,  ander  the  plea  llberum  teD»' 
mentum,  divest  his  title  to  land  on  which  the 
•Qeged  cutting  and  removal  were  committed." 

(11]  It  la.  of  course,  possible  that  the  ad- 
joining landowner  may  not  have  acted  under 
the  same  mistake  as  the  defendant  reepecUng 
the  true  boundary;  but,  in  the  absence  of  di- 
rect evidence  as  to  the  understanding  or  be- 
lief upon  which  he  acted,  we  think  It  would 
not  be  improper  for  the  trial  court  to  re- 
fuse to  And  that  he  gave  his  alleged  consent 
with  full  knowledge  of  the  location  of  the 
true  boundary  line,  especially  In  view  of  the 
fact  that  defendant's  fence  was  allowed  to 
stand  as  marldng  the  boundary  line,  undis- 
tarbed  and  without  objection,  until  after  the 
plaintiff  acquired  his  title.  The  defendant 
harlng  admitted  that,  when  constructing  the 
ditch  ana  flume,  and  until  February,  1917i 
he  thought  they  were  on  his  own  land,  It  Is 
difficult  to  understand  upon  what  principle 
Us  expoiditure  of  money  in  aucix  construc- 
tion, and  his  COD  tinned  use  of  the  ditdi,  can 
<qKrate  to  give  to  the  alleged  consent  of  the 
ad)(dnlng  landowner  the  character  of  an  ex- 
ecuted and  Irrevocable  license. 

[It,  19]  A  new  trial  might  properly  have 
been  granted  also  up<m  the  losaffldeDcy  of 
the  evldoice  to  sustain  the  finding  of  fact 
that  deCoidant's  use  of  the  ditch  and  flume 
and  the  tight  of  way  was  adverse  during  all 
of  the  period  following  its  construction,  and 
that  said  finding  Is  contrary  to  law.  In  view 
.  of  the  fact  that  such  use  by  him  was  not  hos- 
tile to  the  owner  of  the  land,  since  he  claim- 
ed to  have  located  the  ditch  and  fiume  by  the 
landowner's  consent  and  permlssI<Hi  and  re- 
lied upon  a  license  based  thereon  (1  Cyc 
1080;  Sryant  v.  Cadle,  18  Wyo.  Qi,  lOi  Pac. 
23,  106  Pac.  687);  and  that  hia  claim  of  ad- 
verse possession  was  based  entirely  upon  a 
possesslcHi  under  his  udstakeo  belief  that  hla 


own  adjoining  land  extended  to  the  dlTlal«i 
fence  built  by  him  (Fieldhouae  t.  Lelsburb 
15  Wya  207,  88  Pac  214). 

[14]  The  third  and  fourth  findings  of  fact 
are  Inconslstmt  and  also  the  finit  and  sec- 
ond concluslcoia  of  law.  By  the  third  finding 
of  fact  the  couit  flnda  that  the  defendant  ob- 
tained from  Edward  DoDglas  his  oral  p«r- 
mlssloit  and  consoit  to  the  o(»uitractlon  ot 
said  dltdi  across  the  land  of  said  Douglas, 
and  thereupon,  relying  upon  said  cmsoit  and 
license,  the  defendant  entered  upon  the  land 
ot  Dou^s,  and  oonstracted  the  ditch  and 
flame  thereon.  By  the  fourth  It  la  stated 
that  deCoidant's  use  ct  the  ditch  and  flume 
was  adverse  as  against  said  Douglas  and 
his  successors  in  interest  By  the  first  ccmi- 
duBlfm  of  law  the  court  fonnd  that  by  de- 
fendant's oitry  on  the  land  of  Douglas,  and 
the  expenditure  of  mon^  In  constructing  the 
ditch  and  flume,  the  parol  license  became 
and  was  fully  executed,  and  thereafter  irrev- 
ocable; and  by  the  second  conclusion  ot 
law,  that  the  d^oidant,  by  adverse  use  of 
the  ditch  and  flume  over  the  said  land  for  a 
period  of  more  than  10  years,  had  obtained 
title  to  the  rl^t  of  way.  "A  possession  by 
permission  or  license  from  the  owner  is  not 
adverse,  and  cannot  ripen  into  title,  no  mat- 
ter how  long  continued  or  however  exclusive 
it  may  be.  The  possession  of  the  occupant 
under  such  circumstances  is  comddered  as 
the  possession  of  Iilm  up<m  whose  pleasure 
it  continues."  1  Cyc  1030  ;  2  0.  J.  131. 
While,  as  held  in  a  numlwr  of  cases,  a  pos- 
session permissive  in  its  inception  may  never- 
theless become  adverse,  there  is  nothing  in 
this  case  to  show  that  until  the  trial  of  the 
former  action  the  defoidant  distinctly  and 
<V>eoly  disavowed  the  title  of  the  owner  with 
the  latter*s  luiowledge.  See  2  C.  J.  {  210,  p. 
124.  It  wouki  be  Impossible  to  say,  in  view 
of  those  tnconsistent  findings,  upon  which 
theory,  as  between  that  of  an  executed  and 
Irrevocable  license  and  adverse  possess! mi, 
the  judgment  was  given  In  ftivor  of  the  de- 
fendant 

For  the  reasons  stated  we  conclude  that 
the  order  granting  a  new  trial  must  be  af- 
firmed, and  It  will  be  so  ordered. 

Afflrmed. 

BEARD,  O.  J.,  concurs. 
BLTDENBDRGH,  J.,  betog  111,  did  not  par- 
ticipate in  the  dedslim. 
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(Cal. 


BAILBY  T.  SBODBITT  TRUST  CO.  (PLATZ. 
Intervale^.   (L.  A. 

(Supreme  Cionrt  of  Oalifwiila.    Tan.  2,  1919. 
Bdieariiv  Dmied  Jan.  30, 1919.) 

1.  GecBowB  4=al— OoivBCBuoTzoH  OF  iNsmu- 

MXNTS. 

DocnmeDts,  including  option,  assignment, 
agreement  for  commisaion,  and  order  on  escrow 
holder  to  pay  commiBBion,  together  with  letter 
of  instmctioi)!!,  held  to  constitutQ  an  escrow, 
within  Civ.  Oode.  fifi  10C8,  lOOT. 

CEJd.  Note.— For  other  definititmB,  see  Words 
and  Phrases,  First  and  Second  Series,  Escrow.] 

2.  Eecaows  «=»1— Conbtbtjotioit  op  Ihbibu- 

UENTS. 

Although  option  and  assignment  of  shares 
of  stock  which  were  deposited  in  escrow  did  not 
specifically  name  the  assignee,  transaction  was 
valid  transfer,  for  the  purposes  ot  the  escrow, 
where  from  all  the  documents  d^wsited  in  ea- 
erow  the  name  oC  die  transferee  was  aaoertain- 
abte. 

3.  EaCBOWB  <p=al— AOBEHKNTB  lOB  OOUnS- 

fiiON— E>racT. 
Where  owner  of  corporation  Btodc  made  op- 
tion and  assignment,  depositing  them  in  escrow, 
fact  that  be  also  gave  the  intended  transferee 
agreement  for  commission  and  order  on  escrow 
hcdder  to  pa?  commission  did  not,  aa  to  the  ea- 
cTow  hoUei,  deprive  the  transaction  of  ita  es- 
crow character. 

4.  Attobket  and  Oliknt  «s»123(2)  —  Con- 
TBAora— Good  Faith. 

l^ere  is  do  rule  which  prohibits  attorney 
from  becoming  transferee  of  his  client's  corpo- 
rate stock,  and  collecting  a  commissiMi  for  the 
sale  Hiweot,  In  the  absence  crit  a  ahowing  of  un- 
faith  f»  unfairness. 

6.  Atooenzt  and  Client  «s=»129?2)— Con- 
TEA0T8  —  Bad  Faith  —  Evidence  —  StiFyi- 

CIBNOT. 

Where  owner  of  corporation  stock  gave  at- 
torney option,  assignment,  and  agreement  to 
pay  commissi OD,  evidence  held  insufficiait  to 
show  that  attorney  obtained  sndi  documents  by 
miarepresentation. 

6.  Attobrkt  and  CiJBifT  ^»123(^  —  Con* 
TBACT8— Bad  Faith. 
CHie  mere  fact,  as  found  by  the  trial  court, 
that  attorney  secured  option  and  transfer  of 
corporate  stock  from  client  at  price  of  $16,000, 
when  real  value  was  $18,000,  did  not  show  bad 
faith  or  misrepresentations,  in  the  absence  of 
showing  that  the  client  was  deceived  as  to  tiie 
valu& 

In  Bank. 

Appeal  from  Superior  Court,  Kem  County ; 
J.  W.  Mahon,  Judge. 

Action  by  Uatthew  Bailey  against  the  Se- 
curity Tmat  Gonqpnny,  wherein  Matthew  S. 
Plata  Intervened.  Fnnn  Judgment  for  idaln- 
tiff  and  order  denying  new  trial,  defendant 


and  the  Intervener  appefil.   Judgment  and 
order  reversed. 
See.  also,  34  Cal.  App.  348, 167  Pa&  409. 

J.  W.  Wiley  and  Wiley  *  Lambert,  aU  of 
Bakersfleld,  for  appellant 

C.  G.  Arnold,  of  Batorsfltild,  for  Intervener 
and  appellant  Plats. 

Heller,  Powers  &  Ehrman,  of  San  Francla- 
co,  amicus  cnrliB. 

B.  Ih  Foster,  GhasL  A.  Bamfaart,  and  Geo. 
B.  WhiUker.  aU  of  Balcerafletd  (SnUivan  * 
SnUtvan,  Theo.  J.  Boche,  Leon  B.  Morris,  and 
M.  C.  ijncb,  all  <a  San  FraadacD,  of  coon^ 
sel),  for  reqwndent: 

RICHABDS,  Judge  pro  tern.  This  action 
was  commenced  by  the  plaintiff  against  the 
defendant  Security  Trust  Company  and  cer- 
tain fictitious  defendants  to  recover  the  pos- 
session of  a  certificate  of  stock  for  4,iee*/8 
shares  of  the  capital  stock  of  the  Eem  Mu- 
tual Telephone  CompaDy,  a  corporation,  and 
also  of  certain  documents  relating  to  said 
stock,  which  the  plafntiff  alleged  hnd  been 
d^ivered  by  him  to  said  defendant  corpora- 
tion, and  the  possession  of  whidh  wag  bdng 
unlawfully  witliheld  by  it  from  plaintiff,  who 
at  all  times  since  its  said  delivery  had  been 
entitled  thereto.  The  stock  was  alleged  to 
be  of  the  value  of  $18,000,  for  which  sum  the 
plaintiff  demanded  an  alternative  Judgment, 
with  costs  and  damages.  In  the  erent  a  rede- 
livery  of  the  same  could  not  be  had.  The 
answer  of  the  Security  Trust  (Company,  while 
admitting  the  deUvery  to  it  by  plaintiff  of  the 
ato<±  and  documents  in  question,  dmied  that 
it  unlawfully  htid  the  same  or  that  the  plain- 
tiff was  entitled  to  their  possession ;  and  in 
sui^rt  of  such  denial  alleged  that  on  the 
16th  day  of  May,  1013,  the  said  plaintiff,  to- 
gether with  one  Matthew  8.  Platss,  had  de- 
livered to  It  the  stock  and  other  docoments 
in  question,  accompanied  by  the  following 
letter  of  Instmction,  viz.: 

"Bakersfield,  Oallfomia,  Msy  16, 1913. 
"Security  Trust  Company,  Bakersficld,  C^t.— * 
Sirs: 

"We  hand  you  herewith  option  to  purchase, 
and  assignment  executed  by  Matthew  Bailey. 
Yon  will  kindly  hold  the  same  to  the  first  day 
of  September,  1913,  unless  sooner  exercised,  at 
which  time,  if  not  exerciaed,  yon  will  redeliver 
the  same  to  Matthew  Bailey.  Tbtn  is  also 
banded  you  herewith  CKtificata  of  stock  of  Mat- 
thew Bailey  for  4,166%  shares  of  the  capital 
stock  in  the  Kem  Mutual  Telefdione  Company. 
In  the  event  that  the  said  Mat^ew  S.  Plats  or 
his  assigns  shall  deliver  to  yoo,  for  the  benefit 
of  Matthew  Bailey,  on  or  before  the  first  day  of 
September,  1913,  the  sum  of  $16,000  lawful  mon- 
ey of  the  United  States,  then  you  will  deliver 
to  him  or  his  said  assigns  the  said  assignment, 
together  with  the  certificates  stock. 

"Matthew  8.  Plats. 
*'Mattiiew  Bailey." 
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The  said  defendant  further  BTerrred  that 
Bnbseqa»itly  to  the  delivery  to  It  of  said 
Bto<^  and  papers,  and  on  Jnly  23,  IdlS,  the 
said  Matthew  3.  Platz  had  tendered  to  said 
defendant  the  sum  of  $16,000,  and  demanded 
from  It  the  delivery  to  him  of  the  sto<^  and 
papers  referred  to  In  said  letter  oC  Instruc- 
tion; wherefore  the  said  defendant  prayed 
that  the  plaintiff  tiLke  nothing  by  his  action, 
but  that  said  defendant  recover  certain  costs 
and  expenses  incurred  by  It  in  defending  Its 
right  to  the  possession  of  said  property. 

The  said  Matthew  S.  Platz,  shortly  after 
tbe  commencement  of  said  action,  filed  a 
complaint  In  Intervention  therein,  wherein  he 
set  forth  that  on  or  about  the  16th  day  of 
Hay.  1913,  while  the  said  plalnUff,  Matthew 
BaUey,  was  the  owner  of  the  stock  In  ques- 
tion, he  had  for  a  valuable  consideration 
made,  executed,  and  delivered  to  said  Inter- 
vener a  written  option  to  purchase  the  same, 
in  the  words  and  figures  following,  to  wit: 

"For  and  in  consideration  of  the  sum  of  five 
doUars,  the  receipt  of  which  is  hereby  ackoowl- 
edged,  I  hereby  give  and  grant  to  Matthew  S. 
Plats,  of  Bakersfield,  Kern  county,  California, 
the  option  to  parchaBe  on  or  before  the  first  day 
of  September.  1913.  all  of  my  right,  title,  and 
interest  in  and  to  tbe  aharet  of  stot^  distributed 
to  me  in  the  estate  ot  said  Sotui  E.  Bailey,  de- 
ceased, in  tbe  Kem  Mvtnal  Tdeiritone  Oompa- 
ny,  a  corporation,  tonetber  also  with  all  of  my 
rigbt,  title,  and  interest  distributed  to  me  In  tbe 
estate  of  said  John  B.  Bailey,  deceased.  In  and 
to  that  CK'tato  contract  and  agreement  entered 
into  among  the  said  J.  E.  Bailey,  Phil  Blauken- 
sbip,  and  James  T.  McQuire.  on  the  22nd  day 
of  September,  1911,  regarding  tbe  division  of 
tbe  shares  ot  stock  in  the  said  Kern  Matoal 
TdephoM  Company,  also  all  the  ri^t,  title, 
and  interest  distributed  to  me  Id  the  estate  of 
said  John  E.  Bailey,  deceased.  In,  to,  and  nn- 
der  that  certain  other  agreement  made  on  the 
said  22Dd  day  of  September,  1911,  among  O.  S. 
Garfield,  Grace  M.  Garfield.  J.  B.  Bailey,  Phil 
BlanlEenship,  and  James  T.  McGuire,  r^ard- 
ing  the  pnrdiase  of  certain  shares  of  and  from 
tbe  said  C.  S.  Garfield  and  Grace  M.  Garfield, 
which  said  agreement  herein  mentioned,  and  al- 
so tbe  shares  of  stock  in  said  Kem  Mutual  Tel- 
ejihooe  Gmnpany,  in  said  agreements  mentioned. 
Is  now  in  escrow  In  the  First  National  Bank 
of  the  (Sty  ot  Bakersfidd,  Kem  county,  Gal- 
ifomim. 

"Said  shares  of  stock,  and  all  the  interest  in 
said  Kem  Mutual  Tel^hone  Company  herein 
mentitHied  may  be  pundiased  under  this  option 
for  the  sum  of  sixteen  thousand  dollars,  lawful 
money  of  the  United  States,  cash  at  the  exercise 
of  this  option. 

"It  being  understood  that  this  option  to  pu> 
disss  may  be  exercised  by  the  said  Mtfttbew  8. 
Plats  by  dwosfting,  by  him  w  by  his  aasigntes, 
with  the  Security  Trust  Compuiy  of  the  dty  of 
Bakersfield.  Kem  coonty,  ^Ulfomia,  the  said 
sum  herein  mentioned. 

"Witness  my  hand  this  the  16  day  of  May, 
A.  D..  1918.  Matthew  Bailey." 

The  intervener  further  alleged  that,  at 
tbe  same  tbu  of  the  exMutUm  and  delivery 
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to  hfan  df  the  foregoing  option  to  purchase 
said  property,  the  said  plaintiff,  Matthew 
Bailey,  had  executed  the  followbig  assign- 
ment of  said  property,  viz.: 

"For  and  in  ctmsideratlon  of  tbe  sum  of  five 
dollars,  the  receipt  of  which  is  hereby  acknowl- 
edged, I  hereby  sell,  transfer,  and  set  over  all 
of  my  right,  title,  and  interest  In  and  to  the 
shares  of  stock  distributed  to  me  in  the  estate 
of  John  B.  Bailey,  deceased,  in  the  Kem  Mntoal 
Tel^hone  Company,  a  corporation,  together  al- 
so wldi  all  of  my  ri^^  tide,  and  interest  dis- 
tributed to  me  In  tbe  estate  of  said  Jdbn  B. 
Bailey,  deceased,  in  and  to  that  certain  eon- 
tract  and  agreement  entered  into  among  the 
said  J.  B.  Bailey,  Phil  Blankenship,  and  James 
T.  McGuire  on  the  22nd  day  of  September,  1911. 
regarding  the  division  of  the  shares  of  stock  in 
the  said  Kem  Mntnal  T^phone  Oompany,-  also 
aU  of  the  right  title,  and  faitercat  distributed 
to  me  In  ttie  estate  ot  said  Jabn  B.  Bailey,  de- 
ceased, in,  to,  and  under  that  certain  other 
agreement  made  on  the  said  22Dd  day  of  Septem- 
ber. 1911,  among  C-  S.  Garfield,  Grace  M.  Gar- 
field, J.  E.  Bailey,  Phil  Blankenship,  and  James 
X.  McGuire*  regarding  the  purchase  of  certain 
shares  ot  and  from  the  said  O.  S.  Garfield  and 
Grace  M.  Qarfield,  which  said  agreement  to- 
gether with  that  certain  other  agreement  herein 
mentioned;  and  also  the  shares  of  stock  in  said 
Kem  Mntoal  Tielephone  OMspany,  in  said  agrec- 
moitB  mentioned,  are  now  in  escrow  In  ^e  First 
National  Bank  of  tbe  CXty  of  Bakersfield,  Kem 
county,  California. 

"Witness  my  hsnd  Ibis  the  16  day  ia  May.  A. 
D.  1918.  Matthew  Bailey." 

The  Intervener  farther  alleged  that  on  or 
about  Hay  16, 191S,  Oie  said  plaintiff  and  the 
said  Intareoia-  placed  In  escrow  with  the 
defendant  Security  Trust  Oompany  tbe  said 
option  and  the  said  assignment,  together  with 
ttie  oertiflcate  of  stock  in  questira,  accom- 
panylns  the  same  with  tbe  written  escrow 
Instmctlons  set  forth  in  tlie  ansvw  of  the 
said  defendant  Security  Trust  Company, 
which  said  Trust  Company  then  and  there 
accepted  and  since  held  In  such  escrow.  The 
intervener  alleged  that  be  had  on  Jnly  23, 
1918,  tendered  to  said  Security  Tmst  Com- 
pany the  sum  of  916,000,  and  demanded  the 
delivery  to  him  of  the  said  certificate  of  stock 
and  said  assignment,  but  that  the  said  Se- 
curity Trust  Company  had  refused  to  com- 
ply with  such  dmand;  wherefore  the  inter- 
vener, alleging  that  he  had  performed  all 
of  the  terms  and  conditions  of  said  escrow  to 
be  by  him  performed,  prayed  Judgment  for 
the  possession  of  said  property.  To  this  com- 
plaint In  lnterventl(m  the  plaintiff,  Matthew 
Bailey,  filed  his  answer,  admitting  that  he 
had  executed  and  delivered  the  documents 
set  forth  In  the  said  answer  of  tbe  defendant 
Security  Trust  Company  and  in  tbe  complaint 
In  Intervention,  but  denied  that  the  same  con- 
stituted either  an  assignment,  an  option,  or 
an  escrow  In  respect  to  said  pn^terty.  He 
also  denied  that  he  tiad  recdved  any  oonsid- 
eratlon  for  tbe  sasM^  and  alleged  that  the 
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said  documents  were  prepared  by  the  said  io- 
tervener  and  signed  by  the  said  plaintiff 
without  any  knowledge  by  the  latter  of  the 
contents  of  salt]  instruments,  but  that  he 
signed  the  same  on  account  of  representa- 
tions made  to  him  by  said  Intervener  at  the 
time.  He  also  denied  that  the  Security  Trust 
Company  had  been  delivered,  or  had  received 
or  accepted,  said  stock  and  documents  in  es- 
crow, or  that  it  was  entitled  to  hold  the 
same.  He  further  denied  that  the  snm  of 
¥16,000  was^a  }ust  or  adequate  value  of  said 
properties,  and  denied  that  the  said  Inter- 
vener had  performed  the  conditions  of  the 
said  agreements  to  be  by  him  performed. 

The  plaintiff  further  alleged  in  his  said 
answer  to  the  complaint  in  Intervention  that 
in  the  month  of  April,  1913,  the  said  plaintiff 
had  employed  tlie  said  intervsier  as  his  at- 
torney for  the  purpose  of  having  the  latter 
inform  said  plaintiff  as  to  the  value  of  the 
Bt6ck  in  question,  and  that  the  said  plaintiff 
had  rdied  upon  and  accepted  as  true  the 
Btatements  of  said  intervener,  as  his  said  at- 
ton^,  that  the  said  stock  was  only  worth 
ttw  snm  of  91(^000  at  the  time  of  his  signa< 
ture  of  said  documents,  and  that  subsequrat- 
ly  the  said  i^ainttff  had  been  offered  and  had 
accepted  the  sum  of  $18,000  for  said  stock. 
The  plaintiff  also  alleged  that  hta  nnder^ 
standing  and  purpose  in  the  idgnatare  and 
delivery  of  said  documents  were  that  they 
should  not  ctmstitute  an  option  giving  said 
Intervener  himself  tlw  right  to  purchase  said 
stodc,  but  tliat  they  ^ply,  accordinK  to  tha 
intervener's  r^resentathm,  amounted  to  an 
agreement  making  the  intervener  liia  agent 
for  the  sale  of  said  stock,  and  ^ving  the  in- 
tervener a  commission  of  6  per  cent,  upon 
such  sale  by  liim  of  said  property. 

The  cause  went  to  trial  upon  the  issues 
presented  by  these  respective  pleadings,  aad 
upon  said  trial  the  foregoing  documents  were 
produced  and  presented  in  evidence.  It  ap- 
peared that  said  documents  liad,  at  the  time 
of  th^  delivery  to  and  acceptance  by  the 
defendant  Security  Trust  Company,  been  ac- 
companied by  two  other  documents  which 
read,  respectively,  as  follows: 

"It  l9  agreed  that  I  will  pay  to  Matthew  S. 
Plats  the  commission  of  five  per  cesat.  upon  the 
sale  or  disporitlon  of  all  of  my  interest  in  the 
Kern  Mutual  Telephone  Company,  a  corpora- 
tion, as  per  that  certain  option  entered  Into  be- 
tween the  said  Biatthew  S.  Hatz  and  myself 
regarding  said  interest  on  the  16  day  of  May, 
1813.  Matthew  BaUey." 

"To  the  Security  Trust  Company,  Bakersfidd, 

Cal.— Sirs : 

"You  are  hereby  instructed  to  pay  to  Matthew 
S.  Platz,  of  Bakersheld,  Cal.,  out  of  the  money 
coming  to  me  for  the  sale  of  my  interest  in  the 
Kern  Mutual  Telephone  Company  as  by  the  cer- 
tain option  entered  into  between  said  Matthew 
S.  Platz  and  myself  on  the  16  day  of  May.  1913, 
five  per  cent,  commission,  and  tiiat  you  are  to 
take  the  nld  amount  out  of  the  money  coming 
to  mew  Matthew  Bail^." 


(CaL 

It  also  appeared  that  all  of  the  fbregt^g 
documents  had  been  Joined  together  In  one 
cover,  which  was  Indorsed  on  the  back,  "Op- 
tion, Letter  of  Instructions  to  Security  Trust 
Company,  AsslgnmeQt,  and  Agreement  to  pay 
Commission,  between  Matthew  Bailey  and 
Matthew  S.  Platz."  It  also  appeared  in  evi- 
dence that,  while  the  cerUflcate  of  stock  to 
which  these  documents  referred  as  having 
been  delivered  with  them  was  not  in  fact  so 
delivered  until  several  days  after  their  de- 
posit with  the  Security  Trust  Company,  It 
was  at  length  so  delivered  by  said  plaintiff, 
Matthew  Bailey,  and  was  then  attatdied  to 
the  other  documents. 

Upon  the  trial  of  the  cause  the  plaintiff. 
Matthew  Bailey,  did  not  appear  as  a  witness, 
and  no  evidence  was  offered  on  his  behalf 
sujxwrthjig  the  averments  of  his  complaint  as 
to  any  misrepresentations  made  1^  the  in- 
tervener as  his  attorn^,  to  Iiim,  as  to  the 
value  of  the  stock  or  the  imi>ort  and  contents 
of  the  documents  which  were  executed  by 
him.  On  fbe  other  hand,  the  intervener 
tlfled  that  while  he  was,  In  respect  to  cer- 
tain other  matters,  thtf  attorney  for  Matthew 
Bailey,  at  the  time  of  the  transaction  in 
question,  he  made  no  mlsr^resentaUons  up- 
on dtUier  subject  to  him.  and  that  as  to  the 
contents  of  the  docnmrats  in  qoertion  tbej 
were  dictated  by  him  to  his  stenographer  in 
the  presence  and  hearing  of  said  Matthew 
Bailey,  and  be  was  given  copies  of  the  same, 
which  he  took  and  retained  after  the  signa- 
ture of  the  OTlglnals  and  their  delivery  in  es- 
crow. The  intervener  also  testified,  without 
contradiction,  as  to  the  consideratlfni  for  the 
execation  and  delivery  of  these  docnments. 
There  was  no  evidence  offered  whii^  In  any 
wise  tended  to  show  that  the  defendant  Se- 
curity Trust  Company  had  any  knowledge  as 
to  the  relations  or  understahdlngs  between 
the  plaintiff  and  the  intm-ener,  other  than 
those  which  the  face  of  the  docum«ita  de- 
livered to  it  Imported. 

The  cause  having  been  submitted  to  the 
trial  court  for  decision,  It  filed  Its  findings 
of  fact  and  conclusions  of  law  in  favor  of  the 
plaintiff,  and  against  both  the  defendant  Se- 
curity Trust  Company  and  the  intervener 
Matthew  S.  Platz,  finding  that  the  documents 
executed  between  said  plaintiff  and  said  in- 
tervener did  not  constitute  an  <^tlon  to  pur- 
chase the  stock  In  question  in  favor  of  said 
Intervener,  but  that  the  same  were  to  be  con- 
strued to  be  merely  an  agency  authorizing 
said  intervener  to  sell  said  stodk  to  other 
persons  for  the  price  of  916,00(^  whiidi  agaacy 
was  revocable  at  any  time  at  the  will  of  the 
plaintiff :  and  that  the  delivery  of  said  docu- 
ments, together  with  the  letter  of  instruction 
to  the  Security  Trust  Gomirany,  did  not  con- 
stitute an  escrow  so  as  to  entitle  the  said  Se- 
curity Trust  Company  to  hold  ^d  stock,  in 
accordance  with  said  letter  ot  Instnu^n,  or 
to  deliver  said  stock  to  mid  intervener,  as 
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proTlded  b7  the  terms  of  aaM  docnmaitB,  bat 
that  the  Security  Trust  Company,  held  said 
documents  and  said  stock  subject  to  the  right 
of  tbe  plaintiff  at  any  time  to  demand  and  re- 
ceive their  possession.  The  court  further 
held  that  the  sum  of  $16,000  was  not  a  fair 
or  adequate  value  of  the  property  described 
In  said  documents,  but  that  the  value  thereof 
was  not  less  than  $18,000.  The  court  accord- 
ingly rendered  its  Judgment  that  the  plaintiff 
do  have  and  recover  the  possession  of  the 
said  stodic  and  of  the  assignment  thereof 
from  the  said  defendant  Securtty  Tmst  Com- 
pany, or  the  sum  of  $18,000,  in  case  delivery 
could  not  be  had,  together  with  costs  as 
against  both  said  defendant  and  said  inter- 
vener. ^ 

From  this  Judgment  two  appeals  have  been 
taken,  one  by  the  said  defendant  and  said  in- 
tervoier,  the  otlier  by  tbe  plaintiff,  claiming 
that  tbe  court  shonld  have  given  to  said 
plaintiff  a  further  Judgment  for  Interest  npon 
the  sum  of  $18,000,  as  damages  for  the  with- 
holding of  said  stock  from  said  plaintiff  from 
and  after  the  6th  day  of  June,  1913,  the  date 
of  his  demand  therefor.  The  trial  court  also 
denied  the  motions  of  the  defendant  and  the 
Intervener  for  a  new  trial. 

[1]  I>eallng  with  the  first  of  these  appeals, 
In  so  tar  as  the  rights  and  liabilities  of  the 
defendant  Security  Trust  Company  are  in- 
volved therein,  we  are  satisfied  that  upon  the 
record  before  us  the  findings  and  Judgment 
of  the  trial  court  cannot  be  sustained.  Tbe 
rights  and  liabilities  of  the  said  defendant 
Security  Tmst  Company  are  to  be  determined 
by  the  face  of  the  several  documents  of 
which,  by  the  written  agreements  between 
the  plaintiff  and  the  Intervener,  it  was  made 
the  custodian  and  charged  with  the  duty  set 
forth  In  their  letter  of  instruction.  These 
doeaments  are  all  to  be  read  together,  and 
when  so  read  they  amount,  in  our  opinion,  as 
a  matttt  of  <dear  and  nnmlstakable  constnic- 
tton,  to  tbe  creation  of  an  escrow,  based  npon 
an  option  to  pnrchus^  the  express  terms 
of  which  escrow  the  «dd  defendant  Security 
Tmst  Company  was  to  rec^ve  and  hold,  and 
did  in  fact  lecelve,  accept,  and  bold,  the  said 
certificate  for  4,16e*/s  abares  of  the  capital 
aUKk.  of  the  Kern  Mntoal  Telephone  Com- 
pany In  escrow,  ciharged  1^  its  letter  ot  In- 
stmction  to  deUrer  the  same  to  BCatthew  S. 
Plats  on  or  before  tbe  Ist  day  of  S^tember, 
1913,  provided  the  sidd  Matthew  S.  Platz  or 
his  assigns  aboold  on  or  before  said  date  de- 
llVCT  to  said  Security  Trust  Company  the 
sum  ot  $16,000  for  the  bmefit  of  said  plain- 
tiff, Matthew  Bailey.  Section  1057  of  tbe 
Ctvil  Code  provides  that  "a  grant  may  be 
deposited  the  grantor  with  a  third  person, 
to  be  delivered  on  performance  of  a  condition, 
and,  on  delivery  by  the  d^;H>sltory,  it  will 
take  effect  While  In  possession  of  the  third 
person,  and  subject  to  condition,  it  is  called 


an  escrow."  By  section  1(KS3  of  the  Civil 
Code  the  term  "grant"  is  made  to  apply  to 
every  transfer  in  writing,  and  hence  to  trans- 
fers of  personal  property.  The  foregoing 
documents,  when  read  tc^ther,  dearly  con- 
template a  transfer  of  the  8to<^  In  question 
to  Matthew  S.  Platz  or  his  assigns  upon  the 
fulfillment  of  the  condition  prescribed  there* 
in,  and  the  delivery  of  such  stock,  with  its 
accompanying  documents,  to  the  depository 
constituted  an  escrow  within  the  Intent  and 
meaning  of  the  foregoing  sections  of  the  Civil 
Code.  The  cases  of  Miller  v.  Sears,  91  Cal. 
282,  27  Pac.  589,  25  Am.  St.  Rep.  176,  Fitch 
V.  Bunch,  30  Cal.  209,  and  the  recent  case  of 
Holland  v.  McCarthy,  173  Cal.  597,  160  Pac. 
1069,  are  not  In  point  upon  this  question, 
since  each  of  those  cases  had  reference  to 
transactions  which  were  Indioate  In  charac- 
ter, and  not  to  transactions  like  that  In  the 
instant  case,  where  nothing  remained  to  be 
done  except  the  fulflUmeot  ot  the  agreed  con- 
dition and  the  delivery  of  the  property  by  the 
escrow  holder  In  accordance  with  its  express 
letter  of  instruction. 

[21  The  only  two  contentions  worthy  of 
mention  which  the  respondent  In  this  first 
a]M>eal  makes  against  the  foregoing  constmo- 
Uon  as  to  the  nature  of  this  transaction  are 
these:  Fitst,  that  the  document  which  pur- 
ports to  be  a  transfer  of  the  right,  title,  and 
interest  of  the  plaintiff  In  said  stock  does  not 
contain  the  name  of  any  transferee,  and 
hence  does  not  constitute  a  valid  aaslgnmeirt 
or  transfto  thereof.  But,  conceding  that  tills 
would  be  correct  If  the  said  document  was 
to  be  c<Histrued  alone,  when  all  of  these  sev- 
eral docnmenta  are  construed  together  the 
coodnslon  Is  Irresistible  that  the  said  Mat- 
thew S.  Platz  or  his  assigns  was  Intented  to 
be,  end  was  in  fact  In  one  or  tbe  other  of 
these  documents  stated  to  be,  the  transferee 
thereof.  In  addition  to  this  showing,  the 
stock  Itself,  properly  Indorsed,  was  delivered 
with  and  attached  to  these  several  docu- 
ments ;  and  this  being  so,  bad  there  been  no 
other  or  separate  instrument  purporting  to  be 
an  assignment  thereof,  such  delivery  to  tbe 
escrow  holder  would  of  Its^  have  been  anf- 
fident  to  ctmstitnte  a  transfer  thereof  for 
the  expressed  purposes  of  sucb  esmnr.  This 
contrition,  therefore,  has  no  merit 

{!]  Tbe  second  contention  of  the  respond- 
ent is  that  the  two  documents,  ttie  temui 
of  the  first  of  which  the  plaintiff  agreed  to 
pay  "to  Matthew  S.  Plats  a  commlsBlon  of 
five  per  cent  up<«  the  sale  or  disposition  of 
all  of  my  interest  in  the  K&m  Mutual  Tele- 
phone Company  as  per  that  certain  option, 
etc.,"  and  by  the  terms  of  the  second  of  which 
the  Security  Trust  Company  was  Instructed 
to  pay  said  Matthew  S.  Platz  said  6  per  cent 
commission  out  of  money  coming  to  him  as  a 
result  of  the  exercise  of  said  option,  destroy- 
ed tbe  character  of  the  option  and  escrow  by 
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rendering  tbe  tonner  simply  an  Agency  for 
the  sale  of  said  stock  upon  conimisslon.  We 
cannot  asree  with  tbe  oontention  of  the  re- 
spondent In  this  r^rd  in  so  far  as  the  rights 
and  liabilities  of  tbe  defendant  Secniitr 
Trast  Ccnnpany  are  eonconed.  Tbe  latter  as 
the  escrow  bolder  was  oitltled  to  have  its 
mutoal  obligation  to  each  of  tbe  parties  to 
tile  Intended  transfer  of  the  stock  in  question 
determined  by  a  ftdr  and  liberal  construc- 
tion of  die  documents  tbemaeiTes,  In  tbe  ab- 
sence of  a  showing  of  any  knowledge  on  its 
part  of  tbe  rdations  or  dealings  between  tbe 
parties  other  than  as  disclosed  In  the  writ- 
ings committed  to  its  diarga  Were  It  other- 
wise, there  would  be  an  ead  to  tbe  common 
and  oouTenlrat  practice,  which  has  of  recoit 
years  fonnd  general  acceptance  In  tbe  busi- 
ness wwld,  of  oonsnramating  transfers  of 
resl  and  personal  property  through  deposits 
in  escrow.  In  the  instant  case  the  letter  of 
instruction  to  the  escrow  bolder  explicitly  de- 
scribes the  documents  delirered  with  It  as 
constituting  an  "i^tlon  to  purchase,"  and  as 
an  "assignment  executed  by  Matthew  Bai- 
ley," and  also  explicitly  declaring  the  condi- 
tion upon  the  falflllmrait  of  which  the  "said 
assignment,  together  with  the  said  certificate 
of  stock,"  is  to  be  ddlTered  by  the  said  es- 
crow bolder  to  Matthew  S.  Platz  or  his  as- 
signs. 

To  bold  that  a  mere  subsidiary  agreement 
between  the  parties  to  the  proposed  transfer 
providing  that,  after  Its  consummation,  a 
certain  percentage  of  the  purchase  price  to 
be  paid  by  Matthew  8.  Platz,  or  his  assigns 
into  the  hands  of  tbe  escrow  holder,  in  per- 
formance of  the  condition  of  tbe  option  and 
escrow,  was  to  be  repaid  to  him  as  a  commis- 
sion, should  have  the  effect  of  nullifying  the 
letter  of  InstmctlonB,  and  destroying  the  ob- 
vious Intent  and  ffiqtliclt  terms  of  the  main 
docnment  and  agreements  t)etween  tbe  par- 
ties, would  be  to  violate  a  most  essoitlal  rule 
governing  tbe  construction  of  written  instru- 
ments giving  to  a  minor  portion  of  the 
agreements  between  tbe  parties  an  Implied 
meaidng  and  effect  contradicting  Uie  express 
terms  of  the  main  agreements  between  them, 
and  raiderlag  abortive  the  very  option  and 
escrow  out  of  the  fulfillment  of  which  the 
commissions  provided  for  In  tbe  minor  stipu- 
lations between  the  original  parties  to  tbe 
transaction  were  to  flow.  As  to  tbe  escrow 
holder  no  such  consequence  should  be  permit- 
ted If  its  avoidance  Is  possible  by  such  a  con- 
fitruction  of  the  agreements  between  the  par- 
ties as  shall  give  effect  to  all  their  terms  and 
carry  out  the  main  and  the  express  purpose 
of  their  creation,  and  this  Is  done  by  the  in- 
terpretation of  the  several  Instruments  em- 
braced in  this  escrow  which  we  have  above 
given.  This  being  so,  tbe  transaction  be- 
tween tbe  original  parties  being  on  the  face 


of  tbe  docomoiU  b^re  ns  a  valid  option  to 
purchase  the  stock  In  question,  and  the  deliv- 
ery of  said  documents  vrith  said  stock  and 
with  their  attached  letter  of  instmctku  to 
the  depository  oonstltuting  a  valid  escrow,  it 
follows  that  as  to  the  Security  Trust  Com- 
pany the  Judgment  hendn  must  be  reversed. 

[4-1]  As  to  £be  appellant  Matthew  S.  Plata 
it  is  insisted  1^  the  rewondent  herein  Uiat 
a  different  conctnsion  as  to  tbe  nature  of  the 
transadloa  between  himself  and  the  plaintifl 
must  be  reached.  In  making  this  contention 
the  main  rdlance  of  tbe  xaqwndent  Is  upon 
sevwal  omsiderations  alleged  to  have  existed 
outside  of  tbe  fiwe  of  the  agreemaits.  These 
considerattuu^  according  to  tbe  ndalnUtTs 
l^eadings,  w«e  that  at  tbe  time  of  making  oC 
the  agreements  betweoi  tbe  plaintifl  and  tbe 
intervener  Uie  latter  was  the  attorney  of  tbe 
former  In  regard  to  certain  matters  connect- 
ed witb  bis  possession  and  ownership  of  said 
stock,  and  that  as  such  attorney  the  said 
Matthew  S.  Plata  made  certain  misrepresen- 
tations as  to  tbe  value  of  saM  stocky  and  also 
as  to  tbe  contents  of  the  documents  which  he 
had  drawn,  giving  him  tbe  option  to  purchase 
the  same  at  the  price  be  bad  zepresoited  it 
to  be  worth,  upon  which  misrepresentations 
the  plaiatlff  bad  itiled  In  the  execution  and 
delivery  of  said  documents.  Tbe  plaintiff  al- 
so alleged  that  there  was  no  consideration 
for  tbe  giving  of  tbe  option  in  question.  In 
so  far  as  the  relation  between  the  parties  of 
attorn^  and  client  Is  concerned  we  know  of 
no  rule  prevoitlng  dealings  of  tUs  dmracter 
between  them  in  the  absence  of  a  showing  of 
unfaltb  or  unfairness  on  the  part  of  the  at- 
torney. In  so  far  as  the  alleged  mUrepre- 
sentatlons  as  to  the  value  of  the  stock  In 
question  and  as  to  tbe  contents  and  meaning 
of  documents  creating  the  option  to  purchase 
said  stock,  the  evidence  entirely  falls  to  sus- 
tain the  averments  of  the  plaintiff  as  to  those 
matters.  Tbe  plaintiff  himself,  by  whom 
these  matters,  if  they  existed,  might  have 
been  proven,  did  not  take  the  witness  stand. 
The  Intervener,  as  a  witness,  assuming  the 
burden  which  the  law  cast  upon  blm  as  the 
attorney  for  the  plaintiff,  at  the  time  express- 
ly denied  any  misrepresentations  made  by 
him  as  to  either  of  sold  matters  or  the  exist- 
ence of  any  unfairness  therein.  The  court 
made  no  finding  thereon.  It  is  true  that  tbe 
court  did  find  that  the  sum  of  $16,000  was 
not  the  fair  or  adequate  value  of  tbe  stock 
In  question  at  the  date  of  the  creation  of  the 
option,  but  the  court  makes  no  finding  indi- 
cating that  tbe  plaintiff  was  in  any  way  de- 
ceived In  that  regard.  Upon  the  Issue  of  con- 
sideration the  court  found  against  the  plain- 
tiff. It  thus  appears  that  there  Is  neither 
any  evidence  nor  any  finding  which  would 
justify  the  trial  court  or  this  court  in  ar- 
riving at  any  dlffermt  conclusion  upon  the 
construction  to  be  placed  upon  the  documents 
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In  qoeatlon  as  between  the  plaintiff  a*d  tbe 
Interroier  than  that  ^M>r«  arriTvA  at  In 
iBtton  to  the  rii^ta  of  tbe  escrow  holdar. 
Judgment  and  order  rerersed. 

We  concur:  ANQBIiLOTTI,  O,  J.:  VIC- 
TOR E.  SHAW,  Jadge  pro  tern. :  WILBUR. 
J.  ;  SLOSS^J.;  ]iOBiaAN|i  J. ;  HIELYIN,  J. 


BAIUDT  T.  SBOTTBITY  TBVST  00.  (PLATZ, 
InterveiMi).  (U  A.  4704.) 

Supreme  Court  ot  OaliCoiiiia.    Jan.  2,  1919. 
Rehearing  Denied  Jan.  30,  1019L) 

In  Bank. 

Appeal  froBk  Soperior  Oemt,  Eum  Countr ;  J. 
W.  Mahon,  Jndge. 

Action  hj  Uatthew  Bailey  against  the  Seeoii- 
tf  Trust  Company,  wherein  Matthev  S.  Plata 
interTened.  From  tbe  decree  rendered,  plain- 
tiff appeals.   Appeal  dientiwed. 

Foater  k  Baznbart  and  George  E.  Whitaker, 
all  of  Bakerafidd  (Lera  ID.  Morria,  of  San  I)*ran- 
dsco,  of  oounnl),  for  appellant. 

J.  W.  Wiley  aod  Wile;  &  Lambert,  all  ot 
Bakersfield,  for  respondent. 

C.  £.  Arnold,  of  Bakcrsheld*  for  iatenrener. 

PER  CURIAM.  The  facts  out  of  which  this 
appeal  arises  are  fully  set  forth  In  tiie  ease  of 
B^ley  V.  Secarity  Trust  Co.  (U  A.  No.  4754), 
177  Pae.  444,  thia  d^  dedded.  ^le  eondu- 
sims  aRived  at  in  that  oaaa  render  ninecessary 
Cor  decWm  tbe  aeie  qmaUon  praaoBted  npiHi 
this  appeal,  and  for  that  reaau  the  appeal  here- 
in is  dismisaed. 


LBAimBTTOa  et  ^  T.  INDUSTBJAL  AC- 
CIDENT GoioassKX?.  (8.  r.  sm) 

(Bnpremo  Court  of  California.  Dec.  80^  191&) 

L  Hagxu  Airo  Suvaxt  ^398  —  Wou- 
MXn'S  COMFBHSAnOH  Aci  —  "Aooxdeht"  — 
"IBJUBT." 

There  la  a  distinction  between  the  terms 
"acddwt"  and  ^Injury"  aa  used  in  Workmen's 
Contpeusatitm  Act,  |  20,  providing  that  actual 
knowledge  of  injury  shall  be  equivalent  to  serv' 
ice  of  notice,  etc. 

[Ed.  Note.— iFor  other  definitions^  see  Words 
and  Fbrasea,  FInrt  and  Second  Seriea,  Acel- 
dnt ;  Injuy J 

2L  BfABIEB  ailD  SXBTAKT  4=>4(»(1)— W0BK> 

hen's  Oohfinbation  Act— Knowlbdob  or 

IlTJITBT  BT  FOBEIfAN— ETVIDENCE. 

EJvidence  held  to  justify  Industrial  Accident 
CcBumisaion  in  concluding  that  employer's  fore- 
man had  knowledge  tbat  some  injury  had  been 
•D^red,  though  no  report  of  aeddent  waa  made, 
within  .proviso  of  Workmen's  Oonpcnsattoa 
Act,  i  20,  that  actual  knowledge  of  injory  shall 
be  eoniTajent  to  noticCb 


8.  VUanm  asd  Sebtaivt  «=9893%— Woke- 

MBR'a  COKPENaATIOIV  AOI— MBDICAX.  AT- 
TKHTXOn  ~    SEUBCnOIt   Og  PBTSICIAR  BT 

Sbbvaht. 

An  injured  aemnt  is  authorised,  by  Wtak- 
men's' Compensation  Act,  S  IS  (a),  to  select  his 
own  physician  at  the  expense  of  the  employer 
only  where  the  latter  has  neglected  or  refused 
to  i>rovide  the  neceeaary  services.  • 

4.  Uabtxb  aitd  Sebtant  «=»^H— W<»s- 

XBIV'S  COMFBVSATIOX  ACt  —  BePBNSE  OF 

Ubdxoal  Annmoir. 
In  Tlew  of  letter  received  by  employer  from 
injured  servant  employer  held  under  no  duty  to 
offer  further  medical  attention,  servant  having 
previoQsly  oonsnlted  physician  of  bis  own 
dboice,  to  render  enpleyw  li^de  tat  expense  of 
further  treatment. 

Ta  Bank. 

Proceedings  irader  tbe  Workmen's  Craipen- 
saUon  Act  by  Frank  G.  Pryor,  opposed  by 
Wffllam  Leadbettor,  employer,  and  the  Geor- 
gia Oasimlty  Obmpony,  insurer.  Compensa- 
tion was  awarded,  and  the  emplc^er  and 
Insurer  bring  certiorari.  Award  annulled, 
and  proceeding  remanded  to  make  a  new 
award  In  accordance  with  the  opinion. 

Redman  &  Alaxander,  of  Sas  Frandsco, 
for  petitioners. 

Cbriatoixber  M.  Bradley,  of  San  Frandsoot 
for  EesiK»dait 

'SliOSS,  J.  Oertiorar)  to  review  an  award 
of  the  Indostrlal  Aocidoit  Coiomlaalon.  Tbe 
applicant.  Frank  6.  Pryor,  was  a  bridge  car- 
penter, employed  by  the  petitioner  Lead- 
bettor.  On  July  22, 191ft,  be  was  working  at 
Hermosa  Beacb.  Pryor  and  a  number  of 
other  men  were  handling  a  heavy  "bent" 
'  made  of  steel,  when  the  bent  aettled  down, 
'  crushing  Pryor  to  tbe  ground  and  resting 
upoo  his  back.  An  injury  to  the  ninth  doc^ 
aal  vertebra  resulted. 

[1. 2]  One  of  the  points  made  by  the  peti- 
tioners, Leadbettor  and  bis  insnranoe  car^ 
rler,  la  that  the  applicant  failed  to  give 
timdy  notice  of  his  Injnry,  as  rBQnlred  by 
section  20  ctf  the  Workmen'a  OompeDsation 
Act  (St  1918,  p.  29U.  niat  section  contains 
the  provlao^  however,  "Qiat  aetnal  knowledge 
of  mtSi  •  •  •  injnry  m  tbe  part  of  sndi 
employer,  or  his  managing  agmt  or  snperln- 
t«idait  In  charge  ofl  the  work  •  *  • 
shall  be  eqolTalent  to  such  aervlee."  ttUf 
commission  found  that  the  employer  hau 
sndi  knowledge  and  we  tUnk  there  was  ev^ 
Iddce  to  warrant  this  flndlng.  Hie  foreman 
in  charge  of  tbe  work  was  present  when  the 
accident  occurred.  Afta*  visiting  a  physicdair 
for  examinatlfm,  Pryor  returned  to  his  work. 
Apparently  he  theo  thought,  as  did  the  fore- 
man, that  he  had  suffered  no  substantial 
Injury.  In  tact,  he  rejected  tbe  foreman's 
suggesticm  tbat  a  report  of  tbe  acddoit  be 
made.   Tbe  daJUn  of  the  petitioners  Is;  ao> 


^sror  othw  esMS  sss  sam*  tople  aad  ur>NDllBaR  In  aU  Ker-NomlMred  XHcesU  and  tsduw 
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eordln^y,  fliat  TrhUe  tlie  anployer  had 
kDowledge  of  ttae  occarrence  of  an  acddeni^ 
neitber  he  nor  his  tbranan  was  made  aware 
that  any  Injury  to  Pryor  had  reaalted.  There 
Is,  no  doubt,  a  distinction  between  the  ^rms 
"accident"  and  "injury,"  as  used  In  section 
20.  Smith  t.  Ind.  Acc.  Comn.,  174  CbL  109, 
162  Pac.  636.  Itut  the  evidence  Is  that  for 
some  time  after  his  return  Pryor  was  suf^ 
ferlng  pain,  and  was  not  fully  able  to  do  his 
usual  work,  and  that  these  facts  were  known 
to  the  foreman.  Ttxe  commission  was  there* 
fore  justified  In  concludlnff  that  the  foreman 
had  knowledge  that,  however  slight  in  de- 
gree,  some  injury  had  been  suffered. 

[S]  A  farther  contention  is  made  on  the  al- 
lowance of  charges  for  medical  attendance. 
The  statute  (section  15a)  Imposes  upon  the 
employer  the  duty  to  provide  medical,  surgi- 
cal, and  taospltal  treatment,  and.  "in  case  of 
his  n^lect  or  refusal  seasonably  to  do  so," 
mskes  him  liable  for  the  reasonable  expense 
Incurred  by  tbe  employd  In  providing  tbe 
same.  The  intent  of  the  act  obviously  Is 
that  the  ^ployer  shall,  In  the  first  instance, 
have  the  right  to  designate  and  select  the 
physicians  who  are  to  give  treatment  to  the 
employ^.  The  latter  Is  authorl2ed  to  make 
his  own  selection  at  the  expense  of  the  em- 
ployer only  where  tbe  employer  has  neglected 
or  refused  to  provide  the  necessary  service. 
City  of  Milwaukee  v.  Miller,  154  W1&  652, 
144  N.  W.  188.  U  tUA.  1016A,  1,  Ann.  Cas. 
1915B,  847.  See  Mass.  Bonding  Co.  v.  PiUa- 
bury,  170  Cal.  767. 161  Pac.  419.  In  this  case 
Pryor  made  his  own  arrangements  for  medi- 
cal and  hospital  aid.  and  the  question  Is 
whether  there  was  any  evidence  of  neglect 
or  refusal  on  the  part  of  his  onployer  to 
supply  him  with  this  service. 

It  appears  that  Immediately  after  the  ac- 
cident Pryor  went  to  see  a  physician,  who 
merely  examined  him  and  permitted  him  to 
return  to  work.  He  had  no  further  medical 
care  while  be  remained  at  Hermma  Beach. 
Thereafter  he  went  to  Portervllle,  and  while 
there  consulted  a  physician,  by  whom  he  was 
sent  to  an  osteopath  for  treatment.  In 
October,  1916,  some  three  months  after  the 
ac(^d»t,  Pryor  left  for  Portland,  Or.  While 
there  he  incurred  farther  bills  for  medical 
treatment  and  hospital  service. 

On  the  original  submission  of  the  appli- 
cation, the  coonmlssloa  found  that  the  em- 
ployer had  neglected  to  furnish  medical  and 
surgical  services,  and  charged  him  and  the 
insurance  carrier  with  the  value  of  all  serv- 
ices rendered  by  physicians  at  the  place  of 
'injury,  at  Portenille,  and  at  Portland.  Or. 
A  rehearing  was  granted  on  the  single  Issue 
of  medical  expense,  and  thereafter  tike  com- 
mission made  Its  final  order,  red  ting  that 
Pryor  had,  on  the  day  following  the  accident, 
declined  the  medical  treatment  then  tenda«d 
him  by  his  employer,  hnt  tb&t  the  employer 
had  uAu9X  knowledge*  while  the  an>Ilcant 


was  in  pMtervUle,  that  be  was  receiving 
forther  medical  treatment,  and  had  neglect- 
ed thereafter  to  again  offer  medical  treat- 
ment Accordingly  tbe  onptoyer  was  held 
liable  for  the  diarge  ot  tbe  physldan  con- 
sulted at  the  place  of  the  accident,  and  for 
bills  incurred  In  Portland,  Or- 

C4}  No  quesUo*  la  made  «C  the  propriety  of 
allowing  the  charge  o£  Dr.  Hembree,  the  physi- 
cian who  first  examined  Pryor.  Mo  medical 
service  was  provided  or  tmdered  at  the  time 
of  the  acddent,  and  the  Injured  man  was 
entitled  to  ccmault  a  phytfdan  of  bis  own 
choice.  The  Mefli  discuss  to  some  extent 
the  question  ct  whether  the  applicant's  con- 
duct on  the  next  day  was  such  as  td  relieve 
the  emviojer  from  any  obligation  to  then 
furnish  medical  service.  On  this  question 
the  coaaaiaaoot  on  Its  final  hearing,  dedded 
In  fiivor  of  tbe  onployer,  and  we  must  there- 
fore start  with  the  assumption  that  when 
Pryor  went  to  Portervllle  the  employer  had 
not  be^  guilty  of  any  neglect  upon  which  It 
could  be  charged  with  expenses  thereafter  to 
be  Incurred  by  him.  At  that  time  there  was 
nothing  to  indicate  to  Leadbettor  or  the  in- 
surance carrier  that  Pryor  either  desired  or 
needed  medical  attention.  Tbe  conclusion 
that  there  was  a  subsequent  neglect,  and  a 
consequoit  liability  to  pay  for  the  bills  Incur- 
red in  Portland.  Is  based  upon  the  view  that 
tbe  onployer  had  actual  knowledge,  while 
Pryor  was  in  PorterTllIe,  that  be  was  receiv- 
ing further  medical  treatment,  and  that  tbe 
defendants  should,  upon  rec^vlng  snch  know- 
ledge, have  Immediately  offered  medical  treat- 
ment of  ibeir  own  choice.  Pryor  testified 
that  be  had  told  Leadbettor  that  be  was  re- 
ceiving treatment  at  Portervllle.  But  tbe 
commission  found  that  the  date  of  this  com- 
munication could  not  be  fixed,  and  made  no 
allowance  for  the  treatment  obtained  by 
Pryor  at  PortervlllB.  On  Octotwr  I6tb,  when 
he  was  leaving  for  Portland,  Pryor  wrote  a 
letter  to  Leadbettor.  In  It  he  said: 

"As  for  myself,  I  was  Injured,  while  on  a  job 
at  Hermosa  Beadi  by  a  bent  falling  oa  me.  Hy 
back  was  merely  examined  by  Dr.  Melvhi  [a 
pbysfdan  at  Portervllle]  and  I  was  sent  to  an 
osteopath  for  treatment.  la  tbe  policy  made 
out  so  I  can  send  ihe  Mil  to  the  iasuranee  fom- 
pany,  as  It  hasn't  beea  paid  yet?" 

Under  no  reasonable  InterpretatitHi  can  U 
be  said  that  this  letter  conveyed  to  Its  rectfri- 
ent  Information  that  Pryor  still  required 
medical  treatment  for  his  Injnry.  The  plain 
import  of  the  communication  la  that  he  had 
already  rec^ved  the  needed  treatmait  The 
purpose  of  the  CfHnmnnlcation  Is  lUiown  Iqr 
tbe  closing  sentence  In  which  he  Inquires 
whether  the  UU  may  be  mat  to  the  insur- 
ance cnnpany  tor  payment.  3^  only  fair 
interioetathni  of  the  letter  Is  tbat  the  aerv- 
ioe  had  ended,  and  Uie  claim  on  tbat  aoconnt 
matured.  There  la  no  warrant  for  saying, 
in  the  f aea  «C  thla  rtateroent,  that  there  rest- 
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ed  opon  the  employer  a  doty  to  tender  or 
supply  addttJonal  medical  treatment,  or  tbat 
hla  failure  to  do  so  constituted  any  neglect 
on  bl9  part.  The  award  should  therefore  be 
modified  by  eliminating  the  provision  charg- 
ing the  petitioners  with  liability  for  the  sur- 
gical and  hoGtpltal  bills  Incurred  In  Portland. 

The  award  Is  annulled,  and  the  proceeding 
remanded  to  the  Industrial  Accident  Com- 
mlBsIon  for  the  making  of  a  new  award  In 
accordance  with  the  views  expressed  In  this 
i^Ion. 

We  codcop:  ANGELLOTTI,  O.  J.;  MEI, 
VIN,  J.;  WILBUR,  J.;  BICHARDS.  Judge 
pro  tern. 


In  re  FLINT'S  ESTATE.    (Sac.  2S64.) 
(Sapreme  Court  of  California.    Jed.  3.  1919.) 

1.  Wills  ^324(2, 3)  —  Ukoux  iNTLOKKoe 
AND  Insanztt— Qdeotionb  fos  Jubt. 

On  petitloh  for  rerocaticHi  of  probate  of 
wlD  on  account  of  undue  inflncnoe  and  unaonnd- 
nesB  of  mind.  If  there  was  substantial  eridence 
«i  either  subject,  it  was  duty  of  court  to  sub- 
mit case  to  jury. 

2.  Btidence    ^9»B68<2)  —  Omnon  —  In- 
BAif  rrr  or  IteEuoB— Wsxear. 

On  petition  for  rerocatlon  of  prabate  of 
win  for  nndue  inflneoee  and  usaoundness  of 

mind,  opinion  eridence  of  testator's  daughter, 
a  trained  nurse,  and  bnsinesa  aoquaintances, 
that  testator  was  of  unsound  mind,  waa  of  no 
greater  ralue  than  the  reastms  given  in  sop- 
port 

3.  WiLU     ^)>S24(2)  —  ImAMiiT  —  QUKS- 

TION  VOB  JDBT. 
On  petition  for  revocation  of  probate  of 
will  for  undue  influence  and  onsoundueaa  of 
tnind,  opinion  evidence  of  daughter  of  testator, 
s  trained  nurse,  and  business  acquaintances, 
that  testator  was  of  unsound  mind,  held  insuffi- 
cient alone  to  require  snbmission  of  issue  to 
jury. 

4.  EviDESCB       «=>65   —    PbKSUMPTION  OF 

Knowledge  of  Law  bt  Testatob. 
Testator  is  presumed  to  know  that  his  wl^e 
Would  be  entitled  to  one-half  of  all  his  prop- 
erty, wlUch  was  community  property,  as  ac- 
knowledged by  him  in  his  wHI. 

Department  2. 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shldda,  Judge. 

In  the  matter  of  the  estate  of  Daniel 
Flint,  deceased.  On  petition  for  revocation 
of  proVte  of  the  will  by  Russell  Flint 
From  Judgment  of  nonavit,  petitioner  ap- 
Peala.  Affirmed. 

0.  E.  McLaughlin,  C.  P.  McLaughlin,  Ar- 
thur M.  Seymour,  and  Sheridan  Downey,  all 
of  Sacramento,  for  appellant 


Devlin  ft  DevBn,  of  Bacramento,  for  re- 
spondeat. 

WILBTTB,  J.  The  will  of  the  decedent 
having  been  probated,  appellant  petitioned 
for  its  revocation,  alleging  undue  influence 
and  unsoundness  of  ratnd.  Issues  were  join- 
ed, and  upon  the  trial  thereof  a  judgment 
of  nonsuit  was  rendered,  and  Bnssell  Flint 
appealed,  (^aiming  that  there  waa  aufflcient 
evidence  of  nnsonndnese  of  mtnd  and  of  un- 
due lnflii«ioe  to  be  submitted  to  a  jury. 

I1 1  If  there  waa  subetantlal  evidence  on 
either  subject,  it  was  the  duty  of  the  trial 
court  to  submit  the  case  to  the  jury.  No 
useful  purpose  will  be  subserved  by  a 
lengthy  statement  of  the  evidence  bearing 
upon  the  question  Of  unaonndness  of  mind. 

[2,  9]  There  was  evidence  of  the  daugh- 
ter,  of  a  trained  nnrse,  and  business  ae- 
qualntanoes,  that  tn  their  opinion,  the  dece* 
dent  was  of  'Mnsonnd  mind."  This  evi- 
dence, however,  as  we  have  heretofore  In 
effect  held  (Estate  of  Collins,  174  Cal.  66.1, 
164  Pac  lUO;  Estate  of  Pureed  IW  Cal. 
300,  306,  128  Pac  932),  Is  of  no  greater  val- 
ue than  the  reasons  ^ven  In  support  of  the 
opinion,  and  Is  not  alone  sufficiently  sub- 
stantial to  require  the  presentation  of  the 
case  to  the  jury.  The  decedent  was  about 
85  years  old.  The  will  was  drawn  three 
months  and  five  days  before  he  waa  acci- 
dentally killed  while  crossing  a  railway 
track.  At  the  time  of  the  execution  of  the 
will,  the  wife  of  the  testator  (to  whom  he 
had  been  married  65  years)  and  their  six 
sons  and  two  daughters  were  living:  their 
ages  ranging  from  36  to  S8  years.  The  wife 
predeceased  her  husband,  dying  about  one 
month  after  the  execution  of  the  will.  The 
point  most  strongly  Insisted  upon  by  appel- 
lant Is  that  the  will  Itself,  when  compared 
with  the  actual  facts  concerning  the  dece- 
dent's property  and  his  dealings  with  his 
wife  and  children,  show  that  the  will  was 
the  product  of  Insane  delusions  directly  op- 
erating upon  him  at  the  time  it  waa  execnt- 
ed.  The  proTislon  in  regard  to  the  wife  Is 
as  follows: 

"Secondly,  all  of  my  property,  both  real  and 
personal  and  mixed  of  which  I  am  now  pos- 
sessed is  the  community  property  of  myself  and 
my  wife  Mary  SI.  Flint,  but  inasmuch  as  I  have 
heretofore  deeded  to  ber  valuable  property  as 
and  tor  hvr  own  separate  property,  the  income 
of  which  is  more  tlian  she  will  need  for  ilie 
rttDoainder  of  her  Ufe  I  make  no  provision  for 
her  in  tliis  will,  my  Intention  being  at  the  time 
of  the  execution  of  said  deeds  tbat  they  should 
be  an  advancement  of  her  interest  and  title  hi 
my  estate.  Should  she,  however,  decline  to  ac- 
cept said  property  so  deeded  to  her  as  her  ehsre 
and  demand  her  community  share  of  m^  estate, 
then  I  dei^re  sudi  property  to  be  appraised  and 
considered  as  part  of  her  ahare  of  said  commu- 
nity property." 

The  provision  In  regard  to  the  danghteni 
la  as  follows: 


•asFor  other  casw  sm  same  topla  and  KBT-NDMBBR  In  all  Ksr-Nnmbersd  Dlmti  aad  Indem 
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"I  declare  that  my  daoshtera  LIlUaD  Bruner  I 
and  Alice  Lampert  have  each  heretofore  receiT- 
ed  advancementa  in  cash  from  me  on  their  shares 
of  my  estate  and  for  that  reason  I  gire  and 
bequeath  them  only  the  following  amount,  to 
wit:  To  the  said  Lillian  Bruner  the  sum  of 
$5,000;  «  *  *  to  the  said  Alice  Lampert 
the  sum  of  $5,000:**  Xt  is  prorldcd  that  these 
amounts  should  be  a  lien  upon  real  estate  left 
to  the  sons,  and  to  be  paid  in  annual  Install- 
ments of  not  less  than  $1,000,  but  without  in- 
terest. •  •  my  intention  being  not  to 
hamper  them  (the  eoos)  In  the  enjoyment  of 
their  said  real  property  by  the  Immediate  pay- 
mnt  of  aaid  large  lagacy.** 

[41  EvideDce  was  introduced  on  behalf  of 
re8i>ondeuts  tending  to  show  that  at  the 
time  the  will  was  executed  the  decedent  had 
conveyed  to  his  wife  their  residence,  con- 
sisting of  a  house  and  lot  valued  at  $0,600, 
and  that  he  had  given  each  daughter  upon 
her  marriage  a  house  and  lot,  and  that  from 
time  to  time  he  had  made  small  gifts  to  his 
daughters.  The  estate  of  the  deceased  was 
appraised  at  $180,467.  With  regard  to  the 
provisitms  for  the  wife  In  the  wtlU  it  will  be 
observed  that  she  takes,  notwltliatanding 
tlie  will,  one-half  of  all  the  propertr  by 
reawm  of  its  community  character,  llils 
sems  to  be  fully  recogniiEed  by  the  testator, 
who  Qeclficolly  declares  that  all  the  proiter- 
ty  "of  which  I  am  now  possessed.  Is  the 
community  property  of  myself  and  my  wife^ 
Mary  E.  Hint"  It  la  recognized  also  that 
she  was  entitled  to  "demand  her  commnnity 
share  of  my  estate.**  The  legal  effect  of  this 
provision  of  the  will  waa  that  the  wife  was 
oitltled  to  the  $80,000  Interest  in  the  estate 
ct  the  deceased,  and  that  It  was  his  de^re 
that  the  borne  places  tbenintore  deeded  to 
her,  should  be  considered  In  making  up  her 
one-half.  We  need  not  pause  to  inquire  as 
to  the  ^ect  of  tbls  express  desire  on  the 
part  of  the  decedent  with  rdatlon  to  the 
property  theretofore  ctmv^ed  to  the  wlf& 
Ai^iellant'B  dalm  with  relatlm  to  this 
danae  Is  that  It  seems  to  be  founded  npon 
a  belief  on  the  part  pf  the  testator  that  he 
hod  theretofore  conveyed  to  his  wife  prop- 
ertj,  **the  Income  of  whldi  is  more  than  she 
will  need  for  the  remainder  of  her  life.** 
and  also  U»  snggestlon  in  tbe  will  that  the 
deed  to  hw  M  this  pnq^erty  had  been  made 
as  an  eqnlTalMit  of  her  half  interest  In  the 
onmnuni^  property.  With  reference  to  the 
question  of  the  income  of  the  pKv>erty 
theretofore  conveyed  to  the  wife  being  suf- 
ficl^t  for  her  support,  It  may  be  said  that 
at  the  time  the  will  was  executed  the  wife 
was  and  had  for  some  time  been  In  a  hospi- 
tal, having  been  operated  upon  for  cancer 
of  the  face;  and,  from  the  drciuustance 
that  she  had  been  bedridden  tor  some  time 
and  unable  to  use  even  a  wheeled  chair.  It 
may  be  inferred  that  her  condition  was  very 
serious.  And,  while  It  Is  true,  as  testifled 
by  appellant,  that  the  wlU  should  be  read 
in  the  light  of  the  drcnmstances  existing  at 


t  BKPO&TSR  (Cal. 

I'the  time  It  was  eicecated,  and  not  In  view  of 
I  the  fact  that  the  wife  died  before  the  testa- 
tor, it  Is  nevertheless  obvious  that,  owing  to 
her  extreme  age  and  physical  condition,  her 
wants  In  this  world  were  not  for  long.  The 
e^qwctancy  of  per8<His  of  her  age  was  about 
three  years.  The  decedrat  does  not  say  that 
the  property  conveyed  to  his  wife  was  of 
equal  value  to  her  share  in  the  community 
property,  as  seems  to  be  cmtended  by  appcd* 
lant,  but  that  it  was  his  Intoitlwi  at  tbe 
time  of  the  ezecntion  of  the  deeds  "tb&t 
they  should  be  an  advancement  of  her  inters 
est  and  title  in  my  estate."  It  Is  evident 
fnxu  an  examination  of  the  will  that  It  was 
drawn  bgr  an  attorney.  The  language  used 
is  not  the  langoage  of  the  decedent,  but  of 
the  attorney. 

There  Is  not  the  slightest  evldoice  tiiat 
these  statemeuto  In  the  will,  however  erro- 
neous they  may  have  been,  were  ttie  prod- 
uct of  an  insane  delusion.  There  Is  not  the 
slightest  evidence,  other  than  the  language 
of  the  will  Itself,  that  the  decedent  believed 
that  he  had  conveyed  to  his  wife  anything 
other  and  different  from  that  which  he  had 
actually  conveyed  to  her.  There  is  no  evi- 
dence from  any  sonroe  that  he  believed  the 
propertr  conveyed  to  his  wife  would  yield 
any  larger  Income  than  It  would  In  fact 
yield.  There  Is  no  evidence  whatever  that 
decedent  had  any  emmeons  belleC  concern' 
Ing  his  pnqwrty  which  he  adhered  to 
agalDst  reason  and  wtthont  fonudation.  It 
Is  nseless  to  speenlato  i^tm  the  reaacm  why 
the  decedent  made  the  statements  that  be 
did  ooneernlng  his  iMquest  to  his  wife.  He 
Is  presumed  to  know,  and  the  evidence  Is 
that  he  did  In  tact  know,  that  ahe  would  be 
entitled  to  oufrlttlf  of  all  he  possessed,  and 
Uiat  tlds  woold  have  been  ample  tor  her 
maintenance  Is  conceded.  It  Is  also  true 
that  an  investigation  of  the  amount  of  gifts 
of  the  decedent  to'  his  daughter^  their  ade- 
quacy In  view  of  the  size  of  his  estate,  speo- 
nlatlon  as  to  whether  or  not  ^000  should 
be  considered  a  'larg^  or  small  amoont  In- 
teresting thon^  they  may  be^  are  not  de- 
terminative of  the  question  of  an  insane  de- 
lation. There  Is  no  evidence  whatever  that 
the  testator  believed  that  he  had  given  ei- 
ther of  his  daughters  a  dollar  more  or  less 
than  he  had  in  fact  given  to  than.  There  is 
no  evidence  to  show  that  he  had  made  other 
statemeuto  concerning  hla  glfto  to  them 
which  were  Incorrect  There  Is  no  evidence 
of  the  persistence  of  an  erroneous  belief 
such  as  is  characteristic  of  an  Insane  delu- 
sion. Estate  of  Kendrlck,  130  Cal.  860,  364, 
62  Pac  606.  Mudi  Is  ssld  by  the  appellant 
concerning  the  inadequacy  of  the  provisions 
for  the  wife  and  the  two  daughters.  Such 
an  argument,  no  doubt.  Is  oitltled  to  due 
consideration.  But  the  decedent  had  a  per^ 
feet  right  to  dispose  of  his  property  as  he 
saw  flL  If  we  asBome^  as  it  Is  contended  w» 
should,  that  tba  testator  believed  that  hla 
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wife  would  sarviTe  Mm,  as  bas  already 

beea  pointed  out,  her  half  of  the  community 
Dropertf  would  be  ample  for  her  malute- 
nance,  and  at  her  death  she  could  make 
such  provision  for  the  daughters  as  seemed 
to  her  just  and  proper.  In  addition  to  the 
statements  contained  in  the  will,  there  la 
evidence  of  a  number  of  witnesses  tending 
to  prove  that  the  decedent  was  forgetful, 
penurious,  irritable,  and  unreasonable  In 
some  of  his  conduct  It  Is  suggested  that 
bis  treatment  of  his  wife  was  unfeeling,  In 
that  he  manifested  little  Interest  In  her 
while  In  the  hospital,  and  apparently  be- 
grudged the  expense  of  a  wheeled  chair  and 
of  hospital  attention.  It  would  be  useless 
to  attempt  to  analyze  the  reason  and  mo- 
tive for  the  conduct  of  the  testator.  It  Is 
sufficient  to  say  that  his  conduct  must  be 
construed  in  the  light  of  the  presamptlon  of 
sanity,  and  that  the  evidence  falls  far 
short  of  proof  that  the  decedent  entertained 
any  insane  delnslfms  whatever,  or  tbat  he 
was  suffering  from  general  Insanity  or  In- 
competence. He  managed  and  soparrlied 
the  household,  kept  up  his  interest  in  the 
management  of  two  large  ranches  which  be 
owned,  bat  which  the  sons  were  ofteratlnK, 
deposited  in  and  drew  large  amounts  of 
money  from  the  bank,  was  strong^nanded  in 
his  dealings  with  others,  but  realised  that 
his  mental  powers  were  waning,  sometimes 
saying  that  he  was  foi^tAil.  In  short,  the 
evidmce  proves,  what  hts  age  indicates,  that 
his  mutal  and  phydcal  powers  were  wan- 
ing. 

Without  further  analysis  of  the  testimo* 
ay,  and  without  discussion  of  the  well-set- 
tled principles  of  law  so  often  declared  by 
this  court  on  this  subject,  we  conclude  that 
the  proof  of  inoomp^enoe  was  too  unsub- 
stantial to  jnsti^  its  submission  to  a  jury. 
There  was  no  evi^nce  oi  undue  influence 
<^rating  upon  the  decedent  at  the  time  ot 
the  ^ecutlon  of  the  wilL 

Jadgment  afflnneS. 

We  cmcar:  HELYIN,  J.;  LOBIOAN,  J. 


Id  re  MORTON.    (Or.  2202.) 

(Soprane  Court  of  California.   Dec.  81,  1918. 
Bdiearing  Denied  Jan.  30,  1919.) 

1.  ATT<ninT  AND  CUBHT    ^S^l  ~~  DlSBAB- 

KrnT  PBO0EBDIII9— Wfeiaar  ov  Btidbno— 

RSVIKW. 

In  disbarment  proceedings,  as  in  other  cas- 
es, a  court  of  review  catmot  determine  the 
Weight  to  be  given  conflicting  evidence,  but  such 
detcrmlDBtitm  is  the  peculiar  and  exclusive 
mviim  of  tiie  tribunal  wfaenln  the  hearing  Is 
hid. 

2.  AnOSim  AlTD  OUSMT  «S»58(2>— DiSBAI- 
MKUT— AOOOMPUOB— OOUOBOKATION. 

b  proceeding  to  dlsbsv  attMney  for  hav- 
hs  kmnriivly  reeaind  from  his  dlmts  funds 


stolen  by  tbem,  the  ancorroborated  testimony 
of  such  clients  was  sufficient  to  support  judg- 
ment of  disbarment ;  Pen.  Code,  |  1111,  re- 
quiring corroboration  of  an  accomplice,  not  be- 
ing applicable,  ^ce  It  defines  an  accompHce  as 
one  liable  to  ptoseeution  for  the  "identical  ctf- 
fense  charged,"  and  tka  offense  of  which  tie 
dients  were  guilty  Is  dlBteent  from  that  of 
wbidk  the  attorney  was  aeenaed, 

In  Bank. 

Ai^>eat  from  Superior  Court,  Los  Angeles 
County;  Ctaas.  Konroe,  Judg& 

Proceedings  by  the  Los  Angeles  Bar  Asso- 
ciation ftor  the  disbarment  of  W.  Ona  Mort 
ton,  an  attorney  and  counselor  at  law.  From 
a  Judgmmtof  dtrtmiiuentrespondait  appeals. 
Affirmed. 

Nathan  Newby,  Matteson  6.  Jones,  and 
Claude  B.  Morton,  all  of  Los  Angeles  (H.  M. 
Baratow,  Will  H.  Anderson,  Tom  C.  Thorn- 
ton, and  Harry  A.  Hollzer,  all  of  Los  An- 
geles, of  counsel),  for  appellant. 

Letmard  B.  Slosson  and  lUdiard  J.  Culver, 
both  of  Los  Aqg^es,  tor  Los  Angeles  Bar 
A8s*n. 

VICTOR  B.  SHAW.  Judge  pro  tem.  Upon 
an  accusation  filed  by  Hie  Los  Angeles  Bar 
Association,  charging  W.  Ona  Morton,  an  at- 
torney at  law,  with  a  violation  of  hfs  pro- 
fessional duties,  a  bearing  was  had  by  the 
superior  court  of  Los  Angeles  eoun.ty,  which 
caused  a  judgment  to  be  entered,  depriving 
the  accused  of  the  right  to  practice  as  an  at- 
torney and  counselor  in  the  conrts  of  Uie 
state  of  California.  Prom  this  judgment  Xb» 
accused  has  appealed. 

No  attack  Is  made  upon  the  suffldency  of 
the  accusation,  which  clearly  charged  the 
accused  with  the  commission  tiA  acts  wbldt. 
If  true,  fully  warranted  the  rendering  of  the 
judgment  of  which  he  complains. 

Briefly  stated,  the  facts  in  suppwt  of  the 
charge  made  sre  as  fc^ows:  Some  time  in 
August,  lftl7,  one  Bobertson,  fben  assuming 
the  name  of  Butler,  aoA  his  wife,  robbed  a 
man  by  the  name  of  Smitii  of  about  |1,000. 
Qliey  left  Los  Angeles,  where  the  crime  was 
comnoltted,  going  to  ArisMia,  where  they,  cm 
September  18,  1917,  deposited  $800  of  the 
stolen  funds  in  three  different  baiAs.  Tbtey 
returned  to  Los  Angeles  on  September  22, 
1017,  where  they  were  Immediately  srrested 
and  at  once  confessed  their  guilt  to  tlie  ar- 
resting cheers.  Being  committed  to  Che 
coun^  jail,  they,  on  tbe  day  following,  sent 
for  Morton,  to  wbom  they  admitted  tbe  fact 
that  they  had  stolen  tbe  money,  and  also 
Informed  blm  that  Hiey  bad  made  a  con- 
fesri<m  of  the  theft.  As  a  result  of  the  no- 
gottatlons  between  Robertsni  and  Morton, 
the  latta  was  employed  to  defend  tbem,  and, 
being  infonned  of  the  dt^josit  <rf  the  stolen 
funds  in  said  bank^  he  Induced  than  to  draw 
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a  check  apon  one  of  the  accounts  and  deliver 
the  same  to  him,  by  meaas  whereof  he  ob- 
tained as  his  fee,  $300  of  such  stolen  funds. 
Thereafter,  by  suggesting  that  they  should 
be  released  upoa  bond,  he  Induced  them  to 
draw  another  check  In  favor  of  one  D.  M. 
HJdey  for  $300,  of  which  sum  $200  was  to 
be  paid  him  for  securing  the  bond  and  $100 
of  which  he  was  to  hold  for  the  use  of  Rob- 
ertson pnd  his  wife.  A  short  time  thereafter, 
induced  by  the  same  Instrumentality,  Rob- 
ertson drew  another  check  for  $200,  the  bal- 
ance of  the  d^slt,  In  favor  of  one  Hayes, 
with  which  he  was  assured  better  board 
while  In  Jail,  thei  unused  portion  thereof  to 
be  paid  to  him  upon  th^r  release.  Under 
Morton's  advice,  Robertson  and  his  wife  en- 
tered a  plea  of  not  guilty,  which  later,  like- 
wise under  his  advice,  was  withdrawn  and  a 
plea  of  guilty  entered,  after  which  they  ap- 
plied to  the  court  for  probation.  After  their 
entering  the  plea  of  guilty,  and  pending  the 
proceedings  for  probation,  Robertson  wrote 
a  letter  to  one  of  the  Judges  of  the  superior 
court,  puriportlng  to  inform  him  of  what  had 
occurred,  whereupon  he  and  bis  wife  were 
brought  before  the  Judge,  and,  under  oath, 
examined  with  reference  to  the  transaction 
had  with  Morton  and  matters  In  connection 
therewith.  At  the  hearing  of  the  disbarment 
proceedings,  Robertson  and  his  wife,  both 
upon  direct  and  upon  an  extiaustlve  cross- 
examination,  testlQed  in  great  detail  as  to 
the  occurrencea,  and  as  to  the  relationship 
with  Morton,  his  knowledge  of  their  thefts, 
and  that  the  moneys  secured  from,  them,  by 
and  through  him,  were  the  funds  stolen  from 
Smith,  all  of  which  he  obtained  and  accepted, 
knowing  the  same  to  be  stolen  property,  and 
advised  them  to  give  false  testimony  as  to 
their  disposition  of  the  same. 

[1]  Basing  his  contention  upon  the  fact 
that  a  proceeding  for  the  disbarment  of  an 
attorney  Is  In  the  nature  of  a  criminal  pro- 
ceeding (In  re  Alameda  County  Bar  Ass'n, 
170  Pac.  432).  counsd  Insists  that,  to  war^ 
rant  disbarment,  the  evidence,  like  that  re- 
quired to  Justify  a  verdict  of  guilty  In  a 
criminal  case,  must  be  dear,  po^tive.  and 
fiudi'  as  to  establish  both  the  motive  and 
commission  of  the  act  charged  beyond  a  rea- 
sonable doubt.  In  support  of  this  proposi- 
tion he  cites  a  number  of  authorities  from 
other  Jurisdictions,  an  examination  of  which, 
bQwever,  shows  that  none  of  them  Involved 
casas  on  appeal  where  the  court  was  called 
upon  to  review  the  sufflclency  of  the  evidence 
In  support  of  the  finding,  but  what  was  said 
therein  related  to  proceedli^  of  disbarment 
over  which  the  court,  in,  aosae  of  the  cases 
Iiavlng  recourse  to  a  referee  In  the  taking  of 
the  evidence,  assumed  orl^nal  Jurisdiction, 
acting  as  a  trial  court,  as  In  Re  Houghton, 
07  Cal.  511,  8  Pac.  52.  None  of  them  consti- 
tute authority  for  appellant's  claim,  when 
applied  to  a  court  charged  with  the  duty  of 
reviewing  the  testimony,  but  do  announce  the 


rule  tbat  In  such  cases  the  accused  should 
not  be  convicted  unless  the  trial  court  Is  con- 
vinced, by  clear  and  satisfactory  evidence, 
or,  as  said  In  some  cases,  beyond  a  reason- 
able doubt,  of  tils  guilt.  However  this  may 
be,  this  court.  In  a  like  case  Involving  a  like 
question  (Matter  of  Dnnford,  157  Cal.  425. 
108  Pac  322)  has;  In  effect,  held  that  In  dis- 
barment proceedings,  as  In  other  cases,  n 
court  of  review  cannot  determine  the  weight 
to  be  given  conflicting  evidence,  but  that  such 
determination  is  the  peculiar  and  exclusive 
province  of  the  tribunal  wherein  the  bearing 
is  had. 

Conceding,  as  claimed  by  appellant,  that 
Robertson  and  his  wife  were  confessed 
thieves,  and  had  theretofore.  In  an  inquiry 
OMioemlng  their  crime,  lied  to  the  court  and 
perjured  themselves,  all  of  which,  at  the 
hearing  in  this  proceeding,  they  fully,  freely, 
and  frankly  admitted,  the  trial  court,  not- 
withstanding their  story  was  contradicted  by 
the  accused,  a  lawyer  theretofore  of  conceded 
good  diaractw  and  staQdln^  acc^tted  fbeiT 
testimony  as  true  and  disbelieved  that  of  ac- 
cused. 

[2]  In  their  reply  brief,  counsel  Insist  that 
the  accusation  against  aK>ellant  charged  him 
with  the  oonmissloa  of  a  felony,  wherein 
Robertstm  and  his  wife  ikrere  accompUcea, 
and  that,  as  provided  la  section  1111,  Penal 
Cod^  a  conviction  cannot  be  had  upon  the 
uncorroborated  testtmony  of  an  accomplice 
who  is  defined  to  be  "one  who  is  liable  to 
prosecution  for  the  identical  offense  charged 
against  the  defendant  on  trial  in  ttie  cause 
in  whldi  the  testimony  of  the  accomplice  Is 
given."    Assuming  the  accusation  dmrsed 
appellant  with  the  commission  of  acts  which 
constituted  a  fGlMiy,  namely,  that  of  recelT- 
Ing  personal  property,  knowing  the  same  to 
have  becu  stolen,  Robertson  and  his  wife 
could  not  be  deemed  liable  to  prosecution  for 
such  offense,  since  they  were  the  ones  who 
committed  the  theft  The  case  of  People  v. 
Kraker,  72  OaL  459.  14  Pac.  IW.  1  Am.  St. 
Rep.  65,  upon  which  appellant  relies  in  sup- 
port of  his  proposition,  is  not  In  pOInt,  for 
the  reason  that,  among  others.  It  was  decid- 
ed before  the  amendment  of  1915  of  section 
1111,  which  added  the  clause  above  quoted. 

Moreover,  the  proceeding  wherein  these 
witnesses  testified  was  a  prosecution  for  an 
offense  alleged  to  have  been  committed  by 
the  accused  in  his  professional  capacity  as 
an  officer  of  the  co^jrt,  the  penalty  for  which, 
upon  conviction,  is  the  depriving  him  of  the 
right  to  practice  as  an  attorney  and  coun- 
selor in  the  courts  of  this  state,  an  oftense 
with  which,  since  they  were  not  attorn^s 
at  law.  the  witnesses  could  not  be  deemed 
liable  to  prosecution. 

The  Judgmwt  Is  affirmed. 

We  concur:  ANGBLLOTTI,  a  J.;  SXjOSS, 
J.:  WILBUR,  J.;  MEtLYIN,  J.;  BIGH- 
ARI>S,  Judge  pro  ton. 


Digitized  by  Google 


PARKS  FABSS 


465 


^ARKS  T.  PARKS.    (L.  A.  4491.) 
(Snpreme  Goart  of  California.   Dec  30,  1918.) 

1.  TKUSTB  ^>SS— PaKOI.  EVIDBIfCK. 

GoiMrally  tbe  true  intent  and  pnrpoH  of 
parties  In  taking  a  conveyance  In  their  Joint 
names  or  in  that  of  one  of  them  can  be  inves- 
tigated  and  determined,  nnless  interests  of  bona 
fide  pnrdissers  bare  Intervetted. 

2.  Tkubts  «=iS1(4)  —  BrsuLnNO  Tsjjbt  — 

JOIITT  OoimTAMCS. 

Where  mother  and  son  contracted  for  pur- 
diaae  of  land  the  son  paying  one-twelfth  of 
IRice,  wbidi  mother  snbseqaently  repaid  son, 
the  son,  upon  being  ioinsd  vith  mother  M  gran- 
tec,  took  legal  title  in  trust  for  mother  ondo- 
av.  Code,  i  863. 

8.  DXSCBNT  ARD    DlSniBITTIOir  ^sQS— AD- 
VA HOnBIIT—JOIirT  COIfTEyAIfOC. 

Where  son  Joined  with  mother  In  contract 
for  vurdiase  (tf  land,  bnt  eontribnted  none  of 
the  price,  Chat  mother  did  not  have  deed,  made 
jointly  to  herself  and  son,  dianged,  did  not  dis- 
close intention  to  make  gift  to  son  of  half  in- 
terest in  nature  of  sdvanceBkent,  where  son  was 
not  held  In  greater  affection  than  other  ^il- 
dren. 


D^rtmeDt  2. 

AmmaI  from  Siqwrtor  Caur^  BlvsnUe 
County;  F.  E.  Densmore.  Judge. 

Action  by  Isaac  Parlis  against  Jesse 
Parks.  Prom  Judgment  rendered  and  from 
order  denying  defendant's  motion  for  new 
trial,  defendant  appeals.  Affirmed. 

John  IL  Clayton,  ct  Hemet,  for  appeUant 
George  A.  Frrach  and  lOknd  BatndlUo, 
both  of  BiTerside,  tor  req|M»dent 


LOBIGAN,  J.  Plaintiff  and  defendant  are 
brotfaera  and  sons  of  Frances  E.  Parks,  who 
died  Intestate  In  December.  1912,  leaving 
considerable  estate.  Her  personal  property 
she  left  to  otber  of  her  children,  and  de- 
vised to  Uie  plaintiff  and  defendant,  In  equal 
shares,  all  her  real  property,  which  there- 
after was  Inventoried  In  her  estate  as  oon- 
alstlng  of  000  acres  of  land  in  lUvendde 
county— referred  to  In  the  evldmce  as  aec- 
ti<m  29— and  snbsequently  distributed  In  said 
estate  to  i^alntlfl  and  defendant  In  equal 
Bhares.  Nearly  a  year  aft^  dlstrlbntlta 
plaintiff  hrooght  this  action  fbr  a  partition 
of  said  600  acres  of  property,  assertInK  equal 
undivided  ownership  therein  in  himself  and 
defendant  In  his  answer,  however,  defend- 
ant set  up  a  daiin  of  ownership  to  three- 
foarths  of  the  property,  and  the  extent  of 
ownerddp  between  the  parties  is  the  only 
question  Involved  in  the  case.  The  finding 
cf  tlie  court  was  that  eadi  of  fba  parties 
vras  the  owDiex  of  an  undivided  one-half  of 


said  property  and  awarded  a  Judgmeat  of 
partition,  from  which  Jndgmait  and  an  or- 
der denying  his  motion  for  a  new  trial  de- 
fendant appeals. 

The  facta  In  this  case  are  few  and  simple. 
The  land  in  question  was  originally  a  part 
of  what  were  known  as  "railroad  lands"  of 
the  Southern  Pacific  Railroad  Company,  and 
about  1889 — the  exact  date  not  shown — a 
contract  for  the  purchase  of  said  section  29 
for  $3,000  was  negotiated  between  said  rail- 
road company  and  Mrs.  Frances  EX  Parks, 
said  mother  of  the  parties.  What  the  terms 
of  payment  were  to  be  Is  not  shown,  other 
than  It  aKMars  they  were  to  be  made  la 
two  Installments.  A  wrlttoi  contract  of  pur- 
chase  from  the  railroad  company  was  made 
and  taken  In  the  J<^t  names  of  Mrs.  Parkii 
and  the  defendant,  Jesse  Parks,  and  of  the 
first  payment  made  on  the  purchase  price 
of  the  land  said  Jesse  Parks  advanced  $250, 
the  rest,  which  must  have  amounted  to  some 
$1,000,  being  paid  by  his  mother.  Mrs.  Parks 
then  went  into  possession  and  control  of  the 
property,  thoxigb  It  was  used  as  a  common 
pasturage  for  the  stock  of  all  the  members 
of  the  family.  The  second  and  final  payment 
on  the  land  to  the  rnllroad  company,  which 
exceeded  some  $1,800,  was  made  about  1893 
by  Mrs.  Parks  alone.  Long  prior  to  said  last 
[«yment  Mrs.  Parks  had  repaid  to  Jesse 
Parks  and  he  had  accepted  the  $250  which 
be  had  handed  to  his  mother  when  the  con- 
tract with  the  Southern  Pacific  Railroad 
Company  for  the  purchase  of  the  land  was 
originally  made.  Before  this  repayment  to 
him  Jesse  Parks  had  been  assisting  in  the 
payment  of  the  taxes  on  the  land,  but  after- 
wards he  made  no  further  advancement  for 
that  purpose,  and  for  20  years  prior  to  her 
death,  Mrs.  Parks,  in  addition  to  having  full 
charge  and  control  of  the  property,  had 
alone  been  paying  the  taxes  on  It  Although 
the  final  payment  on  the  property  was  made 
to  the  railroad  company  about  1893,  no  deed 
to  the  land  was  made  until  about  April  0. 
1897  (a  patHit  to  the  land  not  having  probap 
bly  been  Issued  by  the  United  States  to  the 
railroad  company  until  aboot  that  date), 
and  the  deed  which  was  then  made  by  said 
convany  ran  to  Frances  B.  Parks  and  the 
defendant,  Jesse  Parks,  the  original  parties 
In  the  contract  of  purchase  from  the  rail- 
road company.  This  was  the  situation  in 
whidh  the  title  stood  at  the  time  of  the 
death  of  Mrs.  Parks  and  the  entry  of  the 
decree  of  dlstrlbuUon  In  her  estate,  and  it  is 
quite  evident  therefrom  the  attitude  which 
each  party  takes  In  this  litigation.  Plaintiff 
(Salms  that  his  mother  was  In  legal  effect 
the  sole  owner  of  the  mtlre  tract  of  600 
acres  of  land  at  her  death,  and  that  he  be- 
came the  owner  of  an  undivided  one-half 
thereof  through  her  will  and  the  decree  of 
distribution  In  her  estate.  The  claim  of  ap- 
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peUant  la  that  he  Is  the  owner  of  an  undivid- 
ed three-fourths  of  the  600  acres — an  undi- 
vided half  under  the  deed  from  the  railroad 
company  to  his  mother  and  himself,  and  an 
undivided  one-quarter  In  addition  under  the 
decree  of  distribution  of  the  undivided  half 
Interest  of  bis  mother  to  himself  and  the 
plaintiff. 

The  trial  court  obviously  concluded  from 
the  evidence  that  the  property  belonged  to 
Mrs.  Parks  alone  at  the  time  of  her  death 
notwithstanding  the  deed  from  the  railroad 
company  to  appellant,  her  son  Jesse,  and 
herself,  and  that  the  only  title  acquired  by 
both  parties  to  this  action  was  derived  sole- 
ly noder  the  will  and  decree  of  distribution 
In  the  estate  of  their  mother,  and  we  are 
satisfied  that  this  conclusloa  of  the  trial 
court  was  fully  warranted  by  the  evidence 
In  the  case  Independent  of  any  consideration 
of  the  qnestttm  of  the  conclnglvaiesB  of  the 
decree  oi  distribution  In  the  estate  of  the 
mother  on  title  to  the  property,  a  matter 
asserted  by  respondent  and  denied  by  appel- 
lant, but  a  question  wblcli  we  find  unneces- 
satry  to  discuss  or  pass  on. 

[1]  There  Is,  It  is  true,  evidence  In  the 
case  of  a  deed  from  the  Southern  PaclUc 
Railroad  Company  to  Mrs.  Parks  and  the 
aCftellant,  Jesse  Parks,  to  the  600  acres  in 
question.  The  existence  of  this  deed  In  bis 
favor  at  the  time  of  the  death  of  his  mother 
was  pilma  facie  erldence  of  title  In  blm. 
But  It  was  not  conclusive  on  the  qu«itl<m 
of  title.  The  general  rule  Ui  that  the  real* 
nature  of  tbe  transaction  concerning  prc^r- 
ty  amveyed,  the  true  intent  and  purpose 
moTing  parties  In  taking  a  conveyance  to 
property  In  thdir  Joint  names,  or  In  that  of 
one  of  tbem,  can  be  Investigated  and  deter- 
mined unless  where  in  good  taith  interests 
of  third  parties  have  Int^ened  and  would 
be  Injuriously  affected.  It  may  be  diown 
that  the  taking  of  a  conveyance  in  the  name 
of  tbe  grantee,  or  one  of  them,  was  a  mis- 
take, OK  that  it  was  a  matter  merely  of  coo- 
T«ilac%  or  a«  secnrlty  for  a  loan,  or  was 
taken  under  audi  drcumstancea  as  created 
a  resulting  trust  or  trust  of  some  other  dbar> 
acter.  Such  an  Inquiry  was  the  main  ttnr 
tore  In  this  case  and  the  evldraice  rtiows 
quite  satisfactorily,  we  think,  that  while, 
In  fact,  the  contract  for  the  purchase  of  the 
property  was  made  with  the  railroad  com- 
pany by  appellant  and  his  mother,  and  years 
afterwards  a  deed  made  to  both  of  them,  it 
was  never  the  Intent  of  appellant  or  bis 
mother  that  appellant  should  acquire  a  legal 
title  to  any  portion  of  said  prc^ierty,  and 
that  appellant,  though  a  party  to  the  con- 
veyance, never  asserted  or  claimed  any  in- 
terest in  It  until  long  after  the  death  of  his 
mother  and  tbe  settlement  of  her  estate, 
and  then  only  when  respondent  brought  this 
action  for  a  partition  of  the  prcHDerty.  Even 
then  his  claim  under  tbe  deed  from  the  rail- 
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road  company  Is  not  a  definite  and  emphatic 
one,  but  rather  of  a  hesitating  and  ludefl- 
nite  character. 

Considering  now  the  evidence  in  tbe  case. 
It  appears  from  the  record  that  the  appel- 
lant la  the  only  one  who  could  speak  fully 
of  the  arrangement.  If  any,  between  his 
mother  and  himself  relative  to  this  land  and 
their  intentions  respecting  It,  and  his  testi- 
mony Is  not  only  meager,  but,  as  to  those 
matters,  as  veil  as  in  other  respects,  un- 
satisfactory. We  get  no  information  from 
hUn  how  be  became  connected  with  his 
mother  as  a  party  to  tbe  original  contract 
with  the  railroad  company;  bow.  If  be  was 
to  acquire  one-half  of  tbe  pr(^)aty,  bis  pay- 
ment  of  $260  was  but  one-twelfth  of  the  pur- 
chase price;  whether  tbe  $250  was  not  really 
a  loan  to  bis  mother  to  be  used  by  her  with 
her  own  larger  funds  In  making  tbe  first 
payment  on  the  land;  how  she  came  to  re- 
turn blm  tbe  said  $200,  or  why  be  accepted 
it  if  tt  was  a  part  of  the  jnirdiase  price 
and  not  a  loan;  and  why  rltfit  tta«reafter 
he  ceased  advancing  anything  further  to- 
wards payment  of  the  taxes.  In  fftct,  be 
does  not  undertake  to  enlighten  us  on  those 
Important  matters  at  aU.  As  to  the  deed 
from  the  railroad  company,  all  tbe. evidence 
we  have  on  that  subject  Is  that  Mrs.  Puka 
paid  the  entire  purchase  price  for  tbe  prop- 
erty, having  refunded  to  appellant  tbe  f2SO 
be  advanced,  and  that  tbe  deed  was  made 
by  the  railroad  company  some  7  years  after 
final  payment  and  ran — tbe  same  as  tbe 
contract  did— to  both  Mrs.  Parks  and  tbe 
appellant.  We  stated  that  tbe  dalm  of  ap- 
pellant under  this  deed  was  not  explicit  and 
definite.  In  that  respect  it  appears  from 
bis  testimony  that  be  was  making  a  dalm 
In  this  case  that  bis  moQier  bad  made  a 
deed  in  his  favor  at  some  time  to  all  of 
section  29;  that  she  promised  to  give  him 
the  whole  section  and  that  he  had  seen  a 
deed  made  by  ber  years  before  her  death 
whereby  she  bad  done  so.  His  own  asser- 
tion of  having  seen  such  a  deed  or  of  sach 
a  promise  having  been  made  is  all  we  have 
on  the  subject  No  such  deed  was  produced. 
No  member  of  tbe  family  or  any  one  else 
seems  to  have  heard  of  such  an  instrument, 
and  certainly  no  deed  was  ever  delivered  by 
his  mother  to  appellant  Having  testlfled 
as  to  the  return  to  him  by  bis  mother  <tf 
the  $200  adrimeed  1^  htan  when  making  tbe 
original  payment  on  tbe  purchase  price  of 
tbe  land,  be  ««s  asked  by  tbe  eonrt: 

"Q.  How  do  you  claim  to  own  one-bnlf  in- 
terest in  this  if  yon  got  your  money  back?  A. 
Well,  I  dalm  I  seen  a  deed  that  motbw  gave 
me  of  oU  of  section  29-60O  aeres.  •  •  *  I 
claim  the  property  because  I  seen  the  deed  she 
gave  me  of  all  the  land.  I  claim  it  on  tbe  rail- 
road deed,  the  railroad  deed,  and  thaa  this 
other  deed  that  Is  now  missing  ** 
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Tbe  only  reascHUiMe  vl«w  to  be  taken 
from  tbe  evldoice  as  far  aa  the  payment  at 
tbe  $250  by  appellant  Is  coac^ned,  and  the 
Incorporation  of  bis  name  in  the  contract  of 
purchase,  and  the  view  doubtlesa  taken  by 
the  trial  court.  Is  that  the  payment  of  the 
$230  was  only  a  loan  by  appellant  to  his 
mother,  and  the  Insertion  of  his  name  In  the 
contract  was  made  simply  as  evldehce  there- 
of and  to  secure  its  repayment.  The  pay- 
ment for  the  property  might  not  be  consum- 
mated for  some  years,  and  in  case  anything 
should  happen  to  tbe  mother  daring  that 
time,  and  a  question  ahonld  arise  among  her 
heirs  as  to  payments  made  and  Interests  in 
tbe  property,  the  right  of  appellant  woald  be 
declared.  That  this  money  was  not  to  be 
deemed  a  paymrat  by  appellant  as  a  pur- 
diaser  of  the  property  with  his  mother  Is 
clear  from  the  fact  that  she  paid  him  back 
bis  adyancemmt  and  he  accepted  It  without 
any  protest,  or  question,  bat  that  Its  repay- 
ment to  htm  was  tbe  proper  and  expected 
thing.  Els  ctmduct  In  that  reject  is  in- 
consistent with  the  Idea  of  his  being  a  pur- 
chaser with  his  mother.  When  he  got  bla 
money  he  considered  himself  out  of  the 
transaction.  He  thereafter  paid  no  taxes, 
and  he  assumed  no  cwtrol  over  the  property, 
nor  did  he  assert  or  claim  any  interest  In  It 
naHl  this  action  was  commenced. 

[2]  There  is  less  room  for  the  assertion 
by  hbn  of  real  actnal  ownership  under  the 
deed.  It  is  true  that  It  gave  him  ^  paper 
OT  record  title,  but  tiiat  la  all  be  can  as- 
sert. His  real  Interest  under  t^  deed  would 
not  be  any  broader  than  bis  Interest  might 
have  been  under  the  contract  which  the  deed 
followed.  He  never  paid  any  valuable  con- 
sideration, or.  In  fact,  any  consideration  at 
aU,  for  ^e  title  under  either  tbe  contract 
or  deed.  In  fact,  he  does  not  claim  that  he 
paid  any,  asserting  practically  as  to  the 
deed  that  by  allowing  it  to  be  made  in  his 
name  his  mother  Intended  thereby  to  make 
blm  an  advancement  to  the  extent  of  oue- 
half  of  the  property.  It  does  not  appear  that 
It  was  through  any  direction  of  the  mother 
that  the  deed  was  made  by  the  railroad 
company  to  both  herself  and  the  appellant. 
It  will  be  observed  that  the  deed  was  not 
made  until  several  years  after  the  final 
payment  for  the  land,  and  was  doubtless 
Issned  by  the  railroad  company  as  soon  as 
It  obtained  a  patent  to  the  land.  In  doing 
BO  It  followed  the  contract,  as  It  would  have 
doubtless  done  anyhow,  unless  there  was 
some  assignment  showing  to  It  that  appel- 
lant had  disposed  of  his  Interest  under  the 
coDtract  to  liis  mother.  It  la  true  that  It 
would  have  toaen  more  regular  for  the  moth- 
er to  bave  had  the  deed  Issued  to  herself. 
The  only  effect,  however,  of  a  failure  to  do 
this  was,  imder  the  circumstances,  to  vest 
in  appellant  an  apparent  title  to  on  undivid- 
ed interest  In  tbe  property.   His  was  Oie 


467 

apparent  effect,  but  the  legal  dfect  was  to 
make  him ,  a  trustee  for  his  mother  under 
the  familiar  doctrine  of  a  resulting  trust, 
which  occurs  where  the  consideration  for 
the  purchase  of  real  property  is  paid  by 
one  person  and  the  title  thereto  la  taken  In 
the  name  of  another.  Civ.  Code,  i  853.  AU 
tbe  porcbase  price  of  this  property  was  paid 
by  the  mother,  and  the  legal  title  to  half 
of  it  taken  in  the  name  of  appellant  This 
was  the  single  transaction;  and,  this  being 
all  that  was  shown  In  tbe  matter,  the  prin- 
ciple of  a  resulting  trust  applies  under  whlcb 
tbe  apparent  tltie  which  appellant  held  was 
held  solely  in  trust  for  hie  mother. 

[9]  While  appellant  does  not  question  the 
rule  of  resulting  trusts,  he  contends  that  - 
It  should  not  apply  here  because  ttie  fact 
of  having  the  deed  run  to  both  bis  mother 
and  himself  mnst  be'  treated  as  disclosing 
an  Intention  on  her  part  to  make  a  gift, 
to  him  of  one-half  the  property  in  the  nature 
of  an  advancement.  But  it  does  Sot  aHtear 
that  she  had  the  deed  made  to  him.  It  was 
doubtless  simply  made  by  the  railroad  com- 
pany after  it  racetved  its  patoit  running 
to  the  parties  appearing  on  the  ortglnal  con- 
tract of  purchase.  The  most  that  appears 
is  that  the  mother  let  It  stand  that  way. 
There  Is  no  evidence  in  tbe  case  warranting 
any  inference  that  the  mother  had  a  great- 
er affection  for  it»  appellant  than  for  her 
other  dUIdreOt  or  that  his  drcumstanoes  of 
life  were  such  that  an  advancement  to  blm 
above  her  other  children  might  naturally 
be  expected  from  her,  nor  la  there  evldoice 
of  anything  he  ev«  did  with  respect  to  the 
property  or  for. or  on  behalf  of  his  mother 
or  her  Interests  which  would  pron^t  her  to 
treat  him  with  more  consldmition  than  her 
other  children.  Nor  did  the  facts  tiiat  she 
paid  him  back  his  money,  never  demanded 
a  conveyance  from  him  after  the  making 
of  the  deed  by  the  railroad  company,  or 
bring  suit  to  quiet  tltie  or  have  a  trust  de-  . 
clared,  establish  tbe  advancement  theory. 
The  mother  knew  the  true  fact  as  did  the 
appellant  Both  knew  that  appellant  had 
no  real  interest  In  this  property,  as  did 
also  the  rest  of  the  family.  The  family 
seem  to  have  lived  in  entire  harmony,  the 
mother  having  confidence  In  all  her  cbildiea. 
She.  if  she  ever  gave  the  matter  a  thoui^t. 
rested  content  that  appellant  would  make 
no  claim  under  a  conveyance  which,  while  it 
purports  to  give  him  an  Interest  In  the  prop- 
erty, in  truth  did  not  do  so,  a  tact  whldi  he 
recognized  In  her  lifetime  by  never  making 
any  claim  of  interest  nnder  it  It  Is  not  at 
all  an  uncommon  thing  tor  par«its  who  re- 
pose tbat  confidence  In  thtilr  children  to  fall 
to  take  every  precaution  with  respect  to 
their  property  which  may  obviate  subsequent 
disputes  among  tbe  belrs.  It  does,  however, 
sometlmea  occor. 
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From  these  conaIderati<His  we  sre  satis- 
fled  that  the  trial  couit  was  warranted  In 
oonclndlnib  notwithstanding  the  conveyance 
from  the  railroad  company  to  appellant  and 
his  mother,  Uiat  In  effect  the  real  and  tme 
tlUe  to  the  property,  both  equitable  and 
legal,  was  rested  In  Mrs.  Parks  at  titie  time 
of  her  death,  and  that  by  her  will  and  the 
decree  of  distribution  In  her  estate,  and 
solely  fliereby,  appelant  and  respondent 
sneceeded  eadi  to  an  unUrided  one-half  of 
section  29,  or  800  acres  each,  and  that  the 
court  proper]^  mtered  a  Judgment  of  partl- 

tlCOL 

Hie  Judgment  and  order  appealed  frcnu 
are  affirmed. 

We  concur:   MBLVIN,  J.;  WILBUR,  J. 


PBOPLB  T.  8H0RTBIDOE.    (Or.  2180.) 
(Supreme  Court  of  Galifomia.   Dec.  31,  1918.) 

1.  HonciOB  ^»aOO(7)— Dtxho  Dbolabatiohs 

— Adhissibiliit. 
Where  a  sargeon'i  testimony  showed  that  a 
woond  inflicted  by  defendant  upon  deceased  was 
fatal,  and  district  attorney,  before  questioniQff 
deceased,  asked  if  bis  statement  was  made  be- 
cau^  he  believed  be  was  goin;  to  die,  to  which 
he  replied  affirmadT^,  deceased's  statouaat 
then  made  to  district  attorney  was  admlsriUe  as 
a  dying  declaration. 

2.  HoMiciDB  4s>333(S)— Adhission  or  Drxxo 
Dbclaution— 'Habicless  Ebbob. 

Any  error  in  the  admission  of  deceased's 
statement  as  a  dying  dedaratipn  was  not  preju* 
didal  to  defendant,  where  his  own  statement*,  in 
the  presoice  of  different  perwns  and  at  differ- 
Mit  limes,  as  to  tin  sabjeet-matter  of  the  decla- 
ration, were  substantiaUy  identfeal  with  It 

8.  OsnnNAL  Law  4s»547(3)— Bbbt  Evidence 
— Pbeuuxnabt  Tbiai< — Statement  of  Ao- 
ocsbd. 

Where  accused,  after  warning  by  magistrate 
at  his  preliminary  hesring  that  he  might  make 
a  statement,  but  that  it  might  be  used  against 
him  at  trial,  made  a  free,  voluntary  statemmt, 
taken  down  aa  required  by  Pen.  Code,  8  869,  a 
witness  present  at  hearing  might  testi^  as  to 
such  statements,  against  objection  that  record 
was  the  best  evidence. 

4.  OBUiirAZ.  Law  «a»829(D— Bwhiutbd.  Ih- 

mncnoifs-XjtivEN  iNeisucnoits. 
Id  a  prosecution  for  murder,  the  refusal  of 
defendant's  requested  instructions,  though  main- 
ly correct  statements  of  law,  was  not  error, 
where  the  Jury  were  elsewhere  fully,  fairly,  and 
favorably  iastmcted  thereon. 

In  Bank. 

Appeal  from  Superior  Court,  Yuba  Coun- 
ty ;  EXigene  P.  McDanlel,  Judge. 

WIU  Shortrldge  was  convicted  of  murder 
in  the  flrst  degree,  and  sentenced  to  execa- 


tim,  and  fA>m  the  Judgment  and  from  an 
order  denying  bis  motion  for  new  trial,  h« 
appeals.  Affirmed. 

Oscar  Hudaon,  of  San  Francisco,  for  appe- 
lant. 

Ray  ManweU,  of  MarysviUe.  U.  S.  Webb,  of 
San  Francisco.  J.  Charles  Jones,  of  Sacru- 
mento,  and  Edward  B.  Stanwood,  <tf  Marys- 
viUe, tor  the  People. 

* 

TIOTOR  SHAW,  Judge  pro  tem.  Fol- 
lowing his  convlctiHi  of  murder  In  the  first 
degree,  defwdant  was  sentenoed  to  exeoo- 
tlon.  He  appeals  ttcm  the  Jndgmoit  so  i«o- 
nonnoed,  and  from  an  ord»  denying  hla  mo- 
tion for  a  new  trial. 

Briefly  stated,  the  facts  surrouBdlng  the 
homlcld^  and  concerning  whidi  there  la  no 
di^tev  are  aa  fUUowst  At  about  2Mo*clo(* 
on  Uift  mwning  of  Kay  T,  1B18.  James  Mock, 
a  police  officer  ot  Marysvllle,  was  taifimned 
that  defendant  had  robbed  a  penNn  In  a  cer- 
tain rooming  honse,  and  started  oat  to  mp- 
prdiend  Mm.  Finding  defendant  in  mma 
brush  near  ttie  railroad  tnck,  he  idaoed  him 
under  arrest,  and  with  his  v^aooet  proceeded 
a  distance  of  some  80  or  40  feet,  when  be 
Btojved  and  whistled  twice  for  the  apparent 
purpose  of  attracting  attention  of  other  of- 
ficers engaged  in  the  searcb  for  defindant 
Receiving  no  reply,  he,  in  accordance  with 
an  expressed  intention  so  to  do,  proceeded  to 
lOace  handcDffiB  upon  deCendant,  who  stren- 
uously resisted  bis  efforts,  as  a  residt  of 
whicSi  the  hendcnflb  were  either  fcnodied  or 
dropped  upon  the  ground.  Thereupon  flie  of- 
ficer drew  bis  gun,  which,  In  the  sen  file  that 
ensued,  d^endant  secured,  and  with  it,  after 
backing  away  some  distance,  fired  the  shot 
that  caused  the  death  of  Mock  about  seven 
days  thereafter.  Hie  defense  was  based 
upon  insanity  and  self-defense. 

As  grounds  for  a  reversal  of  the  Judg- 
ment, appellant  Insists  that  the  court  com- 
mitted prejudicial  error  In,  flrst,  receiving  hi 
evidence  a  statement  of  the  deceased,  pur- 
porting to  be  otiered  as  his  dying  declara- 
tion, without  proper  foundation  laid  therefor ; 
second,  tluit  the  court  erred  in  admitting 
parol  evidence  of  the  statements  made  by  de- 
fendant at  his  preliminary  hearing  before 
the  magistrate;  and,  third,  that  he  was  prej- 
udiced by  the  rulings  of  the  court  in  refusing 
to  ^ve  certain  instructions  requested  by  him. 

[1,2]  As  to  the  flrst  alleged  error,  it  was 
made  to  appear  by  the  testimMiy  of  the  sur- 
geon that  this  woimd,  the  character  and  seri- 
ousness of  which  he  described,  was  a  fatal  one, 
and  the  stenographer  who  took  the  statement 
testlfled  that  the  district  attorney,  prior  to 
questioning  deceased,  said,  "Jim,  you  know 
what  statement  you  make  Is  made  because 
you  believe  you  are  going  to  die,"  to  which 
he  assented  by  replying,  "Yes,  sir.**  Upon 
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tbls  diowlDg,  defMidanfs  objection  to  the 
reception  ot  the  statement  In  evidence,  as  « 
,  dicing  dedaration  of  the  deoeaaed,  wae  over- 
ruled, and  the  same  admitted.  While  the  evi- 
dence Is  meager,  nevertheless  it  sufflciratly 
appears  from  the  statement  of  the  district 
attorney,  which  deceased  adf^ted  as  hla  own, 
that  be  later  made  the  declaration  and  an- 
swers to  the  questions  put  by  the  district 
attorney,  believing  that  his  wound  would 
prove  fata),  and  under  a  sense  of  Impending 
death.  However,  even  It  tbls  were  not  so, 
we  would  be  const raioed  to  hold  that  defend- 
ant suffered  no  prejudice  by  reason  oi  the 
ruUog,  for  the  reason  that  his  own  state- 
ments, In  the  presence  of  different  persoas, 
and  at  different  times,  made  by  him  as  to  the 
subject  of  the  declaration,  were  in  substance 
id»itlcal  therewltb. 

L3]  As  to  the  second  alleged  error,  it  ap- 
pears that  at  defendant's  preliminary  hear- 
ing, he,  after  being  Informed  of  his  rights  by 
the  magistrate,  was  told  that.  In  addition  to 
bis  right  to  question  the  witnesses  on  the  part 
of  the  state,  he  could  make  any  statement  he 
desired,  but  that  such  statem«it  must  be  free 
and  voluntary  and  subject  to  Its  use  against 
him  In  the  trial  court  Defendant's  objection 
that  such  statement  so  made  at  said  time  by 
defendant  was  taken  down  by  the  reporter 
aa  required  by  section  809,  Penal  Code,  and 
hence  the  record  thereof  was  the  best  evi- 
dence, was  overruled,  and  Richard  Barrett, 
present  at  said  hearing,  was  permitted  to  tes- 
tify to  certain  stat^nents  so  made  at  the  time 
by  defendant.  We  perceive  no  merit  In  ap- 
pellant's cont^tion.  As  shown  by  the  rec- 
ord, the  statements  as  to  which  Barrett  testi- 
fied were  voluntarily  made  by  defendant,  and 
they  were  subject  to  the  same  rules  and  mode 
ot  proof  as  though  made  elsewhere  than  at 
the  preliminary  hearing.  Counsel  for  appel- 
lant has  attached  to  the  record  herein  a  tran- 
scribed copy  of  the  deposition  taken  at  the 
hearing,  upon  which  he  attempts  to  argue 
that  defendant's  prelimln.iry  bearing  was  un- 
fair, and  calculated  to  deprive  defeudaot  of 
some  of  his  lawful  rights.  But  such  deposi- 
tion was  not  offered  in  evidence  at  the  trial, 
and  bence  has  no  place  in  the  record,  and 
cannot  be  considered  here  for  any  purpose. 

[4]  Defendant  requested  the  court  to  give 
to  the  Jury  28  separate  InBtructiona,  all  of 
wbidi  were  refused.  His  counsel,  without  ar- 
gument, other  than  that  he  believes  them  to 
be  correct  statements  of  the  lew,  assigns  as 
iwejndiclal  error  16  of  the  rulings  so  made. 

purpose  oonld  be  served  by  an  extraalve 
review  of  the  instructions  so  refused.  Suffice 
it  to  say  that  we  have,  owing  to  t2ie  gravity 
ot  the  cose,  with  painstaking  car^  ccmtddered 
each  and  ever;  one  of  them ;  that,  as  claimed 
by  counsel  fbr  the  appellant,  they  are,  in  the 
main,  correct  statements  of  the  law  applica- 
ble to  thd  case  as  tried,  but  In  so  ftir  as  cor- 


rect, and  upon  every  questfam  iwaeaited  by 
the  evidence  which  could  poedUy  avail  de- 
fendant, the  Jury  were  ^aewhere  fully,  fairly, 
and,  we  may  say  as  to  defendant,  favorably 
instructed. 

As  appears  from  defendant's  own  testimo- 
ny, the  case  is  oae  where  a  police  officer, 
knowing  of,  or  having  good  reason  to  believe, 
that  defendant  bad  committed  a  felony,  ar- 
rested him  therefor,  using  no  unnecessary 
force  in  so  doing,  and  the  latter,  for  the  sole 
reason  that  he  objected  to  having  handcuffs 
placed  upon  him,  resists  the  officer,  takes 
his  gun  from  him,  with  which,  because  the  of- 
ficer was  using  his  club  to  protect  himself 
and  subdue  bis  prisoner,  he  fires  the  fatal 
shot  and  makes  his  escape. 

In  addition  to  the  plea  of  Insanity,  defend- 
ant urged,  at  the  trial,  that  he  was  justified 
in  killing  deceased  in  self-defoise,  both  of 
which  questions,  upon  proper  instructions, 
were  submitted  to  the  Jury,  which  found  ad- 
versely to  him.  The  sufficiency  of  the  evi- 
dence to  warrant  its  verdict  Is  not  ques- 
tioned. 

The  judgment  and  order  denying  a  new 

trial  are  affirmed. 

We  concur;  ANGELLOTTI,  C.  J.;  WIIj- 
BTTR,J.:  SLOSS.  J.:  MELVIN,  J.;  RICH- 
ARDS, Judge  pro  tern. 


Eh  parte  HcOREADT.  (Or.  231&> 

(Supreme  Court  of  California.    Dec.  31,  1918.) 

1.  Habeas  Corpus  ^»69— I^dbbal  Couar— 

SUPEBIOK  COUET— PENOENCT    OF  HABEAS 

CoBPtJS  Pbockedinob. 
Where  superior  court  having  Imposed  void 
sentence  pronounced  a  second  sentence,  penden- 
cy of  habeas  corpus  proeeedings  in  United  States 
District  Court  for  purpose  of  having  first  sen* 
teoce  declared  void  did  not  invalidate  second 
sentence  under  Rev.  St  U.  S.  f  766  (TJ.  S.  Comp. 
St.  f  1292),  superior  court  treating  first  judg- 
ment as  void  in  pronoimcing  second  sentence, 
not  acting  in  any  matter  pending  and  in  process 
of  being  beard  in  United  States  District  Court 

2.  CouBTS  4=»97(5)  —  Decisions  —  FEnEBAL 

COUBTB— SUPEBIOa  COUET. 

Decisions  of  federal  courts  of  last  resort 
construing  and  applying  Rev.  ' St.  U.  S.  g  760 
{U.  S.  Comp.  St.  $  1292),  providing  that,  pend- 
ing habeas  corpus  proceedings  in  federal  court, 
an;  proceeding  in  any  state  conrt  against  pris- 
oner for  any  matter  heard  and  determined  un- 
der habeas  corpus  writ  shall  be  void,  will  be 
deemed  controlling  by  the  Supreme  Court  in 
action  involving  applicability  of  such  statute. 

Id  Bank. 

In  the  matter  of  the  ai^llcatlon  of  L.  D. 
McCready  for  a  writ  of  habeas  corpus.  WVit 
dismissed,  and  petitioner  remanded. 
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L.  t>.  McOresdy,  In  pro.  per. 
U.  S.  and  John  H.  Rtordan,  both  <^ 

San  Franciaco,  for  respondent. 


RICHARDS,  Judge  pro  tem.  ▲  writ  of 
habeas  corpus  was  Issued  upon  the  petitlon- 
er'a  api^lcatlon  and  hearing  had  thereon. 
The  admitted  f&cts  of  the  case  are  these: 
During  the  year  1917  the  petitioner  pleaded 
guilty  of  the  crime  of  rape  In  the  emperlor 
court  of  the  county  of  Los  Angeles,  Gal.,  and 
by  the  jud^rat  of  said  court  entered  upon 
such  plea  was  on  August  1,  1917,  sentenced 
to  an  Indeterminate  term  In  the  state  prison 
at  San  Quentln  of  not  less  than  1  year  nor 
more  than  50  years;  and  was  on  August  3, 
1917,  confined  In  the  said  state  prison  under 
such  Judgment  and  sentence.  After  serving 
therein  for  a  period  of  about  10  months,  the 
petiticmer  herein  applied  for  a  writ  of  habeas 
corpus  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Califor- 
nia, claiming  that  said  Judgment  and  sen- 
tence were  void,  for  the  reason  that  the 
offense  to  which  he  bad  pleaded  guilty  was 
committed  prior  to  the  taking  efTect  of  the 
statute  providing  for  indeterminate  sentenc- 
es. The  said  District  Court  returned  the 
petitioner  to  the  custody  of  the  warden  of 
the  said  state  prison  pending  the  determina- 
tion of  that  matter;  and  thereupon  and  on 
May  21, 1918,  the  petitioner  b^eln  was  taken 
before  the  superior  court  of  the  said  county 
of  Los  Angeles  and  was  there  and  by  the 
judgment  of  said  court  resentenced  to  be  Im- 
priscmed  In  said  state  prison  for  a  term  of 
12  years;  and  on  May  26,  191S.  was  again 
received  and  retained  in  said  state  prison  by 
virtue  of  said  second  judgment  and  sentence. 
Thereafter  and  on  August  23,  1918,  the  said 
District  Court  of  the  United  States  dismissed 
the  said  application  of  the  petitioner  for  a 
writ  of  habeas  corpus.  Thereafter  and  on 
October  2S,  1918,  the  petltlooer  filed  the  pend- 
ing application  for  a  writ  of  habeas  corpue 
in  this  court. 

Two  iwlnts  are  made  by  him  upon  the  hear- 
ing thereon.  The  first  of  these  Is  that  the 
first  judgment  and  sentence  of  the  petitioner 
being  void  under  the  authority  of  In  re  Lee, 
ITl  Pac.  958,  the  superior  court  which  had 
pronounced  the  same  had  no  jurisdiction  to 
pronounce  a  second  judgment  and  Impose  a 
second  sentence  In  his  case,  and  hence  that 
the  said  second  judgment  and  sentence  under 
which  he  is  now  being  held  is  also  void.  The 
action  of  the  said  «u|Mrior  court  In  the  matter 
of  having  the  petitioner  herein  returned  fOr 
a  second  jadgm«it  and  sentence  was  taken 
under  and  by  virtue  of  the  express  sugges- 
tion of  this  court  in  the  case  of  In  re  Lee, 
supra,  as  applicable  to  all  similar  cases, 
which  suggestion  we  have  rince  approved  in 
the  case  of  In  re  BVttz,  177  Pac.  157,  decided 
December  18,  1918.  and  to  whidi  we  adhere 
In  the  Instant  cas& 


(CaL 

[1,2]  The  second  point  mgei  by  the  peti- 
thmer  Is  that  the  second  judgment  and  sen- 
tence under  whldt  he  Is  now  being  held  was  ■ 
pronounced  against  taim  by  the  said  superior 
court  of  Los  Angeles  at  a  time  when  he  was 
subject  to  the  exclusive  jurisdiction  of  the 
District  Court  of  the  United  States  for  the 
Northern  District  Oiereof  by  virtue  of  the 
writ  of  habeas  corpus  which  had  been  Issued 
out  of  said  court  on  Ms  behalf  and  which 
was  stUl  pending  and  undetermined  in  said 
court  at  the  time  of  the  rendition  of  said 
second  Judgment  1^  Uie  mperlor  conrt  of  die 
county  of  Los  Angelee.  The  petitioner  dtes 
08  bis  anthori^  for  fids  contention  section 
706  of  Oie  Berlsed  Statntes-  of  the  United 
StatM  (U.  8.  Oon^  St  |  1292),  which.  In  so 
far  as  it  relates  to  habeas  corpus  proceedings 
in  the  federal  courts,  provides  that  pniding 
such  proceedings  **and  until  final  Jndgmrat 
therein,  and  after  final  Judgment  or  dis- 
charge, any  proceeding  against  the  person  so 
Imprisoned  or  cwfined  or  restrained  of  tala 
liberty,  In  any  state  court,  or  by  or  under 
the  authority  of  any  state,  for  any  nmtter 
so  heard  and  determined,  •  •  •  under 
such  writ  ot  babeas  corpus,  ehall  be  deemed 
null  and  void."  The  petitioner  contends  that 
under  the  authority  of  this  section  of  the 
Revised  Statntes  of  the  United  States  the 
second  Judgment  and  sentence  of  the  supe- 
rior court  of  Los  Angeles  county  under  which 
he  Is  now  confined  is  nnll  and  void.  The 
dlfDculty  with  this  contention  on  the  part  of 
the  petitioner  Is  twofold:  In  the  first  place, 
it  appears  by  the  return  and  bearing  upon 
this  writ  that  the  same  contention  was  urged 
by  blm  upon  the  final  hearing  upon  the  writ 
of  habeas  corpus  Issued  on  his  behalf  in  the 
District  Court  of  the  United  States,  and  that 
court,  construing  said  section  760  of  the  Re- 
vised Statutes  of  the  United  States,  held  that 
the  same  was  not  ai^Ilcable  to  the  case  of  the 
petitioner  for  the  reason  that  the  proceeding 
which  had  been  Instituted  by  the  i>etittoner  In 
said  court  was  one  wherein  he  sought  to  have 
determined  that  the  first  judgment  and  sen- 
tence pronounced  against  him  by  said  supe- 
rior  court  was  void ;  and  that  the  said  sui>eri- 
or  conrt.  In  treating  ite  said  first  judgment 
and  sentence  as  void  and  In  proceeding  to  en- 
ter and  enforce  Its  second  Judgment  and  sen- 
tence against  him,  was  not  acting  in  any  mat* 
ter  pending  and  In  process  of  being  heard  and 
determined  In  said  District  Court.  In  sup- 
port of  this  construction  of  said  federal  stat- 
ute, the  court  cited  the  case  of  In  re  Strauss, 
126  Fed.  327,  63  C.  C.  A.  99.  which  Is  precise- 
ly In  i>olnt  and  which  in  Its  turn  relies  upon 
the  coses  of  Jnglro  v.  Brush,  140  U.  S.  291, 11 
Sup.  Ct  770,  35  L.  Ed.  610.  and  McKane  v. 
Durstoo.  153  U.  S.  684,  14  Sup.  Ct  913,  38 
L.  Ed.  867,  wher^n  the  section  766  of  the  Re- 
vised Statutes  of  the  United  States  has  been 
similarly  construed  and  limited.  We  are  not 
only  in  antln  accord  with  the  vlewa  ex- 
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pressed  by  the  District  Court  of  the  United 
States  In  Its  decision  of  this  matter,  but  we 
are  also  disposed  to  regard  the  dedslons  of 
the  federal  courts  of  last  resort  construing 
and  applying  this  federal  statute  as  control- 
ting  In  the  determlnatlcm  of  the  instant  caseL 
The  writ  Is  dismissed,  and  Ifce  petltlmar 
remanded. 

We  coocar:  AHQmJjQTSI,  C  J.;  UESL- 
VIN.  J.;  SU>SS,  J.;  WIZiBuB,  J.;  LOBI- 
CAN,  J. 


PEOPLE  T.  DENMAN.    (Or.  218T.) 
(Sapreme  Court  of  CallfomJa.   Dec.  81,  1&18.) 

1.  HounaDB  «»18(1>— MuBDEB  IN  OouCu* 
BioN  OF  Otheb  OmnaB— Dbobkk. 

Under  Pen.  Code,  |  189,  one  who  kills  an* 
other  in  perpetration,  w  attempt  to  i>erpetrata, 
arson,  rape,  robbery,  burglary,  or  mayhem.  Is 
fuilty  of  murder  In  the  first  dc^e^  regardless 
of  whether  the  killiDg  was  IntentioaaL 

2.  CaiHXNAL  Law  «»485^)— Htfothxxioai> 
Questions— Inban  ITT. 

In  prosecution  for  murder,  where  defense 
was  insanity,  district  attorney  could  properly 
state  hypothetical  question  to  medical  witness, 
based  npon  facts  ^ven  in  testimony  bat  emitting 
certain  defenalTe  facts,  though  the  testimony 
la  regard  thorMo  was  not  ooBtndleted. 

8.  CaniiNAt.  Law  «=»485(1)  —  Hvpothricai. 
QuBsnoHB— Basis. 
While  hypothetical  question  must  be  based 
upon  facte  daimed  to  be  shown  by  ertdence,  it 
need  not  embraee  all  the  erideBceb  may  be  ad- 
dressed to  any  reasonable  theory  takm  by 
counsel,  and  counsel  may  frame  question  to  ac- 
cord with  his  theory  and  to  disregard  facts 
which  he  believes  to  have  no  material  bearing. 

4.  OazuKAi.  Law  «=»1160— Retikw  — Nbw 
TniAL— OomucnHa  Evipenoe. 
Where  the  evidence  presented  tm  motiiui  for 
new  trial  was  conflicting,  the  dedsltm  of  the 
trial  conrt  denying  the  motion  la  cMidosive 
npon  the  court  on  appeal. 

6b  War  4=333— OnsnsEB  bt  8oLBiBBa~Jn- 

BISDIOnOH. 

Any  dianges  In  articles  of  war  In  years  1913 
and  1916  did  not  alter  mU  that  courta-martial 
do  not  have  ezduaive  jurisdiction  Cor  trial  of  a 
soldier  for  murder  committed  in  time  of  war, 
but  that  the  state  courts  have  Jurisdlctira  un- 
til it  Is  assumed  by  military  authorities. 

6.  Was  —  O0UBIS-MAaTZAI/-JUBI8DI0- 

TION. 

Provision  of  Articles  of  War,  art  15  (U.  S. 
Comp.  St.  I  2308a),  preventing  construction  of 
article  conferring  jurisdiction  on  courts-martial, 
•o  aa  to  deprive  militety  commissions,  i«ovost 
courts^  or  other  military  tribunal  of  oonenr- 
mit  Jnrisdlction,  did  not  impliedly  deprive  drtt 
«oartB  of  ocmennwt  JoriadlotiM. 


7.  Wab  ^w^-OffBHBM  VT  StasOMaB-^v- 

BXBinCTXOlV. 

Omoedlng  puamotrnt  rii^t  cf  ndUtacy  an- 
thertties  fn  tine  of  war  to  custody  of  soMl« 
notwithstending  criminal  charges  against  blm 
in  the  courte  ot  a  sUte,  tiie  right  inures  soldy 
to  military  antboritiea,  and  cannot  be  raised  by 
the  offender. 

In  Hank. 

Appeal  from  Saperlor  Conrt.  Los  Angeles 
County;  Uavln  W.  Grftlg,  Judge. 

Harold  Ummao  was  convicted  of  murder 
In  the  llrst  degree,  and  he  appeals.  Jndg- 
mmt  and  order  denying  new  trial  affirmed. 

Earl  Rogers,  Paul  W.  Schenck,  Charles 
Williams,  V.  J.  Cobb,  Prank  DomlnqucB,  and 
U.  a.  Knklinskl,  all  of  Los  Angeles,  for  ap- 
pellant 

U.  S.  Webb,  Atty.  Qea.,  and  JoaeiA  U 
Lewtttsotm  and  Jcary  H.  Powdl,  Deputy 
Attys.  Gm.,  tor  the  Peoidek 

ANUELLOm,  a  J.  rme  defendant  was 
convicted  In  the  sopertor  court  of  Log  Ai^es 
comity  of  the  crime  of  murder  in  the  first  de- 
greei,  and  adjudged  to  suffer  ^th.  He  ap- 
peals from  the  Judgment 

No  claim  la  made  that  the  erldenoe  was 
in  any  way  insulOclent  to  support  the  verdict 
The  deceased  was  shjot  to  deatb  by  the  de- 
fendant on  a  pidilic  street  in  the  dty  of  Lob 
Angeles.  The  theory  of  the  prosecution,  am- 
ply sustained  by  the  evidence,  was  that  the 
Jdlllug  was  done  In  the  perpetration  of  a 
robbery  of  the  deceased  by  defendant  and 
two  ctunpanions.  The  defense  was  insanity. 
The  defendant  was  most  ably  defended,  and 
apparently  was  accorded  every  substantial 
right  The  suggestions  of  error  in  Hie  pro- 
ceedings are  very  tew,  considering  the  length 
of  the  trial,  and  we  find  nothing  of  .substance 
in  any  of  them. 

[1]  We  regard  it  as  settled  law  In  this  Ju- 
risdiction that  one  who  kills  another  In  the 
perpetration  or  attempt  to  perpetrate  arson, 
rape,  robbery,  burglary,  or  mayhem.  Is  guilty 
of  mnrder  of. the  lirst  degree  by  force  of  the 
provision  of  section  189,  Penal  Code,  alto- 
gether regardless  of  any  question  whether  the 
killing  was  intentional  or  unlntentlonaL  As 
said  In  one  of  the  ccses: 

"Nor  is  it  of  the  sUghtest  consequence  that 
tiie  emvlrators  may  not  Ixave  intended  to  bring 
about  their  victim'a  death.  The  killing,  having 
occurred  in  tite  perpetration  of  robbery,  was 
murder  of  the  first  degree.  Pen.  Code,  S  189." 
People  V.  Raber,  108  Cal.  318,  143  Pac.  318; 
People  V.  Milton,  145  Cal.  169,  78  Pac.  519; 
People  V.  Witt.  170  Oal.  106,  148  Pac.  928. 

We  see  no  reason  to  donbt  tlie  correctness 
of  the  Tiews  so^vessed  in  the  cases  cited. 
.^rpeUanta  dain  of  error  in  t3te  Instractioas 
in  this  babfdf  must  be  b^  to  be  unfounded. 
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12]  Objection  was  made  to  certain  hypo- 
tlietlcal  questions  propounded  by  the  district 
attorney  to  medical  wttnesaes  called  by  him 
as  experts  on  tAe  issue  of  insanity,  the  ob- 
jection being  in  sabstance  that  the  questions 
did  not  contain  all  the  material  fttcts  dalmed 
to  have  been  shown  by  defendant's  wttnraaes, 
without  contradiction  by  any  of  the  witnesses 
for  the  prosecution.  The  objection  Is  based 
upon  the  fact  that  there  was  some  evidence 
given  by  witnesses  f<tr  defendant  which,  It 
Is  claimed,  tended  to  show  a  hereditary  pre- 
dispoAtlon  to  insanity,  certain  head  iojanes 
to  the  defendant  In  his  early  youth,  which 
resulted  in  a  disordered  mind,  and  the  inor- 
dinate use,  by  smoking,  of  a  M«dcan  weed 
known  as  marihoana.  the  constant  use  of 
which  fOT  a  more  or  less  extended  period  of 
time  was  calculated,  according  to  testimony 
given  by  witnesses  for  the  defendant,  to  pro- 
duce Insanity ;  that  this  testimony  was  not 
contradicted  by  any  witness  for  the  prosecu- 
tion; and  that  the  district  attorney  In  his 
hypothetical  questions  to  his  expert  witness- 
es tallei}  to  refer  to  any  of  these  elements. 
Tt  is  not  claimed  that  any  of  the  facts  stated 
in  the  hypothetical  quesuoos  of  the  district 
attorney  was  without  support  in  the  evidence^ 
The  district  attorney  elected  to  confine  his 
hypouietical  questions  to  evidence  as  to  the 
acts,  course  of  conduct,  and  statemrats  of  the 
defendant  from  a  date  shortly  prior  to  the 
alleged  crime,  Including,  of  coarbe,  the  facts, 
aa  claimed  by  him  to  have  been  shown,  as  to 
the  proration  for  the  roUwry  and  the  kill* 
Ing  in  the  perpetratloa  thereof,  and  the  sub- 
sequent conduct  and  statements  of  the  de- 
fendant His  theory,  whetlm'  correct  or  not, 
doubtless  was  that.  In  view  of  the  evidence 
as  to  the  facts  stated  in  his  questions,  the 
evidence  aa  to  othw  matters  relied  upon  by 
counsel  for  defendant  had  no  substantial 
importance  in  the  matter  of  the  determina- 
tion of  the  issue  of  insanity.  In  view  of  the 
well-settled  law  in  this  jurisdiction,  It  cannot 
be  held  that  the  trial  court  erred  In  overrul- 
ing the  objections  to  these  questions. 

[3]  It  is  thoroughly  settled  here  that,  while 
a  hypothetical  question  must  be  based  upon 
facts  claimed  to  be  shown  by  evidence  in  the 
case,  it  IB  not  essential  that  it  embrace  all 
the  evidence  in  the  case  upon  the  subject  of 
inquiry,  that  it  may  be  addressed  to  any  rea- 
sonable tiieory  which  may  be  taken  by  coun- 
sel, and  that  counsel  has  tbe  right  to  frame 
a  question  to  accord  with  his  theory  of  what 
the  material  facts  are  as  shown  by  that  evi- 
dence, and  in  so  doing  may  omit  facts  which, 
from  his  point  of  view,  have  no  material 
bearing  upon  the  subject  under  inquiry.'  See 
People  V.  Durrant,  11«  Cal.  218,  48  Pac.  75; 
People  V.  Hill,  118  Cai.  B6«.  48  Pac.  711;  Per- 
kins V.  Sunset  Tel.  &  Tel.  Co.,  ICS  Gal.  716, 
103  Pac.  190.  See,  also,  lawson  on  Bxpert 
and  Oplnlcm  Evidence  (2d  Ed.)  i^.  166  and 


167;  2  Jones.  Commentaries  on  Oie  Law  of 
Evidence  f  371;  Burt  v.  Stat^  38  Tex.  Gr.  R. 
445,  40  &  W.  1000^  4S  8.  W.  S44,  80  L.  B.  A. 
306,  880.  Goonael  for  defendant  had  tbe 
right  on  cnMHhexamlnfttSon  to  qoertion  these 
opert  witneases  folly  as  to  llie  effect  of  such 
addltlfmal  llictt  aa  he  deoned  tfiown  by  evi- 
dence and  mat^al  to  the  Issue,  and  the  rec- 
ord shows  that  he  was  tally  accorded  this 
ri^t  Tbsre  Is  no  basis  whatever  for  any 
daim  of  pr^udldal  error  In  the  matter  of 
rulings  oo  hypothetical  questions. 

Examination  of  the  record  has  foiled  to  In- 
dicate to  us  that  fliere  was  any  prejudldal 
misconduct  on  the  part  of  ttie  district  attor- 
ney during  the  trial  of  this  cause. 

[4]  We  see  no  force  in  the  claim  that  the 
trial  court  erred  In  toiylng  d^iendan^s  vKt 
tion  for  a  new  trial.  As  to  the  matters  com- 
plained of,  in  so  for  as  we  regard  them  as 
Important,  the  evidence  afforded  by  the  af- 
fidavits presented  on  the  motion  was  confilct- 
ing,  and  the  decision  of  the  trial  court  there- 
on is  conclusive  on  ns.  We  see  no  reason  to 
doubt  the  correctness  of  that  conclusion. 

The  main  contention  on  this  appeal  is  tbat 
the  superior  court  was  without  jurisdiction  to 
try  the  defendant  This  claim,  made  for  the 
first  time  on  this  appeal,  is  based  upon  cer- 
tain facts  disclosed  by  tbe  evidence  as  to 
which  there  is  no  dispute.  At  the  time  of 
the  commission  ot  the  homicide  a  state  ct 
war  existed  between  the  United  States  and 
the  govenmients  of  Gomany  ai^  Austria- 
Hungary,  and  the  offense  of  defaadant  was 
therefore  one  committed  in  time  of  war.  The 
defuidant  was  at  the  time  of  such  offense  a 
private  soldier  in  the  army  of  the  TJni^ 
States,  regularly  enlisted  and  mustered  into 
service,  and  sdbject  to  the  articles  of  war 
and  the  provisions  of  the  United  States  stat- 
utes with  respect  to  the  Jurisdiction  of  courts- 
martlaL  The  evidence  diows  further  that  at 
the  time  of  the  homicide  he  had  been  absent 
from  his  station.  Camp  Kearny,  for  several 
days.  He  was  not  engaged  during  this  thne 
In  the  performance  of  any  military  duty.  The 
day  after  the  homicide  he  was  arrested  in  tbe 
dty  of  Los  Angeles  by  tite  dvU  anthoritlee, 
and  has  ever  since  t>een  in  the  custody  of  tbe 
state.  No  demand  for  his  custody  has  ever 
been  made  by  the  military  authorities^ any 
claim  urged  by  them  or  on  their  behalf  that 
tbe  state  courts  are  without  jurisdiction  to 
proceed  in  his  case.  The  defendant  alone 
makes  this  claim.  It  does  not  appear  tbat 
any  court-martial  proceeding  has  ever  been 
initiated  against  him.  The  claim  is  tbat  un- 
der the  articles  of  war  the  offense  of  defend- 
ant, although  a  crime  under  the  law  of  the 
state,  was  cognisable  only  by  a  court-mar- 
tial, and  that  the  courts  of  the  state  were 
entlrdy  without  Jurisdiction  to  try  htm 
therefor,  or  to  adjudge  punishment  in  the 
event  of  his  conviction.  This  daim  la  based 
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solely  on  ttw  fact  that  d^endant  was  at 
the  time  of  tbe  attbaae  a  monber  of  the  army 
of  tbe  United  States,  and  that  the  offuue  was 
committed  Id  time  of  war.  Admittedly  the 
olfeiffie  was  not  committed  In  tbe  perform- 
ance of  any  military  duty,  or  In  any  place 
mider  tbe  exdnslTe  JarlsdlcUon  of  the  United 
States. 

The  of  Gcmgress  to  im>Tlde  for  ex- 
doslve  jorisdlctioD  in  coiirt»martlaI  and 
other  mllltaiy  trtbmials  as  to  persons  In  the 
military  servtc©  of  the  United  States  for  of- 
foises  of  any  kind  committed  In  tiioe  of  war 
may  be  freely  conceded.  It  Is  not  disputed 
by  the  Attoro^  General  in  this  case.  But  It 
Is  claimed  on  behalf  of  the  state  that,  while 
CongreSB  has  Invested  conrts-martial  with 
joxlfldlctlon  to  try  and  adjndge  to  punl^meDt 
any  person  subject  to  military  law  who  com- 
mits nrarder  or  rape  In  time  of  war  within 
the  geognuOilGal  limits  of  the  states  of  the 
UnlOB  and  the  District  of  Columbia,  It  has 
not  depilTSd  <ac  atten^ted  to  deprlTe  the 
dTU  courts  of  the  state  of  JtirlsdicUon  In 
snch  cases;  has  not  made  the  Jurisdiction  of 
the  military  tribunals  ezcluslre  of  that  of  the 
state  courts. 

Tbat  this  was  true  prior  to  the  revisions 
of  the  articles  of  war  in  1S13  and  1916  Is 
amply  evidenced  by  the  decisions  of  both  fed- 
eral and  state  courts,  there  being  practically 
no  conflict  of  authority  on  the  proposition. 
It  was  almost  universally  understood  and  de- 
clared by  the  courts  wherever  tbe  question 
was  raised  that  the  design  of  those  provl- 
aloQS  of  tbe  articles  of  war  which  confer 
jurisdiction  on  courts-martial  to  try  and  ad- 
Judge  to  puDishment  persons  in  military  serv- 
ice for  such  oftenses  as  murder,  rape,  etc., 
•committed  In  time  at  war,  was  simply  to  con- 
fer a  Jurisdiction  concurrent  with  Uut  of  the 
state  courts  under  tbe  laws  of  the  state;  It 
being  denned  essential  to  the  enforcement  of 
dlsdpUne  and  the  protection  of  dtlsens  that 
sndi  offeoMs  should  be  cognlzatde  by  a  mlll- 
taiy court  BqwdallywasthlstntelnTlewof 
the  fact^  that  the  efUciency  of  the  service  In 
time  of  war  made  It  ess^Ual  that  ttie  mllt 
tary  authorities  should  not  be  required  to 
deliver  to  the  cItQ  anthcHrltles  soldiers  charg- 
ed with  offwses  under  the  laws  of  a  state, 
and  the  articles  of  war  have  always  a»  In  ef- 
IMt  provided.  But  tibeA  was  no  Inteot  to 
thereby  oust  the  courts  of  a  state  of  Jurlsdlc- 
tlon  of  any  person  coromittlog  an  offense  un- 
der tbe  laws  of  the  state.  As  was  substan- 
tially said  in  People  v.  Gardiner,  6  Parker  Cr. 
K.  (N.  T.)  14S,  an  Intention  to  exclude  the 
Jurisdiction  of  the  state  courts  In  such  cases 
should  not  be  Inferred  except  upon  the  most 
clear  and  explicit  language. 

While,  by  reason  of  the  right  of  the  mili- 
tary authorities  in  time  of  war  to  retain  the 
-custody  of  one  in  military  service  charged 
with  an  offense  under  the  laws  of  a  states 
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and  the  possible  right  of  such  auUioritles  to 
take  such  a  person  from  the  custody  of  the 
dvll  authorities  (see  Ex  parte  King  [D.  C] 
240  red.  868),  the  state  courts  might  be  prac- 
tically wltlioat  power  to  proceed  witii  the 
trial  or  punishment  of  the  offender  where  the 
prior  right  was  being  asserted  by  tbe  military 
authorltlea.  the  Jurisdiction  of  audi  courts 
still  existed.  There  was  nothing  In  the  ar- 
tldes  of  war  to  prev&at  the  military  authori- 
ties from  delivering  the  allied  offender  to 
the  dvll  authorises  If  they  saw  fit  to  do  so, 
or  from  refusing  to  assert  any  claim  to  bis 
custody  whKi  held  by  the  state  avtbwlties  if 
they  so  desired.  Having  his  actual  custody 
without  any  claim  therefor  on  the  part  of  the 
military  authorities,  the  state  could  proceed, 
through  its  tribunals,  with  his  trial  and 
punishment,  if  adjudged  gull^.  In  the  same 
way  and  to  the  same  extent  as  In  the  case  of 
any  other  (rfEsndsr  against  Its  laws.  Tbe  cor- 
rectness  of  the  views  expressed  by  the  United 
States  Supreme  Oourt  In  1878  on  this  subject, 
in  Ooleman  ▼.  Tennessee,  97  U.  8.  500,  24 1* 
Ed.  1118,  whidi  may  fairly  be  said  to  be  the 
leading  case  thereon,  has  never  been  question- 
ed by  any  later  decbdon  of  that  angnat  tribu- 
nal. AS  late  as  190B,  tbat  Otnvt^  In  Franklin 
V.  United  States.  316  U.  8.  51(0^  80  Sop.  Ot 
^4,  64  L.  Ed.  tOS,  referred  to  flds  case  m 
holding  that  the  articles  of  war  did  not  con- 
fer ig>on  conrts-martial  exdnslTe  Jurisdic- 
tion tor  tbe  trial  of  a  soldier  for  murder  com- 
mitted in  time  ot  war,  and  declared  that  un- 
doubtedly the  general  rule  Is  that  the  Juris- 
diction of  dvll  courts  Is  concurrent  as  to  the 
offraises  triable  before  courts-martial.  See, 
also.  People  v.  Gardiner,  supra. 

[<]  We  cannot  see  that  any  change  in  this 
well-settled  doctrine  has  been  effected  by  the 
revisions  of  the  articles  of  war  in  the  years 
1918  (Act  March  2,  1018.  c.  98,  37  Stat  721) 
and  191S  (Act  Aug.  29,  1916.  c.  418,  89  Stat 
019  [U.  S.  Comp.  St.  §  280ea}).  Prior  to  the 
revisions  the  article  conferring  Jurisdiction 
on  courts-martial  for  murder,  etc.,  committed 
in  time  of  war  and  declaring  the  punishment, 
was  artlde  58  (Act  Uarch  3. 1863,  c.  75,  |  80, 
Stat  736),  whidi  pfovlded  that: 

"In  time  o£  Trar,  •  *  *  larceny,  robbor, 
*  *  *  murder,"  etc.,  "shall  be  punishable  by 

the  senteuce  of  a  general  court-martial,  when 
committed  by  persons  in  the  military  service  of 
the  United  States,  and  the  puniBbment  in  any 
such  case  shall  not  be  less  than  the  punishment 
provided  for  the  like  offense,  by  the  laws  of  tit» 
state,  territory,  or  district  in  which  such  offense 
may  have  been  committed." 

It  was  this  artlde  aud  prior  provisions 
substantially  the  same  that  were  involved  in 
the  dedsions  to  which  we  have  referr^. 
Prior  to  the  revision  there  was  no  other  ar- 
ticle relative  to  the  Jurisdiction  of  courts- 
martial  as  to  the  offnises  spedfled.  The  ar- 
tlde eonferred  the  Jurisdiction  and  declared 
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tbe  ptmlahment  Vbea  it  came  to  tbo  reri- 
slona,  the  offenses  of  murder  and  rape  were 
dealt  witli  In  article  92,  and  othee  crimes 
theretofore  specified  In  the  old  artiae  5S  w«ee 
dealt  with  In  arttde  ^  In  the  XOTiatoa  az^ 
tide  9>^  Is  ae  foUows: 

"Any  person  subject  to  military  law  who 
commits  mnrder  or  rape  shall  suffer  death  or 
impriwnuaent  for  U£^  as  a  oourt-martial  may 
direct;  but  no  persoii  sball  be  tried  by  court- 
martial  for  murder  or  rape  committed  within  the 
geographical  limits  of  the  states  of  the  XJnioo 
and  the  District  of  Golombla  In  time  ot  peace." 

Article  83  simply  prorldes  that  as  to  the 
crimes  spedfled  therein  "any  person  subject 
to  military  law  *  •  •  shall  be  punished  as 
a  court-martial  may  direct'*  Appellant's  con- 
tention that  by  the  revision  exclusive  juris- 
diction was  given  to  courta-martlal  is  based 
entirely  on  the  change  In  i^iraseology  from 
"shaU  be  punishable"  In  old  article  68  to 
"shall  suffer  death  or  Imprlaonment  for  life, 
as  a  court-martial  may  direct"  In  artide  02. 
and  to  "shall  be  punished  as  a  court-martial 
may  direcf  *  In  article  B3.  in  view  of  certain 
language  ot  Kr.  Justice  Field  In  Coleman  v. 
Tennessee,  supra,  when,  In  hddiug  Qmt  the 
Jorlsdlctlon  given  courts- martial  by  artide 
08  was  not  exdnslve,  he  pointed  out,  "among 
other  reasons  for  his  conclusion."  that  the 
artide  "siQiply  declares  that  the  offenses 
shall  be  'punishable,*  not  that  they  shall  be 
punished  by  the  military  conrta."  saying  fur- 
ther that  this  ms  raer^  aaytaig  that  they 
may  be  thua  punished.  This  was  only  <me  of 
the  conslderatl<Hia  sDSK«ted  by  the  learned 
Justice  for  his  ccmdualoa  that  no  clear  Intent 
on  the  part  of  Gongrees  to  confer  exduslTe 
jurisdiction  on  courta-martlal  in  sadi  cases 
was  shown  by  the  artldes  cC  war.  We  think 
that  even  In  Oe  entire  absoice  of  other  con- 
sKterattmia,  It  would  be  going  far  beyond  any 
Juatitlable  limit  to  condude  that  by  this  mere 
change  of  phraswdogy  In  a  revision  of  the 
artldes  anon  ftun  80  years  afto-  Coleman  v. 
Tennessee  was  decided,  any  sudi  radical 
diange  was  designed.  But.  in  Tiew  of  othv 
changes  qiade  by  the  revisions,  we  are  satis- 
fied that  no  dunge  from  the  well-settled  rule 
in  the  matter  of  Jurisdiction  was  designed. 
Under  the  revisions,  articles  92  and  83  like 
the  many  other  artides  defining  and  specify- 
ing offenses  and  prescribing  penalties,  are  do 
longer  the  artides  conferring  Jurisdiction. 
The  matter  of  Jorisdictlon  is  specially  cover- 
ed by  artldee  12  to  IS,  under  the  heading 
"Jurisdiction,"  by  whldi  tbe  Jurisdiction  of 
tbe  various  kinds  of  courts-martial  is  sped- 
fied.  Article  12  declares  that— 

"General  courts-martial  shall  have  power  to 
try  any  person  subjpct  to  military  law  for  any 
crime  or  offense  made  punishable  by  these  ar- 
tides,- etc 

Under  the  scheme  of  tbe  revlslcm  the  of- 
fice of  gadt  artides  aa  92  and  9&  la  Umply  to 


declare  the  olmea  and  ofEensee  punishable 

by  the  articles,  and  to  make  sudi  provistoo 
as  waa  deemed  pnw  tot  the  ponlidmiwt  to 
he  imposed  by  the  court-martiaL  That  ar- 
tide 82  cmitalna  an  egress  provision  that, 
as  to  murder  and  rape  oonunltted  In  time  ot 
peace  within  a  state  or  the  District  of  Colum- 
bia, no  person  shall  be  tried  by  court-nuu-tial, 
does  not  affect  our  condusion  as  to  this.  This 
being  the  aitoatlou,  there  was  no  particular 
slgnillcance  in  the  change  made  In  phrase- 
ology on  which  so  much  reliance  is  based. 
Naturally,  we  look  to  the  artldee  cmferring 
Jurisdiction  to  ascertain  any  intent  en  tbe 
part  of  Congress  to  make  the  Jurisdiction 
of  courts-nurtlal  thereby  conferred  exdusive* 
and,  certainly,  no  such  intent  is  to  be  found 
in  those  artides,  or,  In  onr  Judgment.  In  any 
part  of  the  artides  of  war,  when  the  same  1» 
considered  la  connection  with  the  other  parts. 

[I]  MVe  see  no  force  wbatevw  In  the  claim 
that  artide  15,  to  the  effect  that  the  ptmU 
Bions  of  the  artides  conferring  Jurisdiction 
upon  courts-martial  shall  not  be  construed 
"as  depriving  military  commissions,  provost 
courts,  or  other  military  tribunals  of  concur- 
rent Jurisdiction  in  respect  of  (lenders  or 
offenses  that  by  the  law  of  war  may  be  law- 
fully triable  by"  such  tribunals,  shows  an  in- 
tent to  exclude  tbe  jurisdiction  of  dvll  tri- 
bunals. This  provision  was  manifestly  de- 
signed to  make  it  clear  that  even  as  to  other 
military  tribunals  the  Juiisdlctlon  of  courts- 
martial  was  not  to  be  considered  excluslre 
with  relation  to  offenders  or  offenses  that  by 
the  law  of  war  might  lawfully  be  tried  by 
soch  other  tribunals.  It  had  no  relation 
whatever  to  the  matter  of  Jurisdiction  of  the 
dvll  courts. 

[7]  Of  course,  if  the  Jurisdiction  of  the 
courts  of  the  state  In  such  a  case  as  this  has 
not  been  taken  away  by  CtMi^ress,  the  fact 
that  a  coocurreot  Jurisdiction  exists  as  to 
courts-martial  or  other  military  tribunals.  Or 
that  the  military  authorities  could,  if  they  so 
desired,  take  the  accused  from  the  custody  of 
the  state,  is  immaterial  here.  As  was  said 
by  the  Supreme  Court  of  the  United  States  la. 
Ex  parte  Mason,  105  U.  S.  606,  26  L.  Ed.  1213,. 
concerning  a  dalm  somewhat  similar  in  prio- 
dple: 

"Gholee  of  the  tribunal  by  whidi  he  is  to  be 
tried  has  not  been  given  to  the  offender.  He  has 
offended  both  against  the  dvll  and  the  military 
Uw." 

Conceding  the  paramount  right  of  the 
military  authorities  in  ttme  of  war  to  the 
custody  of  any  person  In  the  military  serrlco- 
of  the  United  States,  notwithstanding  crimi- 
nal charges  against  him  in  tiie  courts  of  a 
state,  the  right  is  solely  that  of  the  military 
authorlttee,  to  be  uftHved  as  tbe  best  inter- 
ests of  the  military  service  may  seem  to  them 
to  require.  In  the  absence  of  some  showing 
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itf  a  tilalm  by  sncih  antborttles.  no  question  of 
want  ot  Juriadicttoi  can  artse. 

i>eci8ton8  to  the  effect  that  tbe  Jurisdiction 
of  the  courts  of  the  United  States  aa  to  of- 
fen 868  conmiltted  within  tbe  territorial  Umlta 
of  a  state,  hnt  upon  land  over  vrbidi  the  state 
has  ceded  Joiisdlctloo  to  the  United  SUtee, 
Is  adiurivft  of  the  coasts  ot  the  state,  are  not 
In  point.  The  statute  aiq^licaUe  in  those  cas* 
68  expressly  so  provided.  See  Battle  t.  Unit* 
ed  States,  fl(N>  U.  S.  80;  28  Sop.  Ob  422,  52  I<. 

Ukewlee.  decisions  in  eaaes  where  the  act 
complained  at  In  the  presecntlon  in  tlie  state 
court  was  dtme  one  In  the  proper  dla- 
<aiarge  of  his  dnty  as  a  stAdler  of  the  Uidted 
States  or  In  parsnsnce  of  any  law  of  t3ae 
United  States  are  not  In  ptdnt  hen.  In  sndi 
a  case,  the  courts  of  a  state  are  wltbont  pow- 
er to  adjudge  punishment  And  where  the 
facts  entitling  the  accused  to  uonptlon  from 
state  control  are  undlspoted,  tbe  accused 
will  be  dlsdiarged  on  habeas  corpus  bi  &d- 
vance  of  his  trial.  8nch  was  held  to  be  tbe 
sitnatlon  In  Re  Neagle,  135  U.  S.  1,  10  Sup. 
Ot  068,  34  U  Ed.  55,  and  the  decision  was 
based  on  this  condition.  This,  likewise,  was 
the  real  basis  of  the  ded^n  in  Be  Wulzen 
(i>.  O)  28S  red.  382,  Ann.  Gas.  1»17A,  274. 
rtiled  on  by  app^ant  See,  generally,  on 
this  subject  TTnlted  States  t.  Lewis  (a  C.) 
U9  D'ed.  823.  Necessarily  these  cases  and  the 
prlndple  therein  upheld  have  no  application 
to  the  question  before  us. 

We  are  of  tbe  opinion  that  the  tdalm  of  ap- 
pelant that  the  superior  court  of  Los  Angel- 
es county  was  withoat  lawful  jurisdiction  in 
this  matter  la  not  well  based. 

Xhls  disposes  of  .all  points  made  for  re- 
versaL 

Tbe  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SLOSS,  J.;  WILBUR.  J.; 
MiCLVlN,  J.:  LORIUAN,  J.;  BICHABI>S, 
Judge  pro  tern.;  VIOTOB  VL  SHAW,  Judge 
pro  tern. 


NIOKBRSON   T.   BAN  BBRNAHDINO 
OOUNTY  «t  sL   (L.  A.  4010.) 

(Supreme  Ooort  of  Caltfonda.   Dec.  SI,  1618.) 

1.  OonsTmmonAi.  Law  ^970(1)— Judioiai. 
IimnruxncK  with  Leoiblaiivk  Puso- 

TIOHB. 

IVbui  the  Legislatare  has  cmuoitted  to  a 
manicipal  body  tbe  power  to  l^lslate  on  given 
snbjectt  ot  has  ccnnmitted  to  it  judgment  or 
discretion  as  to  matters  on  which  it  is  au- 
thorized to  act,  equity  courts  will  not  Inter- 
fere with  tlie  exercise  of  such  legislative  or  dis- 
cretion&rj  functions. 


2.  OOUHTZEB  •9>23— DlBCaiTIOH  OT  Su»S- 
TIBOBS— JUDXCUJ.  ConTSOL. 

Legislative  and  ffiacretlonary  power  having 
been  conferred  upcm  a  county  board  of  supei^ 
viaors  to  purchase  land  Cor  a  county  hospital, 
tbb  board's  action  as  to  the  amount  and  price 
and  from  whom  the  land  was  to  be  purchased 
ii  not  subject  to  review  or  cont»d  by  any  court 

8.  OavwBMB  <isv28~DiB(»Biioir  or  Buns- 
v  ISO  H8— Judicial  Oontbol. 

Whether,  in  the  exercise  of  legislative  pow- 
ers, a  county  board  of  supervisore  acts  wisely 
or  nnwisely,  does  not  concern  the  coorts,  and 
they  cannot  interfere  unless  the  board  is  ex- 
ceeding its  l^islative  powers,  or  If  Its  judgmeat 
or  discretion  is  being  tendidNitly  ta  corrupt- 
ly exerdBed. 

4.  Counties  4»64— Bebolutidiis  or  Bvpbb- 
visoBs— Attack. 
A  resolution  by  a  board  of  county  super- 
viaon,  authorised  to  purchase  land  for  a  county 
hospital,  that  a  certain  quantity  of  land  is  nec- 
essary, cannot  be  attacked,  in  a  taxpayer's  suit 
to  recover  money  paid  for  the  land,  by  evidanee 
<rf  a  member  itf  Ae  board  that  such  quantity  was 
unnecessary. 

6.  GovsTucs  43»104— AonoN  or  SnpaaviB- 

OlS-^UBiaDIOTIONAI.  PBaBBQITISITBS. 

Where  a  oouaty  board  of  saperTiBors  has 
been  authorised  to  porch ase  land  for  hoq^tal 
purpoaes,  the  puUkatloa  of  proper  notice  of 
iotoition  to  purchase  la  a  jurisdicticmal  pre- 
requisite to  the  power  trf  the  board  to  act. 

ft.  Oouimaa  «=»104— Nowoa  of  SopKavis- 

OU'  laiENIIOK  TO  PUBOHASB  Lur]>— SiTvn- 
dKHCT. 

A  notice  of  intention  by  county  supervisors 
to  purchase  land  for  hospital  purposes,  part  of 
which  land  was  held  In  common  by  a  husband 
and  wife,  mentioning  the  husband's  name  only 
as  the  party  from  wbom  the  purchase  was  to 
be  made,  was  not  Insufficient  under  Pol.  Code,  { 
4041,  Bubdiv.  6,  requiring  tht  notloe  to  state 
the  name  of  the  person  from  whom  the  purchase 
is  to  be  made. 

7.  Couimxs  ^»104— Notice  or  Supebvis- 
oBs'  limuT  TO  PcacHAra  Lairo  —  Stnn- 
cianoT. 

That  a  notice  of  Intention,  under  PoL  Code, 
1 4011,  subdiv.  6,  by  county  sopervisc»s  to  pur- 
fdiasa  land  for  hospital  purposes,  disdoeed  an  iu- 
toit  to  pnrohaao  frooa  a  named  person,  was  not 
defective,  merely  because  such  person  had  died 
and  the  property  could  only  be  purchased  from 
his  estate. 

&  Oouimia^>»104— No^m  wSimBTiBOBS' 

iHXaifT  TO  POBOBASB  Lani>— SurrxoiBiioT. 
That  a  notice,  under  PoL  Oode,  i  4041,  aub- 
dlv.  6,  given  by  county  supervisina  to  purchase 
lands  for  hospital  purposes,  gave  the  acreage  to 
be  purchased  and  the  price  per  acre,  was  not 
defective  as  failing  to  stale  the  price,  merely 
because  the  acreage  was  to  be  "more  or  less.** 

9.  CocNTiEB  9s»l04— Olaihb  Aqainbt  Couir- 

TT  —  NECESSITT  or  PBESENTATION  —  RlQHTS 

or  Taxpatebs. 
Where  supervisors  had  made  an  order  di- 
recting payment  to  be  made  for  land  purchased 
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for  hospital  purposes,  a  taxpayer  casnot  raise 
the  poiot  that  Pol  Code,  S|  4074,  40T5,  and 
4076k  nquMnB  all.claiiits  against  the  coonty 
to  be  presented  to  the  board  for  allowance,  bad 
not  been  complied  with ;  ndtiier  he  nor  any  oth- 
er taf  pajCT  having  been  injured. 

Department  2. 

Appeal  from  Snpolcff  Court,  San  Bmaiv 
dtno  County ;  J.  W.  Curtts,  Judge. 

Action  by  A.  Bl.  Nlckerson  against  the 
County  of  San  Bernardino  and  others.  From 
a  Judgment  of  mmsolt,  plalntUt  appeals.  Af- 
firmed. 

Ooodcell  ft  GoodceU  and  Cecil  H.  Phillips, 
all  of  San  Bernardino,  for  appellant 

Balpb  E.  Swing,  Byron  Waters,  Holcomb 
k  Coy,  and  T.  W.  DudcwOTtb,  all  of  San  Bei^ 
nardlno,  fi>r  reqiondents. 

L0RI6AN,  J.  Tbe  idalntlff,  as  a  taxpayor 
of  Sao  Bernardino  ooanty,  bnmi^t  Oils  ao* 
tlon  against  said  county  and  the  other  de- 
fend an  ta,  omsiatlnB  of  three  members  of  Its 
board  of  superrlsors,  Its  ooant?  treaaoiw, 
and  county  auditor,  together  with  tbe  owners 
of  certain  lands,  the  pnrduse  of  whldi  la  in- 
T<dved  in  Oils  salt 

It  appears  that  on  S^ttonbw  10. 1014,  the 
board  of  superrlsora  of  San  Bernardino 
county  authorised  and  called  ft  qtedal  elec- 
tlm  and  submitted  to  the  voters  of  the  coun- 
ty the  anestlw  oi  Incorrbig  a  btuided  indebt- 
edness in  the  sum  of  |1S0,000,  the  money 
raised  thereby  to  be  expended  "for  purchaa- 
ing  necessaiT  coun^  hospitel  gronnds,  to  con- 
struct thereon  necessary  comity  hospital 
buildings,  and  equip  and  furnish  the  same 
with  necessary  apidlances,  furniture  and  hos- 
pital equljpnent"  The  bimded  indebtedness 
was  favorably  voted,  btMids  were  issued  and 
sold  by  the  board  ot  supervisors,  the  pro- 
ceeds placed  m  the  hoqdtal  improvemait 
fund,  and  thereupm  the  said  board  called  for 
the  submission  to  It  of  sealed  proposals  for 
fnmlshlnr  tracts  of  land  tar  a  hoqpltal  sita 
In  response  to  said  call,  0.  J.  Anderson,  one 
of  the  defOndants,  submitted  a  proposal  for 
the  sale  to  the  count;  of  a  tract  of  land  con- 
taining OS^  acres,  the  offer  stating  that  tbe 
mtlre  tract  consisted  of  several  tracts  of 
land  owned  by  said  Anderson  and  several 
others  named  In  the  proposal  and  In  nboeo 
behalf  the  ofTer  was  made.  The  price  was 
stated  as  9645  per  acre. 

On  June  2,  191S,  the  board  of  superrlsors, 
by  resolution,  declared  its  Intention  to  pur- 
chase the  said  land  and  thereupon  published 
a  notice  of  Intention  to  do  ea.  Thereafter 
and  in  due  course  it  passed  a  resolution  pur- 
porting to  consummate  the  purchase  of  the 
land  at  the  price  stated,  which  price  was  to 
be  paid  when  a  favorable  report  on  the  title 
to  tbe  property  was  made  by  the  district  at- 
torney. At  tbe  same  time  it  ordered  tbe  mon- 
^  to  be  idaced  In  escrow  to  pay  for  the  land. 
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It  is  then  alleged  In  the  eomplafot  that  the 
land  so  purdiased  contains  more  than  60 
acres  that  are  not  necessary  for  necessary 
hospital  grounds,  and  that  tbe  board  pnr^ 
chased  this  tract  of  land  of  981^  acres  for 
the  purpose  of  using  all  of  the  portion  there- 
of not  necessary  for  hoepltal  grounds  for  a 
county  farm;  that  it.  was  the  IntMitjon  of 
the  members  of  the  board  of  sopervlsors  and 
those  who  voted  for  the  purchase  oC  said 
tract  to  pur^ase  It  for  necessary  hoepltal 
grounds  and  for  use  by  said  county  as  a  ooan- 
ty farm ;  that  80  acres  Is  all  tbe  land  neces- 
sary for  necessary  county  boqtital  groonds; 
and  that  tbe  amount  of  rooney  which  would 
be  left  in  the  treasury  miter  tbe  xnmiiaae  ot 
said  tract  of  land  eioeeding  SO  acres  will  be 
whi^y  inadequate  and  InsuflkdeDt  to  carry 
oat  and  fulfill  the  purpose  for  which  said 
bonds  were  issued  and  sold.  It  was  further 
alleged  by  plaintiff  that  notice  was  served  on 
tbe  defendants,  tbe  treasurer  and  auditor  of 
the  cotinty,  that  the  purchase  of  said  land 
was  Illegal,  and  that  neither  of  them  should 
authorize  or  pay  any  m<Hiey  <m  account 
thereof,  and  that  each,  notwitfastandlng  said 
notice,  paid  the  sum  of  (46,968.00  on  account 
of  tbe  purchase  of  said  land;  that  no  claim 
was  ever  filed  with  the  board  of  supervisors 
in  the  manner  required  by  law  for  the  pay- 
ment of  said  money,  nor  was  Its  payment  au- 
thorized or  allowed  by  the  board  of  super- 
visors after  the  presentBtl<»  to  them  of  a 
claim  therefor;  that  unless  restrained  from 
so  doing  said  auditor  and  treasurer  Intend  to 
pay  over  the  balance  of  $13,338.60  for  tbe 
purchase  of  said  property.  It  is  also  alleged 
that  $645  an  acre,  agreed  to  be  paid  as  tbe 
purchase  price  of  said  land.  Is  greatly  in  ex- 
cess of  its  value,  and  that  at  tbe  time  this 
action  was  commaiced  deeds  to  the  land  in 
favor  of  the  county  had  been  made  and  deliv- 
ered to  it  by  the  various  owners  of  tbe  tracts 
of  land  purchased  except  one.  This  one  con- 
sisted of  tbe  property  of  the  J.  A.  Anderson 
estate.  A  deed  to  the  county  ot  that  land 
had  been  executed  by  all  tbe  htAn  of  said 
estate  excei^  one,  whose  whereabouts  was 
unknown,  and  proceedings  were  then  being 
taken  in  tbe  estate  of  said  3.  a.  Anderson  to 
have  a  probate  sale  of  saM  Anderson  tract 
made  to  the  county,  thus  vesting  the  title  In 
the  county  against  tbe  absent  heir;  that  it 
was  for  this  Anderson  tract  for  whicb  the 
f  1838-00  was  atUl  to  be  paid  from  the  hos- 
pital fund.  The  prayer  of  the  complaint  was 
that  plaintiff  recover  from  the  defendants 
other  than  the  county  of  San  Bernardino, 
but  for  its  benefit,  the  mon^s  expended  and 
paid  for  tbe  purchase  of  the  various  tracts 
of  land  of  which  conveyances  were  made  to 
the  county ;  for  a  decree  restrnining  the  pay- 
ment of  any  money  for  tbe  Anderson  tnwt; 
and  for  general  relief. 

The  defendants,  In  their  answer,  denied  all 
tbe  material  allegations  of  tbe  complaint  up- 
on whlcli  plalnUff  asserted  a  rl^  al  acttoa 
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tgnliat  U7  of  Hum,  kdA  issaeA  that  Ow 
land  pordiaaed  waa  not  neoaawry  for  necea- 
aaiT  lieqiltal  grouids.  Tbey  avaried  that  a 
tract  of  land  of  2&S  acna*  theretofore  naed 
by  the  coanty  foe  hoapltai  grooDda,  waa  In- 
adeqnate,  and  that  at  the  time  of  the  pur- 
chase of  the  land  In  queetlon  the  board  of 
Bupervisors  found  and  d^ermUwd  that  the 
amount  of  land  pnrdiaaed  waa  neoeaaary  for 
neceaaaij  county  hospital  grounds,  and  de- 
nied that  the  land  porchaaed,  or  any  part  of 
it,  wfu  purchased  to  provide  the  coonty  with 
a  county  farm,  or  for  any  other  purpose  than 
aa  apedfled  In  the  inoceedlnga  anflunislng  Ua 
purdiaaa 

On  the  iasnea  Joined,  the  cause  went  to 
trial,  whldi  resulted  In  a  motion  of  defend- 
ants for  a  nonsuit  b^ag  (ranted,  and  a  Judff* 
ment  of  nonanlt  acoordlngly  attered,  from 
whltib  plaintiff  appeala 

▲iv^nt  uakea  aereral  pelnta  for  a  re- 
reraal  which,  however,  may  be  coualdered 
nndtf  two  imeial  heada  whlcb  are;  Flrat, 
that  the  court  erred  In  refusing  to  allow  him 
to  Introduce  certain  testlm«iy;  and,  sec- 
ondly, in  refndng  to  sustain  aiv^lant  In  his 
attadu  npcn  the  ralidity  of  certain  prooeed- 
InsB  oi  the  board  of  siqwrTisorB  and  the  ac- 
tion <tf  the  other  county  officers  defoidant. 

Aa  to  the  claim  of  error  in  rejecting  cer- 
tain testimony:  ApptiOant  called  as  a  wit- 
ness one  ot  Uie  manbers  of  the  board  of  sa- 
perviaora,  who  had  voted  for  the  purdiaae 
at  Uke  land  In  question,  and  sought  to  twove 
by  him  that  the  greater  portion  of  said  land 
was  purchased  fOr  a  county  farm;  that  the 
amount  of  land  purchased  greatly  exceeded 
In  acreage  tho  amount  of  land  necessary 
for  necessary  county  luwidtal  grounds ;  and 
that  the  money  paid  for  the  land  was  gross- 
ly to  Kcess  of  its  value.  ^Die  court  sus- 
tained objectims  to  this  line  ct  testimony. 

[]-S]  It  is  not  necessary  to  enter  into  any 
^tmded  dlscnsdon  of  this  assigned  error. 
-  The  ruling  ct  the  court  was  dkearly  within  a 
w^-recognlzed  inlnclple  of  law  controlling 
the  pow«  of  courts  with  respect  to  the  re- 
view of  proceedings  of  municipal  bodies  act- 
ins  In  their  l^lslatlve  or  discretionary  capao- 
itiea  When  the  L^lslature  has  committed 
to  a  municipal  body  the  powsr  to  legislate 
on  given  auhJects  or  has  committed  to  it 
Judsmfflt  or  dinretlon  as  to  matters  upon 
whldi  it  is  authorised  to  act.  courts  ffiC  equi- 
ty liave  no  power  to  Interfere  with  such  a 
body  in  the  exercise  of  its  legislative  or  dis- 
cretionary functions.  That  the  power  coa- 
ferred  <m  the  board  of  supervisors  by  law 
relative  to  the  purchase  of  land  for  a  hospi- 
tal alte,  the  erection  of  hospital  buildings, 
and  tbeSr  equipment,  was  both  legislative  and 
diacretlonary  In  character,  is  not  open  to 
dSqmte.  'The  law  cast  upon  the  board  the 
daty  of  detemdnlng  whether  In  Its  Judgment 
the  pnUic  necessity  required  that  the  county 
ahonld  acquire  a  new  coun^  hospltaL  and 
conferred  upon  tt  the  power  necessary  to  ao- 
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compUah  this  if  It  sh6ald  so  determine.  Tha 

nuHuy  to  do  so  waa.  It  la  true,  to  be  fumlab- 
ed  throng  the  action  of -the  rotera  of  the 
county;  bat  it  was  left  to  the  board  to  deter- 
mine how  much  numoy  would  be  needed  to 
acquire  a  site  and  cnutmct  the  hospital 
buildings  and  to  dsttfmine  the  quantity  of 
land  neoessary  for  autib  site,  to  call  for  pro- 
posals  of  land  from  which  to  make  a  selec- 
tion, to  make  tlie  sSlectlw  and  determine  the 
price  which  should  be  paid  for  It,  and  to 
adoitt  and  ajfsxove  tUm  style  and  extmt  of 
the  buildings  to  be  erected  upon  the  propos- 
ed sit&  All  these  matters  were  committed 
by  the  statute  soUly  to  the  board,  and  thdr 
determination  inrolved  boUi  leglsIatlTe  ao- 
thHL  and  the  exerdae  of  discretion,  neither 
of  wUch  waa  subject  to  rei^ew  or  control  of 
uy  court  Whether,  in  the  exercise  of  lei^ 
Islatlve  power*,  a  board  acts  wisely  or  un- 
wisely, Is  no  ccmoem  of  the  courts.  They 
cannot  enter  the  board  room  and  substitute 
their  Judgment  for  that  of  the  board,  nor 
interf^  at  all  with  its  action  nnleaa  the 
board  is  exceeding  its  legislative  powers,  or 
its  Judgment  or  discretion  is  being  fraudu- 
ImOj  or  corruptly  exercised.  This  whole 
subdect  is  coniddered  In  the  case  <tf  Hopidng. 
T.  City  of  Blehmond.  170  OiU.  606,  ISO  Pac. 
977,  and  referoice  Is  made  to  this  authority 
for  further  discussion  of  the  subject. 

[4]  There  Is  no  fraudulent  or  omrrupt  con- 
duct asserted  against  the  board  of  supervis- 
ors In  making  the  jmrchase  of  the  hoaidtal 
8lt&  All  the  allegation  respecting  It  is  that 
the  quantl^  ot  land  pnrcliaaed  la  more  than 
la  necessary  for  necessary  hosfdtal  grounds; 
that  the  purchase  of  the  entire  tract  was 
made  to  provide  both  necessary  hospital 
grounds  and  land  to  be '  used  as  a  county 
farm;  and  that  it  was  the  intention  ot  the 
board  of  supervisors,  and  its  purpose,  that 
all  that  portion  ot  the  entire  tract  not  neces- 
sary for  county  hospital  grounds  waa  to  be 
used  as  a  county  farm  or  tor  other  purposes. 
This  la  iu>t  an  allegation  vt  fraud  or  corrup- 
tJon  in  legislative  action  or  abuse  of  discre- 
tltm  rrapectlng  the  purchase.  What  Is  In 
effect  alleged  is  that  all  the  land  purchased 
was  purchased  with  an  Intention  of  using 
that  porthm  of  it  that  waa  not  neoessary 
tor  a  hospital  site  for  a  county  farm  and 
that  60  acres  was  all  that  was  necessary  /or 
a  hospital  site;  In  short,  that  the  board  pur- 
chased more  land  than  waa  necessary  for  a 
hospital  site  with  the  intoitlon  ot  devoting 
the  surplus  to  a  county  farm.  Now,  it  ap* 
pears  from  the  complaint  Itself  that  aa  to 
this  land  purchased  the  board,  by  its  reso- 
lution, dedared  that  this  purduse  ot  the 
ratlre  tract  was  necessary  for  county  hospi- 
tal grounds.  The  truth  of  this  resolutloa 
plaintiff  sought  to  attudk  by  the  testimony 
ot  a  member  of  tho  board  of  aopervlsora 
which  passed  it,  snd  his  complaint  is  that  he 
was  not  permitted  to  do  sa  We  think,  how- 
ever, the  court  properly  refused  to  penult  the 
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witness  to  do  so.  resolntltm  pftssed  vbs 
bindtnff  oo.  the  boonl  atid  represteted  Its  <rf- 
fldal  action  on  the  sat^ect  embraced  wltUn 
It,  and  the  simple  secret  IntCTtltxi  of  a  mem* 
ber  of  the  board  or  his  extraneous  ezivesston 
concemlns  the  nse  to  ivhicb.  In  tbs  fatnre, 
some  part  ot  the  land  pnrbhased  might  be 
devoted,  will  not  be  permitted  to  impeafii  the 
integrity  of  the  official  intuition  and  par- 
pose  of  the  board  disposed  by  Its  records. 
TThere  Is  nothing  in  the  acreage  of  the  tract 
purchased  Itself  to  warrant  the  slightest  In- 
ference that  It  was  In  excess  of  tiie  quantity 
necessary  for  a  hospital  site.  As  snch  public 
institutions  are  to  be  used  by  a  county  indefi- 
nitely, the  board  in  ittOridlng  for  them  must 
consider,  not  only  the  present,  but  the  future^ 
needs  ct  the  county,  arising  from  the  oer>- 
tain^  of  always  having  the  sick  and  af- 
flicted to  care  for.  with  the  added  certainty 
that  as  the  population  of  the  county  Increas- 
es tUs  public  duty  will  Increase  with  It  No 
restriction  is  placed  on  the  board  by  the  stat- 
ute as  to  the  quantity  of  land  It  ahall  pnr>> 
chase  or  the  character  of  the  buildings  it 
shall  erect  for  county  hospital  purposes. 
That  matter  Is  committed  entirely  to  the 
•Judgment  and  discretion  of  the  board  and 
when.  In  the  exnvise  of  such  ji^gmoit  and 
discretion,  it  detMrmlnes  that  a  cntaln  quan- 
tity of  land  is  necessary  for  a  site,  its  con- 
clusion must  prevail  and  is  not  subject  to  re- 
<riew  or  control  of  the  courts. 

[S]  As  to  the  points  made  by  appellant  ccm- 
cemlng  the  validity  of  certain  proceedings 
on  the  part  of  the  board  of  supervisors  and 
the  action  of  the  treennrer  and  auditor  of  the 
county :  Starting  with  the  proportion  which 
is,  of  course,  true,  that  the  publication  of  a 
proper  notice  of  intuition  to  purchase  land 
for  a  hospital  site  by  the  board  of  supervis- 
ors was  a  Jurisdictional  prerequisite  to  the 
power  of  the  board  to  act  in  the  matter 
(WUm  r.  Shaw,  87  CaL  631,  2S  Pac.  968),  it 
Is  contoided  by  appellant  that  the  public  nth 
tlce  of  Intendon  to  purchase  givoi  in  this 
matter  was  defective  in  some  essential  par- 
ticulars. Subdlvlrion  6  of  section  4041  of 
the  Political  Code  requires  sucb  notice  of  In- 
tention to  stat^  among  other  things,  the 
price  to  be  paid  for  the  property  and  the 
name  of  the  person  from  whom  the  purchase 
is  to  be  made,  and,  it  Is  datmed  hy  appel- 
lant, that  as  to  these  matters  they  were  not 
omtalned  In  the  notice.  While  counsd 
makes  this  broad  claim.  It  is  evidrait  on  ex< 
amlnatlon  of  the  record  that  what  he  really 
claims  is,  not  that  these  matters  were  entire- 
ly omitted  ttom  the  notice,  but  only  that  they 
were  defectively  stated.  But  In  this  we  do 
not  agree  with  hlra.  The  purpose  of  the  law 
In  requiring  these  matters  and  others  to  bo 
stated  In  the  notice  is  to  give  the  taxpay- 
ers, upon  whose  property  the  burden  of  taxa- 
tion for  the  future  payment  of  the  debt  en- 
tailed for  the  purchase  of  the  property  would 
fall,  fdll  Information  of  what  was  Intended 


to  be  done  In  order  that  th^  ndHht  deter- 
mine irtt^er  tbs^  would  or  would  not  at- 
tend ttie  meeting  of  the  board  when  tSie  time 
fOr  the  eonsummatlon  of  the  jmrAase  was 
«et  and  protest  or  object  to  the  purchase. 

[I]  Now,  as  to  the  points  at  aivellant:  As 
a  matter  of  fact,  the  notice  contained  the 
names  of  the  persons  from  whom  the  board 
of  snpnnsors  declared  Ms  IntentiCHii  to  pur- 
dittse  as  contained  In  the  proposal  to  sell 
made  by  O.  J.  Anderson  to  the  board  In  Us 
own  and  jon  bdialf  ot  the  others  agreeing  to 
the  terms  of  tliat  proposal  -earlier  referred 
to  in  tUa  oplnlm.  It  appears,  howeva*,  that 
as  to  me  at  said  tracts  offered  it  was  owned 
as  tenants  in  coramoD  by  Fraiik  Parmenter 
and  his  wife,  and  the  name  of  the  husband 
was  alone  motioned  as  the  party  from  whom 
the  tract  was  to  be  pmrtdiased  as  It  was  alone 
mentioned  In  the  pnvosal  to  sdL  Ai^lant 
Insists  that  a  fidlure  to  mentloo  the  name  of 
the  wife  rendered  the  notice  fatally  defectlvek 
But  this  amounted  only  to  a  failure  to  state 
In  the  ttottee  Hie  name  of  cme  of  tiie  owners 
of  this  particular  tract,  and  the  secthm  does 
not  require  a  statemoit  of  the  names  of  the 
owners  of  the  property  proposed  to  be  ptir- 
dused  to  be  stated  In  the  notice,  bnt  only  the 
names  of  parties  ttom  whcMu  It  Is  Its  In- 
tention to  purchase.   N<n  constat  but  Qiat 
the  husband  who  had  ottered  the  common 
property  for  sale  had  arranged  to  give  good 
title  before  making  the  offer  to  sdl.  Any- 
how,  he  was  the  party  who  ottered  the  prop* 
evty  for  sale  and  was  the  party  properly  to 
be  mentioned  firom  whom  the  board  Intended 
to  purchase  this  particular  tract.  If,  when 
It  came  to  ccmsommadng  the'sale^  Parmenter 
could  not  give  a  good  title,  that  was  another 
matter;  hut  it  could  not  atCect  the  validity 
of  the  pnbnshed  notice.    Gonsldnring,  too^ 
tho  nature  of  the  title  ot  the  Parmentoro.  the 
mention  of  him  as  the  person  from  whom  tho 
purdiase  <rf  thyt  tract  was  to  be  made  would 
in  any  ev^t  fulfill  Uie  purpose  of  the  stat- 
uta   The  notice  contained  a  description  of 
all  the  pn^ierty  Intended  to  be  purchased.  In- 
cluding the  tract  owned  by  the  Pexmesxten 
in  commcm.   No  fraud  or  imposition  conid, 
under  such  circumstances,  possibly  be  prac- 
ticed oo  the  taxpayers  of  tiie  county  hy  the 
mnlsslott  of  the  name  of  one  cotenant  In  the 
tenancy.  It  does  not  approach  a  case  where 
there  Is  the  omission  to  at  all  mentioa  the 
name  of  a  person  from  whom  a  particular 
tract  Is  to  be  purdused.  It  may  be  that  In 
such  a  case  a  description  of  the  property  by 
govemmoital  subdlvtBlons  or  courses  and 
distances  without  giving  the  name  of  the 
owner  or  persm  frmn  whwu  its  purchase 
was  to  be  made  would  not  give  information 
to  the  taxpayer  of  the  exact  location  of  the 
property  as  readily  or  accurately  as  It  in 
connecti<m  with  the  description  the  name  of 
the  party  from  whom  the  purchase  la  to  be 
made,  who  Is  generally  the  owner,  was  men- 
tioned In  connection  with  the  description. 
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Here,  bowerer,  tb9  nottoa  mbflerred  put  thta 
purpoee.  It  gave  a  descrtptfcnt  o<  the 
ert7  and  the  naioe  of  tha  par^  frcun  whun  it 
was  to  be  parAawd  and  who  waa  In  fact 
one  of  the  owners.  It  gare  the  taxpayer  all 
the  Informadon  necessary  for  his  guidance  In 
determining  what'  action  he  should  take  on 
tbe  contemplated  pnrAaae  of  the  Parmenter 
tract  with  the  others,  and  hence  ccmstltuted 
a  fair  and  enbfltxntial  eompUance  with  the 
•tatnte. 

[I]  The  notice  of  fntentloh  to  purduMe  also 
contained  the  name  of  R.  J.  Anderson  ae  one 
of  tbe  partlea  from  whran  a  tract,  alleged  to 
be  owned  by  him  and  which  was  offered  to 
the  board  with  the  other  tracts,  was  to  be 
purchased.  It  appears  that  B.  J.  Andenraa 
was  dead  at  the  time  and  that  his  estate  was 
nnaettled.  The  property  stood  on  the  rec- 
ords as  belonging  to  R.  J.  Andersm  whoi  he 
died  and  waa  property  aC  his  estate  wh^  It 
waa  (Mffered  by  his  repiesentatlTes  through 
O.  J.  AndM-son,  who  offered  all  the  tracts. 
The  <xaiy  ondsslon  tb«re  was  in  tbe  notice  as 
to  this  property  waa  an  omlsslcm.  to  say  that 
tbe  iHToper^  cont^plated  to  be  purchased 
was  pr(9>erty  of  the  estate  of  R.  J.  Ander- 
son. No  taxpayer  could  be  misled  by  this 
omission.  He  bad  suffldent  inA>rmatlon 
from  Its  being  designated  as  propvty  of  B. 
J.  Audersm  to  find  out  all  about  tbe  partlco- 
lar  owners  of  It  If  be  thou^t  that  matter 
Important.  In  this,  as  with  respect  to  the 
Parmenters,  we  think  ttrere  was  a  eubatan- 
tlal  ccKUpllance  with  tlie  statute  and  that 
the  omtsslons  complained  of  w»e  not  In  any 
respect  fatal  to  the  validity  of  the  notice. 

[I]  It  is  farther  insisted  that  the  notice 
contained  no  stat^ent  of  tbe  price  to  be 
paid  for  the  property  to  be  purchased.  This 
Is  based  on  the  fact  that  the  term  "more  Or 
less"  is  used  In  stating  the  a^egate  acre- 
age  of  the  tract  to  be  purchased.  This  con- 
tention Is  extremely  critical.  It  is  mtiver- 
sally  held  that  the  use  of  the  term  "more  or 
less"  in  notices  of  a  statement  of  acreage  of 
real  property  does  not  render  the  description 
uncertain.  This  being  true,  and  the  amount 
to  be  purchased  being  stated  at  93^  acres 
"more  or  less,"  and  the  price  stated  at  $645 
per  acre,  mere  compntatlon  on  the  part  of  tbe 
taxpayer  would  give  him  reasouable  and  sat- 
isfactory Information  as  to  the  price  to  be 
paid  for  the  property. 

[I]  Lastly,  it  is  claimed  by  appellant  tliat 
tlie  conduct  of  the  auditor  and  treasure, 
tbe  one  in  auditing,  the  other  in  paying,  tbe 
several  warrants  on  the  hospital  improve- 
ment fund  in  the  county  treasury,  was  Il- 
legal, subjecting  each  to  liability  for  restora- 
tion of  the  mosey  to  the  fund.  In  this  re- 
card  It  is  Insisted  that  sections  4074,  4075, 
and  4076k  PoUtical  Oode,  which  require  all 
claims  against  tbe  oonirtv  to  be  presented  to 
the  iMtard  of  supervisors  for  allowance  and 


payment  api^ed  to  tb»  pordiaae  inlce  to  be 
paid  to  the  several  own^  of  tbe  land  pur- 
chased. In  tbe  proceedings  for  the  purchase 
of  tbe  land  the  board  of  snpervlsors  had 
made  an  order  directing  payment  of  the 
price  of  the  land  to  be  made  to  the  owners 
out  of  the  hospital  improvement  fund  as  soon 
as  deeds  thereto  were  ready  for  dellvwy  to 
tbe  county,  and  when  the  d^ds  were  delivei^ 
ed  the  auditor  and  treasurer  paid  over  the 
purchase  ivioe.  thereof  without  the  presoi- 
tatlon  of  any  claims  to  tbe  board  of  super- 
visors or  further  order  for  their  payment 
other  than  the  gatwal  cue  above  referred  to. 
Without  discussing  the  r^evancy  of  the  sec- 
tions quoted  to  daims  of  this  diaracter.  It  is 
sufficient  for  present  purposes  to  say  that 
appellant  is  not  in  a  posltltm  to  raise  the 
point  he  makes.  No  possible  iajury  to  hljy  or 
to  any  taxpayer  arose*  or  could  arls^  from 
the  paymrats  being  made  as  they  were.  The 
county  got  the  land  it  purchased^  and  it  paid 
the  owners  the  iHlces  it  had  agreed  to  pay 
tor  it,  and  it  Is  Immaterial  now  whether 
there  was  a  strict  compliance  with  tbe  stat- 
ute in  die  method  ot  payment  or  not.  Any 
deviation  from  a  prescribed  method  under 
the  dxcunistances  was  merely  an  irregularity 
and  barmlesa 
Tbe  Judgmrat  appealed  fnun  Is  affirmed. 

We  concur t  WILBUB.  J.;  UBLVIN,  J. 


FBDfiRAL  OONST.  GO.  v.  CUBD,  Snperln- 
tendsat  of  Strests,  at  aL   (S.  f.  8727.) 

(Supreme  Court  of  California.   Dec.  31,  1818. 
Rehearing  Denied  Jan.  30,  1919.) 

OoirarmmoiiAi.  Law  ^ss^fMKl)  —  Munigi- 

FAL    GOBPOKATIOHS  4s»468C&)— DuX  PSO- 
0B8S     or  La.W— ASSBBSUENTS— BOAED  or 
TaUSTSBS— iHTEBXSr  OF  Mbmbebs. 
Interest  of  we  or  all  of  tity  board  ot  trus- 
tees or  other  mnaicipal  body  charged  with  the 
making  or  ratifying  of  assesBments  for  street 
or  other  Improvements  arising  from  their  own- 
ership of  property  directly  affected  by  improve- 
ment does  not  create  such  a  dlsQualfiBeation  to 
act  as  to  render  their  action  vcdd  as  not  oon- 
stitutlng  due  process  ot  law. 

In  Bank. 

Appllcatian  for  wilt  of  mandate  by  tbe 
Federal  Construction  Company  against  J.  E. 
Curd,  anperinteodent  of  Streets  of  the  City 
of  P<»tervUle^  CaL,  and  W.  I*  Graham,  Treas- 
urer of  aaiA  dtf .  Wtdt  dented. 

Moitison,  Dunne  ft  Brobeck,  of  San  Fran- 
cisco,' and  Maurice  EL  Power,  of  Vlaalia 
(Raymond  Benjamin,  of  San  Frandso;^  of 
counsel),  tor  petitions. 

Guy  Knuppt  of  PortervlUe,  O.  L.  Bnssell, 
Jr.,  of  Tulare,  Geo.  Q.  Mnrry,  of  Porterville, 
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and  Thomas  Beedy  tt  Lasagan,  of  San  Fran* 
Cisco,  (or  TeqMmdenta. 

RICHARDS.  Judge  pro  tern.  This  Is  an 
aK>U(»tlon  for  a  writ  of  mandate  by  wbldk 
tbe  petitioner  seeks  to  compel  J.  B.  Cnrd  as 
superintendent  of  streets  of  the  dty  of  Por- 
terrlUe,  Cal.,  to  certify  to  W.  L.  Graham,  as 
the  treasurer  of  said  (dty,  a  list  of  unpaid  as- 
sessments apon  certain  street  Improvement 
work  allied  to  have  been  done  therein  by  tbe 
petitioner,  and  to  direct  tbe  said  treasurer  to 
issue  street  Improvement  bonds  thereon,  rep- 
resenting the  amount  of  said  unpaid  assess- 
ments. The  facts  giving  rise  to  this  proceed- 
ing are  practically  ondlqioted,  and  may  be 
stated  as  follows: 

In  the  month  of  July,  1915,  the  dty  of 
PoEterville,  through  Its  regularly  constituted 
(^dals,  initiated  proceedings  under  the 
Street  Improvement  Act  of  1911  for  the  im- 
provement of  certain  of  Its  streets,  and  In  tbe 
course  thereof  duly  entered  into  14  certain 
contracts  In  writing  with  the  petitioner  or 
Its  asstgnors  herdn,  whereby  the  latter 
agreed  to  perform  certain  street  work,  there- 
in described,  In  accordance  with  certain  plans 
and  spedflcations  adopted  by  the  board  of 
trustees  of  said  dty.  The  petitioner  alleges, 
and  for  tbe  purpose  of  considering  the  ques- 
tions of  law  raised  herein  it  may  be  taken  to 
be  true,  that  all  of  the  work  required  to  be 
done  by  the  petitioner  or  its  assignors  und^ 
the  terms  of  said  contracts  was  performed 
and  completed  by  It  on  December  15,  19^, 
and  was  then  accepted  by  the  superinteudent 
of  streets  and  his  certificate  of  acceptance 
and  approval  duly  issued.  Thereafter,  and 
during  the  month  of  October,  1916,  the  said 
superintendent  of  streets  prepared  and  made 
assessments,  as  required  by  said  act,  covering 
the  cost  of  the  ytmik  performed  under  eadi  of 
said  contracts,  and  also  prepared,  in  connec- 
tl(m  with  such  assessments,  a  diagram  of  the 
streets  on  which  said  work  had  t>een  done, 
and  tberenpon  attached  to  each  of  such  as- 
sessments a  warrant  authorizing  tbe  petition- 
er, as  such  contractor,  to  demand  and  receive 
from  the  owners  of  the  property,  subject  to 
sudi  assessments,  the  amounts  shown  to  be 
due  tiiereon.  Eadi  of  said  warrants  was  dat- 
ed on  tbe  2Sth  day  of  October,  1916.  In  the 
preparation  of  said  assessments  and  warrants 
tbe  said  superinteudent  of  streets  made  use 
of  loose  leaves,  espedally  prepared  and  in- 
tended for  insertion  in  a  lock  book,  also  pre- 
pared to  receive  and  hold  the  same;  and,  as 
each  of  said  assessments  and  warrants  was 
completed  by  said  superintendent  of  streets, 
it  was  fastened  in  said  lock  book,  ~wb^:h  was 
marked  and  entitled  "Street  Assessments  of 
the  City  of  Portervllle."  The  diagrams  of 
tbe  streets  induded  In  said  work  were  also 
similarly  placed  in  said  book,  and  tbe  said 
warrants,  assessments,  and  diagrams  as  so 
placed  were  signed  by  the  superintendent  of 
streets  and  countersigned  by  the  presldMit 


of  the  board  of  tmsteee  of  tho  aaid  dty  «C 
Portervllle,  aa  October  28,  1816.  That  there- 
upon, and  on  said  28tti  day  of  October,  1916, 
the  said  soperinbendoDt  of  streets  recorded 
said  assessments  and  warrants  in  his  office, 
as  required  by  law.  Subsequent  to  the  per- 
formance of  the  foregoing  acts,  and  within 
30  days  thereaftw,  the  said  sup^intendent  of 
streets  delivered  said  asiessmcHitD  and  war^ 
rants  to  the  said  petitioner,  pursuant  to  the 
requirements  of  said  street  Improvement  act, 
and  betwe^  the  date  of  the  said  receipt 
thereof  and  the  21st  day  of  November,  1916. 
the  said  petltlmer  made  the  demand  required 
by  said  act  upon  each  <tf  the  persons  assessed 
for  the  amount  of  their  respective  assess- 
ments, and,  having  done  so,  the  said  petition- 
er redelivered  to  the  said  superintendent  of 
streets  eat^  and  all  of  audt  assessments  and 
warrants,  with  Its  return  as  to  such  d^nand 
duly  indorsed  thereon,  which  said  return  was 
thereupon  indorsed  by  said  superlntoideDt  of 
streets  upon  tbe  reoMrd  thereof,  as  required 
by  law.  Thereafter,  and  on  November  25, 
1916,  a  number  of  tbe  persMis  whose  property 
had  been  assessed  according  to  said  assess- 
ments filed  with  the  clerk  of  the  board  of 
trustees  of  said  dty  their  objection.  In  writ- 
ing, thereto,  setting  forth  as  a  ground  of  their 
said  objections  that  the  said  contractor  bad 
not  coippleted  its  said  contracts  In  accordance 
with  the  plans  and  spedficatlons  thereof.  Due 
notice  was  given  of  thctse  objections,  and  the 
matter  of  tbe  hearing  thereon  was  fixed  (or 
the  4th  day  of  December,  1917.  Only  tbree 
members  of  said  board  of  trustees  were  pres- 
ent at  tbe  bearing  upon  said  objections.  It  is 
alleged  by  the  petitioner  herein,  and  is  not 
controverted,  that  each  of  the  said  tbree 
members  of  said  board,  so  conducting  and 
partldpating  in  said  hearings  and  rendering 
their  and  eadi  of  their  decisions  upon  the 
same,  was  an  owner  or  was  interested  in  one 
or  other  of  the  parcels  of  -land  npon  which 
sudi  assessments  had  been  Imposed  and  In 
respect  to  which  said  objections  bad  been 
filed  and  ui>on  which  objections  said  hearing 
bad  bera  had.  It  was  also  alleged,  and  not 
controverted,  that  the  attorney  for  the  said 
protestants  was  at  the  time  thereof  and  of 
tbe  hearings  thereon  a  law  partner  of  the 
dty  attorney  of  said  city,  who  was  then  di- 
rectly interested  In  the  outcome  of  such  hear- 
ings and  was  thereby  biased  and  prejudiced 
against  the  said  contractor  and  who  advised 
and  urged  the  said  board  of  trustees  .to  sus- 
tain said  objections.  At  the  Ume  of  8U<^ 
hearings  the  petitioner  herein  objected  to  tbe 
satd  members  of  said  board  sitting  upon  the 
hearings  thereon  or  deddlng  or  determining 
the  matter  of  said  protests,  and  objected  to 
their  determination  thereof,  but,  notwith- 
standing Its  said  objection,  the  said  board  of 
trustees  and  the  said  members  thereof  pro- 
ceeded to  hear  and  to  determine  said  objec- 
tions, and  to  make  and  enter  the  order  of  said 
board  sustaining  the  same.  Notwltbstandlny 
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Mid  det«niiii*tlaa  and  order,  the  paattoner 
berclB  baa  demandad  of  tba  anpealnteiidait 
of  atieeta  Oiat  be  make  and  certttr  to  the 
dty  treaanrer  a  list  of  all  (tf  aaSd  aaaeaamanta 
whid  an  m^atd,  and  baa  alao  demanded  <^ 
Om  said  cit7  treaanrer  tiiat  lie  timenpon 
siake  oat  and  ddUver  to  the  petlUuier  bonds 
repreaenting  audi  unpaid  asBesaineata.  Sttld 
officials  havlnf  xafoaed  to  comply  wltb  tbeae 
demanda.  this  proeeeding  has  been  Inatitn- 
ted  by  said  contractor,  the  petltUner  b«^ 
The  single  qnestton  reqalrlng  detmnlnatlcRi 
In  this  case  relates  to  tbe  right  and  power  of 
the  city  council,  acting  solely  through  and  by 
tlie  afbreaald  ttkree  inonbera  thereof,  to  sit 
and  act  aa  a  Judicial  body  in  tbe  bearing  and 
determination  irf  tbe  aforesaid  anwala  and 
protests  of  tbe  property  owners  as  to  the 
proper  completion  of  the  said  woxfc  of  street 
Improranent  In  compliance  wltb  tbe  contract 
providing  for  the  same,  and  as  to  the  raltdity 
of  said  aaseasmenta  (daimed  to  be  doe  and 
payable  tnm  ttiem  tfteretm.  It  Is  the  con- 
tention of  tbe  petitioner  ber^  that  the  tbree 
members  of  tbe  city  ooundl,  who  assumed  to 
tit  and  act  upon  the  bearing  of  aald  aixwala 
and  protests,  were  disqvallfled  to  so  alt  and 
act  reason  of  their,  and  each  of  thdr,  In- 
terest In  property  directly  idfected  sni^ 
assessments  and  directly  Involved  In  and  rep- 
resented upon  aald  an)ral8,  and  that  the  com- 
pulsion  wbtdi  tbe  act  Imposed  qpon  tbe  peti- 
tioner to  submit  tbe  lasnes  raised  upon  aald 
appeals  and  iHotesta  aa  to  the  anfflcioiey  'ot 
its  compllanoe  with  Its  said  oontracts  and  as 
to  its  light  to  have  said  asscaamenta  leiied 
and  coUected  axOi  said  warrants  paid,  to  a 
tribunal  thus  composed  of  persons  interested 
in  the  determination  of  suA  issues  adverse 
to  said  petitioner,  amunnted  to  a.  denial  to  It 
of  due  process  of  law.  In  making  tbia  em- 
tentlon  tbe  petitions  heredn  is  drawn  to  (be 
eiEtreme  posltlott  of  claiming  that  tbe  portlCHU 
of  tbe  act  ondor  review  which  provide  for  ap- 
peals by  iffoperty  owners  to  tbe  <itT  council 
for  relief  from  tbe  assessmmta  sought  to  be 
imposed  upon  their  property,  upon  tbe  ground 
ot  Irregnlatltlea  <m  the  part  of  flie  street 
superintendent  In  levying  tbe  same,  or  upon 
the  ground  that'  tbe  contract  haa  not  been 
fully  or  properly  perfmned,  la  unconstitu- 
tional and  void  for  tbe  namm  ttiat  no  pro* 
vision  Is  made  for  tbe  hearing  upon  sucb  ap- 
peals before  a  judicial  body  whose  member- 
ship Is  not  interested  In  the  result  (rf  ench  ap- 
peals, and  boice  that  auth  provisions  should 
be  eliminated  from  tbe  body  ot  the  act,  and 
that,  be4iig  eliminated  and  the  right  of  prop- 
erty owners  to  have  and  take  such  ai^)eal8 
being  thus  taken  away,  the  petitions-  would 
be  entitled  to  the  writ  of  mandate  which  it 
secfts  by  this  proceeding.  To  adopt  this  view 
waald  be  to  deny  to  property  owners  any  ri^t 
of  appeal  to  the  dty  council  under  this  act, 
no  matter  bow  Irregular  the  proceedings  of 
the  street  snperintttident,  or  bow  incomideto 
or  iDmffident  the  performance  of  the  ooa- 


tract,  nrt^t  be — a  oMiaeqnmoa  quite  aa  dis- 
asttooa  to  tbe  property  owners  In  the  denial 
of  their  cooatltutional  right  to  due  process  of 
law  aa  the  aUeged  denial  to  the  petti^mer  of 
iba  aimllar  right  wovld  ba  While  for  tbia 
reaeon  alone  .we  would  be  very  reluctant  to 
adopt  a  view  irtildi  would  lead  to  andh  a  con- 
sequence,  and  \riille  for  the  added  reason 
that  Its  adoptlott  would  omnpel  tbo  conclnaSm 
that  tbe  entire  act  waa  Invalid  vpon  the  an- 
tberlty  af  Hntson  v.  Woodbridge  Protection 
Dftst;  79  Oal.  90,  16  Pac  549,  21  Pac.  439  (a 
result  whkb  tbe  petUtoner  ber^  would 
probably  not  rellab),  we  would  not  wldi  to 
adopt  it,  we  think  that  there  are  other  and 
anfflctoit  raaaona  why  tbe  omtaitlon  of  tbe 
petiticmer  heraln  cannot  be  aostalned. 

Ooooedlag  It  to  be  troe,  as  a  rule  ot  etblcs* 
that  no  person  or  body  ot  pnaons  should  sit 
in  Judgmmt  in  caaea  and  proceedings  In 
wUdi  they  are  interested  partlea,  and  con- 
ceding, also,  that  it  baa  bem  frequently  and 
pn^erly  held  that  tbe  atMnptad  vtolatkm  of 
tbla  ethical  role  by  peraona  prealdlng  over 
causes  triable  In  tbe  wdlnary  courts  of  jus- 
tice amounts  to  a  dental  of  due  process  of  law 
to  those  who  are  injuriously  affected  by  anch 
denial,  yet,  to  this  tbsn  are  certain  excep- 
tl<Hi8  which  ar£  said  to  spring  from  the  necea- 
atty  ol  tbe  aitoatUm.  The  atat^nent  in  gen- 
eral terms  of  the  principle  underlying  these 
exceptions  is  to  be  found  thus  stated  In  28 
OycSSl: 

''Where  disqaaUfleatiott  If  permitted  to  prevail 
destroys  the  only  tribunal  In  wblch  tdOef  may 
be  1001^^  and  thoa  effeetivdy  ban  the  doots 
of  Justice,  tbe  diaqnalifled  Judge  la  bound  to 
hear  and  decide  the  canse." 

The  particular  application  of  this  principle 
has  been  most  frequently  made  to  the  class  of 
quad  Judicial  bodies  of  wbUti  the  dty  oonncll 
of  Portervllle  la  an  example,  aocb  aa  boards 
of  supervisors,  dty  councils,  boarda  tma- 
tees,  boards  of  equalisation,  com  miss  loners  of 
irrigation  and  drainage  dlatrlcts,  and  tbe  like 
Willie  these  various  bodies  are  aa  a  rule  exec- 
utive and  administrative  aa  to  most  of  their 
fnnctlona,  there  are  certain  matters  commit- 
ted by  tbe  law  of  their  creatlba  to  their  Judg- 
ment and  discretion,  which  matters  axe  Judi- 
dal  in  tbelr  natore;  such  as  the  fixing  of  wa- 
ter rates,  the  equalizing  of  taxes,  tbe  determi- 
nation of  beueflts,  the  correction  of  nrors  in 
assessments,  and  tbe  like.  Quito  frequ»itiy 
the  entire  community  to  wbldi  the  m«nbers 
of  these  boards  or  bodies  belong  are  directly 
and  beneficially  Interested  in  the  result  of  the 
bearing  and  determination  of  such  matt«%, 
and  they  themselves  are  therefore  interested 
partlea  therein.  Of  necessity,  therefore,  in 
many  of  such  matters,  unless  the  membera  of 
tbe  body  designated  by  statute  aa  tbe  stAe  body 
to  hear  and  determine  tbe  same  are  qualified 
notwithstanding  their  Interest  bo  to  do,  they 
never  could  bo  determined  without  recourse 
in  every  Instance  to  actions  in  regularly  con- 
atltuted  Judicial  trlbunala.  The  ateto  of  Cat- 
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ifbrnla,  to  common  vlth  paxHcaSty  vmry 
other  Mate  In  the  Union,  has  committed  itseU 
to  tliff  mm  iwactlcal  plan  ol  rolcgatlng  all 
aocb  matters  to  the  local  boards,  coondila  or 
other  mnnldpal  bodies,  and  of  prorldlng  that 
they  dull  haTe  Jnrladletlon  to  jdedde  tliem, 
notwiehstanding  the  fact  that  srane  or  all  of 
the  persoDB  oonstitatlng  their  membership 
may  be  more  or  less  dlrectlr  intensted  In 
the  result  of  Oielr  action.  In  die  ease  of 
Hlbben  t.  Smith,  1»1  U.  S.  810. 24  Sop.  CL  88, 
48  U  Sd.  195,  the  question  was  directly  pre- 
sented to  that  tribunal  In  an  actim  InvolTlng 
the  Talldlty  of  a  street  assessment,  where 
the  members  of  the  board  of  town  trnafeees 
levying  the  assessmut  wne  residents  ana 
taxpayers  of  the  town,  and  where  two  of 
their  number  vece  owners  of  lots  ahatting 
upon  the  immediate  Improrement  The  court 
said: 

"The  obJeetlOD  to  the  trfbnnal  constituted  by 
the  L^islatnre  of  Indiana,  whidi  tlie  plalntUC 
in  mar  makes  In  tiii*  parttenlar  instancm.  Is 
that  it  lesuUs  in  mafcLng  a  pMSon  a  Judse  la 
his  own  case,  and  that  hence  any  Judgment  of  a. 
tribunal  thus  constituted  is  absolutely  void,  and 
may  be  attadced.  aa  It  is  attacked  in  this 
case,  coUateraliy.  It  is  said  that  to  impose  an 
assesBment,  which  is  the  same  as  a  judgment 
under  such  drcumstaDces,  is  to  take  the  lot 
owner**  property  without  due  process  ot  law, 
and  violates  thereby  the  federal  CoastttDtioD, 
We  think  tiie  first  objection,  that  aU  of  the 
members  of  the  board  of  trustees  were  mddents 
of  and  taxpayers  in  the  town,  is  wholly  unim- 
portant We  have  not  the  slightest  doubt  of  the 
power  of  a  Legislature  of  a  state,  unless  hamp- 
ered by  some  apedal  constitution^  provision,  to 
create  a  tribunal  in  a  city  or  town,  such  as  the 
GfHnmon  council  or  board  of  trusteee,  to  make 
an  asscMmest,  and  that  sndi  assessment  would 
be  valid,  notwithatandlnt  Ihe  fact  that  every 
member  of  the  board  was  a  taxpayer  of  the  city 
or  the  town.  It  Is  a  matter  of  ksislatlTe  -dl»- 
cretion  as  to  how  audi  a  board  shall  be  consti- 
tuted, and  we  haxard  nothing  In  saying  that  it 
1b  quite  common  throughout  tiie  country  for  the 
Legislatures  of  the  states  to  create  a  tribunal 
for  levying  assessments  for  local  Improvements 
in  a  manner  precisely  like  the  case  In  question. 
It  la  not  at  all  analogous,  even  in  principle,  to 
a  judge  of  a  court  acting  In  a  case  In  whirti  he 
is  personally  interested. 

"To  say  that  no  one  vAo  was  a  taxpayer  In  a 
dty  or  town  could  act  In  tanpoting  an  assess- 
ment upon  property  therein  is  to  say  that  the 
Legislature  is  wholly  without  power,  by  rea- 
son of  the  federal  Constitution,  to  coostitute  a 
tribunal  to  make  an  assessment  where  such  tri- 
bunal is  composed  of  taxpayers  In  the  fAty  or 
town.  Tbis  we  do  not  beUevfc  •  •  • 
Whether  a  judgment  obtained  In  a  case  like  this, 
where  two  members  ot  a  general  board  created 
by  statute  for  the  purpose  of  making  It.  had 
some  Interest  in  some  of  the  property  subject  to 
the  asBesemeat,  was  a  void  or  voidable  judgment 
is  a  proper  question  for  the  state  court  to  de- 
cide. A  state  court  has  the  right  to  place  its 
own  construction  upon  Ita  own  judfnnents,  and 
where,  as  in  a  case  like  this,  it  holds  thnt  the 
Judgment  Is  not  void,  and  that  it  cannot  be  at> 
tacked  eolbiterallyi  we  ought  to  fttf  ow  that 


detanslnatlan.  Newpect  I^t  Ok.  v.  Nowpwt. 
151  U.  &  687.  68»  a4  8«Vu  Ot  42»,  S8  L.  Sid. 
259]. 

"In  Lent  v.  TUlson,  .140  n.  S.  816  [11  Snp. 
Ct  825,  35  L.  Ed.  419],  which  was  an  assess- 
ment case,  It  was  stated  by  Mr.  Justice  Harlan, 
in  delivering  the'  opinion  of  the  coort  ([140  U. 
S.],p.  S33  [11  Snp.  CL  832,  36  L.  Gd.  419])  as 
follows:  'Other  ot^ectlMia  have  be»  urged  by 
ihe  plalntUEk  vhldi  we  do  net  deem  it  neoes- 
sary  to  conaider.  For  Instanesk  It  Is  said  that 
the  Btayor  of  the  dty  ot  San  FssnciacoT  (me  of 
the  board  of  conuDlssioners,  was  himself  tho 
owner  of  a  lot  on  Dupont  street,  and,  for  that 
reason,  was  incompetent  to  act  as  one  of  thi? 
board  of  street  ccmmisdoners.  *  *  *  In  re- 
spect to  all  these  and  like  objections;  It  is  suffi- 
cient to  say  that  they  do  not  necessarily  in- 
vtin  any  qnestiM  ui  a  Meral  nature,  and,  so 
far  as  this  court  la  conoemed,  are  concluded  by 
the  dsetaAon  of  the  SapresM  Ooort  of  Califor- 
nia." 

The  case  of  Lent  t.  Tlllaon.  supra,  from 
whicih  Oe  last  abov^^uoted  citation  was 
made^  was  decided  by  this  court  In  72  Cal. 
404,  U  Pack  71,  and  that  dedsioii  of  this 
court  to  wbldi  the  abov»qnoted  pwip^go  re- 
fers, has  thus  stood  as  the  Judicial  dedara- 
tlon  of  the  law  <rf  Oils  st^  tontihlng  the 
Question  now  before  us,  for  the  past  80  years, 
during  whidi  time  practically  every  existing 
statute  governing  the  subject  of  street  im- 
provements has  been  oi^cted.  In  the  case  of 
People*  etc,  t.  Sacramento  Drainage  District. 
IBS  OaL  ST8,  lOB  Pac  207,  wherein  the  Ques- 
tion arose  aa  to  whether  Uw  membm  ot  the 
board  of  drainage  oommlaslonera  were  di»- 
qualified  to  act  aa  a  tribunal  to  hear  obJe&- 
tiona  to  the  assessmoit  1^  reasan  of  die  iact 
that  they  were  landholders  within  the  dis- 
trict, this  ooort  held  that  they  were  not  dls- 
anallfled  hy  their  interest,  basing  Its  ded- 
Bion  to  this  efEect  npon  the  authority  of  Bib- 
ben  T.  Smith,  supra.  It  would  thus  seem  to 
be  settled  that  the  Interest  which  one  or  all 
of  the  monbera  <tf  hoards  of  sopervlsorB. 
boards  of  trustees,  dty  councils^  or  other 
mnnldiial  bodies  chargsd  ^th  the  maklBg  or 
rectifying  of  assessments  for  street  or  other 
improvements  may  have^  ^^Fmng  frmn  the 
fact  of  their  ownership  of  vnpertr  directly 
affected  by  the  proposed  Improvement,  does 
not  create  such  a  dlaqualtflcatl<m  to  sit  or  act 
In  the  premises  as  to  raider  their  actlcm  void 
as  not  oonstltnttng  dne  process  of  law.  This 
being  so,  and  the  dty  ooundl  having  heard 
the  appeals  and  iwotests  of  the  pnqperty  own- 
ers and  having  anstained  the  same^  and  the 
record  herein  failing  to  show  that  any  fur> 
ther  st^  have  been  taken  by  the  petitioner 
herein  to  omipleto  the  said  work  of  street 
Ipprorement  or  to  rectus  the  assnssmwits 
therefor  In  accordance  with  tiie  dedsicm  and 
detenninatloii  of  the  said  dty  cenndl,  it  fol- 
lows necessarily  that  the  petitloaer  has  not 
presented  to  this  court  sndi  an  a^UGatlon  as 
would  be  snffldent  to  require  the  issuance  of 
a  writ  ot  mandate  herein,  and  Oat  tSie  de- 


Digitized  by  Google 


nOOBRAL  CXXMBT.  CO.  r.  OCTRD 


478 


mnnrer  of  ttas 
mutaloed. 
Writ  dented. 


vMVondatfs  thmto  Mat  be 


We  concur:  ANGELLOTTI,  a  J.;  SLOSS, 
J.;  WILBUB,J.;  LOaiQAN.  J. 


FEDBBAL  CONST.  00.  t.  CURD,  Snperin- 
tcsdMt  of  Streets,  et  aL   <S.  F.  8728.) 

OSn^wM  Court  of  California.   Dee.  81,  191& 
Rehearing  Denied  Jan.  30,  1919.) 

1.  MnniciPAZ.  Gobpoutioitb  «s483<8)— Ih- 

PB0VB1IEITT8— BSCOBD  OV  AMMSMITOI  AUD 

Wahuitts. 
Under  Street  Improrement  Act  of  1911,  H 
28,  2B,  ae,  and  37,  the  recordation  of  the  a»- 
■eannenta,  warrants  and  diagrama  mnst  be  made 
in  the  usual  waj  in  whidi  othw  official  docu- 
■Mots  are  reqafred  to  bo  leetnded  by  ooi^faig 
tbtm  at  length  in  a  Utok  of  records  to  be  kept 
for  that  puipoae. 

2.  MUHICIPAl.  COKPOKA-nORS  «»493<2H-Iic- 

PKOTcmm  —  AflarouBwia  —  Wabkuits 

— Appbjx  to  Council. 
Under  Street  InproTWunt  Act  of  1911,  H 
2S,  2Q,  26,  37,  the  tine  within  which  property 
owners  may  appeal  to  dty  council  does  not  be- 
gin to  run,  nor  does  contractor's  lien  attach  un- 
til the  warrants,  asaesaments,  and  certiScates 
provided  in  such  secttona  have  been  duly  record- 
ed by  being  eoided  In  a  book  ot  records  k^t  by 
street  soperlnteaident  for  that  tnirpoM. 

8.  MtnfioxPAL   CoapoKATZORB    «»483(3)  — 

RECOBD  or  A88B8BlIBHn  AITD  WaBBAHTB  — 
SVTFICIENCT— STATUTB, 

Acts  of  superintendent  of  streets  In  rdatton 
to  the  recordation  of  assessments,  warrants,  and 
diagrams  in  a  street  improrement  proceeding 
Md  not  to  constltnta  a  complete  recordation 
thereof,  in  compliance  with  Street  Improrement 
Act  of  1911,  H  2S»  29,  26,  and  87. 

In  Bank. 

Application  for  writ  of  mandate  bj  the 
Federal  Oonatructlon  Company  against  J.  E. 
Cord,  Superintendent  of  Streets  of  the  Oit? 
ot  PortwrlUe.  and  W.  L.  Grabam,  treasurer 
of  said  dty.  Writ  denied. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco, and  Maurice  R  Powell,  of  Tlsalia  (Ray- 
mond Benjamin,  of  San  Fraactsco^  of  cranr 
ael),  for  petitioner. 

Ony  Ennpp,  of  Portezrllle,  0.  Tj.  RoBBeU 
and  O.  L.  Russell,  Jr.,  both  of  Tulare,  and 
nunuu,  Beedy  &  TanagaTi,  of  San  Franrisoc^ 
for  respondenta. 

RICHARDS,  Judge  pro  tan.  This  Is  an 
application  for  a  writ  of  mandate  hy  which 
13m  petlttoiier  se^s  to  cmnpel  J.  HL  Onrd,  as 
SDpnlntendent  of  streets  of  tbe  dty  of  For- 
ttsnHOe,  CtH^  to  certify  to  W.  L.  Greluun,  as 


treasnra-  of  said  dty,  a  liat  of  unpaid  as- 
sesaments  upon  certain  street  ImproTement 
work  alleged  to  have  been  done  therein  by 
the  peCtttoner,  and  to  direct  the  said  treasur- 
er to  Issue  street  ImproTement  bonds  thers- 
on,  representing  the  amount  of  said  unpaid 
assessments.  The  facts  giving  rise  to  this 
proceeding  are  practically  undisputed,  and 
may  be  stated  as  follows: 

In  the  month  of  May.  1915,  the  dty  of 
Portervllle,  through  Its  r^Iarly  constituted 
offldals,  initiated  proceedings,  under  the 
Street  Improvement  Act  of  19U  (St  1911,  p. 
73(^,  for  the  Improv^ent  of  certain  of  its 
streets,  and  In  the  course  thereof  duly  enter- 
ed Into  11  certain  ooutracts  In  writing  with 
the  pf>titioner  herein,  wlwreby  the  latteo- 
agreed  to  perform  certain  street  work  there- 
in described  in  accordance  with  certain  plans 
and  spedflcations  adopted  by  the  board  of 
trustees  of  said  d^.  a%e  petitioner  alleges, 
and  for  the  pnipose  of  considering  the  ques- 
tions of  law  raised  herein  It  may  be  taken 
to  be  true,  that  all  of  the  work  required  to 
be  done  by  the  petitkmer  under  the  terms 
of  said  contracts  was  performed  and  complet- 
ed by  It  on  July  8,  1916,  and  was  then  ac- 
cepted by  the  superintendent  of  streets  and 
his  certiflcate  of  acceptance  and  approval 
duly  issued.  Thereafter  and  during;  the 
month  of  July,  1916,  the  said  superintendent 
of  Btreets  prepared  and  made  asBeesments 
as  required  by  said  act,  covering  the  cost  of 
the  work  performed  under  each  of  said  con- 
tracts, and  also  prepared  In  connection  with 
sndi  assessments  a  diagram  of  the  streets  on 
which  said  work  had  been  done;  and  there- 
np<Hi  attached  to  eadk  of  such  assessments  a 
warrant  authorizing  the  petitioner  as  such 
cmitractor  to  d&nand  and  receive  from  the 
owners  of  the  pn^»erty,  subject  to  such  asses- 
ments,  the  amounts  shown  to  be  due  thereon. 
E^di  of  said  warrants  was  dated  dther  on 
the  etb  or  .7th  day  <tf  August,  1916w  In  the 
preparatin  of  said  assessments  and  wajv 
rants  ttw  said  snpnintendent  of  streets  made 
use  of  loose  leaves  spedally  prepared  and  in* 
toided  fttf  InsertloQ  In  a'  lock  botdc  also  pre* 
pared  to  recdve  and  bold  the  same;  and  as 
eadt  of  said  aasesamttits  and  warrants  was 
comiAeted  by  said  snperintendoit  of  streets 
It  was  fastwed  In  said  lode  book,  wMdi  was 
marked  and  entitled  "Street  Assessmeats  vt 
ttks  City  of  PortervUlb"  The  diagrams  of 
the  streets  indnded  In  said  work  were  cUso 
similarly  placed  In  said  book,  and  the  said 
warrants,  assessments,  and  di^^rama  as  so 
placed  were  idgned  the  siq)erlBtettdaat  of 
streets,  and  countersigned  by  the  president 
of  the  board  ol  trustees  of  the  said  dty  of 
ForterviUey  im  either  August  6  w  7,  181S. 
That  thereupon  and  as  to  each  of  said  as- 
sessments, warrants,  and  diagrams  so  dated, 
rigned  and  countersigned  on  the  SOi  day  of 
August,  1915,  the  tfald  superlntraident  of 
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BtteetB  made  on  tb«  aald  date  the  foUovlnff 
indoraement  thereon:  "Becorded  August  9tbt, 
1916.  Irrln  H.  AlthoBse,  rapertnteodent  of 
Streets  of  City  of  PorterrUle^  Oallfomla;" 
and  as  to  each  of  said  assessments,  war- 
rants, and  diagrams  whl(9i  were  so  dated, 
signed,  and  coanterEdgned  on  August  7,  1915, 
the  said  su[>erintendent  of  streets  made  a 
like  indorsement,  bat  as  of  the  date  of  Au- 
gust 7,  1915.  This  was  the  method  which 
had  always  theretofore  been  pursued  by  said 
superintendent  of  streets  and  his  predeces- 
sors iu  office  for  the  recordation  of  such  war- 
rants, assessments  and  diagrams,  and  no  oth- 
er method  was  ad<^ted  or  act  done,  such  as 
the  copying  in  extenso  of  such  documents  in 
any  othw  book  or  record  in  the  recordation 
of  the  said  docum^ts  in  this  particular  case. 
Subsequent  to  the  performance  of  the  forego- 
ing acts,  and  on  the  same  day  of  their  per- 
formance, the  said  saperintendent  of  streets 
removed  each  and  all  of  such  assessments 
from  the  lock  l>ook  In  which  the  same  had 
been  [daced,  and  d^rered  the  same  to  the 
said  contractor  pursuant  to  the  reijulrements 
of  saiu  street  improv^ent  act,  and  between 
the  date  of  the  said  receipt  thereof  and  the 
10th  day  of  August,  1915,  the  said  contractor 
made  the  demand  required  by  said  act  upon 
each  of  the  persons  assessed  for  the  amount 
of  their  respective  assessments ;  and,  having 
done  so,  the  said  contractors,  on  the  10th  day 
of  August.  1916,  redelivered  to  the  said  super- 
intendent of  streets  each  and  all  of  such  aa- 
sessm«its  and  warrants  with  its  return  as  to 
such  demand  duly  indorsed  thereon;  which 
said  return  was  thereupon  indorsed  by  said 
superintendent  of  streets  as  recorded  on 
said  August  10,  1915,  and  thereupon,  and  on 
said  August  10,  1915,  each  <^  said  assessments 
and  warrants  was  r^Iaced  by  him  in  said 
lock  book,  where  they  thereafter  remained. 
On  December  27,  1915,  a  number  of  the  per- 
sons whose  property  had  been  assessed  ac- 
cording to  mid  assessments,  filed  with  the 
clerk  of  the  board  of  trustees  of  said  dty 
th^r  objection,  in  writing,  thereto,  setting 
forth  as  the  ground  of  their  said  objections 
that  the  said  contractor  had  not  completed 
its  said  contracts  in  accordance  with  the 
plans  and  spedflcatlons  thereof.  Due  notice 
was  given  of  these  objections,  and  the  mat- 
ter of  the  hearing  thereon  was  fixed  for  the 
4th  day  of  December,  1917.  Only  three  mem- 
bers of  said  board  of  trustees  were  present 
at  the  hearing  upon  said  objections.  It  is 
alleged  by  the  p^tloner  her^,  and  is  not 
cotttroT«rted,  that  eadi  of  the  said  three 
members  of  said  board  so  conducting  and 
participating  tn  said  hearings  and  rendering 
their  and  eacb  of  th^r  decisions  upon  the 
same,  was  an  owner  or  was  Interested  in  one 
or  other  of  the  parcels  of  land  upon  whidi 
sudi  assessments  had  been  imposed  and  in 
rfflpect  to  which  said  objectlma  had  been 
filed  and  upon  which  objections  aaid  hearing 


had  beaU'  had.  It  waa  ah»  alleged,  and  not 
controverted,  that  the  attorney  for  the  said 
protestadts  waa  at  the  time  thereof  and  of 
the  hearings  thereon  a  law  partner  of  the 
dty  attorney  of  said  city,  who  was  then  di- 
rectly Interested  In  tha  outc<xue  of  such  hear- 
ings, and  was  thereby  biased  and  prejudiced 
against  the  said  contractor,  and  who  advised 
and  urged  the  said  board  of  trustees  to  sus- 
tain said  obJectlcHis.  At  the  time  of  such 
hearings  the  petitioner  herdu  objected  to  the 
said  mraabers  of  said  board  sitting  upon  the 
hearings  thereon  or  deciding  or  determining 
the  matter  of  said  protests  and  objected  to 
their  determination  thereof,  but  notwithstand- 
ing its  said  objection  the  said  board  of  trus- 
tees, and  the  said  members  thereof,  proceed- 
ed to  hear  and  to  determine  said  objections 
and  to  make  and  enter  the  order  of  said 
board  sustaining  the  same.  Notwithstanding 
said  determination  and  order  the  petitiesier 
her^n  has  demanded  of  the  superintendent 
of  streets  that  he  make  and  certify  to  the 
dty  treasurer  a  list  of  all  of  said  assess- 
mmts  which  ere  unpaid,  and  has  also  de- 
manded of  the  said  dty  treasurer  that  he 
thereup<m  make  out  and  deliver  to  the  pe- 
titioner bonds  representing  such  unpaid  as- 
sessments. Said  offidals  having  refused  to 
comply  with  these  demands,  this  proceeding 
has  been  Instituted  by  said  contractor,  the 
petitioner  herein. 

[1  ]  The  first  1^1  question  presoited  upon 
the  face  of  the  foregoing  proceedings  Is  the 
question  as  to  whether  or  not  there  was  m 
proper  or  sufficient  recordation  of  the  said 
assessments,  warrants,  and  diagrams,  above 
referred  to,  to  satisfy  the  requirements  of 
the  street  Improvement  act  The  provisions 
of  the  improvement  act  in  relation  to  such 
recordation  Is  found  in  section  23  thneof. 
which  reads.  In  part,  aa  ft)llows: 

"Said  warrant,  [diagram]  and  assessment,  to- 
gether with  tha  certificate,  if  any,  of  the  dty 
engineer  of  the  quantity  and  character  of  the 
work  done,  shall  be  recorded  in  the  office  of 
said  superintendent  of  streets.  •  •  •  When 
so  recorded  the  several  amounts  assessed  shall 
be  a  lien  upon  the  lands,  lots,  or  portions  of  lots 
assessed,  respectively,  tor  the  period  of  two 
years  from  tha  date  aald  teeoMag,  nnlea 
sooner  disdiargecl ;  and  from  and  after  the  date 
of  said  recording  of  any  warrant,  assessment 
and  certificate,  all  persons  shall  be  deemed  to 
have  notice  of  the  contoits  of  the  record  tbere> 
of." 

Tbo  said  street  linprovem^t  act,  In  section 
87  thereof,  further  j^vldes  as  follows: 

"The  snperintendent  at  streets  shall  ke^  a 

public  office  in  some  convenient  place  within  the 
municipality,  and  «nich  records  as  may  be  re- 
quired by  Uie  provisions  of  this  act.  The  rec- 
ords so  kept  and  signed  by  him,  shall  have  the 
same  force  and  effect  as  other  public  records, 
and  copies  therefrom  duly  certified,  may  be  uae<] 
in  evidence  with  the  same  efftet  as  the  originals. 
The  said  records  shall  during  alL  office  hoars. 
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be  open  to  the  fai^MCtioQ  ef  any  pencn  vbhhiK 
to  examine  tbem,  free  of  diarge." 

There  Is  also  contained  In  section  26  of 
Bald  Improvement  act  the  following  provi- 
sion: 

"Tlifl  owners,  whether  named  In  the  assees- 
nent  or  not,  the  contractor,  or  his  assigns,  and 
all  other  persons  directly  interested  hi  any  work 
done  under  this  act,  or  In  tlie  assessment,  feeling 
aggrieved  by  any  act  or  determinatioQ  oC  the 
saperintendent  of  streets  in  relation  thereto,  or 
who  claim  that  the  work  has  Dot  been  perform- 
ed according  to  the  contract  In  a  good  and  snb- 
stantial  manner,  or  baring  or  making  any  oh- 
Jection  to  the  correctness  m  legality  of  the  as- 
Kssment  or  other  act,  determlnat4on,  or  pro- 
ceedings of  the  superintendent  of  streets,  diall, 
within  thirty  days  after  tiw  data  of  the  war- 
raot,  appeal  to  the  dty  oooncU,  as  provided  in 
this  section,  by  briefly  stating  their  objectioDs  in 
writing,  and  filing  the  laffle  with  the  clerii  of 
■Sid  city  oonncU." 

The  last  abOTe  quoted  provision  of  Che  said 
street  Improronent  act  is  the  one  which 
gives  point  to  the  petitioner's  contention  that 
the  acts  of  the  said  superintendent  of  streets, 
done  as  above  stated,  in  relation  to  the  re- 
cordation of  the  sAld  assessments,  warrants, 
and  -diagrams,  constituted  and  completed  the 
recordaUcm  thereof  In  compliance  with  the 
provisions  of  said  act,  and  hence  that  the 
Bald  appeals  and  protests  of  the  property 
owners  affected  by  said  assessments,  not  hav- 
ing been  filed  within  SO  days  after  the  dates 
of  tbe  recordation  of  said  warrants,  were  In- 
effectual for  any  purpose,  and  that  the  said 
board  of  trustees  had,  therefore,  no  Jurisdic- 
tion to  entertain,  hear,  or  determine  the 
same;  and  hence  said  appeals  and  protests 
being  too  late,  and  the  said  hearing  and  de- 
termination by  said  board  being  Illegal  and 
void,  the  petitioner  was  entitled  to  have  the 
demands  which  It  subsequently  made  upon 
the  defendants  herein  compiled  with,  and  up- 
on their  retosal  so  to  do  is  entitled  to  this 
writ.  On  the  other  hand,  if  It  should  be 
conduded  that  the  said  acts  of  tbe  said  su- 
perinte9id«it  of  streets  did  not  consUtnte  a 
premier  or  1^1  recordation  of  said  assess- 
ments, warrants,  and  diagrums  as  required 
by  the  terms  of  said  act,  these  documoits 
have  never  been  recorded  at  all,  and  hence 
the  demand  upon  the  property  owners  for  the 
payment  of  their  assessments  was  never  le- 
gally made ;  and  hence,  also,  the  time  within 
which  said  property  owners  might  make  and 
file  their  appeals  and  protests  has  never  com- 
menced to  mn ;  and  hence,  of  course,  the  po- 
tltloner  is  not  entitled  to  this  writ.  It  Is 
conceded  Hiat  the  time  within  whldi  proper- 
ty owners  affected  by  assessments  made  and 
warrants  Issued  under  the  terms  of  the  said 
street  improvement  act  may  make  their  ap- 
peals and  protests  to  the  board  of  trustees  of 
the  dty  begins  to  run  from  the  date  of  the 
due  recordation  of  said  warrants,  and  that 
fnwi  aod  after  tbo  date  of  aald  recording  of 


said  warrants  all  persons  ihall  be  deemed 
to  have  notice  of  the  ccmtenta  of  the  recMXl 
thereof.  Sections  23  and  26,  supra ;  Cotton 
V.  WatsoD,  134  Oal.  422,  66  Pac.  490.  It  is 
clear  that  the  vital  and  in  fact  tbe  only  qtiea- 
tion  Involved  In  this  case  Is  tbe  question  as 
to  whether  the  aforesaid  acts  of  the  superin- 
tendent of  streets,  done  in  relation  to  the 
recordation  of  the  assessments,  warrants, 
and  diagrams  to  question,  amounted  to  a  due 
recordation  thereof,  within  the  proper  con- 
■tmctl<m  of  the  foregc^g  provisions  of  the 
street  improvement  act  of  1911. 

In  Oie  consideration  of  this  question  it 
may  be  noted  at  the  outset  that  while  the 
street  improvonent  act  of  1011  does  not  con- 
tain any  express  direction  as  to  how  the 
superintendent  of  streets  shall  proceed  to 
perform  his  duty  in  the  matter  of  the  recor- 
dation of  the  docoments  In  question,  it  does 
eoDtain  certain  dausee  which  impliedly 
pidnt  to  the  manner  in  which  this  duty  shall 
be  perfMmed.  Section  37  ot  the  act  above 
quoted  requires  the  superintendent  to  keep, 
in  a  public  office  at  some  convenient  place 
within  the  municipality,  "sndi  records  as 
may  be  required  by  the  provlsious  of  this 
act,"  and  that  such  records  "shall,  during  all 
offlce  hours,  be  opm  to  tbe  inmpwutitm  of 
any  person  wishing  to  examine  them,  free 
of  dharge^"  1%e  act  also,  in  section  23 
thereof,  makes  a  dlsttnctlon  between  the 
warrant  and  aaaeesment  and  certificate  and 
the  diagram,  in  that  as  to  the  first  three 
of  these  original  documents  th^  are  to  be 
"recorded,"  while  the  "diagram"  la  only  re- 
quired to  be  *Wed,"  which  would  go  to  in- 
dicate that  the  mere  filing  of  the  warrant, 
assessment,  and  certificate  would  not,  of  it- 
self, be  sufficient  to  constitute  a  recordation 
thereof.  This  section  of  the  act  also  provides 
Chat,  "after  said  warrant,  aasesament,  and 
certiflcate  are  recorded,  the  same  shall  be 
delivered  to  the  contractor  for  the  purpose 
of  making  tbe  demand  tar  the  payment  of 
the  assessmaits  in  aedordance  with  the  pro- 
visions of  13ie  following  section  of  the  act 
Section  25  of  t3ie  act  provides  that  the  war- 
rant 80  delivered  to  the  contractor  shall  be 
returned  to  the  superintendent  of  streets 
within  thirty  dajn  after  its  date,  with  a  re- 
turn indorsed  thereon  verified  by  the  con- 
tractor or  some  person  in  his  bdialf,  stating 
the  nature  and  diaracter  of  the  demand 
whldi  has  been  made  and  whether  any  ot  the 
Bssessmenta  remain  in  whole  or  in  part  un- 
paid ;  tbe  section  then  provides  that  "thne- 
upon  the  superintendent  of  streets  shall  re- 
cord the  return  so  made.  In  the  margin  of 
the  record  of  the  warrant  and  assessment." 
The  section  further  provides  that  the  super- 
intendent of  streets  "Is  authorized  *  •  • 
to  receive  the  amount  due  upon  any  assess- 
ment list  and  warrant  issued  by  him,  and 
give  a  good  and  soffldut  discharge  ttiere- 
tor."  FliiBlly.  the  section  ptovldw  that,  la 
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case  any  mrant  li  lost,  "oikhi  woat  of 
8ucb  loss  a  diq^cate  can  be  Iraued,"  etc. 

These  Tarlous  excerpts  from  the  sec- 
ttoDuB  fnm  tbe  street  Improrement  act  Im- 
mediately relAtlng  to  the  record  of  the  war- 
rant and  aasesnnait  point  cleariy  to  the 
ooncltulon  tiHat  the  recordation  of  tbeae  doc- 
uments must  be  made  in  the  usual  way  In 
which  other  official  documents  are  required  to 
be  recorded;  that  la  to  say,  by  coining  them 
at  l«igth  In  a  bo<A  of  records  to  be  knt  for 
such  purpose.  This  conclusion  becomes  the 
more  imperetlTe  by  particular  attwtlon  to  the 
nses  to  whldi  the  originals  of  these  docu- 
ments are  to  be  put  aftnrth^  due  recordation 
has  been  accomplished.  The  statute,  as  we 
have  seen,  prorides  that  "after  said  wurant, 
assessment  and  certlOcate  are  recorded  the 
same  shall  be  dellrered  to  the  contractor," 
and  shall  constitute  Us  authority  to  make 
demand  upon  the  property  ownezB  for  the 
payment  of  the  sums  due  therem.  The  con- 
tractor, or  his  agents,  may  retain  these  or- 
iginals tor  80  days  before  mMng  his  return 
thereof^  during  all  at  which  time  Oubj  are  of 
course,  out  of  the  possession  and  contnA  of 
the  street  superintendent,  who  would,  there- 
fore,  during  that  period  hare  no  record  what- 
ever in  his  office  of  their  contents  unless  he 
had  made  the  recorded  copies  of  them  after 
the  usual  manner  of  recording  such  <»iglnal 
documats  as  a  recorder  Is  not  to  retain. 
During  such  period,  also,  the  superintendent 
ct  streets,  unless  he  had  made  sndi  record 
etudes  of  this  documeut,  would  have  no  of- 
ficial data  upon  whidi  to  compute  the  amount 
due  upon  any  of  these  outstanding  warrants 
and  assessments  upon  which  paymoits  were 
sought  to  be  made,  nor  from  whldl  to  make 
a  duplicate  of  any  warrant  which  might 
hsTe  been  lost 

[2, 8]  These  ooDsiderattons  most  strongly 
argue.  In  favor  of  the,  contestiou  of  the  re- 
spondents herein,  that  until  the  warrant,  as- 
sessment, and  certificate  provided  for  In  the 
street  Improvement  act  have  been  duly  re- 
corded by  being  copied  In  a  book  of  records 
to  be  kept  by  the  street  superlnt^d^t  for 
such  purpose,  the  time  within  which  property 
owners  may  make  their  appeal  to  the  city 
council  does  not  begin  to  run,  nor  does  the 
lien  of  the  contractor  attadh.  This  oonten- 
ticHi  also  gains  considerable  support  from 
the  early  case  of  Himmelmau  v.  Danos,  35 
Cal.  441,  wherein  It  was  held  that  the  act  of 
a  street  superintendent  In  copying  an  assess- 
ment, warrant,  and  diagram  in  a  book  kept 
in  his  office  for  that  purpose,  but  without 
affixing  thereto  his  signature  and  certificate 
of  recordation,  did  not  suffice  to  create  a  lien 
upon  the  property  affected  thereby. 

In  answer  to  this  contention  the  petitioner 
places  bis  reliance,  first,  upon  section  1170 
of  the  Civil  Code,  whldi  reads  as  follows: 

*'An  instnmant  Is  dessMd  to  be  reoordad 
when,  beinff  duly  a«kiiowl«df«d  or  prored  and 
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oertlfied.  It  Is  deposHsd  hi  the  teeorder's  oHloe, 
witii  the  proper  tdBeer,  for  ztoscd." 

This  section  of  the  C^vU  Code  has  direct 
reference  cHily  to  the  recordation  of  transfers 
of  property  and  like  Instruments  by  official 
recorders,  and  can  only  Inferentlally  have 
a  bearing  upon  the  present  controversy ;  but, 
even  so,  it  Is  to  be  read  ta  connection  with 
the  proTlslons  of  section  1213  of  the  ClvU 
Code  In  order  to  determine  its  effect  as  af- 
fording constructive  notice  of  the  contents 
of  the  Instrument  This  court  in  the  case  of 
Oady  T.  Purser,  131  Cal.  552.  63  Pac.  844,  82 
Am.  St  Bep.  801,  had  occasion  to  construe 
both  of  these  sections  of  the  Civil  Code  to- 
gether, and  it  was  there  held  that,  in  order 
that  constructiTe  notice  of  instruments  r^ 
quired  to  be  recorded  might  be  given  to  sub- 
sequent purchasers  or  mortgagees,  the  Legis- 
lature must  have  intended  something  In  addi- 
tion to  depositing  the  Instrument  in  the  re- 
corder's office  for  record,  and  that  the  pro- 
visions of  these  sections  of  the  Civil  Code 
are  not  satisfied  until  the  Instrument  has 
been  recorded  by  being  transcribed  in  a  prt^ 
er  book.  When  so  transcribed  and  certified, 
it  operates  to  give  constructive  notice  of  Its 
contents,  by  ration  to  the  date  of  Its  filing 
for  record,  and  thus  these  two  sections  of 
the  Civil  Code  are  to  be  harmoolKed.  It  will 
be  seen,  however,  that  this  conclusion  affords 
no  consolation  to  the  petitioner  In  the  instant 
case.  The  petitioner  further  contends  that 
the  case  of  Bentley  r.  Hurlbart  153  Cat 
796,  96  Pac.  890,  is  authority  for  its  Insis- 
tence that  Its  lien  attached,  and  the  time  for 
property  owners  to  file  thdlr  appeal  before 
the  city  council  began  to  run  from  the  filing 
for  record  of  the  warrants  and  assessments 
In  question,  even  though  the  same  were  not 
recorded  by  him  by  copying  In  a  book,  and 
even  though  the  originals  were  removed  from 
his  office  for  the  purpose  of  making  the  stat- 
utory douand.  In  that  case,  however,  the 
question  involved  was  the  sufficiency  of  the 
filing  for  record  of  a  jtot  or  map  oC  a  subdi- 
vision. The  statute  did  not  require  that,  in 
the  case  of  such  maps  or  plats^  they  should 
be  copied  in  a  boc^  but  merely  required  that 
the  original  map  or  plat  be  filed  with  the  re> 
oorder  and  be  by  him  posted  In  a  book  of 
maps.  The  court  in  that  case  held  that  the 
act  ot  filing  was  suffldeot  as  applied  to  that 
class  of  documents  to  CMstltate  a  due  re- 
oordatlon  thereof,  and  hence  that  Its  subs»- 
qumt  withdravral  tor  some  tonporaiy  pni^ 
pose  did  not  destroy  the  ctmsnmmated  ^ect 
of  its  recordation  1^  that  means.  The  di» 
tlnctltm  betweoi  that  case  and  the  case  at 
bar  is  obvious.  The  case  ot  Bwnaid  Ca 
Los  Angeles,  18  GaL  App.  826,  124  Pa&  88; 
Is  also  dted  and  r^ed  upon  by  the  p^tlon- 
er ;  but  that  case  also  retorred  to  the  record- 
ation of  a  diagram,  and  Is  thus  dlsttngnlsh- 
able  from  the  case  at  bar.  The  oondusloo 
vfUOx  wa  have  therefore  arrived  at  is  (hat 


Digitized  by  Google 


KKEZTSKB  T.  SOITTQEBy  VAOmo  00. 


the  acts  of  ttie  raperlnteiklesit  of  itrerts  In 
the  Uutant  caa^  la  relatloa  to  tbe  recording 
of  the  warrant  and  aasesamrata  In  anes- 
tlon,  did  not  amount  to  a  doe  reondation 
thereof  so  aa  to  let  In  motion  time  wltb- 
In  which  tbe  respondenta  herein,  as  property 
owners  afEected  hy  audi  asaeBBnienta,  might 
make  thdr  appeal  to  the  clt7  council.  This 
being  so,  they  were  not  too  late  In  making 
sach  appeal*  and  hence  the  city  council  had 
Jarlsdlctlon  to  hear  and  determine  the  same. 

It  Is  not  neceeaary  to  consider,  In  this  de- 
cUlon,  the  qnestlon  dlscuased  at  length  In  the 
brie&  of  counsel  her^  as  to  tbe  propriety  or 
validity  oC  the  action  of  tbe  members  of  tbe 
city  cooncll  In  undertaking  to  bear,  and  de- 
tomine  said  aKkeal8>  alace  that  subject  la 
folly  (Uacuaeed  and  determined  adversely  to 
the  petitioner's  contention  In  the  case  of  Fed- 
eral Construction  Co.  t.  Curd  et  al.,  I*  A- 
^o.  ST27,  177  Pac.  469,  decided  this  day,  and 
to  which  reference  la  made  tot  our  conclu- 
Bioos  thereon. 
Tbe  writ  is  denied. 

We  concur:  A270ELL(rrn,  a  J. ;  SLOSS. 
J.;  WILBUB,  J.;  LaBZGAN,  3, 


EREITZER  T.  80IITHBRN  PAGITIO  OO. 
(OlT.  189a) 

(District  Oonrt  of  Appeal.  Third  District.  Osll- 
fivaia.  Not.  16, 1918.  BebeariiiK  Denied 
hr  Buprema  Ooort  Jaa.  IS,  191ft) 

1.  Death  <aB58(l)-j^MUMifTiON— Ochithibu- 

TOBT  NIOUOBHOE. 

Wbere  a  night  watchman  on  a  mllioad 
bridge  was  found  dead  in  a  sitting  position  be- 
side a  water  bairel,  held  that  it  could  not  be 
presumed  that  he  went  to  sleep  and  was  struck 
^  b;  a  passing  train,  in  yiew  of  Code  Civ.  Proc 
f  106S,  aubd.  4,  as  bo  prssnmption  that  a  per* 
•on  takes  ordinary  care  for  his  own  concern*. 

2.  HAam  aud  Sbbtahx  «=>286(14)— Irjtt- 
au8  TO  ScRTAiir— JuBx  QuKsmon. 

Whetiter  a  railroad  company  engaged  in  in- 
tnatate  commerce  was  negligent  In  failing  to 
proride  a  safe  place  of  work  for  a  night  watch- 
man on  Its  bridge,  who  waa  killed  a  paa^ig 
train,  MM,  under  tbe  evidence,  for  tbe  jury. 

8.  MASm  AND  SBBTAirr  43»289(2S)  —  Inn;- 

anSB  TO  SnVAMT-aUBT  QmBBTIMI. 

Wbetiter  a  nl^t  watdiinan  on  a  railroad 
bridge  itf  an  farterstnte  carrier  was  gollty  <a 
cross  n^JigoKe  in  falling  to  sd«A  a  place 
wUch  was  designed  as  a  retoge  for  persons  <m 
tb«  bridge  when  a  train  was  passing,  and  wheth- 
ff,  wben  placing  himself  in  the  position  selected, 
he  tailed  to  take  ordbar?  precaattons,  M4, 
nnder  the  evidence,  for  the  jury. 


4.  NiouanroB  4b>136(9)— nrnmci— Just 

Quunoir. 

Tbe  rule  Is  that  negligence  is  a  question  of 
fact  for  the  Jury,  even  vphen  there  is  no  conflict 
in  the  evidence,  it  different  condasions  upon  the 
snbject  can  be  rationally  drawn  from  tide  erl- 
deoce. 

6.  Mastbb  and  Sbbvant  ^26S(4>-X>KRiraEa 

— BUHDEN  OF  PBOOT. 
Tbe  burden  of  establlsbing  the  defense  of 
assumption  of  risk,  in  an  action  under  the  Fed- 
eral Employen^  Liability  Act  (U.  S.  Oomp.  St: 
il  86CT-8666),  Is  upon  the  master. 

ft.  MAaXES  AifD  Sebvaut  «ss>2M(1>— AsauMP- 
noH  01*  RmK. 
In  an  actioD  for  death  under  Federal  Bnh> 
ployem'  Liability  Act  (D.  S.  Comp.  St.  H  8657- 
8666),  Qiat  a  aemnt  has  the  right  to  aa- 
sume  that  the  master  haa  used  due  diligence  to 
provide  suitable  appliances,  and  be  does  not 
assume  the  risk  of  the  employer's  negligfflace  in 
performing  sadi  duties,  except  where  tiie  defect 
is  known,  or  la  so  patent  as  to  be  readily  ob- 
ssmAlfc 

7.  ICAsm  AHD  Skrvaut  «=a2BS(lS^—Aaevup' 
Tioir  OF  Risk— JuBT  Qttxstion. 

Whether  a  night  watchman  on  a  railroad 
bridge  trestle  used  in  Interstate  commerce  as- 
sumed the  risk  attendant  upon  tbe  performance 
of  his  work  for  the  reason  tiiat  the  fiiUure  of 
the  company  to  provide  a  suitable  place  for  him 
to  avoid  passing  trains  was  obvlooa  Aeld,  nndar 
the  evidence,  for  tJie  Jury. 

&  Tbial  4s»142-^imT  QuumOR— {tPECDU- 

TivB  VrawOT. 
While  a  Jury  onght  not  to  be  permitted  to 
speculative,  in  the  sense  of  guess  between  causes 
when  no  reasonable  explanation  of  injury  can 
be  found  in  the  testimony,  yet,  In  the  absence 
of  direct  testimony,  the  simple  suggestion  of 
theories  by  defendant  does  not  reduce  tbe  Jury 
to  mere  speculation,  and  disQualify  It  from  deter^ 
mining  tbe  cause  of  an  iujoiy  complained  o& 

9.  DiATB  «=>99(4)— BxoCaaiTB  Daicaqbs. 

An  award  of  $7,S00,  to  be  apportioned  be- 
tween a  widow  and  minor  children  of  defend- 
ant's deceased  employ^,  engaged  in  interstate 
commerce,  who  had  a  probable  earning  capacity 
of  9800  for  17.4  years,  held  not  excessive,  on 
the  tiieory  tliat  it  assumed  that  tbe  deceased 
would  devote  his  oitira  earnings  to  tlw  support 
of  bis  family. 

Appeal  from  S^erior  Ooort,  Stanlslana 
County;  W.  H.  Langdon,  Jadf&, 

Action  by  Boae  Kreltzer,  as  administratrix 
of  tbe  eatate  of  Andrew  Kreltzer,  deceased 
against  the  Southern  Padflc  Company.  From 
a  Judgment  for  jAalntUC,  and  an  order*  deny- 
ing new  trial,  defendant  appeals.  Affirmed. 

F.  H.  Gould  and  W.  a  FlbA,  both  of  San 
Frandaoo,  Bl  H.  Zlon,  of  Modesto,  and  Ar* 
tbur  LerlDsky,  of  StoAton,  for  ai^)eUant 

Griffin,  Carlaon  ft  Boone,  of  Modesto,  tat 
Kspondant. 


^ftVor  ethw  easas  ses  sasu  lopie  and  KBY-HUUBBB  la  aU  Xsr-NoBBborsd  IMgasts  and  ladsiss 
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CHIPMAN,  P.  J.  Fhdnturv  decedent  was 
employed  by  tlie  d^endant,  on  or  albont  Jan* 
nary  S,  1916,  as  nl^t  watdunan  to  guard  or 
watch  tbe  brides  or  trestle  belonging  to  de- 
fendant, crossing  the  Tnolumne  river  at  a 
pt^t  atwut  1  mile  south  of  the  station  ,at 
the  dty  of  Modesto.  He  had  discharged  his 
duties  as  watchman  for  four  or  five  days 
when,  as  Is  alleged  In  the  first  amended  com- 
plaint, on  January  11,  1916,  between  the 
hours  of  6  pw  m.  and  12  o'clodc  midnight  (HC 
sold  day,  and  while  In  tbe  performance  of 
his  duties  as  such  night  watdiman  at  said 
railroad  bridge,  he  "was  stmek  upon  the  head 
and  body  by  (me  of  the  cars  Of  a  freight  train 
whldi  was  crossing  said  railroad  tKldge" 
while  traveling  In  a  southerly  direction,  and 
was  killed ;  that  said  railroad  bridge  "was 
and  now  is  unsafe  for  any  person  to  walk 
upon  or  trard  over,  due  to  the  n^llgence  of 
said  defendant,"  because  of  the  manner  In 
whldi  It  is  constructed,  describing  It;  that 
thoe  was  and  Is  no  itace  on  said  bridge 
where  deceased  "could  stand  and  remain  at 
the  same  time  that  a  train  was  crossing  said 
bridge" ;  that  the  only  places  'in  the  nature 
of  safety  stations"  were  certain  platforms 
about  25  yards  apart,  "upon  which  a  person 
could  step  from  said  bridge  prop^* ;  that  bar- 
r^s  filled  with  water  were  placed  on  these 
platforms,  and  "occiqtled  most  of  the  room  or 
space  upon  eadi  of  said  platforms";  that  the 
spaces  between  said  barrels  and  trains  or 
cars  passing  over  said  bridge  "were  of  such 
a  narrow  width  that  it  was  impossible  for  the 
said  deceased,  at  the  time  he  was  so  struck  by 
said  car  of  said  freight  train,  or  at  any  oth- 
er tlme^  to  remain  on  said  platform  while  a 
train  was  passing" ;  that  deceased  was  killed 
by  said  freight  train  while  on  the  second  one 
of  said  platforms  from  the  northern  end  of 
said  bridge;  diat  deceased  had  no  notice  or 
warning  of  the  said  approaching  extra 
freight  train;  that  at  the  time  deceased  was 
killed  the  defendant  was  engaged  in  Inter- 
state commerce,  and  deceased  was  employed 
in  eiKh  commerce,  and  claims  tbe  benefit  of 
the  act  of  Cougrew  approved  April  22,  1906, 
and  acts  amendabwy  thereof,  relatii^  to  the 
Uabtlitr  of  common  carriers;  that  In  the 
course  of  his  duties  it  became  necessary,  and 
he  was  so  Instructed  by  defendant,  to  go  upon 
said  bridge  and  to  walk  upim  Ote  top  ot  said 
bridge  for  its  oitlre  loigth. 

The  answer  Is  a  epeci&c  denial  of  the  aver- 
ments of  the  complaint,  and  alleges  that  the 
death  of  deceased  "was  caused  solely  by  and 
through  a  risk  assfimed  by  him  In  the  course 
of  his'  employment,"  and,  furthermore,  that 
his  death  "was  caused  by  his  own  careless- 
ness and  negligmce  In  telling  to  observe  the 
aivroac^  of  defendant's  train  while  said 
train  was  upon  the  bridge  referred  to  in 
plalntUTs  oom|Jaint  herein." 

The  cause  was  tried  by  the  court  with  a: 
lury,  and  a  vetdict  was  awarded  as  follows: 


For  tbe  plalntUt  In  tiie  sum  of  $7,500  appor* 
tloned  as  follows:  To  the  widow,  age  02 
years,  fS.'RiO;  to  the  diild  ^len,  age  16 
years,  $^.30;  to  the  dilld  BCary,  age  14 
years,  $4S4JtO;  to  the  child  COara,  age  7 
years,-  |1,2S0.B0^  and  to  the  child  William,  age 
5  years,  11,818.20.  Ju^ment  was  acoordli^y 
entered.  Defendant  appeals  fran  tbe  Jodg* 
ment  and  from  the  cwder  d«iying  its  motl«i 
for  a  new  trial. 

Witness  Gobum  held  the  position  of  track 
foreman  on  ocmstructUm  work  for  defendant, 
and  was  foreman  on  the  section  Including 
Modesto  and  the  bridge  or  trestle  where  the 
accident  occurred.   He  testified: 

"At  the  time  that  I  arranged  with  decedent 
to  go  to  work  for  the  railroad  company  I  went 
over  to  his  hoose  I  think,  to  see  him.  I  told 
Urn  I  wanted  to  hire  a  man  to  iwoteet  the 
bridge  and  I  wanted  to  put  a  watchman  on 
there  Bt  nlg^ht;  that  we  had  found  dynamite 
underneath  it,  and  that  I  wanted  to  put  a  white 
man  there  that  I  could  depend  upon.  I  told 
him  the  wages  would  be  $2  a  night,  and  that 
he  would  have  to  work  ^m  6  to  6.  I  told 
him  to  use  no  arms,  in  case  he  met  with  some 
accident  down  there  not  use  any  arms.  He  said, 
'All  right;  I  will  do  it'  I  never  saw  him 
down  there  at  work." 

No  other  or  further  instructions  were  given 
deceased.  ,  He  had  worked  for  other  railroad 
companies,  and  had  previously  worked  fOr  de- 
fendant company  on  that  section.  "d<dng  ordi- 
nary track  repairing,  putting  in  new  swltdwa 
and  changing  rails,  and  one  thing  and  an- 
other like  that,  and  changing  ties."  He  had 
been  employed  by  defendant  on  that  section 
for  several  mcmths.  in  1916,  and  In  the  course 
of  his  employment  crosifed  this  bridge  two  or 
three  times  a  week  on  a  hand  car. 

He  was  an  active  man,  quick  In  his  move- 
ments, in  good  health,  and  possessing  all  his 
faculties.  He  was  about  5  feet  4%  Inches  in 
height  and  weighed  about  140  pounds.  He 
went  to  his  work  on  tbe  night  of  January  11, 
1916,  as  usual,  and  appellant  claims  he  was 
last  seen  alive  about  7  o'clock.  Witness  * 
Dodd,  watchman  on  the  county  bridge  which 
crosses  the  Tuolumne  river  about  60  feet 
from  the  railroad  bridge,  testified  that  from 
his  house  he  had  a  clear  view  of  the  railroad 
bridge.   He  tesHfled: 

"I  remember  an  occasion  when  some  one  pur- 
ported to  have  fonnd  dynamite  ondemeaUi  the 
railrrad  bridge.  After  that,  there  was  a  night 
watch  there.  I  saw  him  upon  the  bridge  in  the 
nliht.  I  remnnber  tiie  oceasion  whM  tiia  body 
of  Mr.  Ereititr  was  ftmnd.  I  wnt  oat  to  eee 
tbe  body  w)  the  bridge,  and  hdped  get  the  body 
out.  Tbe  ai^t  before  that,  I  saw  a  person  with 
a  laatem  upiHi  the  bridge  between  8  and  0 
o'clock.  Uy  usual  hour  of  retiring  is  from  half 
past  8  to  9  o'clock,  wmetimes  a  Uttle  bit  after, 
owing  to  what  I  have  got  to  do.  Just  before  I 
retired,  I  came  out  and  looked  aronnd  and  went 
back  to  bed.  I  saw  a  man  upon  tbe  railroad 
bridge  witb  a  lantam.  This  was  the  night  be- 
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Am  I  nw  the  body.  I  ■»  tbi»  man  wlA  tha 
lintem  Just  before  I  got  read;  to' go  to  bed. 
The  man  vlth  the  lantern  was  about  200  feet 
from  me,  goini  aonth." 

It  appeared  that  the  trains  passing  tbrougb 
Modesto,  Bouth-bonnd,  were:  Passenger  train 
50,  which  arrived  at  8:37  p.  m.  and  departed 
at  8:41  p.  m. ;  the  next  was  Uie  second  sec- 
tion of  No.  50,  which  arrived  at  8:47  and  de- 
parted at  8:40  p.  m.  The  next  train  south- 
boand  whitdi  passed  the  stattou  waa  an  extra 
engine,  2435,  wlthont  stopping,  at  9:03  p.  m. 
The  trains  passing  south  after  midnight 
were:  One  arriving  at  8:80  and  departing  at 
3:50;  the  next  was  an  extra,  1656,  going 
soath,  which  arrived  at  6:30  and  departed  at 
6:50 ;  the  next  was  an  extra,  1801,  going  sonth, 
arrived  at  6:30  and  departed  at  7:40.  It  was 
testified  that  it  was  not  unusual  that  extra 
trains  passed  In  the  night,  "it  Is  an  everyday 
OGcarrence." 

Witness  Wood,  coroner  and  public  adminis- 
trator for  Stanlslans  county,  arrived  at  the 
scene  of  the  accident  between  7  and  8  o'clock 
the  morning  following  the  deatb  of  deceased. 
He  testified: 

"I  saw  Mr.  Ereltzer's  body  on  the  railroad 
bridge,  at  the  end  toward  Modesto,  on  the  left- 
hand  side  or  east  side  of  the  bridge,  the  up-river 
side.  The  body  was  between  tbe  end  of  the 
timber  and  a  water  barrel.  It  was  between  200 
and  300  feet  from  tbe  west  (north)  end  of  tbe 
bridge,  and  wedged  in  between  the  cad  of  the 
tfioberB  that  projected  out  under  the  track  and 
the  water  barrel  that  was  resting  on  the  ex- 
treme eod  of  tbe  timber,  wedged  In  between  the 
end  of  this  timber  and  the  water  barrd.  It  was 
sitting  In  a  crouched  portion,  his  feet  drawn 
up  under  Mm  and  Mb  head  was  leaning  to  the — 
toward  the  south,  toward  the  river;  that  Is, 
toward  13x9  south.  I  took  the  body  out  and 
to(A  it  to  my  place  of  businesi.  I  fonnd  marks 
or  bruises  on  die  ti(^t>hand  side  of  the  head. 
Hm  bruises  were  near  the  ttvot,  but  on  the 
rightJiaad  ride.  There  were  no  other  mArks 
upon  the  body.  There  was  nothing  on  his  per- 
■00  eicept  a  pipe  and  something  of  those  things. 
Oa  the  ground  underneath  there  was  a  great 
deal  of  blood,  also  a  lantern  and  his  hat  These 
were  lying  directly  nnd»  him,  on  tbe  ground 
below.  A  lunch  p^  was  found.  The  lunch  was 
Dot  eaten.  I  think  Mr.  Davis,  the  sheiifC,  found 
it  Bis  back  was  up  uainst  the  barrel,  his 
head  tuned  toward  the  south.  He  was  hit  upon 
the  ri^b-hand  side  of  the  head.  The  distance 
between  the  barrel  and  the  end  of  tbe  timbers 
that  were  against  his  breast  was  aboat  16  or  17 
inebes.  The  tie  was  against  his  breast  and  the 
barrel  against  his  back.  He  was  touching  both 
barrel  and  tie,  so  dose  that  we  had  to  shove  the 
barrel  (rft  in  order  to  remove  his  body  from  be- 
tween the  tie  and  tiie  barrel.  The  barrel  was 
not  attached  to  the  timber.  It  was  full  of  water, 
and  with  some  effort  we  succeeded  in  shoving 
it  off  onto  tbe  ground.  •  •  •  His  face  was 
fadng  tbe  railroad  ties  and  tbe  rails.  When  I 
took  the  body  out,  he  waa  dressed  heavy.  It 
«aa  cold  as  tbe  present  weather,  except  it  waa 
tosgy  weather.  He  had  on  winter  underwear, 
ordinary  shirt  and  coat  and  heavy  storm  coat 
aadvest" 


mtneBB  Davla,  sheriff  of  tlie  eonnty,  belped 

to  remove  the  body.  He  testified  that: 

The  body  waa  about  2C0  or  800  feet  from  the 
Modesto  end  of  tha  hridgew  "Hia  head  waa  lead- 
ing to  the  Bontib,  and  Ma  face  toward  the  rail- 
road track;  Ms  back  was  wedged  In  betwe^i  the 
barrel  and  the  timbers,  In  a  squatting  position. 
We  bad  considerable  trouble  getting  him  out." 

The  bridge  structure  consists  of  a  steel 
bridge  vrofter  crossing  tlie  Tuolumne  river 
for  about  160  feet  at  the  aoutb  aid  and  a 
trestle  thence  northerly  for  about  a  quarter 
of  a  mile,  the  roadbed  b^ng  about  28  feet 
above  the  river  bottom  land.  The  structure 
Is  graphically  shown  by  a  sketch  attached  to 
appellant's  brief,  wUch  appears  to  illustrate 
correctly  the  situation  at  the  location  of  the 
accident  and  the  general  ccnstructlon  of  the 
trestle.  Figure  I  is  a  cross-section  of  the 
treatle  at  the  cap  where  deceased  hia 
death,  showing  the  barrel,  "a";  the  end  of 
the  cap  wlthont  any  barrel,  "b" ;  the  location 
of  the  lowest  step  of  a  locomotive  with  rela- 
tion to  the  bridge  ties,  "c."  The  plan  of  con- 
struction is  given  by  witness  Coburn,  fore- 
man of  def aidant's  construction  work: 

"First  pll«a  were  driven,  four  In  number  la 
oich  set  The  sets  were  16  feet  apart,  center 
to  center.  Eadi  set  was  driven  in  crosswise  of 
die  track.  Across  the  top  of  each  set  of  piles 
was  placed  a  timber  12  inches  by  14  inches  in 
diameter  and  12  feet  in  length.  On  top  4)f  this 
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cap  were  placed  dx  ■triogen,  fhm  nnder  eadi 
rail.  These  strlngen  are  8  inches  in  thidmeea^ 
16%  Inches  Tertical,  and  are  about  80  feet  in 
length  and  ran  paralld  with  the  track.  The 
distance  from  the  outer  end  of  the  cap  to  the 
outer  side  of  the  outer  stringer  is  2  feet  and  2 
inches  on  each  end.  On  top  of  these  stringers 
are  placed  tim  8  inchea  horiaontal  hj  6  Indies 
vertleal.  and  8  feet  in  length,  and  placed  4  inches 
apart.  On  top  of  ties  are  placed  the  steel 
rails,  which  are  4  feet  6H  Indies  apart,  and 
midway  between  the  rail  and  the  outer  end  of 
the  tie  is  the  guard  rail,  a  small  timber  8  inchea 
horizontal  by  6  Inches  vertical,  running  parallel 
to  the  rail  and  mortised  into  the  tie  about  1 
inch.  Upon  the  end  ot  ererj  tenth  cap,  on  each 
side  of  the  trestle,  Is  m  nnall  platfbrm,  and  on 
this  platform  ts  placed  a  barrel  filled  -with  water 
for  nse  in  case  <^  fire.  Betwcoi  tiie  barrel  and 
the  Old  of  the  t}es  ia  a  space  ot  16  or  17  inches. 
The  platform  upon  whidh  the  barrel  is  placed 
is  just  large  enough  to  set  the  barrel  on.  Aboat 
150  feet  of  the  extreme  southern  end,  where  the 
bridge  crossed  the  riw,  was  made  ot  ateel  and 
bad  no  barrehk" 

The  evidence  was  that  the  constrnctlon  of 
thifl  trestle  was  In  oeoordance  with  ttie  idans 
prevailing  fhronshont  the  Southern  Fadflc 
System.  The  contention  of  idalnttfl  Is  that 
the  defendant  was  n^ligent  in  fiUling  to 
provide  a  aafe  place  for  the  decedent  to  take 
refuge  from  paaaing  trains.  In  other  respects 
we  do  not  understand  that  then  Is  objection 
urged  to  the  general  etmitructlon  of  file 
bridge.  So  far  as  the  xmUie  is  concerned 
there  was  no  obllgaticm  upon  the  railroad 
company  to  provide  safety  stations.  There 
was,  however,  a  duty  to  make  such  provision 
fbr  Its  employte,  and  Its  contention  Is  that 
the  ends  of  these  caps,  oocnrrlng  on  both 
sides  of  the  track  evwy  15  feet,  famished 
such  places  of  safety.  Witness  Burgess,  su- 
pervisor of  bridges  and  buildings  for  the  de- 
fendant corporation,  testified: 

"I  am  familiar  with  the  methods  employed  by 
railroad  meu  In  getting  out  of  the  way  on 
bridges  of  this  kind  when  trains  are  passing. 
They  simply  get  down  on  the  cap,  and  sit  there 
until  the  train  passes,  steadying  tbemaetves  with 
a  hand  tm  tb»  guard  tlmben  at  Hie  wd  of  the 
tie.  That  position  involves  no  danger  for  a 
railroad  man  or  for  any  man  of  ordinary  activity 
with  his  faculties.  A  man  can  remove  himself 
from  the  surface  of  the  bridge,  sudi  as  this,  and 
seat  himself  on  the  tie  as  I  have  anggeeted  in 
not  over  10  seconds,  I  should  Judge.  I  have 
done  this,  and  that  is  the  way  that  I  in  my  prac- 
tice as  a  railroad  man  adopt  of  rsmovlag  taytM 
from  the  platform  of  a  bridge  to  a  idaea  «( 
safety  when  trains  are  passing,  and  tkit  is  the 
ordinary  way  that  railroad  men  in  this  section  of 
the  Southern  Pacific  take  care  of  themselves 
when  trains  are  passing  on  long  bridges  of  this 
character.  The  ties  are  4  inches  apart,  and  the 
top  of  the  tie  ia  8  Inches.  There  is  no  difficulty 
in  walking  at  an  ordinary  rate  of  speed  over 
these  ties.  Tb6  practice  ot  placing  a  barrel 
npim  a  cap  Is  for  fife  pcotection.  I  never  ot»- 
served  any  man  nnder  my  saperrision  while 
wwUng  on  these  bridges  attempt  to  take  refnge 
whan  a  passing  train  cssm  aleug  on  a  i^attonn 


en  irtilA  tihe  barvd  Is  dinatad.   X  never  at> 

tempted  It** 

He  testified  that: 

The  distance  from  the  end  of  the  tie  to  the 
end  of  the  cap  is  a  foot  and  a  half.  "I  would 
not  want  to  stand  there,  to  stand  up.  I  would 
not  call  that  a  safety  station  In  that  position; 
not  standing  np.** 

The  distance  from  tfie  top  of  the  cap  to  the 
st^  of  a  locomotive  (see  flgnre  I)  is  4  feet, 
showing  that  in  a  ritting  positiMi  a  man 
would  be  safe.  The  witness,  Cobnro  testified: 

"Whenever  the  train  enaes  along,  these  caps 
are  located  about  16  feat  apart,  and  we  would 
scatter  out  and  get  on  top  of  die  caps  that  would 
be  underneath  the  track  like,  sat  on  there  while 
the  train  was  passing  over.  I  never  had  but 
one  man  that  could  not  get  down  on  the  caps. 
No  one  ever  made  any  objection  to  the  method 
of  getting  down.  •  *  •  That  method  of  es- 
caping from  pasaing  trains  has  been  in  use  ever 
since  my  knowledge,  that  is  for  30  years,  and 
all  that  time  It  has  been  a  safe  method  tat  e» 
caping  trains.** 

He  was  asked  whether  the  railroad  meu 
took  refuge  at  any  time  between  the  barrels 
on  the  caps,  and  answmd: 

"No,  dr.  Neither  myself  or  the  other  men 
employed  In  fixing  the  track  would  go  for  eafetr 
upon  these  places  where  the  baneb  were  when 
the  trains  were  paaaing.  There  is  some  room 
there,  but  yon  take  chances  in  getting  there. 
The  apace  was  too  narrow.  I  know,  however, 
that  a  man  the  size  of  the  decedent  could,  if  be 
had  sat  upon  the  cap  where  the  barrel  sat,  with 
his  legs  hanging  down,  escape  any  possible  in- 
jury from  tbe  car  if  be  had  kept  his  head  in 
the  proper  place.  I  say  that  because  when  he 
gets  down  on  the  eapk  he  is  bdow  the  top  of  th« 
rail  if  be  stoops  his  head  down  a  Uttle  bib" 

Speaking  ot  this  as  a  plaoa  at  safety,  he 

testified: 

"A  man  oonld  get  in  between  on  the  statltMi 
where  the  barrels  were,  and  if  he  got  down,  he 
would  be  perfectly  safe  if  a  train  went  over.  He 
would  have  to  be  a  small  man,  understand;  I 
don't  mean  a  great  big  men.  I  mean  a  small 
one,  and  get  his  head  down  in  order  to  get  ia  the 
dear.-  I  wouldn't  like  to  get  in  thaie  unless  1 
had  my  head  down.** 

As  before  dunrn,  the  decedent  was  a  snail 
man.  Witness  Burgess,  on  crosa-examlnathm 
testified  that  since  the  accident  they  had 
raised  the  platform  evai  with  Uie  ties  and 
extended  it  so  that  the  barrels  ate  now  3 
feet  from  the  end  of  the  ties.  They  wera 
formerly  U  incbes  tnm  the  end  of  the  tte*. 
He  testified: 

"The  purpose  for  whidi  they  were  pot  in  wa« 
to  make  a  place  for  tbe  water  barrel  more  acces- 
sible In  the  case  of  fire.  That  is  the  reason, 
they  were  built ;  not  for  safety  atatiMUL" 

Witness  Cobnm  testified: 

"Tbt  barrds  are  about  88  InAes  In  bai^^ 
sad  are  located  on  alternate  sides  <rf  the  track. 
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Int  on  tike  rislit  stdt  and  tiien  on  tin  l«tt  dda, 
ud  nre  abont  75  feet  apart" 

Witness  Fonlks,  tdesraph  opmitor  of  de- 
fendant oompsny,  testlfled: 

"There  la  a  Mt  of  block  signals  at  the  curve 
leading  to  the  bridge  eaat  of  Modesto,  a  short 
dlsunoe,  Oat  ahonld  be  in  plain  sight  of  the 
bridge.  Daring  the  night  there  it  a  light; 
when  it  is  safe,  it  is  a  green  light,  and  the  arm 
extends  downward  in  a  ■i«»»i*>g  position ;  that 
is  when  tha%  la  so  train  in  the  block  coming 
from  the  west.  When  the  train  enters  the  Uocfc 
coming  from  the  west,  the  signal  arm  goes  up, 
becomes  hoiisontal,  and  tin  green  light  disap- 
pears, and  a  red  Ught  Is  shown.  *  *  *  The 
train  would  ordinarily  whistle  fire  different 
times  passing  thnmi^  this  town  Iran  the  west 
before  It  readies  the  bridge.  No  wUsds  is  givm 
for  the  bridge." 

It  was  testified  that  tliere  is  a  whistling 
post  a  QQarter  of  a  mile  from  the  bridge. 
Witness  Gobam  testified  tbat: 

"When  engines  are  coming  from  the  north 
whistles  can  be  heard  npon  Che  bridge  when  Ihvf 
are  in  the  block,  and  the  ringing  of  bells  can  be 
heard  aa  they  psss  through  the  town.  The 
headlight  of  an  engine  amiroacbiog  can  be  seen 
from  the  northern  end  of  the  bridge  for  about  a 
half  a  mile,  Tery  near  a  half  a, mile." 

The  testinumy  at  the  engineer  and  flrenuin 
ctf  engliie  No.  a4W,  ttiat  passed  Modesto  at 
9M  Tf.  was  ttiat  it  mis  cm  a  trial  trip, 
and  trareliDg  aa  an  extra  without  ears  other 
Oian  ttte  tender ;  ttiat  fliey  were  m  the  look- 
oat  In  itaastng  throngh  Modesto  and  crossing 
lite  bridge;  that  tte  engine  bell  was  ringing 
as  tb^  eroBsed  ttie  bridge;  that  they  saw  no 
man  on  tfie  bridge,  and  were  qalte  sore  if 
they  had  stmck  deceased  they  would  have 
seen  it 

WitneM  Oahonn,  ext  fMeouui  of  defendant 
company,  teatlfled,  as  dM  witness  Gobnrn,  to 
flie  effect  that  llie  md  <tf  the  cap  was  a  safe 
place  of  ntfDge  daring  the  vaa^g  of  tmtau, 
and  that  ha  cooM'not  see  "that  there  would 
be  any  dUferwiee  getting  down  in  tt%  night- 
time ttian  It  would  In  tbB  daytime,  if  he  had 
a  lantern."  He  testlfled  that  It  wooM  not  be 
as  easy  for  a  person  to  get  down  on  the  cap 
the  flTst  time  tai  tiie  night  as  It  would  be  in 
the  daytime.  The  record  states: 

"Here  a  model  of  a  portion  of  the  bridge  Is 
offered  In  (fvidenee,  consisting  of  a  cap,  the 
sCrtngef  nearest  to  the  cap  in  poaitlon,  several 
tics  placed  on  the  strioRer  and  the  guard  rail, 
nw  jnry  inspeotsd  the  sam^  weat  apon  the  topv 
eg^perinseated  in  gettimg  down  from  the  top  of 
the  tics  and  guard  rail  on  to  the  eap.  Tht  wilH 
neaa  Illustrated  how  he  could  ait  upon  the  ends 
of  the  ties,  place  bis  feet  open  the  cap.  and 
then  go  down  upon  the  cap  npon  <rae  knee  and 
one  foot." 

It  was  stipulated  that  if  the  engineers  and 
firanen  of  the  trains  passing  over  the  bridge 
between  6  p.  n.  and  midolgbt  of  January  11. 
m»,  were  present,  tber  wooid  testify  Oat 
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they  crossed  the  teldge  tat  the  usual  manner, 
giving  the  customary  signals  by  bells  and 
whistles;  that  the  trains  were  not  operated 
at  over  10  miles  an  hour  and  had  powerful 
electric  headlights  bj  wbietk  objects  within 
250  feet  were  plainly  TlslUe;  that  they  kept 
careful  watch,  and  saw  no  man  oo  the  bridge 
and  no  light  at  or  near  any  barrel,  and  "that 
neither  his  engine  wa  his  cars  stnu^  or 
killed  the  deceased." 

We  have  at  considerable  length  endeavored 
to  state  the  evideiice  and  to  show  the  ccHidltiOD 
existing  at  the  time  of  the  accident  Defend- 
ant advances  the  following  contentions: 

"First.  That  defendant  was  not  negligent  in 
failing  to  provide  a  safe  place  for  the  deoedent 
to  perform  his  work. 

"Second.  That  the  aolt  caose  of  the  injury  to 
die  decedent,  if  it  was  csnsed  a  pasring  train* 
was  the  gross  negligMice  of  decedent  in  failing 
to  select  pltaces  on  the  bridge  whiA  were  deeign- 
ed  for  and  were  perfectly  safe,  and  also  becaose 
he  did  not,  when  placing  himself  in  podtioa 
selected,  take  ordinary  precaution  to  protect 
himself,  in  which  event  he  wonid  have  been  safe. 

"Third.  Tiie  danger  attendant  npon  decedent's 
manner  in  performing  bis  work  was  open,  ob* 
Tiou%  and  plainly  apparsnt  He  made  no  ob* 
jectiona  thereto  and  continued  in  the  perfonn- 
anee  of  bis  worit  after  having  had  full  oppor- 
tunity to  tiwwvtt  snd  appreciate  the  surrounding 
conditions.  He  therefore  aswiiBed  the  risk  at- 
tendant upon  the  perfonnance  of  the  work  wUeb 
he  undertmA. 

"Fourth.  Eiven  assoming  that  defendant  was 
negligent  In  failing  to  provide  a  safe  place  to 
work,  there  is  no  evidence  which  discloses  that 
such  failure  was  the  approximate  cause  or  had 
anylUng  to  do  with  the  death  of  decedent 

"Flftlu  Tbn  dsmsges  awarded  ware  escesrirs.'* 

[1-4]  Deceased  had  never  before  done  any 
worfe  for  defendant  at  night,  and  this  was  his 
first  service  aa  watdim'an.  So  far  as  appears, 
his  knowledge  of  the  construction  of  this 
bridge  and  trestle  was  such  only  aa  he  may 
have  acquired  In  ridlog  over  It  on  a  hand  car 
to  and  from  his  work  elsewhere  two  or  three 
tdmes  a  week  for  some  months.  It  is  not 
shown,  nor  is  it  claimed  by  defendant,  that 
he  knew  anything  about  the  provisions  made 
for  men  working  on  the  bridge  to  avoid  pass- 
ing trains,  except  fiuch  knowledge  as  he  had 
acquired  In  the  two  or  three  nights  he  had 
served  as  watdiman  befora  he  was  Icllled. 
W!hat  course  he  pursued  during  these  nights, 
if  be  happened  to  be  on  the  bridge  when  a 
train  passed,  we  do  not  know.  He  may  have 
been  at  one  end  of  the  bridge  when  the  two 
regular  trains  passed  not  long  before  the 
extra  engine  2435  came  along.  It  is  reason- 
ably dear  that  he  met  his  death  by  being 
struck  by  some  part  of  an  engine  or  car  while 
endeavoring  to  protect  himself  by  taking 
refuge  on  the  platform  where  a  barrel  stood 
on  the  east  side  of  the  trestle,  200  or  300  feet 
from  the  north  end.  The  position  of  the 
wound  caused  by  the  blow  which  crushed  his 
skiin  and  the  position  of  the  body  left  little 
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donbt  of  the  cause  of  hte  death.  There  were 
no  txalDS  before  midnight  except  the  two  reg- 
ulars a  few  minutes  before  9  p.  m.  and  the 
extra  en^e  2435  a  few  mlnntes  after  9 
o'clock.  The  next  trains  going  south  were 
after  3:30  a.  m.  His  lunch  was  not  eaten, 
which  wonld  Indicate  that  the  accident  oc- 
curred before  midnight,  for  It  \s  reasonable 
to  assume  that  he  would  haTe  eaten  It  before 
3:30  a.  m.  The  testimony  of  the  county 
bridge  watchman  justifies  the  Inference  that 
he  saw  the  deceased  about  the  time  engine 
2436  passed  through  Modesto,  and  not  far 
from  where  he  was  killed.  If  he  had  been 
staodinf  on  the  platform  when  the  blow 
struck  him.  It  would  almost  certainly  have 
knocked  blm  ott,  and  he  would  have  been 
found  on  the  ground  below.  Dr.  Hennemuth, 
who  made  the  autopsy,  testified: 

"I  found  the  rigbt  frontal  bone  and  the  ri^t 
temporal  bone  of  the  skull  caved  in,  and  a  frac- 
ture eztendluff  down  through  the  base  through 
the  petrous  portion  of  the  temporal  bone.  I 
think  there  were  two  cuts  on  the  head;  that  Is, 
tht  icalp  was  cut  or  ringed  opan.  There  were 
no  bmlses  on  any  other  portion  of  the  body  that 
I  remember  at  the  preaent  time." 

If  he  bad  been  standing,  the  blow  would 
IiaTe  struck  him  on  his  side  below  the  shoul- 
der. Sitting  or  crouching  as  the  body  was 
fonnd,  the  step  of  locomotlTe  2436  (figure  I) 
could  have  struck  bis  head.  Doubtless  the 
How,  and  the  Involuntary  movements  of  the 
body  as  a  result  of  tUe  blow,  would  cause  it 
to  take  the  cramped  position  in  which  it  was 
found.  There  were  no  trains  -after  this  loco- 
motive passed  until  3:30  a.  m.,  and  It  is 
suggested  by  appellant  that  after  the  engine 
had  passed  there  were  no  trains  doe  on  regu- 
lar time  for  several  hours,  and  deceased  may 
have  seated  himself  by*  this  barrel  and  &Uen 
asleep  and  allowed  his  head  to  drop  forward 
and  thus  come  In  contact  with  some  part  of 
an  engine  or  car.  But  this  assumption  can- 
not be  indulged,  for  it  involves  a  violation  of 
duty,  which  cannot  be  presumed.  Beeldes, 
there  Is  a  presumption  "that  a  person  takes 
ordinary  care  of  his  own  concerns."  Cktde 
Civ.  Proc.  Bubd.  4,  %  1963;  Crabbe  v.  hiammoth 
Channel  0.  M.  Co.,  168  Cal.  601,  606,  143 
Pac.  714.  It  is  conceded  that  the  floor  of  the 
bridge  Is  a  plac^  of  danger  when  trains  are 
passing  over  It,  and  that  the  only  idace  of 
escape  is  either  on  the  end  of  the  caps  or  at 
the  platforms  where  barrels  are  situated. 
The  evidence  was  that  It  is  the  custom  of 
men  working  on  the  floor  of  the  bridge  in  the 
daytime  to  take  refuge  on  the  caps  when 
trains  are  passing.  No  such  custom  Is  shown 
as  to  nighttime,  for  repair  work  is  not  then 
done.  Witness  Cobum.  who  testified  to  this 
custom,  stated  that  he  had  one  man  on  a 
crew  who  could  not  wet  down  on  a  cap. 
Standing  on  the  cap  was  considered  unsafe. 
While  the  evldoioe  was  that  the  platfonns 
built  for  barrels  may  not  have  been  built  vUb 


special  reference  to  furnishing  a  means  of 
escape  from  passing  trains,  they  had  that 
appearance,  and  could  be  so  used,  and  to  one 
going  on  the  bridge  as  watchman,  not  famil- 
iar with  the  means  of  escape  from  passing 
trains,  and  not  knowing  the  exact  space  be- 
tween the  barrel  and  the  projecting  steps  or 
parts  of  cars,  would  naturally,  we  think.  In 
the  nighttime,  resort  to  one  of  these  plat- 
forms rather  than  to  one  of  the  caps  of  whose 
relation  to  the  engine  or  cars  he  had  no  more 
knowledge  and  which  are  not  so  readily  ac- 
cessible. 

Deceased  was  told  to  watch  the  bridge,  but 
was  not  Instructed  how  to  do  IL  It  is  claimed 
that  he  could  have  performed  his  duty  by 
walking  on  the  county  bridge,  which  is  par- 
allel to  the  company's  bridge  and  00  or  100 
feet  distant  from  it ;  or  he  could  have  walked 
underneath  tiie  bridge,  thus  avoiding  any 
danger  from  passing  trains.  It  seems  to  us 
that  when  told  to  watdi  the  bridge  deceased 
would  naturally  assume  that  he  was  to  patrol 
It,  and  to  do  this  effldentl;  he  must  go  upon 
it.  If.  as  Is  claimed,  ample  provision  was  made 
to  escape  passing  trains,  It  was  not  a  place 
of  danger.  If  there  was  danger  from  lack  of 
such  provision  or  from  provision  likely  not  to 
be  comprehended  by  deceased,  he  should  have 
been  warned  of  the  danger  and  Instructed 
how  to  avoid  it  The  suggestion  that  he 
should  not  have  gone  on  to  the  floor  of  the 
bridge  implies  danger  and  lack  of  provision 
to  escape  it  ^pellant  cannot  consistently 
ui^  that  deceased  ought  not  to  bare  gone 
over  the  bridge  and  at  the  same  time  urge 
that  it  was  entirely  safe,  for,  if  the  bridge 
was  a  safe  place,  there  Is  no  reason  why  the 
deceased  should  have  avoided  going  on  to  It 
la  the  discharge  of  his  duty. 

It  Is  not  to  be  ovaiiooked  that  after  this 
aocId«tt  the  defendant  raised  the  platforms 
for  the  barrels  even  with  the  ties,  and  ex- 
tended them  so  that  the  space  b^ween  the 
barrels  and  the  ends  of  the  ties  Is  3  feet, 
whereas  formerly  this  space  vnw  but  18  Inch- 
es. The  present  platforms  are  qotckly  access- 
Ible.  and  afford  a  perfectly  safe  place  of 
refuge-  The  diange  may  not  establish  tbe 
fact  that  the  former  platforms  were  unsa£«, 
but  It  shows  very  clearly  that  at  small  comt 
a  safe  place  has  been  provided,  and  mlsbt 
have  been  provided  before  the  accident  oe> 
curred.  and  would  have  avoided  It  It  is  alM 
to  be  considered  that  a  working  model  of  a 
section  of  the  iHidge  was  Introduced,  and  the 
Jurymen  were  allowed  to  make  an  exp^rimcoit 
of  getting  down  to  the  caps  from  the  ties,  and 
the  operation  as  railroad  men  used  the  c&ia 
for  that  purpose  was  Illustrated  by  a  witness. 

Whether  or  not  defendant  was  negligent  in 
falling  to  provide  a  safe  place  tor  the  dece- 
d^  to  work;  whether  decedent  was  goUty 
of  gross  negligence  in  failing  to  select  a  plaos 
wfaidi  was  designed  for  safety  and  was  safe  ; 
whether,  when  placing  himself  in  the  position 
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selected,  he  failed  to  take  ordinaiy  precaa- 
tloDs  to  protect  MmBelf— were  queatlone 
whicb,  under  the  evidence,  coold  not  be  token 
from  tbe  Jury  and  decided  by  the  court  as 
matter  of  law*  bnt  were  pn^r  questions  for 
the  jurr.  In  Herbert  t.  Southern  Padfic  Co^ 
121  ObL  227,  229,  63  Pac.  661.  the  oourt  said: 

"The  role  is,  that  negligence  ia  a  qaestioD  of 
fact  for  tiie  jnry,  even  when  there  U  no  conflict 
In  the  evidence,  if  different  conelusioni  upon 
the  subject  can  be  rationally  drawn  from  tne 
•fideaee"  (dtbiE  oaaaa). 

[I-I]  Ai^llant  contoids  that  deeeased  a»> 
Eomed  the  rlA  attemUmt  open  the  perform- 
ance of  the  work  which  ha  undertook,  for  the 
reaacu  that  Us  mannw  Is  tertoraOnt  the 
work  *^aB  open,  obvlona,  and  plainly  appai^ 
ent";  that  "he  made  no  objectloiu  fbenHa, 
and  cmttanied  in  the  performance  of  hla  work 
after  having  had  fnll  oiq^ortunl^  to  obserre 
and  appreciate  the  flurronndlng  conditions." 
The  bniden  of  eatabUahlng  the  daCenae  of 
aasomptlon  at  rlrie  la  upon  tiie  defendant 
Kana-n'ha  A  Midilgan  Bgr.  Ca,  t.  Kerae,  23B 
U.  S.  576,  80  Sap.  Ot  174.  00  U  Bd.  44& 
TThe  qoeatlon  ot  assnmpUcHi  of  rbft  is  qnlte 
apart  that  of  contrfbatory  negllgrace. 
The  aerrant  haa  the  right  to  aasume  that  the 
maater  haa  nsed  dne  diligence  to  provide 
roltable  appliances  In  the  cgperatlon  of 
Us  boafnesa,  and  he  does  not  assume  the 
risk  of  the  employer's  negligee  In  perform- 
ing such  duties.  •  •  •  This  mle  Is  sub- 
ject to  the  exception  that  where  a  defect  Is 
known  to  Ois  empl^«v  or  1»  m  patent  as  to 
be  readily  observed  1^  hUn,  he  cannot  oon- 
tlnue  to  use  the  defiBcttre  apparatus  in  the 
fftce  of  knowledge  and  without  objection, 
without  assuming  {he  haArd  inddebt  to  suolf 
a  situatloii.  CSioctaw,  O.  &  G.  B.  do.  t.  Joc- 
Dade.  101  U.  S.  0«.  67,  124  Sup.  O.  21,  2S 
(48  Zi.  Bd.  09'  Appellant  xeUes  qptnlote  ex- 
ception to  the  rule.  The  evidence  does  not 
compel  the  InfetflSioe  that  deceased  had 
knowledge  of  the  danger  attending  resort  to 
the  platf  wm  ss  a  place  of  safety  whers  he 
was  killed,  or  that  the  risk  was  so  patent  as  to 
be  readily  observed  by  him.  On  the  contrary 
defendant's  witneeses  tMtlfled  that  If  be  was 
sitting  down,  as  la  fut  he  was  when  found, 
and  had  "kept  Us  head  down  a  little;"  there 
would  have  been  no  da^er.  nuse  was  no  evi- 
dence that  he  knew  tbere  was  not  sufficient 
space  between  the  barrel  and  the  steps  of  a 
passing  locomotlTe  or  parts  of  ttie  can,  to 
make  the  place  one  eC  safety.  He  may  not 
have  had  occasion  to  use  a  platform  when 
trains  were  paairing  on  any  previous  night,  or 
he  may  have  used  it  and  not  been  Ut.  He  can- 
not be  presumed  to  have  known  the  exact  Um- 
it  of  safety  In  occupying  a  itetform ;  knowl* 
edge  of  ttie  exact  width  of  the  nglnes  or  cars 
or  the  distance  they  extraded  b^ond  the  rails 
cannot  be  Imputed  to  him.  He  resorted  to 
what  the  Jury  btftlevsd  he  had  a  rltfit  to  as- 


sume was  a  place  of  refuge.  The  iwesump- 
tlon  is  that  he  took  a  position  on  the  plat: 
form  that  offered  security  from  Injury.  In 
Crabbe  v.  Mammoth  Channel  O.  M.  Co., 
supra,  168  CSed.  at  page  006, 143  Pac.  716,*the 
court  said: 

"Where  death  is  occasioned  under  circum- 
stances such  as  this,  without  eyewitnesses,  the 
law  comes  to  the  aid  of  the  plaintiff  who  is 
pressing  a  anit  for  damages  for  the  death,  and 
that  law  is  fonnd  in  the  presumption  of  the 
Code  of  Civil  Procedure,  namely,  that  a  person 
takes  ordinary  care  of  his  own  concerns  (citing 
cases).  This  li  a  controvertible  presumption. 
It  is  tme,  but  tmtU  controverted  it  is  evidence 
in  accordance  with  which  the  Jury  Is  bound  to 
decide." 


See  Boyle  v.  Coast  Imp.  Co.,  27  Cal.  App. 
714,  722,  723,  151  Pac.  25.  In  the  case  of 
Texas  <&  PactQc  By.  Co.  v.  Swearlngen,  196 
U.  S.  61,  25  Sup.  Ct.  164.  49  L.  Ed.  382, 
trade  No.  1  ran  over  a  scale  in  the  yard  at 
El  Paso.  Two  feet  beyond  the  scale  box  was 
track  Mo.  2,  penll^  with  1,  and  beyond 
this  Cvo  otb»  tracks,  Noa.  3  and  4.  The 
space  between  a  ladder  on  the  side  of  a 
freight  car  when  running  on  track  2  and  the 
scale  box  was  shown  to  be  19^  Int^es.  The 
scale  was  in  plain  view,  and  plaintiff  knew 
of  Its  locatlm,  but  dlA  not  know  of  Its  dan* 
gerous  iwoxlmlty  to  track  2.  In  oondderlng 
the  oontoitlon  that  plaintiff  assunKid  fhe  xidt 
the  court  said: 

"The  C<Hurt  of  Appeals  was  of  opinion,  and 
rightly  we  think,  thst  the  dangeroos  contiguiiy 
of  the  scale  box  to  track  No.  2,  and  the  extra 
Hazard  to  switchmen  resnlting  therefrom,  was 
not  BO  open  and  obriona  on  other  than  a  dose 
inspection,  as  to  justify  taking  from  tiie  Jury 
the  determination  of  the  question  whether  there 
bad  been  an  assumption  of  the  risk.  Tbo  idain- 
tiff  was  entitled  to  assume  that  the  defendar^ 
company  had  used  due  care  to  provide  a  reason- 
ably safe  place  for  the  doing  by  him  of  the  woric 
for  which  he  had  been  employed;  and,  as  the 
tMt  that  the  defendant  company  might  not  have 
perftwmed  sndi  dnty  In  respect  to  ^  scale  bMc 
In  Question  was  not  so  patent  as  to  be  readily 
observable,  the  court  could  not  declare,  in  view 
of  the  testimonr  of  the  plaintiff  as  to  bis  actual 
want  of  knowledge  of  ih&  danger,  that  he 
assumed  the  hazard  incident  to  the  actual  sit 
tion.  Choctaw,  O.  &  G.  R.  R.  Co.  v.  McDa 
191  V.  S.  64,  68  (48  L.  Ed.  96,  100.  24  S 
Ot  24).- 


An  objeetira  was  made  to  an  Instmctlcm 
given  by  the  tdal  court  Oiat  plaihtlff  knew 
the  location  of  the  ttaA  scale  box  and  the 
trade  2  on  whidi,  he  was  riding  In  reference 
to  tbB  scale  hta :  that  the  hMatloa  waa  open 
and  obrlouB  to  plataitUTs  view,  and  as  an 
experlsooed  brakcman  he  was  charged  with 
notice  that  rtdlng  on  the  cars  as  he  did  was 
dangerous,  and  that  he  assumed  the  risk,  and 
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the  conrt  Aonld  lUTe  bo  diarged  tbe  jury* 
In  coramentlng  upon  thU  cont^dtm  the  Su- 
preme Coart  said: 

"This  ualgDment  but  reiterate*  .c(HiteiLtioi» 
made  in  connection  with  the  assignment  based 
on  the  allied  error  in  overrulinir  the  motion 
for  judgmeaL  Aa  we  hare  already  decided  that 
knowledce  of  the  increased  hazard  resulting  from 
the  dangerous  proximity  of  the  scale  box  to  the 
north  raU  of  track  No.  2  conld  not  be  imputed 
to  the  plaintiff  because  he  waa  aware  of  the 
existence  aod  general  locatioD  of  the  scale  box, 
it  was  for  the  jary  to  determine,  from  a  consid- 
eration of  all  the  facta  and  circumstances  in 
evidence,  whetha  plaintiif  had  actual  Imowledge 
of  the  danger." 

In  tile  case  of  <%oetaw  t.  lEcDadOb  nipra, 
the  oonrt  aald: 

"trpon  this  question  the  tme  test  ia  not  in 
the  exercise  of  care  to  dfecoTer  dai^rs,  bnt 
whether  the  defect  Is  known  or  plainly  observa- 
ble by  the  employ^.** 

As  to  appellant's  fonrtb  point,  we  think 
the  erldence  was  sufficient  to  Justify  the  snb- 
misslon  of  the  question  to  the  Jury  whether 
the  alleged  negligence  of  defendant  was  the 
proximate  cause  of  decedent's  death.  We 
hare  stated  very  fnlly  the  fftcts  and  dream- 
stances  attending  the  death  of  decedent  and 
need  not  repeat  thenf.  "Doubtless,"  as  we 
said  In  WabaA  Screen  Door  Go.  t.  Blade,  120 
m.  721,  61  a  0.  A.  6S»,  "a  jury  ought  not  to 
be  permitted  to  speculate,  in  the  sense  of 
guess,  between  causes,  when  no  reasonable 
explanation  of  tiie  Injury  can  be  found  in 
the  testimony.  •  •  •  But,  In  the  absence 
of  direct  testimony,  the  simple  suggestion  at 
theories  by  the  defense  does  not  reduce  the 
Jury  to  mere  sjieculatlou,  and  disqualify  it 
from  determining  the  cause  of  the  Injury 
complained  of."  We  feel  quite  satisfied  that 
there  was  suffident  evidence  to  warrant  the 
submission  of  the  question  to  the  Jury. 

It]  It  is  daimed  that  the  verdict  was  ex- 
cessive for  the  reason,  as  given  ia  appella&t's 
brief: 

Mfme  nnoontradicted  testimony  showed  deceas- 
ed received  $75  per  month.  No  allowance  at  all 
was  made  for  any  cost  of  Uviai^  dothin^  or 
sbdter  d  the  deeeaaed." 

The  life  expectancy  of  deceased  was  17.4 
years.  He  had  a  i^beUe  earning  capacity 
of  $900  per  year  for  17.4  years,  or  $15,336. 
The  plaintiff  was  awarded  97,600  to  be  appor- 
tioned between  herself  and  her  minor  dill' 
dren  as  above  shown.  We  may  assume  that 
the  ^ly  took  into  icooant  Qie  items  naen- 
tloned  by  anidlan^  ainGe  the^  re^ifled  de> 
cedent's  gross  earning  capwStr  aetrlj  one- 
half. 

The  judgment  and  order  are  affirmed. 

We  concur:    HABT,  J.;   BUBNimV  !■ 


SnpOKTOB  lual. 


HABTIGAN  r.  PACZFIO  OAS  A  BUECCTIO 

00.   (av.  2688.) 

(District  Court  ot  Appeal.  First  District.  Di- 
vision 1,  California.  Nov.  26. 1D1&) 

1.  HAiroAinm  «a»]M(^— Piudxm»— Bxobt 
OF  PKimonift— OOKPXJJJIOB  with  Bum. 

Pn^mrty  owner'e  petitian  for  mit  of  man- 
date requiring  gas  company  to  famish  service 

is  defective^  in  absence  of  allegation  that  peti- 
tioner has  complied  with  rules  and  regulatkms 
formulated  by  Railroad  GommiaalcHt  nader  Pnl^ 
lio  ntlUtias  AeL 

2.  Mardakub  «sb1B4(10)— OsiaxVAX.  Ami- 

CATION*— LCAVn  TO  AUHfn— WHSH  DlKIID. 

Where  counsd  for  petitioner  for  writ  (tf 
mandate  admitted  dlent's  noncompUanee  with 
rules  of  Potdie  Service  CMnmissiMi.  compli- 
ance being  preroQuisite  to  iasaanoe  o(  writ, 
leave  will  not  be  granted  to  amend  the  petitioD, 
BO  aa  to  allege  oompUanoek 

8.  MAirPAinm  «3»»— Rjobt  to  Rmosr— Pnn- 

VZOVS  APPUOATION  Iff  IjOWIS  CODBT. 

Where  writ  of  mandate  waa  applied  for  la 
the  stverior  ooort,  and  dcmurrw  was  snatained 
to  the  petition,  whereupon  petitioner  diamiaeed 
the  proceeding  and  applied  In  the  appellate  court 
for  the  same  writ.  Ute  appdlate  court  will  not 
entertain  jurisdiction. 

Petition  by  William  Hartlgan  for  writ  of 
mandate  against  the  Padflc  Gas  &  EUectrlc 
Company.    Demorrer  enstoined,  and  writ 

dismissed. 

George  D.  GoUluy  Jr^  of  Sta  Vnuidm 
for  petitions. 
Leo  H.  SnaoMui,  eC  Sin  FmtdMo,  fOr 

FEB  CURIAM.  Petition  for  wzlt  of  man- 
date, Gomnumdlng  tbe  reqpondot  to  famish 
to  the  petitioner  Its  service  of  gas  and  ele^ 

tridty. 

C1>  t]  The  oonrt  Is  oC  tte  opinion  that  tbe 
pedthm  fl>r  the  writ  In  defldent  in  Ita  fall- 
ore  to  state  that  the  petitioner  had  complied 
with  the  rules  and  regolations  formulated 
by  tbe  Bellroad  Commtseion  under  the  Pub- 
Uc  UtlUtles  Act  of  tUa  ntale  (St.  IttU. 
Seas.]  p.  18);  tbe  comtnlsskm  being  glTsn 
statutory  control  of  the  aabjeetfnatter  In* 
volved  la  this  particular  proceeding.  For 
that  reason  the  demurrer  to  the  petltloa 
will  be  anstalned.  and  leave  to  amend  will 
not  be  granted.  In  view  ct  ttie  admission  of 
counsel  for  the  petltlaoer  that  tbe  petltkmer 
has  not  compiled  with  sudi  roles  and  ngn- 
latlona.  It  would  be  Idle  to  grant  lean  to 
amend,  becanee,  tbe  fact  not  eilsflng.  tba 
petition  could  not  be  amended  so  aa  to 
trathfnUy  allege  It 

[1]  AaUe  Cram  OAb,  It  hae  been  dlsdoeed 
upon  the  hearing  of  tbe  application  that 
this  writ  was  applied  tor  in  the  flrat  in- 
stance to  tbo  nniierlor  oavrt  of  Qie  tttj  and 
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county  ot  San  TnncSaco,  anA  tbat,  npon  an 
Imae  of  law  joined  In  that  proceeding 
by  tbe  intoixwttlon  of  a  demvrrer  to  tlie  pe- 
tition, the  court  soBtalDed  the  deorarrer 
wlttaont  leave  to  amend,  npon  vblcb,  and 
before  the  entry  of  jviAgment,  13xe  petitioner 
dismissed  the  proceeding  in  that  coart.  so 
that  he  might  apply  here  for  a  ^Ilar  writ 
to  enforce  the  same  alleged  right  TToder 
those  ctr  cum  stances  this  court  win  not  en- 
tertain the  application. 

For  the  reasons  first  given  the  demurrer 
is  sustained,  without  leave  to  ammd.  and 
tor  the  reason  last  given  tb»  writ  to  dlft- 
rntosed. 


PEOPLB  T.  VOTAW.    <0t.  62a) 

(District  Court  of  Appeal.  Seomd  District*  Oal- 
ifonna.   Nov.  21,  191B.  IMnaiiiic 
Denied  Jan.  ao^  ISlft)  • 

1.  CBDaHAL  IdkW  ^1071— AmUr^APVLI- 

OATION. 

Points  that  facts  stated  in  icformatioa  do 
not  coostitnte  a  pubtte  offense,  and  that  judg- 
ment of  ctHiviotlon  to  onesrtaia  and  voUl,  are 
referable  solely  to  judgment  xoU,  and  may  be 
raised  at  any  stage  of  proceeding^  althou^  not 
Included  In  the  statement  <^  ptdnts  and  gnranda 
of  appeal  filed  in  the  lower  court  as  required 
hy  Pen.  Code.  1  3247. 

2.  Csaas^  Law  «=>1071— Application  roa 
Appull  —  OoHsiDsKaiion  <ff  AomnoKai. 

POIHtB. 

Whsre  the  peoi^e  cannot  be  prdudieed  by 
consideration  ot  additional  points  raised  by  ap- 
pdlant,  but  not  stated  In  points  and  grounds 
of  appeal  filed  in  trial  court  under  Fen.  Code, 
i  1247,  statement  filed  being  sufficieut  to  give 
jurisdiction  of  appeal.  Appellate  Court  will  not 
dedine  to  emsider  sudi  additional  points. 

8.  Sanircnoir  «»37— Infobhatioh— Statuh. 

Information  held  to  charge  crime  of  seduc- 
tion under  promise  of  marriage,  denounced  by 
Pea.  Code,  {  268,  particulaily  In  the  absaee  of 
objectitm  except  mi  appeal. 

t  ScDuonoN  ♦=3»4B — SuFFimmoT  or  B3vi- 

DSIfCE. 

In  prosecution  tot  seduction  under  promise 
of  marriage^  denounced  by  Pen.  Cod^  |  268^ 
evidence  Akd  sufficient  to  justify  onivletlon. 

&  Ssmionoir  «B»4e  -*  Coraoswaxion  or 

PWWBOUIBZX. 
Oorroboration  of  prosecutrix  is  not  leauired 
hy  law  of  OalifcRnia  to  support  conviction  of 
seduction  under  promise  of  marriage. 

&  SEDuonon  <S360(1>— iNsiBuonon. 

In  prosecuticBi  (tv  sedocdoot  instnietioD 
Ml  not  wronaous  as  misleading  in  making  it 
pOBSlUe  Ur  jny  to  find  defendant  guilty  if  act 
ms  remit  merely  of  saeretricioQs  bargain. 

7.  OuMXNAL  Law  «=>1187(8)  — Appkal— IN- 

VnxD  SaSOft— iNBTBUOnoN. 

Apitellant  from  conviction  of  saductioa  can- 
not complain  of  instruction  on  ground  it  made 


It  possible  for  jury  to  find  him  guilty,  though 
act  was  result  at  meretricious  bargain,  where 
defiuiti<ai  of  offense  in  instruction  was  sub- 
stantially identical  with  that  embodied  In  one 

requested  by  appellant  and  given. 

8.  CteiMiRAi,  Law  «=»757(7>-lHBTHtrciioH  — 
iHVABion  or  PaoviNCE  or  Jubt. 

Instruotion,  tbat  witness  false  in  one  part 
of  bis  or  her  testimony  must  be  distrusted  in 
others,  Md  not  erroneous  fit  Invadli^  province 
of  jury. 

9.  CanaNAi.  I-aw  «s»828(l>— iNSEaucnoRa- 

BZPKTITION. 

In  prosecution  for  seduction,  action  of  trial 
court  hi  striking  out  parts  of  instructions  given 
at  defendant's  request  held  not  ernHieoas,  where 
parts  stricken,  so  far  as  correct,  were  gnbatan- 
tially  embodied  in  other  instructions  given. 

10.  OaiMiNAL  Law  «=»1206(8)  —  Jvdqukvt 
WITH  iNDBTsaaanAix  Sbrtbhok— OmsNaB 
Bevobe  Law. 

Judgment  of  conviction  for  seduction  was 
not  void  because  providing  for  indeterminate 
sentenoe,  though  offiwas  was  committed  at  tinke 
before  taking  effect  of  indfiterarinate  sentence 
law. 

Appeal  from  Superior  Court,  Los  Angles 
County;  Gavin  W.  Craig,  Judge. 

Tenim  J.  Votaw  was  cutvlcted  of  seduc- 
tion, and  from  the  jvdgm«it  and  an  order 
denying  his  motlcn  for  new  trial  he  appeals. 
Case  remanded  to  the  superior  court,  with 
Instructions  that  such  steps  be  taken  as 
may  be  necessary  to  bring  the  defendant  be- 
fore it  and  to  pronounce  judgment  upon  him 
under  the  law  as  It  stood  at  the  time  the 
crime  was  committed. 

Owois  ft  Wlngert^  of  Los  Angeles,  Ralph 
F.  OrahRm,  of  WhltUer,  and  Frank  F.  Os* 
ter,  of  Log  Angeles,  for  appellant 

n.  S.  Webb>  Atty.  Oen.,  and  Joseph  U 
i^ewlnBdhn,  Deputy  Atty.  Gcxl,  tor  tbe  People. 

HYBBS,  Jndge  pro  tern.  This  la  an  ap- 
peal tnm  a  jodgment  at  conviction  of  the 
crime  of  seduction  under  promise  of  mar- 
riage, as  denounced  by  section  268  of  the 
Penal  Cod^  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

[1, 1]  The  defendant  urges  upon  this  ap- 
peal three  points  which  were  not  Included  In 
tbe  statement  of  pi^ts  and  grounds  of  appeal 
filed  by  him  in  the  oonrt  below  under  the  pro- 
Tisltms  of  section  1247  of  the  Penal  Code, 
niey  are  as  follows :  (1)  The  fRcts  stated  In 
the  Information  do  not  ccwstitute  a  public 
ofleose.  (2>  The  district  attorney  was  guilty 
ot  misconduct  daring  the  trial  prejudicial  to 
ttie  defendant.  (8)  Tbe  Judgment  is  uncertain 
and  void.  Tlie  statenent  filed  by  the  defend- 
ant in  theconrt  below  was  a  sufficient  compli- 
ance with  tbs  reaulnnnMits  of  section  1247 
to  give  ttiis  court  jurlsdictimi  to  ccmsider  the 
appeal.  Of  these  additional  points,  the  first 
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and  third  are  referable  solely  to  the  judgment 

roll  and  are  points  which  may  be  raised  ' 

at  any  stage  of  the  proceedlnffs ;  the  second  ' 
Is,  in  our  opinion,  Inconsequential.  Inasmuch 

as  we  cannot  see  that  the  respondent  can  ^ 

be  In  any  way  prejudiced  hy  our  considera-  , 

tion  of  these  additional  points  at  this  time,  , 

we  shall  not  decline  to  consider  them.  i 

[3]  The  defendant  earnestly  contends  that  ; 

the  facts  stated  In  the  information  are  In-  - 

sufficient  to  constitute  a  public  (Otetm.  The  i 
Information  is  as  follows: 

"The  said  Vernon  J.  Votaw  is  accused  by 
the  district  attorney  of  and  for  the  county  of 
Loa  Angeks,  state  of  California,  by  this  in- 
formation, criE  the  crime  of  seduction  under  prom- 
ise of  marriage,  a  felony,  committed  as  foUows: 
That  the  said  Vernon  J.  Votaw  coi  or  about  the 
19th  day  of  BAay,  1917,  at  and  in  tike  ooonty  of 
Los  Angdes,  state  of  CMttunla,  did  willfolly, 
unlawfully  and  feloniously  bare  and  aocomidish 
an  act  of  sexual  interoovrae  with  <»e  Laura  S. 
Newtw,  who  was  then  and  there  an  unmarried 
female  of  previous  chaste  character,  said  act  of 
sexual  intercourse  being  aeccHnplished  hy  him, 
the  said  Vernon  J.  Votaw,  under  and  throui^ 
promise  of>  marriage  then  and  there  made  by 
him,  the  said  Vernon  J.  Votaw,  to  her,  the  said 
I>aura  S.  Newton,  contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  cases  made  and 
pEOvMed,  and  against  the  peace  and  dignity  of 
the  people  of  the  state  ot  California." 

The  (tfense  In  questlim  is  defined  by  sec- 
tion 268  as  follows : 

"Every  person  who^  under  promise  of  mar- 
riage, seduces  and  has  sexual  intercourse  with 
an  unmarried  female  of  previous  chaste  char- 
acter, is  piuiishable,"  etc. 

Defendant  calls  our  attention 'to  the  words 
"seduces  and  has  sexual  Intercourse,"  and 
contends  that  under  this  section  something 
more  Is  required  than  merely  having  sexual 
Intercourse  under  promise  of  marriage.  It 
Is  pointed  out  that  a  mere  bargain  between  a 
man  and  a  woman,  whereby  the  woman  twr- 
ters  her  virtue  in  exchange  for  the  man's 
promise  of  marriage,  would  not  constitute 
seductlMi.  Defendant  contends  that  the  In- 
formation In  this  case  charges  nothing  more 
than  such  a  bargain;  that  In  order  to  con- 
stitute a  public  offense  it  should  charge.  In 
addition,  such  facts  as  would  amount  to  a 
seduction.  Bespondent  replies,  In  effect,  that 
seduction  la  the  leading  away  of  a  chaste 
woman  from  the  path  of  virtue,  accomplish- 
ed by  any  one  of  several  different  means,  as, 
for  example,  by  flattery,  or  false  promises, 
or  artifice,  or  urgent  Importunity,  or  undue 
Influence,  or  the  like;  and  that  the  Informa- 
tion In  this  case  charges  in  ordinary  and  con- 
cise language  a  seduction  accomplished  by 
the  particular  means  of  a  promise  of  mar- 
riage. 

The  Supremie  Court  of  this  state.  In  a  dvU 
case  (Marshall  v.  Taylor,  98  Cal.  6G,  60,  32 
Pat  867,  869  [35  Am.  St.  Rep.  Ul]),  has  ap- 
^Tfld  tbe  fMlowing  deflnltton: 


(ObL 

•The  word  'seduction,*  when  applied  to  the 
conduct  of  a  man  toward  a  female,  means  Ae 
use  of  some  iafluence,  piniiia,  art,  or  means  on 
his  part^  by  which  Its  Indocea  tiie  woman  to  aor- 
raider  her  chastity  and  her  virtue  to  hia  em- 
braces. There  most  be  something  more  than 
a  mere  reluctance  on  the  part  of  the  woman  to 
commit  the  act,  and  her  consent  must  be  obtained 
by  flattery,  f^se  promises,  artifice,  urgent  im- 
portunity, based  on  professicns  of  attachment, 
or  the  Uke,  for  the  woman,  and  that  relying 
sol^  on  said  promues  «f  pn^ssions  of  flattery 
or  artifice  or  iuapwtunitj,  she  snrreodered  her 
person  and  diastity  to  Iter  sieged  ■eduoer.'* 
(Italics  mrm) 

In  People  v.  Knislck,  93  Cal.  74,  77,  28  Pac. 
794,  a  proaecutlw  under  thla  section,  tbe 
court  said: 

"In  order  to  convict  the  defttidant  of  tbe  ctime 
d^i|pd  in  this  aectioD,  it  is  necessary  for  the 

state  to  prove  that  tiie  person  seduced  was  an 
*nnmarri^  female  of  previous  chaste  character,' 
and  that  she  consented  to  sexual  intercourse 
with  the  defendant  upon  the  vAe  coasideratiofi 
of  his  promise  to  marry  her." 

Id  People  t.  Wallace,  109  Cal.  6U.  S12, 
42  Pac.  109,  the  court  said: 

"The  charge  was  seduction  under  promise  of 
marriage,  and,  of  course,  tbe  gist  o<  the  offmse 
is  the  aocompti»\mmt  (k«  act  &|r  means  of 
auoK  pnmiM  aa  the  inducing  cause  of  the  con- 
sent of  the  one  seduced."    (Italics  ours.) 

In  People  t.  Eehoe,  123  Cal.  224,  227.  55 
Pac.  911  (69  Am.  St.  R^.  62)  tlie  court  said : 

"The  law  Is  dedgned  to  protect  female  chas- 
tity. •  •  •  If  a  previously  chaste  woman 
submits  herself  to  tbe  embraces  of  a  man  under 
promise  of  marriage  from  him,  upon  which  she  in 
fact  relies,  the  conviction,  generally  speaking, 
may  not  be  avi^ded  by  proof  that  Uie  promise 
waa  not  Icsal  and  binding-" 

In  People  v.  Jensen,  15  Cal.  App.  220,  222. 
223.  114  Pat  585,  586,  the  court  Statu  the 
facts  of  that  case  tr<m  the  testimony  of  the 
prosecutrix  as  follows: 

"That  some  time  previously  to  the  time  at 
which  she  first  became  immorally  intimate  with 
the  defendant,  the  latter  and  she  became  en- 
gaged to  be  married;  that  subsequently,  for 
some  reason,  said  engagement  was  broken;  that 
during  the  period  of  said  n^agement  Hie  de- 
fendant did  not  have  sexoat  rdatioiw  with  her ; 
that,  thereafter,  she  resumed  keeping  company 
with  the  defeadant,  and  it  was  thca  that  be  be- 
gan coaxing  her  to  yield  to  bis  lust  and  st^mit 
to  his  embraces.  She  testified  that  she  did  not 
submit  to  his  entreaties  in  this  regard  until  be 
bad  promised  her  that  if  «A«  would  do  so  he 
would  marry  her,  and  that,  finally,  relying  upon 
said  promise,  she  consented  to  and  did  have 
sexusl  connection  with  him.  •  •  •  The  di- 
rect testimony  of  the  inrosecutrix,  as  we  must 
view  it,  warranted  tb«  vudieC  U  the  iuzy  be- 
lieved it,  aa  eridmUy  thsy  did."   (Italica  ours.) 

Considering  the  Information  in  Oils  case 
in  tbe  light  of  these  definitions,  we  do  not 
tbinic  it  can  be  said  that  it  woold  Xall  to 


177  PAOIFIG  BBPOBTBB 


Digitized  by  Google 


C«L>  PBOFIiB  ▼.  YOTAW   .  4BT 


oohtcj  to  a  deTendant  of  ordinary  latclli- 
gence  tbe  information  that  be  waa  diaiged 
with  the  crime  of  seduction  onder  promise 
of  marriage  as  denonnced  by  this  section  At 
the  Code.  It  may  be  that  It  woold  have  beeo 
Tulnerable  to  a  dannrrer  for  uncertainty,  iC 
sach  demurrer  had  been  Interposed;  but  no 
question  was  raised  as  to  the  snfilciency  of 
tbe  information,  ^ther  by  demurrer  or  ob- 
jection or  motion,  until  the  case  had  reached 
this  court  Of  course,  If  the  Information  Is, 
as  defendant  now  contends,  Insnffldmt  to 
state  a  public  offense,  that  objection  was  not 
waived  by  def«idant's  failure  to  demur  or  to 
object  to  the  IntroductlOD  of  the  evidence  or 
to  more  in  arrest  of  Judgment;  but  the  fact 
that  no  such  objection  was  made  Is  stroDgly 
persuasive  to  tbe  conduslfxi  that  the  defesid' 
ant  was  not  in  any  way  misled  to  his  preju- 
dice by  what  be  now  conceives  to  be  a  de- 
fect in  the  informatl(Hi.  We  are  of  the  opin- 
ion that  these  drcomstances  and  considera- 
tions bring  this  case,  In  this  respect,  within 
the  role  followed  in  PeoiM  v.  Brown,  173  Pac 
(SI,  and  Pe<^  t.  Qrleshelmer  (Snp.)  ler  Fac: 
S21.  622. 

[4. 1}  Defendant  extends  that  the  evtdoice 
was  InsoffideBt  to  Justify  the  verdict  It 
appears  from  tbe  testimony  of  the  prose cut> 
log  witness:  That  she  and  the  defendant, 
who  were  fdlow  students  in  college,  became 
engaged  to  be  married  as  Hie  culmination  of 
a  conrtahip  whicb  extended  over  a  period 
of  about  two  years.  That  abont  three  weeks 
tliereafter  *%e  came  to  call  m  me  in  the 
evoilng  and  Perrys  retired  aboiit  ft  o'clock, 
and  after  th^  bad  retired  be  told  me  tibat  he 
ttunii^t  that  I  was  the  same  as  his  wife  and 
he  was  tbe  same  as  my  husband,  and  that  It 
woold  be  all  right  for  us  to  bare  sexual  In- 
twoonraei  And  I  said,  well,  I  did  not  know 
as  it  was  exactly  the  same  as  hU  wife,  be- 
canae  if  anything  sboold  happen  to  me  I 
would  be  '  and  he  said,  well  there  would 
not  be  anything  hasten,  and  we  would  take 
precautions  and  there  would  not  be  anything 
happen,  and  I  c<wsented."  She  further  tes- 
tified that  she  would  not  have  consented  if 
tbe  promise  of  marriage  had  not  been  made. 
There  was  no  question  as  to  her  previous 
chaste  character,  and  it  was  testified  by  many 
witnesses  that  the  defendant  was  ^e  only 
man  with  whom  she  "kept  company."  The 
defendant  did  not  deny  the  acts  of  Int^- 
oourse,  but  did  deny  that  there  was  ever  any 
promise  of  marriage  between  them.  The  ev- 
idence of  tbe  prosecutrix  was.  If  true,  snf- 
fldent  to  present  a  perfect  case  of  seduction 
noder  prmnlse  of  marriage;  not  only  a  per- 
fect case,  but  an  exceedingly  flagrant  one. 
The  Jury,  after  a  fair  trial,  found  It  to  be 
true,  and  tbe  court  approved  that  finding  by 
denying  tbe  defendant's  motion  fOr  a  new 
trial.  Some  point  is  made  of  tbe  alleged  cir- 
cumstance that  there  is  no  corroboration  of 
the  testimony  of  tbe  prosecutrix  as  to  the 


prcHuiae  of  marriage.  Defendant's  cowuel 
concede  that  no  such  corroboration  Is  requir- 
ed by  the  lav  of  California.  It  may  be  said 
In  passing,  however,  that  such  corroboration 
does  appear  Inferentlally  from  many  of  the 
facts  and  ctrcumstances  in  the  rec<Kd,  and 
particularly  from  the  letters  in  evidence 
which  passed  between  the  twa 

[I,  7]  Defendant  complains  of  the  giving 
by  the  court  of  instruction  numbered  H,  as 
follows: 

"If  the  jury  believes  from  the  evidence  beyond 
a  reasonable  doubt  that  Laura  S.  Newtmi  and 
the  defendant,  Votaw,  had  and  aecomplisfaed  an 
act  of  sexual  Intercourse  as  charged  in  the 
information,  snd  that  at  the  time  <ii  sudi  act  or 
prior  tfaoeto  t^e  d^endant  had  pmnised  to 
marry  said  Laura  8.  Newton,  and  titiat  she  was 
then  an  unmarried  female  of  previous  chaste 
character,  and  that  but  for  such  promise  of 
marriage  said  lAura  S-  Newton  would  not  have 
consented  to  said  act  of  sexoal  intercourse,  Uien 
you  should  find  the  defendant  guilty  as  diarged, 
notwithstanding  the  fact  that  other  promises 
and  representatimB  were  made  as  to  the  means 
and  method  by  which  such  act  should  be  ac- 
complished." 

Tbe  objection  to  tbls  Instmotlon  is  sub- 
stantially the  same  as  the  objections  to  the 
information,  namely,  that  It  leaves  out  of 
consideratiOD  the  question  of  seduction  and 
makes  it  possible  fbr  the  Jury  to  find  the 
defendant  xnllty,  even  though  the  Intercourse 
was  tbe  result  mertiy  of  a  meretricious  bar- 
gain betwem  the  parties.  What  we  have 
said  with  reQ)ect  to  tbe  sufficiency  of  the  in- 
ftmnation  applies  here.  It  may  be  added 
ttiat,  even  If  It  be  cmiceded  that  tbe  Instruc- 
tion was  foulty  lu  this  respect,  It  could  not 
have  misled  the  Jury  in  this  case  to  the  de- 
fendantfs  is^udtce^  because  there  was  not  a 
sdntiUa  ot  evidence  tending  to  show  any 
such  meretricious  bargain.  Furthermore,  the 
definition  of  the  t^ense  contained  in  this  In- 
struction Is  substantially  Identical  with  that 
embodied  In  instruction  numbered  6,  which 
was  i^ven  by  the  court  in  this  case  at  tbe  re- 
quest of  the  defendant 

[I,  I]  The  court  also  Instructed  the  Jury 
that  "«"wltness  false  in  one  part  of  his  or  her 
testimony  must  be  distrusted  in  others.**  De- 
fendant contends  that  this  ioatructlon  in- 
vaded the  province  of  the  Jury.  This  can 
scarcely  be  regarded  as  an  open  question  in 
this  state  at  this  time.  Complaint  is  also 
made  of  the  modification  of  certain  instruc- 
tions given  by  the  court  at  the  request  ot 
the  defendant,  by  striking  out  certain  por- 
tions therefrom.  An  examination  of  these 
instructions  discloses  that  the  parts  stricken 
out  in  so  far  as  they  were  correct  state- 
ments of  the  law,  are  substantially  embodied 
in  other  instructions  given  by  tbe  court. 

[101  Defendant  contends  that  the  Judgment 
in  this  case  Is  void  because  It  provides  for 
an  Indeterminate  sentence  and  the  offense 
was  committed  at  a  time  prlw  to  tbe  taking 
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^eect  of  tfte  Indetermlnete  aentenee  law. 
This  error  does  not  render  the  Jndgment  Tdd. 
Ebt  parte  Lee  (Sup.)  171  Pac.  958;  People  t. 
Lee,  172  Pat  158,  1«2;  People  v.  Booth,  174 
Pac.  685. 

Following  the  practice  adopted  in  People 
T.  Hill,  172  Pac.  1114,  the  case  la  remanded 
to  the  superior  court,  with  Instructions  that 
such  steps  be  taken  as  may  be  necessary  to 
bring  the  defendant  before  it  and  to  pro- 
nounce judgment  upon  the  defendant  under 
the  law  as  It  stood  at  the  time  his  crime  was 
committed. 

We  ooDcar:  OONBEZ.  P.  J.;  JAMBS.  3. 


KIMBALL  T.  aUPBBIOR  COURT  IN  AND 
FOR  cm  AND  COUNTY  OP  SAN 
FRANCISCO  et  at  (Oiv.  2637.) 

(DlBtrict  Court  of  Appeal,  Knrt  District,  DItI- 
rioD  1,  Ofalifornia.   Nov.  25,  1918.  Rehear- 
ing Denied  Dec.  23,  191&) 

1.  MinXS  AFD  MlltXBAU  ^=a«4-<3UIK9  — 
TbANSFBB  —  BlOHTS  Undeb  GsnBsnAKB 
AOVEEICEHT. 

Under  Civ.  Code,  ||  856,  2248,  person*  who 
purchased  mining  claim  in  good  faith  and  for 
valuable  consideratioD  are  not  responsible  to 
plaintiff,  who  had  rights  in  such  claim  under 
grubstake  agreement 

2.  Btidhtck  «»80CiHI^')uuMFnon~Law8 
or  Tebbttobt. 

In  absence  of  proof  to  cwtrsry,  It  Is  pre- 
sumed that  laws  of  Alaska  are  same  as  those 
of  Oslifomia. 

IL  Wmrnani  ^>ai  —  Rbkusa  to  Ahawbi 

IlOUTmaAZi  QUBRIOire— OOHTBHPT. 

Undw  Oode  Civ.  Proc  |  2065,  and  sectirai 
1209,  BUbsecs.  5,  10^  witness  in  case  involviog 
udne  was  not  guilty  ot  coatempt  when  he  re- 
fused to  answer  immaterial  Questions  relating 
to  title  <rf  third  person,  a  subject  not  la  issue. 

4.  WXTiraSSBB  «S»2L  — BCVQUX.  TO  AH8WU 

Under  Code  (Sv.  Proc  |  2060^  and^aectfon 
1209,  sabsecs.  S,  10,  witness  in  action  inv<dving 
mine  was  guilty  of  contempt  of  court  for  re- 
fusing to  answer  qu»ticKi  as  to  how  much  gold 
he  bad  seen  defendant  and  his  empl<v4s  clean 
op,  which  was  pertinent  to  issue. 

Application  ft>r  writ  of  review  by  Charles 
B.  Kimball  against  the  Superior  Court  of  the 
State  of  California  In  and  for  the  City  and 
County  of  San  Francisco  and  others  to  an- 
nul a  Jndgmoit  of  contempt  Judgment  af- 
firmed In  part;  otberwlae  annulled. 

Clarence  G.  Atwood*  oC  San  FrancUoo^  for 
petitioner. 

WUaon  T.  Hume^  of  Portland,  Dr.,  Cor  re- 
q^ondents. 


STURTBTAKT,  Judge  pto  tem.  This  Is 
an  appUcatioD  for  ■  -wiU  ot  i^tldw  brongbt 
by  the  petlOmer  to  have  a  Jndgmeat  oon- 
t^pc  aoDulied.  Tbe  alkced  contonpt  arose 
tn  certain  prooeedlBss  had  In  Uie  case  of 
Beim  v.  Wilson.  In  the  amended  complaint, 
in  that  case,  on  wtildi  tbie  parties  went  to 
trial,  It  was  alleged  that  Wilson  held  title 
for  the  idalntlff,  Helm,  ot  and  to  certain 
properties  acquired  by  the  detaidant  Wllsoi, 
under  and  tfr  virtue  ot  a  grubstake  agree' 
ment  theretofore  entered  Into  by  and  be- 
tween the  plalntlfl.  Helm,  and  tbe  defttd^ 
ant,  Wilson.  In  the  said  amended  ood- 
plalnt.  Charles  B.  EimbaU,  this  petltlOBer. 
John  S.  Kimball,  and  the  WUscok-KImbaU 
Mining  Company  (a  corporation),  wers  not 
made  parties  or,  tC  thecr  were,  Judgment  waa 
wtered  In  their  fitvor.  A  part  ct  the  pn^H 
erty  Involved  was  a  mine  In  Alaska.  ' 
trial  court  found  tor  the  plalntUT  as  to  th« 
existence  of  the  trust  and  entered  an  Intw- 
locutory  decree,  in  whldi  It  ordered  that 
an  accounting  be  had.  The  findings  are  8t> 
lent  as  to  what  Is  the  law  of  Alaska  on  tbe 
subject  of  trusts  or  on  any  other  subject 
There  Is  no  finding  as  to  the  title,  it  any,  of 
J.  S.  Kimball  (deceased),  of  Charles  B.  Kim- 
ball (this  petltlener),  or  of  the  Wllson-Klm- 
Inll  Mining  Company  (a  corporation),  or 
whether  either  "purchased  It  In  good  faith, 
and  tor  a  valuable  cwslderation."  Civ. 
Code.  I  2243. 

[1-4]  In  short,  as  the  case  was  made  in 
the  trial  court  It  presented  the  simple  Issue 
as  to  what  Wilson  had  obtained  and  acqulr- 
ed  under  the  grubstake— nothing  more.  Wil- 
son's vendees,  who  purchased  In  good  faith 
and  for  a  valuable  consideration,  are  not 
responsible  to  the  plalntllf,  Helm.  CIr.  C!ode, 
${  866.  2243;  Estate  of  Lyon.  163  Cal.  803, 
805,  806,  127  Pac.  75;  Kowalsky  v.  Klmher- 
Un,  173  Cal.  506,  160  Pac  673.  In  the  ab- 
sence of  proof  to  the  contrary,  it  is  presum- 
ed that  the  laws  of  Alaska  are  the  same  as 
In  California.  Navajo  County  Bank  v.  Dol- 
son,  163  Cal.  485,  126  Pac.  163,  41  L.  R.  A. 
(N.  S.)  787;  Hobbs  v.  Tom  Reed  Mining  Com- 
pany, 164  Cal.  497,  129  Pac.  731.  43  L.  R.  A. 
(N.  S.)  1112;  Fox  V.  Mick,  20  Cal.  App.  B9», 
602,  129  Pac.  972.  The  witness  was  adjudg- 
ed guilty  of  contempt  for  refusing  to  an- 
swer questions  1,  2,  3,  15,  IS,  28,  32,  83,  M, 
and  36.  All  of  those  questions,  except  No. 
18,  related  to  the  title  of  J-  S.  Kimball,  a 
subject  that  was  not  an  Issue  In  the  case. 
Such  questions  were  therefore  immaterial, 
I  and  the  petitioner  was  not  guilty  of  con- 
tempt when  he  refused  to  answer  immaterial 
questions.  Code  Civ.  Proc.  i  2065,  and  sec- 
tion 1209,  subs.  5  and  10;  Ex  parte  Zeehande- 
laar,  71  CaL  238,  240,  12  Pac.  259;  Rogers 
V.  Court  145  CaL  88,  91,  78  Paa  344.  Ques- 
tion 18  was  an  inquiry  as  to  how  much  gold 
the  witness  had  seen  J.  L.  WUaon  and  hla 
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employ^  clean  spt.  Tbat  QoesUoD  was  dl-- 
rectly  pertinent  to  the  issue  on  trial  and 
■hould  bave  been  answered.  For  refusing 
to  answer  question  No.  18,  Uie  Jndgm^t  ot 
contempt  shoold  be  afBrmed;  but  the  judg- 
ment of  contempt  should  be  annulled  as  to 
all  of  the  other  questions.  In  re  Rogeng  129 
Cal.  468.  470,  62  Pac  47. 
It  la  so  ordsrod. 

We  concur:  LENNON,  P.  J.;  BBASLT, 
Judge  pro  tem. 


OBOSABO  et  a1.  f.  nn>TISTBIAL  ACCI- 
DENT COMMISSION  et  al.  (Civ.  2fia&) 

(District  Court  of  Appeal.  First  District.  Divi- 
sion 1.  California.    Not.  25,  191&) 

MASm  ARD-  teBVART  •ta»417(7)— WOBKiaH'S 
COMFSnSATIOS  Aov— Bbtixw. 
Where  Industrial  Accident  Oommiasioa  bad 
power  to  hold  hearing,  to  take  evidence,  and 
to  make  findings  thareMi,  Its  findings,  though 
erroneous,  are  binding  on  the  Court  of  Appeal, 
under  St.  191S,  p.  818.  (  84;  court's  only  pow- 
er being  In  ease  where  commission  ezoMds  ita 
antborlty. 

Proceedings  nnd^r  the  WnAanen'a  Oompai- 
aatlon  Act  by  Angelo  Crosaro  and  another 
for  «mipensatlon  for  deatii  of  Onlaevpe  Cr»- 
aan.  Order  of  Industrial  Aeddent  GonHnla- 
aloD  refusing  petitlonvs  any  allowance,  and 
petitioners  apply  for  writ  of  review  to  bare 
order  annulled.  AfiSrmed. 

L  F.  Chapman,  of  San  Frandaco,  for  petl- 

tionera. 

Chris.  M.  Bradley  and  Barry  J.  Coldlng. 
both  of  San  Frandaco  (Theodwe  Hale,  of  San 
Fnndsco.  at  coonsd).  tor  leQKmdentB. 

srCRTEYANT.  Judge  pro  tem.  This  la 
an  application  by  the  petitioners  for  a  writ 
of  review  to  have  annulled  an  wder  of  the 
Industrial  Acddent  CommlBslon  vefoslng  tiie 
petitioners  any  allowance  as  dependmts  vo- 
der the  Workmen's  Oompmsatton  Act  The 
commission  had  regular  hearings  and  made  a 
full  set  of  findings.  From  the  latter  it  ap- 
pears  that  the  petitioners  are,  respectively, 
the  snrriTiBE  father  and  nother  of  OnlseiHte 
Crosaro,  who  was  killed  in  an  acddent  In 
the  ear^  part  1918;  that  Gnlseppe  was 
23  yeniB  of  age  at  the  time  ot  his  death  and 
had  never  been  nmrrled.  There  is  an  ex.- 
preas  findli^  that  hdther  of  tlie- petitioners 
was,  at  the  time  of  the  death  of  6ut8«>pe, 
"wholly  nor  partially  dependent  upon  the 
esq^f^  for  sapport"  In  Aeir  appllcatton 
the  petltitnem  aver  that  aaSd  last-mentlimed 
finding  Is  not  BapparteA  by  the  evidence,  and 
they  ask  that  the  order  of  the  commission 
refusing  them  an  alfanrance  as  dependents 
be  annulled. 


We  think  the  prayer  of  the  petitlon»^  can- 
not be  granted.  The  commission  took  evi- 
dence on  the  subject  of  dependency,  and  the 
evidence  shows  that  the  petitioners  could 
have  lived,  and  did  live,  on  the  earnings  of 
the  father;  and,  as  the  commission  had  the 
power  to  hold  the  hearing,  to  take  evidence, 
and  to  make  findings  thereon,  such  findings 
are,  under  these  facts,  binding  on  this  court 
Trae,  the  petitioners  allege  that  "the  find- 
ings are  not  supported  by  the  evidence,"  but 
their  real  contention  In  this  b^alf  is  that 
the  commission  eried  In  its  conclusions  based 
on  the  evidence.  Not  intimating  that  the  com- 
mission erred,  yet  if  it  did  no  court  has  pow- 
er to  correct  mere  errors  of  the  commission. 
Stats.  1913,  p.  279,  i  84.  It  Is  only  excess  of 
power  that  can  be  examined  Into  by  the 
courts,  As  an  abstract  proposition,  power  to 
bear  and  determine  is  power  to  determine  It 
wrong  as  well  as  right.  McFarland  v.  Me- 
Gowen.  98  Cal.  331,  33  Pac.  113. 

The  order  of  the  commission  la  afltrmed. 

We  concar:  LflMMON,  P.  X;  -BBASIfT. 
Judge  pro  tem. 


PBETTT  V.  WABDEN  et  aL   (Civ.  2064.) 

(Dbtrkt  Omirt  of  Appeal,  Seoond  DistdcC.  Cal- 
ifornia.  Nov.  21.  191&) 

1.  Taxation  «=»7W— Sales— Noticb  ov  Ap- 
pucATioir  Foa  Dbb»— Brviob— AnmAvrrs. 

TTnder  St.  1909,  p.  1072,  {  24,  providing  for 
nodce  of  a  tax  sale,  purchaser's  intentioo  to 
apply  for  a  deed,  and  for  an  affidavit  of  aervlce, 
an  affidavit  <rf  service  on  the  ooeupant.  "an 
agrait  of  the  owner."  was  Insufficient  as  showing 
no  personal  service  on  the  owna  or  of  dne  dili- 
gence to  accomplish  such  snrlce. 

2.  Taxation  «=>701— Tax  Saud— Natdbi— 
CoupuAACs  WITH  Statute. 

Proceedings  calculated  to  deprive  an  owner 
of  his  property  uoder  the  taxing  power  are  in 
invitnm,  and  the  requirements  ftf  the  statnts 
as  to  notice  of  application  fbr  tax  deed  must 
be  strictly  complied  with. 

Appeal  fi-om  Superior  Ooait,  liOS  Angdea 
Oonnty ;  Onrtls  D.  Wllbnr,  Jndgb 

Suit  by  Elizabeth  A.  Pretty  against  Jalla 
P.  Warden  and  another  to  qoiet  title.  From 
a  decree  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

J.  Irving  UcKfiDoa  and  OadieTliM  A.  Uc- 
Kenna,  both  of  Los  Angdea.  tor  affteUants. 

James  M.  0'Bt1«  and  Lothor  P.  Sptddlng, 
both  of  Lob  Angeles,  tot  lespondMit 

UXBSEU^  Judge  pro  tem.  Defendants  ap- 
peal from  a  Jadgmeot  against  tbem  qnietlng 
plain tUTa  title  to  certain  pn^rty  in  the 
dty  of  Los  Angeles  as  against  the  claim  of 
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defendants  nnder  a  deed  Issued  by  the  board 
of  public  works  of  said  dty  to  defendant 
Jnlia  P.  Warden  after  a  failure  of  the  plain- 
tiff to  redeem  tr<nn  the  lien  of  a  delinquent 
assessment  prerlously  levied  against  said 
property  for  public  park  pnriyoses. 

[1]  Apptilants  concede  tbat  the  title  is  In 
tbe  plaintiff,  except  as  It  may  tiave  been  di- 
vested by  the  deed  above  mentioned  and 
which  was  issued  pursuant  to  proceedings 
had  under  the  Park  and  Playground  Act  of 
1900  (Stats.  1900,  p.  1006).  Section  24  of  this 
act  provides  that  the  ifurchaser  must,  at 
least  30  days  b^ore  he  applies  for  a  deed, 
serve  upon  the  owner  of  the  property,  and 
upon  the  occupant  thereof,  if  occupied,  a 
written  notice  of  his  intention  to  apply  for 
a  deed,  and  must  also  file  with  the  board  of 
public  works  an  aflSdavit  or  affidavits  show- 
Ing^tbat  Buch  notice  has  been  givw  as  re- 
quired ;  or.  If  the  notice  was  not  served  up- 
on the  owner  personally,  that  due  diligence 
was  used  to  find  said  owner.  The  affidavit 
of  aerrtee  Here  in  Qaestiom  so  far  as  it  Is 
here  material,  is  to  the  effect  that  affiant,  as 
agent  for  the  purchaser,  served  such  notice 
"by  ddlTerlng  a  true  copy  of  the  attadied 
notice  to  redeon  to  Mrs.  (diaries  Gr^borg, 
the  occiqMUit  ol  said  property  and  the  agent 
<d  the  owner  of  said  property."  It  Is  manl- 
f&st  that  here  was  no  showing  of  personal 
service  upon  the  owner,  or  of  due  or  any  dil- 
igwce  to  acoomplteh  swSt  service. 

Appellants  argue  that  the  evidence  estab- 
Usbcs  the  fact  that  Mrs.  Oreenbnrg,  the  oc- 
cupant of  the  property,  was  also  the  duly 
anthorlzed  agent  of  the  owner  of  the  prop- 
erty, and  that  therefore  the  service  of  notice 
upon  such  duly  authorized  agent  was  a  sab- 
stantial  compliance  with  the  requirements  of 
the  statute,  or  was  at  the  least  sufficient  ev- 
idence of  due  diligence  In  the  effort  to  serve 
such  owner.  This  appeal  is  ttiken  under  the 
so-called  alternative  method;  typewritten 
transcripts  being  filed.  The  appellants  have 
wholly  failed  to  print  in  their  brief  any  of 
the  testimony  to  which  they  refer,  in  viola- 
tion of  the  express  mandate  of  section  953c 
of  the  Ck>de  of  Civil  Procedure.  This  court 
cannot  be  expected  to  search  through  type- 
written  transcripts  for  evidence  which  the 
litigants  have  neglected  to  presoit,  in  the 
manner  prescribed  by  law,  for  Its  consldera- 
tim.  California  Savings  &  Commercial  Bank 
V.  Canne,  34  Cal.  App.  768,  160  Pac.  395,  and 
cases  there  cited.  HoweTer,  appellants  do 
print  In  their  brief  what  they  assert  to  be 
the  substance  of  the  testimony  on  these 
points,  and  from  tbdr  statement  of  this  tes- 
timony it  clearly  wpears  that  Mrs.  Gretfi- 
burg,  on  whom  the  notice  in  question  was 
served,  was  not  the  agent  of  the  owner  oC 
the  property  and  sustained  no  relationship 
toward  said  owner  other  ttian  that  at  laod- 


lord  and  traiant.  It  la  therefore  unnecessary 
to  consider  here  the  qnestloa  whether  or  not 
service  upon  the  duly  authorized  agent  of 
the  owner  would  be  a  sufficient  c<Mnpllance 
with  the  requirements  of  said  statute. 

[1}  It  is  elementary  that  proceedings  cal- 
culated to  deprive  an  owner  of  his  property 
under  the  taxing  power  are  ia  invltum,  and 
that  all  tbe  requirements  of  ttie  statute  re- 
specting the  same  must  be  strictly  compiled 
with.  Here  the  appellants  wholly  failed  to 
comply  with  the  express  reqalrement  of  the 
statute  for  service  of  notice  upon  the  owner 
of  tbe  property,  and  failed  to  use  due  dili- 
gence or  any  diligence  la  the  effort  so  to  do. 
There  Is  no  merit  In  this  appeaL 

An  examination  ot  the  record  here,  as  pre- 
sented by  appellant  constrains  us  to  the  con- 
clusion that  this  is  a  frividous  appeal  taken 
solely  tar  the  purpose  of  delay.  It  has  le- 
solted  in  unjustly  cknidlng  tbe  title  to  plaiU'- 
tilFs  property  for  a  p«iod  ot  8H  years. 

The  Judgment  appealed  from  Is  afflnaea, 
with  an  award  ot  |D0  damages  to  tbe  te- 
spondoit 

We  concur:  GONBIDT,  P.  J.;  JAlfJBS,  3. 


OELI<A  V.  INDUSTRIAL  AOOIDBNT  OOM- 
MISSIONetaL  (Qv.  2670.) 

(District  Ooort  of  Appeal,  First  District,  DI- 
vision  1,  Csllfomla.    Nov.  2B,  1918l) 

Masiu  Ann  Sebvart  «=s>888%— Wobkuek's 

CoifPKIIBATION— MkOIOAL  CaU— BiOHT  TO 
AWABO. 

Where  workman,  directed  by.maiter  to  obb 
hospitsl,  went  to  anirthw  and  was  refused  eare^ 
he  was  not  entitled  to  an  award  fw  medical 
services  nnder  St  1913,  p.  290^  1 19,  snbd.  (b). 

Application  by  Rafa^o  G^a.  somettmes 
known  as  B.  Lee  for  writ  of  review  to  annul 
an  order  of  tlie  Indnstrlal  Accident  Oommis- 
sion,  denying  an  award  in  petltl<»ier's  bdiaU 
in  his  proceeding  flor  workman's  oompenaa- 
tion  opposed  by  the  Producers'  Hay  Company, 
employer,  and  the  iStna  Life  Insurance  Oou- 
pany,  Insurer.  Order  of  the  Commission  af- 
firmed. 

I.  F.  Gbaiwian,  ct  San  Frandsoo^  for  peti- 
tioner. 

Chris  M.  Bradley  and  B.  L.  Stockwell,  both 
of  San  Francisco,  for  reepondoita. 

STCTBTDVAMT,  Judge  pro  tem.  This  is  an 
lUiIdication  for  a  writ  of  review  for  ttie  pur- 
pose of  having  annulled  an  order  made  by 
re«pondents  rafosiiv  to  make  an  award  in 
bduU  of  tbe  petitioner  covering  boqjdtal 
diarges. 
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About  Nomnber  9, 1017,  Batulo  Gella  wu 
Injured  while  In  the  emiAtvmwt  of  FrodnC' 
en*  Hay  ConqiaDy  (wlildi  U  ber^nafter  in- 
ferred to  as  Uie  eoDBpaoy).  On  the  \90k  be 
was  tdd  by  the  Qompanya  lAiyatdan  to  so  to 
the  St.  Fiands  BosiHtal.  fThe  petltloaer  did 
not  do  80,  but  went  to  St  Josef's  Hovltal, 
and  now  dalnw  that  be  did  lo  throoch  Ignor' 
ance.  In  tbla  behalf  be  allesBs  that  be  la  an 
Italian,  and  can  neither  read,  write,  nor 
speak  i&*g"itf>.  Bowever,  the  fiict  was  dear- 
ly estabUshed  that  the  petUioner  was  direct- 
ed to  go  to  ttke  Bt  Frands  Hbs^tal  and  the 
address  was  glrai  In  writing.  ISiMeAwtsdo 
not  show  any  neglect  or  refuasi  on  the  part 
of  the  company  to  furnish  the  petitioner  hos- 
pital service.  Tet  it  Is  clear  that  Oie  ooBmis- 
rion  coQld  not  make  an  award  to  petitioner 
for  snch  services  except  It  be  first  shown  tJiat 
the  ctHDpany  had  ne«dtected  or  refosed  to  fur- 
ni8h  BUdi  service.  Stat  1918,  p.  219,  1  19, 
sabd.  (b).  Tbe  respondoit  commlsaion  did 
not  exceed  ita  jorisdlctloa  in  rinsing  the  pe- 
titioner an  award.  Ita  order  is  therefore 
affirmed. 

We  concur:  UBNXON.  P.  J.;  BBASLY, 
Judge  pro  tern. 


SHERWOOD     WOOD  et  sL   (Clr.  2BM.) 

<I>iBtrlet  Court  of  Appeal,  Second  Diitrict.  Oal- 
ifomla.   KoT.  2S,  1918.) 

1.  Watebs  awd  Watbb  CotTsras  «=9lB2(12>— 

APPBOPBUnOH— GONFUCTIHQ  OUIMB— BS- 
TISW. 

In  an  action  to  determine  conflicting  claima 
to  tbe  water*  ot  a  stream  as  between  apprO' 
priatora  nnder  Cir.  Code,  i  1416,  whether  under 
conflicting  vrldence  the  different  acts  of  appro- 
priation were  sufficient  in  character  and  were 
cooBununated  within  a  reasonable  time  was  for 
the  trial  court 

2.  Watebs  and  Watsb  GoxnuUEs  «s»131— Af- 
FBOPsxAnoir  —  Holdkb  or  Possessobt 
Rights. 

Tbe  waters  of  a  stream  may  be  appropriat- 
ed for  use  upon  lyida  held  under  a  possessory 

right  only. 

8.  Waixbs  AJEf  d  Watbb  Coubsks  «=>140~-Ap- 

PBOPBUTION  —  PbIOBITT  AS  BETWEEN  AP- 

PBOPRIATOBS. 
One  who  obtains  tbe  right  to  occupy  public 
lands  riparian  to  a  stroam  tbe  waters  of  which 
have  at  a  prior  time  been  appropriated  by  an- 
other takes  such  right  subject  to  those  of  the 
prior  approprlator. 

An>Ml  from  Superior  Court  Inyo  County ; 
Wm.  D.  DcAiy,  Judge. 

Action  by  Charles  E.  Sherwood  against  I. 
A.  Wood  and  another.  From  a  Judgment  for 
plalDtift  and  denial  of  a  new  trial,  defendants 
appeal.  AfBrmed. 


Trlppet,  Gbapman  A  Blby  and  Ward  Chap- 
man, all  of  Los  Aiigtfes»  for  appdlants. 

S.  B.  Vermllyea  and  S.  L.  Carpentor,  both 
of  Loa  Angeles,  tar  xeepondent 

JAUES,  J.  laila  action  was  brought  for 
the  purpose  of  detennining  conflicting  dalma 
to  the  watras  of  a  atreaio  called  Birch  or 
Sununtt  cre^  which  has  Its  course  in  the 
Sierra  Nenda  Mountains  In  the  county  of 
Inyo.  The  court  determined  tliat  as  between 
the  parties  plaintiff  and  defendants,  both  be- 
tog  ai^ro^iators,  tbe  right  of  the  plaintiff 
was  the  better,  and  entered  Judgment  ac- 
cordingly. Defendants  aKwal  frmu  the  judg- 
ment and  from  an  ordw  denying  their  mo- 
Uoa  tar  a  new  triaL 

Plaintiff  and  dsfoidantB  both  datmed  to  be 
entitled  to  use  the  waters  of  Om  cre^  for 
agricultural  purposes  upon  lands  oocu^ed  by 
than,  with  this  difference:  That  the  lands 
of  the  ^alnUff  did  not  11*  upon  or  along  the 
stream,  bat  were  situated  several  miles  dlfr 
tant  therefrom.  In  order  to  obtain  watw 
from  the  creek,  the  jdalutUf  was  obliged  to 
cmstroct  a  dltdt  and  conduct  the  watw  over 
and  across  the  Intervenliig  Novations  of  land. 
Under  the  plan  adopted  by  tbe  plaintiff,  tb4 
water,  after  passing  through  sudi  a  dltcb, 
would  fall  Into  the  bed  of  a  dry  creek,  whlcb 
water  course  extended  to  the  plaintiff's  land. 
Tbe  lands  of  the  defendante  did  lie  upon 
Birch  creek  below  the  point  of  diversion  se- 
lected by  the  plaintiff.  In  June.  1910,  the 
plaintiff  obtained  from  tbe  appropriate  fed- 
eral department  a  permit  to  use  160  acres  of 
land,  the  permit  providing  that  the  purpose 
was  to  allow  the  plaintiff  to  clearly  eetabllab 
tbe  fact  that  the  land  was  chiefly  valuable 
for  agricultural  porposeB,  prellminarily  to 
the  land  being  listed  as  i^en  to  entry.  Prior 
to  that  time  plaintiff  had  gone  upon  tbe  land 
and  had  secured  a  federal  permit  to  enable 
him  to  construct  a  water  ditcAi  to  tiie-  prop- 
erty, commenolng  at  a  point  on  Summit 
creek,  hM«lnbefore  mentioned.  On  the  17tfa 
of  May,  1009,  plaintiff  bad  posted  and  filed 
ttotloe  of  water  aK>roprlatiott  on  Summit 
creek,  claiming  all  of  tbe  water  flowing  in 
tbe  stream,  to  the  extent  of  200  Incbes  meas- 
ured under  4-lnch  presaura  The  form  of  no- 
tice and  posting  were  all  in  full  compliance 
with  the  terms  of  section  1416,  Civil  Code, 
Plaintiff  testified  that  he  began  the  work  of 
constructing  tbe  ditch  in  January,  1910,  and 
completed  the  ditch  and  turned  the  water  in- 
to It  prior  to  April  of  the  same  year ;  that  at 
that  time  the  water  ran  through  the  dltcb 
into  the  dry  wash  mentioned  and  through 
the  dry  wash  to  the  land  occupied  by  the 
plaintiff ;  that  be  used  the  water  there  la 
the  year  1911,  made  a  small  garden,  planted 
seeds  of  plum  and  peach  trees  and  some  vege- 
tables, which  he  Irrigated  with  the  water; 
that  the  water  continued  to  ran  until  the  la^ 
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ter  part  of  Iby  or  fbe  not  of  Jnne  at  that 
time;  and  ttiat.  In  addition  to  the  crope 
moDtioned,  alfttlfa  and  potatoes' were  planted. 
None  of  tbese  crops  matared,  however,  as 
the  water  was  tamed  off  at  the  Instance  of 
the  def^nduits,  urtio  refused  to  aUow  the 
plaintiff  to  farther  divert  it  and  claimed  that 
they  had  appropriated  all  the  waters  of  the 
stream  to  their  use.  It  seems  that  the  de* 
ffendanta  made  application  fbr  leave  to  use 
approximately  185  acres  of  land  to  Uie  forest- 
ry d^nrtmoit  of  the  United  States  in  May. 
1911.  and  that  they  received  a  spedal-nae  per- 
mit dated  July  IT,  1811.  This  permit  was  of 
similar  kind  to  that  thwetofore  granted  to 
the  i^intlff  covering  tlie  lands  soo^t  to  be 
used  by  him  for  agrlcnitaral  purposes.  On 
the  22d  of  May,  1911,  the  defendants  posted 
and  recorded  notloe  of  water  appropriation 
on  Summit  creek,  onder  which  appropriation 
Uiey  asserted  the  rl^t  to  take  the  fall  flow 
of  the  stream.  It  was  at  this  time  that  they 
asserted  the  dalmed  right  as  against  the 
Itfalntlff  and  teased  to  ^low  the  plaintiff  to 
take  any  of  the  water  of  Snmmit  creek 
through  the  ditch  theretofore  constructed  by 
him.  It  appears  fazflier  that  bconestead  fil- 
ing was  made  1^  dtftodants  in  November, 
on  tike  land  occupied  by  them.  It  doee 
not  aiv»ear  that  any  m«b  filing  was  made  by 
the  plaintiff;  neither  does  it  appear  that 
his  possessory  right  to  the  land  so  occupied 
by  him  had  been  disturbed.  It  Is  Iqr  this 
time  apparent  that  the  controversy  was  main- 
ly one  as  between  different  appropriators  of 
watw.  one  a^roprlatlon  being  of  date  prior 
to  the  other ;  and  that,  so  far  as  the  posting 
and  recording  of  notice  is  concerned,  the 
plaintiff  was  first  in  point  of  time.  If  the 
simile  question  suggested  depended  alone  up- 
on a  showing  of  relative  dates  when  die 
claims  of  the  adversaries  were  made,  this  dis- 
cussion could  be  here  brought  to  an  end,  for 
section  1414,  Civil  Code,  provides  that,  "as 
between  at^ropriators,  the  one  first  In  time 
Is  the  first  In  right"-~the  sectlMi  being  ex- 
pressive of  the  old  maxim,  "Qui  prior  est  In 
tempore  potior  est  in  Jure."  The  further 
claim  Is  made,  however,  that  the  plaintiff 
never  did  complete  the  acts  necessary  to  a 
valid  appropriation  by  putting  the  water  to 
the  Int^ided  use.  It  is  insisted  that  the 
dltdb  constructed  1^  the  plaintiff  was  not  of 
such  a  <^racter  as  would  or  could  carry  the 
water  for  the  distance  described;  that  it 
was  constructed  throng  rodcs  and  gravel, 
and  the  water  flowing  therein  would  and  did 
escape  from  the  ditch  from  the  sides  thereof 
and  was  absorbed  by  the  gravelly  bed  of  the 
ditch;  that  plaintiff  was  neglectful  In  mak- 
ing repairs  to  the  ditch,  allowed  the  water 
to  escape,  and  did  not  use  diligent  efforts  to 
subject  it  to  the  use  designed ;  and  that  such 
neglect  worked  an  abandonment  of  the  right 
The  plaintiff's  testimony  wus  that  from  the 
time  at  the  construction  of  the  ditch  iu  IBIQ^ 


which  brought  the  water  to  hfs  land,  he 
made  no  partlGolar  use  of  the  same  until 
early  In  1911,  whai  he  planted  some  crops 
and  Irrigated  ttiem  wtth  the  water;  that  be 
had  the  water  ranning  oa  hla  land  In  Jan- 
uary, 1911;  and  that  he  mm  making  nse  of 
it  for  Irrigating  purposes  at  Oat  time  the  ap- 
pn^nrlatlon  was  attenvted  to  be  made  by  the 
defendants,  who  thereafter  prevented  any  wa- 
ter from  coming  into  the  ditch  at  plaintiff's 
Intake. 

[1]  The  effeet  of  the  court's  finding  was 
that  the  plalnhff  bad  perfected  his  appro- 
priation, and  we  think  tiiat  it  must  be  said 
that  fiiere  was  efvidenoe  to  snstain  the  find- 
ing; and  tbat  It  was  for  the  trial  jodcs  to 
determine  as  to  w^wfher  the  dUterent  acta  of 
approprlatlan  wert  sufficient  In  diarnctw 
and  were  consummated  within  a  reasonable 
time.  Quoting  from  Senior  v.  Anderson,  115 
OaL  S03,47  Paa-46e: 

"We  do  not  hold  that  the  Hinei  appropriation 
Is  limited  hj  the  qnantity  of  water  he  ootdd  put 
to  a  usefnl  purpose  upon  Us  land  ths  first  or 
second  year,  but  to  such  qoanti^  as  he  could 
put  to  a  usefDl  purpose  upon  his  land  within  a 
reasonable  time  bj  the  nse  of  reasonable  dili- 
gence.  To  entitle  the  defendant,  however,  to 
the  benefit  of  sach  an  appropriation,  he  should, 
within  a  reasonable  time,  apply  the  water  to 
such  beneficial  uac.  As  fast  as  he  could  rea- 
sonably put  bis  homestead  into  cultivation,  he 
is  entitled  to  divert  and  nae  the  water  for  that 
purpose.' " 

The  evidence  did  show  that  the  work  of 
consbroctlng  the  ditch  was  commenced  and 
completed  within  the  limits  Imposed  by  sec- 
tion 1416,  Civil  Code.  It  la  true  that  there 
was  evidence  tending  to  show  that  the  plain- 
tiff allowed  his  ditch  to  faU  into  disrepair 
and  also  evidence  tending  to  show  that  the 
dltdi  was  not  reasonably  adapted  to  convey 
the  water  for  the  great  distance  required ; 
bat,  in  view  of  the  conflict  existing  npoa 
these  points,  the  facts  must  be  resolved  in 
support  of  the  findli^  of  tile  court. 

[2,1]  Defendants  make  the  further  claim 
that  the  court  failed  to  find  upon  Issues  pre- 
sented by  their  answer,  which  raised  the 
question  of  their  riparian  righte  in  the  waters 
of  the  stream.  Reqiondent  replies  that  no 
sndi  righte  were  suffldently  pleaded  and  Uiat 
no  findings  were  necessary  to  detmnine  any 
sucdi  issue,  citing  Riverside  Water  Co.  v. 
Gage,  89  Cal.  410,  26  Pac.  689,  and  San  Luis 
Water  Co.  v.  Sstrada,  117  CaL  168-182,  48 
Pac.  107S.  While  we  have  examined  the  text 
of  the  opinions  in  those  cases  and  while  they 
tend  strongly  to  support  the  contention  of 
respondent,  we  think  that  more  fiicts  were 
pleaded  by  the  defendante  than  were  ft»and 
In  the  cases  dted,  as  tending  to  show  that 
the  lands  of  defendante  were  riparian  to 
Summit  creek,  and  that  all  of  the  water  of 
that  creek  was  necessary  for  use  thereon  for 
agriculteral  pur[>ose8.  However,  we  fall  to 
see  how  any  prejudice  could  result  to  defend- 
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■aU  raumi  of  tte  ftUvre  of  .tbe  coarC  to 
make  a  flndliv  opon  ttat  tetw.  Even  had 
the  court  detenntned  in  fftvor  of  ttie  defmd* 
ants  that  their  lands  were  riparian  to  Sum- 
mit creek  and  that  all  of  tb»  waters  ot  that 
cre^  were  reasonably  necessary  to  tbe  prop- 
er Irrigation  thereof,  such  finding  would  not 
have  compelled  a  Judgment  In  their  favor,  for 
reasons  whldi  we  will  state:  The  defendants, 
at  the  time  th«y  made  their  attempted  ap- 
Iffopriatl<m  of  tbe  waters  of  Snmmlt  creek, 
held  possessory  rights  only  In  the  lands  upon 
which  the  waters  were  to  be  used.  That  tbe 
appropriation  of  water  may  be  made  for  use 
upon  sadk  lands  so  held,  there  Is  no  question. 
However,  one  who  obtidns  the  right  to  oc- 
cupy public  lands  riparian  to  a  Btream  the 
waters  of  which  have,  at  a  prior  time,  been 
appropriated  by  another,  takes  sudi  right 
subject  to  those  of  the  prlw  apprt^rlator. 
This  proposition  has  been  established  from 
tbe  beginning  of  the  cases.  Irwin  v.  Phil- 
lips et  al..  5  Cal.  140-147,  63  Am.  Dec.  113; 
Crandall  v.  Woods,  8  Cat  136;  Osgood  v.  El 
Dorado  Water,  etc,  Mln.  Cf*-,  M  Cal.  571; 
Lux  V.  Haggln,  69  CaL  855,  4  Pac.  919.  10 
Pac.  674 ;  Hargrave  v.  Cook,  108  Cal.  72-78, 
41  Pac.  18,  30  L.  R.  A.  380;  Senior  v.  An- 
dereon,  supra. 

There  was  evidence  tending  to  show  Qiat 
the  amount  of  water  claimed  under  the  ap- 
propriation made  by  plaintiff  was  reasonably 
necessary  fOr  the  purposes  to  wUdi  it  was 
sought  to  be  applied. 

The  Judgment  and  order  are  afflrmed. 

We  concur:  CONBET,  P.  J.;  HTEBS, 
Judge  pro  tem. 


MILLS  V.  LAING  et  al.    (Civ.  2549.) 

(District  Court  of  Appeal.  First  District,  Divl- 
■ton  1,  Galifoniia.  Nov.  26. 1918.  Rehearing 
Dmled  by  Supreme  Goort  Jan.  28.  1919.) 

1.  JiTDlCIAL  Salxb  «=»54— Ptjbchasek— Er- 
7ECT  OP  Reversal  or  Judoment. 

The  title  of  a  stranger,  purchasing  lands  at 
a  judicial  sale  under  a  judgment  which  is  er- 
roneous, but  not  void,  will  not  be  defeated  or 
impaired  l>y  a  sabssQuoit  revwsal  of  tbe  Jadg- 
Bsnt,  under  Code  Ov.  Proc  |  967 ;  but,  where 
a  party  to  Hm  deere*  purchases,  he  and  liis 
graBtsfls  acquire  a  defeasible  title  only,  under 
section  847. 

2.  Aoram  Possoasioir  «b>BS— Bssiirauia 
— Homu  OLana> 

The  Mssnee  of  adverse  possossion  is  that  tiie 
holder  claims  tbe  right  to  his  posstssioB,  not 
under,  but  to  onmsitioo  to*  tlie  title  to  whidt 
his  possession  is  alleged  to  be  adverse. 

Appes^  from  Superior  Court,  City  and 
Conntf  of  San  Francisco;  £.  P.  Mogan, 
Judge. 


Action  by  Laura  J.  XL  MUIs  agalnat  Charles 
D.  Lotng  and  anothw.  Judgment  for  plain- 
HIT,  and  defendants  appeal.  Affirmed. 

Arthur  H.  Barendt,  of  San  Francisco  (Geo. 
H.  Pippy,  of  San  Francisco,  of  counsel),  for 

appellants. 

F.  U.  Dam.  of  San  Frandsct^  for  reqKmd- 

ent 

LENNON,  P.  J,  This  Is  an  action  In  eject- 
ment to  recover  the  property  described  in  the 
complaint,  which  was  acquired  by  one  of  the 
defendants  from  the  plaintiff  under  a  decree 
of  sale  In  an  action  for  specific  performance, 
and  was  occupied  by  her  for  more  than  five 
years  before  this  action  was  commenced.  The 
facts  constituting  Qxe  basis  at  tlie  case  are 
briefly  as  follows: 

In  January,  1903,  I^ura  J.  E.  Hills,  the 
plaintiff,  was  tbe  owner  and  holder  of  the 
property  here  Invtrived.  fHiereafter  Charles 
Wesley  Beed  entered  into  a  contract  for  its 
purchase,  but,  being  unable  to  pay  Mary  A. 
Fritz  the  balance  of  certain  mooey  whidk  he 
had  borrowed  from  her,  he  assigned  his  con- 
tract of  purchase  and  the  cause  of  action 
based  thereon  to  her  as  security  therefor. 
Mrs.  Fritz  was  subsequwitly  substituted  as 
plaintiff  in  that  action  In  the  place  of  Reed, 
and  on  tbe  29th  day  of  May  obtained  Judg- 
ment against  Mrs.  Mills,  providing  In  part 
for  a  sale  of  the  property.  On  July  14, 1908, 
the  clerk  of  the  court,  pursuant  to  the  judg- 
ment, executed  a  deed  in  tbe  name  of  Airs. 
Mills,  conveying  the  property  to  Mrs.  Fritz. 
The  next  day  the  deed  was  recorded.  There- 
after, and  on  tbe  30th  day  of  September, 
1908,  Mrs.  Fritz  sold  the  prt^rty  to  Isabella 
LAlng,  the  only  defendant  iu  interest  here, 
under  a  contract  by  which  payment  was  to 
be  made  in  Installments.  Mrs.  Lalng  went 
into  possession  of  the  premises  on  the  8d  day 
of  October,  1908,  and  with  her  husband  oc- 
cupied them  continuously  down  to  the  date 
of  trial,  and  was  in  possession  at  tbe  time 
of  the  CO  rom  en  cement  of  this  action,  Decen- 
ber  4,  1915.  having  theretofore,  to  wit.  In 
September,  1915,  made  the  last  p^ment  un- 
der her  contract  of  purchase.  However,  aft- 
er the  judicial  ssle  of  July,  1008,  and  after 
Mrs.  LalDg  had  gone  into  posaessioo  of  the 
prmlses  under  her  contract,  to  wit,  on  the 
Ist  day  of  December,  1908,  Mrs.  Mills  ai^ieal- 
ed  from  that  judgment,  without  filing  any 
bond  staying  executiMu  December  8.  1909, 
the  judgment  was  reversed.  Fritz  v.  Mills, 
12  Cal.  Aw>.  113.  106  Pac  728.  Upon  a  sec- 
ond trial  of  the  action,  judgment  went  for 
Mrs.  Mills,  denied  the  plaintiff  therein  spe- 
dflc  performance,  and  this  Judgment  was. 
so  far  as  we  are  here  concerned,  declared 
final  in  effect  by  tbe  i^upreme  Court  on  Juue 
21,  1916.  170  CaL  44%  150  Pac.  376.  During 
this  litigation  Mrs.  HUls  paid  no  taxes  on 
the  property;  th^,  by  the  terms  of  the  ocm- 
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tract  <Kf  purdtase  betveen  Mxb.  Lalng  and 
Mn.  Frits,  being  paid  by  the  latter. 

[1]  One  of  tiie  Queatlcaia  In  the  case  re- 
anlrlng  conddentLoa  ia:  What  eftecc  did 
the  reretsal  of  the  Judgment  In  favor  of  Mrs. 
Frits  have  upon  the  conveyance  hj  her  to 
BIrB.  iMh^l  It  la  settled  law  that  the 
title  of  a  Btranger,  pnrdiaBlng  lands  at 
a  Judicial  sale  under  a  Judgment  whidi  la 
wroneous,  but  not  Toid,  wiU  not  be  de> 
feated  or  Impaired  b7  a  subeeanait  revers- 
al of  the  Judgment  If  a  Judgment  is  so 
far  valid  that  it  is  necessary  for  the  party 
against  whom  it  Is  given  to  resort  to  an 
appeal  to  avoid  its  effect,  he  most,  in  order 
to  {Hrevent  execution,  stay  proceedings  by 
giving  a  anfflclent  undertaking  on  appeal. 
If  be  omit  to  do  this,  strangers  to  the  suit 
may  purduue  at  the  sale,  and  in  that  event 
their  title  la  valid,  whether  the  Judgmmt  is 
affirmed  or  reversed.  It  Is  said  that  this  Is 
so  for  the  reason  that  public  policy  requires 
that  all  persons  should  have  cwfidence  In 
the  title  to  be  derived  tnm  audi  sale;  oOier^ 
wis^  f^  would  take  the  risk  of  purchasing, 
and  the  iH-operty  would  almost  Invariably 
be  sold  at  a  grossly  Inadequate  priook  Upon 
ttie  reversal  of  the  Judgment  aftn-  audi  sale 
to  a  stranger,  the  defendant  must  seek  re- 
dress from  the  plaintiff.  I'reoDoan.on  Dxecu- 
tions  <Sd  Ed.)  H  346,  046;  Code  Olv.  Proc.  I 
9BT.  But  where  a  party  to  tiie  decree  pur* 
chases  he  acquires  a  d^easlble  title  only, 
wbldi  foils  np<m  a  subsequent  reversal  of 
the  Judgment.  Id.  |  347.  And  we  think, 
under  tbe  weight  of  authority,  that  the  gran* 
tee  of  one  wbo  purchases  under  an  errmieouB 
decree  in  his  own  favor  necessarily  receives 
the  tlOe  subject  to  the  condition  under  which 
It  was  hdd  by  his  vendor.  Id.  1 347  ;  21>eia- 
bits  on  Umd  Titles,  1 164 ;  lieynolds  v.  Har- 
ris. 14  Cat  667,  681,  76  Am.  Dec.  45&;  Dl 
Nola  V.  Allison,  143  Oat  106,  112.  76  Pac. 
976,  65  U  B.  A.  419. 101  Am.  St  Bep.  84. 

Id  the  case  of  Marks  v.  Gowlee,  01  Ala.  299, 
the  facts  were  Identical  In  principle  with 
those  of  this  case.  The  purdiaslng  plalntur 
sold  the  land  to  a  third  person,  a  stranger 
to  the  actlra.  After  the  conveyance  the  Judg- 
ment under  whldi  the  propui?  waa  sold  was 
reversed.  The  court  h«Ul  that  the  defendant 
was  ttitltled  to  restitution  of  the  land  upon, 
the  ground  that  the  purdiaaer  from  the  plain- 
tiff was  diargeable  with  notice  of  the  de- 
feasible character  ot  the  title  of  bis  grantor, 
saying: 

"Hie  Judgment  or  decree  most  be  shown  nec- 
essarily as  an  Indiflpeosable  element  of  the  title 
of  tbe  party,  on  the  face  of  tbe  title  papers. 
And  when  it  Is  showo,  the  defeasible  quality  of 
the  title  appears,  of  whidi  tbe  vcDdee  is  bound 
to  take  notice.  •  •  •  The  right  of  a  party, 
aggrieved  by  an  erroneous  judgment,  to  a  res- 
toration to  the  conditiDn  In  which  he  waa  when 
it  was  roidarad— the  pnAiUtlon  sgainst  the 
uae  of  audi  Judgment  by  his  adversary,  bo  as  to 
derive  advantages  be  cannot  restore^  would  be 


of  llttie  avail.  If  thraoi^  tlie  mw%anlsm  otan 
alienation  to  a  party  bound  to  know  that  the 
right  and  prohildtiiu  aziata,  it  oould  be  defeat- 
ed." 

[2]  Tbe  only  other  question  In  tbe  case 
worthy  of  detailed  consideration  la  as  to 
whether  or  not  it  can  be  said  under  the  facts 
of  the  case  that  Mrs.  Laing  acquired  title  to 
the  property  by  prescrlptiMi.  It  will  be  not- 
ed that  she  went  Into  i>os&^slon  of  the  prem- 
ises in  the  month  of  October,  1908,  and  re- 
mained therein  for  more  than  five  years,  to 
wit,  about  seven  years,  at  the  time  this  ac- 
tion was  commenced.  We  will  not  attempt 
to  answer  all  of  the  j)oints  made  by  defend- 
ant on  this  phase  of  the  case.  We  think  it 
sutudent  to  say  that  the  evidence  in  this  case 
sustains  the  view  that  Mrs.  Lalng  did  not 
establish  ■  title  by  prescription  In  failing  to 
show  that  she  held  the  property  In  hostility 
to  the  title  of  the  true  owner,  and  under  a 
claim  of  right  If  the  possession  Is  consist- 
ent  with  or  in  subordination  to  the  title  of 
the  real  owner,  It  Is  not  adverse.  Any  evi- 
dence of  the  recognition  of  the  title  of  anoth- 
er is  always  admissible  to  show  the  real 
character  of  the  possession.  Unger  v.  Moou- 
ey,  63  Cal.  698,  49  Am.  Bep.  100;  1  Am.  & 
Eng.  of  Law,  796;  2  Corpus  Jur.  131, 

H  224.  225.  It  is  said  In  HcCracken  v.  San 
Frandsco,  16  086: 

'*To  roidar  possassion  advvrse,  so  as  to  set 
the  statute  of  UmltatioDs  In  mot^m,  It  must  be 
accompanied  with  a  claim  of  title;  and  this 
daim,  when  founded  'upon  a  written  iusfrument 
as  being  a  conveyance  of  tbe  premlsea,'  muat  be 
asserted  by  the  occupant  in  good  faith,  in  the 
belief  that  be  has  good  right  to  tiie  premises, 
and  with  the  intention  to  bold  them  against  all 
the  world.  The  claim  must  be  absolute— not  de- 
pendent npcm  any  contingencies— and  must  be 
'ezduaive  of  any  other  ri^t';  and  to  render 
the  adverse  possession  thus  commenced  effMrtnal 
as  a  bar  to  a  recorery  by  the  true  owner,  tke 
possession  must  be  oondnued  without  Inters 
raptlon,  under  smdi  dalsi,  for  five  yaarK** 

The  essence  ot  adverse  possession  is  that 
the  holder  claims  the  rU>bt  to  his  possesalm 
not  under  but  In  opposition  to  the  title  to 
whlfit  his  possession  is  alleged  to  be  adverse 
Parish  T.  OooD,  40  GaL  88,  S7. 

As  we  have  aeai»  Urs.  Lalng  was  boond 
to  know,  and  In  tact  did  know,  tbe  coBdltlon 
of  ttie  rec<»rd  upon  wfaidi  Um  title  of  lira, 
rrits  rested.  The  cmtract  of  purchase  pro- 
vided In  part  for  a  return  of  the  money  paid 
on  account  of  tbe  purchase  pcloe  In  the  event 
that  Hra.  EUti  waa  nnable  to  tender  Mrs. 
Lalng  a  perfect  title.  After  tbe  levetnl  of 
the  Judgment  bi  favor  of  Mrs.  Frits  on  tbe 
drat  appeal,  and  on  April  80i  191^  Mrsi 
Laing  evidently  became  ap^henstve  con- 
cerning the  ctmdltlfm  of  Mrs.  Fritz's  tttls^ 
and  as  a  result  a  second  contract  waa  enter- 
ed Into  between  them,  whldi  provided,  anxnig 
other  things^  as  toUom: 
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"In  caw  tbe  sdler  Is  not  aUe  to  tender  tiie 
pnrchoser  a  perfect  tMe,  •  •  •  or  tf  the 
pnrcbaser  Bhoald  be  at  any  time  oaated  from  the 
posBessioD  of  said  premiwe,  then  in  anj  of  said 
•vants,  at  tfat  option  and  upon  the  demand  ot 
tka  pnidaatr,  the  aeller  riiiUl  ntun  all  of  the 
monejB  which  the  porehanBr  ihall  han  paid  to 
tJie  aeOer.  leea  $45  a  numth  rant  for  tlie  laid 
prcmiaea  for  the  time  they  have  been  occupied 
by  the  pnrchaaar,  ^na  tte  intweat  hartfnafter 
•tftted.** 

Tlie  new  agreement  further  provided: 

"T%e  seller  farther  agreea  *  *  *  la  all  re- 
spects to  save  purchaser  harmleaa  in  all  matters 
r^atliif  to  said  title  and  to  his  occupation  of 
aald  premiaea." 

Shortly  after  the  dedslon  of  tbe  Supreme 
Court  im  the  second  aK>eal,  afflnning  tbe 
Judgment  ot  the  trial  court  drying  Mrs. 
Mix  a  spedflc  performanoe  of  tbe  contract 
in  her  action  against  ICre.  MlUs,  and  on  Sep- 
tonber  4,  1915,  Mr*.  tMing  wrote  to  Mza. 
t^rlta.  caUSng  attention  to  ttda  dedahm.  and, 
oonetmlng  It,  mSdt 

It  "meana,  as  I  understand  it,  that  Ae  prop- 
arty  bdongs  to  Laura  J.  IL  Milli^  and  tiiat  yon 
have  not,  and  namr'hara  had,  any  title  to  eu- 
vey  to  ma.**  « 

Id  Norember,  1016,  Ura.  Lolng  again  wrote 
to  Mrs.  Fritz,  and,  after  Quoting  certain  pro- 
visions of  tbe  cmtract  of  purdiase,  demand' 
ed  the  return  of  tbe  money  she  had  paid  on 
Account  of  the  purchase,  less  a  certain  sum 
per  month  daring  the  period  she  had  occu- 
pied the  premises,  whereupon,  she  said,  "I 
will,  of  courae,  •  *  •  immediately  va- 
cate the  premises."  i^nnUnatdy  a  m<Mith 
after  this  action  was  commenced  Mrs.  Fritz 
and  Mrs.  Lalng  ^tered  Into  a  sopj^emutal 
agreement,  reaffirming  certain  proTlal(Hi8  of 
tbe  contract  of  April,  1910,  and  providing 
further  that  Mrs.  Fritz  would  assume  and 
pay  all  attom^'s  fees,  costs,  damages,  and 
expenses  whl<^  might  be  Incurred  by  or  im- 
jKwed  upm  Mrs.  Iialng  by  reason  of  the  Uti- 
gation  over  tbe  propw^.  Mrs.  Lalng  In  part 
testified: 

"Q.  Ton  espeetad  to  get  a  deed  when  yon  had 
the  property  paid  for,  and  did  not  expect  to  be- 
come the  owner  in  any  other  way  tiian  through 
a  deed  from  Mrs.  Ftlta;  isn't  that  correct? 
A.  Yes.  sir." 

She  also  testified  that  her  attorney  In  this 
case  was  employed  by  Mrs.  Fritz. 

In  view  of  what  has  Just  been  said,  we  are 
convinced  that  it  cannot  be  held  that  Mrs. 
lalng  held  possession  of  the  properly  in  hoa- 
tlUty  to  the  UUe  of  Mrs.  MUls.  Mrs.  Laing 
did  not  enter  into  poesessioii  of  this  property 
and  hold  it  under  a  claim  of  title  exdnslve 
of  any  other  right  It  Is  true  that  the  two 
contracts  made  by  Mrs.  EYitz  and  Mrs.  Lalng, 
two  and  eight  years  after  tbe  omtract  ot 
purdiase,  mlgbt  have  been  entered  into  un- 


der such  drcnmstancee  as  would  warrant  the 
conclusion  that  they  were  contracts  of  in- 
demnity only.  But  It  must  be  remembered 
that  Mrs.  Lalng  was  bound  to  know,  and  did 
know,  the  donbtf\il  condltltm  of  the  title 
when  she  entored  Into  the  contract  of  pur- 
chase. In  her  letter  of  November,  1915,  she 
quoted  certain  provisions  of  that  contract, 
according  to  whlcii,  under  the  decisloa  of  the 
Supreme  Court,  she  seemed  to  bdleve  that 
she  ought  to  vacate  the  praises,  and  that 
upon  doing  so  she  was  entitled  to  the  return 
of  the  payments  made  by  her,  leas  a  certain 
monthly  sum  covering  the  period  of  her  oc- 
cupation, to  be  considered  as  rental  of  the 
premises.  Unch  of  what  was  done  by  Mrs. 
Lalng  was  done  to  protect  tbe  Interests  of 
Mrs.  Fritz.  All  through  the  transaction  Mrs. 
Laing  appears  to  base  her  dalm  to  the  prop- 
erty upon  the  title  of  Mrs.  Fritz,  and  to  hold 
tbe  possession  thereof  in  submission  to  the 
title  of  Mrs.  Milla 
The  Joi^ment  Is  affirmed. 

Wb  concur:  STUBTEVA14T,  Judge  pro 
ton.;  BEtASLT,  Judge  pro  tenk 


FCBMAN  T.  BBEWEB  et  aL   (Civ.  1864.) 

(DitCflet  Goovt  of  Appeal,  Thtard  Dlsttkt.  Cal- 
IfomU.   Nov.  19,  1918.) 

1.  BOMEffrUD  ^»81  —  HOICBSTKAD  DKXASA- 

TIOIT. 

A  trustee,  having  not  only  actual  posseselon 
of  land  which  was  subject  to  a  trust  but  a  ben- 
eficial interest  therein*  is  entitled  to  protect 
not  only  that  tatereat  but  any  other  tatarest 
lAieh  she  may  hare  In  the  land  as  against 
ereditorsi  1^  Iniweasisg  uw  entire  parcel  with 
a  boateatead  declaration. 

2.  EtXKCTTTOSS  AHD  AominsTmATOBS  <^3>SUK0) 
— DBCBU  of  DiSTBIBUTIOn— BmscT. 

A  decree  of  ^tribntlon  determining  the 
righto  ot  the  henefldaries  under  a  wiU  from 
whkh  no  anieal  waa  ever  taken  Is  eondoalve 
aa  to  the  proviaiwis  of  the.  wilL 

S.  JoniT  IteANCT  «s»l  —  Natuu  or  BffrAix. 

The  properties  of  a  Joint  estate  are  derived 
from  its  uni^,  which  is  fonrfold,  unity  of  in- 
terest, unity  of  title,  unity  of  time,  and  unity 
of  possesriott,  in  other  words,  joiat  tonanta 
have  one  and  the  same  Intoreet 

[Ed.  Note.— For  o^er  deflnltlona,  see  Words 
and  PhrasM,  First  and  Second  Series,  Joint 
Tenancy.] 

4.  TBNAifOT  nt  ComfON  «s»l-— NaTDXB  or. 

Tenants  In  common  are  those  irtio  hold  by 
unity  of  possession. 

5.  HOHEBTBAD  «=>84  —  TSR AROT  IH  COMMON 
^=>1  —  NaTDBB  of  IHTKBEST  —  HOMESTXAD 

Decubation. 
A  widow  who  with  her  deeeaaed  husband 
had  been  the  owner  of  oommnnity  estate  held 
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'Hot  a  tCBBBt  in  oonuDoa  irlUi  (diflAreit  d  tiia 
marriage,  who  wm  entitiad  to  interustt  in 
tlie  land  aoder  tbe  will  of  the  hosbandr  and 
hence  the  widow's  homestead  dedantion  while 
aha  waa  in  poaseaaion  of  the  land  waa  valid. 

9.  HoincsTXAD  <=3»154— RgutAW  as  to  Tbust 

PBonvrr— SnnT. 
Where  the  trnatee,  who  waa  not  only  in 
poaaeaaton  of  the  land  bat  also  had  a  beneficial 
interest  and  title  to  part  of  It,  filed  a  home- 
Btead  declaration  on  the  property,  the  home- 
stead declaration  was  not  destroyed  because  of 
the  release  of  the  homestead  aa  to  the  land 
aabject  to  tbe  trnst 

7.  WxLu  «s»792(4)  —  Acts  GoNsnTurnio 

liilAOTION—ACTXna  AS  EXSCXTTOB. 
The  hnsband  of  a  decedent  who  had  filed  a 
homestead  decIaratiOD  on  land  is  not  estopped 
from  maintaining  an  action  to  quiet  title  to  the 
property  because  be  qualified  as  executor  of 
the  will  of  his  deceased  wife  by  which  instra- 
ment  the  property  was  devised  to  others,  etc 

Ai^eal  from  Superior  Court,  Kings  Cknm- 
ty;  M.  L.  Short.  Judce. 

Action  to  qtdet  title  Iv  Fraocta  Ifarlon 
Furman  against  Henry  S.  Brewer  and  anotb- 
er.  From  a  Judgmoit  for  ptalntUf,  the  flrst- 
naojied  defendant  aiveals.  AflBrmed. 

Oosper  ft  Watklnam,  of  HanftorO,  for  ap- 
pelant. 

Frauds  Cnnningliam,  of  Hasford,  tax  n- 

BpcmAeat. 

HAST.  J.  The  action  was  brought  to 
Qulet  the  title  of  plalntUf  to  the  south  half 
of  the  northwest  quarter  of  a  certain  secUui 
of  land  in  tbe  ooiinty  of  Kings.  Judgm^t 
was  In  bis  favor,  and  the  appeal  Is  by  tbe 
defendant,  Henry  a.  Brewer,  from  said  Judg- 
moit. 

In  August,  188&,  Samuel  G.  Brewer  was 
tlkfi  owner  of  tbe  ^tlre  northwest  quartw 
section,  tbe  eoutb  half  of  wblcb  la  In  con- 
troversy here,  said  quarter  section  being  the 
community  property  of  Samu^  G.  Brewer 
and  his  wife,  Phoebe  Brewer.  Samuel  G. 
Brewer  died  on  August  29,  1889,  leaving  a 
will  of  which  his  wife  and  Samu^  A.  Brew- 
a  son,  were  aKMlnted  executors.  The 
fourth  clause  of  said  will  reads  as  follows: 

"I  give  and  devise  all  the  rest,  residue  and 
remainder  of  my  estate,  real  and  personal,  of 
every  name  and  nature  whatsoever,  owned  by 
me  at  tbe  time  of  my  death,  to  my  wife,  Phoebe 
Brewer,  and  my  son,  Samuel  A,  Brewer,  to  be 
by  them  held  in  trust  for  my  sons,  Daniel  G. 
Brewer,  Samuel  A.  Brewer,  Ohartes  Brewer 
and  Heniy  Brewer,  for  the  maintenance  of  my 
wife,  Pboebe  Brewer,  and  our  children  who  may 
then  be  less  than  twenty-one  years  of  age  and 
unmarried,  until  all  of  said  ddldren  shall  have 
attained  unto  the  age  of  twen^-one  years;  and 
I  hereby  direct  and  order  that  when  the  young- 
est living  child  hereinbefore  named  shall  have 
reached  the  age  of  twenty-one  years,  ^t  my 


aftld  ertate  so  dMaed  and  beqnestliad  in  tnut 
to  my  wife,  Phoebe  Brewer,  and  to  my  son, 
Samuel  A.  Brewer,  shall  be  sold  by  them  or  by 
their-  saceessors  in  trnst,  and  that  the  pro- 
ceeds of  snob  sale  he  divided  shsae  and  share 
alike  amoat  my  sons,  Daniel  O.  Beewcr,  Ban- 
uel  A.  Brewer.  Ohariea  Brewer,  and  Henry 
Brewer." 

Said  will  waa  probated  and  a  detree  of 
distribution  was  entered,  on  May  6,  ISItft 
containing  this  clause: 

**To  tbe  said  Pboebe  Brewer,  the  florriving 
wife  of  said  deceased,  the  one-half  of  tbe  ree- 
idne  of  said  estate  absolutely  and  the  other  half 
of  the  residue  of  said  estate  to  Phoebe  Brewer 
until  the  youngest  child  of  said  deceased  be- 
comes twenty-one  years  old  according  to  the 
terms  of  the  last  will  and  testament  of  said 
deceased." 

Then  follows  a  description  of  certain  per- 
sonal property  and  the  northwest  quarter  of 
said  section  of  land. 

In  November,  1897,  Pboebe  Brewer  became 
the  wife  of  Francis  MailcA  Furman,  tbe 
plaintiff  herein,  and.  on  the  eSd  of  Deconber, 
1898,  she  filed  a  declaration  of  bomestead 
npon  tiie  said  quarter  section. 

Certain  deeds  were  introduced  In  evldenoe, 
and  certain  others  were  referred  to  by  coun- 
sel for  the  respective  parties,  showing  that, 
in  1905,  Phoebe  Purman  became  the  sole  own- 
er of  the  south  half  of  said  quarter  section, 
the  land  in  dispute. 

Phoebe  Furman  died  on  October  19,  1905, 
leaving  a  will  In  which  she  bequeathed  to 
her  husband  the  land  In  question  "to  bave 
and  to  hold  for  his  natural  life,"  and  npon 
his  death  half  thereof  to  go  to  her  daaghter, 
Ada  Harper,  and  half  to  her  son,  Henry  S. 
Brewer,  the  defeudauta  herein. 

[1-S]  The  principal  question  presented  for 
decision  is  as  to  the  validity  or  Invalidity 
of  the  homestead  declared  by  Phoebe  Fur- 
man (formerly  Brewer)  upon  the  proper^ 
In  dispute  after  her  marriage  to  the  plain- 
tiff, the  homestead  being  for  their  Joint 
benefit.  Tbe  Importance  of  the  controversy 
thus  brought  to  us  lies  In  the  fact  that  Wioe- 
be  Furman,  upon  her  death,  left  a  will  where- 
by she  gave  to  her  surviving  husband,  the 
plaintiff,  a  life  estate  In  tbe  property  in  dis- 
pute,' with  a  remainder  over  to  two  ot  her 
children  by  her  former  marriage,  one  of 
whom  is  the  appellant  here,  and  that  the 
court  found  and  adjudged,  obviously  by  vir- 
tue of  section  1474  of  tbe  Code  of  Civil  Pro- 
cedure, that  the  idaintiff  Is  tbe  owner  In 
fee  <a  said  pn^rty. 

The  contmtlon  of  tbe  appellant  is  that, 
inasmnch  as  at  the  time  of  the  filing  of  the 
declaratim  of  homestead  tbe  property  was 
held  by  ber  and  ber  cblldren  as  Joint  tenants 
or  tenants  in  0Mnm(»i,  tile  homestead  is  bt- 
valld.  On  this  proposition,  tbe  raspondrat 
contends  that  the  declaration  of  homestead 
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wu  fil«d  vBOer  tbe  atfttate  of  1868  r«l«ttiic 

to  homesteads  (Btats.  1867-68^  jf.  U9)*  the 
Ant  Beetlon  ot  wUidi  reads: 

"Wbenerer  any  party  entllled  to  a  homestead 
luder  the  Isws  of  this  state  shall  be  In  ezdu- 
stre  oecDpatiMB  «t  any  parcel  or  tract  of  land, 
having  the  same  inclosed,  and  riudl  select  and 
record  and  reside  DiKm  the  same  as  a  home- 
stead, such  party  so  selecting  and  claiming  sball 
be  entitled  to  such  homestead,  and  to  all  rights 
and  exemptions  provided  by  the  general  law 
relating  to  homesteads,  to  the  extent  of  such 
daimanf  B  Interest  in  such  homestead  property, 
althotvl>  mch  land  be  hdd  in  Joint  tesaney, 
or  tenancy  in  common,  or  such  claimant  own 
only  on  ondMdad  latarast  therefai." 

It  la  argiwd  tff  tbe  tufKmdent  that  llie 
abore  aoction  has  iwrer  been  repealed  by  snlH 
sequent  legislation  relating  to  homesteads, 
and  that  therefore  flw  declaratldb  of  home- 
stead la  Talld,  even  It  It  be  tme  that  PhoAe 
Brewer  and  her  d^dren,  the  beoefldariea 
named  In  tbe  trust  danse  of  tho  wlU  ot  Hie 
deceamd  and  also  r^erred  to  In  the  decree 
ot  dlatrlbntlfm  in  the  estate  ot  said  deceased, 
are  cotenants  of  the  real  property  npon 
which  the  homestead  dedanrtlon  was  filed. 
On  the  other  hand,  the  appellant  contends 
that  the  statute  ot  1888  has  been  rqtealed  by 
the  snbaeqnoit  l^lalatlon  upon  the  subject 
of  homesteadSL  Bee  aectton  1S87  et  seq^  Qv. 
Code. 

The  present  law  relating  to  homestead.  In 
nil  substantial  particulars,  Is  as  It  was  enact- 
ed by  the  Legislature  of  1818-74.  Stats. 
1873-74,  p.  228  et  «eq.  There  la  no  express 
provision  In  Hie  preset  law  repealing  the 
act  bf  1868,  and  therefore,  if  the  act  of  1868 
has  been  repealed,  the  repeal  has  been  ef- 
fected by  Implication  artslng-dther  from  an 
irreconciMjle  Inconsistency  betireen  the  law 
as  it  now  stands,  as  found  in  tbe  sections  ot 
the  Oivll  Code  above  named,  and  the  act  of 
1868,  or  frmn  an  indication  irresistibly  do- 
dudble  from  the  general  tenor  of  said  law 
that  the  Legtolature  intended  that  it  ahodld 
mpersede  as  a  sdienie  for  allowing  home- 
steads that  whlQh  was  established  by  the 
Legislature  of  ISOS.  This  precise  question 
has  never,  so  far  as  we  are  at  presoit  advis- 
ed, been  passed  npon  by  the  higher  conrts, 
and  it  Is  probable  that  the  pn^Hwitlon  haa 
never  been  put  squarely  up  to  those  courts. 
There  are  comparatively  recent  decisions, 
however,  which  distinctly  lurid  "that  a  home- 
stead cannot  be  created  npon  land  hrid  In 
cotenancy,  or  tenant  In  common,  in  favor 
of  one  of  the  cotenant»"  {Etosenthal  v.  Mer- 
ced Bank,  UO  OaL  X98,  202,  42  Pac  640;  In 
re  Carriger's  Estate,  107  Gal.  618,  40  Pac 
1032;  SchooDover  v.  Blmbaom,  148  Oal.  S48, 
649,  83  Pac  099.  The  last-named  case  comes 
neai^  than  any  other  to  whldb  our  attention 
has  been  called  to  holding  that  the  ^ect  of 
the  enactment  of  the  sections  of  the  OlvU 
Cod«  xdatljig  to  homesteada  «nd  abOTO  va- 
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ferred  to  warn  to  repeal  the  act  of  1868,  for 
It  la  therein  aald:  .        .  .  ■ 

TTfce  tfedsions  ander  the  1>resiint  and  (ormer 
laws  heUlag  that  ar  hamestead  cannot  be  creat- 
ed out  of  luds  held  in  cofteoaney,  violate  no 
weU-established  rule  of  law.  They  merely  cod- 
Btrue  atMutory  provisions  conferring,  upon 
householders  rights  of  exemption  not  otherwise 
enjoyed.  Five  seasiona  of  the  Legislature  have 
been  held  since  the  last  decisions  were  promul- 
gated. If  the  legislative  department  had  not 
been  satisfied  with  tta  Judicial  interpretation 
as  to  the  vtUut  of  tbe  right  eenfiRed,  thoa 
has  hem  ample  opportunity  to  amend  the  stat- 
ute so  as  to  give  in  unmistakabla  language  tbe 
right  withheld  by  tbe  decisions.  In  view  of 
these  drcumstauces,  and  without  expresBlng 
any  opinion  concerning  tbe  sotmdQeBS  or  un- 
BoondneBS  of  the  decisions  in  question,  we  are 
of  the  opinion  that  they  ahould  be  adhered  to, 
lerring  it  to  the  Legislature  to  extend  the  right 
of  the  hransataad  ta  ootaaanta  If  it  ahaH  see 

In  Swan  v.  Walden,  166  Cal.  19S,  108  Pac. 
9S1,  134  Am.  St.  Rep.  118,  20  Ann.  Oas.  194, 
the  grants  of  three  several  lots  were  to  Ed- 
ward Walden  and  his  wife,  Luella  Walden, 
In  Joint  tenancy.  The  wife  ffled  a  declara- 
tion on  all  of  two  lots,  whtdi  were  conveyed 
to  the  parties  by  a  single  deed  or  grant.  The 
court  held  that  the  homestead  was  valid,  in- 
asmuch as  the  whole  land  held  by  the  hus- 
band and  wife  In  Joint  tenancy  was  Impressed 
with  the  homestead  characterlstle,  whidi  she 
could  do  as  to  her  own  interest,  which  was 
her  separate  proper^,  and  wbl«h  she  could  do 
as  to  herhmband's  Interest,  "since  she  has  the 
pow«  to  dedare  a  homestead  npon  the  bus- 
band's  separate  property."  The  Walden  Oase 
Is  dUEerentiated  from  the  Scbo<Hi)over  and  oth- 
er preceding  eases,  in  whldi  th^rigbt  of  a  oo- 
tenant  to  impress  real  property  held  In  coten- 
ancy wtth  tbe  homestead  diaractertstic  is  de- 
nied. In  the  fhct  that  In  the  latter  eases,  unlike 
the  Walden  Oase^  t2ie  cotenanta  were  not  hus- 
band and  wife,  the  cotenancy  being  between 
the  husband  or  his  wife  and  third  persons, 
and  consequoitly  the  heading  of  the  wife  or 
hud>and  not  capable,  from  the  very  nature  of 
the  tenancy,  of  being  delimited  or  ita  limits 
definitely  marked  out  and  fixed.  The  Schoon- 
over  Oase  and  the  cases  followed  by  it  are  also 
to  be  distinguished  from  the  case  where  the 
husband  owns  an  undivided  interest  in-  land, 
as  a  tenant  in  common  with  others,  and  is  liv- 
ing on  the  entire  tract  with  bis  family,  for 
in  that  case  It  has  been  held  that  the  wUe 
may  claim  a  homestead  on  It  to  the  extent  of 
the  husband's  undivided  Interest,  and  to  the 
extent  in  value  of  $5,000.  Hlgglns  v.  Hlg- 
gins,  46  Gal.  260. 

The  present  case  cornea  within  the  rule  of 
the  Schoonover  and  other  cases  which  It  fol- 
lows, and  not  ^Ithin  the  rule  established  by 
the  case  of  Swan  v.  Walden;  for  here,  as 
the  evldoice  shows,  the  homestead  claimant, 
when  filing  the  homestead,  llvsd  on  and  had 
actaal  poases^<m  of  the  entire  tract  of  land. 
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Incladlng  her  undivided  one-h&If  thereof  bb 
well  as  the  undivided  one^alf  which  she 
held  In  trust  It  also  dlffws  from  all  the 
CBSM  above  named  because,  as  shown,  Phoe- 
be Brewer  bad  a  beni^lcial  interest  in  the 
trust  estate.  ' 

Bnt  it  Is  not  necessary  for  ns  to  decide 
wfaetbor  tbe  enactment  at  the  existing  Oode 
sectlona  resulted  in  the  repeal  of  the  home- 
stead statute  of  1868,  or  whether  tbe  ded- 
Blons  so  hold,  since  we  are  nnaUe  to  perceive 
how  it  can  be  worked  out  that  Phoebe  Brevr- 
er  and  her  dblldren,  named  as  beneficiaries  in 
the  trust  daiise  of  the  will  of  the  deceased 
and  wbldi  clause  Is  by  refoence  made  a  part 
of  the  decree  of  dfstrlbutim  of  the  tatter's 
estate,  hold  the  property  In  cotenancy. 

It  may  first  be  observed  Qiat.  since  the  evi- 
dence  discloses  that  all  the  estate  of  Samnel 
G.  Brewer,  deceased,  was  cunmunity  proper^ 
ty— that  Is,  acquired  during  the  covoture  of 
Samnel  O.  and  Flw^  Brewer  (later  Fur- 
man) — it  was,  of  course  not  wuiiln  the  le- 
gal competency  of  Samuel  G.  to  dispose  of 
her  ocxnrannity  interest  by  testament.  IMb, 
though,  as  we  oonstme  his  will,  he  neither 
intended  nor  attempted  to  do;  but  In  diapos* 
Ing  of  that  portion  of  the  estate  whldtv  he 
had  the  right  to  make  testamentary  dlqwsal 
of.  he  made  Phoebe  Brewer,  with  their  chil- 
dren named  in  the  trust  clause  of  the  will, 
a  benefldaiy  thereof;  that  is  to  say,  be  pro- 
vided therein  that  the  Interest  bo  disposed  of 
should  be  for  her  maintenance  until  the 
youngest  living  of  th^r  children  named  as 
benefldarleB  under  the  trust  clause  of  the 
will  should  attain  the  age  of  21  years.  Her 
trusteeship  was  therefore  coupled  with  an 
interest  Tk0.t,  as  tmstee,  she  should  have 
exduslve  actual  possession  of  the  land  which 
constituted  the  corpus  of  the  trust,  we  doubt 
not  was  the  Intention  of  the  testator.  Indeed, 
as  above  shown,  the  evidence  shows  that 
she  did  hara  actual  possession  of  and  occu- 
lted the  real  property  during  the  period  of 
the  existence  of  the  trust  which,  it  seems  to 
be  radmltted,  though  not  clearly  shown  by 
the  record,  terminated  in  November,  1905, 
the  youngest  of  the  children  having  then  at- 
tained the  age  of  21  years.  Thus  It  appears 
her  right  to  the  possession  of  the  property 
during  the  existence  of  the  trust  was  never 
challenged  or  questioned.  At  any  rate,  hav- 
ing not  only  the  actual  possession  of  the 
trust  property,  but  a  beneficial  Interest  there- 
in— that  of  maintenance— she  was  eotltled  to 
protect  not  only  that  Interest  but  any  other 
Interest  she  bad  in  the  land  as  against  credi- 
tors by  impressing  the  entire  tract  with  a 
homestead  characteristic  unless,  as  Is  the 
contention,  she  and  the  other  beneficiaries  of 
the  trust  held  the  property  as  cotenants,  to 
whidL  question  we  will  now  give  our  atten- 
tion and  as  to  which  we  have  this  to  say: 
That  at  no  time  was  the  property  held  in 
cotenancy  unless  It  can  ^n^eriy  be  said  that 


Samuel  A.  Brewer,  named  tai  anA  appoAnted  br 
tbe  wlU  of  the  deceased  as  ootmstee  «f  Ruw- 
be  Brewer,  and  die  last  named  by  vlrtae  of 
their  joint  trusteeship,  became  cotenants  of 
the  trust  estate.  .  But  assnminc  wiOiout  de- 
ciding or  omoeding,  that  Sanrael  A.  Brewer 
and  Phoebe  Brewer,  as  cotrustees^  bcAd  the 
joint  pKverty  in  eotoiancy  under  tbe  will 
of  the  deceased,  it  neverthrieas  tranq;rtre8 
that  by  the  decree  of  distribution  entered  in 
the  estate  of  Uie  deceased  dz  years  before 
tbe  filing  of  the  declaration  of  homestead  in 
question,  and  tnm  wbldi  decree  no  appeal 
was  ever  taken,  Phoebe  Brewer  was  given 
the  entire  estate  of  the  deceased  In  serenity 
— an  nndlvUed  cme-half  abstdnt^  and  an 
undivided  oneJialf  to  her  in  trust,  to  be  dis- 
posed of  Iv  her  according  to  Uie  toms  of  the 
trust  clause  of  the  wlU  of  the  deceased.  The 
decree  of  dlstribnUon  is  oondnsive  aa  to  the 
prorlalons  of  the  will  and  the  intention  of 
the  testator,  and  therefore  under  the  decree 
Samnel  A.  Brewer  ceased  to  be  a  trustee  oC 
tbe  trust  estate^  and  It  ff^owB,  of  coarse,  that 
if  ever  be  was  a  ootenant  of  Phoebe  Brewer 
of  the  property,  he  was  not  such  at  the  time 
of  the  filing  by  her  of  tSw  daelaratloo  of 
homestead  thereon. 

Nor  were  the  dUldtoi  of  tbe  deceased, 
named  as  beneficiaries,  etc.,  either  Joint  ten- 
ants or  tenants  In  comm<m  with  Ftioebe 
Brewer  of  the  property.  "The  properties  oC 
a  joint  estate  are  dertved  from  Its  unity, 
which  Is  tourUAA ;  tba  unity  of  intwest  the 
unity  of  title,  the  unity  of  time  and  the  nslt^ 
of  possession ;  or,  in  other  words,  Joint  tra- 
ants  have  one  and  the  same  interest  aoonlng 
by  one  and  Qte  same  conveyance,  commenc- 
ing at  one,  and  the  same  time^  and  htid  by 
one  and  tbe  same  individual  poesessitm.''  2 
Black.  Oomm.  181.  Tmants  In  CMnmon  are 
tiiose  who  tkOiA  by  unity  of  possessltm. 

There  is  absolutely  no  semblance  of  a  jodnt 
tenancy  In  die  estate  created  by  the  testator 
In  the  property  or  In  tbe  whole  or  any  part 
of  the  property.  Nor  was  there  a  tenancy  in 
common  thereby  created-  The  estate  created 
by  the  will  Is  wanting  In  at  least  two  of  the 
unities  essential  to  constitute  it  a  Joint  es- 
tate, vis.  the  unity  of  Interest  and  the  unity 
of  possession,  and  the  absence  of  the  latter 
unity  leaves  it  without  the  distlngnislilng 
characteristic  of  a  tenant?  in  common.  Aa 
seen,  the  testament  or  the  trust  clause  there- 
of expressly  provides  that  when  the  youngest 
of  the  living  Childroi  named  as  benefldarles 
shall  have  attained  the  age  of  21  years,  tiie 
tmst  VTO^Tty  shall  be  sold  and  the  proceeds 
of  tbe  Bale  divided  share  and  share  alike  be- 
tween said  children.  Thus  it  will  be  noted 
that  there  is  no  provision  that  said  children 
should  at  any  time  have  possession  of  the 
property.  Of  course  they  had  a  vested  or 
present  Interest  In  the  estate,  bnt  the  actual 
enjoymmt  of  sudi  Interest  was  postponed  to 
a  future  time,  not  by  poesearion     ttie  oor- 
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pas  of  the  trust  Itselt,  btit  br  reeelTiiig  flkelr 
re^ectlTe  sbares  of  tbe  prooeeda  reallMd  up- 
on tbe  sale  of  the  iH-operty  as  prorided  tiy 
the  will  and  tn  the  decree  of  diBtrlbation. 
As  a  mattei  of  fact,  tbe  said  children  were 
nearer  l^atees  than  devisees,  althou^  up 
to  the  happening  of  the  cootiogency  upon 
whidi  the  trust  property  was  to  be  sold  the 
corpus  of  the  trust  would  strictly  be  treated 
as  land  rather  than  as  personalty.  But,  bow- 
ever  that  may  be,  it  Is  very  clear  that  It  was 
not  lut«ided  by  the  dei^sed  that  the  said 
children  should  have  actual  possession  ot 
the  tniBt  property  at  any  time,  but  ttiat  such 
possesslfHi  should  be  enjoyed  ezdoslTely  by 
Phoebe  Brewer  until  tbe  happening  of  the 
condition  wldch  would  terminate  the  trust 
As  above  stated,  the  evidence  does  not  di- 
rectly show  when  the  youngest  child  reached 
the  age  of  21  years.  It  is  stated  in  tbe  brief 
of  counsel  for  the  respond»it,  and  not  denied 
by  the  appellant,  that  that  event  occurred  In 
Novouber,  1906.  It  also  appears  from  tbe 
evidoice,  however,  that  fm  the  7th  day  of 
November,  1906,  Phoebe  Furman  (formerly 
Brewer),  as  "the  distributee  of  all  the  estate 
of  Samuel  G.  Brewer,  deceased,"  and  "Sam- 
nel  A.  Brewer,  named  as  trustee  under  said 
will,  but  not  mentioned  In  the  decree  of  dls- 
tribatloa  of  said  estate,"  conveyed  to  Charles 
N.  Brewer,  one  of  the  named  baiefldarles 
under  the  trust  clause  ot  said  will,  all  of  the 
V.  W.  ^  of  section  28,  township  19  S..  range 
22  E.  M.  D.  B.  and  AT.,  the  same  being  the 
quarter  section  described  In  the  will  and  the 
decree  of  distribution ;  that  on  the  8th  day 
of  November,  1906,  Fhodn  Furman  (formerly 
Brewer)  conveyed  by  deed  all  of  said  quar^ 
ter  section  to  the  said  (Juries  N.  Brewer; 
that  on  the  same  day  (NovanbM-  8, 1906),  the 
•aid  (diaries  N.  Brewer  ctmr^ed  to  Phoebe 
Fonnan  (formerly  Brewer)  the  south  half  of 
said  quarter  section.  It  was,  perhaps,  to 
thoee  coaveyances  that  counsd  for  tbe  plain- 
tiff r^et  when  they  say  In  their  brief  that 
In  tbe  month  of  Novwiber,  1906,  the  young- 
est dilld  arrived  at  the  age  of  21  years  and 
that  th»eu|K)&  a  dlTistm  ot  tbe  property  w^ 
^ected.  The  record,  as  tt  la  presented  be- 
fore us,  does  not  make  a  dear  or  satisfactory 
dlsdosure  of  what  action  was  taken  by  tbe 
trustee  In  the  final  disposition  of  the  portion 
of  the  estate  subject  to  the  trust  provisions 
ot  the  will.  This,  however,  is  not  material 
to  the  dedsicm  of  the  question  above  consid- 
ered, and  oor  concloslon  as  to  that  qaestUoi 
Is,  as  must  be  manifest  from  tbe  foregoing 
discussion,  Ctat  the  homestead  dtallenged 
here  was  and  is  pofectly  valid.  Mrs.  Fur* 
man,  as  seen,  was  at  all  times  In  exclusive 
occiq»atlon  of  tbe  whole  of  the  quarter  soc- 
tlon  and  living  and  paying  tbe  taxes  thereon. 
It  cannot  be  doubted  thnt  a  party  Is  entitled 
to  protect  br  a  homertead  say  Interest  be  has 
in  land  wtd<A  may  be  coveted  by  creditors. 


if  DO  condttknis  exist  wblcii,  under  tbe  stab* 
ute,  as  censtxued  by  tbe  courts,  ^vent  tbe 
acquisition  of  a  homestead  right  See  Kil- 
mer V.  GarUek,  186  111.  406,  66  N.  D.  1103 ; 
BaUey  v.  Dunlap  Mer.  Co.,  13S  Ale.  415.  35 
South.  461 ;  Arendt  v.  Mace.  76  Oal.  317,  18 
Pac.  376,  9  Am.  St  Be«k.  207;  Orr  v.  Shraft, 
22  Mich.  260. .  And  it  may  be  added  that  the 
effect  of  the  homestead  on  the  sonthi  hwif 
ot  tbe  quarter  sectlon-^e  land  In  question 
hero — was  not  destroyed  because  of  the  re- 
lease of  the  homestead  as  to  tbe  part  of  tbe 
tract  siAJect  to  tbe  trust  clause  of  the  will. 
Dickey  V.  Gibson,  113  Cal.  26.  45  Pac.  15,  64 
Am.  St  Bep.  321 ;  Estate  of  Fath.  132  Cal. 
609,  64  Pac.  996;  Aldrlch  v.  Thurston,  71  lit 
324. 

[7]  Another  point  Is  made  by  tbe  appellant, 
and  that  is  that  the  plaintiff  is  estopped 
from  the  maintenance  of  this  action  because 
he  qualified  as  executor  of  the  will  of  his 
deceased  wife,  Pho^>e  Furman.  There  is  no 
merit  In  the  point  Sulzberger  v.  Sulsbei^r, 
60  Cal.  385,  887,  888;  Estate  of  Firth.  146 
Cal.  286,  289,  78  Pac.  648. 

The  Judgmoit  appealed  from  Is  affirmed. 

We  concur:  OHIPMAN,  P.  J.s  BVBr 
NETT»  J. 


SHIELDS  T.  RANOHO  BUBNA  VBNTURA. 

(Civ.  2624.) 

(District  Court  of  Appeal,  First  Dtatrict  Dlvl- 
Blon  1,  California.    Kov.  21,  1918.  Re- 
hearing Dented  Jan.  20,  1918.) 

1.  Maam  and  Snvjurr  WAai»- 
ConwrauonoN  of  CoifnAOr-*-"Pio<sxDe." 
Under  contract  givim  ranch  manager  osr- 

tain  compensation  oaly  if  smA  amount  ooald  b* 
made  out  of  net  procsads,  the  temn  "proceeds" 
embraced,  not  only  money  received  from  actual 
«aIeB  of  produce,  but  the  increase  In  value  ot 

stock  or  produce. 

[Ed.  Note.— For  other  definitions,  see  Wprds 
and  Phrases,  First  and  Second  Series,  Pro- 
ceeds.] 


2.  Mabtbs  ano  Sebvant  ^80(6)— 'WU.qi 
Action— BcBDBN  or  Paoor. 

In  ranch  manager's  action  for  compenaation 
nnder  contract  making  compensation  for  each 
year  contingent  on  net  proceeds  of  the  particu- 
lar year  and  requiring  manager  to  render  ac- 
count for  each  year,  burdwi  was  ap<m  manager 
to  show  right  to  eompenaaticai  for  oertain  year 
by  proof  that  net  proceeds  tor  the  particular 
year  entitled  him  thereto. 

3.  MA8TEB  AND   SeBVANT  4=»80(10)— ACTION 
poB  Wagbb— SumctENCT  or  BviOBirCB. 

In  ranch  manager's  action  for  sereral  years* 
compensation  under  contract  making  compeusa- 
tiim  tor  each  year  contingent  upon  net  pro* 
oeeds  of  partienlar  year  and  rsqulriBg  managu 
to  render  an  account  tor  eadi  year,  evidence  ol 
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a  net  baloiwe  at.  tad  «f  wtnai  Tears  of  nan- 
averaeDt,  irithoot  abewiBf  of  net  pcoosed*  of 
any  particular  rear,  waa  iumffideat  to  lapport 
verdict  fw  auuiaser. 

4.  Uasteb  and  Stbvakt  ♦ao80W— Advawce- 

HBirtB— Action  voa— Bubokr  or  PBOor. 
RftBch  manager^  anfiif  for  compenaation  and 
for  muiejr  advanced  in  operatioi^  ot  rancb,  baa 
burden  of  sbowinf  apaeifie  paymenta  mad*  and 
facts  upon  wbidi  Ua  right  to  reimbuzBoment  d»- 
penda. 

6.  MAsm  ARD  Sbbvaht  «sB80(10)-^onox 

FOB  ADTANOUCEITTa— SumOIKIfOT  OV  BlVI- 
DXHCB. 

In  sndi  case  eridanoe  hetd  inaaffident  to 
ahow  manager  entitled  to  reimbursement  for 
mon^  paid  during  year  of  sale,  where  such  pay- 
ments were  not  distinguished  from  payments 
during  previous  years. 

Appeal  from  Superior  Court;  Fresno  Oonn- 
ty;  H.  Z.  Anstin,  Judge. 

Action  by  A  J.  Shlelda  ogalnat  the  Rancbo 
Boena  Ventora.  a  corporatlwL  Judgment 
for  plaintiff  and  defendant  MH>eals.  B»- 

versed. 

Short  &  Sutherland  and  Carl  B.  Undsay, 
all  of  Fresno,  Air  appellant 
Frank  Kauke  and  Oeorge  CoflgraTe,  both 

of  Fresno,  for  respondMit. 

LBNNON.  P.  J.  Plaintiff  brought  this  ac- 
tion to  recover  the  sum  of  $7;988.48,  alleged 
to  be  due  him  for  labor  and  servtoea  and  for 
money  advanced,  vlth  some  added  Interest. 
Four  counts  were  set  out  in  the  complaUit, 
the  first  being  for  services  for  which,  with 
lnt««8t,  the  sum  of  $4,320.84  was  claimed, 
and  ttie  second  for  the  som  <tf  |8;217.0S  fSor 
money  had  and  zeoelved.  The  aggr^te  of 
these  two  sums  forms  the  total  demand.  The 
third  count  sets  oat  a  cause  of  action  tn  the 
same  ag^r^te  amount,  based  upon  allega- 
tions that  the  plaintiff  and  defendant  entered 
into  a  written  contract,  by  whidi  the  plaintiff 
was  employed  to  manage  a  large  randi  owned 

die  defendant,  and  that  while  so  emirioyed 
there  became  due  to  faim  from  the  d^endant 
a  sum  in  excess  of  $4,000  as  oompensatUm 
for  his  servlceB;  that  this  sum  was  not  paid 
to  him,  but  that  he  allowed  it  to  be  retained 
by  the  defoidant  and  invested  in  the  busi- 
ness of  the  ranch,  together  with  additional 
sums  advanced  by  him,  making  op  the  aggre- 
gate of  the  first  and  second  counts;  and  the 
fourth  count  repreaenta  the  whole  sum  de- 
manded as  having  been  loaned  to  the  defend- 
ant upon  a  promise  to  rcvay  it  wtUi  Interest 

The  cause  waa  tried  by  a  Jury,  and  resul^ 
ed  in  a  verdict  for  the  sum  of  $7,060.94,  It 
la  difficult  to  determine  tnm  the  record  Just 
how  this  precise  sum  la  arrived  at,  but  re- 
spondent  has  asaUrtad  na  in  solving  this 
imrtilan,  and  states  in  Us  brief  Qiat  it  is 
made  np  as  follows: 


(plalntirid  addvt  'at  tl»  rate  of  «1,500 
per  annum,  computed  from  January  1,  IWO^  to 
October,  1812,  Bawnnted  to  and  the 

money  advanced  and  not  repaid  amounted  to  $3,- 
000  additional,  which  with  some  other  amaU 
items  of  account  added,  left  a  balanoa  after 
sundry  credita  of  17,069.94." 

Judgment  was  entered  In  favor  of  plaintiff 
for  this  amount,  and  defendant  appeals.  The 
record  discloses  no  motion  fbr  a  new  trial; 
and  In  anpport  of  the  appeal  tbe  only  point 
made  Is  that  the  verdict  and  Judgment  are 
without  any  support  whatever  In  the  evi- 
dence, and  defendant  asks  that  the  Judgment 
he  reversed,  and  that  the  trial  court  be  or- 
dered to  enter  Judgment  in  its  favor. 

The  record  shows  that  the  defendant  was 
the  owner  of  a  stock  ranch,  consisting  of  be- 
tween 2,000  and  8,000  acres,  In  Shasta  county, 
known  as  the  Rancho  Buena  Ventura,  the 
operation  of  whlrti  constituted  the  sole  busl* 
oesa  of  the  corporation.  The  mtire  capital 
stock  of  the  company,  outside  of  one  or  two 
<iuallfylng  shares,  was  owned  by  Frank  H. 
Short,  who  was  president  of  the  corporation, 
A.  J.  Shields,  the  plaintiff — who  was  also  Its 
vice  prudent — end  one  Hoxle.  Shields,  at 
the  time  this  controversy  arose,  owned  a 
little  more  than  one-ft>urth  of  this  capital 
stock,  and  of  the  remaindw  Short  was  the 
owner  of  the  major  part  For  several  years 
the  ranch  was  managed  by  the  plaintiff,  the 
proceeds  twing  devoted  to  its  operating  ex- 
penses, its  further  Improvement,  and  In  pay- 
ment of  the  SCTvlcee  of  the  plaintiff.  In  Its 
undeveloped  state  the  proceeds  were  Insuffi- 
cient to  meet  these  expenses,  and  the  deficit 
was  contrtboted  by  these  three  stodiholdera, 
and  additional  capital  stock  Issued  to  each 
In  proportion  to  such  contribution.  Finally, 
this  course  of  procedure  not  proving  satla- 
factory,  an  agreem«it  was  entered  into  be- 
tween the  corporation  and  the  plaintiff,  by 
which  the  latter  undertook  to  manage  and 
operate  the  rancA  at  hla  own  axpense,  with  a 
contingent  arrangement  for  hla  oompensatloD. 
The  condition  of  affairs  which  led  to  entering 
into  this  agreement  is  reterred  to  in  a  letter 
wTlttoi  by  Mr.  Short  to  ttw  plalntiffp  In 
whldh  he  says: 

"When  you  were  down  sodm  montlu  ago  I 
mentioned  that  I  thought  It  would  be  more 
satisfactory  to  all  of  ns  for  It  to  be  arranged 
that  you  should  handle  the  randi  and  personal 
property  tm  sMue  aort  of  annual  leasing  ax^ 
rangwneat,  in  which  we  would  be  protected 
against  taxes  or  expenaes  and  posafbly  allowed 
Btune  small  return  on  the  investment,  and  I 
thought  with  the  ranch  In  its  better  developed 
state  and  with  quite  an  acreage  of  producing 
alfalfa  you  ought  to  be  able  to  handle  It  and 
make  something  out  of  It  for  yonradf  and  keep 
08  at  least  free  fnua  expcnMS.** 

This  contract  wblla  aetoally  entered  Into 
on  April  15, 1010,  waa  to  goven  tha  raladoas 
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of  the  parflM  fMm  J^amnur-ljit  «f  die  «biw 
year.  The  part  ot  tbto  Bgreement  '"ft*^>T^f^ 
to  the  Queetlons  here  Involved  Is  as  follows: 

"Whereas  the  party  ot  the  second  part  [plain- 
tiff] for  several  years  past,  as  the  representattve 
of  the  itarty  of  the  Stst  part,  has  been  in  Aaign 
of  the  ranch  and  larapaty  of  the  party  of  the 
fltat  part  naar  OatbMkwood,  Shaata  oount?,  GaU- 
fmala,  and  whereas  it  is  derirsd  to  enter  Into  a 
definite  arrangement  with  regard  to  the  opera- 
ti<»i,  use  and  management  of  said  property,  be- 
ing said  ranch  and  the  improvements,  ttoA  and 
personal  property  thereon. 

"Now  therefore,  this  agreement  vltnesseth 
that  the  party  of  the  second  part  agrees  to  take 
diaise  and  management  of  said  property  on  his 
own  account  and  at  his  own  expense,  and  from 
the  dats  hoeot  to  eondnat  and  mantes  said  ihmp- 
erty  apon  his  own  credit,  account  and  expense, 
lymn  (he  following  turns  and  conditions,  to  wit: 

"The  said  party  of  the  second  part  is  to  have 
charge  and  use  of  said  ranch,  together  with  the 
improvements  and  crops  growing  thereon,  togotb- 
er  with  the  horses,  cattle,  farming  utensils  and 
personal  property  thereon  or  used  or  connected 
therewith,  snd  will  manage  and  ooadoct  said 
ranch  is  a  tborooghly  good  and  farmerlike  man- 
n«r,  and  take  proper  cars  of  the  trees,  vines, 
iJftilts,  and  other  crops  growing  thereon,  and 
in  pr<ver  season  and  hi  a  good  and  farmerlike 
manner  plant,  cultivate,  farm  and  look  after 
aaid  ranch  and  pasture  or  dispose  of  the  pas- 
ture lands  thereon  for  as  good  rental  as  can  be 
obtained  therefor  *  *  •  and  in  like  manner 
carefully  look  after,  care  for  and  feed  all  of  the 
stock  upon  the  said  premises  and  the  Increase 
tbeteot  and  manage  and  care  for  all  ot  the 
aame  in  the  beat  manner  and  to  the  best  advan- 
tage poaslbl^  and  harreat  and  dispose  d  all 
crops  grown  on  said  premises. 

"The  party  of  the  second  part  Is  to  keep  full 
and  correct  books  of  account,  showing  all  re- 
ceipts and  expenditures  by  him  received,  incur- 
red or  made  in  connection  with  said  ranch,  all 
hodnesi  and  products  therscrf,  and  all  of 
the  aame,  and  on  the  fltat  day  of  Jaanacy  of 
each  year  the  party  of  the  second  part  will  rai- 
der a  completflk  full  and  cmrrect  atatement  of  his 
accounts  and  transactions,  receipts  and  expendi- 
tures as  aforesaid,  and  shall  pay  and  discharge 
at  his  own  account  and  expense  all  of  the  ex- 
penses of  conducting,  terming  and  managing 
said  ranch  and  property,  and  everything  done 
or  to  be  done  under  or  in  accordance  with  die 
tenam  of  tbia  leaae^  and  will  pay  aD  taxea; 
•  •  •  and  the  pnoaads  of  Mdd  ranch  ahall  be 
first  appUsd  upon  and  in  or  towar4  the  satisfac- 
tion thereof,  and  after  all  of  said  charges  and  ex- 
penses are  first  paid,  the  Second  party  shall 
have  and  receive  for  his  use  and  benefit  and  as 
full  compensation  for  his  services,  fifteen  hun- 
dred dollars  for  each  year,  or  a  like  amount  for 
the  ftvctlonal  portion  of  any  year  during  which 
lie  ahall  remain  in  poasesBion  and  charge  of  said 
premisea,  and  all  ot  the  rest,  xaadw  and  re- 
mainder of  aaid  proeeada  of  said  ranch  in  ex- 
eeos  of  the  expenses  thereof  as  aforesaid  stiall 
be  paid  over  on  or  before  the  firat  day  of  Janu- 
ary  of  each  year  by  the  party  of  the  second 
part  to  the  party  of  the  first  part 

*^t  is  the  understanding  and  intention  that 
the  household  and  living  expenses  of  the  second 
party  and  his  family  shall,  aa  heretof6r^  be  cmn- 
ddered  «  part  ol  the  eapcHsa  of  raudw  and 


mi. 

malntsialacaald  randi,  and  shall  b«  charged  and 

paid  lor  out  <tf  the  pnoeods  thereof  as  hereto- 
fore,  bat  not  otherwise;  and  it  ia  the  under- 
standing  and  int^tion  Oiat  in  die  event  of  a 
sale  of  said  premlees  and  property,  or  any  snb- 
stantiBl  part  of  said  real  property  by  the  party 
of  the  first  part,  that  this  agreement  shall  im- 
mediately cease  and  determine  and  be  at  an  end, 
and  the  party  of  the  aecond  part  shall  be  enti- 
tled to  if  necessary  remain  in  possession  of  said 
Iiremisea  ao  tint  he  can  receive  the  credits  and 
income  thereirf  for  the  year  during  which  said 
sale  occurs,  or  else  the  party  of  the  second  part 
shall  be  entitled  to  receive  and  shall  receive  fair 
and  just  compensation  and  allowance  for  ex- 
penses incurred  in  connection  with  the  planting, 
care  and  cultivation  of  any  crop  or  crops  that 
have  not  been  by  him  harvested  and  disposed 
ot,  so  that  upon  sudi  tennioadon  of  aaid  lease 
all  rights  and  interests  of  the  rei«;>ective  parties 
hereto  shall  be  eauitably  and  fairly  settled." 

The  contract  also  contained  a  provision  by 
which  either  party  could  t^minate  it  by  giv- 
ing 30  days'  notit^  preceding  the  first  day  ol 
January  of  any  year,  and.  If  not  sooner  ter* 
mlnated,  Its  duratlMi  was  to  be  five  years 
from  January  1,  1910. 

The  plaintiff,  by  virtue  of  this  contract, 
contlnned  In  the  nutnagemeDt  and  operation 
of  the  ranch  nntU  about  the  ead  of  October, 
1912,  when  the  entire  ranch  and  all  personal 
property  upon  It,  Indndlog  farming  Imple- 
ments, hay,  and  stock,  were  sold  for  the  sum 
of  ¥115,000.  In  the  meantime,  the  annual  ac- 
count required  by  the  contract  had  not  been 
rendered  In  spite  of  freguent  and  urgent  re- 
quests on  the  part  of  the  company's  president, 
and  It  was  not  until  November.  1914,  more 
than  two  years  after  the  sale  took  place,  that 
the  plaintiff  rendered  an  account  We  aet 
the  account  out  in  full.  It  Is  as  foUows: 

Bancbo  Buena  Yentnra. 

Receipts. 

Pnm  January  1,  1910,  to  October  31,  191Z 

Sale  <^  hay   $  8,402.68 

Sale  of  pasture   1.66S.62 

Sale  td  live  stock   10,729.07 

Sale  of  wagon   ^.00 

Sale  of  produce   1,465.78 

Inventory    11,890.00 

Cash  on  hand  Oct  81,  1912   897.72 

939,66082 

Disbursemenla. 

From  January  1, 1910,  to  October  31, 1912. 

Paid  for  labor  $  7.731.41 

Paid  for  live  Btock..   12,916.18 

Paid  for  farm  implementa^  etc.  ....  395.00 

Paid  for  general  supplies   8,061.68 

Gain  ^   10.447JS5 

989,660.82. 

I1-S]  There  can  be  no  doubt  that  the  plain* 
tUf  was  required  by  bis  oontiact  to  render 
an  aoGonnt  annually ;  and  It  is  apparent  that 
wltboot  this  annoBl  scoonnt  there  was  no 
bMls  npon  lAldi  a  Mttlemeat  ooaU  be  ar^ 
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Tlved  at  lietween  tbo  pBrtle&  The  plalntUFa 
ctnnpensfttton  of  91,800  per  annnm  was  con- 
tlngeot  upoa  this  amount  belnff  earned  by  tbe 
operation  of  tbe  ranch  during  tbe  year. 
There  la  notblng  In  tbls  account  nor  elae- 
wbere  In  tbe  record  to  show  wbat  tbe  pro- 
ceeds of  the  farmhig  operations  were  for  the 
year  1910.  The  same  Is  true  finr  tbe  year 
1911.  l%e  flict  that  the  single  account  ren- 
dered purports  to  show  a  gain  for  tbe  entlra 
period  covered  by  tbe  plaintiff's  operatltna 
under  tbe  contract  affords  no  Inference  that 
there  were  any  net  proceeds  for  the  year 
1910,  nor  for  tbe  year  1011,  out  of  which  the 
plaintiff's  compKisatlon  for  those  yean  could 
be  paid.  It  Is  Quite  possible  that  for  tbe 
yeftr  1910  there  were  no  net  ivoceeds.  If  so^ 
the  ^intlff  was  not  oitltled  to  any  compeit' 
satlon.  And,  of  course,  the  same  is  true  of 
tbe  foUowlng  year.  VP^  do  not  mean  to  In- 
timate that  the  net  jwoceeds  referred  to  in 
the  contract  means  actual  cash  ariidng  from 
sain  of  produce  of  the  randi.  We  think  a 
proper  otmstxuctlon  of  this  contract,  having 
in  mind  tbe  conditions  under  which  It  was 
entered  into  and  its  objects  and  pntxwses, 
would  treat  as  proceeds,  not  only  mon^  ro- 
c^rad  from  actual  sales  of  reduce,  but  the 
Increased  value  of  stock  or  produce  on  band 
at  the  end  of  a  glvoi  year  over  tbe  value  of 
stoch  or  produce  oa  band  at  the  aid  of  the 
preceding  year;  for  it  was  tbe  duty  of  tbe 
plalntifft  under  fals  contract,  to  manage  the 
budness  prndmUy  and  for  tbe  best  Interests 
of  bis  employer,  and  it  would  not  be  to  that 
Interest  tlutt  he  should,  In  anticipation  of  the 
closii^  of  the  annual  period,  matte  hasty  and 
lll-fidTlsed  sales  of  produce  m&eeHj  for  tbe 
purpose  of  having  money  on  band  applicable 
to  the  payment  of  expenses  and  his  own  cora- 
poisation;  but,  as  we  have  said,  there  is 
nothing  in  the  record  to  show  wbat  was  the 
result  of  the  plaintiff's  operations  fbr  any 
year  covered  by  tbe  ecmtract  It  Is  quite 
possible,  and  Indeed  probable,  ^at  the  facts 
existed  entitling  tbe  ptalntlff  to  some  pay- 
meot  for  the  years  1010  and  1911 ;  bu^  If  so, 
the  burd«i  was  upon  him  to  show  it  This 
was  tbe  view  taken  by  tbe  trial  court  In 
Its  inatructloiu  to  tbe  jury  the  court  advised 
that  body  that  tbe  plaintiff  must  recover,  if  at 
alU  under  and  in  accordance  with  tbe  terms 
of  tbe  written  agreemrat;  that  be  was  to 
present  bis  accounts  and  settle  annually 
with  the  defoidant;  and  that  the  ^aintlff  was 
not  entitled  to  any  port  of  tbe  compensation 
of  $1,000  p»  annum  unless  during  said  year 
be  had  recdved  and  obtained  an  amount 
In  excess  of  the  expenses  of  operating  and 
conducting  tbe  ran(^.  Tbe  court  also  in- 
structed the  Jury,  and  correctly,  that  the 
operation  by  tbe  plaintiff  of  the  ranch  was 
as  to  each  year  a  separate  and  distinct  trans- 
action, and  not  a  contlnnons  transaction  for 
the  entire  period.  Tbe  Jury,  in  tbe  condiUon 
ol  the  evidence  upon  which  tbe  cause  waa 
submitted,  had  no  means  of  knowing  wbetber 


for  the  years  1910  and  1911  tbare  was  any- 
thing due  from  Uie  deleiidant  to  tbe  piatoOff 
under  tbe  terms  of  bla  ctmtract  Ite  verdict, 
thertfor^  by  which  it  awarded  to  htm  tbe 
sum  of  91^  per  month  for  this  period  is 
against  the  evidence,  and  cannot  stand. 

C4]  The  same  condusltm  must  also  be 
reached  as  to  tihe  amounts  paid  out  1^  plain- 
tiff for  expoises  of  operatioa  dbrlng  these 
years,  unless  there  was  an  nnconditloDal 
promise  on  Uie  part  of  tbe  dtfmdant  to  pay 
these— a  qaestion  which  we  will  consider 
later.  Tbe  burden  was  upon  tbe  plaintiff  to 
show  spedflcally  these  paymmts  and  the 
fhcts  upon  wblcb  bis  rl^bt  to  reimbursement 
dqiended. 

[H  Coming  now  to  the  year  1012,  the  con- 
tract provided  that  In  the  event  of  a  sale 
during  any  year  the  contract  should  Immedi- 
ate terminate,  and  tbe  plaintilff  dionld  be 
"entitled  if  necessary  to  rem^  in  possession 
of  said  premises  so  that  he  can  rec^ve  the 
credlte  and  Income  thereof  for  the  year  dur- 
ing which  said  sale  occurs,  or  'else,  the  said 
party  of  the  second  part  shall  be  entitled  to 
recdve  and  shall  receive  fiilr  and  just  coni- 
pmsatlon  and  allowance  for  ezpmses  Incurred 
in  connection  with  tbe  planting,  care  and  cul- 
tivation of  any  crop  or  crops  that  have  not 
been  harvested  or  disposed  of,  so  that  upon 
muSb  termination  of  such  lease  all  righto  and 
Intereste  of  Oie  respective  parti»  hereto  shall 
be  equltebly  and  ftUrly  s^ed."  This  clause 
of  toe  otmtract,  erastrued  with  ration  to  ite- 
object  and  purpose,  reatdred  the  partlea  to 
reach  a  settlement  for  the  operationa  ot  tbe 
year  1912  upon,  an  equitable  basis.  Tbe  rec> 
ord  does  not  dlscdose  that  any  effort  to  this 
end  was  m^e  the  plaintiff,  nor  does  It 
cmitaln  the  facts  upon  which  tbe  ccmrt  could 
arrive  at  an  eanUable  adjostmsnt  The 
plaintiff  In  his  complaint  treated  this  part  of 
the  pniod  of  bis  emid<^nient  in  the  same  way 
as  tbe  first  two  years,  and  asked  to  be  al- 
lowed compensation  at  the  same  rate  of  9125 
per  month,  and  to  be  r^mbursed  bis  expenses 
without  regard  to  any  equitable  consider- 
ations, Buidi  as  tbe  pco&t  accruing  to  tbe  de- 
fmdant  as  tbe  result  of  bis  labors.  This 
part  of  tbe  irtalntlff's  case  seons  to  be  In 
mucb  the  same  aitnattim  as  that  already  con- 
sMffled ;  be^ieglected  to  place  In  evi^noe  the 
&ct8  Upon  whid\  bis  right  to  recovery  de- 
pended. 

Tbe  respondoit,  however,  contoids  tbat  bis 
consent  to  the  sale  of  tbe  ranch  was  only 
glvai  upon  tbe  condition  that  certain  sums, 
amounting  to  about  98|000,  daimed  to  have 
been  paid  out  by  him  In  the  purchase  of 
cattle  tvt  stodring  ttie  ranch,  and  tbmfore 
coming  within  tbe  des^atton  of  expoiaee  at 
ctmducting  and  operating  It  should  be  pBkl  to 
him.  The  evidoice  upon  tbJs  point  is  that  an 
offw  of  9115,000  (tbe  sum  for  which  it  was 
ultimately  sold)  bad  been  made  for  the  randi, 
inidoding  the  whole  amount  of  personal  pro^ 
erty,  used  in  oonnet^ion  with  It  and  the  live 
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stock.  This  offer  was  at  vailanoc  wltti  that 
made  by  the  company,  which  aid  not  Inclnde 
certain  lire  stock;  and  upon  Its  receipt  the 
president  of  the  corporation  sent  the  follow- 
ing telegram  to  the  plaintiff: 

"Moore  is  ready  to  doBe,  but  tmderatood  all 
personal  property  was  included  and  went  with 
randi.  I  bad  supposed  he  had  your  list  and 
undmrtood  that  part  of  property  only  went  with 
sale,  but  as  he  Is  ready  to  close  and  sale  will  be 
net  to  ns^  and  otban  may  fall  down  as  here^ 
fore,  I  prefer  to  doia  Indadlnr  all  personal 
proparty.  SitiMr  talefraph  appronl  or  oome 
down  without  fail.  Lease  to  be  canceled  bat 
Moore  wants  to  anaaga  for  yon  to  continue  on 
ranch.  Answer  qvidt." 

To  this  telegram  the  plalutur  replied  aa 
followa: 

"Gave  Atus  typewritten  list  of  sU  persooal 
property  ever  oBFered  for  sale  with  ranch  when  he 
asked  for  an  invnitory  of  all  personal  property 
on  ranch  which  I  gave  him,  which  I  wwu  yon. 
The  difference  between  tiie  flrat  and  seoond  ta* 
vantory  means  about  four  tbovaand  doUaia  to 
noa  peraonaliy  and  most  ba  protected.  That 
being,  understood,  approve  sale.*'  ■ 

Mr.  Short,  the  president,  replied  to  this 
telegram,  asking  what  the  plaintiff  meant  by 
the  expression  "to  me  personally,**  to  wMch 
the  plaintiff  sent  the  following  reply: 

"Four  tiioosand  dollaia  represents  about  what 
it  win  take  for  labor,  taxea  and  a  balance  on 
some  cattle  I  bought.  This  explains  to  you 
what  personally  to  me  means.  Am  in  fsTor  of 
sale." 

The  sale  was  thereupon  closed  at  the  figure 
of  fll6.000  for  the  entire  property. 

TbB  contention  of  the  jAaintlff  is  that  this 
exchange  of  telegrams,  followed  by  the  sale, 
constituted  an  undertaking  by  the  defendant 
to  relmburae  to  the  plaintiff  an  amount  ap- 
proximating (4,000,  Including  a  sum  undeter- 
mined, which  the  latter  bad  paid  out  for 
cattle,  which  were  Included  in  the  sale  of  the 
ranch.  It  la  quite  eridrat  that  the  object 
which  the  plaintiff  has  In  view  In  reserving 
part  of  the  live  stock  from  the  sale  was  that 
it  might  be  sold  separately,  and  a  fund  thus 
created  which  would  be  In  his  control  and 
which  he  could  apply  to  the  payment  of  ex- 
penses Incurred  by  him,  including  the  pur- 
chase of  cattle,  in  the  operation  of  the  randi. 
But  such  reimbnrsem^t  conld  only  be  made 
In  accordance  with  the  terms  of  the  contract ; 
and  to  this  reimbursement,  according  to  those 
tenuB,  the  plaintiff  was  entitled,  irrespective 
of  whether  the  funds  for  that  specific  pur- 
Itose  passed  through  Ms  hands  or  not.  Wheth- 
er the  reserved  live  stock  was  sold  separately 
or  as  a  part  of  the  entire  ranch,  they  were 
still  "proceeds"  applicable  to  the.  payment  of 
his  dmands.  The  value  of  this  live  stock 
was  readily  ascertainable;  and  Its  amount, 
deducted  from  the  $115,000,  was  proceeds 
from  the  operation  of  the  ranch  out  of  which 
the  plalBtUTg  ezpmaet  and  outlays  were  pay- 


able, the  balance  of  the  9115,000  representing 
the  price  of  die  rantih  itself.  We  may  further 
(rtiBerve  as  to  this  mattw,  wlthoat  desiring  to 
place  much  emphasis  on  what  follows:  First, 
that  It  is  by  no  meeni  dear  ttiat  the  omamt 
of  the  plaint!  ft  was  neceeaary  to  effect  the 
sale  upon  the  terms  proposed;  aecood,  that 
althffl^  the  first  telegram  of  the  i^alntiff 
above  set  out  gives  his  consent  to  the  sale 
conditionally,  the  second  telegram  ends  with 
the  words,  "Am  in  favor  of  sale,"  without  re- 
ferring to  the  condition;  and,  third,  testify- 
ing as  to  what  these  outlays  were  for  wfaldi 
be  was  dertrotis  of  leasnliig  the  live  stock  in 
question  from  the  sale,  he  stated: 

"It  was  what  I  was  perBonaUy  reaponrible  for 
anyhow,  that  I  had  given  my  collateral  and  so 
forth  for  when  I  booght  the  ranch.  I  owed 
those  bills,  and  I  was  tiylBg  to  provide  a  way, 
and  I  told  you  distinctly  that  If  that  was  gone 
(referring  to  tUa  live  atm^  then  I  bad  nothing 
to  pay  with.  •  •  • " 

Bat  it  appeared  tisewh«<e  in  the  testimony 
that  capital  sto<±  in  the  company  had  bem 
Issued  to  the  plaintiff  for  all  claims  existing 
up  to  January  1, 1010,  a  time  long  subsequent 
to  the  purchase  of  the  randi,  and,  if  the 
plaintiff  was  still  indebted  to  the  persons 
from  whom  he  bought  this  lire  stock  for  Its 
price,  that  was  no  concern  of  the  defmdant, 
and  the  plaintiff  would  not  have  been  ^titled 
to  pay  this  debt  tnfm  the  proceeds  of  the 
defendant's  property.  However,  we  think  it 
better  to  place  our  dedaion  as  to  dils  point 
upon  the  broad  ground  that  the  lnclusi<m  in 
the  final  sale  of  the  live  stock  In  question  did 
not  deprive  tiie  plaintiff  of  any  rights  which 
he  poeaesaed  against  the  defendant  The  live 
stock  vras  the  property  of  the  defoidant,  al- 
though die  money  for  its  purdiase  might  have 
been  advanced  by  the  plalntltt ;  and  at  the 
trial  of  this  case  it  was  not  contended  other- 
wise. 

Considerable  emphasis  is  laid  by  the  re- 
spondent ujKtn  what  he  terms  the  lack  of 
equity  shown  by  the  defendant  in  resisting 
his  daim.  A  perusal  of  the  record  will  show, 
however,  that  the  plaintiff,  if  he  had  pro- 
duced the  evidence  which  was  probably  at  his 
disposal,  had  no  need  to  resort  to  any  con- 
siderations of  equity  for  a  recovery,  but  could 
have  stood  upm  bis  strict  legal  rights;  and 
It  will  show  that  the  equities  were  not  all  on 
bis  sld^  for  the  president  of  the  company, 
Mr.  Frank  H,  Short,  for  years  att«ided  to 
the  business,  financial  and  legal  affairs  of  the 
corporation,  including  the  time  covered  by 
the  contract  here  under  consideration,  and 
was  himself  Instmmental  In  procuring  the 
sale  of  the  randi,  all  of  which  he  did  without 
any  compensation  whatever  from  the  defend- 
ant The  record  also  shows  that  from  the 
time  when  the  first  account  of  the  plaintiff 
was  due  to  the  time  It  was  actually  rendered 
by  him— «  period  of  nearly  three  years— the 
president      the  company  continually  urged 
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upon  the  plaintiff  the  necessity  of  rendering 
Ub  BCCoontB.  He  neglected  to  do  tlila  with- 
out any  excnm  other  than  tliat  he  wa«  bosy 
with  the  affiUrs  of  the  randi.  An  onUnarr 
compliance  with  sltnple  business  procedure, 
under  a  ctrntract  the  termB  wbldi  are  ez- 
troDely  simple  and  nnamblgnona,  would  have 
avtdded  all  the  trouble  of  thla  litigation,  oot 
only  to  himself  but  to  others,  who  were  in  no 
way  reivonaible  for  the  plaintiff's  dday  and 
neglect 

We  think  It  clear  from  the  foregoing  that 
as  to  niHie  ot  the  Tailous  amounts  making  up 
the  Terdict  of  the  jury  was  there  any  evi- 
dence upon  wbidi  it  could  be  tmaed.  The 
jndipuent  Is  therefore  reversed. 

We  concur:  STUBTEIVAMT.  Judge  pro 
tarn.;  ]^1AM«T,  Judge  ^  ton. 

JOBIMN  T.  soon  at  aL  (Or.  2687^ 

(IMitrlct  Oonrt  of  Appeal,  Second  XMstrtct;  Gal- 
ifornia.  Nov.  28.  1918.) 

1.  Laitdlobd  and  TKVxnr  «a>S06(^  —  Sua 

AND  TBAnSI^B  BT  TENANT— BXZXASK. 

Sale  and  tranafw  of  lease  held  by  tenant, 
even  with  landlord's  oonsenti  does  not  rdaase 
him  from  UaUllty  under  lease  covenants^ 

3.  NovAinm  «bb7  — Aimi  w  Th»  Fab- 
ma 

Tlwre  could  be  no  novation  between  land- 
lOTd,  tMiaat,  and  twaot's  assignees,  la  absmce 
ot  assent  of  the  three  parties. 

8.  Itaxkam  ^b13(2>— Rkixasb  or  Ten  an*— 
AsBzonioufT  ov  UusB— "OonannuTHHi.'' 
Where  tenant,  two  months  after  he  had  as- 
signed, gave  landlord. instrument  of  aMignment 
to  assignees  bi  oonsideraticm  of  parol  agreement 
by  landlord  to  release  him  from  tiabiUty  for 
rent,  tenant  was  not  released,  under  Civ.  Code, 
I  1541;  there  having  been  no  new  "considera- 
tion" far  landlord's  parol  agreement  as  defined 
by  section  1605,  but  mere  performance  of  a 
legal  obligation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Beoond  aviel^  Owsid- 
nation.] 

4.  Lakdlobd  and  Tenant  ^979(1)  —  Tranb- 
FEB  or  Entibb  Tebh  bt  Tbnant— "Assion- 

MBNT." 

Where  tenant  transfers  entire  Interest  in 
either  wbde  or  part  of  danised  premises,  legal 
effect  is  "asrignment"  and  not  sobletthig,  by 
whatever  kind  ot  Instrnment  or  ooaveyanoe  term 
ia  disposed  vL 

[Bd.  Notft^For  other  definitions,  see  Words 
and  Phrase^  First  and  Secmid  Series,  Assign- 
menL] 

6^  ItARDLOBS   AND   TENANT  ^208(4)  — AS- 

siaNMENT  w  Tam—loAmurt  bt  pBxnrr 
or  BsTAn. 
Where  tenant  dantosd  portion  of  leased 
premises  for  term  one  day  laager  than  his  own, 


legal  ^leet  bslng  asrtgBment,  and  aMlpiea  sold 
to  one  who  went  tabt  possessiwi,  iMter  beeame 
liable  b7  privity  ot  estate  to  pay  landkard  share 
of  rental  reserved  In  lease  m  proportioa  with 
part  of  premises  occuided. 

Appeal  from  Superior  Orart,  Los  Angeles 
GoDUtr;  Oharles  Wellborn,  Jndgfc 

Action  by  C.  n.  Jordan  against  F.  T.  Scott 
at^  others.  From  judgment  for  defmdanti, 
plaintiff  appeals.  Reversed. 

George  H.  Woodruff  and  Clyde  C  Shoe- 
maker, both  ot  Los  Angeles,  for  appellant. 

Bugene  A.  Tnckcar  and  Barriniao  4b  Bjck- 
man,  all  of  Los  Angeles,  for  respondents. 

MTBRS,  Judge  pro  tem.  Plaintiff  appeals 
fnun  a  Jndgmoit  In  Hbtot  of  deCtfidants  in 
an  action  to  recover  rent  due  and  nnpald 
under  a  written  lease  at  a  certain  etoreroom 
in  the  €itj  ot  Los  Angdes.  On  December  1, 
1811.  plaintiff's  asaivior.  Marsh,  leased  flw 
premiaea  la  qwceHon.  to  defendant  Bcott  for  a 
term  wblcSi,  as  eertended  by  a  supplemental 
agraemmt  In  writing,  expired  January  SI, 
1016,  and  Scott  mtered  into  posseealon  there- 
under. November  30,  10J2,  Scott,  by  a  writ- 
ten agreement  which  was  In  form  and  terms 
a  sublease,  but  which  plaintiff  contends  was 
in  legal  effect  a  pro  tanto  assignment,  de- 
mised a  spedfled  portion  of  the  leased  prem- 
ises to  one  Ostrow  for  a  term  one  day  lon- 
ger than  his  own  term,  to  wit,  until  Feb- 
ruaiy  1,  1015,  and  Ostrow  entered  into  poe- 
seeslw  of  that  portion  of  the  pr^nlses. 

On  January  1,  1913,  Scott  aold,  assigned, 
and  delivered  to  Oandreau  &  Wilson  bis  lease 
from  Marsh  and  his  lease  or  contract  with 
Ostrow,  and  Gandrean  &  Wilson  thereupon 
entered  into  possession.  On  Mardi  19,  1913, 
Ostrow  sold  aod  assigned  to  defendant  Tuck 
her  sublease  or  agreement  for  a  spedfled 
part  of  the  premises,  and  Tuck  entered  Into 
possession  thereof. 

No  part  of  the  rent  was  paid  to  plaintiff  or 
hie  assignor  subsequent  to  June,  1918,  but 
defendant  Tuck  paid  In  full  tlie  rent  reserv- 
ed under  his  contract  for  a  portion  of  the 
premises  so  long  as  he  continued  In  posses- 
sion thereof,  to  defendant  Gandreau.  This  . 
was  paid  at  the  rate  of  $65  per  month,  which 
plaintiff  alleged  and  produced  evidence  to 
prove  was  the  proportionate  share  of  the  rent 
of  the  whole  premises  chargeable  to  the  por- 
tion thereof  occupied  by  Tuck.  The  forego- 
ing facts  were  all  found  by  the  court,  exc^t 
that  it  made  no  finding  as  to  the  proportion- 
ate rental  value  of  the  premises  occupied  by 
Tuck.  The  court  held  that  Tuck's  contract 
was  a  sublease  and  that  he  was  ttierefore 
not  liable  to  the  plaintiff. 

[1]  As  to  the  defendant  Scott,  the  court 
found  that  on  March  1,  1913.  two  months 
after  he  had  sold  and  delivered  hia  loase- 
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bold  intamt  to  Gandeem  ft  WUmu,  tbe  itod- 
lord.  Manb,  releaMd  Urn  from  tb«  corenant* 
of  Ida  lease  bj  an  asTMOwnt  niade  at  tbat 
tbne.  Tbe  sole  quertlon  In  tUs  connection 
la  whether  or  not  tbe  finding  la  sopported  by 
tbe  evldencew  It  la  weU  settled  that  a  sale 
and  tranafer  of  hla  teasebold  by  a  tenant, 
even  with  the  consent  of  the  landlord,  does 
not  have  the  effect  of  releasing  him  from 
bte  UaUllty  under  the  ooTeaailts  of  tbe  leaae. 
Bonetti  T.  Treat,  91  CaL  223,  2T  Fac.  612,  14 
L  K.  A.  151;  Brosnan  t.  Kramer,  18S  OaL 
36.  66  Pac.  910;  Sehehr  Berkey,  166  Cal 
167,  185  Pac  41:  Henoe  t.  Summera,  23 
Cel.  App.  763.  189  Pae.  90T. 

[2]  Tbe  coart  farther  found  that  thereaft> 
er  Marsh  recognized  and  accepted  Gandreau 
ft  li^lBoa  as  hie  tenants,  received  and  col- 
lected rents  from  them,  and  at  no  time  there- 
after recognlied  Scott  as  a  tenant,  or  de- 
manded rent  fmu  him,  prior  to  tbe  bringing 
of  this  salt.  Bat  no  claim  Is  here  made  of 
a  noratkHi,  and  there  oould  be  none,  because 
tbe  asamt  of  Oiree  parties  is  requisite  to 
audi  a  eontract  and  there  ia  no  evidence  of 
such  assent  on  the  part  oi  Oaudreau  ft  Wll- 
woa. 

The  substance  of  the  toitlmony  of  defestd- 
ant  Scott  lu  support  at  the  finding  of  a  re- 
lease (rednced  to  narrative  form)  is  as  fol- 
lows: 

"I  had  a  talk  with  Marsh  in  March,  1913. 
He  said  he  wanted  nte  to  make  the  transfer 
over  to  the  other  parties,  tbe  parties  in  posae»- 
rion,  and  I  sgreed  to  do  it.  He  Bald  at  tbe 
preient  time  he  was  not.utDated  to  collect  the 
x«aXa  from  them,  and  they  would  Uke  to  have 
the  matter  fixed  ap  so  they  could  reot^ize  the 
other  parties  and  accept  their  rents.  And  be 
■aid  ^t  he  would  |Ave  me  a  release  from  the 
original  lease  that  I  held,  had  held,  and  he 
brought  out  papers,  and  I  algned  them  and  gave 
them  ha.A  to  Mr.  Marsh.  He  aaid  that  if  I 
dgned  tbow  papers  I  would  be  absolotdy  r*- 
leased  from  tbe  payment  oi  any  other  moaeys," 

The  pai>er  which  he  then  signed  was  as 
foUowa: 

"iM  Angles.  Cal.,  3/1,  1913. 
"In  consideration  of  one  dollar,  tbe  receipt 
whereof  is  hereby  acknowledged,  I  hereby  trans- 
fer, assign  and  set  over  unto  Gaudreau  ft  Wil- 
son all  my  right,  title  and  interest  in  the  with- 
in lease,  snbject  to  all  Its  terms  and  conditions. 
This  transfer  does  not  consent  to  any  further 
truisfers  of  the  wltUa  leasK    P.  T.  Scott.** 

in  HUa  teattanoay  wna  corroborated  by 
anottier  wltneea  and  denied  by  Harsh :  but 
It  was,  of  ooufae,  ami^  aalHclttt  to  soi^rt 
the  finding,  if  aacb  a  parol  agreemoit  under 
those  drenmstancea  coifld  have  the  legal  ef- 
fect of  a  valid  release.  Secttim  1541  of  the 
Civil  Code  provides: 

"An  obligation  Is  extingnlshed  by  a  release 
therefrom  given  to  tiie  debtor  by  the  creditor, 
ttpoi  a  new  oonsideratiett,  or  in  writing,  with 
or  without  new  consideration.'* 


Ben  then  was  no  xtfflaaa  In  wilting,  and 
It. remains  only  to  consider  whether  there 
was  "a  new  ctmaideratlan." 

Coosld€Tatioik  la  defliMd  by  Olvll  Code,  | 
1605.  as  follows: 

"Any  benefit  conferred,  or  agreed  to  be  con- 
ferred, open  the  prenisor,  by  any  other  person* 
to  which  the  promisor  is  not  lawfully  entitled, 
or  any  prejudice  soifered,  or  agreed  to  be  suf- 
fered, by  sudi  pNscm,  other  than  sadi  as  be  is 
at  the  time  of  consent  lawfully  booad  to  suffer, 
as  an  inducement  to  the  promisov,  is  a  good 
consideration  tat  a  iwiHnise.** 

As  was  well  said  by  the  Supreme  Court 
of  Nev  Jersey  to  Oonover  t.  SttUweD,  84  N. 
J.  taw,  54.  at  page  57: 

"It  must  be  either  such  as  deprived  the  per- 
son  to  whom  the  promise  was  made  of  a  right 
which  he  before  possesied,  or  else  conferred  up- 
on the  other  party  a  benefit  which  he  could  not 
otherwise  have  had.  Thus,  part  paymmt  of  a 
debt  overdne  is  not  a  valid  ocmsidccatiao  for 
SB  agieemaat  to  peatpoae  or  dladuurge  the  pay- 
ment of  the  residue  (dting  oases).  So  a  promise 
to  pay  increased  oqmpensation  tor  sernces 
which  the  party  was  under  a  prior  legal  obliga- 
tion to  render  Is  not  valid**  (dting  cases). 

Waa  Bcott  deprived  of  any  rl^t,  or  did  he 
suffer  or  agree  to  suffer  any  prejudtee  on 
thla  oocaalMi?  We  think  not.  T^only  thing 
he  did  or  promised  to  do  was  to  stei  the 
wrtttm  assignment  of  leaae  to  Oandrean  ft 
Wilson.  Be  bad  already,  two  m<»itlu  pre- 
vlously,  sold,  assigned,  and  delivered  said 
lease  to  them,  and  they  had  entered  Into 
poooesaion  therenndw.  The  sale  and  deliv- 
ery of  tbe  leaae  transferred  all  his  latwest, 
and  left  nottakig  remaining  in  him  thereafter 
to  be  transftered.  If  further  paper  evidence 
of  tbe  tranafnr  was  of  any  value.  It  was  bis 
daty  to  furnish  It 

A  similar  questttm  arose  in  the  case  of 
Snlllvan  v.  SuUiran^  99  OaL  1S7.  38  Pac 
882.  Michael  SulUvau  had  died  owing  $854 
to  the  estate  of  Ids  deceased  brother  John. 
He  left  a  poU<7  of  life  Insurance  payable  to 
his  widow.  Margaret,  the  policy  being  among 
the  papers  of  John's  estate  in  tbe  possession 
of  his  executor.  It  was  necessary  for  Mar- 
garet to  obtain  the  policy  lu  order  to  col- 
lect thereon.  Sbe  entered  into  a  written  con- 
tract with  the  executor  whereby  be  agreed  to 
search  for,  find  and  deliver  the  policy.  In 
consideration  of  wblch  she  agreed  to  pay  the 
$854  out  of  the  proceeds  tbereot  He  per- 
formed the  contract  on  his  part,  and  she, 
after  collecting  the  money,  refused  to  pay, 
whereupon  he  sued  on  the  contract  and  .re- 
covered Judgment  The  Supreme  Court,  in 
reversing  the  Judgment  for  ladt  of  consider- 
ation to  SQXvmt  1^  contract  aald: 

"It  Is  well  settled  tbat  neither  a  promise  to 
perform  a  duty,  nor  the  performance  of  a  d  ity, 
constitutes  a  oonsideratian  of  a  contract" 
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In  Estate  of  Caaner,  1  0^1.  An>.  1^  81 
Pac.  991,  Jane  Caaner  had  conveyed  certain 
property  to  her  dang^ter  and  son-in-law  up- 
on their  agreement  to  support  her  during  her 
natural  life,  hereafter  she  assigned  cer- 
tain other  property  to  them  upon  tbe  same 
consideration.  This  court,  In  heading  the 
latter  assignment  void  for  want  of  a  con- 
slderatloD,  said: 

"Support  which  they  were  already  bound  to 
give  ha  could  hardly  form  a  coDaideratio&  for 
the  further  assigDment  of  property  by  Jane  Caa- 
ner to  the  appellants." 

So,  too,  in  Helm  v.  Butin,  lOB  Cal.  600,  42 
Paa  138,  fiO  Am.  Bt.  Bep.  M,  whcnre  the  nu>rt> 
gagee  In  foretioalng  a  mortgage  agreed  with 
the  mortgagor  that,  If  the  latter  would  suf- 
fer his  default  to  be  taken  and  would  not 
bid  At  the  sale,  he  would  not  take  a  d^- 
dency  Judgment,  and,  tbe  mortgagor  hav- 
ing defaulted  and  renfalned  away  frmn  tbe 
sale,  the  mortgagee,  In  violation  of  the  agree- 
ment, procured  a  deflileney  Judgment  against 
him,  tbe  Supreme  Court  bdd  the  agreement 
void  for  want  of  conidderatlon  because  the 
mortgagor  h^  no  defense  to  the  action,  and 
therefore  suffered  no  prejudice  because  of 
the  default. 

Applying  the  doctrine  of  these  decisions 
to  the  fiftcts  here,  it  Is  apparent  that  9ootC 
suffered  no  prejudice  reason  ot  Stirling 
and  d^verlng  the  wrltt«i  aaslgnmoit.  It 
remains  only  to  cmsldw  whether  or  not  any 
benefit  was  conferred  on  Uarsh  thereby. 

It  is  apparent  that  Mandi  acquired  no 
right  thereby  which  he  did  not  already  pos- 
sess. Tbe  written  asslgDmeDt  cmferred  up- 
on him  no  right  of  action  as  i^alnst  either 
Gaudrean  or  Scott  His  right  to  recover  the 
rents  from  GandreAu  grew  out  of  the  letter's 
occupancy  of  the  jwemlses  by  reason  of  privt- 
ity  of  estate.  Bonettl  v.  Treat,  supra;  Ba- 
ker V.  Maler,  140  Cal.  530,  74  Pac.  22.  No 
privity  of  contract  between  Marsh  and  Gau- 
drean could  be  created  by  the  act  ot  Scott. 
As  this  court  said,  with  respect  to  a  some- 
what similar  situation,  in  Lntton  v.  Bau,  173 
Pae  1111: 

"We  do  not  think  that  •  •  •  the  produe- 
tion  of  such  an  assignmeot  would  aid  the  plain- 
tiff in  making  out  his  claim  against  th»  defend- 
ant for  rent  which  accraed  rabseqaent  to  the 
date  of  the  transfer  of  poasessiou  of  the  prem- 
Lms  from  respondent  to  tbe  last  holder." 

We  conclude  that  the  release  in  question, 
being  neither  In  writing  nor  upon  a  new 
consideration,  was  of  no  legal  effect,  and  that 


the  finding  of  the  trial  court  upon  tMs  pdnt 
Is  therefore  contrary  to  the  evidence. 

[4, 1]  As  between  ai^lant  and  the  defend- 
ant Tuck,  the  correctness  of  the  Judgment 
depends  upon  the  single  question  whether  or 
not  the  contract  between  their  req;)ectlve  as- 
signors was  a  sublease  or  an  asslgnmoit  of 
the  term  as  to  a  portion  of  tbe  pronlses  de> 
mlsed.  If  It  was  the  former,  the  Judgnicnt 
Is  correct ;  if  it  was  the  latter.  It  was  erro- 
neous. As  stated  above^  the  Instrnmoit 
purported  to  be  and  in  form  and  terms  was 
a  sublease,  but  it  was  for  a  term  one  day 
longer  than  that  demised  by  the  principal 
lease. 

Questions  similar  to  this  have  frequ^tly 
arisen  in  the  courts,  and  there  is  an  apparent 
conflict  in  the  decisions  which  can  be  in  the 
main  resolved  by  aerating  those  cases 
wherein  the  controversy  arose  between  the 
original  tenant  and  his  lessee  or  assignee 
from  those  wherdn  tiie  <»ntroversy  was  be- 
tweoi  the  original  landlord  and  tbe  leasee 
or  assignee  of  his  tenant.  In  the  latter  class 
of  cases  (and  the  case  at  bar  comes  within 
that  class)  the  clear  preponderance  of  au- 
thority is  to  tbe  effect  that  where  a  ttfiant 
transfers  his  entire  interest  in  eUher  tbe 
whole  or  a  part  of  the  demised  premises,  the 
legal  effect  thereof  is  an  assignment  and  not 
a  subletting,  and  that  It  is  immaterial  by 
what  kind  of  an  Instrument  or  conveyance 
the  term  is  so  disposed  of.  24  Oyc.  972  to 
970,  and  cases  cited ;  18  A-  A  &  Kncyc  of 
Law  (2d  Bd.)  666,  687,  and  cases  dted;  1 
Tiffany  on  Landlord  and  Totant,  f  ISl; 
Wood  on  r^ndlord  and  Traant,  fi  69;  Smiley  ^ 
V.  Van  Wlnkl^  6  Cal.  000 ;  Jeffers  r.  BastoiK 
Gldridge  &  Co.,  IIS  Oal.  346,  852,  45  Pac 
680. 

Tbe  legal  effect  of  tbe  contract  betweea 
Scott  and  Ostrow  was  to  create  an  assign- 
raent  of  the  term  with  respect  to  that  portion 
of  the  premises  described  therein.  Oel&iA- 
ant  Tuck,  having  entered  into  possession 
tberennder,  thereby  became  liable,  by  privity 
of  estate  to  pay  to  the  lessor  BSaj^  a  pn^ 
portlonate  share  of  the  rental  resored  in 
the  lease.  24  Cyc.  1180;  Taylor  on  Land- 
lord and  Tenant,  |  443;  Wood  on  landlord 
and  Toiant,  |  311;  ElUs  v.  Bradbury.  79 
Cal.  234,  17  Pac.  8..  It  is  obrious  that  this 
liability  could  not  be  disdiarged  by  the  pay- 
ment of  TOM;  to  Gaudrean,  who  is  not  claim- 
ed to  have  bean  na  agent  for  BlardL 

The  Judgment  anwaled  finm  is  revmed. 

W«  canenr:  OONBBX,  P.  J.;  JAMSS,  J. 
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OHBISTID  r.  UcOAISU   (Oit.  2233.) 

(District  Court  of  Appeal,  First  Diatrict,  Cali- 
foniia.    Dec.  12,  1917.   ReheariDg  Denied 
by  Supreme  Court  Feb.  9,  1916.) 

1.  Municipal  Cobpoutxoks  «=»706(1>— Col- 
lision ON  Stbkst— Plkadiho. 

AU^ation  that  defeodaDt  neglected  and 
omitted  to  operate  bis  automobile,  eo  as  to  pre- 
vent it  from  running  into  plaintiff  and  injuring 
bim,  was  sufficient  as  agahist  a  demurrer. 

2.  ArPUL  AHD  Bbbob  ^1040(1(9— Haw 

U80  EMOn— PtEADPIO. 

In  aetiim  hj  bteydiat  for  injurin  in  a  eol- 
liai<Hi  witb  defttadsnt's  automobile,  overruling 
a  demurrer  to  complaint  on  ground  of  uncertain- 
ty, in  tbat  It  could  not  be  told  whether  defend- 
ant was  charged  with  exceeding  rate  of  speed 
prescribed  for  one  approaching  a  sharp  curve 
or  that  applying  to  a  crossing  of  intersecting 
street,  was  not  i)rejudfcial,  where  case  went  to 
trial  and  facts  were  all  fully  developed. 

3.  MUffZCrPAL  COBPOEATIONg  ^9706(5)— GoL- 
LIBIOK8— NEOLIOENCE. 

In  an  action  by  a  bicyclist  for  injury  In 
a  collision  wttb  defendant's  automobile,  evidence 
Md  to  iustaia  a  finding  tbat  defendant  waa  neg- 
ligent 

Appeal  from  Superior  Omirt,  Hnmboldt 
Connty;  George  D.  Hurray,  Judge. 

Action  by  HelvUle  Christie  against  W.  E. 
McCall.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Pierce  H.  Ryan,  of  Eureka,  for  appellant 
Coonan  &  Keboe,  of  Eureka,  for  respond- 
ent. 

KERRIGAN,  J.  This  la  an  appeal  by  the 
deftiidaat  from  a  judgment  In  tevor  of  the 
plaintiff  In  an  action  brought  to  recover  dam- 
ages for  iiersonal  injuries  sustabied  In  a 
coUlBlon  between  the  defendant's  automobile 
and  the  plaintiff  upon  bis  bicycle,  alleged  to 
bave  occorred  through  the  negligence  ot  the 
defoidant  In  the  iveratlon  of  bis  vehicle. 

[1]  The  first  pcdnt  made  by  the  defendant 
for  a  reversal  of  the  juds^rat  Is  that  the 
court  erred  in  overruling  bis  demurrer  to  the 
complaint  The  complaint  Is  In  two  counts, 
the  first  of  which  Is  attacked  aa  the  general 
ground  of  lack  of  facts,  and  further  on  the 
gnmnds  ot  ambiguity  and  uncertainty  In  Its 
failure  to  specify  the  particular  acts  consti- 
tuting the  negligence  complained  of.  In  this 
bebalf  this  count  of  the  complaint  merely 
in  effect  alleges  that  the  defendant  neglect- 
ed and  omitted  to  operate  Us  automobile  so 
as  to  prevent  It  from  running  Into  the  plain- 
tiff and  injuring  blm.  Und«-  the  authorities 
In  tbls  state,  this  Is  a  sufficient  allegation  of 
neirltgenc^  for  tbey  hold  that  It  Is  snfflclent 
to  <Aarge  negligence  by  a  general  averment 
tbat  the  defadant  negligently  did  the  partic- 
ular act  wbltA  resulted  in  the  damage  to 


plaintiff.  Hathbun  v.  White,  157  CaL  24S, 
264, 107  Pac.  300;  Arbunlch  v.  U.  R..  28  Cal. 
App.  201,  1Q2  Pac.  SI ;  Smith  v.  Buttner,  00 
Cal.  9D,  00,  27  Pac.  29;  Stein  v.  U.  B.,  100 
Cal.  368,  113  Pac.  663. 

12]  A  demurrer  on  the  same  grounds  is  en- 
tered against  the  second  count  of  tbe  com- 
plaint This  count  Included  all  of  the  alle- 
gations contained  in  the  first  ctiunt,  and  an 
additional  allegation  that  the  defendant  was 
turning  at  the  Intersection  of  two  streets  at 
a  greater  rate  of  speed  than  one  mile  In  four 
minutes.  This  is  the  rate  of  speed  prescril)- 
ed  by  the  Motor  Vehicle  Act  for  observance 
by  the  driver  of  an  automobile  when  ap- 
proa<dilng  a  sharp  curve,  while  when  travers- 
ing Intersecting  streets  no  specific  limit  ot 
speed  is  prescribed,  but  the  driver  Is  held 
down  to  that  rate  "which  Is  reasMuible  and 
proper  having  regard  to  the  traffic  then  on 
such  highway  and  the  safety  of  the  public" 
Aa  it  also  appears  from  this  count  of  the 
complaint  that  the  accident  occurred  at  the 
intersection  of  two  streets,  the  uncertainty 
and  amblculty  aimed  at  by  the  special  de- 
murrer Is  as  to  whether  tbe  complaint  Is 
charging  the  defendant  with  exceeding  the 
rate  of  speed  prescribed  for  one  approaching 
a  sharp  curve,  or  that  applying  to  the  cross- 
ing of  intersecting  streets.  But  since  the  case 
went  to  trial  and  tbe  facts  were  all  fully  de- 
veloped, we  think  this  case  falls  within  tbe 
rule  followed  In  the  case  of  Stelo  v.  U.  R., 
supra,  where,  In  dealing  with  the  same  ques- 
tion, namely,  whether  It  was  error  to  over- 
rule a  demurrer  for  uncertainty,  the  Supreme 
Court  said: 

"Even  if  It  WM«  error  •  •  •  to  overrale 
the  demurrer  for  uncertainty,  it  was  error  with- 
out prejudice  unleos  the  demurring  party  was 
misled  by  defects  in  tbe  pleadings  and  the  case 
was  not  fairlj  tried  on  the  merits.  Here  it  ap- 
pears tbat  the  issues  were  ftilly,  fairly,  and  nn- 
derstandlngly  tried.** 

[S]  Tbe  main  cmitentlon  of  the  appellant  is  • 
that  the  evidence  is  Inaufflclent  to  sustain 
tbe  verdict  of  the  Jury.  Tbe  facts  are  briefly 
as  f(Hlows:  In  tbe  dty  of  Enr^,  O  street 
runs  north  and  south,  and  Cedar  street  nms 
east  and  west,  intersecting  O  street  but  ter- 
mldatlug  on  the  east  side  thweof.  On  the 
day  of  tbe  acddent  plaintiff  was  riding  a  bi- 
cycle sontberiy  along  tbe  westerly  (rlg^t) 
side  of  c  street,  and  when  be  came  to  tbe 
northerly  line  OC  Oedar  street  he  deflected 
bis  flourae  so  as  to  proceed  diagonally  in  a 
southwesterly  directl«i  In  order  to  reach  the 
sidewalk  at  the  southwest  comer  of  O  and 
Cedar  stre^.  As  ho  neared  this  comer, 
the  dd^endant  was  aa  Cedar  street  approach- 
ing O  street  from  the  west,  and  was  about 
half  a  block  away,  and  being  late  for  an  en- 
gagement was  driving  'pretty  fast"  When 
tbe  plslntiff,  propelling  his  bicycle  at  a  slow 
rate  of  speed,  had  readied  a  point  three  or 
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four  feet  from  ttie  cnrb  at  the  comer  Indicat- 
ed, the  defendant,  wltbont  reducing  the  speed 
of  his  car,  in  attempting  to  tarn  said  corner, 
collided  with  plalntUTs  bicycle,  and  plaintUf 
sustained  the  injuries  for  which  he  recovered 
In  this  action.  From  the  force  of  the  blow 
plaintiff  was  rendered  unconsdoos,  and  was 
unable  later  when  testifying  as  a  witness  to 
say  that  he  had  looked  down  Cedar  street  to 
learn  whether  or  not  he  could  cross  the  Inter- 
section of  said  streets  In  safety  before  at- 
tempting to  do  so;  bnt  from  the  testimony 
of  a  disinterested  witness,  who  was  near  the 
scene  of  the  collision  at  the  time  of  Its  occur* 
rence,  it  appears  that  Immediately  before  it 
happened  the  plaintiff  recognized  and  bowed 
to  her,  and  In  doing  so  was  looking  In  the 
general  dlrecticm  from  which  defendant  was 
approaching,  and  donbtless  saw  him,  and 
must  have  bellcTed  that  he  wonld  so  operate 
the  car  as  to  avoid  colliding  with  him. 
The  defendant's  view  of  the  plaintiff  was  un- 
obstructed, and  there  Is  no  good  reason  why 
he  should  not  have  done  so.  Id  fact,  the  de- 
fendant admitted  that  he  saw  the  plaintiff 
In  plain  view  before  the  accident,  bnt  said 
that  be  was  late  for  an  engagement  and  was 
hurrying  to  keep  It  He  did  not  sound  his 
horn  or  give  any  other  warning  of  his  hur^ 
rled  approach,  and  there  is  some  intimation 
in  the  record  that  he  became  excited  and 
lost  control  of  his  machine.  If  plaintiff  saw 
the  defendant  approaching,  he  evidently  be- 
lieved that  If  he  intended  to  turn  into  Cedar 
street  and  proceed  southerly  he  wonld  so 
operate  his  car  as  to  avoid  running  Into  him. 
In  any  event,  we  think  the  evidence  was  suf- 
ficient to  leave  It  to  the  Jury  to  say  If  the 
collision  was  caused  the  negligence  of  the 
defendant,  and,  they  having  so  detmnlned, 
we  will  not  Interfere  with  their  comdusifni. 
The  Judgment  Is  affirmed. 

We  conciir:  LEMNON,  P.  J.;  BIGH- 
ABDS.  J. 


BIOHMOND  WHARF  &  DOCK  00.  T. 
BIAKE.    (Civ.  2S1&.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Nov.  26,  Bcheaz- 
ing  Denied  Dec  26,  1918;  Denied  by  Sn- 
prcme  Court  Jan.  23,  1919.) 

1.  DaIUQBS  ^120(8)— BB1LA.0H  Or  CONIUOT 

— CoNTEACrr  TO  £111.  IN  Land.' 
In  action  for  breadi  of  contract  to  build  sea 
wall  around  Butxneived  land  and  fill  it  in,  meas* 
ure  of  damages  Is  difference  between  oontraet 
price  and  reaaoqable  cost  to  owner  of  having 
work  completed. 

2.  Dauaoes  «b»17K— BauoH  m  Cmmuor- 

EVIDBNCS. 

In  action  for  breach  of  contract  to  bnild  sea 
wall  around  submerged  land  and  fiU  it  in,  con- 


sideration to  be  paid  defendant  contractor  hav- 
ing been  one-bait  ct  land  aftel^  it  was  filled,  evi- 
denoe  should  have  been  admitted  showing  value 
of  such  fuS  oonsideration.  so  that  sodi  som 
could  be  deducted  finm  eost  oC  work  to  readi 
measure  of  damages. 

3.  CONsnTDTIONAL   IiAW   ♦»98(1)  —  Vestbd 
RiGBTS— Patent  to  Subhebqed  Lands. 

Title  of  patentee  of  sabmwged  land  from  - 
tideland  oommissloners  under  legtolatlve  author- 
ity was  vested  right  whidi  eouU  not  be  di- 
vested by  subsequent  legislatiTe  act  oonvayinc 
land  to  «itj  and  giving  it  power  to  pniaeeiite 
actions  for  recovery  of  passssstOQ  from  private 
owners. 

4.  GoNTRAOTs  «=>S28(:^Acnon  fob  Bbsach 
— Defense— luMATKBiAL  Mattkb. 

Where  patentee  of  submerged  lands  con- 
tracted to  have  sea  wall  built  and  filling  in 
don^  whldi  should  have  bean  completed  under 
the  contract  In  1911,  contractor  could  not  ^ 
fend  action  for  bresiA  by  patentee's  assignee 
on  any  groun^  that  in  1913  state,  by  statute^ 
divested  patentee's  title,  so  that  he  ooold  not 
convey  half  the  land  In  paymoit. 


Appeal  fnnn  Superior  Court,  AlaniaMa 

County;  William  H.  Waste,  Judge. 

Acti<m  by  the  Blchmood  Wharf  &  Dock 
Company,  against  Anson  S.  Blak&  From 
Judgment  for  plalntUf,  defendant  appeals. 
Bevrased. 

Se^  also,  179  pft&  — w 

Cblckerlttg  ft  Giocory,  of  San  Frandsco, 

for  appellant 

Beed,  Nusbaumer  ft  Bingaman,  ct  Oak- 
land, for  re«pondent. 


LENlfON,  P.  X  This  is  an  appeal  firom  a 
Judgment  for  Qie  plaintiff,  who  la  flie  as- 
signee of  the  rl^ts  of  one  A.  S.  Hacdonald 
against  the  def^dant  herein. 

In  1006  Macdonald  was  the  owner  of  cer- 
tain snbmerged  land  In  the  dtr  of  Bldi- 
mond,  which  land  la  known  aa  "Tide  Lot  Nol 
16,*'  and  lies  mider  the  watos  of  the  Bay 
of  San  Frandsca  The  enter  boundary  ibie 
of  said  land  inns  abont  along  the  line  ot 
what  Is  known  as  tiie  bulkhead  harbor  line 
in  the  Bay  of  San  Frandsco  as  established 
by  the  United'  States  govemmmt  Xtie  de- 
fendant was  at  that  time  the  ovrner  of  the 
uplands  lot  lying  back  of  Macdonald's  land. 
Macdonald  and  the  defendant  entered  into  a 
contract  under  which  the  defendant  was  to 
do  certain  work,  such  as  building  a  sea  wall 
around  and  filling  In  the  land  owned  by  Mac- 
donald, and  when  such  work  was  completed 
Macdonald  was  to  convey  to  the  defendant 
an  undivided  one-half  Interest  In  said  landl 
Five  years'  time  was  given  to  complete  the 
work,  and  time  was  made  of  the  essence  of 
the  contract  The  defendant  failed  to  com- 
plete the  work;   Macdonald  assigned  Ms 
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rl^ts  to  plaintiff,  who  Boefl  for  djiaw  tor 

breach  of  contract 

The  chief  point  made  by  appellant  Is  that 
the  court  erred  in  ex^ndU^  evldenc*  as  to 
what  would  have  been  the  value  of  the  land 
If  it  had  been  ,fllled  and  walled,  because  such 
value  of  one-half  of  the  land  was  the  consid- 
eration moving  to  defendant  for  the  work  to 
be  done  upon  the  land,  and  defendant  should 
be  credited  with  anch  amount  when  he  is 
charged  with  the  cost  of  dirfng  tha  wwk 
which  he  contracted  to  da 

[1]  Tbm  measure  of  damages  upon  a  breadb 
of  a  contract  like  the  <«e  under  c(MiBld«ra- 
tion  is  the  difference  between  the  price  at 
which  the  contractor  agreed  to  do  the  work 
an^  thft  reasonable  cotA  to  the  owner  of  the 
pRVerty  of  having  such  work  oomplAtod. 

m  Bridance  was  admitted  showing  the 
reasooable  cost  of  doing  the  wmrk  as  con* 
tracted  f<Nr.  The  consideration  to  be  pa4d 
d^endant  was  one-half  of  the  land  after  U 
was  flUed.  He  was  to  receive  not  unfilled 
land  and  be  credited  with  the  cost  ot  fill- 
ing tb^Bame.  but  he  was  to  receive  filled 
land  «nd  to  reodve  the  benefit.  If  any,  of 
b&vlBs  snch  filled  land  eontlgnovs  to  other 
filled  land,  the  property  of  the  plalntifT.  To 
evei7  part  of  this  consideration,  or  its  mon- 
ey equivalent,  he  was  entlUed, ,  having  in 
theory  performed  his  contract  by  paying  the 
plaintUF  la  damages  the  amount  neoesaary 
to  perform  it  We  think  evld^Ke  ^toald 
have  been  admitted  showing  the  value  of 
this  full  consideration  to  be  paid,  so  that 
such  sum  could  be  deducted  from  the  cost  ot 
d<^g  the  work. 

The  method  employed  by  the  trial  court  In 
measuring  the  damages  is  not  the  same  in 
thewy,  and  may  or  may  not  be  the  same  in 
practice.  It  may  be  that  If  evldenoe  of  the 
value  of  the  filled  land  had  been  considered  by 
the  court,  it  mi^t  have  found  that  the  plain- 
tiff mu  not  damaged,  and  was  entitled  mere- 
ly to  nominal  damagea  The  oontract  special- 
ly provided  that  after  the  work  on  the  land 
was  completed,  and  not  before,  then  the 
plaintiff  should  convey  to  the  defendant  a  cme- 
balf  Interest  in  the  filled  and  walled  land. 
The  plain  tiff  should  have  recovered  the  ex- 
act amount  necessary  to  do  the  work  ocm- 
tiacted  for,  which  Is  virtually  a.  fnUlllmeDt 
of  the  contract  by  the  defendant,  and  there* 
upon  the  defendant  should  receive  what  be 
was  to  receive  for  such  fulfillment  of  the 
contract,  or  ita  equivalent  in  money  value, 
In  thft  way  ot  a  set-off.  The  contract  provid- 
ed that  tbB  defendant  was  to  recdve 
half  of  tbe  land  after  It  had  been  filled. 
Therefore  evidence  as  to  the  value  of  000* 
half  of  ttie  land  U  filled  was  improperly  ex- 
dnded.  And  tho  Judgment  will  bavft  to  be 
reversed  on  that  ground. 

fRie  dfifioidant  in  hla  answer,  after  deny- 
ing tbA  allegaUona  1^  the  oomplalnt  eet  up 
aa  a  separate  defense  Uiat  the  plaintiff  did 


not  have  title  to  the  land  Involved  In  the 
contract,  and  could  aot  have  performed  his 
part  of  the  contract  by  eosveying  to  defend- 
ant an  undivided  one-half  Interest  in  fee,' 
and  that  the  contract  was  void  as  against 
public  policy,  as  it  was  a  contract  to  tres- 
pass upon  lands  held  in  trust  by  the  state  for 
all  Its  citizens. 

Defendant  buses  his  argument  upon  the 
act  of  the  Legislature  of  June  11,  1913  (St 
lOlS,  p.  600),  which  conveyed  the  land  in 
question,  among  others,  to  the  city  of  Rich- 
mond, and  gave  the  dty  power  to  prosecute 
all  actions  for  the  recovery  of  possession  of 
the  same  from  private  owners,  llila  act  re- 
cited that  all  tidelands  were  held  In  trust  by 
the  state  for  the  benefit  of  its  iohabltants 
for  the  purposes  of  navigation,  commerce, 
and  fishing,  and  that  the  state  has  not  the 
gmeral  power  of  allena.tl<m  of  such  lands, 
but  may,  when  the  Interests  of  ctxnmerce, 
navlgaticm,  and  fishing  require  it  convey  to 
mundclpalltles  Umlted  and  defined  areas  of 
such  lands,  with  the  power  to  govern,  con- 
trol. Improve,  and  develop  the  same  In  the 
interest  of  aU  tbe  li^abltants  of  tbe  state. 
The  plaintiff  held  his  title  through  mesne 
eoBvayances,  by  virtue  of  a  deed  from  the 
tldeland  cranmiBsloners. 

[S,4]  Prior  to  the  passage  of  <^e  act  of 
1018,  a  patent  by  the  tldeland  commission- 
ers, issued  under  tbe  same  legislative  acts 
under  which  tbe  patent  here  was  issued,  and 
by  the  same  board  of  tldeland  commission- 
ers, was  upheld  In  the  case  of  Knudson  v. 
Kearney,  171  Cal.  250,  152  Pac.  541.  In  that 
case  the  court  discussed  the  matter  fully, 
and  pointed  out  that  the  acts  under  which 
the  patent  was  Issued  provided  that  the 
boimdarles  of  navigable  waters  should  be 
fixed,  and  the  water  front  line  d^lneated, 
and,  in  effect  that  the  land  not  required 
for  docks,  piers,  slips,  or  other  purposes 
should  be  subject  to  sale  outright  Under 
this,  and  the  other  decisions  referred  to  In 
this  case,  we  think  the  title  to  this  property 
was  a  vested  right  In  the  plalntlfl,  and  could 
not  be  divested  by  this  subsequent  legislative 
act.  But  even  conceding  that  such  title  could 
be  divested,  defendant  would  be  In  no  better 
position  In  regard  to  his  contention,  for,  as 
stated  In  the  brief  of  respondent,  If  the 
contract  had  been  fulfilled  by  the  defendant 
the  work  would  have  been  completed  In  1911, 
and  the  plaintiff  would  have  been  bound  to 
convey  the  one-half  Interest  In  this  land  at 
that  time.  That  was  two  years  before  the 
act  relied  upon  by  aro^Iant  was  passed. 
The  defendant  would  therefore  have  gotten  bis 
title  free  from  any  cloud  created  1^  thla  act, 
and  if  later  a  cloud  waa  cast  upon  the  title 
to  hla  yxopettjtt  tiiat  wonld  be  bis  misfortune, 
and  would  be  a  matter  ta  whidi  the  plaintiff 
would  have  no  concern,  havittg  conveyed  the 
title  free  and  <i^r  ot  all  Incumbranoea  at 
the  time  tlte  conveyance  was  doa  We. 
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tberefore,  think  tbat  the  demurrer  to  Che  8^ 
arate  defoise  was  prcverly  ntstfllned. 
The  Jodgment  la  reTersed. 

We  codcut:  BEASLT,  Judge  pro  tern.; 
STUBTEVANT.  Judge  pro  tern. 


TISDALB  T.  BRTANT  et  bL  <Cav.  1892.) 

(District  Coort  of  Appeal,  Third  District.  OaU* 
forala.   Not.  28,  1918.   Rabearing  Denied 

Dec.  23,  1918.) 

1.  COWTBACTB  ^39B{1)— DUBESS. 

An  a^eement  between  plaintiff  and  defend- 
ants, whereby  the  latter  were  to  jtAn  In  a  parti- 
tion of  lands,  to  refrain  from  questioning  the 
validity  of  a  certain  deed,  and  to  psy  a  certain 
indebtedness,  was  not  Toid  for  dnrsss  merely  be- 
cause defendants  were  finandally  ratbarreased 
and  plaintiff  tocA  advsntaia  of  thdr  neeesdty 
for  the  lawful  purpose  of  obtaining  a  promise 
to  pay  a  debt  which  they  actually  owed. 

2.  CONTBACTS  C9»96(l)— DUBESa. 

An  agreement,  whereby  defendants  wera  t« 
assume  and  pay  a  certain  obligation  from  which 
plaintiff  had  promised  to  release  them,  was  not 
procured  by  duress  ou  bis  part  mnely  becanse 
he  had  refused  to  execute  the  release,  leering 
defendants  the  alternatiTe  of  enforcing  the 
promise  or  execnting  the  agreement,  which 
they  were  forced  to  do  by  reason  of  financial 
embarrassment. 

8.  Debds  ••»17(1>— CoHSiDXBATiON— Sum- 
czbucy. 

A  promise  In  good  foith  by  grantee  to  pay 
one-helf  the  upkeep  of  the  property,  contribute 
a  certain  sum  to  his  parents,  and  to  send  one  of 
grantor's  sons  to  school,  take  him  into  partner- 
ship after  graduation,  and  to  leave  him  the 
practice  on  retirement,  coastltnted  a  sufficient 
consideration  for  the  deed. 

4.  Deeds  «s»70(1>— Fraud— Faelubb  to  Peb- 

rOBM  ConSIDraATION  FOB  OoHTETANCE. 
A  mere  fsilure  to  perform  an  agreement 
which  constitutes  the  consideration  for  a  deed 
does  not  amount  to  fraud,  although  It  may  form 
the  basis  for  an  astitm  for  Inreaeh  of  contract. 

6.  GORTBACTS  «S»2Tr(l)— PsBrOBlCAITCE— Ne- 

cBssnr  or  Dbicaivd— Tmx  roB  Deuand. 
Where  no  term  is  specified  for  the  doing  of 
an  act  other  than  the  payment  of  money,  a  de- 
mand of  performance  made  within  a  reasonable 
time  is  necessary  In  order  to  pat  tiie  promisee 
in  defonlt. 

6.  Cakcellatioit  Instbuubnts  «=>34{1)— 
Consideration— Pebfobua  n  ce— Laciteb. 
Where  land  was  conveyed  in  consideration  of 
the  purchaser's  prcmdse  to  keep  up  the  prop- 
erty and  to  do  certain  other  things,  but  no  de- 
mand was  made  for  performance  tor  more  than 
10  years  after  exeendon,  and  action  to  set 
aside  the  deed  was  not  tttstituted  until  nearly 
four  years  thereafter,  tlw  right  to  est  the  desd 


aside  was  hened  1^  laches;  no  aKCiUe  btlac 
shown. 

Appeal  from  Superlof  Court,  lOngs  Coun- 
ty; M.  lu.  Sbort,  Judge. 

Action  by  Lfeuella  Tisdale  against  Melo- 
dlle  Bryant,  Calhoun  Bryant,  and  others, 
with  cross-complaint  by  the  named  defend- 
ants. From  a  Judgment  for  plaintiff,  the 
named  defendants  alone  appeal.  Affirmed. 

Kottlngor  &  81i^?uds<m,  of  OalUaad*  for 
appeUants. 

Jfwdan  ft  Brann,  of  Baa  Frudaeo,  tx  re- 
■ptnideiit 

BDRNDIT.  J.  Tbe  action  was  for  the 
partitlMi  of  aome  480  aezee  of  land  In  Kings 
county,  it  being  allured  In  the  complaint  t^iat 
the  plaintiff  and  the  def«idant  Melodlle 
Bryant  each  owned  an  undivided  one^taatf 
interest  in  the  land.  The  other  dtfendanta 
had  liens  on  the  property,  and  they  made 
DO  contest;  but  appellants  in  Hieir  answer 
denied  that  respondent  had  any  ^terest 
whatever  In  the  land,  and  they  claimed  diaC 
Melodlle  Bryant  was  tbe  sole  owner  thereof. 
Hiey  also  died  a  crow-emaplalnt,  seeking 
thereby  to  set  aside  a  ceftaln  agreement,  at- 
tached to  their  pleading  and  marlced  "Ex- 
hibit B,"  of  the  date  of  September  1.  1915, 
executed  by  them  on  tbe  one  part,  and  by 
revondent  and  Edgar  B.  Bryan^  now  de* 
ceased,  ou  the  other.  Their  attadk  upon  tbe 
egreanent  la  based  upon  the  claim  t2iat  said 
respondent  and  Bdgar  R.  Bryant  cowced 
them  Into  signing  said  agreement,  by  taking 
advantage  of  their  dnanclal  neeessltlee  and 
emberrassment  in  connection  with  secnrtng 
the  mone?  with  which  to  pay  off  a  $8,000 
mortgage  on  appellants'  $80,000  Hodeato 
ranch,  which  mortgage  waa  about  to  become 
due  and  could  not  be  renewed.  Tbsy  sought 
also  to  have  a  deed  executed  by  anwllants  to 
Edgar  R.  Bryant,  the  predeceasOr  In  Interest 
of  respondent,  on  tiie  9Ut  day  of  July,  1901, 
set  aside  on  the  ground  of  fraud  In  procnr- 
Ing  the  same. 

Id  addition,  they  brought  an  Independeat 
suit  to  accomplish  the  same  purpose,  alleg- 
ing In  their  complaint  substantially  the 
same  focts  as  ai^ar  In  the  crosa-complalnt 
herein.  It  la  admitted  that  these  two  plead- 
ings Involve  the  same  legal  prtnc^^  and 
the  dec^n  as  to  one  will  cover  and  deter* 
mine  the  other. 

[11  In  this  agreement  of  Septemoer  1, 
191S,  appellants  promised  "to  Join  In  an 
equal  dlvlaloD  of  the  lands"  Invirived  in  the 
partition  suit  and  "never  again  to  qnestloii 
the  validity  of  the  deed  executed  by  Melo- 
dUe  Bryant  and  Calhoun  Bryant  to  Edgar 
B.  Bryant  on  the  5th  day  of  July.  lOOL." 
OSw  partlonlar  feature  of  this  agreement, 
however,  conownlng  whldi  ^pellanta  com- 
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plain  ud  <m  aceonnt  'of  wtddi  they  aakefl 
to  har«  the  agreement  set  aside,  web  the 
promise  therein  contained  on  tbelr  part  "to 
aBsune  to  pay  certain  Indebtedness  and  evi- 
dences of  Indebtedness,  amounting  to  tbe 
sum  of  aboDt  $4,300,  growing  oat  of  the  af- 
fairs of  the  Bryant  larestment  Company, 
and  plaintiff's  management  thereof,  and  oth- 
er matters  from  which  said  Calhonn  Bryant 
and  Melodlle  Bryant  were  to  have  been  re- 
leased from  i>aylng."  The  claim  seems  to  be 
that  the  invalidity  of  this  covenant  vitiates 
the  whole  agreement,  as  the  former  Is  an 
inseparable  part  of  the  contract,  and  the 
said  promise  to  pay  the  Indebtedness  is 
songht  to  'be  nnlllfied  for  the  reason  already 
stated.  Bat  under  the  aathorltles.  It  is 
plain  tliat  the  facts  alleged  do  not  amount  to 
doreas  or  coercion  and  comptUslon  as  recog- 
nized by  the  law,  and,  for  this  reason  that  it 
appears  the  advantage,  If  any,  was  taken  of 
appellants*  necessities  for  the  legitimate  and 
lawfal  purpose  of  obtaining  from  them  a 
promise  to  pay  a  debt  which  they  actually 
owed.  Tbe  authorittea  on  tills  point  are  cit- 
ed in  the  brief  of  respondent,  to  which  ap- 
p^lanta  have  made  no  reply,  and  th^  seem 
decisive  of  the  question. 

Cable  V.  Foley,  45  Minn.  421,  47  N.  W. 
11B5,  was  a  case  where,  plaintiff  being  with- 
out means  to  pay  his  men,  defendants  refn»- 
ed  to  pay  him  what  they  then  owed  him,  un- 
less he  would  sign  three  written  contracts 
unfavorable  to  him.  He  signed  them  and 
afterward  sued  the  defendants  to  recover  the 
excess  he  would  have  been  entitled  to  If  he 
had  not  been  so  coerced  into  said  settlement. 
The  trial  court  directed  a  verdict  for  the 
defendants,  and  In  sostalnlng  its  action  the 
Snpreme  Court  said: 

*Tbt  mere  tkreat  to  witbhold  frwn  a  party  a 
legal  ri^t  which  he  has  an  adeqoate  remedy 
to  cnfOTce  is  not,  In  the  eye  of  the  law,  duress; 
certaitUy  not  inch  aa  wUI  avoid  the  ezecuti<m 
of  a  ODntract." 

In  Hackley  r.  Headley,  45  Mich.  609.  S  N. 
W.  511.  the  defaidants,  being  Indebted  to  tbe 
plaintiff  In  a  large  amount  on  a  logging  con- 
tract and  taking  advantage  of  tbe  feet  that 
Idaintiff  was  In  greflt  need  of  money  with 
which  to  pay  his  woodsmen,  who  were  cut 
ting  logs  for  plaintia.  refused  to  pay  him 
what  was  due  hlro  unless  be  would  take  |2,- 
000  less  tttan  what  he  was  entitled  to 
and  receipt  in  full  for  all  claims  against  the 
defendants.  Plaintiff  took  the  lesser  sum 
and  gave  tbe  defendants  a  rec^pt  In  full  and 
subsequently  sued  them  for  the  $2,000,  rely- 
ing upon  duress  to  avoid  the  contract. 

Jndge  Cooley.  speaking  for  tbe  court, 
said: 

'Tin  what  did  tbe  alleged  duress  consist  in  the 
present  case?  Merely  in  this :  That  the  debtors 
refused  to  pay  on  demand  a  debt  already  due, 
though  the  plaintiff  was  in  great  need  of  the 
mon«r  ud         be  financially  rntaed  In  caa*  ha 


fafled  to  obtalaed  it  It  is  net  preteaded  ttitt 
HacUey  4k  MeOordoa  had  done  anything  to 
bring  Headley  to  tba  canditim  wUieih  made  this 
money  so  Important  to  him  at  tiiis  veiy  time, 
or  that  tbey  were  In  any  manner  responsible  for 
his  pecuniary  embarrassment  except  as  tbey 
MIed  to  pay  tbe  demand.  Tbe  duress,  then, 
is  to  be  found  exclusively  in  their  failure  to 
meet  promptly  their  pecuniary  obligation." 

It  vniB  btid  Out  it  -would  be  "a  dangerous, 
as  vrell  as  a  movt  unequal,  doctrine"  to  enun- 
ciate that  the  contract  was  inralid  because 
of  tbe  financial  necessities  of  tbe  plaintiff. 

In  Silliman  v.  United  States,  101  U.  S. 
4B5,  25  L.  Ed.  987,  the  owners  of  certain 
barges,  wbicb  were  employed  by  the  quarter- 
master's department,  claimed  that  they  were 
forced  by  dureas  of  their  property  to  algn 
new  charter  partlea  at  a  reduced  rate,  but 
It  was  hdd : 

"That  neitfaer  the  forcible  retention  of  the 
barges  nor  tbe  refusal  to  pay  the  compensa- 
tion agreed  upon  constituted  duress." 

The  court  declared: 

"We  are  aware  of  no  authority  In  the  text- 
books or  in  the  adjudged  eases  to  Justify  us  In 
holding  that  the  last  charter  parties  were  exact- 
ed under  duMn." 

Fuller  V.  Roberta,  35  Fla.  UO,  17  South. 
369,  Involved-  the  foreclosure  of  a  mortgagft 
to  secure  the  paym^t  of  a  note  tat  ^000. 
The  defense  was  based  upon  duress,  it  bedng 
the  claim  that  the  note  and  mortgage  were 
given  to  secure  the  dismissal  of  certain  pro- 
ceedings begun  by  tbe  plaintiff.  The  lower 
court  sustained  a  demorrer  to  tbe  defense,, 
and  In  nphtddlng  tbls  ruling  tbe  Supreme 
Court  of  Florida  said: 

"Legal  duress  implies  that  a  party  has  been 

unlawfully  constrained  anoOer  to  perform 
an  act  under  circumstances  which  prevent  the 
exercise  of  free  will.  The  act  of  the  party  com- 
pelling the  unwUling  obedience  of  another  must 
be  unlawful  or  wrongful,  and  there  can  be  UO' 
duress  of  goods  in  law  where  tlie  act  done  or 
threatened  Is  nothing  more  than  what  tbe  par* 
ty  had  a  legal  right  to  do"— citing  cases. 

In  Morton  t.  Uorrla,  73  Fed.  392, 18  a  C. 
A.  611,  the  plaintiff  brought  an  action  to 
foreclose  two  certain  mortgages  executed  by 
the  def&ndant  In  settlement  of  tbtf r  bualnesa 
affairs.  Tba  defease  was  that  tbe  mortgages 
were  obtained  by  idaintlff  tliroai^  duress. 
In  this,  tbat  wbeo  Oie  settianent  waa  made' 
a  financial  crisis  eidsted ;  defaidant  was 
cluaively  engaged  In  bualneBs;  It  was  r&ty 
hard  to  raise  mon^  and  idaintlfl  threatoned 
to  sue  defeodant  for  an  accounting  and  to 
have  a  receiver  .ivpoliited.  TbiB  vrould  ruin 
defmdant,  and  to  prevent  plaintUC  from 
carrying  out  his  Queat  defendant  gave  the 
mortgages  In  qneatlen  for  an  amount  large- 
ly in  excess  of  what  be  actually  owed  de- 
fiant. Tbe  United  States  District  Court 
b«ld  tbat  tbe  Ikcts  averred  wen  not  auffl- 
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dwt  to  avoid  the  mortgageit  am  tills  Judg- 
ment was  apheld  by  the  Conrt  of  Appeals  for 
the  Eighth  Olrcult  Thu-eln  It  was  said : 

"The  intent  which  actuates  a  creditor  in  seek- 
ing to  enforce  a  legal  claim  or  demand  is  ordi- 
narily of  Qo  concern  to  the  debtor,  and  is  not  a 
matter  for  Jiidiclal  inQuiry.  The  latter  Is  only 
entitled  to  complain  when  some  act  is  dwie  or 
threatened  by  the  creditor  whlt^  isi  In  Itself, 
unlawful,  or  is  contcacy  to  squity.  Ik  tiie 
present  case  the  acts  chuged  in  the  answer  as 
the  basis  for  relief  consisted  In  a  demand  made 
by  the  plaintiS  for  an  accounting  and  settle- 
ment when  the  defendant  was  in  embarrassed 
drcumstances,  and  in  a  threat  to  enforce  suc^ 
demand  by  a  civil  action.  Neither  of  these  acts 
was  unlawfult  or  so  far  haisb,  <^pressive,  or 
unconscionable  as  to  Titiate  tiw  asttlttnent  nb* 
seiiuently  made." 

A  peculiarly  bard  case  waa  Domoiica  at  aL 
V.  Alaska  Packers'  Association  (D.  C.)  112 
Fed.  551,  inTolviog  Oie  cAnploymeDt  of  plaln- 
tlffa  as  seamen  on  a  voyage  to  and  fro&i  the 
salmon  fl*i>*ng  grounds  in  Alaska;  atoo  to 
worlE  as  flabenam  during  the  Beaaim;  to  as- 
sist In  canning  the  fish  m  shore  and  loading 
them  on  the  slilps  for  traosportatton.  After 
arriving  in  Alaska,  they  refused  to  earry  out 
their  contracts  unless  th^  wages  were  in^ 
creased  $50  a^ece.  Defendants'  superin- 
tendent agreed  to  jfej  this  additional  nxn- 
poisatiott,  because  be  could  not  get  other 
men  to  take  Ibdr  places  and  great  loss 
would  be  suffered,  because  of  the  shortness 
of  tlie  season,  if  plalnttfTs  did  not  go  to  work 
catdiing  and  canning  fish  at  once.  Defend- 
ants In  settling  with  plalntUfs  refused  to 
pay  them  tbe  additional  |90  compeuatlon, 
and  in  allowing  them  to  recover  it  the  court 
said: 

"In  the  case  at  bar,  if  the  parties  deemed  it 
for  their  mutual  interest  so  to  do.  It  was  com- 
petent for  them-  to  enter  Into  tbe  new  contract 
sued  on,  and  when  they  did  this  there  was  an 
implied  discharge  of  the  former  contract,  and* 
tbe  new  became  the  measure  of  tbelr  rights,  un- 
less the  consent  of  the  defendant  thereto  was 
obtained  by  duress;  and  the  facts  appearing 
here  do  not  ahovr  that  the  defendant  acted  under 
duress,  in  making  that  contract" — citing  Goe- 
bel  V.  Linn,  47  Mich.  489,  11  N.  W.  2S4,  41 
Am.  Rep.  723,  and  Hackley  v.  Headley,  45 
Mich.  58d,  8  N.  W.  511. 

In  Taylor  t.  Ford,  m  OaL  440,  63  PaC 
770,  plaintiff  (nought  salt  to  cancel  a  note 
for  $8,606.44  on  whieh  be  had  paid  tbe  de- 
fendant $6,000,  al1egli«  that— 

"He  was  Coerced  into  signing  the  note  by 
threats  of  the  defendant  to  sen  his  partnership 
in  a  lumber  bnsiness  in  which  they  were  as- 
sociated to  aa  entlr*  sttsnger.* " 

The  court  declared : 

"The  only  coercion  elatm«d  by  the  plaintiff  is 
ttiat  he  was  farced  to  enter  Into  the  contract 
and  give  the  note  in  qneation  by  reaaen  of  de- 
Csadant's  threats  to  seB  o^t  to  a  straagsr.  In 
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iioliMlfln  of  Us  cortracit  ftir  a  Ova  yeanT  part- 
nership. Tlitt  would  nt  BMsoat  to  costelan  in 

Uw." 

[2]  It  can  make  no  possible  difference  If 
we  regard  the  allegation  of  cross-complahi- 
ants  that  respondent  and  the  said  Edgar  B. 
Bryant  had  promised  to  execute  a  release  of 
aM>eUantB  from  the  obligation  to  pay  said 
sum  of  $4,300.  The  violation  of  said  prom- 
ise would  not  constitute  coercion  in  any 
sense.  9  Cyc.  p.  448.  Appellants  had  their 
choice  of  standing  upon  said  promise  or  ex- 
ecuting the  agreement  of  September  lat. 
They  chose  tbe  latter  alternative  and  must 
abide  by  It  It  Is  equally  plain  that  said 
cross-complaint  does  not  present  a  case  of 
fraud  or  undue  Influence.  It  follows  that  by 
virtue  of  said  agreement,  Exhibit  B,  appel- 
lants were  estopped  from  qnestlontog  the 
ownership  of  respondent  in  and  to  one-half 
of  said  real  estate. 

[S]  But,  assuming  that  the  allegations  of 
said  cross-complaint  are  such  as  to  warrant 
the  annulment  of  said  agreement  of  Sep- 
tember 1st,  and  treating  the  situation  as 
though  said  agreement  was  Invalid,  we  are' 
still  confronted  with  tbe  said  deed  of  July 
5,  1901,  which  conveyed  to  plalntKTs  pred- 
ecessor In  Interest  the  legal  title  to  one-half 
of  said  property.  It  was  sought,  however.  In 
the  cross-complaint  herein,  and  In  the  com- 
plaint In  the  other  action  to  which  we  have 
referred,  to  have  the  deed  set  aside  on  the 
ground  of  fraud.  It  Is  quite  plain,  ttiODgb, 
that  as  to  this  point  the  pleadings  of  appel- 
lants are  radically  defective.  WMle  there  is 
an  allegation  that  the  grantor  never  receiv- 
ed any  adequate  or  valuable  consideration 
for  executing  said  deed,  it  does  appear  that 
she  delivered  said  deed  to  Edgar  R.  Bryant 
upon  his  promises  to  pay  oae-half  of  the  up- 
keep of  the  «tire  property,  contribute  $10 
per  mtmth  to  tbe  support  of  his  pamts, 
then  living  with  appellants,  and  would  pre- 
pare one  of  the  grantor's  sons  for  entry  Into 
a  flrst-class  medical  school,  thereafter  at  hla 
own  expense  send  said  son  to  a  medical 
school  until  he  graduated,  then  associate 
said  son  with  him  In  his  practice,  and,  when 
he  retired  from  practice,  turn  It  over  to  the 
SOD,  tbe  latter  to  take  care  of  his  mother'a 
falling  eyesight,  and  the  grantee  further 
pranlaed  to  reconv^  the  property  to  appel- 
lants before  be  should  dl&  Of  coarse,  these 
promises  constitute  a  suffldent  consideration 
for  the  execution  of  the  deed,  and,  U  may  be 
added,  there  is  nothing  in  tiie  ideadings  to 
show  tbat  the  promises  were  not  made  In 
good  faith  with  the  full  intention  to  perform, 
them.  In  fact,  there  is  no  bint  of  the  per- 
petratUm  of  any  fraud  in  the  procurement 
of  the  deed.  It  it  had  been  alleged  tbat 
these  promises  were  made  for  the  purpose  oC 
deceiving  the  grantor  and  tbat  tbe  grantee 
had  no  Intention  of  performing  a  dif- 
ferent situation  ndgl^  be  presented. 
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[4]  AppaUants,  however^  seek  to  set  salde 
said  deed  soAdy  upon  the  ground  Uiat  tJie  gnu- 
tee  failed  to  perform  lome  of  hia  promises.  A 
mere  fallare  to  pwfofiu  an  agreement,  which 
constlttrtes  tbe  oonslderatloii  tor  a  deed,  does 
not  amount  to  fnind,  bat  It  may  be  gronnd 
tor  an  action  for  damages  tor  breach  of  the 
contract 

Moreover,  we  agree  with  napondent  that 
tlie  ladies  of  appellants  uEford  an  additional 
support  fm  ttM  nmclnsiai  of  the  lower  court. 

It  appears  that  no  demand  was  made  on 
Edgar  B.  Br7ant  to  educate  the  son  of  a]K 
p^nts  until  April  19.  1912,  more  than  10 
years  after  the  promise  to  do  so  Is  alleged, 
and  no  excuse  Ig  shown  for  the  delay ;  and 
this  action  to  set  aside  the  deed  waa  not  In- 
stltuted  nntU  April  19.  1916.  nearly  15  years 
after  the  deed  was  executed. 

[t]  Hie  rule  seems,  to  be  that  where  no 
term  is  specified  for  the  doing  of  an  act,  oth- 
er than  the  payment  of  money,  that  a  de- 
mand of  performance  Is  necessary  in  order 
to  put  the  promisee  In  default.  Am.  ft  Eng. 
Ency.  of  Law  (2d  5W.)  vol.  9.  p.  200. 

"The  primary  object  of  a  d^and  is  to  enable 
d^cndant  to  perform  hia  obUgatLon  or  other- 
wise discharge  his  liability  without  beiog  subject 
to  the  inc(»ivemeBCe  and  expense  of  Utigatlwi." 
1  Corpus  Juris,  p.  979. 

Fnrtbermore,  as  there  la  no  allegation  that 
a  tbne  was  fixed  tor  the  perfonnance  of  this 
part  of  the  consideration,  it  was  incumbent 
upoo  axvellants  to  make  the  demand  within 
a  reasonable  time. 

'  **A  party  cannot  by  hia  own  negUgence,  or  for 
bis  own  GODTcsilBnoe,  atop  the  numing  of  the 
statute.  •  *  *  The  rule  rests  upou  the  prin- 
ciple that  die  plaintiff  has  it  In  bis  power  at  all 
tines  to  do  tb»  act  which  fixes  his  right  of  ac- 
tfam."  WlUians  t.  Bergin.  116  Cal.  66,  47  Pac. 
877. 

"If  no  cause  for  delay  be  diown,  it  would 
seem  reasonable  to  require  the  d^nand  to  be 
made  within  tba  time  limited  by  the  statute  for 
bringing  the  action.  There  is  the  same  rea- 
son for  hastening  tb*  demand  that  there  is  Cor 
hastening  the  commencemwit  of  the  action." 
Heherln  t.  S.  F.  Produce  Bichange,  117  CaL 
215.  48  Pac.  1074. 

[I]  Moreover,  after  making  such  demand, 
appellants  waited  nearly  four  years  before 
bringing  the  suit  to  set  aside  the  deed.  No 
Btiffldent  excuse  In  shown  for  such  delay, 
and  the  authorities  are  numerous  to  the  ef- 
fect that  sucb  want  of  diligence  Is  fatal  In 
this  kind  of  a  case. 

Bespondent  also  points  out  that  appellants 
must  fall  because  the  status  quo  cannot  be 
restored ;  but  we  deem  It  unnecessary  to 
pursue  the  subject  further,  as  we  are  sat- 
isfied that  there  Is  no  merit  4n  the  appeal. 

The  Judgmoit  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART^  3. 


BBZANT  «t  al.  T.  BRYANT  et  aL  (Ci«.  1872.) 

(District  Ckinrt  of  Appeal,  Third  District,  Cali- 
fornia.   Not.  23,  191S.    Rehearing  Denied 
Dea  28, 1918.) 

Appeal  from  Superior  Gour^  Kings  County; 
U.  L.  Short,  Judge. 

Action  by  Melodile  Bryant  and  another' 
against  Betty  Biyant  and  ottiers.  Judgment 
for  defendants,  and  plalntifb  ajq^eaL  Af- 
firmed. 

Kottinger  St  Shepardson,  of  Oakland,  for  ap- 
pellants. 

Jordan  &  Braan,  of  San  Francisco,  for  re- 
spondents, 

*PBR  OUKIAU.  This  is  the  independent  suit 
to  which  reference  is  made  in  the  opinion  filed 
this  day  in  case  No.  1882,  177  Pac.  &10.  As 
stated  therein,  the  two  cases  are  similar,  and 
they  are  controlled  by  the  same  principles. 

For  the  reasons  stated  in  said  opinion,  the 
judgment  herein  Is  aiBrmed. 


8H0RR  T.  CITY  OF  AZUSA  et  sL 
(Civ.  1842.) 

(DIstrlet  Court  of  A^eal,  Second  District,  Cal- 
ifonia.  Nov.  21, 1918.) 

1.  Hawkbbb  Ann  Pedozjas  ^4(1)— Lxoxhb- 
xa— RxvooATion— NonoE. 

Under  a  ordinance  providing  that  a 
peddler's  license  may  be  revoked  at  any  time 
on  gMog  the  holder  an  opportunity  to  appear 
before  the  board  of  trustees  by  dbtice,  notice 
must  be  given  In  a  reasonable  time ;  but.  where 
the  licensee  requested  no  continuance,  a  notice 
for  an  immediate  hearing  was  sofficient. 

2.  HAWKEB8  AND  PlUDLEBS  ^94<l)-»LiaKNa- 
■S— RBVOOATION—StmiCIBafaT  OW  NOVXOK,  . : 

Under  a  city  ordinance  providing  for  revo- 
catiou  of  a  peddler's  license  upon  notios  to 
appear  before  the  board  of  trustees,  it  was  im- 
material whether  a  copy  of  the  notice  was  left 
with  the  licensee,  where  he  had  full  actual  no- 
tice. 

8.  FA£fiB    lUPBXSONlCSnT  ^=»31— EVIDENCE-:- 
SUmCIENCT. 

In  an  action  for  false  imprisonmmt  by  a 
peddler  arrested  for  peddling  after  his  license 
had  been  revoked,  evidence  hdd  to  show  good 
faith  on  the  part  of  the  town  trustees  in  revok- 
ing such  license  on  the  ground  of  unfitness. 

4.  AVPEAZ,  ASD  Bbbob  «=b757@>— BsmFB  OH 
Appku<— StrmcisNcT. 
Where  an  appeal  la  taken  under  the  alter- 
native method,  the  court  will  not  seardi  the 
typewritten  transcript  for  evidence  wbldi  the 
parties  have  omitted  to  print  in  their  brietb  id 
disregard  of  Code  C!t.  Proc.  {  9S3c. 

6.  BviDXHOX  4=3»83(2)— Pkesuicftzons— Bkou- 
LABTrt  or  OmoiAz,  Acrxoif. 

In  an  action  for  false  ImprlsDumait  brought 
by  a  peddler  arrested  after  his  license  was  re- 
voked, the  court  wiH  presume  that  the  board 
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of  tnutew  of  tba  nraniciiwlily  lawfully  and 
properly  owdsed  its  diacretioii  in  nrokloc  the 
UcoiM,  in  the  abvence  of  poaitlT«  proof  to  the 
cmtrary. 

Appeal  from  Superior  Conrt,  Los  Angeles 
Goonty;  John  M.  York.  Judge. 

Action  by  David  Shorr  against  the  City 
of  AzQsa  and  others  for  false  Imprlsonmrat. 
From  a  judgment  for  plalntUT,  defendants 
appeal.  Reversed. 

F.  M.  Steele,  of  La  Oresoenta*  for  appel- 
lants. 

Balrd  ft  Oencht.  of  Los  Angeles,  for  re- 
spondoit. 

MYEBS,  Judge  pro  tem.  The  defendants 
Boach  and  GrauTllle  appeal  from  a  Jodg- 
ment  against  them  in  the  conrt  below  for 
damages  In  an  action  for  false  Imprison- 
ment. They  were,  respective,  president 
of  the  board  of  trustees  and  city  marshal 
of  the  dty  of  Azusa.  On  the  25th  day  of 
October,  1012,  the  plaintiff  was  the  holder 
of  a  license,  regularly  Issued,  entitling  him 
to  engage  In  the  bnslness  of  i>eddllng  novel- 
ties within  said  city  for  a  period  of  one 
mouth,  from  October  16tb  to  November  IGth 
of  that  year.  On  said  2&th  day  of  October, 
a  special  meeting  of  the  board  of  trustees 
of  said  city  was  duly  called  and  regularly 
held,  at  which  all  members  of  the  board 
were  present,  as  was  also  the  respondent, 
the  holder  of  said  llceuse.  At  said  meeting, 
after  a  hearing  upon  the  tinestlon  whether 
or  not  saiif  license  should  be  revoked,  it 
was  moved,  seconded,  and  carried  1^  unanl- 
mons  vote  of  ell  the  trustees  that  the  same 
be  revoked.  Thereupon  the  respondent  re- 
turned to  the  streets  and  resumed  his  bnsl- 
ness of  peddling  novelties;  whnreupixi  be  was 
arrested  by  appelant  Granville,  pursuant  to 
instructions  from  appellant  Boach.  He  was 
imprisoned  In  the  city  Jail  overnight,  after 
which  he  was  either  discharged  or  released. 
Apparently  the  arrest  was  made  without  a 
warrant  The  foregoing  facts  are  disclosed 
by  the  portions  of  the  record  which  are 
printed  in  the  briefs  here. 

But  one  question  Is  presented  on  this  ap- 
peal, namely:  Did  the  action  of  the  board 
of  trustees  above  referred  to  have  the  legal 
effect  of  revoking  respondent's  license?  If 
it  did,  then  respondent,  In  engaging  in  the 
bnslness  of  peddling  thereafter,  was  gnilty 
of  a  misdemeanor  in  the  presence  of  the  ar* 
resting  officer,  and  the  arrest  and  Imprison- 
ment were  therefore  lawful.  On  the  other 
hand,  if  said  action  of  the  board  of  trus- 
tees was  void,  then  respondent  was  still  a 
licensee  and  was  guilty  of  no  violation  of 
law  in  continuing  his  business,  from  which 
it  follows  that  the  arrest,  having  been  made 
without  a  warrant,  was  unlawful. 

The  license  In  question  was  Issued  pursu- 
ant to  an  ordinance  of  said  city  which  pro- 
vides that- 


All  Uccnaes  issued  tiberemider  "are  gnstsd 
and  accepted  by  all  partias  nosMng  Uoenses 
with  the  oxprsss  understanding  that  the  board 
of  tmatoes  of  the  dty  of  Asasa,  may  revoke 
same  at  any  time,  *  *  *  if  utlBfied  that 
*  *  *  the  holder  of  any  such  liceose  is  an  un- 
fit person  to  ba  trusted  with  the  privilege  grant- 
ed by  sudi  license ;  provided,  however,  that  no 
license  shall  b«  revoked  without  first  ^ving  the 
holder  thereof  an  opportunity  to  appear  before 
the  board  of  trustees  in  his  own  b^alf  by  the 
notlflcatlMi  in  writing  to  ttuk  bolder  of  aneh 
license  giving  and  flziBg  the  time  and  place  of 
such  hearing." 

No  question  as  to  the  validity  of  this  or- 
dinance is  here  raised. 

Respondent  contends  that  the  notice  to 
falm  of  the  meeting  of  the  trustees  was  insuf- 
ficient, with  respect  both  to  the  time  and  the 
manner  of  service  thereof,  to  give  the  trus- 
tees Jurisdiction  to  revoke  the  license,  and 
both  parties  agree  that  the  trial  court  so 
held.  The  notice  was  In  writing,  the  mate- 
rial porticHu  thereof  being  aa  ft^owa: 

"City  of  Azusa,  Los  Angeles  County,  California. 

"Asusa,  Cal.,  Oct  26th,  1912. 
"Shorr  Bora. — Gentlemen:  Yon  are  hereby 
notified  to  appear  before  the  board  of  trustees 
of  tile  city  of  Azusa  immediately  upon  servlee 
of  this  notice  to  show  why  your  license  shall 
oot  be  revoked.  I.  D.  Boadi,  President  of  tba 
Board  of  Trustees  d  the  City  of  Axosa." 

It  waa  i^TeB  to  the  manbal  for  8er?lee> 
and  he  teatifles  tteA  be  fimnd  rMpMident  in 
the  company  of  bla  brother,  vbo  waa  en- 
gaged with  htm  In  peddlln;  under  the  li- 
cense In  question.  He  further  testifies : 

"I  gave  the  citation  to  one  ot  the  Shwr  broth- 
ers, and  he  said  he  eonldnt  read  it  and  gave  tt 
bach,  and  tiien  I  read  It  to  them  and  explalaed 
that  tiiey  was  wanted  up  thm  before  the  meet- 
ing; and  they  readily  agreed  to  go  down  with 
me."  **In  leading  the  words  'Shorr  Bon,'  I 
read  diem  'Bborr  Brothers.' " 

This  was  only  a  few  mlnntes  prior  to  the 
time  of  holding  the  meeting. 

[1]  The  ordinance  does  not  preenlbe  the 
time  when  audi  notice  tdiall  be  given,  and 
In  such  case  the  law  prescribes  a  reasonable 
time.  What  constitutes  a  reasonable  time 
is  to  be  determined  In  each  case  with  refer- 
ence to  the  drcumstanoee  of  that  case  and 
the  purposes  to  be  subserved  and  the  object 
to  be  acocMupllahed  by  the  notice.  Here  it 
appears  that  the  purpose  of  the  notice  was 
to  give  respondent  an  (vportunity  to  appear 
before  the  board  and  show  cause  why  his 
license  should  not  be  revoked.  Tills  pnrpose 
was  fully  accomplished.  Respondent  did 
appear  before  the  meeting  and  was  there  In- 
formed of  the  nature  of  the  accusations 
against  him  and  was  given  an  opportunity 
to  r^ly  thereto.  He  made  no  objection  to 
the  holding  of  the  hearing  at  that  time  and 
no  request  for  a  continuance.  It  Is  nov^iere 
Intimated  or  claimed  that  If  be  had  been 
given  further  time  he  could  have  pteanted 
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any  otiker  or  iMttftr  nuna  for  tlw  rMoutlon 
of  his  license  tban  tbat  presented  la  faU  be- 
half by  bis  brotber  at  that  meeting. 

The  case  of  Burden  t.  Stelo,  2S  Ala.  4S5, 
dted  by  respondent.  Is  In  potait  bera  Tbat 
case  InTolved  a  hMrlng  before  a  Jary  to  de- 
termjoe  the  amount  of  damages  which 
would  accme  to  Burden  from  the  diversion 
of  tbe  waters  of  a  creek.  The  notice  was 
not  served  on  him  until  the  day  of  the  hear- 
Inc.  On  this  point  the  Su^eme  Court  said 
(page  468): 

"If  be  had  desired  furtlier  time,  or  the  notice 
given  him  was  too  short,  to  enable  htm  to  pre- 
pare for  the  protection  of  his  interest,  he  shonld 
hav«  made  that  the  spedfie  grotmcl  of  his  ob- 
jectitm.  The  statute  does  not  fix  tbe  length  of 
time  whldi  must  Interrene  betwesn  the  notloo 
and  the  view ;  tills  must;  therefore,  be  ocmstnied 
to  be  a  reasmabls  time;  and  what  is  reasone- 
ble  depends  uiK>a  tbe  situation  of  the  parties 
and  Uie  nature  of  the  thing  to  be  performed. 
It  is  not  nude  affirmatively  to  appear  that  the 
time  allowed  In  this^se  was  unreasonable,  and 
the  marbn  applies,  *What  does  not  appear  does 
not  exist* "  • 


[t]  What  la  here  said  applies  equally  to 
reqwndent's  objection  that  a  copy  of  the 
notice  was  not  delivored  to  and  left  with 
tiie  respondent.  Whether  or  not  service  In 
the  manner  testified  to  was  a  technical  com- 
pliance with  tbe  requirements  of  the  law. 
it  n«ie  the  less  fully  served  tbe  purpose  for 
which  It  was  designed.  As  was  said  by  the 
Suprone  Court  of  this  state  In  UcLeran  v. 
Sbartzor,  G  Cal.  70,  63  Am.  Dec.  84,  "Where 
the  object  of  notice  was  accompUabed,  It  is 
Immatwrial  whether  there  was  notice  or 
not" 

Tbe  board  of  trustees  had  JuriBdIctlon  to 
consider  and  determine  the  question  of  the 
revocation  of  re^ndenfs  license.  If  it  act* 
ed  honestly  after  a  hearing  In  good  Adtb  on 
the  merits  of  the  question.  Its  action  was 
valid  and  could  not  be  set  aside  or  disre- 
garded by  the  courts.  What  occurred  at 
that  meeting  appears  from  the  testimony  of 
Boadi,  printed  In  appelant* s  brief,  as  fol< 
lows:  ' 

"After  the  meeting  was  tailed  to  order  and 
the  notice  for  which  the  meeting  was  called 
was  read,  I  asked  if  Sam  Sborr  and  Dave  Sborr 
were  present  and  Mr.  Granville  said,  'Yea,'  and 
the  boys  stood  up,  and  I  asked  which  one  was 
Sam  Shorr  and  which  was  Dave  Sborr;  and 
then  I  told  tbem  botb—I  said:  'Sborr  broth- 
era,  yon  have  been  accosed  by  the  people  of 
Asnsa  to-day  of  loud  and  bolsteroos  conduct* 
onbecmning  a  gentieman,  and  of  aainff  vfl^  lan- 
guage in  'Uie  presence  of  women  and  diUdrcai.' 
*  *  *  That  they  bad,  accwdinK  to  the  reports 
which  bad  been  brought  to  me,  used  vile  lan- 
guage In  the  preeriice  of  women  and  children, 
and  had  provoked  fights,  and  had  been  disturb- 
ing other  people  who  were  attempting  to  do  a 
peaosabla  busineas  alongside  of  tbem.    And  I 


asked  them  U  Aen  was  any  reason  tiial  they 
had  to  give  us,  why  their-  license  should  not  be 

revoked,  and  they  should  cease  from  peddling; 
and  the  larger  one  made  quite  a  lengthy  state- 
ment He  said  be  had  come  to  Azusa  at  some 
little  expense,  and  that  he  had  some  pennants 
left,  and  tbat  if  he  wasn't  allowed  to  sell  them, 
that  he  should  lose  what  he  had  already  invest- 
ed in  tbem ;  and  that  if  there  were  other  pe<^le 
tbat  were  allowed  to  peddle  on  tbe  streets^  he 
didn't  see  why  be  couldn't  Then,  after  be  bad 
— be  repeated  that  two  or  three  times  in  the 
course  of  his  address  to  the  bos^.  And  after 
that  I  asked  Dave  Shorr  if  be  bad  anything  to 
say,  why  his  license  should  not  be  revoked,  and 
he  shook  his  bead ;  and  then  I  callod  upon  Mr. 
Granville,  the  city  marshal,  and  asked  him  it 
he  had  anything  to  say  to  the  hoard  in  regard 
to.  the  conduct  of  these  boys  during  the  day  In 
the  <dty  of  Azusa,  and  be  got  up  and  made  a 
statanunt  that  they  bad  beep  a  source  of  con- 
tinual disturbance  te  tbe  police  force  of  Asasa 
during  the  whcAe  day ;  tbat  they  bad  been  ao- 
jM/ying  people  who  were  engaged  in  mattors  not 
kindred  to  them ;  that  they  bad  provoked  fights 
and  used  Indecent  language  in  tbe  presence  of 
women  apd  children." 

[3]  This  testimony  appears  to  be  wholly 
uncontradicted,  and  It  warrants  but  one  con- 
clusion, namely,  that  the  trustees  acted  In 
good  faith  after  a  hearing  on  the  merits  of 
the  question,  at  which  sufficient  grounds 
were  shown  for  the  revocation  of  the  li- 
cense, and  tbat  their  action  In  this  respect 
was  valid. 

[4]  Sespondent  asserts  In  bis  brief  that 
the  evidence  shows  that  tbe  trustees  had 
given  the  exclusive  right  to  peddle  novel- 
ties to  another  person,  overlootlng  the  fact 
that  tbe  license  in  question  had  already 
been  given  to  the  respondent  apd  he  argues 
from  this  that  the,  action  of  the  board  re- 
voking his  license  was  in  bad  faith  and  for 
an  improper  purpose.  He  prints  In  his  brief 
no  evidence  whatever  In  support  of  this  as- 
sertion. This  Is  an  appeal  under  the  "alter- 
native method,"  and  this  court  has  repeated- 
ly hdd  that  it  will  not  search  through  the 
typewrittra  transcript  in  the  effort  to  find 
evidraioe  which  the  parties  have  mnitted  to 
print  In  their  bciefs  In  disregard  of  thd  ex- 
press mandate  of  the  statute.  Code  Olv. 
Proc.  1  WSc  See  CaUft>mla  Sav.  &  Comm. 
Bauk  V.  Canne,  34  Cal.  App.  768,  169  Pac 
395,  and  cases  there  dted. 

[B]  So  far  as  appears  from  the  record. prto- 
seoted  to  us  In  tbe  manner  prescribed  by 
law,  tbere  Is  neither  allegation  nor  evidence 
of  any  fraud  or  bad  falOi  or  ulterior  motive 
or  arbitrary  action  on  the  part  of  the  board 
of  trustees,  and  we  must  therefore  conclude 
tbat  their  action  revoking  respondent's  li- 
cense was  valid.  As  was  said  by  this  court 
In  Goytino  v.  McAleer,  4  Cal.  App.  650,  at 
page  669,  88  Pac.  991,  at  page  9^: 

"A  court  will  not  interfere  with  the  discretion 
reposed  In  a  proper  board  or  tribunal,  but  will 
assume  that  officisl  doty  has  been  property  apd 
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lawfoUr  perfonaed,  In  tiie  atiaeiice  <rf  poritiTt 

proof  to  tiie  cwitrary." 

The  Jadgmrait  appealed  tram  1>  thetefora 

reversed. 

We  concar:  CONBBY.  P.  J.;  JA&IES,  J. 


WHITE)  T.  DBBRINO.    (OIt.  1827.) 

(DittrieC  Ooort  of  Appeal,  Third  District,  Oali- 
fotiiia.   Oct  14,  leiS.) 

1.  Wills  '•s»714,  781  —  OoirsTBUonoir  —  Bb- 

QtJm  TO  ClEDXTOB—XiLEOIlOIV. 

A  bequeet  win  be  conetmed  to  be  In  Uea 
of  an  obligation  dne  from  testator  to  legatee, 
or  Id  lieu  of  some  other  lepal  right  or  Intereet 
of  the  beneficiary  in  testator's  estate,  only 
where  sadi  intention  is  expressed  in  unmis- 
takable language  and  appeara  from  the  vill  con- 
strued as  a  whole. 

2.  Wills  «=»130~Holoobaph  Wills  — Ex- 
iSTEitcK  or  Pbevious  Will. 

An  instrument  will  not  be  given  the  effect 
of  a  holographic  will,  where  there  exists  a 
previously  made  and  unrevoked  will,  unless  it 
clearly  appears  from  its  language  that  testator 
intended  to  make  further  testamentary  provi- 
sions regarding  disposal  of  his  estate,  or  to 
explain,  qualify,  or  modify  provisions  of  previ- 
ously made  wUl. 

3.  Wills  «=>130— Holoobaph  Wills— Let- 
tee. 

Where  testatrix  had  made  will,  and  in  two 
codicils  bad  provided  for  bequests  to  be  made 
to  certain  servant,  an  ambiguous  letter,  written 
by  testatrix,  conceming  provision  to  be  made 
for  Budi  servant,  wiD  not  be  conitnied  a  holo- 
graphic  will. 

4.  Wills  ^=»487(3)  —  CoNSTBUcriON  —  Heab- 
SAT  Evidence. 

In  action  by  servant  of  testatrix  against  ex- 
ecutrix for  compensation,  defended  on  ground 
that  bequest  to  servant  fn  wOl  was  In  lien  of 
compensation,  a  letter  from  testatrix  to  execu- 
trix  was  inadmisrible  for  purpose  of  explain- 
mg  bequest,  or  of  Qoalifying  effect  tbereof,  being 
hearsay. 

B.  Wills  «s»4S7(8)  —  CoNsrsnonoir  —  Sxlt- 
Sebvuto  Etidbnce. 
Such  letter  was  inadmissible  as  self-serving. 

6.  Wills    *=>487(3)  —  Constbuotion  —  Kvi- 
dej«cb— Res  Gesta. 
Sucb  letter,  having  been  written  nine  months 
after  execution  of  codicils  making  bequest,  was 
not  admisaible  as  part  of  res  geatie. 

Appeal  from  Superior  Court  Sacramento 
CktUQty;  Peter  J.  Shields,  Judge. 

Action  by  Gladys  White  against  Mabel  G. 
Deerlng,  as  executrix  of  tbe  wUl  of  Sophia 
p.  Comstock,  deceased.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 


WUte,  Miller,  Needluun  A  Buber,  cS  Sm> 
rammto,  and  Myrlck  A  DeotaK  «f  8u  Frao- 
dsGO,  for  ai^lont. 

G.  B.  IfcLaoittUD,  of  SaenuDantcs  and  O. 
P.  Bf  cLangblin,  for  respoadrat 

HART,  J.  Sopbla  P.  Oomstock,  a  resident 
ot  the  county  of  Sacramento,  died  on  the 
Slat  day  of  July,  1015,  lea^g  a  last  will 
and  testament,  of  wUcii,  after  dm  proceed- 
ings, defendant,  Mabel  Deerlng,  was  ai^ioln^ 
ed  and  qualified  as  execatrlz.  Jh  doe  time 
plaintiff  presoited  to  ^d  executrix  ber 
claim  against  said  estate  for  "serrlces  as 
norse^  housekeeper,  and  secretary,  requiring 
constant  service  during  the  day  and  ni^it, 
from  December  12,  191S,  to  and  Indnding 
July  31.  1915.  >1,963."  which  said  claim  waa 
by  the  defendant  rejected,  and  thla  action 
waa  brought  to  recover  thereon.  The  case 
was  tried  before  a  Jnry,  and  a  Tordlct  was 
rendered  for  the  amount  sued  for.  From  the 
judgment  In  tavor  ot  plaintiff,  whldi  follow- 
ed the  verdict,  defendant  prosecutes  this  ap- 
peal 

A  codlcU  to  the  wlU  of  Miss  Oomstock,  dat- 
ed April  17,  1914,  contained  tbe  fbllowing 
provi^cm: 

"I  also  give  to  Miss  Gladys  White  my  plane* 
my  books  and  my  Haviland  diina." 

In  another  codldl,  dated  April  24.  1914, 

was  the  following  provision : 

"I  give  to  Miss  Gladys  White  in  addition  to 
the  personal  articles  given  to  her  by  a  previous 
codicil  my  fifty  cdiarea  of  Arcade  Park  stock 
or  the  sum  of  |1,000.00  as  the  may  elect.  If 
the  shares  are  atdd  In  my  Ufsttme  I  reewe  the 
right  to  redeteraiine  the  amount  to  be  given  to 
Miss  White." 

At  the  commoioement  of  the  trial,  but  be- 
fore the  Jury  was  selected,  counsel  for  de- 
fendant stated  that  they  expected  to  show, 
both  by  written  and  oral  declarations  made 
by  Miss  Comstock,  that  she  intended  the 
legacies  in  her  will  in  favor  of  the  plaintiff 
to  be  in  full  compensation  and  In  full  pay- 
ment for  her  services,  and  requested  tbe 
court  to  require  the  plalntifT  to  elect  wheth- 
er she  would  proceed  with  the  trial  or  would 
accept  the  legacies  In  full  payment  for  her 
services.  The  court  refused  to  require  the 
plaintiff  to  elect,  and  a  Jury  was  selected. 
Before  the  Introduction  of  any  evidence,  de- 
fendant renewed  the  motion  to  require  plain- 
tiff to  elect,  which  tbe  court  again  refused 
to  do.  The  action  of  the  court  in  this  re-' 
spect  is  assigned  as  error. 

[1]  The  codidlB  to  the  will  of  the  testa- 
trix, whereby  she  gave  to  the  plaintiff  cer- 
tain spedfled  personal  property  and  certain 
designated  shares  of  stocky  are  in  unamMgn- 
ous  language.  They  involve  a  plain  and  un- 
mistakable expression  of  the  intention  of  tbe 
testatrix  to  give  and  bequeath  to  Gladys 
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White  ttw  "pUmo,  my  books  and  my  Havl- 
land  china,"  and  in  addition  thereto  "fifty 
shares  of  Arcade  Park  stock,"  or  the  sum  of 
$1,500  In  lieu  of  said  ^o<^,  as  the  legatee 
may  dect  The  terms  of  the  codicils  are 
unconditional  and  unqnalifled.  In  other 
words,  the  bequests  therein  and  thereby  made 
to  the  plaintiff  are  in  terms  absolute  and  tm- 
qualified.  There  is  absolutely  no  language 
therein  from  which  it  may  even  remotely  be 
inferred  that  the  testatrix  intended  that  the 
beqneats  so  made  were  to  stand  in  lieu  of 
any  compensation  which  might  become  due  to 
the  plaintiff  for  any  personal  services  which 
the  latter  might  have  rendered  for  the  de- 
ttased  during  her  (testatrix's)  lifetime.  To 
Justify  the  conclusion  that  a  testamentary 
bequest  of  money  or  other  personal  property 
is  intended  by  the  testator  to  be  in  lieu  of 
a  debt  or  some  other  obligation  due  from  the 
testator  to  the  legatee,  or  In  lieu  of  some 
other  legal  right  or  interest  of  the  bene- 
ficiary In  the  estate  of  the  deceased,  the  ex- 
pression of  that  Intention  must  not  only  be 
In  language  so  clear  and  unmistakable  that 
there  can  be  no  reasonable  ground  for  doub^ 
ing  that  such  was  the  Intention,  but  such  In- 
tention must  be  oitlrely  gath««d  from  the 
testamentary  instrument  itself  whereby  the 
bequest  Is  made.  The  authorities  expound- 
ing and  applying  the  rule  as  it  Is  thus  stafed 
lire  numerous,  but  we  shall  content  ourselves 
by  the  mere  citation  of  a  few  of  our  own 
cases,  as  follows:  Estate  of  Oray.  159  Cal. 
15»,  112  Pac.  89Q;  Estate  of  Cowell,  164  Cal. 
636,  642, 130  Pac.  209 ;  Estate  of  Prager,  166 
Cal.  450,  137  Pac.  37;  Estate  of  Whitney, 
171  Cal.  751,  760,  154  Pac.  855;  Estate  of 
Wlckersham,  138  Cal.  355,  363,  70  Pac.  1076, 
71  Pac.  437. 

It  follows  from  the  foregoing  views  that 
the  case  presented  here  Is  not  one  In  which 
a  legatee  or  beneficiary  under  the  terms  of 
a  last  will  Is  required  to  make  an  election 
as  to  which  of  two  alternative  provisions 
of  such  an  instrument  bequeatblng  or  devis- 
ing certain  portions  of  the  estate  of  the 
testator  to  him  he  Intends  to  rely  on. 

The  only  other  point  urged  by  the  appel- 
lant here  arises  over  the  refusal  of  the  trial 
court  to  allow  the  defendant  to  introduce  In 
evidence,  against  the  objection  of  the  plains 
tiff,  a  letter  written  by  the  deceased  to  the 
defendant,  executrix,  and  dated  January  24, 
1915,  some  nine  months  subsequently  to  the 
making  of  the  codicils  above  referred  ta 
The  theory  upon  which  said  letter  was  of- 
fered in  evidence  was  that,  being  entirely  in 
the  handwriting  of  the  deceased,  it  practical- 
ly amounted  to  a  will,  or  a  codicil  to  her 
viU,  and  that  it  would  show  that  the  in- 
tention of  the  testatrix,  as  to  the  bequests 
made  to  the  plaintiff  in  the  two  codicils 
above  mentioned,  was  that  said  bequests 
should  stand  In  lieu  of  compensation  for  any 
servlres  performed  for  the  testatrix  by  the 
plaintiff.  Tta«  letter  reads: 


"Dearest  Mabd:  I^e  other  day  Mr.  Carly 
said  in  the  presence  of  Gladys  that  I  shoold 
will  her  my  home  place ;  that  I  owed  her  this. 
This  I  do  fwt  wt$h.  Dear  Gladys  has  been 
lovely  to  met  hut  after  all  she  is  an  iB«cperienc- 
ed  girl,  and  I  have  suffered  (or  care.  ^Desr 
Gladys  does  all  that  she  knows  how  to  do,  bat 
she  oftra  neglects  me.  SIm  does  what  she 
wishes,  not  what  I  wish;  and  of  course  I  can 
sav  nothing.  Whm  sbe  came  to  me,  I  told  her 
I  had  no  money  with  which  to  pay  her  for  ber 
servicea,  but  that  I  would  give  her  my  pianoi, 
my  hooka  and  my  dishes.  She  said  she  wanted 
nothing,  not  even  what  I  offered  ber  and  that 
her  only  desire  was  to  take  care  of  me  and  re- 
store me  to  health.  I  have  provided  for  her 
in  my  will.  The  most  of  my  money,  ae  yon 
know,  it  Is  my  greatest  desire,  shall  go  to  ^*mv9 
a  monument  ffreai  and  beautiful  in  honor  of  my 
mother  and  to  last  for  hundreds  of  yeara 
"Sophia  P.  Comatodc. 

"Please  never  mention  this  in  yoor  letters, 
aiadfs  usually  reads  everything  I  write  to  you 
and  alwajs  reads  your  letters.  S.  P.  C. 

"If  Gladys  knew  I  sent  ;on  this  she  would 
punish  me  severely.  This  is  proof  enough  of 
mj  desire.   Save  this  letter." 

We  think  the  ruling  excluding  the  letter 
as  evidence  of  the  Intention  of  the  testatrix 
with  respect  to  the  scope  of  the  bequests 
made  to  the  i^aintlff  In  ber  wUl  ahould  1m 
sustained. 

[2]  Obviously,  the  only  theory  upoh  which 
the  letter  could  be  held  to  be  admissible  for 
the  purpose  for  which  it  was  offered  Is  that 
the  letter  was  in  legal  effect  a  testamentary 
Instrument  or  intended  by  the  testatrix  as  a 
part  of  her  will.  To  give  an  instrument  the 
effect  of  a  last  will,  holographic  in  form, 
such  as  is  the  letter  refefred  to,  If  anything 
In  the  nature  of  a  testament,  where  there  ex- 
ists a  previously  made  and  unrevoked  wilt 
of  the  testator,  such  tnatmraent  should  be  so 
phrased  that  there  can  be  no  doubt  frmn  its 
language  that  the  Intention  of  the  testator 
was  thus  to  make  furthw  testamentary  pro- 
vl^ons  regarding  the  disposal  of  his  estate 
either  that  It  was  to  explain,  qualify,  or 
modify  certain  provisions  of  his  previously 
made  will,  or  to  make  a  different  disposition 
of  a  iMtrt  of  his  estate  from  that  made  of 
It  In  the  original  testament. 

[3]  The  letter  In  question  is  not  free  from 
imcertainty  or  ambiguity  as  to  Its  meaning 
and  purpose.  It  is,  for  instance,  reasonably 
susceptible  of  the  interpretation  that  what 
was  uppermost  In  the  mind  of  the  testatrix, 
when  writing  the  letter,  was  the  proposition 
suggested  by  the  Mr.  Carly  mentioned  iu  the 
writing,  in  the  presence  qf  the  plaintiff,  that 
she  (testatrix)  "should  will  her  (referring  to 
plaintiff)  my  house,"  which  the  testatrix  ex- 
pressed In  the  letter  a  disinclination  to  do— 
not  In  positive  terms,  but  in  a  nmntier  indi- 
cating that  she  was  in  more  or  lese;  doubt 
as  to  whether  she  should  do  ao  or  not ;  her 
language  being.  "This  I  do  not  wish."  In 
this  view  of  the  meaning  and  purpose  of  the 
lett»,  it  la  Uierefoxtt  reasonably  probable 
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that  by  the  concluding  words  of  the  letter, 
Tlz.,  "This  Is  proof  enough  of  my  desire," 
the  testatrix  had  reference  to  her  "desire" 
that  the  plaintiff  should  not  receive  or  be 
given  the  hoase  of  the  testatrix.  Under  this 
cons&actioa  of  the  letter,  the  sole  purpose  of 
the  testatrix  In  writing  it  and  the  thonght 
which  thus  she  Intended  to  express  were  to 
enter  a  protest  with  her  friend  against  giv- 
ing to  the  plaintiff  her  house  when  she  had 
already  made  provision  for  her  in  her  testa- 
ment, then  existing. 

But  it  may  be  conceded  that  the  letter  is 
capable  of  a  different  construction,  and  here- 
in lies  the  Insuperable  difficulty  which  con- 
fronts the  appellant  in  attempting  to  support 
the  theory  upon  which  she*  Insists  that  the 
letter  constitutes  competent  evidence  of  the 
iDtfflitloD  of  the  testatrix  with  respect  to  the 
effect  It  is  supposed  to  have  on  her  bequests 
to  the  plaintiff;  for  thus  it  becomes  clear 
that  the  writing  Is  so  obscure  and  uucertaln 
as  to  Its  true  meaning  and  purpose  that  It 
would  require  an  overstraining  of  the  imagi- 
nation or  much  linguistic  juggling  to  make 
oat  of  the  letter  a  testamentary  instrument, 
or  Justly  to  say  that  the  writer  Intended 
thereby  to  subject  the  right  of  the  plalntlfl 
to"  receive  the  l>equesta  provided  for  her  in 
the  will  to  the  condition  that  she  would 
waive  all  claim  to  any  and  all  compensation 
to  which  she  might  be  entitled  for  personal 
services  rendered  to  tlie  deceased  In  the  lat> 
ter's  lifetime. 

Again,  In  determining  whether  the  letter 
was  intended  as  a  testamentary  instrument, 
no  little  significance  should  be  attached  to 
the  fact  that  the  deceased  had  previously  not 
only  made  a  will  In  due  form  and  accord- 
ing to  legal  requirements,  but  had  thereafter 
added  thereto  two  codicils,  the  sole  purpose 
and  the  effect  of  which  were  to  give  to  the 
plaintiff  'certain  of  her  [>ersonal  property. 
Thus,  it  would  seem  clear,  the  testatrix  well 
knew  that,  effectively  to  make  a  disposal  of 
her  estate  to  take  effect  after  her  death,  it 
was  necessary  for  her  to  do  so  by  a  will  in 
accordance  with  the  formalities  prescribed 
by  law,  and  it  would  seem  equally  clear  that, 
had  she  Intended  qualltrlng  or  In  any  way 
changing  the  effect  of  her  bequests  to  plain- 
tiff, made  under  the  most  solemn  circum- 
stances known  to  the  law,  she  would  have 
done  so,  either  by  adding  a  new  provision  to 
the  will  effecting  such  result  or  have  made 
an  entirely  new  testament  to  take  the  place 
of  that  already  executed  by  her  and  In  ex- 
istence when  the  letter  was  written. 

[4-6J  It  will  not  be  denied  that  the  letter, 
not  being  testamentary  In  character,  Is  whol- 
ly inadmissible  for  the  purpose  either  of  ex- 
plaining or  qualifying  the  effect  of  the  be- 
quests made  In  the  will  to  plaintiff.  It  would 
be  for  such  purpose  hearsay  and  self-serv- 
ing. Nor,  the  letter  having  been  written 
nine  months  after  the  execution  of  the  codi- 
cils whuebjr  llie  plaintiff  was  bequeathed  a 


portion  of  the  estate  of  the  deceased,  would 
it  be  admissible  under  the  rule  of  res  gestae. 
The  cases  In  California  are  uniform  upon 
this  proposition,  but  In  support  thereof  we 
need  only  to  refer  to  In  re  Gllmore,  81  Cai. 
240,  243,  22  Pac.  6S5;  Estate  of  Tompkins. 
132  Cai.  173,  176,  176,  64  Pac.  268 ;  and  Es- 
tate of  Wlllson,  171  Gal.  449,  476,  153  Pac 
927.  See,  also.  UnderhiU  on  Wills,  |  912; 
Roper  on  Legacies,  1461;  Harrison  v.  Haa- 
klns,  2  Pat.  &  H.  388;  Aird's  Estate,  L.  R. 
12  Ch.  Dlv.  291 ;  Olv.  Code,  {}  1318, 1340. 

The  further  contention  Is  made,  however, 
that— 

"There  is  a  general  presumption  that  a  legacy 
to  a  servant  or  creditor  is  to  be  considered  as 
a  satisfaction  of  a  debt  for  wages  nnlees  there 
are  drcumstances  that  take  the  case  out  of  the 

rule." 

The  quoted  language  is  from  section  690, 
volume  %  of  L^t^'s  Master  and  Servant, 
and  the  rule  as  thus  stated,  as  the  learned 
autlior  of  that  treatise  eq;daln%  Is  found  in 
a  few  XingUah  decisiiHii,  altboui^  Lord  El- 
dou.  In  La  Sage  t.  Coasemakw  a794)  1  Esp. 
188,  rules  that— 

"A  legacy  was  never  deemed  a  satisfaction 
for  a  iat»i  demand  whui  that  demand  was  na- 
liqnidated  at  Uw  time  of  the  legacy  given,  nor 
where  it  was  given  befoc*  the  time  when  the 
demand  aoeraed,  or  the  debt  was  contiacted, 
unless  it  was  expressly  nid  in  the  will  that  it 
should  be  a  satisfaction." 

There  are  to  be  found  some  American  cas- 
es, which,  like  the  English  cases  referred  to 
by  Labatt,  hold  that  the  presumption  is  that 
a  legacy  to  a  servant  is  to  be  regarded  as  In 
Batisfuctlou  of  wages  due  from  the  testator 
to  the  servant.  There  are,  on  the  other 
hand,  many  of  our  cases  which  have  adopted 
and  applied  the  rule  as  laid  down  by  Lord 
Eldon,  supra,  and  our  opinion  is  that  that 
Is  the  sounder  and  more  logical  rule. 

It  Is  neither  strange  no  wholly  anomalous 
that  a  person,  in  making  a  testamentary  dis- 
posal of  his  estate,  should  give  a  portion 
thereof  to  friends  or  iKrsons,  not  related  to 
him  by  blood  or  otherwise,  who  had  been  in 
tiie  lifetime  of  the  testator  in  such  close  as- 
sociation and  on  such  terms  of  intimacy  with 
him  as  to  have  won  his  lasting  love,  friend- 
ship, and  confidence.  Even  a  menial  serv- 
ant's relations  to  his  master  usually  Involve 
the  administration  of  matters  whldi  directly 
affect  the  latter's  personal  comfort  and  ma- 
terial happiness,  and  It  Is  therefore  never  a 
matter  of  surprise  when  It  develops  that  In 
his  last  will  a  master  has  bestowed  upon  his 
i  servant,  though  his  services  have  been  of  a 
j  mental  nature,  some  benefaction,  or  given 
hlra  a  legacy  sol^y  out  of  consideratlmi  for 
his  faithfulness  as  a  servant.  Hence  the 
books  are  full  of  cases  where  servants  have 
been  left  legacies  by  their  masters  of  far 
j  greater  value  than  any  services  they  liad 
jrendwed,  or  whidi  they  were  capable  of 
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rendering,  In  the  capadtiei  In  wblch  they 
were  emplOTed,  are  reasonably  worth,  and 
from  those  cases  It  may  safely  he  laid  down 
as  tbt  common  rale,  even  In  those  Instances 
where  the  feet  Is  not  directly  expressed  In 
the  testament  itself,  that  the  master  thns 
remembers  his  servant,  not  because  In  his 
opinion  the  servant  has  not  been  or  will  not 
have  been  mfBdwifty  compensated  for  his 
services,  or  not  because  the  master  thus  In- 
tends to  pay  tor  the  services  rendored  btaa 
by  the  servant,  bnt  because  of  some  senti- 
ment of  affection  or  personal  attachment 
which  the  master  has  formed  and  fostered  In 
his  lifetime  and  to  the  end  for  the  servant 
Therefore  it  seems  to  us  that  the  true  rule 
is  and  on^t  to  be,  in  the  Interpretation  of 
snch  bequests,  that  the  presumption  is  that 
tber  are  not  made  in  lieu  or  satisfaction  of 
oompmsatlon  due  to  the  servant  from  the 
testator,  unless  there  Is  language  In  the  testa- 
ment Itself  from  which  no  other  conclusion  Is 
permissible.  As  above  stated,  this  conclu- 
sion Is  In  accord  with  that  announced  in  a 
number  of  the  cases  In  this  country  and  by 
courts  of  eminent  standing.  It  la  sufficient 
to  give  one  d  these  cases  special  notice 
herein. 

In  Sheldon  v.  Sheldon,  133  N.  Y.  1,  30  N. 
E.  780,  the  testator.  In  his  lifetime,  had  re- 
celved  from  his  wife  a  sum  of  money  which 
she  had  obtained  from  the  sale  of  certain 
real  estate,  of  which  she  was  the  owner  In 
h^  own  right,  upon  the  understanding  and 
agre^ent  with  his  wife  that  he  should  con- 
trol and  Invest  the  money  for  her  benefit, 
and  that  he  should,  when  requested,  account 
to  her  for  the  same  and  whatever  Increase 
ml^t  accrue  from  the  investment.  No  such 
accounting  was  had  during  the  lifetime  of 
the  husband,  and  she  presented  In  due  form 
her  claim  for  the  amount  against  the  estate 
of  her  husband  who  died  testate.  The  claim 
was  rejected  by  the  executors  of  the  will. 
By  his  testament  the  testator  gave  his  wife 
a  legacy  of  $7,000,  which  was  paid  to  her  by 
the  executors  of  the  will.  On  the  trtal  of  an 
action  by  the  wife  to  recover  the  money  due 
from  her  husband  by  reason  of  the  trausac* 
tion  above  mentioned,  one  of  the  defenses  in- 
terpcwed  was  that  the  l^cy  was  intended 
to  extinguish  and  did  extinguish  said  Indebt- 
edness, notwithstanding  that  the  husband's 
will  contained  no  language  to  that  effect  or 
Indicating  such  to  have  t>een  the  intention  of 
the  testator.  The  trial  court  disallowed  that 
defense,  and  the  Oourt  of  Appeals  sustained 
the  ruling,  saying: 

"The  legacy  given  to  the  plabitiff  by  the 
will  of  the  husbaod  did  not  operate  as  payment. 
Th«  will  contains  no  words  from  which  any  in- 
tent can  be  inferred  or  found  to  extingnish  any 
pra-extoting  debt  by  means  oi  the  bequest  It 
was  an  absolute  gift  apart  from  any  debt  due 
by  the  testator  to  his  wife,  and  no  debt  is  even 
mentiraied  or  referred  to  in  the  will.   A  legacy 


to  a  creditor  Is  not  to  be  deemed  in  satisfaction 
of  his  debt- unless  so  intended  by  the  testafcw." 

Other  cases  to  the  same  effect  are  Clarke 
V.  Bogardus,  12  Wend.  (N.  Y.)  68;  Boughton 
V.  Flint  74  N.  Y.  482 ;  Phillips  v.  McComba, 
B3  N.  T.  4M;  Eaton  v.  Benton,  2  HUl  (N. 
Y.)  576;  'Williams  v.  Orary,  4  Wend.  (N.  Y.) 
449. 

In  the  footnotes  of  La  Batt's  treatise  the 
California  case  of  Smith  v.  Furnlsdi,  70  Cal. 
424,  12  Pac.  892,  Is  referred  to  as  support- 
ing the  rnle  laid  down  in  those  English 
cases  In  which  It  is  hdd  that  the  pre- 
sumption Is  that  a  legacy  to  a  servant 
or  a  creditor  Is  for  the  purpose  of  wip- 
ing out  a  debt  due  from  the  testator  to 
the  l^tee,  but  we  do  not  consider  it  so. 
There  the  action  was  against  the  estate  or 
the  executors  of  the  last  will  of  the  decea;*- 
ed  on  a  dalm,  rejected  by  the  executors,  for 
services  performed  by  the  plaintiff  for  the 
deceased  during  the  tatter's  last  illness.  In 
bis  will  the  deceased  made  a  bequest  to  the 
plaintiff  In  the  sum  of  $3,000,  which  express- 
ly provided  that  the  bequest  should  be  "in 
consideration  and  in  payment  for  her  kind 
care  and  attention  during  my  last  Illness." 
Hie  court.  In  effect  held  that  Oie  will  Its^ 
thns  made  it  dear  that  the  legacy  was  to 
operate  as  compensation  for  any  services  ren- 
dered the  deceased  1^  the  plaintiff,  and,  of 
course,  the  language  of  the  bequest  admits 
of  no  other  conclusion. 

We  conclude  that  the  Judgment  appealed 
from  should  be  affirmed;  and  it  U  so  or- 
dered. 

We  concur:  CHIPHAN.  P.  X;  BUB- 
NBTT,  J, 


STATB  V.  ORESN.    (No.  21711.) 
(Supreme  Court  of  Kansas.    Jan.  11,  1919.^ 

iNDionoin  Aim  ImosiuTioir  «a»125C!).  1S7 
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DlSriKCT  TtfTBIWiWW. 
A  count  ot  an  loformatloii  diargiiig  two  w 
more  separate  and  distinct  mlsdemeanws'is  bad 
for  duplicity,  and  a  motion  to  quash  sndi  count 
should  be  sustained, 

AiMl  tmn  District  Court,  Sedgwick 
County. 

Information  by  the  State  of  Kansas  against 
R.  E.  Green  for  the  violation  oi  the  prohlU- 
tlon  law.  From  a  Judgment  quashing  two 
counts  of  Information,  the  State  appeals. 
Affirmed. 

8.  M.  Brewster,  Atty.  Gen.,  T.  V.  Balls* 
back,  of  Kansas  Olty,  and  Boss  O.  HoOm^ 
mlc£,  of  Wichita,  for  the  Stat& 
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Dale,  AmtdoD  &  Buekland  and  Glenn  W. 
Porter,  all  of  WlcUta,  for  appellee. 

WEST,  J.  Tbe  state  appeals  from  a  Judg- 
ment Quashing  two  coonts  of  an  Information 
for  Tl(^tlon  of  the  prohibitory  law,  alleging 
that  there  was  no  motion  to  quash  filed  and 
that,  had  there  been,  the  grounds  were  not 
well  taken. 

An  examination  of  the  counter  abstract 
and  tbe  correspondence  set  forth  In  the  rec- 
ord leaves  no  doubt  that  there  was  a  motion 
to  quaah  duly  filed  and  that  on  this  motion 
the  ruling  was  made. 

The  first  count,  in  substance,  charged  that 
the  defendant  on  divers  dates  and  times  did 
unlawfully  deliver  a  large  number  of  con- 
signments of  intoxicating  liquors  to  persons 
other  than  the  consignees  thereof.  The  sec- 
ond count  charged  the  defendant  on  divers 
days  and  times  with  unlawfully  delivering 
a  large  number  of  consignments  of  intoxicat- 
ing liquors  to  a  certain  mineral  wa^  com- 
pany. 

It  Is  perfectly  plain  that  each  one  of  these 
counts  charges  an  unknown  number  of  sep- 
arate and  distinct  offenses  and  is  bad  as 
against  a  motion  to  quash.  Section  101  at 
tbe  Criminal  Code  (Goi.  St  1916,  I  801^ 
reads: 

"The  indictment  or  information  must  be  di- 
rect and  certain  as  it  regards  the  party  and  the 
offense  charged." 

In  State  v.  Lund.  49  Kan.  200,  30  Vac 
518,  an  Information,  charging  In  one  count 
an  unlawful  sale  and  the  unlawful  keeping  of 
a  place  where  persons  were  permitted  to  re- 
sort for  the  purpose  of  drinking  Intojlcat- 
Ing  liquors  as  a  beverage,  was  held  subject  to 
a  motion  requiring  the  state  to  set  fwth 
each  offense  charged  in  a  separate  count. 

In  State  v.  Wester,  67  Kan.  810,  74  Pac. 
239,  the  infc»>mation  diarged  the  defendant 
wlQi  keeping  two  plaoes  where  Intoxicating 
liquors  were  unlawfully  sold.  The  syllabus 
reads: 

"An  informatitm  that  chargea  two  separate 
and  distinct  offenaes  in  one  count  is  iMd  for 
duplicity,  and  a  motion  to  quadi  tat  this  rea- 
son slunild  be  sustained." 

This  holding  has  never  been  modified  by 
legislation  or  Judicial  decision  and  ranalns 
the  law  of  the  Btat& 

l?o  mj  that  a  person  at  a  certain  time  and 
place  unlawfully  delivered  a  large  numbra 
of  consignments  of  intoxicating  Uquot  to  per- 
sons other  than  the  consignees  thereof  Charg- 
es In  effect  an  undisclosed  number  of  sales 
to  divers  unnamed  persrais.  Not  only  does 
the  defendant  have  no  means  ot  knowing  the 
nature  and  cause  of  the  accusations  against 
him,  bnt  should  proof  be  permitted  under 
Budk  an  allegation,  and  12  different  deUveries 
to  12  different  persons  be  shown,  tbe  defend- 


ant might  be  convicted,  although  no  two 
of  the  Jurors  agreed  on  the  same  transac- 
tion as  constltntlng  tbe  offwse.  This  will 
not  do  even  in  a  dvU  case.  Barker  r.  Ball- 
way  Co..  89  Kan.  673,  182  Paa  166;  Busb  v. 
Smith,  102  Kan.  160,  169  Pac.  217. 

"Ad  Indictment  or  information  mast  not  in 
the  same  count  charge  defendant  with  the  com- 
miasion  of  two  or  more  distinct  and  sulmtan- 
tive  offeniss,  and  In  case  it  does  so  it  ts  bad 
for  duplicity.  If  tbe  offeoses  are  InlwreDtly  re- 
pugnant, or  BO  distinct  that  they  cannot  be 
eonstmed  as  dliEereBt  stages  in  oae  transaction 
or  involve  different  punishmaits."  22  Cyc.  376. 

"It  is  a  general  rale  that  an  Indictment  or 
Information  charging  two  or  more  distinct  and 
separate  offenaes  in  one  count  is  bad  For  duplic- 
ity. «  •  •  rPhe  true  reason  seems  to  be 
•  *  *  because  they  are,  in  reality,  distinct 
offoisee,  and  that  where  offenses  apparently  dis- 
tinct but  arising  under  the  same  statute  or  out 
of  the  same  transaction,  and  having  the  same 
punishmentB,  an  permitted  to  be  embraced  with- 
in tiw  same  oouise^  it  is  beoanse,  in  the  drcum- 
atances  <mE  tlie  case,  Hwr  coostltnte,  in  effect, 
but  one  offense."  U  B.  O.  L.  194,  |  40. 

Slae,  also,  1  Cbit^,  Orim.  Law,  249;  Whar- 
ton, Ortuk  Pleading  (9tb  Ed.)  {  243;  Whar- 
tOD,  Crlm.  Procedure  (10th  Ed.)  |  292. 

The  Jndgmoit  is  affirmed. 

All  the  Justices  concorrinf. 


OTIS  et  sL  T.  OTIS  et  aL  (Na  21628.) 
(Supreme  Court  of  Kansas.    Jan.  11,  1919.) 

fBjfllahut     the  CoitrtJ 

WnxB  4C9470,  616(7)  — OoiTiRBUOTioir  — Is - 
nimoH  OF  TsBrATOB— Xiint  Estaix. 
ThB  rule  is  followed  that  the  intention  of  a 
testator,  as  gMbered  from  all  parts  ot  fais  will, 
must  be  given  effect;  and  the  wlU,  a  coqj  of 
which  is  set  out  in  the  opinion,  is  construed  to 
have  given  to  the  testator's  widow  a  life  eirtate, 
with  the  power  of  disposition,  and  to  have  giv- 
en to  the  testator's  children  ^at  was  left  of 
the  property  mi  tiie  dmth  ot  the  widow. 

Ain>eal  f»m  District  Conit,  Mmvls  Oonnty. 

Action  for  partition  t^"  Ulllan  C.  Otis  and 
anotho-  against  Ora  O.  Otis  and  others. 
JTudgmoit  tor  defendants,  and  plaintiffs  ap- 
peal.  Modified  and  affirmed. 

Bdwin  Anderson  and  Barry  D.  Snyder, 
both  of  Council  Grove,  and  Prans  Und- 
qulst,  of  Kansas  City,  Mo.,  for  appellants. 

W.  J.  Phrtle  and  Walter  M.  Doggett,  both 
of  Ooandl  Orore,  for  ai^lees. 

MABSHALIiiT.  /Fbe  plaintiff  braagbt  this 
action  to  partition  certain  real  property.  Vhe 
rights  of  the  partly  depend  on  the  construe- 
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ti«n  of  the  wHI  of  M.  B.  OUs.  Tbe  wm  U 
as  fbltows; 

"WilBcy,  Sanaas,  January  20.  1908. 

*'Uy  wife,  Martha  Jane  Otis,  to  own  all  til* 
real  eacate,  petamal  prcverty*  notos,  mortgages, 
intereata,  and  bonds,  iU  property  that  I  may  pos- 
8«aB  at  my  death. 

"My  aon,  Ora  O.  Otis,  to  act  as  admiDlstrator. 
I  want  him  to  be  admitted  without  bonds. 

"All  properties  left  at  my  wife's  death  to  be 
divided  equally  between  my  six  children. 

"I  want  my  sou  O.  Q.  Otis  to  still  act  aa  ad- 
ministrator at  my  wife's  death." 

Alt  the  parties  asked  the  trial  court  to 
constnie  the  will. 

The  plain tUTs  contend  that  It  gave  the  prop- 
erty therein  menttoned  to  Martha  Jane  Otis 
abBolntely  and  In  fee,  wlUiout  restrictUm  or 
limitation.  Tbe  defeitdants  contend  that  It 
gave  her  a  life  estate,  with  power  of  dlq>o- 
sltlon,  and  that,  on  her  death,  what  was  left 
of  the  property  went  to  the  ^  children  of 
M.  B.  Otis.  The  trial  court  held  with  the 
defendants. 

The  language  used  in  tbe  will  Is  crude,  but 
is  easily  understood.  No  one  can  read  tbe 
will  and  get  a  mlsnnderstandlng  of  It.  The 
testator  intended  that  his  wife,  during  her 
life,  should  control  and  dispose  of  all  the 
property  raentioned  in  tbe  will  exactly  the 
same  as  If  she  owned  It  In  fee,  but  that  what 
was  left  undisposed  of  at  her  death  should 
go  to  his  children.  In  BrowD  v.  Brown,  101 
Kan.  335,  166  Pac,  499,  this  court  said: 

"A  rule  for  the  interpretation  of  wills,  to 
which  all  other  rules  are  subordinate,  is  that 
the  Intention  of  the  testator,  as  gathered  from 
all  parts  of  the  wlU,  is  to  be  given  effect  and 
that  donbtfol  or  laaccurate  npresslons  In  the 
will  shall  not  override  tiie  obrloos  Intsntton  of 
the  testator." 

See,  also,  EknaC  t.  Foster,  68  Kan.  438, 
Pac.  (EST;  Blair  t.  Blair,  83  Kan.  404,  108 
Pac.  827. 

If  this  cantm  of  ecmatractlon  Is  followed, 
and  tt  must  be,  there  Is  not  mudi  left  to  dis- 
cuss, will  gave  to  Martha  Jane  Otis  a 
life  estate^  with  tbe  added  power  ot  dhiposl- 
tUNK  and  It  gave  the  remainder  to  the  six 
diUdren  of  'Ml  B.  Otis.  This  constmctUn 
comes  within  Uie  rale  declared  In  Ernst  v. 
Foster,  08  Kan.  488.  40  Pac.  627,  PosUe- 
thwalte  T.  Edson,  08  Kan.  444,  165  Pac.  802, 
and  Scott  t.  Gillespie,  106  Kan.  745,  176 
Pac.  1S2.  In  tbe  i^tnloa  In  Postlethwalte  v. 
Edson,  tbe  decisions  of  this  court  were  re- 
viewed, and  that  opinion  controls  la  the  pres- 
ent action.  • 

M.  B.  Otis  died  on  January  81,  1903,  and 
left  survtving  him  his  widow,  Martha  Jane 
Otis,  and  his  cbUdroi,  Ora  O.  Otis,  Laura 
Pirtle,  H.  M.  Otis,  O.  B.  Otis,  MerUe  Melvln, 
and  Elmma  Southern.  O.  B.  Otis  died  ou . 
April  26k  1918,  and  left  surriTlng  him  Lil- 


lian C.  Otis,  his  widow,  one  of  the  ptalntUts, 
and  ric^d  Butler  Otte  and  caayton  Bernard 
Otis,  bis  childran.  Martha  Jane  OOa  died, 
intestate,  In  lOlOL  Benjamin  F.  Vassar,  one 
of  tbe  plaintlfRv  is  a  son  of  Martha  Jane 
Otis  by  a  prerlotts  marriage.  Ihe  trial  court 
excluded  Lillian  a  Otis  from  participation 
in  the  estate  of  M.  B.  Otis.  In  that  the  court 
erred.  She  was  an  heir  of  O.  B.  Otis,  and 
Inherited  one-half  of  his  estate  as  it  would 
have  come  to  him,  bad  be  sorrtTed  his  moth- 
er. Floyd  Butler  Otis  tmd  Olayton  Bernard 
Otis,  children  of  G.  B.  Otis,  Inherited  the 
other  one-half  of  their  fathn's  estata  Ben- 
jamin F.  Vassar  biherited  nothing. 

Tbe  Judgment  of  the  trial  court  is  modi- 
fled,  by  giving  to  Lillian  G.  Otis  one-twelfth 
of  the  property,  and  by  giving  to  FioyA  But- 
ler Otis  one  twenty-fourth  tb^eof  and  to 
Clayton  Bernard  Otis  another  one  twotty- 
fourth  thereof.  With  this  modification,  the 
Judgment  is  affirmed. 

All  the  Justices  concurring 


WINKLEB  et  al.  v.  ANDERSON  et  al. 
(Mo.  2im) 

(Supreme  Court  of  Kansas.    Jan.  11^910.) 

(BvUalut  by  Me  Oouri.) 

MxNBS  Ann  MXHEBAU  «»86-^PXBATion  or 
On.  Wbixs— Pourat  Poweb. 
The  statute  (Gen.  St  191!^  f  4970)  mak- 
ing it  unlawful  to  drill  or  operate  oil  or  gas 
wells  within  100  feet  of  the  right  of  way  of  any 
steam  or  electric  line  of  railway  does  not  eon- 
travene  the  provisions  ot  the  Constitution  of 
tbe  state  of  Kansas,  or  the  provisions  of  the 
CoDfltitudon  of  the  United  States,  and  is  the 
product  of  a  vropee  execdse  <^  the  police  power 
of  the  state. 

Appeal  from  District  Court,  Allen  County. 

Action  by. J.  S.  Wlnhler  and  others,  doing 
business  as  tbe  Winkler  Oil  Company,  against 
W.  H.  Anderson  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

Jones  &  Allen,  of  Chanute,  tor  appellants. 
W.  H.  Anderson,  of  lola,  for  appellees. 

BURCH.  J.  Tbe  action  was  one  to  enjoin 
enforcement  of  tbe  penal  provision  of  the 
statute  (Oen.  St  1915,  |  4979)  making  It  uu- 
lawfal  to  drill  or  operate  oil  or  gas  wells 
within  100  feet  of  the  right  of  way  of  any 
steam  or  electric  line  of  railway.  An  In- 
junction was  denied,  and  the  plaintiffs  appeal. 

The  plaintiffs  have  an  oil  and  gas  lease  of 
a  strip  of  ground  from  37  to  50^  feet  wide, 
adjoining  the  right  of  way  of  the  Atchison, 
Topeka  &  Santa  F6  Ballroad  on  tbe  soutli. 
Tbe  right  of  way  is  100  feet  wide.  The  trade 
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Is  In  tbe  center  of  the  right  of  way,  and  the 
plalntlffB  hare  two  prodndnv  wells  wlthtn 
Oie  limits  doMmiiced  by  the  statute, 
ownoB  of  a  lease  adjtdnlng  the  plaintigs' 
property  on  the  south  are  t^teratlnff  a  pro- 
ducing well  88  feet  from  the  plaintiffs'  south 
Une. 

The  plaintiffs'  lease  Is  entirely  valneless, 
If  the  statute  be  valid.  The  claim  Is  that  the 
statute  was  not  the  product  of  a  proper  ex- 
ercise of  the  police  power  of  the  state,  that 
It  deprives  the  plaintiff^  of  property  without 
compensation,  and  without  due  process  of 
law,  that  It  denies  the  plaintiffs  the  equal 
protection,  of  the  law,  and  that  it  abridges 
tbe  privileges  and  Immunities  of  the  plaintiffs, 
omtrary  to  the  provlsicms  of  the  Constitu- 
tion of  the  state  of  Kansas,  and  of  the  Con- 
stitution of  the  United  States. 

The  question  Is  a  very  narrow  one.  mie 
police  power  extends,  not  only  to  the  protec- 
tion ot  the  iHiblic  safety,  health,  and  morals, 
but  to  the  promotion  of  the  common  con- 
venience, prosperity,  and  welfare.  State  v. 
Wilson,  lOX  Kan.  S89,  794,  168  Paa  679,  L. 
R.  A.  1918B,  374.  While  <^1  and  gas  wells 
are  not  nuisances  per  se,  and  the  business 
of  drilling  and  operating  them  Is  ordinarily 
legitimate  and  harmless,  it  Is  conceivable  that 
they  may  become  detrimental  In  a  high  de- 
gree. The  greed  for  mineral  in  a  rich  field 
becomes  Insatiate.  Steam  and  electric  rail- 
way rights  of  way  may  be  exploited,  and  un- 
less the  works,  structures,  establishments, 
activities,  and  products  of  mining  operations 
be  kept  at  a  safe  distance  from  railway 
tra(i8,  life  and  property  might  be  endanger- 
ed, commerce  impeded,  and  the  general  wel- 
fare seriously  affected.  If  the  Legislature 
acted  from  some  sudi  considerations  as  these, 
it  possessed  power  to  fix  a  limit  within  which 
drilling  and  operating  should  not  intrude, 
and  the  conrt  Is  unable  to  say  that  a  free 
space  of  100  feet  is  unreasfmable. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

All  the  Justices  ooncorrLng. 


VHITB  T.  KANSAS  CITT  STOOKtARDS 
CO.   (No.  21S32.) 

(Supreme  Court  of  Kansas.    Jan.  11,  1919.) 

(ByUahut  hy  tU  Court.) 
1.  Mascbb  and  Sbbvant  «=3373— Ihjubt  to 

EMFLOT^PaANKS  OT  FSIXOW  SEBVANT. 

An  employer  is  liable  under  the  Workmen's 
CtHupeasation  Act  for  injuries  sustained  by  an 
employ^  ttom  an  electric  shock  caused  b;  a 
mischievous  prank  of  bis  fellow  workmen,  when 
It  is  shown  that  the  perpetration  of  such  pranks 
had  become  a  custom  on  the  employer's  premis- 
es, and  consequently  bad  become  an  Incident  to 
tiie  employment 


2.  UAsna  aho  Sbbvaut  ^asSTS— Eicowx<- 

EOQE  OF  FOBIKAH  —  NonCB  TO  MaSIXB-' 

"FftRXlCAIT." 
The  person  designated  by  the  master  to  di- 
rect the  work  of  employes  is  a  "foreman."  how- 
ever limited  in  other  respects  his  authority  may 
be;  and  the  knowledge  of  such  foreman  that 
dangerous  practical  jokes  were  being  perpetrat- 
ed by  aome  of  his  mployte  at  the  expense  of 
other  employes  was  notice  to  tlie  master. 

(Ed.  Note.— For  other  definition^  see  Words 
and  Phrases,  BHrat  and  Second  Series^  Fore- 
man.] 

Appeal  ttom  District  Court,  Wyandotte 
County. 

Action  by  W.  P.  White  against  the  Kansas 
City  Stockyards  Company.  Judgment  for 
plaintiff,  and  d^endant  appeals.  Affirmed. 

W.  L.  Wood,  of  Kansas  City,  for  appellant. 
J.  K.  GubUson  and  W.  G.  Holt,  both  of 
Kansas  (Sty,  Mc  for  appdtee. 

DAWSON,  J.  [11  The  pUintlff  was  given 
judgment  under  the  Workmen's  Compensa- 
tion Act  (Laws  1911,  c  218,  as  amended  by 
Laws  1918,  c  216)  against  the  defendant, 
who  was  his  employer.  Plaintiff's  injuries 
were  occaslmed  through  a  mischievous  prank 
perpetrated  upon  him  by  some  of  his  fellow 
workmen.  They  fiustened  an  dectrically 
charged  wiro  to  an  iron  door  on  the  defend- 
ant's premises.  Plaintiff  had  to  pass  throng^ 
this  door  when  his  day's  work  was  done  and 
when  he  had  washed  and  dressed  to  go  hmne. 
On  touctdng  the  gate,  plaintiff  was  sevwely 
shocked  and  more  or  less  permanently  In- 
jured. 

It  is  needless  to  discuss  the  question  wheth- 
er plaintiff  was  injured  in  the  course  of  his 
employment  Under  not  dissimilar  droun- 
stances,  it  has  been  so  held  In  this  state. 
Sedlock  T.  Mining  Co.,  98  Kan.  680,  ISO  Pac 
9.  L.  R.  A.  1017B,  372-;  Ifonson  v.  BatteUe. 

102  Kan.  208,  170  Pac.  801,  Syl.  par.  8;  Id., 

103  Kan.  470,  178  Paa  027. 

It  has  also  been  held  that,  while  ordinari- 
ly a  master  Is  not  liable  under  the  compensa- 
tion act  for  Injuries  to  a  workman  whidi 
have  been  caused  through  the  misdilevoua 
paranks  and  sportive  jokes  of  his  coemployfg, 
yet  the  rule  is  otherwise  where  the  master 
has  knowingly  permitted  sndk  mlsdiievous 
pranks  to  continue.  In  such  cases  the  danger 
of  injury  becomes  an  Incident  of  the  employ- 
ment. Stuart  V.  Kansas  City,  1D2  Kan.  307, 
310,  171  Pac.  918. 

[2]  The  serious  contention  In  this  case  is 
tlvit  the  master  did  not  know  that  such 
pranks  were  being  perpetrated  on  its  premis- 
es. It  would  not  be  unjust  to  say  that  the 
master  should  have  known  and  was  chargea- 
ble with  notice,  for  this  same  misdiievoua 
and  dangerous  prank  had  been  practiced  fre- 
quently on  otb»  workmen  off  and  on  for  aev- 
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«ral  week«  or  nontba  Mora  r^ft*nH<r  wu  in- 
Jored.  Here,  bowBTW.  It  was  dwwn  ttoA 
plaintiff's  f omnan,  the  man  wtio  directed  bla 
work,  was  one  of  tba  perpetntors  of  ttm  mto- 
dblef  whl^  injured  the  idabitifl.  Tbts  fore- 
man knew  this  partlcolftr  prank  bad  become 
a  enstam  on  tlie  «i9loyer*B  pvendwi.  De- 
fendant contends  that  this  person  was  not  a 
foreman,  but  ttw  great  wdglit  of  the  erldenoo 
la  to  the  eonteary.  It  Is  tme  that  ttia  fore- 
man had  no  genoral  authority,  bat  he  waa 
the  person  whom  plaintiff  had  to  obey  yfbUSe 
In  defendants  anployment  To  that  extent 
he  was  a  fbreman,  and  hla  knowledge  of  the 
dectrlcal  mantrap  on  the  door  was  notice  to 
fate  pilnc^L 

No  error  appears  in  the  record,  and  the 
judgment  is  affirmed. 

JOHNSTON.  0.  and  MASON.  WEST, 
and  MARSHALL,  JJ.,  concurrins^ 

BUROH  and  PORTER,  JJ.,  concur  on  the 
groond  the  master  was  diargeable  with  no- 
tice on  ecconnt  of  the  notoriety  and  long-con- 
tinned  ^stence  of  the  iHnctlc& 


SCHOOL  DIST.  NO.  2»  OF  FINNEY  OOCN- 
TT  et  at  r.  WXU90N,  County  Supers 
intsndent,  et  ak  (Na  322120 

(Supreme  Oonrt  of  Kansas.    Jan.  11,  1919J 

(SyttabVM  hy  (A«  Court.) 

1.  Schools  and  Schooi.  Distbicis  ^aS7(!^— 
Oboanization  of  New  Distbici^-Osdeb  or 

CoimTT  SUPIBINTENDIRT— StIDENCE. 
A  T<dd  order  made  by  a  county  supeiintend- 
ent,  nndertakiug  to  cancel  and  rescind  ber  ac- 
tion fn  legany  detadtiny  territory  tKum  a  school 
district  and  In  organliinc  that  territory  into  two 
new  districts,  may  properly  be  excluded  tarn 
eridenee  on  the  trial  of  an  actiou  to  eiij<dn  the 
county  superintendent  and  others  frwi  recofnii- 
iog  or  treating  as  part  ot  the  new  school  dis- 
tricts any  of  the  territory  detached. 

2.  SCBOOU  AND  BCHOOI.  XtasniOTS  ^CEsfiO— 

AunAnoir  <w  l>ismor--AppBLiiAn  3v- 

BISDICnOH— Statutb. 
Under  section  KK)6  of  the  General  Statutes 
of  1915,  the  board  of  county  commissioners,  at  a 
special  meeting  called  £or  that  purpose,  has  no 
jurisdiction  to  hear  an  appeal  from  the  action 
of  the  county  superiDtendent  in  altering  <dd 
sehotd  districts;  or  in  Conning  new  wes. 

S.  ScBOOLs  AHO  School  Dmrracn  «s»4(^ 
Oboanizatioh  op  New. 
Neither  a  school  district  nor  the  district 
board  can,  by  injuactioa  proceedings,  question 
the  validity  of  the  action  of  the  county  super- 
intendent in  detailing  territory  from  such  school 
district  and  organising  that  territory  into  new 
districts. 


4.  OBOAHzxATion  or  Nnr  SoHOOt  DianieT— 
iNjUNonoH— ammiioa. 

An  offer  to  introdaee  entain  oral  evldeaoa 
was  made.  It  is  M4,  t^t  (kaie  was  no  emv 

in  rejecting  the  evidence. 

Appeal  from  District  Court,  Finney  County. 

Action  for  tnjmictloa  by  Bdiool  Dtstilct 
Ka  20  of  Vbiney  Oonnty  and  others  against 
Bmma  WHbod,  Ooonty  Superintendent,  and 
others.  Jndgmont  for  defendants  on  a  de- 
mnnrer  to  plalntlflb*  erldenee,  and  plain' 
tURB  appeal.  Affirmed. 

W.  C.  Pean»,  of  Garden  City,  and  Edgar 
Foster,  of  Dodge  City,  for  ai^ellants. 

B.  F.  Stocks,  of  Garden  Otty,  and  U  A. 
Madison  and  Carl  Van  Blper,  both  of  Dodge 
City,  for  appellees, 

MARSHALL,  J.  The  plaintiffs  cnnmenced  - 
this  action  to  enjoin  ttie' county  clerk,  the 
county  treasurer,  and  the  county  superin- 
tendent of  Flnn^  county,  from  recogDlsing 
or  treating  as  a  school  district,  or  school  dis- 
tricts, any  territory  detached  from  district  ' 
29  in  that  county  and  organized  into  districts 
86  and  37.  Judgment  was  rendered  for  tbe 
defendants  on  a  demurrer  to  the  plaintiffs' 
eTld«ice.  fnie  plaintiffs  appeal.  The  peti- 
tion, among  other  things,  alleged : 

"That  at  stane  time  prior  to  the  12th  day  of 
August,  WIS,  the  defendant  Emma  Wilson,  as 
county  superintendent  of  public  instruction  of 
said  Finney  county,  Kan.,  pretended  to  divide 
said  sdiocA  district  29  of  Finney  county,  Kan., 
and  to  change  the  boundaries  thereof  and  to 
form  two  new  districts  by  detailing  from  said 
sehool  district  29,  sectirais.  •   •  * 

"That  tbe  said  pretended  change  in  said 
boundaries  was  not  made  ■  in  accordance  with 
the  laws  governing  the  detaching  and  changing 
of  boundaries  of  school  districts." 

No  evidence  was  offered  to  show  that  the 
proceedings  of  the  county  supertnteodent  In 
detaching  territory  from  district  29  and  In 
creating  two  new  school  districts  were  Il- 
legal. The  evidence  tended  to  show  that 
district  37  was  created  on  July  25,  1918,  by 
the  county  superintendent,  and  that  district 
36  was  created  oa  July  26,  191S.  Part  of 
the  territory  taken  from  district  29  was  put 
Into  each  of  the  new  districts.  The  county 
superintendent  caused  notices  of  the  forma- 
tion of  tbe  new  districts  to  be  posted  on  Au- 
gust 7,  1918. '  The  petition  also  alleged  that 
on  August  18, 1918,  the  county  superintendent 
made  an  order  rescinding  and  setting  aside 
all  former  proceedings  bad  and  made  by  her 
with  reference  to  detaching  territory  from 
school  district  29;  however,  the  order  was 
dated  August  12,  IDia  The  petition  further 
alleged  that  the  matter  was  appealed  to  tbe 
board  of  county  ctMnmlssloners  of  Finney 
county;   and  that  the  board  sustained  the 
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appeal,  rescinded  and  set  aside  ttie  action  of 
the  county  superintendent,  and  restwed  dis- 
trict 29  to  its  original  boundaries. 

11]  1.  The  plalntlfls  ottveeA  In  evidence  the 
order  signed  tbe  county  saperlntendent 
rescinding  and  setting  aside  her  previous 
action,  me  court  refused  to  admit  the  doc- 
ument in  evidence.  The  plaintiffs  complain 
of  its  exclusion.  Ite  cwder  was  made  aftw 
the  territory  had  been  detached  from  scbooi 
district  29,  and  after  that  territory  had  beat 
put  Into  two  new  schocA  districts.  No  no- 
tice was  given  to  any  ooa  that  the  superin- 
tendent would  do  anytiilng  to  rescind  or  set 
aside  Iwr  former  action.  After  the  territory 
had  been  detadied.  and  die  new  districts  had 
been  organized,  the  superintendent  had  no 
power  or  authority  to  diange  the  districts, 
except  in  the  manner  provided  in  sectitms 
8891  and  8892  at  the  General  Statutes  of 
19Vi.  Under  the  auOiori^  State  v.  Secrest, 
60  Kan.  641,  57  Pac.  BOO,  afto*  the  county 
superintendent  had  detadied  territory  fnnn 
district  29,  and  had  organized  districts  36 
and  37,  and  bad  posted  notices  ccmceming 
the  organlzatl(»i  of  the  new  districts,  the  In- 
habitants of  each  of  the  districts,  Qie  offi- 
cers thereof  and  all  county  officers  officially 
interested  therein,  had  Hts  riglit  to  infer  that 
the  decision  of  the  county  superint^ident 
was  final,  and  that  she  would  not  again  con- 
sider the  matter,  except  in  the  manner  pro- 
vided by  statute. 

The  plalntUfs  argue  that  the  rescinding 
order  signed  by  the  county  superintendent 
tended  to  prove  certain  redtala  therein  made 
—that  die  territory  detached  fnxn  district 
29  could  not  be  legally  organized  into  a 
school  district,  and  that  the  order  was  ap- 
IH-oved  by  the  iKWrd  of  county  cunmlssion- 
ers.'  Tbe  order  was  made  without  authority. 
It  wns  not  cfHnpetent  evidence  to  establl^ 
any  fact  recited  therein. 

[2]  2.  The  plaintiffs  oSereA  In  evidence  a 
document  purporting  to  be  the  order  of  tbe 
board  of  county  commissioners  on  the  ap- 
peal from  the  county  superintendent  to  tbe 
board.  The  court  refused  to  admit  the  docu- 
ment, and  the  plaintiffs  complain  of  Its  ex- 
clusion. On  Its  face,  It  appeared  to  have 
been  made  at  a  special  meeting  of  the  board 
called  for  the  purpose  of  hearing  the  appeal. 
It  was  made  on  August  16, 1918,  and  tbe  no- 
tice of  appeal  was  given  on  the  same  day. 
mie  notice  was  served  on  the  county  superin- 
tendent and  on  tbe  treasurer  of  district  29. 
Tbe  statute  requires  that  the  notice  shall 
be  served  on  the  county  snperintendent,  and 
that  a  copy  gball  be  filed  with  the  county 
clerk  and  with  the  clerk  of  all  the  districts 
affected  by  the  alto-atlon.  Tbe  record  does 
not  disclose  that  a  «^y  was  filed  with  either 


of  tbe  two  last  named  officers.  Section  8906 
of  tbe  General  Statutes  of  U16  iKwldes  that 
audi  an  aroeal  shall  be  heard  by  a  majority 
of  the  board  ct  county  commlsslonerB  at  their 
next  r^ular  meeting.  Under  that  statute, 
the  board  had  no  jnrisdlctSMi  to  hear  the 
appeal,  atcevt  at  the  next  regular  meeting 
after  the  anpeal  was  taken.  At  Oie  time  the 
order  was  made,  the  board  was  without  Ju- 
rlsdlctloD  to  hear  the  matter,  and  the  order 
made  was  properly  excluded  from  the  evi- 
dence. 

[1}  8.  nie  defoidants  ctrntend  that  tnjunc> 
tlon  Is  DM  the  prtver  ranedy  by  which  the 
plaintlfb  can  question  the  validity  of  the 
action  of  the  county  superintendent  or  ques- 
tion the  valldllT  of  the  existence  of  the  new 
school  districts,  niey  also  ctrntend  that  the 
action  of  the  county  superintendent  cannot 
be  collaterally  attacked  by  the  plaintiffs  In 
an  injunction  proceeding.  In  Scho61  District 
V.  Gibbs,  62  Kan.  C64,  35  Paa  222,  this  court 
said: 

"A  Bchotd  district  cannot,  by  injunction,  re- 
strain the  collection  of  taxes  on  lands  detached 
from  lt»  territory  and  induded  in  a  newly  form- 
ed icfaool  district,  aoT  restrain  the  school  district 
officers  of  such  newly  created  district  from 
acting  as  mich,  nor  control  the  action  of  the 
county  superiutendeot  in  the  discbarge  of  bis 
official  daUes  in  relatk^n  thereto." 

In  Sdiool  District  v.  Wolf.  78  Kaa  805. 
98  Pac.  237,  20  L.  R.  A.  (N.  S.)  858,  thU  court 
held  that  an  order  of  the  county  superintend- 
ent changlDg  tbe  boundaries  of  a  school  dis- 
trict, approved  by  tbe  board  of  county  com- 
missioners on  appeal,  Is  not  subject  to  col- 
lateral attock  in  a  suit  for  Injuuctlon. 

The  order  of  tbe  county  superintendent 
setting  aside  and  rescinding  her  former  ac- 
tion and  the  order  of  the  board  of  county 
commissioners  on  the  appeal  were  without  Ju- 
risdiction and  void.  The  order  of  tbe  coun- 
ty superintendent  creating  scbooi  districts 
86  and  37  cannot  be  questtooed  by  the  lAaln- 
tiffs  in  an  injunction  proceeding. 

[4]  4.  The  plaintiffs  made  formal  offers  to 
Introduce  certain  oral  evidence  concwnlng  the 
action  of  tbe  county  suiterintendent,  tbe  serv- 
ice of  the  notice  of  awwl,  and  tbe  acti<m  of 
tbe  board  of  county  commissioners.  The  ev- 
idence offered  was  properly  rejected  tot  the 
reason  that  the  county  superintendent  had  no 
antbcffity  to  rescind  her  action  in  detadiing 
territory  from  district  29  and  organizing  new 
districts,  and  for  the  reascm  that  the  board 
of  county  cfflumlssloners  did  not  have  any 
Jurisdiction  to  hear  the  appeal  at  a  specially 
called  meeting  of  the  board. 

Tbo  Judgment  Is  affirmed. 

All  the  Justices  concurring. 
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PEYTON  T.  WATBBa    (No.  218aa) 
(Supreme  Oonrt  of  Kauu.    Jan.  SI,  1819<) 

1.  Adv>b8b  FoaansioH  •»eO(2).  06(2)— Fkb- 
laancTB  Fossxsraoir— ImsHT. 

Where  an  owner  allowed  a  part  of  his  land 
to  be  occupied  hy  a  neighbor,  who  by  his  per- 
misnon  built  a  fence  inclosing  it  with  his  own 
property,  snd  after  the  death  of  such  neighbor 
his  widow  coDtinned  in  the  occupancy  of  the 
tract  so  iocloeed,  knowing  nothing  of  the  agree- 
ment, and  supposing  that  the  fenca  stood  upon 
the  true  line  between  the  original  tracts,  the 
poesession  of  the  ndgbbor  wu  not  adverse,  he- 
eanae  of  Its  having  been  pemdsnve,  and  the  po»- 
aeasloii  of  his  widow  was  not  adverse  becanse 
dw  had  no  intention  ot  asMrting  ownerahip  be- 
jtmd  the  actnal  bonndary. 

2.  Adtxbsi  Possebbion  »=»66(2)— Laoawgg  to 
Pobsbssos'b  Dxceasid  Husband  —  Istbht 

TO  CLAJM.  ADVBB8BLT. 

In  that  ritnation  it  fs  not  necessary,  in  or- 
der to  setUe  the  QoeaAion  whether  the  widow's 
possecdop  was  adverse,  to  decide  whether  the 
license  granted  to  her  htuband  aorvtved  for  her 
hpmeflt. 

S.  Adtebse  Posacsanm  ^=>8B(8)— AssrarnoN 
or  Oladc— BninNCB. 
^e  evidence        to  support  a  finding  that 
the  widow  never  Intended  to  assert  ownership 
b^Mid  tike  tme  boundary     her  land. 

4.  Apfb&i.  ahd  Bbbob  ^1064(1)— AoiaaaiON 

OT  IirOGMraTHlTT  BVXIHENCB— RCnBBAI. 

The  rola  applftd  that  tiie  admission  of  in- 
eonqietent  evidence  in  a  trial  without  a  Jnry 
la  not  (rf  itself  a  ground  of  reversal,  where  there 
was  competent  evidence  to  the  aame  point. 

5.  TBXAi.  ^s>QO(S;)— Ebosftxoit  or  ETXmEHCK— 

AuTHonTT  or  AexHT. 
Becanse  the  antiiority  of  the  agent  of  a  land- 
owner was  not  shown,  It  is  held  that  the  trial 
coort  properly  rejected  evidence  of  an  agree- 
ment made  by  him  with  r^ard  to  a  boundary 
Une. 

Appeal  from  District  Oonrt,  Oonnty. 

Ejectment  by  Arthur  Peytw  againat  Dave 
Waters.  Jndgmeot  for  defoidan^  and  plain- 
tiff, appeals.  Affirmed. 

Frith  &  Frith,  of  Bmporlo,  for  appellant. 
Hamer  &  Ganae^  of  Emporia,  for  appellee. 

MASON,  J.  Arthur  Peyton  brought  eject- 
ment againat  Dave  Waters  for  a  atrip  of  land 
lying  between  the  north  line  of  a  government 
40  (fractional,  described  officially  as  a  lot) 
and  a  line  IS  feet  south  of  it  at  one  end  and 
156  feet  south  of  it  at  the  other.  The  case 
was  tried  without  a  Jury.  Judgment  was  ren- 
dered for  the  defendant,  and  the  plaintiff  ap- 
peals. 

p]  1.  Hie  parties  have  good  paper  titles, 
the  daCendut  to  the  quarter  qaarter  refer* 
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red  to  and  Oe  plaintiff  to  the  4(^«cre  tract 
lying  north  of  it  In  1878  the  owner  ot  the 
north  40  Indoeed  therewith  the  atrip  in  dis- 
pute by  hnildlng  a  fenoe  wbidi  was  maintain- 
ed nntU  mti,  and  dnrlng  that  period  the 
plaintiff  and  those  through  whom  be  claims 
were  In  the  poiseaaion  of  the  land  in  eontro- 
v^^r,  and  thereby  acquired  title  to  it,  pro- 
vided their  occupancy  was  adverse,  which  is 
the  question  at  Issue.  In  1915  the  d^endant 
moved  the  fence  and  took,  poesessloa  of  the 
strip. 

The  court  found  substantially  these  facts, 
among  others ;  In  1878  the  then  owner  of  the 
south  tract  (one  O'Bryne)  pwmitted  the  own- 
er of  the  north  tract  (one  Mahaney)  to  build 
the  fence  referred  to  and  to  occupy  the  etiip 
thus  Inclosed,  for  his  convenience  in  making 
uae  of  a  apring  situated  thereon.  This  ar- 
rang^ttit  continued  until  the  death  of  Ma- 
haney In  1887.  His  widow  and  chlidrra  suc- 
ceeded to  his  title,  and  eixitinued  in  posses- 
sion until  19M,  when  the;y  conv^ed  It  to  the 
plaintiff.  Mrs.  Mahaney  did  not  Icnow  of  the 
arrangement  between  her  husband  and 
O'Bryne,  but  anKtosed  the  fence  stood  upon 
the  line  between  the  two  forties. 

These  findings  require  Judgment  for  the 
defendant.  The  possession  of  Mahaney,  be- 
ing permissive,  was  not  adverse  (2  G.  J.  131). 
and  whether  or  not  after  his  death  the  pet- 
mlasion  given  to  him  affected  in  any  way  the 
rlghta  of  his  widow,  who  was  ^orant  of  it, 
her  occupancy  was  not  adverse  because,  al- 
though she  claimed  ownership  up  to  the  fence, 
this  was  VDoa  the  supposltitai  that  it  marlc- 
ed  the  true  line;  she  having  no  purpose  to 
assert  title  to  any  part  of  the  south  40  (2  O. 
J.  13d).  Whatever  may  have  been  the  char- 
acter of  the  plaintiff's  own  possession,  it  was 
not  continued  long  eacngh  to  create  a  title. 

[2]  2.  The  court  also  found  that  the  per- 
mission given  by  O'Bryne  to  Mahaney  to  oc- 
cupy the  strip  was  not  terminated  during  the 
life  of  either  of  them,  and  that  Mrs.  Maha- 
ney and  her  family  continued  to  enjoy  Its 
privileges  after  her  husband's  death.  An- 
other finding  was  to  the  effect  that  no  change 
in  the  character  of  the  occupancy  of  the  tract 
was  made  during  the  life  of  Mahaney  or  dur- 
ing the  occupancy  of  his  wife  or  of  the  plain- 
tiff. The  plaintiff  regards  these  findings  as 
indicating  that  the  Judgment  was  based  upon 
the  theory  that  his  possession  and  that  of  his 
immediate  grantor  would  have  been  adverse 
except  for  the  survival  of  the  license.  We 
do  not  so  Interpret  them.  But  in  any  event. 
Inasmuch  as  the  other  findings  are  sufficient 
to  negative  an  adverse  possession  for  JA 
years,  the  effect  after  the  death  of  Mahaney 
of  the  license  granted  In  hte  lifetime  becttnea 
immaterial. 

Complaint  is  made  of  the  refusal  of  the 
court  to  make  certain  additional  findings  su^ 
gested  by  the  plaintiff.  We  regard  those  that 


^saFor  othsr  esM  Wf  nme  topic  snd  KET-MUHBBR  la  all  Ktf -NumlHrea  DtgeiU  and  Indexes 

Digitized  by  Google 


62ff 


irr  PACIFEG  BBFORTBB 


(Kan. 


were  nude  as  determinative  of  the  case,  and 
as  corertng  ttiose  requested,  so  fiir  aa  tbey 
were  vital. 

[S]  8.  It  ts  argned  that  the  evldenoe  doe» 
not  anpport  the  flndinf  that  Hrs.  Hahaney 
never  dalmed  to  own  any  land  In  the  south 
40.  She  testlfled,  In  effect,  that  all  ehe  clatm- 
ed  was  the  north  40— "what  we  called  a  frac- 
tional quarter" ;  that  she  knew  It  was  a  short 
40;  that  she  had  not  been  dalmlng  anything 
but  a  40-acre  tract;  and  that  she  had  under- 
stood the  fence  was  built  on  the  line  between 
O'Bryne'8  land  and  hers.  We  think  this 
snfflcient  to  sustain  the  finding. 

[4]  4.  Hie  plaintiff  ccsnplalns  of  the  admta- 
sfoa  of  evidence  of  a  declaration  made  by 
O'Brytte  regarding  the  permissive  use  of  the 
strip;  but,  as  there  was  other  ctmipetent 
evldenoe  to  the  same  point,  and  the  case  was 
tried  without  a  Jury,  there  is  a  presnmptlon 
against  prejudice.  McC^eady  v.  Crane,  74 
Kan.  710.  88  Pac.  748. 

[S]  5.  The  plaintiff  offered  to  testify  that 
In  1010  he  had  a  conversation  with  Cbarlle 
Houcke,  who  was  acting  as  agent  for  fils 
brother,  the  then  owner  of  the  south  tract, 
in  which  he  {the  plaintiff)  told  him  he  was 
going  to  rebuild  the  fence,  and  if  there  was 
any  objectiwi,  or  was  going  to  be  any  contro- 
versy over  the  Une,  he  should  state  It  then, 
and  that  a  reply  was  made  for  him  to  build 
the  new  fence  on  the  Une  of  the  boundary. 
Both  the  offer  and  the  affidavit  as  to  what 
the  testimony  would  have  been  were  deficient, 
in  that  tbey  failed  to  Include  any  facts  show- 
ing that  the  agent  was  authorized  to  bind 
the  landowner  by  any  agreement  concerning 
the  boundary.  It  is  true  the  evidence  was 
objected  to  merely  aa  being  "Incompetent,  Ir- 
relevant, Immaterial,  and  hearsay,"  but  a 
showing  of  agency  was  required  In  order  to 
make  it  competent 

The  Judgment  Is  affirmed. 

AU  the  Justices  concurring. 


MOLEB  V.  HBALEY.    (No.  21810.) 
(Supreme  Court  of  Kansas.  Jan.  11, 1919.) 

tSt/ttahut  by  the  Court.) 

Appeal  and  Bbrob  «=9928(2)— Bsvxxw— Pbx- 
svupnoira. 
Where  assignments  of  error  relate  to  mat- 
ters which  would  be  immaterial  under  Instruc- 
tions which  the  nature  of  the  case  permitted, 
and  the  Instructifflis  are  not  brought  up,  it  wUl 
be  ivesnmed,  in  support  of  the  Judgment,  that 
Budi  Instructions  were  given. 

Appeal  from  IHstrict  Ckrart,  Finney  (boun- 
ty. 

Action  by  Peter  Moler  against  Joe  Healey. 
Judgment  for  plainUff,  and  dtfendant  ap- 
peals. Afflnned. 


O.  Polk  OUne,  KelUe  CUne,  and  H.  3. 
Sogers,  all  of  Iismed,  for  appellant 

Fred  J.  Evans,  of  Garden  City,  and  Madi- 
son &  Van  Blper,  of  Dodge  City,  for  appeN 
lee. 

BUECH,  J.  The  action  was  one  to  re- 
cover possession  of  cattle,  and  damages  for 
their  taking  and  detention.  The  plaintiff 
recovered,  and  the  defendant  appeals. 

The  defendant  claimed  the  cattle  were 
t&km  while  trespassing  on  his  land  and 
crops,  and  counterclalmed  damages.  Vari- 
ous assignments  of  error  are  made  relating 
to  pleading,  burden  of  proof,  and  evidence 
respecting  the  herd  law.  None  of  the  as- 
signments of  error  can  be  considered.  The 
instructions  are  not  brought  up.  The  plain- 
tiff alleged,  and  tils  proof  tended  to  show, 
that  the  cattle  were  taken  from  his  inclo- 
sure,  and  It  will  be  presumed,  in  support 
of  the  Judgment,  that  the  court  instructed 
the  Jury  the  plaintiff  was  entitled  to  re- 
cover only  on  proof  of  the  cause  of  action 
I^eaded. 

There  is  nothing  else  of  Importance  In  the 
case.  The  verdict  was  sustained  by  snfflcient 
evidence,  and  there  Is  nothing  to  indicate 
that  the  question  of  punitive  damages  was 
submitted  to  the  Jury,  or  that  such  damages 
were  allowed. 

The  Judgment  of  the  district  a)urt  la  af- 
firmed. 

All  the  Justices  concurring. 


ELMO  STATE  BANK  OF  ELMO  v.  HILDE- 
BRAND  et  aJ.     (Na  21063.) 

(Supreme  Court  of  Kansas.  Jan.  11, 1919.) 

Appeal  from  IMstrict  (3ourt,  Shawnee 
County. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  177  Pac  & 

PORTER,  J.  In  a  motfoo  fm'  rdnHumg. 
It  is  asserted  the  court  oittr^  oreriopked 
appellant's  contentions.  In  determining  that 
certain  hearsay  evidmce  was  Immaterial. 
The  court  overlooked  nothing  oimtended  for 
by  appellant  In  the  original  birlefiB,  and  ad* 
heres  to  the  opinion  that  Uie  letter  from  the 
receiver  of  the  Insurance  company,  although 
Incompetent  evidence,  could  not  have  preju- 
diced appellant  by  the  atatemmt  that  his 
note  had  Iwen  sold  to  the  bank.  All  the 
evidence  shows  tliat  It  was  transferred  wftli 
others  to  the  bank;  and  appellant  has  all 
along  conceded  that  it  was,  although  con- 
tending that  it  was  held  by  the  hank  as  col- 
lateral to  other  notes. 

i4>pellant  again  argues  his  claim  Chat  the 
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bitiik  abould  bare  known  Oiae  wag  some- 
thin;  wrong,  because  an  Insurance  company, 
which  ordinarily  has  funds  to  Invest,  was 
parting  with  notes  which.  It  is  seriously  con- 
tendedt  bore  In  the  oggrcsate  20  per  ceat  In- 
twest,  and  receiring  In  exchange  a  certlfl- 
cate  of  deposit  bearing  8  per  cent  interest 
While  we  had  always  supposed  that  coUec- 
tlons  of  Interest  or  pilndpal  of  notes  pledged 
as  collateral  security  are  applied  upon  the 
original  indebtedness,  Instead  of  being  used 
to  swell  the  rate  of  Intwest  on  the  principal 
debt,  it  was  not  deemed  necessary  to  combat 
ai^dlee's  argiiin«it;  and  there  was  no  sug- 
gestion in  the  opinion  tiiat  It  would  not  haye 
beoi  iffopsr  to  have  made  the  argumoit  Cor 
whatever  it  was  worth  to  the  jury-  We  ad- 
here to  Hie  opinion  that  the  instruction  on 
the  question  of  bad  teith  correctly  stated  the 
law  of  the  case,  and  that  there  were-  no 
drcumstances  In  the  evidence  wMch  woald 
have  justiBed  an  instruction  directing  spe- 
dal  attention  to  the  failure  of  the  officer  of 
the  bank  to  make  farther  Inqolrles. 

The  rehearing  la  denied. 

AH  the  Justices  concurring. 


DOOBMBOS  et  aL  v.  WABWIOK  et  aL 
(No.  21849.) 

^u^cme  Oowrt  of  Kanaas.  Jan.  11, 1919.) 

(BnUaJma  hy  the  CTonrt.) 

Hikes  and  Mxnebus  «E»78C2)-'Oxt  abtd  Oas 
Lease— FoamruBL 

Under  the  facts  pleaded  In  the  answer,  and 
under  the  terms  of  the  gas  and  oil  lease,  the 
material  parts  of  vhlcb  are  set  out  In  the  opin- 
ion, it  is  held  that  the  plaintUfB*  demurrer  to 
the  answer  was  properly  sustained,  and  that 
the  lease  was  subject  to  forfeiture  for  the  fail- 
ore  of  the  lessee  to  do  those  things  that  were 
secesaary  to  be  done  to  keep  the  Imse  in  opera- 
tion. 

Appeal  from  District  Ckinrt,  Bntler  County. 

Action  by  H  W.  Doornbos  and  Eva  Doorn- 
bos  against  D.  S.  Warwick  and  iAhen,  trus- 
tees. Judgment  fOr  plaintUZs,  and  defendante 
ai^ieal.  Affirmed. 

O.  A.  ELeo^.of  Wichita,  tor  api>eUants. 
H.  W.  Schumacher,  of  Bldorad(^  for  apl^- 
leesL 

MARSHALL,  J.  The  defendants  appeal 
from  a  judgment  sustaining  a  demurrer  to 
their  answer  to  the  plaintiffs'  petition.  The 
plaintiffs  brought  the  action  to  cancel  a  gas 
and  oil  lease  given  by  them  on  July  1, 1916, 
to  In  E.  Conklin  for  an  expressed  consldera- 
tltm  of  $1,  but  for  an  actual  consideration 
of  $800.   The  lease  was  assigned  to  the  de- 


fendants tor  a  cmuAderation  of  I960. 
validity  of  the  Judgment  sustaining  the  de- 
murrer to  the  answer  depends  oa  the  Inter- 
pretation of  tiie  lease,  which,  among  other 

things,  contains  the  following  provisions: 

"Xlukt  the  lessors  in  consideration  of  the  sum 
of  me  d<^r  ($1<00)  to  cash  in  hand,  well 
and  truly  paid  by  the  lessee,  receipt  of  which  is 
her^y  acknowledged,  do  hereby  grant,  demisei 
lease  and  let,  unto  the  lesaee,  his  successors  and 
assigns,  all  of  the  oil  and  gaa  in  and  under  the 
following  described  tract  of  land." 

"To  have  and  to  hold  the  same  for  and  dur- 
ing the  term  of  five  years  from  the  date  hereof, 
and  as  much  longer  thereafter  as  oil  or  gas 
is  found  ther^  or  said  premises  dsveU^ed  or 
operated." 

"If  the  well  is  not  conmienced  on  said  prem- 
ises within  one  year  from  the  date  hereof,  this 
lease  shall  become  null  and  void,  unless  *the 
les^  shall  -pay  or  tender  to  the  lessors  a  rental 
of  one  dollar  per  acre  for  each  additional  one 
year  such  commencement  Is  delayed  from  the 
time  above  mentioned  for  the  commencement  of 
such  w^,  until  a  well  is  commenced  on  said 
landt  su(^  payment  to  be  made  semiannually 
in  advance.  It  la  exprualy  agreed  that  the  right 
to  so  extend  and  continue  this  lease  is  fully 
paid  for  by  the  consideration  above  mentioned, 
and  that  the  said  payment  or  tender,  when 
made,  shall  fully  and  completely  extend  this 
lease  from  time  to  time  until  a  well  la  com- 
menced. The  drilling  ct  a  producing  well  va 
said  premises  shall  operate  as  a  full  liquidation 
ot  aU  rentals  due  or  payable  under  this  provi- 
ai(Hi  daring  the  remainder  of  the  term  ai  this 
lease." 

"The  completion  of  drilling  operations  which 
result  in  a  dry  bole  or  a  wdl  not  produdng 
oil  or  gas  In  paying  quantities  shsll  be  In  lieu 
of  idl  rentals  accruing  from  and  after  the  date 
of  commencemoit  ot  said  operations,  for  a  peri- 
od expiring  one  year  after  the  termination  of 
said  operations,  and  this  lease  shall  be  in  full 
force  and  effect  for  said  time  as  fuUy  as  if  said 
rentals  had  been  ludd  or  a  producing  well  com- 
pleted." 

No  well  was  drilled  on  the  leased  premises, 
and  no  payment  of  rental  was  made,  althou^ 
$80  was  offered  on  Jnly  11,  Ha  of* 

f er  was  refused  by  the  plaintiffs,  and  this  ac- 
tion was  coauDOkCMl  three  days  later. 

The  l«ise  provides  that  It  shall  become  null 
and  void  If  no  well  Is  ctnnmenced  on  the 
pr«nises  within  one  year,  nnless  tlie  lessee 
Shall  pay  or  tender  rental  ot  $1  an  acre,  one- 
half  of  whldi  must  be  paid  before  Jnly  1, 
1917.  The  defendants  aeefc  to  avoid  this  pro- 
Tlslon  of  the  lease  by  contending  that  they 
did  not  construe  the  lease  as  providing  for 
the  payment  of  rent  In  advance;  that  they 
never  intended  to  abandon  the  lease;  that 
they  offered  to  pay  the  rent  Immediately  upon 
their  learning  that  the  plaintiffs  contaided 
that  It  was  due ;  tiiat  the  lease  provided  that 
the  right  to  extend  and  continue  the  lease 
was  fully  paid  for  by  the  consideration  nam- 
ed therein ;  that  time  Is  not  of  the  essence 
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of  Oie  contract;  that  drilling  b  ^oducing 
well  on  the  premises  would  operate  as  a  fall 
liquidation  of  all  rent;  and  Uiat  drilling  a 
dry  hole  would  operate  in  lien  of  rent  ac- 
cruing from  and  after  the  date  of  comm^ice- 
ment  of  drilling  t^ratioDB.  The  oontoitlonB 
of  the  defendants  are  without  anbstantlal 
foundation.  The  ri^t  to  extend  the  lease 
depended  on  the  paymmt  of  rent,  and  was 
not  a  consequence  flowing  from  the  original 
consideration  alone.  Tta  lntentl<m  of  the 
d^endants  was  of  no.  conaeaaence.  They 
should  have  paid  rent  at  the  time  stlpDlated. 
ntelr  off^r  to  pay  r»t  came  too  late;  the 
lease  was  at  Uiat  time  null  and  void.  If  the 
defendants  desired  to  continue  the  leas^  they 
should  have  paid  rent  on  or  before  July  1, 
191T.  It  they  wished  to  avoid  paying  rent 
by  drilling  operations  which  would  result  In 
either  a  producing  well  or  a  dry  hole,  those 
operations  should  have  been  cinnmenoed  be- 
fore July  1,  1917.  In  otiier  words,  the  lease 
compelled  the  defendants  to  either  pay  rent 
or  commence  drilling  before  July  1,  1917. 
Tbey  did  neither,  and  as  a  result,  the  lease 
became  null  and  void,  and  Is  subject  to  for- 
feiture. 

The  defendants  rely  on  the  principle  that 
forfeitures  are  not  favored  by  the  law,  and 
dte  Kays  v.  Little,  103  Kan.  461,  176  Paft 
149.  No  equitable  reason  appears  for  not 
canceling  the  lease  In  the  present  action,  and 
the  circumstances  here  are  different  from 
those  In  Kays  v.  Little.  The  decision  In  that 
case  does  not  apply  under  the  focts  In  tbe 
present  one. 

The  demurrer  to  the  answer  was  pr<^rly 
sustained,  and  the  Judgmmt  Is  affirmed. 

All  the  Justices  concurring. 


STATE  ex  rel.  COUNTY  ATTORNEY  OP 
TREGO  COUNTY  v.  REA.    (No.  22192.) 

(Supreme  Court  of  Eaosaa.  Jan.  11,  IfilO.) 

(SgUutma  by  Me  OowrU) 

Qoo  Wabbanto  «=9l4— Pbo  namtaE  Juoob 
—Tit LB  TO  Office. 
Where  a  judge  of  tbe  district  court  who 
has  eqtered  tbe  service  of  the  United  States  as 
an  army  officer  in  time  of  war  does  not  redgn 
and  surrender  bis  judgeship  hot  continaes  to  ex- 
ercise, in  part,  the  funcdons  of  hia  judicial  of- 
fice, the  question  whether  his  entrance  into 
federal  service  has  the  effect  of  forfeiting  his 
right  to  tbe  judicial  office  can  only  be  deter- 
mined in  Bome  appropriate  proceeding  brought 
directly  against  him,  and  cannot  be  dctennined 
in  an  action  challenging  the  ri^t  of  another 
person  to  exercise  the  judicial  powers  of  a  judge 
pro  tempore  during  the  absence  of  the  regular 
presiding  judge,  wlien  such  Judge  pro  tempore 
was  lawfully  chosen  in  conformity  with  the 
slatutea. 


Quo  warranto  by  the  State,  on  tbe  rela- 
tlon  of  the  Ooun^  Attorney  ot  Trego  County, 
against  B.  A.  Bea  to  try  title  to  office  ot 
Judge  of  the  District  Court  jfm  tempore. 

Dismissed. 

W.  £1.  Word,  of  Sharon  Springs,  C.  B.  Our- 
roh,  of  Russdl  Springs,  and  Jno.  R.  ParsOBo, 
Herman  Long,  and  OL  M.  Holmqulst,  all  ot 
Wakeen^,  and  H.  Ij.  Pestona,  of  Hoys,  fur 
plaintiff. 

£1  A.  Bea,  of  Hoys,  tn  pra  pw. 

DAWSON,  J.  The  state  of  Kansas,  on  tb« 
relation  of  the  county  attorney  of  Trego  coun- 
ty, brings  this  action  in  quo  mu'ranto  to 
challenge  the  ri^t  of  SI  A.  Bea  to  exerdse 
the  jndldal  powers  ct  a  district  judge  pro 
tempore  in  the  district  court  of  Trego  county. 

There  is  no  dispute  as  to  the  facts.  Stmie 
correspondence  between  Judge  Roppenthal 
and  the  relator  has  been  submitted  twc  our 
Inspection.  The  court  has  had  access  to  an 
opinion  of  tbe  Attorney  General  on  the  sub- 
ject, and  Judge  Ruppenthal  has  himself  ad- 
dressed a  communication  to  tbe  court. 

It  appeara  that  Hon.  Jacob  C.  Ruppenthal, 
who  has  served  as  judge  of  the  Twoi^-Third 
judicial  district  for  a  number  of  years,  and 
whose  official  term  will  expire  on  January 
19,  1919,  volunteered  his  services  to  the 
national  govemmeut  during  the  war  with 
Germany.  On  August  9,  1918,  tbe  Adjutant 
General  of  the  United  States  Army  td«gra^- 
ed  Judge  Ruppenthal: 

"You  are  appointed  major,  judge  advocate 
general's  reserve.   Wire  acceptance." 

The  same  day  Judge  Ruppenthal  wired  the 

reE^onse; 

"I  accept  aniointment  as  majWt  judge  advo- 
cate genml's  reservei** 

In  response  to  an  Inquiry  as  to  when  he 
oould  reimrt  for  duty.  Judge  Burooithal  rfr 
plied: 

"Bussell,  Kan.,  August  9,  1918. 
"Crowder,  Judge  Advocate  (3eneral,  Washing- 
ton, D.  C:  I  can  be  governed  largely  by 
urgency  of  needs  of  the  service  but  prefer  sev- 
eral weeks  and  more,  if  you  deem  just  I  would 
be  influoioed  by  poasibility  of  arranging  of- 
ficial and  persimal  affairs  after  reporting  for 
duty.  Wrote  detellB  to  McCain,  adjutant  to- 
day. 

^  "[Signed]  Judge  Jacob  C  Roppenthal.** 

A  commission  In  the  United  States  Army 
with  the  rank  of  major  was  issued  to  Judge 
Ruppenthal  as  of  August  80,  I&IS,  and  oq 
September  19th  he  was  ordered  to  report  for 
duty.  On  September  20th  he  held  a  session 
of  court  hi  Russell  county,  and  left  the  state 
on  September  23d  en  route  for  Washington, 
D.  C,  and  arrived  there  on  September  26th 
and  entered  upon  his  duties  as  a  major  In 
the  army  under  the  direction  of  the  Judge 
Advocate  General  on  S^tember  27,  1018. 
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Judge  Biqipeiitlua  Au  Imoi  ecMitliiaoady  oc- 
culted In  govemment  service  at  the  teat 
goTwnmoit  etnOft  Out  date^  tmt  at  awft  In- 
tervals as  Ids  anuy  duties  would  permit  be 
bas  kept  In  tondi  wlOi  hto  Jodidal  wink  In 
Kansas. 

In  bis  eoaunaiifcatian  tfr  tbe  court,  JnOgb 
Rappentbal  says: 

"That  durinc  all  tbe  time  since  hii  arrival  in 
Washington,  he  haa  kept  in  touch  with  matters 
of  court  work  in  the  Twenty-Tliird  district, 
and  has  signed  various  journal  entries,  has  cor- 
responded  with  attorneys  about  cases,  has  re- 
cdved  briefs  and  investigated  and  constdered 
cuses  under  advisement  in  which  briefs  were 
not  submitted  until  in  tbe  month  of  October  and 
after  his  arrival  in  Washington ;  has  approved 
vouchers  of  the  court  stenographer  and  report- 
er, *  *  *  has  appointed  person  to  fill  vacan- 
cy in  county  office  wherein  the  judge  is  charged 
with  that  duty ;  *  *  *  has  decided  cases  and 
intends  to  decide  cases  under  advisement,  sub- 
mitted to  him  for  determinatlmi  and  which  he 
could  not  decide  white  in  Kansas  becaose  oi  de- 
lay of  coansel  in  mbmltttng  sncb  cases,  and 
bas  died  and  intends  to  file  bis  findiiMV  and 
rulings  and  condurions  therein,  In  the  ^per 
district  court; 

"13.  That  [he]  •  *  «  intends  to  do  as 
much  toward  disdltarging  the  duties  of  said 
office  of  judge  of  the  Twenty-Third  judicial  dis- 
trict to  the  end  of  his  term  January  12,  1919, 
AS  be  can  do  under  whatever  limitations  his  of- 
fice of  major,  in  the  judge  advocate's  depart- 
ment imposes  upon  him ;  and  that  when  (if  at 
any  time)  he  is  discharged  from  service  In  the 
army  before  the  end  of  said  term  as  judge,  he 
purposes,  and  always  bas  intended,  to  resume 
the  work  of  judge  and  to  go  on  with  court  mat- 
ters, and  to  clean  up  all  dockets  as  and  as 
fast  as  he  can  do  so.   ♦   •  • 

"14.  That  [he],  •  •  •  in  good  faith,  took 
tbe  case  of  State  ex  reL  Watson  v.  Cobb.  2 
Kan.  68  (as  be  imderstood  it  and  understands 
It)  as  his  folde  In  asenminf  to  continue  to  do 
some  acts  judge  after  ottering  tbe  anny,  and 
in  assuming  that  no  vacancy  thereby  occurred, 
and  in  assuming  that  a  judge  pro  tern,  was 
properly  acting  in  the  Twenty-Third  district; 
*  *  *  believed  that  the  call  of  the  nation  in 
tinie  of  war  was  superior  to  the  call  of  tibe  state 
begun  In  time  of  peace ;  tbat  tbe  bonds  of  duty 
to  tbe  state  vrere  by  war  conditioos  as  a  sort 
of  vis  major  relaxed  sufficiently  to  permit  bim 
to  enter  the  army  as  duty  to  the  na^n  requir- 
ed. • 

"le.  That  for  the  month  of  September,  1918, 
the  state  of  Kansas  paid  «  *  *  pilm]  the 
salary  of  judge  of  the  Twenty-Third  judicial 
district;  tiiat  for  the  months  of  October  and 
pjovember  the  Treasurer  of  tbe  United  States 
paid  *  *  *  [falm]  tiie  pay  and  allowancee  of 
major,  judge  advocate,  in  tbe  Army  of  the 
United  States;  •  •  •  and  tbat  he  does  not 
Intend  to  daim  or  seek  pay  from  tbe  state  of 
Kansas  for  any  period  of  time  that  he  is,  or  has 
bcm,  or  may  cwtinus  to  be  in  the  army,  nor 
to  seek  nor  claim  from  the  United  States,  pay 
for  time  for  which  the  state  of  Kansas  has  paid, 
or  may  pay,  for  his  services.   •   •  • 

**17.  •  •  •  fHe]  has  had  no  thought  nor 
purpose  at  any  time,  of  giving  up  his  residence 
in  Kansas,  or  in  BuneU  ceitn^r  ia  tbe  Twenty- 
inP.-34 


TUrd  district,  •  •  •  has  not  taken  nor  ac* 
cepted  nor  tbouc^t  of  taking  or  accepting  any 
dvil  office  or  place  under  tbe  government  4Mt 
tbe  United  States  or  otherwise,  but  only  milt- 
tary  office  or  service  in  the  army." 

The  answer  of  tbe  defmdant,  B.  A.  Rea, 
whose  right  to  serve  as  judge  pro  tempore  In 
the  Trego  county  district  court  is  diallenged 
in  this  action,  redtes: 

"On  the  23d  day  <a  September,  1918,  the 
same  being  a  day  of  the  regular  September, 
1918,  term  of  die  district  court  of  Tnio  coun- 
ty, Kansas,  the  Honorable  J.  0.  Buppenthal 
not  being  present  at  said  time,  at  an  election 
had  by  the  members  of  the  bar  of  Trego  coun- 
ty present,  said  election  being  under  the  direc* 
tion  and  snpervid«i  of  W.  J.  Williams,  clerk 
of  Uie  district  court  of  Trego  county,  Kansas, 
this  answering  defendant  was  by  the  said  mem- 
bers of  said  bar  present  at  said  time,  by  their 
ballot  elected  as  judge  pro  tern,  of  the  distriot 
court  of  Trego  county,  Kansas,  for  the  remaind- 
er of  the  September,  1918,  term  thereof." 

The  foregoing  facts  clearly  disclose  tbat 
on  September  28,  1918,  Judge  Ruppeutbul 
had  not  formally  mtered  the  army  eervlce  of 
the  federal  government  and  was  still  the  law- 
ful district  Judge  of  the  Twenty-Third  ju- 
dicial district,  and,  being  absent  from  a 
lawful  session  of  the  district  court  of  Trego 
county  on  that  date.  It  was  pr<^>er  that  a 
judge  pro  tempore  should  be  chosen  to  serve 
In  his  stead.  State  CouBtltution,  art  3,  S  20; 
Gen.  Stat  1915,  k  2961  et  seg. ;  Chandler  v. 
Chandler,  92  Kan.  355,  808, 140  Pac.  858.  I* 
B.  A,  1916B,  830. 

It  will  also  be  noted  that  whether  the  en- 
trance of  Judge  Buppenthal  Into  federal 
.service  as  a  major  In  the  United  States  Army 
disqualified  him  for  the  office  of  district 
Judge,  or  whether  it  gives  a  cause  of  action 
to  vacate  his  office.  It  has  not  caused  an  ab- 
solute and  complete  cessation  of  the  exerdse 
of  his  Judldal  powers;  be  still  performs,  in 
part  at  least,  the  functions  of  a  district  judge. 
He  bas  not  resigned,  and  the  Governor  has 
not  appointed  his  successor,  and  bis  right  to 
the  office  bas  not  been  questioned  by  the  state 
of  Kansaa  The  Attorney  General's  attention 
to  the  matter  was  Invoked  the  present  re- 
lator and  he  gave  his  official  opinion  upon  the 
question  In  part,  as  f<rilows: 

"September  28.  1918. 
"Mr.  John  Parsons,  County  Attorney,  Wa 
Keeney,  Kansas— Dear  Sir:  Tour  letter  of 
September  20th  received  and  you  will  pardon 
delay  in  answering.  In  this  letter  you  say  that 
J.  O.  Buppenthal.  judge  of  the  district  court, 
bas  been  anointed  a  judge  advocate  of  the 
United  States  Army  and  that  be  leaves  on  the 
20tb  to  assume  the  duties  of  tbat  office;  that 
it  has  been  suggested  by  him  tbat  tbe  members 
of  the  bar  meet  at  Wa  Keeney  Monday  at  9 
a.  m.  and  select  a  judge  pro  tem.  to  serve  for 
him  during  his  absence,  or  during  the  term. 
You  say  counsel  for  the  defendant  hi  the  crimi- 
nal cases  will  take  the  position  tbat  tbe  office 
of  jndge  of  tbe  dtstriet  court  will  at  tbat  time 
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be  Taeant  I17  x«uon  ot  netlm  IBS*  of  Uie 
Q«nenl  Statute*  of  1915,  and  ycra  want  to 
kaow  whether  the  acceptance  by  Judge  Ruppen- 
thal  of  the  federal  appointment  vacate*  his 
office  under  said  section  182.   •   *  * 

"I  cannot  agree  with  the  majority  o£  the  bar 
in  the  conclusion  which  they  reach,  that  the  ac- 
oeptuce  of  this  federal  appointmoit  by  Judge 
Ruppenthal  vacates  bis  office. 

"i%e  qneatfon  has  already  been  passed  upon 
by  the  eupreme  Court  of  this  state  in  the  case 
of  State  ex  r«1.  t.  Cobb,  2  Kan.  32.   *   •  * 

"From  this  opinion  you  will  see  that  our  Su- 
preme Court  has  cleariy  decided  that  the  effect 
tt  the  provision  quoted  in  section  182,  of  the 
statutes.  Is  to  prohibit  the  acceptance  by  a  Jud(e 
of  another  position  and  not  to  vacate  tba  offlea 
held  bf  the  judce. 

"Ton  will  also  note  that  the  Svpreme  Conrt 
■aya: 

-  "  If  we  of  tlie  jodges  of  the  atate  aee^ts  an 
office  under  tb»  United  States  and  tiiat  jovei'u- 
ment  permits  him  to  perform  its  dntiea  and 

receive  its  emoluments,  It  is  a  matter  over 
which  the  tribunals  of  the  state  have  no  control ; 
but  when  the  legal  question  is  properly  pre- 
eented,  It  becomes  their  duty  to  declare  the  law, 
and  that  law  la  not  changed  by  the  want  of 
power  to  follow  its  violation  into  another  juris* 
dlcticua.  It  still  remains  the  fundamental  law 
of  this  state,  governing  its  courts  and  furnish- 
ing the  rule  for  its  guidance.' 

"Tim  court  further  says: 

"  'Violation  of  law  by  an  officer  or  misconduct 
in  office  do  not  of  themselves  work  a  vacation 
of  office  though  they  may  be  causes  for  removaL 
Tahing  fees  Is  prohibited  to  judges;  yet  the 
taking  of  a  fee  by  a  judge  would  not  vacate  his 
oiBce,  though  It  would  be  a  good  ground  for  his 
removal.  We  think,  therefore,  that  it  Is.  mani- 
fest that  this  constitutional  provision  does  not 
provide  for  a  vacancy  or  in  any  way  prescribe 
a  rule  for  tlie  ascertainment  of  one.' 

**11iia  being  the  case,  the  acceptance  by  Judge 
Roppenthal  ot  a  federal  appointment  does  not 
vacate  llie  office  ctf  judge.  If  he  bad  accepted 
a  atete  anpointmeut,  audi  acceptance  would  not 
have  vacated  hb  office,  but  he  would  have  been 
hdd  by  the  courts  of  this  atate  to  have  been 
ineligible  to  hold  the  other  ofl^  I  think  from 
tbc' reading  of  this  opinion  you  will  see  that  the 
position  taken  by  the  majority  of  the  bar  was 
clearly  wrong  and  that  until  some  action  is  tak- 
en to  declare  the  office  forfeited  by  Judge  Rup- 
penthal Uiat  Judge  Ruppenthal  Is  still  the  of- 
ficer. 

"Now,  the  Constitution  has  ^wvibed  the 
ways  by  which  a  jodge  can  be  removed^t?  im- 
peachment w  by  a  two-thirds  vote  of  each 
House.  I  do  not  believe  that  the  Supreme 
Court  has  jurisdiction  to  remove  Judge  Rop- 
penthal and  no  action  can  possibly  lie  to  de- 
clare the  office  vacant,  and  I  do  not  think  it 
should  lie.  I  think  the  bar  should  go  ahead  and 
elect  its  judge  pro  tern,  and  conduct  the  affairs 
of  the  court.  The  Legislature,  if  the  matter  la 
presented  to  it,  can  act  upon  and  determine 
whether  the  acceptance  of  this  fMeral  positicn 
Justifies  the  Legislature  in  removing  Judge  Rup- 
I>cnthal. 

"Very  truly  yours,  S.  M.  Brewster, 

"Attorney  Oeneral.** 


The  xUbt  ot  Judc*  Bananttial  to  bold  the 
regolBT  jodgeahip  cannot  l»  duUmged  ezc^t 
1^  ui  appnvclato  actton  or  proceeding  la- 
stltnted  for  that  qpedflc  poipoee.  That  can- 
not be  done  In  ttil*  ^oeeedlng  againet  B.  A. 
Rea,  th^  lodge  pro  tonpore;  and  the  court 
deema  It  neither  appfopvlate  nor  iriae  to  ^ve 
its  dlctnm  on  the  avMtlon  wtaeOier  the  eariy 
case  of  State  ex  reL  v.  Cobb,  2  Kan.  09,  shoold 
control,  or  whethw  Qie  qneatlMiB  therein  om- 
sldered  shonld  be  examined  anew.  If  Jodge 
Ruppenthal  haa  forfeited  bis  right  to  the 
jodgedi^  by  his  induction  Into  the  army,  he 
oertalnly  haa  not  auttendered  hia  Judge^il^ 
WheUur  a  vacancy  ought  to  be  judicially  de- 
dared,  it  cannot  be  declared  exc^  In  aome 
proceeding  directed  ^Inst  Snigt  Bi^pMi- 
thal.  Whether  the  Attorney  Oeneral  may 
Mng  such  jiroceedlng,  or  ttie  county  att»- 
ney  with  the  Attorney  Oenerai'e  am^roral 
(Oen.  Stat  1915,  S  TSlfQ,  or  whether  the  Leg- 
islature alone  has  control  of  the  matter,  can- 
not be  decided  In  this  action. 

It  fellows  that  Judgment  of  oustw  against 
the  Judge  pro  tempon  must  be  doiad  and 
this  action  is  dlnnlased. 

All  the  Jostioes  concorring. 


PERKINS  V.  BBRRT  et  aL  (No.  21663.) 
(Supreme  Court  of  EansaB.  Jan.  11.  1919.) 

(Syttalua  &y  ihe  Court,} 

1.  Taxatioh  <3s»800C1>— Dibuisbai.  or  Oaoss- 

CoMPLaiNT— PATlcniT  OF  TaXKB. 

In  a  suit  to  quiet  title,  instituted  by  the 
holder  of  a  defective  tax  deed  which  is  leas 
than  five  years  old,  it  is  not  error,  as  against 
the  plaintilf,  to  dismiss  defendant's  cross-acti<m 
to  quiet  her  title  ^en  ahe  had  not  paid  nor 
offered  to  pay  the  deHnqnent  taxas  irtddi  were 
the  basis  of  the  defective  tax  deed. 

2.  Xmpbovshehts  <=>4(6)— Taxation  «=>81S 
— AonoN  TO  Quzn  Tnu-HBcncBuaancEnT 
roB  iKPBOvuaEinii. 

Reimbursement  of  an  oceepylng  claimant 
for  Improvements  is  not  dna  until  a  Jo^pnent 
dispossessing  bim  is  entered,  nor  is  it  error  to 
refuse  to  adjudicate  this  matter  in  a  suit  to 
quiet  title.  Corbin  t.  Toong,  24  Kan.  199. 201, 
202. 

8.  Taxatioh  ^788(1>— Tax  Deed— Pbesukp- 
Tion8~I]«ncrc8. 
Until  a  tax  deed  Is  five  yaara  old  it  is  not 
entitled  to  the  aid  of  Judicial  presnraptiona  and 
inferences  to  remedy  its  defects,  when  to  In- 
dulge them  woidd  aid  in  forfeiting  the  rights  <^ 
the  landowner. 

4.  Taxation  ♦a»880— Dkibotivk  Tax  Dnto— 

RBIlfBtrBSEUSNT  TOB  TaXSS  AND  TOS  IR- 
VXBTICERT, 

The  rights  ot  the  bidder  of  a  defective  tax 
deed  which  is  less  than  five  years  old  sre  the 
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■tattttorr  aanirance  that  he  will  b«  reiubdned 
for  tft«  oiDoiiiit  wbkh  he  hu  paid  for  tazca,  to* 
gether  with  12  per  cant,  par  ansam  ob  hia  in> 
Tcatmcat,  If  ha  ft  deprhrad  «f  tiM  pn^aztr  eov- 
ar«d  by  hia  dafaettva  tax  dead. 

Appeal  from  District  Oonrt,  COierokee 
Ooonty.  ^ 

Action  by  F.  M.  Perklna  against  May  A. 
Berry  and  others,  with  croas-action  by  d»- 
fendaDt  Berry.  Judgm^it  for  defendant 
Berry  for  costs  and  cross-action  dlnnisaedt 
and  plalntifr  aweola.  Affirmed. 

R.  E.  BoBenst^,  ct  Baxter  Springs,  tm 
appellant. 

r.  W.  Boss  and  O.  B.  O^ldmore,  botb  of 
Ct^nmbae^  for  appellees. 

DAWSON,  3.  The  plaintiff  hdd  a  tax 
deed  to  certain  town  lots.  Defendant  held 
the  fee  tltl&  PlalntUTs  tax  deed  was  less 
tluin  five  years  old.  He  brooght  suit  to  qnlet 
titl&  Defendant  pleaded  certain  infirmities 
In  the  tax  deed.  Plaintiff  r^ed,  and  ask- 
ed that  if  his  tax  deed  was  defective  he 
should  be  relmbnrsed  as  an  occupying  claim- 
ant for  ImproTementg  made  on  the  property 
and  given  a  lien  on  the  property  ther^or, 
and  also  for  the  taxes  paid  by  him. 

The  trial  court  took  Judicial  notice  that 
the  provisions  of  chapter  162  of  the  Levra  of 
1891  (Gen.  Stat.  191C,  S  11431  et  sea.),  provid- 
ing that  all  lands  and  lots  sold  for  taxes 
should  be  bid  off  by  ttie  county  treasurer  In 
the  name  of  the  county,  had  been  adopted  In 
Cherokee  county  where  the  town  lo^l  were 
aitnated,  and  found — 

•^at  said  tax  deed  •  •  •  does  not  show 
for  whom  the  said  real  estate  was  bid  off,  and 
*  •  *  that  aaid  tax  deed  is  suU  and  told." 

Judgment  for  costs  was  awarded  to  the 
def «adant,  and  her  cross-acti(m  to  qnlet  her 
title  was  dtsmlsaed  without  prejadlce— - 

"For  the  reason  that  there  Is  no  showing  or 
eootentlon  that  the  taxes  for  wbldi  said  prop- 
erty was  attempted  to  be  sold,  and  taxe^  sub- 
■eqinent  thereto,  were  ever  paid  or  tendered  by 
said  defendant,  and  the  questions  therefore  In- 
volved in  aaid  crosa^etitton  are  not  adjudiated 
herein." 

t1, 1}  Plaintiff  anwals.  His  first  amtm- 
tlon  is  ttiat  Uie  trial  court  erred  In  snstaln- 
Ing  defendants  demurrer  to  plaintiff's  re- 
ply. In  sanxxrt  of  thla,  he  argoes  that,  as 
defendant  had  filed  a  cross-petition  acting 
for  afllnnatlTe  rdl^  he  was  entitled  to  have 


all  matters  relating  to  these  town  lots  and 
the  Interests  of  titie  parties  tiier^  settled  in 
one  lawstdt. 

It  is  wise  and  proper  to  adjudicate  in  one 
lawsuit  all  matters  provocative  of  contro- 
versy between  the  bolder  of  a  tax  title  and 
the  holder  of  the  fee,  but  sometimeB  that 
cannot  be  done.  Pohaps  It  was  Impractical 
to  so  do  in  this  lawsuit.  Plaintiff  bad  a  void 
tax  deed,  and  consequently  could  not  have 
his  title  quieted.  Defendant  had  not  paid 
or  offered  to  pay  plaintiff's  lien  for  taxes; 
perhaps  she  did  not  have  the  money  to  do  so. 
Plaintiff's  suit  did  not  operate  to  shorten  her 
atatntory  rights  of  redemption  of  the  prop- 
erty. But,  since  she  was  not  prepared  to 
pay,  she  could  not  recover  affirmative  re- 
lief, except  a  Judgment  that  plaintiff's  tax 
deed  was  a  nullity,  and  this  was  the  vital 
matter  put  In  issue  in  plalntllTs  suit.  If 
plaintiff  Is  in  possession  as  an  occupying 
claimant  (Gen.  Stat  1915,  |  7530),  or  If  he 
Is  In  possession  under  his  tax  deed  (Goi. 
Stat,  191S,  §  11467),  he  cannot  be  dispossessed 
without  relmbnrsemmt  (Gbrbln  t.  Toong, 
24  Kan.  199,  2(0.  202). 

[S,  4]  It  is  also  contended  that  plaintiff's 
deed  bad  no  such  prima  fade  Infirmity  as  to 
render  it  void.  He  contends  that  the  infer- 
ence should  be  indulged  that  the  lots  were 
bid  off  In  the  name  of  Cherokee  county,  since 
the  deed  recited  that  they  were  bid  off  by 
the  county  treasurer.  But  it  most  be  borne 
in  mtnd  that  until  a  tax  deed  Is  fire  years 
eld  It  Is  not  entitled  to  the  aid  of  presump- 
tions and  inferences,  so  frequently  Invoked 
by  the  courts  to  effectuate  Justice,  to  accom- 
plish equitable  results.  Grlnstead  v.  Cooper, 
77  Kan.  778,  95  Pac  401.  UntU  a  tax  deed 
is  five  yfian  old.  equity  leans  the  other  way : 
It  Indlnes  to  favor  the  lawful  owner  of  the 
proper^,  and  aU  righteous  Judicial  teqden- 
cies,  uaconstrained  by  positive  statutes,  are 
against  foileltareB.  Moreover,  this  la  no 
injustloe  to  peratms  in  plalntifTs  situation, 
nie  Legislature  haa  provided  a  most  liberal 
compensation  for  temporaiy  investors  in  tax 
tltle»— 12  per  cent,  per  annum  on  their  in- 
vestments. Gen.  Stat  191S,  |  U4S7.  Doubt- 
leas  a  sound  puUlc  policy  lies  at  the  founda- 
tion oC  thla  bandsosne  allowance  to  tax  title 
pnrdiaa^v,  since  it  stlmnlates  promptness 
In  the  payment  of  taxes;  but  the  legislature 
grants  no  such  llbmllty  <m  any  other  mone' 
tary  adTancements. 

The  leccnrd  disdoaes  no  error,  and  the  Judg- 
ment Is  affirmed. 

All  the  Justices  concurring. 
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OTITOAn/r  ABTBRTISINa  GO.  T.  ERAUa 

(No.  21798.) 

(Saprems  Court  of  Eonsaji.    Tan.  11,  1919.) 

(StfUahua  by  the  Court) 

1.  Saub  ^»2S(!9— Comuor  or  Ptoohahe— 
Withdraw  Ai* 

A  written  order  for  goods,  signed  hj  the 
parchaser  and  hj  the  agest  of  the  eeller,  bQt 
which  does  not  btod  the  seller  to  furnish  the 
goods  until  the  order  haa  been  accepted  by  him, 
does  not  constitDte  a  contratit  for  the  pa^hase 
of  the  goods,  if  the  order  im  withdrawn  before 
it  la  accepted. 

2.  Sales  «=>23(2>— Withdrawal  or  Obdkb— 
REsdSsiON. 

The  roles  of  law  governing  the  resdaslbn 
of  contracts  do  not  apply  where  an  order  for 
the  parchas  of  gooda  is  witiidrawn  before  it 
la  accepted. 

3.  Apfkal  and  Bbbob  ^»1068(1)— Habklbss 
Ebbor— Ihapplzoabli  iNnnucnoHB. 

An  inapplicable  inatructiott  will  not  neces- 
sarily caase  the  reversal  of  a  judgment,  if  the 
verdict  ahows  that  the  focts  found  by  the  jury 
render  the  instruction  wholly  Immaterial. 

Appeal  from  District  Court,  Trego  County. 

Action  by  tlie  Ootcanlt  Advertising  Com- 
pany against  D.  B.  Kraus,  doing  boslness  as 
the  Wa  Keoiey  Hardware  Company.  Judg- 
ment tot  defendant  and  plalntllE  appeals. 
Affirmed. 

S.  M.  Hntzelt  of  Wa  Eeeney,  for  app^nt 
Herman  Loiu^  ct  Wa  Keen^,  for  ai^dlee^ 

MARSH AIX,  J.  Tbe  plalntllf  appeals 
from  a  Judgment  In  favor  of  the  defendant  In 
an  action  brought  to  recover  the  price  agreed 
to  be  paid  by  the  defendant  for  the  exclusive 
right  to  use,  In  Wa  Keeney,  an  advertising 
scheme  fnmlshed  by  the  plaintiff  and  de- 
scribed by  it  as  the  "Jocko  Ad"  service.  0*6 
answer  dented  the  allegations  of  the  petition, 
and  alleged  that  the  offer  to  purchase  the 
scheme  bad  been  withdrawn  before  It  was 
accepted  by  the  plaintiff.  D,  B.  Kraus  Is  the 
defendant  He  did  business  xmder  the  trade- 
name of  "The  Wb  Keeney  Hardware  Com- 
pany." 

[1]  1.  The  principal  proposition  argned  re- 
volves around  the  question,  Was  there  a  con- 
tract? OThe  material  parts  of  what  the  plain- 
tiff contradfl  was  the  cmtract,  whldi  was  in 
writing,  were  as  follows: 

"To  the  Oateatdt  Advertising  Co..  006  S.  Desr- 
bom  St,  ChicagA,  111.: 

"Order  No.  70.  Date  4/21A»lB. 

"Ship  ua,  at  oar  expense,  as  per  samples 
shown,  your  Jocko  Ad  service  to  cover  a  period 
of  one  year  beginning  May  8th,  1910.  This 
service  to  consist  of:  *  *  * 

"We  (or  I)  agree  to  pay  yon  net  cash  month- 1 


It,  at  tbe  rate  of  92J0  per  wed,  for  om  year, 
we  (or  I)  to  hare  •xehtdve  to  nae  tito 
above  Jocko  Ad  serflcs  ia  wir  dty  0Bly>  and 
to  hold  type  and  cats  snbiect  to  year  osdar 
when  this  contract  •zpirea.  *   *  * 

"This  contract  cannot  be  cancded.  Ship  aU 
at  <me  time  if  poasible." 

The  writing  was  tlgned  by  tbe  defendant 
as  "Wa  Keeney  Hdw.  Oo«"  and  hy  "S.  H. 
Block.  Salesman." 

The  plaintiff  argiKs  that  It  constituted  a 
complete  contract  when  it  was  signed  by  the 
defendant,  and  that  no  further  acceptance  on 
the  part  of  the  plaintiff  was  reQnlred.  The 
writing  did  not  contain  any  promise  of  any 
kind  on  the  part  of  the  plaintiff,  who  did  not 
treat  the  contract  as  complete  until  after  It 
had  been  received  by  the  plaintiff  at  Its  Chi- 
cago office,  and  until  a  letter,  dated  April  26, 
1916,  had  been  written  to  tbe  defendant,  In 
wbidi  the  plaintiff  said: 

*^e  acknowledge  with  thanks  receipt  of  your 
contract  for  oar  Jocko  advertising  service,  cov- 
ering a  period  of  one  year,  at  the  rate  of  $2.10 
per  week,  amounting  to  $109.20  which  we  have 
accepted  and  of  which  proippt  shipment  will 
be  made." 

The  wrltlnc  dated  April  21. 1016,  and  tfae 
letter  dated  April  2S,  1916^  constituted  the 
contract,  if  ttieie  waa  <me.  The  eridace  of 
the  deftodant  t^ed  to  show  that  on  April 
21, 1910,  tbe  day  the  order  was  dgned  by  him, 
he  wrote  the  plaintiff  as  fOUovs: 

Ton  are  herewith  notified  not  to  sh^  tbe 
order  that  we  gave  to  your  salesman  for  your 
advertlsijig  scheme,  B  you  do  yon  will  do  so 
at  your  own  risk.** 

The  defoidant's  evidence  also  tended  to 
show  that  the  letter  was  deposited  In  the 
United  States  mall  <m  the  same  day.  It  1> 
contended  that  there  was  no  evld»ice  to  alunr 
that  the  letter  was  received  1^  the  plaintifl. 
The  letter  should  have  reached  Chicago  on 
April  23d,  two  days  befOTe  tbe  plaintiff  accept- 
ed tbe  defendant's  offer.  The  pre8umptl<m  of 
law  Is  that  tbe  plaintiff  received  tbe  letter 
In  dne  coarse  of  malL  Vancil  t.  Bagler,  2T 
Kan.  407;  note  In  49  L.  B.  A.  (N.  8.)  458;  16 
Cyc.  1065. 

There  was  suffldent  evidence  to  warrant 
the  Jury  In  ooncludlng  that  the  defendant 
withdrew  his  offer  before  tbe  idalatlff  accept- 
ed it.  If  ttutt  was  dme,  there  was  no  cod- 
tract  Thrasher  Go.  t.  Lesneur,  75  Kan.  150, 
86  Pac.  541. 

[Z]  2.  Another  propoaltiiMt  argued  by  the 
plaintiff  is  that  the  defendant  could  not  re- 
scind the  contract  wlthoiit  returning,  or 
offering  to  return,  what  he  tiad  received.  The 
difficulty  with  this  argument  is  that.  If  tbe 
defendants  letter  was  recrtved  by  the  plain- 
tiff before  it  accepted  the  defendant's  offer, 
there  waa  no  contract  Tbe  defendant  bad  & 
perfect  right  to  withdraw  his  offer  before  it 
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was  aco^ited  by  ttie  plaintiff,  and  the  plain- 
tiff would  tbMi  bare  bo  right  of  reooTery 
against  the  deteidant  The  letter  was  not  a 
rescUndon  of  a  contract  that  had  been  entered 
into.  It  was  the  withdrawal  of  an  offer  tibat 
had  not  been  accepted. 

[S]  3.  The  plaintiff  complains  of  the  third 
Ins  traction  given  by  the  court.  That  instruc- 
tion was  as  follows : 

'^f  you  find  that  the  defendant  wrote  to  can- 
ed this  order,  and  that  such  canceUation  reach- 
ed the  plaintiff  after  it  had  accepted  defend- 
aoffl  original  order,  then  you  ihould  find  for 
the  plaintiff  for  the  difference  between  f  lOOuiO; 
set  in  the  order,  and  the  reasonable  value  of 
the  serrice  whldi  the  plaintiff  agreed  to  per- 
form, so  far  as  the  same  bad  been  performed 
when  it  received  the  letter  of  cancellatloD,  If  it 
did  receive  audi  lettn',  or  nominal  damages,  if 
there  be  no  proof  of  nasonable  valne." 

The  InstructlDn  was  Inaivllcable  to  the 
pleadings  and  evidence.  The  plaintiff,  If  It 
bad  fully  performed  Its  part  of  the  contract, 
bad  the  right  to  stand  thereon  and  to  seek 
to  recover  thercnnder.  The  defendant  conld 
not  then  compel  the  plaintiff  to  resort  to  an 
action  for  damages  tar  violation  of  the  con- 
tract. If  the  jury  found  the  facts  as  set  out 
In  that  instruction,  a  verdict  should  have 
been  returned  for  the  plaintiff.  The  verdict 
was  for  the  d^endant.  That  verdict  was 
wananted  under  either  one  of  two  situations: 
<hi^  that  there  was  no  amtract,  because  the 
offer  to  pnrcbase  had  been  withdrawn  before 
It  vras  accq>ted;  the  other,  that  the  plaintiff 
did  not  comply  with  Its  contract  The  latter 
finding  would  have  been  within  the  issues  un- 
der the  general  denial  of  the  allegations  of 
the  petition.  Both  questions  were  submitted 
by  the  InstructloDs.  From  the  verdict,  the 
court  ctmclodes  that  the  Jury  must  have  fol- 
lowed one  or  the  other  of  these  theories.  In 
either  situation  the  Instractlon  complained 
of  became  immaterial,  ~and  was  not  preju- 
dicial. 

The  Judgment  Is  affirmed. 
All  the  Joatlces  ooncnrrlng. 


GARTER  V.  DUNHAM  et  aL  (No.  21807.) 
(Supreme  Court  of  Kansas.   Jan.  11,  1919.) 

(SvUalbu*  bp  «fte  Court.) 

1.  AnOBiraT  AXD  Gejbivt  ^182(1)— Attob- 
mT*s  LiGN  Against  Aoveese  Pasties  — 
-Mattee." 

Section  484  of  the  General  Statatcs  of  1915i 
anmding  section  8  of  cba-pter  11  of  the  Oen- 
eral  Statutes  of  1868,  authorizes  an  attorney's 
Umn  on  money  due  the  attotnej'a  client  and  in 
the  hands  of  the  adverse  party,  in  any  "matter" 
in  wUdi  the  attomi^  was  employeid,  as  well 
aM  In  any  action  or  proceeding ;  the  word  "mat- 


ter^ in  this  eonasction  meaning  business  or  af- 
fair. 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  Birst  and  Second  Series,  Matter.] 

2.  Anoamr  and  Gxjent  «s>180  —  Attob- 
nkt's  Lrsif— Sufficmnot  of  Notice. 
Notice  of  an  attorney's  lien,  duly  served,  is 
adequate  for  the  purpose.  If  it  give  information 
sufficiently  definite  and  certain  to  suable  die 
party  served  to  protect  himself  in  dealing  with 
the  attorney's  client 

S.  Attobnkt  and  Glient  <ts:»180  —  Atiob- 
nsT's  Lun— SumonNCT  of  Notice. 
A  notice  of  attorney's  lien  considered,  and 
held  ko  be  anOdsnt 

4.  Attobnet  and  Client  ^150,  189, 190(4) 
— Attobnei'b  Ijen  —  Abatement  —  Ricot- 

KBT  on  QuAHTUU  MBBtTTT— AMOUNT. 

In  an  action  for  damages  for  personal  in- 
jory,  the  attorney  for  the  plaintiff  served  no- 
tice on  the  defendant  of  an  attorney's  lien. 
Afterwards  the  plaintiff  dismissed  the  action, 
without  the  ^tomey*a  knowledge  or  consent, 
and  without  cause  for  discharge  on  his  part, 
and,  through  another  attorney,  commenced  a 
second  suit  on  the  same  cause  of  action,  ^s 
suit  was  settled  by  the  plaintiff  for  a  sum  of 
money  whidi  she  received  pursuant  to  the  terms 
of  a  written  contract  of  settlement  with  the  de- 
fendant. The  attorn^  claiming  a  lien  had  a 
contract  with  the  plaintiff  for  a  percentage  of 
the  amount  recovered,  by  salt  or  hy  compromise, 
as  his  compensation.  Be!4,  the  dismissal  of 
the  first  suit  did  not  abate  the  Uen;  the  attor- 
ney's contract  fixed  the  amount  ot  his  compen- 
sation, and  he  was  not  relegated  to  recovery  on 
quantum  meruit;  and  the  contract  of  settle- 
ment establidied,  prima  facie,  the  amount  of 
money  doe  tiia  plaintiff  from  die  defendant. 

Appeal  from  District  Ooort,  Wyandotte 

County. 

Action  to  enforce  an  attom^a  lien  by  L.  O. 
Carter  against  S.  J.  Dunham  and  Ford  F. 
Harvey,  as  receivers,  etc.  Jnd^ent  for 
plaintiff,  and  Uie  Kansas  City  Railways  C<nu- 
pany,  substituted  defendant,  appeals.  Af- 
firmed. 

R.  J.  Hlgglns  and  Miner  ft  Miller,  all  of 
Kansas  Olty,  for  appellant, 

L.  O.  Oarter  and  David  F.  ORrson,  both  of 
Kansas  01^,  tor  qipell«& 

BtTROH,  J.  O^e  action  was  one  to  mforce 
an  attorney's  lien.  The  plalntUT  recovered, 
and  the  Ksnsas  CHty  Railways  Gtmipany,  a 
sul>stltuted  defendant,  atH>eal8. 

On  July  6,  1914,  the  plaintiff  was  onploy- 
ed  by  Mary  Iti.  McPherson  to  collect  damages 
for  personal  Injuries  vrblch  she  sustained  In 
an  accident  an  the  Metrop(dltan  Street  Ball- 
way,  operated  by  the  receivers  waA  «nbj»- 
quoitly  inirdiBBed  by  the  appellant.  Hba 
plalntUTs  (xnnpensatlon  was  fixed  at  a  pei^ 
centage  of  th«  amount  recovered,  either  by 
suit  or  by  comproini8&   On  July  7th  tite 
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plaintiff  commenced  an  action  In  the  district 
court  of  Wyandotte  county  to  eccompllsb 
the  purpose  of  lits  employment,  and  on  July 
8th  served  notice  of  an  attorney's  lien,  which 
reads  as  follows: 

"In  the  District  Court  of  Wyandotte  Countyt 
Kansas,  ^Diird  Dividon. 

"Mary  B.  Mc^eraon.  Plaintiff,       Ford  T. 
Harrey  et  a).,  Defendants. 
Na  2316-A. 

*Wotiee  of  Attorney's  lioi. 

*To  the  defttidants  and  their  attorneys  of 
ord: 

"Tou  and  eadi  of  yon  will  her^  take  notice 
that  the  nndendffned,  V.  O.  Garter,  as  attor- 
ney at  law,  has  and  claims  a  lien  for  a  general 
balance  of  compenBation  as  such  attorney  at 
law  for  professional  services  rendered  by  him 
for  the  aboTe-named  plaintiff,  Mary  B.  McPher- 
son,  upon  all  moneys  or  property  now  in  yonr 
hands  belonging  to  the  said  Mary  B.  McPher- 
Bon,  plaintiff,  and  upon  all  moneys  or  property 
due  or  that  may  be  adjudged  due  said  plaintiff. 
In  the  above-entitled  cause  after  due  proceed- 
ings therein,  or  that  whldi  you  may  offer  to  pay 
plaintiff  in  settlement  or  compromise  of  the 
above-entitled  suit. 

"The  amount  which  the  undersigned  claims 
aa  a  general  balance  of  compensation,  and  for 
which  be  claims  a  lien  as  aforesaid,  is  two 
thousand  five  hundred  ($2,000.00)  dollars. 

"li.  O.  Carter,  Attorney  for  Plalutiff.** 

Afterwards  the  plaintiff  interviewed  his 
client.  Interviewed  witnesses,  consulted  phy- 
aidana,  caused  X-ray  pictures  of  his  client's 
Injuries  to  be  taken  for  use  as  evidence,  and 
in  other  respects  po^nned  prafeesional 
services  in  connection  with  the  case.  On 
January  7,  1910,  the  plaintiff's  client  dis- 
missed her  action,  without  the  plaintiff's 
knowledge  or  consent  In  September.  1914, 
the  dlent,  through  another  attorney,  brought 
suit  against  the  same  defendants,  on  the 
same  cause  of  action,  In  the  circuit  court  of 
Jackson  county.  Mo.  In  March,  1915,  the 
plaintiff  served  another  notice  of  Hen  on  the 
attorney  for  the  defendants  In  the  Missouri 
action.  In  April,  1915,  the  client  settled  her 
case  for  a  sum  of  money  satisfactory  to  her- 
self, which  she  received.  The  plaintiff  sued 
for  his  percentage  of  the  amount 

Tlie  defendant  says  the  dismissal  by  the 
plaintiff's  client  of  the  suit  brought  by  the 
plaintiff  terminated  the  action  and  the  mat- 
ter with  which  the  plaintiff  was  connect- 
ed, and  abated  bis  Uen.  If  this  were  true, 
the  statute  would  be  reduced  to  waste  white 
paper. 

[1]  Under  the  statute  of  1868.  an  attor- 
ney's lien  was  confined  to  money  and  papers 
of  the  client  In  the  attorney's  hands,  and  to 
money  due  his  client  in  the  hands  of  the  ad- 
verse party  in  any  action  of  proceeding.  The 
statute  did  not  specify  the  kind  of  notice 
necessary  to  perfect  a  lien,  or  the  manner  of 
serving  notice.  Gen.  St  1868,  c.  11,  |  a  In 
191S  the  statute  was  am«ided.  Ttte  kind  of 


notice  and  the  manner  of  serving  it  were 
specified,  and  the  word  "matter"  was  Insert- 
ed, so  that  an  attorney  may  now  have  a  lien 
from  the  time  of  giving  notice,  on  money  doe 
his  client  and  in  the  hands  of  the  adverse 
party,  "In  any  matter,  action  or  proceeding 
In  which  the  attorney  was  «nployed."  Gen. 
St.  1915,  I  484.  The  word  "matter"  means, 
in  this  connection,  budness,  or  affair,  and  the 
purpose  was  to  ^large  the  Hen  to  secure 
attorn^  fees  without  r^rd  to  whether  or 
not  action  or  proceeding  were  owimcnced. 

In  this  instance,  the  matter  which  was 
the  subject  of  the  Wyandotte  county  suit— 
the  claim  for  damages  for  personal  Injuries- 
existed  from  the  time  the  Injuries  were  sus- 
tained until  the  plaintifTs  client  was  finally 
compensated.  The  plaintiff  became  connect- 
ed with  that  mattM*  when  he  was  employed 
as  an  attorney  to  realize  on  the  claim,  and 
when  he  perfected  his  Hen  he  could  not  be 
disconnected  from  It,  so  far  as  his  Uen  was 
concerned,  anything  his  dient  or  bis 
client's  adversary  might  do.  In  the  vbsence 
of  release,  waiver,  or  forfeiture  on  his  part, 
he  could  be  disconnected  by  nothing  excBft 
satisfaction  of  his  Hen. 

[2-4]  The  notice  of  July  8th  Is  attacked. 
The  statutes  gives  a  Hen  on  "money  due." 
The  notice  is  printed  above.  In  E.  P.  Ry.  Co. 
V.  Thadier,  17  Kan.  92,  It  was  held,  constru- 
ing the  statDte  of  1868,  that  the  Hen  may  be 
created  when  the  daim  Is  one  for  damsges 
for  personal  Injtirles,  unliquidated  and  nn* 
determined  by  verdict  or  Judgment  In  the 
opinion  It  was  said: 

"This  gives  a  lien  not  simply  upon  a  judg- 
ment, but  upon  'money  due.'  It  does  not  sped- 
fy  for  what  the  money  must  be  due,  nor  limit 
the  lien  to  any  particolar  class  of  liabflity  or 
form  of  action.  Wherever  an  setimi  is  pending 
in  which  money  Is  due,  the  attorney  may  fs- 
tabltsh  his  lien.  And  in  an  action,  the  verdict 
and  judgment  do  not  create  the  liability,  do  not 
make  the  'money  due.'  They  are  simply  the 
condusive  evidence  of  the  amount  due  from 
die  cmnmeneaaent  of  the  action.**   Page  Vfl. 

^parentiy  Oie  deftedant  would  apply  to 
Uie  notice  aa  strict  rules  relating  to  cer- 
tainty as  those  which  formerly  governed  the 
Interpretation  of  common-law  Indictrntoits 
for  fdony.  Urns  It  is  said  that  "all  moneys 
*  *  *  now  in  your  hands  belonging  to 
the  said  Mary  B.  McPherson"  cannot  refer 
to  "money  due,**  and  that  subsequent  phrases 
of  the  notice  restrained  the  additional  re- 
pression, "and  upon  all  moneys  •  •  • 
due  •  •  •  said  plaintiff,"  strictly  with- 
in the  confines  of  the  pending  lawsuit  There 
Is  nothing  technical  about  such  a  notice. 
All  that  is  required  Is  that  the  adverse  party 
shall  be  given  information  sufficiently  defi- 
nite and  certain  to  enable  him  to  protect 
himself  In  dealing  with  the  client.  In  this 
instance,  "moneys  •  •  •  belonging"  was 
a  fair  equivalent  of  "money  due,"  and  the  ref- 
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ercDOD  to  the  pendlnf  mtf  menij  UmU- 
fled  the  fond,  without  Umlfins  the  extent 
of  the  dalm  mxm  it 
It  mar  he  assnmed  tilut  the  dlemlwiwl  of 

ttie  WyuMSotfee  cotinty  mlt  openited  aa  a 
dtechaise  of  the  plaintiff  his  client  It 
was  not  dalmed.  however,  that  the  plain- 
tiff was  dlscfaai^ed  tor  cause.  The  answer 
pleaded  Out  the  pl&lntlfl  waa  not  emifloyed 
at  all,  but  that  issoe  was  datermtned  m 
plaintiff's  favor.  In  provlnff  tlie  amonut  of 
his  Urn,  the  plaintiff  offered  In  efldwce  the 
contract  of  settlement  between  his  client 
and  her  adversarr.  and  documents  evidencing 
payment  to  her  according  to  Its  terms.  He 
offered  no  proof  of  the  value  ct  the  services 
he  actually  rendered.  It  Is  contended  that 
he  waa  limited  to  recovery  aa  quantum  me- 
ruit 

Much  water  has  gone  the  Judicial  mill 
on  this  subject.  6  O.  J.  T24.  Some  of  It 
glided  over  the  dam  without  doing  any  worb. 
S<«ne  of  It  ground  grist  Some  of  It  turned 
wheels,  while  hbpp^rs  were  empty.  The 
court  will  not  undertake  to  discuss  the  many 
dedslons.  It  Is  fairly  committed  by  the  de- 
cision in  the  Tbacher  Case  already  referred 
to,  which  holds  that.  In  case  of  Bettlaowt 
before  trial,  the  lien  secures  the  contract 
fee  when  there  is  a  contract  and  that  an 
instmment  of  settlement  like  that  intro- 
duced in  evidence  prima  fade  establishes 
the  amount  which  was  due  the  cllrat 

It  Is  true  that  la  Thacher'a  Osse  the  Hen 
was.  for  OMiQtensatlon  for  services  of  an  al- 
leged reasonable  value,  but  the  court  was 
called  on  to  declare  the  extent  of  an  attor- 
ney's lien  under  the  statute,  and  did  so.  The 
dreumstances  giving  rise  to  the  Interpreta- 
tion were  stated  as  ftillowa: 

"May  a  defendant  when  sued  In  such,  an  m- 
tion  [for  dansges  for  persmtl  injury],  and 
before  trial  and  verdict  ietUe  with  the  plain- 
tiff, pay  htm  a  certain  amount,  obtain  a  release 
and  satisfaction  of  the  claim,  and  thus  free  him- 
■elf  from  all  forther  liability  either  to  the  plain- 
tiff or  to  his  attorney,  notwithstanding  tnicfa  at- 
torney has  prior  to  the  settlement  xlven  notice 
of  a  claim  for  a  lien?  •  •  •  -  Vnge  301. 

In  this  Instance,  the  fact  that  one  action 
was  dismissed,  and  another  was  commenced 
by  a  different  attorney  before  the  settlement 
was  concluded,  does  not  affect  the  prlndple, 
or  the  plaintla's  rights. 

It  Is  perfectly  true  that  ^e  relation  of 
attorney  and  client  is  of  anch  a  delicate  and 
confidential  nature  that  an  attorney  may  be 
dlsdiarged  at  any  tfme,  without  cause  on  hlft 
part  But  If  the  attorney  have  a  contract  for 
a  specified  compensation,  the  client  cannot 
rid  himself  at  will  of  the  contract,  too.  In 
the  case  of  Detroit  v.  Whittemore,  27  Mich. 
281,  the  Supr«ne  Court  of  Michigan,  compos- 
ed at  the  time  (1873)  of  Coaiey,  Campbell, 
ChrisUancr*  and  Graves,  announced  the  fol- 


lowing principles,  whldi  this  court  bdlevea 
tobeacnnid: 

"Ajk  attwney  emplt^ed  to  carry  a  suit 
thnra^  -for  an  agreed  sum  has  a  vested  right 
to  the  onnpeniation  whm  he  accepts  and  be- 
gins the  service ;  and  he  cannot  be  lawfully  de- 
prived of  It  except  by  his  own  consent. or 
through  his  own  detaidt  or  mlsoooduct  If  he 
Is  discharged  from  the  employment  before  the 
aenrlce  Is  c<nnpletad  he  may  recover  the  wht^ 
sum."  Page28S. 

Contracts  of  employment  may,  of  course, 
contain  oondlttcms  whldi  make  Uiese  prln- 
dplea  inapplicable;  but  tJie  mm  fact  that 
the  asreed  conpensatlui  la  a  percuitage  of 
Oie  amonat  realized  on  the  dalm  which  la 
the  ral^ect  ot  ttie  em^oyment  is  not  such  a 
condlUcn.  ^Hins,  In  the  case  ot  Sdidnesohn 
V.  Lemony  84  Ohio  St.  424,  9S  N.  B.  918, 
Ann.  Cas.  19120.  737,  an  attorney  was  axK 
ployed  to  collect  an  account  for  2&  per  cent 
of  the  amonnt  effected.  Th»  claim  was 
taken  out  of  hla  hands  bsfore  he  had  time 
to  make  the  ooOeetlon.  It  was  held  that  the 
attorn^  was  entitled  to  sue  fbr  breadi  oC 
(be  contract  and  to  recover  his  percontage 
of  face  of  the  dalm,  on  proof  that  it  was 
collectiUe.  In  this  instance  the  only  contin- 
Rency  Involved,  realisation  on  the  dalm  for 
damages,  had  occurred  befbre  suit  for  the 
fee  was  commenced. 

Some  of  the  cases  holding  that  the  attor- 
ney's remedy  is  limited  to  quantum  meruit 
did  so  on  the  ground  that  if  the  client  were 
to  be  bound  by  the  contract  with  his  attor- 
ney, he  might  be  deterred  from  settling  with 
his  adversary,  end  public  policy  favors 
compromise  of  litigation.  The  antagoniem 
between  settling  the  case  and  paying  the  at- 
torney Is  not  easily  grasped ;  but,  conceding 
that  the  dient  would  hesitate  to  settle  If 
obliged  to  pay  his  attorney  the  stipulated  fee, 
the  reasoning  comes  to  this:  To  preserve  in- 
tact the  tender  tebrle  of  public  pioUcy  which 
fttvors  compromise  of  litigation,  the  obliga- 
tion of  a  contract,  esteoned  in  some  quar- 
ters as  somewhat  sacred,  may  be  wrecfeed 
without  8crupl& 

The  court  holds  that  the  contract  fixed  the 
plaintiff's  compensation,  the  stated  percent- 
age of  the  amount  recovered  by  suit  or  by 
compromise;  that  the  plaintiff's  discharge 
without  cause  did  not  free  the  client  from 
the  obligation  of  the  cwtract,  or  relegate 
the  plaintiff  to  recovery  on  quantum  meruit; 
and  that  the  contract  of  settlement  establish- 
ed, prima  fade,  by  way  of  admfssUm,  the 
amount  of  money  due  the  plaintiff's  client 
from  her  adversary. 

Several  minor  matters  are  given  space  In 
the  briefs.  They  have  been  considered,  and 
are  not  regarded  as  of  suffldent  Importance 
to  require  spedal  discussion. 

TbB  judgment  of  the  ^strict  court  is  af- 
firmed. 

All  the  Justices  concurring. 
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THOMPSON  T.  ATOHISON.  T,  Jk  &  F.  BT. 
00.   CNo.  21867J 

(Sapreiae  Oourt  of  Kansas.    Jan.  11,  1919.) 
{SvttabiM  by  ths  OMUtJ 

1.  APraU  AlfD  BbBOS  ^lOOS(2)-4^DtN0B 

ow  Just—Appbotal  bt  Tbuii  OonrsT— Bk- 

VIEW. 

From  the  evidence  on  certain  qnestioiis, 
different  minds  mi^t  reaeonaUy  have  reached 
different  concluBions ;  therefore,  the  findlngfl  of 
the  Jar7  on  those  questions,  having  received  the 
approval  of  the  trial  court,  and  being  conclu- 
sions that  might  reasonably  have  been  reached 
from  die  evidence,' will  not  be  disturbed. 

2.  Bl&Sn^B  AND  SeBTANT  «=3297(4>— FEDEK&If 
BlCFLOTEBS'  LlABIUn  AOT— OOHTaiBOTOBT 
MJEOLIOE  RCB—FlNDINOa. 

^e  defense  of  contribntory  negligence  was 
eliminated  by  the  findings  of  the  Jary,  which 
findings  showed,  either  that  the  deceased  was 
not  guilty  of  contrlbatory  negligence,  or  that 
die  defendant  bad  not  complied  with  the  federal 
Employeni*  liabUltr  Act  (U.  8.  Oomp.  St  H 
86S7-fl66&). 

3.  Masteb  Airo  Sksvart  ^278(8)— Fkdxral 

EHPLOnBS*  IdABIUTT  ACT  —  DXIKOTITB 
AND  WOBN  COUFXIHG— BVIDBNOK. 

EMdtiAce  tliat  an  automatic  car  conpler 
failed  to  couple  on  two  ■noeearin  inqtaota  war* 
rtots  a  fnrr  in  findtng  that  the  coupler  waa  de- 
fective,  and,  where  the  evidence  shows  that  the 
car  was  old  and  was  destroyed  aoon  thereafter, 
the  jury  is  justified  In  flnding  that  the  coupler 
waa  worn. 

Appeal  from  District  Court,  Hur^  Ooiiiil7> 

Action  by  Clara  Tbompoon,  administratrix 
of  the  estate  of  Jcdm  U.  niompwrn,  deceased, 
against  tbe  Atcblaon,  Topeka  &  Santa  F6 
Ballway  Onnpany.  Judgment  for  plaintiff, 
and  defendant  aK>ealB.  Affirmed. 

W.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Top^,  and  Wm.  Osmond,  of  Great 
Bend,  for  appellant 

Branlne  &  Hart,  of  Newton,  and  8.  B. 
Amidon,  of  Wichita,  for  api>ellee. 

MARSHALL,  J.  This  action,  under  tbe 
federal  Elmployers*  Liability  Act,  was  brought 
by  Clara  M.  Thompson,  admlnlstratrtx  of  the 
estate  of  John  M.  ^ompson,  who,  on  Jan- 
uaiT  27,  1916,  was  killed  In  the  defendant's 
yards  at  Newton.  Jndgm^t  was  r»idered 
in  favor  of  the  plaintiff  for  $0,600,  and  the 
defendant  appeals. 

There  was  evidence  which  tended  to  prove 
the  following  facts:  John  M.  Thompson  was 
In  the  employ  of  the  defendant  as  a  foreman 
In  repairing  cars,  tait  he  had  nothing  to  do 
with  Bwttchlng  cars,  except  to  Indicate  where 
he  wanted  them  placed.  On  the  day  that  he 
was  killed,  there  was  in  the  Newton  yards  a 
flat  car  <m  which  there  were  enne  pieces  of 


timber  tliat  Thompeon  desired  to  have  moved 
to  another  place  in  the  yards.  There  was  a 
coal  car  coupled  to  the  flat  car.  Tbe  latter 
had  .standards  or  stakes  <m  tt  to  prevent  the 
timbers  from  sliding  or  shaking  ott.  Thomp- 
son asked  the  swltclL  foranan  to  move  tbe 
car.  At  that  tlmo  Thompson  was  standing  on 
tbe  ground.  A  coal  car  was  coupled  In  front 
of  the  engine  that  was  to  do  the  moving. 
Thompson  got  upra  tbe  flat  car»  and  ronoved 
one  of  the  standards.  The  engineer  moved 
the  engine  to  the  flat  car,  and  attempted  to 
coufde  onto  It  by  Iminct;  bnt  tbe  couplers 
&lled  to  lock  or  unite,  and  tbe  flat  car.  with 
the  coal  car  attached  to  It,  was  knocked  six 
or  feet  During  that  attonpt,  Thomp- 
son was  standing  on  tbe  flat  car.  A  second 
attempt  to  couple  was  made.  Thompson  was 
thai  standing  about  the  middle  at  tbe  flat 
car  and  about  six  Ceet  fnnn  the  end  nearest 
the  ajqproachlng  «iglne.  On  this  attempt, 
when  tbe  engine  and  coal  car  struck  ttie  flat 
car,  the  couplers  again  failed  to  UxA,  tbe  flat 
car  and  coal  car  were  knocked  some  distance, 
and  fniompson  fell  forward  under  tbe  v^eels 
of  the  car  attached  to  tbe  engine,  and  was 
almost  Instantly  killed.  He  did  not  have 
hold  of  anything,  and  was  standing  upright 
at  that  time,  although  there  was  nothing  to 
prevent  him  from  supporting  hlmsdf  against 
a  standard  then  In  position  on  the  car. 

The  negligence  allied  by  tbe  i^alntlfl  was 
that  tbe  «ulne  was  being  ran  at  a  recktess 
rate  of  speed,  and  tliat  the  cars  ven  not 
eqnlKwd  with  couplers  fbat  wotfld  couple 
eutoonatlcally  br  Impact  Tbie  uamet  set 
up  a  general  denial,  and  pleaded  aasnnaptlon 
at  risk  and  contributory  negUgencb 

The  Jury  answered  special  questions  as  ft>l* 
lows: 

"1.  If  you  find  the  defendant  negligent  state 
fully  in  what  sndi  negUgenee  consiated.  An- 
swer :  ^e  negllgeace  <tf  the  switdilng  crew  and 
car  inspectors. 

"2.  At  what  rate  of  speed  was  die  engine 
movhig  when  the  cars  came  togetiier  at  the  sec- 
ond attempt  to  couple?  Answer:  live  to  seven 
milee  per  hour. 

"8.  How  far  did  the  fiat  car  and  the  coal 
car  which  they  were  attempting  to  couple  move 
after  being  struck?  Answer:  From  14  feet  to 
18  feet. 

"4.  What  duties  to  per(<»m  had  Obompeon 
on  the  flat  car  at  the  time  he  was  killed?  An- 
swer: To  unload  material  whldk  was  upon  flat 

car. 

"5.  Could  not  Thomps(Hi  have  performed  any 
duties  he  had  just  as  well  If  he  had  remained 
on  the  ground  until  the  flat  car  waa  moved  to 
the  place  where  it  vraa  to  be  unloaded?  An- 
swer :  Could  have  by  loss  of  time. 

"6.  If  ^ompson  had  braced  himsdf  against 
a  standard,  would  It  not  have  greatly  decreased 
the  liabilitT  to  accident?  Answer:  No. 

"7.  What  waa  there  to  prevent  him  from 
bracing  himself  against  a  standard?  Answer: 
His  judgment  on  account  of  the  danger. 

"8.  How  much  do  you  reduoa  the  damafcs 
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becauae  trf  th«  ctmtrtbutmr  ncgUfence  of 
XhompwmT  Answer:  None  whatew. 

"9.  If  70a  find  that  the  automatic  couplers 
were  oat  of  order,  state  In  what  respect  tbej 
or  either  of  them  was  out  of  order.  Ajiswer: 
By  ceneral  wear. 

"Q.  I*  it  not  a  &kct  that  the  couidars  on  the 
two  coal  cars  at  th«  time  in  anestion  were  de- 
fective?  A.  Tes. 

"Q.  Is  it  not  a  fact  that  the  en^e  at  the 
time  of  Uie  attempt  to  make  the  second  conpling 
was  mn  at  an  excessive  speed?  A.  Yes." 

[1]  1.  One  of  the  defieadanfs  CMitentlons 
la  that  there  was  do  evidence  on  which  to 
base  the  answers  to  the  sixth  and  seventh 
questions  The  defwdant  also  contends  that 
those  answers  were  contrary  to  the  evidence. 

On  the  oral  presentation  of  this  cause  to 
this  court,  the  statement  was  made  that, 
at  the  time  of  the  second  attempt  to  cou- 
ple the  cars,  there  was  only  one  stand- 
ard left  In  place  on  the  flat  car.  The  evi- 
dence showed  that  the  standard  waa  at  the 
end  of  the  car  next  to  the  approaching  en- 
gine. To  liave  taken  hold  of  that  standard 
would  have  left  Thompson  standing  near  the 
end  of  the  flat  car  when  the  cars  came  to- 
gether. It  might  have  been  that,  If  he  had 
remained  near  the  end  of  the  car,  the  danger 
of  bis  falling  through  the  opening  between  the 
cars  would  have  been  increased.  Different 
men  might  reasonably  readi  different  con- 
clusions concerning  what  was  the  safest  thing 
for  Thompson  to  do.  S'or  that  reason,  the 
court  cannot  say,  as  a  matter  of  law,  that, 
If  Thompson  had  ttikea  hold  of  the  standard 
to  support  himself,  he  would  have  decreased 
the  danger.  Kemp  v.  Railway  Ca,  91  Kan. 
477,  138  Fac.  621;  Wade  v.  Electric  Co..  M 
Kan.  462,  469,  147  Pac  63;  Wade  v.  Electric 
Oo.,  06  Kan.  866,  871.  158  Pac  28.  The  dr- 
comstances  ranoundlng  the  accident,  so  far 
as  the  position  of  Tfaotnpson  on  the  car  was 
concerned,  were  folly  deeerlbed  by  the  wit- 
nesses. The  sixth  and  seventh  questions 
were  submitted  to  the  Jury,  and  It  cannot  be 
said  that  the  answers  thereto  had  no  support 
In  the  evidence.  IMfTerent  aoswen  might 
have  beea'retnmed,  and  those  answers  might 
have  been  supported  by  the  evidence ;  but  the 
questions  were  to  be  answered  by  the  Jury, 
not  by  the  Judge  of  the  trial  court.  The  Jury 
answered;  those  answers  were  supported  by 
the  evidence;  they  received  the  approval  of 
the  trial  court ;  and  they  cannot  now  be  dis- 
turbed. 

[2]  2.  The  defendant  argues  that  the  an- 
swer to  the  fifth  question  establlslied  con- 
tributory negligence  on  the  part  of  Thomp- 
son. It  is  not  apparent  how  thla  court  can 
say  tlut  tba  answer  to  that  question  showed 
that  l%omp0on  was  guilty  of  such  negligence. 
Ibere  was  evidence  which  tended  to  iShow 
that  Thompson  had  been  Instructed  not  to 
ride  on  tibe  cars.  The  Jury  might  have  found 
ttut  Thompson,  in  riding  on  the  car,  was 
guilty  of  cOQtribtttory  negllgrace,  even  If  no 
BUdi  InstmctlOQ  had  been  given  him.  Wheth- 


er he  was  guilty  of  such  n^lgence  was  a 
question  f<Hr  the  determination  of  the  Jnry 
from  the  evidence.  The  Jury  was.  In  sub- 
stance, instructed  that.  If  Thompson  was 
gnllf7  of  such  n^Ugoice,  whidi  contributed 
to  hia  death,  the  verdict  should  be  diminish- 
ed on  account  tberecrf,  unless  the  defendant 
had  &lled  to  comply  with  the  act  of  Oongress 
requiring  that  cars  be  equipped  with  couplers 
coupling  automatically  by  Impact  Act  Gong. 
March  2,  1886,  c.  196,  |  2,  27  U.  8.  Stat  at 
Large,  631  (U.  S.  Oompw  Bt  |  8606).  The  an- 
swan  to  the  ninth  qneatUw  and  to  the  unnum- 
bered one  foUowlng  it  estabHshed  that  the 
coiiplBis  werm  d0ftetlvi&  Section  3,  c  149, 85 
U.  &  Btatntes  at  Utrge^  66^  Act  Oong.  April 
22, 1908  (U.  S.  Comp.  St  1  8659).  reads: 

"That  in  all  actions  hereafter  brought  against 
any  such  common  carrier  by  railroad  under  or 
by  virtue  of  any  of  the  provisions  of  thla  act 
to  recover  damages  tor  personal  Injuries  to  an 
employd,  or  where  mA  injuries  have  resalted 
in  his  deadi,  tlie  Cact  fbM  the  emplc^  may  have 
beoi  gollty  oC  amtrilmtory  nettiguux  shall  not 
bar  a  reomry,  but  the  damages  shall  be  dimin- 
ished by  tiie  jury  in  proportion  to  Hxe  amount  of 
negligence  attribntable  to  saeh  employ^:  Pro- 
vided,  that  no  such  employ*  who  may  be  in- 
jured or  killed  shall  be  held  to  have  been  goilty 
of  eonfaibatory  negUgenoe  In  any  case  where 
the  violation  by  such  common  carriw  of  any 
statDte  enaeted  for  the  safety  of  asapl(9<a  eon- 
tribuMd  to  tiie  injuy  or  deatii  o£  sodi  em- 
ployfe" 

That  section,  with  the  finding  numbered  9 
and  the  one  f<dlowlng  It,  eliminates  the  ques- 
tion of  contributory  n^Ugenoe  00  the  part 
of  Thranpson.  The  answer  to  the  el^th  ques- 
tion elearty  Indicates  one  of  two  things: 
Esther  that  the  Jnry  found  that  'niompson 
was  not  guilty  of  contributory  negligence,  or 
that  the  defendant  failed  to  comply  with  the 
act  of  Congress  requiring  cars  to  be  equipped 
with  automatic  couplers.  In  either  event,  the 
defendant's  argument  falls. 

[S]  S.  The  defendant  contends  that  there 
was  no  evidence  to  support  the  answer  to  the 
ninth  qnestlon.  The  failure  of  the  cars  to 
couple  on  two  attempts  was  shown.  That  of 
itself  warranted  the  Jnry  In  finding  that  the 
couplers  were  d^ecUve.  Bp(^ane  ft  Inland 
K.  R.  V.  Campbell,  241  U.  S.  497,  86  Sup.  Gt 
683.  00  L.  Ed.  1126;  AtUntlc  OLtf  B.  R.  Oo.  V. 
Parker,  242  U.  S.  50,  ST  Snp.  Ot  60,  61  L. 
Ed.  160;  Hlnn.  &  Bt  Louis  R.  It  Oo.  T.  Ctot- 
schall.  244  U.  S.  66^  87  Siqn  Ot  686.  61  L. 
Ed.  905 ;  Kichols  v.  Gbeaapeake  A  O.  By.  Co., 
195  Fed.  918,  116  O.  O.  A  601;  N.  G.  &  St 
L.  R.  V.  Hmry,  168  Ey.  88.  164  8.  W.  810; 
Davis  V.  Minneapolis  A  St  I*  B.  Ca,  184  Minn. 
360,  ISO  N.  W.  802 ;  Faxber  v.  Atlantic  City 
R.  R.  Ooi.,  87  N.  J.  Law,  148,  83  AtL  874.  Bnt 
the  failure  to  couple  did  not  of  itself  Indicate 
the  particular  defect  niaw  was  evidence  to 
show  that  the  car  on  whldi  Thompson  was 
standing  was  old,  and  that.  In  a  few  days 
thweafter.  the  defendant  destn^red  it  Tbe 
evidence  of  the  failure  to  con^  and  of  the 
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aa  eonditkm  of  the  car,  was  roffldent  to  war- 
rant the  Jury  In  concluding  that  the  coupler 
thereon  was  worn  so  as  tx)  render  It  defective. 
The  petfdcHi  alleged  that  the  coupler  was  de- 
fective. The  &Uuf%  to  couple  tended  to  show 
that  fact  That  was  all  that  was  necessary 
for  the  plaintiff  to  prove. 

The  Judgment  Is  affirmed. 

All  the  Justices  coi earring 


BASTBR  T.  CITT  OF  EL  DOHADO  (two 
cases).   (Nob.  21804.  21806.) 

(Supreme  Conrt  td  Kansas.  Jan.  11, 1910.) 

tlvmcxPAL  GOIFOBAnORS  «B»740(1)  — Daic- 
AOB  BT  Mob— LuBzurr.- 
Under  the  statute  providing  that  "all  in- 
corporated cities  and  towns  diall  be  UaUe  for 
all  damages  that  may  accrue  in  coosequMice  of 
the  action  of  mobs  within  their  corporate  limits, 
whether  such  damages  shall  be  loss  of  property 
or  injuty  to  life  or  limb"  (Oen.  Stat  1910,  I 
8822),  a  dty  la  UaUe  for  damages  resulting  from 
the  actios  of  a  mob  whidi  assembled  in  the  dty 
and  while  acting  witbtn  iu  corporate  limits 
destroyed  and  injured  proper^  locatsd  just 
ootrids  of  Its  CDTporate  Umils. 

Appeal  fn»n  District  Conrt.  Bntler  County. 

Actions  by  O.  Easter  against  the  City  of 
El  Dorado,  and  by  Fern  Easter  against  the 
same  defendant  Judgmmt  for  defendant 
4n  each  case,  and  plaintiff  In  each  case  ap- 
peals.  Beversed,  and  cause  remanded. 

Freeman  L.  Martin,  of  Wichita,  for  appel- 
lants. 

B.  B.  Leydlg,  of  Bl  Dorado,  for  appdlee. 

JOHNSTON,  a  J.  Is  a  dty  liable  for  the 
damages  resulttng  tnm  the  action  of  a  mob 
which  fbrau  and  operates  within  a  dty. 
where  the  injuries  are  inflicted  on  persona 
and  property  outside  of  the  corporate  limits 
of  the  dty,  la  the  qneatlon  presented  on  these 
appeals. 

The  question  arises  on  a  ruling  of  the  trial 
oonrt  snatalnlng  a  demnrrer  to  plaintiff's  pe- 
tition In  each  cas&  In  each  pdltl^n  It  was 
alleged.  In  substance,  that  a  mob  of  about 
200  pmons  assembled  in  the  dty  fbr  the  un- 
law^ purpose  of  Injuring  jdalntlff  and  de- 
stroying his  home  and  Its  contents,  which 
were  located  Jnst  a  few  feet  outside  of  the 
corporate  limits ;  that  the  mob  came  dose  to 
the  house,  and  from  a  point  within  Oie  cor- 
porate limits  of  the  dty  shot  Into  and  threw 
stones  at  the  honse^  destroying  It  and  damag- 
ing and  canylng  amy  personal  prtverty  of 
amslderable  value.  The  deftiidant  contends, 
and  the  mUng  of  ttie  conrt  appears  to  have 


been  based  upon  the  theory,  fliat  ho  llahUl- 
ty  can  arise  from  the  action  of  a  mob  which 
takes  effect  outside  of  the  cbrporate  limits. 
The  statute  under  which  the  actions  were 
brought  provides  that— 

"All  incorporated  dtles  and  towns  riiaU  be 
liable  for  all  damages  that  may  accrue  in 
consequence  of  the  action  of  mobs  within  thdr 
corporate  limits,  whether  sucb  damages  shall  1>e 
loss  at  property  or  injury  to  life  or  limb,"  etc. 
Gen.  Stat  1910,  |  8822. 

The  deilned  liability  arises  as  a  conse- 
quence of  thB  action  which  a  mob  takes  with- 
in the  corporate  limits  of  a  dty  or  town.  It 
is  based  on  the  place  where  the  action  Is 
had,  and  not  on  the  place  where  It  takes  ef- 
feet  It  differs  from  a  statute  of  Illinois 
which  makes  the  place  where  the  property 
la  destroyed  or  Injured,  and  not  the  place 
where  the  mob  assemUed,  the  criterion  as  to 
liability,  and  It  was  held  that  a  municipality 
was  not  liable  under  that  statute  for  the  ac- 
tion of  a  mob  assembling  or  occurring  out- 
side the  limits  of  the  municipality,  and  be- 
yond the  control  of  Its  officers.  Sturges  v. 
City  of  Chicago,  237  III.  46,  86  N.  E.  683. 
Here  the  mob  assembled  and  operated  with- 
in the  corporate  limits  and  In  a  place  where 
the  dty  authorities  had  control.  According 
to  our  statute,  if  the  mob  assembles  and  op* 
erates  within  the  corporate  limits  and  its  ac- 
tion results  in  damages,  the  d^  is  liable, 
not  only  for  the  damages  done  within  the 
dty,  but  "for  all  damages  that  may  accrue 
in  consequence  of  the  action,"  etc  It  has 
been  said: 

"One  of  the  purposes  of  the  statate  was  to 
quicken  the  public  conscience  and  stimulate  a 
sentiment  in  favor  of  law  and  order  by  making 
each  dtisen  and  taxpayer  responsible  for  a  pro- 
portionate share  of  the  loss  resulting  from  mob 
violoDce.  snd  thus  making  eadi  a  diamirfoB  of 
peace  and  good  wder,"  Blakanaa  v.  City  of 
Wichita,  93  Kan.  444.  144  Pac.  816,  R.  A. 
10100;  VrS.  Ann.  Cas.  1016D.  188. 

The  statute  was  Intended  to  prevent  the 
organization  of  such  mobs  as  were  formed 
in  the  defendant  dty,  and  to  impose  a  penal- 
ty for  the  failure  of  the  dty  to  suppress  such 
mobs  and  prevent  them  from  committing 
acts  of  mob  violence  within  the  JurisdlcUon 
of  the  dty,  Hie  dty  authorities  bad  the 
power  and  they  were  charged  with  the  duty 
of  preventing  the  assunbllng  of  the  mob  and 
the  execution  of  their  unlawful  purpose 
within  tSie  eorporate  limits  of  the  dty.  Tba 
defendant  cannot  escape  liability  becaiiaa 
the  mob  80  formed  established  Its  battle  line 
on  the  corporate  boondary  and  shot  and 
stoned  persons  and  property  outside  the  cor- 
porate limits. 

Th»  Judgmoit  la  lewsed,  and  the  canae 
remanded  for  further  proceedings. 

All  the  Jnatloea  oomcnning. 
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CABVHR  V.  0RBA8ON.   <No.  21886^ 
(Saprema  Court  of  Kanns.   Jan.  11,  191A.) 

(BvO^tu  hv  M«  Court.) 

1.  LlBBL  AND  SUNDElt  «S>48(^— NbWSPAPEB 
ABTICI»— CONDITCT  OF  OmCKB. 

Ad  article  printed  Id  a  newspaper,  wliich 
has  relation  wholly  to  the  official  conduct  of 
a  pabHc  officer,  and  doea  not  reflect  open  Ma 
private  character  nor  assail  the  integrity  of 
hia  motlTes,  is  coaditionally  pririleged,  and 
will  not  Bopport  an  action  <m  hla  part  for  libel, 
notwithatanding  It  may  not  b«  true,  If  it  waa 
pobUahed  In  sood  faltb-^titoat  actual  malice. 

2.  Libel  aitd  Sijlndeb  $s»101(4>— Nkwsfa- 
PEB  Abticle — Express  Hauce— SjVidence. 

To  prevail  in  an  action  brought  under  Boch 
circomstanceB,  the  plaintiff  is  required  to  plead 
and  prove  express  malice.  Biallce  ia  not  pre- 
ramed  from  Uie  bUm  and  InJntioiiB  (teractar 
of  the.^obltcation,  altbongh  It  may  be  InfiBTred 
from  the  langoafe  oaed,  if  It  la  of  a  diapro' 
portionate,  exaggerated,  and  aaosational  char- 
acter. Otherwiaa  it  must  be  made  to  appear 
b7  extrinsic  evidence. 

8.  Lebbx.  abtd  SuiriHBB  ^128(2>~NiV8PA- 

PU  ABTIC&B  — AOTOAL  IfAUCB  —  QUVnON 

worn  CouBT. 
Whether  the  language  used  in  a  parllcnlar 
ease  on  its  face  conatitutea  evidence  of  actual 
malice  is  a  qoaation  of  law  to  be  determined  by 
the  court. 

4.  IdBBL  AMD  8X.A1VDSR  «=991(4S)  •- NXWBPA- 

PES  Abticlb— Hauck. 
An  article  in  a  newspaper  alleging  that  a 
county  attorney,  before  recotnm ending  the  pa- 
role of  a  defendant  who  bad  pleaded  guilty  to 
a  felony,  had  not  made  a  vigilant  investigation 
of  his  record,  or  he  would  have  discovered  that 
he  bad  previonaly  been  an  inmate  of  a  peniten- 
tiary, held  not  to  show  malice  on  its  face,  al- 
though the  conduct  of  the  officer  in  that  regard 
was  characterised  in  somewhat  offensive  lan- 
guage. 

6.  Libel  and  Slandbb  ^ssIO^Nswspafbb 
Abticlb— Actual  Malice— Bvidbmcb, 
The  extrinaie  evidence  held  not  to  show 
actual  malice. 

Appeal  from  District  Court,  Hiami  County. 

Action  by  B.  3.  Carver  agnhiat  W.  D.  Orea- 
•ott.  Judgment  for  defendant,  and  plaintlfT 
appeals.  Affirmed. 

B.  J.  Carver,  of  Paola,  for  appellant 
R.  £X  CouKhlin  and  Edward  H.  Ooughlln, 

both  of  Paola,  and  I.  N.  Watson,  at  Kanaaa 

Cltr,  Mc,  for  appellee. 

MASON,  J.  W.  D.  Oreason  pnUlabed  In 
his  newspaper  an  article  criticizing  the  con- 
duct of  B.  X  Carver  as  county  attomer. 
Carver  brought  an  action  against  him  for 
Ubd.  A  demurrer  to  the  petition  was  sus- 
tained. Upon  appeal  the  ruling  waa  reversed 
on  the  ground  that  the  article  was  not  ab- 


•olutely  prlTllaged*  tnaimmch  as  It  was  not 
confined  wholly  to  s,  narrative  of  what  had 
takea  place  In  court,  and  that  conditional 
privilege  would  not  rendo:  the  petition  de- 
murrable^ because  malice  and  a  spedflc  in- 
tent to  tnjuze  were  charged.  Carver  v.  Orea- 
son, 101  Kan.  639,  168  Pac.  869.  Upon  a  re- 
mand the  plaintiff  Introduced  his  evidence,  a 
demurrer  to  which  was  sustained,  and  ttie 
case  is  now  here  on  an  appeal  from  that  rul- 
ing. 

[1]  1.  The  mattOT.  charged  to  have  been 
libelous  had  ration  wholly  to  the  conduct  of 
the  xdalntifl  as  a  public  officer.  It  did  not 
reflect  upon  his  private  character,  nor  aasall 
the  Integrity  ot  his  motLves.  Therefore  it 
waa  conditl<Hially  privileged.  17  R.  G.  L.  803, 
and  notes  Vaen  dted.  The  plalntUTs  man- 
ner Hi  p«ft»mlng  his  (rfBdal  duties  was  a 
fair  matter  for  newspaper  comment,  and  his 
status,  so  far  as  this  case  Is  concerned,  Is 
substantially  the  same  as  that  of  a  candidate 
for  electltm. 

[2]  2.  In  wdec  to  prevail.  It  was  incnm- 
bent  on  the  plalntltt  to  show  express  malice. 
Colonan  v.  MacLeinan,  78  Kan.  711,  98  Pa.c 
281 ,  aO  L.  B.  A.  (N.  S.)  861, 180  Am.  St  Bap. 
890;  Ridiardson  r.  Ounby,  88  Kan.  47.  127 
Pac.  583,  42  Li  B.  A.  (N.  S.)  BSO.  Uallce  Is 
not  presumed  from  the  falsity  and  Injurious 
character  ot  a  qualifledly  privileged  publica- 
tion, although  it  may  be  Inferred  from  the 
language  used,  U  it  Is  of  a  dlvroportionate^ 
exaggerated,  and  sensational  character.  17 
B.  G.  L.  419;  note  12  U  R.  A.  (N.  S.)  91.  Oth- 
erwise it  must  be  made  to  appear  by  extrlndc 
evidence. 

[3]  3.  Whether  the  language  used  in  a  par- 
ticular case  la  In  Itself  of  such  a  nature  as  on 
its  face  to  constitute  evidence  tending  to 
Bhow  actual  malice  is  a  question  of  law  for 
the  det^mlnation  of  the  court  Slander  and 
Libel,  Townshend,  {  288. 

"It  is  a  matter  of  law  for  the  court  to  deter- 
mine whether  the  occasion  of  writing  or  speak- 
ing criminatory  language,  which  would  other- 
wise be  actionable,  repels  the  inference  of  mal- 
ice, constituting  what  is  caUed  a  privileged  com- 
munication; and,  if  there  is  no  intrinsic  or  ex- 
trinsic evidence  of  malice,  it  la  the  duty  of  the 
court  to  direct  a  ncmsult  or  verdict  for  the  de- 
fendant." Neeb  V.  Hope,  HI  Pa.  145,  154.  2 
Atl.  668,  572. 

[4]  4.  The  article  under  consideration  may 
be  thus  summarized:  One  Shearer  pleaded 
guilty  to  a  felony.  He  and  his  attorneys 
asked  the  court  for  a  parole.  It  had  been 
learned  that  he  had  passed  several  worthless 
checks  on  different  people,  but  they  had  been 
reimbursed  and  Joined  In  the  request  that  he 
be  ^roled.  The  plaintiff  as  county  attorney 
recommended  this  course,  saying  that  he 
thought  it  was  Shearer's  first  offense.  The 
Judfla  asked  Shearer  if  he  had  ever  been  In 
trouUe  befwe,  and  mi  receiving  a  native 
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answer  prodnoed  proof,  ^vUdi  bad  been 
gathered  hs  tHe  sheriff,  that  he  had  serred  a 
term  In  the  i>enltentlar7  of  another  state. 
The  application  for  a  parole  was  denied,  and 
Shearer  received  bis  sentence. 

The  petition  alleged  that  the  entire  artfcle 
was  false.  On  the  cross-examination  of  the 
plaintiff,  however,  he  was  asked  to  point  out 
the  different  statements  that  be  cUdmed  to  be 
nntme,  and,  aside  from  a  danae  in  which  it 
vras  said  that  the  county  attom^'s  advice  to 
the  court  wlQi  r^erence  to  Shearer's  parole 
bad  been  given  "in  stentorian  tonea  that  could 
be  heard  at  the  Frisco  depot,"  be  Indicated 
only  the  condndlng  portion  of  tbe  article^ 
reading  as  follows: 

"The  result  demonstrates  that  vigilant  Inves* 
tigation  by  the  county  attorney  would  have  re- 
vealed the  facts  as  ascertained  by  the  sheriff. 
But  the  recommendation  that  Carver  made  to 
the  court  was  at  the  solicitation  of  the  attor- 
neys for  Shearer  and  the  price  be  was  paying 
for  his  subserviency  to  them.  Were  it  not  for 
the  action  of  Sheriff  Chandler,  the  combined 
efforts  of  SUiearer's  counsel  and  the  county  at- 
torney would  have  worked  an  Injustice  to  the 
people  of  Kansas  and  would  have  sent  a  man 
scot-free  who,  in  fact,  should  be  In  the  peniten- 
tiary. 

"liess  politics,  less  Juggling,  less  collusion 
between  the  county  attorney  and  certain  law- 
yers in  Paola  is  necessary.  This  circumstance 
demonstrates  that  Miami  county  is  in  need  of 
a  bigger  man  in  the  office  of  county  attorney 
than  Its  present  Inenmbent** 

Notwithstanding  the  use  of  the  words  "snb- 
serviency,"  "Juggling"  and  "collusion,"  this 
court  does  not  think  that  the  article  taken  ae 
a  whole  can  fairly  be  regarded  as  asserting 
that  the  plaintiff  was  actuated  by  any  cor- 
rupt motive.  The  substantial  charge  against 
him — ^the  only  misfeasance  or  nonfeasance 
alleged — was  that  be  did  not  make  a  vigi- 
lant Investigation  of  Shearer's  record ;  the 
form  of  the  statement  being  that  If  he 
had  done  so  he  would  have  discovered 
the  facts.  The  Implication  was  obvious 
tliat  be  was  not  accused  of  concealing  or 
suppressing  any  fact,  or  of  any  conscious 
wrongdoing.  The  offensive  words  quoted 
were  used  to  characterize  the  conduct  de- 
scribed—the failure  to  use  proper  diligence 
In  prosecuting  an  inquiry — and  must  be  inter- 
preted in  the  light  of  that  fact.  Whether  or 
not  a  vigilant  Investigation  by  the  county  at- 
torney would  have  revealed  the  past  history 
of  Shearer  was  largely  a  matter  of  opinion, 
and,  while  the  defendant's  criticism  was  ex- 
pressed in  somewhat  severe  terms,  this  court 
agrees  with  the  trial  court  that  it  does  not 
tend  to  show  actual  maUoe. 

"The  mere  fact  that  language  used  la  some- 
what strong,  or  not  altogether  temperate,  would 
not,  in  the  absence  of  any  Indication  tliat  it  was 
not  bona  fide,  be  evidence  of  malice."  Ocdlins, 


BL  B.  In  BdmoBdson  v.  Blrdi  ft  Oo.,  1907.  1 
K.  B.  871.  7  Ann.  Gas.  192. 

"While  the  motives  and  private  characters  of 
public  offidals  cannot  be  assailed  In  periodicals 
without  subjecting  their  proprietors  to  actions 
for  libel,  in  which  they  must  assume  the  burden 
of  establishing  the  truth  of  their  defamatory 
asBertioDs,  criticism  of  aH  official  acts  may  be 
safely  indulged,  and  the  language  employed  may 
be  caustic  and  Irritable  in  the  extreme."  Note. 
Iff  Am.  St.  Rep.  8fia 

[i]  B.  NottUng  was  Aown  In  the  drcnm- 
atancea  anrroundlng  the  affair  to  change  tbe 
I»lma  ffede  Bmeet  of  the  article.  Fractlcany 
all  the  evidence  was  directed  to  the  oneatlon 
of  Its  tnitb  or  falsity.  The  only  item  bavlnc 
a  possible  bearing  upon  the  qoestifm  of  ex- 
press malice  was  proof  that  some  lAx  months 
after  the  imhUcati<Hi  conyilalned  of,  and 
while  Uils  litigation  was  pending*  the  defend- 
ant's paper  had  printed  a  statemoit  ttiat  the 
plaintiff  bad  been  so  overcome  by  bis  efforts 
and  the  verdict  In  a  murder  trial  that  be  had 
been  unable  to  appear  for  the  coonty  In  sev- 
eral other  cases,  but  had  hired  another  at- 
torney to  represent  it,  whereas  In  fact  Uke 
plaintiff  bad  tried  tbe  cases  referred  to,  belns 
assisted  by  tlie  otho-  attorney  because  a 
client  of  the  latter  had  an  Interest  in  ttiem. 
Tbe  ^alntlff  also  made  an  <tfer,  wblcb  was 
refused,  to  prove  that  be  did  not  remember 
a  single  Instance  during  his  four  years'  serr* 
ice  as  county  attorney  where  the  defendant 
had  given  him  a  word  of  recommendation  or 
commendation.  We  cannot  regard  evidence 
of  this  negative  fact  as  having  any  tendency 
to  show  ill  will  or  actual  malice  on  tbe  part 
of  the  defendant. 

The  Judgment  Is  affirmed. 

AU  the  JDstices  concurring. 


BAMES  r.  CLABK.   (No.  21808.) 
(Supreme  Court  of  Kansas.    Jan.  11,  1919.) 

(Byllahitt  &y  thg  Court.) 
1.  Evidence  e=»e5S(4)— ^ial  «=>€2(2)— Ex- 

PEBT  TEBTniONT— RBBUTTAL. 

In  an  action  against  the  driver  ot  an  auto- 
mobile for  running  into  an  eight  year  old  boy 
and  canslng  his  death,  the  defendant  was  charg- 
ed with  negligence  In  going  too  fast.  Tbe  plain- 
tiGF  In  making  his  case  in  chief  introduced  evi- 
dence that  the  car  was  going  25  to  SO  miles  mn 
hour.  The  defendant  testified  that  be  was. go- 
ing from  6  to  8  miles  an  hour  when  the  boy 
ran  In  front  of  the  car;  that  he  put  on  the 
brake,  and  the  car  skidded  about  10  feet;  that 
i^hen  he  saw  that  be  had  struck  the  boy  he 
released  the  brake,  and  tbe  machine  rolled 
about  20  feet  further,  and  was  stopped  bj  a 
new  applicatioii  tiiereof.  In  rebuttal  the  plalb- 
tiff  offered  to  prove  an  expert  witness  in 
answer  to  two  hypothetical  questions  that  an- 
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der  the  dreamatuiMi  ctated  by  the  defeudut 
the  flnt  application  of  the  brake  wotdd  bare 
■topped  the  ear  wi^ln  2  feet  if  It  had  beeo  so- 
lar b«t  6  to  8  miles  an  hour,  and  that  the  dia- 
tanoe  traveled  before  etopping  indicated  an  In- 
itial  ipeed  of  80  to  40  mile*  an  hour.  Held, 
that  nich  showing  was  proper  in  rebuttal,  but 
that  one  of  the  qaestiona  included  a  material 
aasumptlon  not  warranted      the  evidence. 

2.  HioHWATS  «=>178(2)— DuTT  or  Dbivkb  of 
AuTOHOBiLB  —  BxDUonon  or  Spebd— Stat- 
ute. 

The  «tmtnto^  provision  (now  repealed)  that 
**apon  approaching  *  •  *  another  vehicle  or 
an  aninuU  or  person  outside  of  any  village  or 
d^,  th»  person  operating  a  motor  vehide  shall 
r«dnee  the  speed  of  snch  vehide  to  a  rate  not 
ezeeedii^  right  miles  an  hour  and  shall  not  ex- 
ceed such  speed  nntn  entinly  past  sodi 
*  *  *  vehide,  animal  or  person,**  made  it 
the  duty  of  the  driver  of  an  automobile  in  pass- 
ing a  pedestrian  in  the  highway  to  reduce  his 
quad  to  eii^t  miles  an  hour. 

8.  TaiAL  ^s214--Iirentucmoini--MioianTT— 
dan  BaQOtuD  or  Child. 
The  refusal  of  sn  InstracUon  relative  to  the 
car«  required  of  a  ohOd  walking  in  the  highway 
on  the  apprcach  of  an  automobile  held  to  have 
been  erroneous. 

4.  HiOHWATB  ^lS4<4)-IlinmT  nOH  Auro- 
HOBiXiS— Oabb  BntTmo  or  nuMnuir. 
An  Ittstmction  that  It  is  the  do^  of  a  foot 
traveler  on  a  highway,  when  he  knows  of  the 
approach  of  ai^  automobile  in  the  traveled  and 
beaten  track,  to  step  aside  and  out  d  each 
traveled  and  beaten  track  to  avoid  and  pre- 
vent injury  to  himself,  Jkeld  to  have  been  open 
to  a  conatmction  requiring  the  pedestrian  to 
leave  the  used  portion  of  the  Ughway,  and, 
as  BO  construed,  to  have  been  erroneous. 

Appeal  from  Diattlct  Goart,  Dickinson 
County. 

Action  by  Tied  L.  Barnes  against  Fnmk 
dark.  Jtidgment  fOr  defadant,  and  plain- 
tiff appeals.  Reversed,  and  remanded  for 
new  trial. 

Sldwln  Anderson,  of  Ooondl  Grove,  Frans 
BL  Idndqaist,  of  Kansas  City,  Mo.,  and  Frank 
A.  Green,  of  Herington,  for  appellant. 

O.  E3.  Ragh,  of  Abilene,  for  appellee. 

MASON,  J".  Bdgar  Oames,  a  boy  not  quite 
Bine  years  eld,  while  walking  home  from 
■diool  alMu;  a  eoontry  road,  waa  killed  by 
bdng  mn  over  by  an  aatcanobtle  going  in  the 
same  dlrectl<m,  driven  by  Frank  Clark.  The 
boy's  father,  Fred  L.  Fames,  bnmgbt  tbls  ac> 
tion  affslnst  C3ark  for  damages  on  that  ac- 
count A  Jury  trial  resulted  In  a  verdict  and 
jndgmMt  for  tbe  defendant,  and  the  plaintlil 
appeals. 

[111.  The  petition  alleged  that  the  defend- 
ant was  negligent  In  driving  too  fast  and  in 
filing  to  obey  0ie  statute  reqnirlng  bim  to 
ndooe  bla  speed  to  8  mUss  an  hour  wbUe 


nndertaklng  to  pass  flie  boy.  In  makUg  bis 
case  In  chief  the  plaintiff  introduced  evidence 
tending  to  show  that  the  car  waa  going  fmn 
25  to  SO  miles  an  hour;  that  as  it  approadied 
tlie  boy  botb  were  on  the  west  or  right-hand 
side  of  tbe  road,  which  was  wide  enough  for 
three  cars  to  pass;  that  tbe  smooUi,  beatoi 
part  of  the  road  was  a  little  more  than  SO 
feet  ^de ;  that  tbe  boy  started  to  the  oth^*  ^ 
side  of  road,  and  the  defendant  did 
tbe  same,  the  coI11s1(hi  occurring  mi  the  east 
side;  that  no  signal  was  sonnded  Jnst  before 
the  accident;  that  the  'defendant  shortly 
afterward  pohited  out  to  a  witness  the  tracks 
his  car  had  made,  and  they  showed  it  had 
skidded  7  or  8  feet 

The  defendant  testified  that  as  he  ap- 
proached the  hoy  he  sounded  his  horn ;  that 
the  boy  looked  back  and  saw  him,  and  at  once 
tamed  to  tbe  right  and  got  out  of  the  road ; 
that  the  boy  stepped  back  into  the  west  or 
right-hand  track  of  tbe  road  and  continued 
to  walk  sonth  In  that  track;  that  as  he  came 
nearer  he  slowed  down  his  machine,  and 
when  he  saw  the  boy  Intended  to  hold  the 
road,  being  then  20  or  30  feet  from  him,  turn- 
ed his  car  to  the  left  and  got  over  in  the  east 
track ;  that  at  tbls  time  he  was  running  be- 
tween 7  and  10  miles  an  hour,  and  when  he 
got  over  Into  the  east  track  about  6  or  8 
miles ;  that  Just  as  be  was  about  to  pass  the 
boy  ran  diagonally  across  the  road  in  front 
of  the  car;  that  as  soon  as  he  saw  him  run- 
ning he  threw  on  tbe  brakes  and  did  every- 
thing he  could  to  stop  the  car ;  that,  think- 
ing the  boy  might  get  across,  he  wheeled  his 
car  to  tbe  right,  but  that  the  boy  struck  the 
car  between  the  left  front  feuder  and  spring ; 
that  tbe  boy  had  run  10  or  IS  feet  from  the 
place  where  he  waa  walking  to  where  the  car 
struck  him;  that  the  hind  wheels  slid  or  skid- 
ded 8  or  10  feet  when  he  applied  the  brakes, 
and  when  he  saw  be  had  struck  the  boy  he 
released  the  brakes  to  avoid  shoving  or  roll* 
Ing  bin  If  tbe  hind  wheel  «bonld  w»  over 
him ;  that  the  car  ran  from  20  to  80  feet  past 
the  hoy,  when  he  applied  tbe  brake  and  stop- 
ped It;  that  the  car  was  not  going  over  8 
or  «  miles  an  hour  when  it  struck  tbe 

In  rebuttal  the  plaintiff  produced  a  witness 
who  waa  In  the  automobile  business,  bad  op- 
erated antomoUles  tor  11  yeaia,  and  waa  fa- 
miliar with  tlulli  speed,  and  a^ed  him  this 
question : 

"Now,  Mr.  Lamb,  assuming  that  on  a  dry 
road,  practically  level,  an  automobile  weighing 
some  8,600  pounds,  under  control,  equipped 
with  good  brakes  and  otherwise  in  folr  work- 
ing condition  and  in  running  operstion  on  said 
road,  end  the  operator  of  the  car  Immediately 
upon  discovering  a  child  in  the  highway  throws 
oat  the  dntdi  and  puts  on  the  brake  in  an  at- 
tempt to  stop  the  ear,  going  at  the  rate  of  from 
6  to  8  miles  an  hour,  how  many  feet  In  your 
opinion  as  an  expert  would  the  ssid  automobile 
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go  befon  it  could  b*  btoocht  to  ft  ounplete 
■top?" 

An  objection  was  made  upon  various 
groands,  and  was  sustained,  the  judge  say- 
ing, "I  don't  think  this  is  rebuttal  testimony.** 
The  witness,  If  permitted,  would  have  0v- 
en  the  answer,  "Two  feet"  A  second  ques- 
tion was  then  asked,  having  the  same  begin- 
ning, but  concluding  thus,  "and  sfaldded  from 
8  to  10  feet;  that  thereafter  he  ran  over  the 
child,  and  In  so  running  over  blm  released 
the  brake,  and  Immediately  after  running 
over  said  child  the  car  skidded  for  an  addi- 
tional space  of  30  feet  before'  It  could  be 
brought  to  a  full  atop;  at  what  speed,  in 
your  opinion  as  an  expert,  was  the  said  car 
going  at  the  time  that  said  clutch  was  thrown 
out  and  said  brakes  applied?"  An  objection 
to  this  guestl(Mi  upon  the  ground,  among  oth- 
ers, that  It  was  not  rebuttal,  was  made  and 
sustained.  The  answer  would  have  been, 
"Thirty  to  thirty-five  miles  an  hour."  These 
rulings  are  complained  of. 

It  is  true  the  ultimate  purpose  of  the  ex- 
cluded evidence  was  to  support  the  claim  of 
the  plaintiff  that  the  car  was  going  too  fast, 
and  the  rate  of  speed  was  one  of  the  mat- 
ters sought  to  be  established  by  his  evidence 
in  diief.  But  In  offering  the  expert  witness 
be  was  undertaking  to  counteract  or  impair 
the  effect  of  the  defendant's  testimony,  not 
by  merely  producing  cumulative  evidence, 
more  evidence  of  the  kind  he  had  already 
Introduced,  but  by  showing  the  falsity  of  the 
specific  testimony  attacked.  This  be  could 
not  have  done  sooner,  for  he  could  not  an- 
ticipate the  details  of  the  defendant's  nar. 
ratlve.  It  Is  true  that  the  original  evidence 
in  behalf  of  the  plaintiff  included  statements 
with  regard  to  the  speed  and  action  of  the 
car,  but  only  the  defendant  ooold  know  posl' 
tlvely  just  when  the  brake  was  applied  and 
taken  off,  and  what  mov^nsnts  had  followed. 
When  hia  tctbIou  of  these  matters  was  laid 
before  the  jury,  its  interpretation  as  bearing 
npoD  the  question  of  ^>eed,  by  one  compe- 
tent to  form  a  judgment,  became  of  obvious 
Importance.  Moreover,  the  evidence  offered 
tended  to  ocmtradict  the  testimony  of  the 
defendant  by  showing  it  to  be  inconsistent 
wUb  ItseLC 

"For  matters  properly  not  evidential  until  the 
rebuttal,  the  proponent  has  a  right  to  pat  them 
in  at  that  time,  and  tbey  are  therefore  not  sub- 
ject to  the  discretionary  exclusion  of  the  trial 
conrc."  8  Wigmore  on  Evidence.  {  i&IS,  p. 
2477. 

We  ooadxiie  that  the  evidence  was  admls- 
aible  in  rebuttal. 

In  ttie  appeUetft  brief  It  la  argned  tbat  the 
hypothetical  questions  were  properly  ruled 
out  because  they  contained  the  assumption 
that  the  road  at  the  place  In  question  was 
"mactlcally  level"  whereas  aeveral  of  tha 
witnesses  had  testlfled  that  It  was  a  little 
downhill.  Ooft  oE  thtta  Hid  ali^  tliought  it 


was  "ft  Uttla  bU  downhUl" ;  that  it  was  near- 
ly lOTSI.  aJmott  lev^  We  do  not  think  the 
variance  between  almost  or  nearly  level  and 
"practically  level"  Is  sufficient  to  warrant  aa 
approval  of  the  rejection  of  tbe  evidence, 
inasmufdi  as  the  attention  of  neither  court 
nor  counsel  appears  to  have  been  directed  to 
it  at  the  time;  the  ruling  having  been  plac- 
ed up<Hi  the  ground  already  discussed.  A 
further  objection  Is  urged  in  the  brief  to  tha 
second  of  the  two  hypothetical  qoestlonfl  oa 
the  ground  tbat  it  assumed  that  the  car 
skidded  after  striking  the  boy;  the  evidence 
t)elng  that  the  brake  had  then  been  released, 
and  tbat  the  car  rolled  until  the  defradant 
again  apt^ed  the  brake  and  stopped  It.  This 
was  such  a  material  variation  as  to  warrant 
a  rejection  of  the  question. 

[X]  2.  The  court  refused  to  give  an  Instruc* 
tlon  to  the  effect  that  It  was  the  duty  (tf  the 
d^endant  on  ai^roachlng  the  boy  to  reduce 
Us  speed  to  a  rate  not  exceeding  eight  miles 
an  hour,  and  not  to  exceed  sndi  speed  until 
entirely  paat  him.  The  statute  then  in  force 
(Gen.  Stat  ISIS,  {  606^  superseded  br  section 
5k  c.  74,  Lawn  of  1917)  oontained  this  pro- 
vision: 

"Upon  approaching  railroad  erosslnff  and  bt- 
tersection  of  highways,  or  a  brl^;e  or  a  sharp 
curve  or  a  steep  dwceat  or  another  vebide  or 
an  animal  or  person  outside  of  any  village  or 
city,  the  person  operating  a  motor  vebicle  shall 
reduce  the  speed  of  such  vehicle  to  a  rate  not 
exceeding  eight  miles  an  hour  and  shall  not 
exceed  such  speed  nntU  entirely  past  such  in- 
tersectiont  brUige,  com,  descent,  vehlde,  ani- 
mal or  perwHi.'' 

It  has  been  beld  that  this  statute  Is  not  to 
be  construed  as  forbidding  the  driving  of  an 
automobile  at  a  hl^er  rate  of  speed  than 
eight  miles  an  hour  while  passing  a  horse- 
drawn  vehicle  going  In  the  same  dlrecOoo. 
State  V.  Pfeifer,  06  Kan.  701.  1S3  Pac.  5S2. 
This  decision  was  possibly  interpreted  by  the 
trial  court  as  nullifying  the  statutory  require- 
ment  that  the  speed  of  a  motor  v^lcle  shall 
be  reduced  to  eight  miles  an  hour  when  pass- 
ing a  person  on  foot  in  the  hl^way.  tt  was 
not  so  Intended,  and  the  reason  given  for  it 
— that  the  statute  contemplates  the  passing 
of  vehicles  gcdng  in  the  same  direction,  and 
this  would  be  rendered  practically  impossible 
a  speed  limit  of  eight  miles— does~ not  ap- 
ply to  the  case  of  a  pedestrian.  We  hold  the 
omission  to  Instruct  upon  the  effect  ot  this 
part  of  the  statute  to  have  been  orroneoua. 

[t]  8.  Oomptolnt  la  alao  made  <tf  ttie  refua- 
ftl  of  tile  oovit  to  glTe  in  tautmctlon  rending: 

**Tou  are  farther  Instructed  that  chfldreB  of 
tender  age  are  not  held  to  tiie  same  strict  ae- 
coontablllty  as  persons  of  full  age  and  experi- 
ence, but  are  re<iuired  to  ezerdse  such  pru* 
dence  and  care  as  persons  of  their  age,  experi- 
ence, knowledge,  and  Intelligeoce  are  ordinarily 
expected  to  exercise  under  like  circumstances." 

tUe  jury  were  properly  inatrncted  aa  totlte 
additional  precaution  on  the  part  of  the  de- 
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fendant  made  necessary  by  the  boy's  jtmth, 
but  tbe  only  Instruction  they  were  given  with 
regard  to  tSm  ^nestloiL  of  the  b<^'a  contribu- 
tory n^llgaice  as  affected  by  tala  age  was  In 

these  words: 

"If  the  Jury  find  and  believe  from  the  erl- 
dence  that  he  waa  of  sufficient  age,  intelligence, 
and  onderataading  as  to  know  that  be  shoold 
get  ont  of  tbe  hig^ay  in  ease  of  the  approach  of 
so  a1ltolllobII^  and  that  if  ha  did  not  do  so  ttat 
he  was  llaUe  to  be  stradt  and  Injnred,  and  U 
he  did  not  do  so,  if  h«  knew  w  might  know  that 
the  automobile  in  Question  wss  coming  by  the 
exercise  of  luroper  care,  he  would  in  such  case 
be  guilty  of  contributory  negligence  under  other 
instructlona  herein  defining  contributory  negli- 
gence." 

Tbe  Instruction^  in  our  Judgment,  did  not 
cover  tbe  field  indicated  by  that  requested. 
It  limited  too  closely  tbe  effect  of  the  boy's 
Immaturity.  It  is  also  wen  to  objection  as 
assuming  that.  If  his  mind  was  matnre 
enough  to  appreciate  tbe  dang^  of  the  sltu- 
atloD,  it  was  bis  dnty  to  get  ont  of  tbe  high- 
way on  tbe  approach  of  the  antomobUe,  a 
qoeetion  inT<4ved  in  the  next  assignment  of 
error  to  be  considered. 

[4]  4.  The  court  gave  the  following  Instnio* 
tion,  ot  wblcb  complaint  is  made : 

"Ton  are  lastraeted  that  it  fs  the  dat?  of  a 
foot  passenger  traveling  upon  a  public  highway 
outsUe  of  a  dty  or  village,  when  he  knows  of 
the  approach  of  an  automobile  coming  in  the 
traveled  and  beaten  track  apon  sneh  highway, 
to  step  aside  and  out  of  sneh  traveled  and 
beaten  track  to  avoid  and  prevent  injury  to 
himself  when  such  anbunot^  is  approaching 
and  passing  him,  and  if  he  does  not  step  aside 
when  he  knows  such  automobile  Is  coming  and 
approaching  him  to  avoid  being  atmek  by  the 
same,  and  is  strudi  and  Injured  in  such  case,  he 
would  be  goaty  of  eontrttmtoxy  negHgenes,  and 
could  not  in  such  case  recover  for  his  injuries. 


even  tiioogh  the  party  running  and  operating 
such  antomoUle  was  guilty  oi  negligence  upon 
his  part  la  the  operating  and  running  of  such 
automobile.** 

Foot  travelers  have  equal  rights  upon  tbe 
highway  wltb  tbe  drivers  of  vehicles,  and 
tbe  usual  statement  of  tbelr  obligation  is 
that  they  must  use  what  amounts  to  reason- 
able care  in  tbe  particular  circumstances. 
Note  61  U  B.  A.  (N.  S.)  092.  It  may  be  that 
as  a  matter  of  law  reastmable  care  requires  a 
pedestrian  who  Is  about  to  be  overtaken  by 
an  automobile  to  step  to'  one  side  and  allow 
it  to  pass,  80  that  It  will  not  have  to  turn 
out  and  go  around  him.  And  If  the  road  (or 
tbe  traveled  portion)  is  so  narrow  that  one  or 
the  other  must  get  outside  of  it  in  order  that 
tbe  car  may  pass,  doubtless  this  should  be 
done  by  him  who  la  on  foot,  because  be  can  do 
It  the  more  easily.  But  where  the  beaten 
trade  Is  wide  enou^  tor  several  vehicles  to 
pass  (as  se^s  t(»  bave  beoa  tbe  case  here) 
there  can  be  no  hard  and  fast  rule  that  pe- 
destrians must  get  oomidetely  outtdde  of  the 
highway  or  of  tb«  traveled  portion  of  It. 
It  may  not  bave  been  tbe  intention  of  tbe 
trial  court  to  annonnce  sucb  a  rule,  but  tbe 
langaags  used  Is  snffldttotly  opoi  to  that  In- 
terpretation to  mggaat  its  modtflcatlon  upoa 
a  new  trial. 

A  number  of  other  requested  Instructions 
were  either  covered  by  the  general  charge 
or  relate  to  tbe  matters  already  discussed. 
An  objection  to  a  question  asked  of  a  wit- 
ness on  cross-examination  seems  to  have  been 
properly  sustained,  as  tbe  matter  refwred  to 
bad  not  been  toadied  uqyon  in  fbe  dliect  ex- 
amination. 

Tbe  Judgment  Is  reversed,  and  tbe  cause 
rananded  for  a  new  trial. 
All  tbe  Justices  concurring. 
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COLOPTT  STATE  BANK  OF  COLONY  v. 
WATSON  et  iL   (No.  21296.) 

<SDprem«  Court  of  Kansas.    Jan.  11,  1019.) 

(Syllahiu  hv  the  Court.) 

1.  Appeal  aitd  Ebbob  ■&=»1001(1) — Sumciien- 

CT  OP  BviDEKOB— BbTIEW. 
The  itsuee  presented  to  the  jury  having  on 
sufficient  evidence  been  found  In  favor  of  the 
plaintiff,  the  verdict  must  stand. 

2.  INSUBAHCE  «»612(1^  —  Bond  or  Bark 
Cabhieb— Stock  I^abiutt, 

The  lien,  If  any,  of  the  plaintiff  bank  on  the 
stock  of  one  of  the  defendants  interposed  no 
obstacles  to  its  looking  to  the  sarety  bond 
company  for  indemnity. 

8.  Insubamce  ^=3665(7}  —  Bond  or  Bank 
Casbibr— Notice  to  Subett. 
A  provision  of  the  bond  that  notice  shoold 
be  given  on  becoming  aware  of  any  act  wbicb 
might  be  made  the  basis  of  a.  claim  onder  snch 
bond  Tield  not  to  preclude  the  plaintiff  from 
maintaining  this  action  under  the  dreomatances 
shown  by  the  evidence  and  stated  in  the  opinion. 

4.  Inbubance  ^»59{K0)  —  Gabhibb'b  Bond  — 
Pbosbcdtion  op  Cuiic. 
The  provision  in  the  bond  that  no  claim 
should  be  paid  anless  filed  within  six  months 
from  its  expiration  or  cancellation  oonstitated 
a  defense  to  the  action  against  the  company. 

8.  Banks  and  Banking  <^116({5— Knowl- 
edge OP  DiBEOTOB. 
Knowledge  which  a  director  of  a  bank 
might,  bat  did  not,  have  touching  the  acoonnt 
involved  herein,  did  not  bind  the  bank. 

6.  Appeal  andLbbob  ^»1006<3)— Suitiozkv- 
CT  or  Evidence. 
The  evidence  examined,  and  found  not  to 
justify  the  claim  that  the  verdict  Is  excessive. 

Appeal  from  Dtstrlct  Courts  AnderBon 
County. 

Actlcn  by  the  Coloay  State  Bank  ot  Oolmiy, 
Kan.,  against  W.  T.  Watson  and  otliera. 
Judgment  for  plaintiff,  and  defendant  named 
appeals.  Affirmed  In  part,  and  reversed  in 
part 

Bowman  &  Bowman,  of  Oamett,  for  ap- 
pellant 

Swing,  Gard  &  Card,  of  Ida,  O.  W.  Oar- 
rlsoD,  of  Topeka,  and  J.  T.  Frlngte^  of  Bur- 
Ungameb  ftkr  appellee. 


WEST,  J.  ^nila  aetton  was  to  recom  dam- 
ages for  the  alleged  wrongful  nee  of  funds 
of  the  plaintiff  bank  In  making  a  loan  to  the 
defendant  Brown. 

It  was  alleged,  In  aubstahce,  that  while 
WotsoD  was  a  stockholder,  director,  cashier, 
and  manager  of  the  plaintiff  bank,  he  wroi^- 
full7  entered  Into  an  arranganoit  wltti 


Brown  to  use  ftmds  d  the  bank  to  purchase 
hay.  Brown  being  flnandally  worthless ;  that 
the  venture  resulted  In  a  loss  to  Watson  and 
Brown,  of  $1,600,  to  cover  which  It  was  al- 
leged that  tb^  made  a  note  for  that  sum 
to  the  order  of  the  plalntlfl  which  represent- 
ed the  balance  due  the  bank  from  them  for 
money  that  had  been  wrongfully,  nnlawfally, 
and  dlahmeedy  used  by  them  jtdntly  as  In- 
dicated. It  wu  sought  to  recover  txom  the 
surety  company  also  vaOier  Its  boid  guaran- 
teeing the  honesty  at  tba  deftodant,  Wat- 
son, 

It  is  undisputed  that  during^  the  time  cov- 
ered by  the  taj  tratisacU<His  Watsim  was 
cashier  and  managing  officer  of  the  plaintiff 
bank;  lliat  Brown  did  cany  on  a  oonsld«^ 
able  hay  business,  buying  with  the  aid  and 
assistance  of  Watson,  reaulttaig  In  a  loss  Bid>- 
stantlally  as  alleged.  It  Is  the  contmtion  of 
the  plaintiff  that  Watson  tnd  Brown  went 
into  the  hay  business  as  a  Joint  adventure 
or  partnership,  and  ttiat  the  loss  was  the  re- 
sult ot  snch  relationship  and  dealing,  that 
the  devotion  of  titie  bank's  funds  to  these 
transactions  was  without  the  knowledge  of 
the  bank  and  was  by  Watson  concealed  frooi 
It,  and  that  he  acted  in  bad  faith  in  the  mat* 
ter. 

[1  ]  Without  going  Into  the  details  or  quot- 
ing from  the  evidence.  It  suffices  to  say  that 
these  assertions  were  vigorously  denied  by 
Mr.  Watson,  and  on  the  two  questtooa,  tlm 
alleged  partoMrstdp  and  aUeged  bad  faith, 
there  was  evidence  on  which  the  jury  might 
with  suffldent  support  have  found  either 
way.  They  did  find,  however,  in  favor  of 
the  plaintiff  on  both  these  questl<nis,  and 
there  is  in  the  record  snch  basis  for  those 
flndings  that  we  cannot  undor  Uie  familiar 
rule  disturb  than. 

[I]  It  is  also  claimed  that  the  verdict, 
■whlA  was  for  $1,889.26,  Is  ezcesdve.  This 
also  Is  a  matter  on  wbidi  the  teettmooy  was 
conflicting.  It  la  urged  that  the  balance  on 
hand  for  the  hay  account  of  $116.96  at  the 
time  of  the  trial  should  have  been  credited 
on  the  note,  but  it  is  also  argued  that  a  cred- 
it of  $200  which  was  made  on  the  hay  ac- 
count consisted  of  a  promissory  note  to  whtdi 
Watson  signed  Brown's  name,  and  which 
has  never  been  paid.  It  Is  asserted  and  de- 
nied that  the  parties  agreed  on  the  amount 
of  the  verdict  in  case  the  plalntlfl  tfionld  re- 
cover, but  at  any  rate  the  trial  court  gave 
much  attaatlon  to  the  mottmi  for  a  new  trial, 
and  appeared  to  ,f  eel  satisfled  wlQi  the  Ter* 
diet  as  It  Is.  and  we  see  no  sufficient  reaaoo 
for  changing  It 

The  issues  as  between  the  plaintiff  and  the 
defendants  Watson  and  Brown  were  submit- 
ted to  a  jury,  but  the  alleged  liability  on  the 
btmd  was  tried  the  court,  and  Judsment 
rsndered  for  tba  plaintiff.   It  la  omtended 
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that  tldfl  SQMumtlon  (tf  the  Inaes  ms  prcjo- 
dldil  to  ttie  annty  eompuiy.  bat  we  are  In- 
cUned  to  the  Ti«w  tliat  tho  trial  by  Qie  court 
after  the  5ury  had  been  dls^rsed  was  fti* 
vorable  rather  tiian  unfavorable  to  the  com- 
pany. At  any  rate,  no  error  In  this  respect 
fs  apparent  from  the  record.  • 

It,  n  It  Is  cfrntended  that,  as  Wataon  by 
blmsdf  and  his  relativea  held  43  shares  of 
■the  stock  of  the  bank,  tb»  plalatUC  sboold 
hare  secured  Itstif  by  iU  Uen  thereon,  and 
should  not  call  tipon  tbls  defendant  to  lelm* 
bnrse  It  for  Its  loss.  But  tt  must  be  borne 
la  mind  that,  before  the  allied  liabtltty  of 
Watson  arislDg  oat  of  Che  hay  deal  was  dls* 
covered  by  the  bank,  Watson  sold  his  stock, 
and  the  surety  ctnnpany  was  paid  for  Its  con- 
tract of  indemnity,  and  cannot  ask  the  bank 
to  stand  aside  until  it  recoups  Iran  some 
otber  source. 

Complaint  is  made  about  the  ^>ecial  find- 
ings and  the  sufficiency  of  the  evidence  in 
the  Jury  part  of  the  trial,  but  we  can  dls- 
cover  no  merit  in  this  complaint 

[I]  It  is  argued  that,  as  Mr.  Bishop  was  a 
director  and  employfi  of  the  bank,  and  had 
or  should  have  had  knowledge  of  the  hay 
transactions  appearing  upon  the  books,  the 
bank  was  bound  therdjy.  But  the  testimony 
fails  to  show  that 'Mr.  Bishop  bad  much  to 
do  with  the  management  of  the  bank,  or 
knew  very  much  about  these  transactions; 
Air.  WatscMi  b^g  the  alert  and  active  roan 
who  was  steering  its  flnandaL  course. 

It  Is  urged  that  the  bond  contained  a  pro- 
vision that  no  claim  thereunder  should  be 
payable  If  Qled  with  the  company  after  six 
months  from  the  expiration  or  cancellation 
of  the  b<md. 

The  terms  of  the  bond  on  this  point  are: 

"Now,  therefore,  *  *  *  it  is  hereby  agreed 
that,  subject  to  the  obligations  Imposed  on  the 
employer  by  this  bond  and  the  warranties 
aforesaid,  which  are  part  hereof,  •  •  *  the 
company  shall,  at  the  expiration  of  three 
months  next  after  proof  of  a  pecuniary  loss, 
as  hereinafter  mentioned,  has  been  given  to 
the  company,  reimbnrse  the  employer  to  the 
extent  of  the  sum  of  five  thousand  dollars,  and 
no  further  for  such  pecuniary  loss  of  moneys, 
secnrities,  or  other  personal  proper^  belcmging 
to  the  employer,  as  the  enyiloyer  shall  have  sus- 
tained by  any  dishonest  act  or  acts  committed 
by  the  employ^  in  the  performance  of  the  du- 
ties of  the  office  or  position  in  the  service  of 
the  employer  hereinbefore  referred  to,  or  of 
such  other  office  or  position  as  the  employ^  may 
be  snbaeguentij  appointed  to  or  called  upon  to 
fill 'by  the  employer  as  such  duties  have  been, 
or  may  hereafter  be,  stated  in  writing  by  the 
employer  to  the  company,  and  occurring  during 
the  continuance  of  this  bond,  and  discovered 
at  any  time  within  six  months  after  the  expira- 
tion or  cancellation  of  this  bond,  or  in  case  of 
the  death,  resignation,  or  removal  of  the  em-' 
ploytf  prior  te  tte  otplration  or  eanoellation  of 
the  bond  within  six  months  after  sach  dteth. 


resignation,  or  remonri.  •  •  •  Provided,  that 
no  claim  shall  be  payaUe  hereonder  that  shall 
be  filed  with  the  company  after  the  period  of 
six  months  from  the  uidratifm^  or  cancellation 
of  this  bond." 

This  is  the  kind  of  contract  the  parties 
made  for  themselves,  and  we  cannot  diange 
it. 

It  has  been  held  that  this  six  months'  pro- 
vision does  not  amount  to  a  limitation  as  to 
the  time  of  suit.  14  B.  O.  L.  580.  In  Guar- 
anty  Co.  v.  Mechanics'  Sav.  Bank  &  Trust 
Co.,  80  Fed.  766,  26  0.  C.  A.  148.  it  was  held 
by  Justices  Taft,  Lurton»  and  Hammond, 
tbat^ 

"A  provision  In  the  bmd  limiting  the  risk  to 
a  loss  sustained  'and  discovered  during  the  con- 
tinuance of  this  bond,  and  withjn  six  months 
from  the  employS  ceasing  to  be  in  said  service,' 
does  not  bind  the  company  for  any  loss  discov- 
ered more  than  six  months  after  the  expira- 
tion of  the  bond,  whether  the  employ^  had  then 
quitted  the  service  of  teller  or  not." 

[4]  We  cannot  regard  tbe  six  months'  pro- 
vlstmi  In  this  bond  as  governed  by  the  same 
rule  applicable  In  Bepubllc  County  v.  Guar- 
anty Co.,  96  Kan.  2Sft.  160  Pac.  690,  HcGlure 
V.  Construction  Co.,  97  Kan.  695,  156  Pac 
692,  or  Asphalt  Co.  T.  Building  Co.,  99  Kan. 
567,  162  Pac.  299,  U  R.  A.  19170,  490. 
Hence  we  are  constrained  to  hold  that  the 
company  is  not  liable,  and  the  judgment,  as 
to  It,  Is  reversed.  This  ruling  makes  it  un- 
necessary to  notice  certain  otber  complaints 
made  by  the  bonding  company. 

The  judgment  as  to  the  defendant  Wat- 
son is  affirmed. 

All  the  Justices  concurring. 


SIMBB  T.  FLATT.    (No.  MSL) 

(Supreme  Court  of  Oklahoma.   Nov.  26,  1918. 
Rehearing  Denied  Jan.  13,  1919.) 

(SylldbuB  hv  ike  CouH.) 

1.  Girrs  ^=»6<2)— CoNDmoMAL  Gift  obSauc. 

An  aeidgnment  of  an  interest  in  an  estate 
containhig  the  provision,  "This  is  done  with  the 
provision  that  said  part  of  the  estate  be  used 
for  the  sole  purpose  of  paying  board,  room 
rent  and  tuition  in  ttte  Mary  Kendall  College 
for  GiHs  at  Tulsa,  Oklahoma,  and  in  case  said 
money  of  said  estete  is  not  used  for  the  pur- 
poses above  stated,  it  is  to  revert  ba<^  to  said 
Eunice  Duncan,"  is  a  conditional  gift,  and  not 
a  sale  of  the  iaterest  of  the  donor  in  the  estate. 

2.  GiXTB  •s>41— GoHomonAL  Gnr— Hkvooa- 
Tzon. 

A  conditional  gift  may  be  revoked  by  the 
dmior  any  time  after  tb*  confitlcm  is  broken, 
provided  tiu  pnverty  has  not  bcoi  delivered. 


•MVor  olbw  oasis  sia  same  tosta  and  KR-MUMBBB.  1b  aU  Kay*Niiml»«a  Dls«ts  and  lodusi 

177P^-8S 


Digitized  by 


546 


177  PAOIPIC 


BEPORTBR 


(OU. 


&  GiPra  «s»41— OONDrnoHAL  Girr— Bbbach 
or  CONDITIOR— Rbcotbbt  bt  Dohob. 
Where  the  donor  revokes  a  conditional  gift 
becanse  of  a  breach  of  the  condition,  such  don- 
or is  entitled  to  recover  the  property  donated, 
provided  the  same  has  not  been  deUvered. 

GommisslCHiers'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Love  County; 
W.  F.  Freeman,  Judge. 

Proceeding  by  J.  A-  Slmer,  administrator 
of  M.  L.  Mitchell,  deceased,  for  distribution 
and  settlement,  opposed  by  Eunice  Duncan, 
and  from  the  order  of  the  county  conrt  J.  G. 
Blatt.  guardian,  etc.,  appealed,  and  from  th^ 
judgment  of  the  district  court  the  adminis- 
trator brings  error.  Reversed  and  remanded, 
with  directions. 

H.  A.  Stanley,  of  Ardmore.  for  plaintiff  in 
^ror. 

SPRINGER,  C.  This  was  an  action  in  pro- 
bate arising  on  an  order  of  final  settlement 

and  distribution. 

On  the  25th  day  of  December,  1915,  M.  L. 
ijitchell  died  In  Love  coimty,  leaving  an  es- 
tate of  approximately  $1,500  and  as  his  heirs, 
two  daughters,  E^unlce  Duncan,  a  married 
woman,  and  Belva  Mitchell,  a  minor. 

It  was  the  desire  of  Mrs.  Duncan  to  give 
the  greater  portion  of  her  share  of  the  estate 
to  her  sister  for  the  purpose  of  giving  her 
the  advantage  of  an  education. 

J.  A.  Simer  was  duly  appointed  adminis- 
trator, and  for  the  purpose  of  beneflcially  as- 
sisting her  sister  to  educate  herself,  on  Jan- 
uary 1,  1916,  Eunice  Duncan  and  her  hus- 
band, H.  EX  Duncan,  executed  the  following 
inatrument: 

* 

"To  J.  A.  Simer,  and  to  Whom  Else  This  Ma; 
Concern;' 

"Jan.  1,  1916. 
"This  is  to  certify  that  Eunice  Duncan  and 
her  husband,  H.  E.  Duncan,  assign  and  bequeath 
all  their  interest  and  title  in  the  late  M.  L. 
BUtcbell  estate  at  Simon,  Love  coi^nty,  Okla- 
homa, to  Belva  Uitcbell,  except  two  hundred 
dollars,  $200.  This  is  done  with  the  provision 
that  said  part  of  the  estate  be  used  for  the 
sole  purpose  of  paying  board,  room  rent  and 
tuition  in  the  Mary  Kendall  College  for  GirU 
at  Tulaa,  Oklahoma,  and  in  case  said  money 
for  said  estate  is  not  used  for  the  purpose 
above  stated  it  is  to  revert  back  to  said  Eunice 
Duncan.  It  ia  further  desired  by  the  said  Eu- 
nice Duncan  that  Judge  Hays,  judge  of  the 
county  court  at  Marietta,  Love  coun^,  Okla- 
homa, act  as  guardian  for  the  said  Bdva  Mitch- 
ell and  in  case  be  cannot  serve  he  appoint  some 
one  whom  be  chooses. 

"Mrs.  Eunice  Duncan. 
"H.  B.  Duncan." 

"Witneases: 

"K.  A.  Gassaway. 

"A.  J.  Newell." 

And  on  the  3d  day  of  January  she  executed 
another  Instrument  to  tlie  same  effect.  These 


two  instruments  were  filed  and  made  a  part 
of  the  record  of  the  proceedings  In  adminis- 
tration. AXter  Uie  execution  of  these  two 
instruments,  and  before  the  d^ivery  of  the 
money  under  them,  Belva  Mltchdl  was  mar- 
ried, such  marriage  having  been  celebrated 
about  Uie  Ist  of  August.  1916.  The  record 
discloses  that  Belva  MltdbeU  was  in  school 
only  a  few  months  after,  the  1st  of  January, 
1910,  and  that  since  her  marriage  stie  has  ze-. 
fused  to  attend  school  or  to  do  anyttiing  on 
her  part  whidt  would  entitle  to  tlie  oondi- 
tional  gift  It  is  shown  by  the  final  account 
of  the  administrator  that  he  reorived  a  total 
of  $1,068.86.  and  that  he  had  paid  a  total  of 
$795Jt7.  and  had  on  hand  at  the  time  of  this 
hearing,  «77S.89.  In  his  final  r^rt  he  pray- 
ed that  he  might  make  distrlbutloQ  of  the  es- 
tate as  follows:  $420  to  Belva  MitcbeU.  and 
$273  to  Eunice  Duncan,  which,  together  witb, 
tlw  anunmt  ittevlously  paid  her  of  $147, 
would  make  approxlmatelT  $420  to  each  of 
the  heirs.  To  this  proceeding  Eunice  Duncan 
filed  her  objecticxi.  based  vepaa  a  revocation 
theretofore  made.  The  court  heard  the  mat* 
ter,  and  ordered  the  administrator  to  make 
the  distribution  of  the  estate  aa  inrayed  tor 
in  his  final  account. 

From  the  order  of  the  county  court  Belra 
Mitchell  appealed  to  the  district  court,  where 
a  hearing  was  had  on  the  6th  day  of  Marcli, 
1917,  the  court  rendering  judgment,  finding 
that  of  the  estate  there  was  but  $53  due 
Eunice  Duncan,  and  adjudged  her  to  pay  the 
cost  of  the  proceedings. 

After  the  execution  of  the  Instruments  ot 
gift,  and  on  the  26th  day  of  April,  1916,  Eu- 
nice Duncan  executed  a  revocation  of  her 
gift'  to  her  iiater>  and  filed  the  same  in  the 
county  court,  vrhUib  became  a  part  of  the  rec- 
ord of  proceedings,  and  la  as  follows: 

"State  of  Oklahoma,  Love  County— ss.: 
"In  the  County  Conrt. 

"Know  all  men  by  these  presents:  That 
whereas,  on  the  5th  day  of  January,  1916,  I 
filed  with  the  county  court  In  the  above-styled 
estate  a  waiver  and  gift  of  my  interest  in  said 
estate  in  excess  of  $200  to  my  sister  Belva 
Mitchell;  and 

"Whereas,  said  gift  was  made  in  order  tliat 
my  sister  might  he  properly  educated  under  a 
proper  guardian  appointed  by  the  county  court 
of  Love  county,  Oklahoma;  and 

"Whereas,  said  appointment  has  foiled  and 
my  wishes  and  desires  have  been  set  aside  and 
held  for  naught: 

"Therefore,  I,  Mrs.  Eunice  Duncan,  do  hfirc- 
by  revoke  and  recall  said  waiver  and  gift  and 
do  say  that  I  have  not  received  the  snm  of 
$200  from  said  estate  and  that  the  remaining 
part  of  said  estate  which  would  have  gone  to 
my  sister  Belva  Mitchell  under  said  former 
waiver  has  not  been  paid  to  her  or  her  lesal 
guardian  and  I  do  now  claim  from  Uie  admin- 
istrator of  said  estate  alt  mi  every  part  of 
I  my  inheritance.  And  I  hereby  revoke  all  pow- 
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era  of  attone?  or  othenrise  which  I  may 
have  conferred  or  given  in  said  gift 

'  -  "Mrs.  Euziice  Duncan. 
"State  of  Oklalioma,  Tulsa  Count;— vs.: 

"Mra.  Eunice  Duncan  Jt  legal  age  being  first 
duly  sworn  eaya  that  she  executed  the  above 
and  foregoing  instrument  and  that  the  allega- 
tions therein  contained  are  true,  that  she  did 
same  of  her  own  tree  will  and  accord  for  tbe 
DSBB  and  porpoaea  therein  ezpretied. 

"Mrs.  Ennice  Duncan. 

"Sobicribed  and  sworn  to  before  me  this  the 
26th  day  of  April.  1916. 

"J.  Ll  Beardon,  Notary  Publla 

"Uy  Com.  Ex.  Feb.  mS.  [SealJ" 

[1-3]  The  trial  court  treated  the  Instruments 
of  ^iit  as  a  sale  of  the  interest'  of  Eunice  Dun- 
can in  the  estate  to  ber  slater.  The  face  of 
the  instruments  themselres  show  that  It  was 
not  a  sale,  bat  a  conditional  gift  The  coa- 
ditlon  on  which  the  gift  was  made  was  that 
her  sister  should  remain  In  achool. 

"This  is  done  with  the  provision  that  said 
part  of  the  estate  be  used  for  the  sole  purpose 
of  paying  board,  room  rent  and  the  tuition 
in  the  Mary  Kendall  College  for  Girla  at  Tulaa, 
Oklahoma,  and  in  case  said  money  for  said  es- 
tate is  not  used  for  the  purpose  above.  It  is  to 
revert  back  to  said  Ennice  Duncan." 

A  gift  vivos  10  not  complete  until  delivery 
la  madA  of  the  prc^ierty  by  the  administrator 
to  Belva  Mltdk^  and  Oie  donor  had  a  right 
to  revoke  the  gift  at  any  time  the  condltUms 
on  which  It  was  given  was  violated,  jirovlded 
it  had  not  been  delivered.  20  Cya  1213; 
CkmkUng  v.  Springfield,  S9  111.  96. 

Of  the  case  of  Berry  v.  Berry,  81  Iowa, 
415,  it  is  said  (20  Oy&  1214): 

"A  father  gave  his  son  certain  personal  prop- 
erty upon  the  condition  that  he  should  keep 
sober  and  attend  to  business,  and  it  was  held 
that  to  entitle  the  donee  to  claim  that  the  gift 
was  irrevocable  and  Invested  him  with  a  right 
to  Uie  property,  It  most  be  shown  that  he  had 
compUed  with  -the  conditions  on  which  the  gift 
was  made." 

To  the  same  effect  Is  Halbert  t.  Halbert, 
21  Ma  277. 

The  court  was  In  ^or  In  holding  this 
transaction  between  Snnlce  Duncan  and  Bel- 
va Mitchell  a  sale. 

For  errors  assigned  the  Judgmoit  of  the 
lower  court  Is  reversed,  and  this  cause  re- 
manded, with  directions  to  render  a  ludg- 
ment  In  favor  of  Stanloe  Dtmcan  for  ber 
share  of  the  estate- 

VBR  CURTAM.  Adopted  In  wbola 


FIBST  NAT.  BANK  OF  GUSHING  v.  AT- 
CHISON. T.  &  S.  F.  BT.  CO.  et  aL 
GHo.  94ei.) 

(Supreme  Court  of  Oklahoma.   Dec.  31,  1918.) 

(BttUaliua  by  the  Court.) 

Afpkju,  and  Ebbob  e=>2,  396~Affeli.i.ix 
PBOCEDUBi—STATtTTB— Pasties. 
In  proceedings  in  error  in  this  court  to  re- 
view judgments  and  final  orders  of  the  district 
court  rendered  prior  to  March  23,  1917,  the 
procedure  is  governed  by  sections  S23S  to  Q240, 
R.  L.  1910;  and  where  in  Budi  proceeding  a 
defendant  in  error  has  not  entered  a  general 
appearance  in  this  court  and  summons  in  error 
was  not  issued  and  served,  or  waived  within 
the  time  prescribed  by  law  for  perfecting  an 
appeal,  this  court  la  without  jurisdiction  to  en- 
tertain such  proceeding  in  error  aa  to  such  de- 
fendant in  error. 

Error  from  District  Court,  Payne  County; 
John  P.  Hicham,  Judg& 

Action  between  the  First  National  Bank  of 
Cushlng,  (^laboma,  and  the  Atchison,  Tope- 
ka  St  Santa  FA  BaUway  Company  and  others. 
Judgment  for  ttw  latter,  and  the  former 
brings  error.  Uotloa  by  defendabt  In  error 
to  dismiss  the  proceeding  In  error  as  to  It, 
sustained. 

Mont  F.  Hlghley,  of  Oklahoma  City,  and 
C.  C.  Suman,  of  Stillwater,  for  plaintiff  in 
error. 

Cottingham  &  Hayes  and  Hunter  Ll  John- 
sou,  all  of  Oklahoma  City,  for  defoidant  In 
error  Atchison,  T.  &  S.  F.  By.  Go. 

PER  CURIAM.  This  proceeding  in  error 
was  commenced  to  review  a  judgment  render- 
ed ou  the  17th  day  of  February,  1917,  and 
order  overruling  motion  for  a  new  trial  made 
on  the  17th  day  of  March,  1917.  The  defend- 
ant in  error  Atchison,  Topeba  &  Santa  F6 
Railway  Ckmipany  moves  to  dismiss  the  pro- 
ceeding in  error  as  to  It  upon  the  ground  that 
summons  In  error  was  not  Issued  and  served 
npon  it  within  the  time  prescribed  by  law; 
they  not  having  waived  the  issuance  and  serv- 
ice of  same,  or  entered  a  general  appearance 
herein. 

The  motion  of  said  defendant  in  error  ap- 
pears to  be  well  taken,  and  the  same  Is  sus- 
tained. Merriett  v.  Newton,  169  Pac.  488. 
It  does  not  appear  that  the  Atchison,  Topeka 
A  Santa  F6  Railway  Company  Is  a  necessary 
party  to  this  proceeding  In  error,  and,  the 
other  defendants  in  error  having  waived  Issu- 
ance and  service  of  Bummcms  In  error,  juiis- 
dlctlmi  Is  retained  aa  to  tb«n. 
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J.  L  CASE)  THRESHING  MAOH.  GO. 

RBNNm  (No.  Mas.) 

iSupreme  Oanrt  of  Oklahoma.    Dec.  10.  1918. 
On  Befaearimt,  Jan.  18.  1919.) 

(ByUabua  by  the  Court.) 

1.  Pleading     ®=»291(2)  —  Admissions  — 
Tailube  to  Dent  Dndeb  Oath. 

Under  section  4759,  Rev.  Laws  1910,  all  al- 
legations as  to  the  execution  of  written  instru- 
ments and  indorsements  thereon  are  taken-  aa 
true,  unless  the  denial  of  the  same  be  verified 
by  aflBdavit  of  the  adverse  party,  his  agent,  or 
attorney. 

2.  Chatthx,  Mobtoaoes  «=»258— Fobecix)- 
euBB— Statute— Waiveb. 

While  section  4026,  Rev.  Laws  1910,  pro- 
Tides  how  a  chattel  mortgage  may  be  foreclosed, 
yet  this  provision  by  the  statute  may  be  waived 
by  the  mortgagor  by  a  stipulatitm  in  the  in* 
stmrnent  itself  providing  for  a  Afferent  method 
of  foreclosure. 

S.  9nxs  AND  Notes  4=^7(1)  —  DnrosBBB 

TO  BVZDBNCX. 

Record  examined,  and  Md,  that  the  trial 
eonrt  committed  an  error  in  sustaining  a  demur- 
rer to  the  plaintiFs  evidence. 

(AdditUmai  SvUalma  by  Edttorial  Btaff.) 

4.  TaiAL  «=9l06(8)— DnnnsBBB  to  Evidence 
— Admibsionb. 
A  demurrer  to  the  evidence  admits  the  truth 
of  the  evidence  and  all  reas(Hiable  inferences  to 
be  drawn  therefrom. 

Commisslooers'  Opinion,  Division  No.  8. 
Error  from  District  Ooart,  Oarvlii  Oouni? ; 
F.  B.  Swank,  Judge. 

Suit  by  the  J.  I.  Case  TliTeahliig  Machine 
Company  against  Albert  Rennle  and  another. 
Demurrer  of  defendant  Rennie  to  plaintiff's 
evidence  sustained,  and  plaintiff  brings  er- 
ror. Reversed  and  remanded  tor  new  trial. 

Keaton,  Wells  A  J<duutoii,  of  Oklahoma 
Olty,  and  ^nwmpson.  Patterson  &  Fanner, 
of  Pauls  Valley,  tor  plaintiff  in  error. 

Albert  Rennlfl^  of  Pauls  Valley,  pro  ae. 

HOOKBB»  G  The  company  sued  Albert 
Bennie  and  one  P.  N.  Kerr  In  the  lower  court 
to  recover  a  judgment  upon  promissory  notes 
aod  to  foreclose  a  chattel  mortgage  lien  given 
to  secure  the  payment  of  said  notes.  The 
petition  contains  four  separate  causes  of  ac- 
tion on  certain  promissory  notes  executed  on 
the  1.3th  day  of  June,  1914,  signed  by  Ren- 
nie and  Kerr.  Certain  payments  were  in- 
dorsed upon  the  notes,  and  there  was  a  bal- 
ance due  as  claimed  of  over  $300. 

Attached  to  the  petition  was  also  a  copy 
of  the  chnttel  mortgage  executed  by  the  de- 
fendants below,  of  the  same  date  as  tbe  notes. 
Said  mortgage  iiTovlded  that  upon  default 
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in  tbe  payment  of  sidd  notes,  or  any  interest 
thereon,  etc.,  the  first  parties,  tbe  mortga- 
gors; berd>y  aafhorized  the  mortgagee  to  treat 
the  aitlre  debt  as  dpe  and  payable,  and  to 
take  said  property  wherever  the  same  was 
found,  and  sell  and  dispose  of  the  same,  and 
all  equity  of  redemption,  at  public  sale  or 
private  sale,  with  or  without  notice,  and  on 
such!  toms  as  tbe  said  party  of  the  second 
part  or  Its  ag»t  tbbs  see  flt,  and  to  retain 
sadi  amount  as  ahall  pay  the  afbresaid  notes 
and  Interest  and  attorney  fees. 

After  the  InsUtutlon  of  this  action  in  the 
court  bdow,  E^rr  left  the  state  and  default, 
ed  in  bte  answer. 

The  defendant  Braole  admitted  the  execu- 
tion <^  the  notes  and  also  the  mortgage,  but 
alleged  am  a  defense  that  the  plataitlff  com* 
pany  bad  takm  possessioo  of  the  property, 
appropriated  the  same  to  its  own  use,  and 
that  said  pr(^>erty  at  the  time  of  its  appro- 
priation was  worth  $190,  more  tban  the 
amount  due  to  it  This  was  denied  reply, 
and  tbe  cause  was  tried  In  the  lower  court 
Tbe  plalntlfl  below  introduced  the  notes  and 
tlw  mortgage,  and  also  testimony  Ethowing 
that  It  made  demand  njKm  Rennie  for  the 
payment  of  tbe  note^  and  that  be  had  failed 
and  declined  to  pay  tlw  same,  and  reaneeted 
the  company  to  foreclose  its  mortgage  wbldi 
It  did  after  due  and  tlmtiy  advertisanent 
and  that  said  Ramie  and  others  were  Ud- 
ders at  said  sale,  and  that  the  company  pur- 
chased the  property  at  a  public  sale  fairly 
held,  and  credited  the  amount  thereof  upon 
tbe  notes  due  by  the  defendant  below  to  tbe 
company. 

The  evidence  further  shows  that  this  sale 
was  made  at  the  request  and  Instance  of  tbe 
defendant  Rennie;  that  he  was  present  at 
the  sale,  and  was  requested  to  bid  more  than 
he  did  for  the  property,  but  declined  to  do 
so,  for  the  reason  that  he  did  not  have  tbe 
money  to  pay  for  the  same.  At  the  conclu- 
sion of  the  evidence  for  the  plaintiff,  the  de- 
fendant Rennie  filed  a  demurrer,  which'  was 
sustained  by  the  court  and  the  company  has 
appealed  here. 

[1]  Our  first  attention  Is  called  to  the  state 
of  pleadings.  Section  4759,  Rev.  Laws  1910, 
provides  tbat: 

"In  all  actions,  allegations  of  the  execution  of 
written  instruments  and  indorsemeDts  thereon 
•  •  ♦  shall  be  taken  as  true  unless  the  denial 
of  the  same  be  verified  by  the  alBdavlt  of  tiie 
party,  his  agent  or  attorney." 

Giving  this  secticm  of  the  statute  the  c<m- 
structlon  which  tlie  court  has  uniformly  ai>- 
plled  thereto,  we  are  of  the  opinion  that  the 
trial  court  committed  an  error  In  sustaiolns 
this  demurrer.  By  bis  failure  to  deny  the 
execution  of  the  written  Instruments  and  tbe 
Indorsements  tberew  as  provided  by  this 
statute,  the  same  were  adndtted  and  constt- 
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Cated  a  comi^ete  came  of  action  asainat  the 
deltendant  Besinie,  and  in  favor  of  tbe  com- 
pany. See  Pears  v.  Wilson,  23  Kan.  343; 
Hardwlck  t.  Atkinson,  8  Okl.  608,  58  Pac. 
T47;  Home  v.  Bank,  42  Okl.  37,  139  Pac. 
992;  Gilleepie  T.  Bank,  20  Okl.  768,  95  Pac. 
220;  Reed  t.  Arnold,  10  Kan.  103. 

[2]  The  mortgage  In  gneatlon,  which  the 
defendant  Bennle  admitted  he  executed,  pro- 
vided that  the  property  might  be  sold  either 
at  public  auction  or  at  private  sale,  with  or 
wlthont  notice,  and  while  section  4026,  Rev. 
Laws  1910,  provides  how  a  chattel  mort- 
gage may  be  foreclosed,  yet  this  provision  of 
the  statute  may  be  waived  by  the  mortgagor 
by  consent  stipulated  in  the  instrument  pro- 
viding for  a  dlfFerent  method  of  foreclosure. 
See  First  State  Bank  v.  Dot^herty,  31  Okl. 
179,  120  Pac.  656,  Ann.  Gas.  1914D,  411 ; 
Reynolds  v.  ISuunaB,  28  Kan.  8X0;  Harris  v. 
I^n,  25  Kan.  281,  87  Am.  Beg.  253. 

[S]  Applying  tills  rule  to  the  evidence  as 
introduced  in  this  case,  we  fall  to  see  where 
any  deflBBM  was  eatabUdied  to  the  note  and 
mortgage  tbe  act  of  the  company  In  selling 
the  itfoperty  at  the  time  and  place  end  man- 
na shown  by  tills  testinumy.  This  evidence 
was  snlDclent  of  Usdf  to  show  tiut  tbe  com- 
pany was  a  flUr  pardiaser  at  this  sale ;  that 
the  property  was  soM  in  a  way  provided  by 
the  mortsage  to  tiie  highest  bidder,  and  in 
the  presmce  of  Beanie  hlms^;  and  ev» 
though  It  be  held  tiiat,  tbe  compai^r  being 
the  parchaser,  it  bad  the  burtoi  of  showing 
a  telr  pnrdias^  this  evidence  discharges  tbat 
burden,  and  as  the  ^perty  brought  what 
the  evidence  here  shows  It  was  reasonably 
worth,  and  tbe  sale  was  lUily  made,  we  are 
at  a  loss  to  undttstand  why  tbe  court  ans- 
talned  a  donurrer  to  tbe  evidmcei. 

[4]  This  demurrer  admitted  the  truth  oiC 
the  plaintiffs  evidoice  and  all  reasonable  in- 
ferences to  be  drawn  therefrom,  and  under 
the  established  rule  of  this  eourt  riunild  not 
have  been  sustained.  See  Sartain  v.  Walker, 
159  Pac.  lOee;  Rose  v.  Grocery  Co.,  64 
560,  154  Pac.  681;  Shawnee  U  &  P.  Ca  T. 
Sears,  21  Okl.  13,  95  Pac.  449. 

The  judf^ent  of  the  lower  court  is  th«re- 
fore  reversed,  and  this  cause  remanded  for 
a  new  trial. 

PBR  CURIAM'.  Adopted  In  whola 

On  Rehearing. 

PER  CURIAM.  It  appears  from  the  rec* 
ord  that  Qie  Commissioner,  in  preparing  the 
opinion  in  this  case,  was  in  error  in  stating 
the  cause  of  action  was  upon  promissory 
notes  and  to  fbreclose  a  chattel  mortgage  lien 
given  to  secure  the  payment  of  said  notes. 
The  action  wu  upba  promissory  notefl^  to  re- 


cover the  balance  due  after  crediting  the 
notes  with  tbe  proceeds  of  the  proper^  for 
which  the  notes  were  given;  the  property 
having  been  sold  at  a  foreclosure  sale.  The 
notes  were  given  for  the  purchase  price  of  a 
threshing  madiln^  and  a  diattel  mortgage 
covering  tbe  machine  executed  to  secure  their 
payment  After  default,  Rennle  requested 
the  threshing  machine  comimny  to  foreclose 
the  mortgage  according  to  its  terms  and  ap- 
ply the  proceeds  to  the  extinguishment  of 
the  debt  This  the  company  did,  and  Ren- 
Die's  defense  to  the  action  was  that  the  agent 
of  the  company  agreed  with  him  that  the 
tiireshlag  machine  was  reasonably  worth  the 
balance  due  on  the  notes,  and  because  the 
company  bid  the  property  iii  at  the  foreclo- 
Bare  sale  for  a  less  amoant  he  refused  to  pay 
the  balance  due. 

After  consideration  of  the  petition  for  re- 
hearing, and  a  re-examlnation  of  the  opin- 
ion by  the  Commissioner,  we  think  the  opin- 
ion correct,  and  tbe  mistake  In  stating  the 
cause  of  action  immaterial.  Therefore  the 
opinion,  with'  this  modification,  is  ai^rroved, 
and  tbe  petition  for  rehearing  denied. 


CLARK  V.  STATE.    (No.  A-2806.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
U,  1910:) 

Appeal  from  District  Court,  Carter  Coun- 
ty; W.  F.  Freeman.  Judge. 

Archibald  Clark  was  convicted  of  keeping 
a  place  with  Intent  to  sell  intoxicating  liq- 
uors, and  be  appeals.  Reversed. 

J.  H.  Uathers,  of  Ardmore,  and  Wm. 
Ffeifler,  of  Oklahoma  City,  for  plaintUt  In 
error. 

The  Attom^  General  and  B.  UcBUllan, 
Aaet  Atty.  Oen.,  tm  the  State. 

PEK  CURIAM.  Plaintiff  in  error  was 
convicted  In  the  district  court  of  Carter 
county  on  an  Information  charging  that  he 
did  keep  a  place  in  Wert,  Carter  county, 
with  the  feloDlous  Intention  and  purpose  of 
selling  intoxicating  liquors,  and  in  accord- 
ance with  the  verdict  of  the  Jury  was  sen- 
tenced to  be  confined  for  30  days  la  the 
county  Jail  and  pay  a  floe  of  $60. 

This  was  a  prosecution  under  section  4, 
c.  26,  Session  Laws  1913.  Under  the  author- 
ity of  Proctor  v.  State,  16  Okl.  Cr.  — ,  170 
Pac.  771,  holding  said  provision  of  the  stat- 
ute uncfWStltutioDal  and  void,  the  Judgment 
is  revoraed. 
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KATHARY  t.  STATE.    (No,  A-2812.) 

(Criminal  Coart  of  Appeals  of  Oklabotna.  Feb. 
11,  1919.) 

Appeal  from  District  Court,  Carter  Conn- 
ty ;  W.  F.  Freeman,  Judge. 

Jack  Kathary  was  cooTlcted  of  keeping  a 
place  with  Intent  to  violate  provisions  of  tbe 
prohibitory  liquor  law,  and  be  appeals.  Re- 
versed. 

J.  H.  M atiiers,  of  Ardmore,  and  Wm.  Pfeif- 
ter,  of  Oklahoma  City,  for  plaintiff  in  error. 

The  Attorney  General  and  B.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

PBR  GUBIAM.   The  information  In  this 

case  charged  that  Jack  Eatbary  did  keep  a 
place  In  the  town  of  Wert,  Carter  county, 
known  as  the  "Oil  E^cbang^"  with  tbe  In- 
tent and  purpose  of  selling  intoxicating  liq- 
uors. On  his  trial  the  Jury  rendered  a  ver- 
dict finding  him  guilty  as  charged,  and  fixed 
his  punishment  at  confinement  In  the  county 
jail  for  30  days  and  a  fine  of  $500.  To  re- 
verse the  Judgment  rendered  on  tbe  verdict 
an  appeal  was  perfected. 

This  is  a  prosecution  under  section  4,  c.  26, 
Session  Laws  1913,  which  provision  of  the 
statute  was  in  tbe  case  of  Proctor  v.  State, 
15  Okl.  Cr.   ,  176  Pac.  771,  held  uncon- 
stitutional and  void.  For  the  reasons  stated 
in  the  opinion  in  tbe  Proctor  Case,  the 
judgment  is  reversed. 


KEY  T.  STATE.   (No.  A-a02e.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  11,  1919.) 

Appeal  from  District^  Court,  Carter  Coun- 
ty; W.  F.  Freeman,  Judge. 

Ernest  Key  was  convicted  of  keeping  a 
place  with  the  felonious  intent  to  sell  in- 
toxicating Uquors,  and  be  appeals.  Be- 
veraed. 

Norman  ft  Mathers  and  J.  B.  C3uuiiplc», 
all  of  Ardmore,  for  plalnttfl  In  vrtot. 

lbs  Attorney  General  and  B.  McMillan, 
Asst.  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  The  plaintiff  In  eiror 
was,  by  Indictment  duly  returned  by  a  grand 
Jury  of  the  district  court  of  Carter  county, 
charged  with  keeping  a  place  In  the  dty  of 
Ardmore  with  the  Intent  and  purpose  of 
selling  intoxicating  liquors.  To  reverse  the 
Judgment  rendered  on  tbe  verdict,  he  ap- 
peals. 

In  the  case  of  Proctor  v.  State,  IS  Okl. 
Cr.  — ,  170  Pac.  771,  the  statute  upon  which 
this  prosecution  was  based  was  held  un- 


constitutional and  void.  For  tbe  reasons 
stated  In  that  opinion,  the  Judgment  ap- 
pealed from  is  reversed. 


WHITE  V.  STATE.    (No.  A-2831.) 

(Criminal  Court  tit  Appeals  of  Oklahoma.  Feb. 
11.  1019.} 

Appeal  tnnn  District  Court,  Muskogee 
County;  B.  P.  De  Graffenrled,  Judge. 

George  White  was  convicted  of  keeping 
a  place  with  intent  to  violate  provisions  of 
the  prohibitory  liquor  law,  and  be  appeals. 

Reversed. 

W.  P.  MiUer,  of  Oklahoma  City,  and  Harry 
F.  Eagan,  of  Muskogee,  for  plaintiff  In  er- 
ror. 

S.  P.  Fieellng,  Atty.  Gen.,  and  B.  McMil- 
lan, Aast  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  was  an  indictment 
charging  that  Geoi^  White  did  ke^  a  place 
In  tbe  ci^  of  Muskogee,  known  as  the 
"Peerless  Vng  Store,"  wltih  tbe  intent  and 
purpose  of  selling  intoxicating  liquors.  On 
his  trial  tbe  Jury  rendered  a  verdict  of 
guilty,  and  fixed  bis  punlshmoit  at  confine- 
ment in  the  county  Jail  for  80  days  and  a 
fine  ct  f80(k  To  reverse  the  Judgment  rea- 
dered  on  the  verdict  an  appeal  was  per- 
fected. 

This  Is  a  prosecution  under  section  4,  c 
26,  Session  Laws  1918,  which  provision  of 
the  statute  was  In  tbe  case  of  Proctor  v. 
State.  15  Okl.  Cr.  — .  176  Fac  771.  held  nn- 
constltntlonal  and  voUL  For  tbe  reasons 
stated  in  the  pinion  in  the  Proctor  <^ue, 
tbe  Judgment  is  reversed. 


DAVENPORT  V.  JAMISON  et  aL  (No.  0338.) 
(Supreme  Court  of  Oklahoma.  Dec.  81,  1918.) 

(BpUahut  Tuf  th»  Court.} 

JuDOUBNT  *=>118— Default— Ambnoeo  Pe- 
tition—Notice— Jubisdiotiok. 
J.  W.  J.  and  J.  N.  C.  iostittited  an  action 
in  ejectment  agauiat  R.  G.  D.  and  B.  S.  W.  to 
recover  possession  of  certain  lands  and  tene- 
ments and  to  recover  a  Judgment  in  tiie  sum 
of  $800  against  defendants,  claimed  to  be  due 
as  rentals  from  said  lands.  R.  G.  D.  filed  a 
disclaimer  of  any  interest  in  the  subject-matter 
of  said  action  and  did  not  appear  at  tbe  trial 
either  in  person  or  by  counsel.  After  the  evi> 
dence  was  introduced  at  the  trial,  tbe  plain tilh 
moved  the  court  to  be  permitted  to  amend  their  • 
petition  in  respect  to  the  amount  of  rentals 
claimed.  This  permission  was  granted,  and  the 
amount  of  rentals  claimed  was  changed  from 
$800  to  ¥1,493.21.  Judgment  was  rendered  in 
favor  of  tbe  plaintiffs  and  against  tbe  defend- 
ant for  the  sum  of  $1,168.21  as  rentala  dne 
from  said  lands.   No  notice  was  served  on  R. 
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O.  D.  of  ni<U  ■nMndment.  and  tb«  fact  tbat 
■aid  amendmant  had  been  taad«  wai  not  aacer- 
.  tained  until  after  jodsment  Held,  that  the 
court  iraa  withoat  JnriBdictioD  to  render  a  judg- 
ment for  a  greater  sum  agaiost  R.  G.  D.  thaa 
was  aaked  (or  in  the  original  petition,  in  the 
absence  of  notice  to  R.  G.  D.  of  aaid  amend- 
ment, and  that  the  excess  of  the  judsment  over 
and  abore  $800  ia  noil  and  Toid. 

Commisslonera'  Oplnloii,  DlTlalon  No.  2. 
EzTor#  from    District    Court,  Okfuslcee 
Coonty;  Ben  C.  Ballard,  Special  Judge. 

Action  In  ejectment  by  3.  W.  Jamiflon 
and  ftnotfaer  against  B.  Q.  Davenport  and 
B.  S.  Wbitfleld,  with  cnHHhpetitlon  by  de- 
fendant Wbltfleld,  asalnst  bis  codefoidant, 
Davenport,  and  disclaimer  by  defendant 
Davenport  Judgment  for  plaintiffs  for 
poBsesslon  of  lands  and  for  damages,  and 
judgment  for  defendant  Wliltfleld  against 
defendant  Davenport.  His  motion  for  new 
trial  was  overmled,  and  be  brings  error. 
Affirmed  on  condition;  otherwise,  reversed 
and  remanded  for  a  new  trial. 

Everest,  Vanght  &  Brewer,  of  Oklahoma 
City,  for  plaintiff  In  error. 

W.  T.  Banks,  of  Okmulgee,  and  Koy  A. 
Hockeosmlth,  of  Tnlaa,  for  defendants  In  er- 
ror. 

DAVIS,  C.  This  action  was  began  in  tbe 
district  court  of  Okfuskee  county,  OkL,  by 
J.  W.  Jamison  and  Jeasie  N.  Cbllders,  as 
plaintiffs,  against  R.  G.  Davenport  and  B. 
S.  Whitfield,  aa  defendants,  to  recover  pos- 
session of  the  S.  W.  )4  of  section  31  in 
township  12  north,  range  11  east,  situated 
In  Okfuskee  county,  OkL 

The  parties  will  be  referred  to  as  they 
appeared  in  the  trial  court;  that  Is,  J.  W. 
Jamison  and  Jessie  N.  Chllders  aa  plain- 
tiers,  and  R.  G.  Davenport  and  B.  S.  Whit- 
field as  defendants. 

After  service  of  summons  In  said  cause, 
the  defendant  B.  S.  Whitfield  appeared  and 
answered  and  also  filed  a  cross-petition 
against  bis  codefendant,  R.  Q.  Davenport, 
in  which  he  asked  for  Judgment  against  the 
said  R.  G.  Davenport  for  the  snm  of  $1,210. 

The  defendant  R.  G.  Davenport  appeared 
and  filed  a  disclaimer  of  any  interest  In  the 
lands  and  tenements  and  made  no  further 
appearance  or  defense  to  said  action  of  the 
plaintiffs  or  cross-petition  of  his  codefend- 
ant. 

The  regular  district  Judge,  Hon.  Geo.  G. 
Crump,  was  disqualified  In  said  cause  be- 
cause of  bis  relation  to  the  plaintiffs. 
Tberetipon  an  election  was  had  for  the  pur- 
pose of  securing  some  one  qualified  to  pre- 
side as  a  trial  Judge  In  said  cause. 

After  notice  was  given  by  M.  C.  Jones, 
court  clerk  of  Okfuskee  county,  OkL,  the 
members  of  the  bar  of  Okfuskee  county  met 
and  elected  Hon.  Ben  O.  Ballard  to  preside 
as  Judge  pro  tempore. 
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On  the  17th  day  of  February,  1917,  the 
cause  was  submitted  to  Hon.  Ben  C.  Bal- 
lard as  Judge  pro  tempore.  He  rendered 
Judgment  In  favor  of  the  plaintiffs  for  the 
possession  of  the  lands  and  tenements  de- 
scribed and  set  out  in  said  petitiou,  and 
also  rendered  Judgment  in  favor  of  the 
plaintiffs  and  against  tbe  defendants  for 
the  sum  of  91,108.21.  There  was  a  further 
Judgment  rendered  In  favor  of  B.  S.  Whit- 
field, and  against  B.  Q.  Davenport,  for  the 
sum  of  9492.29. 

No  exception  was  taken  of  the  rendition 
of  these  Judgment  decrees;  but  on  the  19th 
day  of  February,  1017.  the  said  B.  G.  Dav- 
enport filed  a  motlwi  in  arrest  of  the  Judg- 
ment and  for  a  new  trlaL  This  motion  con- 
tained the  usual  statutory  grounds  and, 
among  other  things,  set  forth  tbat  the  said 
R.  O.  Davenport  was  prevented  from  filing 
said  motion  wltMn  three  days  from  the  ren- 
dition of  said  Judgment  by  unavoidable  cas- 
ualty. This  motion  was  heard  on  the  10th 
day  of  April,  1917,  before  Hon.  Bea  C.  Bal- 
lard, Judge  pro  tonpore,  and  at  tbe  conclu- 
sion of  the  hearing  the  motion  was  overrul- 
ed and  an  nc^tlon  taken  to  the  acts  of 
the  court.  From  the  order  overruling  the 
motion  for  a  new  trial  an  appeal  has  been 
prosecuted  to  this  court  by  petition  in  error. 

Tbe  qnestion  as  to  whether  or  not  the  de- 
fendant has  been  prevented  by  unavoidable 
casnalty  from  filing  bis  motion  for  a  new 
trial  within  three  days  from  the  rendition 
of  the  Judgment  was  heard  upon  a  contro- 
verted questlmi  of  fact  and  Is  decided  ad- 
versely to  tbe  contrition  of  the  defendant. 
It  is  conceded  by  counsel  for  plaintiff  In  er- 
ror that  the  consideration  of  Uils  question 
Is  eliminated  from  this  cause. 

Tbe  first  proposition  urged  by  the  plain- 
tiff in  error  Is  that  the  Judgment  rendered 
by  tbe  court  In  favor  of  tbe  plaintiffs  and 
against  the  defoidants  In  the  sum  of  9V 
168u!l  Is  void  for  the  following  reasons: 

When  the  petition  was  filed  In  this  cause, 
the  plaintiffs  asked  for  a  judgment  of  $800 
against  tbe  defendants,  which  Is  claimed  to 
be  the  amount  due  for  fbur  years*  rentals. 
When  the  original  petition  was  filed,  sum- 
mons was  duly  Issued  and  served  upon  R. 
G.  Davenport.  Mr.  Davenport  appeared  and 
filed  a  disclaims  of  any  Interest  In  the  sub- 
ject-matter of  the  action.  When  the  cause 
was  subsequently  heard,  Mr.  Davenport  did 
not  appear  therein  cither  in  i>erson  or  by 
counsel.  When  tbe  evidence  was  concluded, 
the  plaintiffs  requested  tbe  permission  of 
the  court  to  amend  their  i>etition  so  a»  to 
pray  for  Judgment  In  the  sum  of  $l,4f>3.21, 
against  the  defendants.  This  permissiou 
was  granted,  and  the  amendment  was  made, 
and  thereupon  the  court  rendered  judgment 
in  the  sum  of  $1,168.21.  It  is  urged  here 
that  tbe  amendment  of  the  pleadings  In  this 
cause,  when  tbe  defendant  was  in  default 
and  without  notice  to  him,  deprived  the 
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court  ot  Jurisdiction  to  render  a  judgment 
In  a  greater  sum  than  that  whicb  was  orig- 
inally alleged  to  be  due  by  the  petition  on 
which  tbe  summons  was  Issued.  In  the 
contention  here  made  we  concur  to  the  ex- 
tent that  the  Judgment  that  was  rendered 
In  excess  of  the  sum  of  $800  la  nvU  and 
void  and  should  be  set  aside. 

The  action  of  tbe  court  in  permitting 
this  amendment,  and  rendering  Judgment 
for  a  greater  sura  than  was  originally  set 
ont  in  tbe  petition,  la  att«npted  to  be  Jos- 
tlQed  by  the  rule  announced  in  Uttlefleld  t. 
Brown,  172  Pac.  643. 

The  question  inrolved  In  tbls  action  ia  en- 
tirely different  from  the  onestlon  decided  In 
the  case  of  Uttlefleld  t,  Arown.  Tbe  ques- 
tion presented  and  determined  in  Llttlefleld 
T.  Brown  was  whether  or  not  the  conrt 
could  reoAer  a  Judgment  for  a  greater  sum 
than  the  amount  Indorsed  on  the  back  of 
the  summons.  That  Is  not  the  Question  pre- 
sented in  this  case.  The  question  presented 
here  is  whether  or  not  a  suit  may  be  filed 
and  a  definite  sum  asked  in  said  petition, 
and,  after  tbe  summons  has  been  served  and 
no  defense  offered  by  the  defendant,  the 
court  has  Jurisdiction  to  permit  an  amend- 
ment  so  as  to  Include  a  much  larger  sum 
than  was  orl^ally  sought  to  be  recovered 
from  the  deftmdant. 

Section  4795,  B.  L.  1910,  provides  that  ei- 
ther patty  may  be  allowed,  on  notice  and 
on  sudi  terms  as  to  cost  as  tbe  court  may 
prescribe,  to  file  a  smiplemental  petition,  an- 
swer, or  reply  alleging  facts  material  to  the 
case,  occurring  after  the  former  petition,  an- 
swer, or  r^;^.  It  will  be  seen  that  the  fore- 
going provisions  spedfically  provides  that 
notice  must  be  glrra  to  the  opposite  party. 

In  the  Instant  case  the  defendant  made  no 
defense,  and  by  his  action  admitted  tiiat,  if 
the  evidence  should  warrant  a  Judgment 
against  him,  the  plaintiffs  were  entitled  to 
the  Judgment  of  $800.  Tet,  in  bis  absence 
and  without  any  notice  to  him  when  the 
case  was  tried  and  the  evidence  adduced, 
the  petition  was  amended  so  that  several 
hundred  dollars  more  was  sought  to  be  re- 
covered as^lnst  him  than  the  original  peti- 
tion Justified.  Vnille  tbls  question  has  not 
been  determined  by  tbls  court,  yet  tbe  gen- 
eral rule  has  been  adhered  to  that  where 
the  statute  provides  ttiat  notice  must  be  giv- 
en to  the  opposite  party  before  amendment 
In  the  absence  of  such  notice  or  some  acts 
upon  the  part  of  the  complaining  parties, 
which  constitutes  a  waiver,  the  court  Is 
without  authority  to  permit  an  amendment 
that  Is  prejudicial  to  the  rights  oC  the  party 
against  whom  the  amendment  Is  made. 
Lousten  V.  Lausten,  55  Okl.  518,  154  Pac. 
1182. 

In  the  case  of  R.  R.  Co.  v.  Van  Riper,  19 
Kan.  317,  the  Supreme  Court  of  Kansas  had 
tbls  questltm  before  It  for  consideration, 
and  dted  tbe  following  role: 


''It  is  error  for  a  oonrt  to  allow  a  pleading 
to  be  amended  in  a  material  respect,  and  then 
to  render  Jodgment  thereon  in  the  absence  of , 
the  adverse  par^,  and  without  any  notice  to 

him." 

The  said  "amendment  Is  erroneous,  even 
where  tbe  action  originated  In  a  Justice's  court 
and  the  ameodment  relate*  only  to  the  amount 
claimed  by  plaintiff  as  attorney  fees,  recover- 
able in  the  action." 

In  R.  R.  Co.  V.  Van  Riper,  supra^  the  Su- 
preme Court  of  Kansas  discusses  ftt  length 
tbls  question, '  and  the  construction  placed 
upon  this  statute  by  the  Supreme  Court  of 
Kansas  seems  to  us  consistent  and  whole- 
some. Should  any  other  rule  be  attempted^ 
the  defendant  would  always  be  at  a  loss  to 
know  what  Judgment  might  be  rendered 
against  him,  should  he  fail  to  appear  and 
make  a  defense  to  the  action.  This  rule  pre- 
vents any  injustice  being  done  to  defendant 
by  plaintiff,  and  provides  that,  if  drcum- 
stjances  should  arise  which  requires  more 
relief  than  was  asked  for  in  the  petition.  It 
Is  the  duty  of  the  plaintiff  to  first  give  no- 
tice to  the  defendant  so  that  if  the  defend- 
ant so  desires  he  may  appear  and  defend 
against  the  release  sought  by  the  plaintiff. 

It  may  be  conceded  that  the  defendant  It. 
C.  Davenport  was  perfectly  willing  that  the 
Judgment  in  the  sum  of  $800  might  be  ren- 
dered against  him  as  rentals  for  the  land 
in  question.  Yet  it  does  not  follow  that  the 
Judgment  In  the  sum  of  $1.168J!1  should  be 
rendered  against  him. 

It  is  the  policj'  of  our  courts  to  give  every 
man  his  day  In  court,  and  summary  proceed- 
ings are  not  looked  upon  with  favor  where 
the  statute  provides  that  notice  Is  a  condi- 
tion precedent  to  the  taking  of  any  affirma- 
tive action. 

There  appears  no  good  reason  why  this 
Judgment  should  he  reversed  for  the  reason 
that  the  defendant  knew  he  filed  a  disclaim- 
er, that  the  plaintiffs  were  asking  for  a  sum 
of  $800,  and  at  that  time  the  allegations  of 
the  petition  were  such  that  the  court  was 
warranted  in  rendering  a  Judgment  for  the 
sum  of  $800,  If  the  evidence  was  soffldent 

We  are  therefore  of  the  opinion  that.  If 
the  plaintiff  should  within  30  days  after  no- 
tice from  the  clerk  of  the  Supreme  Conrt  file 
a  remittitur  In  this  court  of  the  sum  of 
$368.21,  the  Judgment  should  be  affirmed: 
otherwise.  It  should  be  reversed  and  ronand- 
ed  to  the  district  court  of  Okfuskee  cotinty 
for  further  proceedings. 

There  Is  one  other  question  presented  here 
for  consideration.  The  legality  of  the  elec- 
tion of  the  special  Judge  to  try  this  case  Is 
called  In  question.  We  are  of  the  opinion 
that  the  defendant  is  not  In  a  poslti<Hi  la 
this  court  to  challenge  the  l^allty  of  tbe 
election  of  Hon.  Ben  C.  Ballard  as  Judge 
pro  tempore.  The  bar  of  Okfuskee  county 
was  regularly  called  before  tbe  ballot  was 
taken,  which  resulted  in  Boa.  Ben  O.  Bal- 
lard  receiving  the  plurality  of  tha  Totea  oaau 
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He  trtvd  tills  case  without  mj  obJeetiMUi 
being  made  as  to  the  legality  of  his  election, 
and  not  until  long  after  this  Judgment  was 
rendered  was  the  question  raised.  We  are 
therefore  of  the  opinion  that  tinder  the 
holdings  of  this  court  this  objection  comes 
too  late. 

The  one  objection  urged  here  Is  that  the 
Judge  pro  tempore  idioiild  receive  the  major- 
ity of  the  votes  east  Instead  of  t^  plurality. 
It  Is  frankly  conceded  that  no  such  condl* 
tion  Is  required  by  our  statute  and  that  no 
decision  has  been  ftotmd  suBtainlng  tha  oonr 
tentlon  here  made. 

We  are  of  the  opinion  that  the  rule  an- 
nounced In  Kelly  v.  Roetzel,  165  Pac.  1150, 
forecloses  the  objection  here  urged  against 
the  legality  of  the  election  of  the  Judge  pro 
tempore  who  tried  this  cause. 

Theee  are  the  only  two  qnestlona  present- 
ed for  consideration.  We  an  therefore  of 
the  opinion  that  the  court  was  without  Ju- 
risdiction In  this  case  to  render  Judgment 
for  fl,l^-21  against  the  defendant  for  the 
reason  that  the  amendment  waa  made  with- 
out notice  to  the  defendant  and  when  the 
defendant  was  not  contesting  the  original 
claim  so  asserted  against  him  by  the  plain- 
tiffs. We  therefore  recommend  that  the 
Judgment  be  affirmed  upon  the  condition 
that  the  plaintiff,  within  30  days  from  the 
receipt  of  notice,  file  in  the  Supreme  Court 
clerk's  office,  a  remittitur  of  the  sum  of 
9368.21;  otherwise,  that  the  Judgment  be 
reversed  and  remanded  for  a  new  trial. 

PER  CURIAM.   Adopted  in  whole. 


TBOMASON  T.  THOMPSON.    (No.  8706.) 

<Snpreme  Couit  of  Oklahoma.  Dec.  31,  lOia 
Petitltm  for  Rehearing  Denied  Dec  81. 1918.) 

(Syllabus  Ij/  ihe  Court.} 

Appeal  akh  Erbob  «=>270(2)— Ovebbulino 
or  Motion  fob  New  Trial— Failube  to 
Except— Waives. 
A  failure  to  except  to  the  order  of  tbe  trial 
«ourt  in  overruling  a  motion  for  new  trial  is  a 
waiver  of  error  as  to  sudi  ruling  and  all  al- 
leged errors  of  law  occurring  at  the  trial  for 
which  a  new  trial  might  be  granted. 

Error  from  District  Court,  Craig  County; 
Geo.  O.  Crump,  Judge. 

Action  by  Wm.  P.  Thompson  against  John 
8.  Thomason,  as  administrator  of  W.  R.  Bad- 
gett,  deceased.  Judgment  for  plaintiff,  mo- 
tion for  new  trial  denied,  and  defendant 
brings  error.  Affirmed. 

Ituther  James,  of  Tnlaa,  for  plaintiff  in 
error. 


Amee,  Chambers,  Lowe  ft  Ridiardaon,  of 
Oklahoma  City,  and  W.  P.  Thompson,  of 
Vinlta,  for  defoidant  In  error. 


OWKN,  J.  This  action  was  brought  by  the 
defendant  In  error,  an  attorney  at  law,  to  re- 
cover for  legal  services  rendered  to  W.  R. 
itedgett,  deceased,  during  his  lifetime.  The 
case  waa  tried  to  the  court  without  a  Jury. 
A  motion  for  a  new  trial  was  filed  by  plain- 
tiff In  error,  but  no  exception  saved  to  the 
action  of  the  court  in  overruling  this  motion. 
An  appeal  was  prayed  at  the  time,  and  plain- 
tiff In  error  argues  that  the  prayer  for  an 
appeal  amounted  to  an  exception. 

This  court  has  repeatedly  held  that,  where 
no  exception  is  taken  to  the  action  of  tbe 
court  in  overruling  the  moticm  for  new  trial, 
it  will  be  presumed  that  the  losing  part;  did 
not  Intend  to  rely  on  that  ruling  as  error. 
An  aiveftl  la  takea  in  order  to  bring  before 
this  oenrt  all  rulings  of  tbe  court  that  have 
been  excited  to  In  the  triaL  The  appeal 
baa  not  reCermce  dxaply  to  the  overruling 
of  the  motloiL  tot  new  trial,  but  to  all  csrora 
of  the  conr^  some  of  which  may  be  present 
ed     transoipt  of  the  record  proper. 

Tlie  errors  assigned  are  based  upon  ttie  ac- 
tion of  the  court  In  permitting  the  plaintiff 
below  to  testify  in  bis  own  behalf  In  support 
of  his  claim  fbr  service,  because,  as  is  al- 
leged, tbe  plaintiff  was  incompetent  as  a  wit- 
ness to  testify  regarding  the  transactions 
bad  with  the  deceased,  and  to  tbe  action  of 
tbe  court  in  not  sustaining  a  motion  of  the 
defendant  for  Judgment  at  the  conclusion  of 
the  evidence  of  the  plaintiff. 

These  asslgosnents  can  only  be  presented 
by  a  case-made  or  bill  of  exceptions.  No  as- 
signment of  error  is  urged  that  may  be  deter- 
mined on  the  record  proper. 

That  a  failure  to  except  to  the  order  of  tbe 
trial  court  In  overruling  motion  for  ne>v 
trial  amounts  to  a  waiver  of  error  as  to  such 
rulings,  and  all  alleged  errors  occurring  at 
the  trial  for  which  a  new  trial  might  be 
granted,  was  held  In  tbe  case  of  National 
Surety  Co.  v.  City  of  Hbbart.  162  Pac.  954, 
and  to  the  same  effect  are  the  following  cases 
in  this  court:  Wamsley  v.  Territory.  3  Okl. 
278,  41  Pac.  WO;  City  of  Enid  v.  Wtgger,  15 
Okl.  507,  85  Pac.  607:  Alexander  v.  Okla. 
City.  IB  Okl.  888,  98  Pac.  943;  Martin  v.  Hub- 
bard, 32  Okl.  2, 121  Pac.  620;  Kee  v.  Park  et 
al.,  32  Okl.  302,  122  Pac.  712;  St  L.  ft  I.  M. 
K.  Co.  V.  WInsley.  39  Okl.  374,  135  Pac.  19; 
Jones  V.  Jones,  43  Okl.  861, 143  Pac.  37.  And 
to  tbe  same  effect  Is  the  case  of  Fletcher  et 
al.  V.  Waring.  137  Ind.  159,  36  N.  B.  896,  and 
authorities  there  cited. 

The  case-made  fkUIng  to  show  the  defend- 
ant excepted  to  tiHe  actimi  of  the  trial  court 
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In  overruling  the  motion  for  a  new  trial,  the 
Judgment  of  the  lower  court  most  be  aCBrmed. 

All  the  Justices  concur,  except  KANB  and 
HAlHtiX,  JJ.,  njt  partlcdpaUng. 


ARDIZONNB  et  aL  t.  ARCHSB.  (No.  7438.) 
(Suprema  Court  of  Oklahoma.   Jan.  7,  1919.) 

(SvOabuM  by  EtUtortdl  Btaff.) 

1.  Appeal  .and  Ebbob  «s»a02(l)— Bboobd— 
DxcLnaion  or  Evidence. 

Where  a  party  complains  of  the  rejection 
of  evidence,  he  must  show  in  the  record  the 
aubstance  of  wbat  the  evidence  would  have 
been  so  that  the  Supreme  Court  may  determine 
whether  material  error  was  cranmitted. 

2.  Appeal  and  BIbbob  «s>1058(2)  —  Habu- 

LE8B  RRBOB— RBFITSAL  TO  PEBIOT  ARSWEB 
TO  QUEBTIOn— enBBEQUEHT   ADMISSION  OV 

Answbb. 

The  refusal  ^>  permit  a  witness  to  answer 
'  a  competent  question  is  not  reveraible  error  if 
the  witness  is  subsequently  permitted  to  an- 
swer the  same  or  substantially  the  same  ques- 
tion. 

3.  Mines  and  Minebau  «s>5S— Oil  and  Gas 
Lease— SuBBEN  deb— MuTUALiTT. 

That  an  oil  and  gaa  lease  permitted  the 
lessee,  his  heirs  or  assigos,  ou  payment  of  a 
certain  amount,  to  surrender  the  lease  at  any 
time  for  cancellation,  did  not  render  the  lease 
void  for  want  of  mutuality  ao  that  assignees 
could  not  be  h^  liable  for  payment  stipulated 
to  be  made  tor  delay  in  ominwndng  a  welL 

Da  petltiw  tor  retaearlDg.  Denied. 
Foe  former  opinion,  see  160  Pac.  446. 

PER  CURIAM.  One  of  the  issues  In  this 
case  made  by  the  answer  ol  the  plaintiffs  In 
error,  defendants  below,  and  the  reply  of 
defendant  in  error,  plalntitt  below,  is  that 
the  payment  agreed  upon  for  delay  In  com- 
mencing a  well  was  f2  per  acre  per  year,  pay- 
able quarterly  In  advance,  and  that  by  mutu- 
al mistake  the  lease  as  reduced  to  writing, 
signed,  and  approved,  provided  for  payment 
of  $1(X)  per  month  for  delay  In  sacb  com- 
mencement 

In  their  petition  for  rehearing,  plalnttffis  In 
error  call  attention  to  assignments  of  error 
to  the  effect  that  the  trial  court  orred  In  ex- 
cluding certain  testimony  tending  to  sustain 
this  issue  on  their  part  The  only  testimony 
offered  by  plaintUfs  In  errm  oa  this  Isspe 
is  a  statement  of  the  guardian  nmtalned  in 
a  receipt  executed  by  him  to  the  original 
lessee  for  the  payment  of  rentals,  which  is 
set  out  In  the  former  oplntm  in  the  case. 
While  when  first  offered  this  statement  in 
the  receipt  was  excluded,  it  appears  that  sub- 
sequently the  same  was  admitted.  The  rec* 


ord  discloses  that  the  following  question  was 
asked  the  guardian,  who  testified  as  a  wit- 
ness, and  the  fcAlowIng  answer  made: 

"Q.  I  will  ask  you,  Mr.  Archer,  if  on  or  about 
the  22d  of  April,  1912,  or  at  some  time  suhse- 
quent  to  February  17,  1912,  you  made  a  state- 
ment that  the  consideration  in  the  lease  of  Feh- 
mary  17,  1912,  on  the  allotment  of  Leroy 
Archer,  '$100  per  month  payable  in  advance  un- 
til the  well  diould  be  commenced,*  to  be  paid  by 
the  lessee  was  In  error,  and  idiould  read  in  or- 
der to  express  the  intentiai  of  the  parties,  '$2  an 
acre  per  year,  payable  quarterly  in  advance*? 
A.  Yes,  sir;  there  was.  I  don't  remember  just 
how  long,  probably  a  couple  of  months,  some- 
thing like  that,  Mr.  Braun  came  to  me  and  told 
me  tMs  was  a  mistake  In  the  enitract  as  a^ 
proved  by  the  court" 

It  further  appears  fnHU  the  record  that 
the  plaintilfs  In  error  offered  the  guardian  as 
a  witness  on  the  issue  abov^  stated,  and  an 
objectiwD  was  sustained  to  the  fi^owing  ques- 
tion: 

"Q.  I  will  ask  you,  Mr.  Archer,  to  state 
whether  or  not  the  agreement  or  the  lease  upon 
the  80  acres  of  Leroy  Archer  was  that  the  lease 
should  coDtain  a  stipnlatltm  for  $2  an  acre  per 
year,  payable  quarterly  in  advance?* 

The  plaintiffs  In  error  made  no  statement 
or  showing  as  to  what  the  answer  of  the 
witness  would  have  been  had  he  been  per- 
mitted to  do  so.  It  further  appears  that  sub- 
stantially the  same  question  was  later  ask- 
ed the  witness,  which  be  was  permitted  to 
answer;  the  answers  being  unfavorable  to 
the  plaintiffs  In  error.  These  questiims  and 
answers  are  as  f(dlows: 

Mr.  Aidier,  at  the  time  this  lease  was 
executed  by  Mr.  Braun,  I  wHI  ask  you  If  the 

agreement  you  had  with  Braun  with  reference 
to  the  lease,  and  whidi  you  reported  to  the 
county  court  of  Tulsa  county  on  February  17, 
1912,  as  a  proceeding  of  the  court,  was  for 
rental  of  |2  per  acre  payable  quarterly  in  ad- 
vance? *  •  •  A.  As  well  as  I  remember,  I 
asked  the  county  court  if  I  could  lease  the 
land  for  $100  rental  payaUe  In  advance^ 

"Q.  Was  that  Leroy  Arc3ier*s  or  Tbos.  J. 
Archer's?   A.  Both  of  them. 

"Q.  Tou  got  Splllers  to  draw  the  contracts, 
and  they  were  both  drawn  alike?   A.  Tes,  air. 

"Q.  It  was  to  be  $100  a  month  In  both  cases? 
A.  Tea,  sir." 

[1, 2]  nils  seems  to  be  all  of  the  teatimtxiy 
wbldi  was  leered  tending  to  support  the  la- 
sue  ct  mistake.  It  does  not  appear  that  the 
trial  court  committed  prejudicial  error  in  tbe 
rulings  complained  of  therecm.  tinder  the 
decisions  of  this  court,  where  a  party  com- 
plains of  the  reJectiaB  of  ei^denoe.  It  Is  oee- 
essary  Cm-  btm  to  show  in  the  rectwd  Qw  aub- 
stance of  what  the  evidence  would  have  been 
In  order  that  this  ooi|vt  may  determine  wbettH 
er  material  error  was  committed.  Turner 
et  al.  V.  Moore,  34  OU.  1,  127  Pac.  4ST.  Tbe 
refusal  <tf  tbe  court  to  permit  a  witness  to 
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answer  a  competent  ijneBtlon  Is  not  reTOTSiUe 
error  U  subsequcaitly  the  wltaess  has  been 
permitted  to  anewer  the  same,  or  sabetantlal- 
ly  the  game,  question.  Steward  t.  Common- 
wealth Nat  Bank,  29  Okl.  754,  110  Pae.  216. 

[S]  There  Is  no  merit  In  the  contention 
that  the  lease  was  void  for  the  want  of  mn- 
thallty,  and  hence  the  assignees  conld  not 
be  held  liable  for  the  payments  stipulated  to 
be  made  for  delay  In  commencing  a  well;  the 
case  of  Brown  t.  Wilson,  leo  Pac.  94,  U  R.  A. 
1917B,  1184,  relied  on  In  snj^it  of  the  eom- 
tentloQ,  harlDg  been  orermled.  Blch  t.  D(m- 
eghey,  177  Pac.  86. 

We  adhere  to  the  views  expressed  In  the 
former  opinion  on  the  questions  therein  dis- 
cussed. 

The  petition  for  rehearing  is  dCTted. 


In  re  SITTON. 

STATE  BAB  COMMISSION  ex  reL  BRIDG- 
ES T.  SITTON.    (No.  9444.) 

<8aii«ine  Ooort  of  OMahwnw    Nor.  19,  1918. 
BehcaziBg  Denied  Jan.  IB,  191Ql) 

1.  AlTOBRKT  AHD  QUEHT    IfniQ  OnTMTWAI. 

Law  «s9»86— OsunoxA  SuFsna  Oomat^ 
Natou  of  Dibbauoeht  Pbogibdinw. 
The  Snpieme  Court  is  not  a  criminal  tribn* 
na],  and  disbarment  is  not  a  criminal,  or  puni- 
tive proceedinc ;  but  the  direct  question  in  such 
proceeding  1b  whether  or  not  the  character  and 
conduct  of  the  resiKincleiit  is  Buch  that  this 
court  should  protect  the  public  aud  courta  of 
justice  against  him. 

2.  awoanet  akd  client  ^^38— dutt  and 
Fidelity  of  Attobnbt— Disbabmekt. 

The  lawyer's  life  must  be  one  of  fidelity  and 
Btern  integrity.  There  is  uo  place  at  the  bar 
for  the  unscrupulous,  and  the  cheeks  of  tbe 
lawyer,  who  b^mirches  his  profession,  should 
be  made  to  bum  with  shame;  but  disbarment 
neau  pratosstonsl  exeommimlcation  and  dcatli, 
and  riionU  be  resorted  u>  oily  wlien  it  is  ap- 
parent that  the  interest  of  the  conmnmity,  the 
hitegri^  of  the  courts,  or  tbe  honor  of  the  pro- 
fession, imperatlrely  demands  It. 

(Additional  BvOahus  by  EUtoriai  Btaf.) 

8.  Attoenet  and  Client  «=>44(2)  —  Pao- 
cekdinq  fob  Disbabmewt— Repbimand. 
In  disbarment  proceedings  under  Rev.  Laws 
1910,  9  292,  subd.  3,  rospondent,  who  while  a 
connty  attorney  collected  money  on  forfeited 
criminal  b(»ids»  etc..  and  instead  of  taming  it 
over,  after  dedmiting  hia  commission,  withheld 
It  OB  a  daim  of  connty's  lndd>tadness  to  him, 
eipoaed  hisuelf  to  charge  of  professional  mis- 
oonduet  and  would  be  reprimanded. 

Hardy  and  MUsy,  dissentibig. 

ProosedingB  by  tbe  State  Bar  Oommlaalon, 
«i  the  relation  at  U.K.  BxidgeB,  tot  the  dla- 
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barment  of  H.  W.  aittm.  Be«pondent  nvri- 

manded. 

T.  B.  Reeder  and  0.  Riley,  both  of  Duncan, 

for  prc^nenL 

Edward  H.  Bond,  S.  I.  Kolb,  G.  F.  Womack, 
R.  H.  Brown,  and  J.  B.  Wilkinson,  all  of 
Duncan,  and  Ames,  Chambers,  Lowe  &  Rich- 
ardson,    Oklahoma  City,  for  respondent 

BRETT,  J.  This  is  a  disbarment  in«ceed- 
Ing  oommenced  by  the  Bar  Ccmunisslon  baaed 
upon  charges  filed  against  H.  W.  Sltton  by 
D.  A.  Bridges,  JmOi  members  of  tbe  bar  of 
Duncan,  Old. 

Sltton,  who  will  be  referred  to  as  respond- 
ent; while  county  attorney  of  StejAirais  coun- 
ty, collected  somctthiog  near  f 1,000  on  crim- 
inal brads  or  recognisances,  which  were  for- 
ested during  his  taiure  af-<^ace,  and,  in- 
stead ot  deducting  tbe  2&  per  cent  allowed 
him  for  collecting  these  bonds  and-  tnmlng 
tbe  remainder  into  tbe  county  treasury  of 
Stephois  county,  be  held  the  whole  amount 
claiming  that  the  county  was '  Indebted  to 
him  In  an  amount  In  excess  the  sums  re- 
tained by  him  by  reason  of  tbe  fact  that  the 
county  had  never  paid  him  certain  ounmls- 
sions  that  were  due  him  on  certain  civil 
bonds  wU(di  be  had  collected. 

ThA  evidence  showed  that  25  per  cent 
commission  on  the  dvil  bcmds  collected  by 
him.  and  which  he  dalmed  that  the  county 
owed  him,  amounted  to  $1,171JS7. 

Sltton,  tbe  respondent  bad  served  two 
terms  as  county  attorney  and  was  then  elect- 
ed to  the  Legislature,  btiLng  succeeded  as 
county  attorney  by  D.  A.  Bridges,  who  will 
be  referred  to  as  relator. 

Bridges,  the  relator,  asked  for  a  sectmd 
term  as  county  attorney,  and  the  respondeat 
entered  the  race  as  a  candidate  against  him. 
During  tbe  campaign  the  relator  sprung  the 
fact  that  Sltton.  his  <«ponent,  wUls  county 
attorney,  had  collected  and  hkd  the  mmiey 
OQ  tbe  bonds  as  above  stated,  and  prosecut- 
ed htm  for  embezslemen^  Sltton  defended 
himself  against  the  diarge  of  ^besszlement 
and  the  referee  finds  "that  upon  a  trial  he 
was  acquitted."  but  states : 

"I  am  unable  to  determine  from  the  evidence 
whether  this  trial  was  before  a  inty  or  whether 
it  waa  a  preliminary  examlnatum." 

And,  although  the  withholding  of  ttiia  mon- 
ey was  made  an  Issue  in  the  campaign  for 
county  attorney,  the  respondent  also  defeat- 
ed the  relator  at  the  p<dl& 

The  relator  Ihw  filed  these  charges  with 
the  Bar  Commission  and  asked  that  the  re- 
spondent be  disbarred. 

The  statute  under  which  the  disbarment 
proceeding  Is  tnrought,  is  subdivision  3  of 
section  202,  Revised  Laws  of  1910,  which 
provides  for  the  dlsbarmmt  of  an  attorney, 
"for  the  willful  violaticM  of  any  of  the  duties 
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of  an  attorney  or  conni^r.'*  And  It  la  In- 
sisted by  the  relator  tiiat  tbe  cmdnct  of  the 
respondent  in  withholding  this  money  col- 
lected on  these  btmds  brings  bim  sgiutrely 
within  the  proTtalon  of  this  statute,  while  It 
is  urged  with  eqnal  earnestness  the  re- 
spondent that  be  withheld  the  money  In  good 
faith  and  with  no  corrupt  motive  or  Inten- 

tiML 

II]  TbSa  is  not  a  criminal  action,  and  this 
court  Is  not  tbe  tribunal  designated  by  oar 
statute  to  try  criminal  cases,  and  the  re- 
spondent Is  not  on  trial  here  fw  embezzle- 
ment ;  but  the  direct  question  Is  whether  or 
not  the  <iharacter  and  nmduct  of  the  respond- 
ent Is  sudi  that  this  court  should  protect  the 
public  and  courts  of  Justice  against  him. 
The  respradent  has  had  his  day  In  the  crim- 
inal courts.  Tbe  relator  prosecuted  and 
tried  him  in  the  courts  detdgnated  by  stat- 
ute to  hear  and  determine  criminal  actions, 
and,  so  fiir  as  the  criminality  of  his  conduct 
is  concerned,  we  shall  presume  that  the  court 
intrusted  to  hear  and  determine  that  ques- 
tion discharged  its  duty,  and  we  shall  not 
attempt  to  invade  its  province,  or  question  its 
Integrity.  Had  he  been  convicted  of  a  felony 
or  a  misdemeanor  involving  mwal  turi^tnde, 
under  the  statutory  directions,  we  would 
have  accq;>ted  the  record  of  convlctlaa  as 
concludve,  and,  since  that  same  tribunal  has 
acquitted  him,  we  shall  accredit  the  same 
verity  to  Its  dedsim. 

[2]  The  statute  is  intended  to  protect  the 
puUlc  and  courts  of  Justice  from  an  attorney 
who  willfully,  perversely,  with  an  evil  in- 
tent, and  without  justifiable  excuse,  violates 
the  h^  and  confldentlai  relations  of  attor- 
ney and  counselor-^o  maintain  the  exalted 
ixwltion  to  which  the  pioneers  through  sacri- 
fice and  toll  have  lead  the  bar^fbr  the  law- 
yer occupies  a  most  delicate  and  confidential 
poedtion,  and  there  Is  no  room  at  the  bar  for 
the  unscrupulons.  *  But  the  lawyer's  life  must 
be  one  of  Melity  imd  stern  integrity,  for  his 
clloit's  all  is  placed  in  his  hands;  his  llf^ 
his  property,  and  his  honor  are  Intrusted  to 
his  attorney,  and  he  must  guard  all  this 
well  For  his  fidelity  to  this  trust  means 
more  than  the  mere  plaudits  of  the  curious. 
It  may  mean  a  life  saved,  a  aoa  glvoi  back 
to  the  bosom  of  his  family ;  that  the  totter- 
ing form  of  the  old  man  of  the  hcmte  may  be 
handed  to  the  grave  In  peace;  that  the  dally 
bread  may  not  be  taken  from  the  widow's 
table;  and  that  the  orphan's  cheek  may  not 
grow  pallid  with  hanger.  It  ottea  means  all 
tUs,  and  more,  to  be  a  conscientious,  skill- 
ful lawyer;  and  the  cheeks  of  him,  who 
besmlrdies  this  high  and  virtuous  calling, 
should  be  made  to  bum  witii  shame. 

[S]  But  dlsbarmrat  means  professional  ex- 
communication and  death.  It  means  to  loose 
tbe  moorings  and  turn  a  life  adrift,  and 
should  be  resorted  to  only  when  It  Is  appar- 
ent that  the  Interest  of  the  community,  the 
integttty  oC  tb«  courts,  or  the  honor  o£  the 
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profeMloi,  Impenttvily  ^Ismiads  tt.  And 
nelthw  of  theae  oondlHoas  prevail  in  the 
inrtant  caae.  Tbe  Judges  ai  boOi  tbe  county 
and  district  oonrts,  under  oath,  testify  as 
fc»  the  vBod  tibatac^  and  professional  Intes- 
iMt  ct  tibe  respmdent  in  their  courts.  Pri- 
vate fdtiaais,  under  oath,  and  th9  ele^rate 
at  the  paUOt  have  spoken  as  to  his  good  char- 
acter and  integrity  in  the  community;  and* 
In  the  face  of  thrae  tokens  of  eaafldeace,  we 
shall  not  say  that  be  deserree,  or  that  the 
Intoest  of  tbe  community  or  int^lty  of  the 
courts  demand,  his  pn^essi(mal  ezecutiim. 

But  he  did  wrong  in  holding  tills  money 
as  he  did.  The  Legislature  of  1910  (section 
24^  c.  60,  Session  Laws  1810)  passed  an  act 
f orhtddlng  county  attorneys  to  oigage  In  civil 
practice,  but  provided  that— 

"In  addition  to  his  annual  salary,  he  [the 
count?  attomeyj  shall  receive  twenty-five  per 
cent,  ot  all  forfeited  bonds  and  recognisanoea 
by  him  collected." 

And  when  the  respondent  collected  the 
ciWI  bonds,  heretofore  referred  to.  he  turned 
the  money  in  to  the  county  treasurer,  and 
filed  a  claim  with  the  county  ecnmnisatonera 
for  26  per  cent,  of  the  amount  as  his  cmu- 
mtsslon.  The  county  oommlaaloners  did  not 
question  his  rlgbt  to  ttie  ccHumlai^in,  or  re- 
fuse to  pay  It  on  the  ground  that  he  was  not 
entiUed  to  it,  but  stated  that  there  was  no 
fund  upon  wbldi  they  could  draw  a  warmnt 
to  pay  it.  The  respondent  asked  cortaln 
d^uty  state  auditnti  if  they  knew  of  any 
procedure  by  which  he  could  get  Us  money; 
and  they  stated  to  him  that  he  could  elthw 
sue  the  oounty  and  reduce  his  claim  to  a 
Judgment,  or  hold  the  amount  out  of  any 
iHHids  coUected  by  him  in  the  future;  that 
this  latter  procedure  vras  a  Uttie  irregular, 
but  that  this  was  behig  done  county  at- 
torneys all  over  the  stated  The  respondent 
acted  up(Hi  the  latter  soggesUtm,  and  held 
out  this  11,000  coUected  by  him  on  criminal 
recognisances,  until  his  attention  was  called 
to  a  dedslon  of  this  court  (Pope  v.  Board  of 
CommlsslMiers,  46  OkL  621,  140  Pae.  222)  to 
the  effect  that,  under  the  act  of  1010,  county 
attorneys  were  not  entitled  to  a  commission 
on  <dvil  bonds  collected  by  them.  He  tiiu 
refunded  this  $1,000,  leaa  hla  commission. 

We  do  not,  In  the  ll^t  of  this  record,  ques- 
tion the  motives  of  tbe  respondeat,  but  he 
should  not  have  held  one  penny  of  the  coun- 
ty's money  that  had  come  into  bis  hands, 
even  In  satisfaction  of  a  claim  against  the 
county  that  he  believed  to  be  Justly  due  htm, 
without  the  knowledge  and  express  conseot 
ot  those,  anthorlaed  and  empowered  to  act 
for  the  county  that  this  mli^t  be  done:  Be- 
fore he  applied  one  c«tt  of  the  county's  mm- 
ey,  whidi  had  come  ifito  his  hands,  to  the 
paymmt  of  a  debt  due  him  by  the  county,  no 
matter  how  Just  it  might  hKm  bem,  ha 
should  have  taken  the  matter  up  wttti  the 
ODuntgr  commisslonm  and  had  ttittu  to  direct 
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him  to  satisfy  Ws  claim  against  the  county 
In  this  way.  This  would  have  relieved  the 
respondent  from  any  Imputation  of  fraud; 
for  it  would  have  then  become  the  act  of  the 
county  commissioners,  and  been  the  method 
selected  by  them  of  satisfying  a  debt  against 
the  county.  For  one  has  no  right  to  divert 
a  fund  intrasted  to  him,  except  by  the  di- 
rection and  upon  tbe  antborlty  of  the  we 
who  intrusted  it 

We  therefore  severely  reprimand  the  re^ 
spondent  for  thus  diverting  this  fond,  and 
laying  himself  liable,  as  a  member  ot.  the  bar, 
to  the  charge  of  professional  misconduct  and 
fraud,  but.  In  the  Ug^t  of  the  record.  le^ 
fuse  to  dlabar  or  suspend  him. 

All  the  Justices  concur,  except  SHARP,  O. 
J.,  not  participating,  end  HARDY  and  MIL- 
ET,  JJ.,  atwwiiHTig. 

HABDY,  J.  I  dlasmt.  I  think  tbe  court 
misunderstands  the  record  In  several  Impor- 
tant partlealan.  It  Is  stated  that  defoidant 
has  beea  acquitted  of  the  diarges  against 
blm  in  the  courts  designated  by  statute  to 
hear  and  determine  criminal  actions.  It  will 
be  seen  by  refer«ice  to  the  case  of  Mar- 
BbaU  T.  Sltton,  172  Pac.  964,  where  petition 
for  retaearlng  was  denied  May  14,  1918,  that 
mandamus  was  Issued  to  J.  W.  Marshall, 
county  Judge,  commanding  a  change  of  venu6 
In  two  criminal  cases  pending  against  re- 
spondent at  that  time  growing  out  of  the 
facts  Involved  In  this  proceeding.  The  ref- 
eree's report  was  filed  January  7.  1918. 
There  Is  nothing  in  the  record  that  In  the 
slightest  intimates  an  acquittal  In  either  of 
these  two  cases.  Again,  It  Is  stated  that  the 
board  of  county  commissioners  did  not  qaes- 
tlon  deteaiaaVn  Tlgjbt  to  tlie  commlsBlons 
claimed  or  refuse  to  pay  them  on  the  ground 
that  he  was  not  oitltled  tlwreto.  Mr.  Geo. 
H.  J<Anson,  one  of  the  county  commtssloners. 
testifled  that  Sltton  preaoited  a  dalm  for 
his  commlsidons  upon  cMl  hoa&a  wbldi  was 
denied  <m  the  ground  that  he  was  not  en- 
titled thereto,  and  tbat  Sltttm  reimsented  to 
ttae  board  of  county  commissioners  that  he 
had  an  opinion  from  the  Attorney  General 
bidding  that  be  was  entitled  to  audi  com- 
missions, and  that  the  board  Instructed  the 
county  clerk  to  write  to  the  Attorney  Gen- 
eral for  a  ciHiy  the  letter,  which  Sltton 
claimed  to  have  received.  The  letter  held  to 
the  contrary. 

These  proceedings  weie  Instituted  upon  the 
recommendation  of  the  Bar  Commission,  and 
a  reforee  was  appointed,  who  heard  the  evl- 
leuce  and  flled  a  report,  in  which  he  found 
the  charges  to  be  true  and  recommended  the 
disbarment  or  snapenskm  of  respondoit.  The 
majority  <q;)lnl<m  does  not  review  the  evi- 
dence upui  whlcb  the  r^rt  Is  based,  but 
Ignores  the  findings  of  the  referee.  In  Town 
of  Grove  t.  Haskell,  31  Okl.  77.  116  Pac. 
806^  in  qwaking  of  the  effect  to  be  linn  tbe 


r^rt  of  the  referee  In  an  original  proceed- 
ing pending  In  this  court,  it  was  said; 

"However,  ths  report  of  the  referee  appointed 
to  take  the  evidence  and  report  tbe  Eame  to 
this  court  with  his  findings  of  fact  and  conclti- 
sioDfi  of  law,  would  not  be  cooduaive  on  either, 
It  should  and  would  be  accorded  evety  reasma- 
ble  presumpticn  of  being  correct,  with  the  bnr- 
dn  on  the  party  attacking  it,  but  to  be  fiedy 
set  aside  by  the  court  U  found  to  be  Incorrect" 

In  supPOTt  of  this  rule,  the  court  dted 
Olrard  life  Insurance,  Annuity  &  Trust  <Xt. 
V.  Cooper.  162  U.  S.  529,  16  Sup.  Ct  879,  40 
li,  Eld.  1062,  where  It  Is  said  In  the  second 
paragraph  of  the  syllabus : 

"Findings  of  a  master  •  are  not  absolutely 
binding  upon  the  court,  but  Uiere  is  a  presump- 
tion is  their  favor,  and  they  will  not  be  set  aside 
or  modified  in  the  alwence  ol  some  clear  error 
or  mistake." 

In  my  ^dgment.  the  court  should  accord 
to  the  report  of  the  referee  that  weight  to 
which  it  is  entitled,  and.  In  the  event  his 
findings  are  disapproved,  some  reason  should 
be  given  therefor;  Uiat  Is,  the  court  should 
review  the  evidence  and  point  out  wherein 
it  fails  to  sustain  his  findings. 

The  oitolon  omits  several  Important  facts 
which  In  my  Judgment  have  a  bearing  upon 
the  case.  The  defendant  admits  that  he  was 
familiar  with  the  requirements  of  section 
1560,  Rev.  L.  1910,  which  required  county 
attorneys  to  reiwrt  within  ten  days  all  mem- 
eys  collected  by  them  and  admits  that  he  at 
no  time  reported  any  of  the  collections. 
While  campaigning  for  re-election  In  1912, 
be  publicly  stated  that  he  would  not  dttlva 
commlssi(ms  of  this  character  and  would 
serve  the  people  of  his  county  for  the  salary 
fixed  by  law.  He  also  received  an  <^inion 
from  the  Attorney  General  that  be  was  not 
entitled  to  such  commissions.  The  referee 
finds  that  moneys  were  paid  respondent  un- 
der the  guise  of  fines  and  costs,  when  there 
was  no  fine  and  costs,  nor  any  Judgment  of 
any  kind  unless  perhaps  a  dismissal,  whldi 
was  entered  l<mg  after  the  money  was  col- 
lected; that  there  was  no  record  made  in 
the  court,  or  anywhere  of  the  amounts  coll- 
lected ;  that  there  was  private  dickering  out 
of  court  In  regard  to  matters  and  amounts 
which  could  only  be  determined  by  judicial 
actl<m;  that  in  one  instance  moneys  suppos- 
ed to  be  paid  for  costs  was  coosld^ably  more 
than  the  costs  amounted  to;  and  that  all  of 
the  money  was  retained  for  several  years 
before  it  was  paid  over.  The  respondent 
knew  these  mtmeys  collected  by  him  did  not 
go  into  the  general  fund  of  the  county.  The 
larger  portlcm  belonged  to  the  common 
school  fund  and  could  not  lawfully  be  di- 
verted to  any  other  purpose.  In  one  case 
the  costs  amounted  to  fOJiO,  and  in  another 
instance  $19.2S.  If  all  this  be  true,  I  can- 
not Me  how  It  CMk  bt  vied  tluit  be  bad  a 
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right  to  Uke  these  moneys  and  apply  them 
to  claims  ag^st  the  county. 

When  defendant  failed  to  report  these  col- 
lections required  by  section  1060.  snpraf  he 
was  guilty  of  a  misdemeanor  and  became 
liable  to  punishment  therefor.  Section  2978, 
Rev.  L.  l9l(^  npressly  pnAiiblts  the  reten- 
tl(m  of  property  or  funds  of  anoth^  to  offset 
or  pay  a  demand  held  against  him,  and  de- 
clares that  this  conduct  shall  not  be  a  de- 
fense In  a  prosecution  for  embessl«nent. 
Mr.  Justice  Brett,  who  writes  the  majori- 
ty opinion,  wrote  the  ojtlnlon  for  ttie  Crim- 
inal Court  of  Appeals  in  Ghoate  t.  State.  12 
OkL  Cr.  560,  160  Pac.  84,  B.  A.  I&ITA, 
1287,  and  in  that  case  announced  the  Tlew 
tliat  the  plea  by  a  guardian  that  mcmeys 
were  retained  by  'him  to  offset  a  demand 
claimed  against  his  ward  amounted  to  a  pl» 
of  guUty  to  a  dmrge  ot  embesslonent  If 
that  was  good  law  in  that  case.  It  ought  to  be 
good  law  under  the  drcumstancee  here  pre- 
sented. If  it  is  onbealonent  for  a  guard- 
ian to  retain  moneys  belongtug  to  his  ward 
to  offset  a  (tolm  due  by  the  ward  to  the 
guardian,  I  am  unable  to  see  where  It  would 
not  be  embezzlement  for  a  coun^  attorney 
to  keep  moneys  belonging  to  the  county  to 
offset  a  claim  against  the  county;  but  the 
situation  shown  by  the  report  of  the  referee 
is  even  worse  than  that  .  The  moneys  he  re- 
tained either  belonged  to  the  common  school 
fund  of  the  county,  or  were  due  to  witnesses 
and  officers  to  pay  the  costs  incurred  in  cer- 
tain litigation.  I  do  not  think  the  statute, 
making  it  a  mladMueanor  for  a  county  attor- 
ney to  neglect  to  report  moneys  collected  by 
him,  makes  it  any  less  a  crime  for  him  to 
embezzle  such  moneys.  If  It  is,  a  county 
attorney  might  corruptly  retain  public  mon- 
ey and  appropriate  same  to  his  own  use  with 
impunity.  It  is  a  disdnctton  without  a  dif- 
ference to  say  that  a  guardian  is  guilty  of 
embezzlement  when  retaining  the  money  of 
his  ward,  and  to  say  that  a  connty  attorney 
commits  no  crime  when  he  uolawfuUy  re- 
tains the  moneys  of  the  county.  This  court 
should  refuse  to  recognize  any  difTereoce  In 
persons  and  declare  embezzlement  to  be  a 
crime  whether  committed  by  those  in  au- 
thority or  by  the  humblest  citizen  in  the 
land.  If  public  office  be  a  protection  from 
punishment  for  crime  of  this  character,  a 
pr»nlum  is  placed  upon  dishonesty  In  public 
(^cials  and  ab  inducement  offered  to  crooks 
and  criminals  to  seek  posltifHiB  of  power. 

While  this  is  not  a  criminal  proceeding, 
this  court  possesses  the  nndoubted  power  to 
inquire  into  the  truth  of  the  charge  and  to 
administer  proper  punishment  and  upon  the 
record  presented,  should  either  say  that  the 
facts  as  found  by  the  referee  do  not  amount 
to  conduct  deserving  pnntshment  or  In  fair- 
ness to  defendant  that  his  findings  are  not 
supported  by  the  evidence,  and  unless  the 


court  can  say  one  of  then  two  things,  ttn 
only  proper  thing  to  do,  In  my  judgmrat.  Is 
to  Inflict  punifrtuumit  commensurate  with  the 
wrong  ccmduct  proven. 


TIIi&IAN  T.  TIUIAN.  (No.  9429.) 

(Sui»eme  Court  of  Oklahoma.    Nov.  26,  1918. 
Behearing  Denied  Jan.  13,  1919.) 

(Byttabui  by  the  Court.) 

1.  OuABnuN  Ann  Ward  ^>15S-~ExcEFTiona 
TO  Final  Bxpobi  —  Ukabing  and  Judo- 

MBNT. 

Where  exceptions  are  filed  to  the  final  re- 
ptHTt  of  a  gaardlau,  and  the  correctness  of  preri- 
ous  leports  during  the  oitlre  period  of  his 
guardianship  are  properly  challenged,  it  be- 
comes the  duty  of  the  county  court  to  bear  and 
determine  the  c<»itroveray  thus  raised,  and  rai- 
der audi  judgment  as  the  facts  and  drcum- 
stances  justify. 

2.  Ahpkal  and  Bbbok  «S9106S— Cottbts  «s> 
202(5}— Appeal  noM  Ootjhtt  Coubt»-Tbi- 

AL  OB  NOVO^-^i^IAI,  BT  JlTBT— APFEAI.  ROH 
DlSTBJCT  OOUBT. 

In  probate  matters,  where  an  appeal  is  tak- 
en from  the  county  coort  to  the  district  court 
On  questions  of  fact,  or  oa  questions  of  both 
law  and  fact,  the  trial  in  the  district  court 
must  be  dc  novo,  and  shall  be  conducted  in  tht 
same  manner  as  if  the  case  and  proceeding  had 
lawfully  originated  in  that  court;  and  such 
appellate  court  has  the  same  power  to  decide 
the  questions  of  fact  which  the  county  court  or 
judge  had,  and  it  may,  in  its  discretion,  aa  in 
suits  in  chancery,  and  with  like  effect,  make  an 
order  for  a  trial  by  jary  <rf  any  or  all  of  the 
material  questitMis  of  fact  arising  upon  the  is- 
sue between  the  parties,  provided  that,  where 
an  order  to  try  the  questions  of  fact  to  the 
jury  is  made,  such  order  must  state  distinctly 
and  plainly  the  questions  of  fact  to  be  tried,  and 
on  appeal  to  thte  court  from  the  judgment  of 
the  district  court  in  probate  matters  the  estire 
record  will  be  examfaied,  and  tlds  court  will  ren- 
der, or  cause  to  be  rendered,  audi  judgment  as 
should  have  been  entered  on  the  trial  <d  tiie 
case. 

GommisdMim'  (Hdnloo,  DiTlalon  No.  3. 
Error  from  District  Oout,  Noble  Omnty ; 
W.  U.  Bowles,  iudge. 

Leona  Tllman  (now  Leona  Cox)  died  ex- 
ception in  the  connty  court  to  the  final  re- 
port of  John  F.  Tllman,  her  guardian,  and 
sought  an  accounting.  In  the  county  court 
the  guardian's  reports  were  modified,  by  di^ 
allowing  certain  charges,  and  there  was 
judgment  accordingly,  and  the  guardian  ap- 
pealed to  the  district  court,  and  from  its 
judgment,  the  exceptant  brings  error.  Dis- 
trict court  directed  to  raider  Judgment  in 
ta.yoT  of  exceptant  for  amount  stated.  , 
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Jobnston,  BoMnson  ft  Blee»  of  Ptmj,  fiir 
plalntur  In  error, 

SPRINGEB,  a  The  parties  wUl  be  re- 
ferred to  as  goardlan  and  ward.  On  June 
27,  190e,  John  F.  Tilman  waa  appointed 
guardian  of  hia  daugbter.  Leona  Tiltnan, 
then  five  years  of  age.  At  the  same  time  he 
waa  also  appointed  guardian  of  Frank  and 
Leafy  Tllman. 

The  record  discloses  that  hla  deceased  wife, 
the  mother  of  these  children,  was  a  member 
of  the  Otoe  and  Missouri  Tribes  of  iDdlans, 
in  Noble  county,  OfeL  The  mother  and  eatdi 
of  these  chlldnn  h^  an  allotmotit  of  100 
acres  of  land  in  Noble  county.  Hie  record 
discloses  that  the  guardian  never  made  any 
report  of  his  gnardlanahlp  until  July  1, 1906, 
whlcb  was  five  years  after  his  appolntmwt. 
The  report  shows  total  receipts  during  the 
five  years  to  have  been  f830.7d.  and  the 
total  expenditures  to  have  been  ¥8S7.00.  Fol- 
lowing the  filing  of  the  report,  Louie  B- 
McKnl^t  filed  an  application  for  the  remoT- 
al  of  the  guardian,  and  requested  the  ap- 
pointment of  H.  W.  Newman  as  guardian  of 
the  minors;  Jt^n  Fmbry,  United  States  at- 
tomey,  aniearlng  for  the  applioatl<Hi.  Ob- 
jections were  also  filed  by  the  United  States 
attorn^.  objectinK  to  the  report  of  the 
gnardlan. 

On  the  20th  day  of  January,  lOOT,  the 
court  heard  and  determined  the  application 
for  the  remoral  of  the  gnardlan,  and  also 
tile  oblectlcns  to  the  report  and  took  the 
matter  under  advisement  until  the  6tb  day  of 
February,  1007,  and  at  that  time  the  court 
modified  the  report  filed  by  the  gnardlan.  by 
disallowing  Itema  of  expenditures  In  the 
mm  of  $3BS.4S.  The  court  fnrtlier  found 
that  the  abdication  tor  the  removal  of  the 
gnardlan  should  be  dented,  but  required  him 
to  give  additional  bond,  and  to  make  reg- 
nlar  annual  reports  thereafter,  and  at  said 
time  found  the  gnardfan  to  be  indebted  to 
his  ward,  Leona  Tllman.  after  allowing  all 
credits  to  which  he  was  entitled.  In  the  sum 
of  $S9S,4^. 

It  seems  that  the  Journal  entry  made  by  the 
court  at  that  time  was  found  In  the  files, 
hot  does  not  seem  to  have  ever  been  entered 
of  record,  and,  on  final  hearing  of  this  matter, 
H.  E.  St.  Clair,  who  was,  at  the  time  of  mak- 
ing the  order,  probate  judge  of  Noble  coun- 
ty, appeared  as  attorney  for  the  guardian 
and  testified  that  after  preparing  the  order 
he  laid  the  matter  away  for  further  consid- 
eration, and  did  not  finally  render  Judgment 
as  set  forth  in  the  order,  but  allowed  the 
original  report  of  the  guardian  to  stand. 

The  second  report  of  the  guardian  was 
filed  October  8,  1906,  and  covers  his  account 
jTom  the  time  of  filing  his  previous  report 
*to  Jane  20^  1906,  and  showa  his  receipts  to 
have  been  f007.ll,  and  his  expenditures  to 


have  been  $78^,  wMch  a  Mance 

due  t^e  ward  ot  $428.62. 

His  next  report  was  filed  Aprti  11,  1911, 
and  covered  his  accounts  to  April  1st  of  that 
year.  The  report  shows  his  receipts  daring 
that  Hnte  to  have  been  $686iS4,  whl<*,  togeth- 
er with  the  balance  carried  over  frtHu  his  ac- 
count and  added  to  the  general  snrnmary, 
shows  a  total  sum  of  91,01S.06  due  the  ward 
The  report  also  shows  his  expenditures  dar- 
ing that  time  to  have  been  $846.90,  whldi  left 
a  balance  due  the  ward  of  $168.16. 

His  next  report  was  filed  April  12,  191?. 
covering  his  accounts  to  April  1st  of  thai^ 
year.  The  report  shows  his  receipts  to  havi 
been  $182.30,  which,  together  with  the  bal- 
ance due  Ills  ward  from  the  previous  report, 
made  a  total  of  $350.46  due  the  ward,  and  It 
also  shows  his  expenditures  to  have  been 
$244.20,  which  left  a  balance  due  the  ward 
of  $106.26. 

The  next  report  of  the  gnardlan  was  made 
June  21, 1913,  covering  his  accounts  to  April 
Ist  of  that  year,  and  shows  his  receipts  to' 
have  been  $200.66,  which,  together  with  the 
balance  due  the  ward  from  his  previous  re- 
port, made  a  total  sam  due  her  of  $406.^- 
The  report  shows  his  expenditures  during 
that  time  to  have  been  ^40,  which  left  a 
balance  of  $1M.92  due  the  ward. 

Hla  next  report  was  filed  Aprtl  2ltK  1914. 
and  covered  Wb  accounts  to  April  1st  of  that 
year,  and  abows  his  receipts  to  have  been 
$160Jt2,  together  with  the  amoant  due  the 
ward  ^m  the  previona  mpott,  shows  a  total 
sum  doe  bet  ot  $857.24.  ^Rie  report  shows 
his  expenditures  to  have  been  $99(^06,  which 

The  next  report  was  filed  January  18, 
1916,  covering  his  accounts  to  that  date,  and 
shows  his  receipts  to  have  been  $330,  which, 
together  with  the  amount  due  the  ward  from 
bis  previous  report,  shows  a  total  sum  due 
the  ward  of  $336JS8.  The  report  shows  his 
expendltores  to  have  been  $360.00,  which 
left  a  balance  due  him  from  the  ward  of 
$23.47. 

The  record  In  this  case  discloses  that  the 
ward  reached  her  majority  on  the  1st  day  of 
December,  1914.  Within  the  time  provided 
by  law  she  filed  exceptions  to  the  final  re- 
port of  the  guardian  and  requested 'an  ac- 
counting, in  which  she  pointed  out  sf>ecific 
Irregularities  In  the  various  reports  made 
by  hlm,  and  farther  alleged  that  certain 
expenditures  which  the  previous  reports  show 
to  have  been  made  were  not  made  at  all, 
and  asked  a  general  accounting  covering  the 
entire  period  of  his  guardianship,  from  the 
time  of  filing  his  first  report  down  to  and  in- 
cluding the  time  of  filing  his  final  report. 

Upon  the  hearing  before  the  county  court 
the  report  filed  by  the  guardian  on  the  1st 
day  of  March,  1907,  was  modified,  by  disal- 
lowing some  of  the  Itous  of  charges  made  by 
the  guardian ;  the  total  dednctl<Mis  being 
I  $37039,  Tb9  rvDort  filed  April  1,  lOU.  was 
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modified,  1^  disallowing  some  of  tbe  Items 
of  diarges;  the  total  sum  disallowed  Mag 
9S&S0.  And  tbe  report  filed  AprU  1,  1»12, 
was  modified,  by  dlsallowiog  some  of  tbe 
chargfs  In  the  total  anm  of  $145. 

Tbe  r^rt  filed  April  1,  1013,  was  modi- 
fled  by  dlsallowlDg  some  <^  the  charges,  in 
tbe  total  stun  of  fl43.  The  last  report, 
filed  on  January  18, 1916,  disallowed  some  of 
tbe  Items  of  charges,  and  modified  the  same 
in  the  total  sum  of  f  1S4. 

The  final  hearing  of  this  matter  before 
tbe  county  court  resulted  in  a  modification 
and  disallowance  of  items  of  charges  In  the 
various  rep<»t8  of  the  guardian,  in  the  total 
sum  of  $900^9,  which  sum,  t<^tfaer  with 
the  sum  of  $396^5,  the  amount  being  due 
the  ward  after  the  county  court  had  modi- 
fled  the  flrst  report  filed  by  the  guardian, 
made  the  total  sum  of  $1,296.04.  The  county 
court  found  this  sum  to  be  due  the  ward 
from  tbe  guardian,  and  rendered  Judgment 
accordingly. 

The  county  Judge,  who  tried  the  case  and 
heard  and  determined  the  facts,  made  the 
following  specific  findings  of  fact: 

"Tbe  court  finds  that  the  guardian  has  been 
grosslr  n^ligent  in  tbe  discharse  of  his  dut? 
and  trust  as  such  guai-dian;  that  during  th» 
entire  time  of  his  guardianship,  covering  a  pe- 
riod of  nearly  13  years,  he  failed  to  keep  an 
account  of  the  receipts  and  disbursements  for 
the  estate  of  bis  ward ;  that  there  was  no  sep- 
arate account  kept  of  the  moneys  collected  for 
the  ward  by  the  guardian,  but  the  same  were 
kept  and  naed  aa  the  private  and  indlvidnal 
funds  of  the  said  guardian.  In  violation  of  law; 
that  the  lands  beknging  to  his  said  ward  were 
used  by  him  for  a  period  of  yepra,  and  that  be 
failed  to  make  proper  charge  against  Iiimself 
for  the  use  and  occupation  of  the  same;  that 
the  chaises  against  said  ward,  and  for  which 
he  credited  himaelf,  were  unwarranted,  and 
evidenced  gross  uid  wanton  extravagance,  and 
the  money  expended  with  a  prodigality  tbat  only 
the  Idle  ridt  can  albnd  *,  diat  the  extent  of  bis 
expenditures  were  presented  to  the  court  with- 
out filing  any  voucher  for  the  same,  or  without 
producing  any  book  containing  the  entries  of 
ids  charge,  or  his  record  evidence  thereof;  tbat 
tbe  charges  were  not  only  extravagant  and  un- 
warranted, but  often  Inconsistent,  erroneous, 
and  inaccurate." 

From  the  ordor  and  Judgment  of  the  coun- 
ty court  the  guardian  appealed  the  case  to 
the  district  ooort  The  district  court,  after 
having  heard  and  considered  the  case  upon 
the  testimony  Introduced,  found  there  was 
$60  due  tbo  ward  ftom  the  guardian,  and 
rendered  Judgment  for  that  amount 

[1,2]  The  trial  of  this  case  In  the  district 
court  is  governed  by  section  6516.  B.  L.  1910, 
wbidi  provides  for  a .  trial  de  novo  In  the 
district  court,  where  tbe  appeal  la  taken  on 
questions  involving  both  law  and  fiict  Tbe 
district  court  Is  clothed  with  the  autiiority 
to  try  the  case  (hl  appeal  without  a  Jury,  or 


it  may  In  its  discretico.  as  Id  suits  in  dian- 
cery  and  with  like  effect,  make  an  <nrder  for  a 
trial  by  Jury  of  any  or  all  of  the  material 
questions  of  fact  arldng  upon  tbe  Isauea  be- 
tween tbe  parties:  Provided,  however,  the 
order  submitting  any  questlf»  of  fact  to  the 
Jury  must  state  distinctly  and  plainly  wliat 
questions  of  fact  are  to  be  tried.  In  the  dis- 
trict court  the  parties  are  not  entitled  to  a 
Jury  trial  as  a  matter  of  right.  Oartwrigbt 
T.  Holcomb  et  al.,  21  Okl.  548,  97  Pac.  385. 

We  have  examined  tbe  record  and  the  ev- 
idence In  this  case  with  &  great  deal  of  care, 
and  we  concur  in  the  <timingf  cl  the  county 
court;  at  least  to  the  extent  of  dte  iteme  of 
<^rgee  disallowed  by  It  ihi  the  various  re- 
porto  of  Ote  guardian.  This  record  discloses 
a  earless  and  IndUfemt  method  of  manag- 
ing the  estate  of  his  ward  by  tbe  guardian. 
Tbe  evidence  In  this  case  fnll;  dlsdoses  tbat 
the  diarges  against  his  ward's  estate  were 
extravagant  and  excessive  and  In  a  great 
many  instances  are  completely  uojustlfled  In 
any  view,  and  without  any  foundatloa  In  fact. 
The  reports  for  tbe  most  part  are  unaccom- 
panied by  any  voncbers,  or  any  accounts  of 
any  character,  and  we  think  the  evidence  in 
ttds  case  fully  Justifies  tbe  conclusion  that 
the  reports  were  in  the  main  based  upon 
pure  guesswork,  without  any  data,  and  with- 
out any  basis,  except  memory.  In  dealing 
with  his  ward,  the  probate  courts  of  tbls 
state  should  require  the  guardian  to  presoit 
a  book  account  or  a  rondier,  or  some  Inde- 
pendent evid^ice  of  every  it^  of  expendi- 
ture claimed.  Such  matters  should  not  be 
left  to  the  memory  of  man,  no  matter  how 
retmtive  or  reliable  It  might  be. 

Upon  the  final  report  of  a  guardian,  the 
ward  may  file  objections  to  the  report,  or 
to  any  other  report  made  tbe  guardiaa 
during  the  entire  pwlod  of  bis  guardianship, 
and  where  such  exceptlcms  are  filled  It  is  the 
duty  of  tbe  county  court  to  bear  and  deter- 
mine tbe  controversy  thus  raised,  and  to  ren- 
der an  accounting  between  tbe  guardian  and 
his  ward,  and  to  render  sudi  Judgnoit  as  tho 
facts  and  the  law  Justify. 

The  testimony  in  tUs  case  of  tbe  witness 
St.  caalr  shows  tbat  as  county  Judge  the  or- 
der made  by  him.  modUytng  the  flrst  r^rt 
of  the  guardian,  never  was  Intended  to  be- 
come tbe  Judgmeotof  theoourt,  andwearaof 
tbe  (pinion  that  tbe  county  Judge  was  wrong 
In  rendering  Judgment  in  favor  of  tbe  ward 
for  the  amount  found  to  be  due  her  la  ttie 
order  modifting  tbe  report  In  tlie  sum  of 
$895^ 

We  are  of  the  eplnlf»i  tjiat  the  county  court 
was  correct  In  its  oQier  findings,  and,  ba.y- 
ing  readied  tbls  conclusion,  tbe  lower  court 
is  directed  to  render  Judgment  in  favw  oC 
the  ward  for  tbe  nim  of  $900.59. 

PBR  CUBIA&L  Adopted  in  wbolSb 
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OITZ  OF  OUfiHING  t.  BOWDIiEIAB. 

(Snpreme  Otmrt  of  OU^oma.   Oet  2%  1618. 
Bdwulnr  Doled  Jan.  18,  lftl9.) 

X.  MuinoipAL  COBPOUnOHB  «=»768(1)— OoN- 
DxnoK  or  SraETTft— NxououtOB— FsBson* 
InjmT. 

It  is  the  dn^  of  a  zmmidpal  corporation  to 
use  ordinarr  care  and  dUigenoe  In  keeping  its 
streets  and  tidemlks  in  a  reasonably  safe  con- 
dition tat  the  ordinary  mode  of  travel,  and  If 
it  fails  to  do  B€>,  It  is  gnUty  of  nei^igenoe,  vbidi 
will  make  It  liable  for  injaiy  xesnltiitg  there- 
from, provided  the  injured  partj  eiereisee  or- 
dinary care  to  avoid  injury. 

2.  HtmioipAi.     CoBPouTXOirs  4»616(8>— 

PLEADUTQ  «S>8<17}  —  PKBSOnAI.  INJOBT— 
CONTSIBUTOBT  NXQLiaSNCE. 

The  defense  to  contributory  negligence  is  an 
affirmatory  defense,  which  must  be  pleaded  and 
proved.  The  general  allegation,  "that  the  plain- 
tiiFfl  negligence  caused  the  injury,"  is  a  mere 
eonclttsion,  and  is  not  a  auffident  all^tion  of 
contributuy  negligence. 

8.  Municipal  CoEpoBAxioNa  «»791{2)— Dc- 
fBCT  IW  STEMriy-LlABIIJTr— NoncB. 
It  is  not  necessary  that  a  city  have  actual 
notice  of  the  condition  of  its  streets.  It  Is 
sufficient  that  the  defective  condltltHi  tA  the 
street  had  existed  for  such  a  period  of  time 
that  the  city,  by  ^e  use  of  ordinary  care,  could 
have  discovered  the  same. 

4.  PEBSONAIi   INJUBIXS  —  BXCBSBITB  DaH- 

Aosa. 

The  record  in  this  case  examined,  and  the 
Judgment  Aeld  not  e»efl8tTe. 

f AMftfomtl  BvJMut  hy  fi«for(al  SUf.) 

&  MUHICIPAI.  COBPOBAIIONS  «S»818(11}— De- 
nCT  IN  StBEBT  —  COHTBIBITTOBT  NeOXJ- 
OUrO— BVIDKHCB. 

In  an  action  against  a  dtyfbr  personal  in- 
jury fmn  an  allied  defset  in  &  street^  evidawa 
that  tba  dty  had  made  repairs  aftw  the  Injury 
was  iMompetent  to  establish  plaintUTs  negU- 

&  APFEAI.  AMD  EbSOB  «=s»1<K»1(S}— HAUasSB 
IEBBOB— ADMUBXOir  OF  BVIDBNOB. 

In  an  action  against  a  citr  for  personal  in- 
jnry  from  a  defect  in  a  street,  error  in  admit- 
ting evidence  vi.  dty's  sobsequent  repairs  to 
show  plaintifFs  negligence  was  harmless^  where 
the  city  had  already  offered  evidence  that  it 
had  made  repairs^  etc.,  to  show  t^t  it  had  not 
assumed  jurisdletitm  over  pUca  of  defect  mt 
time  of  injury. 

Commissioners'  Opinion,  Divisioa  No.  3. 
Error  from  District  Courts  Payne  County; 
John  P.  Hlckam,  Jadge. 

Actiim  by  Lloyd  Bowdlear  asalnst  tbe 
City  of  Ciiibing.  Judgment  for  plaintiff, 
ud  dftflcauliuit  brings  4nor>  Afflnn^. 
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J.  AC  Gnibbi;  »t  Onabinft  for  pUintlfl  in 

error. 

Burdlck  &  WUcoz,  of  Stillwater,  and 
Mont  F.  Hlgbley,  of  OUaboma  City,  for  de- 
ftodant  In  erxw. 

PBYOB,  O.'  This  action  was  Instituted  by 
the  plaintiff,  Lloyd  Bowdlear,  against  the 
dty  of  Cusblng,  defendant,  to  recover  dam- 
ages for  personal  Injuries  received  while 
pasBlng  along  one  of  the  avenues  of  said 
dty.  There  was  trial  to  a  Jury,  and  judg- 
ment for  plaintiff  in  the  sum  of  $9>000. 
From  this  judgment  the  defendant  appeals. 

The  propositions  urged  on  appeal  by  the 
defendant,  which  require  consideration,  may 
be  stated  generally:  (1)  That  the  facts  do 
not  establish  liability  on  the  part  of  the  city, 
and  that  plaintiff's  Injuries  resulted  from 
any  negligence  of  defendant;  (2)  that  the 
court  erred  In  admitting  Incompetent  evi- 
dence; (3)  that  the  dty,  If  there  was  any  de- 
fect in  its  street  and  sidewalk,  had  no  no- 
tice or  knowtedge  of  It ;  (4)  that  the  amount 
of  the  judgment  is  excessive. 

The  material  facts  are  substantially  as 
follows: 

The  defendant  Is  a  dty  of  fhe  first  class. 
Broadway,  running  east  and  west,  is  the 
prindpal  street  of  the  dty.  Harrison  ave- 
nue, extending  north  and  south,  intersects 
Broadway  about  the  center  of  the  business 
aectloo  o£  the  dty.  The  acddent  occurred 
on  Harrison  aveno^  about  two  blocks  south 
of  Broadway,  <m  tbe  sldewaU:  along  the 
wrat  Bide  of  Harrison  avenn^  where  Harri- 
son aTenoe  and  the  ^ewalk  wosa  a  ravine. 
Tbe  ravine  la  from  4  to  8  feet  deep  and 
abont  8  feet  acroaa.  At  the  time  of  the  ac- 
cident tbe  concrete  sidewalk  extended  al<»ig 
the  west  side  of  said  avenue^  beainntng  at 
Broadway  and  running  south,  to  within  80 
f6et  of  tbe  ravine,  and  was  constructed  to 
within  abont  40  feet  of  the  ravine  from  tbe 
aootb,  leavliv  a  distance  of  about  7  feet 
across  the  ravine  without  concrete  iralka. 
By  way  of  the  sidewalk  tbe  panage  across 
the  raTJne  was  over  Bome  plonks,  and  by 
way  of  tbe  street  tbe  passage  was  over  a 
bridge.  Hanlson  araiue  was  extenslTely 
used  for  travel  by  the  putdie,  both  by  way 
of  the  bridge  and  tbe  plank  walk  across  the 
ravine. 

On  the  6th  day  ctf  November,  1016,  the 
plaintiff,  at  about  8  o*do(^  p.  m.,  was  trav- 
eling along  tbe  sidewalk,  attempting  to  cross 
the  ravine  on  the  plank  passageway,  when 
the  plank,  which  was  resting  on  uneven 
gronnd,  turned  over  and  threw  fdalntlff 
astride  the  i^ank,  and  he  received  the  Inju- 
ries tot  which  be  brings  this  action  to  re- 
cover damages.  The  defendant  Inaists  that 
it  was  not  under  any  obUgatbni  to  construct 
safe  sidewalks  across  Harrison  avenoe  and 
across  Uie  raving  for  tlw  safety  of  persona 
travcUng  akng  said  avouft 
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[1,Z]  It  Is  the  Auty  of  a  municipal  cor- 
poration of  this  state  to  use  ordinary  care 
and  diligence  In  constrnctlng  and  keeping 
Its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  the  ordinary  mode  of 
travel,  and  If  It  falls  to  do  so  M  la  guilty  of 
n^ligence,  which  will  make  It  liable  for  in- 
juries resulting  from  such  negligence,  pro- 
vided the  injured  party  exercised  ordinary 
care  to  avoid  the  Injury.  Town  of  Norman 
V.  Teel,  12  Okl.  60,  69  Pac.  791;  Town  of 
Fairfax  v.  Giraud,  35  Okl.  659.  131  Pac.  159; 
City  of  Purcell  v.  Stubblefleld,  41  Okl.  562, 
139  Pac.  290,  61  U  R.  A.  (N.  S.)  1077;  City 
of  Muskogee  v.  Miller.  45  Okl.  414.  145  Pac. 
782,  L.  R.  A.  1915D,  243;  City  of  Hugo  V. 
Nance,  39  Okl.  640,  135  Pac.  346. 

Under  the  foregoing  facts  and  the  law  an- 
nounced In  the  foregoing  authorities.  It  was 
the  duty  of  the  city  to  use  ordinary  care 
and  diligence  to  keep  Harrison  avenue  and 
the  sidewalks  pertinent  thereto  In  a  reason- 
ably safe  condition  for  public  use,  and  its 
failure  to  do  so  constitutes  negligence, 
which  would  render  it  liable  for  Injuries 
therefrom,  iu  the  absence  of  want  of  exer- 
cise of  ordloaTy  care  on  the  part  of  the  In- 
jured. 

The  defendant  urges  here  that  the  plain- 
tier  was  guilty  of  oontrlbntory  negligence. 
The  defense  of  contributory  Diligence  is  an 
affirmative  defense,  whldi  must  be  alleged 
and  proved.  The  only  statement  In  defend- 
ant's answer  which  alleges  contributory  neg- 
ligence Is  the  statonent  that  "the  plalntlfTa 
n^llgeuce  caused  the  Injnry." 

An  answer  which  does  not  contain  any 
farther  allegations  of  ftict  than  those  above 
raised  amounts  to  no  more  than  a  general 
denial,  and  fails  wholly  to  allege  facts  suf- 
ficient to  constitute  the  defense  of  contrlbn- 
tory  n^Iigence.  Enid  City  By.  t.  Webber, 
32  OlEl.  180,  121  Pac.  235^  Ann.  Gas.  1»14A, 
560;  Colonial  Beflhlng  Co.  v.  Lathrop,  106 
Pac.  747,  L.  B.  A.  lOlTF,  890.  The  defend- 
ant having  foiled  to  allege  contributory  neg^ 
llgence,  and  establish  the  same  by  evidence. 
It  cannot  predicate  error  upon  Oiat  theory 
of  the  case  here. 

[I,  t]  The  evidence  admitted  by  the  conrt, 
which  the  defendant  claims  Is  incompetent 
and  prejudicial,  was  evidence  relative  to 
the  moving  of  the  plank  and  the  construc- 
tion ot  ft  footlHldge  across  the  ravine  where 
the  injury  occurred,  subsequent  to  the  in- 
jury. Evidence  tttat  the  defoidant  made 
subsequent  repairs  after  the  Injury  is  in- 
competent to  establish  negligence  on  the 
part  of  plalDtlfT.  Admlstsion  of  such  evl- 
daice  Is  prejudicial  error.  City  of  Wynne- 
wood  V.  Cor,  31  Okl.  583,  122  Pac.  528,  Ann. 
Cas.  1913E,  349.  This  evidence  was  render- 
ed harmless  by  the  fact  that  the  dty  Itself 
had  already  introduced  evidence  to  the  ef- 
fect that  the  dty  bad  constructed  said  pas- 
sage, apparently  for  the  porpoae  of  abowing 


that  the  city  had  not  assumed  any  jurisdic- 
tion over  the  sidewalk  at  this  point  at  the 
time  of  the  injuries  complained  of.  * 

[S,  4]  The  defendant  next  urges  that  the 
dty  did  not  have  notice  of  the  defective  con- 
dition of  the  sidewalks  In  question.  The 
Buffldency  of  notice  is  a  Question  of  fact  to 
be  determined  by  a  jury.  It  was  not  neces- 
sary that  the  dty  have  actual  notice.  It  la 
suffldeut  that  the  defective  condition  of  the 
street  had  existed  for  such  a  period  of  time 
that  the  city  by  the  use  of  ordinary  care 
could  have  discovered  the  same.  Town  of 
Norman  v.  Teel,  supra.  The  fact  is  that  in 
this  case  the  dtjr  did  have  notice  of  the  con- 
dition of  the  sidewalk.  The  dty  clerk  call- 
ed the  attention  of  the  dty  council  to  it  at 
several  of  Its  meetings. 

The  defendant  next  contoids  that  tlw  Ter> 
diet  and  jndgment  Is  excessive 

"The  general  prindple  is  well  established 
that  this  court  will  not  reverse  the  Judgment  of 
the  court  below  In  refusing  to  grant  a  new  trial 
on  the  ground  of  excessive  damages,  unless,  at 
first  blusli,  the  damages  assessed  appear  to  be 
outrageous  and  excessive,  or  it  is  apparent  that 
some  improper  clement  was  taken  into  account 
by  the  jury  in  determining  the  amount  (dtins 
authorities).  The  determinatitm  of  the  extent 
of  the  injury  complained  of,  and  the  proper 
compensation  therefor,  were  peculiarly  witbin 
the  province  of  the  trial  Jury,  and  when  its 
judgment  has  been  fairly  obtaiiied,  and,  in  the 
light  of  all  the  incidents  of  the  trial,  confirmed 
by  the  presiding  judge,  an  abuse  of  this  right 
and  power  must  l>e  clearly  manifest  to  war- 
rant an  appellate  court  in  dteturbing  the  judg- 
ment on  the  ground  of  excessive  damages. 
*  *  *  These  cases  hold  ttiat  in  actions  of  this 
character  the  law  does  not  attempt  to  fix  any 
precise  rules  for  ascertaining  what  Is  a  just 
compensation,  but  from  the  necessity  of  the  case 
leaves  the  assessment  of  the  damages  to  the 
good  sense  and  unbiased  judgment  of  the  Jury, 
whose  province  it  is  to  make  the  assessment ; 
that  while  the  verdict  In  these  cases,  as  In  all 
others,  is  snl^ect  to  review  by  the  court,  it  win 
not  be  disturbed  merely  upon  the  ground  that 
the  damages  are  excessive,  nor  because  the  opin- 
ion of  the  court  differs  from  that  of  the  Jury, 
but  cmlr  where  it  appears  that  the  excess  baa 
i>een  given  under  the  intlucnce  of  passion  or 
prejudice."  Bartlesville  Ziuc  Co.  v.  James,  106 
Pac.  1064. 

Applying  the  above  rule  to  the  facts  la 
this  case,  the  court  cannot  say  that  the  judg- 
ment Is  excessive. 

The  defendant  urges  that  the  court  erred 
la  Its  Instruction  to  the  Jury.  It  la  sufficient 
to  say  that  the  Instructions  given  in  this 
case  have  been  before  this  court  under  facts 
similar  to  those  in  this  case  and  have  been 
held  to  correctly  state  the  law. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

FEB  CUBIAM.  Adopted  la  whola 
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TITLE  OUABANTT  &  SURETZ  00.  t. 
COWEN  et  aL  (No.  759&) 

(Snpreine  Court  ^  Oklahoma.   Jn^  11,  1916. 
On  Bdiearins,  Jan.  18,  Ulft.) 

1.  OUABBUir  AND  WABD  «S»180  —  SUBBITM 
OH  BOHD— LlABTLITT— DBCBSE. 

Sureties  od  a  ^ardian's  bond  are,  In  the 
abseace  of  fraud,  concladcd  b7  tbe  decree  of  the 
conot;  coart«  duly  entered  on  a  hearing  on  an 
accoaoting  or  fin^  settlement  as  to  the  amount 
of  the  principal'a  liability,  althongh  tbe  suretiea 
are  not  parties  in  the  accounting, 

2.  AcnON  AOAINST  SUBETIKS  ON  OuABOXAN'S 

Bon  d— LnoTATioHS— Subpbnbioh  . 
No  action  can  be  maintained  against  the 
anretiea  on  any  bond  given  by  a  goardian,  on- 
less  it  be  commenced  within  three  years  from 
the  discharge  or  removal  of  the  guardian;  but 
if,  at  tbe  time  of  such  discharge,  tbe  person  en- 
titled to  bring  auch  actiooi  ia  under  any  legal 
disability  to  aue,  tbe  action  may  be  commenced 
at  any  tfaae  within  three  years  after  aucb  dia- 
aUUty  la  removed. 

3.  tastrtATtoTH  or  AotionB  <sbT0(1)  —  Diha- 
BXUTT— TnoB. 

In  cases  where  tbe  diaabUity  exists  wben  tbe 
right  of  action  accmes,  the  statute  of  Ifanita- 
tktts  does  bot  begin  to  nm-during  die  amtinu- 
■nce  of  the  disability. 

fAdditioma  BplUbiu  by  B^torial  Btaf.) 

4.  GUABDZAIT  AND  WABD  ^»182(8)— AcnON 

on  Ouabdxah'b  Boiii>-14Ihieationb— Sne- 

PBNBIOH. 

Under  Ber.  Laws  1910,  |  6682,  if  the  per- 
son for  whose  benefit  gnardian'a  bond  was  made 
is  a  minor  when  liability  thereon  arises,  he 
has  three  yeara  after  reaching  majority  in  which 
to  sue  oa  bond,  notwithstanding  that  be  may 
bare  h^  a  guardian  who  might  have  sooner 
brongbt  suit. 

Su  GVABDXAN  AND  WABD  «»I82(^— SUIT  OH 

Ottabdxah'8  Boni>— Statutes. 
In  view  of  Bev.  Laws  1910,  I  0582,  after 
liability  on  tbe  guardian's  surety  bond  Is  fixed, 
the  guardian  of  a  minw  may  bring  suit  at  any 
time  before  the  ward  attains  majority. 

On  Rehearing. 
A,  Odabdian  and  Waed  «=»182(3>— Bonds— 

ACCBUAL  or  LlABIUTT. 

In  view  of  Rev.  Laws  1910,  |  0082,  a  cause 
of  action  accrues  against  the  aiirety  on  a  guard- 
ian's bond  whoi  the  goardias  is  relieved  of  bla 
office,  and  hia  aoeoimts  showing  an  indebtedness 
to  bis  ward  are  formallj  settled  by  the  county 
court,  and  the  statute  of  Umitatituis  begina  to 
run  tiiereon  if  the  perstm  then  entitled  to  sno  is 
under  no  le^  dlsabilitr. 

7.  OuASDiuc  Attn  WMMD  «s»lS2(3)-cAonon 
OH  Oitabduh'0  Bohd— Pabtu— "FUBOa 
Bhtitud  tb  BMnQ  AonoN." 
Under  Ber.  Laws  1910;  |  6682,  *^  peraon 

entltted  to  biiiv  aedon"  la  not  th«  ancceasor 


to  tbe  priu^al  on  a  guardian'*  bond,  lAit  tbe 
ward's. 

8.  GUABOUN  AXD  Wasd  <ai>81  Gdabdian's 

Title. 

The  relation  between  guardian  and  ward 
does  not  give  the  guardian  a  legal  title  to  tbe 
ward's  estate,  but  both  the  legal  and  benefidal 
title  to  peretmal  and  real  proper^  remains  in 
the  ward,  and  the  power  of  Uie  guardian  is  a 
naked  trust  not  coupled  with  an  interest 

9.  GUABDIAN  AND  WABD  <i=372— LiABILITT  OF 

SnsKTT'B  Bonds  —  Duty  or  Sucgeedino 

Guabdian. 
It  is  the  duty  of  a  auoceeding  guardian  to 
protect  hia  ward's  interests  by  action  on  tbe 
former  guardian'a  bond,  and  tbe  liability  of 
sureties  thereon  is  to  the  wards,  and  the  suc- 
ceeding guardian  would  be  liable  for  any  loss 
sustained  by  bis  nefijeet  to  do  so  1^  action  on 
bond  in  names  of  wards. 

Gommiasloiiers'  Opinion,  DlTlfll(m  No.  4 
Error  from  IHstrict  Court,  Bryan  Ooun- 
I7;  Jesse      Hatcbett,  Jiidee. 

Consolidated  action  by  Charles  Coweu  and 
BIyrtle  Stude  Cowen,  minors,  by  their  guard- 
Ian,  A.  Neeley,  against  the  TiUe  Guaranty 
&  Surety  Company  and  John  R.  Cowen. 
Judgment  for  plaintiffs,  and  def^dant  Title 
Guaranty  &  Surety  Company  brings  error. 

Wm.  F.  Tyre^  of  Durant,  fior  plalntiit  In 

error. 

McPherren  &  Cochran,  of  Durant,  for  de- 
fendants In  error. 

EDWARDS,  C.  John  B.  Cowen  was  ap- 
pointed guardian  of  Charles  Coweo  and 
Myrtle  Susie  Cowen,  minors,  by  the  United 
States  Court  of  Indian  Territory,  prior  to 
statehood.  He  executed  a  guardian's  bond, 
with  the  plaintiff  in  error  as  surety.  In 
1908  the  said  John  R.  Cowen  filed  his  resig- 
nation as  such  guardian,  which  was  accept- 
ed by  the  court,  and  the  said  Cowen  order- 
ed to  file  his  final  report,  and  one  R.  A. 
Price,  Jr.,  was  appointed  guardian  for  the 
said  minors.  Tbe  said  Price  served  but  a 
few  months  and  resigned  his  guardianship, 
which  resignation  was  accepted,  and  the  said 
John  B.  Cowen  was  reappointed  guardian 
of  said  minors  and  gave  a  new  bond,  upon 
which  bond  the  plaintiff  in  error  was  not 
surety.  The  court  was  unable  to  get  a  re- 
port from  the  said  John  R.  Cowen,  as  guard- 
tan,  and  in  Hay,  1911,  he  was  required  to 
relinquish  the  guardianship  of  said  minors, 
and  A.  Neely  was  appointed  their  gnardlan. 
In  June,  1913,  said  Cowen  was  finally  com- 
pelled by  the  court  to  make  a  final  report 
of  his  doings  as  such  guardian.  The  said 
report  covered  the  time  of  both  periods  in 
whldi  he  acted  aa  guardian,  and  Is  detailed 
and  itonlsed  to  show  tiie  transactions  cot- 


^»nr  attur  easw  ass  same  wplo  and  XHT-NQMBBB  la  all  KvMuBbeced  INffssto  and  ladMws 


Digitized  by 


Google 


664 


17T  PAOIEIO 


(OU. 


ering  the  periods  of  time  Included  under  both 
his  first  and  second  service  as  guardian. 
After  the  filing  of  said  r^rt  the  county 
court,  after  due  notice,  made  and  entered 
an  order  approving  same;  8u<±i  order  being 
filed  In  each  case.  The  said  report  discloses 
a  liability  from  the  said  John  R.  Cowen  to 
said  minors.  The  guardian,  A.  Neely,  there- 
after and  during  the  year  1913,  filed  sepa- 
rate suits  upon  the  bonds  for  each  of  said 
luinors,  for  the  amount  as  shown  to  be  due 
by  said  r^rart,  for  transactions  occurring 
during  the  first  period  of  the  guardianship 
of  John  R,  Cowen.  The  actions  of  the  two 
minors  were  consolidated  and  tried  to  the 
court  without  a  jury,  and  Judgment  was 
entered  for  said  minors.  The  court  made 
specific  findings  upon  ail  matters  embodied 
in  said  report,  that  the  amounts  for  vhldi 
the  Judgment  was  rendered  were  for  trans- 
actions occurring  under  the  first  period  of 
guardianship  of  said  John  B.  Cowen.  O^e 
plaintiff  in  error  in^due  time  filed  an  BKraBl 
in  this  court. 

The  plaintiff  in  error  ai^es  two  proposi- 
tions for  the  reversal  of  this  case:  First. 
That  there  has  never  been  a  valid,  legal, 
binding^  and  conclusive  final  settlement  of 
the  account  of  John  R.  Cowen  under  his 
first  appolntm^t,  and  in  the  absence  there- 
of no  action  can  be  midntalned  agaijist  the 
surety  on  his  bond.  Second.  That  the  resig- 
nation of  said  John  R.  Cowoi  in  1908.  hav- 
ing been  accepted  by  the  court,  fixed  the 
liability  of  the  surety  on  the  bond,  requir- 
ing oidy  the  final  report  to  determine  Uie 
amount,  and,  tbB  action  not  baring  bem 
instituted  wit3iin  five  years  thereafter,  that 
the  suit  is  barred  by  the  statute  of  limita- 
titms.  These  propositions  will  be  consider- 
ed In  their  order. 

[1]  Under  the  first  proposition  the  plain- 
tiff in  error  admits  that  a  final  report  of  a 
guardian  and  the  ordw  of  the  county  court 
settling  the  account  and  directing  the  pay- 
ment of  the  balance  found  due  will  con- 
clude the  sureties  on  the  guardian's  bond, 
whether  they  are  partis  to  the  hearing 
or  not  But  it  Is  earnestly  conteuded  that 
as  the  two  aiqpolntments  ct  John  B.  Cow- 
en were  separate  and  distinct,  that  is,  as 
there  was  a  hiatus  In  his  term  of  service 
during  the  time  that  Price  was  guardian, 
and  that  as  the  report  as  finally  made  by 
the  said  Cowen  was  made  under  the  last 
appointment,  that  the  sureties  on  the,  bond 
covering  the  guardianship  under  the  first 
appointment  are  not  bound  by  such  report, 
nor  by  the  order  of  the  court  approving 
same,  no  matter  what  may  be  shown  by 
such  report,  nor  what  order  the  court  made 
thereon. 

We  cannot  assent  to  this  proposition.  It 
appears  to  us  that  the  entire  guardianship 
matter  In  the  county  court  is.  as  to  each 
minor,  one  case  or  pivoeedlnA  and  that 


the  mere  resignation  or  ronoval  of  a  guard- 
ian and  the  appointment  of  a  successor  does 
not  render  It  a  new  case,  but  Is  a  mere  in- 
cident of  the  pending  case.  In  Brown  et 
al.  V.  Fidelity  &  Depoeit  Co.  (T»  dr.  App.) 
76  S.      944,  the  court  said: 

"Where  an  aijplication  for  the  appoiotment 
of  a  guardian  of  the  estate  of  a  miaor  has  once 
been  made,  and  notice  thereof  duly  given,  no 
further  application  or  notice  is  required,  to 
warrant  the  appointment  of  a  auocesaor  to  the 
guardian  first  appointed,  and  then  removed  for 
cause.  Sudi  is  our  couBtruction  of  the  statute 
regulating  the  apiwintment  of  guardians  The 
probate  court  undoubtedly  had  jurisdiction  of 
the  estate  of  the  Campbell  minors  when  Ida 
I*.  Campbell  was  removed  from  the  goardian- 
shlp,  and  bad  not  lost  that  Jarisdiction  when 
Massie  was  ^pointed,  and  the  Bettlemuit  with 
him  aivroTCd." 

In  De  Berry  t.  Woottera  CTex.  CIt.  App.) 
67  S.  W.  885,  it  is  held: 

**We  are  of  tbo  opinion  that  the  order  of  tiie 
count?  court  made  iu  1681,  approving  the  final 
account  ot  Uie  guardians,  and  diacliarging  them, 
was  a  final  adjudication  of  aU  the  items  con- 
tained in  said  account,  and  of  the  balance  due 
the  guardiauB,  and  that  the  guardianship  can- 
not be  reopened,  and  the  account  reviewed. 
The  fact  tliat  one  account  was  filed  for  both 
the  guardianship  and  the  estate,  and  that  thej 
were  considered  together,  can .  make  no  differ- 
ence. All  the  transactions,  except  aa  some 
insignificant  amonnta,  behmged  to  tiie  goardian- 
ship.  The  order  that  was  entered  closed  the 
guardianship  and  discharged  the  appellee  and 
his  wife  of  their  trust  as  guardiauB." 

So  we  condude  that,  while  it  would  have' 
been  the  proper  practice  to  file  a  separate 
rqwrt  covering  the  two  periods  of  the 
guardianship  of  John  R.  Cowen,  yet  the 
filing  of  the  report  covering  the  entire 
guardianship,  though  such  guardianship  is 
under  two  separate  and  distinct  appoint- 
ments, and  broken  by  the  guardianship  of 
a  third  person,  is  not  reversible  error. 

[2, 3]  Upon  the  second  proportion,  that 
the  action  is  barred  by  the  statute  of  limi- 
tations, we  find  section  6582,  Revised  Laws 
1910,  as  tbllowfl : 

"No  acttoa  can  be  maintained  against  the 
sureties  on  any  bond  given  by  a  guardian,  un- 
less it  be  commenced  within  three  years  from 
the  discharge  or  removal  of  the  guardian ;  but 
if  at  the  time  of  such  discharge  die  person  en- 
titled to  bring  such  action  is  under  any  legal 
disability  to  sue,  the  action  may  be  commenced 
*  *  *  within  tbree  years  afttt  sndh  disabll' 
ity  is  removed.** 

In  the  case  of  Grimsby  r.  Hudndl,  76  6a. 
378,  2  Am.  St  Rep.  46/  the  court  bUda: 

'The  first  asslgnmmt  d  error  Is  Hiat  tiie 
court  held  that  defendant  In  error  was  not  bar- 
red by  the  statute  of  Umitatlana,  because  she 
was  an  infant  when  her  right  of  action  accrued, 
mMi  her  action  was  brought  within  four  years 
after  attaining  her  majority,  altboogh  she  had 
a  gnardtan  dtvlag  ber  ndnorlty,  ud  llda  nliug 
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ifl  tbe  main  error  complained  of.  Tbe  right  ol 
action  in  thia  caae  vaa  in  the  infant,  end  al- 
thoiKli  htr  guardian  might  maintain  the  action 
in  tba  infants  name,  tiie  title  or  right  waa  in 
her.  If  the  legal  title  had  been  in  the  guard- 
ian, and  the  infant  had  the  beneficial  Inteieat 
in  the  caase  of  action,  then  perhaps,  an  the 
guai^ian  would  have  been  barred,  tbe  iofaut 
wooid  also  have  been  barred.  Thia  is  the  rule 
applied  In  cesea  of  ezecatora,  administrators, 
and  trustees,  the  boieficial  interest  being  in 
infants.  Wingfield  t.  Tirgin,  61  Oa.  142. 
•  •  •  We  see  nothing  in  this  case  to  taJie 
it  Oat  erf  the  snwptionB  as  laid  down  in  aectiuiB 
2908  and  2B2T  of  the  Oode." 

In  the  case  of  Frost  t.  Eaatem  Ballioad, 
M  K.  H.  220,  0  Atl.  790,  10  Am.  St  Bep. 
808.  It  Is  bold: 

"Ab  a  general  mU,  in  cases  where  a  disabil- 
ity exists  when  the  right  of  action  accrues,  the 
statute  does  not  run  during  the  continuuice 
of  the  dlsabllitj,  and  it  has  not  commenced  to 
run  against  the  plaintiiL  Pierce  t.  Dnetfn, 
24  N.  H.  417;  little  t.  Downing.  87  N.  H. 
858.  It  is  said  that  the  plaintiffs  next  friend 
was  under  no  disability,  that  he  could  buve 
brought  the  action  at  an;  time  within  six  years 
after  the  right  of  action  accrued,  and  therefore 
the  statute  should  apply  to  this  caae.  It  is  an 
answer  to  this  suggestion  ttiat  it  is  the  Infant^ 
action,  and  tbe  failnre  the  n«ct  friend  to 
bring  soit  within  six  years  is  no  bar  to  the 
tdaintiff's  right  of  actimiL  Wood  on  Limitation 
of  Action,  476." 

In  tbe  caae  of  Keating  t.  Mich.  Gent  B. 
Co..  01  Mich.  SS  N.  W.  1053.  the  court 
under  a  similar  statute^  cites  many  an- 
tfiorlties  and  holds: 

"It  is  contended  by  defendant's  eonnael  tlut 
the  term  'disability/  used  in  diis  statute,  means 
the  disability  to  bring  suit  uid  that  when  the 
right  to  bring  soit  begins,  the  disability  is  re- 
moved ;  that  infancy  is  not  a  disability,  but  an 
infant  may  be  disabled  from  bringing  suit ;  and 
that,  when  the  guardian  is  appointed,  the  dis- 
ability is  removed,  as  then  the  infant  is  in  a 
position  to  bring  [the  action]  and  maintain  suit, 
consequently  then  the  statute  begins  to  run.  It 
is  furUier  contended  that  if  this  position  is  not 
w«U  taken,  whan  the  guardian  actually  brings 
suit  the  atatute  would  b^in  to  run  from  the 
date  the  suit  was  commenced.  We  cannot 
agree  with  this  contention.  It  is  evident  that 
the  disability  mentioned  in  the  statute  can  have 
DO  other  meaning  than  the  infancy  of  the  par- 
ty, and  It  is  not  removed  until  the  full  period  of 
his  nonage  shall  elapse." 

[4.  •]  We  ttdnt:  the  dear  meaning  of  the 
statute  is  that  If  the  person  for  whose  boie- 
fit  the  bond  was  made  Is  a  minor  at  the 
time  the  liability  arises,  then  such  person 
would  have  three  years  after  reaching  n»- 
Jorlty  In  which  to  sue  on  the  bond,  notwith- 
standing that  the  minor  may  have  had  a 
guardian  who  might  have  brought  suit  eooa- 
er.  The  disability  Is  removed  only  upon 
attaining  majority.  We  think,  too.  that 
aftor  the  UaUIi^  li  fixed  the  guarUan  may 


bring  suit  at  any  time  beftore-Hie  ward  a& 
tains  majority. 
Tbe  ease  will  tberetote  be  afOtmed. 

FEB  CUBIAM.  Adopted  In  whole. 

On  Behearlng. 

MILEY,  J.  The  only  questions  argued  on 
the  petition  for  rehearing  Involve  the  cou- 
atmctlon  of  section  6582,  B.  U  1810,  quot- 
ed In  tbe  former  opinion,  being  the  applica- 
ble statute  of  Umltationa. 

[6]  Cktunael  for  plaintiffs  In  error  argue 
that  the  cause  of  action  accmed  January  6, 
1908.  when  the  principal  on  the  bond  re- 
signed as  guardian,  and  not  on  July  25, 
1913,  when  the  final  settionait  of  the  guard- 
ian's account  was  bad  and  his  liability  to 
the  wards  determined.  In  Brewer  v.  Perry- 
man,  162  Pac.  791,  decided  since  the  original 
opinion  In  this  case  was  handed  down,  this 
court  followed  tbe  dectaion  of  the  Supreme 
Court  of  California  in  Cook  t.  Ceas,  143 
Oal.  221.  77  Pac.  65,  and  held  that  a  cause 
of  actl<m  accrues  against  the  sureties  on 
the  guardian's  bond  when  the  guardian  is 
relieved  of  office  and  his  guardianship  ac- 
counts, showing  an  indebtedness  to  his  ward, 
are  settled  by  formal  order  or  Judgment  of 
the  county  court  uid  the  statute  of  limita- 
tions Immediately  begins,  to  run  thereon,  if 
the  pwaon  then  entitled  to  bring  action  is 
under  no  legal  disability  to  sue.  That  de- 
(ielon  on  this  jMiut  haa  been  vigorously  as- 
sailed, and  we  have  been  ur^ed  to  overrule 
the  same.  While  there  are  authorities  to 
the  contrary,  and  the  weight  of  authority 
may  be  against  the  rule  announced  in  Cook 
V.  Ceas,  supra,  yet  the  section  In  question  Is 
a  part  of  our  Probate  Code  adopted  from 
Dakota,  which  in  turn  adopted  the  same 
from  Gallfomla,  and  the  Supreme  Court  of 
North  Dakota  having.  In  Qronna  t.  ^oldam- 
mer,  26  N.  D.  122.  143  N.  W.  304,  Ann.  Cas. 
1S16A,  165.  and  United  States  Fidelity  & 
Guaranty  Co.  v.  Citizens*  State  Bank  of 
Langdon,  38  N.  D.  16,  161  N.  W.  562,  also 
followed  tbe  rule  announced  by  the  Califor- 
nia court  we  do  not  feel  disposed  at  this 
time  to  reconsider  tbe  same.  Moreover  It  Is 
unnecessary  to  do  so  in  this  case. 

[7, 1]  If  It  be  assumed  that  the  statute 
beglDs  to  run  when  the  guardian  Is  discharg- 
ed or  removed,  and  not  from  the  date  of 
the  settlement  of  his  final  account.  It  would 
not  operate  as  a  bar  here,  because  at  the 
time  of  such  discharge  the  wards  were  by 
reason  of  th^  minority  under  legal  disa- 
bility to  sue,  and  this  acHon  was  commenced 
before  the  disability  was  removed.  In  this 
connection  It  Is  argued  by  couns^  for  plaln- 
tUTs  in  error  that  "tbe  person  entitled  to 
bring  such  action,"  within  the  meaning  of 
Ae  statute,  was  the  successor  to  the  prin- 
cipal on  the  bond  as  guardian,  and  not  the 
Infant  wards.  In  tbe  former  opinloD  it  was 
assumed  that  in  thia  case  tbe  wards  were 


Digitized  by  Google 


666 


m  FA0I7IG  BEPOBTBC 


(OkL 


the  parsons  mtltled  to  bring  tSie  action  with- 
in the  contemiAalion  o<  the  statute,  and  this 
court  has  since  held  to  the  same  effect  In 
Brewer  t.  Ferryman,  supra.  In  Title  Guar- 
anty &  Surety  Co.  t.  SUnker,  85  Okl.  128. 
128  Pac.  696,  followed  in  Lyons  v.  Fnlsom, 
S4  Okl.  84.  153  Pac.  868,  It  was  held  that 
an  action  on  the  official  bond  of  a  former 
guardian  was  properly  prosecuted-  in  the 
name  of  the  ward  by  his  legal  guardian. 
While  executors  and  administrators  hold 
the  legal  title  of  decedents  to  personal  prop- 
erty for  the  benefit  of  creditors  and  dis- 
tributees, the  relation  between  guardian  and 
ward  is  not  one  whldi  gives  the  guardian 
the  legal  title  to  the  ward's  estate.  The 
legal,  as  well  as  the  beneScial.  title  to  per- 
sonal, as  well  as  real,  property  remains  In 
the  ward,  and  the  power  of  the  guardian 
is  a  naked  trust  not  coupled  with  an  inters 
est  Woemer's  American  Law  of  Guardian- 
ship, S  53,  p.  172;  21  Cyc.  77;  Thompson  v. 
Thompson,  178  Iowa,  1289,  160  N.  W.  922;  In 
re  Stude'B  Estate,  179  Iowa,  785,  162  N.  W. 
10;  Stewart  v.  Sims,  112  Tenn.  296,  79  S. 
W.  385;  Fassitt  Y.  Selp,  249  Pa.  576,  95 
Atl.  273;  Sellert  v.  McAnally,  223  Mo.  505, 
122  S.  W.  1064,  135  Am.  St.  Rep.  522. 

[9]  While  it  was  the  duty  of  the  succeed- 
ing guardian  to  protect  the  Interests  of  bis 
wards  by  action  on  the  bonds,  and  he  would 
himself  have  become  liable  for  any  loss 
sustained  by  reason  of  his  neglect  so  to  do, 
yet  the  liability  of  the  sureties  on  the  bond 
of  the  former  guardian  was  to  the  infants, 
and  the  right  of  action  thereon  was  in  tbem, 
and  an  action  by  the  succeeding  guardian 
thereon  could  only  be  maintained  by  him 
in  their  names.  Judson  t.  Walker  et  al., 
155  Mo.  166,  55  S.  W.  1083.  It  is  quite  clear 
that,  the  right  of  action  being  in  the  wards, 
and  they  being  by  reason  of  infancy  under 
disability  to  sue,  the  action  by  the  express 
terms  of  the  statute  was  not  barred. 

We  therefore  adhere  to  the  conclusion 
reached  on  the  former  hearing,  and  the 
judgment  is  atllrmed. 

All  the  Justices  concur. 


HOI^BERT  et  aL  T.  PATRICK  ot  aL 
(No.  96S8.) 

(Supreme  Court  of  Oklahoma.   March  26, 1918. 
Rehearing  Denied  Jan.  21,  1919.) 

(SvUabut  if  the  Court.) 

Appeal  and  Error  «t=9360— STATUTEa  <S=>255 
— Notice  of  Appeal— Mandatobt  Statute 

— EUSROBNOT  GLAtJSS. 
Section  6238,  Rev.  Laws  Okl.  1910.  rb 
amended  by  Act  of  March  23,  1917  (Laws  1917, 
c.  219),  is  mandatory,  and,  among  Mber  things, 
provideB  that  "the  party  deslriDg  to  appeal  shall 
gin  notice  in  apta  eoort,  either  at  the  time  the 


Judgmeot  Is  rendered,  or  within  ten  day*  there- 
after, of  hia  intentiotis  to  appeal  to  the  So* 
preme  Court."  Said  act.  being  passed  with  aa 
emergency  clause  attadbed,  became  efEective 
from  the  date  of  its  passage  and  aniroval,  and 
an  attempted  appeal  taken  after  said  date,  not 
in  conformity  to  iSa  piovi8i(»a,  will  be  di»> 
misted. 

Error  from  District  Court,  Nowata  Coun- 
ty; W.  J.  GampbeU.  Judge. 

Action  between  Alice  Holbert  and  others 
and  Ed  B.  Patrick  and  others.  From  the 
Judgmoit,  the  former  Iwlng  error.  Dis- 
missed. 

W.  H.  Vann,  of  Lenapah,  for  plaintiffs  In 
error. 

Chase  St  Campbell,  of  Nowata,  for  defend- 
ants In  error. 

KANE,  J.  This  caose  now  cornea  on  for 
consideration  upon  motion  to  rtimitif  BM 
herein  by  the  defendants  in  error,  for  the 
reason,  among  others,  that  "no  notice  of 
the  aKwal  vnis  givea  to  said  defmdants  In 
error,  as  required  by  law.** 

The  motion  to  dismiss  must  be  sostatned. 
The  order  attempted  to  he  appealed  from, 
and  to  which  the  asslgnnients  at  error  re- 
late, was  an  order  approving  stterifTs  sale 
of  real  estate  under  execution  and  fore- 
closure sale,  which  said  order  was  entered 
on  the  2d  day  of  June,  1917.  At  this  time 
section  528%  Rev.  Laws  Okl.  1910.  as  amend- 
ed by  Act  of  March  28,  1917  (section  1,  c. 
219,  Session  Laws  1917),  was  In  force  and 
effect. 

It  has  been  held  by  this  court  In  the  case 
of  Gates  t.  Bflles  et  al.  (Na  9396)  109  Pac. 
888,  lianded  down  on  December  11, 1917,  and 
not  yet  officially  reported,  that  said  section, 
as  amended.  Is  mandatory,  and  that  try  the 
provisions  thereof  "the  party  desiring  to 
appeal  Shall  give  notice  in  open  court, 
ther  at  the  time  the  Ju^^ent  Is  teadeted, 
or  wlthhi  tea  days  thereafter,  of  his  In- 
tentions to  appeal  to  the  Suprane  Gonrt" 

The  record  discloses  that  no  such  notice 
was  given.  It  Is  contended,  in  the  reqponse 
to  the  motion  to  dismiss,  that  said  notice 
was  given  orally  at  the  conclusion  of  the 
hearhig  upon  demurrer  to  motion  to  vacate 
order  of  saH  snd  plaintil&  In  error  attach 
certain  affldavlte  to  said  response  trading 
to  show  that  said  oral  notice  was  in  fact 
given.  However,  the  record,  as  above  stat- 
ed, foils  to  abow  any  sncb  notice,  and,  if 
the  record  was  Incomplete  and  did  not  show 
all  the  proceedings  below,  some  step  should 
have  beea  taken  to  conplete  it  We  caaaot 
go  beymid  the  record  for  the  puriMse  c€  con- 
sldertog  these  affidavits. 

For  the  reason  stated  and  vpon  Qis  ao- 
thority  cited,  the  an>eal  Is  dismissed. 
All  the  Jasttoes  omcur. 
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WHXIAMSON  T.  DATI8.    (No.  7M2.) 

OStt^am  Oourt  ol  Ofclahnwii.  Aug.  14,  IftLT. 
BehsArinc  Dooied  Jan.  21,  IttUk) 

rfiv(Io»««  »v  the  Courts 

L  EnopPEL  «=»22(2>— Convetahob  Subject 
TO  Iaasb— GunroB'a  Attack  oh  Lease. 
Wlm«  one  purchuea  property  and  accepts 
a  deed  tbereto  which  co&Ters  the  nme  to  him 
■at^ect  to  a  lease  therecn  held  by  aaother,  he 
cannot  deny  or  dispute  the  right  to  said  lease 
Hins  recognised  hy  the  provisions  of  said  deed. 

2.  Evidence  ^»STOC1)  —  Lsmss— Adthbh- 

TICHT. 

The  facta  la  this  case  held  aaffident  to  jus- 
tify the  introdnetion  of  certain  lettm  in  evi- 
dence witiiin  the  role  a&noonced  In  Gomanctae 
Mera  Co.  T.  McOall  Oo^  S2  OkL  782, 15S  Fac. 
675. 

CominisBloDers*  Opinion,  Division  No.  3. 
Srror   from   District   Court,  Mlahoma 
Coon^;  JotiD  W.  HayscHi,  Judge. 

Fordbte'^try  and  detainer  by  T.  Davis 
against  John  Williamson.  Judgment  in  Jus- 
tice coort  for  plaintiff,  and,  from  a  judgmoit 
for  plaintiff  in  the  district  court  on  aM>eal, 
defoidant  brings  error.  Afflrmed. 

McAdams  &  Haskell,  ot  Oklaboma  Oty,  for 
plaintiff  in  error. 

Chas.  B.  Selby.  of  Oklahoma  Olty,  for  de- 
fendant In  error. 

H0OKE}R,  O.  This  la  an  action  fbr  fbrce- 
able  entry  and  detainer.  Instituted  Davis 
against  Williamson  in  the  Justice  court, 
wlier^  Judgment  was  raidered  In  favor  of 
Davis,  and  an  appeal  bad  to  the  district 
court  of  Oklahoma  county  and  the  cause 
tried  de  novo  on  the  2d  day  of  October,  1915, 
and  Judgment  again  rendered  for  Davis, 
from  whidi  Judgment  the  plaintiff  in  error 
has  appealed  here. 

[t]  TSie  pj:t)perty  In  controversy  was  occu- 
pied by  Davis  for  some  years  prior  to  the 
year  1915  under  a  lease  from  one  Mra  Rob- 
erts, the  then  owner  of  the  property;  and 
<Mi  the  11th  day  of  March,  1915,  John  Wil- 
liamson purchased  tills  property  from  the 
said  Ella  Roberts  and  her  husband,  and  by 
deed  of  that  date  the  same  was  ccmveyed  to 
J<^  WilUamson  and  Mabel  WUllamsoa  by 
the  said  Mia  Roberts  and  her  husband  sub- 
ject to  a  lease  held  by  the  defendant  in  error. 
Tank  Davis,  on  said  premises  for  the  year 
1915.  It  is  asserted  by  Davis  that,  at  the 
tlma  of  the  purchase  of  this  property  fi'om 
Mrs.  Roberts  by  WUItamson,  he  held  possee- 
slon  of  said  property  as  a  tenant  of  Mrs. 
Roberts  under  a  lease  for  the  year  of  1915, 
and  that  Williamson  purchased  this  proper^ 
subject  to  his  lease,  and  It  Is  contended  by 
Williamson  that  Davis  did  not  hold  all  of 


said  property  for  the  year  1915,  but  only  a 
part  thereof,  and  that,  before  he  purchased 
the  property  from  the  said  Roberts,  Davis 
agreed  to  surrender  possession  of  this  prop- 
erty and  stated  to  them  that  he  did  not 
have  said  property  leased  for  the  year  1915, 
and  acting)  upon  his  ne[iire9entati<Hui  ^nd 
statements  they  bad  purchased  the  property 
believing  that  possession  could  be  procured 
by  them  tor  the  year  1915.  The  conveyance 
to  WllliamsoD,  upoo  whldi  he  relies  for  his 
tltie^  and  up<»  which  he  bases  his  right  to  pos- 
session, expressly  ctHiveys  this  property  sub- 
ject to  a  lease  held  thereon  in  1915  by  the  de- 
foidant  in  error,  Tank  Davis.  Unquestion- 
ably, the  plaintiff  in  error  having  accepted 
a  deed  to  this  property,  whi<ii  was  by  him 
placed  of  record,  thereby  takee  the  same 
subject  to  all  the  provisions  thereof,  and 
by  the  express  terms  of  this  deed  he  recog- 
nizes the  validity  of  the  tease  held  by  Tank 
Davis  upon  this  property  for  the  year  1915, 
and  is  not  In  a  position  to  controvert  or  to 
deny  the  validity  of  this  lease. 

This  court,  in  Nation  v.  Bank,  29  Okl.  821, 
119  Paa  977,  978,  said: 

TText-writers  and  courts,  without  dlsacnt, 
seem  to  accept  as  the  correct  rule  the  doctriae 
that  one  who  takes  a  conveyance,  absolute  or 
conditional,  redtiiig  that  it  is  seeoud  or  sub- 
ordinate to  souM  otiier  mortgage  or  lien,  is  not 
the  purchaser  of  the  entire  thing  conveyed, 
thereby,  but  that  he  purchases  only  the  surplus 
or  residuum  after  satisfying  the  other  incum- 
brances, and  that  he  is  estopped  to  deny  the  ex- 
istence of  a  prior  mortgage  or  the  validity  of 
the  lien,  although  It  l>c  not  acknowledged,  re- 
corded, or  filed  as  required  by  the  statutes. 

«      •      •  M 

The  recitation  in  this  conveyance  Is  to  the 
effect  that  Tank  Davis  holds  a  lease  on  said 
premises  for  the  year  1915,  and  not  on  a 
part  of  it.  It  therefore  may  be  safoly  as- 
serted that  by  the  provision  of  the  deed  the 
plaintiff  in  error  is  estopped  to  deny  the 
lease  on  said  premises  for  the  year  1915  held 
by  Tank  Davis. 

We  regard  this  question  as  decisive  of  this 
cause;  but,  luasuiuch  as  the  plaintiff  in  er- 
ror so  earnestly  insists  that  the  trial  court 
committed  error  in  permitting  the  defendant 
in  error  to  introduce  certain  letters  alleged 
to  have  been  received  by  him  from  Mrs.  Rob- 
erts, the  then  owner  of  the  property,  relative 
to  the  lease  of  this  property  for  the  year  1915, 
we  will  consider  this  assignment  of  error 
and  present  our  views  upon  this  questloo. 

[]]  Under  the  evidence  Davis  had  occu- 
pied this  property  for  three  or  four  years  by 
virtue  of  contracts  or  leases  made  by  him 
with  Mrs.  Roberts,  and  some  of  these  were 
written  leases  which  purported  to  bear  her 
signature  duly  attested  by  witnesses,  and 
dortng  the  course  of  this  occupancy  numer- 
ous letters  passed  pro  and  con  between  Davis 
and  Mrs.  Roberts  relative  to  the  property  In- 
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volred,  and  several  remittances  were  made 
by  Davis  to  ber,  and  this  correspondaice  was 
of  each  a  nature  that,  In  the  natural  order 
of  things.  It  could  not  have  passed  between 
any  parties  save  Mrs.  Boberta,  the  owner  of 
the  pr<9erty,  and  Davis,  her  tenant  In  our 
Judgment  this  evidence  was  sufSdoit  to 
bring  the  letters  within  the  rule  announced 
by  this  court  In  Comanche  Merc.  Co.  v.  Mo- 
Call  Ca,  S2  Okl.  782,  103  Pac.  675,  wherein 
It  Is  said: 

"The  rule  is  weQ  estsbllafaed  that,  to  render 
a  letter  not  In  reBponse  to  a  letter  previously 
sent  to  the  alleged  writer  admiasible  in  evi* 
dence,  its  authenticity  must  be  established  ei- 
ther by  proof  of  the  handwriting  or  by  other 
proof  establishing  Its  genuineness." 

There  was  a  s^es  of  letters  that  passed 
between  these  parties  for  some  years,  and  It 
Is  said  In  17  Ore.  4U : 

"A  letter  received  In  the  due  course  of  mail 
puiportiiv  to  be  written  by  a  person  in  answer 
to  another  letter  proved  to  have  been  sent  to 
him  is  prima  facie  genuine,  and  ii  admissible  in 
evidence  without  proof  of  the  handwriting  or 
other  proof  of  its  aathenddty.   •   •   •  " 

The  question  of  acceptance  by  Davis  of  the 
property  for  the  year  1015  was  decided  ad- 
verse to  the  plaintiff  in  error  by  the  Jury, 
and,  there  being  evidence  to  siqipMrt  the  v^- 
dlct,  this  cause  la  affirmed. 

PER  ODRIAM.  Adopted  in  whole. 


BAKER  T.  CITIZENS'  STATE  BANK  OF 

OKEBN.   (No.  8388.) 

(Soprone  Court  of  Oldahoma.    Dec.  4,  1917. 
Behearing  Doiled  Jan.  21, 19190 

(Svllabiu  by  the  Court.} 

1.  N«w  Tbial  «=»1,  127— Statdtobt  GBonnns 
— Waivkb. 

The  statutory  enumeration  of  grounds  for 
a  new  trial  is  in  this  Jurisdiction  exclusive,  and 
any  matter  for  which  a  new  trial  may  be  grant- 
ed is  waived  it  not  aatoMMd  in  the  motion  tliei»^ 
for. 

2.  Appbai.  ard  E^bob  ^301— Bbrob  Assign- 
ed—Motion  FOB  A  New  Tbial— Review. 

Error  in  the  assessment  of  the  amount  of 
recovery,  whether  too  large  or  too  small,  where 
the  action  is  upon  a  ramtract,  cannot  be  con- 
ridered  on  appeal  unless  sndi  error  la  assigned 
in  the  motion  for  a  new  trial  as  a  reason  there- 
for. 

8.  Afpul  and  Bbbob  «s>8S4(e),  977(3>— 
Gbant  or  New  TBtAir-BxviEw. 
^Is  court  will  reverse  the  action  of  the 
trial  court  in  granting  a  motion  for  a  new  trial, 
where  the  record  shows  beyond  all  reasonable 
doubt  that  the  trial  court  manifestly  and  ma- 


terially erred  with  respect  to  a  pure,  simple, 
and  unmixed  qoeatlea  of  law,  and,  but  for  the 
sam^  the  motion  for  a  new  trial  would  not  have 
been  sutained;  bat,  where  there  are  otlier  rea- 
sons  assigned  la  the  motion  for  a  new  trial  oth- 
er than  the  one  concerning  which  the  trial  court 
has  erred,  this  court  will  not  disturb  the  judg- 
ment of  the  lower  court  granting  a  new  trial 
unless  the  record  shows  affirmatively  tbat  tbe 
same  should  not  hare  been  sustained  upon  any 
of  tiie  other  grounds  assi^ed  in  said  motion. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Blaine  Coun- 
ty; T.  A.  Edwards,  Judge. 

Action  by  Jacob  Baker  against  the  Citi- 
zens' State  Bank  of  Okeen.  Judgm^t  for 
plaintiff,  motion  for  new  trial  sustained, 
and  plaintiff  brings  «ror.  Affirmed. 

Erwin  &  Erwin,  of  Wellaton,  for  plaintiff 
In  error. 

Wm.  O.  Woolinan*  of  Watonga,  for  de- 
fendant in  error, 

BOOKER,  C.  This  action  was  Instituted 
1^  the  plaintiff  In  error  in  the  df^trlct  court 
of  Blaine  county  for  the  recovery  of  $663.00. 
being  the  penalty  of  twice  the  amount  of 
usurious  Interest  allied  to  have  been  ex- 
acted by  the  bank  from  the  plalntiCC  In  error 
upon  a  series  of  transactions  had  between 
them.  The  banii  interposed  a  defense  of  u 
general  denial,  a  plea  of  payment  by  third 
party,  novation,  and  the  statute  of  limita- 
tion, all  of  which  was  denied  by  the  plain- 
tiff in  error. 

Tbe  cause  was  tried  to  a  Jury,  and  a  Judg- 
ment rendered  for  the  plaintiff  In  error  for 
tbe  full  amount  sued  for.  Thereupon  In  due 
time  the  bank  filed  a  motion  for  a  new  trial, 
alle^ng  the  following  reasons; 

1.  The  court  erred  in  overruling  its  motion  to 
require  the  plaintiff  to  make  his  petition  more 
definite  and  certain. 

2.  For  errors  of  law  occurring  at  the  trial 
and  duly  excepted  to  at  the  time. 

3.  ThB  conrt  eried  in  refusiiv  ^  ^ve  para- 
graph No.  1  of  defendant's  requested  instrse- 
tion. 

4.  Tlie  court  erred  in  giving  paragrq^  Na» 
8  of  the  instructions. 

5.  Tbe  verdict  was  the  result  of  passion  and 
prejudice  on  the  part  of  the  jury. 

6.  Tbe  verdict  is  contrary  to  the  law. 

7.  The  verdict  is  contrary  to  the  evidence  and 
is  not  sustained  thereby. 

8.  Tbe  court  erred  in  ovarmling  the  defend- 
ant's motion  for  judgment  notwithstanding  tbe 
verdiot 

9.  Tbe  court  erred  In  not  sustaining  defend" 
ant's  demurrer  to  the  evidence  which  was  inter- 

Sorted  by  it  at  the  close  of  tbe  plaintifTs  evi- 
ence. 

On  Qie  Sd  day  of  January,  1916,  at  a  sub- 
seqnent  term  oC  court,  the  court  passed  ui>- 
on  and  soitalned  said  motlcai  for  a  new  tri- 
al, and  It  BsifieaxB  txom  the  record  before 
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as  that  said  motion  was  suatalned  npoQ  the 
theory  that  the  demand  made  by  the  plain- 
tiff In  error  upon  the  bank  for  the  return  of 
usury  only  demanded  the  sum  of  $85,  and 
that  the  trial  court  took  the  Tlew  that  the 
plaintiff  in  error  was  entitled  to  recover  no 
more  than  the  amount  of  his  demand,  and, 
inasmuch  as  the  plaintiff  in  error  refused 
to  remit  all  of  the  Judgment  recovered  hy 
him  agalust  the  hank,  save  and  except  the 
sum  of  $86,  the  motion  for  a  new  trial  was 
sustained,  from  whi^  the  plaintiff  In  error 
has  appealed  to  this  court,  contending  that 
the  record  stutws  beyond  all  reasonable 
doubt  that  the  trial  court  manifestly  and 
materially  erred  with  regtect  to  a  pure,  sim- 
ple^ and  TinTM<T»i)  question  of  law»  and  but 
for  the  same  tills  motion  for  a  new  trial 
would  not  have  been  sustained.  Tea  Oate 
T.  Sharp.  S  Okl.  800,  67  Pae.  645. 

[1]  Section  SOBS  of  Berlaod  Laws  lAlO 
contains  the  grounds  f6r  whidi  a  new  trial 
may  be  heard,  and  the  fifth  subdivision 
thereof  provides: 

"Error  In  the  assessment  of  tbe  amount  of 
xecovery.  whether  too  lai^  or  too  small,  where 
the  acUoD  Is  upon  a  contract  or  for  tlu  Injury 
or  detention  of  property." 

It  will  be  noticed  here  that  the  motion  tot 
a  new  trial  filed  by  the  hank  In  the  Instant 
case  does  not  ass^  eubdivlsiott  6  of  said 
section  as  a  reason  therefor. 

U,  3]  This  court  in  Tates  v.  First  Nat 
Bank  of  Mill  Oreek,  42  Okl.  9S.  140  Fac. 
m4,  held: 

"1.  •  •  •  This  court  will  not  review  an  al- 
l<C6d  error  of  a  trial  oonrt,  unless  the  error  com- 
plamed  of  is  assigned  for  review  by  the  peti- 
tion in  error»  as  wcU  as  by  the  motion  f<>r  a 
new  trial. 

"2.  ♦  •  *  Error  in  the  assessment  of  the 
amount  of  recovery,  whether  too  large  or  too 
smay,  where  tiie  action  Is  upon  contract,  can- 
not be  considered  on  appeal,  unless  sodi  error 
is  assigned  in  the  motion  for  a  new  trial  as  a 
grotmd  therefor. 

"3.  •  •  •  An  action  to  recover  usury  is 
one  arising  on  an  implied  contract;  and,  where 
the  plaintiff,  in  an  action  to  recover  usorious 
charges,  complains  of  tbe  amount  of  tbe  verdict 
In  his  favor,  it  is  necessary  that  the  motion  for 
a  new  trial  contain  as  ground  therefor  the  fifth 
snbtfvlsion  of  section  BSSS,  Comp.  Laws  1909 
(Rev.  Laws  1910,  f  B033)." 

This  rule  above  announced  may  also  be 
found  In  Southwestern  Cotton  Seed  OH  Co. 
V.  Bank  of  Stroud,  12  Okl.  168,  70  Pac.  205; 
also.  Graham  v.  Yates.  36  Okl.  148,  128  Pac 
119.  And  In  Citizens'  State  Bank  v.  Stra- 
han,  165  Pac.  189,  it  is  also  held: 

"The  Supreme  Oonrt  will  not  examine  tiie 
record  to  ascertain  whether  the  amount  found 
bj  the  eoort  or  jury  is  tin  cozrect  amounts  or. 


indeed,  review  any  of  tbe  oHisr  alleged  emn 
oDuuB^ted  at  tiie  trial  iriildi  are  not  presented 
in  the  lower  court  for  re-examination  by  mc^ 
tion  for  new  trial  or  otherwise;** 

In  St.  Louis,  I.  M.  &  B.  B.  Co.  v.  Lewis, 
30  Okl.  677,  136  Pac  396,  It  is  held: 

"A  cause  for  a  new  trial  is  waived  unletN  It 
be  stated  in  a  motion  therefor." 

And  In  the  body  of  the  opinion  it  Is  said: 

"The  statatoiy  enumeration  of  grounds  for 
a  new  trial  ia,  in  this  Jurisdiction,  exclusive; 
and  any  matter  for  which  a  new  trial  may  be 
granted  is  waived  if  not  embraced  in  a  motion 
tiierefor." 

See,  also,  Caddo  State  Bank  v.  Moore,  SO 
Okl.  148,  120  Pac  1003. 

We  are  therefore  of  the  opinion  that  the 
trial  court  committed  error  In  sustaining 
the  motion  of  the  defendant  In  error  for  a 
new  trial  on  the  ground  that  the  verdict 
was  ncesalve,  for  the  reason  that  the  mo- 
tion for  a  new  trial  did  not  specify  that 
there  was  error  in  the  assessmont  of  the 
amount  of  recovery  v^etber  too  large  or  too 
small. 

This  court,  In  the  Strahan  Case,  ^bove 
cited,  has  said  that  any  demand  will  be  suf- 
ficient which  notifies  the  lender  that  the 
borrower  Intends  to  claim  the  benefits  given 
him  by  the  statute,  and  that  a  demand  simi- 
lar to  the  one  in  the  case  at  bar  was  suffi- 
cient as  the  law  did  not  require  any  par- 
ticular form  or  condition  for  the  same. 

The  evidence  in  taie  trial  court  below  is 
not  here.  We  are  unable  to  say  whether 
the  motion  for  a  new  trial  should  have  been 
sustained  upon  the  other  grounds  assigned 
In  said  motion,  for  the  reason  that  we  have 
been  unable  to  review  this  evidence,  if  the 
motion  should  have  been  sustained  fbr  any 
of  the  reasons  other  than  the  cme  assigned 
by  the  court,  the  action  of  the  trial  court  in 
sustaining  said  motion  for  a  new  trial 
should  not  be  disturbed  here.  While  the 
reason  assigned  by  the  court  may  be  error, 
yet,  If  the  action  of  the  court  in  granting 
said  new  trial  can  be  sustained  upon  any 
of  the  other  questions  preseDted  in  said  mo* 
tion,  we  should  not  disturb  the  same  here. 

This  Judgment  rendered  in  favor  of  the 
plaintiff  in  error  may  not  have  been  sup- 
ported by  the  evidence;  if  not,  the  trial 
court  was  right  In  sustaining  the  motion  for 
a  new  trlaL  This  and  other  questions  might 
have  arisen  In  the  mind  of  the  court  whidi 
we  cannot  review  on  aooonnt  of  the  absence 
of  the  evidence. 

For  these  reasons,  the  Judgmat  of  the 
lower  court  is  affirmed. 

FEB  CURIAM.   Adopted  in  whole. 
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INOORPORATED  TOWN  OP  GUTMON  T. 

TRIPLETT.    (No.  10017.) 

(Supreme  Court  of  Oklahoma.    Jan.  7,  1910.) 

(BvllabuB  ly  the  Court.) 

Appeai.  and  Erbob  ^=»5Q8(3)— Ca8B-1£ade— 
Sbttlbhent^Dibmissal. 
A  case-made  must  be  settled  and  Bigned  by 
the  judge  who  tried  the  case,  and  where  a  case 
was  tried  by  one  Judge  and  the  case-made  is 
signed  and  settled  by  another,  and  no  showing 
is  made  as  to  inability  of  the  trial  jodge  to  do 
so,  such  case-made  is  a  nulUt?. 

Error  fnmi  District  Conrt,  Texas  Goonty ; 
T.  P.  Clay,  Judge. 

Action  between  the  Incorporated  Town  of 
Onymcm  and  Mollle  Trlplett  From  the  Jndg- 
ment,  the  town  brings  error.  Dlamlssed. 

W.  G.  Hnghes,  of  Sapulpa,  and  V.  H,  Grin- 
fltead,  of  Liberal,  Kan.,  for  plaintUt  In  error. 

H.  E.  G.  Putman,  of  Corddl,  and  Cottlng- 
ham  &  Hayes  and  Hunter  L.  Johnson,  all  of 
Oklahoma  City,  for  defendant  in  error. 

HARDY,  J.  The  appeal  herein  la  by  case- 
made  and  not  by  transcript.  The  case  was 
tried  before  Hon.  T.  P.  Clay,  one  of  the  reg- 
ularly elected  district  Judges  of  this  state 
who  had  been  assigned  to  hold  court  in  Texas 
county.  The  case-made  was  settled  and 
signed  by  Hon.  W.  O.  Crow,  the  regular  Judge 
of  the  district  court  of  Texas  county,  and 
motion  is  made  to  dismiss  this  proceeding 
because  the  case-made  was  not  settled  and 
signed  by  the  Judge  who  tried  the  case  and 
no  showing  is  made  of  his  inability  to  do  so. 
The  motion  must  be  sustained.  Section  3244, 
Rev.  L.  1910;  Brown  v.  Marks,  46  OkL  711, 
140  Pac.  707,  and  cases  dted. 

The  appeal  1>  dlnnisaed. 


DICKINSON  T.  COhB.    (No.  875a) 
(Supreme  Goort  of  Oklahoma.  Dec  24,  1918.) 

(SvUahua  by  the  Court.) 

L  juBY  ^=>37— Master  and  Sebvant  ®=>28S 
(1)— Negligence  «=>136(26)— Person  ax  In- 

jURT  —  CONTBIBUTOHT  NeOLIOEHCE  —  AS- 

suupnoN  OF  Risk— OoNSnTDTiONAii  Pbo- 

VISION. 

Article  23,  J  6,  of  the  Constitution  of  Okla- 
homa, is  not  merely  declarator;  of  the  common 
law,  but  requires  tiiat  the  defoue  of  contrib- 
utory negligence  and  assumption  of  risk  as  to 
questions  of  fact  in  all  cases  whatsoever  shall 
at  all  times  be  left  to  the  jury,  and  the  Qnding 
of  the  jury  upon  these  defenses  is  conclusive 
up(m  the  court. 


2.  Cohritdtioiiax.  Iaw  <m007  —  Ymau 
RiOHTB— DKixnai. 

The  citizen  has  no  proiw;ty  in  a  defense, 
and  while  tights  which  have  accraed  to  him  un- 
der the  (H>eration  of  pTiating  laws,  and  have 
thereby  become  vested,  may  not  be  taken  away 
by  change  of  the  rule,  he  cannot  be  heard  to 
complain  if  the  rule  is  changed  before  any  lights 
have  accrued  to  him  thereunder. 

3.  RaIEAOADS  «»317  —  PBBSONAt.  INJUST— 

NEGLiaBNCB  —  Violation  of  Si>EKD  Okdi- 

NANCE. 

The  running  of  a  train  witliin  the  limits  of 
a  city,  in  excess  of  the  rate  of  speed  prohibited 
by  ordinance  of  tlie  city,  is  negligence  per  se. 

Commlsstoners*  Opinion,  Division  No.  2. 
Appeal  from   District  Court,  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judge. 

ActioD  by  Eva  BobertB  Cole,  adndnistra- 
trtz  of  A.  W.  Roberta,  deceased,  for  her- 
self and  others,  against  Jacob  M.  Dickinson, 
reodver  of  the  Chicagt^  RwA  Island  &  Pa- 
dflc  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

C.  O.  Blake  and  R.  J.  Roberts,  both  of  El 
Reno,  W.  H.  Moore,  of  McAlester,  and  John 
B.  Du  Mars,  of  El  Reno,  for  plalntilf  In 
error. 

Ledbetter,  Stuart  &  Bell,  of  Oklahoma 
dO'i  for  defendant  In  vaar, 

POPE,  C.  On  the  morning  of  December 
11,  1916,  A.  W.  Roberts,  while  attonptlng 
to  cross  the  tracks  of  the  Rock  Island  at 
the  Intersection  with  tracks  of  the  Okla- 
homa Railway  Company  in  the  western  part 
of  Oklahoma  City,  stepped  in  front  of  one 
of  the  Rock  Island  east-bound  passenger 
trains,  designated  as  train  No.  4,  was  struck 
by  the  engine  of  the  train,  and  was  Instant- 
ly killed.  His  widow  brought  suit  against 
the  receiver  of  the  railroad  company*,  re- 
covering Judgment  In  the  district  court  of 
Oklahoma  county,  and  the  receiver  brings 
error. 

[1,2]  The  uncontradicted  evidence  shows 
that  the  deceased,  without  anything  to  ob- 
struct his  view  of  the  approaching  train  for 
more  than  a  block  away,  steeled  in  front  of 
It  and  was  instantly  killed.  Were  It  not 
for  article  23,  S  6,  of  the  state  Constitution, 
which  provides  that  "the  defense  of  contribu- 
tory negligence  or  of  assumption  of  risk 
shall,  In  all  cases  whatsoever,  be  a  gnestlon 
of  fact,  and  shall,  at  all  times,  be  left  to 
the  jury,"  It  would  be  necessary  to  hcAA  as 
a  matter  of  law  that  the  negligence  of  plain- 
tiff precludes  a  recovery.  The  recelve»  de- 
votes the  greater  portion  of  a  well-pr^Nired 
brief  to  the  above-quoted  section  of  the 
Constitution;  his  argumeit  being  that  the 
provision  as  construed  to  warrant  the  sul>- 
misdon  of  the  cause  to  the  Jury  takes  ttom 
the  receiver  a  vested  right  In  his  defense  of 
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contrlbutoiT  negligence,  and  heoce  Is  In 
rloUtlon  of  the  Fourteenth  Amoidnieat  to 
tbe  federal  Cmstitutlon.  Ajs  said  hj  this 
court  In  the  case  of  St.  U  &  S.  r.  Ry.  Oo. 
V.  Long,  41  Ofcl.  190.  137  Pac  1156.  Ann. 
Cas.  1915C,  432,  the  above-quoted  constltu* 
tlonal  provision  Is  plain  and  imamblguooB. 
and  plainly  makes  the  question  of  coatribn- 
tory  negligence  one  for  the  Jury;  but  Id  no 
erent  would  there  be  any  merit  In  the  cod* 
tentlon  that  the  constitutional  provision 
takes  away  a  vested  right  from  the  receiver, 
since  the  facta  on  whldi  the  action  is  based 
arose  after  adoption  of  the  ConsUtntion. 
Ttiis  question  has  been  deflnltely  determined 
by  this  conrt  In  the  case  of  Adams  v.  Iteu 
BiBcnUt  Co.,  162  Pac.  938.  In  this  well-cou- 
sldered  case,  in  passing  upon  the  question 
raised  in  the  instant  case,  the  court  said : 

"It  may  be  safely  stated  as  a  general  rule  that 
the  citizen  has  no  property  in  a  rule  of  law, 
and  that,  while  rights  which  have  accrued  to 
him  under  the  operation  of  existing  laws  and 
have  thereby  become  vested  may  not  be  taken 
away  by  a  change  of  the  rules,  he  cannot  he 
heard  to  complain  If  the  rule  is  changed  before 
any  rights  have  seemed  to  Um  tbereunder." 

We  think  that  the  above  case  condndvely 
anawera  t3ie  ctmtentlon  of  the  plaintiff  in 
error  that  no  one  tuts  a  vested  right  opera- 
tive against  the  change  of  a  law  in  a  cause 
of  action  or  defense  which  may  accrue  to 
him  thereunder  in  the  future.  It  follows 
that  tho^  is  no  element  of  vested  right  la 
tibe  Instant  case.  It  would  be  an  unreason- 
able coDstmctlon,  and  one  never  given,  to 
bold  that  tbe  Fourteenth  Amendment  of  the 
federal  Gonatitutlon  Is  prohibitive  of  all 
diange  in  legal  process  and  methods,  and 
was  Intended  to  render  all  law  unchangeable. 
Of  nottiibv  1>  tt»  law  more  Jealous  than  of 
tbe  rl^t  to  a  Jury  trial,  and  yet  it  has  been 
bdd  tbat  to  take  away  Jury  trials  where 
tbe  rigbt  has  existed  Is  not  in  violation  of 
the  Vourteoitti  AmendmNit.  Walker  v.  Sau- 
Tlset,  92  U.  B.  90,  23  U  Ed.  678;  Church  t. 
Eelaey.  121  U.  a  282,  7  Sup.  Ct  897.  30  L. 
Ed.  960;  Marvin  v.  Trout,  199  tJ.  S.  212,  26 
Sop.  Ot.  SI.  BO  Ia  Ed.  157. 

Then  can  certainly  be  no  greater  change 
tn  tbB  law  In  which  a  question  is  transferred 
tat  determination  from  the  Jury  to  tbe 
court.  It  follows  therefore  that  the  plalntiCC 
In  error's  ctHttenUon  tbat  tbe  conrt  should 
have  bdd  tbat  contributory  negligence  d  the 
deceaaed  prednded  a  recovery  cannot  be  sus- 
tained. 

[S]  Tbe  unamtradtcted  evidence  shows 
tbat  tbe  train  wiui  running  on  acquired  mo- 
mentum, steam  cut  off.  and  was  being  con- 
tndled  by  Uie  air  brakes;  that  the  automatic 
beD  ringv  was  working,  and  the  whistle 
was  sounded  for  tbe  crossing.  Both  the 
engineer  and  fireman  were  keeping  a  care- 
Col  lookoot  The  engineer  whose  view  was 


obstructed  by  the  boiler  could  not  see  Uie 
deceased  as  he  was  on  the  <vpoBite  side  of 
the  tracks,  but  he  was  seen  by  tbe  fireman. 
The  latter  assumed  tbat  the  deceased  would 
use  the  care  of  an  ordinarily  prudent  per- 
son and  would  not  attempt  to  cross  the  track 
in  front  of  the  train.  In  this  there  was  no 
neglect    Elliott  on  Bailroada,  |  1158. 

The  only  negligence  on  the  part  of  the  de- 
foidant  wag  In  the  speed  of  the  train,  being 
In  excess  of  the  ordinance  rate.  In  this 
particular  only  was  there  a  confiict  In  tbe 
evidence,  and,  b^g  controlled  by  the  ver- 
dict, we  must  conclude  that  the  train  was 
running  at  a  speed  prohibited  by  ordinance 
of  the  city,  which  constitutes  negligence  per 
se;  for  the  running  of  a  train  at  a  rate  of 
speed  in  excess  of  that  allowed  by  statute 
or  ordinance  la  negUgence  per  se. 

We  are  of  the  opinion  that  there  was 
sufficient  evidence  Introduced  on  behalf  of 
the  plalntm  to  warrant  the  Jury  in  return- 
ing a  verdict  for  the  plaintiff  below.  The 
cause  is  therefore  affirmed. 

FEB  CUBIAU.    Adopted  In  whole. 


DAT/FON  V.  HO^BB.   (No.  MTa) 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1919.} 

(SyUabua       the  Court.) 

1.  CoNTaAOTB  <=>266(1)— Bxscission— Basio- 

UTIOR  TO  FoaUEB  STATUS. 

Under  section  986»  Bev.  Laws  1910.  every- 
thing of  value  only  need  be  restored  by  one 
seeking  a  rescission. 

2.  FBAtrn  ^11(2}— BKRBauiTATXoirs  ab  to' 

VAI.US. 

A  repreautation  as  to  value  is  usually  re- 
garded as  ao  expression  of  an  (H^inion,  but  where 
made  by  one  as  an  inducement  to  another,  who 
is  ignorant  thereof,  to  enter  into  a  contract,  and 
relied  upon  by  tiie  latter  to  his  detriment,  the 
same  may  be  made  the  basda  of  an  action  for 
damages  consequott  upon  fraud  and  miaiepre- 
aentaitions. 

3.  FBAUD  «=9ll(S9— MnSEPBBSBNTATIONS  AS 

TO  Valux. 

Such  a  transaction  involving  the  sale  of 
stock  in  a  corporation,  representations  'as  to  the 
financial  condition  ftf  the  company,  tbe  valne 
of  Its  stock,  its  immediatei  finandal  prospect, 
when  made  with  .a  view  to  induce  another  to 
purchase  the  stock,  are  r^resentationa  of  mat- 
ters of  fact,  and  not  expressions  of  opinion,  and 
such  representations,  when  made  and  relied  up- 
on by  one  purchasing  the  same,  if  fals^  con- 
stitute actionatde  fraud. 

Commissioners*  Opinion.  Division  Not  3. 
Ettot  from  District  Cour(  Haskell  Coun- 
ty; W.  H.  Brown,  Judge. 
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Action  by  a  U  Dalton  against  E.  M.  Hop- 
per. Judgment  for  defendant  and  plaintiff 
brln^  error.  AfiBrmed. 

L.  J.  Koach,  ot  Masbogee,  for  plaintiff  In 
error. 

Frank  G.  Anderson,  ot  McAlester,  for  de- 
fendant In  error. 

HOOKE3R,  O.  H.  L.  Dalton  sued  B.  M. 
Hop[>er,  to  recover  Judgment  on  a  promissory 
note  for  f446J(0,  executed  on  ^ril  28,  1914, 
by  Hopper  to  Wm,  and  due  Septanber  15, 
1914. 

The  defendant  answered,  admitting  the  ex- 
ecution of  the  note,  and  as  a  further  defense 
against  the  same  alleged  that  in  October, 

1913,  he  was  the  owner  of  440  acres  of  land 
In  Haskell  connty,  of  the  value  of  $11,000, 
mortgaged  for  $4,000,  and  that  the  plaintiff 
aboot  that  time,  through  his  agent,  one  J.  M. 
Bettes,  negotiated  a  trade  with  him  for  hla 
equity  In  said  land,  giving  In  exchange  there- 
for 700  shares  of  stock  In  the  Republic  Trust 
Company,  a  corporation  of  Dallas,  Tex.,  of 
par  value  of  $10  per  share,  and  that  for  the 
pprpose  of  inducing  said  exchange  the  agent 
of  the  plaintiff  made  certain  representations 
concerning  said  stock  and  Its  valne,  for  the 
purpose  of  deceiving  and  misleading  said  de- 
fendant, upon  which  he  relied,  and  that  the 
purport  of  said  representationa  and  state- 
ments were  that  said  Republic  Trust  Compa- 
ny was  solvent,  in  good  financial  condltlcm, 
and  had  been  and  was  paying  dividends  of  at 
least  9  or  10  per  cent,  per  year  on  the  par  val- 
ue of  said  stock;  that  said  representations 
were  false  and  fraudulent.  In  that  aaid  com- 
pany  was  at  that  time  insolvent  and  said 
stock  worthless. 

The  answer  further  alleged  that  In  April, 

1914,  the  plaintiff  came  to  the  said  defendant 
and  stated  to  lilm  that  there  vras  a  commis- 
sion mortgage  over  the  $4,000  Incumbrance 
upon  said  land,  and  that  under  the  terms  of 
tiie  agreement  and  trade  between  them  it  was 
Incumbent  upon  this  defendant  to  pay  all 
of  the  incunibrances,  except  $4,000;  and  that 
this  defendant  desiring  to  comply  atrictly 
with  the  terms  of  his  contract  and  agreonen^ 
made  and  delivered  to  said  plaintiff  the  note 
sued  upon  here,  but  that  the  same  was  drae 
before  he  discovered  the  falsity  of  the  repre' 
smtationa  maae  by  the  agmt  ot  the  plaintiff 
as  to  the  talue  of  said  stock,  eta 

Tbe  answer  tattbet  allied  that  Shortly 
ttiereafter  the  plalnUff  discovered  tliat  then 
was  another  mortgage  for  $500  against  said 
land,  in  excess  of  the  sum  of  $4,000  assumed 
by  him,  and  then  and  there  called  upon  this 
defendant  to  pay  the  same,  as  according  to 
said  contract  he  liad  obligated  himself  to  do ; 
that  this  defendant,  not  knowing  the  falsity 
of  said  r^resentatlons,  in  order  to  compen- 
sate plaintiff  for  the  $500  mortgage,  conveyed 
to  him  a  tract  of  20  acres  of  land. 


rme  answer  further  alleges  that,  by  reason 
of  tbo  alleged  false  r^res^itatlons  aforestat- 
ed,  the  entire  transaction  between  the  plain- 
tiff and  defendant  was  void  or  voidable,  and 
the  defendant  prayed  for  cancellation  of  the 
note  sued  upon,  and  for  a  reconveyance  of 
all  of  the  real  estate  procured  from  him  by 
the  plaintiff,  and  la  said  answer  offered  to 
return  to  {he  plaintiff  all  the  stock  received 
from  him,  save  and  except  $500,  whldi  he 
alleged  he  had  disposed  of,  but  offered  to  ac- 
count for  the  value  thereof  in  the  setttement 
of  the  controversy  between  them. 

^e  plaintiff  below  contoided  that  the  bur- 
den of  proof  was  upon  the  defendant  to  sus- 
tain his  allegations  of  false  and.  frandulent 
representationa  as  to  the  financial  cmidttton 
of  the  company,  and  Its  dividend-paying  qual- 
ities, and  that  under  the  evidence  Introduced 
upon  the  trial  this  burdoi  was  not  sustain- 
ed, for  the  reason  that  Uie  defendant  htmself 
was  at  that  time  the  owner  and  bolder  of 
stock  in  said  company,  and  was  as  ccmversant 
of  the  financial  condition  of  the  company  as 
plaintiff  himself,  and,  being  a  stoddiolder, 
had  no  right  to  nly  upon  the  repres«itatlons 
of  Qie  plaintiff  as  to  the  value  of  the  said 
stock  or  financial  condition  of  said  oon^Muiy. 
And  the  plaintiff  further  contended  that,  In 
view  of  the  fact  that  the  defendant  below 
vras  not  in  a  portion  to  restore  all  of  the 
property  he  had  procured  by  reason  of 
change,  he  was  not  oMltted  to  a  resdnlon  of 
said  contract. 

Upon  the  trial  of  this  cause  cwtaln  inters 
rogatories  wmn  submitted  to  the  jary,  and 
the  jnry  returned  answers  thereto,  whldti 
found,  first,  that  Bettes,  at  the  time  he  ex* 
dianged  said  stock  to  tiie  defendant,  rep- 
resented to  him  that  the  R^uUic  Trust  Com- 
pany of  Dallas,  T».,  was  solvent^  that  said 
represmtatlon  was  filse,  and  that  it  was 
made  fbr  the  purpose  of  deceiving  the  d^ 
fendant,  and  did  deceive  him;  and  he  like- 
wise represented  that  the  company  was  In 
good  financial  ctnidltion,  that  said  statement 
was  false,  that  it  was  made  for  the  purpose 
of  deceiving  the  defoidant,  and  did  deceive 
him,  and  that  he  represented  that  said  com- 
pany war  piling  divldoids  of  8  per  cent  or 
more^  that  said  r^resentatlon  was  talse,  and 
ttiat  it  was  made  for  the  porpose  of  and  did 
decrive  the  d^mdant  And  Oie  jury  tnrtber 
found  Uiat  the  defendant  at  Gat  time  owned 
other  stodc  In  the  cmnpany.  and  that  Bettea 
fomiahed  to  him  a  financial  statesnent  oC 
the  company,  bat  that  said  defendant  did  not 
examine  the  same,  and  that  said  flaandal 
statement  thus  furnished  vas  fhlse,  and  tbat 
ttie  .stodc  disposed  of  by  Helper  to  tbe  extent 
of  $500  was  worthless ;  and  it  farOier  flmikl 
what  the  reasonable  rental  value  of  the  land 
exchanged  by  Hoi^r  to  plaintiff  was. 

^e  court  at  the  conclusion  ot  the  trial  or- 
dered a  resdssiw  and  an  aooounting,  duuv 
lug  the  plaintiff  wUb  a  nasooaUa  rental 
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Talne  ot  Uie  prtverty  fi^tbe  yean  1914,  laiS. 
and  101%  and  allovlng  tdm  a  credit  for  mort- 
gages and  r^lrs,  and  tor  the  further  sum  of 
$1,000  wlil<A  was  an  obligation  due  bj  the 
defendant  to  one  J.  M.  Bettes,  leaving  a  net 
credit  to.the  lOalntlff  of  $2,300.  From  tUs 
jndgmoit  ttie  plaintiff  below  a^tealed,  and 
piceonta  the  following  reasons  for  a  reversal: 
[1]  1.  Tbat  a  party  who  seeks  a  rescbdon 
of  a  completed  ctmtract  for  any  cause  moat 
ba  in  a  position  to  restore,  and  must  offer  to 
restore  the  other  party  to  the  said  altoation 
he  occupied  before  the  trade  occorred;  and 
In  support  of  this  contention  he  cites  section 
986,  Bev.  Laws  1910;  whicb  providM  as  fol- 
lows: 

"Refldssicm,  when  not  «ffected  by  otHUent, 
can  be  accompUahed  only  by  the  two,  on  th«  part 
of  the  party  rasciadin?,  ot  rcoBon^le  dfligepce 
to  comply  with  the  following  rules: 

"First.  He  masc  rescind  promptly,  upon  dis- 
covering the  fiicts  which  entiUe  him  feo  resdnd, 
if  he  is  free  fran  duress,  menace,  nndae  influ- 
ence, or  disability,  and  is  aware  of  his  right  to 
rescind ;  and, 

"Second.  He  must  restore  to  the  other  party 
everythinff  of  value  which  be  has  received  from 
him  under  the  contract,  or  must  offer  to  restore 
the  same,  upon  condition  that  inch  party  shall 
do  likewise,  unless  the  latter  is  unaUe  or  posi- 
tively refuses  to  do  so." 

Paragraphs  616,  617,  and  618  of  Mr.  Black 
on  Besdssion  and  Cancellation  are  also  relied 
upon  as  authorl^  snpportlBg  the  doctrine 
announced  above.  Jnd  it  is  asserted  that,  In 
view  of  the  fact  that  the  defendant  below  ad- 
mitted that  $500  of  the  stock  was  not  in  his 
possession,  and  that  he  was  not  In  position 
to  place  the  defendant  in  stata  qvo,  be  was 
ttierefore  not  entitled  to  a  rescission. 

Thla  position  is  not  tenatde  tov  the  reason 
that  the  answer  alleged  here  tbat  the  stock 
received  by  the  defendant  was  of  no  value. 
The  opinion  of  the  Jury,  based  npon  the  evi- 
dence, supported  this  allegation,  aod  it  fur- 
ther appears  tbat  the  defendant  in  his  answer 
tendered  to  the  plaintiff  50  shares  more  than 
^e  plaintiff  contends  that  he  traded  to  the 
defendant  in  this  transaction,  and  for  the 
further  reason  that  the  defendant  all  almg 
has  expressed  a  wIlIiDgness  to  account  for 
the  valne  of  GO  sbares  of  stock  disposed  of  by 
him,  and  under  the  verdict  of  the  Jury  and 
Judgment  of  (2ie  court  thla  has  been  account- 
ed tor  in  ttie  settlement  made  by  the  court. 

The  statute  proridee  that  a  party  must  re- 
turn everything  of  value;  therefore  tha 
pleading  and  the  proof  here  brings  the  de- 
fHidant  in  error  clearly  within  the  statute. 
And  the  authorities  are  onlform  that  where 
property  is  wwthless,  that  is,  where  it  would 
be  of  no  advantage  to  the  party  against  whom 
readsslon  la  soo^t,  that  its  restoration 
would  be  a  useless  requirement  and  an  Idle 
formality.  See  Black  on  Rescission  and  Can- 
cellation, 1  622.  And  this  court,  in  the  case 


of  Shawnee  Llfie  Ins.  Ca  v.  niylor,  160  PacL 
1.622,  said,  in  construkig  section  986,  Rev. 
lAws  1910: 

"niat,  as  it  is  'everything  of  value*  (mly  that 
need  be  restored,  the  court  did  not  err  in  decree- 
ing a  rescissicNi  and  cancellation  of  the  deeds 
and  mortgage  complained  of." 

Also  in  the  case  of  Hood  r.  Wood,  161  Pac. 
210,  this  court  gave  the  same  oonstcnction 
to  said  statute.  See,  also,  80  Gyc.  1380  ;  0 
0.  J.  1211,  and  authorities  dted  supporting 

this  doctrinew 

[2]  It  is  further  asserted  by  the  plaintiff  In 
error  that  the  court  erred  in  admitting  evl- 
dence  of  statements  made  by  Bettes  as  to  the 
market  or  money  value  of  the  stock,  for  the 
reason  tbat  the  answer  did  not  allege  mis- 
representations as  to  this.  The  pleading  in 
question  alleged  that  the  plaintiff  did  falsely 
and  fraudulently  represent  to  the  defendant 
that  the  Republic  Trust  Company  was  at  that 
time  solvent,  In  good  financial  standing,  and 
that  said  etcxA  had  been,  and  was  at  tbat 
time,  paying  at  least  0  w  10  per  cent.  In 
dividends  each  year  on  the  par  value  of  said 
stock.  The  evidence  here  discloses  that  at 
that  particular  time,  when  these  statements 
were  being  made  by  the  agent  of  the  plaintlffi 
as  an  inducement  to  the  defendant  to  make 
said  trade,  this  company  was  insolvent — that 
it  was  uiiable  to  pay  its  obligations,  was  not 
engaged  In  business  actively,  and  was  not 
paying  dividends. 

This  oourt,  in  the  Hood  Gase,  above  cited, 
said: 

"A  representation  aa  to  valoe  Is  naaally  re- 
garded as  an  expressimi  of  opinion,  bat,  where 
false  and  made  by  one  as  an  inducement  to  an- 
other, who  is  Ignorant  thereof,  to  enter  into  a 
contract,  and  is  relied  npon  to  the  detriment  of 
the  latter,  may  be  made  the  basis  of  an  action 
for  damages  consequent  upon  fraud  and  ndsrep- 
resentatlon." 

[t]  And  this  court  further  said  therein: 

"In  a  transaction  involving  the  sale  of  stock 
in  a  corporation,  representations  as  to  the  finan- 
cial condition  of  the  company,  the  volume  ot  its 
busineas,  the  amount  of  its  Income  and  expenses, 
the  value  of  its  stock,  and  Its  immediate  finan- 
cial prospects  are  all  matters  peculiarly  within 
the  knowledge  ot  the  company,  and,  when  made 
with  the  view  to  induce  another  to  subscribe 
therefor,  are  representations  of  matters  of  fact, 
and  not  expressions  of  opinion,  and  audi  rep- 
resentatiouB  so  made,  and  wbrn  relied  npuk  by 
the  purchaser  of  said  sto^  If  fslse,  cmistitnto 
actionahle  fraud." 

And  the  court  further  In  lald  case  lays 
down  the  rule: 

"One  who  relies  up<m  a  material  represents- 
timi,  which  Is  false.  Is  not  always  prednded 
from  recovering  damages  bj  reason  (tf  the  fact 
that  be  bad  the  opportunity  to  investigata  fbr 
hfaBsdf,  and  did  not  do  sob" 
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The  authorities  cited  In  the  case  above 
named  support  the  rules  announced. 

This  testtmoDr  in  oiir  Judgment  was  compe- 
tent and  properly  admitted.  It  Is  oftentimes 
difficult  to  prove  fraud  of  this  character,  and 
the  law  in  Its  wisdom,  and  In  Its  effort  to  give 
to  the  aggrieved  party  the  relief  to  which  he 
Is  entitled,  is  very  liberal  In  the  IntroducOon 
of  evidence,  and  any  fact  or  circumstance 
which  tends  to  throw  light  upon  the  situation 
of  the  parties  and  the  transaction  which  took 
place  between  them  is  admissible,  if  not  oth- 
erwise incompetent  under  other  mles  of  law. 
The  statement  of  Bettes  as  to  the  market  val- 
ue of  this  stock  was  a  relevant  circumstance, 
and  unquestionably  had  a  bearing  and  an  in- 
fluence upon  the  defendant  here,  when  he 
parted  with  an  equity  of  $7,000  In  real  es- 
tate for  the  worthless  stock  In  this  company. 

The  other  testimony  here  showing  the  val- 
ue of  the  stock  at  a  later  date,  we  cannot  say, 
under  the  facts  of  this  case,  was  prejudicial, 
because  the  same  afforded  a  basis  to  deter- 
mine the  value  of  the  stock  at  the  date  of 
this  exchange  and  the  financial  condition  of 
the  company.  This  evidence  was  but  a  recita- 
tion and  a  complete  history  of  the  financial 
affairs  of  the  company,  and  clearly  demon- 
strates that  it  never  was  a  solvent  Institution, 
but  at  all  times  was  of  doubtful  value. 

It  Is  further  asserted  that  the  trial  court 
erred  In  overruling  the  plaintiff's  ■demurrer 
to  the  defendant's  evidence,  for  the  reason 
that  at  the  time  of  said  demurrer  the  defend- 
ant had  Introduced  no  testimony  whatever 
tending  to  prove  the  falsity  of  Bettes'  repre- 
SCTtations.  This  court  however,  in  the  case 
of  Meyer  t.  White,  27  OkL  400,  112  Pa& 
lOOS,  has  laid  down  the  nile  as  follows: 

"Where  the  district  court  overrules  a  demurrer 
to  plaiDtlETs  evidence  and  thereafter  both  par- 
ties proceed  with  the  trial  and  introduce  fur- 
ther and  additional  evidence,  and  sufficient  evi- 
dence is  introduced  to  make  out  a  ca&e  for  the 
plaintiff,  a  judgment  rendered  and  entered  in 
bis  favor  oo  a  verdict  for  plaintiff  will  not  be 
disturbed." 

After  the  trial  court  overruled  the  plaln- 
tlfTs  demurrer  to  the  defendant's  evidence, 
the  plaintiff  offered  testimony,  and  did  not 
stand  upon  the  demurrer ;  so  be  Is  not  in  a 
position  to  urge  t&e  overruling  of  the  demur- 
rer to  the  defendant's  evidence  in  chief  as 
error  here,  and  the  question  now  is  whether, 
under  all  of  the  evidence,  the  Jadgment  ren- 
dered l8  reaaonaUy  supported  by  the  evi- 
dence. 

That  Hopf>er  bad  the  right  to  rely  upon  the 
statements  made  by  the  plaintiff,  through  his 
agent,  as  to  the  financial  condition  of  the 
company  and  Its  dividend-paying  capacity.  Is 
fully  determined  by  the  authorities.  Halsell 
v.  Bank,  48  OkL  63S,  ISO  Faa  480,  L.  B.  A. 
19163.607;  Werllne  T.  Aldred,  167  Pae.  SOS. 


It  would  be  a  very  harsh  mle  of  law  to  say 
that  one  could  make  statemmts  which  were 
made  for  the  purpose  of  inducing  another  to 
rely  upon  in  order  to  consummate  a  trad^ 
and  then,  when  an  action  is  instituted  against 
him  on  account  of  the  falsity  of  said  state- 
ments, to  permit  him  to  say,  "Yes;  I  made 
the  statement,  but  yon  should  not  have  relied 
upon  It.**  This  doctrine  cannot  be  tolerated 
In  this  Jurisdiction. 

In  our  judgment,  the  judgment  of  the  trial 
court  Is  supported  by  this  evidence.  The 
same  meets  with  the  approval  of  our  con- 
science, and  we  unhesitatingly  affirm  it 
That  Dalton  was  unloading  this  sto<^  upon 
Hopper  is  clearly  shown,  and  a  court  of  equl* 
ty  could  not  refrain  from  irfacing  ttaeae  par^ 
ties  in  statu  quo  under  this  record. 

The  judgment  <tf  ttie  lower  conrt  Is  tben- 
fore  affirmed. 

P££  CURIAM.  Adopted  In  whola 


NATZONAI/  8TTRETT  CO.  T.  SAND  SPRINGS 
STATE  BANK.    (No.  9272.) 

(Supreme  Court  of  Oklahoma.  Nov.  12, 1918. 
Rehearing  Denied  Jan.  21,  1919.) 

(Syllabus  hif  ^  Couri.) 

1.  OFnosBS  0=»1O3,  107— AuTHOBirr— E^n- 

CI8K. 

PabUe  officer*  have  only  such  authority  as  is 
conferred  upon  them  by  law,  and  such  author- 
ity mast  he  exerdaed  in  the  manner  prescribed 
by  law. 

2.  Banks  ahd  BAmciHO  ^3»69H  ~ 
oanxzation"— Saue  or  Asrara. 

A  state  bank,  being  insolvent,  was  taken 
charge  of  by  the  Bank  Commissioner.  There- 
upon s<Hne  of  the  stodtholders  of  the  insolvent 
bank  organised  a  new  bank,  received  a  new 
charter  under  a  new  name,  and  proceeded  to 
do  a  banking  business  under  license  of  the 
State  Bank  Commissioner.  The  State  Bank 
Commissioner  transferred  to  the  new  bank  the 
assets  of  the  insolvent  bank.  Beld,  that  the 
transaction  did  not  constitute  a  reorganisatioa 
of  the  insolvent  bank  under  section  306,  Re- 
vised Laws  1010.  but  was  an  attempted  sale  of 
the  assets  of  the  insolvent  bank  to  anotiier 
banking  corporation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Reorganization.] 

3.  Banes  and  Banking  «»e3^— Poweb  or 
Statv  Bankinq  CovHiasiONm— TnARSFn 
or  Assets  or  Stats  Bank-— Oum  or  ComtK. 

The  State  Bank  GnDmisrioner  baa  no  pow- 
er to  sell  and  transfer  the  asseta  of  a  state 
bank  taken  over  bj  Um  except  upon  an  order 
of  the  district  court  or  a  judge  thereof. 
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4.  Barks  and  Baiociso  ^»63)6— Tuif»BB 
OF  Assets— Tm.1  of  PmtonAan— Right  of 

Action. 

An  attempt  by  the  State  Bank  Commismon- 
er  to  sell  aod  transfer  the  asaets  of  an  insol- 
vent bank,  taken  charge  of  by  him,  without  an 
order  of  the  district  court  or  a  Judge  thereof 
■athorizins  rach  sale,  transfers  no  title  to  the 
asseta  so  attempted  to  be  sold  and  tranaferrH 
to  the  purchaser,  and  inch  purehaser  cannot 
maintain  an  action  upon  a  choie  in  action  so 
attempted  to  be  transferred. 

Commissioners'  Opinion,  Division  No.  1. 
Error  tnm  Superior  Court,  Tulsa  Gonntr ; 
M.  A.  Breck«iridge,  Judge. 

Action  by  Sand  Springs  State  Bank  against 
National  Surety  Uompany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

N.  B.  Uhxey  and  Kellj  Brown^  botb 
Muskogee,  for  plaintiff  In  error. 

Pee  ft  Lundy,  of  Tulsa,  ISor  d^endant  in 
error. 

RUMMONS,  O.  This  is  an  action  by  the 
defendant  In  error  against  the  plaintiff  In 
error  to  recover  upon  a  fidelity  bond  executed 
by  the  plalntlfT  In  error  to  the  Bank  of  Sand 
Springs  guarantying  the  fidelity  of  Thomas 
W.  Splllman,  cashier  of  said  Bank  of  Sand 
Springs.  The  lurtles  will  be  designated  here- 
in as  they  appeared  In  the  court  below. 

We  need  only  consider  one  asslgmnent  of 
error  presented  by  the  defendant.  Error  la 
assigned  In  the  overruling  by  the  court  of 
defendant's  demurrer  to  the  evidence  on  the 
ground  that  plaintiff  failed  to  show  a  right 
to  maintain  this  action.  The  Bank  of  Sand 
Springs,  to  which  the  bond  sued  upon  was 
made,  became  Insolvent  In  October,  1913,  and 
the  Bank  Commissioner  closed  Its  doors  and 
took  charge  of  Its  assets.  Thereupon  the 
plaintiff.  Sand  Springs  State  Bank,  was  or- 
ganized. Its  capital  stock  paid  In  by  Its  stock- 
bolders.  some  of  whom  were  sftockholders  In 
tihe  defunct  Bank  of  Sand  Springs,  and  the 
Bank  Commissioner,  upon  the  agreement  of 
the  plaintiff  to  assume  the  UaUUtles  of  the 
Bank  of  Sand  Springs,  turned  over  to  plaln- 
tUT  the  assets  of  the  Bank  of  Sand  Springs, 
and  delivered  to  plaintiff  the  bond  here  In 
controversy. 

Tlie  testimony  of  the  Deputy  Bank  Commls- 
rioner,  who  took  charge  of  the  Bank  of  Sand 
Springs,  as  to  the  transfer  is,  In  snbstuice^ 
as  foUows: 

"I  remained  in  charge  of  the  bank  as  bank 
examiner,  and  the  assets  of  the  bank  remained 
under  my  jarisdiction  for  three  or  four  days, 
possibly  a  week.  I  tamed  over  the  assets 
October  13th  to  the  reorganizers  of  the  new 
bank.  A  new  bank  was  reorganized  there,  giv- 
ing them  the  entire  assets  of  the  Bank  of  Sand 
Springs,  and  they  were  to  assume  the  liaUlities 


of  the  same,  and  were  to  pay  vp  new  ca^tal 
stock  of  110,000.  Charles  Page,  one  of  the 
stockholders  of  the  old  bank,  put  up  this  mon- 
ey. The  assets  of  this  bank  were  turned  over 
to  the  Sand  Springs  State  Bank  by  aatborlty 
of  the  State  Bank  Commissioner,  and  I  was  at 
that  time  acting  as  Dsputy  Bank  Commission- 
er.  The  bond  on  which  suit  is  brought  was  aft- 
erwards turned  over  to  them,  and  the  banking 
commission  took  a  receipt  from  the  Sand 
Springs  State  Bank,  signed  by  Charles  Page  as 
president,  for  the  bond  in  ttuestion.  I  did  not 
make  a  written  asdgnment  or  transfer  of  the 
assets." 

Cross-eiamlna  tlon : 

"I  reported  to  the  Bank  Commissioner  that 
Mr.  Page  bad  deported  $10,000  to  the  credit 
of  the  Sand  Springs  State  Bank.  The  deposi- 
tors would  have  gotten  their  money  from  the 
guaranty  fond  if  Mr.  Page  had  not  agreed  to 
take  over  the  assets  of  the  bank  and  assume 
its  UabilltleB." 

"At  the  time  Mr.  IVige  deposited  this  $10,000 
he  had  not  received  his  charter,  and,  as  it  was 
one  of  the  requirements  of  law  that  the  capital 
stock  must  be  paid  in  before  the  charter  is 
granted,  I  notified  the  Bank  Commissioner  by 
phone  that  the  money  had  been  paid  in,  and 
they  gave  him  authority  by  wire  to  open,  pend- 
ing issuance  and  arrival  of  the  charter." 

"I  turned  over  to  them  all  the  assets  of 
the  old  bank,  the  charged  off  notes,  and  all  as- 
sets of  every  descriptloa.** 

Tfie  testimony  of  Charles  Page,  a  stoA- 
holder  in  the  new  banking  Institution,  as  to 
the  transfer  was.  In  substance,  as  follows: 

"I  was  a  stockholder,  but  not  an  officer,  in 
the  Bank  of  Sand  Springs,  and  think  I  owned 
about  $2,900  worth  of  stock.  'I  put  up  $10,000 
in  order  to  reorganize  it.  The  old  bank  was 
closed  by  the  bank  examiner." 

"There  was  only  one  thing  for  me  to  do,  as 
I  remember,  that  was  to  reorganise  it,  take 
out  a  new  charter,  and  be  would  turn  over  all 
these  assets  to  me,  together  with  the  liabilities. 
I  was  to  assume  the  liaUilities.  open  the  doors, 
and  go  at  it  again,  which  I  did.  I  deposited 
$10,000,  and  got  the  charter,  I  think,  the  next 
morning.  I  then  met  Mr.  Tuttle.  who  went 
over  the  assets  and  turned  them  over  to  me. 
He  afterwards  turned  the  bond  over  to  me. 
and  1  executed  a  receipt  for  it.  The  new  bank 
opened  for  buainesB  with  the  same  fixtures  and 
in  the  same  building  that  was  formerly  occupied 
by  the  Bank  of  Sand  Springs." 

The  plaintiff  offered  In  evidence  a  petition 
for  an  order  to  convey  real  estate  filed 
the  district  court  of  Tulsa  county  by  J.  D. 
Lankford,  State  Bank  Commissioner,  and  an 
order  of  the  district  court  made  upon  said  pe- 
tition authorizing  and  directing  said  Bank 
Commissioner  to  make  a  deed  to  said  real 
estate.  Pursuant  to  said  order  the  Bank 
Commissioner  executed  a  deed  conveying  to 
the  plaintiff  a  lot  In  Sand  Springs,  OkL 

Section  301.  Revised  Laws  1910,  la  as  fol- 
lows; 
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"The  Bank  CommlBgloner  Aall  tak«  posses- 
■ton  of  the  books,  records,  and  assets  of  every 
description  of  audi  bank  or  trust  company,  col- 
lect debts,  dnes,  and  claims  belonging:  to  It, 
and  npon  otder  of  the  district  court,  or  jadge 
thereof,  may  sell  or  compound  all  bad  or  doobt- 
fnl  deMi,  and  on  Uke  order  may  aell  all  the 
real  or  paraonal  proper^  of  anch  bank  or  troat 
company  upon  aadt  termi  u  the  court  or  judge 
thereof  may  direct,  and  may,  If  necessary,  pay 
the  debts  of  such  bank  or  trust  company,  and 
enforce  the  liabilities  of  the  stockholders,  offi- 
cers and  directors:  ProTided,  however,  that 
bad  or  doubtful  debts  as  used  in  this  section 
shall  not  include  the  llaUUtr  of  BtocUuddara, 
officers  or  directora." 

It  la  contended  on  beAialf  of  the  defendant 
that  the  assets  of  the  Bank  of  Sand  Springs, 
Including  the  twnd  here  in  coDtroversy,  were 
never  legally  transferred  to  the  plaintiff; 
that  the  plalntUF  never  became  the  owner  of 
the  bond  sued  on;  that  the  Bank  of  Sand 
Springs  was  still  the  obligee  of  said  bond, 
and  that  the  plalnfUC  could  not  maintain  ac- 
tion thereon. 

[1]  Public  officers  have  only  eatii  authori- 
ty as  is  conferred  upon  them  law,  and 
such  authority  must  be  exercised  In  the  man- 
ner prescribed  by  law.   36  Cyc.  865. 

[2,  8]  Section  304.  Revised  Laws  1910,  su- 
pra, authorized  the  Bank  Commissioner  to 
take  possession  of  the  books,  records,  and 
assets  of  every  description  of  an  insolvent 
bank,  to  collect  debts,  dues,  and  claims 
longing  to  it  This  authority  is  conferred 
upon  the  bank  commissioner,  and  may  be 
exercised  by  him  in  his  sound  discretion, 
without  supervision.  But,  when  it  comes  to 
the  disposition  of  the  assets  of  an  insolvent 
banking  corporation,  the  authority  of  the 
Bank  Commissioner  is  limited  by  this  section 
of  the  statute.  It  is  provided  that,  upon 
order  of  the  district  court  or  judge  thereof, 
he  may  sell  or  compound  all  bad  or  doubt- 
ful debts,  except  the  liabilities  of  the  stock- 
holders, othcers,  or  directors,  and  upon  like 
order  he  may  sell  all  the  real  or  personal 
property  of  such  bank  or  trust  MHnpany  upon 
such  terms  as  the  court  or  judge  thereof 
may  direct.  In  the  instant  case  the  only  as- 
sets of  the  Bank  of  Sand  Springs  transfer- 
red to  the  plaintiff  in  accordance  with  the 
authority  conferred  upon  the  Bank  Commis- 
sioner by  the  statute  was  the  lot  In  Sand 
Springs. 

It  is  contended  by  counsel  fbr  plaintiff  that 
the  order  of  the  district  court  of  d?ulsa  coun- 
ty, hereinbefore  referred  to.  was  an  approval 
and  ratification  of  the  act  of  the  Bank  Com- 
missioner selling  the  assets  of  the  Bank  of 
Sand  Springs  to  the  plaintiff,  and  that,  while 
the  proceedings  may  be  irregular,  they  are 
not  open  to  collateral  attack,  such  as  Is  made 
upon  them  by  the  defendant  We  are  unable 
to  take  this  view  of  the  proceedings  taken  by 
the  Bank  Commlsrioner  in  the  district  court 
of  TulM  county.  Xbe  petitton  fllefl  by  the 


Bank  Commissioner  recites  the  organisation 

of  the  plaintiff,  Its  bdng  licensed  to  carry  on 
a  banking  bnalneBS,  and  the  nie,  conveyance, 
and  dellverx  to  the  plalntUT  of  all  the  prop- 
erty of  the  defunct  Bank  of  Band  Sifflngs  In 
consideration  that  the  plaintiff  would  assume 
and  pay  In  full  all  debts  of  the  Bank  of  Sand 
Springa^  and  hold  the  State  o£  Oklahoma  and 
the  guaran^  fund  at  the  state  free  from  any 
liens  or  obligations  of  whatsoever  character. 
The  petition  ttien  recites  that  the  plalnticr 
has  complied  with  and  fulfilled  Its  obligation, 
and  is  entitled  to  have  coov^ed  to  it  tiie  ti- 
tle in  fee  simple  to  the  property  therein  de- 
scribed, together  with  the  appurtenances 
thereto  belmgiiig.  The  only  propoly  de- 
scribed In  the  petlthm  is  the  lot  In  Sand 
S^ing%  bting  the  banking  bonw  of  the  iAbIu- 
tlif,  and  Qie  petition  avers  that  no  deed  has 
ever  been  executed  hy  the  Bank  Conunis- 
simm  thereof.  The  peOttoB  closes  wlOi  a 
prayer  that  the  court  make  an  order  author- 
izing the  Bank  Gonmlssioner  tot  and  on  be- 
half ct  tba  state  ot  CMcIaboma*  to  execute  a 
deed  to  the  plaintiff  conveying  to  the  plain- 
tiff the  said  lot  above  deecrlbed,  together 
with  the  aitpurtenancn  thereon  to  belonging. 
The  order  of  tbe  oourt  made  upon  the  peti- 
tion, aftw  redting  tlie  facts  set  out  In  the 
petitiini,  and  describing  tbe  lot  sought  to  be 
conveyed  by  the  Bank  Commissioner,  orders 
that  said  Bank  Commissioner  be  auttwrlsed 
to  make,  execute  and  deUver,  tor  and  on  l>e- 
balf  of  the  state  of  Oklahoma,  a  good  and 
sufficient  deed  to  the  plaintiff,  cmveyiag  all 
of  said  property  as  above  described.  The 
deed  made  pursuant  to  aald  order  the 
Bank  Commissioner  conveys  to  the  plain  tiff 
only  the  lot  described  in  Sand  Springs.  It 
seems  clear,  therefore,  that  the  only  property 
which  the  Bank  Commissioner  sought  au- 
thority to  s^l  and  convey,  whldi  the  court 
ordered  and  directed  liim  to  sell  and  convey, 
and  which  was  noiA  and  conveyed  pursuant 
to  the  authority  granted  In  section  304.  R.  L*. 
1910,  supra,  was  the  lot  In  Sand  Springs, 

Since  the  bond  sued  uptm,  being  a  part 
of  the  assets  of  the  Bank  of  Sand  Sprlnga. 
was  never  sold  and  transferred  to  tbe  plain- 
tiff by  an  order  of  the  district  court  or  a 
judge  fliereof,  the  objectloi  made  by  the  deh 
Cendant  to  the  right  of  the  plalntifl  to  main- 
tain this  action  is  not  a  collateral  attack 
upon  an  order  or  Judgment  of  tfie  district 
court,  then  being  no  order  or  judgment  to 
attadc 

It  Is  contended  by  counsel  tor  defendant 
that  tbe  transfer  of  the  assets  of  the  Bank  of 
Sand  Springs  to  the  plaintiff  was  made  un- 
der authority  of  section  308,  B.  H  1910. 
whldi  provldeB  aa  follows: 

"After  the  Bank  Commissioner  shall  har* 
taken  possenlon  of  any  bank  or  trust  OMBpany 

which  is  subject  to  the  provisions  ot  this  ebs^ 
ter,  the  stockholders  thereof  may  repair  tea 
credit^  restore  or  snbatltoto  its  reaerresi  and 
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otherwise  piece  it  in  ccm^tten  so  that  It  le 
qualified  to  do  m  generel  baaUDB  bminew  u 
before  it  was  taken  powiMion  of  hy  the  Bank 
GommiMdoiter;  bst  toeh  bank  ebaU  not  be  per- 
mitted to  reopen  its  buamess  tmtU  the  Bank 
Commiasfoner,  after  a  careful  InTestigation  of 
its  affairs,  ia  of  the  opinion  that  its  etock- 
holdera  have  complied  with  the  laws,  that  the 
bank's  credit  and  funds  are  In  all  respects  re- 
paired, and  aU  advances,  if  ai^,  loade  from  tke 
depositors'  goaranty  fond  repaid,  its  re* 
serve  restored  or  sofllelently  snbstitated,  and 
diat  it  should  be  permitted  again  to  reopen  for 
business;  whereupon  said  Bank  Conunlasloner 
ia  authorized  to  Isane  written  permission  for  re- 
opening of  said  bank  io  the  aame  manner  as 
permission  to  do  basiness  %s  granted  after  the 
incOTporation  thereof,  and  thereupon  said  bank 
may  be  reopened  to  do  a  general  baaUng  boal* 
nesa." 

We  at«  unable  to  take  this  view  of  the 
transaction.  Section  806,  supra,  authorizes 
the  Bank  Commissioner  to  pomit  an  insol- 
vent bank  to  be  reopened  vbai  the  stock- 
holders of  sndi  bank  bave  repaired  its  loss- 
es, and  wbea  fte  impaired  credit  of  tbe  bank 
has  been  so  restored  as  to  place  It  In  condi- 
tion so  that  It  is  qnaUfled  to  do  a  general 
banking  business  as  bef<Ke  It, was  taken  pos> 
session  of  by  the  Bank  Commissioner.  In 
the  instant  case  the  Bank  of  Sand  Springs, 
so  far  as  the  record  discloses,  never  reopen- 
ed its  doors.  Instead,  a  new  banking  cor- 
poration was  authorized,  a  new  charter  and 
new  license  to  do  bnsloess  was  issued  to  a 
new  corporatkm,  which  was  and  Is  entirely 
distinct  from  the  Bank  of  Sand  Springs. 

In  Capitol  State  Bank  of  Oklahoma  CSty  v. 
Western  Oas.  &  Guar.  Ins.  Co.,  47  Oa.  549, 
149  Pae.  149,  Mr.  Chief  Jnstlce  Kane,  who 
delivered  the  ojdnion  of  the  court,  says: 

"The  new  lastitnticm,  the  Capitol  State  Bank, 
waa  organised  legally,  we  assnme,  by  Bonner, 
Dennis,  and  assodstes,  paying  up  a  new  capital 
stock  of  flO,000  in  tbe  new  baidE,  whereupon 
the  Bank  Comniisstoner,  ptvanant  to  the  agree- 
ment heretofore  mentioned,  Issned  a  certificate 
permitting  It  to  do  a  banking  business  onder  the 
laws  of  the  state.  From  the  facts  before  as 
we  can  come  to  no  other  conclusion  than  that 
the  new  bank  waa  an  entirely  different  instlta- 
tion  from  the  old,  and  that  the  change  that 
took  place  pursuant  to  the  agreement  with  the 
Bank  Commissioner  entirely  changed  the  legal 
cnti^  of  the  new  corporatitm.  The  <dd  cor- 
poration; as  we  have  seen,  waa  InsolTsat  be- 
yond recovery.  All  its  assets  had  been  sold  by 
the  state,  who  had  a  preferred  lien  on  them, 
for  a  sum  barely  auflkient  to  pay  the  daas  of 
creditors,  to  wit,  the  general  depositors,  for 
whose  benefit  tbe  Uen  was  created." 

Tike  transftctton  tn  tbe  case  Just  dted  was 
on  all  fours  with  the  Instant  case,  and.  as 
saM  to  tluit  cae^  we  can  come  to  no  other 
oondosion  than  that  the  plalntut  Is  an  entire- 
ly dUFerept  lostltntton  from  the  Bank  of 
Sand  Springs  and  an  entirely  dUferent  legal 
entity. 

Ibe  transaction  la  Cba  Instant  case  was  an 
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attempt  by  tiie  Bank  ComralMkater  to  s^ 
withont  aathorU7  of  the  district  court  or  a 
Judge  thereof,  the  assets  o€  tiie  Bank  of  Sand 
Springs  to  Buotbo*  eorpocmtion,  and  tb»  fact 
tkat  the  oorporatten  to  whom,  the  «ssets 
were  attnapted  to  be  transferred  did  bosl- 
aess  in  the  banking  hoase  of  the  Bank  of 
Sand  Spring*  did  aot  ccnstttnto  a  reorgani- 
aatlcKi,  ondte  'tha  pnnlaloaa  «t  sectUui  806| 
supra. 

Counsel  for  plalntlfl  dte  Oapltol  State 
Bank  v.  Western  Casualty  &  Guaranty  Co.. 
snpira,  as  authority  for  the  i^wposltlon  that 
tbB  Bask  CoBunissliHter  may  sell  the  assets 
a  dcAmct  bonk  without  an  ord«'  of  the 
ieooit.  We  think  connsd  has  overlooked  the 
langaage  used  by  the  omrt  tn  touching  apm 
the  vaUdity  ot  the  sale  of  the  assets  ia  that 
bank.  The  o/pUaloa  says: 

**Ab,  in  order  to  sustain  ptafntilTs  theory,  tbe 
plaintiff  most  omeede  that  the  action  of  the 
Bank  Oommissioner  In  winding  up  the  affsirs 
of  the  Insolvent  bank  and  dispeeing  of  its  as- 
sets for  tits  purpose  oi  reimbarsing  the  depos* 
itors'  guaranty  fund  was  valid,  and  that  the 
i^reement  between  tbe  State  Bank  Commis- 
sioner and  Bonner,  Dennis,  and  associates  and 
the  organisation  of  the  new  bank  under  this 
agreement  were  regular  and  In  accordance  nWk 
law,  the  coDTt  will  so  assame.  Viewiog  the 
case  ttom  this  rtandpofnt,  we  ftid  the  entire  ai^ 
seta  of  the  bop^es^  insolvurt  State  Bank  of 
Capitol  HiU  legally  transferred  to  Bonner,  Den- 
nis, end  associates  by  the  State  Bank  Comnds- 
sioner  for  a  certain  stipulated  consideration  in 
pursuance  of  a  TaUd  contraet," 

It  Is  apparent  from  tbe  language  used  that 
the  court  did  not  undertake  to  pass  upon  the 
validity  of  the  sale  oi  tbe  assets  of  tbe  bank 
In  that  case.  It  will  be  remembered  that  the 
quesjtlon  there  arose  upcm  the  sustaining 
by  the  trial  court  of  a  demurrer  to  the  an- 
swer of  the  defendant  As  said  by  die  court, 
the  plalntlir.  In  order  to  maintain  Its  action 
against  tbe  defendant  as  a  successor  to  tihe 
llabOitles  of  tile  defnnct  bank,  must  aaaert 
that  tbe  transfer  of  tbe  assets  of  the  defnnct 
bank  to  another  bank  was  legal  and  valid, 
and  the  court,  for  the  purposes  of  that  case, 
took  that  view  of  the  transaction,-  but  held 
that  the  trial  court  committed  error  in  sus- 
taining the  demnrrer  to. tbe  answer  upon  tbe 
assumption  indulged  in. 

Counsel  fOr  platntitf  rely  upon  the  case  of 
Marshall  v.  State  ex  rel.  Lankford,  158  Pac. 
1166.  That  was  an  action  to  recover  upon  a 
note  and  mortgage  given  to  cover  assessments 
made  to  restore  the  impaired  capital  of  a 
state  bank  whidt  was  [>ermltted  to  reopen 
under  tbe  provisions  of  section  S06.  Tbo 
note  and  mortgage  were  executed  and  made 
payable  to  tbe  Bank  Commissioner.  1%e 
bank,  after  being  permitted  to  reopen,  finally 
failed.  Tbe  only  question  determined  by  the 
court  In  that  case  Is  that  the  Bank  Commis- 
sioner did  not  exceed  his  authority  In  taUng 
tlw  note  and  mortgage  to  secure  the  pay- 
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meat  <tf  the  wm&uaamtB  madetqyoD  tbe  stock- 
Iiolden  in  order  to  repair  die  losses  of  the 
bank.  It  was  tuHA  that  tlM  note  and  mort- 
gage liocams  tbft  assets  itf  tbe  bank,  and  upon 
Its  final  ikllim  passed  Into  Uie  bands  oi  tbe 
Bank  Ohmmlsslonsr,  and  tbat  be  was  antbor* 
Ised  to  w»<i<"tit*«*  an  action  fliereon.  It  is 
qipaKnt  tbat  ttio  foregirfng  case  has  no  ap> 
plicatUm  to  tlw  Mttitb  ot  facts  ezlsttng  In  ttie 
instant  case, 

Oounsel  tm  plaintur  also  dte  lint  State 
Bank  Lee,  166  Fae.  185,  U  B.  A.  1918B, 
600.  The  qnestUm  determtned  in  that  case 
was  wbetber  or  not  tbe  First  State  Bank 
was  a  reorganisation  of  the  ftarmer  First 
State  Baiil^  wUA  had  beoi  takoi  cbarge  of 
by  the  Bank  Commissioner,  or  whether  it 
was  a  new  corporation,  as  was  the  case  of 
Ga^tol  State  Bank  t.  Westwa  Cftsnaltr  * 
Guaranty  Ca,  supra,  nie  court  hdd  that 
tbe  transaction  crastltnted  a  reorganiKatloD» 
and  tbat  the  First  State  Bank  was  the  same 
legal  ottity  as  the  First  State  Bank  taken 
charge  of  by  the  Bank  Oommlssloner.  The 
^case  it  fhereCore  not  In  pcdnt  for  the  conten- 
tion here  made.  It  can,  however,  give  lit- 
tle comfbrt  to  tbe  plaiatifl.  Mr.  Commission- 
er Stewart,  who  wrote  the  oidnlon  of  the 
court,  discnsses  the  authority  of  the  Bank 
CommlsBtomer  and  repeatedly  refers  to  the 
^ovistons  of  section  804,  supra,  that  the 
Bank  Cfuumlsslotter  may,  undo-  wder  of  the 
conr^  6iEpom  of  the  assets  of  the  defonct 
bank.  It  Is  dear  that  the  writer  of  that 
oidnlon  took  the  Tiew  that  tbe  provisions  of 
section  804,  B.  L.  1910,  supra,  gave  tbe  dis- 
trict court  Bupervislon  over  the  power  of  the 
Bank  Gommlssioner  to  dispose  of  the  assets 
of  banks  taken  over  by  him,  and  tbat  such 
assets  could  only  be  sold  and  transferred  by 
a?  order  at  tbe  district  court  or  a  Judge 
thereof. 

In  the  case  of  WilUamsoD-Halsell-Frazier 
Ca  V.  State,  171  Pac.  453,  It  is  held: 

"Where  the  Bank  Commissioner  took  charge 
of  an  insolTent  bank,  and  where,  Id  winding 
up  Us  affairs,  be  sold  certain  of  its  assets,  it 
will  be  presumed,  la  tbe  absence  of  an  affirma- 
tive sbOTring  to  the  contrary,  tbat  lie  obtained 
autiiority  tor  sQcb  sale  from  tbe  ^strict  court 
or  a  judge  thereof," 

This  was  an  action  of  mandamus  to  com- 
pel the  respondent  to  transfer  on  its  books 
certain  shares  of  stock  to  the  relator,  who 
was  In  possession  of  the  certificates  for  the 
Aares.  The  burden  was  upon  tbe  reepondent 
to  show  that  relator  had  no  title.  There  be- 
ing no  affirmative  showing  that  the  Bank 
Commissioner  was  not  authorized  to  make 
sale  of  the  stock  to  relator,  the  court  indulg- 
ed the  presumption  that  the  acts  of  a  puUlc 
otDcer  are  r^ular. 

The  QuesUoD  here  presented  has  never  been 
squarely  passed  upon  by  this  court  so  far  as 
we  have  been  able  to  discover,  nor  have  we 


been  cited  to  any  direct  authority  upon  the 
KiropoBltton ;  but  it  is  apparent  from  tbe 
language  used  by  tbls  conrt  in  tbe  vazioiu 
cases,  and  fn»n  the  facts  of  the  varloiis  cases 
in  whldi  the  power  of  the  Bank  Commission- 
er  has  been  con^dered.  that  his  authority  is 
limited  by  ti»  statutes,  and  that  be  has 
wdy  such  authority  as  Is  craiEerred  upon 
him  law,  and  tbAt  such  authority  canuot 
be  varied  or  enlarged  by  osacok  Biarshall 
V.  State  ex  rsL  Lankford,  snimu 

[4]  We  are  convtaiced  tbat  the  only  an* 
tborlty  vested  In  the  Bank  Oommlsslaier 
wIOi  referem!e  to  Sie  assets  of  state  banks 
taken  over  by  him  la  to  collect  the  debts  and 
daims  due  the  bank,  and,  If  it  becomes  neces- 
sary to  omvert  the  assets  and  property,  ei- 
ther real  or  personal,  of  sodi  bank  Into 
jnoney,  that  before  the  Bank  Commissioner 
can  legally  sdl  the  same  and  pass  tlfle  fbere- 
to  to  the  purchaser  an  order  of  tbe  district 
court  or  of  a  judge  thereof  directing  and 
anttaoHzlng  such  sale  must  be  made.  In  the 
instant  case,  no  such  order  having  bem 
made,  the  title  to  fhe  cause  of  action  arising 
upon  the  bond  sued  on  never  passed  to  flie 
plaintiff,  and  the  plalntUf  acquired  no  rl^t 
of  action  against  the  defendant  upon  sodk 
bond. 

The  demurrer  to  the  evidence  should  have 
been  sustained.  The  judgment  of  the  trial 
court  should  be  reversed. 

PBB  cmilAM.   Adopted  in  whole. 


BAUMAN  T.  7BACH  et  ox.    (NOl  9482J 

(Soiffeme  Comi  of  OUahona.  Dee.  10;  1018w 
Bthearlng  Denied  Jan.  21,  1019.) 

(BvOabut  hp  t\e  0»mrt.) 

Deeds  «=>a06(6)~S!viDEHCE. 

The  evidence  in  this  case  examined,  and 
Aeld,  that  the  facts  as  pleaded  and  proved  bj 
tbe  defendants  in  error  are  not  sufficient  to 
deny  to  the  plaiatUf  in  error  the  right  to  sd>- 
jeet  the  same  to  the  enforcement  of  his  lien. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Beckham  Coun- 
ty; B.  O.  ISeOomu,  Judges 

Action  by  J(dm  Bauman  against  Cart  C 
Veach  and  wife.  Judgment  for  detoidants, 
and  plalntifr  brings  wor.  Bevemsd  aad 
remanded  far  new  trial. 

D.  W.  Tracvt  ^  Sayrob  tor  plalnllff  In 

error. 

T.  Reginald  Wise,  of  Sa/re,  tot  defioA- 
ants  in  error. 

HOOKEB,  a  Carl  Yeacfa  and  his  wU^ 
Ellen  Teadi,  executed  a  note  as  part  payment 
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of  tiie  pnrchue  price  trf  a  tnct  of  land,  and 
secnred  tbe  same  try  a  secwd  mortgago  iq>on 
a  pfeoe  of  real  estate  and  also  a  chattel  inoit- 
Kag«  on  some  personal  property  belonging 
tn  blm  and  hla  wife.  Tbe  note  in  qaestlon 
was  before  maturity  assigned  to  tbe  plain- 
tiff In  error.  Tbereafter  the  holder  of  the 
first  mortgage  upon  said  real  estate  Institut- 
ed a  suit  to  foreclose  tbe  same,  and  made 
Veach  and  his  wife,  the  record  holder  of  the 
land,  a  party  defendant,  and  also  tbe  plain- 
tiff In  error,  as  the  bolder  of  tbe  second  mort- 
gage. 

The  plaintiff  In  error  filed  an  answer  and 
croBS-petltion  In  said  cause,  and  procured  a 
judgment  upon  bis  note  and  a  foreclosure  of 
bis  Hen  upon  the  real  estate,  but  no  disposi- 
tion was  made  as  to  the  foreclosure  of  the 
chattel  mortgage,  nor  sought  In  said  action. 
The  land  was  sold  under  the  foreclosure 
proceedings,  and  purchased  by  the  bolder  of 
the  first  mortgage  for  leas  than  the  amount 
of  the  deM  due  on  the  first  mortgage. 

Tbe  foreclosure  decree  was  rendered  on 
September  21,  1914,  and  on  the  day  before 
Veach  and  hla  wife  on  their  own  volition 
executed  a  deed  to  this  land  to  the  plaintiff 
tn  error,  caused  the  same  to  be  placed  on 
record,  and,  when  recorded,  mailed  the  same 
to  the  plaintiff  In  error.  This  was  done  with- 
out the  knowledge  or  consent  of  the  plaintiff 
in  error,  and  thereafter  the  plaintiff  In  errOT 
instituted  this  salt  for  tJia  purpose  of  fore- 
dosing  his  chattd  mortgage  lien,  and  at  the 
same  time  iffocared  m  wilt  of  replerln  tor  the 
personal  property  embraced  in  said  mortgage. 

Veach  and  his  wife  pleaded,  as  a  defense 
to  this  action,  that  plaintiff  In  error  bad  al- 
ready procured  one  Judgment  uptxi  said  note 
fbat  is  rea  adjudicata,  and  also  IntwsKtsed 
die  detenae  HuA  tbe  debt  and  lien  evidenced 
by  tbe  note  and  chattel  mortgage  in  qnee- 
tion  here  had  been  discharged  the  execu- 
tion and  ddlTery  of  a  deed  to  tbB  real  estate 
by  ISiem  to  tbe  plaintiff  tn  error,  whldi  deed 
thej  dalm  was  acc^;ited  In  full  discharge  of 
the  ddDt  and  lien  doe  by  them  to  the  plaintiff 
in  error. 

Tb»  sole  qnestioo  submitted  to  tbe  Jury  in 
this  case  was  whether  the  plaintiff  in  error 
had  accepted  said  deed  in  full  satisfaction 
and  disdiarga  of  the  oUlgatlon  sued  npon 
here.  And  erery  defense  was  elltPlnatWI 
by  tbe  InstmctliMis  of  tbe  court 

Plaintiff  In  error  has  assigned  several  rea- 
sons 1^  this  case  siUHiId  be  reversed ;  but, 
tn  view  ot  tbe  fact  that,  as  stated,  oniy  one 
Issue  waji  submitted  to  the  Jury,  we  dean  it 
necessary  to  consider  <mly  that  ouestion  In 
the  determination  of  this  cansa 


As  stated,  the  <«ly  evidence  here  as  to  the 
execution  and  delivery  of  tbia  deed  by  Veach 
and  bis  wife  to  the  plaintiff  In  oror  is  that 
Veach  and  his  wife  executed  this  deed,  placed 
the  same  on  record,  and  then  mailed  the  same 
to  the  plaintiff  in  error,  all  of  which  was 
done  without  his  knowledge  or  consent,  and 
tn  a  few  days  thereafter  they  aSked  him  It 
he  would  reconv^  said  land  to  aaotba-  party 
to  whom  they  thought  they  might  sell  it, 
which  he  decUoed  to  do,  and  thereafter  the 
land  was  sold  under  the  foreclosure  proceed- 
ivgs  aud  purchased  tv  the  plaintiff  In  said 
action  for  less  than  the  amount  due  upon 
the  first  mortgage. 

it  Is  contended  now  by  the  plaintiff  In 
error  tha£  this  evidence  Is  Inaufflcient  to 
constitute  a  defoise  to  this  action,  and  that 
the  trial  court  should  have  Instructed  the 
Jury  to  return  a  verdict  for  the  plalntUF  In 
error  on  account  of  the  Insufficiency  of  said 
evldmce,  while  the  defendants  In  error  con- 
tend that  the  mere  fiict  that  the  plaintiff  in 
error  refused  to  reconvey  this  property  at 
their  Instance  was  of  Itself  an  acc^tance  of 
the  deed,  and  operated  as  a  discharge  of  the 
obUgaticu  due  by  them  to  him.  There  Is  not 
any  contention  here  that  there  was  any  agree- 
ment, any  understanding,  or  any  contract 
made  between  Ibese  parties  at  any  time  as  to 
what  the  consideration  f6r  this  pn^ierty 
would  be,  nor  was  there  any  agreement,  or 
understanding,  or  omtract  wber^  the 
plaintiff  In  error  obligated  himself  to  release 
tbls  U»  and  discharge  the  persuial  prop- 
erty by  rouon  ot  the  omT^ance  ot  this 
real  estate  to  him. 

The  record  conclusiTely  eatabHshes  this 
real  estoto  was  sold  under  a  foreclosure  pro- 
ceeding a  short  time  after  this  deed  was 
executed  to  the  plaintiff  In  error,  and  was 
purchased  by  the  holder  of  the  first  mortgage 
for  less  than  the  flVst  mortgage  ind^ted- 
neas,  and  no  benefit  ^iiateT»  accrued  to  the 
plaintiff  In  error  by  ^rtue  of  the  execution 
and  deHrery  of  said  deed  to  him. 

We  &il  to  understand  liow  the  Intention  of 
tiie  grantors  In  said  deed,  wbldi  was  never 
expressed  or  onumnnlcated  to  tiie  plaintiff 
in  error,  can  oonsUtnte  a  contract  or  agree- 
ment; or  operate  as  a  disdiarge  <tf  the  lien 
<»i  penKHoal  prt^erty,  and  we  are  therefore 
of  Ibe  opinion  that  tMs  evidence  was  insnfil- 
dxat  to  oonstltato  any  deCoise  m  to  author- 
ise the  sobinlsslm  of  tbte  issue  to  the  Jury. 

Therefore  Hie  Judgment  of  the  lower  court 
is  termed,  and  tbls  came  remanded  for  a 
new  trial. 

PmOCBIAU.  Adopted  In  whoteb 
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PIONEER  TBI^PHONB  ft  TBLEIOBAPH 
OO.  T.  STATE  et  aL   (So.  7488.) 

(Sapreme  Court  of  Oklahoma.   Fe1>.  12,  19ia 
Behearing  D«ided  Jan.  IS, 

f8yltabu$  hv  tA«  Court.) 

1.  TEI.BQKAFH8    AND    TSLEPEOTUta    ^=>12  — 
JOINDES  07  LlITES. 

Tbe  right  of  one  telephone  company  to  con- 
nect its  lines  with  t^t  of  another  company, 
given  under  eectkm  6,  art  9,  of  tbe  Ooiistlta< 
tiaa,  bnidles  a  mechanical  nnioa  of  the  linea 
•0  as  to  admit  <rf  the  convenient  passage  of 
messages  from  one  to  the  other,  but  does  not  in* 
elude  the  right  to  compel  buiUness  intercourse 
between  tVD  competing  companies  ts  the  detri- 
ment of  either.  The  purpose  is  to  establish  and 
maintain  means  for  a  continuous  transmissicm 
of  messages,  for  the  benefit  and  cMTeniflnoe  of 
the  public. 

2.  TKIJORAPBS    and    TeXEPHONES  4SBB2ft%i 

New,  ToL  17  Ker-No.  Series  —  Joutdeb  or 
Lines  — PowBE  or  Cobfobaxioh  Couhis- 

BiaN. 

The  Corporation  Commlsalon  Is  without  au- 
thority to  arbitrarily  require  two  competing  tel- 
ephone companies  to  establish  a  phy^cal  con- 
nection between  their  exchanges  and  toll  lines, 
under  rules  and  regulatloois  which  are  unfair, 
and  whidi  work  a  discrimination  against  the 
•ubscrttwrs  of  either  company. 

Appeal  from  State  OotvotBtiaa  OcmmSa' 
skm. 

Proceeding  by  A.  B.  Darnell  and  others 
against  the  Pioneer  Telephone  &  Tel^raph 
Company.  From  an  order  of  the  Corporation 
Commission,  the  Telephone  &  Telegraph  Com- 
psny  anneals.  Modified  and  afflrtaed. 

S.  H.  Harria,  Glaads  NowUn.  and  J.  B. 
Spielm&n,  all  ot  Oklaboma  Clt7>  for  idaln- 
tiff  In  enw, 

&  P.  Freelln&  Atty.  Oen.,  Joim  B.  Harri- 
son, Aast.  Attr.  Gen.,  and  Paul  A.  Walker, 
of  Oklahoma  City,  Conns^  for  GorporaUon 
C<nnml88lon,  tor  defendanta  in  error. 

OWEN,  J.  This  is  an  aiH>eal  by  the  Pio- 
neer T^ephone  &  TelegraiA  Company  from 
an  mrder  of  the  Corporation  Commission  re- 
quiring this  company  to  establish  physical 
connection  with  the  Deer  &eek  Mutual  Tde- 
phone  Company  lu  the  town  of  Arapalio. 

The  action  waa  began  by  A.  flL  Damdl  and 
other  citizens  of  the  town  of  Arapatto  flUng 
a  complaint  before  tbe  Qorpwatlan  Oommla- 
sioo,  allying,  in  substanca,  ttiat  botii  tele- 
phone companies  are  pnbUc  transmission  com- 
panies for  hire,  and  each,  nadw  ftaadilae, 
operating  a  public  tel^hone  system  and  ex- 
change In  the  town  of  Arapaho;  that  the 
Pioneer  Company  operatee  a  long-distance 
toll  line  In  and  through  said  town,  serving 
the  public  with  long-cllstance  telephonic  con- 


nection, but  zvfdsea  to  receive  and  transmit 
long-distance  mewagea  over  tbe  Unas  of  the 
Mutual  Company;  tbat  ao  idiyslcal  connecCira 
has  beea  made  of  the  ooauMnles  In  said  town, 
by  reastm  <tt  wbidi  tlie  pobUc,  la  order  to  be 
accommodated  with  local  and  long-distance 
serrlce.  Is  comp^ed  to  rent  the  pbooes  <i< 
both  companies,  the  rates  thereof  being  there- 
by duplicated  and  burdensome^ 

The  relief  prayed  is  that  these  compa- 
nies be  required  to  make  physical  oonnee- 
tlon  with  tiieir  lines  and  exclmnges  In  aaU 
town,  and  the  Pioneer  Company  be  compelled 
to  receive  and  transmit  long-distance  mes- 
sages from  and  orer  the  lines  of  tbe  Mutual 
Company  without  delay  or  discrimination. 

It  ai^pears  from  the  evidence  that  the  Mu- 
tual Company  had  35  subscribers  to  Its  ex- 
change living  In  the  town,  and  18  rural  sub- 
scrlbera  connected  with  the  exchange;  that 
it  owned  clear  lines  to  the  towns  of  Qlnton 
and  Butler ;  that  Its  rates  for  exchange  serv- 
ice were  lower  than  the  rates  of  the  FltHteer 
Company,  and  no  charge  was  made  to  Its 
subscribers  for  long-distance  or  toll-line  serv- 
ice; tbat  Its  exchange  was  established  In 
Arapaho  about  five  years  prior  to  the  filing 
of  ttie  complaint;  that  the  exchange  and  toll 
lines  of  the  Pioneer  Company  were  established 
in  and  through  the  town  prior  to  the  time  the 
Mutual  Company  established  Its  exdiange; 
that  the  Pioneer  Company  had  toll  lines  ex- 
tending throughout  the  state,  and  connected 
with  other  oompanles  reaching  the  i^lnelpal 
cities  in  the  snmrandihg  states. 

The  c<Hxunlssion,  after  hearing  ibB  teatt* 
mony,  satered  tbe  firilowliig  order: 

"It  is  therefore  ordered  tbat  the  Roneer  Tel- 
ephone ft  Telegraph  Company  and  the  Deer 
Creek  Mutual  Telephone  Company  establish 
physical  connection  with  each  other  in  the  town 
of  Arapaho  (or  llie  pvrpose  of  handling  toU 
traSc,  and  the  expense  at  making  aucb  coaneo- 
tk»  diall  be  borne  eausUy  \tj  the  tw*  com- 
panies. The  bans  for  toU-Une  diarges  to  and 
from  the  Deer  Creek  Mabul  Tdephtne  Com- 
pany, either  in  Its  local  exchange  area  or  <« 
mrfll  lines  connected  therewith,  shall  be  the 
same  as  the  rate  to  oubscribm  of  the  Pioneer 
Telephone  ft  Telegraph  Company  in  Arapaho. 
Th^  Deer  Cre^  Mutual  Company  riuJl  receive 
12^  per  cent,  of  all  (rf  the  tt^  ctdleeted  fer.toU 
traffic  which  origlnatas  or  terminates  on  tbe 
Dter  Creek  Matoal  Telephoaa  Company's  line* 
or  rural  lines  owmected  therewith." 

App^ant  oomplajbs  that  tUa  ordtf  la  un- 
reasonable and  onjust,  and  amoants  to  the 
taking  of  proputy  and  property  rights  of  tbe 
Pkmeer  Ccwapany  without  compensation. 
ConnsBl  for  appeliant  oonatme  this  order  to 
require  a  connection  between  the  two  ex- 
changes, 80  that  any  message  coming  Into  the 
exchange  of  tbe  Mutual  Company,  over  a 
local  or  long-distance  wire,  may  be  switched 
onto  the  Unee  of  the  Pioneer  Company  and 
transmitted  to  Its  destinatloD.  In  proof  that 
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the  conmlRskm  .m  cenfltruccl  it,  we  ar«  re- 
ferred to  the  Iftngnage  of  Commlsaloaw  Wat- 
son, wko  presided  at  the  bearing.  In  re- 
sponse to  an  Inquiry  made  by  counsel  for  ap- 
pellant as  to  whether  the  complainants  de- 
manded both  long-distance  connection  and  an 
interchange  of  local  aexvico,  tbe  commlsdcffi- 
er  said: 

"If  we  give  <me,  we  will  give  both.  I  want 
to  say,  gentlemeii,  that  the  eommlMion  emi- 
cedes  the  fact  no  town  in  this  state  has  any 
business  with  two  exchanges  auTway,  and  we 
hare  been  doing  what  we  eoold  to  euuoUdato 
theee  exchanges  where  we-  found  two  exchangeB 
in  any  town.  *  *  •  We  are  going  to  do  ev- 
erything we  can  to  cfmsoHdate  the  exchanges 
in  this  county,  wltliont  involving  loss  on  ei- 
ther, if  it  can  be  avoided.  But  at  any  rate  we 
are  not  going  to  stop  until  we  get  the  cons(^i- 
dation  of  the  exchanges  in  these  towns  where 
they  have  two,  where  one  can  do  all  the  busi- 
ness, and,  if  we  have  to  go  to  the  Legislature  to 
get  more  authority  in  January,  we  are  gt^g 
to  do  it.  We  are  determined  there  shall  not 
exist  two  exdianges  in  any  town  in  this  statsw^ 
*  *  *  It's  a  douUe  tax  upon  the  people  of 
the  towns  and  communities!  tiiat  they  shall  not 
be  called  upon  to  bear.  If  you  people  can't  get 
together  and  agree  upon  scaae  terms  tbat  are 
reasonable  to  both,  why  we  will  have  to  take  the 
thing  in  hand  and  force  it,  and  I  want  to  teli 
yon  now  you  Jnst  as  well  make  pieparatiim  to 
get  togeAw,  because  we  an  gcdng  ta  force  it." 

[1]  Section  B»  art  9  (221,  WilUanw'  Amu), 
of  the  GonaUtatUm,  reads  aa  follows: 

"All  tdephone  and  telegraph  lines,  operated 
for  hire,  shall  each  re^ectively,  receive  and 
transmit  each  other's  messages  without  delay 
or  discrimination,  and  make  physical  connections 
with  each  other's  lines,  under  sach  rules  and 
r^nilations  as  shall  be  prescribed  by  law,  or 
by  any  commission  created  by  this  Constitn- 
tkm,  OP  any  act  of  tite  LegidatOK,  for  that 
purpose.** 

Section  18  <a  this  article  (234.  WllUami^ 
Ann.)  ant^rlzea  the  commission  to  regulate 
and  control  tranaroisaltm  companies  in  all 
matters  relating  to  the  performance  of  their 
pubUc  dntlee.  and  reaulre  them  to  eetabllBh 
and  maintain  all  such  public  earrioe,  faciU* 
ties,  and  oonyeaieDoeB  as  may  be  reascmaUe 
and  just 

The  question  presented  here  Is  whether, 
due  regard  being  had  to  the  focts,  the  t^si- 
cal  connection  of  the  Hnes  and  exchanges  of 
these  two  telephone  companies,  under  the 
rules  and  regulations  provided  in  the  order, 
is  a  reasonable  and  }nst  public  service  and 
convenience.  The  language  of  the  Gonstltn- 
tl<m  requiring  a  physical  nmnectfon  of  the 
lines  Is  mandatory,  but  It  follows,  naturally, 
ttUit  ench  connection  must  be  made  so  as  not 
to  destpoj'  property  rights,  and  so  as  to  be 
reasonable  and  jmt  to  both  companies. 

The  rl^t  of  one  telephone'  company  to  con- 
nect Its  lines  with  that  of  another  conrpany 
implies  no  more  than  a  mechanical  union  -of 
tb»  Uneo*  8»  as  to  admit  ct  the  ctaveoient 


passage  of  messages  from  one  to  the  other,, 
and  does  not  Include  the  right  to  compel  busi- 
ness intercourse  between  two  competing  com- 
panies to  the  detriment  of  dther  company. 
The  lines  are  to  be  connected,  not  the  com- 
panies, and  the  purpose  fs  to  establish  and 
maintain  means  for  a  continuous  transmis- 
sion of  messages  for  the  benefit  and  conven- 
ience of  the  pnblla 

It  was  never  intended  by  this  section  to 
compel  two  companies,  competing  for  the 
same  business,  to  make  such  physical  connec- 
tion between  th^r  lines  and  exchanges  as 
would  permit  one  company  to  have  the  b«ieflt 
and  use  of  the  equlpmoit  and  system  of  the 
other,  to  Its  detriment  and  the  discrimination 
of  Its  snbecribenL  On  tbe  contrary.  It  was 
meant  to  require  such  a  mechanical  uniori  of 
the  lines  as  woold  constitute  a  oontlnnoos 
transmission  of  the  messages  for  t3ie  public 
convenience,  and  wlthou^estroying  the  prop- 
erty rights  of  either  company.  A  connection, 
xmder  rules  and  regulations  that  amount  to 
tlie  deetniction  of  pn^erty,  or  that  works  a 
discrimination  against  the  subscribers  of 
either  exchange,  would  amount  to  the  taUng 
of  property  without  due  process  of  law. 
The  state,  of  course,  has  the  power  to  take 
private  pit^ierty  tor  public  use  under  its 
rights  of  eminent  domain;  but  this  can  only 
be  done  for  a  fair  consideration.  The  section 
of  the  Ckmstltutlon  contemplates  the  physl- 
cal  oomnectlMi  and  the  regulation  of  sudi 
union  under  the  police  powers  of  the  state. 

The  Mutual  Oompany,  fumldilng  free  toll- 
line  t^rrloe  to  its  sabscribers  to  Oie  various 
towns  reached  by  its  lines,  tqr  adding  the  toll- 
line  facilities  of  the  Pioneer  Ckimpany,  by  ee- 
Gortng  a  physical  connection  wtth  the  Pioneer 
Oonqtany's  CEehange,  would  be  given  sucb  an 
advantage  over  its  competltOTs  as  to  bring 
about  the  ocradltion  the  commissioner  seemed 
to  have  in  mind  when  be  franhly  stated  that 
bte  purpose  was  to  eUmlnate  one  of  tbe  ex- 
dmnges.  Tlie  subecribers  to  the  Pioneer  Elx- 
change  would  not  have  free  toll-line  service 
to  the  points  reached  the  Mntual  lines. 
One  of  the  principal  reasons  for  having  the 
exchange  service  of  either  line  is  the  toll- 
line  facilities  made  convenient  by  the  ex- 
change service.  When  a  subscriber  to  the 
Mutual  Company,  having  free  toll-line  service 
over  that  company's  lines,  Is  given  access  to 
the  Pioneer  toll  Hnes  at  its  usual  rates,  12% 
per  cent,  of  which  is  retained  by  Oie  Mutual 
CcHnpany,  while  the  subscriber  to  the  Pioneer 
exchange  Is  not  given  free  toU-llne  service  of 
the  Mutual  Oompany,  the  advantage  to  the 
Mutual  exchange  at  the  expense  of  tiia 
Pioneer  Company  is  apparent. 

In  the  case  of  Pioneer  Telephone  &  Tele- 
graph Co.  v.  State,  38  Obi.  564, 134  Pac.  39^ 
this  court,  in  en  opinion  by  Mr.  Justice 
Williams,  In  construing  the  section,  sold: 

*mtis  language  is  mandates,  the  only  Umlta; 
tion  bdng  tiiat  the  rolsa  md  Mgnlatlea^  as 
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pre*ern>«d  by  tba  oonmluion,  diaD  be  naicm- 
aMe  and  jost** 

OoanaA  for  deCendanti  in  error  xtSy  npcn 
this  cue  as  coatn»lUiig  authority  to  uphold 
file  cxAm  In  the  butant  caae.  It  might  be 
BO  considered,  so  for  aa  holding  the  language 
mandatoiT,  <H:derliic  a  physical  connection  of 
the  lines.  The  facta  in  that  caae  were  dif- 
ferent In  this:  There  the  local  company  was 
not  Miffaged  In  a  kmg-dlstanoe  business,  and 
the  order  wept  no  further  than  to  require  the 
Iwg-diatance  line  to  transmit  the  long-dis- 
tance messagea  of  the  local  exchange.  In 
that  caae  It  was  said  by  Mr.  JusUce  Wil- 
liams 

"The  quMtlo&  is  not  prgsaated  aa  to  compat- 
Itah  in  tlie  sea*  line  ot  bosincw,  to  wit,  two 
ztral  exdianfei.  faraishlng  loctl  serrice  to  their 
■obseriberai  Tht  question  here  is  whether  the 
aH>ella&t,  befn^  eng^ed  in  famishinK  long-di»- 
tance  serricQ  as  a  public  serrice  corporation,  is 
to  be  required  to  furnish  long-distance  service 
to  tiie  local  exchange,  that  is  not  engaged  in  a 
toll-line  or  long-distance  business." 

The  Hntnal  Company,  In  the  Instant  eaae^ 
Is  engaged  In  a  iong-dlstance,  or  toll-line, 
business,  and  is  competing  with  the  Plonew 
Company  with  its  rival  local  exdiange  in  the 
town  of  Arapeho. 

The  case  of  City  of  Mllbank  r.  Dakota  Coi- 
tral  Telephone  Co.,  37  S.  D.  604,  16»  N.  W. 
99,  also  rdted  upon  by  counsel  for  appellees, 
is  not  in  point,  except  In  ao  far  as  It  was 
held  In  that  case  that  the  mforced  connec- 
tion of  the  two  telephone  lines  was  within 
the  police  powers  of  the  state.  In  that  case 
the  Central  Company  was  carrying  on  a  long- 
distance bnslness  throughout  Dakota,  Indnd- 
Ing  the  city  of  Milbank,  and  had  a  local  exr 
change  In  the  dty.  The  other  company  had  a 
local  exchange  In  the  dty,  but  was  not  carry- 
ing oa  a  long-distance  business. 

In  the  case  of  Padflc  Tel^hone  Jk  Tele- 
graph  Co.  T.  Qshleman,  166  Cal.  640, 187  Pac. 
1119,  60  L..  B.  A.  (N.  S.)  662,  Ann.  Cas.  1015C, 
S82,  the  California  Supreme  Court  reversed  an 
order  of  the  Railroad  Cwnmlsaton  requiring 
the  physical  connection  of  telephone  com- 
panies, where  the  facts  were  very  similar  to 
the  facta  In  the  Instant  case,  holding  that  to 
require  a  physical  connection  between  the 
long-distance  lines  and  the  local  llAes  of  the 
companies  ccunpetlng  for  the  same  buslnees, 
both  local  and  long-distance,  with  no  pro- 
vision for  compensation  being  flrst  made,  the 
only  compensation  provided  for  being  an  ap- 
portionment of  tolls,  as  in  the  order  under 
consideration  here,  constitutes  a  taking  of 
such  c(»npany'B  property  without  compensa- 
tion, and  in  violation  of  the  federal  Constltu- 
tl<m ;  that  such  order  was  an  exercise  of  the 
powers  01  ontnent  domain,  and  not  of  the  po- 
lice power.  There  It  appeared  the  Oleim  and 
Tehama  Companies  made  demand  upon  the 
padflc  Company  for  snch  onnection  as  wonld 
suUs  flisir  nbsotlbm  to  have  th*  loBffHiUs> 


tance  service  of  the  Pacific  Company  ttiroagh 
the  local  ecchange  of  the  other  company. 
The  court,  In  disposing  of  the  case  and  over- 
ruling the  order,  said: 

"It  is  not  an  order  that  the  Pacific  Company 
■hoold  devdop  and  extend  its  service  to  meet 
.the  existing  demands  of  the  public,  *  *  *  an 
order  which  would  certainly  in  its  natore  be 
r^rolatory,  and  a  compliance  with  wUdi  would 
meet  every  poasiUe  demand  whidi  the  pvdUic 
could  riflAUly  urgfc  But  it  is  an  order  com- 
pelling the  Pacific  Company  to  permit  a  oonaee- 
tion  between  its  lougKlistance  lines  and  the  local 
lines  oi  the  petitiODing  companies,  under  which, 
by  the  use  of  the  switchboards,  operators,  and 
lines  of  the  Pacific  Company,  its  v^V^ttj  and 
its  agencies,  the  petitioning  ccHupanies  and  their 
sabscribers  should  have  the  same  rights  to  all 
the  long-distance  instrumentalities  of  the  Pa- 
cific Company  as  Iti  subscriben  and  patrons. 
That  the  order  is  not  jffimarily  designed  to  ben* 
efit  the  puUie  Is  made  plain  from  the  fact  ttiat 
it  is  not  an  order  directing  the  Pacific  Company 
to  main  betterments  and  ei^endoas  for  the 
service  of  the  public  *  •  •  That  it  is  pri- 
marily designed  to  benefit  the  rivals  of  the  Pa- 
cific T^ph<me  &  Telegraph  Company  in  the 
local  bnsiness  of  the  two  counties  is  plain  from 
a  conaderatUHi  ot  the  circumstances.  •  *  * 
It  would  antear,  therefore,  that  it  is  not  the 
necewities  of  the  puUi<%  but  the  necessities  and 
benefits  to  the  rival  CMapauies,  which  have 
prompted  an  order  devoting  the  property  of  the 
Padfio  Cwnpany  to  the  nsea  of  the  rival  cent- 
paniM." 

[1]  The  Constitution  of  this  state  gives  the 
Corporation  Commissloa  the  same  power  of 
control  of  tel^^one  and  railroad  companies. 
Transportation  and  transmission  companies 
are  put  oa  exactly  the  same  basis  relating  to 
the  performance  of  their  public  duties  and 
furnishing  reasonable  facilities  and  conven- 
iences. These  duties  are  to  the  public.  No 
duties  are  required  to  competitors  greater 
than  that  required  to  the  public.  This  court. 
In  the  case  of  A.,  T.  &  3.  F.  By.  Co.  t.  State, 
27  CkL  666,  112  Pac  1010^  in  an  opinion  bv 
Mr.  Justice  Kane^  said: 

"The  Corporation  Commission  is  withont  au- 
thority to  arbitrarily  require  a  railway  company 
to  estaUish  stations  and  switching  facilities  at 
places  not  required  by  pabUe  ecnvmienoe  w  n» 
cessity.** 

Id  the  case  ot  State  of  Waahlngton  ex  nL 
V.  ralrcbild  et  aL,  224  U.  S.  610,  82  Snpk  Gt. 
686,  66  U  Bd.  S63,  the  Snprane  Court  of  the 
United  States  reversed  a  Judgment  of  the 
State  Bailroad  Commission  requiring  trade- 
age  connection  between  competing  railway 
companies  at  certain  points  for  the  inter- 
change of  boatness.  The  statute,  in  pnraa- 
anoe  of  which  that  action  was  begun,  author- 
ises the  Bailroad  Oommiaston  to  order  addi- 
tional trackage  or  ddlngs  and  that  addltioi)- 
al  connectlODS  bo  niad&  Mr.  Justice  Lamar, 
In  d^vering  the  oplnioQ  of  the  court,  said: 

'"BtB  question  in  eadi  case  most  be  detenain- 
ed  In  the  light  of  aU  ths  fael%  and  witfa  a  Jnat 
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regard  to  the  sdrutagcs  to  b«  derived  by  die 
puUie  Bnd  the  ezpetwe  to  be  Ineaned  b7  the 

Under  the  Ccmstltatlon  of  Oolorado  every 
railroad  has  a  right  to  Intersect,  cross,  and 
connect  wltb  any  other  railroad  in  that  state. 
In  the  case  of  A.,  T.  &  S.  P.  R  Co.  v.  D.  & 
N.  O.  R.  Co.,  110  U.  S.  66T,  4  Sap.  Ct.  186, 
28  Jj.  Ed.  201,  the  Railroad  Commistion  of 
Colorado  required  a  physical  connection  and 
Interdiange  of  business  between  t2iese  two 
railroads.  The  Supreme  Court  ct  the  United 
Statesi  In  an  c^tbilon  by  Otdet  Justice  Walt^ 
In  reverslDg  the  <nder  among  ottner  thlngi, 
said: 

"The  manner  in  whkh  its  baaiaow  mait  be 
dme  by  Qw  line  will  depend,  not  alone  on  Qie 
ctonecBon  of  its  track  with  that  of  the  line, 
bnt  upon  the  duty  which  the  line  as  a  carrier 
owes  to  it  as  a  castomer.  No  nsafe  was  eatab- 
lisbed  which  required  one  of  the  component 
companies  of  a  connecting:  throogh  line  to  vrant 
to  a  OHnpetitor  of  any  of  the  other  companies 
the  same  privilegco  that  were  accorded  to  its 
associate^  simply  becaose  the  tradks  tii  the 
oompetins  company  united  with  its  own  and  ad- 
mitted of  a  free  and  oonvenlent  interchange  of 
bosincsB.  *  *  *  So  In  section  4  there  is 
nothing  specially  Important  to  the  presmt  in- 
quiry except  the  last  sentence:  *Bra7  railroad, 
company  shall  have  the  right  with  its  road  to 
intersect,  connect  with,  or  cross  any  other  rail- 
road.' Railroad  companiea  are  created  to  serro 
the  pnbUc  as  carriers  for  hire,  and  their  obliga- 
tlMS  to  the  public  are  sudx  as  the  law  attaches 
to  that  service^  The  only  ezdnslTely  eonstiti> 
timial  qoestltm  in  the  case  is,  HhBt^oxe,  wheth- 
W  the  ri^t  of  one  railroad  comiMUiy  to  connect 
its  road  with  that  of  another  company,  whidi 
has  been  made  part  of  the  fundamental  law  of 
the  state,  ImpHes  more  than  a  mecdnnieal  union 
of  the  tracks  of  the  roads,  so  as  to  admit  of 
the  eonTenient  passage  of  cars  tctm  one  to  the 
othar.  Hko  daim  on  the  pert  of  the  Denver 
Jt  New  Orleans  Gonpany  Is  that  the  rUlit  to 
connect  the  roads  indudes  the  right  at  business 
intercourse  between  tiie  two  companies,  such  as 
is  customary  on  roads  forming  a  continuons 
line,  and  that,  if  the  companies  fail  or  refose 
to  agree  upon  the  terms  of  their  intercourse, 
a  cooit  of  equity  may,  in  the  absenee  of  stabi- 
t0C7  Tognlations,  determine  what  the  terms  shall 
be.  *  *  *  To  our  . minds  it  is  clear  that  the 
constitutional  right  in  Colorado  to  connect  rail- 
road with  railroad  does  not  itself  imply  the 
zil^  <Mt  emuMctiag  business  with  business.  The 
railroad  companies  are  not  to  be  connected*  but 
their  roada  A  oaneetiui  of  roads  may  make 
a  etmnectimi  in  business  cravenlait  and  desira- 
ble, but  the  one  does  not  necessarily  carry  with 
it  the  other.  The  language  of  the  Constitution 
is  that  railroads  may  'Intersect,  connect  with, 
or  cross*  each  otbw.  This  clearly  implies  to  the 
road  as  a  physical  structure  not  to  the  corpo- 
ration  or  its  bnriness.'* 

Covnad  tot  appdleea  dte  the  caae  of  'Wiit- 
ctmabk  M.  *  Pa&  B.  B.  t.  Jacoboon,  179j  U. 
S.  387,  21  ttap.  OtUab45Ii.fi)d.  m,wsup- 
pcnttng  ttielT  poatttoo.  In  that  caae  an  ofder 


reqalring  a  pbysdcal  connection  between  two 
railroad  companies  was  held  to  be  not  a  tak- 
ing of  property,  bat  a  regulation  in  favor  of 
the  interests  and  tor  the  accommodatlrai  of 
the  public.  There  the  public  demanded  a 
phyrfeal  connection  of  the  tra<*s  for  the  con- 
Tenlence  of  the  public.  It  appeared  there 
were  large  quantities  of  wood  along  one  road 
and  none  on  tbe  other,  and  Uiat  great  num- 
bers ot  cattle  raised  along  one  line,  to  reacb 
the  market,  must  be  shi]K»ed  sevwat  hundred 
miles  farther  than  would  be  necessary  by 
leasoD  of  the  connection.  The  ooart,  In  up- 
holding the  order,  said: 

"We  think  this  case  is  a  reasonable  exercise 
of  the  power  of  regulatioa  in  favor  of  tbe  inter- 
ests and  for  the  accommodation  of  the  public, 
and  that  it  does  not,  regard  being  had  to  the 
facts,  nndnly,  aofah-ly,  or  Improperiy  affect 
the  peconiary  rii^ts  or  interests  of  the  Idain- 
tfff  bt  error." 

That  part  of  the  order  requiring  physical 
connection  Is  nfflimed,  but,  since  tbe  order  re- 
quires a  connectloo  under  regulations  which 
we  do  not  con^der  fair  and  just  to  the 
Pioneer  TeIc{)hone  Cwnpany,  the  order  will 
be  modified,  and  the  caae  remanded  to  the 
commlasion,  to  make  and  enter  a  propw  or- 
der, so  as  to  enable  tither  company  to  trans- 
mit the  toll  messages  of  Oie  other  company, 
under  such  rules  and  regulations  as  may  be 
fair  and  Just  to  both  companies. 

All  the  Justices  ccmcur,  except  TBACKEB, 
J.,  not  participating. 


AUTO  TRADING  CO.  t.  WnXIAHS. 
(No.  70S8.) 

(Supreme  Ooart  (tf  Oklahoma.  Oct  1816. 
On  Rehearing.  Jan.  13. 

»  (8y1UbM»  hp  tk«  Courts 

CoKFcwAnons  ^96^(4^)— FoasiGn  0<mPo- 
BATioiTB— "Doing  Buainxas"— Paooxae. 
A  nonresident  corporatl<Hi  engaged  in  buy- 
ing up  old  and  used  automobiles,  and  replad^ 
the  old  and  defective  parts  with  new  parts, 
and  rebuilding  them  and  selHng  tbem  as  Ateo 
motor  vehicles,  entered  into  a  written  contract 
with  a  resident  of  Oklahoma,  whereby  It  was 
agreed  that*  said  party  shooM  become  a  dealer 
and  canvass  a  prescribed  territory  for  pnrdas- 
era  of  said  atttomobDea,  and  that  ordera  lor  tiie 
«une  ahonld  be  forwarded  to  the  company  sub- 
ject to  its  approval,  and  that  the  aatomobHes 
should  be  sold  and  delivered  f.  o.  b.  at  Pitts- 
burgh, Pa.,  and  should  be  shipped  Into  Okla- 
homa direct  to  the  purchaser.  Held,  that  this 
did  not  constitnte  transacting  business  In  the 
state  within  the  provisions  of  sectitm  1330,  Re- 
vised Iaws  of  1910,  BO  as  to  authorise  service 
of  siimm<ms  on  the  secretary  of  state. 

[Ed.  Not*.— Fitt  other  dsAnkioos,  see  Words 
and  Phrases,  First  and  Seeond  Serlsa,  D^^sg 
Business.] 


«B»nr  ath«r  eases  see  lam*  toj^  and  KST-NUUBBB  la  all  X«r-Nambtrsd  IMiSBta  and  ladesss 
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ComvtAmllmmf  Opliii<n»  DlvtsUm  Na  Z 
IBrror  from  DUtzlct  Cvait,  Osage  Oonntr; 
&.  H.  Hudson,  Judge. 

Action  by  D.  6.  Williams  against  the  Anto 
Trading  Company.  Verdict  and  judgment 
toT  plaintiff,  and  d«f^daut  brings  error.  Re- 
versed and  remanded. 

H.  P.  Wbite^  <tf  Fawbuka,  for  plalnttfl  In 
error. 

J.  If.  Vorten,  of  Fawbnika,  for  deCendant 

In  error. 

BBUNSON,  C>  For  cooTonlence  the  parties 
to  this  suit  win  be  designated  here  aa  thej 
were  in  the  trial  court. 

The  action  was  commenced  by  the  plaintiff 
against  the  defendant  to  recover  damages  In 
the  sum  of  f3,000  on  account  of  personal  In- 
juries recelvM  because  of  the  negligence 
and  carelessness  of  the  defoidant  to  put 
proper  emergency  brak^  In  a  certain  auto- 
mobile  the  plaintiff  purchased  from  the  de- 
fendant. It  Is  alleged  that  at  the  time  the 
car  left  the  shops  of  the  defendant  one-half 
of  the  emergency  brake  was  gone,  there  be- 
ing no  emergency  brake  on  one  wheel,  and 
that  the  first  time  It  became  necessary  to  use 
the  emergency  brake  on  a  steep  hillside  It 
would  not  hold  the  car,  and  It  ran  back  down 
the  hill  over  an  embankment  and  turned  over 
and  cau^t  the  plaintiff  under  It  and  broke 
both  bones  of  hla  left  leg,  and  otherwise, 
mashed,  bruised,  and  permanently  injured 
him,  and  that  the  carelessness  and  negligence 
of  the  defendant  in  failing  to  so  provide  said 
car  with  proper  brakes  was  the  u^prozlmate 
cause  of  his  Injury. 

It  is  further  averred  that  the  defendant 
was  duly  and  l^ally  Incorporated  under  and 
by  virtue  of  the  laws  of  Pennsylvania,  and  It 
was  doing  business  In  Oklahoma;  that  It 
was  engaged  in  the  business  of  buying  up  old 
and  used  automobiles,  rebuilding  tSiem  with 
new  and  substantial  parts  in  place  of  old 
w(Hii-out  or  broken  pieces,  and  reselling  them 
all  over  the  United  States  as  cars  In  flrst- 
dass  condition;  that  on  or  about  the  lat 
of  August,  191S,  through  an  agent  of  the  de- 
fendant at  Blgbeart,  Okl..  It  sold  the  plain- 
tiff one  (rf  its  rebuilt  automobiles,  and  that  it 
was  to  be  shipped  to  tiim  frwu  the  defend- 
ant's 8ho|i8  located  at  Pittsburgh.  Pa.,  and 
that  U  was  shipped  and  delivered  to  him  at 
Avant,  OU.,  on  or  aboat  the  16th  day  of  Sep- 
tember, tOtSf  and  that  he  was  Injured  <m  the 
17th  day  of  S^itember,  1913,  as  herein  set 
out;  that  the  defendant  could  havc^  by  the 
exerdse  of  j/xoj/a:  can  and  skill  before  the 
car  left  its  afaops,  ascertained  the  Imperfect 
and  defecUva  condition  of  the  brake. 

A  summons  was  caused  ta  be  Issued  from 
dw  district  court  of  Osage  county  to  the  aher- 
iff  ct  Oklabcnna  oonntar,  Okl.,  eommandlng 
him  to  notuy  the  defendant  that  It  had  been 
sued  hr  the  i^alntlff  In.  Uie  district  court  of 


OMg*  conntjr  Ite  Qi0  mm  of  ISjOOOb  and  that. 
wOem  it  answered  oo  or  by  tlw  day  fixed 
thraeln,  judgment  would  be  taken  ■g*tn«*-  it 
tot  die  same.  In  due  time  the  sheriff  of  Ok- 
lah^nna  coun^  made  his  return  <m  the  sum- 
mons showing  that  he  had  served  the  same 
on  Hon.  B.  F,  Harrlscn,  secretary  of  state. 
The  deteidant  made  q^edal  abearance  and 
moved  the  court  to  Qoash  the  service  ot  sum- 
mons because  It  had  not  been  Issued,  served, 
and  returned  a>  provided  law,  and  that 
Bach  service  was  wholly  insufficient  to  con- 
fer jiirlsdlctl<»i  on  the  court.  It  appears 
that  this  motion  was  tried  to  t3ie  court  upon 
aflSdavits  and  testimony,  and  that  after  hear- 
ing the  same  the  court  overruled  the  motion 
and  exceptions  were  duly  saved. 

After  demurrer  to  the  amoided  petition 
was  overruled  and  exceptltms  saved,  an  an- 
swer vras  filed,  kdA  thereafter  a  trial  was 
had  to  the  court  and  jury,  and  a  verdict  re- 
tumed  for  the  plaintiff  in  the  sum  of  |1«500, 
and  a  judgmoit  was  ottered.  Motion  for 
a  new  trial  was  filed  In  doe  time  and  overrul- 
ed, exceptions  saved,  and  the  case  Is  beftnre 
us  on  appeal. 

It  is  contended  tbat  the  court  erred  In  over' 
ruling  the  spedal  appearance  and  motlfHi  to 
Quadi  the  summons.  The  evidence  oa  this 
mottok  discloses  that  the  defendant  is  a. 
f<»'tign  corporation;  that  its  principal  place 
of  business  was  at  Plttsbargfa,  Pa. ;  that  on  or 
about  the  9tb  day  of  Hay,  191 —  it  made  and 
entered  into  a  written  ccmtract  with  B.  B. 
Waltman  and  Lorls  S.  Bryant,  doing  business 
as  Waltman  ft  Bryant,  of  Blgheart,  county 
of  Osage,  state  of  Oklahoma.  This  contract 
shows  that  It  was  made  at  Pittsburg^  Pa. 
It  nten  to  Waltman  ft  Bryant  as  dealers, 
and  they  are  granted  the  rl|^t  to  sell  its 
Atco  motor  vehicles  in  Osage  county,  and  they 
are  to  be  paid  commissions  as  therein  sped- 
fled.  And  It  is  spedfled  therein,  among  oth- 
er things,  "that  the  dealers  shall  have  no 
rl{^t  or  Authority  to  acc^t  or  receipt  for 
moneys  due  to  the  company." 

A  portion  of  the  contract  Is  as  f<dlow8 : 

"Tenth.  It  is  further  agreed  and  understood 
that  the  dealer  Is  not  the  agent  of  tbe  com- 
pany for  any  parposes  or  in  any  manner  wba^ 
soever  and  has  no  authority  to  Und  the  com- 
pany' whatsoever  by  any  warranty  representa- 
tion or  otherwise,  except  as  stated  in  this  con- 
tract 

"Eleventh.  No  orders  for  Atco  motor  velddea 
shall  be  valid  or  binding  until  the  Contract  for 
the  purchase  thereof  shall  have  been  approved 
by  the  comiMny  and  contract  signed  by  one 
of  Its  executive  otncera,  and  all  contracts  must 
be  executed  on  the  regular  contract  blanks  as 
provided  by  the  company." 

It  la  dunrn  by  aflMavlta  that  Waltman  ft 
^yuat  made  all  aalea  ot  antomoUias  in 
strict  ooHfimdfy  witli  the  toBtts  ^  ttw  wilt- 
ten  contract,  IndbdlBg  tbs  ear  to  qveatUm; 
that  the  only  act  they  perfortoed  was  to  send 
the  (Oder  for  the  car,  together  with  the  ouk- 
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tract,  and  accompanjinc  tike  same  a  dieCk 
for  the  ivBt  payment  In  imrsuance  to  the 
contract  to  the  company  at  Plttsborgli,  Pa., 
for  Its  approval  or  rejection ;  tbat  the  pnr- 
chase  price  of  the  car  was  (695;  that  alter 
the  car  was  dilpped  to  the  purchaser  he  made 
payment  of  924fi  In  cfkedc  and  execnted  notes 
foe  the  balance  ot  the  purchase  pilo^  and 
gave  a  mortage  on  the  car  to  secure  the 
same,  which  pajments  were  to  be  made  In 
monttnly  Installmeota  <tf  fSO  eadi.  In  all 
amounting  to  $800,  and  that  the  notes  and 
mortgage  were  sent  direct  to  the  company, 
and  it  In  torn  forwarded  the  mortgage  to  tike 
nglster  ot  deeds  tor  iffcsier  entry. 

It  Is  not  Aown  that  the  di^tndant  had  any 
nxm^ed  capital  iuTested  In  property  hi  Ok- 
lafaoma,  or  tiiat  It  had  a  wazehonn  or  place 
of  business  In  this  state,  or  that  it  had  an 
<^cer  residing  here,  or  that  It  had  any  em- 
ployte  here,  or  that  it  had  a  designated 
agent  in  the  state  upon  whom  serrlce  ot  sum- 
mons eoold  be  had.  Hie  testimony  shows 
that  all  orders  were  soit  to  the  company  sub- 
ject to  Its  amvoral,  and  that  all  notes  and 
mortgages  were  made  pa^ble  to  It,  and  that 
no  cars  purchased  from  It  were  dilpped  to 
the  dealers,  but  tbat  all  of  them  were  ship- 
ped direct  to  the  pnrdtiasers,  and  that  ttie 
one  In  question  was  dilpped  direct  to  the  pur- 
diaser. 

Under  these  facts  the  question  for  ns  to 
decide  is  wliether  ot  not  the  defendant  was 
"doing  bnsiaess"  within  the  state  of  Okla: 
homa  so  that  servlee  of  summons  could  be 
made  npui  It  through  the  secretary  of  state. 

In  the  case  of  Ihiller  r.  Allm,  46  Ohl.  417, 
148  Pac.  1008,  it  Is  said: 

"Under  B(>ctio&g  1835-1389.  Rev.  SUt.  1910. 
Ann.,  preacribliiK  coBcUtions  under  which  for- 
eifn  oorporatiooB  nay  transact  business  in  this 
state,  Iv  the  phrase  transacting  business'  Is 
meant  the  doing  or  parforming  of  a  saries  <^ 
acta  which  f>coupieB  the  time,  attention,  and  la- 
bor of  m«n  for  the  purpose  of  livelihood,  profit, 
or  pleasure;  but  the  doing  of  a  single  act  per- 
taining to  a  particular  buBiness  would  not  be 
consideTed  carrying  on,  transacting,  or  doing 
bndnass  as  conten^tlated  In  said  sections." 

The  court  in  this  oplni<m  quoted  witti  ap- 
proval a  number  of  authorities,  S(»ne  of 
which  are  as  follows: 

"'Any  law  which  provides  the  sale  of 
goods  by  a  fcoreign  cwporatton  through  aolialt- 
ing  agents,  who  take  orders  subject  to  appronl 
at  the  home  office,  la  doing  bosiness  within  the 
state,  is  void,  because  It  is  an  interferehee  with 
Interstate  commerce.'  Davis  A  Banlrin  IfCg. 
Co:  V.  Dlz  (C.  C.)  64  Ved.  466.  •  •  « 

"  'Statutes  of  the  kind  under  coaaideiaticm 
have  no  application  to  the  case  where  a  corpo- 
ration sends  into  the  restricting  state  its  trsv- 
eling  agent,  who  solicits  orders  for  its  goods 
and  forwards  tkm,  snl^ect  to  approral,  to  the 
bom*  oBoa;  the  ordfaa  being  afterward  filled 
by  rtd^manta  to  the  oastomar.  Bodi  an  apdi^ 
c^ioB  of  the  atatats  wenld  be  inadmissible  in 
so  £ir  as  state  atatntes  are  etmcwMd,  bacansS) 


80  applied,  It  would  have  t&e  effect  of  lupodng 
a  restraint  upon  commerce  between  the  states 
or  with  foreign  countries.*  19  Cyc.  1272,  1278, 
and  authorities  cited  in  notes.  •  •  • " 

In  Wolff  Dryer  v.  Blgler,  192  Fa.  466, 
48  Atl.  1092,  the  conrt  said : 

"Where  the  foreign  corporation  has  no  office 
or  place  of  business  withiji  the  reatrictlng  state, 
and  no  part  of  its  capital  is  inveeted  there, 
and  the  goods  are  shipped  either  directly  from 
its  factory  or  upon  its  orders  given  to  other 
factories,  the  fact  that  its  agent  came  into  this 
state  and  made  contracts  for  machinery  to  be 
ddivered  here  did  not  bring  It  within  the  in)d- 
hition  of  the  act  of  1874." 

In  the  case  of'  Kodi  Tegetable  Tea  Co.  v. 
Shnmann,  4St  Okl.  00, 1S9  Pac.  1133,  the  court 
said: 

"A  nonresident  corporation,  engaged  in  the 
mannfactore  and  sale  of  certain  proprietary 
medidne^  entered  into  a  written  cmitract  with 
a  resident  of  Oklahoma,  whereby  It  was  agreed 
that  certain  ot  its  products  should  be  'sold  and 
delivered  f.  o.  b.'  at  a  point  outside  of  the  state, 
and  shoald  be  shipped  into  Oklahoma  and  resold 
at  retail.  Held  this  did  not  constitute  'trans- 
aetiog  business'  in  the  state,  within  the  provi- 
sions ot  section  1336,  nor  incur  the  penalty  pre- 
scribed in  section  1388,  Rev.  Laws  1910." 

The  case  of  Fruit  Dlspatdi  Co.  v.  Wood, 
42  Okl.  79,  140  Pac.  1138,  was  (me  mndk 
stronger  In  favor  of  "doing  business  within 
the  state"  than  the  Instant  case.  The  Fruit 
Dispatch  Company  was  a  foreign  corpora- 
tion engaged  In  importing  and  distributing 
tropical  ftults,  end  to  facilitate  the  bnslnesa 
maintained  brandk  offices  In  various  states. 
Each  branch  office  had  the  name  of  the  com- 
pany  on  the  door  and  the  resident  manager 
In  charge,  who  solicited  business  in  his  ter< 
ritory  and  forwarded  orders  for  fruit  to  tho 
gCTcral  office  at  Ne\?  York  or  New  Orleans 
for  acceptance.  One  of  Its  branch  offices  was 
located  at  Oklahoma  City,  in  charge  of  0.  S. 
Bell,  who  solicited  orders.  Collections  made 
from  customers  were  deposited  In  the  West- 
ern National  Bank  at  Ofclah<»Da  City,  and 
ifi  this  case  it  was  held  by  this  court  that 
the  Fruit  Dispatch  Company  was  a  foreign 
corporation  engaged  In  interstate  commerce, 
and  not  subject  to  the  statute  fixing  the  du- 
ties of  fordgn  corporations. 

In  the  case  of  Harr^  v.  Peters  Cartridge 
Co.,  36  Okl.  684,  129  Pac.  872,  44  L.  R.  A. 
(N.  S.)  lOdi,  the  decisive  question  in  that 
case  was  whether  or  not  the  service  had  on 
the  secretary  oX  state  was  valid  and  binding 
againat  the  defendant.  The  question  depend- 
ed wholly  upon  the  fact  whether  or  not  the 
defendant  was  "doing  business"  within  the 
state  within  the  meaning  of  the  term,  and  it 
was  held  that  such  was  not  the  case,  and  that 
service  on  the  secretary  of  state  was  insuffi- 
cient to  confer  Jurisdiction  on  the  court 

In  the  case  ol  Macnaughton  Co.  v.  McOlrl, 
20  Mont  124,  49  Pac.  6S1,  SS  H'  B.  A.  367,  6S 
Am.  St  Bep.  dM^  it  la  said: 


Digitized  by 


Google 


B8« 


m  PAOIFIG  BBPORTEB 


"The  purchase  and  Bolidtation  of  wool  ,by  an 
agent  of  a  foreign  eoriMration  for  Bbipment 
to  other  atates  wherein  the  principal  buBineas 
of  the  corporation  is  done  is  a  business  di- 
rectly pertaining  to  Interstate  commerce,  which 
the  foreign  corporation  la  entitled  to  engage  in 
withont  complying  with  a  state  atatota  impoa- 
Ing  eondltlona  upon  its  right  to  do  boslneM  in 
tiie  atate." 

In  J.  A.  Froich  t.  State  Texas,  42  Tex. 
Or.  B.  222,  6S  S.  W.  1016,  62  L.  B.  A.  16(K  the 
conrt  Bald: 

"An  agent  of  a  nonresident  organ  company 
who  travels  by  wagon,  carrying  an  organ  with 
him,  which'  he  sells  whenever  he  can  do  bo,  or, 
in  lien  thereof,  takes  an  order  for  a  different 
organ,  which,  when  shipped  to  him,  he  deUvers 
to  the  purchaser,  la  engaged  ia  Interstate  com- 
merce BO  aa  to  be  exempt  from  an  occupation 
tax  on  peddlers  under  stats  law." 

In  the  case  of  Berger  t.  FennaylTanla  B. 
Co^  27  B.  I.  683,  65  AtL  261,  9  Ll  B.  A.  (K. 
1214,  8  Ann.  Ou.  Ml,  U  Is  said: 

"A  foreign  raDroad  company  having  no  trana* 
portation  line  within  a  atate  Is  not  doing  bad- 
ness there,  within  the  meaning  of  a  statute  pro- 
viding for  service  of  process  on  fore^  corpo- 
rations doing  buBinese  within  the  state  by  serv- 
ing Its  agent,  by  maintaining  within  the  atate 
an  agency  to  solicit  shippers  to  direct  the  local 
carrier,  to  whom  property  is  delivered  tor 
transportation,  to  bill  it  over  the  line  ot  mch 
foreign  corporation.** 

In  tiw  case  ot  Caae  t.  Smitii  L.  ft  Oo.  (O. 
0.)  162  Fed.  780k  It  la  held  that  tlis  malnte- 
nanoe  by  a  oorporatiOD  of  an  ofllce  In  anotber 
state.  In  diarge  of  a  sales  agoit  ^rbo  takes 
orden  tot  goods  and  transmits  them  to  the 
home  office  for  acceptance  and  to  be  filled,  Is 
not  "doing  burineei^*  tber^ 

By  reference  to  the  contract  with  Waltman 
&  Bryant  it  will  be  observed  that  their  au- 
thority was  restricted  to  soliciting  orders, 
and  they  bad  no  authority  to  make  eon  tracts 
for  the  defendant,  bat  that  all  contracts  were 
to  be  submitted  to  and  apin-oved  by  an  ofll- 
cer  of  the  company  at  Pittsburgh,  Pa. 

In  view  of  the  above  antborltlea,  it  is  clear 
to  oar  mlnda  that  tiie  defendant  was  not  "do* 
log  business"  within  the  state  of  Oklahoma  so 
as  to  antbortn  service  of  sommoos  on  the 
secretary  of  state  as  provided  in  sectiw  1839, 
Bevlsed  Laws  of  1910.  and  tbat  the  trial 
court'  acquired  no  Jurisdlctlm  of  the  person 
of  the  defendant  by  service  of  summons  on 
the  secretary  of  state,  and  the  court  com- 
mitted prejudicial  error  in  overruling  Oie 
motion  of  the  defendant  to  quash  the  serv- 
ice of  summons. 

In  view  of  tbe  conclusions  we  liave  reach- 
ed, we  do  not  deem  It  necessary  to  omslder 
other  questions  presented  In  the  record. 

The  case  la  tlua«tore  rerened  and  ranand- 


^•rer  other 


ed  to  the  trial  ooort  tot  taxOiae  ^oceedlngs 
not  Inconsistent  with  this  opInl<m.  • 

PEBCUBIAU.  Adopted  In  wbola 

On  Beh  earing. 

FEB  CUBIAM.  After  a  thocoagh  exam- 
ination and  consldo'ation  ^  the  aatborlUes 
dted  In  the  petition  for  rehearing  and  re- 
sponse thereto^  we  are  of  the  (^tolcHi  that 
tbe  original  oplniim  filed  in  fbls  case  by 
OcHnmlssioner  BBCNSON  is  correct  and  Is 
In  accord  wltb  the  aatbcHiUes  dted  In  tba 
opinion. 

It  is  tberefore  ordered  tiiat  the  order 
granting  a  r^earing  In  this  case  be  set  aside, 
the  petition  for  rehearing  heretofore  filed  be 
denied,  and  tbe  o]^on  of  tbe  commlsaiooer 
be  approved. 

All  tbe  Justices  concur. 


OLBNK  T.  80TJTHWE8TSBN  OBAYBL  OO. 
(No.  0802.) 

(Supreme  Goort  of  (Mlahoma.  Jan.  7,  lOlOi) 

fffyHsfrss     tie  OonrlJ 
OoifTiAOTs  «=>  126— Contract  or  Bbmor- 

MEHT— PunUO  POUCT. 

A  emitraet  fbr  employment  whidi  has  for  its 
pnivose  the  securing  of  ^[natures  ai  pnqmty 
owners  to  a  petition  toe  atrert  Improvemeats, 
and  to  seenre  the  passage  of  the  necessary  reso- 
lutiona  and  ordinances  hf  the  city  eonncU  au- 
thorising street  improvement^  and  to  do  gm- 
eral  promotion  work  In  the  Interest  <tf  the  party 
seeking  to  secure  a  contract  from  the  city  coun- 
ell  tor  said  contemplated  Improvementa  Whan 
tiie  compensation  to  be  paid  tiierefor  la  con- 
tingent upon  the  success  of  securing  said  sir* 
natures  and  said  reeolutkms  and  ordinances 
from  the  dty  conndl  authorising  said  improve- 
ments and  adopting  the  particular  Und  of  pav- 
ing that  the  parties  to  said  contract  are  inter- 
ested in,  is  against  pabKe  policy  and  void. 

CommlsalODers'  Opinion,  Division  No.  2. 
Bmv  ftom  District  Comt,  Bryan  Oounty ; 
Jesse  H.  Hatchett,  Judge. 

ActiMi  by  Ixmnle  Glenn  agalnat  the  Soatb- 
westem  Gravel  Company,  a  corporation. 
Judgment  for  dsftndant,  and  p'f<'*"ff  brings 
error.  Afllrmsd. 

Utterback  ft  MacDonald.  of  Dnrant,  tog 
plaintiff  in  error. 
Hatdiett  ft  rergnsoa,  of  Daian^  for  te- 

fendant  In  error. 

DATIS.  O.  This  action  was  beffon  In  tbe 
district  court  of  Bryaa  county,  Okl.,  by  the 
plain tUf  in  error,  hereinafter  referred  to 
plaintiff,  against  the  defendant  in  error,  here- 
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teafter  nferreff  to  u  dtfendant,  to  neorer 
the  aiuii  at  #680  alleced  to  be  due  the  pUln- 
tlff  from  the  defendant.  The  amount  alleged 
to  be  due  the  plaintiff  tram  the  defaidant 
was  erldmced  by  a  certain  written  contract 
entered  into  between  ttke  plaintiff  and  de- 
fendant on  or  about  the  29th  day  of  May, 
1916.  An  answer  was  flled  admitting  the  ex- 
ecution of  the  contract  and  raising  various 
deCetuee,  and,  among  others,  that  the  con* 
tract  sued  on  was  void  for  the  reason  that  It 
was  against  public  policy.  On  the  Issues 
thus  Joined  the  cause  was  tried,  and  at  the 
coiKluslMi  of  the  evldoice,  by  the  agreemoit 
<tf  both  iMrtlea  to  the  actton,  the  jury  was 
discharged,  and  the  cause  was  sntmiitted  to 
the  court,  and  Judgment  rendered  In  favor  of 
the  defendant 

A  motion  for  a  new  trial  was  filed  and 
overruled.  From  the  action  of  the  court  in 
omrullng  the  motion  for  a  new  trial  an  ap* 
peal  Is  prosecuted  to  this  court  by  petitlim 
in  error. 

The  transactions  out  of  which  this  ac- 
tion arose  are  as  follows:  The  Shelby-Down- 
ard  Aj^balt  Oompany  was  desirous  of  do- 
ing oortaln  paving  in  the  city  <a  Durant, 
Okh  Mr.  Downard,  of  said  company,  was 
the  owner  of  a  tuitent  process  used  In  laying 
paving,  and  desired  to  secure  the  services 
of  the  plalntlfl  in  securing  a  contract  to  do 
certain  paving  in  Durant,  OkL  There  was 
an  agrement  between  the  plaintiff  and  Mr. 
I>oimard  to  the  effect  that,  if  the  plaintiff 
was  successful  in  secuitng  the  consent  of  the 
dttaens  of  Durant  to  adi^t  the  pateit  ino- 
cess  belonging  to  Mr.  Downard  and  secure 
the  necessary  st^s  by  the  dty  council,  tibe 
idalntur  was  to  recdve  the  sum  of  10  cmts 
per  sginare  yard  for  the  servlceB  mdercd  by 
the  plaintiff  in  circulating  petitions  and  look- 
ing after  the  matter  In  a  general  way  before 
the  council.  It  appears  that  the  idalntiff  did 
do  considerable  work  to  Ihia  respect,  and 
that  he  was  finally  snccessfal  in  securing  the 
reqniroA  number  of  property  owners  to  sign 
a  i>etltion,  requesting  the  mayor  and  dtr 
council  to  take  proper  steiis  to  pave  the  street 
adjacent  to  ttieir  propraty.  In  the  due  course 
of  time,  the  necessary  stops  were  taken  by 
the  dty'  council,  and  advertisement  for  bids 
was  made. 

It  seems  fran  the  evidoice  that  there  was 
an  arrangonent  made  between  Mr.  Downard 
and  the  def«idant  by  the  terms  of  which  the 
defoidant  was  permitted  to  use  the  patent 
process  owned  by  Mr.  Downard.  It  was  a 
part  of  this  agreonent  that  the  defendant 
was  to  tofce  care  <a  the  plaintiff  Is  the  mat- 
ter, or,  to  other  words,  to  pay  him  the  sum 
that  Mr.  Downard  had  originally  agreed  to 
pay  Mm,'  to  wit,  the  sum  oC  10  cats  per 
SQiiare  yard. 

nw  contract  0iat  was  wtered  into  be- 
tween plaintiff  and  defwdant  la  aa  Atllowa: 


"This  agreement  made  and  entered  into  by 
and  between  the  BoDthwestem  Gravel  Company, 
of  Ardraore,  Okl.,  as  party  of  the  first  par^ 
and  Lonnie  Olenn,  of  Durant,  OUh  as  party  of 
the  second  part,  to  wit: 

"The  Southwestern  Gravel  Oompany,  as  par- 
ly of  the  first  part,  agrees  to  pay  Lonnie  Glem, 
party  of  the  secrad  part,  tiie  sum  of  $680.00^ 
six  hundred  thirty  dollars,  as  a  promotion  fee  la 
promoting  the  paving  ol  West  Main  street  trom 
the  east  line  of  Fifth  avenue  to  the  west  Une  of 
the  city  limits. 

"Payment  to  be  made  to  said  D.  Glenn  as  fol- 
lows: First  half  ($315.00)  ont  of  the  first  es- 
timate allowed  by  the  dty  council,  and  the  bal- 
ance due  (f81S.O0)  out  of  the  second  estlmata  al- 
lowed by  the  dty  coundL  [Signed]  The  Soutb- 
wutem  Onvel  Oompany,  George  Gotoer, 
Preddent  Attest:  James  A.  Ootaer,  Secre- 
tary.  L.  €nenn,  Psrty  of  Che  Second  Part" 

The  Supreme  Oourt  of  Illinois  had  this 
question  before  it  tor  consideration  in  ^e 
case  of  Crichfleld  v.  Bermudez  Asphalt  Pav- 
ing Co.,  174  IlL  466.  61  N.  ID.  662,  42  Ix  B.  A. 
&47,  and  In  the  coune  ut  the  oidnlon  it  is 
said: 

"13iere  are  some  salient  features  of  this 
agreement  which  sUmp  It  as  being  against  pab- 
11c  policy.  A  qpedal  assessment  for  a  public 
improvement  under  our  statote  is  a  species  of 
taxation,  and  is  authorized  only  as  an  exer- 
cise of  the  taxing  power.  A  special  assessment 
shoold  not  be  levied,  except  for  the  purpose  of 
making  a  needed  public  improvement.  Tte 
property  owner  should  not  be  assessed  and  his 
property  made  to  bear  the  burden  of  taxation, 
exc^t  to  secure  the  benefits  of  a  needed  public 
Improvement.  The  making  of  a  contract  to 
promote  the  levying  of  a  public  assessment,  not 
for  the  pariK>se  of  securing  for  the  public  a 
needed  Improvement,  but  for  the  purpose  of 
enabling  a  paving  company  to  get  a  job,  is  not 
only  against  the  public  interest,  but  is  abhor- 
rent to  all  proper  Ideas  of  Jostlce  and  honor. 
Property  owners  shoold  not  be  assessed  for  the 
purpose  of  paying  moneys  into  the  pockets  of 
*  *  *  contractors,  and  any  contract  by  which 
parties  agree  to  obtain  ordinances  by  solidto- 
tion  and  by  the  exercise  of  iaflu^ice  upon  public 
offidals,  and  with  a  view  of  obtaining  contracts 
which  result  in  the  end  from  the  passage  of 
such  ordinances.  Is  against  public  policy,  and 
will  not  be  enforced  by  the  courts.  It  makes 
no  difference  whether  the  parties  were  actoally 
guilty  of  bribery  and  corrnption  under  the  con- 
tract or  not  If  the  performance  of  the  obll- 
gations  Imposed  by  the  contract  has  an  evil 
tendency  or  tomldies  a  tomptotion  to  use  im- 
proper means,  the  contract  is  Illegal  and  contra 
b<Hios  mores.  One  of  the  striking  featores  of 
this  contract  is  that  with  the  exception  of  the 
monthly  allowance  to  be  paid  to  the  appeUants, 
the  compensation  to  be  received  by  them  is  con- 
tingent upon  their  snccess  In  obtaining  the  nec- 
essary legislation  for  the  levying  of  spedal  a^ 
sesements,  and  securing  tb»  paving  oontrads 
consequent  thereupon." 

In  the  case  of  Sossnan  v.  Porter  (O,  <X) 
187  Fad.  161*  the  f oUovtog  nla  la  annonncad; 
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"CaiM  to  tin  abon  effect  tailfht  be  dted  bi- 
deflnitely,  and  very  manj  «re  dted  in  fhe  caws 
referred  to.  It  Is  dearly  deducible  from  them 
that  a  contract  to  procure  or  influence  legisla- 
tion is  bad,  vhatever  the  Intention  ef  the  par- 
ties ma;  have  been,  and  whether  the  influencca 
actually  exerted  thereunder  were  •  •  • 
corrupt.  It  is  the  temptation  to  corruption  and 
dishonest;  which  the  courts  will  not  tolerate. 
It  will  be  noticed,  too,  that  some  of  the  cases 
dtad  lay  great  stress  upon  the  fact  that  a  cod- 
tingent  feo  is  dependent  upm  the  saocess  <^ 
the  service.  The  rule  at  law  In  all  these 
*  *  *  cases  Is  that  the  court  will  not  aid 
either  part;  to  the  contract,  bat  each  wUl  be 
left  in  the  position  in  which  he  has  placed  him- 
self. Jndidal  aid  will  not  be  given  to  either 
part;  to  a  cormpt  agreement  This  la  not  be- 
cause the  court  decdres  to  favor  either  party, 
but  because  the  agreement  is  cormpt  and  taint- 
ed. In  the  case  at  bar  an  all-important  part 
of  tile  agreement  was  the  procnrement  of  ma- 
nidpal  legislation.  ThiB  was  the  service  stipu- 
lated for,  and  this  was  the  service  agreed  to  be 
rendered  by  the  plaindfTs  assignor.  What  he 
has  to  do  In  the  furtherance  of  the  agreement, 
or  how  it  was  to  be  done,  is  not  stated  in  terms, 
but  under  the  cases  that  is  a  matter  of  indif- 
ference ;  we  are  not  compelled  between  the  Unes 
of  the  contract  to  spell  out  its  methods,  or  as- 
certain bow  It  was  to  be  carried  out,  altboi^  it 
may  be  well  that  an  Itonised  account  of  how 
the  moneys  were  expended  that  were  advanoed 
for  'expenses'  conld  tdl  the  story  In  no  nncer- 
taia  terms." 

The  conrt  Bpaaklng  furthw  In  tbls  opin- 
ion, said: 

"In  Crichfield  v.  Bermudez  Asphalt  Paving 
Co.,  174  111.  466.  61  N.  G.  S52.  42  L.  a 
A.  347,  and  Bermudea  Asphalt  Pav.  Co.  t. 
OritchSeld,  62  BL  App.  221,  it  is  held  that  em- 
ployment to  procure  the  passage  of  ordinances 
for  paving  streets  at  a  compensation,  which,  ex- 
oept  for  a  monthly  allowance,  is  ctHitlngent  up- 
on success  in  obtaining  the  necessary  ordinances 
and  in  securing  the  paving  contracts  conse* 
qaent  thereon,  is  void  on  grounds  of  public 
policy ;  and  in  the  course  of  the  opinion  It  is 
said  an  ordinance  passed  by  a  common  oouncQ, 
providing  for  the  paving  a  public  street,  is 
a  species  of  legislation  as  much  as  an  act  pass- 
ed by  the  Legislature,  though  the  body  passing 
It  is  mbordlnats  In  Its  diaracter,  and  is  created 
by  Qie  Legislature  Itself.  Hie  rule,  therefore, 
whidi  makes  void  a  contract  for  a  contingent 
oompensfttkm  for  obtaining  legislati<m  applies 
as  well  to  the  common  council  of  a  city  as  to  the 
Legislature  of  a  state.  The  doctrine  laid  down 
in  Tool  Co.  T.  Norris,  ubi  supra,  is  adopted  in 
the  opinion  and  a  large  number  of  additional 
cases  dttd." 

We  have  dted  at  some  lengtib  the  boldlnK 
of  the  Supreme  Cfmrt  of  IHinoia  and  the  fed- 
eral court  <m  this  qoestlcm  for  tlie  reasm 
tbat  each  of  said  casea  Is  directly  In  point 
ffit  the  qoeedoa  hwe  InTolred.  The  caae  of 
OrldiAeld  t.  Bermudast  npra,  waa  a  suit 
OD  a  contract  Identical  In  all  respects  to  the 
(me  berdn  sued  upon,  and  a  recorery  was 
4tftUd  on  the  greond  that  sneb  contracts 
were  agnlnat  pabUe  policy  In  that  tbey  had 


tou. 

for  llieir  prlmaiy  pmposs  the  afeenrlng  of 

leglBlatlon  Crom  a  dty  ooundl*  and  to  recog- 
nlse  the  Talldl^  of  this  daea  ot  contracts 
would  open  a  wide  Add  for  graft  and  qkic- 
nlatlon.  The  case  of  Snasman  r.  Porter,  en- 
pra,  was  a  suit  on  a  cmitract  that  had  tot 
Its  purpose  the  securing  of  ttie  consent  of 
property  owners  for  the  coimtmctlon  and 
maintenance  of  a  trolley  Una  In  front  of  the 
properties  of  the  signers,  and  also  to  obtain 
a  municipal  franchise  to  operate  such  trolley 
line  for  a  fee  contingent  opon  succeae.  Tbe 
objectl(»iable  feature  of  this  spedea  of  OHV 
tract  iB  that  the  compensation  to  be  derived 
therefrom,  as  a  scde  consideration  ttaerefcHT. 
Is  made  contingent  upon  the  success  of  pro- 
curing ordinances  frwn  a  municipal  council 
wblch  is  a  species  of  legislation  that  requires 
all  the  safeguards  tiiat  the  law  can  afford. 

mie  sole  consideration  tor  the  contract 
.herein  sued  upon  is  the  securing  of  legiala- 
ttOD  from  the  dty  council  of  Durant,.  OkL^ 
authorizing  the  paving  and  adopting  the  par- 
ticular paving  handled  by  the  Shelby-Down- 
ard  Asphalt  Cnnpany.  A  failure  to  secure 
this  desired  legislation  would  result  in  the 
plalntlfl  receiving  no  compoisatlon  whatever 
for  his  work  and  labor.  It  at  once  becomes 
apparent  that  the  dear  tendency  of  a  con- 
tract of  this  nature  Is  to  use  whatever  means 
may  be  necessary  to  procure  the  desired  ac- 
tion of  the  d^  oouBClL  When  thla  tendency 
becomes  ai^arent.  the  courts  do  not  stop  and 
Inquire  whethw  or  not  lmpr<H;>er  meana  were 
In  fact  used.  It  closes  the  door  and  refuses 
rec(«nltloa  to  any  contract  whldi  op&u  a 
field  for  the  use  of  audi  means. 

In  the  caae  of  MeOnffln  v.  Ooyle  ft  Ousa. 
16  Okl  048,  85  Paa  8S4,  86  Pac.  062.  6  Ii.  H. 
A.  (N.  S.)  S2i,  the  doctrine  was  annonnced 
that  no  contract  or  agreement  which  had  for 
Its  purpose  the  oontnlUng  or  InfluenciDg  oC 
the  govsnunent;  tbs  adndnistratSoo  of  Jna- 
Uct,  tba  appcdntmait  of  pnblle  officer^  or  the 
ordinary  ooorae  of  legtalatioo  would  be  en- 
forced by  the  courta  of  this  state.  The  rule 
announced  In  tibe  case  of  Xool  Oo.  t.  NiMrrl^ 
2  WaU.  48;  17  L.  DO.  868,  was  asprored.  ami 
tills  rule  has  been  consistently  adbwad  to  fay 
all  the  decisions  since  that  time. 

In  the  case  <tf  Hare  v.  Phaup,  28  OkL  BTS, 
101  Pac.  lOftO.  188  Am.  St  Rep.  862,  tbU 
court  had  before  it  tor  oonsldentlan  the  va- 
lidity of  a  cootzact  providing  for  the  pay- 
ment tor  services  and  OTpenies  Incurred  In 
procuring  the  estaUishment  ot  a  post  office 
on  a  certain  block  In  the  dty  of  Tecumseh, 
Okl.  T.  Judge  Dunn,  speaklng  for  the  court, 
said: 

**aases  almost  wltlioat  number  oenld  be  dted 
and  quoted  from  whiA  hold  tJiat  eontcacta  ot 
this  character  are  not  void  because  of  the  con- 
clusion that  corruption  and  wrong  doing  and 
undue  influence  would  be  the  certain  result 
thereof,  but  on  account  of  the  recognltiott  by 
them  of  oomptlng  teadoides  of  snch  eontraet.** 
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Davii  T.  JaMmy,  OS  OfcL  «5»  UB  Pm.  S41. 
L.  B.  ^  l»ieD. 

We  are  not  unmindful  that  a  different  con- 
clnsloa  has  been  reached  by  the  Supreme 
Court  ot  KaDsas  lo  the  case  of  Barber  As- 
phalt Parlng  Co.  et  al.  t.  Botsford.  06  Ean. 
GSS2,  M  Pac.  3,  hat  w«  beUeve  that  the  rule 
announceil  by  the  Kanaas  court  la  against 
tin  wdibt  of  auOuffUr  and  reaaon ;  that  It 
Is  Bot  IQ  hanDonj  wtUi  the  rule  adhered  to 
hy  tbB  Supreme  Court  ot  this  Btat&  It  fur- 
flier  am>ean  that  Qie  concLusUn  reached  by 
the  Supreme  Court  of  Kansas  was  based 
man  on  the  state  of  tbie  pleadings  than  on 
the  merits  Involved  In  the  action.  Ji'or  this 
reason  alone  It  cannot  be  h&A  to  be  author- 
ity, for  the  Supreme  Court  of  this  state  has 
e^ressly  held  In  the  case  of  McGuflOn  v.- 
Coyle  &  GusB,  supra,  that  In  order  to  reach 
the  question  of  the  validity  o£  ft  contract  that 
ofCoida  against  public  pc^cy,  It  la  not  nee- 
easary  that  such  defense  be  ptoaded,  but  that, 
when  It  appears  firwa  the  evldoice  adduced 
by  either  party  that  the  cause  will  be  dis- 
missed by  the  court,  evea  though-there  Is  tto* 
motion  made  by  elt3ier  of  tlie  lltlganta  re- 
questing such  actlmi.  Parties  are  not  per- 
mitted Ip  this  state  to  waive  the  question  of 
the  validity  of  a  contract  that  la  void  be- 
cause against  public  policy  and  Invoke  the 
Jurisdiction  of  flie  court  to  adjudicate  their 
respective  rights  thercnndw. 

It  appearing  from  the  evidence  adduced  In 
the  trial  of  this  cause  that  the  primary  pur- 
pose of  the  contract  sought  to  be  enforced  to. 
this  action  was  to  secure  legislation  to  be 
enacted  by  the  dty  council  of  Durant,  Okl., 
and  that  the  compensntioa  to  be  paid  plain- 
tiff for  the  services  rendered  In  this  respect 
was  contingent  upon  his  success  In  procuring 
this  legislation,  we  are  constrained  to  hold 
that  the  contract  offends  against  public  pol- 
icy, and  should  receive  no  recognition  in  the 
courts  of  this  state. 

We  therefore  reconunnd  that  the  Jodg- 
ment  of  the  trial  court  be  afflrmea. 

PBB  OCTRIAM.  Adopted  In  whola 


CLABK  et  sL  v.  TRAZHBR.   (Na  9OO0.) 

<Sapreme  Court  of  Oklahoma.    Dee.  10,  1918. 
Rehearing  Denied  Jan.  13,  1919.) 

(Syllahua  by  the  Court.) 

1.  Tst7ffrs  «=»S71<2)— OoirsTBuonvx  'Ekovs— 
Bpmcikhct  or  PvrmoiT. 

The  petition  in  this  case  examined,  and 
held  to  state  a  c&nm  of  action,  and  it  was  error 
Co  sustain  a  demurrer  thereto. 


2.  Ruusnra  i>  up  qmioLTOBnr  or  Lav— In> 

ADBqUATB  BBKBOT  AT  LAW.  . 

■Where  the  aUegattoDs  of  a  petition  clearly 
show  that  the  plaintUti  have  no  adequate  reme- 
dy at  law,  it  is  uoDecessary  to  allege  the  same. 

(AUitioMl  ByUabw  hp  BiUorial  Staff.) 

3.  Specific  Pertobhanok  ^s^SS— Uxkoautt 

or  CONTBACT. 
Where  the  parties  have  made  a  contract,  not 
specifically  enforceable  because  invalid  as  against 
public  policy,  equity  will  not  make  and  enforce 
a  new  and  ralid  contract  for  them. 

4.  TrPOTS    «=>72— RB8tJLT(He  TBTJST— PUB- 
CHABB  WrrH  MOKET  OT  ANOTHXB. 

Where  property  is  purchased  by  one  with 
the  money  of  others,  a  trust  arises  In  favor  oi 
sadi  others. 

6b  PUBXJO  LAKDa  «=>64(10>-iSCHOOI-  LAITDa 

—Estate. 

A  holder  of  a'  Kbod  land  certificate,  hSThig 
a  preference  right  to  boy  the  land,  has  an  equi- 
table estate  in  the  option. 

0.  Taosn  •ss'lO— SOBJnoT-MAiTBB— EquiXA- 

BU  ImUBSra  AHD  BaiATU. 

A  trust  may  be  created  in  equitable  ss  wcU 
as  legal  interests  and  estates. 

7.  PuBuo  Lauds  ^&4(8>— Schoo^;<  Lahds— 

liBaSB'S  UlOUX  10  PUBCHASE. 
The  preference  right  of  a  school  land  lessee 
to  purchase  the  land  is  in  legid  effect  an  option, 
which,  even  before  election  to  purchasfv  creates 
an  equitable  estate  In  the  optionee. 

Oommlsiloners*  Opiolon.  Division  No.  3. 
Error  from  District  Court,  Lincoln  Coun- 
ty ;  Chaa.  B.  Wilson,  Judge. 

Suit  by  Mary  darfe  end  others  against 
EUa  Frasier.  Demurrer  to  petition  sus- 
tained, and  pi^twtiff^  bring  error.  Bvrsrsed 
and  radaAnOedi  with  dlrectUnis.- 

F.  A,  Rlttenhouae  and  Oeoi^e  B.  Hltten- 
house,  both  of  Chandler,  for  plalntUTs  In 
error. 

Emery  A.  Foster,  of  Chandler,  for  defend- 
ant !n  emnr. 

HOOKER,  C.  The  petition  In  this  case 
alleges  that  the  plaintiffs  and  the  defendant 
are  the  only  heirs  of  one  Mott,  who  died  in- 
testate In  Lincoln  county,  Okl.,  In  1900,  and 
that  she  owned  at  the  time  of  her  death  a 
school  land  lease  on  the  real  estate  involved 
In  this  action,  and  that  she  was  in  the  pos- 
session thereof,  and  that  after  her  death  one 
Andrew  G.  Parks  entered  into  possession  of 
said  lease  for  tiie  use  of  himself  and  the 
other  heirs,  and  that  he  made  valuable  Im- 
provements thereon,  as  well  as  paid  the  ren- 
tals to  the  state  up  to  November  22,  1915,  at 
which  date  the  state  had  advertised  and  sold 
the  same,  but  that  the  defendant,  Ella  Fra- 
zler,  for  the  use  of  herself  and  the  oth«r 
heirs,  held  the  lease  In  her  own  name;  that 
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at  said  aale  it  wu  acned  that  BUa  Fresler 
and  one  other  heir  should  attend  the  sale  and 
parchase  the  same  for  the  ose  of  all  the 
h^rs,  and  that  1^  fraud  and  deceit  tiie  nld 
Ella  FniKler  Indaoed  the  o^er  tuHx  to  re- 
maln  away  from  said  sale,  agreeing  to  attend 
said  sale  and  carry  ont  the  agreement  made 
by  the  heirs  with  the  two,  bat  that  said  Ella 
FnuEier,  In  vtolaOon  of  said  agreement,  at- 
tended said  sale  and  purchased  the  property 
and  paid  for  It  with  the  money  belonging  to 
all  of  the  helzB  of  said  Ubtt,  and  took  the 
title  to  herself,  and  now  claims  the  same  as 
her  own,  and  refnsea  to  recognise  any  of  stM 
heirs  as  intoested  In  said  property;  and  in 
the  second  cause  of  actlMi  an  accounting  is 
asked  for.  aUeglng  Oat  obtain  UKmeys  from 
tiie  proceeds  of  the  sale  of  personal  property 
of  the  said  Motfc  was  deUvered  to  said  Ella 
Trasder.  and  she  had  failed  to  account  for  It, 
and  had  approinlated  It  to  her  own  use,  to 
tiw  detriment  of  the  h^rs. 

[1]  A  danurrer  was  sustained  to  this  peti- 
tion, and  plaintiffs  In  error  haTe  appealed. 
Does  it  state  a  cause  of  action?  The  defmd- 
ant,  Ella  Fraader,  contends  not,  as  she  says 
that  a  tmst  cannot  be  declared  In  school  land 
for  that  the  purchaser,  nnder  section  7160, 
Ber.  Laws  1910,  must  make  an  affidavit  that 
the  land  is  for  his  own  use,  and  that  this 
statute  renders  invalid  the  contract  alleged 
to  have  been  made  by  the  heirs  with  her  prior 
to  the  sale,  and  In  sniqport  of  her  contention 
the  following  authoritleB  are  cited:  26  Cyc. 
416;  Churchill  t.  Anderson,  66  Cal.  BO;  Mc- 
Gregor T.  Donelly,  67  Cal.  149,  7  Pac.  422; 
Hlggins  r.  BuUer,  10  OkL  846,  Pac.  810; 
Prince  t.  OosneU,  19  OkL  175.  92  Pac.  164; 
Anderson  t.  C^rkins,  136  U.  8.  48S,  10  Sup. 
Ct  906.  34  L.  Bd.  272;  Bass  v.  Smith,  12 
OkL  486,  71  Pac  628.  And  in  BCcMUlan  t. 
Wrltfbt.  60  Wash.  U4,  106  Pac.  176,  the  rule 
is  announced  that,  where  the  parties  have 
made  a  contract  not  ^tedfically  enforceable 
because  invalid  as  against  public  policy, 
equity  will  not  make  and  enforce  a  new  and 
valid  contract  for  them. 

It  is  also  asserted  that  the  preference  right 
given  by  law  to  lessees  came  into  existence 
in  1906,  by  vlrtne  of  section  9  of  the  EnaUIng 
Act,  and  that,  as  Mrs.  Mott  died  In  1900,  the 
rights  of  the  heirs  must  be  governed  by  the 
laws  In  force  at  the  time  of  her  death.  The 
petition  here  does  not  aDege  that  it  was 
agreed  or  understood  that  Ella  Frazier  and 
the  other  should  attend  said  sale,  and  buy 
■aid  land  ftor  tbonselvea  and  ther^  make 
an  aflldavlt  that  they  had  bon^t  flu  same 
for  thuasdves  only,  and  that  no  one  else  was 
directly  m  Indirectly  Interested  theieln,  but 
it  will  be  noticed  that  said  petition  diarges 
that  It  was  agreed  that  these  parties  should 
attoid  said  sale  and  purchase  the  same  for 
the  use  and  benefit  of  all  the  bdrsk  andtJieret^ 
protect  the  heirs  la  the  property  right  whldi 
had  been  paid  for  by  thsm  and  bald  1b  trast 


for  then  slaee  tur  daallL  Thsiatee  tUM 
provlshHi  of  the  statute  doea  not  and 
oonstitates  no  bar  to  the  mfUcenwot  «f  tiielr 
right  under  the  allegations  of  die  petition. 
Had  EUa  Prazier  complied  with  the  agree- 
ment as  sieged,  no  statute  would  have  beoi 
violated.  The  fact  that  she  bootfit  the  iri^ 
erty  In  her  own  name,  made  an  affidavit  that 
It  was  for  her  own  nse,  and  no  one  was  In- 
terested directly  or  Indirectly  therein,  all  In 
violation  of  good  &Uh  and  contrary  to  her 
own  agreanent,  cannot  be  urged  by  her  aa  a 
reason  why  she  should  not  be  made  to  carry 
out  her  agreement 

Under  section  7168^  Rev.  I>aw8  1910,  a  pur- 
chaser of  school  land  has  the  xl^t  to  trana* 
fer  his  ri^t  In  and  to  such  lands  before  de- 
livery of  the  patent 

This  court  In  Wlnemlller  v.  Page  (No. 
7958),  179  Pac  — t  not  yet  oflldally  reported, 
saya: 

"L  lie  public  policy  of  a  state,  wUdi  a  con- 
tract must  violate  in  order  to  raider  it  Illegal 
and  UMufwceabl^  must  b«  ascertained  from  the 
OonstitntioD,  lecislatiTe  enactments,  and  ded- 
aions  of  the  courts  of  the  state.  The  courts 
will  not  denounce  a  contract  as  being  void  and 
unenforceaUe  unless  it  dearly  and  unequivocal- 
ly contravenes  tbe  prindples  of  public  p<dicy, 
ascertained  from  above  dttigaated  source^  and 
not  la  proUenatical  and  doubtful  cases. 

*^  A  etmtract;  lawful  In  Its  incq>tiQii  and 
within  the  reasonable  reach  and  scope  of  Its 
terms  and  condltiODa.  is  not  rendered  Illegal 
and  unenforceable  by  the  doing  of  an  unlawful 
act  by  one  of  the  purties  to  the  contract  in  the 
Course  of  its  performance;  aucb  unlawful  act 
not  being  required  by  the  terms  of  the  contract, 

"3.  Where  two  or  more  parties  engage  In  a 
joint  enterprise,  and  in  the  fnrtiierance  of  sodt 
enterprise  property  is  acquired  and  tiia  title 
tlwreto  is  taken  in  tbe  nam*  of  one  of  the  par- 
ties, socb  party  holds  said  property  In  tnut  for 
all  the  parties  to  sudt  joint  oitwprise,  and  the 
statutes  of  fraud  do  not  apply  in  such  cases. 

"4.  Where  property,  real  or  peraooaL  which 
is  impressed  with  a  trust  of  any  kind,  express 
or  by  operation  of  law,  is  conveyed  w  trans- 
ferred by  the  trustee  to  one  having  actual  or 
conetruetlfe  notice  of  the  trust  sudi  pordiaser 
acquires  and  holds  such  property  subject  to  the 
sald  trast  that  existed  before  such  trmnsIM',  and 
becomes  hlmaelt  trustee  for  tbe  original  benefi- 
ciary. 

"6.  Where  the  trustee  has  placed  the  original 
trust  property  beytmd  the  reach  of  tb»  benefi- 
dary  by  sale  to  an  Innocent  purdiaser  for  value 
and  without  notice,  tiie  trust  attadies  to  the 
proceeds  of  and  sale,  and  said  trustee  holds 
said  fund  in  tntst  for  die  bsnefldaiy. 

"0.  Notioe  to  an  agent  whik  acting  for  his 
prindpal  and  within  the  scope  of  hla  anthnity 
is  imputed  to  the  principal.  Notice  to  an  agent 
who  represents  both  parties  to  a  transaction 
with  thdr  knowledge  aad  consent  Is  notioe  to 
dther  of  them  to  whom  It  would  be  notioe  if 
the  agent  represented  him  alone,  and,  if  eadi 
would  be  diaiged,  the  aotice  to  the  agent  is 
notice  to  both. 

"7.  To  cwistltnte  a  "bona  fide  purchaser" 
three  aiags  Bvst  esist:  (a)  A  panhass  la  good 
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ttith;  (b)  tor  Tains;  and  (c)  without  noOce. 
And,  wh«fe  a  tubfegnent  pardiaser  Interpoaea 
tlw  defense  of  a  bona  fid*  ^rcbaser,  the  bur* 
den  is  upon  him  to  show  a  purchase  for  Talne, 
and  on  his  failure  to  do  so  he  cannot  dalm  the 
benefits  of  a  bona  fide  purchaser.'  [Adams  Oil 
&  Gas  Ckh  T.  Hudson,  66  Ofcl.  880]  156  Pac. 

"8.  tn  aettona  growinj  out  of  trust  relations 
the  statate  of  Umitetion  begliis  to  ran  In  tMor 
of  the  tniato*  and  against  tb«  cestui  que  trast 
whan  the  trust  terminates,  or  when  the  trustee 
repadiatea  Uie  trust  and  asserts  an  interest  ad< 
verse  to-4he  cestui  qae  trust,  and  when  the  ceatul 
gae  trust  has  knowledge  of  the  repudiation  end 
aaaertion  of  an  adverse  daim  hj  tite  tniatee; 
in  floch  oasea  sobdivlsion  t,  %  4aBfI,  B.  L.  IIUO^ 
which  piOTides,  *Ab  aedim  for  ratted  act  hex*- 
InbeCtse  provided  fw,  can  011I7  be  biooght  with- 
in flva  years  after  the  cause  of  aetlcn.  shall  have 
aoemed.'  apidiea." 

iX]  The  petition  contains  snflMAUt  allega- 
tlona  to  allege  fraud.  t.  May,  Idd  Paa 
1077.  U  E.  A.  1918C,  431.  And  the  rule  la 
that  where  the  auctions  of  the  petition 
clearly  show  tbat  the  plalntlfrs  have  no  ade- 
quate remedy  at  lav,  it  Is  unneceosary  to  al- 
lege they  have  no  adequate  remedy  at  law. 
Gill  T.  Newhouse  (Mo.)  178  9.  W.  496.  Sec- 
tion S4,  Story's  ESquIty  Pleading,  Is  as  follows: 

"If  the  case  made  by  the  bill  Is  otherwise  of 
clearly  CQultable  jurisdiction,  the  court  will  sus- 
tain it  although  the  clause  is  omitted." 

See  16  Oye  222,  and  caaea  dted. 

[t,  4}  It  is  the  contention  of  tbe  plaintitra 
In  error  that  under  tiie  ftcta  alleged  In  the 
two  canses  of  actlcm  the  petition  states  facta 
mfflctent  to  oonstltate  a  resnlting  trust,  and 
tbat  saia  Fraaier  holds  the  legal  title  in  trust 
tor  tbe  heln  of  Mallnda  C  Uott 

Section  0600,  Bcrr.  Iaws  ISU),  provides  that 
when  a  transfer  of  tbe  real  property  Is  made 
to  one  person,  and  the  consideration  there- 
for Is  paid  by  ov  for  another,  the  trust  is  pre-' 
snmed  to  result  in  tevor  of  the  person  by  or 
for  whom  such  payment  la  made. 

8ectl<m  6609,  Bev.  Laws  iBlO,  provides  tar 
■tnists  in  niatKtti  to  real  estate  by  operation 
of  law. 

,  Frank  Irvine  In  Us  woA  on-  Trusts,  89 
Oyc  104,  lays  down  the  rule  as  follows: 

"  *  *  *  A  resulting  trust  may  arise:  (1) 
Where  an  estate  is  pur^ased  in  the  name  of 
ine  person,  bnt  tiie  money  or  eoniddaration  U 
paid  by  another;  (2)  where  tiam  is  a  disposi- 
tion of  property  upon  tnuts  which  are  not  de- 
dared,  or  are  <HiIy  partially  declared,  or  are 
tll^l;  (8)  where  a  conveyance  is  made  wldt- 
out  any  eonslderatioD,  and  it  appears  from  the 
circumstances  that  the  grantee  was  not  intend* 
ing  to  take  beneficially;  (4)  where  a  perwm 
standing  In  a  fiduciary  ration  uaes  fidndary 
funds  or  aasets  to  purdtase  property  in  his  own 
ev  a  third  perscm's  name;  and  (5)  It  has  been 
said  that  a  resnlting  trust  will  arise  in  certain 
cases  of  fraud  where  transactions  have  been 
carried  on  mala Ude.  •  • 


Our  statute  was  takea  from  Dilute,  and  In 
tbe  case  of  Sloff  Ton  t.  Wms  Freok  16  8.  D. 
388,  92  N.  W.  1078,  the  mon^  was  advanced 
to  purchase  a  part  interest  in  a  mining 
claim ;  a  patent  was  taken  in  the  name  of  the 
person  receiving  the  mon^.  It  was  held 
t|iat  be  held  tbe  legal  title  in  trust  for  tbe 
perBons  tBcniamng  the  money  to  the  eztfflit 
of  th^  intnests. 

ne  statute  was  again  construed  in  Hide- 
son  Oulbert,  19  S.  D.  207,  102  N.  W.  774, 
and  a  trust  was  said  to  be  propv  under  fiicts 
much  more  extreme  than  in  the  instant  case. 
The  court  said  that  it  was  immaterial  when 
the  money  waa  paid,  and  that  tbe  trust  would 
exist  in  favor  at  the  one  who  furnished  the 
mon^  even  In  tbe  absence  of  any  agreement 
tor  A  trust  It  was  Mid  tbat  the  statute  did 
not  contemplate  an  agreonent 

In  tbe  case  <a  J.  I.  Case  ^Diresb.  MkdL  Go. 
r.  Walton  Trust  Co..  89  OkL  748,  186  Pac. 
780,  this  court  he3d: 

"Resulting  trusts  are  those  whidi  arise  where 
the  1^1  estate  in  property  is  disposed  of,  con- 
veyed, or  transferred,  but  the  Intent  appears  or 
is  infttred  from  the  terms  of  the  disposition,  vc 
from  the  accompanying  facts  and  drcumstances, 
that  the  beneficial  interest  is  not  to  go  to  or 
be  enjoyed  with  the  l^al  title.  In  sudi  a  case, 
a  trust  is  implied  or  results  in  favor  of  the  per- 
waa  for  whom  tbe  equitable  interest  is  assumed 
to  have  been  int^ded,  and  wlum  equity  deems 
to  be  the  real  owner." 

"Keaulting  truats  are  not  within  the  statute 
at  frauds,  and  may  therefor  be  establialied  by 
parol  evidence  where  not  otherwise  Incompe- 
tent" 

See,  also,  Boyd  r.  Wlnte.  104  Pac.  781. 
In  tbe  case  of  McCoy  t.  McCoy,  3D  Okl.  379, 
121  Pac.  17%  Ann.  Caa.  1913a  146,  held  that: 

"Where  a  petition  contains  Uie  aveiment  that 
plaintiff  and  two  otiier  parties  entered  into  a 
verbal  agreement,  by  which  It  was  agreed  and 
understood,  by  and  among  the  three  parties, 
that  each  would  contribute  one-tbird  of  tiie  pur- 
chase price  of  a  tract  of  land,  and  that  tiie  deed 
Co  same  should  be  made  to  the  three  parties 
joindy,  and  tiiat.  acting  upm  audi  agreenmit^ 
each  party  contributed  his  part  of  the  pnrdtase 
money,  and  that  tiie  deed,  when  executed,  la* 
stead  oi  bdng  made  to  the  three  parties  jointly, 
was  made  tO'  the  two  parties  other  than  plaintiff, 
and  tbat  such  variance  between  the  deed  and  the 
agreement  was  due  to  the  intrigue  and  fraud  of 
one  of'  the  joint  grantees  named  in  tbe  deed, 
beldi  such  an  agreement  la  not  witliin  the  stat- 
ute of  trandt,  and  sadi  petition  dees  not  fall  to 
state  a  cause  oi  action  by  reason  of  the  alidad 
contract  befng  in  parol." 

"Where  three  parties  enter  into  a  verbal 
agreement  wherein  It  Is  agreed-  and  understood, 
by  and  am<a)g  tiiett,  merely  that  together  tii^ 
wHI  purchase  a  certain  tract  of  land,  each  pay^ 
Ing  one-tbird  of  tbe  purdiase  price,  and  that 
tiie  deed  to  audi  land  shaU  be  made  to  the  three 
parties  jolntiy.  and  that  eadi  pu^  ahaB  own 
hnd  hiM  an  undtvided  onMhird  Interest  there' 
in,  sudi  an  agreement  Is  not  one  which  will  eon- 
sUtuta  'a  contract  creating  an  express  tn»t  fof 
the  sale  of  reid  estate'  nor  is  It  audi  an  agree 
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nent  aa  tma.  itm  teAui  would  Imply  an  intent 
CO  create  a  trust.  Bat  if,  tiiroogh  mistake  or 
fraad,  after  each  part;  acting  upon  such  agree- 
ment has  paM  hia  portion  of  the  purchase  price» 
Uie  deed  to  such  land  be  made  to  two  of  the 
parties  jointly,  the  other  party  to  the  agree- 
ment not  being  mentioned  In  the  deed,  then  the 
law  presnmes  a  trust  to  result  from  Bucfa  facts 
in  faror  of  the  party  whose  name  !•  left  out  of 
the  deed.  And  in  a  suit  to  bare  a  resulting 
trust  declared  in  favor  of  the  party  whose  name 
ia  left  out  of  the  deed,  oral  testimony  is  admU* 
cible  to  prove  the  parol  agreement." 

In  the  body  of  the  opinion  It  is  said: 

"Hence,  if  there  is  a  trust  of  any  class  in- 
Tolved  in  thia  case,  it  is  one  arising  from  the 
facts,  and  becomes  a  trust  by  operation  of  law. 
If,  from  the  conAti<m  of  fbcta  existing,  a  trust 
arises  or  results  by  operatioQ  of  law,  then  it 
may  be  valid  whether  the  agreement  from  whidi 
the  condition  arises  be  in  writing  or  in  parol; 
and,  if  the  fiicts  alleged  in  tiie  petition  are  such 
that  from  them  the  law  presumes  a  trust,  or 
such  that  a  trust  results  therefrom,  it  becomes 
one  whlcli,  by  tlie  anthoritiet.  la  nnivenally 
treated  a«  an  implied  trust  or  a  resulting  trust, 
and  is  not  within  the  statute  of  frauds." 

In  the  case  of  Flesaer  v.  Cooifet,  88  Okl. 
18S,  1S4  Pac.  870.  It  was  beld  that: 

"Upon  what  theory  tiie  court  exdudes  the 
testimony  tending  to  prove  these  material  facts 
we  do  not  know.  Notwithstanding  the  impor- 
tance of  the  case,  there  has  been  no  appearance 
on  the  part  of  the  defendant  in  error  in  this 
court.  If  it  was  the  intention  of  Oeorge  W. 
Gardenhire,  in  the  conveyance  by  him  made, 
and  tbtm  subsequently  made  by  Us  authority 
(if  such  was  the  case),  to  retain  the  beneficial 
interest  in  th«  land,  though  the  legal  title  was 
in  anot,her,  in  equity,  he  would  continue  to  be 
the  real  owner,  save  as  against  the  rights  of 
innocent  purchasers  from  the  one  holding  the 
legal  title.  It  was  competent  for  the  defendant 
to  show  that,  notwitlLstanding  the  legal  title 
in  turn  vested  in  the  several  grantees,  yet,  the 
conveyances  hdpg  without  consideration,  and 
the  grantor  at  all  times  having  continued  to 
exercise  full  control  and  ownership  over  the 
land,  be  in  fact  was  the  tme  owner,  and  that« 
ficom  the  several  conveyances  and  the  accom- 
paoying  facts  and  circumstances,  it  was  intend- 
ed that  the  beneficial  interest  should  not  go  to 
or  be  enjoyed  by  the  party  holding  the  legal 
title.  .Snch  fact  being  established,  a  resulting 
trust  would  arise  in  favor  of  the  grantor.  As 
is  said  in  Pomeroy's  Bquity  Jurisprudence,  j 
1D81:  In  ^  wectes  4tf  molting  trusts,  inten- 
tion la  an  sssoitlal  dement,  although  that  in- 
tentbn  ia  new  e:QveBBed  by  any  words  of  di- 
rect creation.  Thm  must  be  a  ttai^f^,  and 
equity  infers  the  intention  that  the  transferee 
was  not  to  rec^ve  and  hold  tbe  legal  tiUe  as  the 
beneficial  owner,  but  that  a  trust  was  to  arise 
in  favor  oi  the  party  wb<»x  equity  wonld  re- 
gard as  the  tMpeScial  owner  under  the  circnm- 
stances.  *  •  *  Basulting  trusts,  therefore^ 
are  those  wbldi  arise  where  the  legal  estate  In 
jttapectj  is  diapesad  of,  conveyed,  or  transfemd; 
but  tiie  intent  appears  <w  is  inferred  from  tlM 
terms  of  the  diapoeitioa,  or  from  the  accompany- 
ing facts  and  circumstaaces.  that  the  beneficial 
interest  ia  not  to  co  w  be  enjoyed  with  tbs  legal 
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title.  In  socb  case  a  tmst  is  impUad  .at  results 
in  favor  of  the  person  for  whom  the  equitable 
interest  is  aasumet  to  have  been  intended*  and 
whom  equity  deems  to  be  the  real  owner.  This 
person  is  the  one  from  whom  the  consideration 
aetoaUy  comes,  or  who  represents  or  is  identi- 
fied in  ri^t  with  the  conatderatioa;  tbs  result- 
ing trhst  follows  or  goes  with  the  real  emsU- 
eration.'  Pomtsroy's  Eiquity  Jurivradeoce^  ff 
155,  1030^  1031,  et  seq. ;  Morgan  v.  Field,  35 
Kan.  162,  10  Pac  448 ;  Sanders  t.  Steele,  124 
▲la.        26  South.  882." 

From  the  facts  and  drcomstances  of  the 
Instant  case  It  to  apparent  that  the  oonsider- 
aUon  waa  paid  hgr  all  the  heira  of  Mallnda  G. 
MoCt,  that  the  poaaoMrioo  of  the  pnmiaea  was 
in  Andrew  O.  Parka  for  and  on  bdialf  of  all 
the  belra,  bat  that  the  naked  legal  title  was 
in  EUa  Fnuder,  brinKlnc  the  case  4dearly 
within  the  mie  announced  In  0»  forego  ins 
case. 

In  the  case  of  Mcndenhall  v.  'Wiiltm  et  aL, 
lfi7  Pac  782,  the  ooort  held! 

"In  the  absence  of  drcumstances  showing  a 
contrary  intention,  where  property  is  conveyed 
to  a  husband  in  eonstderatlcm  of  mon^  or  as- 
sets furnished  by  or  bekmctng  to  the  wif^  pv- 
ticulariy  where  an<^  conveyance  is  made  to  the 
husband,  without  the  wife's  knowledge  or  con- 
sent, a  trust-  results  in  favor  <d  the  wife  with 
respect  to  such  property.** 

In  the  case  of  Hayden  t.  Dannenberg,  42 
Okl.  776.  l4S  Pac  858,  Ann.  Cas.  ldl6D,  1191, 
the  conrC  In  oonstrolng  a  ocmstnicttTe  trust 
held: 

"Where  a  party  obteins  the  legal  title  to 
property,  not  only  by  fraud  or  by  violation  of 
confidence,  or  of  fiduciary  rations,  but  In  any 
other  unconscientious  manner,  so  tiiat  he  cannot 
equitaUy  retain  It  against  tlie  rightful  owner, 
equity  carries  out  Its  theory  of  a  donUe  owna*> 
ship,  equitable  and  legal*  by  imprcsaiiig  a  cen- 
stmcttve  trust  upen  ^  property  in  favor  of 
the  one  who  is  in  good  ^mminm  cntitlsd  to  it* 
and  who  la  eenddsrsd  la  eqidty  as  the  beneficial 
'  ownw." 

The  following  cases  affirm  the  existence  of 
a  trust  where  pn^rty  to  poiidiased  with  the 
money  at  anotiur:  Gvaham  t.  Sng,  M  Ky. 
839,  24  B.  W.  4a&;  llnier  T.  Wtitaand. 
Minn.  444,  101  N.  W.  ftl2;  Brown  r.  Biowb, 
77  Va.  610;  Boyd  Hanklnson,  42  BVd.  49, 
34  C.  G.  A.  197;  Kent  t.  Dean,  138  Ato.  800; 
80  South.  B43;  AmoM  v.  Cord«  Ift  Ind.  177. 

In  the  case  of  Bees  t.  Bgan,  166  Pac.  IMS 
(No.  7868)  not  yet  oflldaUy  npottad.  it  la 
held: 

"A  trustee  cannot  acquire  rights  antagonistie 
to  the  cestui  que  trust;  and.  where  money  has 
been  paid  over  to  a  person  to  pur<^a«e  property 
for  another,  who  fuoiishes  the  money,  a  trust 
relationship  is  established,  and  the  person  to 
whom  the  owner  Is  paid  and  who  has  agreed  to 
make  the  porchase  cannot  acquire  the  property 
for  faimsrif  ao  long  as  the  trust  relationship  ex- 
ists." 

"MutualitT  of  interests  constitotss  a  valid 
consideration  between  persons  who  engage  to 
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prasote  ft  couuBOQ  btuliMM  witefpriM  f  ftid  vut 
vh»  flogsfM  vrHh  otben  to  pwabsM  lntemti 

M  an  lease  in  order  that  doner  may  be  pro- 
cured for  developmeitt,  and  who  hae  received 
the  money  necessar;  from  each  of  hfs  associates 
for  BDCh  purpose,  he  agreeing  to  purchase  ft 
certain  interest  for  each,  cahnot  acquire  the  in- 
terest of  one  of  his  ftSKielates  lor  Uaudf  ftnd 
ftvan  Unself  ot  tkt  defoBse  dwt  thsra  ms  no 
candderaflon  tm  tlw  peiftHmiBMo  of  tts  dnttw 
which  he  asned  to  ftasums  In  bsbalf  of  all  ht* 
texested." 

[1-7]  A  bolder  of  a  school  land  oertUlcate, 
bavlng  a  preference  right  to  hay  the  land,  has 
an  equitable  estate  In  the  option. 

TbB  lav  is  very  definitely  settled  that  a 
trust  may  be  created  in  equitable  as  well  as 
legal  IntwestB  apd  estates.  TtaBS  Lewln  says: 

"Am  a  general  rule,  all  property,  whether  real 
or  personal,  or  whether  legid  or  equitable,  may 
be  made  the  snbject  of  trast"  1  Lewla  on 
Tnsts  (8th  Bd.)  47. 

Perry  lays  down  the  nme  mle.  1  Feny  on 
Trusts  and  Trnatees  (6th  BdO  1  67. 

Id  Wlldev  T.  Hangher.  21  Minn.  101,  It  was 
h^  that  one  who  Iwld  a  certtflcate  for  the 
pnrchase  <tf  8cbo<d  lands  from  the  stat^  and 
lands  having  been  sold  on  a  partial  pay- 
ment, was  the  eqnltable  owner  of  the  land. 
And  on  this  bads  it  was  fifrOier  held  that 
the  land  came  within  the  homestead  statnte. 

The  effect  of  a  certificate  for  the  ptirchase 
of  state  lands  was  coniddoBd  In  Whiter  etc., 
Co.  T.  Lumber  Co..  100  Minn.  10,  110  N.  W. 
371,  tlie  catlfltnte  being  rimUar  to  the  cer- 
tlflcates  Issned  In  Oklahoma,  and  the  legal 
title  being  reserved  in  the  state  nntll  the 
purchase  inice  la  paid  in  full.  It  was  held 
that  a  private  party  could  not  claim  that  the 
certUeate  holder  was  not  the  owner  in  Uit. 

"The  owner  of  a  state  certifleate  of  sale  of 
school  or  swamp  lands  is  entitled  to  possession 
of  the  land  and  its  nnts  and  preflts.  and,  aa 
against  all  the  world  except  the  state,  be  is  to 
be  treated  ss  the  owner  of  the  land." 

The  nature  of  tbe  preference  right  of  a 
state  land  lessee  la  defined  In  Noel  v.  Barrett, 
18  OkL  304,  00  Pac.  12.  It  Is  said  to  be  *a 
valuable  property  right.  •  •  Snch 
preference  rights  are  the  subject  of  sale  and 
purchase  the  snrae  as  titles  to  other  lands." 

It  is  clear  that  the  preference  right  of  a 
school  land  lessee  to  pnrchase  the  land  is,  In 
legul  effect  an  option.  The  lessee  has  a  valid 
rl^t  to  purcliase  an  <^on.  And  an  option, 
even  before  election  to  purdiase  the  op- 
tionee, is  h^d  to  create  an  equitable  estate 
in  tbe  optionee.  Kerr  v.  Day,  14  Pa.  112, 
B3  Am.  Dec.  526;  Hoose  T.  Jackson,  24  Or. 
89.  82  Pac:  102T;  Telfiord  v.  lYoet,  78  Wis. 
172,  44  N.  W.  885;  WfcU  T.  By,  Oa,  SB  Wlfc 
48.  58      W.  «e7. 

We  are  iMC  the  oplidon  that  the  petKkm 
stated  a  cause  of  action,  and  llila  cause-  la 
revened  and  lemanded,  with  directions  to 
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overrule  tha  OttBBRer  to  both  counto  vf  Qnb 
patttloD  and  to  give  OBCendaBt  leave  to  an- 
swer. 

PBB  CUBIAM.  Adopted  in  whole. 


CHICAGO,  B.  I.  &  P.  RT.  CO.  v.  rOBKBS- 
TER.    (No.  9008.) 

(Supreme  Court  of  Oklahoma.   Nov.  10,  1018. 
On  Behearing,  Jan.  13,  1018.) 

(SwlUihut  &v  ih»  OourtJ 

1.  Appeal  aitd  Ebbob  ^»801— IfonoN  voa 
New  Tbia£f~Rivzvob. 

Brron  alleged  to  have  been  committed  by 
lie  trial  court  in  making  an  order  of  revivor 
must  be  presented  in  a  motion  lor  a  new  trial 
before  they  can  be  reviewed  or  considered  on 
appeaL 

2.  JxrnovEirT  ^3»818(B)  —  Foanoiv  Jtrno- 

WlfT— COIXAIEXAL  AirTACS— DiaCUBBEB. 

An  answer  nhSfA  dkallenges  the  action  of 
Uie  probate  court  of  Arkansas  in  making  an  or- 
der appointing  an  administrator  of  the  estate 
of  a  decedent,  who  was  a  resident  of  that  state, 
on  the  ground  that  said  decedent  did  not  have 
or  poseess  any  personal  or  real  property  at  the 
time  of  bis  or  her  death,  is  a  collateral  attack 
on  a  judgment  of  another  court,  and  it  is  not 
error  to  sustain  ft  demurrer  thereto. 

S.  EXEOUTOBS    ANO    AOHINIBTKATOBB  «S»81, 

524(3)— BaafoTA]>-EFfKCT. 
The  removal  of  an  administrator  of  an  e»- 
jtate  appointed  by  the  probate  court  of  Arkan- 
sas after  his  appointment  does  not  ipso  facto 
vacate  or  revoke  bis  letters  of  administration, 
and  an  answer  which  fllleg«  such  removal  from 
said  state  after  said  appointment,  but  fails -to 
allege  that  an  order  hss  been  mads  by  the  court 
appointing  him,  vacftting  ftnd  renAlag  said  let- 
ters, is  Insufficient  to  nuke  ftn  issue  on  the  ca- 
pacity of  ssid  administrator  to  maintain  an  ac- 
tion in  the  courts  of  this  state  ss  such  advinis' 
trator. 

4.  AfPBAi.  AND  Ebbob  «=>1050(1)— IUvivai. 
—  Bbbohboub  Adiossion  or  Etidbnob  — 
Statute. 

BeffMte  tUa  aeut  It  wanantsd  In  .ifv^ng 
a  judgnwDt  for  ertor  in  admittiag  ^lOo■nMtmt 
evidence  or  testlnuwy.  It  must  appear  from  the 
whole  record  that  oa  account  of  the  admission 
of  such  evidence  or  testimony  that  there  has 
probably  been  a  miscarriage'  of  Justice  or  con- 
stitutes a  vlolatioD  of  a  constitutional  or  stfttk 
utory  right. 

5.  Gabbiebs  ^»32l'(23)— Pebsoisax.  Ihjubt 

TO  PaSSENOEB— iNSTBITCTtONB. 

Instructions  complained  <tf  in  the  Instant 
case  examined,  and  held  to  Mrly  state  ^e  taw 
appHcftble  to  fbe  evidence  and  facts  on*  whfdi  a 
reco>v«ry  was  aought 


*a>VOT  ether  tsmm  ms  mm*  toplo  aai  KaT-NDllBBnt  la  sU  Ksy-Hmbsrsa  IHaMte  and  ri  sn 

•  177P^-88 


Digitized  by  Google 


177  PACIFIC 


BEPOBTBB 


e.  Appbu  and  BmsoB  «s»U72(2)  —  JtriKJ- 
KENT— PAsruuT  Bbbohboui— Amxn— Av^ 

FIRlCAnCB. 

When  a  court  renders  a  money  Judgment 
and  attempts  to  fix  a  lien  on  the  property  of 
defendant  to  secure  the  payment  thereof,  that 
part  of  the  judgment  which  attempts  to  fix  said 
lien,  although  erroneous,  does  not  require  a  re- 
Teraal  o{  the  cause,  but  that  pert  of  the  jud9> 
Dwnt  which  attempts  to  fix  an  nnauthwiud  U«n 
may  b«  vacated,  and  the  cause  affirmed. 

On  Rehearing. 

(Additional  Syllalui  by  Editorial  Staff.) 

7.  Appeal  and  Erbob  «=>301— Moiion  job 
New  Trial— Obdeb  or  Revivor. 

The  trial  court's  refusal  to  set  aside  a  re- 
vivor was  not  error  occurring  in  the  trial,  where 
the  motion  to  set  aside  the  revivor  was  pre* 
sented  and  overruled  several  days  before  the 
cause  was  tried,  so  that  it  was  nnDecessai?  to 
incorporate  audi  alleged  ground  for  reversal  in 
the  motion  for  new  triaL 

8.  ABAinMBNT  AND  RETIVAr,    ^SatQ  —  MO- 
TIONS AND  Obdebs— Effect. 

The  action  of  the  trial  court  in  setting  aside 
an  order  of  revivor  for  certain  irregularities  in 
procuring  it  was  not  a  final  determination  of 
plaintiff  administrator's  right  to  revive,  and 
left  bis  motion  to  revive  ^ill  pending. 

9.  Abatbhxnt  ahd  Revival  0»76— Motion 
—Rulings. 

Where  administrator's  motion  to  revive  an 
action  was  granted,  and  court  thereafter  sus- 
tained defendant's  motion  to  vacate  the  order 
of  revivor  and  overruled  administrator's  motion 
for  new  trial  on  motion  to  vacate,  and  plaintiff 
then  served  notice  of  moUon  to  revive  action, 
the  vacation  of  the  order  was  not  a  final  deter- 
mination of  plaintiff's  right  to  revive,  and  left 
motion  to  revive  pending. 

Commissioners'  Opinion,  IHvIslon  No.  2. 
Error  from  District  Court,  Le  Flore  Coun- 
ty; W.  H.  Brown,  Judge. 

Action  by  Mrs.  Jane  Pltchfprd  against  the 
Chicago,  itock  Island  &  Pacific  Railway 
Company,  revived  after  plaintiCt's  death  in 
the  name  of  W.  T.  Forrester,  administrator. 
Verdict  an/l  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Modified  and  affirmed. 

»ee,  also,  44  Okl.  197, 143  Pac.  1146. 

W.  U.  Moore,  Of  McAlester.  and  C.  O. 
Blake,  B.  J.  Roberts,  and  J.  B.  Du  Mars,  aU 
of  151  Reno,  and  T.  Tamer,  at  Poteaa,  for 
plaintiff  In  error. 

Jo  Johnson,  of  Ft  Smitb,  Ark.,  fw  defend- 
ant In  error. 

DAVIS.  C.  This  action  was  begun  in  the 
district  court  of  Le  Flore  county,  Okl.,  by 
Mrs.  Jane  Pltchford,  against  the  Chicago, 
Hock  Island  &  Pacific  Railway  Company,  to 
recover  a  judgment  for  personal  injuries  al- 
leged to  have  been  received  by  plaintUI  while 


a  paasenger  m  one  of  ^  trains  of  dtfeod- 
ant.  The  partlea  will  be  referred  to  as  ther 
appeared  In  the  trial  court;  that  is,  plaintiff 
in  error  as  defendant,  and  defendant  in  er- 
ror as  plalntur. 

The  pWatiff  took  pasaase  one  of  de- 
fendant's trains  at  Hartford,  Atk^  on  the 
6th  day  <tf  Noranber,  1900,  toe  Howe;  <HeL 
When  said  train  arrived  at  Howe,  OkL,  plain- 
tiff was  injured  In  alighting  from  said  train. 
This  action  was  began  to  recow  for  Uie  in- 
juries thus  surtidned.  A  judgment  was  ob- 
tained by  plaintlfl  against  defendant,  and  an 
appeal  prosecuted  to  this  court.  The  judg- 
ment  was  reversed  by  this  court  In  an  <^^nlon 
written  by  Mr.  Commissioner  Sharp,  now 
Cbltf  Justice  of  the  Suprane  Court,  and  the 
cause  remanded  for  a  new  trial.  Chicago,  B. 
I.  ft  P.  B.  Gol  t.  Pltchford,  44  OkL  197,  143 
■iUac  1140.  Before  the  cause  was  again  call- 
ed for  trial,  plalndfr  died,  and  the  cause  was 
revived  in  the  name  of  W.  T.  Forrester,  as 
administrator  of  the  estate  of  Mra.  Jane 
Pltchford,  deceased.  At  the  trial  of  the 
cause  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $5,000.  Judgment 
was  duly  entered  in  favor  of  plaintiff  for  said 
sum,  and  an  appeal  is  prosecuted  to  this  court 
to  have  the  proceedings  reviewed. 

[1  ]  The  first  spedflcatlon  of  error  urged  by 
defendant  for  a  reversal  of  this  cause  Is  as 
follows: 

"The  trial  court  was  without  jurisdiction  to 
try  the  case  or  render  judgment  tlwrein  for  tl^e 
reason  that,  the  original  plaintiff,  Mrs.  Jane 
Pltchford,  having  died,  the  cause  had  not  been 
properly  revived." 

A  lai^e  part  of  the  brief  filed  by  tlw  de- 
l^ndant  in  tbis  court  Is  devoted  to  a  dlsoos- 
alon  of  ttw  action  of  the  trial  court  in  eotw< 
ing  an  order  of  revivor  in  the  name  of  the 
admlnlstratw  of  the  estate  of  deceased.  An 
examination  of  the  record  dlsdoses  that  tfaexe 
was  not  Induded  in  Uie*  motion  for  a  new 
trial  any  complaint  of  the  actlOQ  of  ttte  court 
In  reviving  this  actlMi  in  the  name  of  tbe  ad- 
ministrator of  the  estate  of  decrased.  The 
order  of  revivor  was  entered  on  the  11th  day 
of  August,  1910,  at  ^tlgler,  OkL  On  the  17th 
day  of  November,  1910,  s  special  appearance 
motion  died  by  detendant  for  Hie  purpose  of 
having  set  aside  the  order  of  revivor  made 
on  the  11th  day  of  Aogust,  191^  was  beard 
and  overruled.  This  action  vnu  not  tried 
until  the  2Sd  day  of  November^  1916.  In  or- 
der to  have  reviewed  the  action  of  the  court 
In  overruling  the  spedal  motion  of  defted- 
ant  filed  for  the  puipose  of  having  vacated 
tiie  order  of  revivor  made  on  the  11th  day  of 
August,  imti,  it  vvas  necessary  to  have  Incor- 
porated this  allied  error  in  tbe  motion  foe 
a  new  trial,  and  a  failure  to  presmt  this 
Question  in  a  motloo  for  a  new  trial  precludes 
this  court  from  a  conslderatlim  of  tbis  qne^ 
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Ooa  on  vpMl.  KlMa  Bros.  v.  KilUau,  88 
uu.  m  UtSt  Vac  6t»;  Abran.  ete^  t.  Oont 
doik,28UkL8«6,10l»PacfiM;  flteik  Broi.  T. 
UJmaer,  1»  OU.  SUSi.  81  Pac.  1040. 

[21  Tbe  aeeund  aaalgnBtept  of  flirar  la  fliat 
tbe  court  erred  In  wwrtnlnlng  pUUnturi  4e- 
nnimr  to  aaction  8  of  defeDdanfs  aneoded 
answer. 

Tbat  part  of  the  ameiMled  answer  to  wbldi 
a  demurrer  was  snstained  Is  as  followa: 

"Defendant  further  alleges  that  If  the  plain- 
tiff was  appt^ted  administrfttor  of  the  estate 
of  lira.  Jane  Pitchford,  deceased,  as  alleged  in 
hia  amcoded  patition,  tbte  defendant  ia  Infona- 
«d  and  beUerea  and  allexea  the  fact  to  be  that 
lira.  Jane  Pitchfbrd,  deceaaed,  at  tbe  time  of 
her  death  was  not  the  owner  of  any  peraonal 
or  real  property  aubject  to  administration,  that 
said  appointment  was  made  for  the  sole  purpose 
of  enabllnff  plaintUF  to  maintain  this  suit,  and 
that  under  the  laws  of  the  state  of  Arkansas, 
said  court  waa  without  authority  to  malie  said 
appointment,  and  defendant  furtiier  alleges  that 
since  the  ap^intmwt  <rf  plaintiff  as  sucii  ad- 
ministrator and  prior  to  the  order  of  revivor 
hordn  he  had  moved  from  the  state  of  Arfcan- 
sas.  and  is  now  a  rerident  of  the  state  ot  Okla- 
homa, and  a  nonresident  of  the  state  of  Arkan- 
sas, and  nnder  the  laws  of  the  state  of  Ar- 
kansas said  plaintiff  at  the  time  of  said  removal 
forfdted  the  letters  of  administration  and  tbe 
power  to  act  thereunder  theretx>fore  granted.'* 

It  will  tw  seen  from  the  forgoing  answer 
that  the  Jurisdiction  of  the  probate  court  to 
appoint  an  administrator  of  the  estate  of 
Mrs.  Jane  Pltcliford,  deceased.  Is  not  called 
In  qnestlM).  It  ia  attempted  to  call  In  gues- 
tl<m  the  matters  adjudicated  by  tbe  probate 
court  of  Arkansas  when  aald  aKHJintment 
waa  made.  If  tbe  probate  court  of  Arkansas 
bad  Jurisdiction  to  make  the  appointmrat, 
tnen  it  had  the  Jurisdiction  to  determine 
whether  or  not  the  conditions  existed  that 
warranted  the  making  of  said  appointment, 
and  Its  conclusion  and  judgment  on  such  mat- 
t«3  were  final  nnless  appealed  from,  and 
could  not  be  retried  in  the  Instant  case.  The 
death  of  Mra  ^tchford,  the  existence  of  prop- 
erty subject  to  admlnlstratloD,  and  all  other 
matters  that  were  necessary  to  be  determined 
in  order  to  make  said  appointment,  were  con- 
cluded by  the  order  making  the  appointment, 
and  the  attempt  to  call  them  In  question  in 
this  action  coastitutes  a  collateral  attack 
upon  the  Judgment  ot  the  probate  court  of 
Arkansas.  There  was  no  error  in  sostalnlng 
a  demurrer  to  sudb  part  of  the  answer  as 
attempted  to  bring  these  matters  again  In 
qveatlon.  ifivldeace  thereon  could  not  have 
been  admitted  to  establish  the  all^ations  of 
the  answer,  and  the  trial  court  rightfully 
eMmlnatad  tbem  from  tbe  case.  A  collateral 
attadc  could  not  be  made  on  the  action  of  the 
probate  court  of  Arkansas  in  this  matter 
either  tof  tbe  lam  of  Arkansas  or  Oklahoma. 
Apd  r.  Kelsey,  82  Axk.  841,  12  8.  W.  708,  20 
An.  St.  B«v.  188;  section  84,  art  7,  Conatlta- 


tkm  of  Ark.;  DantfteriT  et  aL  t.  manl.  197 
Faa  1M4;  KackveU  et  aL  t.  MoOall,  54  Ofel. 
90, 108  Pat  SIS. 

Itl  That  part  oC  tbe  answer  wlitcli  alleged 
that  the  adndalstratw  had  since  his  appoint- 
ment moved  from  tbe  state  of  Ariumsas  to 
tbe  atate  of  OklalMKna,  and  thereby  forfeited 
his  letlwB  of  administration,  did  not  state  a 
defense,  and  thwe  was  no  error  in  the  action 
of  the  trial  court  In  sustaining  a  demurr» 
thereto.  The  removal  from  the  state  did  not 
eo  instauti  vacate  the  letters.  It  was  necee- 
saz7>tluit  an  order  be  entered  by  the  probate 
court  of  Arkansas  upon  a  proper  motion  being 
tiled  to  revoke  said  letters.  Hie  removal 
trtaa  said  state  fornlcftied  a  ground  sufficient 
to  warrant  the  probate  court  in  making  an 
ordCT  reviriElng  and  vacating  said  letters,  but 
the  rAioval  alone  did  not  operate  Ipso  factfr 
to  vacate  and  revoke  said  letters.  The  auc- 
tion was  fatnlly  defective  in  that  it  failed  to 
allege  that  a  motion  had  been  filed  in  the  pro- 
bate  cdnrt  of  Arkansas  to  revoke  said  letters 
of  administration  and  an  order  entered  sus- 
taining said  motion.  McCreary  v.  Taylor,  88 
Ark.  3^;  Warren,  etc..  v.  Waldrop.  03  Ark. 
127, 123  S.  W.  792. 

[4]  TtiB  next  error  nrged  for  a  reversal  is 
that  the  court  erred  In  admitting  Incmnpetent, 
Irrrievant.  and  bnmaterial  testimony  offered 
on  the  part  of  ptalntur. 

The  particular  testimony  against  which 
this  objection  Is  urged  Is  the  testimony  of  Dr. 
J.  B.  Wayne  and  D.  B.  McDtmald. 

Dr.  Wayne  waa  called  as  an  expert  to 
testU^  as  to  tba  probable  effects  tbat  tiie  In- 
juries alleged  to  have  been  snatalned  by  Mrs. 
Pitchford  would  have  on  a  wmnan  such  as  * 
Mrs.  Pitchford  was.  WfaHe  tbe  questions  and 
answers  are  pur^  academical,  yet  It  can- 
not be  said  Oat  any  of  than  ace  preJudldaL 
Drs.  Davenport  and  Routh  both  appeared  as 
witnesses  and  testified  for  plain  tiff.  They 
were  the  lAysidana  wbo  treated  Hrs.  Pitch- 
ford, and  the  Jury  was  well  advised  as  to  the 
exact  nature  and  OEteqt  of  tbe  injuries,  and 
we  are  not  inclined  to  think  that  the  testi- 
mony of  Dr.  Wayne  materially  added  to  or 
detracted  from  the  testimony  given  by  the 
attending  physician. 

The  witness  D.  McDonald  was  called  as 
an  expert  raUroad  man  for  tbe  purpose  of 
proving  the  duty  that  a  common  carrier  owes 
to  paasengtfs.  Tbiu  testtanony  is  subject  to 
all  the  criticism  urged  against  it.  It  was  not 
admissible,  and  should  have  been  excluded, 
but  from  a  reading  of  the  mtixe  record  we 
cannot  cmclude  this  teetimony  could  have 
Influoiced  the  Jury  in  readilng  a  verdict: 
The  witness  was  not  present  and  knew  noth- 
ing of  the  facts.  There  were  a  number  of 
eyewltnaesea  wbo  appeared  and  testified. 
The  teetimony  of  M(J)onald  proves  noOilng'r 
and  in  view  of  tbe  fiict  that  there  Is  ample 
evidenee  and  testimony  to  support  the  vtr- 
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diet  and  jndgnnnt,  we  an  not  at  Ubnty  to 
r«r«ne  tbiscmue  merely  for  the  reason  that 
a  wltneaa  who  knew  nothing  of  Uie  material 
fsctB  In  .the  caaa  appeared  and  gavehla  opln- 
Icm  npm  a  nmttw  ooaoemlns  whicb  the  Jnry 
was  the  sole  anu  exduslve  judge.  Before  we 
would  be  warranted  in  rereraing  thla  causes 
it  must  appear  from  the  entire  record  that  on 
aoeonnt  of  the  admlaalon  of  audi  evidoue 
that  there  has  probably  been  a  mlscarrlaxe 
of  JuatlGe.  This  we  cannot  do,  nor  Is  any 
aucb  coDbentlwi  tugaA  by  coanart  for  defend- 
ant Ghloagot  B.  I.  A  P.  By.  Co.  T.  Austin, 
168  Pac.  617,  L.  B.  A.  191TD,  666. 

[i]  The  next  wror  aaalgned  is  tibat  the 
court  erred  In  glTlnc  Inatnictlfnia  Noa  8*  4, 
and  5  in  bis  genenU  charge  to  the  jn^. 

The  instructions  complained  of  are  as  fol- 
io wa: 

"(8)  A  carrier  of  persons  for  reward  must 
nse  the  utmost  care  and  diligence  for  their  safe 
carriage,  maat  provide  everything  neceasary 
for  that  purpose,  and  nuist  eserdaB  to  nd 
a  reasonable  degree  of  skiU.  Therefore,  under 
the  law,  If  you  find  that  Mrs.  Pitchford,  in 
alighthig  from  the  defendant's  passenger  train 
with  ordinary  care  sustained  all  or  any  of  the 
Injuries  mentioned  in  the  petitifHi  by  reason  of 
the  smallest  or  slightest  negligence  of  the  de- 
fendant in  all  or  any  of  the  acts  alleged  as  neg- 
ligence, ;our  verdict  should  be  for  the  plaintiff. 

"(4)  As  a  public  carrier  of  passengers  the 
defendant  was  not  an  insurer  of  the  safety  of 
Mrs.  Pitchford  while  a  passenger  against  all 
hazards  and  poasibilitleB  of  injury,  but  the  law 
holds  the  defendant,  as  such  public  carrier,  to 
have  been  die  Insurer  of  her  absolute  safety 
from  all  or  any  of  the  injuries,  if  any  mention- 
ed in  the  petition,  caosed  by  the  smalleflt  or 
*  slightest  negligence,  if  any.  in  all  or  any  of  the 
acts  charged  as  negligence  in  the  petition,  unless 
you  should  find  that  Mrs.  Pitchford  was  guilty 
of  cmtribatory  negligence  as  hereinafter  de- 
fined and  explained.** 

"(6)  If  yon  find  that  Mrs.  Pitchford,  In 
alighting  tnm  the  defendsnfs  train  with  ordl- 
nary  care,  sustained  all  or  any  of  the  injuries 
mentioned  in  the  petition,  this  makes  a  prima 
facie  case  of  negligence  against  the  defendant, 
and  the  law  raises  the  presumption  that  the 
plaintiff  is  entitled  to  recover.  This  presump- 
tion would  not  be  conclusive,  but  would  shift 
the  burden  of  proof  from  the  plaintiff  to  defend- 
ant to  show  by  a  preponderance  of  the  evidence 
that  the  defendant  was  not  guilty  of  the  small- 
est or  slightest  negligence  in  any  of  the  acts 
dierged  as  nef^igence  in  plsintlff's  petition; 
and  if  defendant  should  laU  to  meet  thla  re- 
quiremwt  of  the  law,  your  TMdlct  shonld  be 
for  the  plaintifE." 

It  is  urged  that  the  fbregolng  instmctlons 
place  a  hlf^er  degree  of  care  on  the  defend- 
ant than  the  law  Imposed.  Hie  case  of  St. 
Lonls  Ht  San  Frandaco  Ballroad  Co.  t.  Flck; 
47  OkL  680. 149  Pac.  1126»  is  dted  as  authori- 
ty for  this  contention.  An  examination  of 
the  rule  announced  in  the  Flck  Case  discloses 
that  Uie  doctrine  announced  Oierebt  has  no 
application  to  the  facta  in  this  case,  Tbe 


rale  iB  the  Flck  Case  baa  appUeaUcm  to  the 
degree  of  care  readired  tai  tstt^ptug  tb»  piMt' 
form  and  premlaeb  in  a  enitable  and  aafle  eon- 

dltion. 

The  partleolar  act  of  ae^igence  urged  In 
die  Instant  caa»  la  ttaat.  while  Hn.  Piteta- 
ford  was  standing  on  the  car  steps  and  in 
the  act  of  alighting,  a  bmkeman  ot  sold  tnin* 
who  waa  s*"»J'»*g  diraady  In  fnmt>ot  Mrs. 
Pitchford,  and  who  was  ns listing  bar  In 
alig^tlnft  directed  the  train  to  start,  and 
when  said  train  started  tbe  brakeman  caughi 
bold  of  tbe  hand  of  Mrs.  Pitchford  and  jerk- 
ed her  from  tbe  steps  of  the  passenger  car 
In  the  former  opinion  In  this  case  this  was 
held  to  be  n%Ug«ice  per  ae.  The  sndden 
starting  of  tbe  train  while  Mrs.  PitChfiird 
was  alighting  and  jerking  her  off  the  st^ 
are  the  particular  acta  of  negUgence  on  whidi 
thla  cause  was  tried.  Hence  the  rule  an- 
nounced  In  the  Flck  Case,  supra,  has  no  ap- 
plication here. 

We  are  inclined  to  dw  view  Aat  ttae  facts 
in  this  esse  bring  It  wItUn  tbe  rale  annovne* 
ed  In  the  case  of  Chicago.  B.  I.  A  P.  By.  Co. 
V.  Dl2ney,  lOO  Pac.  8S0,  and  the  case  of  St 
Louis  &  S.  F.  By.  Co.  v.  Nichols,  39  OkL  622, 
136  Paa  159.  The  n^igeace  which  the  Jury 
foand  to  be  the  proxfcmate  cause  of  the  in- 
juries waa  not 'a  defect  in  tbe  premises  or 
failure  to  exercise  ordinary  care  In  furnish- 
ing a  means  of  egress  and  ingress,  but  negli- 
gence in  the  operating  of  the  train  on  which 
Mrs.  Pitchford  was  a  passenger.  We  are 
therefore  of  the  opinion  that  the  forcing 
instructions  are  not  subject  to  the  criticism 
offered. 

[C]  Tbe  last  asalgmuent  of  error  Is  that 
the  judgment  rendered  by  the  court  is  errone- 
ous for  the  reason  that  it  attempted  to  fix  a 
Uen  on  the  property  of  defaidaQt  for  the  pay- 
ment of  the  Judgment 

It  waa  ordered  and  adjudged  tqr  the  court 
that  plalutUC  should  have  a  Uen  upm  tbe 
said  railroad,  Its  roadbed,  bulldlnge,  e^uUh 
ment  Income  franchise,  right  of  way,  and 
all  other  appurtenancea  of  said  railroad,  su- 
perior and  paramount,  whether  prior  in  time 
or  not  to  tbat  of  all  peraona  Interested  In 
said  railroad,  as  managers,  lessees,  mnt- 
gagees,  trustees^  and  beneficiaries  under 
trust  or  ^tbarwlse^  and  it  farther  prorlded 
that  If  Bald  JudgEuent  waa  not  paid  la  30 
days,  one  James  Baab  sbonld  be  awoiuted 
special  flommlsHtener  to  take  charge  ot  and 
sell  ao  much  of  the  property  of  said  defend- 
ant as  might  be  necessary  to  pay  said  judg- 
ment 

We  are  iacUned  to  think  that  the  trial 
court  possibly  exoeeded  somewhat  Its  juris- 
diction in  making  the  foreg(rtng  order.  So 
nmA  of  the  Judgment  as  att»npted  to  fix  a 
lien  in  excess  of  that  prorided  by  tite  lawn 
of  Oklahoma  should  be  set  aside  and  vacated. 
But  thla  doea  not  reftolr*  a  xwersal  of  thla 
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ouiM  1  FnoDwii  on  Juclg.  |  lam  Kotfpke 
V.  Dyw,  80  Mich.  311.  46  N.  W.  148:  2S  Gye. 
6B7. 

We  tberafore  recommend  that  said  Judf- 
ment  tie  at&rmed,  and  tbat  the  caase  be 
remanded  to  ttte  district  court  of  Le  Ftore 
county,  Ofcl.,  with  directltms  to  modify  said 
jttdgmCTt  lo  80  tar  as  It  attempta  to  fix  any 
lien  Inconalstoit  witb  the  llcn  prorlddd  by 
the  laws  of  Oklahoma. 

PER  CITBIAM.  Adopted  In  whole. 

On  Rehearing. 

RAINEY.  J.  [7]  On  rehearing  It  Is  Insist- 
ed by  counsel  for  defendant  that  the  opinion 
in  this  case,  prepared  by  Commissioner  Davis 
and  adopted  by  the  court,  erroneously  held 
that— 

"In  order  to  liave  rsriawed  the  action  of  the 
court  in  oTerruliuff  the  special  motion  p(  de- 
fendant filed  for  the  purpose  <^  having  vacated 
the  order  of  revivor  made  on  the  11th  day  of 
August,  1916,  it  was  necessary  to  have  Incor- 
porated this  alleged  error  in  the  motion  for  a 
□ew  trial  and  a  fiiflore  to  present  this  gaeatloiQ 
in  a  motion  for  a  new  trial  precludes  thia  coqrt 
from  a  consideratiaB  of  thU  guestioa  on  an;>sal." 

While  we  have  frequently  held,  that  an 
error  occarrlng  <m  the  trial  «f  a  cause  wlU 
not  be  reviewed  by  thia  court  unless  present- 
ed to  the  trial  court  In  a  motion  for  a  new 
trial,  the  action  of  the  trial  court  in  the  In- 
stant case  In  refusing  to  set  aside  the  revivor 
was  not  an  error  occurring  on  the  trial  of  the 
canse;  for,  as  stated  In  the  opinion,  the 
cause  was  tried  on  the  23d  day  of  November, 
1916,  and  the  motion  to  vacate  was  presented 
and  overruled  on  the  17th  day  of  November, 
IdlB.  It  was  therefore  unnecessary  to  incor- 
porate this  alleged  ground  for  reversal  In 
the  motion  for  new  trial. 

[I,  •]  But  we  think  the  asslgnmoit  of  error 
is  without  merit,  and  that  the  trial  court  did 
not  err  in  overruling  the  motlMi  to  vacate^ 
The  record  dlsdosea  that  Mrs.  Pitchford, 
who  was  the  original  plaintiff  in  the  acUoo, 
died  on  March  24,  1916,  and  that  W.  T.  For- 
rester was  ^pointed  administrator  of  her 
eatate  on  August  21,  191&.  A  motion  ^to  re> 
Vive  the  action  was  filed  on  March  4,  IsnA, 
and  on  F^ruary  28,  1916,  Judge  Brown,  slt- 
tlog  In-dbambera  at  Sdglar,  Okl.,  signed  an 
ordar  purporting  to  revive  said  actl<m  in  the 
name  of  the  administrator.  On  April  8, 1916^ 
tlie  defendant  filed  its  motion  to  vacate  the 
ordor  of  rerlvor  on  accovmt  of  a  uuitfter  of 
alleged  IrregularltleB  In  fbh  proceedings  to 
revive,  and  this  motion  was  sustained  on 
April  13,  1916b  On  April  16th  following 
^ialnttr  filed  a  motion  for  a  new  trial  on  do* 
fendanfa  motion  to  aet  aside  the  revlTor, 
which  was  overruled  on  the  same  day.  Plain- 
tiff excepted  to  flils  actkm,  and  was  given 
time  within  whlcib  to  make  and  sprre  case- 


made  on  appeal,  bnt  no  ajwaal  waa  taken< 
Thereafter  pUlotUZ  had  served  on  counsel 
for  defendant,  who  resided  In  Oklahoma, 
Clt7.  a  nodoe  Out  the  motion  pending  In  the 
cause  to  revive  the  action  In  the  name  ot  the 
adffllnlatrator  would  be  presented  to  Judge 
Brown,  in  chambws  at  fitlgler.  OkL,  on  Mon- 
day, July  31.  1916,  "or  so  soon  thereafter  as 
said  Judge  may  hear  said  matter."  There- 
after, and  on  August  11, 1916,  Judge  Brown, 
sitting  in  chambers  at  Stigler,  Okl.,  entered 
an  order  reviving  the  action  as  prayed. 

Counsel  ccmteod  that,  when  the  trial  court 
overruled  plaintiff's  motion  for  a  new  trial 
<«  the  order  setting  sslde  the  first  order  of 
revivor,  the  motion  to  revive  was  finally  die* 
posed  of,  and,  as  no  further  motion  to  revive 
was  filed,  the  court  was  without  Jurisdiction 
to  alter  the  second  order  of  revivor.  We  are 
not  favorably  impressed  with  this  oooten- 
tion;  for  It  la  our  view  that  the  action  of  the 
trial  court  In  setting  aMde  the  order  of  re- 
vivor for  certain  Irregularities  In  procuring 
the  same  was  not  a  final  determlnatien  of 
the  plalntUTs  right  to  revive,  and  left  the  mo- 
tion to  revive  still  pending.  Moreover,  plain- 
tiffs motion  for  a  new  trial  on  the  order  set- 
tiug  aside  the  first  revivor  did  not  perform 
any  function  in'  the  proceedings.  A  motion 
for  a  new  trial  was  unnecessary  to  present 
I  to  the  Supreme  Court  on  appeal  the  action  of 
the  court  In  setting  aside  the  order  of  re- 
vivor, because  it  did  not  grow  out  of  a  con- 
t^ted  question  of  fact  arising  upon  the 
pleadings.  Powell  et  aL  v.  Nichols  et  al.,  26 
OkL  734,  110  Pac.  762,  29  L.  B.  A.  (N.  3.)  886; 
Boardman  Gol  v.  Board  of  Oom'rs  of  Atoka 
County,  m  Pac.  272. 

So,  when  the  plaintiff,  pursuant  to  said 
motion  to  revive,  gave  the  necessary  notice 
that  the  same  would  be  presented  to  the  trial 
ooart,  Bald  court  atlU  had  jurisdiction  to 
hear  the  matter  and  to  enter  the  second  or- 
der of  revivor.  By  failing  to  perfect  the  ap- 
peal on  tbe  order  setting  aside  the  first  re- 
vivor plaintiff,  in  effect,  merdy  acqniesced 
In  said  order,  bnt  did  not  abandw  his  motion 
to  revive. 

Although  the  last  order  of  revivor  was 
made  after  notice  to  the  def«idant  waa  serv- 
ed on  ooonseil  by  the  d^uty  sheriff  of  Okla- 
homa county.  OkL,  in  ample  time  to  file  ob- 
jections thereto,  the  objections  made  in  both 
of  defendant's  motions  to  set  aside  the  re- 
spective orders  of  revivor  did  not  go  to  the 
merits  of  plaintiffs  right  to  revive,  nor  does 
the  defendant  contend  that  the  action  is  one 
that  could  not  be  revived,  and  It  never  at  any 
time  filed  any  pleadings  resisting  plaintiff's 
grounds  for  revivor.  We  find  no  substantial 
arror  In  the  granting  of  tiie  second  order  of 
revivor,  and  the  technical  objectloos  made  lo 
delendauf  s  briar,  In  oar  optidon*  are  not  eop- 
ported  by  authority  or  reason. 
The  other  questiona  urged  on  rehearing 
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were  fully  coaaidered  by  the  commlnlooer, 
and  we  concur  with  Ua  vtowa  tbereon  at  ex- 
pressed in  the  opinion. 

This  la  the  second  time  this  case  has  been 
t»  fbla  court,  the  plaintiff  recorerbig  In  tnfli 
Bctiona,  and  from  an  examination  of  the  en- 
tire record  we  twUere  flut  snbstantial  jns* 
tlee  has  been  done^  and  tbat  tlie  ^dgmmt  <rf 
tbe  trial  court  should  be  affirmed,  aa  modlfled 
in  the  original  ojdnlon. 

All  the  Jggtices  concnr,  except  TDBNOB 
and  BRETPT,  33.,  abaoit 


HAEN  V.  SECURITT  NAT.  BANK  OF 
OKLAHOMA  CITY.    (No.  d061.) 

(Soprame  Goort  of  Oklahoma.   Uty  28,  1918. 
Bdiearing  Denied  Jan.  21,  IftlfiJ 

(Bifllahu*  by  the  Court.) 

U  PUADUS  *a»81— AnaWSB-MATXEBS  Oo- 

mwme  Avns  Sun. 
In  an  action  to  recorer  poaaearion  of  a  prom- 
iaHHy  note  or  its  value  if  the  possession  there- 
cME  cannot  be  had,  an  answer,  which  pleads  that 
since  tbe  institution  of  the  suit  the  note  had 
been  delivered  by  the  defendant  to  the  plaintiff 
and  accepted  by  the  plaintiff,  contains  a  ralid 
defense,  and  a  demurrer  thereto  waa  i^roperly 
overmled. 

2.  Pbincipal  and  Smrrr  4=3>163— Biiqunn 

FOB  FiNDIKO. 
Under  section  5179,  Bev.  Laws  1910,  in 
an;  case  where  a  judgmoit  is  rendered  by  a 
court  of  record  upon  any  instnimeDt  of  writing 
in  whidi  two  or  more  persons  are  lointlr  and 
severally  bound,  it  is  the  duty  of  the  court, 
wliere  same  is  requested,  to  make  a  finding  as 
to  whether  one  or  more  of  Mid  persons  executed 
tbe  same  as  a  surety  tbr  the  other,  and  it  Is  then 
tbe  doty  of  the  clerk  of  Oxe  court,  when  that 
finding  is  so  made,  in  recording  the  judgment 
thus  rendered,  to  certify  which  of  said  defend- 
ants is  the  principal  debtor  and  whi^  are  the 
sureties,  and  to  issue  execution  in  accordance 
therewith;  but  if  the  court  is  not  requested 
to  make  such  a  finding,  the  surety  in  said  ac- 
ticm  waives  the  right  givw  him  by  this  statute 
and  no  duty  thai  rests  upon  the  conrt  to  make 
Budi  finding,  nor  upon  the  thereof  hL  »• 
cording  said  jndgmoit  to  certify  the  same. 

8.  PKTXnON— SUFFICIENOT— NOIX  OB  VALU^- 

Petition. 

The  petition  in  this  case  examined,  and  held 
that  the  demurrer  to  the  causes  of  action  set 
forth  therein  was  pnqwrly  sustained. 

GommlaalMiera'  Opinion,  DUrlakm  No.  & 
Error  from  Dlatelct  Court,  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Suit  by  Alice  Ham  against  the  Security 
National  Bank  of  (Nclataoma  City,  OU.  De- 
murrer to  petlti<m  snatalned  aa  to  the  flnt 
llTe  causes  of  actlcHi.  and  overruled  aa  to  tlie 


sixth  cause  of  acthm,  and  tfalntlff  brlnga 
mor.  Affirmed. 

W.  F.  Haru.  of  Oklahoma  City*  for  plain- 

tlff  in  error. 

Embry,  Crockett  &  Johnson,  et  Oklahtma 
C^ty,  for  defendant  in  error. 

HOOKER,  C.  Tbe  petiUon  In  this  case 
contains  six  causes  ot  action,  and  In  the  ftnt 
five  of  which  the  plaintiff  below  Bougbt  to 
recover  damaaes  aUaeed  to  have  bean  caused 
to  her  by  reastm  ot  the  ln8tltutl<m  of  certain 
suits  In  the  superior  and  district  courts  oC 
Oklahoma  coontr  Instituted  by  the  bank 
against  her  and  W.  F.  Ham  and  John.  F. 
Wlnans  upon  promlsscwy  notes  encated  by 
them  to  said  bank. 

It  Is  dahned  In  tbe  first  cawe  of  actltm 
that  on  the  4tb  day  of  September.  1916.  She 
was  the  owner  in  fM  rin^  oC  certain  real 
estate^  and  that  od  the  Oth  day  of  August; 
1918,  the  bank  here  Instituted  a  suit  In  the 
Bupolor  court  against  her  and  W.  F.  Ham 
and  John  F.  Wlnans  to  recover  a  Judgment 
npoa  a  promissory  note  whldK  had  been  dgn- 
ed,  and  delivered  by  W.  F.  Ham  and  John  F. 
Wlnans,  as  prindpala,  and.  Alice  Ham.  as 
surety  to  said  bank,  and  that  <hi  the  4th  day 
of  Octobfr.  1918,  the  cause  came  regularly 
on  for  trial,  and  said  note  was  introduced 
in  evidence,  and  on  said  date  a  Judgment  was 
rendered  In  tavor  of  the  bank  and  against 
all  of  said  defendants  for  tbe  amount  of  said 
note  and  attorney  fe^;  that  thereafter,  oa 
the  28d  day  of  October,  the  attorneys  for  the 
bank  filed  in  the  office  of  the  clerk  of  the  su- 
perior court  In  said  county  a  praecipe  for  ex- 
ecution, directtng  tbe  cleA  to  issue  an  ex- 
ecution against  th«  properly  of  all  of  said 
defendants  in  said  action,  and  that.  In  com- 
pliance with  this  request  the  clei^  ot  said 
court,  on  the  23d  day  of  October,  191S,  ts- 
Bued  an  execntlOD  in  said  action,  command- 
Ing  that  of  the  goods  and  chattels  of  said 
parties  the  sheriff  of  Oklahoma  county  canae 
the  amount  ot  said  Judgment  to  be  made,  and 
for  tbe  want  of  goods  and  f^attels  said  sher- 
iff should  cause  to  be  made  of  the  lands  and 
toiments  of  said  dd>ton,  and  on  or  alwut 
th«  24th  day  of  October.  1913,  Uiat  the  bank 
submitted  to  the  sheriff  ot  Oklahoma  coooty 
In  whose  hands  said  execution  then  was,  a 
list  of  the  property  belonging  to  said  par- 
ties situated  in  Oklahoma  county,  and- de- 
manded that  the  lAterlff  make  a  levy  on  all 
of  the  property  set  forth  la  said  list,  which 
Included  a  part  ot  the  pn^terty  of  Alice 
Hami,  and  mi  or  about  the  28th:  day  of  Oc- 
tober, 1913,  the  sheriff  made  a  levy  of  all  of 
the  plaintiff's  property,  and  caused  tbe  aame 
to  be  returned,  and  that  the  sheriff  ^  not 
levy  upon  the  property  of  John  F.  Wlnans 
and  W.  F.  Bam.  who  wwe  -the  principals  in 
said  note,  but  at  the  instance  of  the  bank,  as 
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•tetedt  lertid  the  mmm  mMui  ber  pn^wtTf 
ud  fliat  the  bttok  reCnaecl  to  «admiiit  tte 
property  oC  tin  mid  JcAm  T.  WIbus  snd  W. 

F.  Ham  that  was  witMn  the  toriadlelioii  ot 
the  ocnirt,  and  tn  violatton  of  the  obllgatloih 
that  fhes  -owed  to  her  to  ethanst  Uie  prop- 
erty of  the  principals  before  resorting  to 
that  belonging  to  her  as  a  surety,  and  to  this 
end  they  caused  an  alias  ezeeotlon  to  Issue 
In  said  actloii,  and  leried  upon  the  property 
of  this  plaintiff  In  error.  And  thereapon  the 
bank  caused  the  sheriff  to  advertise  said 
property  for  sale,  and  on  the  17th  day  of 
August,  1915,  the  bank  assigned  Its  judgment 
to  one  I.  O.  Enochs,  and  on  the  4th  day  of 
September,  191S,  Alice  Ham,  as  surety,  to 
prevent  the  sale  of  ber  property  under  an 
execution,  was  compelled  to  and  did  pay  said 
judgment  In  full. 

It  Is  farther  allied  that  at  all  times  here- 
in mentioned  the  said  John  F.  Winana  and 
W.  F.  Ham  were  the  owners  of  valuaUe 
goods  and  chattels  and  land  and  other  pr<^ 
erty  within  the  Jnrlsdlctl<Hi  of  said  court  out 
of  which  the  amount  of  said  Judgment  could 
have  been  realized  bad  the  bank  acted 
promptly  and  with  diligence  and  endeavored 
to  collect  the  same  from  the  principals  in 
said  note,  and  that  by  reason  of  its  failure 
she  was  compelled  to  pay  the  amount  of  said 
Judgment  In  order  to  protect  her  property, 
and  has  been  damaged  to  that  ext^t,  for 
which  she  asks  Judgment  In  the  sum  of  $4,- 
047.83,  and  a  like  amount  for  exemplary  dam- 
ages and  for  costs  and  all  other  relief. 

Tke  last  four  causes  of  action  arose  from 
the  same  state  of  facta,  but  from  other  notes 
and  Judgments. 

For  the  sixth  cause  of  action,  it  Is  alleged 
that  John  F.  Wlnans  an^  W.  F.  Ham,  on  the 
29th  day  of  April,  1912,  were  the  owners  and 
holders  of  a  certain  promissory  note  signed 
by  H.  tor  the  sum  of  9806.55,  with  interest, 
which  on  or  about  the  Ist  day  of  June,  1912, 
they  had  placed  in  the  possession  of  the  bank 
as  collateral  security  for  certain  promissory 
notea  given  to  said  bank  by  them  as  princi- 
pals and  Alice  Hani,  as  surety,  and  that  on 
ttie  4th  day  of  October,  1913.  Judgment  was 
rendered  In  ttw  superior  court  of  Oklahoma 
conn^  upon  said  notes  and  against  said  John 
F.  Wlnans  and  W.  V.  Ham  as  prtncSpals  and 
Alice  Ham  as  surety,  and  that  on  the  4tti 
day  of  September,  1916,  Alice  Ham  as  sure- 
ty was  compelled  to  pay  said  Judgment,  and 
was  tlier^lore  entitled  to  this  note  left  by 
than  with  tiie  bank  as  collataal  security 
thmtOh  and  In  this  actttw  she  prayed  Judg- 
moit  for  an  order  of  the  court,  requiring  the 
bank  to  d^T«r  to  tm  said  note  or  the  Taloe 
titoreof. 

A  demurrer  was  filed  1^  llie  bank  to  eadi 
cause  of  action,  and  llie  same  was  sustained 
to  the  first  five  and  orerroled  as  to  the  sixth. 
Vba  plaintiff  declined  to  amend,  and  atood 
upon  ha  petition,  and  has  appealed  hersu 


CI]  Tba  bank  atsranpoa  filed  «tt  answer  to 
thft  sixth  cause  of  action.  In  which  It  pleaded 
the  dsllTary  of  the  note  sued  for  by  the 
plBlnttfl  below  and  the  acceptance  of  said 
note  by  the  pUlntlff,  Alice  Ham,  to  whldi 
answOT  she  filed  a  douurrer,  and»  the  same 
being  overmled,  she  baa  appealed  to  this 
court 

It  la  apparent  that  the  answer  of  the  bank 
to  the  sixth  cause  of  action  stated  a  defense, 
and,  if  true,  a  valid  defense  to  the  cause  of 
action  set  forth  in  the  petition  here  by  vir- 
tue of  said  note. 

[2, 1]  The  plaintiff  in  her  petition  prayed 
for  a  Judgment  of  the  court,  reqiiiring  the 
bank  to  deliver  to  her  this  note,  or  Its  value. 
If  tbtf  eafter  said  note  was  delivered  and  ac- 
cepted by  her,  the  same  was  a  perfect  de- 
fense to  the  cause  of  action,  and  the  trial 
court  was  correct  in  overruling  a  demurrer 
to  said  answer. 

The  plaintiff  In  error  bases  her  right  of 
action  up<m  the  five  counts  of  the  petition  by 
virtue  of  section  5179,  Bev.  Laws  1910,  which 
la  as  follows: 

*^  all  cases  where  jodgment  is  rendered  in 
any  court  of  record  within  this  state,  upon  any 
instrofflent  of  writfaig  in  which  two  or  more 
persons  are  jointly  and  severally  bound,  and 
it  shall  be  made  to  appear  to  the  conrt,  by  parol 
or  other  testimony,  that  one  or  mm  of  said 
persons  so  bound,  rigned  the  same  as  surety  or 
bail,  for  his  or  tbelT  codefudant,  it  shall  be 
the  daty  of  the  dick  of  saU  coortv  in  teeordli^ 
the  Judgment  theraon  to  certify  whidi  of  the 
defendants  is  prindpal  debtor,  and  which  are 
•areties  or  Ikail.  And  the  derk  of  the  court 
aforesaid  sliall  issue  execution  on  aach  judg- 
ment, commanding  the  sheriff  or  other  officer 
to  cause  the  money  to  be  made  of  the  goods  and 
chattels,  lands  and  tenements,  of  the  jwindpal 
debtor ;  but  for  want  of  sofiiclant  property  e( 
the  principal  debtor  to  make  the  sane,  that  he 
cause  the  same  to  be  made  of  the  goods  and 
chattels,  lands  and  tenements,  of  the  surety  or 
ball  In  all  cases,  the  property,  both  personal 
and  real,  of  the  principal  debtor,  within  the 
jnriadScUon  of  the  court,  shall  lie  ezhansted 
bdore  any  of  the  property  of  tiie  aore^  or  bail 
shaU  be  taksn  In  execatlon." 

And  It  Is  asserted  by  ber  that,  when  Aie 
attadred  ber  name  to  ttiese  notes  whldi  she 
alleges  were  ezecnted  by  John  F.  "Vnnans 
and  W.  T.  Hans  aa  principals,  and  with  her- 
self as  surety  to  the  bank,  a  contmct  was 
created  between  her  and  the  bank,  wbldi 
Imposed  upon  It  tiUlgatlims  as  wall  as  upon 
her,  and  that  when  parties  enter  Into  a  con- 
tract tbit9  «n  pxesmned  to  bavs  In  nrind  aXl 
existing  laws  pactalnlqg  ttunta,  and  th^ 
tberAy  law  imposed  npon  tbs  bank  a 
positive  duty  to  observe  the  law  In  eveiy 
way  besrlng  upon  this  contract,  and  that  one 
of  Itie  dtitles  impoeed  br  law  upon  the  bank 
yna  to  proceed  witbln  a  raasooabte  time  to 
make  the  amount  of  tbe  Judgments  ont  of  fbe 
property  «f  the  prtndpala,  and  to  ezbattst 
all  of  the  pn^^  ot  asld  principal  befbrt 
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Mmrtinr  to  Any  prcperty  MloDglaff  to  h«r  as 
a  mrety,  and  that  a  failure  upon  tbe  part 
of  tbe  bank  to  do  tbU  constituted,  not  <mly 
a  breadi  contract,  but  a  tort,  for  the  vio- 
lation tif  wblcb  a  cause  of  action  for  dam- 
ajEes  would  He  as  set  forth  la  her  petltltm, 
and  for  which  she  was  entitled  to  reoorer. 
With  her  contention  we  cannot  agree. 

A  careful  examination  of  the  statute  in 
question  will  not  justify  such  a  conclusion. 
This  statute  makes  it  the  duty  of  the  court, 
in  the  event  a  prefer  case  is  presented  to  it, 
to  determine  from  the  evidence  which  of  tbe 
iSartlefl  executed  the  Instrument  as  a  surety ; 
and,  when  the  court  has  made  tbat  flndlnSt 
It  then  becomes  the  duty  of  the  clerk  to  cer- 
tify which  of  the  judgment  debtors  Is  the 
principal  and  which  Is  the  surety.  By  this 
statute  no  duty  whatever  is  Imposed  upon 
the  plaintiff  In  said  actlm  to  enlighten  the 
court  as  to  the  relation  that  existed  between 
the  defendants  In  said  action.  That  Is  a 
right  which  the  surety  may  exercise  if  he 
sees  proper.  If  he  sits  silently  by  and  falls 
to  take  advantage  of  this  privilege  extended 
to  him  by  the  statute,  he  la  not  entitled  to 
the  provision  of  the  statute  thereafter.  It 
is  not  claimed  here  that  at  tbe  time  of  the 
rendition  of  these  judgments  that  the  plain- 
tiff in  error  sought  the  relief  afforded  by 
this  statute ;  she  does  not  allege  In  her  peti- 
tion that  she  reQuested  tbe  court  to  make 
any  snch  findings,  nor  la  It  shown  In  any  way 
how  the  clerk  of  the  court  failed  to  comply 
with  his  du^  lo  making  the  certification 
whicb  must  be  made  by  him  after  the  court 
has  made  the  finding.  The  petition  does  al- 
lege that  tbe  judgment  was  rendered  against 
all  of  said  parties,  and  waa  a  gmeral  or  a 
Joint  jodgmeot,  and  the  petition  natives 
a  finding  that  Alice  Ham  was  tn  fact  a  sure- 
ty. If  the  plaintiff  In  error  sought  to  have 
the  court  make  this  finding,  and  the  court 
refused  to  do  so,  her  remedy  was  by  appeal, 
and  she  cannot  now  In  this  action  collateral- 
ly attack  the  judgment  of  the  superior  or 
district  courts  of  Oklahoma  county,  nor  can 
she  in  this  case  correct  that  record  to  make 
It  show  that  said  judgments  were  rendered 
against  these  principals,  and  hersdf,  as 
surety. 

The  petition  here  does  not  allege  that  any 
of  the  property  of  the  plaintiff  In  error  was 
sold  by  tbe  sheriff  under  said  executlMis,  bat 
It  aRpeara  tbat  she  voluntarily  paid  said 
Jodgments  thus  residered  against  her  and 
her  codefendanta^  bat,  be  that  as  it  may,  HbB 
same  Is  not  matarlal  her^  for  this  section  of 
tbe  etatnte  above  quoted  is  not  capable  of 
the  oonstraction  placed  opcm  it  by  her.  No 
doty  to  bnposed  thereby  opra  the  judgment 
creditor,  and  if  It  Is  Tiolated  In  any  way,  he 
Is  not  reapenslble  tliereCor. 

Ttala  court  Id  U.  8.  F.  A  O.  Go.  t.  Ballard, 
44  OkL  807, 140  Pio,  396,  said: 


"It  Is  true  thmt  the  statate  gave  the  trial 
court  As  right  to  ftnd  tbe  rdatlons  of  the  4b> 
(vndantB  uptm  evldenct,  either  record  or  parol, 
and  to  declare  that  one  was  principal  and  th% 
other  surety.  •  *  *  However,  in  tlu  absence 
of  a  finding  by  the  trial  court  and  tbe  direction 
of  the  derk,  and  tbe  entering  of  Judgment  ac- 
cordingly, the  statate  does  not  authorise  or  em- 
power tbe  appellate  court  to  find  the  felatlon- 
rtiip  eristing  between  tiie  parties  to  the  judg- 
meot,  lUa  question  cannot  be  raised  Cor  the 
first  time  in  this  oonrt" 

And  in  Bank  v.  Weins,  12  OkL  502.  71  Pac 
1073,  this  court  said: 

"^e  mode  of  roidering  a  judgmmt  in  order 
to  make  it  appear  upon  tbe  record  who  waa  the 
principal  debtor,  and  who  was  surety  is  con- 
trolled by  the  statute  in  Otdahoma  as  well  as 
In  Nebraska.  *  *  *  In  this  case  there  was 
no  question  of  guretysliip  raised  in  the  ooart 
in  whidi  tbe  judgment  was  rendered,  and  which 
Is  made  the  baria  of  this  action,  and  hcoce  it 
cannot  be  considered  for  the  first  time  in  this 
court" 

And  In  State  v.  STcGlotblln,  9L  Iowa,  312, 
16  N.  W.  137,  It  is  said: 

"Section  3039  of  the  Code,  whitdi  provides 
that  'when  a  judgment  is  against  a  principal 
and  bis  surety,  tbe  officer  having  tbe  collectioo 
thereof  shall  exhaust  tbe  property  of  the  prin- 
dpal  before  proceeding  to  sue  that  of  the  sure- 
ty,' only  applies  when  jndgment  has  been  ob- 
tained against  both  principal  and  surety,  and 
not  then,  nnleaa  the  order  of  UabUi^  Is  stated 
in  the  judgment.   Code,  |  3002." 

See,  alaok  Kelly  r.  CoUlns,  11  Ohio.  810; 
Elliott  V.  Elmore,  10  Ohio,  27;  Stewart  r. 
Bay,  20  N.  a  268;  BUey  v.  BuUer,  86  Ind. 
61;  Douch  t.  Bliss,  80  Ind.  816. 

The  Supreme  Court  of  Kansas,  in  Foote  t. 
Sprague.  13  Kan.  120,  says: 

"In  an  action  on  a  promissory  note  against  - 
two  perwrns  who  executed  tlM  note  apparently 
as  joint  principals,  but  who  were  in  fact  one 
a  prindpal  and  the  other  his  surety,  and  where 
the  pleadings  show  this  fact,  and  the  petition 

'  asks  for  a  judgment  against  the  surety  only  as 
a  surety,  and  no  Issue  is  made  upon  the  aub- 

'  ject,  and  the  surety  does  not  ask  the  court  to 
raider  a  Jatigment  against  himself  only  as  a 
aorety,  and  It  docs  not  seem  tbat  the  attmtion 
<^  the  court  was- ever  called  to  the  fact  that 
the  surety  was  only  a  sure^,  held,  not  error 
for  the  court  to  rend^  judgment  against  the 
makers  ot  the  note  as  thouiA  they  were  both 
principals." 

In  Fox  T.  Hudson,  20  Kui.  246,  the  Su- 
preme Court  of  Iftuit  stMe  eaJd: 

"It  is  urged  that  the  court  erred  in  sustaining 
the  demurrer,  and  that  Pox,  being  bnt  a  surety, 
was  in  fact  discharged  from  liability  by  tiie 
agreement  between  tbe  principal  debtor  and 
th»  creditor.  In  this  too  we  most  disagree  with 
counsel.  The  judgment  which  was  entered  con- 
tained no  such  stipulation  as  is  said  was  en* 
tered  into;  and  in  It  were  merged  all  prior 
agreements.  By  It  the  principal  debtor  waa 
named,  and  the  law  compelled  the  riwriff  t» 
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€ghwMt  Ua  wopatj  befan  touching  that  of  the 
ME«t7-  The  tishto  o{  ths  aunty  w«ra  faUy 
protected  by  it  beyond  tbe  iaterference  of  the 
plAintifi.  The  mimdate  the  writ  could  not 
be  (Ranged  at  the  inetasce  of  the  plaintiff. 
THifl  very  judcment  which  the  rights  al  the  par- 
tiw  repaired  was  entered;  and  tbe  otdf  prooeae 
which  could  issue  thereon  wee  preeeribed  bj  the 
ejqyMe  languace  «t  tiw  Matate,  and  waa  nn- 
ohanfeaMe  by  either  perty.  Nothiai  was  in 
lict  done  wUdk  trewassed  iq^  the  rights  of 
the  eoie^.  Tnu^  it  is  aUeced  that  executioa 
was  not  issued  until  the  prinopal  debtor  became 
fauKdvent;  bat  that  was  nothine  bat  delay  on 
the  pert  of  the  creditor,  whi<di  does  not  release 
the  snre^;  and  the  latter  could  at  <Hice  have 
paid  the  jadgment  and  been  subrogated  to  the 
rights  oi  the  creditor  in  the  judgment  against 
«be  srint^Md." 

In  Union  Mutual  Ins.  Oo.  r.  Page,  104  Pac. 
Ue,  L.  B.  A.  iSlSG,  1.  this  court  said: 

"He  general  liability  of  a  surety  npcu  a  not^ 
account,  or  bond  Is  not  conditioned  upon  the 
exerdse  of  diligence  by  the  holder  of  the  obli- 
gation to  collect  of  the  principal,  and  the  neg- 
ligence or  passiTe  inactivity  of  the  holder  Is 
not  a  defense  available  to  the  surety." 

Alice  Ham  could  have  paid  the  debt  be- 
fore the  instltnticHii  of  the  stilt  or  coald  have 
satlsfled  the  judgment  after  the  Institution 
had  been  subrogated  to  all  the  rights  of  the 
plalntitf  in  this  action  and  could  have  pro- 
ceeded against  her  principals  and  protected 
her  rights  In  the  premises  had  she  decided  to 
bare  doae  so.  Her  obligation  was  absolute 
and  not  C(»idltional.  See  Hiunphrey  t.  Hltt, 
6  Orat  (Va.)  13S,  62  Am.  Dec  133 ;  Hogs- 
head T.  Williams,  Sff  Ind.  145;  Knight  v. 
Charter,  22  W.  Va.  422. 

CoDsidering  the  petition,  eacb  paragraph 
thereof  to  which  this  demurrer  was  sustain- 
ed, we  are  of  the  opinion  that  the  trial  conrt 
correctly  sustained  the  same,  for  the  reason 
that  no  cause  of  action  is  set  fwth.  tbwdn. 

The  Judgmoit  of  tiw  lower  coort  ]»  dura- 
fore  affirmed. 

PES  CUBIAM.  Adopted  In  wtaoI& 


AMEBIOAK  MAT.  INR  CO.  t.  RARDIN. 

(Na  0110.) 

(Supreme  Court  of  Oklahoma.   Dea  10,  lOia 
Behearing  Denied  Jan.  18,  1019.) 

(BifUabiu  ly  th0  Court.) 
1.  iMBUKAiroii  «as>146(l)— P<aJEiar-<!oii*nnro- 

TIOIT  TO  BUffFAIN  POEJOT. 

When  Hhe  wording  of  a  policy  of  insorance 
is  such  as  to  be  fairly  open  to  couBtruotion,  that 
view  ahonld  be  ad<vted,  if  possible,  whidt  wiU 
sustain,  rather  than  forfeit,  it. 


2.  App&u.  and  Sbbob  «a88INBHVuuira»- 

AKBHOHUTT— BSTEBUZ* 

Though  there  be  a  variance  between  the 
allegatitms  of  a  petition  and  the  facts  proved 
on  the  trial,  yet,  if  It  be  a  case  where  an  amend- 
ment of  the  petition  ought  to  be  allowed  to 
conform  It  to  the  fiicts  proved,  the  judgmmc 
win  net  be  wwssed  oa  meeomt  eC  audi  vaft 

3.  Appeal  and  Bbbob  4=3959(1)— DisoasTioif 
or  Tbiai.  OouBT—AifBWDMEKT— Statute. 

Section  4700,  Rev.  Laws  1010,  vesta  the 
trial  Judge  with  a  broad  discretion  permitting 
amendments  to  be  made  when  the  amendment 
does  not  change  sobstlmtiairy  the  datan  or  de- 
fenSe.  The  aiereise  of  this  dieeretion  does  ztee^ 
finish  groond  for  messal.  unless  it  is  mads 
to  an^ew  that  then  has  ben  an  abuse  thofaf 
bj  the  trial  judge. 

4.  INSUEAWCB  «=>181— DiBABitiTT— PATimrr 
FOE  Pbemiumb— Waives. 

A.  N.  I.  C,  a  corporation,  issued  to  Ray 
A.  Hardin  an  insurance  policy  In  the  sum  of 
^,000,  whidi,  among  other  provisions,  contain- 
ed the  following:  The  pzamlom  payments  here- 
in will  cease  Immediatdy  after  the  helping 
of  sadi  di«taiU«gr  ak  abon  diMxibed  ftnd  wiU 
be  lesomed  oialy  as  hereinafter  provided- 
that,  whea  the  Insured  became  totally  disabled 
to  engage  in  any  gainful  occupation,  the  require- 
ments relative  to  the  payment  of  premiums  auto- 
matically ceased,  and  that  the  payment  of  a 
<iuarterly  premium  after  the  insured  became  to- 
tally disabled  so  that  be  could  not  engage  in 
any  gainful  occupation  did  not  operate  as  a 
waiver  of  the  daose  which  provided  that  said 
paymeati  ■honld  faimediiitiily  cease  when  said 
disa]>ilit]r  attached  to  insnied. 

6.  InsuBANCB  ^=>181— Pebuareitt  Disabil- 
ity—Failubk  TO  Give  Notice— Right  to 
Behetitb  Uivdbb  Polict. 
When  a  policy  of  life  insurance  provides  that 
the  insured  ahall  give  notice  to  title  company 
when  he  becomes  totally  dlsaUed  to  engage  in 
any  gainful  occnpatien,  bat  does  not  specify  any 
time  witUn  wbidi  said  nMlce  shall  be  givui* 
the  failure  to  give  said  notice  will  not  deprive 
the  inpued  or  his  beoefidary  of  the  benefits  of 
sold  pdicy^  in  the  absence  of  an  express  pro- 
vision making  the  giving  of  the  notice  a  condi- 
tion precedent  to  the  right  to  daim  the  benefits 
of  said  clause  requiring  notice, 

Oommlasioners'  OgAnion,  Division  Nol  2^ 
Brror  from  MatrlctOoart,  Oklahoma  Oon^ 
tv ;  Bdwaid  Dewea  Oldfl^  Judge. 

Actlrai  by  Dale  BC.  Rardln  a^inst  the 
American  National  Insarance  Company. 
Judgment  for  plaintUf,  moticMi  for  new  triid 
oremiled,  and  defendant  brings  error.  Af- 
firmed. 

T.  J.  McComb  and  Stephen  C.  TreadweU, 
both  of  Oklahoma  City,  for  plaintiff  In  error. 

B.  T.  Halner,  of  Mianl,  and  Burna  &  To- 
oey,  oi  Oklaboma  caty,  tax  defendant  In  er- 
ror. 
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DATIS,  O.  This  action  was  liistitnted  In 
ttie  district  court  of  OUotaoma  count;,  Okl., 
b7  Dale  3L  Bardln,  plaintiff,  against  ttie 
American  National  Insurance  Oompanr,  a 
corporation,  defendant,  to  collect  the  sum  ot 
$5,000  allied  to  be  due  plaintiff  by  reasm  of 
an  Insurance  jfoUcy  Issued  to  Bay  A.  Bardln 
b7  defaidant 

The  parties  will  be  referred  to  as  they 
appeared  In  the  trial  court;  that  is,  plain- 
tiff In  error  as  defendant;  and  defoidant  In 
error  as  plaintiff. 

On  or  about  the  20th  day  of  July,  1014, 
on  application  of  Ray  A.  Rardin,  the  d^oid- 
«nt  Issued  to  him  an  insurance  policy  in  the 
sum  ot  $6,000.  Dale  M.  ^anUn,  plaintiff, 
was  named  as  the  benefldary  in  said  policy. 
Ray  A.  Bardln  dei»arted  this  life  on  the  29th 
day  of  BdCarch,  1916.  Demand  was  made  by 
plaintiff  on  defendant  for  said  sum  of  $6,000, 
and  payment  was  refused.  Thereupon  this 
action  was  instituted.  Upon  the  trial  of  said 
cause  a  verdict  was  returned  In  favor  of 
plaintiff  and  Judgment  entered  thereon.  A 
motion  for  a  new  trial  was  filed  and  over- 
ruled. From  the  actl«i  of  the  court  In  over- 
ruling a  motion  for  a  new  trial,  an  appeal 
has  been  prosecuted  to  this  court  for  the 
purpose  of  review. 

Under  the  first  assignment  of  error,  it  Is 
urged  tliat  the  trial  court  erred  in  overruling 
the  motion  of  plaintiff  in  error  for  a  new 
triaL  Under  this  assignment  It  Is  first  urg- 
ed that  the  verdict  Is  not  sustained  by  sufll- 
cimt  evidence,  and  Is  cmitrary  to  law. 

[1 , 3]  The  ground  upon  whidi  the  fore* 
going  error  Is  based  la  that  the  evidence 
shows  that  the  quarterly  premium  that  be- 
came due  and  payable  on  the  6th  day  of 
October,  191S,  was  not  paid  when  the  same 
matured  nor  within  the  30  days  of  grace  al- 
lowed by  said  policy.  The  30  days  ot  grace 
expired  aa  the  5th  day  of  November,  1915, 
and  the  assured  died  on  the  29th  day -of 
March,  1910.  There  Is  no  contrition  that 
any  pr^nm  was  paid  1^  assured  after  the 
5th  day  of  July,  1915,  at  whldi  time  mere 
was  a  payment  of  a  quarterly  premium  which 
extended  the  life  of'  the  policy  up  to  the  5th 
day  of  OctobCT,  1915,  and  assored  was  al- 
lowed 30  days  of  grace  after  the  5th  day  of 
October,  1915,  whldi  made  the  time  expire  on 
the  6tb  day  of  November,  1915^  Tb»  fore* 
going  (acts  being  admitted,  we  are  compelled 
to  look  to  other  provisions  of  the  policy  to 
see  whether  or  not  the  iwlicy  had  elapsed 
prior  to  the  death  of  assured. 

Among  other  i^vislons  In  said  policy,  it 
Is  provided: 

"And  further  agrees  to  pay  five  thousand 
($5,000.00)  dollars,  hi  twenty  equal  inatallments 
of  two  hundred  and  fifty  ($20a0(^  doUats  each, 
In  the  event  of  total  and  penaanent  loss  of  sli^t 
of  both  eyes,  or  loss  oi  both  aims,  or  one  am 
and  one  leg,  or  one  eye  and  rae  limb,  of  the 
iBBored,  or  if  the  innired  should  become  totally 
and  permanentlr  disabled  to  meh  aa  aitsnt  aa 


to  rsndw  It  impoa^it  for  blm  to  <■ 
any  gainfnl  occupation  whatever,  sodi  total 

and  permanent  disability  occarrlng  bedEor*  tlw 
insared  has  reached  the  age  of  sixty  yean^  and 
while  this  policy  is  hi  force,  this  payment  being 
in  lien  of  all  other  benefita  desltnated  in  tills 
policy,  the  first  installment  being  payable  Im- 
mediately after  receipt  by  the  company  of 
due  and  satisfacbwy  im>ot  of  auA  total  and  per- 
manent disidilUty,  or  such  Injuries  as  than  d^ 
fined.  If  the  iasored  sboald  die  before  sU  sC 
said  twenty  Instalhauits  have  bMc  fully  paid, 
the  remaining  InstaUmnto  may  be  omtlnnsd 
to  the  bene^ary  hereunder  or  may  be  ODnn- 
mnted  at  three  and  one-half  per  cent,  compoand 
interest  and  paid  in  <me  sum  to  said  beneftdaiy. 

"The  premium  payments  hereon  will  cease  im- 
mediately after  the  beginning  of  such  disability 
as  above  described  and  wUl  be  resumed  uily  aa 
hereinafter  provided." 

TbA  petition  ftlleges  that  tlie  assured  on  or 
about  the  1st  day  at  Jxme,  1916^  became  dla- 
abled  to  such*  an  extent  as  to  mider  it  Im- 
posslUe  for  blm  to  engage  In  any  galDfol 
occupatton  vrtiaterw,  and  tliat  said  disability' 
continued  tip  until  Oie  tbne  of  hla  death. 
This  question  was  submitted  to  a  Jury,  and 
there  Is  no  omtroversy  here  but  that  tb» 
evidence  on  this  question  fully  sustains  the 
allegations  of  the  potion.  It  appears  diat 
the  assured  was  a  hotti  deik  In  Oklahoma 
Olty,  at  the  Klngkade  Hot*l,  at  ttie  time  the 
policy  in  question  was  Issued,  and  was  re- 
ceiving therefor  the  sum  of  $100  per  mmOi. 
The  throat  of  the  assured  became  infected 
about  the  liA  day  ot  Hay,  ISHU,  and  gradu- 
ally grew  worse  until  he  became  uuble  to 
talk  above  a  whSsiw.  About  the  SOtli  day 
of  May,  l&ili,  be  gave  up  bis  iota  as  dwk 
nn  account  <tf  the  conditton  ct  hla  ttiroat. 
About  the  lat  day  o<  October,  IMS,  Assured 
wsB  ocmflned  to  Us  bed  and  remained  there 
untU  bis  deatti. 

It  Is  tlie  contention  of  the  ]>lalntlff  that, 
under  tba  plain  and  excess  provlalcaia  of  the 
policy  her^  sued  upon,  tlie  total  dls^lllty 
of  the  assured  occurred  while  the  poU^  was 
In  full  force  and  efftet  automatically  r^eir^ 
ed  the  assnred  from  the  further  payment  of 
pranlums  In  ordv  to  continue  said  poUcy  In 
force ;  that  this  total  disability  and  Incapac- 
ity to  engage  In  any  gainful  occiqntton  hair- 
ing continued  nntU  the  death  of  the  assured, 
the  policy  was  in  full  force  and  ^Eeet  at  the 
date  of  his  death,  notwithstanding  the  quar- 
terly prelum  doe  oo  tbe  fftb  day  of  Octobor, 
1915,  was  ifever  paid.  In  Uila  constmctlim  of 
the  contract,  we  omcur.  If  the  Bn^ldi  lan^ 
guage  means  anything,  the  provision  bneto- 
fore  set  out  automatically  rtiSeved  the  «asiu>> 
ed  from  the  paynmt  of  any  premiom  after 
total  disability  to  engage  In  any  gainfnl  oe> 
cupatlon  attadied  and  placed  it  beyond  Am 
power  of  llie  defoidant  to  dedare  a  for^ 
tnre  fbr  a  noiuiaymakt  of  tiie  premtam 
while  audi  condltUm  existed,  niat  It  dM 
exist,  and  that  It  ccmtlnued  mtll  the  day  ot 
thadaafli  ot  aanind,  ia  not  ^oaatloiMd  hec* 
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conxaaA  for  defendant  Xet,  In  th&  plain 
and  nnainbicnoas  provJsUnu  of  this  contxact, 
ttkls  ooart  la  aaked  to  bold  as  a  matter  of 
law  tbat  said  policy  had  elapsed  on  tbe  Gth 
day  of  Novonber,  1915.  It  Is  urged  tbat  be- 
cause assnred  paid  tbe  quarterly  inremlum 
due  on  the  Sth  day  of  July.  1915,  he  waived 
this  XffOTlsloii  of  tbe  yt>a.cy.  This  argument 
la  not  persuasive  for  the  reason  that  assured 
may  have  entotalned  hopes  of  a  speedy  and 
permanent  recovery  <»  that  date,  and  doubt- 
less did,  and^  because  tbe  defeadaut  had  re- 
ceived *59.60  more  than  tbe  assnred  was 
legally  bounden  to  pay,  cannot  be  construed 
into  a  waiver  on  the  part  of  the  assnred  of 
one  of  tbe  moat  salutary  provisions  contain- 
ed in  this  omtract  Counsel  for  defendant 
has  not  dted  a  single  authority  to  substan- 
tiate this  contentbHit  and  we  have  found 
none  tbat  supports  it  In  view  of  the  w^- 
settled  rule  in  thla  jurisdiction  tbat,  if  a 
policy  of  insurance  is  snch  as  to  be  fairly 
op^  to  construction,  that  view  will  be  ad<9t- 
ed,  if  posslMe,  whidi  will  sustain  rather 
than  forfeit  1^  we  are  Inclined  to  tbe  view 
that,  when  the  assnred  became  unable  to  en- 
gage in  any  gainful  occupation,  the  power  of 
revocation  or  forfeiture  was  placed  b^cmd 
the  power  of  defendant,  and  that  the  policy 
automatically  continued  In  force  so  long  as 
the  disability  attached  to  assured,  regardless 
of  whether  or  not  the  quarterly  premium  was 
paid.  Friend  t.  Southern  States  I^lfe  Ins. 
Co.,  180  Pac  457,  L.  R.  A.  1917B,  208. 

[2]  The  next  ground  urged  under  this  as- 
BigmDent  of  error  Is  that,  while  the  petition 
alleges  that  "tbe  assured  and  plaintifl  have 
fully  performed  all  tbat  was  required  to  be 
performed  on  their  part,"  there  Is  a  total 
failure  to  prove  Uiat  there  was  any  attempt  to 
make  proof  to  tbe  defendant  of  the  death  of 
assured*  Tbe  uncontroverted  evideice  of  the 
plaintifC  on  this  point  shows  that,  after  the 
death  of  assured,  she  wrote  tbe  defradant  at 
Galveab^  Tex.,  and  requested  that  It  furnish 
her  with  pn^jier  blanks  for  proof  of  death.  In 
r^ly  to  thla  request  the  defendant  not  only 
refused  the  blanks,  but  denied  all  liability  on 
the  policy  on  the  ground  tbat  It  bad  lapsed 
on  tbe  5th  day  of  November.  1915,  for  non- 
payment of  the  quarterly  premium. 

Tbe  evidence  of  the  plaintiff  in  reference 
to  what  the  plaintifl  did  after  the  death  of 
tbe  husband  Is  as  follows: 

"Q.  Now,  Mrs.  Bardlo,  state  whether  or  not 
this  p<dicy  or  any  part  of  It  has  b«ai  i>aid  by 
Dm  hunzance  oompany.   A.  It  has  not. 

**Q.  State  what  yon  did  to  coUeot  this  policy, 
whether  or  not  yon  wrote  ta  the  company  at 
its  home  office  at  Galvesttm,  or  to  the  branch 
office,  or  both.  A.  I  did. 

"Q.  Did  you  write  to  tbem  to  furnish  blanks 
for  proof  of  death?  A.  I  did. 

"Q.  Was  It  famished?  A.  No,  not  the  blanln. 

"Q.  I  asked  you  if  they  were?    A.  Well,  I 
yonr  paidon;  I  did  not  undovtand  the  i 
qMsUdS.  I 


"Q.  Did  they  lafose  to  famlA  the  UankaT 
A.  Th^  wrote  that  the  i^<7  was  caneded. 

"Q.  Did  they  refuse  to  famish  yon  blanks? 
A.  Yes,  sir." 

Tbe  foregoing  evidaice  was  Introduced 
wiQMHit  any  objection  being  Interposed  upon 
the  part  of  defendant  No  croBa^zamlnatlon 
on  this  point  was  made,  and  at  tbe  close  of 
fh9  evidence  on  tbe  part  of  the  plaintiff  no 
demurrer  was  Interposed  to  the  evidence. 
Olearly,  the  evidence  In  this  case  proves  a 
waiver  of  the  provision  reqnirlng  proof  of 
the  deatti  when  ttie  petition  pleaded  a  full 
performance  of  tbe  contract  This  constitut- 
ed a  variance  between  tbe  auction  of  tbe 
petlti<m  and  evidoice  <^ered  to  sustain  tbe 
same.  Upon  timely  objection,  it  would  have 
been  the  duty  of  tbe  court  to  bave  sustain- 
ed an  obJectlMi  to  any  evld«ace  tiiat  tended 
to  pr6ve  a  waiver  when  tbe  allegations  of 
the  petition  pleaded  a  full  performance  of 
th<»  conditions  of  tbe  policy.  Tbwe  is  an 
absence  of  any  evidence  that  shows  that 
proof  of  deatli  was  ever  made,  but  cqpon  tbe 
receipt  of  a  written  request  for  blanks  to 
fnmlsh  proof  of  death  a  doiial  of  liability 
is  made  an  the  ground  that  tbe  policy  bad 
been  canceled.  TMs  oonstitnted  a  waiver 
iqxm  the  part  of  the  dtfendant  and  reliered 
the  plaintiff  from  conforming  with  the  pro- 
vision at  tbe  policy  retatlve  to  proof  of  death. 
Had  objecdm  been  made  to  the  introduction 
of  the  evidence  to  prove  a  waiver,  when  In- 
terposed, it  would  have  beoi  the  duty  of  the 
trial  Judge  to  have  sustained  the  same,  for 
tbe  reascm  that  fnmishing  of  proof  of  death 
was  a  condition  precedent  to  a  right  of  re- 
covery, unless  waived  by  the  Insorance  com- 
pany, and  It  is  not  permissible  to  prove  a 
waiver  tmder  a  goieral  aUegatiim  that  ttiere 
has  been  a  fall  performaiua  of  all  the  provi- 
sions of  the  policy. 

In  the  case  ctf  Love  v.  Klrkbrtde  &  Oil  Ca, 
S7  OkL  801.  129  Faa  S68.  the  doctrine  was 
announced  in  an  opinion  by  Mr.  Commis- 
sioner Sharp,  now  Chief  Justice,  that,  though 
there  be  a  variance  between  the  allegations 
of  a  petltlm  and  tbe  facts  proved  on  tbe  trial, 
yet  tf  It  be  a  case  where  an  amendment  of 
the  petition  ought  to  be  allowed  to  conform 
to  the  tKtB  proven,  tbe  Judgment  will  not 
be  reversed  <m  accouat  of  such  variance. 

In  tlie  case  of  Sims  et  ah  v.  Central  State 
Ban^  1S6  Fac  878,  Mr.  Gommlsalooer  Gat 
bralth  stated  the  rule  as  follows: 

"Whm  there  is  a  variance  betwsn  ths  al- 
legations <tf  the  petltltm  and  ti»  facts  proved 
on  the  trial,  yet  if  it  be  a  case  where  an  amend- 
meat  of  the  petiti<m  ought  to  be  allowed  to  con- 
form It  to  the  facts  proved,  the  Judgment  will 
not  be  reversed  on  account  of  snch  variance." 

It  Is  flallaie  ia  proof  tn  ttw  Instant 
case.  But  the  evldenoa  prove*  a  wvilTer  on 
the  part  of  detendant,-  Instead  of  a  strict 
compliance  w4th  tba  terms  of  the  omtract 
Littla  doubt  can  ba  oitertainad  but  that 
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upon  rsQnest  an  axaendment  dbmdd  lutve 
been  allowed,  and  we  have  treated  tUa 
case  as  tbough  an  amendment  had  been 
made.  No  defense  was  predicated  upon  the 
fidlnre  of  the  lAalntUI  to  fomijdit  proof  ot 
death,  but  the  entire  defttue  was  based  opon 
the  tect  that  the  policy  ber^  soed  tipw 
had  lapsed  for  Donpayment  of  the  quarterly 
premium.  We  are  therefore  constrained  to 
h(>ld  that,  in  view  of  the  fact  that  the  eri- 
daooe  which  ia  suflBdent  to  prove  a  waiver 
was  Introduced  without  objection,  and  no 
demurrer  was  interposed  that  challenged 
the  8ufflclen(7  of  the  evidence,  or  variance 
between  the  all^ations  of  the  petitltm  on 
proof  that  the  defoulant  Is  not  In  a  position 
in  this  court  to  take  advanta^  of  the  vari- 
ance between  the  allegations  and  proof  ad- 
duced to  substanUate  them. 

[4]  Under  the  fourth  assignment  ot  «Tor, 
it  Is  nrged  that  the  trial  court  conunitted  er- 
ror In  granting  permission  to  the  plaintiff  to 
amend  her  petltltm  by  interlineation.  The 
record  discloses  that  the  plalntUC  In  her  re- 
ply pleaded  a  full  performance  of  the  con- 
ditions contained  in  said  policy;  that  de- 
fendant filed  a  motion  to  strike  that  part  of 
the  reply  which  pleaded  a  fall  perform- 
ance. This  motion  was  sustained,  and  there- 
upon plaintiff  requested  permission  to  amend 
her  petition  by  interlineatimi.  This  permis- 
sion was  granted,  and  thereupon  plaintiff 
amended  her  petition  so  as  to  plead  a  full 
performance  of  all  the  conditlouB  contained 
in  said  contract  of  Insurance. 

Section  4790.  Bev.  Lews  1910.  Testa  the 
trial  Judge  with  a  broad  discretion  p»mlt- 
tlng  amendments  to  be  made  when  the 
amendment  does  not  cbange  substantially 
the  claim  of  defens&  The  ezerdae  of  this 
discretion  does  not  fumlsh  grounds  for  re- 
versal, unless  it  is  made  to  appear  that 
Qiere  has  been  an  abuse  therwt  by  the  trial 
court  Alcorn  et  al.  v,  Dennis,  26  OkL  135, 
105  Pac.  1012. 

Aftw  this  amendmmt  was  made,  ttxe  de- 
fMidant  announced  ready  for  trial,  and  no 
contention  is  made  here  that  the  action  of 
tha  trial  court  in  permitting  this  amendment 
<^rated  prejudicially  to  tiie  rights  at  de- 
fuidant.  miere  was  no  error  in  the  action 
of  the  court  in  granttng  this  permission. 

The  next  assignment  ot  error  relates  to 
the  refusal  of  the  trial  eonrt  to  give  certain 
special  instmetlons  offered  by  defradant  and 
refnsed  by  the  oonit. 

fRu  first  special  Instmctlon  offered  by  Cbe 
defoidant  was  a  request  ftor  an  Instmcted 
verdict. 

[s]  The  second  special  instruction  was  a 
request  that  the  court  Instruct  the  Jury  that 
If  they  should  HaA  by  a  iw^MoAerancaof  the 
evidence  that  the  defendant,  prior  to  the 
deatii  of  Bay  A.  Bardln,  was  not  fttmlshed 
with  due  and  satisfactory  proofs  that  the 
Insured  was  totally  disabled  to  such  an  ex- 
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tmt  as  to  render  tt  ImposslMe  for  litm  to 
engage  la  any  gainful  occupation  whatero-, 
then  they  should  return  a  verdict  for  de- 
fendant 

The  Qdzd  8i>eclal  Instmetton  was  a  re- 
quest tliat  the  court  should  Instmct  the  Jury 
that  If  they  found  from  a  fRlr  prepondor- 
ance  of  the  evldaice  that  Bay  A.  Bardtn 
was  totally  and  permanently  dIstUed  in 
Bfay  June,  to  such  an  extort  that  be 
could  not  eng^e  In  any  gainful  ooenpatlon 
whatever,  then  tba.t  aerared  had  a  right  to 
elect  eltlier  one  of  two  provisions  of  the 
insurance  policy  sued  on:  First,  he  had  a 
right  to  elect  to  pay  the  premiums  as  called 
for  by  the  policy  and  ke^  it  In  tone  for  the 
full  amount  of  $S,000.  Seccmd,  he  had  a 
right  upon  giving  notice  to  Oie  Insurance 
company  of  his  disability,  to  elect  to  take 
the  disability  benefit  provided  in  said  policy 
to  the  effect  that  the  company  will  pay  $5,- 
000  in  annual  Installments  of  $250  per  year. 
Tb&t  these  two  provisions  were  Inconsistent 
each  with  the  oUicr  to  such  an  extent  that 
the  insured  was  not  entitled  to  daim  both 
the  beginning  of  his  total  and  permanent  dis- 
ability, and  the  election  of  one  by  him  was 
a  vralver  of  the  other  and  if  the  insured 
paid  the  premium  on  July  6,  lOlS,  (t  amount- 
ed to  an  election  on  his  part  and  binds  the 
plaintiff  In  this  action  and  prevents  her  re- 
covery, unless  you  further  find  that  all  pre- 
miums falling  due  prior  to  the  death  of  the 
Insured  were  paid. 

No.  4  was  a  spe<4al  instruction  requested 
by  defendant  to  the  effect  that  it  was  the 
duty  of  the  insured  to  fumlsh  the  defend- 
ant from  time  to  time  evidence  satisfactory 
to  it  of  his  continued  total  disability,  and  a 
failure  to  furnish  said  evidence  would  bar  a 
recovery. 

The  construction  to  be  placed  upon  the 
Insurance  poUcy  herein  sued  upon  determines 
whether  or  not  there  was  error  committed  In 
refu^ng  the  foregoing  Instroctlon  offered 
by  defendant  Counsel  for  defendant  has 
dted  no  anttiorify  In  support  of  the  conten- 
tlott  here  urged  that  the  provisions  ot  this 
policy  are  so  incmulstent  ttiat  an  election  is 
required  to  be  made  by  the  assured  as  to 
whidi  me  he  la  dalmli^  benefits  under.  Mo 
such  provision  la  omtalned  In  the  policy.  It. 
the  contract  Is  to  recdve  this  construction. 
It  must  be  by  Implication.  This  contiact 
was  prepared  by  defendant,  and  It  must  be 
presomed  that,  if  it  had  desired  that  it 
should  receive  the  constroctloa  here  contend- 
ed for,  there  would  have  been  no  doubt  left 
by  tb»  langnive  thenin  need.  Wheo  assured 
accepted  this  contract,  he  had  a  risSit  to  sup- 
pose that  he  and  bis  benefldarles  would  re- 
ceive all  the  benefits  which  might  be  Inteired 
from  the  fair  and  reasonable  Inteipxetatknt 
of  its  terms.  If  defendant  desired  the  strict 
and  literal  oonstmction  here  omtoided  for, 
the  provisions  of  its  contract  should  have 
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been  so  plain  that  mm  could  have  been  do 
doubt  as  to  tta^  inp«m«g.  It  sbonld  BOt 
have  waited  ontU  Uabinty  attaehed.  and 
tiwn  eeek  a  conetraetlon  bj  Implication  for 
the  purpose  of  working  a  forfeiture  of  eald 
contract  There  Is  no  provlritm  In  the  policy 
which  requires  asBured  to  make  any  elec- 
tion, and  we  refuse  to  place  such  provision 
there  by  canstructlon  or  Implication.  Friend 
T.  Southern  States  Life  Ins.  Co.,  14)0  Pac. 
457,  L.  R.  A.  191TB,  208.  There  was  there- 
fore no  error  in  tefosli^  the  special  trotrDC- 
tlons  offered  by  tbe  de^ndant  and  T^aed 
by  the  trial  court 

It  Is  urged  here  that,  because  no  notice 
was  erer  communicated  to  the  defendant  of 
the  total  disability  of  the  assured  to  en- ; 
gage  In  any  gainful  occupation,  the  plalntlif  : 
cannot  make  claim  for  the  benefits  under 
such  provision.  There  Is  a  total  absence  In 
this  policy  that  fixes  any  specified  ttme  with- 
in which  said  notice  should  be  communicated 
to  the  company.  This  being  true,  we  are 
not  warranted  In  saying  that  there  was  an 
unreasonable  time  elapsed  between  the  ex- 
piration of  the  last  Quarterly  payment  and 
the  death  of  the  assured. 

We  are  of  the  opinion  that  the  material 
question  to  be  determined,  la  order  to  fix 
IlaUllty  undrar  said  contract,  was  whether 
or  not  the  assured  did  In  fact  become  to- 
tally disabled  to  the  ex^ent  that  he  was  un- 
able to  engage  In  any  gainful  occupation. 
When  this  condition  attached,  then  the  clause 
in  said  policy,  which  provides  that  all  pre- 
miums therein  would  Immediately  cease,  be- 
came operative.  The  construction  that  has 
been  placed  on  this  provision  has  been  before 
the  courts  for  cnnstrw^on  In  numerous  cas- 
es, and  It  has  been  untformly  held  that, 
when  no  specified  time  is  provided  for  the 
giving  of  said  notice  after  the  disability  has 
occurred,  the  failure  to  give  such  notice  vrtll 
not  work  a  forfeiture  of  such  provision. 
Preferred  Accident  Ins.  Co.  v.  Fielding,  35 
Colo.  19,  83  Pac.  1013,  9  Ann.  Cas.  916; 
James  v.  United  States  Casualty  Co.,  113 
Mo.  App.  622,  SS  S.  W.  125;  Deeell  v.  Fideli- 
ty Co.,  176  Mo.  253,  75  S.  W.  1102;  Orient 
Ins.  Oo.  V.  Clark  (Ky.)  60  S.  W.  863 ;  Flatley 
V.  Phoenix  Ins.  Co.,  95  Wis.  618,  70  N.  W. 
828;  Woodmen  Acoldent  Aa>^  v.  Pratt,  62 
Neb.  673,  87  N.  W.  546,  65  h.  R.  A.  291,  80 
Am.  St  Rep.  777:  Taber  v.  Royal  Ins.  Co., 
124  Ala.  681,  26  South.  252. 

If  the  defendant  intended  that  a  failure 
to  give  this  notice  should  deprive  the  assur- 
ed, or  bis  beneficiaries  under  said  policy,  of 
the  benefits  of  this  provislrai,  then  there 
ahovld  have  been  a  clear  and  espvem  provlr 
slon  fbr  a  forfeiture  before  this  court  will 
feel  Justified  In  enforcing  It.  , 

It  Is  next  urged  that  there  was  error  com- 
mitted liy  the  trial  eoyrt  In  giving  Instrucr 
tlon  No.  4  in  the  general  inst^ctions  subi- 
mitted  by  the  trial  Judge  to  the  Jury.  The 
Instruction  complained  of  conforms  to  the 


m 

views  herein  expressed  as  to  the  coostme* 
tlon  tbat  ftta  contract  iboold  ree^e.  It 
therefore  follows  that  then  was  no  error  in 
giving  said  Instmctlon. 

It  Is  next  urged  that  there  was  error  com- 
mitted by  the  trial  court  In  refusing  to  per- 
mit a  continuance  in  this  cause  after  a  con- 
siderable portion  of  the  evidence  had  been 
received.  It  appears  that  some  time  in  No- 
vember the  wife  of  the  assured  addressed  a 
letter  to  the  defendant  at  Its  home  ofRce  In 
Galveston,  Tex.,  In  which  it  was  set  forth 
that  the  quarterly  premium  due  on  the  5tb 
day  of  November  had  not  been  paid,  and  re- 
quested that  the  assured  be  furnished  proper 
blanks  for  the  reinstatement  of  said  policy. 
Plaintiff  admitted  that  she  wrote  this  let- 
ter, but  stated  that  no  answer  was  ever  re- 
ceived from  the  defendant  relative  to  this 
rSquest  The  continuance  was  asked  for  the 
reason  that  the  deftodant  desired  time  In 
which  to  take  the  d^msltlona  of  certain  of- 
ficers in  chaise  of  the  business  of  defendant 
to  show  that  said  letter  so  received  by  the 
I^intlff  was  la  fact  answered.  We  are 
not  prepared  to  say  that  there  was  any  er- 
ror committed  by  the  court  lu  denying  the 
continuance  asked  for  by  defendant.  We  do 
not  think  the  question  as  to  whether  or  not 
said  letter  was  answered  was  material  to  a 
consideration  of  the  liability  In  this  case. 
At  this  time  the  assured  was  confined  to  his 
bed,  totally  disabled,  and  Uved  only  a  short 
time  thereafter.  This  being  true,  it  was  not 
necessary,  in  order  to  secure  the  benefits  of 
this  policy,  to  make  any  further  payments 
of  quarterly  premiums.  The  provision  of 
this  policy,  which  provided  that  all  premiums 
should  cease,  bad  long  prior  to  the  date  of  the 
communication  made  by  the  plaintiff  herein 
to  the  defendant  become  effective,  and  the 
defendant  was  powerless  to  derive  the  ben- 
efidlary  of  this  policy  of  the  benefits  of  this 
provision  by  any  attempted  forfeiture  of  this 
policy. 

The  foregoing  asslj^unents  of  error  con- 
stitute all  of  the  contentions  h^  urged  for 
a  reversal  that  are  material  to  a  conMdera- 
ttcm  of  this  case. 

There  Is  no  ctmtroversy  as  to  the  real 
facts  uiwn  which  UablUty  Is  sought  to  be 
enforced.  The:  matter  Jie^l^^  itself  into  a 
construction  of  the  contract  herein  sued  up- 
on. It  is  not  denied  that  the  assured  be- 
came totally  disabled  to  engage  In  any  gain- 
ful occupation  prior  to  the  5th  day  of  Oc- 
tober, 1915.  vid  that  said  total  disability 
continued  uptU  his  death  on  the  29th  day  of 
March,  1816. 

Under  the  «Hutraction  that  we  are  con- 
itantMd  to  place  npon  the.cwtract.  tlie.de- 
fevdant  la  liaUft  to  the-  benefldary  in  the 
sum  tor  wbkli  Judsnwint  ynta  rmdwod.  We 
tberefoce  reeommend  that  this  Judgment  la 
all  thin^  he  affirmed.  .  , 

FEB  CUBIAU.  Adopted  in  whole. 
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HB^TH  et  al.  T.  BUBNHAM-lfUNOEH- 
BOOT  DRY  GOODS  CO. 
(N0.M8S.) 

(Supreme  Court  of  Oklahoma.   Dec.  17,  191S. 
Rehearing  Denied  Jan.  21,  1919.) 

(SyUahiu  by  the  Court.) 
ESOBOWS  ^14(1)  —  P0B8B8SnnT  or  INBIBO- 

MENT— Title. 
Where  the  ddivery  of  an  escrow  is  made 
to  depend  upon  the  performance  of  certain  con- 
ditione,  consent  is  withheld  until  such  perform- 
ance has  been  performed,  and,  if  the  payee  in 
a  note  so  placed  in  eaqpov  obtains  po— csaion  of 
the  same  before  performance  of  aaid  conditton, 
he  acquires  no  title  thereby. 

ConmUsatoners'  Opinl<Hi,  DirlaitMi  Na  3. 
Error  from  District  Court,  Mayes  County ; 
Preston  S.  Davis,  Judga 

Suit  by  the  Bumham-Munger-Root  Dry 
Goods  Company  against  Dafty  B.  Heath  and 
another.  Jadgtnent  for  plaintiff,  and  defend- 
ants bring  error.  Rerersed  and  remanded 
for  a  new  trial. 

WUUam  T.  Rye  and  Willard  H.  Voyles, 
both  of  Vlnita,  for  idalntlffs  la  error. 

W.  H.  Komegay,  <^  Vlnita,  for  defioidant 
In  error. 

BOOKER,  G.  The  Reese  Mercantile  Com- 
pany, a  corporation,  was  engaged  In  the 
mercantile  business  at  Strang,  Okl.  The 
plaintiffs  In  error  and  three  others  were 
stockholders  In  the  corporation,  and  for 
several  monUis  next  before  June,  1913,  dis- 
sensions arose  among  the  stockholders  and 
the  corporation  became  In  a  bad  flnanf^al 
condition.  About  that  time  a  collector  for 
the  defendant  In  error,  to  whom  the  corpora- 
tion was  Indebted,  as  evidenced  by  certain 
promissory  notes  of  the  corporation,  visited 
the  town  of  Strang  for  the  purpose  of  ad- 
Justing  the  indebtedness  due  his  company 
by  the  said  corporation,  and  while  he  was 
there  certain  negotiations  took  place  between 
certain  of  the  stockholders  and  the  plaintiffs 
In  error,  as  a  result  of  whldi  the  plaintiffs 
In  error  attempted  to  buy  the  assets  of  the 
corporation  in  order  that  the  business  might 
be  conducted,  Its  d^its  paid,  and  all  out- 
standing matters  adjusted. 

The  plaintiffs  In  error  Individually  were 
solrent,  and  tfadr  Indorsement  upon  notes  of 
the  corporation  was  sought  by  the  creditors, 
and  on  or  about  the  3d  day  of  June,  1913,  the 
plaintiffs  In  error,  beHeving  that  they  had 
matters  in  such  a  shape  that  they  could  pur- 
chase the  assets  of  the  eotporatioo,  entered 
into  an  agreemMit  with  tbe  collector  of  the 
defendants  In  enor,  ,wtaereby  they  were 
to  take  up  the  old  notes  of  the  corporation 
thus  bdd  hs  his  company,  and  In  Ilea  thereof 
deliver  to  him  the  new  notes     the  corpora^ 


tkn  Indonsd  by  them  as  ladiTidnala;  bat 
there  was  some  nacertalnty  m  to  this  deal 
being  closed,  so  on  tba  date  afonaald  tba 
folkming  acreement  was  made  between  said 

Pardee: 

"This  agreement  made  this  third  day  of  June, 
1913,  witnesaeth: 

"Whereas,  the  Reese  Mercantile  Company  is 
Indebted  to  the  Bumbam-Munger-Root  Dry 
Goods  Company  as  erldniced  by  sstm  notes  of 
date  2—18,  1»1S,  aggngatiiv  «1.066^:  six  ct 
said  notes  bsinc  in  amonnt  $1S0AH>  each,  dot 
respectirely  April  16th,  May  lit,  May  15tb, 
June  Ist,  June  15th,  July  Is^  and  one  note  in 
amount  $155.38  due  July  15th,  all  of  said  notes 
being  executed  Reese  Mercaotile  Company  by 
Burt  J.  Young,  Sec.,  and  the  first  four  named 
and  described  of  said  notes  having  been  default' 
ed  in  tb«  payment  thereof  and  still  remain  dne 
and  unpaid  and  the  said  Reese  MeroantUe  Com- 
pany being  desirous  of  obtaining  an  extension 
of  die  time  tor  payment  of  all  of  the  aaid  notes 
due  or  not  due,  it  is  agreed  that  the  said  notes 
will  by  the  holders  thereof  be  deposited  in  es- 
crow and  they  the  said  notes  are  herewitb  de- 
posited in  escrow  with  the  First  State  Bank  of 
Strang,  Olclahoma,  upon  condition  that  concur- 
rent with  the  said  deposit  of  the  foregoing  notes 
with  the  said  bank  by  Bamham-MuDger-Root 
Dry  Goods  Company,  the  said  Reese  Mercantile 
Company  will  cause  to  be  executed  and  depoait- 
ed  with  the  First  State  Bank  of  Strang,  <^L, 
seven  n«w  notes  of  date  June  8, 19iB»  in  amonnt 
aggregating  $1,065.38. 

"Said  notes  to  become  due  and  payable  as  fol- 
lows: Sept  1st,  Sept.  15th,  Oct  1st  Oct  15th, 
Nov.  1st  Nov.  IStb,  Dec  lat  the  latter  note 
being  in  amount  $155.38,  said  laat  described  and 
named  notea  are  to  be  executed  by  the  Reese 
Mercantile  Company  by  Its  duly  authorised  offi- 
cers and  in  addition  in  consideration  of  the  ex- 
tension of  time  tot  payoMOt  and  all  of  the  prom- 
isee named  herein  are  to  be  executed  by  F.  C. 
Heath  and  I>al8y  Heath  Individually.  AU  of 
said  notes  herein  mentioned  and  set  forth  are 
to  reaiain  In  escrow  in  said  Bank  for  a  period 
of  fifteen  days  frmn  this  date  pending  consum- 
mation of  a  certain  contract  for  the  sale  of  the 
merchandise  of  the  Reese  Mercantile  Company, 
which  contract  provides  for  the  sale  of  the  said 
merchandise  by  the  said  Reese  Mercantile  Com- 
pany to  one  flood.  Now  if  the  sale  to  the  said 
Flood  is  consummated,  then  the  first  series  of 
notes  described  herein  are  to  be  cancelled  by 
the  said  bank  and  delivMed  to  the  mak«s 
thereof,  and  thereupon  the  second  described  se- 
ries qf  notes,  ezecnted  tMs  date,  are  to  paas  to 
the  payee  thereof,  and  to  be  dellvmd  to  said 
payee  by  the  said  bank.  If  however,  the  aaid  sale 
to  Elood  Is  not  consummated  within  fifteen  days 
from  this  date  the  first  series  of  notes  described 
herein  are  to  remain  in  foil  force  and  effect  and 
be  returned  to  the  orignal  payee  thereof  by  the 
said  bank  not  later  than  June  20th,  1913,  and 
die  second  described  and  named  aeries  of  notea 
thereupon  be  retunied  to  the  mskws  thuvof 
and  be  hdd  for  naught  Bnmham-Munget^RooC 
Dry  Goods  Company,  by  C  R.  Bernard,  Agoit. 
Reese  Mercantile  Oo^  by  F.  C.  Heath.  V.  P. 
F.  O.  Hfatb.  Dalay  B.  Heath.  Bits.  Frank  C 
Heath,  Treas." 


^»Fv  otbflT  oases  m*  aams  taple  aa<  KBT-NVHBBR  la  all  Ker-Moinbered  OlgssU  and  Zndans 
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It  appMHi  tbttt  the  man  Hood,  whose 
name  te  mentdoned  In  tMs  agreement  abore 
gooted,  was  acting  as  tide  agoit  for  the  plaln- 
ttffa  In  error.  At  fiie  same  time  tbls  ^ree- 
ment  was  exeeoted,  a  bill  of  sale  was  made 
In  conforml^  with  this  agreement  to  said 
Flood,  by  the  terms  ot  which  the  Reese  Mer- 
cantile Company,  In  consideration  of  $o,Ql»^, 
sold  to  said  Flood  its  entire  assets,  aod  at  the 
same  time  and  as  a  imrt  of  the  same  transac- 
tion Flood  executed  a  Mil  at  mi9  tar  Qie 
same  consideration  to  said  vnigexty  to  Frank 
a  Heath  and  Dalir.  Haatb,  tliB  pjalntttTB  lo 
error. 

At  tibe  ezplratlim  ot  15  days  as  contem- 
pUted  by  the  agreement  between  these  par- 
ties, this  matt»  was  not  In  shape  to  be 
closed ;  but  a  iev  days  before  the  USttx  day 
of  June  the  collector  for  the  defendant  In 
error  teatlfles  that  be  fras  notified  by  plain* 
tUb  In  error  to  come  to  Strang,  Okl.,  and 
that  this  matter  coold  he  dosed.  And  he 
further  tcetlfflas  that^  an  or  abont  the  28tb  day 
of  Jnn^  he  came  to  said  place,  and  that,  in 
onnpany  wll2t  Fnnk  p.  Heath  he  veat  to  the 
bank  where  these  notes  were  depositied  in  es- 
crow, and  the  pap«s  were  dellTered  by  the 
bank  to  fliem,  the  fAH  notes  takm  by  Heath, 
and  the  new  notes  delivered  to  him^  whl<di 
were  In  turn  forwarded  1^  him  to  lUs  com- 
pany In  Kansas  <3.ty. 

It  further  appears  that  on  the  26th  day  of 
Jnn^  1913,  certain  stockholders  ot  the  Beese 
IfCTcantHe  Company,  who  refused  to  consent 
to  a.  sale  of  this  propoty  by  the  company  to 
Flood,  filed  A  petition  In  the  district  court  of 
ICayea  county  asking  for  the  app<rintment  of 
a  receiTer,  which  recover  was  aj^lnted  on 
the  Ist  day  of  July,  and  thereafter  a  petl- 
tltm  in  bankruptcy  was  filed  by  Uie  Reese 
Mercantile  Company  and  Its  assets  liqui- 
dated In  the  bankruptcy  court.  The  defend- 
ant In  error  filed  Its  claim  against  the  com- 
pany and  received  Its  pro  rata  part  from  the 
aasets  and  credited  the  same  npon  these 
notes  thus  executed  by  the  company  and  the 
plaintiffs  In  error,  and  instituted  this  suit 
to  recover  the  balance  thereof  against  the 
plalntllfs  In  error  in  this  action. 

To  the  petition  the  plaintiffs  In  error  filed 
an  answer,  which  consisted  of  a  general  de- 
nial, a  plea  of  no  consideration,  and  a  further 
def&ise  that  said  notes  were  executed  by 
them  under  a  contract  made  with  the  plain- 
tiff below,  whereby  it  was  agreed  that,  should 
said  defendants  succeed  In  purchasing  the 
stock  of  merchandise  of  the  Reese  Mercan- 
tile Company  at  private  sale  under  certain 
terms  and  negotiations,  then  In  that  event 
these  notes  were  to  be  delivered  to  the  com- 
pany, and  that  said  defendants  would  stand 
bound  and  obligated  to  pay  the  same. 

They  further  alleged  that  said  notes,  by 
mutual  consent,  were  deposited  In  the  First 
State  Bank  to  be  held  in  escrow  pending 
these  satiations,  and  under  the  conditio 
Uiat  tbey  w«n  to  beooma  in  so  wiaa  notes  of 


any  of  tiiem  unless  said  negotiations  wen 
consummated;  that  said  n^otlaUona  were 
never  consummated  for  ttie  reason  stated 
above;  and  that  said  notes  were  deUvwed  to  ■ 
the  plaintifl^  wlQiout  authority^  wltiiout 
tight,  and  without  their  cons^t 

To  this  a  reply  was  filed,  and  the  cause 
was  tried  by  the  court  without  a  Jury,  and 
judgmeat  rendered  In  favor  of  the  plaintiff 
and  against  the  defendants. 

We  have  carefully  considered  .the  assign- 
ments <tf  emv  urged  here.  Under  tiits  eri- 
dence  we  are  forced  to  the  opinion  that  these 
notes  sued  upon  in  this  action  were  executed 
and  placed  in  escrow  to  be  dellrered  to  the 
plalntUfs  in  error  i^nki  the  performance  of  a 
condition  whldL  was  never  consummated. 
The  eridenoe  here  unquestionably  Indicates 
that  at  the  time  these  notes  were  executed 
there  was  a  dlatiset,  positive  agreement  and 
understanding  In  the  minds  of  all  the  parties 
that  these  notes  were  not  to  be  d^vered  un- 
less the  plaintiffs  la  error  or  their  agent  ac> 
quired  poBseadoa  of  tbia  stock  ot  gfnUm. 

The  evUksoee  tarthae  justifies  the  con- 
clusion tbatt  H>  fftr  OS  the  plaintUb  in  erne 
were  concerned,  the  execution  and  the  deliv- 
ery of  these  notes,  ev«i  ccncedtng  that  Frank 
O.  HesHi  daUvoted  the  same  to  the  agent  tit 
the  defendant  In  error,  were  wltbovt  con- 
sideration, and  the  plaintiffs  in  error  received 
no  consideration  whatever  for  their  execu- 
tion. 

^niis  oonr^  In  the  early  case  ot  Powm  t. 

Rnde^  14  OkL  881,  79  Pac.  89.  said: 

"Ddivery  of  an  escrow,  to  be  valid,  must  be 
Willi  ths  conittit  of  Ifee  grantor.  If  its  delivery 
is  made  to  depend  upon  the  perfMmanoe 
certain  conditions,  his  consent  is  wlthh^  until 
SQch  performance. 

"Wjieo  a  deed  is  delivered  merely  as  an  es- 
crow, to  be  delivered  upon  the  performance  ot 
certain  conditions,  It  is,  nntil  lueh  performance^ 
a  mere  scroll ;  and,  if  the  grantee  obtains  pos- 
session of  the  deed  before  the  performance 
the  oonditions,  he  aoquirea  no  titie  thereby." 

This  court  also,  In  the  case  of  Hort<m  v. 
Blrdsong,  35  OM.  275,  129  Pac.  701,  Ll  E.  A. 
1916B,  1(M8,  said: 

"A  pKHnisBoiT  note  may  be  delivered  condi- 
tionaUy,  and  this  may  be  accomplished  bj  de- 
livery to  the  payee  himself,  witji  pnver  instnu^ 
tions  in  relation  to  the  condition." 

And  in  the  body  of  the  opinion  it  Is  stated: 

"It  is  a  settied  principle  <^  law  that  a  promis- 
sory note  may  be  deUvered  by  the  maker  to  the 
payee  upon  condition.  Tovera  v.  Parker,  et  al. 
ante  [35  OU.  74],  12S  Pac.  101.  Tlie  general 
rule  is  stated  in  4  Am.  ft  Sing.  "Bbae.  of  Iaw, 
204,  as  ftdlows: 

"'Bills  and  notes  may  be  delivered  to  take 
effect  not  at  all  svents,  but  OMiditumaUy  upon 
the  happening  of  a  future  contingency,  and  this 
may  be  accompUabed  either  by  a  formal  d^v- 
ery  in  eecrow  into  the  hands  <^  a  third  person 
for  the  promisee,  or  by  delivery  to  the  promisee 
himself  in  the  nature  of  an  escrow,  the  inter- 
vention ot  a  third  person  not  bdng  absolutely 
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meMRBTt  Mondlug  to  tin  better  doeMiMi  to 
Baka  the  truurfer  in  eibct  eooditkmal.' 

"Aa  tha  note  in  oontzormr  wu  deliTered  ^ 
the  payee  upon  cooditton  that  he  sign  the  bul 
of  sale  accompanyinK  it  and  return  the  same  to 
the  maker  of  the  note,  and  the  condition  was  not 
complied  with,  it  (oUows  that  it  was  error  for 
the  court  to  enter  jadgmrat  upon  the  note 
againet  the  defendant." 

And  in  Knnter  B«alty  Co.  r.  Spencer,  21 
Okl.  iSS,  86  Pac.  757,  17  U  B.  A.  (N.  S.)  622, 
tbls  ooDxt  nld: 

■770  tide  wffl  pati  br  «  deed  wUdi  la  not 
ddivered  hp  tte  frautor  or  aome  me  duly  ao- 
tiicffised  by  Uin. 

"Where  poesewlon  of  an  eaennr  la  obtained, 
without  performance  of  the  condition  upon 
which  a  delivery  to  the  grantee  waa  to  be  made, 
BO  title  paaeea.** 

Applying  the  prind|de  announced  in  tbeae 
cases  to  tb»  fhcts  In  the  instant  case,  we 
moat  bold  tbat  nnder  the  e^deoce  that  condi- 
tion ma  never  performed  wbicb  waa  coq- 
templated  by  ttie  ^eadlnga  dioald  be  conmm- 
mated  before  the  notes  wore  to  be  delivered 
or  there  wu  any  conit  deration  for  the  execu- 
tion by  tbB  plalDtm  In  error  ttwr^or. 

IbB  Judgment  of  Hw  lowur  eoart  la  ttiwe* 
Core  rereraedt'  and  tSila  canse  remanded  for 
a  new  trlaL 

pm  OUBIAM.   Adopted  in  wbolai 


SIMONS  T.  TLOTD  et  aL   (No.  9029.) 

(Sopreme  Court  of  Oklahoma.  July  30,  1918. 
Rehearing  Denied  Jan.  IS.  191»0 

fiSvOofttt*  by  tht  Oourt.) 

1.  JumcEa  or  the  Pkaob  «se»86(9)— Tbial  or 
Rights  to  Pbofbbtt  —  GoKCLuazviNBaa — 

Statute. 

A  judgment  rendered  by  a  Justice  of  the 
peace  in  a  proceeding  for  the  trial  of  the  rights 
of  property,  under  section  6^4,  Rev.  Laws 
1910,  is  not  conclusire  of  the  right  of  property 
in  aaid  claim,  aa  the  same  la  a  sammary  pro- 
ceeding to  regain  the  poiaeaaion  of  the  proper- 
ty levied  upon  by  miatake,  and  la  not  a  means 
to  acquire  or  alBrm  title  thereto,  aa  the  stat- 
ute is  designed  ai  a  protection  to  the  constaUe 
who  may  have  made  a  mistake  in  the  discharge 
of  his  duties,  enabling  him  to  abandon  his  levy 
under  certain  circumstances,  and  has  never 
been  regarded  as  condueive  of  the  rights  of 
any  of  the  parties  thereto,  except  oo  tar  as  the 
statute  expreealy  providea. 

2l  Appeal  and  Ebbob  «=»878(1),  1119— Ao- 

QUIESCENOE  IN  JUDQHENT  BELOW— RELIEF 

on  Appeai. 
Parties  who  fail  to  appeal  are  deemed  to 
acqnieace  In  the  judgment  below.  They  can- 
not be  heard,  on  appeal  by  others,  to  ciHnplain 
of  ern»a  below,  and  can  demand  no  relief  teom 
the  appellate  tribunal. 

<0»>te  etlMT  MM 


8.  Jtmnam  aw  tsb  Fuob  •*166(»<-Xmi 

or  Bmiscm  to  itaonsrr— Fjjuni  »  Af- 

PKAB  09  AFPEAI^^PiM^OTICDa. 

In  an  action  of  this  character,  where  an 

appeal  ia  had  from  the  justice  court  to  the 
county  court,  and  where  tJie  par^  appealing 
fails  to  appear,  the  proper  practice  would  have 
been  to  dismiss  the  appeal,  and  tbat  would  have 
left  the  judgment  rendered  by  tht  jostice  in 
full  force  and  effect 

OoaamlaataHn^  Opinion*  DlTSakm  No.  8. 
Brror  tcoin  Dlatrlot  Ooort,  Ifnakogae  Coun- 
ty; caias.  Q.  Wktta^  JDdga 

Suit  in  justice  court  by  W.  E.  Floyd  against 
Levi  SinuKia  with  an  attachmoit,  in  wbltA 
EUma  R^  Simons  interpleaded.  There  was  a 
Judgmoit  In  Justice  court  in  favor  of  plaintiff 
and  asalnst  tha  interpleader,  who  appealed 
to  tlie  district  court,  wlierein  tliOTe  was  a 
directed  Judsmoit  for  plaintiff,  and  ^ 
brings  error.  Afflmed. 

W.  D.  HaUni,  oC  Mnskogee.  ftor  plaintiff  in 

error. 

Onunp,  Bailey  ft  Gmmp,  of  Ifnakogee,  ftor 
defendant  in  error  FloyrL 

HOOEGR.  a  W.  E.  Floyd  Izutltated  this 
suit  in  the  Justice  court  against  Levi  Simons 
to  recover  a  judgmoit  upon  an  account  fbr 
services  alleged  to  have  been  performed  by 
him  for  said  defendant  At  the  same  time  he 
filed  an  affidavit  for  an  attachment,  which 
contained  all  of  the  statutory  grounds  there- 
for; and  thereupon  there  was  Issued  from 
the  office  of  said  Justice  an,  order  of  attach- 
ment directed  to  the  c<mstable  of  Porter 
township,  in  Muskogee  county,  which  was  by 
said  constable  levied  upon  certain  personal 
property  alleged  to  belong  to  said  defmdant 
therein.  Said  property  was  duly  appraised 
by  proper  appraisers,  and  the  attachment 
writ  returned  and  due  return  made. 

Thereafter,  on  Novonber  10,  1915,  one  El- 
ma  R.  Simons  Interpleaded,  and  moved  the 
court  to  discharge  the  attachment  fbr  the 
reason  that  k  few  days  after  the  levy  thereof 
she  had,  in  a  proceeding  before  another  Jus- 
tice of  the  peace  in  said  township,  tried  the 
rights  of  property  in  conformity  with  sections 
5404.  5496,  and  6496  of  the  Rer.  Laws  1910. 
and  that  in  said  proceeding  aald  Justice  did 
find  that  she  was  the  owner  of  said  property 
and  entitled  to  the  poasessl<m  thereof,  and 
had  given  to  her  an  order  upon  the  ctmsUible 
so  attaching  said  property  to  deliver  same 
to  her;  and  for  the  further  reason  tbat  the 
grounds  set  forth  In  said  attachm^t  are  un- 
true, and  tbat  the  property  attached  was  ex- 
empt under  the  laws  of  the  state  of  Oltla- 
hcMna,  to  her  aa  a  married  woman  and  as  tbe 
owuOT  of  said  property.  This  moUon  to  dle- 
<diarge  said  attaclunait  was  duly  verified,  and 
on  the!  2&th  day  of  November,  IdlS,  abe  filed 
in  aald  actixm  in  aald  Jurtlce  court  an  Inters 
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plea  claiming  the  property  as  her  own.  and 
specifically  denying  tbat  the  defendant,  Levi 
Simons,  had  any  interest  therein,  and  asked 
tbat  Bald  attachment  be  dlsdiarged  against 
all  of  ^d  property. 

Hiis  canse  was  tried  on  December  14, 1915, 
and  a  Judgment  rendered  against  the  inter- 
pleader and  In  favor  of  the  plaintiff,  B'loyd, 
sustaining  the  attachment,  and  subjecting  the 
prcv>erty  to  the  satisfaction  thereof.  From 
tliis  judgment  the  interpleader,  Elma  R.  Si- 
mons, aiH>eaIed  to  the  district  court  by  execut- 
ing a  bond  In  manner  and  form  aa  provided 
by  law,  and  filed  her  aj^teal  therein  on  the 
ZOtti  day  of  December.  191S. 

And  thereafter,  on  fbe  15th  day  of  March, 
1916,  the  interpleader,  Elma  R.  Simons,  filed 
in  the  office  of  the  court  derk  of  Muskogee 
county,  in  said  acticai,  a  motioii  to  dlscbarga 
said  attachment  for  the  reason  that  in  a  cer- 
tain proceeding  had  under  the  prorlslon  of 
section  5494,  Rev.  Laws  1910,  before  Charles 
Wheeler,  a  Justice  of  the  peace  in  and  for 
Porter  townsdiip,  on  the  13th  day  of  Novem- 
bn-,  1916,  tlie  rights  of  property  to  the  prc^ 
erty  involved  in  this  action  had  been  tried, 
and  that  said  Wlieeler,  as  justice  of  the  peace 
aforesaid,  did  th«i  and  tAere  find  that  this 
interpleader,  Elma  R.  Simons,  was  the  owner 
of  said  pn^rty,  and  had  Issued  an  order  to 
the  constaole  liavlng  the  Charge  thereof,  di- 
recting him  to  dellr«r  the  same  to  her  -.  and 
for  the  further  reason  that  the  allied 
grounds  set  forth  In  the  attachment  affidavit 
were  untrue,  and  that  the  goods  attached 
were  exempt^  under  the  laws  of  the  state  of 
(^ahoma,  to  her  as  a  married  woman,  and 
that  she  was  the  owner  of  the  property  thus 
attached.  This  motion  was  not  verified,  but 
the  lnteri)le«da>,  by  the  flttng  tlkereof,  aubsti- 
tnted  the  same  in  Ilea  of  her  former  motlw 
filed  in  tliA  justice  cotnt  seeing  tihe  same 
rdief.  Attadied  to  this  moUon  waa  a  copy 
of  tbB  order  or  judgment  rendered  by  Charles 
Whe^er,  jusUce  of  the  peac^  aa  well  aa  a 
copy  of  tbe  order  directing  the  oonstable  to 
surrender  the  possession  of  said  pr(^>erty  to 
ber. 

On  Ifoy  1,  1916,  this  motim  to  dla^rge 
the  attadiment  was  dismissed  by  the  trial 
court  tor  want  of  prosecution,  and  the  min- 
utes of  the  court  of  that  date  show  the  mo- 
tion of  the  defendant  to  discharge  the  attach- 
ment dlwnilBged  fbr  want  of  prosecution,  ap- 
pearing under  the  title  of  Floyd,  Plaintiff,  v. 
EHmons,  Detmdant,  cam  Mo.  4570.  From  this 
record  Levi  Simons  waa  not  a  party  to  tihis 
appeal  up  to  this  date,  and  no  other  Simons 
had  filed  ftny  ideadli^  in  this  acUm  save  and 
except  iillma  B,  Simons,  and  this  order  of 
the  oonrt  thus  made  on  May  1,  1910,  could 
sot  have  pertained  and  .did  not  pertain  to 
any  other  prooesding  or  pleading  save  and  ex- 
cept the  motion  tq  diadiarge  the  attacbment 
prerioQ^  filed  by  BBma  R.  Slmona  In  the 
district  court  of  Muskogee  county. 
177P^-a9 


Thereafter,  on  the  8th  day  of  June,  1916, 
Levi  Simons  filed  an  affidavit  or  motion  to 
quaeb  the  attachment,  wherein  he  stated 
that  he  had  been  a  resident  of  the  state  of 
Oklahoma  tor  six  years,  and  that  all  of  the 
property  attadied  in  this  action  was  exempt 
to  him  from  s^zure,  and  therefore  prayed 
the  court  to  dismiss  the  attachment  and  re- 
lease the  goods.  Thereafter  this  motion  to 
dismiss  was  overruled  by  the  court  on  July 
3,  1916. 

On  October  16,  1916,  this  action  came  on 
for  trial,  and  Blma  R.  Simons  did  not  ap- 
pear, nor  did  Levi  Simons,  miereupon  the 
plaintiff  Introduced  his  evidence,  showing  the 
existence  of  the  account  sued  upon.  And  fur- 
ther testifying  that  the  indebtedness  accrued 
for  medical  services  rendered  Levi  Simons 
and  his  family,  and  that  at  the  time  of  the  In- 
stitution of  this  action  In  the  justice  court 
the  said  Levi  Simons  and  bis  flamlly  wen 
undertaking  to  leave. 

Thereupon  the  court  Instracted  the  jury, 
no  other  evidence  b^g  introduced,  to  render 
a  judgment  In  favor  of  the  plaintiff  for  (61, 
the  amoant  sued  for.  And  the  jury  thereup- 
on returned  into  court  a  verdict  in  ftivor  of 
the  plaintiff  and  against  the  defendant  and 
interpleader,  and  finds  defendant  is  indebted 
to  the  plaintiff  In  the  sum  of  |61,  and  sustain- 
ed the  attachment. 

On  the  17th  day  of  October.  1916.  EOma  R. 
Simons  filed  an  application  to  vaoite  and  set 
aside  the  verdict  and  jndgmoit  and  to  grant 
her  a  new  trial  tor  the  following  reasons,  to 
wit:  Firs^  because  her  attorney  and  the  at- 
torn^ for  the  plalnUff  had  agreed  that  said 
cause  wonld  .not  be  tried,  except  at  a  time  to  - 
be  agreed  by.  them,  and  that  lier  attorn^  bad 
relied  thereupon,  and  had  tailed  to  notify  ber 
of  ttie  date  of  said  trial  or  to  be  present  on 
the  date  Oxereot,  and  because  of  Uiat  fact  bo 
was  not  present ;  and  for  the  farther  reason 
that  the  cause  was  not  tried  upon  the  Issues 
made  between  the  plaintiff  and  the  Inter- 
pleader, but  upon  the  Issues  made  between 
the  plaintiff  and  the  defendant,  Levi  Simons ; 
and  for  the  further  reason  that  the  rights  of 
PTvpertj  had  been  befi^e  decided  by  one 
Wheeler,  as  justice  of  the  peace,  as  more  ful- 
ly stated  hereinabove:  and  for  the  further 
reason  that  the  property  was  exempt  to  her 
under  Uie  laws  of  the  state  of  Oklahoma,  she 
being  a  married  w<mian  and  a  resident  of  the 
state. 

To  this  motion  for  a  new  trial  was  attached 
the  affidavit  of  her  attorney  all^^g  the  sub- 
stance of  the  agreement  set  forth  in  said 
motion. 

On  the  lOth  day  of  November,  1910,  the  mo- 
tlm  for  a  new  trial  was  oramiled;  and  on 
the  nth  day  of  November,  1010,  fbe  inter- 
pleader filed  a  motion  to  vacate  the  order 
overruling  the  moOon  for  a  new  trial  because 
Iter  attorn^  bad  been  nnabib  to  be  present 
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abd  argue  the  same  and  other  reasons  stated 
tbereln. 

And  OD  the  28th  day  of  November,  1916.  the 
trial  court  reinstated  said  motion  for  a  new 
trial :  and  on  the  2d  day  of  January,  1917, 
the  trial  court  heard  said  motion  for  a  new 
trial  and  the  evidence  offered  pro  and  con, 
and  overruled  the  same. 

Thereupon  a  Judgment  was  entered  against 
the  plaintiff  In  error,  and  In  favor  of  the  de- 
fendant in  error,  W.  E.  I^oyd.  and  to  reverse 
which  an  appeal  la  had  to  this  court 

[1]  The  first  question  necessary  tot  us  to 
determine  is  to  construe  sections  6494,  M95, 
and  6496,  Rev.  Laws  1910.  and  to  determine 
what  rights  accrued  to  the  ^alntlff  In  error 
hy  virtus  of  the  pleading  had  In  .the  conrt  of 
Wheeler,  Justice  of  the  peace,  a  few  days 
after  the  IhsUtutlon  of  this  action  In  the  Jus- 
tice court  of  Thompson  by  the  defendant  In 
enar,  Eloyd,  against  hustHind,  Levi  Si- 
mons, and  in  which  she  Interpleaded. 

Section  5494,  above  stated,  is  as  follows: 

"WbeQ  a  constable  shall  levy  on  or  attach 
property,  claimed  by  any  person  or  persons, 
other  than  the  party  against  whom  the  ezecu- 
tion  or  attachment  issued,  the  claimant  or 
claimants  shall  give  three  days'  noUce,  In  writ- 
ing, to  the  attachment  or  execution  creditor,  hfa 
attorney  or  his  agent,  or  if  not  found  within 
the  county,  then  such  notice  shall  be  served  by 
leaving  a  copy  thereof  at  bis  nsual  place  of 
abode  In  such  county,  of  the  time  and  place  of 
the  trial  of  the  right  to  such  property,  which 
trial  shall  be  bad  before  some  justice  of  the 
township,  at  least  one  day  prior  to  the  time  ap- 
pointed for  the  sale  of  such  property." 

And  section  M96: 

**If,  on  the  trial,  the  justice  shall  be  satisfied, 
from  the  proof,  that  the  property,  or  any  part 
thereof,  belongs  to  the  claimant  or  claimants, 
such  justice  shall  render  judgment  against  the 
party  in  whose  favor  such  execution  or  attach* 
ment  isaued  for  the  costs,  and  issue  execution 
therefor,  and  shall,  moreover,  give  a  written 
order  to  the  constable,  who  levied  on,  or  who 
may  be  charged  with  the  duty  of  selling  such 
property,  directing  him  to  restore  the  same, 
or  so  mnch  thereof  as  may  have  been  found 
to  belong  to  such  claimant  or  daimanta:  Pro- 
vided, that  either  party  may  at  or  before  the 
time  of  trial  call  for  a  jury,  and  in  that  case, 
the  mode  of  drawing,  and  all  proceedings  there, 
shall  be  conducted  in  all  respects  as  is  now  pro- 
vided for  trial  by  Jury,  before  justteea  of  the 
peace." 

And  section  5406: 

"But  if  the  daimant  or  daimanta  fail  to  es- 
tablish bis  or  their  right  to  such  property,  or 
any  part  thereof,  the  jostiee  shall  render  judg- 
ment against  sudi  claimant  or  claimants  for  the 
costs  that  have  accrued  on  account  of  such 
trial,  and  issue  execution  therefor;  and  the 
constable  shall  not  be  liable  to  the  claimant  or 
claimants  for  the  property  so  taken." 

The  codiflers  In  their  note  to  this  statute 
say  the  same  was  taken  from  Kansas,  and  Is 


the  same  as  section  6006  of  the  Kansas  Stat- 
ute, and  the  Supreme  Court  of  Kansas  In  the 
case  of  Graves  v.  Butdier,  24  Kan.  291,  said: 

"A  Judgment  rendered  by  a  Jostlee  of  die 

peace  in  a  proceeding  for  the  trial  of  the  right 
of  property,  under  chapter  164  of  the  tjtwa  of 
1872  (Comp.  Laws,  1879m,  pp.  725,  726),  tn 
favor  of  the  claimant  and  against  the  execution 
creditor.  Is  not  conclusive  In  a  subsequent  ac- 
tion brought  by  such  claimant  against  the  con- 
stable who  levied  the  execution  and  his  sore- 
ties." 

And  It  forthar  anieani  fftnn  the  notes  of 
the  codiflers  of  the  statute  that  this  statute 
was  originally  adivted  from  the  state  of 
Ohl(^  and  the  Supreme  Court  of  that  state 
In  Armstrong  v.  Harvey,  11  Ohio  St  627, 
said: 

"The  judgment  and  finding  of  a  justice  of  the 
peace  in  favor  of  the  claimant,  and  his  order 
for  its  restoration  to  the  claimant  made  in  a 
trial  of  the  right  of  property  levied  in  execu- 
tion Issued  upon  a  judgment  of  another  justice, 
is  not  conclusive  of  the  right  of  property  In 
said  claimant,  In  a  subsequnit  action  for  its 
wrongful  caption  and  conversion,  brought  by 
the  claimant  against  the  plaintiff  in  ezecotioB. 
and  the  constable  who,  in  disregard  of  such 
order,  bad  sold  the  property  on  executlMi." 

And  In  the  body  of  the  opinlcm  In  this  cause 

it  is  said: 

"It  bos  alwajrs  hitherto  been  regarded  aa  a 
summary  proceeding  to  regain  the  possession  ot 
property  levied  on  by  mistake,  and  not  as  a 
means  to  acquire  or  confirm  a  title  thereto. 
It  was  designed,  prindpally,  as  a  protection  to 
the  constable  who  may  have  made  a  mistake  In 
the  discharge  of  his  duties,  enabling  him  to 
abandon  his  levy  under  certain  drcumstances, 
and  has  never  been  regarded  as  condusive  of 
the  rights  of  any  of  the  parties  thereto,  except 
so  far  OS  the  statute  expressly  provides.  For 
instance,  the  act  provides  that,  if  the  justice 
finds  adversely  to  the  dalmont  the  constable 
shall  not  be  liable  to  the  claimant  for  the  prop- 
erty so  taken;  but  the  claimant  Is  not  thereby 
predoded  from  asserting  his  right  to  the  pnp- 
erty  or  its  proceeds  from  the  plaintiff,  who  is 
also  a  party  to  the  proceeding,  nor  from  a  pot^ 
chaser  at  the  sale  by  the  constable.  In  short 
be  may  recover  the  property,  or  its  value,  from 
any  one  who  subsequently  acquires  or  converts 
it.  His  title  is  not  affected  by  the  judgment  of 
the  justice;  it  still  subsists  and  may  be  enforc- 
ed.  Patty  V.  Mansfield,  8  Ohio,  371 

"So,  too,  the  statute  requires  tbat  If  On  de- 
dsion  Is  in  favor  of  the  claimant  the  Justice 
shall  order  the  property  restored  to  him;  and, 
if  this  is  done,  it  has  never  been  supposed  tbat 
such  a  restoration  gave  additional  strength  or 
validity  to  the  title  of  the  claimant  or  made 
that  good  which  was  previously  defective,  nor 
tbat  such  finding  and  restoration  were  conclu- 
sive against  the  plaintiff  In  execution,  any  mo^e 
than  a  contrary  finding  would  be  condusive  up- 
on the  daimant  They  are  both  parties  to  the 
proceeding,  and  should  be  alike  affected  by  its 
results  either  way. 

"That  the  finding  and  judgment  of  the  ju»- 
tice  m  these  summazy  proceedings  were  aot 
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iatended  to  be  final  and  conelasiTe  oi  the  rightt 
of  the  partleg  would  seem  to  follow  from  the 
eoncladiDg  proTision,  that  in  one  event— a  fiod- 
iDg  against  the  claimant — 'the  constable  shall 
not  (thereafter)  be  liable  to  the  claimant  for 
the  property  so  taken.'  It  is  clearly  implied  in 
this  provision  that  the  result  shall  not  be  coo- 
elusive  in  any  other  event  nor  as  between  other 
parties,  and  leaves  the  question  aa  to  the  real 
right  to  the  propcrtr  atill  open  and  liable  to 
be  contested,  as  to  idl  other  parties.  In  a  suit 
where  the  ultimate  right  may  be  determined  in 
a  less  summary  and  more  satisfactory  manner. 
It  also  evinces  that  the  main  object  of  the  en- 
actment is  the  protection  of  the  constable,  and 
not  an  ascertainment  of  the  real  rights  of  the 
partiet  to  the  proper^." 

It  will  ttnu  be  seen  tliat  when  the  cause 
came  on  Hbr  trial  Uiere  was  no  affidavit  oa 
file  denylns  the  srounda  of  the  attachment  or 
diaputlnK  Oie  correctoesa  of  tlie  dalm  aned 
fw;  tiie  only  plea  bdng  the  Interplea  at  the 
d^«)dant  In  error,  Blma  B.  Sbnona.  In  tids 
Interplea  dte  asserting  the  vtoperty  levied 
npon  as  her  own,  the  burden  was  upon  her  to 
establish  the  same,  but  she  was  not  present 
in  person  or  by  attorney  to  present  tlie  evi- 
d^ce,  and  the  trial  court,  under  the  evidence 
introduced,  instructed  the  Jury  to  return  a 
verdict  in  flavor  of  the  fdalntlfC  tor  the 
emount  of  his  daim. 

[2]  It  must  be  borne  In  mind  that  Levi 
Simons  did  not  api>eal  from  the  Judgment  of 
the  Justice  rendwed  against  him,  nor  was  be 
made  a  party  to  said  ^>peal  by  Eima  K.  Sim- 
ons; hence,  under  the  authority  of  this  court 
in  the  case  of  Van  Arsdale  v.  Olustee  School 
DIst..  23  Okl.  894,  101  Pac.  1121,  he  acquiesc- 
ed In  the  Judgment  below,  for  therein  It  its 
■Ut«d: 

"Parties  who  fail  to  appeal  are  deemed  to  ac- 
quiesce in  the  Judgment  below.  They  cannot  be 
heard,  on  appeal  by  others,  to  complain  of  er- 
rors below,  and  can  demand  no  relief  from  the 
appellate  tribunaL" 

It  tber^ote  fiOlowB  that  the  jodgment  of 
ttM  lower  court  as  to  him  became  final,  and 
that  Ota  actlmi  of  the  district  court  In  retry- 
ing the  cause  was  Impn^^;  but  of  this  ^- 
ma  B.  Simona  la  not  In  a  position  to  com- 
plain, for  die  was  not  prejudiced  thereto. 

[t]  As  stated  aboT^  the  only  iasoe  neces* 
aary  for  the  district  court  to  try  In  ttils  case 
was  ttie  rights  of  prt^oty,  the  burden  being 
npon  the  Interpleader,  Elma  R.  Simons,  to 
aapport  the  aUegattons  thereot  and  to  show 
o«ner8liU>  or  rl^t  of  possesidcni  thereto. 
Sbe  was  not  present  In  oonrt  to  present  her 
claim,  and  the  trial  conrt  should  have  dis- 
missed her  appeal  for  want  of  proaecntloa. 


This,  however,  he  did  not  do,  but  permitted 
the  defmdant  in  error,  Floyd,  to  introduce 
certain  evldoice.;  and  at  the  conclusion  there- 
of the  trial  court  rendered  Judgment  against 
the  litterpleader  for  Uia  return  ot  tt»  proper* 
ty  attached  In  said  cause,  and  while  eertaln 
portions  of  the  Judgment  may  have  been  Ir- 
rcsalar  and  not  within  the  power  of  the  court 
to  rmder  the  same,  for  the  reason  that  Levi 
Simons  was  not  a  party  to  said  appeal,  yet 
tbdt  part  of  the  Journal  entry  which  renders 
a  Judgmrat  against  the  interpleader  for  the 
return  of  the  property  attached,  and  for  costs 
against  said  Interpleader,  was  within  the  jn- 
rfaidlction  of  the  court 

This  court  In  31  Okl.  611, 122  Pac.  16S  (Ste- 
vens T.  Dulaney),  said: 

**TUa  was  an  action  on  a  promissory  note, 
commenced  by  the  plaintiff  in  error  against  the 
defendants  in  error  before  a  justice  of  the 
p«i\,ce.  The  defendants  pleaded  payment,  and 
npon  the  trial  Judgment  was  rendered  in  their 
fiivor;  whereupon  the  plaintiff  appealed  to  the 
county  court.  In  the  county  court  plaintiff 
did  not  appear;  wherenpon  the  court  impanel- 
ed a  jury  to  try  the  issues  joined  by  the  plead- 
ings. After  the  evidence  adduced  by  the  plain- 
tiff, the  Jury  returned  a  verdict  for  the  defend- 
ants, upon  which  the  court  rendered  Judgment 
for  costs  against  the  plau)tiff.  Plaintiff  in  er- 
ror contends:  (1)  That  on  its  failure  to  ap- 
pear in  the  county  court  it  was  error  for  that 
court  to  impanel  a  Jury  and  try  the  case;  that 
said  court  sh'ould  have  nonsuited  the  plaintiff  In 
error  and  dismissed  the  action  at  plaintiff's 
cost,  without  prejudice;  (2)  that  the  court 
erred  in  instructing  the  jury  at  the  dose  of  the 
testimony  that  the  jury  should  take  the  allega- 
tions of  the  defendants*  answer  as  true. 

"The  practice  followed  by  the  county  court 
may  have  been  irregular,  but  we  do  not  see 
how  the  plaintiff  is  prejudiced  by  it.  The  prop- 
er action  would  have  been  to  dismiss  the  ap* 
peal,  and  that  would  have  left  the  Judgment 
rendered  by  the  Justice  of  the  peace  in  full 
force  and  effect,  thus  leaving  the  plaintiff  in 
practically  the  same  situation  as  he  now  finds 
himself.  Counsel  for  plaintiff  mistakenly  treats 
the  appeal  as  an  original  proceeding  in  the 
connty  court.   It  baa  been  held  that:  ■ 

"  'Where  an  action  Is  appealed  from  a  Justice 
<^  the  peace,  or  from  the  probate  court,  t^e 
district  court  takes  merely  appellate  jurisdic- 
tion, •  •  *  and  can  hear  and  determine  the 
case  only  as  a  case  within  the  Jurisdiction  of 
such  codrt  from  which  the  appeal  was  taken.' 
Vowell  V.  Taylor.  8  Okl.  625.  58  Pac.  ©44." 
Also  Wagstafl  v.  OhalUsB,  81  Kan.  212,  1  Pae. 
631. 

The  Judgmoit  ot  the  lower  court  Is  there* 
fore  affirmed. 

PBR  GUBIAM.  Ad(vted  in  wboleL 
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GABOIJKA  T.  MONTQOMGBT.  (No.  8607.) 
(Snpnme  Oonrt  of  MOahonia.  Jan.  7*  1019.) 

(BvOabita  by  fha  CoitrtJ 

1.  SvDOitErrr  4=>497(1)  —  Collatkral  At- 
tack. 

Where  the  judgment  roll  Is  regular  uvon  Its 
face,  and  contaiDS  the  necessary  jDiladietional 
ftTermenta,  the  aame  cannot  ba  collaterally  at> 
tacked. 

2.  GtTABDIAIT  AND  Wakd  «»10,  17  —  Ap- 
FOIimiBNT   or  BlUnUBD  WOIIAN— COIXAT- 

■BAi.  Attack. 
The  appointment  of  a  married  woman  ai 
guardian  of  her  dtUd  ia  Toidable,  but  not  void, 
'  and  the  illegality  of  such  appointment  cannot 
be  shown  upon  collateral  attack. 

8.  Apkax.  and  Ebsob  ^»73S— AauomiKiiT 
OF  Sbbob. 

The  asalgDment  of  error  that  the  court  e^red 
in  not  rendering  Judgment  tor  the  defendant 
preaanta  no  question  fttr  review  by  Hils  oonrt 

4.  Appeax.  and  Brbob  «s»757(3)— Ruunos 

ON  EVIDKNOE— RECOBD. 

Where  the  admission  or  exdutdon  of  evl- 
dence  is  complained  of,  but  such  evidence  is 
sot  set  out  In  the  brief,  and  the  ground  upon 
which  such  complaint  is  predicated  is  not  stat^ 
ed,  this  court  will  not  review  the  sam& 

e.  GUABDIAN  AND  WABD    «=»92  —  SAUG  OV 

Ward's  Land— FAitrBi:  to  Pits  Bond. 
The  failure  of  a  guardian  to  file  the  addi- 
tional sales  bond  required  to  be  Sled  prior  to 
the  sale  of  his  ward's  land  under  an  order  of 
court  is  not  jurisdictional,  and  the  failure  to 
file  such  bond  is  a  mere  irregularity. 

Commissioners*  Oplnloo,  Division  No.  1. 
Error  from  Dlstilct  Court,  Okfuskee  Coun* 
tj;  Geo.  a  Otimp,  Judge. 

Action  tty  Hunter  Montgomwy  against 
Jenetta  Can^tna  and  otbera.  Judgment  for 
plalnttff,  and  defokdants  bring  error.  Af- 
firmed. 

J.  U  Etanarlck;  of  Wewoka,  for  plaintUEB  In 

WTor. 

O.  T.  Huddleston,  of  Okei^ah,  fn  defend- 
ant in  error. 

COLbUOB,  a  In  this  cause.  Bnater  Mont- 
gomery, bendnafter  called  plalntlil,  commenc- 
ed  tMs  action  against  Jenetta  Carolina,  n€e 
Sango,  hereinafter  styled  defendant;  to  quiet 
his  .title  to  certain  real  estate  described  In 
the  petition.  It  was  stipulated  and  agreed 
between  the  parties,  as  evidence  In  the  case: 

'"Diat  Jeaetta  Carolina,  n6e  Sango,  fa  the  al- 
lottee of  the  land  invcdved  in  this  civse,  and  that 
there  was  allotted  to  her,  as  part  of  hsr  al- 
lotment as  a  CnA  freedman,  die  north  half 
of  the  southeast  qaarter  of  section  20^  town- 
^p  10  north,  range  0  east,  (Mcfoskee  county, 
Okl.  That  ^e  defmdant  Is  a  minor.  Oliat  Au- 


gust Bruner  is  the  present  guardian  of  Jenetta 
Carolina,  n£e  Sango^  having  been  appointed  by 
order  of  the  county  court  of  Seminole  county, 
OkL  That  Oracle  WilUamg,  n^e  Sango,  is  the 
living  mother  of  the  defendant  That  Di<^ 
Sango,  DOW  deceased,  was  the  father  of  the 
defendant  That  X>ick  Sango  died  about  1903 
or  1904.  That  thereafter,  and  prior  to  1907 
some  time.  Grade  Williams  married  Robert 
Williams,  who  Is  to  this  date  her  husband,  and 
has  so  been  her  husband  since  said  marriage. 
That  on  or  about  the  13th  day  of  May,  1912, 
Grade  Williams,  the  mother,  filed  In  the  coun- 
ty court  of  Okfuskee  county,  Okl.,  her  petitiw, 
asking  that  she  be  appointed  guardian  of  the 
defendant,  who  Is  a  minor.  That  upon  said 
petition  Grade  Williams  waived  notice  of  hear- 
ing and  ratered  her  appearance,  and  that  oa 
that  day  an  order  was  laade  appointing  Grade 
WiUiams  guardian  of  the  minor.  13iat  a  bond 
in  the  sum  of  $300  was  fixed  for  said  gaardlan 
to  roalw,  and  that  such  bond  was  made  by  Rob- 
ert Brtmer  and  Mary  Bruner,  as  sureties,  and 
filed  in  the  county  conrt  May  80.  1912,  and  on 
which  date  lattns  of  guardiaBBhip  were  Issued 
by  said  cotmty  court  to  said  Grade  Williams. 
That  said  btoul  is  indorsed  with  reference  to  the 
approval  thereof  as  follows:  *I  hereby  approve 
this  bond  this  27th  dsy  of  Hay,  1912L  [Seal] 
W.  A.  Huser,  County  Judge,*  That  said  guardi- 
an took  the  oath  of  office  on  May  18,  1912, 
which  oath  Is  attached  to  tb»  letters  of  gnardt- 
anship  and  filed  therewith  <at  Itxf  8IH  1MS|  in 
the  county  court" 

There  was  Introduced  in  «vldence  ttio  pro- 
ceedings of  the  county  oonrt  hBTlng  Jorl*. 
diction  of  said  minor's  estate,  as  ftdlows: 

(1)  Petition  of  the  ssid  guardian,  Gracie  Wil- 
liams, to  sen  the  lands  In  etmtroversy  tor  "the 
proper  support  and  education  of  said  ward,  and 
In  order  ^at  ward's  real  estate  be  not  lost  for 
the  nonpayment  of  taxes,  and  that  the  prooasds 
of  such  sale  not  needed  for  the  above  raasens 
be  invested  to  produce  an  Income  for  the  said 
ward." 

(2)  A  decree  of  the  court,  made  on  the  1st 
day  of  July.  1912,  the  said  day  the  petition  was 
filed,  authorising'  Gracie  Williams,  as  guardian 
of  the  estate  of  the  said  defsBdant,  to  aell  the 
lands  in  controversy. 

(3)  Return  by  said  guardian  of  tiie  sale  of 
said  lands,  showioK  that  the  said  lands  were 
sold  to  the  plaintiff  for  the  sum  of  g  

(4)  Order  setting  hearing  of  the  return  of  sale 
of  resl  estate,  made  <m  Uie  SOtb  day  of  July, 
1912,  fixing  the  80th  day  of  July.  1912,  for 
hearing  tiis  same ;  and 

(5)  Older  otmflrming  sale  of  real  estate  to 
plaintiff,  made  on  the  SOth  day  of  July,  1912. 

There  ms  also  Introduced  in  evld«ice  the 
additional  bond  required  to  be  g^ven  by  the 
guardian,  which  bond  shows  to  have  been 
executed  upcm  tin  20th  day  of  July.  1912,  ap- 
proved on  the  29th  day  of  July,  1912,  and 
tiled  on  the  80th  day  of  July.  1912.  It  was 
farther  In  evidence  that  the  verification  of 
the  petition  for  sale  of  said  land  was  before 
the  attorney,  who  was  a  notary  public,  who 


«s»For  othsr  eases  sea  same  topts  and  KKT-NUHBBS  la  all  Ker-Nombered  XHgssto  aad  ladsssa 
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rcproaonted  tbe  fuanUan  In  nld  petltloa  of 

There  was  also  unoootredlcted  evidence 
that  on  tlie  80tb  day  of  J11I7, 1Si2,  Vb»  pialn- 
tlfl  drew  a  check  payable  to  Grade  Wiqianu, 
guardian,  for  the  amount  of  $14-06,  which 
ebcA  waa  paid  on  July  13, 191J2,  by  the  Oke- 
nah  National  Bank  of  (^mab,  and  that  aald 
money  was  deposited  to  the  credit  of  Oracle 
WtUlama.  I^re  was  other  erldaice  in  the 
case,  whtcb  we  deem  unnecessary  to  recite 
tar  a  proper  dedslon  of  this  case. 

The  court  found  for  the  plalntifC  for  the 
lauds  described  In  the  petltloo,  to  which  the 
defendant  duly  excepted.  The  defeadant's 
motion  for  a  new  trial  having  been  overruled 
aud  excepted  to,  the  defendant  perfected  an 
appeal  to  this  court 

The  errors  assigned  are: 

"(1)  Overndlng  of  plalntUFs  motion  for  a 
new  triaL  (2>  In  not  tendering  judgment  for 
defradant.  (3)  Ruling  out  competent  evidaoce 
and  IflffBl  testiiDony.  (4)  Holding  that  the  coon- 
ty  court  of  C^fnskee  county  had  juriadictioa 
to  appoint  Grade  Williams,  mother  of  plaintiff, 
as  her  guardian,  notwithstanding  said  Grade 
Willlama  was  at  the  time  a  married  woman. 
(5)  In  holding  that  the  county  court,  on  the  1st 
^  of  July,  1912,  had  jntiadietion  to  authoriM 
said  Grade  Williams,  as  guardian,  to  sell  the 
lands  of  the  said  ward ;  there  being,  at  the  time 
said  order  was  made,  no  petition  for  sudi  sale 
on  file  before  the  county  court.  (6)  That  the 
said  court  erred  in  confirming  aald  aale  made 
by  Grade  Williams  aa  guardian  of  the  defend- 
ant" 

[I]  The  second  error  assigned  presents  no 
que8tl<m  to  this  court  tat  review, 

"An  assignment  of  error  that  the  court  erred 
In  not  rendering  Judgment  for  the  defendant 
does  not  direct  the  court's  attention  to  any  fact 
showing  cause  for  reversal,  and  presents  noth- 
ing to  tMs  court  for  review."  Conndly  t. 
Adams,  52  OkL  882,  1S2  Pac.  607;  Nelson  v. 
Reynolds  et  sL,  158  Paa  801. 

[4]  The  third  error  assigned  does  not  point 
out  the  evidence  complained  of,  and  the 
grounds  upon  which  the  same  Is  predicated, 
and  hence  will  not  be  considered  by  this 
court.  Uonnelly  t.  Adams,  supra;  First  Bank 
of  Maysvllle  et  al.  t.  Alexander,  49  Okl.  418, 
108  Pac.  648. 

[1,2}  The  fourth  error  assigned  presents 
the  question  as  to  the  Illegality  of  the  ap- 
pointment of  a  married  woman  as  guardian 
of  her  minor  child.  It  Is  earnestly  contended 
by  the  defendant  that  such  ai^lntment  Is 
void,  and  with  this  contention  we  do  not 
agre&  We  jare  of  the  opinion  that  an  ap- 
pointment of  a  married  w<Hnan  as  guardian 
of  her  child  would  be  Toldable,  but  not  Told, 
and  therefore  the  attack  upon  audi  appoint* 
nnat,  being  In  the  Instant  caaa  a  o^teral 
attad^  eanot  aTaU. 


iiSectloii  6530,  Bevlsed  Laws  1910^  reads: 

"^le  father  of  the  minor,  if  living,  and,  in 
case  of  his  decease,  the  mother,  while  she  re* 
mains  unmarried,  being  themselves  respectively 
eompetmt  to  transact  thdr  own  badness,  and 
not  otherwise  unsuitable,  must  be  entitled  to 
the  guardianship  of  the  minor." 

In  Johnson  v.  Johnson  et  aL,  159  Pac.  1121, 
It  la  held:  ■ 

"Where,  in  an  action  in  ejectment,  the  plain- 
tlS,  In  order  to  prove  title  to  herself,  assailed 
tile  validity  of  the  record  of  the  county  court, 
appointing  for  her  a  guardian,  who  as  sudi, 
pursuant  to  an  order  of  tiie  court  had  subse- 
quently mAA  and  conveyed  tiie  land  in  c<m- 
troversy  to  <me  of  the  defendants,  hdd,  that 
such  was  a  collateral  attack,  and  that  the 
record,  being  one  of  a  court  of  general  jurisdic- 
tion as  to  probate  matters,  could  not  be  im- 
peached by  any  evidence  or  allegation  t^t  the 
guardian  appointed  by  the  county  court  waa 
klnaeU,  at  the  time  at  andi  mpointment  a  mi- 
oor." 

In  the  body  of  the  oplnlm  it  la  said: 
"It  seems  dear  under  the  decisions  of  this 
court  In  Baker  v.  Cureton  [49  Okl.  15]  150 
Pac.  1090,  Hathaway  v.  Herman  [53  Okl.  72] 
153  I^e.  184,  and  Scott  v.  Abraham,  169  Pac. 
2T0,  *  *  •  that  the  allegations  by  the  plain- 
tiff as  to  the  mincnity  of  a  guardian  could  not 
prt^rly  be  entertained  in  this  action,  and 
therefore  the  demurrer  was  properly  sustained. 
The  cases  above  dted  dearly  set  forth  the  prin- 
dple  that  the  county  courts  in  this  state,  in  the 
exerdse  of  their  powers  in  probate,  are  courts 
of  general  jurisdiction,  that  thdr  reccvds,  regu- 
lar upon  their  (ace,  cannot  ordinarily,  in  an 
action  of  ejectment,  be  Impeached  by  evidence 
aliunde  the  record,  and  that  in  appointing 
^ardians,  where  the  record  is  regular  upon  its 
face,  this  court  win  presume  that  every  juris- 
dictional fiwt  was  determined  by  the  trial  court 
and  became  a  part  of  its  judgment" 

At  the  time  the  defendant's  brief  was  died 
in  this  case  the  fifth  assignment  of  error  as 
to  the  filing  of  a  petition  for  said  sale  was 
posslblj-  well  taken ;  but  since  flllng  said 
brief  the  record  has  been  am^ded,  and  said 
amendment  of  the  record  leaves  no  basis  for 
said  assignment  of  error. 

This  being  a  collateral  attack,  and  the 
record  upon  Its  face  being  regular,  and  con- 
taining all  of  the  necessary  Jurisdictional 
averments,  It  cannot  be  held  that  the  said 
court  erred  In  confirming  said  sale  of  the 
lands  of  said  minor,  of  the  lands  described  In 
the  petition  In  this  case,  to  the  plaintiff,  and 
therefore  the  sixth  assignment  of  error  is 
without  merit 

[I]  It  la  also  Insisted  by  the  defendant  that 
the  foUnre  of  the  guardian  to  file  and  have 
a^^roved  an  additional  sale  bond,  required 
to  be  filed  and  aivrered  prior  to  the  sale,  ren- 
ders said  sale  void,  and  with  this  contention 
we  cannot  agree.  The  authorities  loxm  this 
qoeatlon  are  not  in  unlaoo,  but  the  great 
weight  of  authority  is  that  even  a  total  fail- 
ure to  file  audi  bond  la  a  mere  Irregularity. 
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"The  omisalon  of  the  court  to  require,  and  of 
the  guardian  to  give,  a  special  sale  bond  ia  a 
mere  irr^larity  which  does  not  affect  or  im- 
pair the  juriadictloD  of  the  court  which  ordered 
and  affirmed  the  aale,  where  the  statute  does 
not  dedare  that,  if  a  special  bond  be  not  given, 
a  guardian's  sale  shall  not  be  made,  or  that,  if 
made,  it  shall  be  void,  and  where  it  does  not 
provide  that  the  order  of  sale  shall  become  ef- 
fective only  when  such  special  bond  is  irfven." 
1  Church  on  Probate  Law  and  Practice,  p.  184. 

"The  failure  of  a  guardian  to  give  security, 
as  required  by  section  16  of  the  act  relating  to 
guardians  and  wards,  will  not  render  void  a  sale 
regularly  made  and  approved.  Following  Watts 
V.  Cook,  24  Kan.  27&"  Luln  H.  Howbert  et 
aL  T.  Valentine  Heyle»  47  Kan.  58,  27  Pae.  116. 

Section  le,  referred  to  in  the  above  syl- 
labus, Is  identical  with  section  6564,  Rev. 
Laws  1910. 

It  Is  further  insisted  by  the  defendant  that 
the  petition  of  the  guardian  asking  autborlt? 
to  sell  real  estate,  having  been  sworn  to  be- 
fore the  attorney  for  the  guardian,  is  void 
for  that  reason,  and  with  this  contention  we 
cannot  agree.  This  Is  a  collateral  attack  upon 
a  judgment  of  a  court  regular  upon  Its  face. 
The  said  petition  having  been  sworn  to  be- 
fore a  notary,  who  was  the  attorney  of  the 
guardian,  was  only  voidable,  and  therefore 
the  contention  of  the  plaintiff  that  the  same 
was  void  is  without  force. 

In  Shanholtzer  v.  Tbompsoa  et  al.,  24  Okl. 
108. 103  Pac.  083,  138  Am.  St  877.  it  is 
held: 

"An  affidavit  filed  in  a  case,  executed  before 
a  notary  public  who  Is  attorney  of  record  ap- 
pearing for  the  party  offering  the  same,  is  voida- 
ble, and  on  being  assailed  for  this  reason.  In  the 
absence  of  a  request  for  amendment,  where  such 
a  course  is  permissible,  should  be  held  void." 

In  J.  M.  Swearingen  v.  J.  G.  Howser  et  al., 
37  Kan.  126,  14  Pac.  436,  it  Is  held: 

"The  affidavit  for  an  attachmeot  sworn  to  by 
the  plaintiff  before  a  notary  public,  who  ia 
the  attorney  of  record  of  the  plaintiff  in  the 
action,  is  at  most  only  voidable,  and  may  be 
amended." 

It  fidlows  that  the  motion  for  a  new  trial 
was  properly  overruled. 
This  caae  la  afflrmed. 

PIBR  CURIAM.  Adopted  in  whole. 


MISKOVSKZ  T.  V&BA.    (No.  8688.) 
(Supreme  Court  of  Oklahoma.    Jan.  7,  1010.) 

CfiyUMH  by  the  Oourt.) 

I,  Appeal  and  Error  ^=»S67(2)— Case-Madb 
—Signature  and  Sbttuno— Notice. 
Where  a  case-made  has  been  prepared  and 
doly  served  within  the  time  allowed  and  the 
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defendant  in  error  returns  miA  case-made  with- 
out the  suggesti(Hi  of  amendments,  no  notice  to 
him  of  the  algniiiK  and  HtUinc  ^  such  case* 
made  is  required.^ 

2.  Trial  (^104(14  — IirsTBUonoNa—Paor- 

INOE  OP  JURT. 
In  an  action  for  slander,  tbe  defense  being 
a  denial  of  speaking  the  slandcroos  words  dia^ 
ed,  the  defendant  having  pleaded  and  proved  the 
speaking  of  words  of  and  concerning  the  plain- 
tiff which  were  not  slanderous,  the  giving  of  an 
instructiMi  to  the  jury,  advising  them  that  evi- 
dence on  the  part  of  the  defendant  of  spi-aking 
the  nondefamator;  words  alleged  in  his  answer 
was  admitted  to  aid  the  jury  in  determining 
whether  or  not  the  defendant  did  In  fact  use  the 
language  alleged  by  the  plaintiff,  and  that  the 
evidence  on  behalf  of  the  defuidant,  that  he  used 
such  nondefamatory  language,  was  a  circum- 
stance for  them  to  consider  in  determining  the 
issues  between  plalnUS  and  defendant,  invadea 
the  province  of  the  jury  and  constitutes  reversi- 
ble error. 

3.  Appkal  and  E1bw»  1064(1)— HARMLSas 
BBRoa — Failure  to  Withobav  Incompe- 
tent Btidehcs. 

In  an  aetim  for  slander,  the  defense  beinc 

a  denial  of  speaking  the  alleged  defamatMy 
words,  immaterial  and  incompetent  evidrace  was 
admitted  over  the  objection  of  plaintiff  as  to  the 
management  of  a  corporation  of  which  plaintiff 
was  an  officer  and  defendant  a  stockholder; 
an  Instruction,  which  advises  tlie  jury  that  none 
of  this  evidence  really  bad  any  pl..ce  in  the 
case,  but  that  plaintiff  is  insisting  that  he  had 
looked  after  the  business  of  the  corporation  at 
great  personal  sacrifice  and  that  audi  evidence 
was  admitted  as  bearing  upon  the  qnestion  as 
to  whether  tbe  plaintiff  was  in  all  his  transac- 
tions infiueneed  solely  by  a  desire  to  further 
the  interests  of  the  corporation,  does  not  with- 
draw from  the  consideration  of  the  jury  sudi 
incompetent  and  immaterial  evidence  but  leavee 
it  for  their  cousideration  upon  an  issue  not 
within  the  pleadings  and  the  giving  of  said  in- 
struction constitutes  prejudicial  error. 

4.  Libel  and  Slandeb  <S=»129 — JuDOMKjrr — 
Attornky's  Fees— Statute. 

Under  the  provisions  of  section  4961,  R.  L. 
1910,  in  an  action  for  libel  or  slander  where 
there  are  several  causes  of  action  set  up  and 
united  in  one  petition  a  verdict  for  the  defend- 
ant, finding  tbe  institution  of  the  action  to  be 
midicious  as  to  each  cause  of  action,  does  not 
warrant  the  awarding  of  a  judgment  for  the 
defendant  for  an  attorney's  fee  upon  each  cause 
of  aetion.  There  being  bnt  one  case,  only  one. 
attorney's  fee  can  be  recovered  in  said  actim. 

Commissioners*  Opinion,  Division  Na  1. 
,  Error   from    District   Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  Frank  MidcoTsfcy  against  Vac- 
lav Vrba.  Judgment  for  defendaat  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed for  a  new  triaL 


1  Tbls  paragraph  of  th«  eyllabiu;  as  written  by  the 
CommisBlODer,  Is  not  approved  the  coart.  8m 
oplDloQ  by  Hardy,  J.,  at  end  of  oaai. 
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Fr«d  FUk  and  Cams.  H.  Gamett,  twtb 
Okloboma  dtj,  tor  plalntitt  Id  error. 

Balnw,  Bumes  &  Inner,  Oklahoma  CU3r> 
tw  defentUnt  In  error. 

BUMMONS,  a  [1]  We  are  n»t  at  the 
threshold  ot  this  case  by  a  motion  of  the 
defendant  to  dismiss  tilts  appeal.  After  sev- 
eral extensions  of  time  to  prepare  and  serve 
case-made  the  plaintiff  procured  as  order  ex- 
t»idlng  bla  time  fire  days,  allowing  the  de- 
fendant three  days  in  which  to  suggest 
emendmnits,  and  ordering  that  the  case- 
made  be  settled  upon  two  days'  notice. 
Counsel  for  defendant  contends  that  the  or- 
der that  case-made  might  be  settled  upon 
two  days'  notice  Is  a  nullity,  and  relies  upon 
Allen  V.  Dlllard.  150  Pac.  749.  In  that  case 
it  is  said: 

"A  notice  to  settle  case-made,  served,  but  21 
hoars  before  the  time  specified  therein  for  such 
settlement,  is  void,  and  a  case-made  settled  upon 
such  notice  is  a  nnllity,  miless  the  cause  be 
one  falling  within  the  recognised  exception*  to 
the  rule  raqniilttg  notice:  *  •  *  First,  that 
dike  defendwit  has  waived  the  notice  or  appeared 
in  person  or  by  counsel  at  the  time  and  place 
of  settiing  the  case-made ;  second,  that  the  de- 
fendant suggested  amendments,  aU  of  which 
were  allowed;  third,  that  the  defendant  sug- 
gested amendments,  all  of  wbidi  were  allowed 
ezcei>t  those  tiiat  were  immaterial.** 

Since  the  handing  down  of  the  opinion  In 
that  case  this  court  has  modified  the  rale 
heretofore  prevailing  as  to  the  signing  and 
settling  of  a  case-made  at  a  time  earUer  than 
It  could  properly  be  settled  and  signed.  In 
the  case  of  Southwestern  Surety  Insurance 
Company  v.  EHetrldi,  No.  9543,  172  Pac.  51, 
not  yet  officially  r^rted,  handed  down  April 
9,  191S,  Mr.  Justice  Hardy,  who  delivered 
the  opintoD  of  the  court,  says: 

"Under  some  prevfous  holdings  of  tills  court 
a  case-made  thus  settled  and  signed  is  a  nullity, 
and  presents  nothing  to  the  Supreme  Court  for 
review,  bat  we  think  this  holding  should  be 
modified  to  the  extent  of  saying  that  itidi  a  case- 
made  is  irregulaTt  but  not  void. 

"It  is  a  well-established  rule  that  a  Judgment 
rmdercd  upon  service  of  summons  made  for  a 
time  less  than  that  required  or  before  tiie  day 
n^med  in  the  summons  by  which  defendant  is 
T«quired  to  answer  is  not  void,  but  irregular, 
and,  unless  attacked  In  a  manner  provided  by 
law,  will  be  upheld.  Freeman  on  Jod^ents, 
i  136;  Black  on  Judgments.  |  85;  White  v. 
Crow,  etc.,  et  al.,  110  U.  S.  183,  4  Sup.  Ct. 
71.  28  U  Ed.  113;  Nelson  v.  Becker.  14  Kan. 
500;  Foster  v.  Markland  Dodge  &  Hoore,  37 
Kan.  S2. 14  Pae.  452. 

"So  we  say»  with  reference  to  the  action  f>f 
the  trial  judge  in  the  settlement  and  signing  of 
a  case-made,  where  due  notice  is  given  of  the 
time  and  place  that  same  will  be  presented  to 
voch  jodge  for  settiement  and  signature,  the 
party  upon  whom  such  notice  is  served  cannot 
ignore  the  aame  or  treat  it  as  a  nullity,  although 
tlie  thne  fixed  therein  tor  presentlag  sadi  case 
to  tha  Jndga  for  aettlement  and  algidng  may  be 


eis 

at  a  thne  eatlln  than  it  could  proipuly  bs  set- 
tled and  signed,  and  where  the  judge  of  the 

court,  in  the  absence  of  the  party  upon  whom 
such  notice  has  been  served  and  without  objec- 
tion from  him  or  from  any  other  person,  settles 
and  signs  such  case-made  when  presented  to 
him,  and  nothing  further  la  done  in  referenco 
thereto,  this  court  will,  in  the  absence  of  other 
irregularities,  treat  the  case  as  valid,  and  will 
not  permit  the  party  to  qaestion  same  In  tbla 
court,  in  the  absence  of  a  showing  that  an  ap- 
plicaUon  was  made  to  the  trial  Judge  to  allow 
the  time  to  which  the  party  was  entitled  under 
the  order,  and  that  by  reason  of  the  failure  of 
the  court  to  grant  sudi  time  the  party  was  pre- 
vented from  suggesting  amendments  which  be 
would  have  suggested  and  was  entitled  to  have 
considered  in  the  settlenfent  of  sucb  case.  Gross 
V.  Funk  et  al.,  20  Kan.  655;  Tliompson  v. 
Meridian  Life  Ins.  Co.  of  Indianapolis,  Ind.,  86 
S.  I>.  175, 153  M.  W.  99B. 

"We  are  of  the  opinion-  that  the  true  rule  Is, 
and  we  so  declare  it  to  be,  that,  where  a  case- 
made  is  settled  and  signed  by  the  trial  judge 
prior  to  the  time  it  might  properly  be  settled 
and  signed  upon  notice  duly  given  of  the  time 
and  place,  and  no  appearance  is  made,  or 
amendments  soggested,  or  objections  offered  by 
the  party  upon  whom  the  notice  was  served, 
the  case-made  is  not  a  nullity,  but  at  most  the 
action  of  the  trial  court  is  merely  an  irregn- 
Isrity,  which  conld  be  corrected  upon  ap^ca- 
tion,  by  the  party  Interested,  to  the  trial  court" 

In  the  case  last  dted  it  was  sought  to 
have  the  appeal  dismissed,  because  the  case- 
made  was  settled  and  signed  prior  to  the 
expiration  of  the  time  fixed  for  the  su^s- 
tlon  of  amendments  thereto,  in  the  absence 
of  defendant  in  error  and  his  attorneys, 
without  their  consent  The  case  of  Allen  v. 
Dlllard,  supra.  Is  bused  upon  the  rule  of 
procedure,  theretofore  held  to  be  In  force 
by  this  court,  that  three  days'  notice  to 
snggest  amendments  must  he  given  to  the 
defendant  in  error,  and,  if  the  case-made 
was  served  so  late  that  the  three  days'  no- 
tice could  not  be  given  prior  to  the  time  that 
said  case  must  be  filed  in  the  Supreme  Court, 
and  the  defendant  In  error  refused  to  waive 
his  right  to  suggest  ameodmeots,  the  plain- 
tiff in  error  must  fall.  Mr.  Commisslooei 
Burford.  who  wrote  the  opinion  in  that  case, 
laid  down  the  same  rule  as  to  the  notice 
required  to  be  given  of  the  signing  and  set- 
tling of  the  case-made  after  the  time  to  sug- 
gest amendments  had  expired.  The  rule  up- 
on which  his  opinion  was  based  having  been 
modified  by  this  court,  the  reason  for  the 
rule  established  as  to  notice  of  signing  and 
settling  the  case-made  falls,  and  the  rule 
is  established  in  Southwestern  Surety  Insur- 
ance Company  v.  Dietridi,  supra,  that  the 
defendant  In  error  will  not  be  permitted  to 
question  a  case-made  In  the  absence  of  a 
showing  that  an  application  was  made  to  the 
trial  judge  to  allow  the  time  to  which  he 
was  entltied  under  the  statute,  and  that  by 
reason  of  the  failure  of  the  court  to  grant 
such  time  he  wm  prejudiced. 
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In  AUeQ  DtilarO,  rain*,  exc^ttoos  to 
die  role  tbat  nottce  of  fbe  time  and  place 
of  settling  tlie  case-made  be  glvai  are  noted. 
We  think.  In  Tlew  of  the  modification  of  the 
rule  of  procedare  adopted  by  this  court,  that 
a  fOnrtb  exception  should  logically  be  noted. 
That  la  that,  when  the  defendant  in  error 
has  been  duly  served  with  a  case>niade,  and 
has  had  the  time  allowed  by  law  or  the 
order  of  the  court  to  suggest  anmidmentB, 
and  returns  the  case-made  without  fba  sug- 
.gestlon  of  amendments,  no  notice  should  be 
required.  Hals  would  follow  lo&cMy  the 
second  and  third  exceptions,  whldi  are  that 
the  defttidant  In  error  has  suggested  amend- 
menta,  all  of  which-  were  allowed,  exc^t 
those  whldi  were  Immatwlal.  If  no  notice 
be  required  In  a  case  when  all  of  the  ma- 
terial amendments  suggeeted  are  allowed, 
there  can  be  no  logical  reason  for  requiring 
notice  when  no  amendments  whatsoever  are 
suggested.  The  d^endant,  having  failed  to 
suggest  amendments  to  the  case-made  wltMn 
tlK  time  allowed,  would  hare  nothing  to 
stand  upon  If  he  appeared  before  the  trial 
Judge  at  the  time  and  place  of  signing  and 
settling  the  case-made  We  therefore  hold 
that,  when  no  amendments  to  the  case-made 
are  su^ested  within  the  time  allowed  to 
suggest  BoxSi  amendments,  no  notice  of  the 
rignlng  and  settling  of  the  case-made  Is  re* 
quired.  I^e  motion  to  dismiss  should  there* 
fore  be  overruled. 

[2,  3]  The  plaintiff  complains  of  the  giv- 
ing by  the  court  of  Instructions  Nos.  S,  6,  7, 
8.  and  9.  Instrjictimi  No.  8  is  as  follows: 

"Id  addition  to  deoying  having  made  these 
statement^  the  defendant  baa  pleaded  or  set 
out  in  his  answer  aUegationi  of  what  he  did  in 
fact  say  <m  numerous  occasions  concerning  the 
plaintiff  and  his  associates  and  their  transac- 
tions in  connectitm  with  the  Maud  Oil  &  Oas 
Company.  None  of  these  charges,  however,  or 
statements,  which  the  defendant  admits  having 
made  are.  of  themselves,  slanderous.  The  plain- 
tiff could  not  recover  upon  any  of  these  state- 
ments, if  they  were  true.  But  be  is  not  charged 
with  having  made  tbem,  and  consequently  you 
are  not  to  determine  as  to  whether  or  not  be  is 
guilty  of  slander  in  making  these  statemoits 
that  the  defendant  has  said  that  he  made.  They 
are  admitted  in  evidence  here  to  aid  you  in  de- 
termining as  to  what  was  in  fact  said  by  the 
defendant  and  concerning  the  plaintiff.  The 
plaintiff  ba»  introduced  evidence  in  support  of 
his  allegations,  or  some  of  tbem,  that  the  de- 
fendant made  certain  statements  which  are 
slanderous.  The  defendant  says,  'I  did  not  say 
it,  bat  I  did  say  what  I  have  admitted  in  my 
answer,  but  this  Is  not  slanderous,'  and  the 
court  was  of  the  opinion  that  It  would  aid  the 
jury  in  determining  the  question  as  to  whether 
or  not  the  defendant  did  in  fact  use  the  lan- 
guage alleged  by  the  plaintiff,  and  that  is  a 
drcumstance  for  you  to  ctmsider." 

In  this  case  the  plaintiff  set  fOrth  in  His 
petltl<ni  slanderous  stnteiuents  alleged  to 
have  been  uttered  by  the  d^endant  which 
wwe  actionable  pw  se.  Ttn  defendant  do- 


nied  maUng  flie  atatements  (SiaTged,  but 
pleaded  that  tte  made  certain  ottm  atate- 
ments 4tf  and  ooncHSlBg  the  plaintiff  none 
of  which  vrae  slanderous.  The  court  in  tiiis 
instruction  advised  tlie  Jury  tbat  tlie  state* 
menta  wUdi  ttap  defendant  admlta  having 
made  are  not  alanderoos,  tbat  the  plaintiff 
could  not  recover  upon  any  of  these  atate- 
ments, and  tliat  the  defmdant  is  not  charg- 
ed with  making  them.  The  Jury  are.  advised 
In  this  histmctlon  tliat  the  statementa  alleg- 
ed by  defendant  to  have  been  made  by  him 
vrere  admitted  in  wMrace  to  aid  than  In  de- 
termining vrtuit  was,  in  fact,  said  by  the  de- 
fendant of  and  concerning  the  plaintiff.  The 
court  furthw  tells  the  Jury  in  this  tnstroo 
Uon  that  he  was  of  the  (winlon  tbat  tlie  evi- 
dence of  these  statunents  would  aid  than  In 
det«minlng  whether  or  not  the  defendant. 
In  fact;  used  the  language  alleged  by  the 
plaintiff,  and  advises  them  that  that  Is  a 
circumstance  for  them  to  oouridar. 

Ttka  statements  alleged  In  the  answer  ot 
the  defudant  to  have  been  made  by  him  ot 
and  ccmoeming  the  plaintiff  were  not  in  is- 
sue in  this  action,  and  evidence  that  the 
defendant  did  speak  of  and .  concerning  the 
plaintiff  the  words  alleged  in  bis  answer 
would  neither  tend  to  prove  or  dlqirove  the 
allegation  of  the  plaintiff  that  the  defend- 
ant spoke  of  and  concerning  him  the  slander- 
ous wordft  contained  In  his  petition.  The 
court  therefore  clearly  misdirected  Uie  Jury 
when  be  told  thein  that  evidence  of  the  state- 
mAt»  set  forUk  la  defuidant's  answer  would 
aid  than  in  determining  whether  or  not  the 
defendant  did,  in  fiict,  use  the  language  al- 
leged by  the  i^aintiff. 

This  Instruction  is  also  open  to  the  objec- 
tion tbat  it  Invades  the  province  of  the  Jury. 
It  is  true  tliat  It  has  been  frequently 
that  it  Is  not  an  invasion  of  the  province  of 
the  Jury  for  the  trial  court  to  instruct  the 
Jury  that  they  may  consider  certain  material 
facts,  if  they  found  from  the  evidence  that 
they  were  facts,  but  In  the  instant  case  the 
facts  to  which  the  court  spedflcally  directs 
the  Jury's  attention  were  not  material  to  the 
Issues,  and  to  tell  the  Jury  that  these  facta 
were  circumstances  for  them  to  consider  in 
determiuing  the  Issues  is  an  instrnctlon  upon 
the  weight  of  the  evidence^  and  prejudicial 
error. 

The  eighth  instruction  given  by  the  court 
is  as  follows: 

"A  great  deal  o(  evidence  has  been  Introduced 
bearing  upon  the  transactions  of  the  plafntilE 
and  his  associates  in  the  management  ot  the 
Maud  Oil  &  Gas  Company  and  of  other  proper- 
ty in  tbat  vicinity,  and  as  to  advancMnuits  tbmt 
were  made  by  the  plaintiff  for  that  company 
to  help  it  alMig,  In  furtherance  of  the  buslneas 
in  vhich  it  was  engaged,  the  assuming  of  lia- 
bilities personally  on  behalf  of  ths  companj. 
None  of  that  evidenct  really  has  any  plaoe  1b 
titis  case.  The  plahit^  Is  insisting  tliat  he  bad 
carefully  looked  after  tiie  boshiesa  ot  the  ow- 


Digitized  by  Google 


OkL) 


MIBKOVSKT  VRBA. 


617 


porati<m,  and  had  been  to  great  peraonal  Ba«ri- 
fice  both  in  dme  and  moner  and  asauming  per- 
•onal  liability  on  behalf  of  the  corporatl<H),  and 
th«  other  evidence  that  was  introduced  here 
bearing  opon  the  muvement  and  the  transfw 
of  leaaes  ho  been  permitted  ainplT  bearing 
npon  that  qneatlon  aa  to  whether  the  idaintifl 
waa,  in  all  bis  tranBactttms,  iDfloenced  aolely 
by  desire  to  farther  the  interesta  oi  tb«  corpo- 
ration. Aa  I  lay,  that  ha*  nothing  whatever 
to  do  ou  ekher  aide  with  this  particular  diarge." 

The  record  In  this  case  shows  that,  over 
the  objection  of  the  plaintiff,  a  large  toI- 
nme  of  testimony  was  introcLaced  as  to  the 
condact  and  operation  of  the  business  of  the 
Maud  Oil  &  Gas  Company  of  which  plaintiff 
was  an  officer  and  defradant  was  a  stock- 
holder. In  the  Instructloa  under  considera- 
tion the  court  tells  the  Jury  that  none  of  that 
evidence  has  any  part  in  this  casa  He  does 
not,  however,  att»npt*ln  the  Instruction  to 
tell  the  Jury  that  In  their  determination  of 
the  Issue  between  plaintiff  and  defendant 
they  must  totally  disregard  this  Incompetent 
evidence.  He  tells  the  Jury  that  the  plaintiff 
is  Insisting  that  he  has  carefully  looked  after 
the  boslnees  of  the  corporation,  and  has  been 
to  a  great  personal  sacrlfloe.  both  In  time 
and  money,  in  assuming  personal  liability, 
on  behalf  of  the  corporation,  and  he  tells  the 
Jury  that  the  Incompetent  evidence  was  per- 
mitted to  be  introduced  simply  as  bearing 
upon  the  question  as  to  whether  the  plaintiff 
was  in  all  his  transactions  influenced  solely 
by  a  desire  to  further  the  Interests  of  the 
corporation.  We  can  hardly  Imagine  a  more 
prejudicial  instruction  upon  testimony  which 
the  court  says  Is  wholly  incompetent.  The 
only  Issue  in  this  case  between  the  plaintiff 
and  the  defendant  la  whether  or  not  the  de- 
fendant had  uttered  the  danderous  state- 
ments. The  statemfflits  alleged  were  action- 
able per  se,  and  if  the  Jury  found  that  de- 
fendant naed  them,  the  plaintiff  was  en- 
titled to  recover  such  damages  as  the  evi- 
dence might  show  that  he  had  sustained. 
By  this  instmctlon  the  court  presents  to  the 
jury  for  their  determination  an  issue  wholly 
foreign  to  the  case,  and  puts  the  plaintiff  on 
trial  before  the  Jury  upon  the  question  of 
whether  he  was  in  all  his  transactions  in- 
fluenced solely  by  a  desire  to  further  the 
Interests  of  the  corporation.  The  court,  in- 
stead of  instructing  the  Jary  to  disregard  this 
admittedly  incompetent  evidence,  leaves  it 
toT  their  ecmsideration  in  determining  wheth- 
er the  plaintiff  acted  in  good  faith  in  manag- 
ing the  corporation,  thus  patting  him  on 
trial  before  the  Jury  for  his  acts  In  the  con- 
duct and  management  of  the  Mand  Oil  ft 
Gas  Cktmpany.  The  giving  of  this  Instmc- 
tlon constitutes  reversible  error. 

[4]  The  only  other  assignment  of  error 
made  by  the  plaintiff  that  we  need  to  con- 
fer is  that  the  Judgment  of  the  court  is 
contrary  to  law.  Tb»  Jury  bavti^  found  that 
tta  platnttff  wu  promirted     maUee  In  the 


InstltnUon  of  this  suit  as  to  each  of  the  four 
counts  of  his  petition,  the  court  rendered 
Judgment  against  the  plaintiff  In  fftvor  of  the 
defendant  for  the  BUi^  of  |400  attorney's 
fees,  or  $100  attorney's  fees  upon  each  connt 
of  the  petition.  Section  4961,  It.  Ii.  1910, 
provides : 

"If  there  be  a  verdict  by  a  Jury  or  finding  by 
the  court  la  favor  of  tha  jdaintiff,  the  verdict 
and  judgment  shall  in  no  case  be  leas  than  one 
hundred  dollars  and  costs,  and  may  be  for  a 
greater  sum  if  the  proof  justifies  the  same.  And 
if  there  be  a  verdict  in  favor  of  the  defendant, 
and  the  Jury  find  that  the  action  was  maUdoua 
or  without  reaaoaidde  provocation,  Judgumt 
sbaO  be  rudered  against  the  plaintlfl  and  in 
favor  of  the  dedendant  toe  Ua  eosta,  Indvdiac 
an  attemiT'B  fss  of  <n«  famdred  doUaza." 

The  trial  court  evldratly  took  the  view  that 
each  count  of  plalntUTs  petition  constituted 
a  separate  action.  In  this,  we  are  convinced, 
the  court  erred.  The  statute  under  consid- 
eration is  penal  In  its  nature,  and  should 
therefore  be  strictly  construed.  Without  re- 
gard to  the  number  of  causes  of  action  set 
fortli  in  the  petitl<Hi  of  plaintiff,  there  was 
but  one  action  before  the  court,  and  there- 
fore the  successful  defendant  was  only  en- 
titled to  recover  one  attorney's  fee.  In  Al- 
Us  v.  Meadow  Spring  Distilling  Co.,  67  Wis. 
16,  29  N.  W.  643,  30  N.  W.  300,  an  acUon 
was  brought  to  «iforce  mechanics'  liens. 
There  were  numerous  lien  claimants,  some  of 
whom  were  Joined  as  plaintiffs  and  others 
as  defendants.  There  was  Judgment  for  the 
various  lien  <daimants  for  the  amounts  re- 
spectively shown  to  be  due  them.  The  stat- 
utes of  Wisconsin  providing  for  the  recov- 
ery of  an  attorney's  tee  in  an  action  to  en- 
force mechanics'  Hens,  the  Suprene  Court  of 
Wisconsin  held  that,  althou^  several  lien 
claims  were  enforceable  la  that  action,  fbere 
still  was  but  one  action,  and  a  recovery  of 
one  attorney's  fee  only  could  be  had  there- 
in. We  are  convinced  that  the  Instant  case 
falls  within  the  reaeon  of  the  rule  announced. 
The  posittoD  of  the  unsuccessful  plaintiff  t>e- 
Ing  even  stronger  than  that  of  the  defendant 
in  the  Wisconsin  case,  since  In  the  instant 
case,  while  ttiere  were  four  separate  causes 
of  action,  they  were  each  against  the  same 
defendant  and  In  favor  of  the  same  plaintiff. 
The  cases  cited  In  the  brief  of  defendant  are 
cases  in  which  several  Indepmdent  actions 
were,  for  the  convenience  of  the  court  and 
counsel  at  the  trial,  consolidated  and  tried 
as  one.  The  fact  that  there  might  be  a  re- 
covery of  an  attorney's  fee  in  each  sctlon, 
where  several  Independent  actions  are  con- 
solidated for  trial,  is  not  authority  for  the 
proposition  that,  under  the  statute  awarding 
attorney's  fee  to  the  successfnl  defendant  in 
an  action  for  libel  or  slandor,  an  atttwney's 
fee  can  be  awarded  upon  eadi  of  several 
causes  of  action  Joined  In  the  same  action. 
In  Kelly  Roetxel.  160  Pac  lUKK  this  court 
has  construed  section  48(0,  supra,  to  the  ef- 


Digitized  by  Google 


618 


177  FACXFIO  REPORTBa 


(OkL 


feet  tbat  the  mlalmam  verdict  provided  for 
Id  said  section  Is  autborlzed  In  each  action, 
and  not  for  each  instance  or  act  of  Ubel 
proven.  That  Is,  that  the  plaintiff  In  the 
Instant  case,  if  the  Jury  found  the  Issues  In 
his  favol*,  but  that  the  evidence  disclosed  no 
damages  because  of  the  slanderous  state- 
ments, could  only  recover  the  minimum  sum 
of  $100,  and  not  the  sum  of  $100  on  each 
count  of  his  petition.  This  asiMgnment  of 
error  of  the  plaintiff  Is  therefore  well  taken. 

For  the  errors  Indicated^  the  Judgment 
should  be  reversed,  and  this  cause  remand- 
ed for  a  new  trial. 

HAEIDY,  J.  [1]  The  opinion  of  the  Com- 
mission In  the  above-styled  cause  is  aH>rov- 
ed,  except  as  to  the  first  paragraph  of  the 
syllabus  and  the  discussion  of  the  rule  there- 
in stated  In  the  body  of  the  opinion.  The 
rule  announced  in  Southwestern  Surety  Ins. 
Co.  T.  Dietrich,  172  Pac.  51.  is  applicable  to 
the  facts  here  presented,  and  there  is  no 
necessity  for  extending  the  ^le  announced 
tn  the  dted  case. 


NOWATA  CX)TJNTT  GAS  CO.  T.  STATE  et  aL 

(No.  vm.) 

(Sapreme  Coart  of  Oklahoma.   Dec.  17,  1918. 
Bebearing  Denied  Jan.  21,  1919.) 

(8itUahu»  Ay  the  Court.) 

OAS  «e3»i4(l) "  Obdbb  or  OoBPDunon  Cov- 
uaaxoN— Discount  ow  Boxb— Rbvibv. 
Where  a  gas  company  Is  required  by  order 
of  the  Corporation  Commission  to  fumisb  an 
adequate  supply  of  gas  for  domestic  consump- 
tion and  is  allowed  to  ctiarge  the  public  a  max- 
imum rate  which  is  based  upon  tbe  adequacy 
of  the  service  rendered  as  well  as  upon  the 
quantity  of  gas  furnished,  and  it  is  subsequent- 
ly shown  that  this  degree  of  efficiency  is  not 
snstained  by  tbe  company  during  certain  winter 
months,  tbe  Corporation  QMnmtsalcai  has  pow- 
er to  make  an  order  requiring  the  company  to 
discount  its  bUIa  rendered  for  such  months  a 
certain  per  cent,  for  the  purpose  of  apportion- 
ing the  maximnm  rate  allowed  according  to  the 
efficiency  of  the  service  rendered,  as  well  as  to 
the  quantity  of  gas  furniBhed,  where  it  is  prac- 
ticable to  do  ao:  and  where  It  appears  from 
the  findings  of  fact  of  tbe  commission,  which 
are  conceded  to  be  correct,  that  the  discoant 
ordered  bears  a  fair  rcbtiia  to  the  falling  off 
in  serrlea,  sndi  order  will  not  ba  disturbed  on 
appeal. 

Appeal  from  Corporation  OommLsaioQ. 

PFOceedlng  beSote  tbe  Gorptmitlon  OomnUa- 
tAon  S.  O.  Gftathom,  GoDuniasioiMr  of 
Public  Welfare  of '  the  City  of  Nowata* 
against  the  Nowata  County  Oas  Company. 
liTom  tlie  CommlMlon*!  order,  flie  Nowata 
Otmnty  Ou  Oompaiiy  appeftla.  Order  aC- 
flrmed. 


Chas.  A.  Loomis,  of  Kansas  City,  Mo.,  and 
Henshaw  &  Hough,  of  Oklahoma  City,  for 
plaintiff  in  error. 

S.  P.  Freellng,  of  Oklahoma  City,  for  de- 
fendants In  error. 

KANB,  J.  This  was  an  appeal  from  an 
order  <^  the  Corporation  CtHnmlsslon  enter- 
ed in  a  proceeding  ctnumenced  before  that 
body  by  R.  C  Gaothom,  commissioner  of 
public  welfare  of  the  city  of  Nowata,  wherein 
It  was  charged  in  substance  that  during  the 
cold  weather  of  December,  1917,  and  Janu- 
ary, 1918,  the  appellant  failed,  neglected,  and 
refused  to  supply  its  patrons  at  that  place 
with  an  adequate  supply  of  gas;  that  the 
statem^ts  for  these  months  were  lai^r 
than  customary  and  excessive,  and  larger  in 
several  Instances  than  the  amounts  would 
have  been  had  the  supply  been  adequate  and 
the  pressure  sufficient  The  complaint  also 
intimates  that  the  meter  readings  were  In- 
accurate, and  that  the  defendant  failed  to 
deduct  anything  from  its  regular  maximum 
rate  for  Inadequate  service  rendered  or  ex- 
cessive charges  made  during  these  months. 
The  complaint  concludes  with  the  prayer 
that  these  conditions  be  investigated,  "so 
that  the  consumer  will  not  longer  be  forced 
to  pay  for  gas  in  excesa  of  the  benefits  re- 
ceived." 

After  a  full  hearing  of  the  matters  com- 
plained of,  the  commission  ordered : 

"That  the  Nowata  County  Gas  County  shall 
discount  all  bills  for  gas  furnished  to  domestic 
consumers  of  tbe  city  of  Nowata  for  the  month 
of  December,  1917,  16  per  cent,  and  all  biUs 
rendered  for  the  month  of  January,  1918,  17H 
per  cent.  The  penalty  of  10  per  cent,  provided 
by  the  rotes  of  the  company  for  the  bflis  not 
paid  within  ten  days  from  date  of  bill,  shall  not 
begin  to  run  until  after  February  18,  1918,  or 
tan  days  after  the  date  of  this  order." 

It  Is  contended  by  the  plaintiff  that  this 
order  Is  erroneous  for  the  following  reasons : 

"1.  The  commission  Is  not  authorised  to  pe- 
nalize the  defendant  gas  company  in  tbe  nature 
of  reduction  of  bills  or  otherwise  because  o( 
the  ^eged  inadequate  value  of  the  nae  oC  the 
gas  deUraed  to  the  oonsuners. 

"2.  The  commlsrion  la  not  authorised  by  law 
to  discoant  the  bills  of  the  defendant  gas  com- 
pany when  same  are  ascertained  by  measure- 
ment through  standard  meters  in  the  manner 
prescribed  by  tiie  rules  and  regulations  of  tbe 
commission  and  by  law. 

*'3.  The  commission  is  without  antboriiy  in 
any  way  to  adjudicate  a  past  event,  but  its  an* 
tiiority  is  confined  strictly  to  eDtordag  its  own 
ordera.  It  cannot  invade  the  jurisdiction  of 
courts  ct  law  or  eqni^  in  determining  the  equi- 
table or  l^tal  rights  between  corporations  and 
individuals,  except  as  specifically  authoriied  by 
law." 

Attn  stating  these  grounds  for  reversal 
as  abore  in  tbtfr  teleC  oooiael  fw  apveUant 
ccotmnes  as  fidlows: 
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"^nwfft  ii  no  Tcol  controreny  in  tUi  caM  m 
to  the  material  faeti,  iaaamoch  ai  we  are  Till* 
inff  to  accept  the  flndlnga  of  fact  of  the  com- 
loiesidn  on  all  mattera  material  to  the  lesaea 

herein." 

In  view  of  this  statement.  In  considering 
the  question  presented  tor  review  we  will 
assnme  that  the  findings  of  fact  of  the  com- 
mission are  correct  and  are  supported  by  suf- 
ficient evidence.  If,  with  this  as  a  starting 
point,  It  cannot  be  said,  in  the  light  of  these 
findings,  that  the  order  of  the  commission  is 
unreasonable  and  unjnat.  of  coone  It  most 
be  affirmed. 

The  commission  found  that  the  company 
did  not  meet  the  reqnir«ttentB  of  ita  fran- 
chise, nor  comply  with  the  orders  of  the 
commission  reQuirlng  it  to  famish  an  ade- 
quate supply  of  gas  for  dinnestic  consump- 
tion during  the  months  cmnplained  of,  and 
that  It  does  not  appear  from  the  erldence 
that  It  will  be  ponlble  for  it  to  do  ao  in  the 
fntnn  under  Blmllar  elraimstaBce& 

In  view  of  this,  the  commission  finds  that: 

"The  patrons  of  the  company  should  take  due 
notice  of  this  Bltuation  and  should  be  apprised 
of  the  fact  that  the  only  sure  way  to  avoid  a 
repetition  of  the  inconvenience  and  suffering 
endnred  duiing  the  present  winter  is  to  provide 
a  substitute  fuel  and  substitute  heating  equip- 
ment for  such  emergenciea  as  have  arisen  dur- 
ing the  present  winter.  More  than  the  usual 
expenditure  has  been  necossary  upon  the  part 
of  the  gas  company  to  furnish  service  at  No- 
wata; probably  equally  heavy  expenditures 
have  been  made  by  the  gas  consumers  in  pre- 
paring to  use  the  service;  bnt,  under  the  facts 
as  they  exist  and  the  drenmstsnces  which  will 
probably  arise  in  the  fntore.  oelther  the  gas 
company  nor  the  consumers  should  be  expected 
to  assume  all  the  disappointment  and  loss  re- 
salting  from  poor  service.  Therefore  patrons 
should  equip  their  honses  for  emergences  when 
it  will  be  impossible  for  the  gas  company  to  give 
adequate  service,  and  the  gas  company  shoold 
be  h^  to  collections  of  bUla  for  taly  snch 
service  as  it  may  be  able  to  render.  However 
great  the  hardship  this  may  be  upon  the  gas 
company,  it  is  one  of  the  burdens  it  assumes 
wkeo.  it  goes  into  the  business  of  supplytng  gas 
and  i>  granted  a  francUse  which  gives  it  a 
monopoly  of  the  gas-anpptylng  bosiaeis  in  a 

After  farther  discussion  along  this  line, 
the  finding  of  the  commission  continues: 

"Testimony  before  the  commission  would  in- 
dicate that  under  ordinary  conditions  a  rea- 
sonable amount  of  service  can  be  secured  from 
gaa  with  a  four-ounce  pressure  or  better;  and 
the  commission  holds  that  in  order  to  give  rea- 
sonable service  four  ounces  is  the  minimum 
pressnre  that  a  company  dittribntlng  gaa  may 
famish,  that  a  three-ounce  preasure  provides 
only  7S  per  cent  reasonable  service,  a  two- 
ounce  pressure  only  60  per  cent,  reasonable 
service,  and  a  one-oonce  pressure  only  2S  per 
cent,  reasonable  service  for  the  length  of  time 
each  service  la  maintained.  Lees  than  oae- 
oonea  pressors  will  not  be  recognised  by  the 


commission  as  service  at  all  or  aa  of  being  of 

any  value  to  the  consumer." 

The  commission  further  held  that  an  equi- 
table dlstrlbatlon  of  the  losses  arising  from 
poor  and  inadequate  service,  as  between  the 
gas  company  and  a  consumer,  could  be  ar- 
rived at  by  discounting  the  bills  for  service 
rendmd  each  month  upon  the  basis  above  In- 
dicated, i.  e. :  That  no  charge  shall  be  made 
for  any  gas  furnished  wtaen  the  pressure  Is 
below  one  ounce;  that  between  <me  ounce 
and  two  ounces  pressure  shall  be  considered 
25  per  cent  efficient,  and  gas  famished  with- 
in this  range  of  pressure  shall  be  charged 
for  at  ISi  per  cent,  of  ttie  maximum  sdiedula 
rate;  that  between  two  oanoes  and  fliree 
ounces  pressure  shall  be  considered  00  per 
cent  of  the  maximum  sqhedule  rate;  Mbat 
between  three  and  four  oances  pressnre  shall 
be  constdwed  76  per  cent  efficient,  and  gas 
charged  for  at  TS  Her  cent  of  the  schedule 
rate;  that  fbnr  ounces  pressure  or  above 
shall  be  considered  100  per  cent,  efficient,  and 
the  gas  thtis  fumldied  shall  be  charged  for 
at  the  maximum  sdiednle  rate.' 

Then,  after  qnlte  ext«ided  computation 
based  upon  the  evidence,  the  commission  ar> 
rtved  at  fbe  concIusltHi  stated  in  the  ordet 
hereinbefore  set  oat. 

As  we  understand  the  order  of  the  commis- 
sion, it  iffoceeds  upon  the  theory  that,  in- 
asmuch as  the  maximum  compensation  of  the 
gas  company  is  allowed  upon  the  baids  ot  ad- 
equate service,  wliere  the  service  Is  not  kept 
up  to  this  standard  the  rate  dmrged  the  pub- 
lic should  be  graded  in  proportion  to  the  fall- 
ing off  in  efficiency.  On  tiie  oUier  band,  it 
seems  to  be  the  contention  of  the  gas  com- 
pany tbat  It  i«  ffltitled  to  pay  at  the  max- 
imum rate  fbr  the  quantity  of  gas  furnished, 
regardless  of  the  efficiency  of  the  service  ren- 
dered the  public. '  We  think  the  rule  an- 
nounced by  the  Corporation  Gwnmisslon  Is 
entirely  }nst  and  reasonable,  provided  a  prac- 
tical basis  for  its  application  can  be  estab- 
lished, and  we  see  no  lnsai>erable  barrier  In 
tlie  way  of  doing  this.  In  the  case  at  bar, 
the  Corporation  CommIssl(Hi;  it  seems  to  us, 
have  correctly  solved  the  problem  by  the 
adoption  of,  what  may  be  called,  the  effi- 
ciency table  hereinbefore  set  out  and  basing 
the  proportion  ot  the  maximum  rate  the 
company  may  Justly  collect  from  the  public 
upon  the  quality  of  the  service  rendered  as 
well  as  upon  the  quantity  of  gas  famished. 
As  it  Is  conceded  by  counsel  that  this  effl< 
clency  table  and  the  computation  of  the  com- 
mission based  therecm  la  correct,  we  are  not 
prepared  to  say,  In  view  of  the  oonstltational 
presumption  to  the  contrary,  tliat  the  con- 
clusion reached  by  the  commission  In  Its  or- 
der la  unreasonable  or  unjust,  or  that  It  is 
unsupported  by  the  evidence. 

What  we  have  said  above  is  decisive  of  the 
first  two  assignments  of  error  and  partially 
disposes  ot  the  third.  Hie  third  assignment 
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of  error  aeans  to  be  based  upon  tbe  theory 
that.  Inasmuch  as  the  gas  company  was  op- 
erating under  a  fixed  maximum  rate,  daring 
the  months  complained  ot,  the  Corporation 
Co mml salon  was  without  power  to  In  any  way 
affect  or  change  this  rate  by  the  order  made. 

The  comml^on,  as  we  have  seen,  proceed- 
ed upon  the  theory  that  the  maximum  rate 
allowed  was  based  upon  100  per  cent  effl- 
ciency,  and  that  the  reduction  ordered  was 
not  for  the  purpose  of  changing  tbe  maxi- 
mum rate  for  efficient  service,  but  merely  for 
the  purpose  of  apportioning  It  according  to 
the  efficiency  of  the  service  rendered,  as 
shown  by  the  evidence  and  the  efficiency 
scale  adopted  by  the  commission.  TalUng 
this  view  of  the  matter,  we  think  tbe  order 
is  unassaUaUe  on  the  ground  urged. 

We  have  examined  the  cases  dted  by  coun- 
sel for  appellant  in  their  brief,  and  do  not 
deem  them  to  be  In  point  In  one  of  these 
cases  the  federal  court  held  to  be  unreason- 
able an  order  by  the  commission  of  the  state 
of  Washington  requiring  a  railway  company 
to  furnish  cars  and  seats  for  the  thousands 
of  people  who  floclced  to  certain  parks  and 
beaches  on  summer  afternoons,  before  it  could 
collect  fares  from  those  who  wei'e  not  fur- 
nished with  seats.  Public  Service  Commis- 
sion V.  Puget  Sound  T.  L.  &  P.  Co..  P.  U.  B. 
1915B,  790.  In  another,  It  was  held  by  the 
Public  Utilities  Commission  of  Maine  that 
crowded  cars  during  rush  hours  do  not  nec- 
essarily Indicate  Inadequate  service.  Butler 
V.  L.  A.  &  W.  S.  Ry.  Co.,  P.  tJ.  B.  1916D,  25. 
In  another,  It  was  held  that  no  satisfactory 
remedy  has  been  devised  for  occasional  over- 
crowding ot  railways  during  rush  hours. 
City  of  Cbula  Vista  v.  San  Diego  &  South- 
eastern B,  Co.,  P.  U.  B,  19160,  p.  1.  We  are 
unable  to  perceive  any  analogy  between  these 
cases  and  the  case  at  bar.  In  none  of  them 
was  there  any  attempt  to  fix  an  efficiency 
scale  tea  the  purpose  of  adjusting  the  max- 
imum rate  ta  the  quality  of  the  service  ren- 
dered, and  pezhapB  in  the  adjtuttment  of  j)bb- 
senger  rates  this  would  prove  impracticable. 
The  findings  and  the  taier  aiNMaled  from 
undertake  to  do  tbia  In  Cbe  matter  of  fixing 
gas  rotes,  sad  Uiere  Is  do  oontoitlon  on  tlie 
port  Qt  the  defmdaift  that  the  lAan  devised  Is 
not  entirely  practicable,  or  that  the  order 


made  will  prove  unr^wmaMy  nnremnnem- 
tlve  or  confiscatory. 

For  the  reasons  stated,  the  order  appealed 
fr<Hn  is  affirmed. 

AU  ihe  Justices  concur. 


IBz  parte  WILKINSON.    (No.  A-«SOSJ 

(Orimhwl  Ooort  of  Appeals  ia  Oklahoma.  Jan, 

21,  1919.) 

Application  of  Isaac  WflUnson  for  writ  of 
habeas  ccnpus  to  be  rdeased  on  balL  Applica- 
tion denied. 

J.  B.  Charlton  and  R.  H.  Hudson,  boUi  of 
BartlesviUe^  for  petitioner. 

The  Attorney  General  and  B.  ITcBDUin,  Asst. 
Atty.  Ova.,  tw  respondent. 

PBR  CURIAM.  This  is  an  application  hf 
Isaac  Wilkinson,  for  writ  of  habeas  corpus,  by 
which  he  seeks  to  he  let  to  bail  pending  tbe 
final  hearing  and  determinatitm  of  a  charge  of 
murder  filed  against  him  in  Waahlngton  coun- 
ty, wherein  upon  his  preliminary  ezaminatiott 
he  was  held  to  answer  for  tbe  murder  of  onm 
Wmiam  Paris,  by  shooting  him  with  a  pistol 
on  the  4th  day  of  Novonber,  1917. 

The  petitioner  avers  that  he  Is  now  onlaw- 
folly  imivlsoned  and  restrained  In  the  ochu- 
mon  Jail  of  Washington  county  1^  the  sheriff 
of  saU  county,  and  that  he  is  not  guilty  of  the 
crime  of  murder  charged  in  said  informatioo; 
that  the  proof  of  his  guilt  is  not  evident,  nor 
the  presumption  thereof  great 

Attaclied  to  said  petition  and  made  a  part 
thereof  is  a  duly  certified  transcript  of  the 
evidence  taken  on  the  application  to  the  dis- 
trict court  of  Washington  county  for  admission 
to  bail  in  said  cause,  which  api^cation  was 
denied. 

Tbe  Attorney  General  ooncedes  that  upon  tbe 
showing  made  the  petitioner  b  entitled  to  haO. 
Upon  a  eacflfol  consideration  of  tbe  evidence 

we  are  of  optnlim  that  the  petiti<ner  herein  is 
eatitled  to  be  admitted  to  balL  It  is  therefore 
ordered  that  said  petitioner.  Isaac  Wilkinson, 
be  adndtted  to  bail  upon  the  charge  of  mnrder 
now  pending  against  him,  and  that  his  bail  be, 
and  the  same  is  hwdiy,  fixed  in  the  ram  of 
$16,000,  bond  to  be  conditioned  as  required  by 
taw,  and  upon  the  approval  of  the  same  b;  the 
court  clertE  of  said  county  petitioner  be  en- 
largsd  vpon  balL 


Digitized  by  Google 


OkL) 


DAVIS  T.  STATE 


621 


DATIS  T.  STATE.    (No.  A-2619.) 

(CMminal  Oonit  of  Appcab  at  Oklahoma. 
Jan.  11,  1U9.) 

L  IirDZDmirT  awd  InFoBiUTioif  *=»60— Sot>- 
nonmcT. 

Where  ths  informatitm  avers  aveiy  element 
ot  the  oflenie  charged,  and  fnllr  informs  the 
defendant  <d  th«  diarga,  he  la  called  upon  to 
meat,  It  ia  avAdeiit 

2.  Cbuzval  Law  iS3»1160<l)-ADMiaaiOH  or 
IlCMATXaXAL  Byidbrcs— Pbbtudiob. 
l%a  admlaelaa  at  evidence  not  Benoaiw  to 
tile  iame  InvolTed,  bat  which  in  no  viae  tenda  to 
abow  the  gnilt  of  the  defendant,  wliUa  not  ap- 
proved, is  not  prajndlcfal  tarot. 

&  CanciHAi.  Ij1.w  «ca^36,  322,  M7(4)— Pbb- 
XJHINABT  S^rIDKNOX  — ITaUIBOBm— SlONA- 

TUBB  BT  Witness. 
Upon  the  examininc  trial  of  the  driendant, 
L  Cf  a  wltnaea,  waa  examined  and  croia-ex- 
amined  by  the  defendant,  and  the  evidence  of 
said  witness  taken  down  in  shorthand,  and  a 
transcript  thereof  made,  without  being  signed 
bf  said  witness,  and  in  the  absence  of  proof  that 
the  stenographer  who  took  such  evidence  was 
■n  official  stenographer,  w  as  to  who  ffled  the 
tnnacript  in  said  trial  court.  On  the  trial  ol 
the  esse,  and  prdimiaary  to  the  admission  ot 
■aid  transcript  of  tha  evidence  of  said  witness, 
it  was  pvovm  that  a  sutqKwia  had  duly  iaaued 
tor  said  witness,  and  had  been  retnmed  not 
found,  and't^t  the  officer  in  whose  hands  said 
sobpcena  was  placed  made  diligent  search  for 
said  witness  in  the  county  in  which  said  sab- 
pcena  tesned,  and  in  seTetal  other  counties  in 
the  state,  and  coaU  not  find  him,  and  that  said 
officer  has  been  informed  that  aaid  vrltnesa  I. 
C  had  left  the  state  and  gone  to  Kentucky. 
Eeld,  (1)  that  the  law  does  not  deaignate  who 
at  an  fra mining  trial  maj  take  "in  ahorthand" 
the  evidence  of  a  witness,  and  any  stenographer 
may  do  so,  and  a  transcript  of  such  evldMice, 
without  being  signed  by  tiie  witness,  upon  a 
proper  predicate  being  laid  therefor,  may  be 
legally  admitted  in  enridence;  (2)  that,  in  tiie 
ahamce  of  evidencs  to  the  oontrsry,  a  tran- 
aoript  of  the  evidence  of  a  witness  taken  at  an 
warointng  trial  and  filed  io  a  district  court 
must  be  presumed  to  have  been  filed  by  tha 
examining  magistrate  as  provided  by  aection 
6623,  Comp.  Laws  T900  (section  6G74,  Rev. 
Laws  1910),  as  amended  by  chapter  68,  Session 
Laws  1913 ;  (3)  that  the  transcript  of  the  evi- 
dence of  tlie  witness  taken  at  the  examining 
trial  of  tha  defokdant  waa  pnvarly  admitted  in 
•ffidenoa  in  tUa  caas. 

4.  GuHnrAX.  La,w  «sb486(D— HTPoiBmau. 
Qunnoif— iKOLuaioH  of  Uattbu  Not  xtt 
TiaraioffT— ExcxuszoN  or  Mateizaz.  Tes- 
xnioiffT. 

Hypothetical  questions  propounded  to  expert 
wltnsasea,  wUdi  do  not  include  all  of  the  ma- 
terial testimony,  or  which  indode  matters  not 
ia  testimony  In  t&e  case,  are  propsriy  not  pc^ 
Bitted  to  be  uswered. 


5.  HoiaciDE  «=>U4-U^UTnAi>  Oohbat— De- 

OREE  OF  OrrENSE. 

When  the  defendant  voluntarily  and  wlll- 
fally  enters  into  a  mutual  combat  In  wbtch  he 
intentionally  takes  the  Ufis  of  his  adversary, 
sndi  killing  will  be  none  the  less  murder  or 
manslantfiter  because  the  difficulty  arose  and- 
doily,  w  bacanae  tiie  defendaBt  may  have  beoi 
reduced  to  imminent  peril  daring  the  inogrcaa  of 
said  difficulty. 

6l  OanimAi,  Law  «=»753(2)— Tkuir-DnECT- 
KD  AcquriTAr— Evidence. 
When  there  is  sufficient  evidence,  though  the 
eridmca  be  In  conflict,  to  ertablirt>  dia  guilt  of 
tha  d^Bndant  beyond  a  leaamabl*  donbt  of  tba 
oifoDae  charged  In  tha  information,  or  of  any 
offense  inclnded  in  tha  offenae  <^iarged  therein, 
a  reqosat  for  a  verdict  of  acquittal  ia  itrtHWly 
denied. 

7.  HOHICXDB  ^32S6(3)  —  MANBLAUOHtSB  IIT 

FiBST  Deobek— SumciERCT  or  Evidence. 
The  entire  record  in  this  case  carefully  read 
and  couridered  and  found  free  from  prejudirial 
error,  and  that  thwre  ia  sufficient  evidmce  b>  ful- 
ly sustain  the  verdict  in  finding  the  defendant 
guilty  <d  manaUughter  In  Oie  first  degree. 

Udiittondl  Byttabu*  fiy  Bditoriat  Biaff.) 

8.  WXTHESSBB  4S)>84{K1).  300— ChCBinBIUTT— 

OoHTiciioif  or  Obucb. 
To  test  the  credibility  of  a  witnesa  he  may  be 
asked  on  cross-examination  aa  to  hla  having 
be«i  convicted  tit  any  crime. 

9.  Obuonax.  Law  •3>8%(8>~IifaTBUOTiONa- 

Beqitkst. 

It  tha  instructions  given  aa  to  defendant's 
aggression  or  his  bringing  on  the  difficulty  and 
as  to  his  right  of  self-defense  were  not  suffi- 
ciently plain  and  correct  instructions  further 
explanatory  thereof  should  have  been  reQoested. 

10.  Cbdcznal  Law  ^829(1)— Rbqukbted  In- 
RBtronoNS— Given  iNSTBtronoNB. 

Sequested  inatmetions  were  pm^rerly  refused 
where  tbciy  were  folly  cowed  by  the  inatmo* 
tions  givw. 

11.  CtaucxNAL  Iiaw  <B»1177— Habhzxsb  E!b- 
BOB— AjmouHCEianT  or  Pbnazvt. 

That  the  court  announced  the  penalty  upon 
the  return  of  the  verdict  was  not  prejudicial  to 
defendant  where  the  sentence,  as  shown  by  Che 
record,  was  not  imposed  until  after  the  time  pro- 
vided by  law  in  whidi  it  ^oold  be  done. 

Api>eal  from  District  Ooort,  Bogera  Coon* 
ty ;  W.  J.  Oampbell,  Judga 

Joe  Davis  was  convicted  of  manslaogbter 
In  the  first  degree,  and  be  aj^eala.  Affirmed. 

Woodson  B.  Norvell  and  T.  L.  Brown,  both 
of  Tulsa,  for  plaintiff  in  error. 

&  P.  Freellhg,  Atty.  Gen.,  and  B.  HcMlUan. 
Aaat  Atty.  Gen.,  for  the  Stata. 

ABMSTRONO,  J.  The  plaintiff  In  error, 
Joe  Davis,  and  John  Davis,  his  brother,  were 
by  Information  jointly  diarged  with  tile  mup* 
der  of  one  Leslie  0.  WoUtabecger.  CpoD 
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their  trial  tbe  Jury  faUed  to  agrae  aa  to  the 
snllt  of  the  defiraidant  John  Dsrlm  and  ren- 
dered a  verdict  findlns  the  defendant  Joe 
Davis  guil^  of  manslaughter  In  the  flist  de- 
gree but  failed  to  agree  upon  bis  pnnlati- 
ment.  Xbe  court  rendered  Judgment  <«  the 
verdict,  and  sentenced  the  defaidant  Joe 
Davis  to  be  Imprlaoaed  in  the  state  pent- 
teatiary  for  a  term  at  26  years.  To  reverae 
the  Judgment  be  prosecutes  this  appeal. 

The  charglag  part  of  the  Infoimatlon  In 
this  case  Is  as  follows: 

"That  on  the  28th  da^  of  May.  1015,  in  the 
county  of  Rogers,  Btate  of  OklahMna,  one  John 
Davis  and  Joe  Davis,  then  and  there  being,  did 
th«B  and  there  wUIfnlly,  mlawfoUr,  purposely. 
Moniously,  and  with  malice  afMethongbt,  and 
without  authority  of  law,  and  with  a  premeditat- 
ed design  then  and  there  to  effect  the  death  of  one 
Leslie  C.  Wolfenberger,  did  then  and  there,  at 
and  within  the  county  of  Sogers  an&  state  of 
Oklahoma,  make  an  assault  on  tbe  said  Leslie  O. 
Wolfenberger  with  a  certain  sharp  and  danger- 
ous weapon,  to  wit,  a  knife  or  sharp  instrument, 
the  exact  khid,  size,  and  description  of  said  knife 
or  sharp  Instrument  is  unknown  to  this  inform- 
ant, and  by  them,  tbe  ssld  John  Dsvis  and  Joe 
Davis,  then  and  there  bad  and  held  in  their 
bands,  and  they,  the  said  John  Davis  and  Joe 
Davis,  did  then  and  there  nnlswfnlly,  willfolly, 
feloniously,  and  without  authority  of  law  and 
with  malice  aforethoagbt,  and  with  a  i^effledi- 
tated  design  to  then  and  there  effect  the  death 
of  the  said  Leslie  0.  WoUenberger,  beat,  strike, 
cut,  stab,  and  wound  tiie  person  and  body  of 
him,  the  said  Leslie  0.  Wolfent»erger,  with  tbe 
said  knife  or  sharp  instrument  so  had  and  held 
as  aftwesaid,  thereby  beating,  striking,  cutting, 
stabbing,  and  wounding  the  neck,  bead,  chest, 
and  ixMly  oi  him,  the  said  Leslie  G.  Wolfenber- 
ger,  and  thereby  inflicting  npon  bim,  the  said 
Leslie  0.  W<rffenb«rger,  mortal  wounds,  of  whidi 
said  moc^l  wounds  so  inflicted  In  manner  and 
form  as  aforesaid,  so  inflicted  with  the  intent 
and  purpose  as  aforesaid,  tbe  said  Leslie  C. 
W<dfenb«rger,  In  the  coun^  <tf  Rogers,  state  of 
Oklahoma,  on  the  28th  day  of  May,  A.  D.  1915, 
did  then  and  there  immediately  die,  and  so,  in 
manner  and  form  as  charged  aforesaid,  tbe  said 
John  Davis  and  Joe  Davis  did  then  and  there 
kill  and  murder  tbe  said  I«Blie  C.  Wolfenberger, 
all  of  which  was  then  and  there  contrary  to  tbe 
form  of  the  statutes  in  such  cases  made  and  pro* 
vided  and  against  the  peace  and  dignity  of  the 
state." 

The  Information  was  signed  and  properly 
verifled  by  the  county  attorney,  and  has  in- 
dorsed on  its  back  the  following: 

'  "Orlminal  No.  711,  (Mminal  Information. 
State  of  Oklahtxna  v.  John  Davis  and  Joe  Ds- 
vis, Charged  with  Murder.  I  have  examined  the 
facts  in  this  case  snd  recommend  that  a  wai^ 
rant  do  issue.  Wm.  M.  Ball,  County  Attorney." 

The  defendant  moved  to  quash  the  in- 
formation upon  the  following  grounds: 

"First,  bccaase.the  same  is  not  subscribed.  In- 
dorsed, verifled,  and  flled  as  required  by  law ; 
second,  becanse  the  same  does  not  substantially 
coaCorm  to  tbe  ptovlstons  «f  tbe  Code  «l  Crimi- 
nal Procedure." 


BEPOBTBR  iOOr 

On  the  hearing  of  tbe  motloa  tbe  court  or- 
dered that  "I  have  examined  the  fat^  In  this 
caae  and  recommend  that  a  warrant  laaoew 
Wm.  H.  HalU  County  Attorney,"  which  was 
IndMsed  on  the  baiA  cf  said  information,  be 
stricken  therefrom,  and  overruled  the  motion 
to  quash,  the  loloiinatlon,  to  which  the  de- 
foidant  excepted.  . 

Thereupon  tbe  defendants  demurred  to  the 
lofonnetlon  upon  the  following  grounda: 

"First,  because  tbe  said  information  does  not 
state  facts  sufficient  to  cbargs  this  defendant 
with  the  eommissi(Hi  of  a  puUlo  effenas;  second, 
because  said  informatkm  does  not  substantially 
comply  and  conform  to  the  requirements  of  the 
Code  of  Criminal  Procedure;  third,  because 
mors  than  one  olEense  is  attempted  te  be  charg- 
ed in  said  infmnuitioD." 

Tbe  court  overruled  the  said  demurrer  and 
the  defendant  excepted. 

[7]  The  evidence  in  this  caae  is  very  volo> 
mlnous,  covering  over  600  pages  of  typewrit- 
ten matter,  and  It  would  snnre  no  useful  pur- 
pose to  set  oat  the  evidence  In  detail,  ^e 
evidence  shows  that  at  the  time  of  the  homi- 
cide, which  occurred  about  3  a.  m.,  and  for 
several  hours  immediately  prior  thereto,  the 
defendants  were  continuously  imder  tbe  In- 
fluence of  Intoxicants;  that  tbe  deceased  was 
the  night  watchman  of  the  town,  and  at  the 
time  of  tbe  bomldde  was  armed  with  a 
toi,  and  that  shortly  prior  to  Out  bomldde 
^t  the  deceased  and  tbe  deCendanta  asso- 
dated  and  drank  togettaer  in  a  bawdybonse, 
and  left  said  bawdyhoose  together,  acoom- 
panled  by  others,  and  proceeded  to  a  cafe,  la 
front  of  which  tbe  killing  occurred,  and  en- 
tered tbe  same,  and  shortly  afterwards  left 
the  caf^  and  Immediate^  thereafter  the 
homidde  occurred. 

Thongb  in  conflict,  there  is  errldence  anffl- 
dent  to  warrant  tiie  Jury  In  finding  beyond  a 
reasonable  doubt  that  at  tbe  time  and  place 
alleged  in  tbe  lnformatl<Hi,  and  in  the  dif- 
ficulty which  resulted  In  the  death  of  tbe  de- 
ceased, the  defendant  Joe  Davis  was  tbe 
aggressor,  or  at  least  willfully  engaged  In 
the  difficulty,  and  that  tbe  satd  Leslie  C. 
Wolfenb^ner  came  to  bis  instant  death  at 
the  hands  of  tbe  defendant  from  several 
knife  wounds  Inflicted  npcm.  him  by  said  de- 
fendant The  d^endant  lfttn>duced  an  expert 
and  asked  him  hypotbetlcal  questions,  wbidi. 
for  the  reasons  hereinafter  stated,  we  deem 
it  unneceasary  to  set  out  in  wtenao.  aeeklng 
to  elicit  ^oat  that  at  tbe  time  of  the  kUling. 
by  reason  of  the  previous  Indnlcenoe  of  the 
defendant  for  several  years  In  exceMive  use 
of  intoxicants,  that  at  tbe  time  of  the  homi- 
dde the  defendant  was  mentally  Incapadtat- 
ed  to  cmnmit  crime,  which  questions,  iqwn 
objection  of  the  county  attorney,  tbe  court 
refused  te  permit  the  witness  to  answer,  and 
defendant  excepted.  evidence  was  in  di- 
rect oouflict  as  to  wh^ber.  or  not  deoeaaed 
was  a  dangerous  man.  Hun  waa  also  evi- 
deuce  tmdlag  to  abow  Uiat  the  deceased  bad 
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made  threats  against  the  defendant  which 
were  communicated  to  the  defendant.  Upon 
the  close  of  the  testimony  for  the  state  the 
defendant  moved  for  a  directed  verdict  of 
acqnlttal,  wlilch  was  denied  by  the  court  and 
exoeptloD  saved. 

The  defendant  In  his  brief  ai^aed  the  fol- 
lowing asslgnmeats  of  error: 

(1)  Orernilins  motion  for  new  tri^;  (2)  ad- 
mittiiix  incompetent  and  prejudicial  testimony 
on  the  part  of  the  state;  (3)  refusing  to  admit 
competent  aAd  material  testimony  offered  by  the 
defendantif;  (4)  oTermlinfr  motion  to  quash  the 
infMinatioD ;  (S)  oTCrroIing  demnrrer  to  the  in- 
dietment;  (<9  fallnre  of  the  county  attomey  to 
atrike  the  taadorMment  complained  <^  from  the 
infwmation;  {7)  refaaing  to  suitaia  challenge 
for  eanae  against  the  jurwn  Ward,  Dowell,  and 
Stuard;  (8)  refusing  th«  defendant  additional 
peremptory  challenges;  (9)  annomicing  on  re- 
ceipt of  the  verdict  of  the  jury,  without  giving 
the  defendant  any  opportunity  to  file  a  motion 
for  new  trial,  the  penalty  at  tw«ity-five  years; 
(10)  instructions  of  court  2,  4,  5,  6,  7,  8,  9, 
10,  11.  12,  14,  17;  (11)  the  court  erred  in  so 
framing  the  iMtroetlou  that  tbe  whde  do  not 
correctly  state  the  law  of  the  caae*  are  crafos* 
ing,  conflicting,  and  prejudicial  to  the  plaintiff 
in  error;  (12)  the  court  in  ao  framing  the  in- 
structions that  defendant's  innocence  could  not 
be  consistent  with  the  guilt  of  his  codefendant ; 
(13)  refusal  of  the  court  to  grant  a  new  trial  on 
aoeoont  of  newly  discovered  evidence. 

Each  of  said  assigned  errors  will  be  con- 
sldncd,  bnt  not  in  the  exact  order  above 
stated. 

The  te8tlm<»iy  whldi  was  admitted  over 
the  objection  and  exceptl<m  of  the  defendant 
is:  (1)  The  transcript  of  the  evidence  given 
by  Ira  Olifton,  a  witness  examined  and  cross- 
examined  on  the  preliminary  examination 
of  the  defwdant  for  the  otTeose  here  (diarg- 
ed ;  (2)  reQuiring  the  defendant  to  answer  on 
cross-examination  as  to  his  having  been  con- 
victed of  an  assault  and  battery;  (3)  pertain- 
ing to  questions  to  Dr.  Douglas  as  to  his  hav- 
ing an  office  girl,  and  as  to  a  visit  of  Mrs. 
^\  oIfenberger  to  said  doctor's  o£Qce  and  his 
making  ap  engagement  with  her. 

[3]  The  evidence  of  Ira  Clifton  was  taken 
In  shorthand,  and  a  transcript  thereof,  made 
without  being  signed  hy  him,  was  Sled  in 
the  court  in  which  this  case  was  tried,  and 
Indorsed  as  «  true  copy  of  said  testimony, 
which  procedure  was  In  strict  compliance 
with  section  6623,  C>>mplled  Laws,  now  con- 
stituting section  6674,  Revised  I^ws.  It  Is 
true  ttiat  it  does  not  appear  by  whom  the 
said  transcript  was  filed  In  said  court;  but, 
in  the  absence  of  any  evidence  to  the  con- 
trary, it  must  be  presumed  that  It  was  so 
filed  by  the  examining  magistrate  upon  the 
theory  that  it  mast  be  presumed  that  an  of- 
ficer does  his  duty.  The  contention  of  the  de^ 
fendant  that  such  transcript  of  the  evidence 
of  said  witness  is  required  by  law  to  be 
made  by  an  official  steDograplier  la  not  well 
takeo. 


The  evidence  had  preliminary  to  the  admis- 
sion of  the  said  transcript  of  the  evidence 
of  Ira  Clifton  Is:  That  the  said  Ira  Clifton 
had  testified  as  a  witness  at  the  examlnlhg 
trial  of  the  defendant  in  this  case  and  was 
cross-«xamined  by  the  defendant ;  that  a  snb- 
pcana  duly  Issued  for  him  as  a  witness  for 
the  state  In  this  ease;  that  said  subpoena  was 
placed  in  the  hands  of  an  officer,  who  made 
diligent  searcdi  and  Inquiry  for  said  Ira  Clif- 
ton in  several  counties  of  the  state,  and  was 
unable  to  And  him ;  and  that  said  (^cer  had 
been  Informed  that  Ira  Clifton  had  left  the 
state  and  gone  to  Kentnc^.  We  are  of  the 
opinion  that  n  siiirii-ient  predicate;  was  hii.l 
for  the  admission  of  said  evldeuco,  iind  timt 
the  court  did  not  err  in  admitting  tlie  Biime. 

Section  Gf>23,  Coinpllod  Liiws  (Revised 
Laws,  I  6674),  Pnuie  Wudsworth  v.  State*  8 
Okl.  Cr.  84,  lao  I'lu:.  SOS,  It  Is  held: 

"Where  a  witness  has  testified  at  an  examin- ' 
Ing  trial,  and  has  been  cross-examined  by  the 
opposing  party,  and  bis  evidence  is  taken  down 
and  Mgned  by  hlin,  or  Is  takes  in  shottbaad  and 
transcribed  withoot  signing,  and  Is  filed  with  the 
clerk  of  the  district  court  by  the  examining  mag- 
istrate, 'mich  written  statement,  upon  proof  of 
the  death  of  mdi  witness,  may  bo  used  as*  a 
deposition  witliout  further  identiflcation  or  veri- 
ficatitu." 

Of  course  the  same  rule  applies  when  the 
witness  Is  beyond  the  Jurisdiction  of  the  court 
as  it  does  when  the  witness  is  dead. 

In  the  very  exhaustive  opinion  of  Presiding 
Judge  Doyle  in  Fltzslmmone  v.  State,  14  Okl. 
Cr.  80,  166  Pac.  453,  It  Is  held  that  the  fol- 
lowing testimony  was  a  suiflcient  predicate 
for  the  admission  of  the  transcript  of  the  evi- 
dence: 

"That  J.  W.  Barrett  and  J.  B.  Long  are  the 
witnesses  whose  evidence  is  sought  to  t>e  intro- 
duced by  the  transcript;  that  from  every  source 
or  information  I  (officer  testifying)  could  get, 
and  covering  within  the  last  two  months  of  dili- 
gent search,  I  kgow  that  these  two  witnesses  are 
not  within  the  jurisdiction  of  this  court,  and 
their  whereabouts  are  unknown.  I  don't  know, 
whether  they  are  outside  of  the  state  or  not.  I 
can't  definitely  state  that.  I  do  know  their 
whereabouts  are  absolutely  an  known  as  far  as 
the  state  has  been  aUe  to  trace  them*"  ' 

On  cross-examination  the  witness  testified; 

"You  may  state,  Mr.  Turner,  to  what  extent 
you  personally  know  fiiat  their  whereabouts  is 
not  known.  Have  you  any  information,  except 
the  return  on  that  stibpoena,  only  hearsay?  A. 
♦  •  ♦  1  went  over  In  Drumright,  and  In- 
quired of  Mr.  Long's  people  over  there  (that  Is, 
his  associates)  If  they  knew  where  he  went,  and 
Mr.  Barrett's  also,  and  they  told  me  he  had 
gone,  and  they  didn't  know  yrhat  he  had  gone.- 
Mr.  Billy  Derrig,  d^ty  sheriff,  tells  me  he  has 
made  diligent  search  in  this  county,  and  cannot 
find  these  two  witnesses,  or  any  of  them,  ex- 
cept BilUe  Reed,  whose  evidence  Is  not  in  this, 
trsnscript;  that  he  made  diligent  search  for 
her,  and  at  one  time  found  her.  Service  was 
had  on  her,  as  the  sheriff's  ratntn  will  show,  in 
this  eoonty,  and  she  went  away.  I  trikel  iritk 
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Mr.  Bradl«r.  deputy  ak«rift  of  Greek  coontj, 
who  letred  these  papers  over  there,  and  be  told 
019  that  he  had  searched  Greek  county  high  and 
low,  but  coald  not  find  these  witnesses,  and 
could  not  trace  their  whepeaboats." 

Tberenpon  the  transcript  of  the  testimony 
of  the  ftbsKit  wltnessea  given  at  the  pre- 
Iltn1nat7  exBtnlnatlon  was  admitted  and  this 
action  of  tbe  coort  was  approred,  this  court 
saying: 

"Upon  a  careful  consideration  of  tbe  evidence, 
we  think  that  tbe  objections  were  properly  over- 
ruled." 

The  holding  In  said  case  Is  amply  fortified 
by  authorities  dted  In  said  oplnloo.  We 
think  the  court  did  not  err  in  admitting  tbe 
transcript  of  the  evidence  of  Ira  Clifton. 

[I]  That  for  the  purpose  of  testing  tbe 
credibility  of  a  witness  he  may  be  asked 
on  cross-ezdmlnatlcHi  as  to  his  having  been 
convicted  of  any  crime  has  been  repeatedly 
held  by  this  court. 

[I]  We  are  unable  to  see  that  the  question 
permitted  to  be  asked  I>r.  Douglas  In  regard  to 
Mrs.  Wolfenberger,  especially  as  they  were 
angered  In  the  negative,  could  In  any  man- 
ner prejudice  tbe  defendant 

The  other  evidence  admitted,  of  which  the 
defendant  complains  as  improperly  admitted, 
w-e  are  of  die  opinion  was  not  pnjQdlcial  to 
defendant. 

The  material  testimony  offered  by  the  de- 
fendant and  excluded  as  to  the  mental  cwidl- 
tion  of  the  defeodant,  and  the  most  Im- 
portant of  this  rejected  evidence,  was  the 
hypothetical  questlcm  propounded  to  Dr. 
Reeder. 

[4)  The  rejected  testimony  we  think  was 
properly  excluded.  The  hypothetical  question 
asked  did  not  fairly  state  the  evidence,  omit- 
ting evidence  In  seme  parts  and  exaggerating 
It  in  other  parts,  and  therefore  the  doctor 
was  properly  not  permitted  to  answer  said 
hypothetical  anestlons. 

"Hypothetical  questionB  which  do  not  include 
all  of  the  material  testimony,  or  which  include 
matters  not  in  testimony  before  the  court,  should 
not  be  propounded  to  expert  witnesses."  Brown 
V.  SUte,  9  OkL  Cr.  382,  132  Pac.  SfS©. 

[1  ]  The  information  fully  Informed  the  de- 
fendant of  the  offense  with  which  he  was 
charged,  and  particularly  alleged  every  ele- 
ment of  the  offense  of  murder,  and  certainly 
does  not,  as  Insisted  by  the  defendant,  charge 
him  with  two  different  offenses. 

The  motion  to  quash  and  the  demurrer  to 
the  information  were  each  properly  overrul- 
ed, and  the  court  did  not  err  in  permitting 
the  introducti<m  of  erldence  In  support  oi  said 
information. 

We  are  unable  to  see  that  tbe  failure  of 
the  county  attorney  to  strike  from  the  Infor- 
mation the  indorsement  directed  by  the 
court  to  be  strickea  was  prejudicial  to  tite 
dfliandut;  fcctrtdw^  tha  mttonieys  oC  ttw  de- 


f  aidant  abonld,  If  they  dealred  said  ladorse- 

meat  stricken,  bavo  called  tbe  attentira  o£ 
ttie  ooott  to  tbe  fallnre  of  the  county  attor- 
ney to  comply  with  Uie  ordtt  of  tbe  court  to 
strike  said  Indorsemoit  from  tbe  lafonnatloa, 
whidi  tbe  court  could  doubtlesi  bare  done. 

[I]  We  ban  cufifnUy  considered  tbe  aer- 
eral  paragraphs  of  the  Instmctlona  com- 
plained <tf;  and  are  the  o^nlon  that  eacA 
of  said  Instnictlras  correctly  states  tbe  law, 
except  possibly  In  some  Instances  are  more 
favorable  to  tbe  defendant  than  be  was 
tltled  to  and  are  nob  prejudldal  to  tbe  de- 
fendant If  the  Instroctbais  ^vea  as  to  tbe 
defendant  being  the  aggceasor  or  bringing  on 
the  difficulty,  ^nd  as  to  Us  rl|^  at  self-dft- 
feose,  were  not  sufflcteoUj  plain  and  correct, 
whldi  W0  do  not  bold,  instmcdmis  foiHier 
explanatory  ttiereof  should  have  bem  asked, 
which  was  not  done.  Lumpkin  t.  Statev  5 
Okl.  Cr.  489,  IIB  Pac.  478. 

The  errors  assigned  as  follows:  Failure 
to  sustain  (^aUengea  for  cause  of  the  Jnnm 
Ward,  Dowell.  and  Stnard;  refusal  <^  tbe 
court  to  allow  Oie  defendant  BddltbHial  per- 
emptOTT  diallenges  itt  the  jurors;  ttie  prompt 
action  of  tbe  court  In  announdog  tbe  penalty 
upon  tbe  receipt  of  the  verdict;  that  the  court 
so  framed  the  Instructions  that  the  whole  do 
not  correctly  stoto  tbe  law,  are  oonfuslnc 
conflicting,  and  prejudicial  to  Ow  defend- 
ant— are  without  merit 

[tl]  I^tmction  N&  2,  requested  by  the  de- 
fendant and  refused,  was  pxosteiij  refused, 
because  fully  covered  by  instructions  ot  tbe 
oturt. 

[II]  We  are  nnalde  to  see  that  tbe  defend- 
ant ms  prejudiced  tiy  Ifte  court  announcing 
the  pMialty  upon  Hxb  wtam  of  the  Terdlct  as 
sentence,  as  aliown  by  tile  recm^,  was  not 
imposed  until  after  tbe  time  jntnided  by 
law  In  which  the  same  should  be  done. 

[B,  •!  There  Is  no  question  that  the  evi- 
dence shows  that  the  defendant  Joe  Davis,  if 
not  the  aggressor,  at  least  willingly  entered 
into  the  combat ;  that  Leslie  C  Wolffenbei^r 
came  to  his  Ueatli  from  several  knife  wounds 
inflicted  upon  him  by  Joe  Davis;  and  that 
Joe  Davls^  beyond  all  reft8<HiabIe  doubt*  was 
guilty  of  manslaun^tor  in  the  Oret  degree; 
and  Uiat  tberetbre  tlw  court  property  over- 
ruled tbe  request  for  a  directed  verdict  of  ac- 
qulttaL 

"Where  a  defendant  voluntarily  •  •  • 
enters  into  a  mutual  combat  In  vhi(di  he  Intcn- 
tionally  takes  the  life  of  his  adversary,  snch  kill- 
ing will  be  none  tlM  less  mnrder  or  mandaugfa- 
ter  because  the  difficult  arose  soddwly,  or  lie- 
cause  the  defimdant  may  bare  been  reduced  to- 
imminent  peril  during  the  progress  of  lafd  diffi* 
culty."  Wadsworth  t.  Sute^  9  OU.  Gr.  84,  ISO- 
Pac.  806. 

The  newly  dlsoorered  evtdeoce  urged  In. 
support  of  a  new  trial  and  the  other  gronnda. 
set  up  in  tbe  motion  for  a  new  trial  da  not. 
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■how  «iM  In  tbe  court  In  oremdlng  the  mo- 
tion for  a  new  trial. 

Finding  no  prejudicial  error  In  the  record, 
tbe  Judgment  of  tbe  trial  coort  la  alBraMd. 


DATI8  T.  STATE.    (No.  A-2874.) 

(Criminal  Court  of  Appeals  of  Oklahoina.  Jan. 

20,  1919.) 

(8ifiUb»»  hv  Court.) 

1-7.  IrDICTHBNT  and  iNrOBMATION  fr=>60— 
CaiiaNAL  IjAW   «=s>23e,  322,  485(1).  M7 
(4),  753(2),  1169(1)— HouiCIDE  «=»114,  255 
(3)--C0MPAK10N  CASZ. 
Hie  syllabus  fn  this  cue  Is  tbe  same  sylla- 
bus  as  that  in  its  companion  case  of  Joe  Davis 
T.  State,  No.  2619,  177  Pac.  621,  recently  af- 
firmed by  this jwnrt,  but  not  yet  officially  re- 
ported, with  the  addition  of  the  following  para- 
graph. 

8.  Cruunax.  Law  «=3544— Witnkssbs 
393(6)— Testimowt— Variance  . 
Where  a  witness  was  examined  and  cross- 
examined  by  the  defendant  at  a  preliminary  ex- 
amination, and  at  a  subsequent  mistrial  of  the 
case,  but  Is  absent  at  the  final  trial  of  the  case 
and  without  the  jorisdiotion  of  the  trial  court, 
upon  a  proper  predicate  havinR  been  laid  there- 
for, the  state  may  legally  introduce  tiie  tran- 
script of  such  witness  given  at  the  preliminary 
trial,  and  If  the  defendant  deures  to  attack  tbe 
credibility  of  such  witness,  because  of  a  ma- 
terial variance  between  bis  evidence  at  the  pre- 
liminaiT  trial  and  that  at  the  miatlial,  he  may 
Introduce  auch  parta  oX  such  evidence  given  at 
the  mlalxial  aa  ahowa  variant  atatunenta  from 
tboee  given  at  the  preUmfauir  triaL 

Appeal  fnnn  District  Coort  Bogen  Comi- 
ty; W.  J.  Oaiopbell,  Ja^. 

John  Davis  was  convicted  of  manslaughter 
In  the  first  degree,  and  he  appeals.  Affirmed. 

Woodson  E.  Norvell  and  T.  L.  Brown,  both 
of  Tulsa,  for  plaintiff  In  error. 

6.  P.  FreeUng,  Atty.  Oen.,  and  &.  McBiU- 
Ian,  Aaat  Att7<  Gen.,  tor  tbe  State. 

ARMSTRONG.  J.  Tbe  plaintiff  tat  error, 
Jobn  DavlB,  hereafter  reflnred  to  as  de- 
fokdant,  was  Ji^tl?  with  Joe  Darls,  bU 
brother.  Informed  against  for  murder,  tried 


separately,  and  convleted  of  manslaughter 
In  the  flrat  degree,  and  aentoiced  to  coaflne- 
ment  In  the  penitentiary  at  bard  labor  for 
a  term  of  2S  years.  To  reverse  the  jtidgment 
rendered,  the  defendant  brings  this  appeal. 

{1-7]  This  case  la  a  companion  case  to  tbe 
case  of  Joe  Davla  v.  State  (No.  2619)  177  Pac. 
621,  recently  affirmed  by  this  court,  but  not 
yet  officially  repoi^ed,  and  both  cases  are 
submitted  upon  substantially  tbe  same  brief, 
and  all  of  the  errors  assigned  in  tbe  instant 
case,  except  one  to  be  hereinafter  considered, 
were  fully  considered  and  determined  in  the 
said  Joe  Davis  Case,  adversely  to  Qie  conten- 
Uon  of  the  defendai^t  therein. 

[t]  Tlie  error  assigned  In  the  Instant  case, 
but  not  assigned  In  the  Joe  Davis  Case,  la: 

"That  the*  court  committed  prejudicial  error 
In  admitting  the  evidence  of  a  witness  given  at 
tbe  preliminary  examination  of  the  defendant, 
because  that  snbsequently  the  witness  was  ex* 
amined  In  a  former  trial  of  the  case  to  a  jury." 

It  Is  earnestly  contended  by  the  d^endant 
that  the  ezaminatl(m  of  the  witness  on  a 
trial  of  the  case  to  a  Jury  superseded  and 
destroyed  the  evidence  given  by  the  witness 
at  the  examining  trial  of  the  defendant  and 
renders  the  same  inadmissible  at  this  trial 
of  the  defradant,  but  the  defendant  does 
not  dte  an  antboilty  In  support  of  bis  said 
c(mtention. 

We  are  of  the  opinion  that  the  said  con- 
tention of  the  defendant  Is  without  merit, 
as  the  state  had  the  legal  rl^ht,  upon  showing 
that  the  witness  was  beycoid  the  Jurisdiction 
of  the  trial  court,  to  Introduce  In  evidence 
tbe  evidence  of  the  witness  given  at  any 
former  trial  of  the  case  where  opportunity 
was  afforded  the  defendant  to  cross-examine 
the  witness.  If  the  evidence  of  the  witness 
at  his  different  examinations  In  the  cas^ ma- 
terially differed,  tbe  defendant  had  the  legal 
right  to  introduce  such  conflicting  evidence 
for  the  purpose  of  affecting  the  credibility 
of  tbe  witness,  and  the  court  did  not  err  In 
permitting  the  state  to  Introduce  In  tbe  case, 
the  evidence  of  tbe  witness  given  at  the  ex- 
amining trial  of  the  defendant 

For  tbe  reason  given,  and  upon  the  author- 
ities dted  in  the  said  Case  of  Joe  Davis, 
No.  2619,  this  case  Is  affirmed. 

DOTUB,  P.  J.,  and  MATSON,  J.,  concur. 
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(OfcL 


JANES  et  al.  V.  STATE.    (No.  A-3103.) 

(Griiainal  Court  of  Appeals  of  Oklahoma.  Feb. 

11,  1019.) 

Appeal  from  District  Court,  Garfield  Coun- 
ty;' James  B.  Culllsoa,  Judge. 

Berry  Jaues  and  Sarah  Trleber  were  con- 
victed of  keeping  a  plac^with  intent  of  sell- 
ing intoxicating  liquors,  and  they  appeal. 
Reversed. 

■  H.  J.  Stur^s,  of  Enid,  and  E.  C.  Patton, 
of  OklaboDui  City,  for  plaintiff  in  error. 

S.  P.  Freeliog.  Atty.  Gen.,  and  R.  McMll* 
Ian,  AsBt  Atty.  Gen.,  tor  the  Stat& 

PER  CURIAM.  The  plaintiljrs  In  error 
were  jointly  charged,  tried,  and  convicted 
on  an  informatim  charging  that  they  did 
keep  a  place  in  the  city  of  Enid  with  the 
intent  and  purpose  of  selling  Intoxicating 
liquors.  The  jury  fixed  the  punishment  of 
Berry  Janes  at  fire  years  in  the  penitentiary 
and  a  fine  of  fSO,  and  the  punishment  of 
8arah  Trleber,  at  two  years  in  the  peniten- 
tiary and  a  fine  of  fSO.  An  appeal  was  per- 
fected. 

This  was  a  prosecution  under  section  4, 
c.  26,  Session  laws  1913.  The  Attorney 
General  has  filed  a  confession  of  error,  on 
the  ground  that  said  statute  was.  In  the 

case  of  Proctor  v.  State,  15  Okl,  Cr,   , 

176  Pac.  771,  held  unconstitutional  and  void. 
For  the  reasons  stated  in  the  Proctor  Case, 
the  confession  of  error  is  sustained,  and  the 
judgments  herein  reversed. 


ADAMS  T.  STATE.   (Sot.  A-3045  to  A-3048.) 

(Criminal  Court  of  Appeals  of  Oldahoma. 
March  11,  1919.) 

Appeals  from  District  Court,  Payne  Coun- 
ty ;  John  P.  Hickman,  Judge. 

Harry  Adams,  Thomas  Carter,  Orb.  M. 
Neighbors,  and  Jack  Powell  were  separately 
prosecuted  for  keeping  places  with  the  In- 
tent and  purpose  of  selling  intoxicating  liq- 
uor, and  they  separately  appeal.  Judgments 
reversed. 

J.  M.  Springer,  of  Stillwater,  for  plaintiff 
in  error. 

The  Attorney  General  and  B.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  appeals  in  the  above 
entitled  and  numbered  cases  are  from  Judg- 
ments of  the  district  court  of  Payne  coun- 
ty, rendered  in  accordance  with  the  verdicts 
returned  the  jury  in  each  of  said  causes. 
The  information  iu  each  case  charged  the 
defendant  with  tceeping  a  place  in  the  town 


of  Yale,  Payne  county,  with  the  Intent  and 
purpose  of  selling  intoxicating  liquors. 
In  the  case  of  Proctor  v.  State,  15  Okl.  Cr. 

 ,  176  Pac.  771,  the  statute  (section  4.  c. 

26,  Session  Laws  1913)  upon  which  these 
prosecutions  were  based  was  held  unconsti- 
tutional and  void.  For  the  reasons  stated 
in  that  opinion,  the  Judgments  appealed  from 
are  reversed. 


KELLY  V.  STATE.    (No.  A-282e.) 

(Criminal  Court  of  Appeali  of  Oklahoma.  Feb. 
20,  1919.) 

Appeal,  from  District  Court,  Muskogee 
County. 

W.  M.  Kelly  was  convicted  of  keeping  a 
place  with  the  felonious  intent  to  sell  ln< 
toxicatlng  liquors,  and  he  appeals.  Re- 
versed. 

Crump,  Bailey  &  Crump,  of  Muskogee, 
for  plaintiff  in  error. 

The  Attorney  General  and  R.  McMillan. 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error  was. 
by  indictment  duly  returned  by  the  grand 
Jury  In  the  district  court  of  Muskogee  coun- 
ty, charged  with  keeping  a  place  in  the  city 
of  Muskogee  with  the  intent  and  purpose 
of  selling  Intoxicating  liquors.  Upon  his 
trial  the  Jury  returned  a  verdict  finding  him 
guUty  and  assessed  his  punishment  at  30 
days'  confinement  In  the  county  Jail  and  a 
fine  of  $150.  To  reverse  the  Judgment  en- 
tered on  the  verdict  he  appeals. 

In  the  case  of  Proctor  v.  State,  15  OkL 
Cr.  — ,  176  Pac.  771,  the  stntute  upon  which 
this  prosecution  was  based  was  held  uncon- 
stitutional and  void.  For  the  reasons  stated 
in  ttiat  0[ilnioBf  the  judgment  appealed  from 
is  reversed. 


SIMMONS      STATE.    (No.  A-2858.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
26^  101&) 

(8»UdbuB  ty  tA«  Court,) 

1.  CannNAL  Law  «=»11690)  —  Appeai^-^b- 

VISW  or  EVIOERCE. 
A  judgment  of  conviction  will  not  be  set 
aside  because  the  evidence  is  conflicting,  pro- 
vided there  is  evidence  in  the  record  from  which 
the  jury  could  reasonably  reach  the  condnsioik 
that  the  defendant  was  guilty. 

2.  HoMicinE  «=>141(1)  —  Assault  with  Iw- 
TENT  TO  Kill— Infoiimation. 

For  information  held  suflScient  to  charge  the 
offense  of  "assault  with  intent  to  kill  by  shoot- 
ing at  another,"  see  body  of  opinion. 
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8.  HoincoE  «s»141(3HlHi>iOTiaEVT  and  In- 

FOBMATIOH  G»110— ASSAULT  WITH  INTENT 

TO  Kiu/— Information. 
Where  an  information  charges  the  offense 
of  inteDtionally  and  wrongfully  "shooting  at 
Rnother  with  a  pistol  with  intent  to  kill  and 
murder,"  the  words  "and  murder"  will  be  treat- 
ed as  sarplasage,  where  tb«  other  aUegatjma 
of  the  information  deariy  and  dUtinetly  charge 
the  offense  of  assault  with  intent  to  kUl  br 
shootinc  at  another. 

4.  CBiinNAi,  Law  «=a092— Hohioide  4=»313 
(3)— AssAUi^r  WITH  Intbnt  to  Kux—ViB- 

DICT— SuinCIENOT. 

Where  the  informatiott  charges  the  defend- 
ant with  assault  with  intent  to  Ull  bj  ahooting 
at  another  with  a  certain  pistol  which  is  alleg- 
ed in  the  information  to  be  a  deadly  weapon, 
and  the  verdict  returned  finds  the  defendant 
gnilty  of  "assault  with  a  deadly  weapon  as 
charged  in  the  information,"  and  fixes  the  pDn< 
ishment  at  9%  years'  imprisonment  in  the  state 
penitentiary,  and  the  court  sentences  the  de- 
fendant to  imprisonment  in  the  penitentiary 
for  rears  for  the  crime  of  asaanlt  wuh  in- 
tent to  kill  as  charged  in  the  information,  aeid 
judgment  will  not  be  set  aside  by  this  court  on 
the  ground  that  the  verdict  is  too  indefinite 
and  uncertain,  and  that  the  Judgment  does  not 
conform  to  the  verdict;  it  being  apparent  from 
a  conrideration  of  the  allegatiooB  of  the  infor- 
Bati<m,  the  form  of  the  verdict  and  punishment 
imposed  thermn,  that  it  was  the  intention  of 
the  jury  to  find  the  defendant  guilty  of  the 
particular  crime  of  which  judgment  of  convic- 
tion was  pronounced  against  him. 

Ai^ieal  from  District  Court,  Okfuskee 
CouDty ;  George  O.  Cramp,  Judge. 

Horace  Simmons  was  convicted  of  assault 
with  Intent  to  kill,  and  brings  error.  Af- 
firmed. 

W.  T.  Banks,  of  Okmulgee,  for  plntntiff  In 
error. 

S.  P.  Preeling,  Atty.  Oen.,  and  B.  HcMillau, 
Asst  Atty.  den.,  for  the  State. 

MATSON,  J.  This  la  an  appeal  from  the 
district  court  of  Okfuskee  county,  wherein 
the  plaintiff  in  error,  hereafter  designated 
defendant,  was  convicted  and  senteDced  to 
serve  a  term  of  B%  years  Id  tbe  state  peni- 
tentiary for  tlie  <rffense  of  assault  with  in- 
tent to  klU.  Tbls  alleged  offense  occurred  in 
tbe  town  of  Pad«i  in  Okfuskee  county  near 
the  depot  in  said  town,  tbe  defendant  and  one 
Bennett  engaging  in  a  i^stol  And  at  that 
place  at  a  time  when  numerous  people  were 
assembled  for  the  purpose  of  taking  a  pas- 
senger train  out  of  said  town.  Neither  party 
using  the  pistols  was  ponctured  by  ballets, 
but,  as  is  ofttimes  the  case,  several  innocent 
bystanders  received  wounds. 

A  perusal  of  the  record  will  convince  any 
disinterested  person  that  both  participants 
were  anxious  and  willing  to  go  "over  the  top," 
and  from  tbe  number  of  shots  fired,  many  of 
the  i^ectatcm  no  doubt  were  led  to  believe 


tbat  the  battle  of  tbe  Mame  was  In  progress. 

[1]  Tbe  defendant  admits  tbe  shocking,  but, 
conl^ids  that  be  acted  la  his  own  necessary 
self-defense.  It  la  argued  bere  tbat  because 
the  defendant,  according  to  tbe  testimony  of 
some  of  tbe  witnesses,  was  not  guil^  of  fir- 
ing the  first  shot,  tbat  be  was  therefore  not 
tbe  aggressor  In  brln^Jig  on  the  difilculty,  and 
had  a  right  to  shoot  because  Bennett  was 
shooting  at  him,  but,  as  Is  efttlmes  tbe  case, 
there  are  two  ^des  to  this  question..  Under 
tbe  state's  tbeory,  tbe  defendant  armed  him- 
self for  tbe  purpose  of  engaging  in  a  difficulty 
wltb  Bennett,  a'nd  then  sought  Uie  oppor- 
tunity of  bringing  said  difficulty  about,  and 
tbe  jury  was  perf^tly  Justified  in  taking  this 
view  of  the  evidence,  and  the  mere  fact  that 
the  evidence  of  tbe  differoit  witnesses  may 
be  In  apparott  conflict  as  to  who  was  tbe 
aggressor  does  not  render  it  mandatory  that 
tbe  jury  should  acquit,  or  accept  the  con- 
struction most  favorable  to  tbe  def«idant.  If 
the  evidence  will  warrant  a  reasonable  iu- 
fer»ce  of  guilt,  tbe  fact  tbat  it  Is  conflicting 
is  no  ground  to  set  aside  a  judgment  of  con- 
viction in  this  court. 

[2]  Among  other  assignments  of  error  Is 
one  tbat  tbe  information  U  Insufficient  to 
charge  the  offense  of  assault  with  intent  to. 
kill.  The  information,  In  substance,  omitting 
the  formal  parts.  Is  as  follows: 

"Tbat  at  and  within  the  county  of  Okfuitkec 
and  state  of  Oklahoma,  on  tbe  8th  day  of  Feb- 
ruary, 1910,  Horace  Simmons  did  Imowingly, 
willfully,  unlawfully,  wrongfully,  and  feloniously 
shoot  at  one  Charlie  Bennett  with  a  certain 
loaded  pistol  then  and  there  held  in  the  hands 
of  blm,  the  said  Horace  Simmons,  same  then 
and  there  being  a  deadly  weapon,  with  the  fe- 
lonious intent  of  him,  tbe  said  Horace  Sim- 
mons, to  then,  there,  and  thereby  kill  and  mur- 
der  him,  the  said  Charlie  Bennett,  contrary 
to  the  form  of  tbe  statute  in  sudi  case  made 
and  provided,  and  against  tbs  peace  and  dig- 
nity of  tbe  state."  > 

[3]  It  is  cMtended  In  this  connecAon  that 
the  information  charges  the  defendant  with 
tbe  crime  of  assault  wltb  intent  to  murder, 
a  crime  unknown  to  tbe  statutes  of  this  state. 
While  tbe  common-law  offense  of  assault 
with  intent  to  murder  Is  unlmown  to  our 
statutory  law,  and  there  is  a  well-recognised 
dlstlnctltm  between  assaults  with  intent  to 
murder  and  assaults  with  intent  to  kill,  we 
cannot  see  wherein  defendant  was  harmed  or 
In  any  way  misled  by  the  allegations  that  tbe 
shooting  was  done  with  the  felonious  Intent, 
"to  then,  there,  and  thereby  kill  and  murder." 
Tbe  allegation  "and  murder"  is  mere  surplus- 
age, and,  when  treated  as  redundant  matter, 
the  other  allegations  of  tbe  Informatlou  fully 
state  the  crime  of  assault  with  intent  to  kill 
by  shooting  a  pistol,  as  defined  in  section 
233%  Revised  Laws  1910 ;  tbe  allegation  that 
tbe  pistol  "tb«i  and  there  being  a  deadly 
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weapon"  b^ng  unnecessary  and  also  redun- 
dant, because  the  statute  provides  that  the 
IntCTtlooal  and  wrongful  shooting  at  another 
with  any  Und  of  a  firearm  with  Intent  to 
kill  Is  a  felony,  and  a  pistol  when  used  as  a 
firearm  is  considered  and  treated  as  a  deadly 
weapon.  It  Is  the  opinion  of  the  court,  there- 
fore, that  the  trial  court  did  not  err  In  over- 
mltng  the  demurrer  to  the  information. 

In  the  case  of  Love  v.  State,  12  Okl.  Cr.  1, 
160  Pac.  913,  an  information  having  more 
matter  redundant  than  Is  contained  in  the 
Information  In  this  case  was  held  to  be  suffi- 
cifflt  to  charge  the  offense  of  assault  with 
intoit  to  kill  by  shooting  with  a  i^stol,  this 
court  considering  the  allegations  "of  premed- 
itated design  -^nd  malice"  and  "to  murder" 
as  redundant  mattn*  not  affecting  the  validity 
of  the  charge. 

It  is  also  contended  that  the  verdict  of  the 
jury  is  too  indefinite  and  uncertain  to  au- 
thorize the  pronouncement  of  a  Judgment  of 
guilty  of  the  crime  of  shooting  at  another 
with  intent  to  kill  as  defined  in  section  2336, 
Bevised  Laws  1910.  The  veidict  of  the  Jury 
is  in  the  following  form: 

"We,  the  jury,  drawn,  impaneled  and  sworn 
in  tbe  above  cause,  do  apon  our  oaths  find  the 
defendant,  Horace  Simmons,  gnflty  of  an  as- 
sault with  a  deadly  weapon  as  charged  in  the 
information,  and  aSKH  his  ponlshtaent  at  con- 
fioement  in  tbe  penitentiary  for  three  and  a  half 
years.  R.  P.  Rorex,  Foreman." 

It  will  be  noted  tb&t  the  jury  found  the  de- 
fendant guilty  of  the  crime  of  "assault  with 
a  deadly  weapon  as  charged  in  the  informa- 
tion," and  assessed  his  punishment  at  con- 
finement In  the  penitentiary  for  a  term  of 
8%  years. 

[4]  Tbe  only  charge  contained  In  the  In- 
formation of  an  assault  with  a  deadly  weap- 
on was  tbe  shooting  by  the  defmdant  of  a 
idstol  with  intent  to  kill,  and  the  punishment 
assessed  by  the  jury  is  snch  as  Is  permissible 
under  section  2336,  supra.  Counsel  says  that 
the  ver&ct  returned  finds  the  defendant 
guilty  of  the  crtvM  d^ined  by  section  2344, 
Bevised  Laws  1910,  which  reads  as  follows: 

"Any  person  who,  with  Intent  to  do  bodily 
barm,  and  vrithout  jnatiflable  or  exeasaUe  canse 
commits  any  assault  npon  the  person  of  anoth- 
er with  any  sharp  or  dangerous  weapon,  or 
who,  without  such  cause,  shoots  or  attempts  to 
shoot  at  another,  with  any  kind  of  firearm  or 
airgon,  or  other  means  whatever,  with  intent 
to  injure  any  person,  although  without  intent 
to  Ull  such  person  or  to  commit  any  (elony, 
is  punishable  by  imprisonment  bi  the  peniten- 
tiary not  exceeding  five  years,  .or  by  Imprison- 
ment Ib  ft  county  jail  not  axcee^iig  on*  year.** 


With  this  contention  we  cannot  agree.  The 
verdict  returned,  when  construed  In  connec- 
tion with  the  crime  defined  by  section  2344, 
would  be  clearly  more  Indefinite  and  oncer- 
tain  than  whoi  construed  wiUi  nferenm  to 
section  2336. 

It  Is  admitted  that  the  information  att«npt- 
ed  to  chai^  an  assault  with  intent  to  ktU 
under  section  2330;  and,  while  tbe  verdict 
returned  does  not  find  spedflcany  that  the 
defendant  was  guilty  ai  assault  with  Intent 
to  klU  as  charged  In  the  Infcwmatlon,  atiU  the 
verdict  does  find  him  guilty  of  assault  with 
a  deadly  weapon  as  charged  In  the  Infor- 
matl<m,  and  the  charge  in  the  Information  la 
that  he  used  a  deadly  weapon  by  shooting  it 
with  Intent  to  kill.  We  believe  It  Is  reason- 
ably clear,  therefore,  that  it  was  the  Intui- 
tion of  the  jury  to  find  the  defendant  guilty 
of  the  crime  of  assault  with  Intent  to  kill  as 
charged  In  the  information,  and  that  the 
court* was  Justified  and  authorized  to  pro- 
nounce judgment  against  the  defendant  of 
guilt  of  the  crime  charged,  and  assess  hla 
punishment  at  Imprisonment  for  a  term  of 
3^  years,  in  conformity  with  the  verdict 

While  It  la  contended  that  there  la  no  suffi- 
cient judgmoit  In  tbe  record  on  amteal  show- 
ing exactly  of  what  offense  the  defendant  wa« 
convicted,  we  find  that  the  county  attorney 
suggested  an  amendment  to  the  ease-made 
by  Insertiiig  a  copy  of  the  formal  judgmnt 
and  sratence,  and  that  such  copy  was  accord- 
ingly inserted,  and  proi>erly  forms  a  part  of 
the  record  In  this  case,  and  shows  that  the 
court  pronounced  judgmait  against  the  de- 
fendant for  a  conviction  of  the  dime  of  as- 
sault with  intent  to  kill  by  shooting.  Such 
judgment  Is  sustained  by  the  allegations  of 
the  Information,  the  evidence  adduced,  tbe 
charge  of  tbe  court,  and  the  verdict  returned. 

While  this  iB  a  case  In  which  the  evidencie 
is  c<wfilctlng,  and  the  jury  could  have  ac- 
quitted the  defendant  had  hla  theory  of  de- 
fense been  believed,  the  fact  that  the  evl- 
doice  is  confllcUug  cannot  operate  as  a  rea- 
son why  this  court  should  set  the  judgment 
aside.  The  frequent  use  of  deadly  weapons 
In  public  places  In  this  state  sboald  meet 
with  stem  rebuke  and  severe  punishment, 
because,  as  in  this  case,  nine  out  of  ten  tlnoes 
It  Is  some  innocent  bystander  who  Is  injured* 
and  the  parties  to  the  dlfllCTlty  escape  with- 
out a  scratch- 
Finding  no  zeveralble  «Ror  In  tbe  leoord, 
the  judgment  Is  affirmed, 

DOXLB^  P.  UHl  ABUSTBONO,  4^  tOOr 
cur. 
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PUBOLS  V.  JAOOBSEN  «t  aL 
(Supreme  Court  of  Orei^.    7eb.  2S,  1919.) 

1.  Boundaries  ^48(1)— Acquibscknci  in 
Boundary  liJNK— Fbnck. 

Where  fence  was  for  more  than  20  yeatm 
acquiesced  in  by  adjoining  owners  as  boondary 
line,  ailjoining  owner  secured  fee«iiiiile  title 
op  to  fence,  though  fence  had  at  times  bec<Hne 
BO  dilapidated  that  cattle  could  get  through. 

2.  Adtbrse  Possesbior  «=»106<1)  —  Tztlb — 
cohtbtance, 

Title  secured  hf  adverse  inssession  is  «  per- 
fect title. 

3.  QunrriHo  Tituc  «=97(8)  —  Ircobbect  !>*• 
scBiPTioif— Von*  QuRCxanc  Deid— Olovo 
ON  TrrLE. 

Where,  throogh  oreraigbt  of  aerlvener,  de- 
scT^ition  in  deed  did  not  correctly  describe  land 
intended  to  be  conveyed,  a  quitclaim  deed  from 
vendOT  to  third  party  of  strip  of  land  intended 
to  be  conveyed  by  prior  deed,  though  void,  is  a 
doud  upon  grantee's  title. 

4.  EnCTSlSHT  «S»73— CSOSa-BlLI^-GLODD  ON 

Title— TiTU  bt  Adverse  Fosbession. 
Where  grantor  intended  to  convey  strip  of 
land  which,  through  oversight  of  scrivener,  was 
not  described  in  deed,  and  grantor  subsequently 
quitclaimed  such  strip  to  third  party,  who 
broBgbt  ejectment  action  against  grantee  in  pri- 
or deed,  equity  had  jurisdiction  of  grantee's 
cross-bill  to  correct  mistake  in  prior  deed  and 
to  remove  dooA  from  bis  title  created  by  quit- 
daim  deed,  and  to  enjoin,  ejectment  action, 
thou^  grantor  originally  obtained  title  to  land 
by  adverse  ^possesidoD. 

Department  1. 

Appeal  from  Circuit  Court,  Washington 
County;  J.  V.  Campbell,  Judge. 

Salt  by  Budolph  Pubolg  against  Peder  Ja- 
cobeen  and  others.  Decree  for  plalntltt,  and 
defndants  JTaoobsen  appeal.  Affirmed. 

Defendant  Jacobsm  began  an  action  In 
ejectment  against  tbe  plaintiff,  whereby  lie 
sought  to  reeover  possession  of  8.M  acres  of 
land  In  Washington  coonty.  An  answer  was 
JBIed  therein,  denying  the  material  altega- 
ttona  ot  the  complaint,  and  affirmatively  al- 
leging that  bis  defense,  together  with  cer- 
tain affirmatlTft  relief,  waa  based  npon  facts 
and  conditions  cognisable  only  In  a  court  of 
■equity.  He  then  filed  a  cross-bill  In  eqaiiy. 
From  this  pleading  it  appears  that  plaintiff 
and  tiie  defendant  Peder  Jacobaen  are  the 
several  owners  of  two  tracts  of  land,  both  of 
whldi  are  in  the  east  half  of  the  David  T. 
Lenox  donadon  land  claim ;  Jacobsen  claim- 
ing title  under  a  deed  executed  in  188B. 
herein  his  land  is  described  as  "the  east 
4ine-half  of  the  east  (me-half  of  tbe  donation 
land  claim  of  D.  T.  Lenox  and  wife,'*  ex- 
cepting therefrom  a  two-acre  tract,  which 
waa  used  as  a  cemetery.  naintUfs  land  la 
a  portion  of  the  west  half  of  tbe  east  half 


of  the  same  dcmatlon  daim.  and  was  convey- 
ed to  him  by  the  defendants  Cbristensen  on 
No'V'ember  10,  1910.  by  a  deed  la  which  it  U 
contended  that  there  was  a  mutual  mistake 
in  the  description,  whereby  the  latMl  in  con- 
troversy was  omitted  therefrom.  It  is  alleg- 
ed that  the  lands  of  plaintiff  and  Jacobseu 
were  separated  by  a  fiowe  at  the  time  when 
the  latter  purchased  bis  tract  In  1888,  that 
he  and  his  grantor  recc^nizad  the  fence  as 
the  boundary  between  the  two  tracts,  and 
that  plaintiff  and  his  predecessors  in  inter- 
est have  been  in  the  adverse  possession  of 
the  disputed  tract  for  30  years.  It  is  also 
asserted  that  In  1913  Jacobsen  procured  the 
county  surveyor  to  make  a  survey  of  his 
land,  and  then  discovered,  for  the  first  time, 
that  the  fence  was  not  on  the  true  boundary 
line  between  the  two  farms,  and  with  knowl- 
edge of  the  mutual  mlstoke  of  the  parties  to 
plaintiff's  deed,  by  deceitful  and  fraudulent 
representations,  and  by  fraudulently  conoeal- 
Ing  his  Intention  to  claim  a  part  of  tbe  land 
sotd  by  the  CbrlstenscDS  to  plaintiff,  and  by 
falsely  pretending  and  leading  them  to  be- 
lieve that  he  was  only  seeking  to  quiet  his 
title  to  the  land  lying  on  the  east  side  ot  the 
fence,  obtained  from  the  Christeneens  a  quit* 
claim  deed  to  the  land  in  dispute,  and  that 
such  deed  was  without  consideration.  The 
prayer  is  for  a  decree  correcting  the  mis- 
take in  plaintiff's  deed,  removing  the  cloud 
created  by  tbe  quitclaim  deed  frma  his  title, 
and  enj<Mnlng  the  prosecution  of  the  action 
at  law. 

The  defendants  Christensoi  answered,  ad- 
mitting all  of  the  all^ations  of  the  com- 
plaint, and  i^eading  affirmatively  that  for 
more  than  20  years  prior  to  the  date  of  ttnlr 
sale  to  platntlfl  tbey^  and  tbelr  predecesam 
in  interest  had  bean  in  the  adverse  posses- 
sion of  tbe  disputed  land,  ud  tb$t  it  was  a 
portion  of  the  tract  whkb  they  had  sold  and 
lnt«ided  to  nmvey  to  plaintiff  by  the  deed 
of  November  10, 19ia  Practically  all  of  the 
allegations  of  the  cmnplatnt  are  r«dterated 
In  this  answer.  Including  the  averment  of 
fraud  on  the  part  of  Jacobaen  In  procuring 
the  qoltdalm  deed  In  191S,  and  they  otm- 
clude  with  a  prayer  for  the  cancellation 
thereof. 

The  defendant  Jacobsen  answered,  deny- 
ing tiie  material  allegatloiu  of  tlie  complaint, 
and  pleaded  affirmative  that  he  has  beai 
the  owner  of  the  land  In  controversy  since 
August  18, 1888,  and  that  In  1913  he  and  the 
plalntlfC,  because  the  boundary  line  between 
OuAt  tnctM  <ft  land  waa  Indefinite  and  nn- 
cortaiB,  entered  Into  a  mvtoal  agreement  to 
employ  the  county  snrreyw  to  surr^  and 
fix  upon  the  ground  the  true  boundary  line. 
In  accordance  with  the  descrlptlmis  In  tii^r 
several  deeds;  that  In  pursuance  of  such 
agreonent  they  did  jointly  employ  the  vHwu- 
ty  surv^or  to  establish  audi  Une;  whldi  be 
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then  did,  widt  the  resnlt  that  the  land  now 
tn  dispute  was  tiien  determined  to  belong  to 
Jacobsen ;  and  that  In  order  to  omflrm  hU 
title  thereto  be  procured  from  the  Ghrtiftai- 
sens  ttie  quitclaim  deed  moitioned  In  the 
cMnplaint.  He  also  filed  an  answer  to  the 
answer  of  the  GhrlHtensens,  denying  the  ma- 
terial allegations  thereof.  Relies  having 
been  filed  to  these  answers,  there  was  a  trial 
resulting  in  a  decree  In  favor  of  the  plain- 
tiff, granting  the  relief  prayed  for,  and  the 
defendants  Jacobsen  appMl. 

R.  F.  Peters,  of  HUlsboro  (Win.  Q.  Hare, 
of  Hillsboro,  on  the  brief),  for  appellants. 

E.  B.  Tcngue,  of  Hillsboro  (Tlios.  H. 
Tongue,  Jr.,  of  Blllsboro,  on  the  hrlef)t  for 
respondent 

BENSON,  3.  (after  stating  the  facts  as 
above).  The  trial  court  made  findings  of 
fact  substantially  In  accord  with  the  allega- 
tions of  the  complaint.  We  have  read  the 
evidence  with  great  cure  and  nre  satisfied 
that  these  findings  are  fully  Justified. 

[1]  From  the  testimony  it  appears  that 
for  at  least  20  years  the  plaintiff  and  his 
predecessorti  have  occupied  his  farm,  claim- 
ing to  own  the  land  up  to  the  fence  on  the 
westerly  side,  and  the  defendant  Jacobsen 
had  always  acquiesced  In  this  line,  never  sus- 
pecting that  he  had  any  claim  to  a  portion 
of  the  land  on  the"  easterly  side  of  the  fence 
until  he  had  the  survey  made  In  1913.  The 
fence  had  been  originally  constructed  of  logs 
and  brush,  subsequently  replaced  partly  by 
rail  fence,  partly  by  wire  fence,  and  a  por- : 
tlon  of  it  still  consists  of  brush  and  logs.  It 
has  at  times  become  dilapidated,  so  that  cat- 
tle could  get  through,  but  has  at  all  times 
continued  to  be  the  recognised  boundary  line 
of  the  two  farms.  This  condition  Is  suffi- 
cient, If  ccmtlnued  for  10  years,  to  establish 
a  fee  simple  title  In  the  plaintiff.  Uumsey  T. 
Ogden.  23  Or.  ,347,  81  Pac.  778.  The  evidence 
discloses  that  such  condition  had  existed  for 
more  than  the  prescribed  time  at  the  date 
when  Mrs.  Chrtstensen  and  her  husband  con- 
veyed the  land  to  plaintiff.  She  then  had  a 
perfect  title  to  all  of  the  land  within  her  in- 
closure,  and  undertook  to  convey  it  all  to 
Pubols,  for  the  sum  of  $14,000.  By  an  over- 
sight of  the  scrivener,  the  description  did  not 
correctly  describe  the  land  which  was  Intend- 
ed to  1)6  conveye<l — an  error  which  was  not 
and  could  not  be  discovered,  except  by  the 
actual  survey  made  by  the  county  surveyor. 
Jacotw«i  then  procured  a'qultclalm  deed  to 
be  executed  by  Mrs,  Chrtstenaen  and  her  hus- 


band, covering  the  8.64  acres  of  laud  which 
he  sought  to  acquire  by  establishing  the  true 
boundary.  He  concealed  from  her  the  fact 
that  a  survey  bad  been  made  which  changed 
the  boundary  line,  and  she  was  misled  there- 
by into  giving  him  a  quitclaim  deed  to  land 
which  she  had  already  aold  to  Pubols. 

Defendant  Jacobsen  urges  that  tlie  line 
was  established  In  1913,  in  accordance  with 
the  provlslwis  of  section  2901,  Tj.  O.  L.,  and 
is  therefore  finally  established  in  his  favor. 
We  think  the  evidence  establishes  that  no 
proceetlinga  were  taken  under  that  section  of 
the  Code,  but,  oh  the  contrary,  they  sought 
the  surveyor  for  the  sole  purpose  of  strai^t- 
enlng  the  line  where  the  fence  was  already 
established,  in  order  to  construct  a  new 
fence,  and  that  when  the  county  surveyor 
undertook  to  do  something  else,  the  plaintiff 
promptly  repudiated  the  pro<eeding  and 
withdrew. 

[2-4]  It  is  also  contended  that  plaintiff  has 
not  made  a  case  entitling  him  to  equitable 
relief,  since  his  title  rests  entirely  upon  ad- 
verse possession,  which  Is  a  complete  defense 
to  the  action  in  ejectuieut.  The  cn»e  of  South 
Portland  Land  Co.  v.  Mungcr,  30  Or.  457,  W 
Pac.  815.  (iO  Pac.  5.  is  opposed  to  this  view, 
and  Is  decisive  of  the  question.  Plaintiff  liad 
purchased  all  of  the  land  within  the  Luclo- 
sure,  and  the  Christcusens  had  sold  It  to  him. 
and  thought  that  they  had  conveyed  it  to 
him,  but  by  a  mutual  mistake  a  small  por- 
tion of  the  land  had  been  omitted  from  the 
deed.  It  may  be  true  tliat  the  title  of  the 
Christensens  to  this  small  piece  was  act|ulr- 
ed  by  adverse  possession,  but  it  was  never- 
theless a  perfect  title  and  one  which,  fhey 
had  a  right  to  convey,  and  plaintiff  Is  enti- 
tled to  have  his  paper  title  corrected  accord- 
ingly. It  is  eqnally  true  that  the  quitclaim 
deed  given  by  the  Christensens  to  Jacobsen 
is  a  cloud  upon  his  title,  even  though  It  Is 
void.  Mount  v.  McAnlay,  47  Or.  444,  83  Pac. 
529.  It  follows  that  the  relief  which  a  c«urt 
of  equity  can  give  him  Is  much  more  etfideiit 
than  could  be  had  in  an  action  at  law,  and 
he  has  properly  appealed  to  the  equity  side 
of  the  court.  South  Portland  Land  Co.  v. 
Munger,  supra;  Fellman  v.  Tidewater  Mill 
Co.,  78  Or.  1.  4,  152  Pac.  26S;  CampbeH's 
Oas  Burner  Co.  v.  Hammer,  78  Or.  012,  153 
Pac.  475. 

We  conclude  that  the  decree  of  the  lower 
court  is  correct,  and  should  be  ufflrmed; 
and  It  is  so  ordered. 

BEAN,  BURNEIT.  and  HABBIS,  JJ.,  con> 
evr. 
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JOHNSON  V.  MEYERS  et  al. 
(Supreme  Court  of  Oregoo.  Feb.  IB,  1819.) 

1.  EviDKNc*  «=s2Tl(19)'—  Dkclarationb  — 
Letters  OccASiomD  bt  Contract. 

In  action  by  contractor  to  hani  wood,  for 
damagM  tbronRh  having  been  misled  bb  to  char- 
acter and  oondltloii  of  defendants'  flume^  place 
wher«  wood  waa  to  be  measured,  etc..  letters 
from  plaintiff  to  defendanta,  ocoaaioQed  by 
transaction,  and  pertaining  to  execution  and 
performance  of  contract,  held  admissible  as  dec- 
larations and  conTersations  between  parties, 
and  not  inadmissible  as  aelf-aerving  dcclarntions. 

2.  Fbaud  «=»60— Damaqz^— Loot  Pbofits. 

In  action  for  frand  inducing  plaintiff  to  con- 
tract with  defevdants,  plaintiff  was  not  entitled 
to  recover  profit  be  would  have  made  on  con- 
tract, it  representations  of  defendants  had  been 
true. 

8.  Appeal  and  Ebxob  ^9232(3)— Rxskbva- 
TioiT  OF  Grounds  of  Bktiew— BxcBmoN 
TO  iNsraucnoN. 
In  action  by  contractor  to  haul  wood  f^r 
fraudulent  representationa  of  owners,  by  which 
he  was  induced  to  make  onntract,  ezc^tionB  at 
trial  held  not  to  Include  exception  to  instruction 
erroneously  permitting  plaintiff  contractor  to 
recover  lost  profits. 

4.  AmCAL  AND   ElBBOB  •B92S2P.)— RSBBBVA- 
TION  or  GBODNOB  OV  RKTICW— BXCBPnONS 

— CONSTBUCnON. 

A  liberal  CMistruction  should  be  placed  upon 
exceptions  which  are  taken  in  open  court  at  a 
trial. 

6.  CONTBACTB  «GB294-^UBarAllTEAL  GDHPU- 
ANCE. 

Contractor  to  haul  some  thousands  of  cords 
of  wood  substantially  complied  with  hia  con- 
tract where  he  hauled  all  the  wood  except  about 
67%  cords. 

6.  CONTBACTS  «=>242— EXTENSIOn  OP  TllCB. 

Where  contractor  to  haul  wood  wrote  own- 
era  asking  for  extraision  of  30  i^ays'  time  in 
which  to  complete  contract,  which  was  granted, 
there  waa  no  new  contract,  but  merely  exten- 
aion  of  time  in  which  to  perform  original  con- 
tract 

Department  2. 

At^wal  from  Circuit  Court,  Mnltiumiah 

County;  John  P.  KavnnauBh.  Judge. 

Action  by  H.  M.  Johaeon  against  A.  Mey- 
ers aud  others,  a  copartnership  doing  busi- 
ness under  the  firm  name  and  style  of  Gresh- 
am  Wood  Company.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

In  April,  1916,  the  defendants  were  the 
owners  of  about  3,500  cords  of  wood  on  cer- 
tain lands  Id  Clackamas  county,  ai^roxl- 
mately  three  miles  from  Ball  Bun,  oa  tte 
Ifie  of  tbe  lit  Hood  Ballway.   Desiring  to 


place  It  on  the  market,  they  advertised  in  a 
Portland  newspaper  for  some  one  to  haul  the 
wood,  and  In  response  the  plaintiff  called  up- 
on them,  with  the  result  that  a  written  con- 
tract waa  cocecuted  between  them  by  wbl<4i 
the  plaintiff  undertook  and  agreed  to  deliver 
the  wood  to  the  railroad,  to  commence  work 
on  or  beft>pe  May  1,  1916,  and  to  complete  It 
on  or  before  September  lat  of  that  year,  and 
Kiecuted  a  bond  in  the  sum  of  $1,500  for  the 
faithful  performance  of  his  part  of  the  con- 
tract The  defendants  agreed  to  pay  the 
plaintiff  $1.80  per  cord  for  all  dry  flr,  maple, 
or  alder  wood,  and  $1M  per  cord  for  all  boil- 
er fir  wood,  placed  in  or  plied  and  ricked  at 
a  certain  chtite  then  constructed  on  the  prem- 
ises. The  plaintiff  agreed  to  accept  as  final 
the  number  of  cords  of  wood  placed  In  the 
<4rate  as  evidenced  by  the  bills  of  lading  issued 
by  the  railroad  company.  He  entered  upon 
the  performance  of  the  contract  and  delivered 
all  of  the  wood  except  about  67.6  cords.  Aft- 
er a  substantial  completion  of  the  contract  he 
brought  this  action  against  tbe  defendants, 
in  which  the  contract  is  aet  out  and  made  a 
part  of  his  complaint 

The  plaintiff  alleges  that  he  was  misled  and 
deceived  as  to  the  character  and  condition  of 
the  flume,  as  to  where  the  wood  should  be 
measured,  the  manner  in  which  it  was  piled, 
as  to  the  want  and  condition  of  the  roads, 
and  &  to  the  character  of  the  soil,  having 
been  informed  that  there  were  no  low  or 
swampy  places  upon  tbe  land.  He  contends 
that  the  defendants .  knew  the  actual  facts 
as  to  all  of  such  matters ;  that  he  relied  upon 
their  statements  and  representations  and  was 
ignorant  of  the  true  situation;  that  rel>iug 
upon  the  false  statements  of  the  defendants, 
he  was  induced  to  and  did  execute  the  con- 
tract ;  that  there  was  a  heavy  shortage  be- 
twew  tho  measurement  of  the  wood  as  It 
was  corded  in  the  timber  and  on  tbe  cars 
of  the  railroad;  that  the  ground  was  wet  and 
swampy;  that  there  were  not  any  roads 
constructed  through  the  wood ;  that  the 
chute  was  worn  out  and  defective,  and  would 
not  carry  the  wood.  The  plaintiff  further  al- 
leges that  after  discovering  tiie  falsity  of 
defendants'  representations  he  complained  to 
them,  and  protested  against  performing  the 
contract  warning  the  defendants  that  he 
would  hold  them  responsible  In  damages  on 
account  of  such  false  representations ;  that 
the  defendants  at  all  times  threatened  to  hold 
plaintiff  to  his  contract,  saying  that  If  he 
attempted  to  abandon  It  tbcQr  would  have  re- 
course to,  and  would  enforce,  tbe  bond ;  that 
the  plaintiff  completed  the  contract  by  hauling 
out  and  delivering  at  the  chute  all  of  the  cord- 
wood,  with  the  exception  of  a  small  portion, 
and  that  he  so  delivered  3,761.5  cords  at  an 
actual  cost  to  him  of  $8,643.00.    He  avers 
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that  If  Uie  sUtemoDtB  and  represoitatlons 
wbldi  tbe  defendants  made  at  tbe  time  tiw 
contract  was  executed  bad  been  tni^  be  would 
bave  made  a  profit  of  f848,  and  tbat  by  rea* 
son  of  tbe  defendants*  false  and  fraudulent 
reitresentatlons  he  lost  all  ot  tbat  pntf  t  and 
tbe  further  sum  of  $6^7.04. 

In  their  answer  the  defendants  admit  tbe 
execution  of  the  contract,  but  deny  all  other 
material  allegations  of  the  complaint.  For 
a  further  and  separate  defense  they  allege, 
among  other  things,  that  the  plaintiff  per- 
sonally Informed  and  satigQed  himself  with 
respect  to  all  of  the  conditions  nnder  which 
the  proposed  contract  would  have  to  be  per- 
formed; that  thereafter,  with  full  knowl- 
edge of  the  actual  conditions  then  existing, 
the  plaintiff  executed  the  contract ;  that  he 
did  not  rely  upon  any  statements  or  repre- 
sentations of  the  defendants,  but  acted  sole- 
ly upon  his  own  judgment,  arrived  at  after  a 
fuU  and  complete  Investljeation  of  all  the  cir- 
cumstances and  conditions  under  which  the 
contract  would  have  to  be  performed;  and 
tliat  by  reason  thereof  he  is  now  estopped 
to  allege  that  he  was  induced  to  enter  into 
tbe  contract  because  of  any  statements  of 
tbe  defendants  or  tbat  he  in  any  way  relied 
tliereon.  The  defendants  also  allege  that  the 
plaintiff  hauled  2,85S.96  cords  of  wood,  for 
which  he  was  to  receive  $3,716^18,  of  which 
sum  $3,355.96  has  been  paid  him ;  that  the 
plaintiff  failed  and  neglected  to  keep  and 
perform  the  contract;  that  he  left  91.75 
cords  of  wood  in  the  tlralier ;  tbat  In  order 
to  have  it  hauled  out  the  defendants  were 
required  to  pay  $64.23  above  the  contract 
price ;  that  $295.09,  and  no  more,  is  due  and 
owing  upon  the  contract,  which  amount  was 
tendered  in  court.  The  defendants  contend 
that  at  tbe  time  of  the  execution  of  the  con- 
tract the  chute  or  flume  was  In  good  condi- 
tion; that  it  was  built  In  a  substantial  and 
workmanlike  manner ;  (bat  pending  the  com- 
pletion of  the  contract  it  was  at  all  times 
kept  In  good  order  and  repair  by  the  defend- 
ants; and  tbat  any  obstruction  or  delay 
caused  by  the  flume  was  due  to  the  careleps- 
wss  and  n^llgence  of  the  plalntltT  in  mlng  it. 

The  reply  denied  all  of  the  material  al- 
legations of  the  answer.  A  trial  was  had, 
and  the  Juir  returned  a  verdict  for  the 
plaintiff  for  $4,281.84,  upon  which  Judgmttut 
was  entered  against  the  defendants,  who 
proserute  this  appeal,  assigning  error  In  the 
admission  of  evidence,  the  giving  of  certain 
Instructions,  and  the  refusal  of  the  court  to 
give  inatmctions  requested  by  the  defend- 
ants. 

Earl  C.  Bronaugh,  of  Portland  (Snow,  Bro- 
jiaugh  &  Thompson  and  Carl  M.  Little,  all 
of  Portland,  on  the  briefs),  for  appellants. 

B.  G.  Skulason  and  W.  E.  Critchlow,  both 
of  Portland  (Olark,  Skvlason  &  Clark  and 


W.  E.  Critchlow,  all  of  Portland,  on  the 
briefs),  for  reapondent.- 

JOHMS,  3.  (after  stating  tbe  foots  as 
above).  TbB  defendants  claim  tbat  tbe  ver- 
dict fdiould  be  set  aside  en  tbe  ground  tbat  it 
Is  excessive ;  but  there  Is  testimony  tending 
to  snt^ort  all  of  tbe  matoial  allegations  of 
the  com^alnt  Tha  Jury  found  for  the  plain- 
tiff, and  section  St  of  article  7  of  the  Consti- 
tution provides: 

"No  fact  tried  by  ■  jury  shall  be  otherwise 
re-eiamincd  in  any  court  of  this  state,  unless 
tbe  court  can  affirmatively  say  there  is  no  evi- 
dence to  support  the  verdict." 

[11  Certain  letters  from  the  philntlS  to  the 
defendants  were  Introduced  Iq  evldenoe,  and 
it  is  contended  tbat  they  were  In  the  nature 
of  self-sendug  declarations  and  prejndlced 
the  Jury.  They  were  occasioned  by  the 
transaction,  and  pertained  to  the  execntion 
and  performance  of  the  contract,  and  were 
admissible  under  the  decision  of  tbls  court  In 
Lee  V.  Coot^,  13  Or.  434,  11  Pac  70,  mmn 
the  theory  that  they  should  be  treated  as 
declarations  or  conversatira  between  tbe  par- 
ties. 

[2]  It  Is  also  contoided  that  "damages 
whldi  were  within  the  cmtemplatlon  of  tbe 
parties,  or  whldk  were  tbe  necessary  or  nat- 
ural oonsequwoes  of  the  fraud,  only  can  be 
recovered."  Tbat  Is  tbe  law,  and,  as  we  con- 
strue tlm  record.  It  Is  tbe  theory  upon  which 
the  case  was  tried  and  upon  which  the  court 
instructed  the  Jury.  The  defendants  main- 
tain that  "the  damages  recovered  must  he 
limited  to  the  actual  loss  sustained  by  tea- 
son  of  the  fraud,"  and  that  "prospectlTe  and 
uncertain  profits  cannot  be  recovered."  ^nmt 
is  tbe  mle  laid  down  In  SIraith  v.  Bolles.  132 
U.  S.  125,  10  Sup.  Ct  39.  33  L.  Ed.  279, 
where  the  court  says: 

'If  the  jury  believed  from  the  evidence  that 
tbe  defandai^t  was  guilty  ct  tiie  fraudulent  and 
false  represmtatlons  alleged,  and  tbat  tbe  pur- 
chase of  stock  bad  been  made  in  reliance  there- 
on, then  the  defendant  was  liable  to  respond  in 
such  damages  as  naturally  and  proximately  re- 
salted  from  the  fraud.  He  was  bonnd  to  make 
good  tbe  loss  sustained,  such  as  the  moneys 
the  plaintiff  had  paid  out  and  interest,  and 
any  other  outlay  legitimately  attributable  to 
defendant's  fraudulent  conduct ;  but  this  lia- 
bility did  not  include  the  expected  fruits  of  an 
unrealized  speculation," 

And  Rockefeller  v.  Merrltt,  40  U.  S.  App. 
600,  76  Fed.  009,  22  C.  a  A.  006,  lays  down 
the  rule: 

"Tbe  true  measure  of  tbe  damages  snffen^d 
by  one  who  Is  fraudulently  induced  to  make  a 
contract  of  sale,  purchase,  or  exchange  of  prop- 
erty ifl  the  difference  between  the  actual  value 
of  tliat  which  be  parts  with  and  tbe  actual  valae 
of  tbat  which  he  receives  und^  the  contract. 
It  is  the  loss  which  he  has  sustained,  and  not 
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the  proflti  wbicli  he  might  have  moda  Igr  the 
tnmeactiim.  It  ezdodes  oU  epecnlatlMi.  and 

limited  to  compeneation." 

This  Is  an  action  of  frand  and  deceit  based 
upon  alleged  false  and  fraudulent  repreeen- 
tatioDS  of  tbe  defendants  which  were  made 
to  tbe  plaintiff  at  tbe  time  of  the  execution 
of  the  contract,  by  reason  of  which  he  was 
induced  to  and  did  execute  the  contract,  and 
upon  which  be  relied.  Among  other  things, 
tbe  plaintiff  claims  that  he  would  bare  made 
a  profit  of  $848  If  tbe  conditions  bad  been 
as  represented  by  the  defendants,  and  upon 
that  question  the  court  Instructed  the  jury 
as  follows: 

"If  TOtt  find  that,  if  soch  representations 
have  not  been  made,  he  wodM  have  gdne  on 
with  thie  contract  with  a  profit,  you  should 
award  to  him  such  sum  as  In  your  judgment 
would  represent  his  profit  on  bis  contract." 

[3, 4]  Under  tbe  authorities  above  quoted 
we  think  this  was  error,  but  the  record  does 
not  show  that  any  exception  was  taken  to 
this  Instruction.  While  a  liberal  construc- 
tion should  be  placed  upon  exceptions  which 
are  taken  In  open  court  at  a  trial,  the  record 
shows  that  tbe  only  exceptions  taken  to 
the  charge  were  to  that  portion  tb^eof  "re- 
lating to  the  right  of  tbe  plaintiff  to  rely 
upon  representations  as  made,"  to  "the  effect 
of  the  failure  of  the  plaintiff  to  make  his 
own  Investigations,"  to  "tbe  right  to  claim 
damages  under  tbe  contract  where  the  wood 
was  mingled,"  and  also  "with  reference  to 
representations  concerning  the  roads  upon  the 
tracts  of  land."  Under  the  most  liberal  view, 
neither  of  these  exceptions  can  be  construed 
as  applying  to  "profit  on  bis  contract."  The 
record  shows  also  that  all  of  tbe  plaintiff's 
testimony  as  to  profit  on  his  tontract  was  ad- 
mitted without  objection.  It  Is  true  that  the 
defendants  moved  to  strike  out  bis  testi- 
mony "about  his  estimate  as  to  what  It 
would  have  cost  bad  the  conditions  been 
such  as  he  represented  them,  because  be  bad 
testified  it  was  simply  his  estimate  of  what 
it  would  have  cost  to  haul  to  tbe  roadside. 
Tbe  original  amount  of  a  dollar  and  a  quar- 
ter a  cord  was  what  be  was  figuring  on,  on 
the  orteinal  estimate."  The  defendant? 
again  moved  "to  strike  that  testimony  all 
oat  in  regard  to  his  estimate  as  to  what  It 
would  have  cost  to  haul  wood  had  tbe  condi- 
tions been  such  as  r^reseuted."  Upon  these 
motions  tbe  court  made  this  ruling: 

testimtmy  will  lie  confined  to  the  hanl 
frtm  tlie  woods,  and  if  that  testimoay  did  not 
apply  to  that  it  will  be  stricken  oaf 

The  plaintiff  then  testified  as  follows: 

"One  dollar  per  cord  is  tbe  amount  fnna  the 
ff-oods  on  a  gravel  bottom.  Q.  Just  tbe  same 
as  for  tbe  roadside?   A.  Yes." 

Mo  exception  was  taken  to  this  ruling. 


We  have  car^tdly  examined  all  of  the  de- 
^dants'  rpquested  instructions  which  were 
refused,  to  which  refusal  exceptions  were 
duly  taken  and  allowed.  But  neither  of 
them,  asked  the  court  to  charge  the  Jury,  in 
sabstaDce  or  effect,  that  "tbe  damages  recov- 
ered must  be  limited  to  the  actual  loss  sus- 
tained by  reason  of  the  fraud,"  or  that  "pros- 
pective or  uncertain  profits  cannot  be  re- 
covered." For  such  rea8(H),  that  question 
is  not  prc^rly  before  us.  Some  contention 
la  made  that  the  contract  was  modified ;  that 
it  wag  not  carried  out  by  the  plaintiff;  that 
for  such  reason  be  Is  estopped  to  claim  or 
assert  that  he  was  deceived  or  misled  by 
false  representations  or  that  he  relied  thereon. 

[B]  Tbe  evidence  was  that  the  plaintiff 
did  haul  all  of  the  wood  except  about  67.5 
cords.  'Hila  would  be  a  substantial  compli- 
ance with  the  contract.  There  Is  also  evi- 
dence  indicating  that  the  plaintiff  n^otiat- 
e«I  with  the  defendants  for  the  purchase  of 
the  remaining  wood  left  In  the  timber  and 
that  they  agreed  upon  the  price. 

[8]  Under  tbe  contract  all  of  that  wood 
was  to  be  hauled  by  September  1,  1916".  On 
August  12th  the  plaintiff  wrote  to  the  de- 
fendants, asking  for  an  extension  of  30  days 
in  wblrti  to  complete  the  contract;  in  re- 
sponse tbe  defendants  advised  blm  that  they 
"would  erant  him  an  extension-  of  thirty 
days."  This  did  not  amount  to  a  new  con- 
tract; It  was  merely  an  extension  of  time 
in  which  to  perform  the  original  agreement. 

The  instructions  were  very  exhaustive, 
and  fully  presented  every  material  issue  un- 
der the  pleadings.  Tbe  important  questions 
were  of  fact,  upon  which  the  Jury  found  for 
the  plaintiff.  In  so  far  as  defendants'  re- 
quested instructions  are  legally  correct  they 
were  embodied  In  the  charge  of  the  court, 
and  outside  of  the  Instructions  as  to  profit 
on  the  contract,  to  v^lch  no  exception  was 
taken,  there  was  no  error  In  the  charge  as 
given.  After  a  careful  examination  of  tbe 
record  as  presented,  we  are  of  the  opinion 
that  the  Judgm«it  should  be  affirmed. 

McRRIDE,  C.  J.,  and  BBAN  and  BEN- 
NKTT,  JJ.,  concur. 


Ex  parte  HUTCHISON.    (No.  A-34ffZ.) 

(Oiminal  Goort  of  Appeals  of  OUahmoa.  FA. 

11,  1919.) 

Petition  for  writ  of  habeas  corpus  by 
Willie  Hutchison,  by  his  next  friend,  Mrs. 
Florence  M.  Paige.    Writ  denied. 

J.  T.  Johnson,  of  Lawtmi,  for  petitioner. 
Tbe  Attorney  General  and  R.  McMillan, 
Asst.  Atty.  den.,  for  respondent. 
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PER  CTRIAM.  This  Is  a  petition  for 
writ  of  halieas  cortms,  verified  and  filed  by 
Mrs.  Florence  M.  Paige,  as  next  friend,  for 
the  purpose  of  discharging  Willie  Hutchison 
from  the  State  Training  School  at  Fanls 
Valley,  where  It  Is  averred  he  is  unlawfully 
Imprisoned  by  virtue  of  a  commttment  Is- 
sued out  of  the  Juvenile  court  of  Nowata 
county,  and  that  said  trial  and  commitment 
was  without  due  course  of  law. 

The  Attorney  General  filed  a  demurrer  to 
said  petition,  on  the  ground  that  said  peti- 
tion does  not  aver  facts  suffldect  to  entitle 
petitioner  to  the  relief  prayed  for,  and  that 
It  does  not  appear  from  said  petition  that 
the  juvenile  court  was  without  jurisdiction 
to  commit  the  said  Willie  Hutchison  to 
said  training  school.  An  examination  of  the 
record  discloses  that  the  demurrer  to  said 
petition  should  be  sustained. 

It  Is  therefore  ordered  that  the  writ  of 
habeas  corpus  upon  said  petition  should  be 
denied. 


STATE  T.  DIAMOND  ICE  &  STORAGE  CO. 

(No.  14943.) 

(Supreme  Court  of  Waaliington.    Jan.  9,  1919.) 

1.  Fish  «i=3l5— PBESEEVtwa  Pish— Repobt  to 

COMMISSIONEB. 

In  a  prosecution  for  engagintr  in  freezing 
or  preserving  in  ice  food  fish  caught  within  the 
waters  of  the  state,  withoat  reporting  to  the 
commissioner  or  paying  a  tonnsge  tax,  evidence 
held  InsufEcient  to  sustala  a  finding  that  the 
fish  in  question  were  caught  within  the  waters 
of  the  state. 

2.  FlHB    ^»15  — OFFXKSES  — INFOBICATIOIV  — 

Vakiance. 

In  view  of  Rem.  O^c  1916,  S  2057,  a  con- 
viction cannot  t>e  had  for  failure  to  report  and 
pay  a  tonnage  tax  upon  food  fish  frozen,  which 
were  caught  in  waters  outside  of  the  waters  of 
the  state,  under  an  information  charging  that 
aMuaed  failed  to  report  and  pay  tonnage  tax 
for  fiah  caught  withia  the  waters  of  the  state. 

Department  1. 

Appeal  from  Superior  Court.  King  County ; 
Geo.  D.  Abel,  Judge. 

The  Diamond  Ice  &  Storane  Company  was 
found  guilty  and  fined  for  not  rei>ortlng  to 
the  fish  commlsslooer  the  quantity  and 
pounds  of  fish  preserved  or  frozen,  and  It  ap- 
peals. Rereraedf  with  directions  to  dismiss. 

James  B.  Uowe  and  A.  J.  Falknor,  both 
of  Seattle,  for  appellant. 

Alfred  H.  Lundln  and  Frank  P.  Hels^, 
both  of  Seattle,  for  the  State. 

TOLMAN,  J.  On  September  20.  1017,  the 
prosecuting  attorney  of  King  county  filed  an 


Information  In  t3ie  superior  court  fi>r  that 
county,  the  charging  part  ot  whldi  la  as  IM- 

lows: 

"Said  Diamond  Ice  A  Storage  Cunpany,  In- 
corporated,  a  corporation,  and  Q.  G.  Peniston, 
in  the  county  of  King,  state  of  Waahington.  on 
and  from  March  31,  1917,  continuoUBly  up  to 
and  including  July  31,  1017,  were  engaged  in 
freezing  and  preserving  in  ice  food  Ssh  caught 
within  the  waters  of  the  state  of  Washington, 
and  said  Diamond  Ice  &  Storage  Company,  In- 
corporated, a  corporation,  and  Q.  G.  Peniston, 
and  eadi  of  them,  upon  said  Slst  day  of  July, 
1917,  did  willfully  and  unlawluUy  neglect  and 
refuse  to  make  a  report  to  the  fish  commlsdoa- 
er  of  the  state  of  Wa^ington  for  said  period 
between  the  Slst  day  of  March,  1917,  and  the 
Slst  day  of  July,  1917.  stating  the  quantity  in 
pounds  of  all  fish  so  preservetl  or  frosen  by 
them,  as  required  by  law.  and  said  Diamond  Ice 
&  Storage  Company.  Incorporated,  a  corporation, 
and  Q.  G.  Peniston,  and  each  of  them,  have  ever 
since  willfully  and  unlawfully  failed,  neglected, 
and  refused  to  make  such  report  to  said  fiah 
commiudoner  as  required  by  law,  end  said  de- 
fendants during  all  of  said  period,  and  ever 
since,  have  wil'fully  and  unlawfully  neglected 
and  refused  to  remit  to  said  fish  commissionrr 
the  sum  of  one  dollar  ($1.00)  per  gross  ton  for 
each  ton.  or  fraction  thereof,  of  food  fish  so 
preserved  and  frown  by  them  between  the  Slst 
day  of  March,  1917,  and  the  9Ut  day  of  July, 
1917^  as  required  by  law." 

There  was  a  dismissal  as  to  Q.  G.  Peniston. 
and  the  cause  proceeded  to  trial  against  the 
Dlammd  Ice  &■  Storage  Company  before  the 
court,  a  jury  baring  been  waived,  resulting 
In  a  Judgment  guilty,  and  the  Imposition 
of  a  fine,  from  which  an  appeal  was  duly 
taken. 

The  testhnony  on  b^lf  of  the  state  tend- 
ed to  show  that  the  appellant  was  conducting 
a  general  warehouse  and  cold  storage  busi- 
ness In  Seattle,  and  as  a  part  thereof  had 
been  engaged  In  freezing  fish  during  the 
period  of  time  mentioned  In  the  information, 
and  that  it  did  not  on  July  31, 1917,  or  sub- 
sequoitly,  file  any  report  or  pay  any  ton- 
nage tax  on  flah  frozen  by  It  during  such  time. 
In  the  attempt  to  show  that  some  of  the  flah 
so  frown  were  caught  within  the  wfaters  of 
the  state,  as  (4iarged  In  the  Informurion. 
there  was  Introduced  the  testimony  of  a 
witness  engaged  In,  the  wholesale  fish  busi- 
ness, whose  company  operated  a  boat  In  the 
waters  of  Puget  Sounu  for  the  purpose  of 
buying  salmon  trout,  and  It  appears  there- 
from that  the  boat  made  24-hour  trips  from 
Seattle  for  the  purpose  of  buying  and  bring- 
ing in  the  flah.  The  witness  said: 

"A.  The  boat  buys  the  salmon.  It  goes  around 
amongst  all  the  boats  and  buys  them. 

"Q.  You  don't  know  whm  the  fish  were 
caught  that  you  bought?  A.  No;  I  d<«*t  know 
where  they  were  caught,  but— 

"Q.  I  object,  unless  you  know. 

"Mr.  IleJsell:  I.et  Um  answer.  He  aays  h* 
knows  where  they  were  bought. 
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"Q,  (Mr.  Relsell).  Wbo  idls  them?  A.  The 
Greek  Ashermeo  go  oat  and  catch  them  In  nets 
at  night,  and  whra  the;  take  the  nets  in  In  the 
moming  the  bnyer  goei  around  amongst  them 
and  picks  them  np  and  brings  them  in. 

"9-  ^00  don't  know  where  any  of  tbem  were 
caught?  You  were  not  present?  A.  No,  air." 

The  witness  further  "testified  that  on  May 
12,  1917,  of  the  fish  bronsht  In  by  this  boat. 
2,(M5  pounds  of  salmon  trout  were  placed 
with  appellant  for  freezing. 

Again,  another  witness,  also  a  wholesale 
fish  dealer,  testified  that  on  July  28th  he 
placed  with  appellant  for  free«ing  145  pounds 
of  sole  ond  30  pounds  of  perch,  which  were 
shipped  to  him  from  Whldby  Island  and 
Grays  Harbor,  respecdrely;  but  the  witness 
did  not  pretrad  to  know  where  or  by  whom 
any  such  fish  were  cangfat,  saying  that  he 
bought  from  ftsberraNi  and  fish  brokers 
wherever  he  conid  get  flsh. 

Mr.  FMilston,  appellant's  manager,  was 
called  as  a  witness  for  the  state,  and  testi- 
fied that  his  company  froze  flsh  for  any  one 
who  sent  tbem  to  the  plant  for  that  purpose; 
that  the  fl^  go  tlirooKh  four  or  five  hands 
before  they  come  to  the  plant,  and  the  first 
any  one  oxmected  with  appellant's  business 
sees  or  knows  of  them  Is  when  the  flsh  are 
dumped  off  a  wagon  tlirough  a  diute  and  in- 
to the  appdtant's  basement — saying  In  an- 
swer to  a  question     the  prosecntor: 

"A.  They  asked  me  to  make  a  report  of  the 
fish  caught  within  the  state  of  Washington  wa- 
ters, and  on  a  certain  aide  of  the  ColomMa  river, 
and  BO  on.  But  I  couldn't  tell.  The  first  time 
I  see  the  stuff,  it  is  dumped  off  the  wagons 
throutfi  the  diute  Into  onr  basemenL  The  fish- 
ermen  receive  the  fish  from  all  different  points, 
and  they  pack  it  in  ice,  and  use  out  of  that  to 
sell;  and  when  they  get  an  accumulation  over 
and  above  what  their  sales  will  be,  th^  load  it 
in  a  wagon  and  send  it  to  storage.  Some  of  that 
might  come  from  Oregon ;  some  of  It  might  come 
from  British  Columbia ;  some  of  it  might  come 
from  Alaska.  But  really  Z  don't  heliera  the 
wholesale  dealer  in  fish  could  swear  where  any 
pturdeolar  fish  he  recdved  comes  from." 

[f  ]  Thts  testtmony.  wbidk  was  all  the  proof 
nptm  this  partlcolar  point,  clearly  falls  far 
abort  of  proving  with  the  certainty  required 
under  aj>eDal  statute  that  appellant  was  en- 
gaged In  Creeidng  and  preserving  In  Ice  food 
flsh  caught  wltbln  the  waters  of  the  state 
of  Woshingtcm.  as  diarged  In  the  information. 

[1]  Bat  it  Is  argued  that,  If  the  evidence 
Is  Insnffleiettt  to  prove  that  appellant  had  In 
f&ct  trotm  flsh  oaaght  within  the  waters  of 
the  state,  y«t  nerertbeless  awdlant  Is  guilty 
nnder  the  statnte^  because  it  Is  contended, 
that  tlw  statute  requires  the  report  and  the 
payment  of  the  tonnaso  tax  from  all  those  en- 
gaged in  curing  and  freeslng  flab,  wltbout 
regard  to  where  the  flsh  were  caught  As- 
■umlns,  irithoat  deciding,  that  such  is  the  In- 
taitlon  oi  the  statute,  Is  the  state  not  limited 


In  this  case  to  the  charge  made  In  the  In- 
fonntttloo?  As  we  understand  the  rules  of 
pleading  in  criminal  cases,  the  state  la  bound 
by  its  allegations  In  the  information,  and, 
having  (barged  In  effect  that  ai^ellant  failed 
to  report  and  pay  a  tonnage  tax  upon  food 
fish  frozen  by  It,  caught  within  the  waters  of 
this  state,  whlcb  no  doubt  charges  an  offense 
under  the  statute.  It  cannot  be  permitted,  in 
supjK>rt  of  that  char^,  to  prove  that  appel- 
lant failed  to  report  and  pay  a  tonnage  tax 
upon  food  flsh  frozen  by  It  which  were  caught 
in  the  waters  of  Alaska,  British  Golumbla,  or 
elsewhere,  even  though  that  also  be  an  of- 
fense under  the  statute.  We  think,  under  our 
statute  (Rem.  Oode.  |  2067).  requiring  the  In- 
formation to  be  direct  and  certain,  that  the 
state  Is  bound  by  ttie  charge  as  made,  and 
must  prove  the  offense  to  have  been  commit- 
ted as  there  alleged,  In  order  to  sostatn  a 
conviction.  1  Wharton,  Criminal  EMdenoe, 
I  92;  13  Enc.  B}v.  640;  State  v.  Olfford,  19 
Wash.  464,  S3  Paa  709;  State  r.  Morgan,  21 
Wash.  SOS,  68  Pac.  210. 
^Reversed,  with  directions  to  dismiss. 

MAIN,  G:  J.,  and  MITOHEUU  J.,  concur. 
CHADWIOE  and  MACKINTOSH,  JJ.,  con- 
cur In  the  result 


WILLIAMS  V.  SOHOOL  DIST.  NO.  189. 
(No.  14940.) 

^(Supreme  Court  of  Washington.   Jan.  6,  1910.) 

1.  SCHOCAS  Attn  ISOHOOI.  DiBtBIOTS  «=»1S7— 
BBEAOB  OF  COimUCT— "SUFBBIIfTBNDENT" 
— "PaiHCIPAL.*' 

Where  one  was  empl<9«d  as  prindpal  of  a 
school  district,  and  a  teadier  under  him  was 

elected  by  the  board  of  directors  as  "superin- 
tendent" and  the  principal  directed  to  serve  un- 
der him,  there  was  a  breach  of  the  contract  of 
employment;  "auperintendent"  and  **principal," 
under  Rem.  Code  lOlS,  {  4624,  being  merely 
different  names  for  the  same  posAon. 

[Bd.  Note.— For  other  defiQitlons,  see  Words 
and  Phrases,  EHrst  and  Second  Seriea,  Princi- 
pal ;  Superintendent] 

2.  Schools  and  School  Distbictcs  «=»138— 
Breach  or  ContbactLnbcessitt  fob  Ap- 

FEAL. 

Where  the  action  of  a  school  board  in  dis- 
missing the  prindpal  of  the  district  was  re- 
versed on  appeal  to  the  county  superintendent, 
and  on  his  return  the  school  board  informed 
hiy  that  a  teadier  who  had  served  under  him 
had  been  made  superintendent  of  the  district, 
and  that  he  should  serve  under  him  and  teach, 
the  principal  did  not  need  to  again  appeal  to 
the  county  superintendent  before  bringing  an 
actlcm  for  breach  of  his  contract  as  principal, 
whether  the  offer  be  c<Hisldered  as  another  dis- 
missal by  indirection,  or  an  i^er  ot  a  new  and 
diflerent  employment  in  satisfaction  of  an  out- 
standing contract 
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Dapartmoit  1. 

Appeal  from  Snpolcn'  Ocmrt,  King  County ; 
Walter  M.  FrMi(4i.  Judge. 

Action  by  Roger  B.  WUliams  against 
School  District  No.  188.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed. 

Tom  Alderson,  of  Seattle,  for  appellant. 
Alfred  H.  LuDdin  and  S.  M.  Braidcett,  both 
of  Seattle,  tor  respondent 

MZTCHEU:j.J.  Appellant  aeeks  to  recover 
for  an  alleged  breadi  of  contract.  Tbe  trial 
court  granted  a  modoa  for  a  o<Hunilt  at  tbe 
dose  of  {dalntUTs  pnxtf. 

At  the  end  of  about  Ave  years  of  service  as 
prindpal  and  teacher  <tf  echoolg  In  schocd 
district  Ho.  173  of  King  county,  tbe  same  be- 
ing a  school  district  of  the  second  class,  ap- 
pellant, continuing  his  relations,  entered  in- 
to a  written  contract  with  the  school  district 
oo  Mardi  10;  IMJ^  by  wbich  he  was  further 
employed  for  two  years,  comtnenclpg  June 
23,  1915,  as  principal  and  teacher  of  schoola 
of  the  district  at  $1,S50  per  year,  payable 
monthly.  Tbe  school  district  had  two  or 
more  schoolhouses  and  employed  or  seven 
other  teachers,  among  them  being  one  E.  S. 
Hill,  all  of  whom  were  under  appellant  as 
prindpaL  After  making  the  contract  school 
districts  173  and  166  were  consolidated  into 
school  district  No.  189,  the  respond»it  here, 
the  consolidation  becoming  effective  August 
1,  1916.  In  the  act  of  amsoUdation  the 
rights  of  appellant  under  his  contract  were 
preserved  and  recognized  as  binding  on  the 
respondent,  which  regularly  paid  appellant'/ 
salary  according  to  the  terms  of  the  contract 
for  tbe  mMitlis  of  August  and  September, 
191& 

By  a  writtoi  notice  dated  September  2, 
1916,  the  school  board  notified  at^lant  that 
at  a  regular  meeting  held  on  September  l, 
191^  the  school  board,  for  good  and  sufficient 
reasons,  dismissed  Mm  as  principal  and 
teacher,  to  take  effect  September  2,  1916. 
Appellant  appealed  to  the  county  superin- 
tmdent  of  common  sdiools  as  provided  by 
section  4706,  Bern.  Code,  and  the  order  of  the 
board  discharging  him  was  by  the  snperln- 
teodent  reversed  on  September  25,  1916. 

On  S^tember  28.  ||»16,  the  scfao^  board  by 
written  notice  directed  appellant  to  r^rt 
for  duty,  according  to  his  contract,  on  or  be- 
fore 9  o'clock  a.  m.  Oct<to  2,  1916,  dse  his 
posltlMi  would  be  declared  vacant  Ai^- 
lant  comjdled  wltb  the  notice  and  was  met 
by  two  members  of  the  sduxd  board  and  mil, 
heretofore  a  teacAier  nxtdw  appellant  and 
them  was  Informed  that  Hill  had  been  elect- 
ed by  the  board  to  a  position  dedgnated  aa 
superintendent  ot  the  district  schools,  and 
as  such  would  have  charge  and  auporvislon 
of  affairs,  and  that  ajqidlant  coold  proceed 
as  a  teacher  under  the  directlona  ct  this  neir 
snpOTlntendent  Aj^ellant  declined  to  accept 
the  new  work  and  poelUOQ  oaerei  whldh 


would  reduce  him  to  Uie  rank  of  a  teadier 
only  and  subordinate  hUn  to  HUl  who  until 
now  had  bem  under  aivcAlant 

lAe  aduMl  year  faavliig  abnady  commaiced, 
appellant  was  nnaUe  to  get  a  positliHi,  and 
after  the  dose  of  the  s^kn^  year  as  well 
as  the  end  of  the  term  moitloned  in  bis  cm- 
tract  he  has  sued  for*  damages  to  the  extent 
of  the  balance  of  the  last  year's  salary  due 
blm. 

[1]  The  granting  of  the  nmsult  was  error. 
After  the  direct  action  of  13ie  board  in  Sep- 
tember dladiarglng  appelant  as  principal 
had  been  reversed  by  tbe  county  supnlntend- 
ent  It  to  evident  the  schotd  board  then  at- 
ten^ted  by  indlrectkHi  to  set  aside  that  re- 
versal by  means  <rf  an  oflCer  to.  i^fpdlant  of 
a  new  and  different  onployment  which  va- 
ried the  tema  of  tbe  first  engagement  In- 
deed, the  new  attet  by  wbldi  appellant  who 
for  years  had  been  i^dndpal  of  the  sdHMds, 
should  now  be  subordinated  to  the  place  of 
a  teadier  boisath  one  beretttfore  a  teacher 
now  made  principal,  though  designated  an- 
perintendent  under  the  pretense  that  sudb 
course  oa  tbe  part  of  n^ndent  was  a  fol- 
flllmeot  of  its  contract  with  aivdlant  to 
act  aa  principal,  suggests  not  only  a  disposi- 
tion, bat  an  intentioD  to  oOeoA  and  d^rade. 
AjMp^nt  was  wlOUn  bto  rlj^  in  defining 
the  new  offer.  Waldr^  v.  Hill,  70  Wash. 
187.  126  Pac  409;  Jackwrn  Indepuiduit 
Schocd  District  of  Steamboat  Bock  (Iowa) 
77N.W.860;  Blrdsong  v.  EUb^ 62  Miss. 418. 

Itespondflot  contends  ttiere  to  merit  In  its 
claim  that  Hill  was  chosen  as  superintend- 
ent of  tbe  district  schools  wbUe  appellant  by 
the  contract  was  designated  principal,  be- 
cause section  4524,  Rem.  Code,  provides: 

"In  all  districts  o(  the  sectmd  class  the  board 
of  directors  afaall  elect  a  saperintendent  or 
principal,  who  shall  hold  a  vaUd  teadier's  cer- 
tificate. 13w  said  saperintendent  or  principal, 
shall  have  supervision  over  the  several  depart- 
mmts      school,'*  tUs. 

Tbla  oHktention  to  but  a  QaibUei  Obvions- 
ly  it  to  Intended  that  otdy  <me  pmKm  shall 
exerdse  supervision,  and  the  name  to  be 
given  that  position  whether  superintendent 
OT  principal  to  ImmateriaL  Hie  posltltn  it- 
self to  the  thing  Involved  and  to  wJikSi  ap- 
peUant  was  ^titled  under  bto  contract 

[2]  Again,  it  to  contended  1^  ze^oident 
that  if  UKWllant  was  a^rtoved  at  the  new 
oBet  <iS  the  board  he  dionld  have  aiH>ealed 
therefirom  'to  ihe  County  superintmident  cf 
schools.  Thto  contention  to  untenaUe.  for, 
bearing  in  mind  the  board  had  Just  been  re- 
versed for  dlsdiargtng  ai4>ellaat  if  tbe  new 
oKer  by  the  board  to  app«lluitr  to  to  be  om- 
sldered  as  anodw  dismissal  ot  him  by  In- 
direction, no  new  swice  or  eaiue  interven- 
ing, me  tow  does  not  exact  of  appellant  tbe 
Idle  process  of  anotber  aiveal ;  wfail^  if  Uie 
action  of  the  board  in  October  dkooM  be 
treated  as  an  offer  of  new  and  different  em- 
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ployment  In  satlsfactlOD  of  an  ontstandlng 
contract  we  are  not  advised  of  any  law  or 
reason  reaulring  aK>eUant  by  appeal  or  oth- 
erwise to  let  anotbnr  say  If  lie  shall  make  a 
contract. 
Judgment  rerrezaed. 

MAIN,  O.  J.,  and  MACKINTOSH,  TOI,. 
MAN»  and  OHADWIOK.  33^  concvr. 


PBAIX  T.  GREAT  NORTHBBN  RT.  00. 

(No.  16044.) 

(Sapreme  Court  of  Washington.  Jan.  6^  181&.) 

1.  Mastbb  axd  ^taht  «=3>289W  —  Rail- 
■oad'b  Injitkbs  id  ftffiTAin^NKUmvOL 

Where  a  train  was  unable  to  get  entirely 
em  a  switch,  and  the  rear  brakeman  was  sent 
oat  by  the  condnctor  to  protect  the  rear  of  the 
train,  vith  the  statement  to  wat<^  for  No.  S 
followins,  and  the  6agman  was  killed  by  a  train 
going  in  the  opposite  direction,  a  nonsuit  was 
properly  granted  in  the  absence  of  other  evi- 
dence; the  conductor's  stat^ent  not  smoimt- 
iog  to  an  assurance  that  Na  8  was  the  only 
train  deceased  would  have  to  lotdc  out  for. 

2.  Masteb  and  Sebvant  ^1^(10)— Death 

OF  SEBTANT— PbESUIIFTION  or  ClABE— Neg- 
LIQENCE  OF  MASTEB. 

The  presnmption  that  a  deceased  brakeman 
was  liMonning  his  duty  with  care  and  cautiiui 
ap^dies  as  well,  in  the  absence  of  evidoice  to 
the  contrary,  to  the  defendants  other  empl<v£s 
operattng  a  train  whlcih  ran  orer  deceased. 

8.  Mabteb  and  Sbbvant  «»278(1)— Injdbt 
To  Sebtant  —  Neqlioencs  of  Mabteb  — 
Pboof. 

The  UaUUty  of  a  master  for  the  death  of  a 
servant  cannot  rest  upon  conjecture. 

D^Mrtmaot  1. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  J.  W,  Prall,  administrator  of 
the  estate  of  William  Shearer,  deceased, 
against  the  Great  Nortbran  Ballway  Com- 
pany. Jud^CTt  for  defendant,  and  irtaio- 
tUt  appeals.  Affirmed. 

EL  M.  Heybnm,  of  Sponane,  for  ai^ellant. 
Qliomas  Balmer,  of  Spokane,  and  F.  Y. 
Brown,  of  Seattle,  for  respondent 

MACKINTOSH,  J.  On  the  night  of  De- 
o^ber  15, 1916,  Uiree  west-bound  trains  and 
two  east-bound  trains,  all  operated  by  the 
respondent  company,  and  all  of  tbem  at  the 
time  more  or  less  late  and  off  their  sched- 
ules, were  to  meet  at  the  station  at  Llbby, 
Mont.  The  deceased,  William  Shearer,  was 
rear  brakeman  on  one  of  tbe  two  west-bound 
trains.  His  train  was  to  take  the  side  track 
at  libby,  behind  a  freight  train  which  had 


been  preceding  it,  and  there  await  the  arrival 
of  the  two  east-bound  trains;  and  after  their 
departure  to  proceed  weet  Arriving  at  the 
side  tnck.  It  was  found  that,  after  accom- 
modating the  *V>recedlng  freight  train,  the 
side  track  was  not  suffldentiy  long  to  hold 
Shearer's  train  in  Its  entirety,  and  the  major 
portion  of  the  train  remained  standing  on  the 
main  trade  after  the  hend  of  the  train  had 
gone  in  on  the  side  track.  Under  these  cir- 
cumstances It  became  necessary  to  send  out 
the  rear  brakeman  as  a  flagman  to  protect 
the  rear  of  tbe  train  from  collision.  When 
sending  Shearer  out  to  perform  this  duty,  his 
conductor  called  his  attention  to  the  fact 
that  No.  3,  being  the  east-bound  train  follow- 
ing Shearer's  train,  would  possibly  be  the 
next  train  along ;  ttie  testimony  on  this  point 
being  as  followa: 

"Q.  Did  yon  say  anything  to  Shearer  when 

you  ordered  him  out,  except  to  order  liim  oat? 
A.  No,  I  told  him  to  go  back  to  flag,  to  protect 
the  rear  end,  and  I  told  him  possibly  No.  8 
would  be  the  first  thing  along.  •  •  * 

"Q.  Ton  did  not  know  whether  or  not  No. 
8  was  following  you  when  you  Kut  Shearer 
back?  A.  Oh,  I  knew  th^  were  somewhere 
around  behind  me. 

"Q.  But  you  did  not  know  whether  tbey  were 
following  yon  up  or  not?  A.  Oh,  th^  could 
not  be  very  close.  They  could  not  get  by  the 
time  I  had  on  them, 

"Q.  Tou  did  tell  Shearer  to  look  out  for  No. 
3,  didn't  you?  A.  Yes;  I  told  him." 

After  waiting  at  libby  some  time,  the 
two  eastrbound  trains  arrived,  and  as  soon 
aa  the  seomd  of  them  bad  paBsed  the  west 
switch  the  freight  on  the  ^de  track  ahead 
of  Shearer's  train  moved  out,  and  Shearer's 
train  moved  into  the  clear  on  the  side  trade, 
thus  opening  the  main  track  to  the  two  east- 
bound  trains,  and  they  passed  on.  Tbe  en- 
gineer of  Shearer's  train  then  signaled  for 
Shearer  to  come  In,  and  after  waiting  a 
reasonable  time,  during  which  No.  8  came 
In  and  passed  on  west  ahead  of  Sliearer's 
train,  and  Shearer  having  put  in  no  appear- 
ance, the  conductor  started  out  to  lot^  for 
him,  and  about  Ihi  miles  east  of  the  station 
discovered  a  broken  lantern  and  some  ex- 
ploded torpedoes.  He  proceeded  a  mile  fur- 
ther, and  found  nothing  more.  The  next 
morning  were  found  othdr  fragments  of  Lan- 
tern and  torpedoes  and  Shearer's  cap,  in  the 
same  Wdnity  in  whl<^  the  conductor  had 
found  the  lantern  and  torpedoes  the  night 
before,  and  two  miles  farther  east  was  pick- 
ed up  one  of  Shearer's  arms,  and  at  the  next 
station,  some  six  miles  east  of  Llbby,  his 
body  was  discovered  cut  In  pieces.  At  the 
close  of  the  plaintlfC's  case,  which  developed 
the  evidence  as  above  recited,  a  nimsult  was 
granted. 

[1  ]  Appellant  claims  that  negligence  can  be 
imputed  to  the  respiHident  In  sending  Shearer 
out  to  protect  tbe  rear  of  Qie.  train,  but  Oils 
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caunot  be.  QuI^c  the  contrary  would  be  tbe 
fact  With  the  rear  «id  of  the  train  atand- 
Ing  (m  the  main  tr&di.  It  would  have  been 
negligence  and  In  direct  vlplatton  of  the 
rules  of  the  company  not  to  have  sent  out 
the  rear  brakeman  to  flag  any  on-comiug 
trains.  It  is  the  custom  and  rule  ol  the  rail- 
roads to  protect  all  trains  stopping  on  the 
main  track  by  InvarlaUy  placing  flagmen  at 
suitable  distances  both  In  the  rear  and  in 
front  This  protection  Is  called  for  without 
reference  to  any  special  circumstances  and 
without  any  exceptions.  Shearer  was  sent 
out  to  protect  the  train  not  only  against  No. 
3,  but  against  aU  trains,  and  the  statement 
to  him  by  the  conductor  that  possibly  No.  8 
might  be  the  first  train  along  was  no  assur- 
ance* to  him,  nor  did  it  warrant  him  in  not 
protecting  himself  against  any  other  trains 
that  mi^t  come  from  either  direction.  It 
was  not  Bach  a  statement  as  entitled  the  de- 
ceased to  rely  thereon,  and  was  not  made  as 
a  part  of  the  train's  operation.  His  knowl- 
edge of  the  Bttoation  was  the  same  us  that 
possessed  by  the  rest  of  the  train  crew,  and 
neither  he  nor  they  were  sura  whether  No. 
3  or  one  of  the  east-bound  trains  would  pass 
the  fla^ng  point  first. 

[2]  The  presumption  that  the  deceased  was 
performing  his  duty  with  care  and  cautlMi 
applies  as  well.  In  the  absence  of  evidence 
to  the  contrary,  to  the  defendant's  other  em- 
ployes operating  the  trains,  and  can  there- 
fore assist  the  appellant's  case  in  no  way. 
One  offsets  the  other;  for  the  presumptloa 
In  fiiror  at  the  deceased  cannot  lead  to  an 
Inf^tence  that  the  operators  of  the  train 
which  struck  him  were  negligent  Ijotmey 
T.  Metropolitan  R.  Ca.  200  U.  &  480,  26  Sup. 
Ot  809,  SO  li.  Bd.  604;  YameU  v.  Kansas, 
etc.,  B.  Co..  113  Ma  670,  21  S.  W.  1,  18  L. 
R.  A.  S09. 

[S]  'nte  truth  in  r^ard  to  this  unfortu- 
nate circumstance  Is  that  William  Shearer 
was  sent  out  to  flag,  which  was  part  of  his 
regular  duties,  and  when  the  necessity  for 
his  continued  performance  of  that  duty  had 
ceased  he  was  called  In,  but  never  re^nded, 
and  the  reason  for  this  Is  not  known  to  any 
human  being,  llie  liability  of  the  respond- 
ent cannot  rest  upon  a  conjecture.  The  ap- 
pellanr  realized  in  drawing  the  complaint 
that  the  cause  of  Shearer's  death  Is  shroud- 
ed In  mystery,  for  the  charing  part  of  the 
complaint  reads  as  follows: 

"Plaintiff  believes  from  all  the  circumstances 
surrounding  the  accident,  to  which  there  were 
DO  eyewitnesses,  that  the  death  of  William 
Shearer  was  caused  by  acts  and  omissions  of 
carelessness  and  negligence  on  the  part  of  one 
or  more  of  defendant's  oflieers,  agents,  and 
employes,  and  that  snch  acts  and  omissions 
constitute  a  just  demand  tm  the  part  of  this 
plaintifE  that  the  defendant  make  full  explana- 
tUm  of  the  accident,  and  in  the  absence  of  undt 
exidanatioo,  as  a  matter  of  defense,  plaintiff 
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alleges  and  reafflrms  that  WtUtam  Shearer  was 
killed  through  the  ncffUgence  of  defendant" 

The  proof  was  no  more  definite  than  this 
auction,  and  was  not  such  as  to  take  the 
case  out  of  the  operation  of  the  rule  an- 
nounced In  Parmelee  v.  C-,  M.  &  St  Paul  By., 
92  Wash.  185,  158  Pac.  977,  where  the  cases 
relied  upon  by  the  appelant  are  discussed 
and  dlstingul^ed. 

Judgment  etUrmed. 

MAIN.  O.  J.,  and  MTTCHGLL.  TOLMAN, 
and  CHADWIC^,  JJ.,  cmcur. 


BAMAT  et  nx.      CAUFORNIA  INa  GO. 
(No.  14810.) 

(Supreme  Court  of  Washington.   Jan.  6, 1919.) 

APPBAL  ANU  BlBOB  «sal09O(7)— SUBaBQUKirr 
AppeaI/— Law  or  Oa8»-^ubt  Quxsnoi*. 
Holding  on  former  appeal  that  evidence 
was  sufficient  to  authorize  submission  of  cer- 
tain issue  to  Jury  was  law  of  case  on  subse- 
quent appeal,  where  evidence  on  sncb  issue  in 
subsequent  trial  was  substantially  same  as  that 
on  former  trial. 

Department  2. 

Appeal  from  Superior  Court  King  Ooon- 
ty ;  Boyd  J.  Tallmau,  Judge. 

Action  by  It  M.  Ramat  and  wife  against 
the  Cailfoniia  Insurance  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

H.  T.  Orangar,  of  Seattle,  for  appellant. 
Cole  &  Dolby,  of  Seattle,  tm  respondents. 

PARKER,  J.  The  plaintiffs,  Ramat  and 
wife,  seek  recovery  from  the  defendant  in- 
surance company  upon  a  fire  Insurance  poli- 
cy covering  their  household  furniture.  Trial 
In  the  superior  court  for  King  county,  sit- 
ting with  a  Jury,  resulted  in  verdict  and 
Judgment  In  favor  of  the  plaintiffs  for  the 
sum  of  (500.  the  full  amount  for  which  the 
policy  was  Issued.  The  defendant  has  ap- 
pealed to  this  court. 

A  Judgment  was  rendered  upon  a  verdict 
In  respondent's  favor  In  the  superior  court 
upon  a  former  trial  therein,  which  was  re- 
versed upon  appeal  to  this  court  (Romat  v.  • 
California  Insurance  Co.,  95  Wash.  571,  1&4 
Pac.  219),  and  the  cause  remanded  for  a  new 
trlaL  It  was  contended  In  appellant's  be- 
half on  the  former  appeal  that  the  trial 
court  erred  In  refusing  to  sustain  Its  motion 
challenging  the  sufficiency  of  the  evldoice  to 
support  any  recovery  by  respondents,  and 
asking  that  the  cause  be  so  determined  In  its 
favor  as  a  matter  of  law.  The  challenge  so 
made  nptm  that  trial  was  overruled  by  the 
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trial  court  and  tbe  cause  was  autMnitted  to 
the  jury  on  the  single  questlmi  of  the  amount 
of  ttie  loss;  the  trial  court  mllng,  as  a  mat- 
ter of  law,  that  there  had  been  a  waiver  of 
the  proTlfdona  of  the  poltcj,  inaklns  tt  void 
If  the  insured  then  had  or  should  thereafter 
acquire  other  Insurance  on  the  property,  and 
the  condition  that  the  insured  should  within 
60  days  after  a  fire  destroying  the  property 
render  to  the  company  a  sworn  statement  of 
their  loss.  While  this  court  held  that  the 
trial  court  correctly  oTermled  appellant's 
challenge  to  the  evidence  and  motion  for 
judgment,  tt  was  because  of  the  determlna- 
tloQ  by  the  trial  court  of  the  two  questions  of 
waiver,  In  reqwndent's  favor,  as  matter  of 
law,  that  a  new  trial  was  awarded  to  appel- 
lants. The  evidence  givm  upon  the  trial 
touching  the  question  of  waiver  on  the  part 
of  appellants  In  these  two  particulars  was.  In 
Bubstance,  the  same  upon  the  second  as  upon 
tbe  first  trial,  and  upon  that  evidence  the 
questlcms  of  waiver  were  submitted  to  tbe 
Jury  upon  the  second  trial,  and  decided  in 
respondent's  favor. 

That  our  former  decldon  lias  become  the 
law  of  the  case,  holding.  In  effect,  that  tbe 
evidence  was  sudi  as  to  call  for  the  decision 
of  the  Jury  upon  these  questions  of  waiver, 
we  thlidc.  Is  plain.  In  view  of  tbe  fact  that 
the  evidence  upon  the  second  trial  was  in 
substance  the  same  as  upon  the  first  trial. 
Beveraal  of  this  judgment  Is  »ught  iqwn  the 
theory  that  the  trial  court  erred  in  submit- 
ting to  the  jury  these  two  questions  of  waiv- 
er. What  was  said  In  our  former  dedslon 
remanding  the  cause  for  new  trial,  we  thlnlc, 
disposes  of  tbe  contentions  made  In  that  be- 
half. The  view  of  tbe  law  there  expressed 
has  since  then  been  adhered  to  by  us,  refer- 
ring jB|>e<dfically  to  that  decision  in  the  fol- 
lowing cases:  Workman  v.  Royal  Insurance 
Co.,  96  Wash.  559,  564. 165  Pac.  488 ;  Bosko- 
Ticih  V.  Unimi  Insurance  Co.,  98  Wash.  579, 
6^,  168  Pac.  166;  Gregerson  v.  I^enlx  Fire 
Insurance  Go:,  99  Wash.  639,  642,  170  Pac. 
831;  Bobbins  v.  Milwaukee  Mechanics'  In- 
surance Co.,  173  Pac.  634. 

The  judgment  is  affirmed. 

MAIN.  C.  J.,  and  MOUNT,  HOLCOMB, 
and  FULt£RTON,  JJ.,  concur. 


HANCOCK  T.  PACIFIC  COAST  BLBVATOB 
GO.   <No.  10014.) 

(Supreme  Court  of  Washingtcm.   Jan.  9, 1919.) 

Wauhousehek  «=>15(2)  —  Wabehousk  Re- 
ceipt—TRAKSTEB—PABSAaB  OF  Title. 
^l»«ra  the  owner  of  wheat  stores  it  sepa- 
•xatdy  in  a  warebouae,  and  kIIb  the  warehouse 
reeeipts  xepxeseotiiif  aU  sudi  wheat,  but  on  de- 


livery other  wheat  is  also  glren  the  Jiurchaser, 
because  of  a  commingling,  so  that  part  of  the 
owner's  wheat  remains,  the  owoer  cannot  sue 
the  warehouseman  for  such  remainder,  since 
title  thereto  passed  to  the  purchaser,  who  alone 
would  be  liable  to  the  ownor  for  Its  value. 

Departmrat  2. 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Edward  C.  Mills,  Judge. 

Action  by  George  Hancock  against  the 
Padfle  Coast  EHevator  Company.  Judgment 
for  defendant,  and  plaintlfF  appeals.  Af<- 
finned. 

J.  W.  Brooks,  of  Walla  Walla,  for  appel- 
lant. 

Thomas  &  Toner,  of  Walla  Walla,  for  re- 
^ndent. 

HOLCOMB,  J.  Appellant  stored  his  1915 
crop  of  turkey  red  wheat  in  respondent's 
warehouse  at  Moore  Station.  It  was  piled 
in  the  south  end  of  tbe  warehouse  In  an  L 
shape,  in  a  separate  pile  marked  with  ap- 
pellant's name  for  identification.  The  wheat 
remained  in  the  warehouse  until  about  No- 
vember, 1916,  at  which  time  It  was  weighed 
out  and  delivered,  excepting  164  sacks,  to 
Jones-Scott  Company,  which  had  purchased 
all  the  warehouse  receipts  from  appellant 
During  the  time  the  wheat  was  In  storage 
the  end  of  the  warehouse  fell,  and  a  con- 
siderable quantity  of  the  wheat  also  fell  out, 
which  necessitated  resacking  the  fallen 
wheat.  Tbe  resacking  increased  the  num- 
ber of  the  sacks,  for  the  reason  that  some 
sacks  contained  smaller  quantities  of  grain 
ttian  originally.  Some  12,000  pounds  of 
wheat  more  than  the  warehouse  receipts 
called  for,  and  evidently  wheat  of  other 
parties,  was  delivered  to  Jones-Scott  Com- 
pany, and  appellant  found  that  there  re- 
mained 164  sacks,  or  340*V«i>  bushels,  of 
his  wheat,  for  whidi  respondent  Issued  and 
delivered  to  appellant  a  memorandum  of 
scale  weight,  subsequent  to  the  sale  to 
Jones-Scott  Company.  Respondent  sold  this 
wheat,  with  all  tbe  other  wheat  In  the  ware- 
house. Appellant  brought  action  to  recover 
$500  for  tbe  value  of  the  164  sacks  of  wheat. 
The  jury  returned  a'verdict  In  favor  of  ap- 
pellant for  the  sum  of  $420.25.  On  motion 
of  respondent  the  court,  on  April  22,  1918, 
entered  a  judgment  notwithstanding  the 
verdict  in  fovor  of  respondent.  Tbe  entry 
of  this  judgment  is  assigned  as  error. 

The  evidence  shows  that  the  wheat  whidi 
appellant  had  delivered  to  the  respondent 
was  sold  by  the  appellant  to  tbe  Jones-Scott 
Company.  The  appellant  testified  as  fol- 
lows: 

"Q.  How  many  bushels  of  wheat  did  you  sell 
to  the  Jones-Scott  Company?  A.  I  cannot  %ay. 
I  sold  them  my  wheat  that  I  had  in  there,  all 
tbe  wheat  I  had  in  there,  and  I  went  bj  my 
receipts.   Mr.  Kershaw  said  be  would  talte  my 
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wheat,  and  If  there  was  any  orerwdglit  he  wontd 
take  it  at  the  same  price,  so  it  was  weighed  oat. 

"Q.  Do  Ton  know  how  much  more  wheat  they 
paid  for  than  yonr  reedpti  call  forT  A.  About 
200  bnshela." 

The  evidence  Is  nncontradlcted  that  the 
appelant  sold  all  his  wbeet,  and  that  the 
Jones-Scott  Gompany  bou^  all  the  appel- 
lant's wheat  In  the  warehoa8&  If  any  of  the 
wheat  was  left  In  the  warehmue  ont  of  the 
pile  that  appellant  had  ddlrered  to  the 
warehonse  tn  1916.  while,  of  coarse.  It 
wonld  not  belong  to  respondent.  It  could  no 
longer  bdong  to  the  appellant  on  acconnt  of 
the  sale.  All  orerwelght,  nnder  tb»  sale, 
bdonged  to  Jon«-Scott  Gompaiv,  wfatdi 
alone  would  be  liable  to  appelant  tar  Its 
value,  and  respondent  codld  not  be  liable  for 
Its  value. 

Respondent  had  answered,  allying,  and 
appellant  proved 'that  Jones-Scott  Company 
had  bought  anpeUanfs  1915  crop  of  wheat 
There  being  no  showing  that  the  appellant 
was  in  any  way  representing  or  succeeding 
the  Jones-Scott  Company  In  the  action,  the 
appellant's  complaint  must  fall,  If  the  proof 
does  not  substantiate  it  The  evidence  was 
such  that  the  minds  of  reasonable  men  could 
not  differ,  and  the  Judgment  notwithstand- 
ing the  verdict  was  proper. 

The  judgment  is  affirmed. 

MAIN,  C.  J.,  and  PARKER,  Fniit>Efi- 
TON,  and  MOUNT,  JJ..  cmicur. 


RAYMOND  et  ux.  t.  HATTSICK  et  ux. 
(No.  14889.) 

<Snpr«iw  Court  of  Washfaigton.  Jan.  6. 1919.) 

1.  Fuuna.  Statute  «s>129(3)— Past  Pib- 
FOBiuncB— Qirrs  Ann  Conibaots. 

Rule  that  sufficient  port  performance  wIU 
take  agreement  to  convey  realty  out  of  statute 
of  frauds  applies  to  gifts  as  well  as  to  con- 
tracts. 

2.  LnuTATioK  07  Actions  ^»€6(6^AaBBE- 
UENT  TO  Makx  Gift  vr  1iai?i>— I>b3caivd. 

Statute  of  limitations,  in  view  of  intimate 
relations  of  parties,  held  not  to  run  against 
action  of  husband  and  wife  for  speciflc  perform- 
ance against  wife's  father  and  mother,  who,  la 
consideration  of  their  bnilding  a  bouse  thereon, 
had  agreed  to  give  them  a  lot  on  which  to  build, 
until  demand  and  refusal  after  part  perform- 
ance. 

D^rtment  1. 

Appeal  from  Superior  Court,  King  County ; 

King  Dykeman,  Judge. 

Suit  by  Ulrlck  J.  Raymond  and  wife 
against  Michael  Hattrlck  and  wife.  From  a 
Judgment  of  dismissal,  complainants  appeaL 
Reversed,  with  Instructions. 


Vlnce  H.  Faben,  of  Seattle.  Cor  antdlanta. 
James  R.  Obambers,  of  BeMfie,  for  re- 
spondents. 

TOLMAN,  J.  Appellants  brought  suit  tn 
Eing  county  to  compel  speciflc  performance 
of  an  oral  gift  of  real  estate.  To  the  sec- 
ond amended  complaint  a  demurrer  was  In- 
terposed, which  being  sustained,  appellants 
elected  to  stand  upon  their  complaint  and 
Judgment  of  dismissal  was  entered  against 
them,  from  which  th^  appeal. 

The  second  amoided  complaint  alleges. 
In  substance,  that  appellants  are  husband  and 
wife,  and  that  the  respondents  are  the  par- 
ents of  the  appellant  wife;  that  In  March. 
1912,  the  respondents  were  the  owners  of  lot 
9,  block  82,  in  Oilman's  addition  to  the  city 
of  Seattle,  and  also  owned  and  resided  upon 
lot  11  of  the  same  block,  situated  but  40  feet 
distant  from  lot  9;  that  in  order  to  Induce 
ai^llants  to  take  up  th^r  resld^ce  near 
them,  the  respondents,  In  condderatlon  of 
the  benefits  to  flow  therefrom  to  them,  and 
in  consideration  of  natural  love  and  atfection, 
promised  to  convey  said  lot  9  to  the  appe- 
lant wife  if  the  appellants  would  build  a 
residence  thereon  and  reside  therein ;  that, 
relying  on  such  oral  promise,  appellants 
constructed  a  substantial  residence  with  all 
modem  Improvements  on  said  lot  9,  of  the 
refisonable  value  of  upwards  of  $2,000,  all 
with  the  knowledge,  consent  and  advice  of 
respondoits,  and  went  Into  possession  there- 
of, and  have  at  all  times  since  be^  in  the 
open  and  exclusive  possession  thereof,  occu- 
pying the  same  as  their  residence,  In  accord- 
ance with  the  oral  agreement;  that  the  re- 
sp<mdents  frequently  renewed  their  promise 
to  convey,  but  neglected  to  do  so  untU  on  or 
about  August  25,  1917,  when  a  demand  waa 
made  for  a  deed,  and  respondents  then  for 
the  first  time  refused  to  convey  the  property. 

Two  points  appear  to  have  been  raised  by 
the  demurrer:  First,  that  the  agreement  to 
convey  being  oral.  Is  within  the  statute  of 
frauds;  and,  second,  that  the  action  is  bar- 
red by  the  statute  of  lluLltations. 

[1]  Upon  Oie  first  point,  the  law  appean 
to  be  well  settled  that  a  sufficient  part  per- 
formance will  take  the  case  ont  of  the 
statute  of  frauds,  and  this  applies  to  ^fta 
as  well  as  to  contracts. 

"Ttie  doctrine  of  part  performance  applies  to 
gifts  as  well  as  to  contracts.  An  oral  gift  of 
land,  or  promise  to  give  land,  followed  by  the 
vendee's  taking  possessitai  of  tiis  land  in  pursu- 
ance of  the  promise  and  mafc^wg  valuaUe  and 
permanent  Improvements  In  reliance  thereon, 
may  be  enforced  by  a  court  <^  equity  against 
the  donor  or  his  heirs  or  grantees  wiOi  notfca. 
If  the  promise  to  give  Is  conditioned  oo  tb« 
vendee's  making  improvements,  a  CMnplianoe 
with  the  condition  famishes  a  consideration  for 
the  traniaction.    But  it  is  not  necessary  that 
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ot  nnrtlng  to  the  oonrtB  to  eomi^  tiiat 
which  theratoftm  tbey  bad  erery  reaacm  to 
expect  would  be  fftely  glT«n,  and  In  sndi  a 
case  as  tbts  to  hold  that  the  statute  liad  nm 
Its  coarse  whUe  the  q>peUant8  were  stUl 
without  any  reason  to  suppose  that  their 
rights  were  In  any  wise  denied  or  In  any  way 
Jeopardized,  would  be  to  Import  something 
into  the  oral  agreement  which  does  not  ap- 
pear on  the  face  of  the  complaint.  In  Say- 
ward  T.  Gardner,  6  Waah.  247,  31  Paa  701, 
this  court  said: 


there  be  a  tt^odetf  «ti«ld«*«tlon.  Itthepiom- 
ias  to  give  was  whUly  vncoDdidoiial,  the  ima 
relief  will  be  given  to  the  donee,  baaed  upon  the 
game  reastus  of  estoppel  Bgainst  the  donor  and 
virtual  fraud  upon  the  donee  because  of  his 
change  of  condition  as  in  the  case  of  a  parol 
sale  with  possession  and  improvements.  The 
making  of  the  improvements  is  both  an  act  of 
part  performance  and  the  equivalent,  in  the 
Tiew  of  equity,  of  an  actual  eoaeideratkm/'  86 
Cyc.  681. 

See,  alHS  Olancy  r.  Ftusky.  187  lU-  606,  6S 
N.  E.  6M,  62  L.  B.  A.  277;  Burrla  T.  Land- 
ers; 114  OaL  810,  46  Pac.  162;  Walnwrlglit 
T.  Talcott,  60  Oomi.  48,  22  AtL  484;  Barrett 
T.  Schlelch,  87  Or.  618, 62  Fac.  792. 

Tills  court  has  recognized  this  rale  in 
Otrionan  t.  Lararai.  40  Wash.  821,  99  Pac. 
262,  where  Judge  rollers,  veaklns  tor  the 
court  said: 

"An  agreement  for  a  gift  of  land  will  not,  of 
course,  be  enforced  on  proof  aI<Hie  of  the  prom- 
ise to  give,  ^nds  is  true  whether  the  promise 
be  <xti  or  in  writing.  But  where  the  invmlsee 
accepts  the  promise,  enters  into  possession  and 
makes  iniMWvements  on  the  land,  or  does  eome 
other  act  on  the  faith  of  the  promise  which 
materially  changes  his  condition,  the  pcomisoi 
will  be  required  to  make  good  the  gift.'* 

[2]  ThB  second  point  raised  Is  not  so 
easily  decided.   We  have  said: 

"Courts  of  equity  in  cases  of  concurrent  ju- 
risdiction consider  themselves  bound  by  the 
statutes  of  limitatiou  which  govern  courts  of 
law  in  like  cases,  and  this  is  rather  in  obedience 
to  the  statute  than  by  analogy.  Hence  if  ttie 
statute  would  bar  an  action  at  law,  it  wUl  be 
eqnally  a  bar  in  eqnhr,  the  mode  of  relief  mak- 
ing no  difference.'*  Hotehfcfai  t.  MeNavghtOri- 
Uns  ImpHrranent  Oo^  172  Fae.  S64. 

A  doctrine  wMcii  we  In  no  wise  modify. 
But  In  this  case,  while  the  promise  was  made 
in  1912,  no  time  appears  to  have  been  fixed 
tor  its  perforjnance  by  the  delivery  of  a  deed, 
and  at,  the  worst  a  reasonable  time  must 
elapse  before  the  statute  would  begin  to  run. 
Shall  we  say  that  situated  as  were  the  par- 
ties here^  rdated  by  the  doseet  ties  vt  blood, 
living  but  40  feet  apart,  and  presumably 
asBoelatlug  daily  In  the  most  intimate  rela- 
tions, and  with  complete  trust  and  confi- 
dence each  to  the  other,  the  strict  mle  as  to 
what  would  be  a  reasonable  time  as  between 
parties  dealiog  at  arm's  length  should  apply? 
However  that  may  be,  Is  this  not  rather  one 
of  those  cases  where  the  stotote  does  not 
begin  to  rOD  until  there  has  been  a  demand 
for  performance  and  a  refusal?  Where  such 
a  relation  exlsto  as  Is  here  alleged,  it  seems 
to  na  not  only  eqnltoble  but  logical  as  well, 
to  hold  that  there  was  no  breach  of  the  piXHn< 
lee  sufficient  to  cause  the  statute  to  begin  to 
run  until  there  had  been  a  demand  and  a  re- 
fusal. Without  snch  a  refusal,  aiq^ellanto 
eoold  not  have  been  advlaed  of  tb»  necesaity 


*'In  the  case  before  as,  the  contract,  which 
must  be  treated  as  an  agreement  to  convey,  and 
not  a  conveyance,  specifies  no  time  at  which  a 
deed  should  be  made.  The  cause  of  action  for 
its  enforcement  did  not  tiierefore  accrue  until 
after  demand  bse  the  deed  ot  the  lapse  of  a  rea- 
sonable time.  According  to  the  evidence,  Meigs 
mads  a  demand  for  a  deed  from  Gardner  as 
soon  as  he  learned  where  he  was,  and  the  first 
time  he  saw  him  aft»  the  contract  was  made. 
That  was  certainly  within  a  reasonable  time, 
and  this  action  was  begun  very  soon  afterwards, 
and  it  follows  that  it  la  not  barred  by  the 
atatote  of  limitations.  Indeed,  it  may  be  said 
that  the  caaae  of  action  did  not  reaUy  accrue 
notn  appellsnt  Gardner  refassd,  npon  demand, 
to  enente  a  CMmyanos  of  the  property." 


W«  coDcSude,  Oieretore,  that  tte  complaint 
states  a  cause  at  actioo  suflteteut  to  call  for 
an  answer  on  the  merits. 

Reversed,  with  tostructlonB  to  orerrule  the 
demurrer. 

MAIN,  O.  3.,  and  HITCTHELI^  OBAD- 
WIOK,  and  HAOKINTOSH,  J  J.,  concur. 


OLNET  et  ur.  v.  McNAIB  et  al  (No.  15032.) 
(Sapveue  Oonrt  of  Wasblngttm.  JTan.  6.  1919.) 

1.  InniANB  «=»5— Indiahs  or  Xakhea  Bkb- 

EBVATION— STATOS. 
Kesidents  of  Indian,  blood  on  Yakima  Res- 
ervation are  wards  of  the  government,  although 
some  of  them  are  permitted  to  conduct  their 
own  affairs,  and  have  prospered  aud  entered 
into  the  banking  and  otoer  business. 

2.  Indians  «=>23— Personal  Pbopkbtt— Ti  - 
tle. 

In  the  issuance  of  personal  property  to  In- 
dians, the  government  does  not  part  with  Its 
title  absolutely,  and  may,  whenever  it  sees  fit, 
step  in  and  prevent  the  sale  or  dlspositiim  there- 
of, or  may  retake  It  entirely.  If  deemed  advisa- 
ble. 

3.  Taxation  ^ssA  —  Indiaws  —  PaBsovAt. 

PaoFUTT. 

Not  only  property  issued  by  the  government 
to  Indians,  but  also  the  increase  and  property 
purdiased  with  the  proceeds  of  the  sale  of  is- 
sued property,  and  tocrease,  Is  exempt  from 
taution  by  the  state. 
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I.  TAXAiioir  «=»t!0O— Aonoir  to  Yacats— 

FBBBOlfAI.    PbORBTT    ISSUBD   TO  IXTDXAXIS 

BT  Gotunhbut— SviDKircB. 
In  an  actiwi  by  an  Indian  to  wt  aside  aa- 
•eument  of  taxes  on  personal  property,  evidence 
held  to  sustain  a  finding  that  the  property  was 
all  acquired  with  the  proceeds  of  issued  property 
and  the  increase  dS  issued  property. 

Department  1. 

Appeal  from  Snperlor  Court,  Taklma 
Comity;  Harconrt  M.  Taylor,  Jadge. 

Proceeding  by  Philip  Olney  and  wife 
against  W.  D.  McNalr  and  J.  F.  Peters,  re- 
spectively County  Asseesor  and  County 
Treasurer  of  Yakima  county,  Wash.,  to  set 
aside  as  Invalid  and  void  an  assessment  and 
levy  of  taxes.  Judgment  for  plaintlOs,  and 
defendants  appeal.  Affirmed. 

O.  S.  8<&mnaDn  and  J.  Lraca  Want,  both 
of  Yakima,  for  appellants. 

Bogle,  Graves,  Merrltt  &  Bogle,  of  Seat- 
tle, and  Thomas  H.  Wilson,  of  Taklma,  tor 
respondents. 

TOLMAN,  J.  This  is  an  appeal  from  a 
Judgmoit  setting  aside  as  invalid  and  rold 
the  assessmoit  and  levy  of  taxes  against 
certain  peraonal  property  of  respcmdents, 
and  perpetual^  aijotnlng  any  attoniM;  to 
collect  the  same. 

Respondents,  who  are  husband  and  wife, 
are  of  Indian  blood,  and  are  members  of 
what  Is  known  as  the  Yakima  Indian  Na- 
tion or  tribe,  and  reside  on  allotted  lands 
stlU  held  in  trust  for  them  by  the  United 
States,  in  the  Yakima  Indian  Reservation, 
Yakima  county.  Wash.  Appellants  are  the 
assessor  and  treasurer  of  Yakima  county. 
It  Is  alleged  and  admitted  that  In  the  year 
1917  the  assessor  listed  and  assessed  as  the 
personal  property  of  respondent  Philip  01- 
ney  1,500  sheep,  placing  an  assessed  valua- 
tion of  f6,000  thereon,  and  caused  such  as- 
sessment to  be  placed  upon  the  tax  rolls  of 
the  county  for  the  purpose  of  the  levying 
and  collection  of  taxes  thereon,  and  that 
taxes  have  been  levied  thereon  according  to 
the  rate  fixed  for  Yakima  county,  and  that 
the  same  have  been  certified  to  the  ooooty 
treasurer  for  collection. 

The  complaint  alleges: 

"^at  the  personal  property  aforesaid  is  the 
increase  of  personal  property  issued  to  the  plain- 
tUF  Philip  Olney  by  the  United  States  pursuant 
to  the  acts  of  CooKress,  providing  therefor,  and 
also  was  purchased  with  the  rents,  issues  and 
profits  from  the  allotments  to  plaintiSs,  and 
said  personal  pn^terty  coosists  wholly  of  said 
issued  property  and  the  increase  and  profits 
tlurettf  and  derived  therefnsn  and  derived  fK»n 
the  rents,  issues  and  profits  of  the  allotments 
to  ptadDtiSi.'' 

And,  further,  that  the  listed  and  taxed 
property  Is  not  liable  to  taxation  by  Yaki- 
ma county.    All  of  which  is  denied  by  the 


answer.  Hie  proof  tenda  atnnvly  to  Aovr 
that  Charles  Oln^,  the  fktter  of  reapcmO- 

ent  PhOip  Otnej,  vhlle  bat  a  boy,  vrait  tip- 
on  the  reaervaHon  as  early  as  186S,  and  has 
since  remained  there;  that  he  had  nothing 
when  he  went  there;  that  he  attended  the 
Indian  school,  worked  as  directed  during 
school  time  and  vacation,  recdved  his  board 
and  clothing;  and  that  after  a  time,  Uw 
agent  In  charge  Issued  to  him  three  cows 
and  a  heifar,  the  first  property  which  he 
ever  had,  and  these,  vflth  the  increase, 
amounted  to  some  30  head  at  Uie  time  of 
what  is  known  as  the  Priestley  Issne. 
About  the  year  1880,  Captain  Priestley,  (h«i 
the  agmt  in  chai^,  having  on  hand  a  con* 
slderable  number  of  cattle  belonging  to  the 
United  States,  and  branded  "ID,"  signifying 
"Indian  Departmmt,"  assnming  that  the  In- 
dians had  made  sach  progress  towards  sdf- 
snpport  as  to  warrant  that  action,  and  aii- 
parently  acting  nnder  grawal  ordsm  fironci 
the  govammait,  made  a  general  Issue  of 
cattle  to  the  Indians  then  on  the  reaem- 
tion,  calling  In  the  heads  of  families,  aac«^ 
talning  the  number  of  (Mldren  in  eedi  fami- 
ly, and  basing  the  issue  of  cattle  theremi. 
And  according  to  the  testimony  of  Charles 
Olney,  several  head  of  cattle  were  then  Is- 
sued to  him  for  himself,  his  wife,  and  his 
four  children.  The  officer  dellverliv  the  cat- 
tle to  him  spedfied  which  ones  were  for 
each  Individual  member  of  his  family,  and 
while  these  cattie  were  run  all  together,  and 
with  those  which  Charles  Olney  formerly 
possessed,  yet  each  child  was  taught  to  know 
Its  own  cattle  and  the  Increase  thereof,  so 
that  each  monber  of  the  family,  at  all  tlmeSv 
knew  whidb  cattle  b^onged  to  eedi  monber 
of  the  family.  From  time  to  tlme^  steers 
and  dry  cows  were  sold,  and  the  proceeds 
of  the  sales  of  those  belonging  to  eadi  child 
were  Invested  in  heifers,  so  that  the  num- 
ber belonging  to  eadi  child  continued  to  la- 
crease.  About  the  time  that  Philip  Olney 
became  of  age.  It  was  found  that  he  pos- 
sessed some  30  or  40  head  of  cattle,  and  at 
that  time  he  b^n  to  distinguish  his  cattle 
from  his  father's,  using  his  father's  brand, 
bnt  placing  it  in  a  different  position  or  place 
upon  his  animals,  so  that  they  were  always 
readily  distinguishable  from  those  betonginc 
to  his  father  and  other  members  of  the 
family.  He  continued  to  mn  his  cattle  witb 
his  father's,  however,  until  about  the  year 
1902.  when  the  cattie  were  aU  sold,  both  his 
and  his  father's,  and  the  proceeds  of  the 
sale  yrere  Invested  in  sheep.  PblUp  <Mn^, 
his  father,  and  an  uncle  all  Invested  In 
sheep,  and  handled  their  sheep  ti^ether  In  a 
sort  of  partnerahipk  In  190C  the  uncle  with- 
drew from  the  partnership  and  took  away 
his  share  of  the  sheep,  and  in  1&15  Philip 
and  his  father  divided  the  aheq?  which  they 
had  held  In  common  after  the  uncle  with- 
drew, and  eacb  hafi  since  handled  bis  af- 
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fairs  safMurately.  All  of  ttie  abeep  now  as- 
sessed as  t^e  property  at  respoadenta  were 
aoaolred  In  tbe  mmnner  Btmted^  Philip  01- 
nay  never  worked  toe  wages  or  earned  oion- 
ey  except  In  caring  for  bis  stot^;  and  bis 
fiUber.  while  having  earned  money  by  rid- 
ing the  range  and  as  captain  of  tbe  Indian 
police,  testifies  that  all  sncb  earnings  were 
used  to  sui^rt  his  family,  as  also  was  a 
couslderaUe  .p<Hrtion  of  tbe  money  which  he 
derived  from  the  sale  tji  his  Issned  stock  and 
its  increase.  All  <tt  tbe  testimony  Is  to  the 
effect  that  no  stock  was  bou^it  by  PhlUp 
or  bis  father  e:icept  with  tbe  proceeds  of  the 
sale  of  Issued  stock  or  Its  Increase.  It  la 
admitted  ttiat  at  the  time  PfalUp  came  of 
1^,  or  when  be  married,  his  father  and 
mother  each  gave  blm  a  cow  or  calf,  bo  that 
he  got  a  Uttle  more  than  his  share  of  the 
stodE.  Bnt  we  do  not  consider  this  of  suf- 
ficient importance  to  change  the  situation 
or  to  interfere  wiUi  the  finding  that  the 
sheep  assessed  were,  as  alleged  In  tbe  com- 
plaint, acquired  from  the  increase  of  person- 
al property  Issned  to  Philip  Olney  by  the 
United  States. 

[1, 1]  From  the  very  beginning  the  federal 
government  has  treated  Indians  and  Indian 
tribes  as  wards  of  the  nation,  and  they  have 
at  all  times  been  under  the  care  and  control 
of  a  department  spedBcally  charged  with 
the  duty  of  looking  after  their  affairs,  with 
tbe  avowed  intent  and  purpose  of  enconrag' 
log  habits  of  Industry,  Inducing  tb^  to  en- 
gage in  the  raising  of  stock  and  the  cultiva- 
tion of  tbe  soli,  to  the  end  tbat  they  may  be- 
come not  only  self-supporting,  hut  useful, 
productive,  and  dvlUzed  members  of  the 
GMnmnnlty  In  which  they  live.  While,  strict- 
ly speaking,  no  such  thing  as  a  tribal  gov- 
ernment now  exists,  or  perhaps  ever  existed 
on  the  Taklma  Ileservatlon,  yet  the  resi- 
dents thereof  of  Indian  blood  are,  none  tbe 
less,  wards  of  tbe  nation.  In  ordinary  af- 
fairs, the  individual  who  has  shown  aUUty 
so  to  do  is  no  donbt  permitted  to  conduct  his 
own  affairs.  But  the  right  and  power  of 
snpervision  stlH  ranains  In  tbe  federal  gov^ 
enunent;  and  may  be  exercised  at  any  time. 
In  tbe  Issue  of  pOTSonal  property,  tbe  gov- 
ernment does  not  part  with  Its  title  abso- 
lute, and  may,  whenever  It  sees  fit,  step  In 
and  prevmt  the  sale  or  dbqposltlon  thereof 
by  Its  ward  who  Is  In  possession,  or  may  re- 
take it  entirely  if  deemed  advisable. 

[S]  The  sole  question  here  is  whether  such 
property  Is  liable  to  taxation  by  the  officers 
of  the  county  where  it  Is  situated.  In  Unit- 
ed States  V.  Blckert,  188  U.  S.  432,  23  Sup. 
CL  478,  47  L.  M.  632,  the  late  Mr.  Justice 
Harlan,  in  answering  this  qnestion,  said: 

'^e  peracHiBl  property  in  guestion  was  pur- 
chased  with  tbe  money  of  the  fovemment  and 
was  famiahed  to  the  Indians  In  order  to  main- 
tain tbem  on  the  land  allotted  during  the  pe- 
riod of  tbe  trust  estate,  and  to  induce  them 


to  adopt  the  faaUts  of  dviUsed  Ufe.  It  wa^  In 
fact,  the  property  of  tbe  United  Statea,  and  was 
put  into  the  hands  of  the  Indians  to  t>e  used  in 
execution  of  the  purpose  of  tbe  goTernment  in 
reference  to  tbem.  The  assesament  and  taxation 
of  tiie  personal  property  would  necessarily  have 
the  effect  to  defeat  that  purpose." 

It  has  also  been  squarely  held  that  not 
only  the  Issued  property  Is  exempt  from 
taxation,  for  the  reasons  above  mentioned, 
but  also,  and  for  the  same  reasons,  the  In- 
crease of  the  issued  property,  property  pur- 
diased  witb  tbe  proceeds  of  the  sale  of  the 
Issued  property,  and  prc^wrty  purdiased 
with  ttie  proceeds  of  the  sale  of  increase  Of 
Issued  property,  is  likewise  exempt.  United 
States  V.  Pearson  (D.  G.)  231  Fed.  2TO.  The 
case  Just  cited  reviews  the  authorities, 
treats  the  subject  exhaustively,  and  an- 
nounces a  mie  of  law  whtcfa  should  be  and 
Is  decisive  here. 

[4]  We  And  nothliv  In  the  record  whidi 
in  any  wise  disputes  or  even  casts  suapletoa 
upon  the  testimony  offered  to  show  that  tbe 
property  Involved  was  all  acquired  with  the 
proceeds  of  Issued  property,  and  the  In- 
crease of  Issued  property.  The  fact  tbat 
money  was  borrowed  from  time  to  time  for 
use  In  tbe  lambing  season,  and  to  care  for 
tlie  she^,  does  not  raise  a  presumption 
that  It  was  used  fbr  other  purposes,  so  as  to 
discredit  the  direct  testimony  of  the  wit- 
nesses tbat  none  of  it  was  used  to  purchase 
stock,  and  that  no  stock  of  any  kind  was 
ever  purchased  by  them  except  with  tbe  pro- 
ceeds of  Issued  property,  or  Increase  of  la- 
sued  property.  The  fact  tbat  Philip  Olney 
appears  to  be  a  man  of  Intelligence  and  of 
scHQe  education,  that  be  has  prospered  In 
his  affairs,  or  even  that  be  is  an  officer  and 
stockholder  of  a  bank,  does  not  overcome 
this  testimony,  or  make  him  any  the  less  a 
ward  of  tbe  government. 

Tbe  Jndgmmt  is  affirmed. 

MAIN,  C.  J.,  and  MACKINTOSH, 
MITCHELL,  and  CHADWICK,  JJ.,  concur. 


EIBKLAND  et  ux.  v.  DRElSSEnj  et  aL 
(No.  14970.) 

(Supreme  Court  of  Washington.  Jan.  6,  1819.) 

1.  FBAun  «s>ll(l>— EzPusnoHS  or  Openioi^ 
— Statbhknts  or  Aokitts  or  AasiomcB  von 

CBKDrroBS. 

Representaticais  by  agents  of  mercbants'  as- 
sociation in  charge  of  business,  wboae  owner 
bad  aas^ed  to  association  for  creditors,  made 
to  parents  of  owner,  who  bad  lent  bim  money, 
as  to  probid)ility  of  banlcruptey  proceedlngB  if 
parents'  daims  were  Insist^  n^oa,  and  state- 
ment there  would  be  enough  to  pay  Giem  after 
all  other  creditors  were  paid  In  full,  held  mere 
erpresaiona  of  opinion,  not  constituting  action- 
able fraud. 
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SEKTATIOttS— BKFBBBBIOIfB  OT  OPHnOR. 
ABsaranccfl  by  parchasera  of  buslneas,  trliose 
owner  had  assigiied  to  merdiaiits'  association 
for  benefit  of  credit6rfl,  made  to  owner's  parents, 
who  had  lent  him  money  and  rendered  acrricea, 
that  all  claims  would  b«  paid  out  of  buMness, 
heU  mere  nnactionable  expreaaioni  of  oj^nim. 

3.  Frauds.  Statuie  or  «s»l7— COntbaot  to 
AnswxE  FOB  Dkbt  or  Another. 
Oral  contract  assuminc  and  agreeinr  to  pay 
debt  of  another  ia  unenforceable  1^  itatate  of 


Department  1. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Brace  Blake,  Judge. 

Action  by  £dward  J.  Eirkland  and  wife 
against  B.  O.  Dressel  and  ottaws.  From  judg- 
ment for  deflendanti;  plalntUfa  appeaL  Af- 
flnned. 

Bodie  &  Onstine,  of  Spokane,  for  appel- 
lants. 

Wakefield  &  Wltberspoon.  of  Spokane,  for 
respondents. 


TOLMAN.  J.  Appellants  brought  this  ac- 
tion, alleging  that  by  fraud  and  deceit  of  re- 
spondents they  were  deprived  of  or  prevent- 
ed from  realizing  upon  four  dlfTerent  and 
separate  choses  In  action.  The  case  was  tried 
to  a  Jury,  and,  at  the  close  of  appellants'  ev- 
idence, the  trial  court  sustained  a  motion  for 
a  nonsuit,  took  the  case  from  the  Jury,  and 
entered  a  Judgment  In  favor  of  respondents 
as'  a  matter  of  law,  from  which  Judgment 
this  appeal  is  taken. 

Having  In  mind  the  rule  laid  down  in  God- 
efroy  v.  Hupp,  93  Wash.  376,  160  Pac.  1056, 
the  evidence,  or  the  reasiHiable  Inferences 
from  the  evidence  offered  by  appellants,  dis- 
closes substantially  the  following  facts:  Ed- 
ward R.  Elrkland,  one  of  the  defendants,  and 
a  son  of  appellants,  who  are  husband  and 
wife,  was  on  B^ebruary  6,  1911,  and  for  a 
long  time  prior  thereto,  engaged  in  the  gen- 
eral merchandise  business  at  Metalioe  and 
at  Metallne  Falls,  In  Pend  Oreille  county, 
Wash.,  and  then  had  assets  of  the  book  value 
of  about  $25,000,  but  was  heavily  Involved, 
owing  some  $19,000,  which  apparently  he  was 
unable  to  pay  as  it  matured.  On  the  date 
last  mentioned,  be  transferred  all  of  his  as- 
sets by  trust  deed  to  the  Spokane  Merchants' 
Association,  conditioned  that  the  association 
should  take  immediate  possession,  operate 
the  business,  or  dispose  of  the  same,  togeth- 
er with  the  other  assets,  at  public  or  private 
sale,  collect  or  compromise  all  outstanding 
accounts,  and,  after  paying  the  expenses,  to 
distribute  the  proceeds  equally  and  ratably 
to  the  creditors,  and,  after  the  payment  of  all 


tbe  indebtedness  in  ftril,  reooimqr  wtastmlSht 
ranaln  ot  tbe  assets  to  Ettwazd.  R.  Kirkiand. 
At  tbe  time  tlds  deed  of  tmst  was  made,  Ed- 
ward B.  SirUand  was  indebted  to  appellants 
in  tbe  sum  of  HSOO  at  bKng  cash  loaned 
to  him  by  his  mother,  Mddi  waa  evideaced 
by  a  note  for  |800,  dated  10  days  befWe  the 
making  ot  tbe  tmst  deed,  secured  by  a  bill 
of  sale  of  the  same  ibtte,  purporting  to  trans- 
f^  to  the  payee  of  ttw  note  three  bead  of 
horses  thertin  described,  which  bill  of  sale 
appears  not  to  have  been  Recorded.  Also  at 
the  time  of  flie  making  of  the  trust  deed, 
Edward  B.  Elrkland  was  indebted  to  appel- 
lants in  tbe  snm  of  |2,100  for  14  months' 
wages  earned  by  his  father,  who  had  been 
In  his  empl(qr  during  that  length  of  time  un- 
der an  agreemrat  that  he  should  receive  $190 
per  month  for  his  services,  no  part  of  whldi, 
it  is  claimed,  was  ever  paid.  The  note  In* 
debtedness  was  shown  on  the  books,  but  tbe 
Indebtedness  for  services  was  not  so  shown. 

Respondent  Leggett  was  an  adjuster  em- 
ployed by  the  Merchants'  Association,  and 
went  to  Metallne  Falls  for  the  purpose  of 
taking  an  Inventory  of  the  business  so  trans- 
ferred, and  to  arrange  for  the  manegeineDt 
and  operation  of  the  same,  and  at  various 
times  later  visited  the  place  where  the  busi- 
ness was  carried  on  for  the  purpose  of  over- 
seeing and  checking  up  the  books  and  r^rt- 
Ing  conditions  to  the  association.  Respond- 
ent EX  O.  Dressel  was  employed  by  the  asso- 
ciation as  manager  of  the  mercantile  busi- 
ness so  turned  over  to  It,  and  had  personal 
charge  and  direction  of  the  same  under  Leg- 
gett Shortly  after  the  making  of  the  trust 
deed,  appellants  Informed  Leggett  and  Dres- 
sel of  their  claims  against  their  son  Edward 
R.  Kirkiand,  and,  according  to  appellants' 
testimony,  Leggett  and  Dressel  then  advised 
that  the  claims  be  not  presented  or  then  In- 
sisted upon  as  they  were  large,  and  if  so  pre- 
aented  would  probably  result  In  the  creditors 
filing  a  petition  in  bankruptcy,  and  apparent- 
ly respondents  Leggett  and  Dressd  said  or 
intimated  that  without  such  preseutation  the 
claims  could  be  paid  out  of  the  business  after 
all  other  creditors  were  paid  In  full,  and  at 
or  before  the  time  wtien  the  remaining  as- 
sets should  be  returned  to  Edward  B.  KIA- 
land.  Whether  relying  upon  these  represen- 
tations or  for  other  reasoas,  apprilants-  did 
not  lay  claim  to  the  bwses  described  In  the 
bill  of  sale  given  to  secure  the  note,  but  per- 
mitted tbe  same  to  be  takm  posaessiOD  ot 
and  inventoried  by  the  Merchants'  Associa- 
tion. Nor  did  appellants  present  either  of 
these  daims  to  the  association,  or  ever  make 
directly  to  it  any  claim  that  they  were  cred- 
Itora  of  Edward  B.  Elrkland. 

By  agreement  with  respondents  Leggett 
and  Dressel,  app^ant  Eldward  J.  Elrkland 
acc^ed  employment  the  Mcnhanttf  As- 
sociation at  an  agreed  salary  of  $90  per 
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month,  of  whicb  he  claims  to  have  drawn 
not  to  exceed  |40  per  month,  and  this  mostly 
In  merchandise  from  Qie  stora  Appellant 
Edward  J.  Elrkland  so  continued  In  such 
employ  dnring  the  three  years  that  the  as- 
sociation was  In  charge  of  the  business,  and 
seems  to  have  rendered  &lUifaI  servicea; 
the  third  claim  or  chose  In  action  mentioned 
in  the  complaint  beins  the  balance  claimed 
to  be  due  for  the'serrlces  so  rraidered. 

It  further  appears  that  In  Jnne,  1913,  Bd- 
ward  B.  Klrkland  procured  from  his  mother 
a  loan  of  $675  (whether  she  thought  she  was 
loaning  the  money  to  her  son  or  to  the  as- 
eodatloa  is  somewhat  obscure),  whici  money 
apparently  he  tamed  over  to  reqiondent 
Dressel  In  charge  of  the  business  for  the 
MerchantB'  Asaodatloo,  but  for  just  what 
purpose  does  not  dearly  appear,  although 
there  ts  some  testimony  to  the  effect  that  It 
vas  needed  to  make  up  a  sufficient  sum  to 
pay  an  expected  or  promised  dividend  to 
creditors.  At  the  time  of  obtaining  ttiis  9976, 
Edward  R.  Klrkland  gare  to  his  mother  as' 
security  thereto  a  memorandum  in  writing 
as  follows: 

*^eta]ine.  Wash^  Jane  14/18. 
"This  is  to  certify  that  I,  JB.  R  KlrUand,  hai* 
this  day  sold  to  Mrs.  Sarah  J.  Sltfcland.  one 
bla<^  team  of  bmses  and  wagon  and  <mtt  yoke 
cattle  about  6  years  old  for  the  aum  of  Ave  hun* 
died  seTuity-flTe  doUaia  DV676:00). 

"B.  K.  KlrBand." 

Apparently  the  prt^rty  mentlooed  in  this 
memorandum  was  then  In  the  possession  of 
the  Merchants'  Association,  claimed  by  it  un- 
der its  trust  deed,  all  of  which  was  well 
known  to  appellants ;  and  the  reasonable  in- 
ference Is  that  It  was  Intended  to  take  ef- 
fect and  transfer  title  to  Sarah  J.  Klrkland 
when  all  of  the  other  creditors  shouni  have 
been  paid  In  full  and  the  remainder  of  the 
property  returned  to  Edward  K.  Klrkland. 
This  Uem  constitutes  the  fourth  demand  or 
chose  In  actlcm  set  forth  In  appellants'  com- 
plaint. 

Ihirlng  the  three  years  In  which  the  Mer- 
diants'  Association  was  In  charge  of  the 
bualn^a,  the  indebtedness  was  reduced  from 
119,000  to  about  $7,600;  and  about  February 
1, 1914,  respondent  B.  O.  Dresael  and  Edward 
R.  Klrkland  wait  to  Spokane,  and  through 
the  MeEchanta*  Assodatlon,  and  with  the  aa- 
Hfltance  of  napon^t  Leggrtt,  Induced  the 
rsmalnlns  creditors  of  Edward  B.  Klrkland 
to  accept  75  cents  on  the  dollar  in  setae- 
meat  of  their  dalms,  and  to  coosnit  to  a 
transfer  by  the  Herdants'  Association  of  all 
of  the  assets  constituting  the  trust  to  re< 
spondent  E.  O.  Dressel,  In  conslderatlfm  of 
a  cash  payment  of  $6,400,  whiai  ai^rently 
was  auffldent'to  pay  the  creditors  the  amount 
■greed  upon.  This  purchase  price  of  $5,400 


was  furnished,  one-fourth  by  respondent  B. 
O.  Dressy,  one-fourth  by  respondent  Arthar 
W.  Dressel,  and  one-half  by  respondent  Leg- 
gett  No  inveutory  was  taken  at  the  time 
of  this  sale,  and  tjie  conveyance  was  made 
direct  and  without  conditl<m  to  re^ondent 
E.  O.  Dreesel.  Appellants  were  Informed 
as  to  what  bad  taken  place,  and  were  given 
to  understand  that  the  transfer  would  In  no 
wise  prevent  the  payment  of  their  claims  as 
theretofore  understood  out  of  the  business, 
which  would  still  be  carried  on  In  trust  In 
the  same  manner  as  before,  with  the  priv- 
ilege extended  to  Edward  R.  Klrkland  at  any 
time  Tiilthln  two  years  to  redeem  or  repur- 
chase the  business  by  paying  $7,500,  or  an 
amount  equal  to  the  face  of  the  claims  of 
creditors  which  In  the  transaction  had  been 
settled  at  75  cents  on  the  d<dlar.  It  Is  sug- 
gested that  there  mu  an  agreemant  In  writ- 
ing to  that  effect,  but  none  was  produced  or 
offered  In  evidence. 
After  this  sale,  matters  appear  to  have 
'  gone  on  as  before  for  a  period  of  some  six 
months,  when  respondent  Edward  B.  Klrk- 
land. having  had  some  domestic  difficulties, 
Infonned  aH>eUaikts  that  be  was  going  away, 
and  would  not  make  any  attonpt  to  redeem 
the  biuioaBs,  and  be  did  go  away,  and  has 
never  rrtumed  to  the  business  or  made  any 
effort  to  redeem  or  repurchase  it  There  Is 
efldokee  that  ajntellantB,  or  cme  of  them,  *had 
conreraatUuis  at  different  times  following  the 
departure  of  Edward  R.  Elrkland,  with  the 
respondents*  in  which  they  inquired  whether 
the  tact  that  their  son  had  gone  away  would 
have  any  effect  on  Qie  payment  <^  their 
clain^s,  and  rec^ved  more  or  less  general  as- 
surances that  that  would  make  no  difference 
In  the  situation;  and  appellants  claim  that 
not  tmtll  September,  1915,  were  they  advised 
by  respondents  that  they  must  look  to  their 
son  for  payment  of  their  claims,  and  not  to 
the  business. 

[1]  It  is  somewhat  difficult  to  determine 
upon  Just  what  theory  appellants  hope  to  re- 
cover. The  original  representations  as  to 
the  probability  of  bankruptcy  proceedings  If 
appellants'  claims  were  Insisted  upon,  and 
the  suggestions  or  statements  that  there 
would  be  enough  left  to  pay  them  after  all 
other  creditors  were  paid  In  full,  were  clear- 
ly expressions  of  opinion  only,  and  that  too 
upon  subjects  of  which  appellants  had  equal 
knowledge,  and  upon  which  their  own  Judg- 
ment should  have  been  as  good  as  that  of 
respondents.  Clearly  these  statements  or 
representations  do  not  constitute  actionable 
fraud. 

The  claim  for  services  rendered  to  the 
Merchants'  Association  had  accrued  at  the 
time  of  the  sale  of  the  assets  .to  the  re- 
spondents, and  appellants  knew  of  such  sale 
at  the  time  It  occurred.  They  were  then 
privileged  to  present  their  claim  to  the  as- 
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soctatlon  and  demand  their  moiu^,  or  to 
withhold  It  In  the  hope  that  thereby  tfa^ 
might  aid  their  son  to  redeem  the  business. 
The  repres^tatloDs  of  respondents  as  to  this 
matter  do  not  appear  to  have  gone  beyond  the 
statement  that  the  son  still  had  the  same 
right  as  before  to  redeem  the  business,  and 
there  la  no  showing  that  such  statements 
were  false  In  any  particular.  This  Is  also 
true  of  the  $676  loaned  In  1913.  Assuming 
that  the  loan  was  In  fact  made  to  the  asso- 
datloD.  and  It  was  liable  for  both  of  these 
Items,  If  it  paid  them,  the  amount  so  paid 
would  be  added  to  the  sum  which  Edward.  B. 
Klrkland  would  have  to  pay  before  becoming 
repossessed  ot  the  business.  Die  most  rea- 
sonable Inference  to  be  drawn  from  the  evi- 
dence,  however.  Is  that  the  fSTC  was  loaned 
by  appellants  to  thetr  son,  with  the  expecta- 
tioQ  that  he  would  repay  than  after  he 
should  have  paid  off  his  other  creditws  and 
redeemed  the  business. 

[21  There  Is  a  good  deal  of  testimony  to 
the  effect  that  respondents,  or  some  of  than, 
gave  repeated  assurances  that  all  of  appel- 
lants* claims  would  be  paid  out  ot  the  bus!* 
ness,  both  before  and  after  the  transfer  from 
the  Merchants'  Association  to  respondent 
Dressel,  and  some  evidence  that  these  as- 
surances were  repeated  after  Edward  R. 
Klrkland  abandoned  the  business.  Howev- 
er, at  the  most,  these  were  expresslone  of 
oi^on  only,  that  Klrkland  would  redeem, 
or  that  the  business  would  itscU  pay  oat, 
and  they  fall  far  short  of  being  actionable. 

[S]  Nor  can  resptmdents  be  held  upon  the 
theory  that  they  assumed  and  agreed  to  pay 
the  debt  of  another,  whether  that  other  be 
Edward  R.  Kirkland  or  the  Spokane  Mer- 
chants' Association,  because  all  of  their  prom- 
ises to  pay,  if  there  be  any  such,  were  oral 
only,  and  fall  within  the  inhibition  of  the 
statute  of  frauds.  Much  as  we  sympathize 
with  appellanta  in  their  losses,  yet  we  think 
the  evidence,  and  the  reasonable  inferences 
to  be  drawn  therefrom,  all  point  to  the  fact 
that  these  losses  were  occasioned  by  the  de- 
sire to  assist  their  son  and  their  belief  that 
he  had  the  ability  and  steadfast  purpose 
necessary  to  enable  him  to  pay  off  In  full  his 
other  creditors,  redeon  his  business,  and  re- 
imburse them.  His  failure  to  possess  and 
exercise  these  qualitlu,  rather  than  any  r^- 
reseotations  made  by  respondents,  is  respon- 
sible for  the  result. 

We  find  no  error  In  the  rejection  of  testi- 
mony complained  of,  nor  In  the  ruling  of  the 
motlMi  for  nonsuit. 

Judgment  affirmed. 


MAIN,  C.  3.t  and  CHADWICK,  MACKIN- 
TOSH, and  MITCHBLU  JJ^  concur. 


AMBBIOAN  SAVINGS  BANK  &  TBUST  GO. 
T.  NATIONAL  8UBETT  CO.  et  al. 
CNo.  14866.) 

(Supreme  Gonrt  of  Washington.  Jan.  6,  1919.) 

HxuHWATS  *s»113(t9— OomnAoxoB's  Bond— 

LOAIfS  TO  GOHTUCIOB. 

One  who  loans  money  to  a  Uihway  omtrac- 
tor  cannot  clein  a  lien  protftited  by  a  statutory 
hoad  in  the  exact  language  of  Seas.  Laws  1909. 
p.  716;  the  bond  under  such  statute  being  sub- 
stituted for  the  rig^t  lien  which  would  uist 
were  the  work  private. 

Department  L 

Appeal  from  Superior  Court,  King  Coun^ ; 
3,  I.  Ronald,  Judge. 

Action  by  the  American  Savings  Bank  it 
Trust  Company  against  the  National  Burety 
C<Mnpaiur  and  others.  Judgment  for  de> 
fendants,  and  plaintiff  anteals.  Afflrmed. 

Farrell,  Kane  ft  Stratton,  of  Seattle^  for 

'appellant. 

O.  B.  Whiter  of  Seattle,  for  reoomidaits. 

TOLB&AN.  J.  This  action  was  Instituted 
by  ap(>eilant  for  the  purpose  of  recovering 
money  loaned  to  tjhe  defendant  lane  for  iwe 
in  proeecnting  his  work  under  a  highway 
contract,  and  re^poodeot  is  songbt  to  be  held 
by  reason  of  its  behof  surety  upon  the  hfmd 
tdven  in  accordance  wllta  Vbm  terma  of  that 
contract  From  a  Judgment  denying  a  re- 
covwy  against  the  bond,  this  ameal  Is  taken. 

Tba  facts  pleaded  and  proved,  so  far  as 
neoesaarjr  to  be  here  set  forth,  are  aidsstan- 
tiaUy  as  follows:  In  April,  1914,  the  boitnl 
of  county  oonuulssioners  ot  King  county 
let  a  contraot  to  Lane  for  the  constructlou 
and  improvement  of  what  Is  known  as  the 
a  Ii.  Morris  nwd.  This  was  the  usual  lump 
sum  contract,  providlns  for  the  payment  in 
monthly  estimates  as  the  work  progressed  of 
75  per  oent  of  the  contract  price,  and  the 
retention  of  25  per  cait.  to  be  paid,  30  days 
after  the  oompletitm  ot  the  w<n1i,'upon  a 
showing  by  the  contractor  "that  all  Just 
debts  due  all  lalwrers,  mechanics,  mat«lal- 
men,  and  persons  who  have  sni^Ued  vatib 
contractor  or  subcontractor  with  material 
or  goods  of  any  kind  for  tbls  work^  have 
been  paid."  The  contract  further  required 
the  furnlddng  of  a  corporate  surety  bond, 
"omdltlcmed  as  required  by  law,  for  the  pay- 
ment oi  all  laborers^  medianlc^  suboontrac> 
tors,  and  materialman,  and  all  penooa  who 
shall  supply  such  perstm  or  persons  or  sob- 
contractors  with  provUms  or  supplies  for 
the  carrying  on  of  sndi  woA,  all  Just  debts, 
dues,  and  donands  Incnrred  in  the  pecfonn- 
ance  of  vaob  work."  In  doe  course  the  bond 
was  furnished,  upon  which  the  respondent 
was  bound  as  surety,  conditioned  in  the  uact 
words  of  the  contract  which  have  Just  been 
quoted. 
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It  Is  Dot  necessary  to  set  out  here  the 
rarlous  transactions  which  took  place  be- 
tween the  appellant  and  the  contractor,  but 
tor  present  purposes  It  Is  snffldent  to  say 
that  the  appellant  loaned  the  contractor  a 
large  sum  of  nuney,  and  he  assigned  the  pro- 
ceeds of  the  contract  to  the  appellant  aa 
security  for  such  loan.  Aw>ellant  received 
the  several  payments  made  by  King  county 
dnrlng  the  pi<(%rees  of  the  work,  and  by 
stipulation  afterwards,  and,  after  crediting 
all  of  such  payments,  filed  its  Hen  claim, 
and  now  se^  Judgment  ac^lBSt  the  bond 
for  upwards  of  $16,000. 

It  will  be  observed  that  the  language  of 
the  contract  and  the  conditions  of  the  bond 
are  the  exact  langoage  of  the  act  of  1909. 
Seas.  Laws  1909,  p.  716.  And  the  appellant 
argues  that  the  language  of  this  act  should 
be  construed  as  though  tbe  last  clause  there- 
of was  preceded  by  the  words  "and  will  pay," 
so  that  the  clause  would  read,  "and  will 
pay  all  Just  debts,  dues,  and  demands  In- 
corred  In  the  performance  of  such  woTt," 
ctmtendlng  that  we  hare  so  conatroed  the 
law  in  ^ect  by  our  holding  In  Title  Guaranty 
Jb  Sure^  Oo.  r.  Ooffman,  Dobson  &  Oo.,  97 
Wash.  211,  166  Paa  680.  A  reading  of  that 
case  without  an  examination  of  the  record, 
and  without  reference  to  the  cases  on  which 
it  Is  based,  ml^t  lead  to  that  cowdusion; 
bat  what  tbe  record  is  examined  It  will  be 
foond  that  tbe  twad  then  sued  up<m  In  Uea 
of  the  last  dause  ot  tbe  statutory  oonditiou 
contained  tbe  words  "and  shall  well  and 
truly  and  ftilthfully  pay  all  Just  debts,  dues, 
and  demands  incurred  In  the  performance 
of  said  omtract,"  maldng  It  dear  that  the 
surety  bad  thus  oontracted  to  pay  all  such 
debts,  dues,  and  demands  without  reference 
to  the  requirements  of  the  statute  and, 
since  money  loaned  Is  a  Just  d^t.  the  court 
waa  bound  to  p^rnxlt  a  recovery  wholly  asi 
a  matter  of  contract  and  without  reference  to 
tbe  language  of  the  statute  upon  which  the 
present  case  turns. 

It  becomes  necessary,  then,  to  Inquire  tbe 
meaning  of  the  statutory  language  whl(^  is 
incorporated  In  the  bond  ta  this  case,  and 
In  tbe  contract  in  pursuance  of  which  the 
bond  was  glT«i.  In  Puget  Sound  State  Bank 
T.  Gallucd,  82  Wash.  445,  144  Pac.  698,  Ann. 
Caa.  1916A,  787,  whldi,  Uke  TlUe  Guaranty 
&  Surety  Co.  t.  First  National  Bank,  M 
Wash.  SB,  162  Pac.  28,  turned  upon  the  lan- 
guage of  tbe  contracts  and  bonds,  Just  as  did 
tbe  Coffman-Dobson  Case,  and  In  none  of 
wUdi  the  langoage  of  the  statute  was  con- 
trolling, Mr.  Justice  Parker,  speaking  fbr  the 
«ourt,  said: 

"If  the  solntion  of  this  problem  rested  alone 
upon  the  language  of  tfae  booi]  and  statute,  there 
would  be  fair  ground  upon  which  to  rest  the 
argnment  Ibat  the  words  'all  just  debts,  dues, 
and  demands  iBCuned  In  fhe  parformanoe  of 
the  work,'  not  bdng  pneadod  the  eonjiine- 
tire  *and,'  Mlated  to  debts,  dues,  and  demands 
incurred  and  payatde  from  GaUuecl  to  the  per- 


sons spedlleally  named  therein,  to  wit.  Tabor* rs,' 
'meebanlcs,'  'snboontraetorB^'  'outterialmeii.'  oad 
petsms  fnrotslilns  '■appUea  for  canrlng  on  said 
work.' " 

And  again: 

"We  cannot  escape  tiie  condnnon  that  thfai 
proridon  of  tfae  contracts  Includes  debts  Inear- 
red  by  Oallucd  of  the  nature  here  InToIved;  that 
is,  that  he  incnrred  such  debts  to  the  bank  in 
the  performance  of  said  work.'  though  this  con- 
dusion  might  not  be  correct  were  the  bank's 
right  rested  alone  upon  the  language  of  the 
bmids  and  itatnte." 

We  are  eMivliioed,  by  a  careful  reading  of 
the%ct  of  190O  aa  a  whole,  that  tbe  Legis- 
lature Intended  It  to  mean  Just  what  Judge 
Parter  said  there  were  fair  grounds  for  hold- 
ing it  to  mean:  L  e.,  ibat  tbe  words  "all 
Just  debts,  dues  and  dMiand^'  reeer  to  tbe 
daasea  of  poaons  immediately  thereinbefore 
named,  so  that  the  only  logical  oonetructlon 
is  that  quoted  from  the  GaUncd  Gaae.  If  ttte 
Legislature  Intended  otherwise  -vrt^  did  U 
througlMmt  the  oitlre  act  refer  to  the  persons 
mentlimed  In  section  1.  namdy,  laborm, 
mechanics,  subcontractors,  materialmen,  and 
those  who  famlshad  nwlles,  and  nowhere 
menticm  creditors,  or  use  any  term  whldi 
woold  cover  those  holding  claims  other  than 
for  labor,  matCTlals,  or  supplies?  Tbe  form, 
of  the  notice  provided  In  section  3  of  the 
act  should  not,  of  ooorae,  be  pmuitted  to 
override  or  modify  any  am/Koa  prorlsloiis 
which  encode  it,  and  yet  this  form  Is  elo* 
qumt  In  expressing  that  the  Legislature  bad 
only  In  mind  t2ie  dasses  qpedflcally  men- 
tioned in  sectlfm  1  of  Oie  act 

It  should  be  borne  in  mind  that  the  Leg- 
islature bad  in  view  luae  pntAic  works  and 
buildings*  and  vaa  providing  secoiltv  and 
protectkm  nUy  to  thoM  wbo^  if 'the  woA  wm 
private  In  its  nature^  mnild  be  protected  hr 
the  lien  laws.  In  otber  wwds,  tbe  bond 
g^rea  under  this  statute  and  In  tiie  atatn- 
tory  language^  becomes  a  substitute  for  tbe 
right  of  ll«i  wbldi  would  olst  were  tbe  work 
private,  and  therefore,  looking  to  analogous 
Hen  eases  tar  a  rule  as  to  who  may  daim 
under  the  bond,  we  find  the  ivevalllng  doo- 
trine  to  be  that  one  who  loans  money  Is 
entitled  to  no  lien  therefor,  Lawson  v.  Hlg- 
gins,  1  Mich.  225;  Steamboat  James  Battle 
V.  Waring,  38  Ala.  ISO;  Dart  v.  Mayhew  k 
Co.,  60  Ga.  104;  Oadenasso  v.  Antondle,  68 
Pac.  765, 127  Cal.  382;  Lion  Bondhig  ft  Surety 
Oo.  T.  First  State  Bank  (Tex.  Civ.  App.) 
194  8.  W.  1012.  Hence  it  logically  follows 
that  one  who  loans  money  to  a  contractor 
on  public  work  cannot  daim  under  the  statu- 
toi7  bond. 

Nor  are  we  impressed  by  tbe  argument 
that  tbe  Legislature  in  1915,  when  it  amended 
the  act  of  1009.  by  leaving  ont  all  reference  to 
debts,  dues,  and  demands,  and  by  adding  a 
proviso  to  the  effect  ttiat  the  provisions  of 
the  act  shall  not  apidy  to  any  money  loaned  or 
advanced^  tbneby  ctmstrued  tbe  lonu«>  act 
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fts  appelant  wouM  bavft  It  It  aeems  to  va 
more  logical  to  aay  Qiat  the  L^slatufe  of 
1916  tor  some  reasoo  feared  that  thla  court 
or  some  other  court  ml^t  so  construe  the 
act  against  Its  Intent,  and  by  amendment  It 
made  haste  to  remove  all  posslbllll^  of  snch 
a  construction  beyond  any  question  or  dotibL 
Our  conclusions  upon  this  branch  of  the 
case  make  it  impossible  for  the  appellant  to 
recover  la  any  event,  and  it  is  therefore  un- 
necessary to  discuss  the  other  questions 
raised. 

The  Judgmmt  of  the  court  below  ts  right, 
and  la  therefore  affirmed. 

MAIN,  a  J.,  and  MITOHiBLI^  UO^m!, 
and  OBADWIOK,  JJ.,  concur. 


HAINES  T.  OOASTWISB  STEAMSHIP 
&  BARGE  CO.   (No.  14988.) 

(Supreme  Court  of  Washington.  Jan.  6,  1919.) 

1.  ilAeiSB  AND  SbBTAITT  •s>212— iRJimiES  TO 

Sebtant-Assuvftion  or  Risk— £Lahd  oh 
Basgb. 

Cook  of  barge,  subsequently  directed  to  [>er- 
form  duties  of  helmsman,  and  injured  vhcn 
^using  steps,  which  slipped,  to  go  on  poop  deck 
to  ascertain  amount  of  water  in  barrels,  pursu- 
ant to  captain's  order,  hold  to  have  assumed 
risk ;  the  steps  being  of  simple  ccoistruction  and 
such  as  were  used  on  all  American  vessels. 

2.  Appeal  and  Ebbob  <3=>231  (8)— Objections 
in  loweb  coubt— motioks  fob  dibected 
Veediot  and  Judgment  Non  Obstante. 

Where  defendant's  motions  for  directed  ver- 
dict and  for  judgment  non  obstante  veredicto 
were  general  I9  thdr  nature,  referring  to  plain- 
tiff's entire  case  based  on  two  causes  of  action, 
ftrst  of  wfaich  was  not  sustained.  Svpreme  Conrt 
oaimot  say  tdiat  trial  etHirt  erred  in  denial  of 

S.  Hastkb  AlfD  Sbbtaht  4=»105{^— Iitjubiu 
TO  SravANT— Use  or  Dikrbxiit  Appabatob 

BT  BHPIATOk 

BhnpkTer  who  uses  apparatus  in  common 
and  ordinary  use  In  line  ot  bunness  in  whidk 
he  is  engaged  cannot  be  held  liable  for  ac- 
cident which  might  have  been  prevented  by  use 
of  different  apparatus. 

4.  HASm  AKD  SUVAMT  «=329S{S)— ISJUUSB 

TO  SnvAff3>— iNanmcnoN  oir  Szkpuoitt 

OF  APPUANOB. 
In  action  for  injuries  to  cook  and  helmsman 
of  barge  when  in  using  steps  by  order  of  cap- 
tain they  slipped  and  he  broke  his  leg,  employ- 
er's request«l  instruction  ou  simplicity  of  the 
steps  should  have  been  given. 

5.  BfASTBB  AND  Sebvaht  «s»286(1)— Injubies 
TO  Sbbvani^-Questions  fob  Jubt. 

Id  action  for  injuries,  from  slipping  of 
loose  steps  to  poop  deck,  by  cook  and  helmsman 
of  barge,  question  whether  failure  to  stop  at 
some  intermediate  port  for  medical  attcotion 


was  due  to  emidoyer's  nsgleet  or  was  at  request 
or  with  consent  <^  injured  hand,  and,  if  former, 
if  his  suffering  was  increased  or  prolonged  and 
recovery  retaided,  ftald  for  Jury. 

Deimrtment  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; J.  T.  Booald,  Judge. 

Adloa  hy  P.  P.  Halnea  against  the  Coast- 
wise Steamship  &  Barge  Company.  From 
Judgment  for  plaintiff,  defuidant  appeals. 
Reversed  and  cause  remanded,  witb  instmo* 
tiona  to  grant  new  trial. 

Trefethen  Sf  Findley,  of  Seattle,  for  ap- 
pellant 

Sllvaln  4  Butler,  of  Seattle^  for  respond- 
ent 

TOtJf AN,  J.  This  Is  an  action  for  per* 
sonal  Injuries  based  upon  two  causes  of  ac- 
tion, the  flnt,  that  the  injuries  complained 
of  were  caused  hy  the  ne^Ucanoe  of  the  ap> 
pelfatat.  and,  second,  that  after  the  Injuries 
were  recetred  by  the  respondent  the  appel- 
lant wlllfttlly  and  nagllgeatly  refnaed  to  put 
Its  vessel  tato  the  neareat  port  or  any  port 
short  of  ttae  end  ot  the  vogviss  for  tbe  pur- 
pose of  procuring  medical  and  surgical  at- 
tention -  for  the  rwpondent;  wbareby  the 
effects  of  the  Injury  were  augmented  and 
Increased.  Trial  was  had  to  a  Joiy  whicb 
returned  a  Terdlot  In  responden^a  favor,  up- 
on which  Judgment  was  ottered,  and  tsma 
which  this  asipeal  la  prosecuted. 

The  facta  neceaaary  to  be  crartdered  are 
snbstantlally  aa  tollowa:  The  ressiondent 
was  empli^ed  on  July  28.  1917,  to  serve  as 
cook  aboard  the  harge  Geoeral  FalrchUd, 
th«i  lying  at  Valdes,  Alaska.  He  acted  tn 
tiiat  capacity  for  some  19  daj^  wboi  be  was 
directed  to  perform  the  duties  of  wheelman 
or  helmsman.  On  Avgnst  16th  followliv;,  the 
barge  left  Valdes,  south-bound,  in  tow  of  a 
tug,  and  about  August  3Mh,  when  a  day  and 
a  half  out  from  Ketchikan,  Hie  accident 
wUch  gave  rise  to  this  action  occurred.  At 
that  time  the  respondent  was  standing  with 
the  captain  of  the  barge  near  the  starboard 
or  right-hand  rail  of  the  barge,  on  the  main 
deck,  and  a  question  arose  as  to  the  amount 
of  water  remaining  In  the  barrels  used  for 
the  storage  o£  water  on  the  poop  deck.  The 
poop  deck  was  at  the  stem  of  the  barge, 
raised  above  the  main  deck  about  3^  feet, 
and  was  reached  from  the  main  deck  by  two 
sets  of  steps  or  ladders,  one  on  the  starboard, 
side  end  one  on  the  port  side  of  the  barse. 
These  steps  or  ladders  were  each  placed  In 
a  leaning  position  against  the  poop  deck  so 
that  the  tops  were  flush  tlterewitb,  and  tUo 
bottoms  were  secured  In  place,  so  as  to  pre- 
vent slipping,  by  cleats  nailed  to  the  main 
deck.  Behind  each  set  of  steps  was  a  cut>- 
by-h(^e  used  for  storage  and  In  order  to 
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open  ihie  door  M  «ICtier  ettbbr-IiAle  It  mt 
neceaniy  to  put  the  atepa  in  front  of  it  to 
one  Bide  so  th&t  tbe  bottom  of  the  steps  was 
no  longer  beld  In  position  Xty  flie  deats 
above  referred  to.  all  of  wMch  was  ogm  and 
obvlons  and  as  well  known  to  tike  respond- 
eat  as  to  any  one  on  board  the  bai^^  Re- 
qtondent,  for  at  least  19  days  while  he  Acted 
as  coofc,  had  frequently  pnabed  aedde  the 
steps  on  the  port  side  and  c^ned  the  cubby- 
hole door  for  the  purpose  of  obtaining  fire 
wood  from  the  cubby-bole,  and  had  often 
obserred  other  mcsnbers  of  the  crew  Aoing 
tbe  same  thing.  A  few  moments  before  the 
accident  the  respondent  had  seen  another 
member  of  tbe  crew  enter  the  cubby-bole  on 
the  port  side  by  moving  aside  the  steps  In 
tbe  usual  manner,  and  It  appears  that  this 
man  had  left  open  tbe  cubby-hole  door, 
which  was  about  3%  feet  square,  and  had 
foiled  to  replace  the  steps  in  their  usual 
position  and  within  tbe  support  of  the  cleats 
matatained  for  that  purpose.  The  time  was 
between  4  and  5  p.  m.  on  a  bright  August 
day,  and  it  is  not  claimed  or  even  intimated 
that  there  was  anything  to  prevent  respond- 
ent from  observing  the  position  of  the  steps 
at  a  casual  glance.  Under  these  conditions 
the  captain  directed  the  respondent  to  go  up- 
on the  poop  deck  and  ascertain  the  amount 
of  water  remaining  In  tbe  barrels,  and  there- 
upon respondent  crossed  over  to  the  port 
side  of  the  batge  and  started  to  ascend  the 
steps  and,  as  he  testifies:  "When  I  got  up 
three  or  four  steps  the  bottom  slipped  out 
and  my  1^  got  caught  In  the  steps  and 
and  broke  it" 

On  the  second  cause  of  action  respondent 
testified  that  immedl^itely  after  the  acddent 
he  requested  to  be  taken  to  the  nearest  port 
for  medical  attention,  although  he  does  not 
appear  to  have  repeated  this  request  nor  In 
any  way  have  denied  the  evidence  introduc- 
ed tending  to  show  that  he  was  brought  on 
to  Tacoma  at  his  own  request,  or  at  least  by 
his  consent.  There  was  also  some  evidence 
from  which  the  Jury  might  have  found  that 
the  respondent's  pain  was  Increased  and 
prolonged  and  his  recovery  somewhat  de- 
layed by  his  being  brought  to  the  end  of  the 
voyage  with  no  attention  except  the  rude 
surgery  administered  by  tbe  captain  of  the 
barge.  But  we  find  no  evidence  which  would 
warrant  the  jury  in  ooncluding  that  any 
permanent  ill  eilect  followed  therefrom, 

[1]  Respondent  relies  upon  Norman  v. 
Alaska  Coast  Co.,  81  Wash.  64,  142  Pac.  434; 
Campbell  v.  Winslow  Lumber  Ga,  66  Wash. 
COT,  119  Pac.  832;  Shanghnessy  v.  North- 
land a  S.  Co.,  94  Wash.  325,  162  Pac.  546. 
Ann.  Cas.  1918B,  655,  an^  like  cases,  to  sus- 
tain the  Judgment.  But  after  a  painstaking 
examination  of  the  testimony,  we  are  unable 
to  find  any  evidence  as  to  the  first  cause  of 
action  mfil<dent  to  tain  It  to  the  Jury  with- 
in the  role  of  these  cases,  or  any  rule  reco^- 


nlMd  by  this  ttmrt,  bacaina  by  respoDdaat's 
own  evldeaee  it  an>eaM  tbtt  he  knew  as 
mud)  about  the  steps  bb«  the  manner  of  fix- 
ing them  In  position  as  any  we,  the  fact 
that  th^  were  oot  of  poaltkm  and  nnflurten- 
ed  was  ogea  and  obvious,  and  the  open  door 
of  the  cubby-hole  was  oioDgih  in  itself  to 
attract  the  attention  of  one.  even  tbe  most 
heedless,  who  knew,  as  did  reflpmdeat,  ^ 
actual  expeilence,  that  tite  door  could  not  be 
opened  while  the  steps  were  In  position.  In 
addition,  the  steps  were  of  simple  construo- 
tltni,  were  such  as  were  used  on  all  vessels 
of  American  type,  and,  so  fiir  as  the  evi- 
denoe  shows,  they  were  p^ecUy  true  to 
type,  containing  no  defect,  either  hidden  or 
aoea.  Taking  that  view  of  all  of  this  evl- 
deace  which  Is  most  fovorable  to  tbe  re- 
spondent, it  must  be  apparent  that  reason- 
able minds  could  not  honestly  differ  In  the 
conclusion  to  be  drawn  therefrom,  and  that 
no  negligence  can  thereby  be  imputed  to  tbe 
appellant,  but,  on  the  contrary,  the  respond- 
ent must  be  held  to  have  assumed  the  risk. 

[2]  The  appellant  interposed  a  motion  for 
nonsuit  at  the  close  of  the  respondent's  case, 
at  the  close  of  all  of  the  testimony  made  a 
moti(m  for  a  directed  verdict,  and  after  ver- 
dict made  a  motion  for  Judgment  non  ob- 
stante veredicto.  Had  these  motions  or  any 
of  them  been  segregated  as  to  the  causes  of 
action  so  that  we  could  find  from  the  record 
that  the  appellant  had  requested  the  trial 
court  to  take  from  the  conslderaUcHi  of  the 
Jury  the  first  cause  of  action,  we  could  readi- 
ly take  the  position  that  such  motion  should 
have  been  granted,  and  act  accordingly. 
But  as  the  motions  were  each  general  in 
their  nature,  referring  to  plaintiff's  entire 
case  on  both  causes  of  actlMi.  we  cannot  now 
say  that  the  court  erred  In  the  denial  of  ei- 
ther of  them. 

[3]  Not  so,  however,  with  the  instructions 
requested  by  appellant.  It  clearly  appears 
that  the  steps  in  question  were  Identical  in 
every  way  with  similar  steps  on  every  vessel 
of  American  type,  and  no  vessel  of  any  type 
is  shown  to  have  adopted  or  used  better  or 
safer  methods  of  fastening  such  steps  in 
place.  Applicable  to  this  situation  appel- 
lant requested  the  following  Instruction : 

"An  employer  who  uses  apparatus  which  ia 
in  common  and  ordinary  use  in  the  line  of  busi- 
ness Id  which  be  is  engaged  cannot  be  held  liable 
'for  an  accident  which  might  have  been  prevent- 
ed by  the  use  of  different  apparatus." 

Tbia  instruction  snbstantlaUy  states  the 
law  as  laid  down  by  fills  court  In  €hlffitb  r. 
Washington  Water  Power  Co.,  172  Pa&  822. 
and  the  cases  therein  dted,  and  some  such 
Instruction  aboold  have  been  given. 

[4]  Appellant  also  requested  an  Instrsetion 
vDoa  the  simplicity  et  tbe  appliance  which 
was  in  accordance  with  the  well-estahltshed 
rule  of  law  applicable  in  this  state,  and  this 
instructitm  should  also  have  beoi  given. 
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[I]  The  only  question  In  the  entire  case 
whldi,  under  tiie  evidence,  should  hare  been 
submitted  to  the  Jury  was  whether  the  fail- 
ure to  stop  at  some  Intermediate  port  for 
medical  attention  was  due  to  the  net^ect  of 
the  anpellant,  or  was  at  the  request  or  with 
the  consent  of  the  respondent,  and,  if  the 
former,  was  respcmdent's  pain  and  Buffering 
thereby  increased  or  prolonged,  and  was  his 
reoorery  thereby  retarded?  As  hereinbefore 
Indicated,  the  evidence  of  respondent  touch- 
ing these  questtons  was  decidedly  meager, 
and  the  ]ary  mli^t  well  have  ftmnd  agaliut 
him  thereon ;  but  since  the  respondent  hlm- 
self  testified  that  be  made  the  request  to 
be  pot  ashore  at  the  nearest  port,  we  cannot 
invade  tlM  province  of  the  Jury  for  the  po^ 
pose  ct  making  a  finding  of  fact  upon  these 
qnestlons. 

'The  Judgment  appealed  from  will  be  re- 
versed and  the  cause  remanded  with  Instmc- 
tlona  to  grant  a  new  trial. 

MAIN,  a  X,  and  CHADWICK,  MITOH- 
SIjU  and  MACKINTOSH,  33.,  concur. 


DAT  V.  GREAT  BASTEBN  GASUAI/n!  CO. 
(No.  14948.) 

(Snpreme  Court  of  WssUngtcm.  Jan.  2,  1019.) 

Iksubance  ^»466  —  Accidskt  InscKurd  — 
Action  on  Policy— "Extkbwai,,  Viount, 
AND  Accidental  Means." 
Where  iDsured  was  bruised  and  the  bniiBe 
developed  into  a  carbuncle,  which  developed  an 
infection  causing  the  death  of  deceased,  held, 
that  the  death  was  from  external,  violent,  and 
accidental  means,  and  not  from  disease. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seecmd  Series,  External, 
Violent,  and  Aeddental  Means.] 

Department  2.  Appeal  fimn  Superior 
Court,  King  County;  Calvin  S.  Hall,  Judge. 

Acti(»i  by  Gertrude  Day  against  the  Great 
Eastern  Casualty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

F.  E.  Enowles,  of  Seattle,  for  appellant. 
Smith,  Chester,  Brown  &  Wwthlngton,  of 
Seattle,  for  respondent, 

MOUNT,  J.  This  action  was  brought  to 
recover  against  the  defendant  on  an  accident 
insnranoe  policy  for  f600.  On  issues  joined 
the  case  was  tried  to  the  court  without  a  Jury 
and  resulted  in  a  Judgment  in  favw  of  ttie 
plaintiff  for  the  amoont  sued  fbr.  The  de- 
fendant has  appealed. 

On  June  12, 1916,  appellant  issued  to  Hen- 
ry H.  Day  a  policy  of  aoddaat  Insurance 
''against  the  effects  of  bodily  injuries  caus- 


ed directly,  soMy,  and  independently  of  all 
other  causes  by  extranal,  viident,  end  aod- 
dental  means  which  shall  not  be  caused  wholly 
or  directly  or  in  any  part  directly  by  any 
disease,  defect,  or  Infirmity,  and  whldi  shall 
from  the  date  of  the  accident  result  in  con- 
tinuous disability  or  which  shall  result  In 
the  death  of  the  Insured  under  the  above  con- 
ditions,*' then  the  policy  rttidered  the  appel- 
lant liable  for  9600, 

The  plaintiff  was  the  bensBdaEy  named  In 
the  poUcy.  On  August  6,  1916,  while  ttie 
policy  was  In  effect,  the  insnred,  who  was  a 
section  f<H-eman  In  the  emi^y  cnC  t^ie  North- 
em  Pacific  Bailwiv  Oonvsny,  while  attoiqit- 
ing  to  get  uptn  a  moving  hand  car,  was 
stmdc  on  the  small  of  the  bade  by  tb%  handle 
of  the  moving  car.  The  accident  occurred  & 
few  minutes  before  time  to  quit  WMk  in  the 
evening.  The  Insured  axrtved  luxne  abont 
an  hour  later,  and  Mrs.  Day  examined  the 
injury,  and  ftnmd  n  lanilse  on  Ota  back  abont 
an  inch  and  a  half  in  diameter.  She  bathed 
the  bruise  that  night  with  turpentine^  and 
the  next  morning  Mr.  Day  went  to  work, 
and  the  next  evening  Mrs.  Day  again  batftad 
the  bruise  with  turpaitlna.  The  broiae  con- 
tinued to  swell  until  aboot  the  aOth  ctf  Au- 
gust, when  Dr.  .Dairta  was  called,  and  pro- 
nounced the  bruise  a  carbuncle.  Thereafter 
Dr.  McKlnnon  was  called,  and  be  also  pro- 
nounced the  bruise  a  cazbunde,  and  lanced 
it  From  the  time  of  the  injury  the  bnilae 
continued  to  get  wora^  but  Mr.  Day  wait 
about  hia  work  luitll  about  the  20th  of  Au- 
gust On  the  23d  he  was  taken  to  a  hospltAl 
at  Seattle,  and  Dr.  WllUa  was  called.  At 
that  time  Mr.  Day  was  In  a  very  serious  con- 
dition. Or.  WlUls  caUed  Dr.  Boms  in  coa- 
sultatl(m,  and  they  concluded  that  nothing 
could  be  done  for  Mr.  Day.  That  nl^t 
abont  12 :30  Mr.  J>ay  died. 

Pricv  to  ttie  tlni«  of  the  Injury  Mr.  Day 
bad  been  In  perfect  health,  and  had  never 
been  sick  except  on  one  occasim  when  he  had 
typhoid  fever,  which  was  many  yean  aga 
At  that  time  he  was  adrlaed  that  be  might 
be  subject  to  diabetes  on  account  of  the  fact 
that  he  was  a  large  man  and  a  hearty  eater. 
In  answer  to  Interrogatories  propounded  to 
Dr.  Willis,  he  stated  as  follows: 

"When  and  where  were  you  first  called  to 
attend  deceased  on  account  of  his  last  illness? 
(a)  Time,  1  o'clock  p.  m.,  Wednesday,  23d  day 
of  August,  1916.  (b)  Place,  SeatUe  General 
Hospital," 

"What  was  the  direct  or  immediate  cause  of 
death  ?  Answer  in  detail.  Infietlon  tr<m  car- 
buncle on  back." 

"What  was  the  Indirect  cause  or  conttibnting 
cause  of  death?  Answer  in  full  detail.  Dia- 
betes, also  history  given  of  an  acddent  which 
may  have  been  the  beginning  of  the  carbuncle." 

"Are  you  satisfied  that  the  death  of  the  de- 
ceased was  due  solely  to  bodily  injuries  affected 
ezdasively  and  dlreeCly  by  external,  vldeiit 
and  accidental  means?  No." 
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"Are  tha«  saj  2aots  not  etated  aboTe  wUcb 
would  serve  to. give  a  b«tter  undertrtanding  of 
the  case?  If  so,  state  them.  When  I  was  call- 
ed he  was  suffering  from  a  severe  infection 
from  a  rerj  large  carbuncle  on  tlie  lower  part 
of  .the  back,  ^d  sugar  in  the  urine  and  gare 
a  history  of  an  acddent  a  short  time  prevl- 

Dr.  Bums  ^re  answers  substantially  to 
the  same  effect  These  two  doctors  did  not 
see  the  patient  until  about  12  hours  before 
bis  death,  and  then  but  for  a  few  minutes. 
At  that  t^me  the  patient  was  in  a  semicon- 
scious condition.  The  other  two  doctors  who 
bad  preTlously  treated,  the  patient  were  not 
called  as  witnesses.  Upon  the  answers  to 
these  interrogatories  the  appellant  at^es 
that  the  death  of  the  insured  was  not  caused 
by  external,  Tlol«at,  and  accidental  means, 
but  was  caused  by  a  disease  with  which  the 
deceased  was  suffering  at  the  time  of  the  In- 
jury. The  only  evidence  that  the  deceased 
was  suffering  from  any  disease  at  the  time  of 
the  injury  Is  contained  in  the  answers  to  the 
questions  of  Drs.  Willis  and  Burns  the  sub- 
stance of  which  is  above  quoted.  We  think 
it  cannot  be  said  frcHU  this  evidence  alone 
that  the  death  of  the  insured  was  caused  by 
a  disease  other  than  the  disease  developed 
frmn  the  bruise.  Counsel  for  appellant  ar- 
gue that  the  injuries  caused  by  the  handle 
of  the  band  car  strikUig  deceased  were  not 
sutBclent  to  cause  a  boil,  but  we  think  It  is 
plain  from  the  testimony  of  Mrs.  Day  and  her 
dan^tw,  who  examined  the  deceased,  within 
a  short  time  after  the  accident,  that  a  large 
bruise  an  inch  and  a  half  in  diameter  was 
upon  the  small  of  his  back,  l^ls  bruise  con- 
tinued to  grow  worse  and  developed  Into  a 
carbunde,  and  the  carbuncle,  after  it  was 
lanced,  developed  an  infection  which  caused 
the  death  of  deceased.  This  clearly  made  a 
prima  fade  case  of  death  frcHn  external,  vio- 
let, and  accidental  means.  In  order  to  show 
that  the  death  was  not  caused  by  external, 
violent,  and  accidental  means.  It  was  neces- 
sary to  show  that  there  was  some  other 
cause.  The  evidence  falls  far  short  <k  show- 
ing any  otlier  cause. 

The  rule  in  cases  of  this  kind  Is  fairly  stat- 
ed, we  think,  in  White  v.  Standard  Life  & 
Accident  Ins.  Co.,  65  Minn.  77. 108  N.  W.  785. 
5  Ann.  Cqs.  83,  as  follows : 

"Similar  poKcies  have  been  before  both  the 
state  and  federal  courts,  and  the  consensus 
of  Jadicial  opinion  is  that,  subject  to  the  ex- 
ceptions contained  in  the  policy,  if  the  injury 
be  the  proximate  cause  of  death,  the  company 
is  liable,  but,  if  an  injury  and  an  existing  bodi- 
ly disease  or  infirmity  concur  and  oo-operate  to 
that  end,  no  liability  exists.  If,  however,  the 
injury  be  the  cause  of  the  infirmity  or  disease 
—it  the  disease  results  and  springs  from  the  in- 
jury— tba  company  is  liable,  though  both  co- 
operate in  causing  death.  The  d^tinction  made 
in  this  particular  is  found  in  that  class  of  cas- 
ts where  the  tofirmity  or  (Useate  existed  in  the 


insured  at  the  tUne  of  the  injury,  and,  on  the 
other  band,  that  class  of  coses  where  the  dis- 
ease was  caused  and, brought  about  by  the  in- 
jury. And  even  in  cases  where  the  insured  Is 
afflicted  at  the  time  of  the  accident  with  some 
bodily  disease,  if  the  acddental  hijury  be  of 
such  a  nature  as  to  cause  death  solely  and  in- 
dependently of  the  disease,  liability  exists." 

We  think  It  Is  plain  from  the  evidence 
that  tile  bmlse  was  the  primary  cause  of 
death;  It  developed  Into  a  carbnncle  and  an 
infectlai  which  caused  the  death.  We  And 
no  evidence  to  indicate  that  deceased  was  af- 
flicted with  diabetes  prior  to  the  Injury,  andi 
there  Is  no  evidence  to  show  that  the  symp* 
toms  of  Alabetes  were  not  caused  ^>J  the  In- 
fection. It  is  more  probable  that  the  symp- 
toms of  diabetes  were  caused  by  tbe  Injury 
than  that  death  reavlted  trosn  diabetes  ok- 
other  disease. 

We  are  satisfied  the  trial  court  properly 
gave  Judgment  In  favor  of  the  respondent 

Afilrmed. 

MAIN,  O.  J.,  and  PARKER,  FULLBRTON, 
and  HOLGOMB,  33^  concur. 


NOTES  V.  PABSONB  et  aL    (No.  14688.) 
(Supreme  Oonrt  of  Washington.  Jan.  6, 191ft) 

1.  LiinTATiON  or  Actions  ^100<12)  —  Rs- 
cEivxBs  «=»81—IinirrA'noiv»— Discovert  or 
FBATm— Oppobtttnity  poa  DiscovnT. 

Bolt,  in  behalf  of  its  creditors,  by  N.,  bank's 
receiver,  against  its  stockholders  for  fraudu- 
lently transferring  its  assets  to  a  second  bank 
pursuant  to  a  purported  merger,  was  barred  by 
Rem.  Code  1015,  S  ISO,  subd.  4.  because  not 
brought  within  tJiree  years  after  discovery  of 
the  facts  by  N.,  upon  his  appointment  as  re- 
ceiver of  the  second  bank ;  for  in  both  receiver- 
ships N.  represented  the  creditors  in  whose 
behalf  suit  was  brought,  as  they  were  likewise 
creditors  of  the  second  bank,  wliich  they  con- 
tinued to  patroniM  as  the  successor  of  the  first 
bank;  and  his  knowledge  was  diargeable  to 
them. 

2.  tduiTATioN  01-  Actions  €=»100<13)— Liw- 

TATIONS-DlSCOVEBT  OP  FBADD— PRESTJHP- 
TIONB. 

Party  affected  by  fraudulent  transaction  or 
management  will  be  presamed  to  have  season- 
ably had  actual  knowledge  of  the  fraud,  where 
with  ordinary  core  and  attention  he  might 
have  seasonably  detected  it. 

3.  LiMrrATioN  or  Acnoifs  •=b100(12)— Dis- 

covEBT— Notice. 

Discovery  of  fraud  dates  from  discovery- 
of  the  fraudulent  acts,  not  from  the  discovery 
of  the  existence  of  law  making  the  acts  fraud- 
ulent; for  ignorance  of  the  law  is  not  excus- 
able, although  ignorance  of  a  fact  often  is. 
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4.  linoTATioH  or  Aonom  •a>t79^)— Puad- 
ino— loNomAROE  or  Fiattd. 

In  pleading  isnorauce  of  fraud  to  defeat 
ruiming  of  etatute  of  limitations  under  Rem. 
Code  1915,  S  169,  Bubd.  4,  the  impediments  to 
an  earlier  prosecution  of  claim,  tfae  reason 
for  plaintilTs  long  ignorance  of  his  rights,  tlie 
means  used  by  defendant  to  keep  him  in  igno- 
aoce,  and  facts  as  to  how  and  when  plaintiiE 
first  obtained  knowledB«  of  the  fraud,  must  bo 
pleaded. 

Vta  Banc. 

Appeal  ttom  Superior  Court,  King  County; 
John  B.  Mitctaell.  Judge. 

Actl<m  by  r.  G.  Noyes,  as  receiver  of  the 
Washington-Alaska  Bank,  a  corporation  or> 
ganlzed  under  the  laws  of  the  state  of  Wash- 
ington, against  W.  H.  Parsons  and  othera 
From  order  sustaining  demurrer  to  complaint 
and  from  Judgment  of  dismissal,  plaintiff  ap- 
peals. Affirmed. 

Hughes,  McMlcken,  Bams^  A  Rnpp,  of 
Seattle  De  Joumel  &  De  Joumel,  of  San 
Frandaco,  Gal.,  and  Boy  V.  Nye,  of  Monrovia, 
Gal.,  for  appelant. 

CUse  &  Poe  and  Fetem  &  Pow^  all  ot 
Seattle^  for  respondents. 

HOLGOMB,  J.  nilB  Is  an  action  of  eqnl* 
table  nature,  by  the  recover  of  an  Insolvent 
domestic  corporation  against  Ita  trustees  and 
oflkers  with  whom  the  other  stodiholders 
are  joined  as  defendants  because  of  tbeix 
participation  In  the  wrongs  charged,  to  re- 
cover for  tlie  amounts  taken  from  ttie  cor> 
IKiratlon's  assets  by  another  corporation  In 
whose  possession  and  control  It  is  allied  the 
dtfendants,  in  violation  of  their  duties  as 
trustees  and  officers,  merged  their  own  cor- 
poration. The  facts  stated  In  the  complaint 
may  be  summarised  as  follows: 

In  the  year  1908  there  were  engaged  In 
the  banking  business  at  Fairbanks,  Alaska,  a 
Washington  corporation  called  the  Washing- 
ton-Alaska Bank,  and  a  Kevuda  cori)oratIon 
called  the  Fairbanks  Banking  Company.  On 
Setrtember  16, 1909,  the  Washington  company 
sold  Its  business  to  the  Nevada  company,  at 
the  same  time  transferring  all  Its  shares  of 
stock  to  the  purchaser.  The  purchase  price 
was  f250,000,  covering  par  value  of  the  stodc 
and  a  bonus  of  ¥100,000.  At  the  time  of  the 
sale,  the  deposits  of  the  Washington  company 
amounted  to  $1,848,027.72,  The  amalgamated 
banks  were  for  more  than  we  year  operated 
by  the  purchaser  Mtrai^bly  as  two  Institu- 
tions; but  on  October  8,  1910,  the  Fairbanks 
Banking  Company  amended  Its  articles  of  In- 
corporation in  Nevada,  changing  Its  name  to 
the  Washington-Alaska  Bank,  the  same  name 
as  that  of  the  Washington  corporation,  and 
took  into  Its  exclusive  possesion  all  the  as- 
sets, fixtures  and  personal  property  in  Alaska 
of  the  two  concerns.  In  January,  1911,  the 
consolidated  bank  dosed  Its  doors,  and  a 


reoriver  tberefw  was  appoIntsA  Itf  fbe  Alas- 
ka court.  At  ttiat  time  the  Nerada  company 
had  on  band  9626,828.06^  rq;»re«entUig  moneys 
due  the  deposlton  and  creditors  of  the  orig- 
inal WlashlngtoD  company,  of  wfaicta  sum  sndi 
creditors  had  been  paid  hy  the  reoelver  dlvl- 
d«id8  aggr^ting  60  per  cent  of  Uielr 
claims.  In  1916  the  receiver  learned  toe  ttie 
flrst  time  that,  under  the  statutes  In  Nevada, 
It  was  unlawful  fbr  the  Nevada  corporation 
to  Invest  its  funds  in  the  stodr  of  another 
bank.  This  knowledge  having  been  imparted 
to  a  creditor  of  the  original  Washington  com- 
pany, Uie  creditor  instltnted  a  salt  In  the 
superior  court  of  King  county.  Wash.,  to  ob- 
tain a  receiver  for  the  Washington  onnpany, 
which  was  snccesaftil,  and  die  appellant  here- 
in, who  was  acting  as  receiver  for  tlie  Nevada 
company  was  appointed  recdv»  for  the 
Washington  company.  The  recover  there* 
after  Instituted  the  present  actlfm  gainst 
all  the  trustees,  ofllcers,  and  stockholders  of 
the  Washington  company,  alleging  fraud  on 
their  part  in  transferring  their  stock  and  the 
assets  of  the  Washington  ccunpany  to  the 
Nevada  company,  and  prayli^  for  a  personal 
judgment  against  the  respond«its  in  the  sum 
of  9400,704.86,  with  Interest  from  January 
4,  1011.  The  respondents  demurred  to  the 
complaint  upon  the  grounds:  (1)  That  the 
plaintiff  has  no  legal  capacity  to  sue;  (2)  that 
there  is  a  defect  of  pirtlea  plaintiff;  (3)  that 
several  causes  of  action  have  been  ImiH-operly 
united;  (4)  Insufficiency  of  facts  to  state  a 
cause  of  action ;  and  (5)  that  the  action  has 
not'  been  commenced  wlUiIa  the  time  Dratted 
by  law.  The  trial  court  sustained  the  de- 
murrer upon  the  last  ground. 

Disregarding  all  questions  as  to  the  suffi- 
ciency of  the  complaint,  except  that  It  em- 
talns  on  its  face  facts  germane  to  the  ques- 
tion of  when  the  alleged  fraud  was  discover^ 
ed  or  should  have  be«i  dlscovo^d  by  appel- 
lant, we  pass  at  once  to  a  consideratioa  of 
the  question  of  whether  the  action  is  barred 
by  the  statute  of  limitations. 

It  appears  on  the  face  of  the  CMuplatnt 
that  the  alleged  fraudulent  acts  of  the  re- 
spondents occurred  on  September  16,  1900; 
that  the  receiver  for  the  Insolvent  Nevada 
company  was  appointed  in  January.  1911,  at 
which  time  he  took  charge  of  the  books  and 
assets  of  the  company  including  the  books 
and  accounts  of  the  Washington  company. 
It  Is  alleged,  however,  as  an  excusatory  fact* 
that  the  recdver  did  not  discover  the  fraudu* 
lent  character  of  the  transaction  between  the 
two  banks  until  May,  191S,  when  he  teamed 
for  the  flrst  time  that  the  Nevada  company 
was  without  power  under  Its  domiciliary  laws 
to  acquire  the  stock  of  another  banking  In- 
stitution. 

Tlie.  statute  governing  such  cases,  Bern. 
Code,  8  159,  subd.  4,  provides  a  three-year 
limitation  upon  "an  action  for  relief  upon 
the  ground  of  fkaud,  the  cause  of  actkm  la 
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eftse  not  to  be  ^leemAd  to  taave  accraed 
until  the  dlscov^  by  Oie  aggricTed  party  of 
the  foetB  eonsttttftlne  the  fraud."  O^e  pres- 
oit  action  was  begun  September,  1916,  about 
seren  years  after  the  consnmmatfon  ot  the 
alleged  fraud.  The  fact  which  appellant  con- 
tends It  did  not  disoover  until  May,  1915,  and 
by  lack  of  knowledge  of  which  It  Is  excused 
from  bringing  an  action  upon  the  grounds  of 
fraud  alleged  sooner  than  that  date.  Is  that 
there  la  a  Nevada  statute '  prohibiting  the 
purchase  by  Nevada  banking  companies  of 
the  stock  and  assets  of  other  banking  com- 
panies, and  that  perforce  the  sale  by  the 
Washington  company  and  the  purchase  by  the 
Nevada  company  was  ultra  vires  the  charter 
powers  of  the  Nevada  company  and  conse- 
quently illegal  and  void.  It  is  urged  ttiat  the 
companies  dealt  with  one  another  with  knowl- 
edge of  such  illegality,  but  were  silent  as  to 
the  existence  of  the  Nevada  statute  to  the 
creditors  and  to  the  receiver  of  the  Nevada 
company  and  of  the  Washington  company, 
and  hence  concealed  the  fact  of  the  Nevada 
statute,  or  that  the  Nevada  statute  being  a 
foreign  law  concealed  itself. 

As  we  view  the  complaint,  however,  the 
substantive  fraud  alleged  is  not  the  ultra 
vires  act  of  the  Nevada  company,  but  the  con- 
duct on  the  part  of  the  stockholders  of  the 
Washington  compony  in  dlf^poslng  of  its  en- 
tire assets  in  sucli  a  way  as  to  inflict  injury 
upon  its  creditors  and  depositors  by  means 
of  a  transaction  impairing  the  resources  up- 
on which  the  creditors  and  deirasitors  of  the 
Washington  company  liad  a  right  to  rely. 
The  existence  or  nonexistence  of  the  Nevada 
statute,  therefore,  and  whether  It  had  any 
extraterritorial  force  or  not — which  is  a  ques- 
tion open  to  some  debate — and  knowledge  or 
Ignorance  of  that  statute  on  the  part  of  eith- 
er the  creditors  or  the  receiver,  was.  It  seems, 
wholly  ImmaterlaL  Whatever  fraud  and 
Injury  there  were  were  then  fully  accomplish- 
ed. The  gist  of  the  action  would  have  been 
the  same  if  the  Nevada  statute  had  never  been 
enacted.  The  Injury  inflicted  would  have 
been  the  same  with  or  without  that  statute. 
The  fraud,  if  any,  was  consummated  in  Alas- 
ka, and  would  have  been  equally  remedied  un- 
der the  common  law  of  that  jurisdiction  with- 
out reference  to  a  foreign  statute  governing 
or  limiting  the  charter  powers  of  the  foreign 
corporation. 

£1,2]  The  complaint  alleges  that  the  stock- 
holders of  a  solvent  Washington  corporation 
transferred  Its  stuck  and  assets  to  an  insol- 
vent Nevada  company  in  carrying  out  a  con- 
spiracy to  deplete  the  assets  of  the  Nevada 
company  in  the  sum  of  $260,000,  for  the  bene- 
fit of  the  selling  stodtholders  and  with  the 
object  of  enabling  the  Nevada  company  to 
withdraw  $200,000  from  the  assets  of  the 
Washington  company,  alleged  to  hove  been  a 
flctitious  deimslt  on  the  part  of  one  Bnmctte 
to  apply  in  liquidation  of  his  fictitious  de- 
posit and  CNfUted  to  Um  as  a  stockholder  of 


the  Nevada  company  on  the  books  of  that 

company.  Recover  Noyes  was  the  r^HWeenta- 
tlve  of  the  so-called  Washington  company 
creditors,  and  since  they  were  in  really  like- 
wise creditors  of  the  Nevada  company  wbldi 
they  continued  to  patnxiise  as  the  successor 
of  the  Washington  company,  he  was  their 
representative,  and  they  as  creditors  must  be 
deemed  chained  with  whatever  knowledge  the 
receiver  derived  or  had  an  opportunity  to 
learn  from  his  inspection  of  the  books  and 
accounts  of  the  Nevada  company  in  January, 
1011.  He  is  Aargeable  with  knowle<^  of 
the  fraud  from  that  date,  and  the  creditors 
must  be  held  to  have  had  constructive  knowl- 
edge thereof.  In  this  action  he  Is  suing  on 
b^ialf  of  the  creditors,  not  on  behalf  of  any 
stockholders.  In  fact,  be  Is  seeking  to  hold 
responsible  and  liable  the  stockhoidera  of  the 
corporations.  Nor  is  this  a  suit  on  behalf 
of  the  state  to  set  aside  an  unlawful  eoo- 
soUdation  of  two  corporatlotis.  Conceding 
that  matter  of  foreign  law  Is  matter  of  fact 
as  contended  by  appellant  in  construing  this 
section  of  the  statute  of  limitations,  we  have 
muiy  times  held  that  whatever  Is  notice 
enough  to  excite  att«itloD  and  put  a  party 
upon  his  guard  or  call  for  an  Inquiry  la  no- 
tice of  everything  to  which  such  Inquiry 
might  have  led.  The  presumption  is  ttiat, 
if  the  party  affected  by  any  fraudulent  trans- 
action or  raana&emrat  might  with  ordinary 
care  and  attention  have  seasonably  detected 
It.  be  seasmaUy  had  actual  knowledge  of  it. 

"A  part;  defrauded  must  be  diligent  in  mak- 
ing InquirT.  The  means  of  knowledge  are 
equivalent  to  knowledge.  A  clue  to  the  fact, 
which,  if  followed  up  diligently,  wonld  lead  to 
a  discovery,  ia  in  law  eqaivsleot  to  discovery— 
equivalent  to  kaowledge."  Deering  v.  Hoi* 
comU  26  Wash.  56^.  67  Pac.  240-  Lrwin  v.  Bol- 
brook,  32  Wash.  349,  73  Pac,  360;  McDonald 
V.  McDoQgaU.  86  Wash.  339,  150  Pac.  625; 
Hoy  V.  Burk,  02  Wash.  536^  ^50  Pac.  701. 

[SI  Appellant  here  incoadstently  urges  that 
the  transaction  complained  of  Is  violative  of) 
not  only  the  Nevada  statute,  but  also  of 
the  comm<m  law;  that  is,  of  public  p(dlcy.  We 
are  ourselves  of  the  oi)lnicxi  that  it  was  viola- 
tive of  public  policy  and  therefore  of  the  com- 
mon law.  and  must  assume  the  common  law 
to  be  the  same  in  Alaska  as  in  this  jurisdic- 
tion. The  transaction  thus  falls  within  the 
scope  and  spirit  of  many  state  and  federal 
decisions  cited  and  quoted  by  appellant.  If 
that  be  true,  then  the  receiver  or  the  credi- 
tors, upon  knowledge  of  ttie  admitted  or  pre- 
tended consolidation  of  the  Washington  and 
Nevada  corporations,  were  Immediately 
charged  with  knowledge  of  the  violation  of 
puUlc  policy  and  of  the  common  law  of  Alas- 
ka, and  tt  was  Immaterial  in  that  case  wheth- 
er the  act  was  violative  of  the  statutory  pow- 
ers of  the  Nevada  corporation.  IgDorance  of 
the  law  was  not  excusable,  although  Ignor- 
ance of  a  fact  often  Is. 

Appellant  also  adfH;>t8  a  somewhat  Incon- 
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stetent  theory,  that  the  lair  of  the  place  of 
domicile  <tf  the  cDipontloii  ftdlowB  the  cor- 
poration and  gormis  Its  every  act  wherever 
perfonned,  and  that  the  general  lawe  of  tbo 
{dace  of  domicile  of  a  corporatlai  regulating 
the  powers  and  duties  of  corporations  govern 
Ita  diarta  powers  as  wcAl  as  tba  act  authoiis- 
Ing  the  charter  powers  ItseU  ai^  go  with  tiie 
corporatim  whoever  It  goes.  We  will  not 
enter  into  a  discnsdon  of  tlils  qoestton  of  the 
extraterritorial  effect  of  such  statutes,  for  if 
that  be  true  we  ocmslder  It  lncnml>ent  upon 
persona  dealing  with  such  corpo rations  to 
at  some  time  ascertain  or  fall  at  th^  peril 
ttie  law  of  the  place  of  dcnnidle  of  a  ctnpora- 
ttoa  with  which  th^  deal  and  Its  cbarter  and 
general  powers.  The  law  of  Nevada*  con- 
sidti^  as  a  focC  In  a  foreign  Jurisdiction, 
is  not  sndi  a  fact  as  could  he  ctmcealed  by 
any  pOBon  Interested  such  as  ordinary  oc- 
currences between  Individuals,  and,  when  a 
receiver  took  diarge  of  the  business  and  as- 
sets of  a  d^unct  corporaticni  with  the  dnt; 
resting  upm  lilm  to  wind  up  its  alEaira,  there 
CCTtainly  was  some  duty  resting  upcm  him  to 
acquire  knowledge  of  the  exact  powers  and 
llmitatiMis  of  the  oorporati<m. 

[4]  The  broad  assertion  that  the  statute 
does  not  run  until  the  fraud  is  discovered  is 
not  tenable.  The  statute  begins  to  run  when 
the  fraud  should  have  been  discovered,  and  a 
clue  to  the  fiict  which  If  f(41dwed  up  dllig^t- 
ly  would  lead  to  discovery  is  in  law  equiva- 
lent to  discovery.  Deerlng  v.  Holcomb.  su- 
pra. A  general  allegation  of  ignorance  at  one 
time  and  knowledge  at  another  is  of  no  effect 
Hardt  V.  Heidweyer,  152  U.  S.  547,  14  Sup. 
Ct  671,  38  L.  £d.  M8.  In  order  to  excuse  a 
want  of  knowledge  of  the  fraud,  a  pleading 
must  set  fbrtfa  what  were  the  Impediments 
to  an  earlier  prosecution  of  the  claim,  how  the 
pleader  came  to  be  so  l<mg  Ignorant  of  his 
rights,  the  means  If  any  used  by  the  opposing 
party  fraudulently  to  keep  him  in  Ignorance, 
or  how  and  when  he  first  obtained  knowledge 
of  the  matter  alleged  in  the  pleading.  Pear- 
saU  V.  Smith,  149  U.  S.  231,  13  Sup.  Ct.  833, 
37  h.  Ed.  713. 

The  allegations  contained  In  the  complaint 
negative  any  excusable  want  of  knowledge 
of  any  of  the  facts  necessary  to  avoid  the  bar 
of  the  statute  of  limitations  on  the  ground  of 
fraud,  and,  on  the  other  hand,  demonstrate 
that  all  the  substantive  grounds  of  fraud 
were  known  at  once,  and  any  other  fact  nec- 
essary to  have  been  known  was  not  actively 
concealed,  was  not  of  a  nature  to  conceal  it- 
self, and  could  have  been  known  by  the  par- 
ties in  interest  by  using  ordinary  diligence: 
nils  is  sutticient  to  start  the  statute  in  ques- 
tion running  and  Justified  the  sustaining  of 
the  demurrer  herein. 

This  being  determlnaUve  of  the  matter, 
other  questions  presented  by  the  briefs  need 
not  be  considered. 

Judgmoit  aflSnned. 


(Wash. 

MAIN,  O.  X,  and  MODKT,  PABKSB,  and 
TOLMAN.  JJ.,  coocor. 

MAO^NTOSB  and  MITOHBU4  31^  dis- 
qualified,  took  no  part 


NOTES  T.  PARSONS  et  a1.    (No.  14686.) 

(Supreme  Court  of  Waablngton.  Jan.  0.  1919.> 

En  Banc.  Appeal  from  Superior  Court,  King 
County;  Jobn  R  Mitchell,  Judge. 

Acti<m  by  F.  0.  Noyea,  as  receiver  of  the 
Washington-Alaska  Bank,  a  corporation,  against 
W.  H.  Parsons  and  wife  and  others.  From  ■ 
judgment  for  defenduits,  plaintiff  appeals.  Af< 

firmed. 

Hughes,  McMiclten,  Ramsey  &  Rupp,  of  Se- 
attle, De  Journel  &  De  Joomel,  of  San  Fran- 
cisco, Cal.,  and  Roy  V.  Nye,  of  Sfonrovfp,  Cat, 
for  appellant. 

Glise  &  Poe,  Peters  &  Powell,  and  Kerr  ft 
McCord,  all  of  Seattle,  for  respondents. 

HOLCOMB,  J.  This  is  an  action  very  simi- 
lar in  its  issues  to  that  of  Noyes  v.  Parsons 
(No.  14686)  177  Pac.  661,  just  decided. 

It  is  not  necessary  to  set  out  the  issues  ten- 
dered by  the  complaint  nor  the  grounds  of 
relief  stated  therein.  A  demurrer  was  sustain- 
ed by  the  trial  court  upon  one  of  the  grounds 
therein  stated,  namely,  that  the  action  was 
not  commenced  witliin  the  time  limited  by  law, 
and  the  action  was  dtsmissed. 

The  same  qnestloo  of  excuse  by  ignorance  of 
a  material  fact  is  presented,  and  tlw  same  ma- 
terial fact  namely,  the  alleged  Illegality  of  the 
constdidation '  of  the  Washington  corporation 
and  the  Nevada  corporation  doing  banking  busi- 
uess  at  Fairbanks,  Alaska,  is  relied  upon  in  this 
as  in  the  preceding  case.  Tliis  case  being  gov- 
erned by  our  decision  upon  the  preceding  case 
as  to  the  bar  of  the  statute  of  limitations,  the 
decision  in  this  case  will  follow  that 

Judgment  affirmed. 

MAIN,  C.  J.,  end  MOUNT,  PARKER,  ana 
TOLMAN,  JJ.,  concur. 

MACKINTOSH  and  MITCHELL^  JJ.,  dis- 
qualified, took  no  part 


STATE  ex  rel  HARTFORD  r.  SUPERIOR 
COURT  OF  WASHINGTON  IN  AND  FOR 
SPOKANE  GOUNTT  et  at    (No.  14912.) 

(Supreme  Court  of  Washington.  Jan.  9, 1919.> 

Appeal  and  Suob  •s»ii99  -~  Fimurr  or 

APPBLLATI  DXCIBION  UPON  TBX  MbBITS — 

Pbbhit  to  Trial  Cotrar  10  Rrvisw— Vio- 
lation OF  RUUB— WAZVEB. 
The  rule  that  the  trial  court  cannot  enter- 
tain an  action  to  enjoin  execution  issued  upon 
its  own  judgment,  which  has  been  alBrmed  upon 
Ite  merits  by  the  Supreme  Court,  without  leave 
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conrt  has  power  to  waive.  In  this  InGtance. 
since  we  find  the  rale  of  doubtful  appUcation 
and  find  Dotiilng  coDtamacUma  In  Ita  seeming 
violation,  ve  deea  It  proper  to  exerdae  that 

power. 

The  alternative  writ  Is  quashed,  and  the 
application  tor  the  peremptory  writ  denied. 

MAIN,  C.  J.,  and  MOUNT,  OHADWICE, 
and  HOLCOMB,  JJ.,  concur. 


STATE  ex  reL  KIGOINS  et  al.  v.  HADLET, 
Police  Justice;    (No.  14929.) 

(Supreme  Court  of  Waahinston.  Jan.  6,  1919.) 

1.  JUDOMENT  *S»139— TaOATITTO  DeFATTL*— 
DlSCBETION. 

Tlie  vacating  of  default  judgments  rests 
within  the  sound  discretion  ot  the  conrt 


thereof,  is  one  of  pnbUo  poHcr  the  vicAatt<»i  M 
wUdi  the  Bivreme  Court  awy  waive. 

Department  2. 

Original  proceeding  by  the  State  on  the  re- 
lation of  John  W.  Hartford  against  tie  Supe- 
rior Court  of  the  State  of  WashlugtMi  In  and 
for  Spokane  County,  and  R.  M.  Webster, 
Judge  of  aald  court,  for  a  writ  ot  xoandamos. 
Alternative  writ  quashed*  and  apidicatUm  for 
peremptory  writ  denied. 

W.  B.  MIteheU,  of  Spokane,  for  plaintiff. 
Lw  H.  Brown  and  W.  C.  Meyer,  both  of 
Spokane  for  respondents. 

FULLlStTON,  J.  TbSg  proceeding  grows 
oat  of  the  case  of  Hartftnrd  t.  Stout,  1T2  Pac. 
1168.  After  the  return  from  this  oonrt  of  the 
remittitur  In  that  case  an  execution  was  Is- 
sued on  the  judgmmt.  After  ttw  Issuance 
ot  the  writ  erf  executtm  the  Judgment  debt- 
or began  an  'action  in  tbe  superior  conrt  In 
vriilch  the  Judgmoit  was  entered  to  enjt^n  ttie 
executtoa  of  the  writ.  In  the  aetloa  a  tem- 
porary restraining  order  was  Issued,  where- 
wpoa  Uie  jndgm«it  creditor  applied  to  this 
oonrt  few  a  writ  directing  the  trial  oonrt  to 
vacate  the  restraining  order  and  dismiss  the 
action,  basing  Us  appUcatiOQ  upon  the 
ground  that  the  conrt  was  without  jnrisOlc- 
tlon  to  entertain  the  actton,  rtnce  the  Judg- 
ment on  which  the"  execution  was  Issued  was 
appealed  to  this  court  and  afflniaed  upon  Its 
merits,  thereby  beotmilng  a  Judgment  of  this 
oonrt  whldi  oonld  not  be  atta<dEed  in  the  su- 
perior court  without  leave  of  this  court 

An  alternative  writ  wtus  issued  1^  ttils 
conrt  to  iriiidi  the  trial  judge  has  made  an- 
swer, and  the  Judgment  creditor  has  hbnsdf 
appeared  and  filed  obJecti<Hi8  to  tlie  proceed- 
ings. The  controversy  at  die  flnal  hearing 
took  a  somewhat  wide  range,  but  in  determin- 
ing the  issoe  presented  we  have  not  found  It 
necessary  to  follow  the  parties.  Since  the  re- 
ilef  BOTU^t  by  the  ooncAalnt  la  more  in  the 
nature  of  a  selHiff  against  the  judgmait  than 
it  Is  for  a  modification  of  the  Judgment,  it 
may  be  serion^  questioned  whether  the  rule 
sought  to  be  Invoked  by  the  Judgmoit  credi- 
tor has  any  ai^licatlon.  But  further  than  this 
we  have.  In  an  application  pending  at  the  time 
this  presmt  application  was  made,  granted 
leave  to  the  Judgment  debtor  to  ^ply  to  the 
conrt  of  original  Jurisdiction  for  such  relief 
as  lie  may  deem  htms^  entitled  to.  It  may 
be  that  he  desires  to  pursue  the  pending  ac- 
tion. If  he  does  so  desires  It  would  be  a  waste 
In  costs  and  an  unnecessary  exaction  upon 
the  time  of  the  trial  court  to  order  the  action 
dismissed,  when  the  only  effect  would  be  to 
drive  the  Judgment  debtor  to  the  immediate 
Instltntion  of  a  similar  action.  TSie  fact  that 
the  ai^llcatlon  may  have  preceded  the  grant 
of  leave  la  not  amtrolUng.  The  rule  itself 
Is  one  of  policy,  tibe  vlolati<m  of  whldi  tlie 


2.  MuNICIPAt    COBPOBATIONS      «S9d33(^  — 

Violation  op  OBDXNAncB»-JuuBDionoir— 

Police  Gottbtb. 
Rem.  Code  1916,  }  17S6,  relating  to  place 
for  bringing  action  In  Jnstioe  conrt  does  not 
api^  to  an  action  for  a  penalty  Cor  a  vlola- 
tioni  of  a  cl^  ordoiance  of  a  dtj  of  tiie  third 
dass,  a  penal  and  quasi  criminal  aeUoUt  the  ex- 
dnstve  Jnrlsdietioa  of  whldi  Is  conferred  by 
section  7671—29  on  the  police  Judge  of  the  city. 


Application  by  the  State  of  Washington, 
on  the  relaUon  of  John  P.  Klggins  and  J.  A. 
McGIU,  for  a  writ  of  prohibition  to  prohibit 
G.  S.  Hadley,  Police  Justice  of  the  City  of  * 
Camas,  Clarke  County,  from  proceeding 
against  relators  tor  tiie  recovray  of  a  pmal- 
ty  for  an  alleged  violation  of  a  criminal  or- 
dinance of  the  dty.  Judgment  for  defendant, 
and  relators  appeal.  Affirmed. 


8.  MumoiVAL   GoB3roRAixoiVB    «9>633(3)  — 

VlOUaXON  OV  QKOINAHCQEa-^UBISDIOnOH— 

PoUd  JuDaxs— OoimmrANoi. 
Bern.  Code  1«15,  I  18(7.  proridhig  that  a 
condnuance  for  more  than  00  days  divests  a 
Justice  of  the  peace  of  Jurisdiction  unless  his 
docket  shows  consent  to  such  continuance,  ap- 
plies only  to  civil  actions,  and  not  to  an  action 
for  a  penalty  for  a  violation  of  a  erisolnal  ordi- 
nance of  a  rity. 

4.  Municipal   Gobfokations    ^963S(S)  — 
Violation  or  (^dinancks— Jubisdiction— 
Police  JuDoae—CoNiiNUANOES. 
Under  Bern.  Code  1915,  f  46,  and  section 
7671-^  police  Justices  hi  cities  of  the  third 
and  higher  classes  are  something  more  than  jus- 
tices of  the  peace  and  are  not  bound  by  general 
laws  regulating  proceedings  in  justice  courts, 
and  a  police  court  did  not  lose  jurisdiction  of  a 
cause  by  failing  to  bring  an  action  for  penalty 
for  breadi  <rf  a  criminal  ordinance  to  trisJ  with- 
in 60  days. 

Diriment  3. 

Aiweal  from  Snperiw  Court,  Clarice  Coun- 
ty; B.  H.  Bade,  Jttdga 
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Oea  O.  Davlg,  of  Vanoonra-,  for  aiipellaDts. 
Jcba  D.  Oorrle^  of  Cunast  tat  raapondent 

HOLCOfilB,  J.  Appellanta  sought  a  writ 
of  prohlbltioQ  in  the  superior  court  of  Clarke 
county,  to  prohibit  the  police  Judge  of  Camas, 
Wash.,  a  city  of  the  third  dasa,  from  pro- 
ceeding against  relators  for  the  recovery  of 
a  penalty  In  the  sum  of  $300,  for  an  alleged 
violation  of  one  of  the  criminal  ordinances  of 
the  dty.  This  appeal  arises  out  of  the  same 
case  aa  that  decided  In  State  ex  ret  Eigglns 
V.  Woolson.  98  Wash.  605,  167  Pac.  1088. 
Thereafter  on  January  10,  1918.  defendants 
answered  the  complaint  and  filed  the  answer 
with  Kelley  Loe,  who  had  succeeded  Woolson 
as  police  Justice.  Both  parties  endeavored  to 
liave  the  case  set  for  trial,  but  were  unable  to 
do  so  until  O.  S.  Hadley  was  appointed  po- 
Uce  judge.  He  set  it  for  trial  April  18,  1918. 
Appellants  then  appeared  and  moved  for  the 
dismissal  of  the  action  on  the  grounds  that 
the  defendants  were  residents  of  a  third-class 
city  having  a  population  of  more  than  3,000. 
and  that  the  action  should  have  been  begun 
in  the  precinct  In  whidi  they  resided;  and 
that  the  [>ollce  court  lost  its  Jurisdiction  by 
reason  of  having  continued  the  case  more 
than  60  days.  This  motion  being  overmlM, 
appellants  applied  to  the  superior  court  for 
an  alternative  writ  of  prohibition  requiring 
the  police  Judge  to  show  cause  on  April 
29,  1918,  at  9:30  a.  m.,  why  the  writ  should 
not  be  made  permanent,  prohibiting  the  po- 
lice Judge  fAm  proceeding  further  with  the 
case. 

On  April  29,  1918,  appellants'  attorney  ob- 
tained a  default,  and  a  permanwt  writ  of 
(tfoblbltlon  Issued  and  was  served  the  same 
day.  Respondent's  attorney  appeared  a  few 
minutes  after  the  default  had  been  ^tered. 
Some  hours  later  on  the  same  day,  respondent 
moved  the  court  for  the  vacation  of  the  de- 
fault and  filed  a  demurrer  to  the  affidavit  in 
support  of  ac^Uants'  motion  for  writ  of  pro- 
hibition. Appellants  demurred  to  the  affida- 
vit la  support  of  the  motion  fbr  vacation  of 
default  judgment,  which  demurrer  was  over- 
ruled. The  motion  to  vacate  was  granted, 
the  demurrer  to  the  affidavit  for  the  writ  of 
prohibition  was  sustained,  and  appellants' 
motion  for  a  permanent  writ  was  denied. 

Appellants  assign  that  the  court  erred  In 
Tacatlng'  the  permanent  writ  of  prohibition, 
sustaining  respondmf  s  donurrer  to  relators' 
application  for  the  writ,  and  overruling  re- 
lators' demurrer  to  respondent's  motion  and 
affidavit  to  vacate  the  permanent  writ  of 
prohibition. 

[1]  If  the  police  justice  had  jurisdiction  of 
action,  the  granting  of  the  writ  of  prohibition 
would  have  been  erroneous.  The  vacating 
of  de&ult  Judgments  rests  within  the  sound 
discretion  of  the  court,  which  here  does  not 
manlftetly  appear  to  have  been  abused.  If 
the  police  Justice  bad  lost  jurisdicClcn,  the 


Judgment  denj-ing  the  'peremptory  writ  of 
prohibition  by  the  siqiHlor  oovrt  to  wrong. 

[2]  ^qpellants'  first  oontentlont  that  all 
dvll  actions  commenced  in  a  Justice  court 
against  a  defendant  or  defendants  residing 
In  a  dty  or  town  of  more  Uian  3,000  lidiabi- 
tants  shall  be  brought  In  the  Justice  court 
in  the  dty  or  town  in  wtddi  one  or  more 
of  sndi  deftedants  reside  as  ^vlded  in 
section  7S6,  Bun.  Cod^  is  nntcAable  in  Uils 
case.  We  maj  ctmcede  t3uit  this  is  tlie  law 
in  dvll  actions  cwnmenced  in  justice  courts 
but  the  action  at  bar  was  one  Cor  a  Tio> 
lation  of  a  dty  ordinance,  a  penal  and  quasi 
crindnal  action,  the  exclnslve  Jurisdiction 
of  whidh  is  conferredt  by  meOoa  7671 — 2U. 
in  cities  of  the  third  class,  on  the  police 
Judge  of  such  dty. 

Ajipdlants*  otbor  contentions  are  that  a 
Justice  court  cannot  continue  an  action  ex- 
ceeding 60  days,  and  that  when  a  jusUce  of 
the  peace  continues  a  case  indeflnltdy  lie 
loses  Jurisdiction.  In  support  of  these  con- 
tentions, sibilants  refer  us  to  section  1847* 
Bern.  Code.  I^e  statute  relied  aptn  was  con- 
strued by  this  conrt  in  Nelstm  v.  Campbell, 
1  Wash.  261, 24  Pac.  539,  and  it  was  then  held 
that  the  rule  of  liberal  construction  regard* 
.ing  proceedings  in  a  justice  court  does  not  ex- 
tend to  questions  of  Jurisdiction,  and  that  un- 
der this  section  (then  codified  as  section  1769, 
Code  1881)  a  continuance  for  more  than  00 
days  divests  the  justice  of  Jurisdiction  unless 
his  docket  shows  consent  to  such  continuance. 

[),  4]  But  the  section  aps>Ues  only  to  dvll 
actions,  while,  as  heretofore  stated,  this  i» 
a  penal  action.  Camas  is  a  third-class  city, 
and  as  we  pointed  out  in  the  former  manda- 
mus proceeding  before  us,  dted  supra,  the 
law  formerly  in  force  giving  to  Justices  Juris- 
diction of  criminal  cases  arising  under  ordi- 
nances of  third-dass  cities  was  ^preesly  re- 
pealed. Rem.  Code,  S  46.  And  section  7700, 
Hem.  &  Bal.,  relating  to  proceedings  before 
polloe  Justices,  and  providing  that  same 
should  be  governed  by  the  general  laws  re- 
lating to  Justices  of  the  peace  and  to  their 
practices  and  Jurisdlctiou,  was  also  express- 
ly repealed  by  Laws  1915,  p.  666,  S  35  (Rem. 
Code,  S  7671—35).  and  by  the  same  act  police- 
Judges  in  such  dtles  were  given  exclusive 
Jurisdiction  In  the  cases  therein  specified,  in- 
cluding such  as  this.  As  the  law  now  stands, 
police  Justices  in  cities  of  the  third  and  higlier 
classes  are  something  more  than  Justices  of 
the  peace  and  are  not  bound  by  the  general 
laws  regulating  proceedings  In  Justices* 
courts.  The  poUoe  court  did  not,  therefore, 
lose  Jurisdiction  of  the  cause  by  falling  to 
bring  the  case  to  trial  within  the  60-day  peri- 
od, and  the  trial  court  was  correct  In  dismiss- 
ing the  application  for  the  writ  <rf  problbt- 
tlon. 

Affirmed. 

MAIN,  G.  J.,  and  PARKER,  FDLI^RTON^ 
and  MOUNT,  3Jn  concur* 
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T.  ICURPfiX  «t  ax.   (No.  144800 
(Supreme  Ooort  of  WiBMngton.  Jan.  9, 1919.) 

1.  Taxation  ®=»810(8)  —  Deed  —  Actzoiv  to 
Set  Aside— Evidbncb. 

Id  a  salt  to  eet  aride  a  tax  deed  itstied  in 
foreclosure  proceedlngB  based  on  constructiTe 
■erriee,  evidence  1iel4  saffieient  to  show  that 
the  luUder  of  the  eertifieatoa  of  de&nQaeiicy 
prior  to  reaottiDs  to  'conaCractin  •erviee  azer- 
eised  ordinary  diligeooe  to  endeavor  to  locate 
and  serre  the  owner  pervmallyi  and  that  per- 
aonal  aerrice  waa  impoaaihle.  ( 

2.  Taxation  «b9»788(^Taz  Dbbds— Bubdin 

or  Paoor. 

The  bardeo  is  on  the  one  who  asserts  in- 
validity of  a  tax  deed  to  overcome  the  deed 
by  coD^ietent  and  controlling  evidence. 

8.  Taxation  «safil6— Dutt  or  Lahdowneb— 
Knowlbdgx  or  Taxation. 
The  owner  of  property  Is  charged  with 
knowledge  that  the  taxes  are  Dni>aid,  and  a 
daty  rests  on  him  to  see  to  their  payment,  if 
he  wonld.  prevent  his  land  being  sold  therefor, 
and  he  la  also  chargeable  with  knowledg*  of 
every  step  in  the  foreclosure  proceedings,  In- 
cluding the  fact  that  certificates  of  delinquency 
might  isme  for  unpaid  taxes,  and  in  doe  time 
f  orMdoanre  be  had  wUeh  mU  «veat  Ua  title. 

Department  1. 

Appeal  trran  Snpnter  Court,  Kins  Ooun- 
ty;  Kmamb  Maddntoali.  OMge. 

ActlOD  by  StOm  IE.  Larson  against  Lu 
Mantby  and  wife,    From  a  Judgment  tor 
plaintiff,  deCendants  anwal.   Baversed  and 
remanded,  wltb  directions  to  dlj^mlss  acti<m. 

Donglaa  A  SdHanun,  cl  Seattle,  fbr  vpel- 
lants. 

Frank  Oleson,  Alfred  O.  Oleson,  and  O.  !«. 

Wlllett,  all  of  Seattle,  for  respondent 
« 

MAIN,  O.  J.  The  purpose  of  this  action 
was  to  cancel  and  set  aedde  deeds  to  real  es- 
tate wbldi  bad  been  made  aa  ttie  lesult  of 
the  foreclosure  of  two  certain  tax  certificates 
of  delinquency.  The  trial  resulted  In  a  Judg- 
ment as  prayed  tor  in  the  complaint  From 
this  the  deCradants  appeal. 
The  facts  may  be  sommarlzed  as  follows: 
The  pnqmty  involved  is  two  vacant  and 
mlmproTed  lots  la  tike  city  of  Seattle.  These 
were  acquired  by  one  John  B.  Larson  some 
time  during  tbe  year  1906,  and  he  either  paid 
or  caused  the  taxes  to  be  paid  thereon  up  to 
and  induding  flie  year  1911.  The  taxes  for 
the  year  1912  werg  not  paid.  On  or  about 
Jnne  1, 1914;  delinqneoit  tax  eerttflcates  were 
obtained  by'cme  B.  H.  Ooahun  frosn  the  coott- 
ty  treasurer  covering  the  two  lots  who  also 
paid  the  taxes  tor  the  subsequent  years.  In 
1916  the  bcdder  of  the  deUnqnent  tax  cer> 
tiflcafies  b^an  actions  to  fScvedoae  the  same^ 
and  aeo^t  to  obtain  service  by  pobUeatioa. 


In  these  proceedings  Jn^mntt  of  fOTeclesure 
was  taken  by  default,  and  In  due  time  deeds 
issued  and  delivered  to  the  holder  of  the  oer- 
tlflcates.  Thereafter  the  property  was  trans- 
ferred by  qultdalm  deed  to  one  L^  E.  Muridiy, 
who,  together  with  his  wife,  are  appellants 
in  this  action.  As  above  stated,  tbe  trial 
court  entered  a  Judgment,  oanceliug  and  aet- 
ting  aside  the  county  deeds  to  Ckmhun,  and 
also  the  qoltclaim  deed  from  Ooshun  to  Mur- 
phy. Larson,  the  owner  of  the  pTopexty. 
was  at  the  time  of  the  foreclosure  of  the  cer- 
tificates of  delinquent^  a  resident  of  tbe 
county  in  which  the  property  was  located  and 
In  which  the  actions  were  brought. 

The  controlling  question  as  presented  by 
the  briefs  seems  to  us  to  be  whether  the 
holder  of  the  certificates  of  delinquency  prior 
to  resOTt  to  cooBtmctlve  service  had  exercis- 
ed ordinary  diligence  tu  an  endeavor  to  locate 
and  serve  tbe  owner  persouaUy.  The  appel- 
lants' contention  is  that  Larson  could  not  be 
found  by  the  exercise  of  such  dlllgeace,  and 
respcmdent  makes  the  counter  contention 
that  he  could  have  been  found. 

[1]  Tbe  procedure  in  each  of  the  tax  fore- 
dosnres  was  fair  upon  its  face,  and  shows  a 
compliance  with  the  statute.  For  the  pur- 
pose of  this  case  we  may  accept  it  to  be  the 
rule  that,  even  though  the  procedure  be  fair 
upon  its  face  and  shows  a  compliance  with 
the  statute,  yet  If  then  was  not  the  exer- 
cise of  ordinary  diligence  in  an  endeavor  to 
locate  and  personally  serve  a  resident  de- 
fendant, a  tax  title  is  vulnerable  in  a  direct 
proceeding  for  that  reason.  Inquiry  must  be 
directed  then  as  to  what  the  record  shows 
with  reference  to  an  endeavor  to  locate  and 
personally  serve  the  defendant  In  the  tax 
foredosure  proceedings.  The  facts  are  not 
In  dispute.  The  evidence  shows  that  prior  to 
resorting  to  substituted  service  the  [Uaintlff 
In  the  tax  foreclosure  proceedings  caused 
inquiry  to  be  made  by  perstHis  living  in  the 
vicinity  where  the  property  was  located  to 
ascertain  where  the  owner  of  the  property 
could  be  found.  An  endeavor  waa  made  to 
locate  him  through  the  Title  Trust  Company, 
and  an  Investigatiw  of  tbe  records  In  the  of- 
fice of  tbe  county  treasurer.  A  letter  was 
sent  to  John  E.  Larson  addressed  care  of 
Anton  E.  Larson,  1420  Boylston  avenue,  Seat- 
tle. This  letter  was  returned  unopened. 
The  taxes  for  the  year  1911  had  been  paid  by 
Anton  E.  Larson,  and  the  duplicate  receipt 
kept  in  the  treasurer's  office  showed  his  resi- 
dence to  be  1420  Boylston  avenue.  After 
process  had  beeu  placed  in  the  bands  of  the 
sheriff  for  service  a  d^uty  sheriff  visited  the 
latter  address,  seeking  to  find  John  £.  Lar- 
son,  and  also  made  Inquiry  at  a  rooming 
hooae  located  at  1817  Ninth  aveuu^  Seattle. 
For  a  few  months  ptiM  to  the  month  of 
Hasch,  1916b  lobn  B.  lArson  bad  lived  at  this 
place.  Tbe  rikolfl  b^ag  unable  to  locate  him. 


»For  otbar  ' 

177  P.— 42 


tapU  sad  BJBT-NUHBBB  In  aU  Kw-^UBbmd  OlCMto  snd  InOuw 


Digitized  by  Google 


668 


177  PACinO 


BBPORTXiB 


made  *  ntnrn  to  fbat  effect  Thereafter  tbe 
sfcatntory  reQQlremaitB  tor  wTlce  by  pabll- 
cBtioB  were  complied  with. 

Spedfle  mention  Is  made  In  reapMkdentfs 
brief  of  tbe  fact  that  ta  Che  Seattle  dty  di- 
rectory for  1916  Larson's  residence  appeared 
as  181T  Mlntb  avenve,  and  also  of  tbe  fact 
that  tbe  lady  who  operated  tbe  rooming 
taonse  at  tbe  time  be  retdded  tbere^  and  who 
at  the  time  tbe  process  was  deUvered  to  ttw 
sheriff  In  tbe  month  of  Almost  that  year  was 
living  a  few  doors  away.  Tlslted  the  room- 
f3ie  bouse  for  tbe  purpose  ct  getting  any  mail 
that  might  come  for  LarstMi.  TtOs  lady, 
however,  testified  that  she  bad  never  received 
any  mall  there,  and  that  she  did  not  know 
where  Larson  was  after  he  left  the  rooming 
bouse  and  during  the  time  that  the  tax  fore- 
dosnres  were  being  prosecuted.  The  record 
falls  to  point  out  sny  manner  In  which  it 
would  have  been  possible  to  locate  Larson  In 
order  that  personal  service  might  have  been 
had  uptm  him.  From  stHue  time  In  March, 
when  he  left  the  rooming  house  until  subse- 
qnent  to  the  foredosnre  proceedings,  he  was 
working  In  a  logging  camp  a  mile  or  a  mile 
and  a  half  from  Des  Mcrtnes.  Under  these 
facts  the  tax  title  cannot  be  disturbed  be- 
cause of  the  claim  that  ordinary  diligence 
was  not  exercised  In  an  endeavor  to  locate 
tbe  owner  of  the  property. 

[2]  When  a  tax  title  la  sought  to  be  over- 
thrown, the  burden  Is  on  the  one  who  asserts 
Its  invalidity  to  overcome  tbe  deed  by  compe- 
tent and  controUIng  evidence.  Sparks  v. 
Standard  Lumber  Co.,  92  Wash.  S84, 100  Paa 
812. 

The  respondent's  principal  reliance-  seems 
to  be  placed  upon  the  case  of  Olson  v.  Johns, 
06  Wash.  12,'  104  Pac;  1116.  In  fact,  npon 
the  oral  argument  It  was  stated  that  that 
case  would  sustain  tbe  Judgment,  but  that 
case  is  obviously  diBtlngulsbable  from  the 
preeoit  In  at  least  two  respects;  First. 
There  no  attempt  was  made  to  locate  and 
serve  the  owner  personally.  No  search  was 
made  by  the  [>er8on  making  the  affidavit,  and 
the  sheriff's  return,  "Not  found,"  was  imme- 
diately made  upon  the  presentation  to  blm 
of  the  notice  and  summons  and  affidavit  of 
nonresldence.  Second.  It  was  there  affirma- 
tively shown  that  the  owner  of  the  property 
could  easily  have  been  located  through  the 
address  given  In  the  dty  directory.  In  tbe 
present  case,  as  already  pointed  out,  a  searcb 
was  made,  not  only  hy  the  holder  of  tbe  cer- 
tificates, but  by  the  sheriff,  and  it  affirmative- 
ly appears  that  there  was  no  way  of  locating 
Larson  through  tbe  address  given  In  the  city 
directfu-y. 

it}  Upon  the  record  ss  we  view  It,  the 
Judgment  cannot  be  sustained.  Hie  owner 
of  the  pnqwriy  was  cibargeaUe  with  knowl- 
edge that  tbe  taxes  were  unpaid;  the  duty 
rested  vpao  bim  to  see  to  tbi^  paymoit  If 


he  would  prevent  his  land  being  sold  there- 
for; he  was  diaiieaUe  with  knowledge  ot 
merj  step  in  ithe  foredosure  procedure, 
including  tbe  faiet  that  certUIcates  of  deUn- 
quency  might  issue  fin  unpaid  taxes,  and  in 
due  time  fiwedosnre  be  had  which  would  di- 
vest his  tltl&  Williams  v.  Pittock,  36  Wash. 
271,  77  Pac.  386;  Sparks  v.  Standard  Liun- 
her  Co.,  supra. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  tbe  aape- 
rlor  court  to  tfsmlss  tbe  actton. 

FULLBR^N  and  PARKBB»  JJ.,  ooncor. 


BLAGKBUBN  et  ux.  v.  VANDSB  AABNQ 
et  ox.   (No.  14B7&) 

(Soprano  Court  <d  WasUngtMu  Jan.  6^  1919.) 

1.  MOBTQAOBS       •9B284^BlgAOR    OF  OOTB- 

WAWT  TO  Pat. 
There  was  no  breach  of  covenant,  by  parties 
reaiving  land  in  an  exchange  to  pay  aM>rtgage 
thereon,  until  It  was  permitted  to  beoMna  ovsr- 
due  and  go  to  (orecloeurs. 

2.  IfonaAou  ^»a84-<]ovBRAifT  to  Pat— 
Oause  or  AonoH  von  Bbkaoh— BifTsr  or 

DEHCIBHOT  JUDOICINT. 

Parties  who  endumged  lands  with  other  par- 
ties, wbo  covenanted  to  aasome  and  pay  mort- 
gage, bad  no  causft  of  action  tor  mooer  recovery 
on  account  of  brsadi  <rf  such  oovenant  by  oth- 
ers nntil  entry  of  deflde»7  Jodgment  sgalnat 
thonaelves  in  foredosure  proceeding. 

3.  RxpoBHATioir  or  InffTBuums  ^»32  — 
Laches. 

Cause  of  acti<»t  *tt  parttes  who  exchanged 
city  property  for  raadv  tor  jcformstkm  of  their 
deed,  wbldi  tailed  to  state  that  randi  owners 
assumed  and  agreed,  to  pay  certain  mortgages 
on  dty  property,  hai  not  barred  by  laches. 

DepartmMit  1. 

A[if>eal  fnmi  Boperlor  Court.  Taklma  Coon- 
ty ;  Qwrge  B.  Hidden,  Judge. 

ActloQ  by  George  F.  Bladcburn  and  wife 
against  Klaas  Vender  Aarde  and  wlf&  From 
Judgment  of  dismissal,  plaintiffs  aiipeal.  Be- 
versed,  with  instructions. 

Roberts  ft  Udell,  of  North  Zaklma,  fi>r  ap- 
pellants. 

K.  B.  TeUkanJe,  of  North  Takbnt,  for  re- 
spondents. 

TOL&fAN,  J.  In  October.  1809.  appellants 
were  the  owners  oi  certain  ^mpexty  In  tho 
dty  of  Taklma  and  tbrongh  a*  real  estata 
broker  agreed  with  respontientB  to  exdiange 
their  dty  prc^terty  for  rands  property  Umb 
owned  by  respoodenfaL  Tbe  imncfa  ^opcrty 
was  Tshied  at  97,000,  tbe  dty  property  at 
96^000;  and  to  make  up  tke  dlflacnco  1b 
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mine,  appeUuta  tnraed  In  a  certain  reel  es> 
tato  eoxi tract  on  otber  dty  prpperty  at  an 
agreed  Tahie,  and  paid  In  caah  tiie  balano* 

'  of  something  oyer  fMO.  a%e  dty  property 
^9  Biibjeet  to  two  mmtgagw,  a  flrat  mor^ 
of  $1,6(N^  and  a  seooitd  mortgage  of 
91,900,  while  the  ranch  proper^  was  dear. 
Be^rondentB  agreed  to  assume  and  pay  these 
mortgages  npon  the  oooslderatlon  that  appel- 
lants would  glre  to  them  thtir  noted  for 
93,600,  to  mature  before  the  roortgagae  oo 
the  dty  pnq>erty,  and  secnred  by  mortgage 
on  the  ranch  pivgmtf,  whlcft  they  wwe  thm 
receiving.  This  was  d<me,  and  the  transfers 
were  made,  bat  by  error  and  mutual  mlsr 
take,  which  is  pra'ctlcaUy  adndtted,  the  deed 
fmn  anitellants  conveying  to  respondents  the 
dty  property  failed  to  state  that  respondents 
assmued  and  agreed  to  pay  the  mortgages 
thereon,  bnt  simply  recited  that  the  property 
was  subject  to  the  two  mortgages  described. 
Thereafter,  and  substantially  In  accordance 
with  the  terms  tfaeretrf,  ai^wllants  paid  to 
respand«it8  the  $3,600  and  interest,  in  dis- 
diarge  of  the  notes  and  mortgage  whidi  they 
had  given  on  the  rancb  prcHitertr.  Beqpond- 
oits  paid  the  second  mortgage  on  the  dty 
pnverty  whlc^  was  first  to  mature,  bat,  hav- 
ing tbereaft^  conveyed  the  property  to  oth- 
ers, neglected  to  pay  the  first  mortgage  when 
It  matured,  or  at  all.  In  doe  time  an  action 
to  foredoee  the  first  mortgage  was  commenc- 
ed, and  appellants,  while  answering  tb«-eto, 

'  appear  to  have  relied  upon  the  fact  that  re- 
spondents had  paid  the  second  mortgage  only 
after  a  foreclosure  bad  been  commenced,  and 
to  have  assumed  that  they  would  so  pay  the 
first  mortgage  before  judgment.  In  any  event 
appeUants  did  not  examine  the  record  and 
ascertain  the  (»nisslon  from  the  deed  of  the 
covenant  to  assnme  and  pay  the  mortgages 
until  after  a  deflclency  Judgment  for  $500 
had  been  rendered  against  them  in  the  fore- 
closure proceeding  on  June  29,  1916,  and  a 
demand  for  payment  had  been  made  upon 
them  in  August  following;  and,  having  paid 
the  defldency  Judgment,  they  thw  brought 
this  action  to  reform  the  deed,  and  recover 
from  respfflidoits  the  amoimt  so  paid.  The 
facts  were  practically  admitted  nptm  the 
trial  b^ow.  The  sole  defense  relied  upon 
was  ladies.  This  defense  was  crustaine*!  by 
the  trial  court,  and  a  Judgment  of  dismissal 
entered,  from  which  this  appeal  was  taben. 

[1,2]  "While  considerable  time  dapsed  be- 
tween the  making  ot  the  deed  and  the  com- 
mencement of  ttils  action,  that  Is  largely  Im- 
material, because  there  waa  no  breach  of  the . 


covenant  to  pay  the  mortgage  until  It  was 
pwmltted  to  become  overdue  and  go  to  ft»e> 
closure,  and  nottilng  to  put  appellants  on  no- 
tice that  there  might  be  such  a  breach.  The 
cause  of  action  tor  tbe  money  recovery  did 
not  accrue  before  tbe  entry  of  the  defldencv 
Judgment  against  appellants,  and  until  they 
had  notice  of  such  Judgment  nothing  appears 
In  the  record  of  suffldent  Importance  to  re- 
quire them  to  examine  the  public  record  and 
discover  the  enxH-  in  the  deed  whldi  is  com- 
plained df.  It  is  not  urged  or  seriously 
dalmed  that  the  delay  on  the  part  of  aH>d- 
lattts  In  discovering  ttie  error  In  the  deed 
and  In  bringing  an  action  for  its  reformntion 
cansed  any  loss  to  respondents,  or  led  than 
to  altw  their  podtlm  In  any  way  to  thdr 
detriment  The  mera  fact  of  dday  alone  is 
relied  upm  to  sustain  the  Judgment. 

[3]  In  Young  v.  Jonea,  72  Wash.  2T7,  ISO 
Pac.  00,  wha«  a  like  question  was  Involved, 
Judge  laus,  flpeaUi^E  tor  this  court,  said: 

doctrine  of  ladies  as  a  defense  is  ground- 
ed on  the  prhiciple  of  equitable  estoppel,  wbich 
will  not  permit  the  late  assertion  of  a  'right 
where  other  persons  bf  reason  of  the  dday  will 
be  injured  by  its  assertion.  The  case  before  us 
presents  no  sudi  aspect.  No  right  of  a  third 
party  is  involved.  Hie  respondents  Lofgren 
had  notice  of  the  appeUants*  claim  almost  as 
mxm  as  the  mistake  was  dlseovcred.  Tliere  Is 
no  evidence  that  the  respondents  or  any  one 
else  will  be  placed  In  any  worse  position  by  a 
reformation  becanse  of  the  delay.  No  adverse 
equities  have  arisen  in  the  interim.  Tbe  fact 
of  appellants'  daim  was  at  all  times  known  to 
those  daimfnK  adversely.  There  was  no  «vf- 
denoe  of  fraud,  deceit,  or  bad  faith  on  the  ap- 
peUants* part.  In  sndi  a  case  mere  deb^, 
short  of  the  period  fixed  the  statute  «t  limi- 
tations, will  not  bar  tbe  action.** 

This  doctrine  was  expressly  reafllrmed  in 
Carlson  v.  Druse,  79  Wash.  542,  140  Pac.  570, 
and  may  now  he  accepted  as  the  settled  law 
of  this  state ;  and  It  may  be  safely  asserted 
that  it  is  in  harmony  with  the  great  weight 
of  authority.  Measured  by  this  rule,  appel- 
lants were  not  guilty  of  sudi  lachea  as 
would  bar  thdr  right  to  recover. 

The  judgment  is  reversed,  with  instruc- 
tions to  enter  a  Judgm^t  for  tbe  reforma- 
tion of  the  deed  as  prayed  for,  and  for  the 
sum  paid  by  appellants  In  satisfaction  of  the 
defldency  judgment,  with  Interest  at  the 
1^1  rate  from  Oie  time  of  audi  payment. 

MAIN,  0.  J.,  and  MACKINTOSH,  fttlTCH* 
EU^  and  CHADWICK.  JJ.,  concur.  . 
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HcarujyitAT  t.  oolumbia  sauion 

Ca    (N&  14880L) 
(Supreme  Court  of  WaBhlngton.  Jan.  6i  1819.) 

1.  Names  *»10  —  DoiNO  Business  Uhdeb 
Assumed  Name— Dismissal  of  Action. 

Where  a  person  did  business  under  an  as- 
sumcd  Dame  without  Sling  the  certificate  re- 
quired by  Rem.  Code  1916.  H  8369-8873.  de»- 
ignatins  bis  true  name,  there  was  audi  a  mb* 
■tutial  conqiliaiicB  with  the  statute  *as  to  pre* 
vent  a  diamiaeai  ol  an  -actiMi  wbeca  a  certifi- 
cate was  filed  before  trial. 

2.  Kames  <s=3iO  —  D6iiro  Bmcnns  Uicdbb 
Assumed  Name. 

Where  M.  did  boBinesB  under  the  name  of 
"Bremerton  Iron  Works.  M..  Proprietor,"  he 
was  not  required  to  file  a  oertificate»  under 
Item.  Code  1915.  f  f  8869-8S78.  In  order  to  main- 
tain a  solt  in  the  state. 

3.  Assionmentb  «=3>121— Aonon  on. 

An  assignment  of  a  claim  for  the  purposs  of 
collection  assigns  sufficient  interest  to  sue  and 
recover. 

4.  JuDOMENT  «=>6S3— Res  Judicata. 

Recovery  upon  an  aseignment  for  purpose 
of  collection  bars  any  other  or  further  recovery 
against  the  debtor. 

6.  GuARANTT  ^=936<6)— Saia  and  Csbdit. 

Where  a  salmon  company  took  over  anothsr 
company  which  was  building  boats  for  It  under 
contract,  so  far  as  the  construction  of  its  boats 
(ras  concerned,  paid  the  pay  rolls,  paid  certain 
debts  for  material,  paid  the  owner  of  the  boat 
company  wages  instead  of  ctMupletinK  the  eon- 
■tniccion  contract  with  him,  and  aamed  plain- 
tiff that  bis  biUa  for  materials  would  be  paid, 
recovery  oould  be  had  from  tlie  aalmmi  coas* 
pany  for  indebtedness  aubseqnently  created; 
credit  being  extended  to  both  the  salmon  com- 
pany  and  the  boat  company. 

Department  2. 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty ;  Walter  M.  Frendi,  Judge. 

Acttoo  b7  J.  A.  McOiUlTrajr,  dtOng  biulBen 
under  the  tnide-name  of  Bremerton  Iron 
Works,  against  the  Oolumbla  Salmon  Compa- 
ny and  another.  Jndgmeot  tor  plaintiff,  and 
the  named  defendant  appeals.  Affirmed. 

Jones  &  Riddell,  of  Seattle  for  appellant 
F.  W.  Moore,  of  Bremerton,  for  respondent, 

HOLCOMB.  J.  rnie  filcta  In  this  case, 
found  by  the  trial  court  and  supported  by 
competent  evidence,  may  be  briefly  stated: 
One  Loveland,  doing  business  under  the  name 
and  style  of  the  Loveland  Boat  Works  at 
Bremerton,  entered  Into  a  vrlttai  contract 
to  build  certain  boats  and  some  tenders  fbr 
the  Columbia  Salmon  Company,  a  corpora- 
tion, and  the  Alaska  Padflc  Herring  Compa- 
ny. The  Loveland  Company  proceeded  with 
the  construction  of  the  boats  for  both  com- 


panies until  tti«  Port  Blakeir  lUn  OcHapaoy. 
on  account  pC  the  flnanelal  stratts  of  tlM 
Loveland  Company,  became  anxioos  about 
payment  for  the  lumber  It  was  ftimisblsg  ft»r 
the  boats.  In  a  dlscnsalon  of  Hiim  matter 
tbe  Oolnmbla  Salmon  Company's  office  an 
May  12,  1917.  It  was  agreed  that  the  lacter 
would  protect  the  Port  Blakely  Hill  Company 
upon  Its  Inmber  bills  In  building  the  appel- 
lant's boats,  and  also  a  certain  other  accoant. 
After  these  accounts  had  been  arranged. 
Loveland  stated  that  be  bad  not  paid  bis  last 
pay  roll ;  that  tfaere  -was  a  margin  of  aboat 
fl,400  in  tbe  contrftcts,  and  tbe  unpaid  pay 
roll  was  about  $000.  Tbe  appellant  gav» 
Loveland  a  <Aech  .ft>r  17^  to  pay  tbe  pay 
roll  for  tbe  preceding  week.  It  was  also 
agreed  that  from  that  time  on  tbe  Alaska 
Padflo  Herring  Company  and  tbe  appellant 
would  each  pay  the  amount  of  Its  pay  rolla 
From  about  May  12,  1917.  appellant  took 
over  the  plant  so  far  as  the  constmctlmi  of 
Its  boats  was  coacemed,  paid  the  pay  n^la. 
paid  certain  debts  for  material,  paid  Love- 
lADd  wages  instead  of  completing  tbe  con- 
structlou  contract  with  Mm,  and,  through  Its 
superintendent,  assured  respondent  and  one 
Robertson,  a  creditor  fbr  material,  that  their 
bills  would  be  paid.  Bebertson  and  HcGll- 
livray.  being  Informed  that  appellant  agreed 
to  pay  all  debts,  continued  to  perform  labor 
and  fumlsb  material  for  the  boats.  Robert- 
son assigned  his  claim  to  McGtUlvray  for  col- 
lection. Respondent  was  doing  business  un- 
der the  business  name  of  "Bremerton  Iroa 
Works,  J.  A.  McGUlivray,  Proprietor."  tboe- 
by  using  both  an  assiimed  name  and  bis  own 
true  and  full  nam&  In  his  complaint  re- 
spondent failed-  to  an^  that  be  bad  com:- 
pUed  with  the  Jaw  requiring  the  filing  of  a 
eertiflcate  of  assumed  business  name  with  the 
county  clCTk.  Aivdlant  demurred  to  the 
complaint  for  the)  reastm,  anu>ng  others,  that 
the  complaint  shows  upon  Its  face  that  plaln- 
tUI  has  no  legal  capacity  to  sue.  hereaft- 
er reqwndent  filed  a  certificate  of  assumed 
business  name  and  jdeftded  tbe  same  by  sup- 
plemental complaint.  The  demurrer  waa 
overruled  after  the  filing  of  the  supplemoital 
complaint. 

[1,2]  Ben.  Code,  if  8369-8373.  provides 
that,  before  a  person  or  persons  conduotlog 
business  under  an  assumed  name  may  main- 
tain a  snit  In  any  court  of  this  states  it  must 
be  alleged  and  proved  that  such  person  or 
persons  has  or  have  filed  a  oertlllcate  of  tbe 
true  name  or  names  of  the  persons  conducting 
such  business.  In  such  case,  proof  of  flllns 
the  certificate  Is  made  as  muck  a  prerequlalte 
and  a  material  fact  In  maintaining  tbe  suit  mm 
proof  of  any  other  necessary  fftct 

In  the  case  of  Satton  &  Oow  t.  Coast  Trad- 
ing Co..  40  Wada.  OM.  OG  Faci  428.  we  beld 
that  a  contract  nwde  by  a  partnership  doing 
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bnsiness  tnjder  an  assnmed  name  was  not  In- 1 
validated  by  ttie  atatate  in  queation.  In  Hai- 
fa T.  Crisp,  52  Wash.  COS,  100  Fac  1(02,  we 
beld  that,  where  copartners  did  bnsineaB  un- 
der an  aasnmed  name  other  than  the  true 
name  of  the  firm  members,  without  filing  the 
certificate  required  by  the  aboTo  statutes  dea- 
Ignntlng  their  tme  namee,  tliere  la  snch  a  sab- 
stantlal  compliance  with  the  statute  as  to  pre- 
rent  a  dismissal  of  the  action  commenced  be- 
fore the  flling  of  the  certificate,  where  long 
before  trial  they  filed  the  certificate  and  ob- 
tained leave  to  amend  their  complaint,  which 
amendment  was  made  before  the  statute  of 
limitations  had  run  against  their  actim  and 
after  answer  by  the  defendants,  whoi  did  not 
stand  upon  the  demurrer,  inasmuch  as  the  de- 
fraidants  were  not  prejudiced  thereby.  In 
Merrill  t.  Caro  Inv.  Co.,  70  Wash.  482,  127 
Pac.  122,  we  held  that  a  person  conducting  a 
business  In  which  he  alone  Is  Interested,  in 
the  name  of  a  company  containing  his  fnll 
name,  is  exempt  from  filing  with  the  county 
clerk  the  designation  of  the  firm  with  the 
true  and  real  name  of  all  persons  conducting 
the  business  or  having  an  Interest  therein, 
because  the  statute,  section  8372,  provides' 
that  nothing  In  the  act  shall  pVerent  the  law- 
ful use  of  a  partnership  designation  If  the 
same  includes  the  true  and  real  name  or 
names  of  all  the  parties  conducting  sudi 
bnainesB  or  having  an  interest  therein. 

AntdlftDt  urges  that  the  cases  above  cited 
were  erroneous  and  should  now  be  overruled. 
We  see  notUng  in  any  of  them  tending  to  dis- 
credit the  reasoning  In  ea.ch  of  them,  but  con- 
alder  them  to  be  rather  well  reasoned  deci- 
mals. At  any  rate^  they  are  stare  dedsla. 
and  we  an  not  now  Indined  to  overrule  any 
ot  tbem.  The  case  at  bar  seems  to  be  within 
the  spirit  of  the  dedaton  In  Merrill  v.  Caro 
Inr.  Cok,  supra.  Since  In  this  case  McGUllv- 
ny  did  bsslness  In  bis  own  name  as  pn^rle- 
tor  of  the  Br«nerton  Iron  Works,  such  can- 
not stricOy  be  said  to  be  an  assumed  name. 
He  was  rather  doing  business  under  his  own 
name  as  wcU  as  under  an  assumed  name.  No 
one  could  be  deo^ved  or  In  doubt  as  to  whom 
be  did  badness  wiUi.  Aivellant*s  first  two 
ualsninents  are  tberetore  wlQiout  merit 

It  l8  next  oontoided  Uiat  tibe  trial  court 
erred  tat  roiderlng  jndgmoit  ta  favor  of  r» 
spondent  upon  the  second  cause  of  action, 
being  that  for  the  material  famished  by  O. 
S.  Robertson  ft  Ca,  urging  that  the  action 
was  dismissed  upon  request  of  the  respondent 
himself  by  the  trial  court,  for  the  reason  that 
no  assignment  cf  any  kind  of  the  cause  of 


t  action  claimed  by  Robertson  ft  Cb.  was  ever 
provra  but  the  contrary  was  jwoven,  and  that 
the  court  dismissed  that  cause  of  action  froAi 
the  case  but  later  mdCTed  Judgment  in  fa- 
vor «t  reqxHidait  nprai  dils  second  cause  of 
action. 

The  record  shows  that  upon  the  trial  of 
the  case  respondent  testified  to  a  lack  of 
knowledge  or  recollection  of  the.  assignment 
of  the  Robertson  claim  to  him  for  the  pur- 
pose of  collection,  and  his  counsel  made  a 
motion  for  nonsuit  as  to  the  Robertson  claim, 
which  of  course  the  court  announced  It  would 
grant;  that  counsel  Immediately  requested 
and  received  perml^ion  to  withdraw  the  mo- 
tion, and  no  order  or  minute  entry  was  ever 
made  nonsuiting  the  Robertson  cause  of  ac- 
tion. Counsel  for  appellant  asked,  "Will  we 
try  both  cases?"  to  which  counsel  for  re- 
spondent replied,  "We  will  try  them  just  the 
same  as  if  he  had  not  testified."  The  as- 
signment of  the  Robertson  claim  was  duly  of- 
fered and  admitted  In  evidence  by  the  court. 
The  court  rendered  Judgment  in  favor  of  re- 
spondent both  upon  his  own  claim  and  upon 
the  Robertson  daim  assigned  to  him  for  col- 
lectlML 

[i,  4]  While  req;K»dent  probably  foi^ot  the 
assignment  of  Robertson  to  him  for  the  pur- 
pose of  collection  in  order  that  the  two  claims 
might  be  collected  in  one  suit,  the  assignment 
In  writing  being  proven,  it  is  too  well  settled 
In  this  state  tiiat  an  asrignment-fw  the  ^ir- 
pose  of  ooUectlon  assigns  aaffldent  Interest  to 
sue  and  reoorer  to  need  any  oitatlon.  The 
recovery  npon  waxlb.  proven  assignment  bars 
any  other  or  further  reeovoy  against  the 
ddt)tor. 

[fi]  It  Is  next  contended  that  the  trial  court 
erred  In  granting  Judgment  upon  the  first 
cause  of  action,  (McOlUinay's,  for  the  r^son 
that  Us  own  testimony  shows  that  the  only 
credit  glTon  by  resptmdent  for  the  materials 
for  which  he  seeks  recovery  was  the  credit 
to  LoTtiand,  against  whom  this  Jodgmoit 
runs,  and  not  a  credit  to  appellant. 

The  trial  court  found  that  the  indebtedness 
created  after  the  meetii%  of  May  12,  1917, 
was  the  Ji^t  and  several  Indebtedness  of 
both  app^ant  and  Lovdand*  that  the  credit 
was  extended  to  both,  and  tiiat  both  were  lia- 
Ue.  Under  the  facts  shown,  this  was  correct, 
and  we  see  no  reason  to  disturb  the  Judg- 
ment 
Judgment  affirmed. 

MAIN,  C.  J.,  and  PARSER.  MOUm<,  and 
FULLIDRTON,  JJ.,  ooncnr. 
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BTJBEB  T.  MATBB  et  XOL    (N«.  16002.) 
•I 

(8Dpnine  Ooart  of  Waabington.   Ion.  6, 1919.) 

1.  Btidkroc  «s»484(ll)  —  Fbaud  •»64(S>- 
Pabol  Evidbnob  AmccTina  Wbitiivo— Ac- 

nOH  lOB  FUUD. 

Id  action  fOr  trftud  In  aeeurinf  title  to  plain- 
tltP*  ^eat  land  bj  an  exchange  asreement.  it 
waa  for  jar;  to  say,  fnm  inatrnments  and  all 
evidence  as  to  oonditiona,  whether  plaintiff  ex- 
ecuted with  knowledge  of  contenta,  and  whether 
they  were  part  of  general  scheme  to  defraud, 
and  parol  e?idence  waa  not  inadmiaaiUe  as  vazy- 
iug  them. 

2.  Fraud  «=9G4;(3)— Exoh^hob  of  Pbofkbtt 

—KiUBSIlOTX  TOB  JUBT. 
In  action  for  Crand  by  plaintiff,  illiterate 
and  deaf  aged  man,  induced  to  part  with  wheat 
laud  by  defendant,  hia  friend  and  former -teu- 
ant,  in  whom  he  had  confidence,  wbete  plain- 
tiff had  Been  the  land  he  received  before  making 
trade,  whether  be  could  lum  katned  by  in> 
quiz7  its  tme  valoe,  ao  that  lia  could  not  re- 
cover, itoU  for  jury. 

Department  1. 

Appeal  from  Siui^or  Oonrt,  SptAaiie 
Goanty ;  D.  H.  Oarey,  Judge. 

Action  by  Edward  Burke  against  E.  B. 
Mayer  and  wife.  From  Judgment  for  plaln- 
tlfT,  defendants  appeal.  Affirmed. 

D.  B.  Glasgow  and  A.  O.  Colbum,  botb 
of  Spokane,  for  appellants. 

Ayers,  McDonald  &  Ore«iougb  and  Del 
Carey  Smith,  all  of  Spokane,  for  respondent 

TOLMAN,  J.  TUB  is  an  action  for  fraud 
and  deceit,  tried  to  a  jury,  resulting  in  a 
verdict  and  Judgment  Id  favor  of  respond- 
ent, who  was  plaintiff  below.  There  was 
much  conflict  in  the  teatimony,  the  record 
is  long,  and,  so  far  as  necessary  for  an  un- 
derstanding of  the  case,  a  sufficient  state- 
ment is  that  Qiere  was  evidence  from  whldi 
the  Jury  found,  or  might  have  found,  the 
following  facts: 

That  respondent,  at  the  time  of  the  trial 
below,  was  about  80  years  olAt  uneducated, 
not  able  to  read  or  write,  save  to  dgn  bis 
own  name,  and  so  deaf  that  he  could  not 
bear  or  understand  an  ordinary  conversa- 
tion; that  for  some  years  he  bad  owned  a 
half  section  of  wheat  land  in  Lincoln  coun- 
ty, Wash.,  alleged  In  bfs  complaint  to  be 
worth  not  less  than  $8,000,  and  conceded  by 
the  answra  to  be  worth  |6,400,  on  which 
there  was  a  mortgage  for  $1,725.  Appellant 
R  E.  Mayer,  hereinafter  referred  to  as  ap- 
pellant, who  owned  land  adjoining  respond- 
ent's farm  In  Lincoln  county,  had  for  some 
years  leased  respondent's  land,  and  looked 
after  all  of  bis  business  affidrs  for  him  with 
reference  to  the  land,  nidi  as  paying  inter- 
est on  tbe  mortgage,  paying  taxes,  etc.,  and 


making  settlemoit  for  tbe  proeoyte  of  re- 
spondent's share  of  tbe  enp*  after  dedoctlns 
Budi  payments.  Beepondent,  being  a  resi- 
dent of  Mlnneaota,  came  to  Washington  but 
Infrequently,  and  tbe  correapoadence  tends 
to  show  that  be  relied  abaolntdy  vpon.  ap- 
pellant wltb  respect  to  all  buslneaa  mattm 
toncblng  his  farm,  and  that  tbe  relations 
between  the  parties  became  confideutlaL 

In  Oie  letter  part  of  tbe  year  1012.  ap- 
pellant advised  respondent  tbat  be  did  not 
care  to  rent  bis  land  any  longer,  tbat  be 
bad  disposed  of  his  own  land,  bavbig  traded 
a  half  section  of  it  for  a  ten-acre  tract  of 
land  near  Vera,  in  the  Spokane  valley,  and 
suggested  that  be  could  procure  a  like  trade 
for  respondent  Appellant  took  the  respond- 
ent to  the  Vera  tract,  showed  him  the  land, 
the  irrigation  ditches  ninnlDg  beside  it  rep- 
resented that  the  ditches  were  appurtenant 
to  the  land,  and  that  the  land  had  a  water 
right  and  was  under  irrigation  from  these 
ditches.  He  also  showed  to  respondent 
what  he  claimed  to  be  the  ten-acre  tract  ad- 
jacent for  which  be  had  traded  his  own 
wheat  land.  Appellant  represented  diat  tbe 
iO-acre  tract  was  worth  as  much  as  or  more 
than  respondent's  wheat  land,  that  it  would 
bring  him  more  income  than  his  wheat  land, 
and  suggested  that  he  might  be  able  to 
make  a  trade  for  respondent,  by  which  Hie 
latter  would  exchange  his  wheat  land  for 
the  10-acre  tract  shown  him,  subject  to  a 
first  and  a  second  mortgage  aggregating  $1,- 
600,  and  receive  91,500  In  cash  as  boot  mon- 
ey, and,  to  further  induce  respondent  to  make 
the  trade,  agreed  to  lease  the  10-acre  tract 
from  resiKmdent  whcm  he  should  acquire 
title,  and  pay  him  $000  per  year  rent  tw 
a  period  of  four  years.  The  trade  was 
consummated  on  March  8,  1918 ;  but  tt 
now  appears  that  appellant  himself  owned 
tbe  10-acre  tract  at  Vera,  wbldt  in  the 
trade  was  conveyed  to  respondent,  and  he 
himself  took  title  to  tbe  wheat  ranch, 
which  formerly  belonged  to  respondent,  so 
that  by  having  obtained  a  deed  In  blank 
from  bis  grantor,  and  inserting  respond- 
ent's name  therein  as  grantee,  and  by  ob- 
taining a  deed  to  the  wheat  land  from  re- 
spondent In  blank,  in  which  be  afterwards 
inserted  bis  own  name,  he  anteem  to  bave 
been  aMe  to  conceal  from  req>ondent  tbe 
true  facts  as  to  his  personal  Interest  In  tbe 
transaction,  and  respondent  claims  tbat  be 
was  all  the  time  relying  upon  anpellant'a 
friendship  for  him  and  supposed  unselflab 
interest  in  bis  affairs  to  protect  him  in  the 
transaction.  There  is  evidence  that  re- 
spondent took  a  disinterested  friend  to  see 
the  tract  at  Vera  shortly  after  tbe  deal  was 
made,  and  that  this  friend  learned  tbat  the 
Vera  land  bad  no  water  right  and  was  un- 
irrigated,  or  what  is  known  as  dry  land. 
TbAt  respondent  then  learned  this  fact,  or 
any  fact  tending  to  put  Idm  on  InQuixy,  as 
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to  the  hilfllty  of  tlie  represeDtutioixa  as  to 
the  land  beinc  Irrigated,  or  at  Idl.  nntU 
ehortly  befors  the  bringliig  ot  the  actton,  be 
squarely  denies. 

After  dosing  the  trade,  a  wtttten  agree- 
ment was  entered  Into  between  aiipdlants 
and  respondent,  by  which  respondent  tamed 
over  to  aiQ^lantB  the  poseosrion  oi  the  Yen. 
tract  fbr-  a  p^od  of  foor  Tears,  the  conidd- 
oratlon  b^nf  that  appcUnnt  should  pay  off 
the  11,000  secured  by  mmtgages  on  the 
tract,  the  interest  thereon,  and  all  taxes  as- 
sessed agakut  the  property  during  the  Ufa 
of  the  contract,  and  In  wbfcb  an  option  was 
glTen  to  appellants  to  pvrduue  the  tract  by 
paying  to  respondent  the  sum  of  $6,600  In 
ocess  of  the  Incnmbrances  iqkui  Hie  prop- 
erty; and  In  pnrsoanos  of  this  contract^  re- 
veodent  gsn  to  annUant  a  deed  of  the 
Vera  tract.  Uocfa  evidence  Is  introdueed  as 
to  whether  or  not  the  boot  money  was  fnUy 
paid,  and  how  It  was  paid.  If  at  all;  but 
aroc^ant  dalms  tfi  har^  paid  all  the  boot 
money,  and  also  to  have  paid  9BI0O,  mpn- 
sentlttg  ttaa  ttrM  year'a  rental  of  the  Tera 
tract. 

Bewgndent  returned  to  Mlnaeaota*  and 
again  came  to  SptAane  near  the  close  of  the 
year  1918.  and  seuns  to  have  thon^  thoe 
was  more  money  eomlng  to  him  from  ap- 
peUant,  or  not  to  have  been  aatisfled  with 
the  time  and  manner  of  paymmt,  and  to 
Iiave  dealred  more  money  from  ^n^ellant. 
There  were  negotiations  at  that  time,  result- 
ing In  the  dgnlng  of  a  written  Instrument, 
dated  January  S.  1014,  puzportlng  to  cancel 
and  discharge  the  lease  and  option  agree- 
ment entered  Into  on  April  12, 1813,  and  ap- 
pellant returned  to  respondent  the  deed 
which  he  had  given  him  conveying  the  Vera 
tract,  whidi  bad  never  been  recorded;  and 
to  secure  an  advance  of  $270  respondent  ez- 
eented  a  mortgage  for  that  amount,  whidb 
became  a  third  mortgage  upon  the  Vera 
tract  This  mortgage,  together  with  the  sec- 
ond mortgage  for  $000,  whldk  he  purchased 
and  had  assigned  to  him,  appellant  after- 
wards foreclosed,  thus  obtaining  title  to  the 
Vera  tract  Beiqiondent  again  returned  to 
his  home  in  Minnesota,  but  upon  coming  to 
Washington  in  1816,  claims  to  have  discov- 
ered tor  the  first  time  that  the  Vera  tract 
had  no  water  right  was  not  irrigated,  and 
was  of  comparatively  little  value,  and  that 
the  repreeentatlons  as  to  the  rental  value 
were  fals^  and  made  for  the  purpose  of  in- 
ducing the  transfer;  and  also  at  about  the 
same  time  to  have  discovered  that  the  trade 
was  made  by  appellant  In  his  own  interest 
instead  of  acting  as  the  agent  of  respondent 
In  procuring  a  trade  with  a  third  person,  as 
respondent  had  believed. 

Appellants  made  20  separate  assignments 
of  error,  and  It  is  manifestly  impossible  to 
set  fkirtb  and  discuss  each  one  within  rea- 


sonable limits.  We  shall  the  reft)  re  confine 
oursrtves  to  the  comment  necessary  t^  dis- 
pose of  the  particular  assignments  whldi 
are  argued,  and*  up<m  which  reliance  Is 
diiefly  placed. 

[1]  1.  It  ia  dabned  that  the  trial  court 
erred  In  permitting  the  Introduction  of  evl- 
dence-  to  vary  the  terms  of  the  written  In- 
struments heretnbefMe  raferred  to  as  the 
lease  and  option  and  the  later  cancellation 
agreement  Bespondent  who  testified  that 
he  could  neitlier  read  nor  write,  dalms  that 
If  the  instmmente  were  read  to  him,  he  did 
not  know  or  vnctontand  flielr  contents,  and 
that  they  were  represented  to  him  to  t>e 
sanething  other  Oan  what  tbey  wa«.  In 
an  action  sounding  in  fraud,  andk  aa  this. 
It  Is  for  the  jury  to  say  from  tbe  instm* 
ments,  and  fnun  all  of  tbe  evHieQce  rdat- 
Ing  to  the  conditions  under  which  t^ey  were 
executed,  whetlier  rrapondent  executed  them 
Willi'  kswwledge  of  tbslr  cMxtents,  and  also 
whether  the  inatrument^  tiiongh  legally  ez- 
ecoted  and  fair  on  fbttr  tane^  were  part  of  a 
general  scheme  to  defraud. 

[2]  2.  It  la  ctmtended  that  the  court  dumld 
have  sustained  app^ante'  motltrn  for  a  di- 
rected verdict,  and  fbr  Judgment  non  ob- 
stante veredicto,  because  respiH^ent  liad  ac- 
cess to  the  Vera  land  before  making  the 
trade,  and  knew,  or  oould  have  learned  by 
reaaonalde  Inquiry,  ite  true  condition  and 
valu^  or  at  least  should  have  learned  all 
mtA  facte  shortly  after  the  trade  was  con- 
summated, and  further  erred  In  refusing 
certain  Instructions  proposed  by  appeUaut 
upon  this  tlMory.  It  may  be  conceded  that 
if  respondent  had  been  a  thoroughly  equli>- 
ped  business  man.  In  the  possession  of  all  of 
his  faculties,  and  dealing  wiOi  a  stranger 
at  arm's  length,  the  argument  presented 
would  have  considerable  force.  But  when 
the  age,  lack  of  education,  and  deafness  of 
respondent  are  considered,  and  more  spe- 
cially when  the  evidence  as  to  the  confiden- 
tial relation  upon  which  respondent  relied 
is  borne  in  mind,  we  are  convinced  that  the 
trial  court  properly  submitted  to  the  jury 
all  of  these  auestiona.  We  have  carefully 
read  the  abstract  and  supplemental  abstract 
of  the  record,  and  have  read  the  record  it- 
self upon  the  points  suggested  by  appelant 
and  are  convinced  that  the  case  was  as  fair- 
ly tried  as  It  well  could  be  under  the  dr- 
cumstances  which  then  existed,  that  the  ju- 
ry was  properly  Instructed  upon  the  law, 
that  none  of  appellants'  assignments  of  er- 
ror are  well  founded,  that  the  real  Issues 
were  of  fact  only,  and  that  there  exists  no 
ground  upon  which  we  can  intert^  with 
the  verdict 

Judgment  affirmed. 

MAIN,  G.  J.,  and  MACKINTOSH, 
MITGHBLL,  and  CHADWICK,  JJ..  concur. 
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P.  W.  WOOLWOBTH  00.  t.  CTTY  <W  SB- 
ATTLBL    (No.  14802.) 

(Supreme  Court  ot  Waahinyton.   Jan.  6,  1919.) 

1.  MnmciPAX.  Oobpoeationb  9=»846(4)  — 
Stobic  Sewebs  —  DaicaoC  to  Btoce  ov 
Goods— Etidbnox. 

In  m«rchai)t^B  action  aKftinst  city  for  dam- 
age to  Btodc  of  goodB  b7  Btonn  backwater,  evi- 
dence held  to  show  that  the  damage  was  caused 
hy  a  defective  backwater  valve  ui^er  plaintiff's 
control,  to  that  the  citar  was  not  liable. 

2.  EviDEnoB    <ss»266(T)  —  ApweeioOT  or 

Agent. 

Where  diMng  principal'^  actim  a^ainat 
city  for  damage  to  goods  general  manager  ad- 
mitted that  no  damage  reralted  from  certain 
backwater,  bat  tliat  all  the  damage  ooenrred  in 
anodier  war,  the  plaintiff  was  bonnd  by  the 
etatement  as  an  admlBskm  during  trial. 

8.  Mtkicipai.  OcopoBAinons  ^»84S  —  Di- 

FECnvX  SgWBM— iJABHiTTT. 

Where  dty  wm  ne^igent  in  maintaining  in- 
adequate storm  sewera,  and  mordiant  was  neg- 
ligmt  In  permittiag  backwater  trap  to  become 
c^ged,  with  result  that  stock  of  goods  was 
damaged,  the  storekecfter  could  not  recover  from 
the  dtj. 

Department  1. 

Appeal  from  Sup^w  Court,  King  Comi- 
ty; J.  T.  lUmald,  Judge. 

Actum  by  ttw  F.  W.  WocAwortlL  Company 
against  the  City  of  Seattle.  Judgm^t  <if 
dismissal,  and  plaintiff  appeals.  Affirmed. 

Leola  May  Bllun,  of  Seattle,  for  app^ant 
Hugh  M.  Caldwell  and  James  A.  Dougan, 
both  of  Seattle,  for  respondent 

MITOHELL,  J.  Appellant,  plaintiff  below, 
was  engaged  in  the  mercantile  business  in 
the  Arcade  Building  in  Seattle.  In  addition 
to  its  sales  room  It  occupied  the  basement 
underneath  for  the  storage,  receiving,  check- 
ing, and  shipping  of  Its  merchandise.  It 
was  a  tenant  of  the  premises,  the  basement 
of  which  abuts  upon  University  street  The 
city  maintained  a  sewer  in  University  street 
Radiating  from  this  sewer  there  was  a  lat- 
eral sewer  from  and  accommodating  the 
premises  used  by  api)ellant  ,On.  March  5, 
1917,  there  was  an  average  heavy  rainfall 
when  the  basement  became  flooded,  causing 
damage  to  appellant's  goods  and  merchan- 
dise which,  together  with  the  cost  of  remov- 
ing and  cleaning  the  same,  amounted  to  the 
alleged  sum  of  $448.56.  Charging  the  dty 
with  negligence  In  maintaining  a  main  sewer 
on  UDlversity  street  inadequate  to  meet  the 
burden  Imposed  upon  It,  resulting  In  the  dam- 
age referred  to,  appellant  presented  to  the 
city  Its  duly  verified  claim  for  damages,  the 
rejection  of  wMdi  occasioned  this  action. 
The  dty  by  its  answer  denied  liability  and 
affirmatively  answered,  alleging  oontrihutory 


n^ligeDce.  nie  oa«e  was  tried  vrtfhout  a 
Jury.  At  the  close  of  plain tlfTB  case  the 
oourt  granted  defmdants  motimi  for  a  n<Hi- 
suit  Upon  the  request  of  defendant  findings 
of  fact  were  made  uptm  which  »  Judgment  of 
dismissal  was  entered.  Plaintiff  appeals 
from  the  Judgmeoit.  . 

On  the  date  mwti<med  and  for  some  -years 
prior  thereto  there  was  in  tor<»  an  ordinance 
of  the  dt7  which.  Inter  alia,  provides: 

"All  cellar  and  basement  drains  must  when 
connected  to  sewer,  •  •  •  be  protected  from 
backwater  by  backwater  valves;  said  backwa- 
ter valves  must  be  provided  with  an  air-ti^t 
ciean-oat  cover  placed  immediately  above  valve, 
eitlnr  screwed  or  bolted  hi  place,  capable  of 
being  removed  for  examination  or  repairs." 

In  flie  baaement  there  was  tastalled  an 

Iron  manhole  w  recetvl&g  Water  tank,  some 
two  feet  de^  and  about  the  same  in  diame- 
ter, narrower  at  the  top,  on  whldi  waa 
placed,  flnah  with  the  floor,  a  latticed  cir- 
cular iron  cover  having  a  medi  about  two 
inches  square,  wmiln  the  manhole  tlie  in- 
take of  the  drainpipe  formed  an  dbow  the 
md  of  whidi,  turned  down  and  submerged  In 
water  when  in  plaoe,  was  below  the  bottom 
of  the  stem  of  the  drainpipe^  thus  fbrming  a 
trap  to  prevent  odors  escaping  from  the 
sewer.  On  the  stem  of  the  i^pe  near  the 
elbow  and  within  the  manhole  diere  was  oon- 
structed  a  backwater  valve  and  cover  as  pro- 
vided the  ordinance  of  the  dty.  The 
drainpipe  ran  Into  a  larger  <me  from  the 
building  and  thence  into  the  Univentty  street 
main  sewer.  The  water  that  flooded  tlie  base- 
ment poured  back  boiling  ont  cft  the  manhola. 

[1]  It  Is  the  contration  of  appelant  that 
the  Incapadty  of  the  main  sewer  alone 
caused  the  flooding,  while  the  respoodent 
claims  the  backwater  valve  had  been  allowed 
to  become  andean  and  dogged  bj  the  fault 
of  appellant,  thus  causing  the  flooding  and 
damagfe  The  trtal  court  fonnd  the  main 
sewer  inadequate,  to  which  the  dty  took  no 
exertion,  and  also  found  the  ai^Uant  negll* 
gent  in  not  keefring  the  backwater  valve 
clean  and  in  proper  r^)alr,  to  which  ap- 
pellant excepted.  There  Is  no  teatlmcHiy  to 
show  the  backwater  valve  was  stmcturally 
insuOldeiit  or  out  of  repair. 

There  was  ample  testimony  the  heed 
Janitor,  superintendent  and  assistant  super- 
intendent of  the  building,  and  by  B.  U.  Bar- 
stow,  manager  of  ai^llant's  mwcantlle  busi- 
ness In  Seattle,  all  of  whom  witnessed  the 
flooding,  to  Justify  the  finding  that  all  the 
water  which  caused  the  damage  backed  uf^ 
from  the  street  sewer  through  the  drainpipe 
and  manliole  Into  the  basement 

On  the  other  band,  O.  A.  Davis,  appellant's 
witness,  a  plumber  and  member  of  the  firm 
that  put  In  the  idumMng,  teetlOed  in  detail 
as  to  Its  construction  and  ojxiratlon,  nslni; 
a  backwater  valve  to  illustrate  and  i^^r*''*^! 
Its  proper  purpose  and  fonctiinis.  It  appears 
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tbe  backwater  valve  consleted  <MF  a  aoUA 
door  which  hung  rertlcaUy  Inside  tto  drain- 
pipe from  a  hinge,  and  when  undiatnrbed 
rested  against  the  surface  of  a  circular  col- 
lar or  aboaId«-.  Water  eacai^ng  from  the 
basement  tttroni^  the  manhole  and  drain- 
pipe would  have  no  trouble  in  causing  the 
door  of  tbe  backwater  valve  to  yield,  while 
Water  becking  up  the  drainpipe  would  force 
tbe  door  of  t3ie  backwater  valve  agatnat  tbe 
shoulder,  and  l^ns  prevent  tbe  fortber  pas- 
sage of  water,  aasnmbig  always  there  la  no 
debris  or  trash  to  dog  the  proper  operation 
of-  the  door  of  tbe  backwater  valve.  The 
plnmbOT  stated  that,  if  tbe  door  to  tbe  valve 
were  free,  backwater  from  the  sewer  could 
not  paaa ;  tbe  harder  tbe  [oessure  from  tbat 
direction  all  tbe  betto-,  If  possible,  to  prevent 
tbe  ba(Awatw  from  poartng.  Appellant  at- 
tempted  to  meet  the  force  of  this  testimony 
by  showing  the  basemetit  floor  was  aeaned 
at  tile  end  ot  ea<^  day's  work,  bat,  omsld- 
ertng  the  manner  to  which  the  backwater 
valve  was  cMistmcted  and  ttie  farther  fact 
that  there  was  no  fine  scieai  over  either 
tbe  manbote  or  tiie  Intake  of  tbe  draln{rfpe 
nor  other  device  to  prevwt  dfibrls  from  get- 
tlns  Into  the  valTe^  ibe  dooding  Ixu^ward 
from  the  aewer  Is  ezplalnaUe  on  no  reaaon- 
aMe  theory  oQier  than  that  tbe  door  to  the 
valve  had  been  raidered  useless  fay  reason  of 
caretessness  In  permitting  waste  matter  to 
get  Into  and  clog  the  door  of  tbe  backwater 
valve. 

{2]  Oomuel  for  appellant  also  omtends  tbat 
a  part  of  tbe  flood  water  or  sewage  came 
back  into  the  basement  tbron^^  tbe  toilet 
We  do  not  BO  understand  tbe  jHwof .  Tbe  rear 
of  tbe  basement  was  IS  indies  bigber  t9ian 
tiiat  where  tbe  flood  occurred.  Vbo  tcAlet 
was  situated  In  the  rear  basemoit,  but  all 
fbe  witnesses  vbo  tMtlfled  on  this  pi^t 
said  tbe  damage  was  done  by  water  pouring 
back  through  the  manhole  In  the  tower  base- 
ment ^Ebe  eiidenoe  does  not  show  bow  the 
plunAlng  was  constructed  from  the  toilet 
into  the  sewer.  One  witness  only*  SL  C.  Bar- 
stow,  testified  there  was  backwater  through 
the  toUet  but  tbe  record  shows  tbat  later  la 
the  trial,  wben  another  witness  was  being 
examined  with  r^erenoe  to  this,  Mr.  Barstow, 
to  dear  up  some  apparent  confusion,  stated 
to  the  court:  "Water  oanra  from  tbe  toUet, 
bat  did  no  damage  In  the  basement  This 
damage  all  came  through  the  nianholoT' 
Counsel  for  appellattt  argues  that  Mr.  Bar- 
stow  was  not  testifying  when  tbe  state- 
moit  was  made.  Appellant  Is  bound  by  the 
statement  however,  as  an  admlssbm  during 
trial,  for  Mr.  Barstow  was  gen^l  manager 
for  an>SUant  in  tbe  conduct  of  the  business 
which  had  suffered  the  loss,  and  was  such 
manager  and  i^ent  at  tbB  time  of  the  trial. 

[S]  The  flndlng  of  negligence  against  the 
nqpoodeDt  is  unchaUenged.  The  evidence 
pnpendSffateB  In  enpport  of  tbe  flndlng  oC 

«a»r«vttb«r 


contributory  negligence  oa  the  part  of  the 
aiveliant  Tbe  two  acts  of  n^gence  con- 
caiTlag  and  echoperattng  constituted  the 
pnolmate  cause  or  occulcm  ct  tbe  damage 
C(»nplalned  of  thus  precluding  a  recovery. 
Franklin  t.  Sngel,  84  Wash.  480,  76  Pac  &i\ 
ao  R.  a  Xa  NegUgence,  ff  88,  89. 
Judgment  affirmed. 

MAIN,  a  J.,  and  MAOKINTOSH  and 
TOLMAN,  3J^  cwcor. 


SHBRMAN  et  aL  V.  PABEBB.  (N&  14863.) 
(Supreme  Court  of  Wadilngton.  Jan.  6^  1919.) 

VbNDOB   ARQ   PUBOH1.BEB  ^>S3— MlSUXttS- 

sBin-ATioNS  AS  TO  Wateb  BiantB— Bkbczs- 

BION. 

Buyers  of  arid  land-  under  asiunince  from 
seller  that  he  had  had  no  trouble  about  water 
rights,  &ctB  being  peculiarly  within  sdler's 
knowledge,  and  difltodt  of  aaoertainment  by 
buyers,  could  rescind  on  account  of  difficulty, 
in  securing  alleged  water  ri^tSf  having  pur-' 
chased  under  misapprehension*  as  to  amount  of 
lands  subject  to  Irrigation. 

Department  1. 

Appeal  from  Superior  Court,  TaUma 
County;  Harcpurt  M.  Taylor,  Jodige. 

Actl<m  by  William  B.  Sherman  and  Kate 
Shwman  against  Alfred  Parker.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Parker,  La  Berge  &  Parker,  of  Takima, 
for  appellant 

Grady  &  Shumate,  of  Takima,  for  re- 
spondents. 

OHADWICK,  J.  Tbe  court  found  that 
reapcmdo^  bad  bought  land  of  appellant 
under  a  misapprehension  as  to  the  appur- 
tenant water  rights,  the  land  being  prats 
tlcally  valueless  wliaiont  water  for  Irriga- 
tion, and  a  mIsappreh«islon  as  to  the 
amount  of  land  subject  to  Irrigation.  It  Is 
contended  that  the  representations  which 
Induced  tbe  sale  were  made  by  an  agent 
whose  authority  was  limited  to  the  e^nt 
of  finding  a  purdiaser;  that  the  representa- 
tion of  the  owner  that  he  had  always  had 
plenty  of  water  to  Irrigate  the  place  was  no 
more  than  an  expression  of  opinion  and  was 
qoallfled  by  the  statement,  "Now,  I  wUl 
tell  you,  Sherman,  I  am  no  lawyer;  when  we 
get  down  to  Fred  Parker's  office  he  can  tell 
you  more  about  the  water  right  than  I 
can,"  and  the  statement  of  Mr.  Fred  Parker 
when  In  consaltation,  tbat  the  law  is  that 
the  first  users  of  a  stream  have  prior  rights, 
tbat  a  muaber  of  people  below  tbe.  land  In- 
volved had  older  rights,  bat  dnce  "we  have 
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bad  the  place  we  bare  bad  no  trouble  wltb 
It,"  and  tbat  he,  the  witness,  had  never 
known  of  any  trouble  abont  the  water  right; 
tbat  it  was  his  opinion  that  tbe  Irrigation 
of  the  land  was  a  benefit  rather  than  an  In- 
Jury  to  the  land  below,  becanse  the  water 
would  run  back  Into  tbe  stream,  and  tiiat 
tbat  ground  was  tbe  best  reservoir  tbat 
could  be  constructed;  that  respondents  bad 
been  told  by  a  third  party  that  there  might 
be  some  question  about  a  water  right  to  tbe 
land,  and  they  bad  ample  time  to  satisfy 
themselves;  and  that  the  evidence  preponder- 
ates in  favor  of  the  appellant. 

Tbe  value  of  arid  land  Is  in  the  ri|^t  or 
ability  to  irrigate  it.  We  have  not  yet 
measured  and  fixed  tbe  extent  of  appropria- 
tion along  the  streams  in  tbe  arid  regions 
of  tbe  state,  and  therefore  an  abstract  does 
not  necessarily  show  the  extent  of  a  prior 
right,  nor  should  neighborhood  gossip  or 
rumor  estop  a  purchaser  who  buys  land 
upon  tbe  asaorance  of  tbe  owner  that  be 
had  never  bad  any  trouble  about  the  water. 
This  Inducement  was  emphasized.  It  seems 
to  us,  by  tbe  statement  of  tbe  attorney  to 
the  same  efTect,  and  the  undisputed  fact 
that  tbe  land  had  been  in  cultivation  since 
1875.  Appellants  knew  tbat  respondents 
were  relying  upon  tbdr  prior  quiet  ^oy- 
meot  and  upon  the  advice  of  an  attorney 
of  tb^r  own  (loosing,  for  as  all  men  know, 
no  one  would  buy  arid  land*  for  a  home 
unless  they  had  a  reasonable  expectation 
of  having  "no  trouble  about  w*ter."  The 
water  was  shut  off  of  tbe  land  by  th«  state 
hydraulic  wglneer  shortly  after  respondents 
bad  takm  pmsesslon.  The  latest  exi»«sslon 
of  tbe  court  upon  the  right  to  rescind  for 
nilsrepres«itatl<»i8  In  cases  of  this  kind  Is 
to  be  found  In  Smith  r.  Fletcher,  173  Pac. 
19: 

"TtM  appellant  contends  •  *  •  that  ♦  •  • 
the  rcspcmdenta  are  not  entitled  to  recover, 
for  the  reascm  that  their  asent  was  on  the 
gronnd  and  in  a  position  to  inspect  the  irripi- 
tion  facilities,  and  was  urged  by  tbe  aiipellant 
to  do  soi.  On  that  assumptiott  he  argues  that, 
having  had  foU  opportunity  to  invevtigate  the 
truth  of  the  representations,  he  purchased  at 
his  own  peril.  But  this  coort,  in  a  line  of 
cases  extending  from  Its  earliest  history  down 
to  the  recent  case  of  Byen  v.  Bnrbank  Oo.,  07 
Wash.  2S0,  les  Vtua.  666,  has  adhered  to  tbe 
mle  that,  where  facts  are  peculiarly  within 
the  knowledge  of  tbe  vondor  and  difficult  of 
ascertainment  by  the  vendee,  the  vendee,  who 
rdiea  on  the  vendor's  word,  is  entitled  to  re- 
scind for  misrepresentation  as  to  material  bicts, 
althongh  he  may  have  Inspected  the  land  and 
made  some  investlgatloii  ot  tia  sul^eetfiiatter 
of  the  representations." 

There  Is  some  ooDtentlon  that  appellants 
had  a  prescriptive  right  to  use  the  waters 
ot  the  stream.  We  QusBtlai  irtMdier  tb» 
use  of  water  UieretoCor*  amprcvnrlated  bf 


anoUier,  but  not  yet  put  to  a  benefldal  use, 
would  avail  to  create  a  prescriptive  ri^t. 
But,  be  that  as  it  may.  It  would  entail  an 
expensive  piece  of  litigaHon;  for  mm  In  tbe 
deserts  will  flgbt  for  water  even  to  the  last 
drop.  Beapondents  set  out  to  buy  land»  not 
a  lawsuit  Wilson  t.  Korte,  91  Wash.  80, 
167  Pac.  47. 
The  Judgment  Is  affirmed. 

MAIN,  C.  J.,  and  MITaBELI^  MACK- 
INTOSH, and  TOLMAN,  JJ,  concur. 


HABTFOBD  v.  STOUT  et  al.  (No.  1455a) 
(Supreme  Oomrt  of  WaAlngton.  Jan.  9, 1919.> 
V  Appkai.  Airs  Ebw»  4a»887(9)-MAnn8 

BJrVJKWABLB. 

In  aetiMi  to  reeovar  antonobUe,  whera 
plaintiff  prevailed,  but  after  judgmait  defend- 
ants settled  a  mortgage  against  the  automobile, 
the  Supreme  Court,  on  appeal  from  tbe  jndi- 
toent,  cannot  give  tbe  defendant  relief  by  cred- 
iting on  the  judement  the  amount  paid  to  satis- 
fy tbe  mortgage,  sb  appeal  mast  be  determined 
upon  tbe  record  as  made  in  the  trial  court. 

2.  Apfkal  and  Ehbob  «=3U99— BsuAno  or 
Cause— PowsB  to  Modist  Judquent. 

A  judgment  of  the  superior  court  appealed 
to  the  Supreme  Court  and  determined  opon  Its 
merits  becomes  a  judgment  of  tbe  Supreme 
Court,  and  one  which  tbe  superior  court  Is 
without  power,  after  its  remand,  to  change  or 
modify  without  leave. 

3.  APPEAI,  AMD  Bbbob  «S»1221— JUBWUCnOIC 

Afteb  Rbi£aiid— MoDmoAxioir  ow  Jddo- 

KENT. 

In  action  for  possession  or  value  <^  per- 
sonal property,  where,  after  judgment  tot  plain- 
tifF,  defendant,  satisfied  a  mortgage  against  the 
property,  and,  after  affirmance  and  remand, 
applies  to  the  Supreme  Court  to  modl^  tbit 
Judgment  and  credit  the  amount  paid,  the  Su- 
preme Court  wtn  not  modify  ^e  Judgment, 
but  will  grant  detaidant  leave  to  api^  to  trfai 
court  for  relief 

Department  2. 

Aiqyeal  from  Superior  Ooort,  Spokane 
Ooouty;  Wm.  A  Bunekc^  JodgSh 

On  appllcatitm  by  the  defendants  to  recall 
the  remittitur  and  to  order  a  certain  amount 
credited  on  the  Judgment,  or  to  grant  defend- 
ants leav«  to  apply  to  the  lower  court  for  re- 
lief. Leave  granted  to  apply  to  the  trial 
court  for  relief. 

For  former  opinion,  see  172  Pac  1168. 

L.  H.  Brown,  of  Spokane,  for  appellants. 
W.  B.  Mltcbdl.  of  Spc^ane^  for  reqiondettt. 

FUE^IfRTON,  J.  fZlie  aroellant  Stoat, 
holding  K  Judgment  against  ttwflather  of  tike- 
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respondent,  caused  a  writ  of  execatloa  to  be 
Issned  thereon.  The  sheriff,  In  executing  the 
writ,  seized  an  antomoMle  to  which  ttie  fa- 
ther had  the  apparent  title,  but  ownerE^p 
of  which  was  claimed  by  the  respondent 
The  respondent  brought  an  action  In  the  su- 
perior court  to  recover  the  autonioUle,  aAd, 
after  issue  joined  and  a  trial  had,  obtained  a 
Judgment  for  its  return,  or.  In  case  return 
thereof  conid  not  be  had,  for  Its  value  In  the 
sum  of  $400.  An  appeal  was  taken  to  this 
court  fTMD  the  judgment,  wtilch,  after  a 
hearing  upon  the  merits,  was  affirmed.  Hart- 
ford V.  Stout,  172  Pac  1168. 

At  the  time  of  the  seizure  of  the  automobile 
by  the  sheriff  there  was  a  mOTtgage  thereon 
in  the  sum  of  $266  vbicb  the  respondmt  was 
obligated  to  pay.  On  taking  the  appeal  be- 
fore mentioned  the  appellant  satisfied  or  pur- 
chased the  mortgage  and  sold  the  automobile. 
After  the  affirmance  of  the  judgment  by  this 
•court  and  the  going  down  of  the  remittitur, 
the  respondent  caused  an  execution  to  issue 
■on  the  judgment,  whereupon  the  appellant 
made  application  to  this  court  to  recall  the 
remittitur  and  enter  upon  an  Inquiry  con- 
cerning the  payment  of  the  mortgage,  and, 
If  it  found  the  mortgage  paid,  to  order  the 
amount  paid  credited  upon  the  value  of  the 
automobile,  returning  a.  remittitur  reducing 
the  amount  necessary  to  satla^  the  judgment 
hy  that  sum ;  or,  In  the  alternative,  to  grant 
the  appellant  leave  to  apply  to  the  lower 
court  for  relief. 

[1]  Prom  the  foregoing  statement  it  la  at 
once  apparent  that  the  first  remedy  suggest- 
ed is  unavailing.  There  was  no  error  in  the 
Judgment  of  the  trial  court  with  respect  to 
the  mortgage.  At  the  time  the  judgment  was 
stored  the  appellant  had  not  paid  the  mort- 
gage debt,  and  had  the  option  of  either  re- 
turning the  automobile  with  the  mortgage  up- 
on it  or  paying  the  Judgment  for  its  value, 
leaving  the  obligation  of  the  respondent  to 
»atlsty  the  mortgage  delit  still  outstanding. 
It  is  manifest,  therefore,  that  tlie  appellant 
had  no  offset  against  the  amount  of  the  recov- 
ery for  the  value  of  the  automobile  at  the 
time  of  the  rendition  of  the  Judgment  in  the 
trial  court,  and,  this  being  so,  it  is  equally 
manifest  that  the  subsequent  payment  could 
not  affect  the  merits  of  the  cause  on  the  ap- 
peal. This  court  must  determine  appeals  up- 
on the  record  as  made  In  the  trial  court,  and 
hence  could  not  then,  and  cannot  now,  tafce 
coffnlzance  of  the  fact  that  the  appellant  has 
relieved  the  automobile  of  the  mortgage  lien. 
It  cannot  therefore  recall  the  remittitur  and^ 
deduct  the  amount  paid  upon  the  Hen  from 
the  amount  of  the  recovery  allowed  for  the 
Yalne  of  the  automobile. 

It,  S]  But,  since  we  htAd  that  a  Judgment 
of  the  superior  court,  appealed  to  this  court 
and  determined  upon  Its  merits,  becomes  a 
Jodgmrat  of  thia  court,  and  one  which  the  su- 
2)nlOT  ooiirt  is  wtUioat  power  after  its  le- 


mazid  to  changft  or  modl^  without  leave  of 
this  court  (In  re  ShUahcrie  Avenue,  101  WasA. 
136,  172  Pac  338),  and  alnce  it  may  be  that 
the  appellant  has  some  remedy  Id  the  court  <tf 
original  jurisdiction  to  relieve  himself  from 
the  idtuatltm  in  which  he  finds  himself  placed, 
we  think  he  is  entitled  to  the  alternative  re- 
lief for  which  he  asks. 

Leave  therefore  is  granted  to  the  appel- 
lant to  apply  to  the  trial  court  for  that  relief 
to  which  he  deema  himself  entitled ;  it  being 
intended  hereby  to  grant  to  the  trial  court 
leave  to  entertain  any  nch  aivroiwiate  pro- 
ceeding as  it  vronid  be  raititled  to  entertain 
were  the  judgment  one  final  determination 
In  that  court,  but  not  to  detennlne  whether 
any  tmdx  relief  exists,  nor  the  form  thereof, 
if  <Hie  i»  fonnd  to  edrt. 

MAIN,  G.  J.,  and  PARKDB,  MOUNT.  Ud 
HOIiCOMB,  JJ.,  concur. 


JACKSON  T.  WHITB  et  ux.   (No.  14927.) 
(Supreme  Court  of  Washington.  Jan.  6,  1919.) 

1.  YSITDOB  AKB  PnnoHASEE  ^3334(4)  —  Be- 
soxBsioif  BT  TiirDon— Bianrs  to  Pubchabb 
Monet. 

Where  plaintiff  and  defendants  contracted 
to  buy  and  lell  land,  and  plaintiff  objected  to 
title  tendered,  wherenpon  defendants  sold  half 
the  land  to  another  person,  plaintiff  could  re- 
cover initial  payment  already  made,  with  in- 
terest at  legal  rata. 

2.  VBHDoa  AND  PUSORASBB  <Ba884(4)  —  Rb- 
BCISSION  BT  TBHDOB  —  SBOOVBBT  OT  PdB- 
OKABB  MONBT. 

Where  defendants  agreed  to  convey  good  ti- 
tle to  plaintiff ,  who  objected  to  tide  tendered, 
and  defendants  then  served  nodce  that  unless 
plaintiff  performed  within  stipulated  period  they 
would  retain  initial  payment  as  damagee,  admit- 
ting that  defendants  were  not  in  default  at  such 
time,  they  could  not)  on  plalntUTs  refusal  to 
perform,  retain  sndi  p^ment,  but  must  show 
their  damages. 

3.  Vbndob  Ann  Pdbohaseb  4a>834(4)  —  Be- 

8CI88ION  BT  VKNDM  ~  BSOOTBBT  Ot  PUB- 

CHA8B  Homnr. 
Where  defendants  agreed  to  convey  good  ti- 
tle to  plaintiff,  who  demanded  performance  on 
or  b^ore  certain  date,  but  objected  to  title  ten- 
dered, wherenpon  di^endants  demanded  per- 
formance, a  s^ce  that  they  would  reUln  hil- 
tial  payment  unless  plaintiff  performed  on  a 
certain  date  was  of  no  effect  on  the  rights  of 
the  parties,  and  no  claim  thereunder  was  a 
valid  defense  or  counterclaim  In  action  to  re- 
cover the  payment 

Department  1. 

Appeal  from  Superior  Oourt,  Lewis  Ooan- 
ty;  W.  A.  BeTnolds,  Judge. 
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Action  bjr  WUUam  JnAsm  against  8.  O. 
White  and  wife;  Jadgment  after  trial  wltb- 
oat  a  Jncy  for  plaintiff,  and  defendants  vfi- 
peaL  Afflnned. 

W.  W.  langhome,  of  OheliaUs,  for  appel- 
lants. 

A.  EL  Rice,  ot  Cbehalls,  for  respiHident. 

HITCHEIX.  J.  On  October  6,  1917,  S.  G. 
Wblte,  for  bimself  and  wife,  entered  Into  a 
written  contract  with  William  Jadcson  for 
the  sale  of  real  estate  in  Lewis  connty.  The 
contract  was  signed  by  both  parties.  It  did 
not  contain  any  clause  with  reference  to  for- 
.  feitnre  or  liquidated  damages.  In  effect  It 
prodded  that  WUte  sold  and  agreed  to 
transfw  by  warranty  deed,  to  Jackson,  78 
acres  of  land,  whl<^  is  described,  for  $10,500. 
9500  was  paid  In  cash.  Jtidiaoa  was  to  give 
a  mortgage  on  the  property  for  $3,500,  and 
the  balance,  ?6,600,  was  to  be  paid  upon  de- 
Urery  of  the  deed  at  the  bank  in  Cbehalls 
on  October  9.  1917.  Title  to  the  land  was  to 
be  m«diantable  or  $500  returned.  Posses- 
sion  was  to  be  gtren  Norember  1,  1917.  Ab- 
stract was  fumidied  on  date  of  ttie  contract 

Under  1^1  advice  Jackson  fonnd  ftiult 
with  the  title  as  disclosed  by  the  abstract, 
and  80  repented,  in  detail,  to  White  on  Oc- 
tober 0,  1917.  WhUe  confessed  the  defect, 
and  prconlsed  to  correct  it>  A  few  days  later 
he  called  Jackstm'a  attention  to  another  deed 
he  had  gotten,  which  was  not  satisfactory  to 
either  party.  Still  further  effort  was  made 
by  White  to  correct  die  title.  On  October 
22,  1917,  Jacfesw  declined  to  wait  longer  for 
compleUng  the  title,  and  demanded  at  White 
the  return  of  the  9G0O  cash  payment,  whldi 
demaxtd  was  refused.  On  the  same  day  and 
at  the  same  time  White  <rftered  to  Jackson 
deeds  of  ooDv^rance,  one  <tf  whldi  he  had 
Just  reeelTed,  claiming  tiiey  were  soiBelent, 
and  d«nanded  that  JaAson  perfbrm  bis 
part  of  the  Contract.  Jacksim  contended  the 
deeds  were  not  adequate  to  correct  Ibe  de- 
fect complained  of,  and  refused  to  perform. 
On  October  24.  1917.  White  wrote  and  Jack- 
SOQ  received  a  notice  as  follows: 

"Chehslfs,  Washington,  Oct.  24,  1917. 
"WiliiBin  Jackson.  Chehalia,  Wash.— Dear  Sir: 
Complying  with  your  agreement  witli  me  (or 
the  purchase  of  the  Goetz  Farm,  1  have  depos- 
ited fuU  warranty  deed  from  myself  and  wife 
to  you  and  wife,  made  by  us  OcL  9.  1917,  to- 
gether with  the  $3,600.00  which  I  was  to  loan 
you,  accoinpamed  by  a  note  and  mortgage  to 
be  executed  by  you  and  wife  for  tliis  money; 
completed  abstract  is  also  deposited  there, 
showing  complete  merchantable  title,  and  ask 
that  yon  complete  your  part  of  the  agreement 
to  purchase  the  Ooctz  Farm  by  assignment  of 
certificates  of  deposit  under  the  terms  of  the 
agreement. 

"Am  willing  to  meet  yourself  and  attorney  at 
any  time  not  later  than  M<niday,  Oct  29, 1917, 
at  8  p.  m.,  at  the  Security  State  Bank  at  Cbe- 
halls, WodL,  to  complete  the  matter  with  yon. 


after  vAleh  I  shall  eondode  that  you  rescind 
the  c<Hitract  and  forfeit  the  $500  paid  as  a  de- 
posit and  applied  as  Uqoidated  damages  for 
non-compliance. 

"Rcspectfolly  yours,  B.  0.  WhiU." 

.The  deed  of  conveyance  rrferred  to  in  the 
notice  was  the  same  one  refused  by  Jackson 
on  October  22.  1917.  Jackson  did  not  comply 
with  the  terms  of  the  notice.  On  November 
1,  1917,  Wliite  and  wife  disposed  of  38  acres 
of  the  land  to  a  third  party.  Thereafter 
Jackson  instituted  this  action  to  recover  the 
$500  cash  payment  White  and  wife  resist- 
ed the  suit  by  an  answer  of  denials  and  an 
alleged  atUrmatlve  defense,  setting  up  an 
offer  'antedating  suit  to  perform  on  their 
part  and  failure  on  the  part  of  Jackson  to 
r»erform,  t^ether  with  a  Claim  of  forfeiture 
of  the  $500'  on  account  of  the  failure  to  com- 
ply with  the  terms  of  the  written  notice  of 
October  24,  1917.  In  their  answer  they  do 
not  offer  to  comply  with  the  terms  of  the 
contract  of  October  6.  1917,  and  denitind 
performance  on  the  part  of  Jackson,  but  con- 
tent themselves  with  claiming  and  demand- 
ing judgment  for  the  $500  as  liquidated  dam- 
ages and  forfeiture.  Indeed,  at  tlie  trial  of 
the  case  White  and  wife,  by  their  attorney, 
admitted : 

"Defendant  admits  that  he  isn't  now  and 
hasn't  been  since  the  Ist  day  of  November. 
1917,  in  a  position  to  convey  to  the  plaintiffs 
in  this  action,  more  ttian  40  acres  of  the  origi- 
nal 7&» 

The  cause  was  tried  without  a  Jury.  Hie 
court  altered  findings,  conclnslona,  and  Judg- 
ment In  favor  of  plaintiff.  Defendants  ap- 

peaL 

The  guestloD,  so  much  discussed  1^  coun- 
sel on  both  sides,  as  to  whether  the  tltls 
tendered  by  appellants  was  a  marketable 
we  or  not  has  become  Immaterial  because 
of  the  conduct  of  the  parties  and  the  plead- 
ings in  the  case.  Demands  and  counter  de- 
mands had  been  made  by  each,  wlien,  on  N<^ 
vember  1, 1917  (respondent  never  iiavlng  been 
put  in  possession  of  the  property)  appellants 
sold  about  one-half  of  the  land  to  a  third 
party,  thus  rendering  themselves  unable  to 
comply  with  the  contract  of  October  6,  191T. 

[1]  The  contract  being  at  an  end.  at  least 
by  virtue  of  appellants  having  sold  about  oue- 
holf  of  the  land,  the  respondent  then  had  the 
right  to  recover  the  money  paid  thereon,  to- 
gether with  interest  at  the  legal  rate.  Jones 
V.  Grove,  76  Wash.  19,  135  Pac.  488.  Again 
It  is  said  In  the  case  of  Jones  t.  Grove  as 
follows; 

"Where  a  contract  for  the  sale  and  purcba»e 
of  real  estate  has  been  rescinded,  the  law  re- 
stores each  of  the  parties  to  his  original  status. 
The  vendor  is  entitled  to  the  possession  ot 
the  property  if  it  has  not  already  been  restor- 
ed to  him,  the  rent  If  aoy,  and  damages  for  the 
breadi.  The  purchaser  lias  a  right  to  the  re- 
fund of  the  money  paid  under  the  contract  tck- 
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gether  with  intereat  l^affet  t.  Oregon  &  C.  B. 

Co.,  46  Or.  433.  80  Pac.  489;  Bernardo  t.  So- 
derman,  19  Cal.  App.  161,  134  Pae.  866:  Ped- 
ley  V.  Freeman.  132  Iowa,  356,  109  N.  W.  890, 
119  Am.  St  Bep.  657;  I#tle  v.  Scottish-Ainer- 
ican  Mortgase  Ca,  122  Ga.  466;  00  S.  a  402^" 

[2]  Even  If  it  be  admitted  tiist  appellantK 
were  In  no  way  at  fault  at  the  explratioa  ot 
the  time  fixed  In  the'  notice  of  October  24^ 
1017,  requiring  reqpraidwt  to  perform,  and 
that  appellanbi  had  the  tli^t  to  sell,  and  did 
ttw  land  oc  a  wibatantial  part  ttiecaof, 
tbea  "tlie  rule  In  such  eaaea  ia  that  tb»  veu' 
dor  bas  a  right  to  the  fruits  of  bis  bargain, 
and  is  entitled  to  Compensation  for  any  loss 
be  may  suffer  by  reason  of  Us  naacpnsnmma- 
tkm.  What  his  damages  are  In  such  drcum- 
Btances  must  be  alleged  and  provoi  like  any 
other  fact  in  ilia  casa**  Bogan  t.  Kyle^  7 
Wash.  608;  36  Pac.  400^  38  Am.  St  Bep.  9ia 

[S]  The  rights  ttf  the  parties  were  In  no 
way  affected  by  the  written  notice  of  Octo- 
ber 24,  1917,  with  reference  to  forfeiture  of 
the  f500  as  liquidated  damagra.  TbB  at- 
tempted assertion  of  rigbts  thereunder  con- 
stituted no  defense  or  counterclaim  to  the 
cause  ot  actLoo.  Appellants  not  having  al- 
leged or  proved  any  damages,  the  action  was 
rightly  determined. 

Judgmoit  aflOimed. 

UAIN.  a  J.,  and  UAOEINTOSH,  lOL- 
KAM.  and  GHAOWIOK,  JJ„  ooncur. 


,STATB  V.  SXISBSNBAUM.    (No.  16067.) 
(Supreme  Court  ot  Wasbingtcra.   Jan.  9,  1919.) 

1.  CBIMIWAL  IiAW  «i»'nST<8)— INBTBTTCTIONS— 
CoMKENT  on  ORBDIBIUTT  OF  WmnCSBBS. 

In  prosecution  for  vfolation  ot  state  pro* 
liIbttiOD  act,  where  only  evidence  of  guilt  was 
testimony  of  two  detectiveB  that  after  aerenl 
onanocesBful  efforts  to  indoce  the;  socceeded 
in  persuading  defendant  to  violate  law,  in- 
vtrnctioa  as  to  right  of  any  citiaea,  indepoid- 
ently  of  stats  and  county  officers,  to  detect  illic- 
it sale  of  intoxicating  Uquors  and  obtain  evi- 
dence thereof  was  an  attempt  to  bolster  np 
credibility  of  state's  witnesses  In  vicdation  of 
Oonstitntlon  pnAlbitliig  comment  coort  upcm 
evidence. 

2.  Cbimiwai.  IiAW  «s»742(l>— Tbul— Gbedz- 
■  BxuTT  or  'W^mnaSEs. 

The  Juiy  is  the  sole  Judge  of  the  credibility 
of  witnesses. 

Department  1. 

Appeal  frcnn  Superior  Oourt,  Jefferson 
County;  Wm.  H.  Pemberton,  Judg& 

Jotin  Slebeubaum  was  convicted  of  the  vUk 
latlou  of  the  state  prohibition  act,  and  he  ap- 
peals. Reversed- 


A.  B.  Coleman,  of  Port  Townseud,  tor  ap- 
pellant 

Tom  Holman,  of  Port  Townsend,  for  re- 
^nde&t 

MAOKIMTOSH.  J.  Tbe  defendant  was 
convicted  of  a  violation  of  tbe  state  prohibi- 
tion act  (Laws  1916,  p.  %  tbe  testimony 
against  bim  b^ng  ccuflned  entirely  to  that  of 
two  men  wbo  bad  been  nnidoyed  by  the  coun- 
ty for  tbe  purpose  of  procuring  erldeoce  in 
this  and  slmliar  cases.  T^ese  witnesses  ad- 
mitted upon  the  stand  that,  true  to  the  tradi- 
tion of  their  calling;  ther  had  operated  undw 
assumed  name^  bad  by  deceit  and  subterfuge 
attempted  to  induce  the  defendant  to  violate 
the  law,  and,  after  several  days  of  unsuccess- 
ful effort,  bad  finally  succeeded  in  persuad- 
ing him  to  such  a  vlolatl<m.  All  of  the  state's 
evidOBce  having  come  fn»n  such  sources,  It 
was  apparent  that  defendant's  counsel,  In  ar- 
gument to  tbe  Jury,  would  ref^r  in  rather  an 
uncomplimentary  way  to  the  state's  witnesses, 
ajkd  the  court,  as  is  said  In  respondent's  brief, 
for  tbe  purpose  of  guarding  against  the  Jury's 
being  misled  by  this  false  Issue,  gave  tbe  fol- 
lowing Instruction: 

'Ton  are  instrseted  that  chapter  2  of  the 
U)1S  SbssIm  Laws  of  the  state  of  WasbhigtoB 
contemplates  and  ptoridss  for  activity  by  clti- 
lens  of  the  state  of  Washington,  independently 
of  tbe  state  and  conotp  officers,  in  suppressing 
Ulicit  sale  ot  hitozicatlng  fiqnor.  It  is  tbe 
right  of  any  citizen  of  tbe  state  ci  WaaUngtOD 
to  detect  crime  and  obtain  evidence." 

[1]  l^ls  Instmction  might  be  proper  in 
certain  cases,  but  In  this  case,  In  which  the 
only  evidence  was  that  which  we  have  refer- 
red to,  this  Instruction  could  only  have  been 
given  la  refuenoe  to  that  evldmce,  and  was 
clearly  an  attempt  to  bolster  iq>  ttie  MaWs 
witnesses  and  render  ineffectual  the  anticipat- 
ed argument  of  counsel  upon  their  credibility. 
We  are  conSnned  in  tails  opinion  by  tbe 
statement  contained  In  respondent's  Mef: 

"It  was  not  given  as  respecting  tbe  testimony 
of  tbe  state's  witnesses— wbo  were  in  fact  bired 
by  tbe  sheriff  and  paid  by  tbe  county— but  was 
given  to  Uiwart  any  unfair  oondderation  by  tbe 
Jsiy  of  the  dalsw  of  oonasd.** 

(2]  As  long  as  it  is  necessary  to  set  a  thief 
to  catch  a  thief,  witnesses  such  as  those  pre- 
sented In  ttils  case  probably  fill  a  place  in 
the  world's  economy;  but,  when  they  are 
placed  upon  the  stand  under  our  Constitution 
prohlbitlDg  the  conmi«it  by  the  court  upon 
the  evidence^  the  Judge  Is  forbidden  to  give  to 
the  Jury  the  cautionary  instruction  which  his 
natural  abhorrence  of  the  class  would  dictate. 
State  V.  Smith,  174  Paa  9;  State  v.  Palmer, 
176  Psa  647.  So  also  must  the  Judge  who 
Is  inspired  with  tbe  spirit  of  the  prosecution 
desist  from  attempting  by  using  fair  words 
for  ugly  things  to  Impress  the  Jury  with  the 
advisability  of  returning  what  he  Considers  a 
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z^teooB  veidlet  Tbe  Jury  Is  tbe  sole  Judge 
of  the  credtblUty  of  the  witnesses,  and  the 
assistance  which  It  may  need  In  determining 
that  credibility  will  be  asqdy  furnished  br 
couBsd.  It  U  true  that  it  Is  always  oiien 
season  tor  die  bootleggers,  and  they  may  be 
shot  from  bUnds,  dectq^  by  stool  pigeons, 
hoiited  with  hounds  and  taken  In  traps;  yet 
the  b^  is  subject  to  a  fair  and  impartial 
ex&minatioa  befture  a  Jury,  evm  though  there- 
to It  result  tliat  an  occaiAnial  Mrd  may  ea- 
cape. 
Judgment  rerersed. 

MAIN,  g  J.,  and  TOUCAN,  CHADWICK. 
and  HZTCHSHjI^  ccmcur. 


INMAN  «t  ux.  T.  HOMS  TELEPHONE  & 
TEIiEGItAPH  CO.    (No.  14923.) 

(Supreme  Court  of  WaAlngbm.  Jan.  10, 191A.> 

Electucitt  «ss»16(1)— Xnjubibs  to  Lickitbeb 
— Panuk  Faoh  Gabv^ 
Where  neighbor  of  we  with  teleph<me  serr- 
lee  MGuted  permiaslon  to  use  idume,  and  was 
injured  Iff  electrle  ihock  or  otherwise,  at  beit 
the  waa  a  mere  licensee,  and  could  recover  from 
telephone  company  only  tf  injuriee  were  will- 
ful, wanton,  or  malldons;  proof  of  mccident 
not  sufficing  to  make  prima  faoe  case  under  doc* 
trine  of  res  ipsa  loquitur. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;  John  S.  Jurey,  Judge. 

Action  by  B.  B.  Inman  and  wife  against 
tbe  H(»ne  Ttiephone  ft  Telegraph  Otmipany. 
From  a  Judgment  for  defendant,  plalndSs 
appeal.  AJllrmed. 

Robertson  &  Miller  and  Bosenhaupt  & 
Orant,  all  of  Spokane,  tar  appellants. 
^  Post,  Russell  &  Hi^clns,  of  Spokane,  for 

respond^t. 

MACKINTOSH,  J.  J.  W.  EV>rtune  had  In 
his  residence  a  telephone  iiutalled  by  the 
defendant,  which  owned  the  wiring,  instru- 
ment, and  equipment,  and  furtdshed  the  or- 
dinary tel^hone  service.  The  plaintiffs  were 
neighbors,  Uring  about  a  block  distant  from 
Fortune,  and  were  not  telephone  subscribers. 
The  plaintiff  wife  was  Injured  while  using 
tbe  telephone,  all  the  testimcoiy  in  regard  to 
the  matter  bdng  the  fMlowlng: 

"Q.  Were  you  at  tbe  Fortune  bone  <m  Sep- 
tember 6, 1916?  A.  Tea,  sir. 

"Q.  Did  you  try  to  use  tbe  teleplume  on  that 
day?  A.  Tea. 

"Q.  Bad  you  frequently  used  that  phone  be- 
fore?  A.  Tes,  sir. 

"Q.  I  will  ask  you  tf  you  had  pennisdon  to 
ase  the  phone?   A.  Tes,  rir. 


REPORTER  (Wash. 

"Q.  On  this  date?  A.  Mr.  Fortune  toU  me 
I  could  use  the  phone  at  any  time. 

"Q.  How  does  it  come  you  were  using  Mr. 
Fortune's  phone  on  this  day?  A.  Mr.  Fortune 
gave  me  permission  tO  use  it. 

"Q.  Whwi?  A.  He  told  me— we  were  next 
door  to  him  there;  be  said  to  'come  and  use 
our  phone  any  time  you  want  to';  I  went  In 
and  asked  Frances  if  I  oould  use  tbe  phone, 
and  she  said  'Tea.* 

**Q.  What  happened?  A.  I  UkA  the  receiver 
and  held  it  to  my  ear;  no  one  snawered;  I 
stood  there.  It  seems  to  me,  it  must  have  been 
like  about  five  minutes;  there  were  two  little 
girls  standing  out  in  the  hall ;  I  made  the  re- 
mark, 'It  ie  funny  central  does  not  answer;'  t 
no  more  than  said  that  than  there  was  a  re- 
port went  oA,  and  then  smoke  flew  out,  and  it 
threw  me  Im^  against  the  waU." 

At  the  dose  of  the  plalntlffl^  case  die  court 
sustained  a  ctaallenge  to  the  snjBdency  of  the 
erldenoe.  Onr  view,  whldi  we  are  about  to 
express,  of  the  law  applicaUe  to  Hie  facts  of 
this  case,  renders  it  nnnecessarr  to  pass 
upon  tbe  question  of  whether  in  any  emt 
the  plaintiffs  were  entitled  to  have  their  case 
presented  to  the  Jury  oa  the  doctrine  of  "res 
Ipsa  loquitur."  That  doctrine  would  only 
supply  for  the  plaintiffs  the  proof  of  negtl- 
gence  which  Is  not  sufficient  to  render  tbe 
defendant  liable  to  them  If  the  plaintiff 
wife  was,  while  using  tbe  telephone,  a  tres- 
passer or  bare  licensee.'  If  that  was  the  re- 
lationship between  the  parttes,  the  defMid- 
ant  must  be  proven  to  have  been  guilty  of 
more  than  mere  negligence,  and  to  become 
liable  the  injury  must  hare  been  proven  to 
have  been  willful,  wanton,  or  malicious ;  and 
bare  proof  of  the  happeidng  of  the  acddait 
would  not  suffice  to  make  a  prima  fade  case. 
Apparaitly  without  precedent,  this  case  on 
principle  dlsdosee  tiie  plalnt}ff  wife  at  best 
in  the  position  of  a  mere  licensee.  Tbe  plain- 
tiffs wwe  not  subscribers  for  telei^ne  serv- 
loe  and  bad  no  contractual  rriatlondilp  with 
the  company.  The  only  obligation  owing 
them  came  throng  the  use  of  Fortune's  tele- 
phone, by  his  permission,  but  without  the 
defendant's  knowledge;  and  he  was  not  the 
owner  of  the  telephone,  but  only  a  purchaser 
of  telephone  service.  His  contract  with  the 
company  gave  him  no  agency  for  It. 

The  telephones  unlike  other  electrically 
operated  InBtruments,  Is  not  highly  daoger- 
ous.  in  that  its  wires  do  not  carry  a  danger- 
ous current,  so  we  have  elimluated  from  onr 
consideration  those  cases  of  liability  of  con- 
veyers of  hl^  electric  current  fbr  injuries 
to  trespassers,  licensees,  children,  etc..  and 
have  only  to  determine  the  rights  under  the 
Fortune  contract.  Cumberland  Telegraph  it 
Telephone  Co.  v.  Martin's  Adm'r.  116  Ky. 
554,  76  8.  W.  3&4.  77  S.  W.  718,  63  L.  R.  A. 
460, 105  Am.  St.  Rep.  229 ;  Brucfcer  t,  Galnea- 
boro  Telei^one  Co.,  125  Ey.  02,  100  S.  W. 
240:    That  cMitract  gave  Its  i»rotectton  to 
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•U  pvaona  wlw  ««»  taitcBded  to  be  beneflt* 
ed  bj  It;  It  aanired  a  ilgbt  of  reeorarr  for 
juere  negllgenoe  to  Hie  Fdrtoae  funl^,  Its 
aerranb^  goeBta,  pexwms  workloc  alMmt  the 
bouM  tor  the  benefit  and  at  Oie  request  of 
tbe  owner,  and  all  perstms  who  oonld  be 
sold  to  have  been  In  tbe  contonplattoo  ot  tho 
company  and  the  snbscribw  as  llaUe  to  make 
nee  of  the  tds^Mwe  In  the  reaaonable,  or- 
dinary, and  cDatMnary  oondnet  of  a  tamne 
such  as  tbe  coe  InvolTed.  Fleh  r.  Waverly 
Electric  Ll^t  A  Power  Oo..  189  N.  T.  386, 
82  N.  E.  150,  13  U  R.  A.  (N.  S.)  226;  Union 
Usht.  Heat  A  P.  Oo.  t.  Amtscm.  1S7  Fed.  540, 

57  O.  G.  A.  1;  Southern  BeU  Televbone  & 
Telegraph  Ob.  t.  McTyer,  137  Ala.  601,  84 
SoQtb.  lOaa  97  Am.  <St  Sep.  62;  Reagan 
T.  Boston  Electric  Ught  Ca,  167  Mass.  406, 
45  N.  £.  743;  Anderson  t.  Seattle'Tacoma, 
eta,  By.  Oo.,  36  Wash.  387,  78  Pac.  1013, 
104  Am.  St  Rep.  962;  Bradley  t.  Sobolew- 
sky,  91  Conn.  492,  09  Atl.  1067.  But  as  to 
all  perwms  outside  the  cmtnnidatifHi  of 
tbe  contractt  the  company,  in  order  to  be 
liable  for  their  injury,  moat  be  shown 
to  have  been  more  than  merely  negligent 
The  plaintiffs  were  accustomed  to  use  this 
telephone;  and  Fortune  had  established. 
In  effect,  for  them  a  free  tel^htme  service. 
This  he  could  not  do,  for  no  such  use  of  this 
telephone  was  reascmable  or  anticipated  by 
tbe  company  when  it  was  Installed,  or  sanc- 
tioned thereafter. 

It  may  be  that  in  public  or  business  places 
such  use  la  taken  Into  consideration  when 
telei^ones  are  placed  there,  and  that  the 
company  Is  liable  to  such  users  as  to  sub- 
scribers; but  the  private  reddence,  In  tbe 
absence  of  agreement  to  that  effect,  Is  not 
supposed  to  be  a  public  telephone  station. 
Those  using  srncb  telephones  for  purposes  of 
their  own,  and  not  In  the  Interest  of  the 
owner  of  the  bouse,  and  for  their  own  con- 
venience, and  not  casually,  and  not  as  mem- 
bers ot  tbe  household,  either  permanently  or 
temporarily,  ere  at  beat,  as  far  as  the  com- 
pany Is  InToWed,  bare  licensees.  Olty  of 
Greenvine  t.  Pitts,  102  Tex.  1,  107  S.  W.  80, 
14  L.  B.  A.  (N.  S.)  979,  182  Am.  St  Rep.  843 ; 
State  T.  Chesapeake  ft  Potomac  Tel^bone 
Co.,  12S  Hd.  120,  91  AtL  149,  62  U  R.  A.  (N. 
S.)  1170;  Oomberland  Tel^raph  ft  Tele- 
plHme  Co.  T.  Martin's  Adm'r,  116  Ky.  6S4, 
76  8.  W.  8»4,  77  a.  W.  718k  6S  U  R.  A.  469, 
106  Am.  St  Rep.  229.  Aa  betweui  IVrtnne 
and  the  plali^  wife,  she  was  entitled  to  the 
oflfdae  of  wdlnary  care  Aw  her  safety. 
Hanson  t.  Spokane  Valley  Land  ft  Water  Co., 

58  Wash.  6,  107  Pac;  86S.  Bnt  aa  between 
tbe  parties  to  tbia  suit  she  waa  so  nu»e  than 
a  mwe  Uouue^  and,  no  proitf  taavtac  beui 
pzasoated  of  wlUfnl  Injury,  the  plaintiffs 
were  not  entitled  to  recovery.  Jones  on  Tel- 
egraph and  Telephone  Companies  (2d  Ed.)  | 
218;  MlnneapellB  Qeneral  Blec.  Co.  v.  Oro- 


aon.  188  Fed.  6Bl,82aaA.840.2(»Ii.a 
A.  (N.  S.)  816. 
Judgment  aflmed. 

MAIN,  C.  J.,  and  MITCHELL,  TOLMAK, 
and  CHADWI<»,  JJ.,  concur. 


STATS  «z  tel.  HILL     PORT  OF  SEATTLE 
•t  aL    (No.  14907.) 

(Sapreme  Court  of  Washlafton.  Jan.  6,  1919.) 

1.  MUHICIFAI.  OOBFOBATZONS  «S957— FOWEBS. 

Any  doubt  as  to  proprietary  powers  of  mu- 
nicipal corporation  most  be  resolved  against 
it ;  the  policy  of  the  law  being  to  limit  rather 
than  to  extend  swA  functions. 

2.  MuHioiPAi,  OoBPoauxona  ^»67— Authob- 

LTT  TO  MAnUrAOTDKK  IC»-£X0B8S  CAPAO- 

rrx  ow  PLAirr. 
Under  Laws  1917,  p.  498,  |  1,  port  of  Seat- 
tle had  no  anthwltr  to  bulU  ice-manufacturing 
and  cold  storage  plant  as  incident  to  its  basl- 
ness  of  warehousing  largely  in  szcess  irf  needs 
of  sncfa  bositteBS,  and  tiianaftsr  to  sdl  Ice  to 
others  engaged  at  rrtall  in  selling  ice. 

Tolman,  J.,  dlssentlpg; 
Department  1. 

.^peiU  from  Superior  Conrt,  Kinc  Oonnty ; 
A.  W.  Frater,  Judge. 

Suit  by  the  State  of  Washington,  on  the 
relation  of  Homer  M.  Hill,  against  the  Port 
of  Settle  and  Robert  Bridges,  Oarl  A. 
Bwalk,  and  O.  E.  Remsberg,  as  0(HnmtBslon- 
ers  of  the  Port  District  From  deoree  for 
plalntifC,  defendants  appeal.  Affirmed. 

G.  J.  France,  of  Seattle,  for  appellanta. 
Robert  A.  Devers  and  Piles  ft  Halverstadt 

both  of  Seattle,  for  respondent 

OHADWIOE,  J.  In  SUte  ex  rel.  Hill  v. 
Bridges,  87  Wash.  260, 151  Pac.  400,  we  held 
that  the  {wrt  district  m^ht  build  and  oper- 
ate an  ice-mannfacturlng  and  cold  storage 
plant  as  an  Incident  to  its  business  of  ware- 
housing. In  the  beginning  the  power  of  the 
port  district  to  manufacture  and  sell  ice  in 
the  market  as  a  commodity  was  raised.  To 
forestall  the  question  the  port  district  passed 
a  resolution  in  which  it  disclaimed  any  such 
intention,  saying  inter  alia,  "  *  *  *  It 
Is  not  the  purpose  or  Intention  of  the  commls- 
sloo  to  sell  this  lo^  but  to  furnish  It  to  fish- 
ermen at  the  fish  storage  warehouse  and  to 
charge  a  rate  of  ao  mudi  pw  pound  for  the 
use  of  the  warehouse  storage,  which  charge 
will  indude  the  ioefaznldied;''  the  Intent  of 
the  veecdnthMi.  being  to  dearly  prodaim  that 
the  commission,  would  use  Its  product  to  pack, 
recondition,  preserre,  and  re-ice  for  shlp- 
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nient  wmA  flsh  as  mlgltt  be  broni^t  to  Iti 
dockfl. 

The  case  was  carried  on  to  final  decree; 
this  dedaradon  being  a  decided.  It  not  a  con- 
trolling; foctor  In  the  final  dedskm  of  the 
court.  At  the  followloK  aeaston  ot  the  Le^ 
Islatore  the  commlsflloneni  prepared  and 
caused  to  be  enacted  an  amendmoit  to  the 
act  defining  Its  powers.  As  abridged  for  the 
purposes  of  argnmoit  by  counsd  for  spgfA' 
lant,  the  ameidment  Is  as  follows: 

"All  port  districts  •  •  •  are  hereby  au- 
thorized *  *  *  to  lay  out,  construct,  con- 
demn, purchase,  aaiuii^  add  to,  maintain,  con- 
duct and  operatBh  maj  and  all  systemB  of 
*  • .  •  Carves,  docks.  •  •  •  TftTAouBeii^ 
storehouses,  elevators,  grain  bins,  cold  storage 
planta,  terminal  icing  plants,  buE^ers,  *  «  • 
together  with  modem  appliances  for  the  eco- 
nomical handling,  storing  and  transporting  of 
freight  and  handling  of  passenger  traffic,  and 
other  harbor  improvements,  mil  and  vrater 
transfer,  and  terminal  facilities  within  such 
port  district."    Laws  1917.  c.  12&,  $  1. 

Under  the  license  of  this  amendment  as 
fODstrued  by  counsel  for  the  port  district  the 
conunlssloners  have— 

(a)  Mannfectared  and  sold  ice  to  railroad 
and  espress  companies  for  tne  purpose  of  Ic- 
ing re&lgerator  cars  to;tnuu|>ort  pMlshable 
rommodltles  out  of  the  city  of  Seattle,  al- 
though the  dilpments  originate  at  other  docks 
and  warehouses. 

(b)  To  railroad  companies  and  express  Con>- 
panles  to  carry  Into  the  Interior  and  Into 
other  states  for  the  purpose  of  refrigerating 
cars  to  carry  perishable  commodities  Into  the 
dty  of  Seattle,  and  without  reference  to  the 
dock,  warehouse,  or  wharf  at  which  the  shlp- 
mento  are  to  be  discharged. 

(c)  To  steamboat  companies  for  the  pnr^ 
pose  of  Idng  and  preserving  perishable  com- 
modities carried  by  Teesels  departing  tnm 
the  city  of  Seattle. 

(d)  Craclied  Ice  to  fishing  boats  bound  for 
the  fishing  grounds  and  banks,  to  preserve 
fish  until  they  are  brought  Into  port  and 
placed  In  cold  storage  or  reconditioned. 

(e)  To  fishermen,  and  to  those  engaged  In 
packing  fish  brought  by  Qshlng  ressels  to  the 
city  of  KJeatfle,  and  handled  and  stored  at 
the  port  district's  docks  at  the  east  water- 
way. 

(f)  To  fish  packers  and  brokers,  and  other 
persons  engaged  In  handling  otlier  perlaha* 
blc  commodities,  on  various  docks  and  piers 
within  the  city  of  Seattle. 

(g)  To  others  engaged  in  selling  lee  at  re- 
tail In  the  city  of  Seattle. 

As  an  incident  to  Its  business  of  ccAd  stor- 
age or  refrigeration,  the  commissioners  put 
In  an  Ice-making  plant  We  say  Incident, 
for  lee  can  be  manufactured  with  the  same 
power  and  the  same  crew  and  possibly  with 
the  same  liquids.  OUs,  as  we  take  It  fnmi 
ft  gnieral  yiew  of  the  record,  may  be  of 


ther  greater  or  len  eftpwdty,  depesdlBg  upoa 
tbe  nnmhar  of  cans  or  plates  the  manufactur- 
er seee  fit  to  laataU. 

Tba  commission  Installed  a  plant  hftTlDg  m, 
capacUy  of  16,000  tons  per  year,  whkta  la 
lai^^  In  ezcesB  of  the  present  needs  of  the 
port  district  nw  com  mission  bnUt  up  to 
tbe  capadty  of  tbm  machinery  nS  the  cold. 
s^»-age  pluit  wltlunit  relefence  to  Its  fteeda 
as  ootUned  by  Its  resotntloii  aflwanientloiied ; 
that  la,  to  ston^  to  reeondltiton,  and  repack 
for  reahlpment  frarti  fldi  bzouCht  to  Its  own 
warehouses. 

Bdator  broo^t  tills  salt  ta  enjoin  tbe 
oommlssloners,  and  a  temporary  restraining 
order  holding  appdlants  generally  to  a  limit 
of  power  consistent  with  the  dlsdamatory 
resolution  was  Issued.  When  the  case  came 
on  tor  bearing  rai  Its  mertte,  the  court  tadd 
that  the  temporary  order  ihould  be  made  per- 
manent with  some  exceptions  not  necessary 
to  mention  here. 

It  cannot  be  dteled  that  the  appellant  port 
commission  la  manufacturing  far  beyond  Its 
needs  as  a  warehouseman  and  doing  a  gen- 
eral commercial  business  In  the  manu^ctnre 
and  sale  of  ice,  In  the  particulars  mentioned. 

CouDs^  for  appellant  grotmd  their  appeal 
In  the  amendment  of  1917.  In  the  words 
"terminal  Icing  plants"  they  find  Justification 
for  the  doing  of  all  of  the  things  complain- 
ed of. 

Witnesses  were  sworn  to  testify  on  either 
side  as  to  the  meaning  and  comprehension  of 
the  term,  lliey  ran  true  to  the  form  of  ex- 
pert witnesses  and  differed  widely  In  their 
conclusions.  Those  offered  by  the  appellant 
were  generally  of  the  (pinion  that  the  words 
mean  that  the  appellant  might  do  anything 
In  the  way  o£  a  business  In  Ice  that  would 
promote  the  budnass  of  the  port  of  Seattle, 
not  the  business  of  appellant  corporation  the 
"port  of  Settle"  alone,  but  of  every  one  en- 
gaged. In  business  in  the  city  of  Seattle  and 
tbe  cwoty  of  King,  and  It  is  so  earnestly 
contended  here. 

Whatevw  meaning  may  be  given  to  the  ab- 
stract phrase  "terminal  icing  plant,"  we  are 
sure  that  the  meaning  given  it  by  ai4>ellant 
cannot  be  sustained.  For  our  par  poses  it 
must  remain  in  its  setting  and  sustain  Its 
true  r^atlon  In  context  The  amendment 
perialns  strictly  to  the  buEiness  of  tbe  appel- 
lant It  may  '^maintain,  conduct  and  (^>erate 
war^otisee,  storabooses,  elerators,  grain 
bins,  COM  storage  plants,  terminal  idns- 
plants,  together  with  modem  appUances^"  etc, 
and  terminal  fadUtiea  within  such  port  as 
a  grant  of  power  to  engage  In  prlrate  bnsft- 
ness  away  from,  or  in  no  way  connected  with, 
the  general  scheme  outlined  in  tbe  act  creat- 
ing the  port  district  and  tbe  amendment  at 
1017. 

[1}  nie  burtnees  of  the  port  In  vectfWng; 
IdnK  reconditioning,  and  packing  fish  for  re- 
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tfilpmeut  at'ltt  wbalrVM,  doct^  abd  war*> 
bouses  Is  in  aid  of  Its  pDtdle  funettaD,  al- 
thODgfa  d(me  la  a  praprietxry  capacity.  Wlira 
It  sees  b^ond  tbe  boand  of  Ita  poitllc  en- 
gagement to  take  care  of  such  bnalnets  as 
does  not  natuially  come  to  Its  terminals,  It 
ceases  to  b»  a  public  functionary:  It  Is  then 
engaged  In  a  strictly  private  bu^ness,  aad 
for  tbat  there  is  no  warrant  In  tbe  law  el'' 
ther  by  express  enactment  or  by  Implication, 
tOT  the  mle  of  construction  Is  that  any  doubt 
as  to  the  power  of  a  mmildpal  oorporatioi^ 
must  be  resolTed  against  the  mnnlcIpaUty; 
only  such  powers  as  are  expressly  granted  or 
such  as  are  necessarily  Incident  to  Its  grant- 
ed power  will  be  sustained,  for  the  policy 
of  the  law  has  always  been  to  limit  rather 
than  to  extend  the  proprietary  fancttons  of 
a  munldpal  corporation.  State  ex  rel.  Hill  t. 
Bridges,  87  Wash.  260.  151  Pac.  490;  State 
ex  rel.  -Hugglns  t.  Bridget  97  Wtulb.  SS3, 
166  Pac.  780. 

[2]  That  It  was  not  the  Intention  of  tb9 
Legislature  to  Invest  the  port  rammlBsLonera 
with  a  general  power  to  cU>  bualnew  away 
from  its  docks  and  terminals  and  vrbmeao' 
ever  it  pleased  in  the  dty  of  Seattle  or  in 
King  county,  and  which  might  ultimately 
ripen  Into  a  monopoly  and  wort  to  the  de- 
struction of  private  bnslnees  or  the  business 
of  other  Quaal  public  corporations,  was  held 
in  State  ex  rel.  Ht^glns  v.  Bridges,  supra, 
where  we  had  the  pbnse  "rail  and  water 
trautfer  and  taminal  faculties"  to  construe. 
The  port  district  maintained  that  it  bad  a 
graeral,  or  at  least  an  Implied,  power  to 
carry  on  a  transportation  bualness  as  a 
common  carrier.  Answering  Its  argument, 
we  said: 

"We  are  asked  by  appellants  to  define  what  is 
meant  by  the  words  'r^  snd  wate^  transfer 

and  terminal  facilities.*  It  might  be  answered 
that  it  !a  sufficient  to  determine  what  iiowers  are 
granted  this  municipal  corporation  by  the  clear 
iotendmeat  of  the  act  or  by  necessary  inference, 
and  that  nowhere  is  it  granted  the  power  to 
coDstract,  operate,  and  maintain  railway  linea, 
either  tenainal,  twit,  or  otherwise  and  to  act 
as  such  a  cobuoon  carrier.  But  we  ooncdve 
tliat  the  language  referred  to  simply  means 
soch  adjuncts  and  appurtenances  as  are  neces- 
sary or  convenient  for  the  transsbipmeat  of 
commoAties  between  land  carrim  and  wattt 
carximL** 

And  in  aoeord  with  tbe  mle  of  oonetruc- 
tton  tbns  laid  down  we  beld  that  the  port 
dtatrict  has  only  such  powers  as  are  "Indls- 
penaable  to  the  dedared- objects  and  ^orpoBes 
of  the  district" 

Counsel's  argument  rests  upoa  an  assump- 
tion oft  repeated  and  as  many  times  assum- 
ed that  the  port  district  is  the  dty  of  Seattle 
snd  King  county,  and  whatever  la  done  by  It 
within  these  limits  and  which  may  affect  13ie 
Inbabttants  of  fliese  political  8ilbdl<rtBlonB  la 
within  Its  power  to  maintain  'temOnal  Idng 
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lAanta**  CfeoiiTaplilcally  dnd  as  wilt  fat 
bmdlng  or  tantton  to  meet  tamvy  denAads 
the  poft  disMot  Is  King  coimty.  but  as  a 
InutbiesB  corporation  ttie  acUvltlee  of  the 
port  district  are  limited  to  Its  own  field  of 
endearor  as  outlined  by  the  act  creating  it 
and  its  neoessary  impllcationa.  It  bas  no 
cjoncem  wltta  bnslnesB  oth^  than  ibat  which 
txmeB  to  It,  or  that  may  be  brought  to  It  by 
tbe  offering  of  better  service  and  fMUltlee, 
and  if  it  uuideatahes  to  serve  other  'Indus- 
trial ^ants,  docks,  plerS)  and  termSnala,"  it 
may  be  challenged  as  was  done  in  tbe  Hug- 
glns Case. 

Uany  cases  are  dted  to  sustain  the  tbeopy 
that  a  munldpal  oorporatloD  may  dispose  of 
Its  surplua  product,  whatever  the  cbaracter 
of  the  product  may  be — eteetrlctty,  water; 
ud  even  a  surplus  of  room  In  public  build- 
ings. Tbe  latest  expression  of  this  court  vp' 
on  this  doctrine  will  be  :fbuHd  in  Oiandlev 
V.  City  0*  Seattle,  «0  Waah.  1B4.  141  Pac. 
881.  But  t*  pursne  tliis  question  woidd  be 
Idle,  for,  althotigh  now  well  eetaMlsbed  in 
our  own  cases  and  generally  throughout  the 
country,  it  Is  not  controlling  of  the  case  at 
bar.  Tbe  decree  of  the  court  saves  to  app^. 
lant  the  right  to  dispose  of  an  lee  maonfac- 
tnred  In  excess  of  the  reaaooaUe  requivfr- 
ments  of  Its  own  budness. 

It  la  also  argued  that,  if  a  dty  can  build 
in  antidpatlmi  of  future  nee^,  or  bxilld  to 
sustain  a  peak  load  at  certain  hours  or  at 
certain  seasons,  and  having  thus  a  surjdus 
it  may  dispose  of  it  in  the  market,  and  since 
ai4>ellaut  has  buUt  a  plant  capable  of  manu- 
facturing a  commodity  In  excess  of  its  prea- 
ent  needs.  It  should  be  permitted  to  dispose 
of  it  likewise.  But  the  rule  relied  on  Is  born 
of  the  facts  In  the  particular  case.  The  facts 
are  not  bom  of,  ndther  can  they  demand  as 
of  right  that  they  be  adopted  by,  the  rule. 

The  power  to  sell  a  surplus  product  by  a 
munldpal  corporation  Is  allowed  only  where 
the  munldpallty  has  built  In  reasonable  an- 
ticipation of  Its  future  needs,  or,  as  in  the 
Chandler  Case,  dammed  or  curbed  the  whole 
of  a  stream  to  meet  proper  engineering  con- 
ditions, or  has  a  variant  surplus  In  excess 
of  its  needs  from  day  to  day,  but  created 
wltb  reasonable  expectation  of  using  It  for 
Its  own  purposes.  The  fault  here,  and  we 
understand  It  to  be  frankly  admitted,  the 
appellant  was  not  bound  to  build  the  whole 
to  attain  the  part  that  It  would  need  In  the 
prosecution  of  its  own  afblrs.  It  deliberate- 
ly built  a  plant  knowing  that  It  had  a  capac- 
ity t&r  beyond  Its  present  demands  and  be- 
yond any  demand  that  might  be  antldpat^ 
within  any  reasonable  future  time.  It  built 
to  manufacture  at  wltl  with  the  Kq>ectatlon 
of  sdllog  Ice  as  a  commodity,  and  not  as  an 
incident  to  its  bnalness  or  Its  presmt  or  rea- 
sonably prospeetlve  engagements  with  Its 
patrons. 

It  was  not  bound  to  buUd  as  &  did,  for  it 
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mu  nndMitooa  by  tUs  eommlMloaen,  u  tt 
li  of  all  men,  that  an  ke  pUmt  can  be  bnUt 
In  nnits  and  added  to  as  necesatty  requires. 

Finally  it  Is  said  that  Ice  Is  a  by-prodnct 
of  tbe  cold  ston^  bnsiness,  and  tbat  the 
power  to  sell  should  follow  to  the  end  that 
waste  should  not  follow.  But  Ice  Is  not  a 
by-prodnct  of  a  cold  storage  plant  If  In  tiie 
r^r^«:ati<m  of  a  warehouse  Ice  Is  formed 
and  nuudilneiy  could  be  Installed  to  sare  It, 
we  might  well  say  that  It  is  a  by-prodnct, 
but  where  Ice-mannfacturlng  machinery  is 
Installed,  although  it  is  to  be  run  by  the 
same  power  as  the  refrigerating  plant,  it  is 
no  more  a  bynprodoct  than  a  steam-heating 
system,  a  light  system,  or  any  other  con- 
trivance that  may  be  operated  with  tbe  same 
power  would  be. 

We  conclude,  therefore,  that  appellants* 
powers  are  limited  by  the  terms  of  tbe  act 
creating  It  and  its  necessary  impUcatloos, 
and  that  It  has  no  poweor  to  mannfaetnre  and 
adl  ice  to  meet  any  market  other  than  the 
reasonable  demands  of  its  own  bnsiness, 
which  Is  to  care  for,  preserve,  and  pack  for 
reshlpment  such  perishable- products  as  may 
be  received,  cared  for,  or  shipped  oat  of  Its 
terminals,  and  that  in  all  other  things  It 
should  be  restrained,  providing  however,  that 
it  may  without  violating  Its  restraint  dispose 
of  any  excess  of  Ice  manufactured  In  a  bona 
fide  attempt  to  manufacture  only  so  much 
Ice  as  may  be  reasonably  required  by  It  for 
tbe  freezing,  conditioning,  reconditioning, 
packing,  idog,  re-ldng,  and  preserving  prod- 
ucts handled  at  its  cold  storage  and  terminal 
icing  plants,  docka»  and  wirclxnises. 

Afflrmed. 

MAIN,  O.  J.,  and  BiACKINTOSH  and 
MZTGHEOJIi,  JJ.,  concur. 

TOLMAN,  J.  I  cannot  agree  to  the  con- 
clusions reached  by  tbe  majority.  The  law 
(section  1,  c.  125,  Laws  of  1917}  contemplates 
that  the  port  commlssloa  shall  use  Its  own 
Judgment  as  to  the  needs  of  Its  district,  pres- 
ent and  prospective,  and  shall  lay  Its  plans 
and  construct  its  plants  according  to  what 
In  Its  Judgment  the  business  of  Its  port  may 
require  immediately,  or  in  the  not  distant 
future,  and  so  long  as  the  commission  acts 
in  good  faith,  its  Judgment  should  be  su- 
preme, and  the  courts  should  not  undertake 
to  Interfere  therewith.  I  And  no  evidence 
In  the  cast,  showing,  or  tending  to  show,  that 
the  port  commission  acted  otherwise  than  In 
good  faith  in  building  its  ice-mannfacturlng 
plant,  in  anticipation  of  its  future  needs; 
and,  having  constructed  Its  plant  in  good 
faith  in  such  aotlclpatl<m  of  future  needs.  It 
should,  in  the  interest  of  efficiency  and  econ- 
omy, be  permitted  to  operate  its  ice  plant  to 
capacity  and  keep  Its  equipment  busy,  in 
order  to  reduce  tlie  cost  of  manufacturing  to 


the  lowatt  jfObA  ponnAe,'and  tihimM  be  pei^ 
mitted  to  dispose  of  Its  surplus  on  the  mar- 
ket, notwithstanding  possible  oompetStloo 
with  private  omcenw  engaged  In  tbe  lee 
bnslneaB,  free  fn»ii  any  Interfennoe  bf  the 
courts. 

Under  the  ankhorlfy  of  Ohandler  t.  Seattle, 
80  Wash.  1D4, 141  Pac.  881.  Dtllon,  Hnnidpal 
Oorp.  I  1800,  Oottlieb-Knabe  A  Oo.  v.  Hadr- 
Un,  109  Mid.  420,  71  Atl.  »«»,  81  L.  R.  A.  (N. 
a.)  580.  18  An&  Oas.  1092,  and  the  cases 
there  dted,  the  Judgment  of  the  trial  court 
should  be  reversed,  and  tbe  cauae  dlamtaea 
for  want  of  eqolty. 


TBRPDNING     BEACH.   (Na  IfflSBL) 

(Supreme  Oourt  of  WasUngton.   Jan.  10^ 

1919.) 

WnjM  ^960<1)— iNOonmCHOT  or  TnrATo> 
— SusnoiaifOT  or  Vimaacm. 
In  nepbew's  action  to  contest  uncle's  wtlt 
for  incompstmcy,  evid«ic«  kM  insufficiBat  feo 
instify  onrtaraiBg  will. 

Department  1- 

Appeal  from  Superior  Court,  Peud  O'BelUe 
County;  D.  H.  Carey,  Judge. 

Action  to  ccmtest  a  will  by  L.  U  Terp^ 
Ing  against  -Laten  Beach,  execntor  of  tbe 
estate  of  A.  J.  Twpenlng,  deoeaeed.  Fkmb 
Jndgmoit  of  dlsnilssal,  plalntlir  appeals.  Af- 
firmed. 

E.  M.  Beybum,  of  Spokane,  for  appellant. 
Charles  H.  Leavy,  of  Mewpmt,  for  respond- 
ent. 

MAIN,  C.  J.  This  action  was  brought  for 
the  purpose  of  contesting  a  wilL  The  de- 
fendant answered,  denying  the  matters  al- 
leged in  the  c<Kni^aint.  In  due  time  the 
cause  came  on  for  triid  before  the  court  alt- 
ting  without  a  Jury.  At  tbe  ctnclnslon  of 
the  plalntlff*e  evidence  in  chief,  the  defond- 
ants  challenged  the  sufficiency  thereof  to 
sustain  th^  allegations  of  the  complaint,  and 
moved  for  a  dismissal.  ^Is  motion  was 
sustained  and  a  Judgment  of  dlsmlsssl  enter- 
ed.   The  [rialntlfl  aiveals. 

The  appellant  is  a  nephew  oi  the  testatoc. 
The  respondents  ace  bcawfldarles  undw  the 
wiU.  Obe  tiestator  died  la  Pend  O'BeiUe 
oowBty  on  December  Itbt  1916.  The  will  was 
admitted  to  jvobate  <bi  tlw  6th  day  of  Feb- 
ruary, 1917.  The  testator,  after  directing 
that  all  hi»  Just  debts  be  paid,  devised  and 
bequeathed  all  of  his  propvty,  both  real  and 
personal,  share  and  ^uue  ellkc^  to  tbe  re- 
spondents Laten  Beecb  and  Zma  Beadi,  Us 
wife. 

Tbe  Issqe  loesentod  by  tlie  coioplalnt  and 
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answer  ms  whether  Oe  teohfior  «aa  eotn- 
petent  to  make  tbe-irlU  at  the  time  <tf  Its  «z- 
ecutloD.  As  a  ilart  of  the  aitpeUanf  a  case 
In  chief,  he  called  the  two  subscribing  wit- 
nesses to  the  will,  who  apparently  were  men 
of  good  standing  In  the  community,  and  each 
of  them  testUled  posltirdy  and  unequivocal- 
ly that  the  testator  at  the  time  of  making  the 
will  waft  coapetoit  No  othOT  witnesses  were 
present  at  this  time  or  testlfled  impeadilng 
the  Cfnnpetency.  ■  One  witness,  who  Ured  in 
the  Ticlnlty  and  bad  taken  care  of  the  de- 
ceased a  portion  of  the  time  during  his  last 
ninesa,  but  who  had  not  seen  blm  for  sev- 
eral hours  prior  to  the  execution  of  the  will 
or  for  several  hours  subsequent  thereto,  tes- 
tified that  the  testator  was  rational  on  ttie 
morning  of  the  day  the  will  vme  executed, 
nils  wltueen  gave  some  testimony  whldi 
would  tend  to  show  Incompetoic^  at  times 
when  he  ^d  seen  the  testator  prior  to  the 
morning  of  the  day  on  which  the  wlU  was  tft> 
ecnted.  Hie  record  contains  no  evidence 'that 
would  Jnstlfy  an  overturning  of  the  win. 
The  judgment  wfU  be  affirmed. 


WICJK,  and  TOLMAN,  JJ.,  cwcnr. 


OHAD- 


BUtD  T.  COK  et  at   (No.  14763.) 
(Sapreme  Oooxt  of  WaBhlngton.  Jan.  9,  1019.) 

MOBTQAGES  ®=:»525-'F0BECI.0St7BE  — AHEND- 
MSNT  OT  ShEBIFP'S  RBTmtN. 
In  view  of  Rem.  Code  1015,  {  687,  where 
the  orlKinal  mortgagori,  who  bad  Bold  tiie  land 
to  otfaen  who  asBomed  the  debt,  secured  a  pur- 
clttMr  at  e»eati(»i  sale  on  ttie  agreaaent  that 
they  woidd  convey  their  eqtdty  of  redemption, 
and  the  pnzchaser  bid  the  full  amoant  stated  by 
the  sheriff  as  due  on  the  indebtedDess,  held,  tbtX 
after  confirmation  of  the  sale  plaintiff  mort- 
gagee should  not  be  allowed  to  amend  the  sher- 
iff's retam  to  show  a  defideney,  though  the 
error  was  inadvertent  and  occurred  tiiroogh 
the  earelesaness  of  the  mOTtfagee's  attorney. 

Dqpartment  2. 

Ai^teal  from  Superior  Court,  Fhanklln 
Connty:  John  Tniax,  Judge. 

Action  by  Carl  Bird  against  Volney  B. 
Cox  and  others.  After  conflrmation  of  a 
foreclosure  sale,  plaintiff  moved  for  an  order 
to  amend  Che  sherlff^s  return  to  show  a  de- 
ficiency. Prom  a  Judgment  denying  the  mo- 
tion. plaintUT  appeals.  Affirmed. 

Zent  &  Powell,  of  Spokane  for  appellant. 
Gerard  Byaek,  of  Pa«co,  for  respondents. 

BOLOOMB^  J.  Beqpond^ts  mortgaged 
certain  imperty  to  appellant,  after:  nhldi 
tkey  sold  tk»  ^«perty  to'-defoidants  Biggs 


aaid  wlf^  wbo  aannbed  the'inortgastf  debt.' 
In  Anedoanre  KMeedlnga  di^enduts  Bttga' 
defbnlted,  and  Jodgmeot  was  takm  against 
defendants  Biggs  as  well  as  respoodents. 
BespoutoitB  also  Mcared  Indgtaent  against 
defendants  Blggs; 

After  the  sheriff  had  prepared  notices  of 
sole  under  the  execvtlQa  of  foraclosare,  he 
seat  copy  thereof,  with  letter  of  tranamia- 
ston,  to  appellant's  attorney,  as  fOUowa: 

"Am  inclosing  notice  for  publication  for  your 
iospection.  If  there  are  any  errors,  kindly  nor 
tify  me  at  once  so  correction  can  be  made. 

"Total  sum  was  arrived  at  aa  follows: 

Judgment  ,  9  856  00 

Interest  from  Jai).  2, 19L9,  to  Nov. 

12,  1017.   06  34 

Interest  fnun  Nov.  12  to  Dee.  22.- 

1017   0  46 

Attorney's  fee  ,   100  00 

Sheriff^B  fee   10  95 

Costs  i       17  90 


«1,083  S4" 


-  Beply  was  made  by  appellants  attorn^ 
to  the  sheriff,  as  fbUows: 

"The  notice  of  sale  which  you  prepared  in 
Bird  V.  Coz  and  forwarded  us  a  copy  seems  to 
beinorder.       *  *" 

The  sale  upon  motion  of  app^ant;  was 
duly  confirmed  by  the  court  the  sheriff's 
return  showed  satlsfhctlon  (tf  ttie  judgmmt. 
The  pnrdiasttr  paid  the  amount  as  stated  by 
(he  sheriff  and  shown  In  the  notice  of  pulh 
Ucatlon  as  the  amount  due  on  the  Jod^ent 
and  whldi  had  been  acknowledged  by  appel- 
lant's attorney  to  be  In  order.  BOme  time 
after  the  order  of  coAflnnatlati '  of  sale  was 
made  appellant  ntoved  for  an  order  to  amend 
the  sheriff's  return  to  show  a  dafiolaicy. 

Bespcmdents  objected  by  affidavit  showing 
that  they  had  secored  a  pnrdiaser  at  exeen< 
tlon  sale  with  the  agreement  that  th^  would 
convey'  tSuAi  equity  of  redonptlon  to  the  par- 
chaser;  that  the  pnrtduMer  bid  the  full 
amount  stated  by  the  sheriff  as  due  on  the 
Indebtedness ;  tiliat  If  deficiency  Is  now  se- 
cured respondents  could  not  recoup  their 
loss  by '  redemption  of  the  real  eetate  or 
against  the  Insolvent  defendants  Rlggs ;  that 
error  of  sheriff  was  caused  wholly  by  the 
n^llgence  and  csrelessness  ot  appellant  and 
his  attorneys;  and  that,  If  now  the  return 
should  be  amended.  It  would  cause  loss  and 
injury  to  the  respondents  without  their  fault. 
The  court  denied  the  motion  to  allow  the 
amendment  of  the  sherUTe  return. 

It  would  certainly  be  Inequitable  to  allow 
an  amendment  of  the  sheriff's  return  of  sale 
which  would  cause  a  loss  to  innocent  parties 
when  the  error,  even  though  "inadvertent," 
occurred  through  the  carelessness  and  negli- 
gence of  appellant's  attomeya  and  a  correc- 
tion of  the  same  was  not  asked  until  after  ap- 
 1  
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ptflaot  prooma  «  ccaiflnMtloii  of  Ow  saltL 
There  to  no  nlBdpnt  exeoM  olfcrad  why  ap- 
pellant did  not  nrsB  Us  obJeeUona  to  fbe 
BherUTB  return  at  tbe  time  of  ttie  confinna- 
tlon.  In  Ottfl  Bros,  ft  Go.  Naah,  28  Waah. 
89,  47.  66  Fac.  Ul,  114,  it  waa  aald: 

"All  these  irregularities  were  cared  hj  the 
order  of  confirmation.  Havms  regard  to  the 
BtabiUtr  of  real  estate  titles,  an  order  confirm- 
fng  a  iherlff'a  aale  moat  bo  bold  to  be  more 

than  a  mere  formal  order.  It  is  the  solemo 
declaration  of  the  court  that  the  sale  has  been 
regularly  aad  legaUy  made,  and  those  who  would 
be  In  position  to  avoid  the  consequences  of 
such  order  must  pnrsae  the  method  outlined  by 
statute  by  making  objections  in  time,  so  that 
the  entry  of  the  order  may  be  prevented,  or.  If 
entered,  may  be  reviewed  by  the  appellate  court 
if  desired." 

The  atatote  (Rem.  Code,  |  587)  provides, 
among  other  things,  that — 

'The  sheriff  shall  proclaim  alond  at  the  place 
of  sale.  *  •  *  Be  shaU  alao  state  the 
amount  which  he  la  required  to  make  upon  the 
exeendon,  wbidi  abaU  include  damages,  inter* 
eats,  and  costa  np  to  the  day  of  aale,  and  in- 
creased coats." 

A3  will  be  seen  from  tbe  abovc^  plaintiff 
also  <x>ald  have  corrected  the  sheriff  at  the 
sale  if  the  sheriff  aunoonced  an  erroneoos 
amount,  or.  In  any  event,  brought  tbe  matter 
up  for  correetlini  before  the  omflrmatiwi. 
Ife  think  that,  in  Justice  to  the  partlea,  ap* 
pellanf fl  motlffli  after  tbe  confirmation  <wdw 
was  untimely. 

Tb9  Judgment  nuat  be.  and  ia,  afflrmcd. 

PARKEB  and  MOUNT.  JJ..  eoncnr. 
MAIM,  a  J.,  and  FULLIil&TON.  J.,  oosciit 
in  tbe  reaolt 


COMNIDUTIOUV  INV.  OO.  T.  DEMUX  et  aL 

(Na  14985b) 

(Supreme  Court  of  Waahington.   Jan.  10, 

1919.) 

1.  MoaaoAOBs  «bb29(H^— Mtaaaa  of  TvnsM 

— InTBRTXON. 

By  assignment  of  second  nortgage  to  in- 
natmcttt  company,  and  qnitdaim  deed  with 
igreement  to  reotmvey  0ven  company  by  own- 
ar  of  land  to  secure  advances  for  taxes,  held, 
that  legal  and  equitable  mortgage  titles  did  not 
merge,  extinguishing  mortgage;  that  not  hav- 
ing been  Intentioii  of  parties  interested  in  title, 
induding  succesaor  of  sasignee  of  owner. 

2.  M0BTOAGK8  4=9160— BOHA  FXDB  HOLDEa 
— PRK-XZiamfa  IHDEBRDnESS. 

Where  mortage  suiiported  by  no  other  cou- 
slderation  was  taken  for  indebtedoesa  which 
existed  prior  to  another  mortgage,  mortgagee 
was  not  bona  Me  holder  tor  value  as  against 
other  prion  mortgagee. 


DepartBHBtl. 

i^ipeal  fMm  Si^Mrlor  Coor^  flnpokane 
County;  David  W.  Bum,  Judgo, 

Action  by  Hie  Connecticut  Investment  Com- 
pany, a  corporation,  against  Tan  B.  Demick 
and  others.  From  an  adverse  Judgment,  de- 
fendants ai9eal.  Affirmed. 

Sknae-  A  Morrill,  ef  SpcAanc^  for  i^fpel- 
lants. 

Zcut  &  Powell,  of  Spokane,  for  respcmdent 

MACKINTOSH,  X  Tbe  plaintiff  is  endeav- 
oriag  to  foreclose  a  mortgage  upon  certain 
property,  the  title  to  which  la  In  the  appel- 
lant Demick.  This  property  on  April  30, 
1912,  was  owned  by  one  Kornmeyer,  at  which 
time  there  existed  upon  it  a  first  mortgage 
given  to  tbe  New  World  I4fe  Insurance  C<Hn- 
pany  to  secure  the  payment  of  94,209.  Eom- 
m^er  on  that  date  executed  a  aeoond  mort- 
gage upon  the  property,  which,  on  June  12. 
1914,  was  assigned,  to  the  plaintiff;  the  as- 
sign ment  being  filed  for  record  Septonber  2. 
1914.  TUs  la  tbe  mortgage  Involved  in  thla 
proceedtaig.  On  June  7,  1913.  Eomm^er 
coDveytd  the  property  by  warranty  deed  to 
one  Stnmg,  wbo^  on  August  80^  lAlS,  oodt^- 
ed  tbe  pronlsea  1^  warranty  deed  to  One 
Katael.  Katad,  on  August  28,  1014|  oonvey- 
ed  the  premlaea  ta  the  reapcmdeit  Quit- 
claim deed,  which  was  recorded  on  Septem- 
ber 2,  1914.  Thla  quitdalm  deed  was  given 
to  secure  advances  whldi  reqKmdent  had 
made  for  the  paymant  *a  taxee,  and  titw  pay- 
ment (tf  dellnQuent  InstaUmcnta  mt  ^hidpal 
and  interest  on  ^e  first  mortgage^  lliese 
payments  were  made  by  the  reqpondoit  In 
order  to  ivotect  Ita  seoMid  mortgage.  At  the 
time  the  quitclaim  deed  waa  jnade  by  Eoru- 
meyer,  respoodetit  gave  uaek  to  him  a  writ- 
ten agreement  to  recoovey  the  property  to 
him  upon  the  refdnding  by  him  of  the  ad- 
vances Just  r^rred  to.  In  leg^  effect  thla 
deed  amounted,  tlierefor^  to  a  third  mort- 
gage This  instrument  waa  recorded  on 
AprU  2,  1916.  On  December  16.  1914.  after 
having  auitclalmed  to  the  respondmt,  Katsel 
assigned  to  one  Grube  all  his  right,  title,  and 
Interest  In  the  premises,  which  amounted  to 
a  tranaCer  ot  the  reepoodent'a  agreaneot  to 
reconvey  upon  the  repaymmt  of  adraDces 
made  by  It  During  Grube's  ownership,  he 
reduced  the  amounts  due  np<xi  both  the  first 
and  second  mortgages  and  satisfied  the  ad- 
vances previously  made  by  the  resp<Hid»t. 
These  reductions  left  the  total  Indebtedness 
on  both  the  first  and  second  mortgages  In  the 
sum  of  $5,002.82.  Grube  received  fr<HD  the 
respondent  a  qtrittdalm  deed,  as  had  bem 
provided  for  In  the  Katsel  agreement.  Hila 
instrument  was  dated  Sept^ber  1. 1914,  and 
ran  from  the  rewondent  to  Grube.  It  was 
never  recorded  while  in  the  possession  of 
Grube,  but,  as  we  will  rabseQ neatly  show. 
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became  the  deed  from  tbe  reqxuident  to  ap- 
pellant Deini<^  February  11,  1910,  Gmbe 
and  tbe  appellant  Demldc  entered  Into  a 
written  agreement  fbr  tb*  twuter  to  Demldc 
of  this  pn^rty  sabjeet  to  tibe  nortgase  in* 
debtednefls;  the  agreement  provUbic  that 
Gmbe  was  "to  oonv^  by  qaitdalm  deed 
tlmmgh  the  Oomwctlcnt  InveatraeDt  Compa- 
ny" to  Demlck  the  ^oiMrty  in  qneetion,  ntb* 
ject  to  a  mortgage  debt  of  fS,002^.  Alter 
this  sgreement  had  been  signed  by  both  the 
parties,  Gmbe  produced  the  unrecorded  deed 
tbe  reapoident  to  himscdf,  and  he  and 
Demlck  went  to  the  reBpondait'8  <dBce,  and 
there  the  name  of  Gmbe,  as  grantee,  waa 
erased  from  the  deed  and  Demi A*8  name  was 
substituted ;  this  being  done  to  Bare  the  ex- 
pense of  recording  two  deeds  and  fbe  at>> 
stract  opense  connected  Iherewitti.  TMm 
deed,  therefcnre,  bore  date  of  Sept^ber  1, 
1914,  although  the  transfer  to  ttie  appellant 
Demlck  took  place  early  In  1015  and  the 
deed  was  recorded  on  April  2,  1910^  In  the 
deed  from  Korameyer  to  Strong  and  from 
Strong  to  Katsel,  as  before  bidleated,  the 
Krantees  assumed  and  agreed  to  pay  tbe  first, 
or  Xew  U'^rld  Ufe  Insurance  Company's 
mortgage,  as  well  as  the  second  mortgage 
now  being  foreclosed ;  but  in  the  deeds  from 
Katsel  to  respondent  and  from  respondent  to 
Demick  no  mention  Is  made  of  this  second 
mortgage.  The  testimony  shows,  however, 
tbat  Demlck  understood  that  there  were  two 
mortgages  upon  the  property  and  agreed  to 
assume  both  of  them,  stating  In  his  agree- 
ment their  totals.  That  he  so  understood  is 
proved  by  testimony  in  addition  to  that  fur- 
nished by  the  agreement  itself.  Demlck  neg- 
lected to  make  tbeee  mortgage  payments,  and 
it  was  when  they  had  become  in  default, 
Demlck,  on  May  19, 1917,  gave  a  mortgage  to 
the  appellant  Muller;  this  mortgage  being 
given  to  secure  a  pre-existing  obligation  be- 
tween Demick  and  Muller. 

[1]  Thecontoitlon  of  tbe  appellant  Demlck 
is  that,  by  the  assignment  of  the  mortgage 
to  tiie  respondent  and  the  qnttdalm  deed 
from  Katsel  to  die  respondent,  tbe  satire  ti- 
tled to  the  property  being  thereby  vested  in 
one  person,  the  lesser  atle— tliat  is,  the  mort- 
gage— became  merged  in  the  greater,  and  die 
mortgage  was  thereby  extinguished,  and  that 
the  respoDd^it,  by  its  deed  to  Demlck  con- 
veying all  his  right,  title,  and  interest,  In- 
cluded thereby  whatever  interest  it  may 
have  had  at  any  time  In  the  mortgage  as  a 
Men  upon  tbe  property.  Was  there  a  merger 
of  the  legal  and  equitable  titles?  Tb&t  sa<± 
merger  can  exist  there  Is  no  question,  for  It 
has  been  so  decided  in  this  court.  Chase  Na- 
tional Bank  V.  Hastings,  20  Wash.  438,  55 
Tac.  574;  Tolsma  t.  Adrian,  92  Wa8h.  883, 
73  Fac.  34T;  Snmmy  t.  Rams^.  53  Wash. 
93.  101  Pac.  see.  But  the  facts  in  the  in- 
stant case  do  not  bring  It  wltMn  the  opera- 
tion of  the  xule  annonnced  to  those  decLBl«i% 


for  here  we  have  an  express  agreement  that 
the  seccmd  mortgage— tbat  Is.  tbe  respond^ 
enfs — should  remain  In  force,  as  is  witness- 
ed by  the  written  agreements  between  tbe  re- 
spondent and  Orube,  between  Gmbe  and 
Demlck,  and  by  the  oral  agreeotent  made  at 
the  time  the  deed  was  dianged  and  Demick's 
name  anbatltnted  as  grantee;  this  b^ng  tes- 
tified to  bjr  numwons  wttmenea.  Demtek's 
agreement  to  make  paymmts  caa  the  mort* 
gage  after  Ibe  qnitdalm  deed  bad  been  glvM 
to  him  bears  witness  to  tbe  fact  that  he 
understood  and  recognised  the  second  mort- 
gage as  being  still  to  force.  Tbe  conrts  bold, 
nndw  some  circumstances,  that  tbe  legal 
and  equitable  tlUe  are  merged,  but  they  rec- 
ognise no  such  merger  contrary  to  the  un- 
derstanding and  agreement  of  tbe  parties  In- 
terested In.  the  title.  Hitchcock  r.  Nixon,  16 
Wash.  281,  47  Pac.  412 ;  Stewart  t.  Eaton,  20 
Wash.  878,  SB  Pac.  814;  Fltdk  v.  Applegate, 
24  WaA.  26,  64  Pac.  147;  Bunger  t.  Prultt. 
78  Wash.  069,  182  Pac.  237.  An  Ipqulry  Into 
tbe  circumstances  with  tbe  Idea  of  determin- 
ing whether  a  mei^  was  intended  by  the 
parties,  ^^db  Inquiry  Is  always  made  In  such 
cases,  shows  that  the  parties  bad  no  Idea  that 
a  merger  bad  taken  place  or  was  to  take 
place.  We  are  satlsfled  that  the  appelant 
Demld^  never  antldpated  that  he  was  Ob- 
taining title  to  this  property  freed  from  the 
second  mortage,  and  his  present  dalm  is 
palpably  an  afterthought,  the  result  of  his 
present  desire,  and  not  of  his  past  agreement, 
and  resto  fbr  its  support  upon  the  oonfusl<m 
whldi  exists  In  Ibe  record  of  the  title  to  this 
property  due  to  the  nnmerons  deeds,  agree- 
ments, and  instmments,  which  were  adiang- 
ed  wlUi  COTslderable  frequency  and  more  Irr 
regularity.  We  have  attempted  In  the  state- 
ment of  the  case  to  refer  only  to  those  Instm- 
ments which.  In  <mr  lodgment,  have  any 
bearing  en  the  Issues  here  presented.  The 
record  disposes,  however,  that  fliere  were 
addltl<mal  transfers  of  titl^,  whl<9i-are  con- 
fusing bnt  immaterial  to  the  present  InqnlTT. 

[2]  The  claim  of  the  ai^llant  Muller  can 
have  DO  priority  over  the  respondent's  mort- 
gage althoo^  be  asserts  that  he  Is  entitled 
to  priority  because  he  relied  oa  the  rewond- 
ent^s  qultdalm  deed  as  rtieaslng  its  seowd 
mor^ge  to  D«nlcfc.  fHiis  dtnatlon  can 
avail  him  nothing  for  tbe  naacm  tlutt  Ms 
mortgage  was  tak«i  for  an  Indebtedness 
which  existed  mlor  to  the  deed  and  tbe  In- 
cidents connected  with  this  case,  and  there 
was  DO  consideration  for  his  mortgage  other 
than  such  pre-existing  indebtedness  or  obli- 
gation. Under  our  decisloo^  he  is  not  a  bona 
fide  holder  for  value.  Hicks  v.  National  Sure: 
ty  Co.,  GO  Wash.  16,  96  Pac  515, 126  Am.  St 
Bep.  883;  Gliomas  v.  Grote-Bankln  Co.,  75 
Wash.  280,  134  Pac  919. 

Judgment  affirmed. 

UAIN,  O.  X,  and  OHADWICK,  UlTOH- 
BZA  ud  TOLIIAN,  J  J„  concur. 
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OLIVER  et  aL  V.  POLSON  at  al.  (No.  U187.) 
(Suprenw  Ooort  of  Washington.   Jan.  9, 1919.) 

1.  Appeal  and  Bbbob  4»780)  —  Mattebs 

BBVIBWABX.B  —  ObDEBB  REQUIBIRa  Bl.EO- 
TIOM. 

An  order,  requiring  plaintiff  to  dect  wMch 
of  two  cautea  of  action  he  wishes  to  go  to  trial 
on,  is  not  appealable,  since  imder  Rem.  Code 
Idlt^  1 1716^  aubd.  6,  an  order,  to  be  appealable, 
muBt,  in  effect,  determioe  the  action  and  pre- 
vent a  final  judgment  or  discontinue  the  action. 

2.  APPEAL  AHD  BBOBOm   ^»78(4)  —  MATTBBS 

Revibwable  —  Obdebs  Bequibino  Elec- 
tion. 

Where  an  order,  requiring  plaintiff  to  elect 
as  between  two  causes  of  action,  is  not  com- 
plied with,  and  judgment  of  diemiasal  is  taken 
against  bim,  be  can  appeal  from  such  Judgment. 

8.  Appeal  akd  Ebbob  <tssi78(4)  —  Mattebs 
VIEtzbwablx  ~-  Obdebb  Re<)uieino  Bleo- 

BOK. 

Where  an  order  is  made,  requiring  plaintiff 
to  elect  as  between  two  causes  of  action  and  a 
Judgment  of  dismissal  is  entered  as  to  the  cause 
of  action  on  whidi  he  did  not  elect  to  proceed, 
an  appeal  Ilea  from  sudi  judgment. 

4.  Appial  AHD  Ebbob  «=»1172(3)  —  Review 

— AmSlCANCE     AND     REVEBSAL—SEF  ABATE 

Causes  op  Action. 
When  a  cause  comes  to  the  Supreme  Court, 
based  on  two  causes  of  action  separately  stat- 
ed, and  which  may,  under  the  record  or  special 
findings,  be  aegzegated,  the  court  may  affirm  as 
to  one  and  reveiM  aa  to  the  otbw. 

5.  Appeal  and  E^ob  <es»871— Mattebs  Ap- 

PEAUBLE— OBDEBS  REQUIBINQ  ELECTION. 
Where  an  order  is  entered,  requiring  plain- 
tiff to  elect  as  between  two  causes  of  action  a 
jiidgment  of  dismissal  as  to  the  cause  of  acti<m 
OD  wtalcb  plafntHf  elected  not  to  proceed  can 
be  embodied  in  tbt  Anal  judgment  after  a  trial 
<m  the  merita  of  the  othw  cause  of  action,  and 
an  appeal  may  be  prosecuted  from  such  judg- 
ment wherein  the  order  of  election  may  t>e  re- 
viewed, in  view  iSt  Rem.  Code,  |  1716,  subd.  1. 

Department  2. 

Appeal  from  Superior  Court,  King  Count7; 
A.  W.  Frater,  Judge. 

Action  by  Angus  J.  Oliver  and  others 
■SBlnst  Alex  Poison  and  others.  Ftom  an 
order  reauirhiK  plalntifts  to  elect  which  of 
two  causes  ct  action  th^  wotdd  gD  to  trial 
m,  ptolnttfTi  loPMl*  Appeal  dismissed. 

Kerr  &  McCord,  of  Seattle,  and  Stephen  V. 
Carey,  of  Spokane,  for  respondents. 

MAIM,  C.  J.  This  is  an  appeal  from  an  or- 
der of  the  superior  court,  requiring  the  plain- 
tiffs to  elect  which  of  two  causes  of  action 
they  would  go  to  trial  upon.  The  amended 
complaint,  which  will  be  referred  to  as  the 
complaint,  contains  two  causes  of  action, 
separately  stated. .  The  defeDdants,  believins 


that  these  two  causes  of  action  were  incon- 
slstoit,  moved  the  s<q>erior  oonrt  to  require 
the  plalntUTs  to  dect  np<m  whl(^  of  then 
th^  would  proceed  to  trlaL  a%ls  motlwi 
was  BOBtalned,  and  an  order  altered  requir- 
ing an  election.  From  this  order  the  plain- 
tiffs  appeal. 

[1]  The  respondents  move  to  dismiss  ttte 
aiqwal  <m  the  ground  that  the  order  is  not  an 
appealable  ooe.  If  the  order  is  appealable^ 
it  must  be  reason  Ron.  Code,  |  1716. 
subd.  6.  Under  that.statote  an  order,  to  be 
a)M>ealable,  miist»  In  dtect,  determine  the 
action  and  prevent  a  final  Judgment,  or  it 
must  discontinue  the  action.  In  Vaktaren 
PubUshing  Co.  Pactflc  Tribune  Publishing 
Co.,  41  Wash.  355,  83  Paa  426,  it  was  held 
that  an  order,  striking  a  complaint  from  the 
files  for  the  reaaon  that  It  contained  two  or 
more  causes  of  action  which  were  not  sepa- 
rately stated,  was  not  a  final  order,  and  was 
therefore  not  appealable.  In  Virtue  v.  Stan- 
ley, 79  Wash.  87,  139  Pac.  764,  It  was  held 
that  an  appeal  would  not  He  from  an  order 
requiring  the  defendant  to  elect  between  two 
IncMislstent  affirmative  defenses,  since  such 
an  order  was  merely  interiocutory  and  did 
not  determine  the  action  or  prevent  a  flnaT 
judgment.  While  the  analogy  between  those 
cases  and  the  present  is  not  perfect,  yet  It 
would  seem  that  the  same  rule  should  he  ap- 
plied to  the  present  cas&  The  order  com- 
plained of  does  not  determine  the  action  or 
prevent  a  tmal  judgment.  Neither  does  it 
discontlnne  the  action. 

[2-4]  It  does  not  follow  from  this,  however, 
that  the  appellants  are  deprived  of  the  right 
to  have  the  order  reviewed  when  a  Anal  judg- 
ment shall  have  been  stored.  If  the  appel- 
lants should  decline  to  elect,  as  required  by 
the  order,  oQd  allow  a  judgment  of  dismissal 
to  be  taken  against  them,  they  could  an>eal 
from  that  judgment.  But  this  is  not  th^r 
only  remedy.  If  after  making  an  electiMi,  a 
Judgmrat  of  dismissal  should  be  entered  by 
the  trial  court,  as  to  the  cause  of  action  upon 
whicA  the  appellants  did  not  elect  to  proceed 
to  trial,  an  SKwal  conld  be  i^naecuted  from 
diat  judgment.  When  a  cause  comes  to  this 
court  based  upMi  two  causes  of  action,  si^ 
arately  stated,  and  the  reoord,  or  the  special 
findings  of  the  jury  are  such  that  the  two 
can  be  segregated,  the  court  will  affirm  as 
to  one  and  reverse  as  to  the  other,  If  this 
be  In  accord  with  the  law  and  the  facts. 
Auwarter  v.  Kroll,  78  Wash.  170,  140  Pac 
326. 

[S]  Likewise  It  would  seem  that  there 
would  be  no  legal  Impediment  to  the  superior 
court  entering  a  judgment  of  dismissal  as  to 
one  cause  of  action,  and  the  cause  proceed  to 
trial  upon  the  other.  If  a  judgment  should 
not  be  entered  In  either  (me  of  the  manners 
just  q;}ecifled,  a  judgmoit  of  dismissal  as  to 
the  cause  of  action  upcm  which  ai^llants 
elected  not  to  proceed  could  be  embodied  in 
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the  flnal  judgment  In  the  cftOBe,  after  a  trial 
npoD  the  merits  upon  the  cause  ot  actkm 
whlcb  they  elected  to  have  tried,  and  an  ap- 
peal could  be  prosecated  from  this  judgment, 
which  would  bring  to  this  court  for  review 
the  OTder  requiring  appellants  to  elect.  In 
snbdlvislon  1  of  section  1716,  Rem.  Code,  it 
Is  provided  that  an  appeal  from  a  final  Judg- 
ment entend  In  an  action  "shall  also  bring 
up  for  review  any  order  made  In  the  same 
action  or  proceeding  either  before  or  &tlxx  Qie 
judgment,"  in  case  the  record  sent  np  on  ap- 
peal shall  show  such  ord^  suflldaitly  for 
the  purpose  of  a  review  thereof. 

It  follows  that  the  appeal  must  be  dlmnlsB- 
ed ;  and  it  is  so  ordered. 

FULLBRTON.  PAREfllB,  UOUNT,  and 
HOLOOUB,  JJ.,  coocor.  . 


STATB  ex  reL  SWAN  t.  SUPSSUOit 
OOURT  OF  OLARKB  COUNTY 

et  al.    (No.  16162.) 

(Supreme  Court  of  WaBhlngton.   Jan.  0,  1019.) 

1.  Comn  «se207(4)  —  Supkimk  Coukt  — 
iluvDAinjft— Amount  zh  Cohtbovbhst. 

^e  SupKDM  Court,  in  view  of  Const,  art: 
4,  i  4,  defiiUng  its  aw^te  jarisdictiOD,  has  no 
jurisdictiott  to  issue  writ  of  mandamus  to  com* 
pel  superior  court  to  dismiss  a  law  action  for 
recovery  of  money  alone  where  amount  Bought 
to  be  recoversd  is  wly  fl2S ;  such  action  being 
one  in  which  it  has  no  appdiata  jorisdietion. 

2.  COUSTS  ^:>S9— SUPBBUE  COUBT-^DIUS- 

DionoN. 

Where  Supreme  Court  has  no  jurisdiction 
to  entertain  mandamus  proceedings.  It  will  de- 
cline jarisdiction  of  its  own  motloD,  though  ju- 
risdictlMi  was  not  challenged  by  eonnsd  re- 
sisting relator's  appUcatimb 

Dwartment  2. 

Mandamus  by  the  State  <a  Washington, 
on  the  relation  of  ffidgar  M.  Swan,  agalsat  the 
Superior  Court  of  Clarke  County,  and  B.  B. 
Back,  Judge.  Writ  denied. 

Bdgar  M.  Swan  and  Henry  Crass,  both  of 
VancoQver,  for  plaintlfl. 

Gea  B.  Shnpscu,  <jt  VancouTer,  tor  resp<Hid- 
ents. 


PARKER,  J.  The  relator,  Swan,  seeks  a 
writ  of  mandamns  from  this  court  to  com- 
pel the  superior  court  for  Clarke  county  to 
dismiss  an  action  pending  therein,  wherein 
O.  McTrrin  is  plaintlfT  and  the  relator  is 
defendant.  The  dismissal  was  asked  in  that 
court  upon  the  ground  that  settlement  of  the 
controversy  had  been  made  between  Mc- 
Irvln  and  the  relator,  and  proper  written 
evidence  thereof  filed  in  the  action.  The  su- 


perior oonrt  denied  the  ax^cfttlcn  fto  dto- 
mlssal.  apparently  on  the  ground  that  Me- 
Irvln's  assignor  of  the  dalm  sued  upon  had 
some  ri^ts  Involved  In  the  aetira  which 
wouW  be  prejudiced  by  the  dlsmlgBal,  The 
action  Is  a  pnre  law  «etl(m  for  the  reoorery 
of  money  only,  and  does  not  lnv<ave  "the 
legality  o£  a  tax,  Impost,  assesament,  toll, 
municipal  fln^  or  the  validity  of  a  atatate"; 
the  original  amonnt  in  ctmtroversy  and 
sought  to  be  recovered  being  wly  9125. 

t1]  It  seems  qnite  plain  to  us,  under  onr 
constltntional  llmltatloo  upon  the  jarisdic- 
tion ot  this  etmrt;  and  the  aetfled  law  «f  tlds 
state,  that  we  have  no  jvrtodlctton  to  Issoe 
a  writ  as  prayed  tor.  Section  4,  art  4,  ot 
our  dmstltatloo,  defining  tiie  aiM)enate  ju- 
rlsdictlon  of  this  court,  reads  as  follows: 

"*  *  *  Its  appelUte  jurisdictlatt  shaU  not 
extend  to  civil  actions  at  law  ft»  the  rwjavco-j 
of  money  or  (wrsonal  proper^  when  the  original 
amount  ta  oeatruveiay,  w  the  value  ot  the  prop- 
erty, does  not  exceed  the  sum  of  two  hundred 
dollars  onleas  the  aedon  InvolTes  the  legality  ef 
a  tax,  impost,  assessment,  toll,  munldpal  fine, 
or  the  validity  of  a  statate." 

Plainly  the  relator  Is  here  seeking  to'have 
us  rericw  a  ruling  of  the  superior  court 
made  In  an  action  which  is  not  aiq)ea1aMe  to 
this  court;  that  is,  a  ruling  made  in  an  ac- 
tion by  a  court  which  is  the  court  of  last 
resort  In  so  f&r  as  that  action  Is  concerned. 
If  the  ruling  of  the  superior  court  can  be 
reviewed  In  this  court  by  mandamus,  prohi- 
bition, or  certiorari,  then  the  constitutional 
limitation  upon  this  court's  appellate  Juris- 
diction would  be  rendered  of  no  practical  ef- 
fect. It  senna  to  as  that  to  review  alleged 
errors  of  the  superior  court  In  such  cases  Is 
but  to  exercise  appellate  Jurisdiction,  regard- 
less of  whether  the  proceeding  bringing  the 
question  Into  this  court  for  review  may  be 
called  appeal,  mandamus,  prc^bitlon,  or  cer- 
tiorari. In  State  ex  rel.  Prentice  t.  Superior 
Court,  86  Wash.  BO,  Mk  140  Paa  821,  822, 
Judge  Ellis,  speaking  tar  the  court,  well  stat- 
ed the  law  as  follows : 

"^Is  court  liaa  also  held  that,  when  the 
amount  involved  is  leas  than  9200,  and  the  case 
does  not  fall  within  any  of  the  exceptiona  to  tiie 
limitation  of  oar  JarisdietioB  to  caaea  in  ezceip 
of  that  amount  contained  in  arti(de  4,  |  4,  of 
die  C<mstltutlon,  the  extraordinary  remedies  of 
Itrohibition  and  mandamus  will  not  lie,  either 
to  prohibit  the  superior  court  from  assomlng  }o> 
rlsdictlon  when  it  baa  none,  or  to  compel  the' 
superior  court  to  exercise  a  jurisdiction  which 
it  hat.  This  cm  the  ground  that  the  Jurisdiction 
of  this  court  in  the  issuance  of  the  writs  of 
mandamus  and  pniblbtticm  must  be  construed 
as  snbjeet  to  tiie  same  eonstitiitimal  linutati<w 
as  in  other  cases  where  the  amount  In  contro- 
versy Is  less  than  $200.  From  the  nature  of 
the  remedies,  prohibition  Is  the  counterpart  of 
mandamus,  and  the  same  rule  must  therefore 
apply  to  both.   State  ex  rel.  FnDer  v.  Superior 
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OoBrt,  81  W&ah.  96,  71  Pac.  722;  Stote  rel. 
Claek  V.  ToUman,  38  Wa«h.  SO  Pac.  272 ; 
State  ex  rel.  Mclatyre  v.  Superior  Court,  21 
Wash.  108,  67  Pac.  352 ;  State  ez  reL  Wallace 
V,  Superior  Court,  24  Wash.  605,  64  Pac.  778 ; 
State  ex  rel.  Plalaie  t.  Cole,  40  Waah.  474,  82 
Pac.  749;  State  ez  rd.  Ide  v.  Coon.  40  Wash. 
682,  82  Pac.  903." 

In  State  ex  rel.  Rutter  v.  Superior  Court, 
91  Wash.  304,  167  Pac.  684,  involvtng  an  at- 
tempted review  by  certiorari  of  a  mllng  of  a 
superior  court,  which  was  not  appealable 
because  it  was  not  final,  we  said : 

"If  parties  can  by  this  writ  obtain  review  in 
this  court  of  alleged  errors  In  the  making  of 
interlocatM?  orders  not  appealable,  then  the 
limitation  of  the  statute  upon  the  right  of  ap- 
peal from  orders  other  than  £nal  judgments 
would  be  of  no  practical  effect,  and  the  evils  of 
reviewing  interlocutory  orders  prior  to  final 
jadgmoBt  would  not  be  prmnted,  U  aeem* 
plain  to  US  that  the  very  hst  that  this  order  ia 
not  appealable  prevents  our  revie^rinc  the  al- 
leged errc^  in  the  making  of  it,  other  than  by 
appeal  from  the  final  iodgment  to  b«  rendered 
in  the  action.** 

And  so  here  the  very  fact  that  no  order 
or  final  Judgment  rendered  in  the  action  here 
involved  is  appealable  to  this  court  prevents 
our  reviewing,  by  mandamus  or  any  other 
procedure,  any  ruling  or  Judgment  ot  the 
court  made  therein. 

[2]  This  court's  Jurisdiction  has  not  been 
challenged  by  counsel  resisting  the  relator's 
application,  iMit,  since  we  have  no  Jurisdiction 
over  the  subject-matter,  we  feel  constrained 
to  dedine  Jurisdiction  of  onr  own  motion. 

TbB  writ  is  denied. 

MAIN.  O.  X.  and  MOUNT.  HOLCOMB.  and 
FULLBRTON.  JJ..  coacor. 


THOMAS  V.  THOMAS  et  aL  (No.  14953.) 
(Supreme  Coart  of  Washington.   Jan.  9,  1019.) 

1.  M&8TEB  AND  SeBVANT  €=^80(13)— ACTIONS 

FOB  WAOEfr— Questions  or  Fact. 
In  an  action  bj  a  son  against  his  father 
and  a  brother-in-law  fbr  services,  where  the 
value  of  the  services  was  dispnted,  focts  relat- 
ing thereto  were  for  the  Jury. 

2.  Work  awd  Labob  '8=»7(1),  28(3)— Actions 
FOB  Wages— Pboof  or  Contbact. 

When  services  are  rendered  by  member  of 
the  ftunUy  of  empk^or.  the  law  w0  not  imply 
a  contract  Co  pay  tluxelMr  as  in  the  case  of 
strangers,  but,  in  pro^g  sneh  a  oontract  for 
services,  a  direct  and  positive  contract  need  not 
be  shown,  and  proofs  may  be  made  by  acts  or 
conduct  from  wUdi  a  contract  wUl  be  inferred. 

3.  Trial  ©=s206(l)— Conduct  or  Oouitmi/— 

COMME.NTS  ON  InSTBUCTIONS. 

That  the  court,  in  giving  a  requested  in* 
aCruGti<Hi,  designated  it  as  an  "instruction 


queeted  by  defendants  and  glvn  by  the  coort," 
was  not  error,  though  counsel  commented  oo 
it,  in  view  of  charge  that  instructions  must  be 
regarded  as  a  whole  and  not  s^arated.' 

Department  2. 

Appeal  from  Superior  Cour^  Stevens  Coun- 
ty; D.  H.  Carey.  Judge. 

Action  by  John  3.  Thomas  against  Charles 
B.  0%omas  and  another.  Jndgmmt  for  plain- 
tiff, and  defmdants  appeaL  Affirmed. 

Ll  C  JessQdi«  of  ColvUle,  tor  appellants. 
W.  Lon  Johnson,  of  GolvUle^  and  Albert 
I.  SaHaex,  of  CAawdata,  for  reapwdent 

HOLCOMB,  J.  Appellants  are  a  son  and 
a  brother-ln-Iaw  ot  respondent  In  1010,  they 
became  ownen  in  common  of  a  240-acre 
randi,  with  about  10  acres  cleared,  near 
Chewelah,  Wash.  Soon  afterwards  ttey  eca- 
ployed  reqwndoit  to  work  on  the  ftirm,  but 
nether  ttie  time  nor  the  amount  of  wage  was 
qwdfled  at  the  time,  farther  than  dut  the 
same  "should  be  satlsfiictory  to  htm."  Dar- 
ing resp<mdent*s  7  years,  4%  months'  em- 
ployment, excepting  about  5  wedts  of  sick- 
ness, he  arose  at  5  a.  m.,  did  the  cooking, 
baking,  and  washing,  assi^ed,  for  ^raut  one 
year,  in  cmntmctlng  1^  miles  of  drainage 
ditches,  cleared  land  f<nr  crops,  worked  as  a 
carpenter  la  building  extensive  fiumes,  and 
did  other  general  farm  work,  usually  retiring 
between  9  p.  m.  and  midnight  duilng  the  busy 
season.  The  record  shows  that  respondent 
faithfully  performed  his  part  of  the  agree- 
ment. At  the  ^d  of  respondent's  years  of 
toil,  appellants  refused  to  pay  him  wages. 
Ke^qwDdent  brought  suit,  and  alleged  that 
his  services  were  reasonably  worth  the  sum 
of  $75  per  month  and  board.  Appellants  an- 
swered by  a  general  denial  The  cause  was 
tried  to  the  court  and  a  Jury.  The  Jury  re- 
turned a  verdict  of  $4,000  in  favor  of  re- 
spondent, upon  which  Judgment  was  entered. 

An>ellanta  assign  that  It  was  error:  (1,  2) 
To  overrule  the  motions  for  new  trial  and  for 
judfrment  non  obstante;  (IQ  to  enter  Judg- 
ment for  the  plaintiff;  (4)  to  designate  in- 
struction No.  2,  "Requested  by  defendants 
and  given  by  the  court";  (5)  to  allow  counsel 
for  plaintiff  in  bis  argument  to  refer  to  the 
designation  given  to  such  instructico;  and 
(»)  to  refuse  to  permit  the  witness  Charles 
Roberts  to  testify  as  to  the  interest  owned  by 
each  defendant  in  the  land  and  the  manner 
In  which  such  Interest  was  acquired. 

£1]  Appellants  contend  that  the  verdict  of 
the  Jury  Is  excessive,  for  the  reason  that  it 
would  average  about  $45  per  month  for  the 
entire  period,  while  the  evidence  shows  that 
the  going  wage  for  farm  bands  during  the 
busy  season  was  $40  per  month  and  for  a 
cook  during  the  same  period  from  $20  tu  $25 
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per'  month.  We  find  OTldancfl  In  fta«  record 
that  where  a  farm  hand  did  the  oooktug  he 
usually  recttlnpd  from  |6  to  |8  per  montli 
more  fhan  12ie  other  laborm.  Tbwe  was  al- 
so erldenoe  that  the  ditdi  oomtmctlon  woife 
was  worOi  from  $3.6&  to  M  per  day,  that 
respondent  so  Informed  aM>cUaots,  and  ttiat 
be  expected  such  wa^s.  All  the  foots  re- 
lating to  the  THltie  of  respondent's  serrlces 
were  for  the  jury  to  decide,  and  we  cannot 
say  that  Its  decision  was  not  commensurate 
with  the  focts,  considering  the  long  hours 
and  various  duties  of  respondent,  and  his 
seTeral  more  sUlled  and  raluable  services 
tban  those  of  a  mere  farm  laborer  and  cook. 

[2}  It  Is  contended  that  the  law  does  not 
Imply  a  contract  between  parent  and  child. 
The  Jury  found  that  there  was  an  express 
contract  of  employment,  and  the  evidence 
shows  that  appellants  Intended  to  pay  re- 
spond^t  satisfactory  wages.  It  Is  said  In 
Morrissey  v.  Faucett,  28  Wash.  62,  61,  68  Pac. 
352,  355: 

"it  is  a  rule  aniversally  recognised  that,  when 
the  services  ace  lendered  by  one  who  ia  a  mem- 
ber of  the  family  of  the  employer,  the  law  wilt 
not  imply  a  contract  to  pay  for  the  services  from 
the  mere  fact  that  they  have  been  rendered  ap- 
on  the  one  hand  and  benefits  thereof  received 
upon  the  other,  as  In  the  case  of  strangers:  Thi» 
Is  also  heU  t»  be  tiie  nfle  when  there  la  no 
aetnal  blood  relttioQihip  existiBg  betwees  the 
pmrtlee,  provided  they  sustain  to  each  other  the 
(odlnaiy  relations  of  nenUiers  of  the  same  fami- 
ly. It  has  been  held,  however,  that  when  the 
family  rdationsbip  exists  it  is  not  necessary  to 
prove  the  terms  of  a  direct  and  positive  con- 
tract, but  that  proof  may  be  made  of  words, 
nets,  and  condnct  of  the  parties,  and  circum- 
stances teom  which  the  inference  may  follow 
that  there  was  an  understanding  that  the  serr- 
lces were  not  to  be  rendered  gratuitously;  that, 
when  soeh  Is  the  caae,  there  ia  a  cmtract  upon 
which  the  value  of  the  aerTicea  can  be  recover- 
ed, and  It  is  for  the  jury  to  say,  from  all  the 
ctmduct  of  tfae  parties  and  from  the  circum- 
stances in  evidence,  whether  there  was  in  fact 
such  an  underBtanding  or  agreement.  This  rale 
is  snstained  by  the  following:  Young  v.  Her- 
man, 97  N.  C.  280  (1  8.  E.  792);  Oolllna  v. 
WiUiams,  21  Ind.  App.  227  (52  N.  E.  92); 
Pash  V.  laabhiet,  63  S.  C.  882  (31  S.  E.  297); 
Hart  V.  Hess,  41  Mo.  441;  Murrell  v.  Stud- 
stUl.  104  Ga.  m  (30  S.  E.  750);  SmUey  v. 
Scott,  7T  m.  App.  656;  TnmUty  t.  Tnmilty. 
18  Mo.  App.  444;  McQarvy  v.  Roods,  78  Iowa. 
868  (86  N.  W.  488)." 

Thla  rale  was  also  reafflmaed  In  Pelton  v. 
emltb.  60  WadL  469,  87  Pac.  46a 


While  there  seems  to  have  been  talk  of 
aioeuantt  deedint  an  Intereat  In  the  turn  to 
reapondent  In  payment  of  hla  stfrices,  tids 
can  avaU  appeiUuita  nothing,  became  not 
alllrmatlvely  pleaded  and  tendered  In  thdr 
answer,  and  only  aids  reBp<»ident  In  tOtowing 
that  payment  of  some  Und  was  Intended  to 
be  made  to  him. 

It  is  contended  by  appellants  that,  by  rea- 
son of  counsel  for  respondent  commenting  on 
instruction  No.  2,  which  was  designated  "In- 
■tructlon  requested  by  defendants  and  glv^ 
by  the  court,**  the  giving  of  such  instruction 
in  that  way  was  reverrtble  errw. 

''InstnetloBS,  when  given,  are  thoae  of  the 

court,  and  the  better  practice  Is  to  make  no  di»- 
tinctlon  between  that  portlen  which  originated 
with  the  judge  and  that  which  originated  with 
either  counsel,  and  to  give  all  proper  requested 
instructionB  as  emanating  from  the  court  itself. 
However,  tbc  characterising  of  InstructionB  as 
given  at  the  request  of  one  party  or  tfae  other 
is  not  error,  or  at  least  not  available  error."  88 
Cyc.  1773. 

[3]  Although  the  dealgaatlon  of  Inatrac- 
tlona  as  requested  by  dthei  party  Ibi  not  oom- 
mendable,  In  this  case  It  cannot  be  aald  dut 
the  Jury  was  influ«Qced  thereby,  lo  view  of 
the  Act  that  the  omirt  gave  lastrnctlon  No.  7 
u  follows: 

*Tbt  InstructionB  given  the  jury  are  and  con- 
stitute one  connected  body  r.nd  series  an<l 
should  be  so  retarded  and  treated  by  the  jury : 
that  is  to  say,  you  should  apply  them  to  the 
facta  as  a  whole,  and  not  detach  or  separate 
any  <me  btstmctioo  frtas  either  any  of  the 
others." 

• 

It  cannot  be  presumed  fliat  ttie  jury  dlare* 
garded  this  instrnctlMi. 

ITiere  being  do  lasne  relating  to  the  owner- 
ship or  managonent  of  the  prt^terty,  these 
having  been  admitted  In  open  court  and  not 
doiied  by  answer,  app^ants*  last  aaslgn- 
medt  of  error  Is  wUbovt  merit: 

The  Jury  was  the  tribunal  to  dedde  all  the 
issuable  tects  In  the  case,  and  wO'  are  con- 
cluded by  Its  determination  thereon.  Net 
flndlng  any  reversible  errors  In  tlie  trial  aa 
conducted  by  the  court,  the  jndgmait  Is  af- 
firmed. 


MAIN,  C.  J.,  and  FULLERTON,  MOUNT, 
and  PABKBB,  JJ..  concnr. 
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nSBBB  •!  iL  T.  VABD  «t  aL  (No.  1488a) 
<Snpr«ins  Goort  of  Wuhliifton.  Jan.  6,  t&19i) 

1.  FKAUDUUinr   GOHTETANCKS    €=»278(1)  — 

Badges  or  Fhaud  —  Coktktancr  fkoh 

Pahent  to  Child. 
A  transfer  by  a  debtor,  while  In  fafling  dr- 
cumBtajQcee,  to  his  daugbter,  of  hia  only  avail- 
able resources  over  whTcb  he  still  coDtinned  to 
exercise  dominion,  for  a  past  consideration  of 
a  promfae  to  pay  the  daughter  $26  a  month 
for  aerrieea  «a  a  hooaekeepar  for  fire  yeara, 
wilt  be  presomed  to  be  fxandnlent,  where  the 
Tahie  of  the  property  waa  bt  exceaa  of  the 
dalin  and  proof  of  the  contract  of  aorrice  waa 
not  oonrincdng. 

2.  rsAUDuuirr  OdimTAnoEs  «s»118(l)  — 

PSKmBENOBB— PBEETBTOCK  OF  MSUBKB  OT 

Debtob'b  Fahzlt. 
A  failing  debtor  ia  privileged  to  prefer  a 
member  of  his  family  to  the  exclusion  of  other 
creditors,  but  such  preference  can  be  sustained 
only  in  case  of  satisfactory  proof  of  good  faith 
and  upon  a  bona  fide  indebtedness  to  such  mem- 
ber. 

8.  ITaAQDULinv  OonvBTAHOia  ^»107— Goir- 

VnAHCB  BT  PAIKNT  TO  CHILD— BADGSB  OT 

Fbaud. 

Tiie  relationship  of  parent  and  dilld  fa  a 
circumstance  which  reqoirea  a  conTeyance  by 
an  insolvent  parent  to  his  diild  to  be  aubjected 
to  the  closest  scrutiny. 

Department  Z 

Appeal  fTOTD  Superior  Oonr^  King  Ooun- 
ty;  John  8.  Jorey,  Judge. 

Action  by  F.  V.  Flaber  and  othen  against 
Jobn  A.  Ward  and  others  to  set  arida  con* 
ve^ances  aa  fraudal^t  Decree  for  defend- 
ants, and  plaintiffs  appeaL  Bereraed.  Titb 
instructions. 

MelTllle  Moohdmer  and  Jay  O.  AUen«  botb 

irf  Seattle,  for  appellants. 

FDLLEBTON,  J.  Xbe  appellants,  com- 
posing the  two  partnerdiip  firms  of  M.  ft 
K.  Gottstein  and  Krelelsfaelmer  Bros.,  were 
jndgHieDt  creditors  of  the  respondent  John 
A.  Ward,  to  the  extent  of  12,166.50.  Prior 
to  the  rendition  of  their  Judgments,  Ward 
and  his  wife  conveyed  to  their  daughter 
Ethel  a  tract  described  as  the  north  half 
of  the  northeast  quarter  of  the  southeast 
quarter  of  section  16,  township  22  north, 
range  5  east,  W.  M.,  and  also  a'  tract  describ- 
ed as  lot  2,  section  27,  township  22  north, 
range  6  east,  W.  M.,  containing  in  all  about 
37%  acres.  The  tracts  were  variously  es- 
timated OS  of  a  value  of  ?4,700  to  $7,700, 
and  were  subject  to  an  incumbrance  of  $2,- 
600.  The  purported  eoosideratl<m  was  the 
sum  of  $1,500  due  the  daughter  nnder  a  con- 
tract for  personal  services  at  $26  per  month 
for  a  period  of  five  years,  in  acting  as  house- 


keeper for  her  partnls  and  taklns  mn  of 
an  Invalid  motber.  At  ttie  time  of  the  eon- 
Trance,  the  only  other  property  owned  by 
Ward  waa  a  lot  in  the  Georgetown  district 
at  Seattle.  Wash.,  qpoi  whUSi  was  located 
a  public  garage  and  bts  family  hooM.  This 
ptopexts  was  Tarioiuly  aatimatad  aa  worth 
frtHn  $12,000  to  $30,000.  but  was  Incambered 
by  a  $12,000  mmtgagit  and  Ward's  right  of 
homestead  <»emptlon.  In  addition  to  the 
indebtedness  dve  to  the  appeUanta,  Ward 
was  indd}ted  to  othw  parties  opon  deficiency 
Jndgmaits  in  sums  of  $4^14.10  and  $1,636.- 
S5.  The  apptilants  began  an  action  to  set 
adde  Qm  conreyanceB  made  by  Ward  to  Us 
daughtw  and  to  subject  the  property  to 
their  liens,  upon  Oe  ground  that  the  trans- 
fers were  voluntary  and  fraudnlmt  On  a 
trial  before  the  court,  decree  was  rendered 
in  favor  of  the  respondents  and  dismissing 
appdlants'  action. 

The  record  ahows  that  the  aroellants  If. 
ft  K.  Gottotein  and  Kreldahelmer  Bros,  were 
wh<Aesale  Uqnor  dealers  with  iriiom  Mr. 
Ward  had  dealt  for  a  nnmhar  of  years  in 
pnrduulqg  liquors  for  a  saloon  emdocted 
by  him  in  Georgetown,  the  deaUngs  between 
the  parties  being,  represented  by  open  ac- 
counts upcoi  whtdi  Ward  from  time  to  time 
made  payments.  By  reason  of  the  state  pro- 
hlbitlw  law  which  waa  to  go  into  effect 
January  1,  1016,  thereby  requiring  saloons 
to  dose  bnrtnsss  1^  that  dat^  the  appel^ 
lants  In  the  year  1915  ceased  to  «ctend  fur- 
ther credits  to  Ward,  Belling  him  goods  only 
for  cash  and  frequently  uqrlog  him  to  liqui- 
date their  outstanding  accounts  against  him. 
During  this  period  Ward  was  in»straltened 
drcumstances  and  nnaUe  to  meet  nunkcrous 
maturing  debts.  On  May  27,  1016,  a  nmrt- 
gage  by  him  was  foreclosed  for  the  snm  of 
$18,500,  Interest  and  costs,  and  the  mortgage 
ed  property  sold,  leaving  a  defldiency  Judg- 
ment of  $4,014.10  under  which  other  property 
was  levied  upon  and  sold  on  Novouber  22, 
1915.  A  suit  to  foreclose  another  mortgage 
for  $4,000  waa  commenced  July  16,  1915, 
and  Qte  property  sold  under  foredosure  on 
November  13,  1015,  leaving  a  defldency 
Judgment  of  $1,636.56.  On  July  14,  1916,  a 
suit  to  foredose  a  $12,000  mortgage  opon 
what  Is  known  as  the  Georgetown  garage 
property  was  commeuced.  but  waa  subse- 
quently discontinued  upon  Ward's  paying 
the  Interest  amounting  to  $420,  together  with 
costs  and  attorney's  fees.  This  mortgage 
was  thereupon  extended  and  is  stlU  out- 
standing. The  only  other  realty  owned  by 
Ward  at  this  time  was  that  which  be  con- 
veyed to  his  daughter  In  October,  1915,  con- 
sisting of  two  tracts  before  described.  Up- 
on this  latter  property  a  mortgage  of  $000 
was  placed  after  It  was  put  In  the  daugh- 
ter's name.  The  appellants,  in  the  year 
1016,  issued  executions  upon  their  Judg^ 
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meotB,  upon  vlilch  a  redini  of  nulla  txknd. 
was  made^ 

Wtalie  the  evidence  u  to  the  Talne  of  tbe 
borne  property  rarled  somewhat  widely,  we 
are  satisfied  tliat  the  pr<^rty  at  a  forced 
sale  would  have  failed  to  realize  more  tiian 
the  Ind^tedneas  thereon,  and  that,  at  the 
time  the  deed  to  the  dangfater  was  executed, 
Ward  was  pdsseeaed  of  do  aTallabte  prop- 
erty capable  of  being  applied  on  his  indebt- 
edness, other  tftan  that  which  was  turned 
over  to  her. 

The  qoesttoi  then  Is :  Was  the  dau^t« 
sncb  a  creditor  as  to  render  valid  a  prefiBis 
ence  lo  her  over  other  creditors?  On  this 
l^ase  of  the  case,  the  only  testimony  Is  by 
The  daughter;  the  father  not  harlBg  testl> 
fled  oa  the  particular  question.  Her  testi- 
mony Is  positive,  and  Is  unocmtradlcted,  ex- 
cept It  may  be  Infeientlally.  Her  demeanor 
as  a  ^tness,  however,  was  unsatisfactory 
In  some  particulars,  owing  to  her  refusal 
to  answer  questions  appai%ntly  under  an 
apprehension  she  might  be  led  thereby  Into 
damaging  admissions.  The  purport  of  her 
testimony  was  that  she  abandoned  the  study 
oC  art,  which  she  bad  fanned  to  pursue,  and 
took  VP  housebold  service  at  the  lnsist«ice 
of  her  fiather,  for  wbt<^  she  was  to  be  com- 
pensated at  the  rate  ot  $25  per  month;  that 
an  agreement  therefOr  was  entered  Into  with 
her  tether  when  she  was  18  and  thus  of 
1^1  age  to  contract;  that  she  had  nevw 
been  paid,  but  had  been  given  ber  board 
and  clothing  and  supplied  with  speodbig 
money  1^  ber  mother;  that  at  the  time  of  the 
conveyance  to  ber  she  had  served  tot  a 
period  of  five  years,  oitltUng  her  to  $1,000; 
that,  upon  her  demand  for  her  remuneration, 
her  father  turned  over  to  her  the  property 
to  qoestloD,  which  she  admitted  was  worth 
fTOO  more  than  ber  claim;  that  her  mother 
was  an  Invalid,  and  the  empli^ment  of  a 
taousdceeper  would  have  been  necessary  If 
she  had  dedtned  to  serve  In  that  capacity. 
On  the  other  side.  It  appears  that  the  fa- 
ther conducted  the  negotiations  by  which 
the  mortgage  of  9600  was  placed  on  the  prop- 
erty, and  that  he  banked  the  money  lo  his 
own  name  and  seems  to  have  had  the  han- 
dling of  it,  althon^  the  daughter  testlfles 
that  Uie  nooney  was  obtained  for  her  bmedt 
and  ft  portion  of  it  was  Aown  to  have  been 
expoided  In  improving  and  earing  for  the 
property  standing  In  her  name.  A  further 
pertinent  fact  to  be  noted  Is  that,  after  this 
transf^  by  tbe  Either  to  the  dang^iter,  the 
father  tendered  to  his  creditor  Kr^elahetm- 
er  Bros,  one-half  of  the  20-acre  tract  sub- 
ject to  the  $600  mortgage,  In  settlement  of 
his  judgment  Indebtedness  to  that  firm. 

[1-S]  It  seems  to  na  that  the  transaction 
has  many  of  tbe  badges  of  fraud.  The  debt- 
or, while  In  falling  circumstances  and  press- 
ed by  his  creditors,  transferred  to  bis  daugh- 
ter his  only  available  resources  and  still 


(hmtlBued  to  ekerdse  dominion  over  tbe 
prt^rty  following  Its  transfer.  Tbe  trans- 
fer was  made  tor  an  alleged  past  considera- 
tion of  a  promise  to  pay  $25  per  month,  up- 
on which  not  a  single  monthly  payment  had 
been  made  In  a  period  of  five  years.  The 
value  of  the  property  transferred  was  con- 
siderably In  excess  of  the  alleged  claim  of 
the  daughter;  and,  more  than  this,  the  proof 
of  the  contract  Indebtedness  fell  far  short 
of  being  satisfactory  and  cotavlndng.  Whtle 
It  Is  true  that  a  falling  debtor  Is  privileged 
to  prefer  a  member  of  Ms  family  to  tbe  ex- 
clusion of  other  creditors.  It  can  be  sustain- 
ed only  In  case  of  satisfactory  proof  of  good 
faith  and  upon  a  bona  fide  indebtedness  to 
such  member.  And  It  Is  the  prevailing  rule 
In  this  country  that  the  relationship  of  par- 
ent and  child  is  a  circumstance  which  re- 
quires a  conveyance  by  an  Insolvent  parent 
to  his  child  to  be  subjected  to  the  closest 
scrutiny.  Taking  into  consideration  all  the 
facts  shown  In  the  record,  we  are  satisfied 
that  a  presumption  of  fraud  Is  clearly  pre- 
sented by  the  evidence,  and  that  It  has  not 
been  satisfactorily  overcome  by  the  counter^ 
vailing  evidence.  Moreover,  the  consldprn- 
tlon  la  based  upon  an  alleged  promise  to  pay 
for  the  natural  services  of  the  daughter  as 
a  member  of  the  household;  the  services  be- 
ing such  only  as  are  customarily  rendered 
by  a  child  dwelling  under  the  parental  roof 
and  who  was  otherwise  provided  with  sup- 
port and  miUntenance  by  ber  parents. 

The  Judgment  of  the  trial  court  is  re- 
versed, with  Instructions  to  subject  the  prop- 
erty to  tbe  Uens  of  the  respondents*  Judg- 
ments, subject  to  the  several  mortgages 
thereon.  , 

MAIN,  a  J.,  and  PABKER,  MOUNT,  nod 
HOLCOMB,  JJ.,  concur. 


STATB  V.  BOTBlt.    (No.  15104.) 
(Supreme  Court  of  WasUugtoB,  Jan.  8, 1019.) 

1.  Homicide  «8=>300(2)  —  Sblf-I>ierh8«  — 

iNSTBUCnONS. 

In  proaeontion  for  murder,  where  defeudant 
claimed  the  act  was  in  self-defense  agauist  an 
attack  by  deceased  with  his  hands  only,  an  In- 
struction that  ^ere  must  be,  or  reasoaably  ap- 
pear to  be,  some  overt  act  of  the  person  killed, 
was  not  misleading,  because  using  tbe  words 
"overt  act,"  Instead  of  "assault  with  tfte  naked 
fist." 

2.  HOHIOIDK  «ss300(7)  —  SEur-DEraKSB  — 
insTBucnons. 

In  a  mordw  case,  where  the  state  Introduo> 
ed  evidence  that  defmdant  armed  himself  and 
then  provoked  tbe  attack,  an  instruction  that 
defendant  could  not  provoke  an  attabk  In  order 
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to  have  u  anHUTMt  eieoM  for  UIUdk  btB  ad- 
WHIT  ma  ptopw. 

3.  Hoiaoioi  ^166(2)  —  Btidirce  —  Ad- 
KuaxBiUTr. 
In  a  mnrdor  cam,  avid«nc«  f»f  praviona  quar- 
relfl  and  ill  fMUng  waa  admiadble  to  show  mo- 
tiTa 

Department  1. 

Appeal  from  Superior  Court*  Pend  OrelUe 
CtHiaty;  D.  H.  Carey.  Judce. 

Noab  O.  HoTer  was  convicted  o(  murder 
in  the  first  degree,  and  he  appeals.  Affirmed. 

E.  L.  Sheldon,  ot  Newport.  U  O.  Jessepb, 
of  ColvlUe,  and  CaoDon  &  Verrfaii  of  Spo* 
kane,  for  appellant. 

Qua.  H.  Leavr,  ot  Newport;  for  the  Stata 

XOI/MAN,  J.  This  iB  an  appeal  from  a 
conviction  of  murder  In  the  first  degree,  and 
error  is  assigned  because  of  Instmctloos  to 
the  Jury  given  and  refused  by  the  trial  court, 
the  refusal  to  grant  a  new  trial,  and  the 
admission  of  evidence  as  to  the  details  of  the 
quarrels  between  appellant  and  deceased 
which  preceded  the  homicide. 

The  first  and  principal  contentioa  is  that 
the  trial  court  in  his  instructions  defined  the 
voluntary  killing  of  anotber  upon  sudden 
heat  as  murder  In  the  second  degree,  instead 
of  manslaughter.  We  have  so  recently  fully 
considered  and  passed  upon  this  Identical 
question  in  State  v.  Palmer,  176  Pac.  547,  that 
it  seems  wholly  unnecessary  to  again  enter 
into  a  discussion  of  the  question ;  and  since 
the  Instruction  given  by  the  court  upon  this 
subject  is  entirely  In  harmony  with  our  views 
as  expressed  In  the  Palmer  Case,  the  mat- 
ter need  not  be  further  treated. 

The  appellant  sou^t  to  Justify  the  homi- 
cide upon  the  ground  that  it  was  committed 
In  self-defense,  and,  as  is  usual  in  cases  of 
this  kind,  the  e^dence  was  conflicting.  The 
state's  evidence  tended  to  show  a  series  of 
quarrels  between  appellant  and  the  deceased, 
produced  mainly  by  Jealously,  resnltlDg  la  a 
number  of  personal  encounters,  followed  by 
numerous  threats  on  the  part  of  appellant  to 
kill  the  deceased,  and  also  It  was  tbe  theory 
of  the  state,  and  Its  evidence  tended  to  show, 
tliat  the  final  quarrel  was  instigated  by  ap- 
pellant at  a  time  when  he  was  armed,  in 
order  that  he  might  carry  out  bis  design  to 
kni,  under  conditions  wblch  would  furnish 
evidence  that  he  acted  In  self-defense.  The 
appellant's  evidence,  on  the  other  hand,  tend- 
ed to  show  tbat  the  deceased,  who  was  a  very 
much  larger  and  stronger  man  than  he,  had 
for  a  number  of  years,  for  little  or  no  cause 
or  reason,  followed  the  practice  of  beating 
or  knocking  him  down  at  frequent  Intervals ; 
that  appellant  had  learned  by  experience 
that  be  was  no  match  physically  for  deceas- 
ed, that  he  did  not  seek  the  quarrel  which 
ended  in  the  tragedy,  or  any  of  the  quarrels, 


hot  tbat  eacli  ami  all  of  them  were  iovocd 
upon  blm  by  the  deceased;  and  In  tbe  final 
encounter,  after  having  used  his  best  efforts 
unavalllngly  to  escape,  he  drew  the  revolver, 
which  he  had  curled  tor  some  days  in  bis 
coat  pocket,  as  be  says  for  tbe  purpose  of 
kill  log  cats  which  moleBted  his  chickoia. 
and,  believing  himself  In  Imminent  danger 
of  great  personal  injury,  be  flred  the  abot 
which  caused  tbe  death  of  his  assailant. 
This  evidence  called  tor  an  Instruction  as  to 
the  law  of  self-d^ense,  and  tbe  court  gave 
an  instruction  wblch  very  fully  covers  the 
subject. 

[1]  AK>elIant's  proposed  Instruction  upon 
the  law  of  s^-defense  was  retossd,  and  this 
giving  and  refusing  is  comidalned  Tbe 
Instruction  given  by  tbe  ooort  talrly  stated 
the  law,  and  as  a  whole  was  fully  as  favor- 
able to  appellant  as  the  one  refused.  The 
only  material  differences  between  the  two  in- 
structions are: 

First  The  Instruction  given  does  not  in 
terms  use  tbe  words  "assault  with  tbe  naked 
AM"  in  describing  tlte  act  on  tbe  part  ot  tbe 
perscHi  UUed,  but  instead  says; 

'^ere  most  be^  or  reasonably  appear  to  be. 
at  or  Immediately  before  die  kOlbv.  evert 
act  of  the  person  UUed,"  etc 

Since  there  Is  no  diaixite  in  the  testUnony 
as  to  tbe  deceased 'having  nasd  Ills  hands, 
and  bis  hands  only,  In  the  encounter  wbldi 
Immediately  preceded  the  Idlling,  the  ex- 
pression used  and  the  one  refused  necessarilr 
mean  tbe  same  thing  In  this  particular  case ; 
and  the  Jury  having  been  properly  instnicted 
tbat  if  appellant  had  reasonable  cause  to  be- 
lieve, and  did  believe,  tbat  deceased  was 
about  to  Infilct  upon  him  great  personal  In- 
jury, or  take  his  life,  the  killing  would  be 
Justifiatde.  could  not  bave  misunderstood 
what  was  meant  by  the  words  "ovort  act." 

£1]  8ec(»d.  To  tbe  Instruction  given  was  , 
app^ided  a  paragrajdi,  not  included  in  the  ' 
in8tructl<m  refused,  which  reads: 

**^e  right  of  self-defense  Is  allowed  to  every 
person,  as  a  shield,  and  not  as  a  sword,  and  la 
the  exerdse  of  this  right  a  person  must  met 
honestly  and  in  good  faitiL  A  person,  when  as- 
saulted, may  exardse  a  reasonatde  force  to  re- 
pel an  attad^,  but  mnst  not  provoke  an  attack, 
in  order  that  he  nay  have  an  apparent  excuse 
for  kUUng  his  adversary." 

Since  It  was  the  theory  of  tbe  state  that 
appellant  armed  himself  and  thai  provoked 
the  attack,  and  there  was  evidence  to  sup- 
port tbat  theory,  this  instruction  was  proper* 
ly  givoi.  State  t.  Hawkins.  89  Wash. 
154  Pac  827. 

[3]  Nor  do  we  find  any  error  in  tbe  admis- 
sion of  testimony  as  to  tbe  details  of  the 
quarrels  which  preceded  the  homldda  Evi- 
dence of  previous  quarrels  and  ill  feeling  is 
admissible  to  show  motive.    State  v.  Churdt- 
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m,  52  Wash.  210, 100  Pa&  800;  SI  OfcWi; 
18  B.  C.  L.  010. 

We  find  no  error  In  Hie  record*  and  (he 
Judgment  is  therefore  affirmed. 

MAIN,  a  7^  and  HAOKIMTOSH,  MITOH- 
ELZi,  and  CHADWIOK,  JJ^  concur. 


STATE  T.  SCHIMMELS.    (No.  15017.) 
<Sapreme  Coart  of  WashiiuctOD.  Jan.  0, 1019.) 

1.  I«UCENT  «S>«8<8)— Gb&KD  LUCIHT— 

JvKT  Question. 
In  proaecvtiOD  for  srand  larceny,  eridence 
that  jrtolan  foodi  were  found  in  bniUUas  of 
which  defendant  was  caretaker  at  time  of  com- 
miadon  of  erime,  but  to  wbidi  otbera  had  ac- 
ceflB,  and  the  caretaking  of  vhlch  fid  not  re- 
quire hia  constant  presence,  and  which  was 
not  in  hla  care  at  time  goods  were  discovered 
therein,  waa  insofflctent  to  jai*ifr  eabmlseion 
of  qnoMlen  at  detaidant^  gnllt  to  Jnry.  • 

2.  LiJWKirz  «»64(4)— Grand  Labcxnt— Sdt- 
ncoEHCT  or  Etidknck. 

In  proaecntloB  for  grand  larceny,  evidence 
that  stolen  goodv  were  found  In  holldfaig  of 
which  defendant  was  caretaker  at  time  of  com- 
mission  of  crime,  bnt  to  which  otliers  had  ac- 
cess, and  the  caretaking  of  which  did  not  rsqnire 
his  constant  presence,  and  whlcb  was  not  in 
hia  care  at  time  goods  were  diacowed  therw- 
in.  waa  InaaBcispt  to  anvport  oonvlctba. 

Department  2. 

Appeal  from  Boperlor  Conrt,  Ferry  Ooon- 
ty;  OL  H.  NeaU  Jndgfc 

Tony  Schlmmels  was  convicted  of  grand 
larceny,  and  he  appeals.  Reversed,  with  di- 
rections to  discharge  defendant. 

Sanraal  Porter,  of  BepabU<^  for  appelUnt 


PABKEB,  J.  Tb6  defeodiCat*  achlromele, 
was  cbai^ged  and  convicted  by  ttu  rerdlet  of 
a  jnzy  tb*  mpeilor  court  for  Fwry  coun- 
^  of  tbe  ciiiBM  of  grand  larceny,  eonailtted 
1^  the  stealing  (tf  .a  pair  of  bobalads.  .  He 
lias  siVMlfidto  fiUs  eonrt. 

ConnfMl  fbr  appellant,  by  appropriate  mo- 
tlon  made  at  the  concltiston  of  Oie  states 
evidence,  duUeBged  the  anflcieoey  of  the  er- 
idence to  sustain  a  eonvlctloa,  asktag  the 
oonrt  to  so  decide  as  a  matter  of  law ;  and 
at  the  CQOdusloa  of  all  the  eitUeiioe  reaucat- 
ed  the  court  to  dtvect  the  Jury  to  letara  e 
rcrdict  of  not  guilty  In  hla  favor.  Vhe 
claimed  error  of  the  trial  court  In  refodng 
to  so  role  Is  the  only  ouestton  we  find  it  nec- 
eeeary  to  here  notice. 

Appellant  was  diarged  wtth  stealing  the 
aleds  on  November  4, 1017,  from  near  a  blacfc- 
amiUi  Mbap  In  the  town  of  B^ubllc.  The 


sleds  were  last  seeo  there  several  days  pre- 
vious to  that  date.  .^Knit  two  months  there- 
after, In  January,  1018,  tte  sleds  were  found 
In  one  of  the  buildings  of  the  Mountain  Lion 
mining  i;dant,  tltnated  about  four  miles  from 
RepnbUc  This  plant  had  not  beea  in  opera- 
tlMi  for  several  years  prior  to  that  tlm^  and 
appellant  waa  the  caretaker  of  the  build* 
l^;a,  some  of  whlcfa  were  locked,  aK>eUant 
or  his  wife  having  tibe  fceya.  Th^  lived  with- 
bi  about  a  quarter  of  a  mUe  ot  the  plant 
One  of  the  doors  on  the  building  In  whtdh 
the  sleds  were  foiuid  had  a  lock  which  could 
be  unlocked  1^  absioet  any  akeletoD  key.  or 
evea  by  a  bent  wire,  as  one  witness  tesolled. 
The  caretaking  of  these  buildings  did  nut 
involve  tbe  constant  presence  of  a  caretaker. 
Appellant  was  often  away  at  work  at  Bepub- 
Ik,  and  elsewhere,  procuring  and  fumlsfaiog 
wood  for  fuel  for  othora.  About  the  middle 
of  November  be  went  to  Idaho  to  work,  and 
was  away  wvtU  near  the  middle  of  January, 
a  short  time  after  the  sleds  had  been  found 
in  tbe  building.  He  was  arreted  upon  his 
return  home.  He  swore  positive  that  be 
had  no  knowledge  of  the  sleds  b^Lng  In  tbe 
building;  that  he  never  had  possession  of 
them  and  did  not  steal  them.  There  Is  un- 
disputed teedmooy  of  another  apparently 
credible  witness  that  tile  sleds  wen  not  In 
the  building  when  appellaiit  went  away  In 
November.  This  witness  appears  to  have 
had  occasion  to  see  the  inside  of  ttte  bund- 
ing and  examine  it  with  some  care,  under 
suc^  drcomstances  that  hB  would  have  eeen 
the  sleds  bed  they  been  Qim,  iwt  before  ap- 
pellant w«it  to  Idaho  liv  Noveoiber.  There 
was  at  least  one  ottier  pwson  besldee  appel- 
Xant  and  his  wife  who  occasionally  had  a(> 
cess  to  tbe  building  and  occasionally  borrow- 
ed the  key  for  that  purpose.  One  witness  tes- 
tified that  be  *aw  aioellant's  team  sUndlng 
near  tbe  blmrksiltih  abep  i^re  tbe  aleda 
were  last  seen  one  eroilng  a  few.  days  be- 
fore  they  were  missed:  but  this  place  waa 
where  many  teams  wwe  left,  standing,  from 
time  to  tbns^  by  their  ownera.  Indeed,  it 
jaeema  to.bave  been  treated  aa'a  sort  of  pub- 
lie  place  for  that  pnrpoBe,  This,  we  ttdnk, 
is  In  substance  the  whole  of  tbe  evUeecft 
worthy  of  salons  (smslderatlon,  which  can 
be  said  to  In  any  measure  point  to  tbe  gallt 
of  appelant  ■ 

[1,  t]  That  the  sleds  were  stoisn  may  be 
cooceded ;  but  we  tiiink  there  to  nothing  fbr 
ai^lant's  conviction  to  rest  upon  other  than 
the  fact  that  the  sleds  were  found  In  the 
building  two  months  after  they  were  stolen 
and  almost  the  same  time  after  appellant 
had  gone  to  Idaho,  whlcb  building  waa  not  In 
the  control  vi  appdlant  When  the  sleds  were 
found  therein,  and  was  not  exclusively  ac- 
cessible to  tdm  before  going  to  Idaho,  even 
at  and  after  the  tbue  the  aleds  were  missed 
and  supposed  to  have  been  stolen. '  As  to  ap^ 


•Bitftr  etbsr  casw  sss  asms  tople  and  KBT-NUUBER     aU  Kqr-NUBibwsA  Dlcttts  and  XwtssM 


Digitized  by 


Google 


* 


991  in  PAOFio 

pdhuft'  Item  belns'seai  nest  flie  place 
when  tbe  eleda  vere  mlssad  a  tew  days  be- 
fore tbey  were  t&lstfBd,  sach  fact  provee  noth- 
ing vrtkatever  as  against  him,  In  view  of 
tbe  conceded  fact  that  many  other  teams 
were  left-atandlng'at'tbat  plac^  from  time 
to  time,  as  was  the  custom  of  people  driving 
to  town  to' trade.  We  are  of  the-oplnt<Hi 
that  appellant's  cooTictlon  cannot  be  allow- 
ed to  stand  upon  this  ev4dence,  abd  that  the 
trial  court  erred  In  refusing  to  Instruct  the 
Jur?  to  find  blm  not  guilty.  It  was  not  sutSi 
kn  exclusive  recent  po^ses^on  of  stolen  proip- 
erty  as  will,  standing  alme,  support  a  con- 
viction. Calloway  State,  111  Ga.  882,  36 
8.  B.  68 ;  State  r.  Belchdr,  186  Mo.  185.  87 
S.  W.  800;  White  v.  State,  72  Ala.  196; 
Watte  T.  People,  204  111.  283,  68  N.  B.  668; 
Porter  v.  State,  45  Ter.  Cr.  B.  66,  7»  S.  W. 
1063  ;  25  Cyc.  13»,  140;  17  R.  O.  U  71-73. 

The  jndgment  Is  revereed;  and  the  trial 
conrt  Erected  to  discharge  the  appelant 

MAIN,  a  J.,  and  MOUNT  and  BOLCOMB, 
JJ.,  concipr. 


HrPBRNAD     TRUTH  SPIRITUAUOT 
CHURCH  OP  AMBRIGA  v.  STU- 
BBRetaL  (Na  15065.) 

(Supreme  Court  of  Washington.   Jaii.  9,  1919.) 

1.  Rbugiotjs  Societies  ^^25  —  Diviaiov— 

PBOPKBTT—AcnON— In  JUNCTION . 
.  Where  one  chnrch  faction  was  in  poaaoBaion 
•of  the  building,  records,  and  property,  and  was 
«ODdDctiog  the  busings,  in  sa  far  as  it  was  not 
interfered  with,  as  it  had  previous  been  con- 
ducted, and  if  the  parties  were  not  restrained 
the  oppo^K  faction  might  cause  the  loss  of 
the  corporation's  functions  and  property,  in- 
junction was  properiy  awarded  restraining  in- 
terfwmce  pending  the  ooteotte  of  the  auit 
tiie  opposing  faction. 

2.  Injunction  «b»161— Tehfokabt  Injunc- 
tion—Soofb  or  INQUIBT. 

Upon  application  for  injuDctiAn  pending 
suit  to  determine  rl^ts  o}  rlvsl  chnreb  faeticms, 
tbe  ultimate  rights  of  the  parties  are  not  be- 
fore the  court 

Departmrat  2.., 

Appeal  from  Superior  Court,  King  Conntj; 
J.  T.  BonaM,  judgft 

Suit  by  the  Eternal  Truth  Spiritualist 
Church  of  America  against  JTos^idi  Stuber 
and  others.  Degree  for  complainant,  and  de^ 
fendants  appeal.  Affirmed. 

Edgar  a  Snyder,  of  Seattle,  fov  ai4>tiaiutta, 
George  A.  Gnster  and  Frank  B.  James^ 
both  of  Seattle,  for  retQwndeat. 

FULI^RT0N,J.  Thenepoadent,-plalnti9 
below,  IB  a  rellgiona  aocietFj  -Anly  Inomrpocat- 


BSPOmESSl  (Wash. 

ed  wder  tlie  laws  of  the  state  of  WaahliigtoB. 
Its  by-laWB  provide  for  certain  offlcerB,  and 
a  governing  body  oonaisting  of  Ave  trustees. 
By  some  means,  not  made  altogetbw  dear 
the  record.  It  has  dev^toped  two  sets  of 
trustees;  eadt  set  dahnbig  to  be  flie  de  jme 
as -w«lU  as  the  de  Aicto  truBfaeetfof  Uie  corpora: 
tlon,  entitled  to  possession  of  Its  property  and 
entitled  to  exercise  and  control  its  corporate 
functions.  On  April  9,  1918,  the  appellants 
in  the  present  action,  purporting  to  act  as 
trustees  of  tbe  corporation,  entered  an  order 
removing  from  office  the  pastor  of  the  diurdi 
and  on  tbe  next  day  entered  a  similar  order 
removing  the  treasurer.  On  the  refusal  of 
these  irfBcers  to  recognise  ttie  authority  of  the 
board,  that  body,  purporting  to  act  for  and  on 
behalf  of  tbe  corporation,  brought  an  ac- 
tion seeing  to  restrain  them  from  eocercising 
any  of  the  duties  pel^talnlng  to  tbe  offices  of 
pastor  and  treasurer.  Imjnedlateiy  thereafter 
the  rival  board  of  trustees,  in  the  name  of  the 
corporation,  instituted  the  pr^eot  action. 
In  the  complaint  it  is  alleged  that  the  defend- 
ants are  usurping  the  offices  of  trustees  of  the 
corporation,  and  attempting  to  conduct  and 
carry  on  Its  business  and  control  its  property 
and  assets  without  legal  authority  or  right. 
The  prayer  was  for  injunctive  relief.  On 
the  flUng  of  the  complaint  an  application  was 
made  for  a  temporary  injunction  pending  the 
bearing  of  the  cause  upon  its  merits.  The 
application  was  dnly  noted  for  hearing,  at 
which  hearing  tbe  rival  board  appeared,  and 
both  sides  submitted  Oie  oontroveFsy  to  the 
court  on  affidavits  In  which  the  claims  of  the 
rival  contestants  are  set  forth  in  more  or  lees 
detail.  The  trial  conrt  grantecb  a  tanporsry 
injunction,  and  from  the  order  entered  evl> 
dencing  its  ruling  this  appeal  Is  prosecuted. 

[1  ]  Tbe  sole  question  presented  here  is  the 
sufficiency  of  the  evidence  to  warrant  the  re- 
lief granted.  The  appellants  concede  that  In 
ttilB  Juvlsdlctlon  the  power  of  the  conrt  to 
grant  a  temporary  Injunction  is  more  or  leas 
discretlfmary,  bat  contend  that  tUe  discretion 
Is  not  arbitory  or  unlimited  and  must  be  ex- 
ercised reaemably,  else  the  order  la  subject 
to  correction  for  manifest  abase^  and  baelst 
that  thM«  was  here,  audi  manlftat  aboseL 
But  conceding  the  oorrectnaav  of.  the  rule  eoD- 
leaided  for,  «nl  giving  fnU  effect  to  the  Un- 
gnageof  Oie  oaees  cited  In  support  thereof,  we 
cannot  conclude  from  the  record  before  us. that 
the  court  In  making  the,  order  complained  ot 
bxeeeded  its  legitimate  powers.  It  is  needless 
to  detail  tbe  crrldenoe.  Jt  Is  snffldent  to  say 
that  the  qnarrel  between  the  rival  factions 
has  engendered  the  bitterness  usual  tn  sudi 
cases,  and  that  this  witnesses  are  widely  dir 
veig«it  oa  almost  every  essential  fact  Bat 
the  efVldcQce  dearly  showe  that  the  respond- 
ent Action  Is  in  pOBseeslon  ot  the  hall  where 
the  services  of  the  .dinrdi  an  held,  are  In  pos- 
OjBssio^  of  tb»  church's  reoorda  -and  propertj; 
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era  omdneUng  tti»  biuUiMW  M  tlw  dnrdi  in' 
m  far  ai  ttoey  hav»  been  penal  ttod  m  to  do 
br  tbe  appellanta  nndi  as  It  was  wont  to^  be 
oondacted  bftfiora  the  ^«sent  difficulty  was 
engendered,  and  that  to  leave  the  parties  un- 
restrained may  resnlt  tn  the  nullification,  (or 
tte  time  befnff  at  least,  of  the  cwporation's 
functions  and  powers  as  well  as  a  loss  of  Its 
corporate  pnqcterty.  niese  fttcta,  we  tidnk, 
fa^ity  tlie  ruling  of  tbe  trial  court. 

[1]  TbB  qnestion  of  me  ultimate  rte^ts  of 
the  parties  was  not  before  the  trial  court  and 
18  not  before  w,  and  is  not  of  course  hereby 
detennined ;  these  matfcers  will  be  fully  met 
tt  the  hearing  luxm  the.  merits.  We  but  hold 
that  the  trikl  court  did  weU  In  declaring  an 
annlstiee  In  which  hostilities  shall  be  sus- 
pended until  final  peace  shall  be  restored 
a  Judgment  upon  the  merits  of  thee  contro- 
Tersy. 

Order  affirmed. 

MAIN,  O.  J.,  and  MOUNT,  FABKSB,  and 
HOLCOMB,  JJ.,  ctJncor. 


SHAW  T.  OREGON-WASHINGTON  R.  & 
NAV.  CO.    (No.  14921.) 

(Supreme  Ooart  of  Waslnngton.  Jan.  10, 1919.) 

Appbae  and  BBBoa  «»608<!i>  —  IteoittD  on 

AfPGAI/— flnmciXNOT. 
On  appeal  from  a  Jiidsm«it  in  action  for 
wrongful  death,  after  denial  of  a  new  trial, 
where  there  Is  Do  statement  of  facts  nor  bill 
of  exceptions  certified  to  by  the  trial  judge, 
Irat  inatructiooB  are  sought  to  be  reviewed, 
brought  up  In  a  transcript  certified  to  by  clerb 
of  trial  court,  tbe  appeal  win  be  dlomiSBed. 

.   Department  1. 

Appeal  from  Superior  Court,  Spokane 
€onnty;  Wm.  A.  Hunefee,  Judge; 

Action  hy  Oella  EUxabeUi  Shaw  against 
'fb»  Oregon-Washington  fiallroed  &  Naytga- 
tlon  Company.  .  Jud^nent  of  dismissal'  was 
entered  after  denial  ot  a  new  trial,,  and 
plaintiff  appeals.  Appeal  dismissed,  and 
Judgment  afflnned. 

Itobertson  &  Miller  and  T.  J.  Oorkery.  all 
of  Spokane,  for  appellant. 

A.  C.  Spencer,  of  Portland,  Or.,  Hamblen 
&  Gilbert,  of  Spcdcane,  and  John  F.  Bdlly,  of 
Portland,  O^  for  respondent 

MITCHELL,  J.  WUllam  Shaw  was  tUled 
.In  a  collision  between  an  automobile  tn 
which  be  was  riding  and  a  passenger  train 
operated  by  the  Oregon- Washington  Railroad 
ft  NaTigation  Company,  ft  corporation.  Celift 
IHlzabetb  Shaw,  the  surrlTlng  wife  ot  Wil- 
liam Shaw,  InsUtuted  tUs  suit  to ,  recover 


damaaes.  A  fary  trial  reaolted  br  a  millet- 
for'  Uie  defSodant,  upon  which  a  judgment 
of  dismissal  was  entered,  after  denying 
plalnttlTs  motion  for  a  new  trial. 

In  her  appeal  we  are  not  fnmldied  with 
any  statement  tjf  facts  or  Mil  of  exceptions 
certified  to  by  the  trial  Judge.  Appellant 
aeOcs  us  to  review  certain  instructions  giv- 
en to  the  Jury,  to  which  she  saved  exceptions, 
which  are  brought  here  by  a  transcript  certi- 
fied to  by  the  clerk  of  the  trial  court  ttpon 
this  condition  of  the  record  the  ret^ndent 
moves  to  dismiss  the  appeal  and  affirm  the 
Judgment  The  motion  must  be  granted,  on 
the  authority  of  Morgan  v.  Bankers'  Trust 
Co.,  63  Wash,  476,  115  Pac.  1047,  and  Weld 
v.  Wheeler,  90  Wash.  178,  155  Pac.  748. 

The  appeal  is  dismissed,  and  the  Judgment 
affirmed. 

.  MAIN,  a  J.,  and  MACKINTOSH*  TOL- 
UAN,  and  CHADWICK.  JJ.,  ooocnr. 


MILLEB  fit  aL  T.  OOI/TZ  et  aL  (No;  1B062.) 
(Supreme  Oomrt  ta  WeshingtOD.  Jan.  6, 1919.) 

Deeds  ^s»212~Tbansfebs  to  Ghiijiben  ik 

CONSIDftEATION  OF  SUPPOET— WiLUOL  NE<H 
LEOr. 

In  action  by  mother  against  daughter  to 
caned  a  conveyance  of  land  in  condderation  at 
suppOTt  tw  We,  facto  held  not  to  susuin  a  ftld- 
hig  that  the  daat^ter  willfully  and  wrongfully 
withheld  support  and  carci  although  she  had  hn 
mother  apprdiended  on-  a  complaint  of  insan- 
ity, which  was  dismissed  at  the  iaquiiT* 

Departmoit  1. 

Appeal  from  Superior  Court,  King  County ; 
Calvin  S.  Hall,  Judga 

Suit  by  Mary  E.  MlUer  and  anottwr  agHnst 
Oarrle  B.  Golti  and  anottier.  Jodgneat  fw 
plBlntU^  and  defendants  vppaii.  Beversed, 
with  instructions  to  dismiss. 

H.  M.  Dalton,  of  Seattle,  for  appellanta. 
Shorett,  McLaren  &  Shorett,  of  Seattle,  for 
respondaits. 

MITCHEIX,  J.  Bespondenits,  husban^d  and 
wife,  owned  a  home  for  25  years,  consisting 
of  a  house  and  lots  In  Seattle  which  the; 
conveyed  to  appellant  Carrie  El  Goltz  In  An- 
gust,  1917,  In  ccHislderatlon  of  the  written 
obligation  of  appellanta  to  furnish  respond- 
ents future  support  and  care.  Within  a  few 
months. Mrs.  Miller  became  dissatisfied,  and. 
without  the  knowledge  and  coni^nt  of  her 
husband.  In  the  name  of  both,  commenced  htrxi 
prosecuted  this  suit  to  a  favorable  Judgment, 
for  a  cancellation  of  the  deed  of  conveyance. 

There  was  no  fraud  in  the  inception  of  tbe 
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cxMvwaee.  '  BotpoBdoit^  rli^ts  to  a  can- 
cellatloa  deprad  iqxHa  tbe  manner  In  whidi 
apptilants  have  kept  or  failed  to  keegp  tbelr 

The  property  was  tbe  community  property 
of  re^ndents,  ^ho  liave  been  married  48 
yeara  He  is  92  years  of  age,  and  lias  not 
been  able  to  perform  much  labor  for  nearly 
20  years,  the  last  2  or  3  of  wbicb  he  has  been 
an  Invalid.  She  Is  69  years  of  ag^  has  al- 
ways been  iadustrious,  and  for  the  last  20 
years,  by  her  own  efforts  In  keeping  boarders 
and  by  occasional  Jobs  at  nursing,  has  large- 
ly maintained  the  home.  Tbe  last  2  years 
she  had  no  bonrders  nor  work  at  nursing. 
She  has  a  daughter  by  a  former  husband  aud 
Ave  children  by  her  present  husband,  of 
whom  the  appellant  Carrie  K.  Goltz,  wife  of 
the  other  appellant,  is  the  youngest  The 
children  are  all  married,  and  are  without 
means,  beyond  their  own  nee^s, .  though  all 
of  them  hare  more  or  less  contributed  from 
time  to  time  to  tiie  care  and  sopport  of  their 
parents,  Carrie  B.  Qoltz  much  more  than  the 
others. 

The  property  had  becrane  heavily  Incumber- 
ed. Outstanding  against  It  were  a  $700  mort- 
gage, some  S  or  6  years  overdue;  with  Interest 
unpaid;  assessments  for  street  Improvements, 
delinquent  and  amounting  to  two  or  three 
times  the  original  sura,  with  threat  of  fore- 
closure proceedings;  and  delinquent  taxes. 
It  appears  the  city  authorities  had  made 
complaint  of  the  unsanitary  condition  of  the 
premises.  Mrs.  Miller  had  tried  as  best  she 
ooidd,  without  success,  to  sell  or  mortgage 
the  property,  or  a  portion  of  It,  to  meet  their 
seeds.  Such  were  the  conditions  when 
agreeably  and  without  the  knowledge  of  the 
other  childrra,  the  conveyance  was  made. 
According  to  the  plan  Mr.  and  Mrs.  Goltz 
moved  Into  the  house.  He  is  a  working  man 
of  good  earning  capacity,  and  uses  his  money 
for  his  family.  Not  having  suffldent  means, 
he  'and  his  wife  promptly  borrowed  $1,200, 
slTing  their  note  and  a  ft-year  mortgage  on 
the  i»operty,  with  the  privilege  of  making 
monthly  payments,  to  take  caxe  ot  the  old  In- 
cumhrapces  and  make  improvements. ,  AU  of 
this  money,  except  a  small  amount  still  in 
the  bank  to  pay  for  Improving  the  basement 
of  the  house,  was  used  by  paying  $300  on  the 
old  mortgage,  about  $4Q0  to  pay  delinQuent 
street  assessments  and  general  taxes,  and 
about  $400  to  ImjiMxiTe  and  modernize  die 
house.  New  electric  wiring  and  mnnlng  wa- 
ter were  put  in  the  house.  A  wa^  bowl, 
toilet,  bathtub,  hot  and  cold  water  and  sink 
In  the  kitchen  were  Installed*  and  a  cesspool 
established  In  the  yard.  Formerly,  as  shown 
by  all  the  testimony  Mrs.  Hlller  bad  been  a 
neat  and  careful  honsekeeper.  bat  tbe  last 
year  or  more,  bdng  redaoed  In  means  and  be- 
cause of  her  advancing  years,  her  Invalid 
husband,  who  bad  become  more  taeii^ess,  bad 
been  neglected  as  to  bis  personal  dea&Uness 
and  tbe  condition  of  his  bedroom.  Now,  be 


bad  beeo  morM  Into  a  kttssbUiAit,  ctauB,  bed- 
room provided  with  dean  beddotbee,  bis 
baths  looked  after  and,  together  with  his 
wife,  bad  bera  sui^kUed  with  all  necessaries 

in  the  way  of  food  and  other  oomforte. 

Mrs.  Qoltz  cleaned  bouse  and  k^t  It  so; 
Mr.  Golt2  helped  the  workmen  with  the  iin- 
provements  on  the  building  and  out  in  the 
yard.  Mrs.  Miller  took  part,  and  things  went 
well  for  few  a  months,  then  tbe  rather 
usual  thing  happened.  Mrs.  Miller  began  to 
chafe  under  a-  sense  of  lost  control  of  the 
property,  to  which  she  was  attached  and  by 
habit  esteemed  as  her  own.  She  sought  the 
ready  sympathy  of  two  daughters  against  the 
chuoged  coodlUons.  The  record  in  this  case, 
all  of  which  hos  been  carefully  read,  shows 
that  with  increasing  annoyance  she  was  vio* 
lent  and  abusive  to  her  daughter  Carrie,  to 
the  extent  that  the  daughter  became  practi- 
cally sick,  and,  after  seeking  the  advice  of 
two  old  friends  of  tbe  family  (tbe  friends  not 
directing  or  meddling,  however)  had  Mrs. 
Miller  apprehended  on  a  complaint  of  insanity. 
On  this  arrest  Mrs.  Miller  was  confined  in 
jail  a  few  hours,  because  the  pbysidans  sum- 
moned did  not  appear  at  the  time  needed  for 
the  inquiry.  The  examination  of  Mrs.  Miller 
resulted  In  the  dismissal  of  the  insanity  com- 
plaint 

Since  then  Mra  Miller  has  refused  to  be 
reconciled,  aad  Portly  after  brou^t  this  ac< 
tlon.  She  occupies  her  room  in  the  home, 
but  declines  invitations  to  take  her  meals 
there.  A  daughter,  Mrs.  Emily  (^sse,  visit- 
in  i;  fOr  about  a  month,  fslled  to  persuade  her. 
At  the  trial  Mra  Miller  testified  as  follows: 

"Q.  Now,  than  you  say  yon  are  afraid  to 
eat  there?  A.  I  would  not  eat  a  bite  io  that 
bouse;  no,  air;  not  out  of  their  hands,  be- 
cause I  would  not  toach  them.  Q.  Are  you 
afraid?  A.  I  am  not  afraid,  but  I  would  not 
take  a  bite  out  of  their  hands.  Q.  You  are  not 
afraid?  Hie  reason  you  would  not  take  a  bits 
out  of  their  bands  Is  because  of  your  fieding 
against  them,  isn't  It?  A.  Y«s;  I  will  never 
forgive  them  for  trying  to  send  me  to  an  insane 
asylum  when  I  was  not  deserving  It  Q. 
Well,  that  is  the  cmly  reason,  Isn't  it,  that  ycni 
feel  against  them  so  hard?  A.  Tea,  rir,  on  ac 
count  of  this  insane  tmrineas.** 

Without  question  Mrs.  MiUer,  fbr  aorae 
years,  has  at  taitemls,  tor  dayaat  a  time,  en- 
gaged In  very  violent  and  abadre  spdis  andi 
as  the  one  leading  up  to  tbe  cnnpWnt  of  ln< 
sanity.  Mrs.  Qolts  and  a  sister  so  teetl^,  as 
well  as  others  not  mmbera  of  the  fandly. 
On  Hils  subject,  as  well  as  bis  dlqwsitlon  to- 
wards  the  case,  tbe  treatmmt  1^  hla  wife  and 
bis  present  treatment,  Mr.  Miller,  wbose  mind 
is  clear,  being  aamlned  In  bis  room  before 
the  trial  Judge,  testified  as  toUows: 

"After  Carrie  and  Emily  went  away,  she  nev- 
er gave  me  a  bath  for  a  year.  I  never  bad  a 
bath  at  all.  And  tn  the  morning  if  I  was  un- 
able to  get  up,  she  would  wet  a  cloth  and  throw 
on  tike  bed  to  m^  and  ■maetbnss  it  would  be 
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irtvm  «Dd  aasMtliilfl*  'It  waaUl  b*  odd.  If  I 
vonld  aak  her,  'Was  tkere  any  warn  water? 
■he  would  saj,  'No;  there  ain't  any  warm 
water/  •  •  •  Q.  Mr.  MiUer.  did  yoar  wife 
tell  70D  sbe  wae  MtAog  to  briuK  this  suit  to  cet 
those  deeds  canceled?  A.  She  did  not  Q.  Are 
70a  in  faTor  of  this  salt  to  have  the  deeds  can- 
celed? A.  I  am  not  I  am  angualifiedly  op- 
poMd  to  it.  I.  WM't  allow  wj  Mm*  to  appear 
fai  the  oompUint.  I  will  not.  I  am  perfectly 
Mtisfied  with  the  deed  as  it  is  lAgaed,  and  want 
it  to  rraaain  that  way.  Q.  Would  you  be  ut- 
iafied  if  the  Judge  ehonld  have  the  deed  cancd- 
ed  and  your  daughter  Carrie  would  hare  to  go 
away  and  your  wife  live  here  alone?  A.  I 
won't  live  with  her.  Q.  Why  not?  A.  I  will 
not,  because  she  does  not  treat  me  vrell.  Q. 
You  want  your  daughter  Oarrie  then  to  take 
cax«  o(  her?  A.  I  want  my  dauglitw,  and 
Bnlly  haa  oome  down  trooi  CSiilliwack  to  aa- 
■ist  her,  and  she  is  stopi^ng  with  her  now  to 
help  her  take  care  of  the  house  and  take  care 
of  me.  I  am  well  taken  care  of.  Q.  Mr.  Mil- 
ler, do  yoQ  recollect' a  month  ago  or  two  when 
Mrs.  Miller  hit  you,  or  tried  to  hit  yon  over  the 
head  with  a  newspaper?  A.  Oh,  she  got  wild. 
Q.  Do  yon  reooUect  that?  A.  Yes.  Yea.  Q. 
Did  she  try  to  strike  you  with  a  newspaper 
when  you  were  in  bed?  A.  Yes.  •  •  •  Q. 
Does  yoor  dangbter  Carrie  give  you  the  kind  of 
meals  that  you  uijoy,  and  good  food?  A.  She 
does.  She  gives  me  anything  I  ask  for.  Q. 
She  has  always  been  good  to  you?  A.  Been 
good  to  me?  I  could  not  ask  better  treatment 
Q.  Has  she  been  kind  to  her  motfapr,  too?  A. 
So  far  as  I  know.  Her  mother  would  not  let 
anybody  be  kind  to  her.  She  is  crazy.  That 
la  what  is  the  matter  with  her,  and  she  haa 
been  for  over  30  years.  I  have  put  up  with  all 
<tf  these  tilings,  rather  than  break  up  a  home 
and  scatter  the  children." 

The  trial  court,  at  the  condnslon  o(  llw 
testliBony  and  argoments  of  coimsel,  In  paw- 
ing on  the  case  obeerved: 

"Mrs.  Miller  Is  perfectly  sane,  and  so,  for  that 
matter,  la  Mr.  Miller.  Bot  it  was  working  a 
hardcdilp  on  her,  having  readied  the  age  that 
die  had,  bring  gray-halved,  and  along  In  years, 
and  to  Iw  charged  witii  Mng  <d  onsoond  mind, 
and  being  oimftned  in  Hie  jail  for  even  iost  a 
dkort  period  of  time  was  something  that  should 
have  not  been  done  to  her,  and,  while  I  do  not 
believe  that  Mrs,  Gcdtz,  when  she  swore  out 
the  warrant,  realised  fuUy  what  would  happen 
from  the  effects  of  it  haa  left  such  a  blttcr- 
neas  in  Mrs.  Miller's  mind  that  it  will  be  Im- 
possible tor  her,  for  a  long  tim^  at  least,  to 
remune  her  normal  rations  with  her  daughter." 

The  law  In  Uils  dass  of  cases  is  well  set- 
tled. In  the  case  of  Oardner  v.  FreierU^ 
96  Wadi.  824,  IBS  Pu.  86.  this  oovrt  said: 

*Tnie  rule  In  liiis  state,  as  wdl  as  die  great 
wei^t  of  autbori^.  Is  to  tiie  effect  that,  where 
an  aged  parmt  conveys  property  to  a  son  w 
daughter,  or  other  person,  in  consideration  of 
future  sappmrt  and  care,  and  there  Is  a  wiHful 
and  wrongful  withhdding  of  audi  support  and 
care,  in  equity  the  contract  may  be  rescinded, 
or,  if  rescisrion  cannot  be  had,  an  action  for 
damages  will  lie.  *  *  *  The  aged  parent  Is 
entitkd  to  reqwetfnl  and  considerate  treatmenty 
mP.-44 


sudi  as  woidd  natmally  be  ^nmptsd  by  tiie 
filial  affection  of  a  child.  •  •  *  There  ia 

some  evidence  that  there  was  a  deliberate  at- 
tempt to  withhold  from  her  that  gentle  s^m- 
pathy  which  not  only  would  be  prompted  by. 
filial  affection,  but  whidi  die  law,  in  cases  of 
this  character,  demands." 

We  are  Mtlafled  this  role  does  not  define 
the  conduct  of  aj^pellants.  Manifestly,  there 
are  nothing  hot  trlfies  here,  except  the  single 
instance  of  the  Insanity  charge.  It  was  an 
unfortunate  mistake.  But  we  must  awslder 
It  from  the  viewpoint  of  Mrs.  Goltz,  and  by 
the  test  determine  if  she  was  willfully  and 
purposely  wrong  In  making  the  complaint. 
The  proof  Is  wholly  lacking  to  show  any  plan 
or  scheme  on  her  part  to  improperly  get  rid 
of  her  mother.  The  only  persons  to  whom 
she  spoke  before  making  the  complaint  were 
old  frlHids  of  her  mother,  and  that  for  ad- 
vice. It  is  obvious  that  she  never  for  a 
momoit  thought  or  Intended  that  her  mother 
would  be  needlessly  restrained.  Again, 
while  It  is  true  that  one's  feelings  become  in- 
jured at  a  mistaken  formal  charge  of  un- 
sound mind,  yet  the  person  preferring  the 
complaint  is  to  be  censured  or  not  accord- 
ing to  the  circumstances  and  mottres  prompt- 
ing the  act.  There  is  nothing  criminal  or 
disgraceful  In  the  possession  of  an  unsound 
mind,  whether  the  person  be  young  or  ad- 
vanced In  years,  and  often,  in  token  of  prop- 
er care,  instead  of  remaining  dloit  with  ref- 
ence  thereto,  It  becomes  one's  imperative  duty 
to  have  sndi  matter  Inquired  Intov  without 
the  risk,  necessarily,  of  b^ng  chained  as  un- 
faithfnl  In  the  eveat  pbysldans,  after  they 
see  sach  persms,  decide  there  Is  no  need  of 
hoQtltal  care  and  treatment. 

The  proof  in  this  case  repeats  a  conmion 
stocy.  Mn.  Mlllw,  advanced  in  years,  still 
snnomded  by  familiar  Menea,  influenced  bty 
tbe  aasodatiffliB  of  long  years  tnasuring  every 
nook  and  comar,  tree,  and  dirub  about  the 
place  as  ber  own,  and  bavlng  reveled  witb 
cfsnmendable  pride  in  the  rule  of  her  own 
home,  suddenly  awakes  to  find  her  dcmiinion 
not  simply  divided,  bat  wholly  g<»ie,  and  it 
matters  not  into  whose  bands.  The  difficulty 
of  accommodating  herself  to  these  nev  things 
fr^  and  irritates.  80  fitr  she  has  refused  to 
listen  to  counsel  and  entreaties  and  seems 
to  have  forgotten  that  tbe  venture  was  a 
Joint  one^  including  her  invalid  husband,  who 
confessedly  is  ootuent  and  mwSi  better  cared 
tor  than  formerly.  Tbe  dtuatton  Is  unfortu- 
nate for. Mrs.  MlUer,  and,  even  oonsidertiw 
ttiat  because  of  the  one  mistake  of  tbe  daugh- 
ter it  wm  be  some  time  before  Mrs.  Miller 
resumes  ber  normal  rdatlons  with  ber  daugh- 
ter, as  remained  by  tbe  trial  court,  we  do 
not  find  sufiSdent  cause  to  cancel  the  con- 
Tqrance,  evedally  conddering  tbe  work  np- 
pdlants  have  done^  are  doing,  and  are  will- 
ing to  oontinue,  togetbw  witb  tbe  personal 
oUlgatlons  altered  into  by  Biem  for  mieh 
puii^oses. 
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Ttb  Judgment  Sb  reversed,  yrith  Inatrnctknu 
to  dismiss  the  action. 

MAIN,  a  J.,  and  TOLMAN  and  CHAD- 
WIOK,  JJ^  concur. 


STATB  T.  ABCBNTIERI.    (Na  16005.) 
(Snpreme  Ooort  <^  WaBbtnfton.   Jan.  6^  1&19.) 

1.  WxTNEasEB  «=B26d(l^  —  Cboss-Bxahuta- 
Tion— Scope. 

In  a  statutory  rape  case,  where  a  witness  on 
direct  examination  testified  only  concerning 
eonversationa  witli  defendant  about  the  girl, 
croBB-examination  relative  to  the  conduct  be- 
tween defendant  and  the  girl  for  two  years  iHior 
to  the  offense  was  properly  excluded. 

2.  WiTNKSSEB  «S»246(1)  —  ElXAHIRAIION  BT 
COUBT. 

In  criminal  prosecution,  act  of  judge  in 
Questioning  foreign  witness,  who  had  difficulty 
in  speaking  and  understanding  English,  held  not 
prejudicial  to  defendant,  riiowl&g  no  partiality 
on  part  of  judge. 

8.  CUMINAI.  Law  «»1038(2>,  1064(1)— Ap< 

PKAI/— OBJECTIORS  and  EXCEPTIONS. 

One,  if  aggrieved  at  any  Improper  conduct 
of  the  court  in  the  examination  of  a  witness 
before  a  jury,  need  not  object  or  take  excep- 
tion thereto,  in  order  to  assert  error  upon  It 
on  appeal. 

4.  Rape  Cbabacteb  WrrNESSEs— Evi- 
dence. 

While  evidence  of  the  character  of  accused 
is  admissible,  the  character  or  reputation  he 
is  entitled  to  prove  must  be  such  as  would  make 
it  unlikely  that  he  would  commit  the  particular 
offense  charged ;  so.  In  a  prosecution  for  etat- 
ntory  rape,  testimony  as  to  defendant's  busineas 
relations  or  eharactor  was  not  admissible. 

5.  Kape  «=a>42— CEbaracteb  WimBBSES— Evi- 
dence. 

A  character  witaess  In  a  rape  case  can  only 
testify  as  to  the  general  reputation  for  good 
morals,  and  not  possible  delinquencies,  or  lack 
of  them,  within  the  witness'  knowledge. 

6.  Cbihinai.  Law  ®=»599  —  CoHTiNUAnCE— 

SUBPBISB. 

In  a  prosecution  for  statutory  rape,  where 
prosecutrix  and  her  mother  denied  that  the  girl 
had  previously  been  talcen  to  a  physician  on  the 
representation  that  she  had  been  raped,  and 
defendant  asked  tar  a  etntinnanee,  claiming  sur- 
prise at  BUdi  deniala,  and  stated  for  tiiat  reason 
that  no  attempt  had  been  made  to  get  fi^  physi- 
cian to  testify,  held,  that  an  application  for  a 
continuance  was  properly  denied;  it  not  ap- 
pearing that  the  presence  of  the  witness,  who 
was  in  a  foreign  state,  could  be  had  in  reason- 
able time  to  testify. 

7.  CaxiONAE.  liAW  «Ba08a(4)— New  Tsiair- 

SUBPRISE. 

Where  defendant  claimed  aorprise  when 
pneecutrix  and  her  mother  denied  that  tka 
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giri  had  been  taken  to  a  phr^dm  ^wrloiMlr 
on  a  diarge  that  riie  had  been  raped,  htU,  that 
a  new  trial  on  that  groond  was  properly  denied ; 
it  not  appearing  from  the  motion  tiiat  the  prea- 
enoe  of  the  physician  ae  a  witness,  who  was  in 
a  foreign  state,  could  or  would  be  obtained. 

Department  1. 

Appeal  from  Sin>«lor  Ooort,  Slag  Cona- 
ty ;  Boyd  J.  TaUmiui,  Judge. 

Olnlio  Arctntltrl  was  convicted,  of  stoto- 
twy  rape,  aad  be  a^eala.  Afllrmed. 

EL  F.  Klenstra,  of  Seattle,  for  appellant. 
AiinA  H.  Londin  and  John  D.  Oarmodr* 
both  of  Seattle^  for  ttie  6tat& 

MITOHELL,  J.  Defendant  wns  convicted 
of  the  crime  of  statutory  rape,  committed  up- 
on tlie  person  of  a  girl  13  years  of  age.  A 
motion  for  a  new  trial  was  denied.  From  a 
judgment  and  sentence,  defendant  appeals. 

[1]  The  atato  called  a  witness,  who  In  di- 
rect examination  testified  only  concerning 
conversatlMis  be  bad  with  the  defendant 
about  the  girl.  Upon  cros»«xnmlnatton  he 
was  asked  relative  to  conduct  between  the 
defendant  and  the  girl  for  the  laM  two  years 
prior  to  the  offense  charged.  An  objectliMi 
to  this  as  improper  cross-examination  was 
proi>erly  sustained. 

[2,  S]  Further,  in  the  cross-examination  just 
referred  to,  the  Judge  asked  the  witness  a 
question  or  two  which  conduct  Is  claimed  to 
be  prejudicial.  The  witness  Is  an  Italian,  and 
had  difficulty  In  understanding  and  speaking 
English.  The  necessity  for  an  interpreter  had 
been  considered,  and  the  witness  had  al- 
ready, several  times,  expressed  a  wish  for 
one;  but  all  other  parties  were  content  to 
proceed  without  one^  The  witness  spoke  In  a 
low  tone  of  voice.  Counsel  on  each  sld^  at 
times,  alternately  and  Informally  asked  ques- 
tions in  efforts  to  assist  the  witness,  who  evi- 
dently was  troubled  to  find  the  proper  Eng- 
lish to  express  what  the  defendant  had  said 
to  him  in  Italian.  In  tliiB  altuatitm  the  court 
asked  one  or  two  Qoestlona  in  the  same  spir- 
it, for  the  same  purpose,  and  apparently  In 
a  proper  manner,  eliciting  from  the  witness 
nothing,  however,  different  from  what  be 
had  already  testified  to,  and.  Immediately, 
the  prosecuting  attorney,  without  any  objec- 
tion, bad  the  witness  uaa  ah  Itaiian  word 
to  express  his  Idea.  The  circumstance  exhib- 
its no  partiality  on  the  part  of  the  trial 
Judge,  and  while  one,  If  a^rleved  at  any 
Improper  conduct  of  the  court. in  the  exami- 
nation of  a  witness  before-  a  Jury,  need  not 
ttoceesarily  object  m  take  esceptUm  thw^ 
In  order  to  claim  error  upon  It.  nevertheless 
It  is  noticeable  that  counsel  for  defendant, 
rather  fnithfnl  In  making  abjections  end  tak- 
ing exceptions  In  the  trial  of  this  case,  seem- 
ed to  have  found  no  fault  wifli  the  conrfa 
action  at  the  time,  evidently  treating  it,  the 
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same  as  w«  vlnr  It,  df  amaU' numMOt  anfl 
without  pre^tiilllce. 

[4,  n  It  Is  ^lalpied  thjere  was  error  in  re- 
marks and  rulings  of  the  coart  In  the  taJdng 
of  die  evidence  of  J.  A.  Cathcart,  a  character 
witness  for'tbe  defendant.  After  the  witness 
testified  that  he  had  had  occasloh  to  Investi- 
gate the  defendant's  diaracter  dnrlng  the 
last  three  years,  Gie  following  occurred: 

"Mr.  SVllen  (for  defendant):  Qaeation.  Are 
jon  acqoaintecl  with  his  repntatioD  as  to  gen- 
eral moral  character?  The  Court:  Anawer  that 
Tes  or  No.  It  is  not  in  a  bmrineas  way  we  aro 
inqnidng  now.  Answer.  I  think  I  would  bare 
to  say  No.  Mr.  Fullea:  Bzctvtions  to  .  the 
court's  remarks.  The  Coort:  The  jury  will 
diaregaFd  the  court's  remarks.  I  was  talking 
to  counsel,  and  not  to  the  jury.  Mr.  Fallen: 
Ezceptiwa  to  the  court  Inttrfering  witii  the 
witness,  and  widi  the  examination  of  Ae  wit- 
ness. 

Mr.  Fallen:  Question.  Are  yon  acqaalnted 
with  bis  general  reputation  as  to  moral  char- 
acter in  this  ocHnmnnity?  ^e  Court ;  Answer 
that  Zee  or  No.  Answer.  WtH,  J^odse,  I  don't 
know  what  he  means,  if  you  mean  in  a  business 
way.  Tho  Court :  He  doesn't  mean  in  a  busi- 
ness way.  Answer.  No.  Mr.  Fullen:  Eizcep- 
tlons  to  the  court's  remarks.  It  does  mean  in 
a  business  way.  The  Court ;  The  record  shows 
that  you  have  challenged  the  court's  remarks; 
that  i»  sufficient;  proceed.  Mr.  FuUm:  Ttie 
court  has  (dimuiated  the  business  pn^positlon, 
General  moral  character  is  made  op  of  every' 
thing,  including  business. 

"Mr.  I!^Ulen: '  Question.  Are  you  acquainted 
with  his  general  reputation  as  to  morality, 
which  indudes  business?  Tht  Court:  Answer 
Tes  or  No.  Mr.  Fallen :  Exceptions.  Answer. 
I  think  I  woald  have  te  aay  No  in-  acoordanoe 
with  tiie  court's  ramsiks.  -  If  I  was  acquainted 
with  his  private  life,  I  wovJd  not  hesitate;  but 
I  am  not  in  Uiis  caae.  X  have  only  known  him 
as  I  have  come  in  contact  with  him.  Ag  far  as 
my  investigation  went  as  to  his  businees  stand- 
ing as  to  relations  I  had  with  him,  he  stood 
very  high." 

Th«  cotirt,  In  the  case  of  State  t.  Sorry, 
28  Wash.  6S6k  68  Pac.  567,  has  declared  the 
role  to 

"It  ts  a  gaieral  mle  In  criminal  cases  that 
evidencie  of  thb  cbaracteir  df  the  accused,  when 
offend  by  Ua,  la  rdevant,  and  tberefwe  admis- 
aible.  Bnt  Oe  diaracter  or  reputation  he  is  en- 
titled to  prove -must  always  be  such  as  would 
make  it  unlikely  that  he  would  craamit  the 
particular  offense  with  whlt^  he  la  charged." 

To  the  same  ^ect.  State  t.  Schuman,  89 
Wash.  9, 153  Pac.  1084,  Ann.  Oas.  1918A,  633 ; 
1  Wharton's  Criminal  Evidence  (10th  Ed.)  p. 
181.  i  59. 

The  orderly  and  proper  way  to  put  tn  evi- 
dence of  this  sort,  after  ttie  witness  has  tes- 
tified to  acquaintanceship  with  fbB  defendant 
not  too  remote  In  point  of  time.  Is  to  have 
the  witness  answer  No  or  Yes,  as  the  fftct  Is, 
to  the  quesHon,  If  he  knows  what  the  gen- 
eral repntatloD  of  the  defendant  is,  in  the 
commiinltr  So  wblcb  b«  reiddea,  for  the  par* 


ticnlar  trait  of  character  (naming  it)  that  Is 
^levant  to  and  Involved  in  the  crime  with 
whlfh  the  d«r^dant  is  charged,  if  the  wit- 
ness answer  No,  that  ends  the  inquiry.  If  he 
answer  yes,  thm  the  next  and  final  question 
should  be,  What  Is  it,  good  or  bad?  It  la  to 
be  noticed  the  trial  court  only  attempted  to 
enforce  respect  for  these  rales.  The  defend- 
ant, however,  finally  had  his  way,  as  is  dlsr 
closed  by  the  last  question  and  Answer. 
Thereafter  the  court  pnvperly  sustained  an 
objection  to  the  roftterlallty  of  a  questloa  by 
defendant's  couQsel  to  this  wltnes^  as  fol- 
lows: 

"Did  you  ever  notice  any  lapse  from  any  of 
the  elemwts  ct  mwality  in  all  your  acqualnt- 
ancMiUpr' 

General  reputation  for  good  morals,  and 
not  possible  deUBqu^aciet  or  lack  of  tbun, 
vrithln  the  knowledge  of  the  witness,  was 

the  proper  Inquin'. 

[B,  7}  In  the  cross-examination  of  the 
prosecutrix  and  her  mother, '  defendant's 
counsel  asked  each  if,  about  five  years  prior 
to  the  alleged  offense,  the  girl  had  not  been 
taken  to  Dr.  Chessman,  in  Seattle,  for  exami- 
nation, on  the  representation  that  the  child 
had  been  raped.  Bach  answered  in  the  nega- 
tive. At  the  close  of  the  state's  case,  defend- 
ant asked  for  a  contlnnance,  claiming  sur- 
prise at  such  denials  of  the  witnesses,  and 
stated  that  no  attempt  had  been  made  to  get 
X>r.  Chessman,  now  a  resident  of  Chicago, 
HI.,  to  testify,  because  he  relied  on  the  be- 
lief that  the  state's  \ritneBses  wonld  admit 
the  incident  referred  to.  Not  being  able  to 
say  Dr.  Chessman  could  be  bad  In  a  reason- 
Able  time  to  testify  in  the  case,  the  court 
properly  denied  the  application  for  a  con- 
tlnaance. 

This  same  matter  of  Dr.  Chessman's  testi- 
mony was  urged  on  the  motion  for  a  new 
trial.  It  appears  that  this  case  bad  been 
set  for  trial  once  before,  at  a'  date  about  one 
month  earlier  than  the  date  on  which  it  was 
tried,  and  there  to  a  showing  that  defendant 
knew  of  Dr.-  Chessman  and  his  address  In 
Chicago  in  sufflcieat  time  to  have  at  least 
made  an  application  for  a  further  continu- 
ance before  the  trial  actually  commenced,  in 
order  to  obtain  Dr.  Chessman  as  a  witness. 
No  such  application  was  made.  Besides,  at 
the  time  of  presenting  the  motion  for  a  new 
trial,  there  was  no  showing  or  indication  that 
Dr.  Chessman  could  or  would  he  obtained  as 
a  witness,  if  a  new  trial  were  granted.  There 
was  no  error  In  refusing  a  continuance  of 
the  trial,  nor  In  denying  the  motion  for  a 
new  trial  on  this  ground.  State  v.  Beeman, 
SI  Wash.  567,  99  Fac.  756. 

Objection  Is  made  to  evidence  of  a  con- 
fession by  defendant;  the  claim  being  that 
It  was  not  free  and  voluntary.  Oonns^'s  ar- 
gument In  this  respect  Is  general  only.  The 
record  convinces  us  that  the.  state  responded 
to  tbe  burden  imposed,  and  eotahUAed  the 
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fKct  tiiat  tbe  amfesslon  free  and  Tdan- 
tary. 

Finally,  It  Is  argned  the  court  erred  In 
denying  the  motion  for  a  new  trial.  Our  at- 
tention bas  been  called  to  nothing  In  support 
of  ttalB  ailslsnment,  other  than  what  has 
already  been  noticed. 

The  proof  was  ample  to  satisfy  the  Jnry 
of  the  gnilt  of  the  detaidant.  and  the  judg- 
ment Is  affirmed. 

MAIN,  O.  J.,  and  OHADWICK,  TOLIiAN. 
and  MA0E:INT0S^  JJ.,  concur. 


OBBRIOK  ft  OERRICK  00.  T.  LLEWEI^ 
LTN  IBON  WORKS.    (Na  14900.) 

(Bapreae  Oonrt  of  WaaUnfton.  Jan.  9, 1919.) 

1.  Contracts  «=32— Loodb. 

PrdJjninariea  leading  ap  to  a  ccmtitLct  are 
iDtaffielent  to  establish  the  locus  of  the  con- 
tract, where  the  agreement  as  consummated  was 
pot  Into  written  form  and  signed  by  the  par- 
ties in  snothw  state. 

2.  OOBpOKATIONS  «=»668(2)— OOKUOH  Ia.w— 

Plaos  or  Sebtiok. 
The  liability  of  a  foreign  corpoiation  to 
service  of  summons  beyond  the  confines  of  Its 
home  state  rests  wholly  upon  statute. 

3.  OOBPOBATIONS  «S»668(1)— FOBUOB  COBPO- 
BATI0N8  —  FBOOBBB  —  WiTBDBAWJI.  nOlC 

Btatb. 

Where  a  foreign  corporation  had  sold  out 
its  office  in  tbe  state,  and  had  withdrawn,  and, 
upon  nonpayment  of  license  fees,  was  formally 
dedared  not  to  exist  as  a  corporate  entity  with- 
in the  state,  nnder  Rem.  Code  1915,  {  3715. 
serrice  of  sommons  upon  the  secretary  of  state 
and  the  local  agent  who  bad  been  designated 
under  seetlras  872&-8722>  bat  who  was  no  lon- 
fer  an  agoit,  was  insaffldrat,  ondw  section  228. 

4.  COBPOBATIOHS  4iB»662— FomiQir  OOBPORA- 

TioHB— LuBiurr  TO  BC  BusD— Wxihubaw- 

AX.  FBOV  STAn. 

Tbe  plalD  intent  of  Rem.  Code  1916,  i 
8722,  la  to  make  a  fwelgn  corpOTStion,  which 
has  once  bees  authorised  to  do  businesB  within 
the  state,  snbject  to  lervice  in  actions  arising 
upon  its  contracts  therein,  after  It  has  ceased 
to  exist  as  a  corporate  entity  under  our  local 
laws,  only  when  the  cause  of  the  acticm  accrued 
prior  to  its  witlidrawal  from  the  state. 

5.  CoBFOBATIOnS  «SB66tK9)— FOBBION  COBFO- 

BATioNs  —  Smacozra— Agxnot^Tekuna- 

TION. 

Service  could  not  be  made  upon  a  statutory 
a^rent  designated  under  Rem.  Code  1915,  H 
3720-3722,  after  he  severed  his  reUtions  with 
the  corporation  and  the  corporation  had  wltiH 
drawn  from  the  state,-  although  ihe  designatUm 
was  not  formally  revoked. 

Department  2. 

Appeal  from  Sinwrior  OearU  Sins  Ooanty ; 
GalTln  S.  Hall,  Judge. 


Action  by  the  Oerriek  ft  Oerridi  Oompanj' 
against  the  Llewellyn  Iron  Wcnin.  Jnds- 
ment  for  defandant^  and  plaintlfC  appeals. 

Afflnnedi ' 

Kerr  ft  McCord,  of  Seattle,  for  appelant 
Roberts,  Wilson  ft  Slceet,  of  Seattle^  for 
respondoiL 

FUU/BRTON,  J.  The  respondeat  is  a 
foreign  corporation,  whose  home  office  Is  lo- 
cated at  Los  Angeles,  CaL  In  the  year  1908 
it  quallfled  itaeU  to  do  btudoess  in  the  stats 
of  Washington  by  filing  its  artides  of  In- 
corporation, paying  the  annual  corporation 
license  fees,  flzlng  Its  principal  place  of  busi- 
ness la  the  state  at  Seattle,  and  appointing 
one  Parrin  Wright  as  Its  statutory  agent 
upon  whom  service  of  process  could  be  madew 
Wright  acted  as  its  agent  until  the  year  1913. 
when  be  abandoned  the  ageocy  to  enter  into 
a  separate  busing  (m  his  own  account  No 
other  statutory  agent  was  thereafter  ■oh* 
stitnted  by  the  respradrat,  nor  was  any  no- 
tice serred  on  the  secretary  of  state  of  any 
change  or  default  In  the  agency.  At  the  time 
of  entering  upcm  business  for  himself,  Wright 
purdiased  from  the  respondent  whatever  ma- 
terial and  supplies  It  had  on  band  at  ICa 
principal  place  of  bnalneaB  In  this  state,  and 
took  over  the  idace  of  business.  Itie  last  an- 
nual llceuM  fee  paid  by  tbe  reepondent  waa 
in  the  year  1913*  covering  the  period  e^lr- 
Ing  June  30, 1914.  On  July  1, 1916,  the  secre- 
tary of  state,  pursuant  to  statute  governing 
dellniinenciee  of  foreign  corporations  in  each 
cases,  officially  cancded  the  right  of  the  re* 
spcmdent  to  carry  on  buslneas  in  this  state 
by  striking  Its  name  from  the  roll  of  antbor- 
ized  corporations.  In  the  year  1915  oorre- 
spondence  was  opened  between  tbe  reepondent 
and  the  appellant  corporation,  Gerrlck  ft  Ger- 
rick  Company,  respecting  bids  by  the  latter 
upon  construction  work  for  certain  radio 
towers  at  Pearl' Hai^r,  HattaHan  Istanda, 
whicli  the  req^dent  had  contracted  to  erect 
for  the  United  States  government  Some 
details  of  tbe  contract  wore  also  dlscnsaed 
at  Seattle  during  a  trip  of  an  officer  of  re- 
Bpond€9ri;  to  the  dty.  A  formal  omtraet  be- 
tween appellant  and  respondoit  was  dosed 
on  September  17,  1915,  at  C68  Angeles,  to 
Trtddi  dty  tbe  presld^t  of  tbe  anwllant 
corporation  had  repaired  fbr  the  purpose. 
Certain  modifications  of  tbe  original  contmct 
were  «tered  Into  betweoi  ths  parties  at  tbe 
home  office  ct  tbs  reepondent  ml  September 
20,  1915,  and  January  B  and  1<K  1A16.  Thm 
CMDbract  piorlded  that  ths  revtmdent  ml^t 
withhold,  for  35  days  after  the  compIetlMi  of 
the  contract  30  per  cent  of  tbe  monejn  earn- 
ed by  tbe  aniallaot  aa  security  fbr  the  satia- 
faction  of  all  daims  and  liens  arising  nnder 
the  appdlanf  8  pwf  ormanoe  of  tbe  work.  Tha 
aK>eUant  ocmipleted  tbe  work  on  August  10^ 
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1916,  at  whidt  time  It  cLaimed  tbere  was  a 
balance  doe  It  «f  %S,K&M,  wblcb  claim  was 
disputed  by  the  reBpondent.  Under  the  coo- 
tract  ailng  the  matority  of  the  30  per  cent 
withheld  as  "of  a  date  35  days  after  the 
completion  of  the  contract,"  the  cause  of  ac- 
tion accrued  September  15,  1916.  On  Febru< 
ary  17,  1917,  the  aiK;ieUaiit  began  an  action 
In  the  state  of  Washington  to  recover  upon 
its  claim,  and  caused  summoas  and  com- 
plaint to  be  served  upon  Parvln  Wright, 
whose  app<Hntment  still  stood  unrevoked  upon 
the  records  of  the  secretary  of  state.  A  Uke 
service  of  the  summons  and  complaint  was 
made  upon  the  secretary  of  state,  under  the 
terms  of  the  statute  providing  for  that  char- 
acter of  serviee  In  case  a  foreign  corpora- 
tion doing  business  in  the  state  falls  to  dnlg- 
nate  an  agent  for  the  service,  of  process. 

^e  service  of  summons  was  attacked  by 
the  respondent  by  a  motion  to  quash,  upon 
the  entry  of  a  spedal  appearance  for  that 
purpose.  The  motion  was  overruled  by  the 
Judge  who  sat  at  the  time  of  Its  presenta- 
tion. The  respondent  thereafter  answered, 
at  tfle  same  time  preserving  Its  special  ap- 
pearance, and  praying  that  the  trial  court 
flrst  determine  the  Issue  raised  by  a  plea 
In  the  answer  to  the  want  of  Jurisdiction. 
On  the  hearing  before  another  Judge  it  was 
lield  that  no  service  of  summons  had  been 
made  upon  the  respondent  subjecting  It  to 
the  Jurisdiction  of  the  court,  aud  that  ttie 
service  of  summons  and  complaint  should  be 
quashed,  and  gave  Judgment  accordingly. 
From  such  Judgment  this  ac^al  Is  prose- 
cuted. 

It  la  the  contention  of  the  appellant  that 
tbB  oonrt  erred  In  finding  as  facts  tliat  the 
respondent  ceased  to  do  business  In  this  state 
as  a  foreign  corporation  in  the  year  1914, 
that  Parrln  Wright  left  the  employ  of  the 
respondent  In  the  year  1918.  and  was  not  Its 
rcftresentatlve  In  any  capacity  subsequent  to 
that  time,  and  that  the  contract  between  the 
parties  was  executed  and  delivered  at  the 
home  office  of  respondent  In  Los  Aisles, 
Cal^  and  further  that  the  court  ^ed  In  re- 
fusing to  find  that  the  contract  in  suit  was 
made  in  the  state  of  Washingtoo,  and  that 
a  considerable  part  of  the  transacttons  had 
In  connection  xtitb  the  carrying  out  of  the 
contract  were  had  In  this  state,  and  In  taXL- 
Ing  to  draw  the  exclusion  tha«from  that 
it  had  Jurladictlon  to  try  oat  the  Issues  aris- 
ing out  of  the  contract  ,  between  ttw  purtiea. 

[1]  TbiB  omtentlon  of  the  appelant  that 
Seattle  was  the  place  of  the  contract  between 
the  partlea  aeams  to  us  to  be  whoUy  unfound- 
ed in  fact  The  n^otiatlon  between  the 
parties,  Initiated  by  correspondency  finally 
culminated  In  a  written  contract  formally 
entered  Into  in  the  state  of  California  at  the 
litHDfl  office  of  the  respondent.  Prelimina- 
ries leading  up  to  a  contract  are  Insnfflclent 
to  establlab  the  locns  of  the  ocmtract  irtien 


the  agreemrat  aa  oonnmmated  was  put  Into 
wrlttoi  form  by  the  parties  in  another'  state 
and  signed  by  then  in  snch  state. 

lit  1]  Another  contoitlon  of  the  ai^Ilant 
Is  that,  under  oar  statutoi^  the  service  made 
upOTt  the  re^oudeot  was  sufficient  to  subject 
it  to  the  Jurisdiction  of  our  courts  r^rdless 
ot  Qt»  place  of  contract  At  conamon  law  It 
was  fundamental  that  pereuial  service  of 
summras  iqx>n  a  defendant  must  be  had 
upcHi  him  within  the  limlta  of  the  stat^  In 
order  to  confer  JurlsdlctlCHi  iy>on  a  court  of 
that  state.  Owli^s  to  the  necessltlea  oC  mod- 
em business,  arUdug  from  the  wide  scope 
of  corporate  activities,  le^leti<m  has  creat- 
ed an  innoratlon  upon  the  rule  providing 
that  a  corporation  domiciled  in  <Hie  state  may 
be  subjected  to  service  in  other  Jurlsdictloos 
where  it  carries  on  buslnesa  through  agents. 
In  audi  cases  Its  liability  to  service  beyond 
the  confines  of  its  home  state  rests  wholly 
upon  statute,  and  whetiier  the  attempted 
service  of  process  Is  sufflcioit  can  imly  be 
detenalaed  by  a  constructltm  of  the  appli- 
cable statutes.  By  statute  a  fbr^gn  owpora- 
tion  Is  authorized  to  do  business  in  tlds 
staty  and  sue  and  be  sued  in  the  coorts 
thereof,  upon  filing  in  the  office  of  the  secre- 
tary of  state  a  certified  copy  of  its  artldes 
of  Incorporation,  together  with  a  certificate 
of  the  appointment  of  a  local  agent  and  the 
designation  of  a  principal  place  of  business. 
Bern.  Code,  H  372(^722.  It  Is  required  to 
pay  certain  filing-fees  and  an  annual  license 
fee.  Id.  H  3709,  3711,  3714.  It  Is  provided, 
also,  that  in  case  any  such  corporation  neg- 
lects for  a  period  of  two  years  to  pay  Its 
annual  license  fee,  it  Is  the  duty  of  the 
secretary  of  state  to  strike  the.  name  of  the 
corporation  from  the  records  In  his  office.  Id. 
I  3715.  The  evldeoice  In  this  case  shows 
that  the  respondent  had  deased  to  do  busi- 
ness in  this  state  In  the  year  1913,  through 
the  sale  of  Its  place  of  butdnese^  the  abandon- 
ment of  his  post  by  its  statutory  agent  and 
its  snbaaqnent  neglect  to  pay  annual  Ucttise 
fees.  Tb»  public  declaration  of  its  fwfelture 
of  the  il^t  to  do  bnslnesa  waa  not  mady 
it  la  true*  nntU  July  1, 191A.  after  It  had  en- 
tered Into  Oie  pnesnt  contmct  Bat,  not- 
withstanding this  fttct,  we  do  not  think  it 
was  subject  to  servloe  vnder  tlie  terms  of  our 
statute.  It  must  be  bome  in  ndnd  that  it 
was  btAog  soed  upon  a  OalUomia  contract 
upon  whidi  a  right  of  aotbm  acmed  S^rfnm- 
ber  19,  1916,  some  2%  months  after  the  for- 
mal dedaratitti  <tf  its  noneztstoioe  as  a  oor>- 
porate  entity  within  this  state  by  the  regu- 
larly constituted  public  authority.  Service 
was  had  upon  Wright,  who  at  the  time  had 
not  acted  In  the  capacity  of  statutory  agent 
for  nearly  four  years,  and  who  was  not  oth- 
erwise an  agent  or  officer  <^  the  respondent 
CSearly  we  think  the  aerrlce  was  lnsnfflcl»t 
under  the  general  statute  relating  to  serr- 
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Ice  upon  tottiga  cozporatloDS,  found  la  Sem. 
Code,'M  seetloa  286. 

[4]  Nor  do  yn  tblnk  it  suflMent  under  the 
spedal  statute,  section  3722  ot  the  same 
Code.  The  plain  Intent  of  this  statute  Is  to 
make  a  f6rdgn  corporation,  whidi  has  once 
beoi  authorlxed  to  do  business  within  the 
stat^  subject  to  serrloe  in  acUtHis  arising 
aptm  Its  ecmtracts  therdn,  attar  it  has  ceas- 
ed to  exist  as  a  corporate  entHy  under  our 
local  laws,  only  when  the  cause  of  action  ao* 
crued  pri<nr  to  |ts  withdrawal  from  the  state. 
In  this  instance,  however,  the  evidence  clear- 
ly shows  ttiat  the  reaiiondent  bad  withdrawn 
by  abandMiment  In  the  year  long  prior 
to  the  encatlon  of  the  contract,  .  This  being 
so,  It  Ccdlows,  further,  that  under  the  terms 
of  the  stabite  the  service,  upon  the  secretary 
of  state  was  Insnffldoit  to  hold  tiie  reapond- 
axt,  since  such  a  course  Is  allowable  only 
where  suit  Is  Inrou^t  wltbln  the  period  of 
UmitatlfHU  upon  an  action  whldi  had  already 
accrued  ^or  to  withdrawal  from  the  state. 

The  appellant  axnstrues  the  statute  as 
warranting  service  ot  process  iqwn  the  stat- 
utory agent  of  a  foreign  corporation  at  any 
time  within  the  period  of  limitations  upon  a 
cause  of  action  accruing  against  It.  regard- 
less of  the  relation  existing  between  the  date 
of  withdrawal  and  the  date  of  the  accrual 
of  the  action.  We  are  of  the  opinion  the 
statute  Is  not  open  to  such  an  interpretatloa, 
but  that  the  action  must  have  accrued  prior 
to  the  withdrawal  of  the  corporation  from 
the  state. 

[5]  The  aM>eUant  further  urges  that,  inas- 
much as  Wright  was  designated  as  the  statu- , 
tory  agent  of  the  respondent  for  the  service 
of  process  and  such  designation  had  never 
been  formalfy  revoked,  he  still  continued  as 
the  statutory  agent  upon  whom  service 
could  be  made,  in  the  absence  of  a  showing 
of  his  death  or  removal  from  the  state.  That 
would  be  true  only  In  the  case  the  statute 
had  so  provided.  Green  v.  E)qultable  Ass'n, 
etc..  105  Iowa,  628,  75  N.  W.  635.  But,  in 
the  absence  of  a  statutory  requirement  to 
that  effect,  the  rule  prevails  that  where  the 
agent  has  ceased  to  act,  either  iity  reason  of 
death,  removal  from  the  state,  revocation  of 
authority,  or  as  in  the  instant  case,  abandon- 
ment of  the  agency  by  the  mutual  cwiaent  of 
both  principal  and  agent,  service  upon  an 
agent  theretofore  named,  but  no  longer  exists 
ent,  would  be  inoperattve  to  confer  Juris- 
diction. TUs  same  contention  was  advanced 
In  the  case  of  Forrest  v.  Pittsburgh  Bridge 
Co.,  116  Fed.  667, 68  C.  O.  A.  577,  and  dispos- 
ed ftf  as  follows: 

"Subject  to  BOme  criticism  as  to  form  nnd 
definiteneas,  the  affidavits  submitted  show  that, 
at  the  time  of  the  alleged  service  of  sammous, 
Church  did  ntrt,  in  fhct,  reprfsent  the  Fltts- 
bargh  Bridge  Ccnipaay.  TUa  would  d^ose  of 
the  case,  but  for  lUs  aigOnMut:  That  a 


elga  eorpimtlOB,  Uivlag'filsd  Its  eertifleate,  (n 
pmuanee  of  the  UUim^  act  aaditaic  a  repre- 
sentative, c<mtlBues  to  be  suaUa  'in  Um  states 
by  service  on  eneh  named  repreBCDtatiTe— ir- 
respective of  the  corporation's  actual  withdraw- 
al from  the  state,  or  the  actual  cessation  of  the 
agency— until  another  certificate  has  been  filed 
setting  forth  tliat  the  person  named  in  the  pre- 
vious certificate  la  no  longer  the  corporatloit's 
representative.  It  would,  perhaps,  be  compe- 
tent, by  apt  legldatton,  to  make  this  the  law : 
bat,  in  the  absence  of  legisl^ion  to  that  end, 
we  do  not  leel  antborized  to  hold  that  a  foreign 
corporation  ma;  be  held  to  have  been  found  in 
the  state ;  *  *  *  or  be  held  to  be  represent- 
ed by  an  agent,  who,  in  fact,  held,  at  the  tim**, 
no  such  agency." 

In  our  opinion,  the  trial  court  did  not  «t 
In  Its  conclusion.  Its  order  wlU  Oierefore 
stand  affirmed.- 

MAIN,  a  J.»  and  PARKEB,  MOUNT,  and 
H0IX30MB,  JI^  concur. 


STATE  ex  rel.  LUNDIN,  Pros.  Atty..  v.  MEB- 
CHANTS'  PROTECTIVE  CORPORA- 
TION.  (No.  16010.) 

(Supreme  Court  of  WaBhingt(»i.  Jan.  6.  Idl9.) 

1.  Qdo  Wabbanto  «=:>16— Corporations— 
Pbockeoings  to  Ousi^cofb  or  Investi- 
gation. 

Upon  quo  warranto  to  inquire  Into  the 
rights  of  corporation  to  do  bnsiness  in  the 
state,  InTeatigatlon  cannot  be  concluded  h?  a 
simple  peniaal  of  the  articles  of  incorporation, 
but  shoeld  go  further,  and  Inquire  whether,  in 
the  pursuit  of  a  lawful  pmrpose,  the  cwpora- 
tioQ  has  done  or  is  doing  that  which  may  be 
condemned. 

2.  CoBPoaATiOHS  «=s>377H,  New,  vol.  21  Key- 
No.  Seiiee— I^aAurr  or  ptrsmsa. 

A  coTpiM«tloD,  which  is  no  more  tiiaa  a 
broker  soliciting  l^al  buslneiB  for  lawyers,  who 
are  to  become  principals  in  the  transaction,  has 
no  legal  excuse  for  doing  busioesa  in  the  state. 

8.  CObfokations  ^s>S77%.  New,  voL  21  Key- 
No.  Ssriea— LdraazJiT  or  Bubiwess  Pbac* 
TicB  or  Law. 

A  corporatism,  whose  method  of  operation  i« 
to  engage  an  attorner  and  send  solicitors  about 
the  eoBununity  to  si^icit  memberships  fw  con- 
sideration of  membership  fee,  members  to  be  de- 
fended In  all  GdvH  or  criminal  actions  brought 
against  them  hi  poUce  or  justice  conrte  by  tiie 
attomqr,  and  to  meelve  free  legal  advka,  is 
gaged  in  tlis  pcai^lee  of  law. 

4.  OoBFORAnoM  «ss>377%,  New,  vol.  21  Key- 
No.  Series-ntAollcB  or  Law. 
The  practice  tjt  law  Is  not  a  business  that 
is  open  to  a  commercial  corporation. 

Department  1. 

Appeal  from  Superior  Court,  King  Coantj: 
J.  T.  Bonaldt  Judga. 


As»For  etber  g«mb  m  sam*  topio  and  KBT-NUHBBa  la  all  Ke>-Num)Mrad  Dlgaats  sad  IndtM 
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Proceeding  to  ano  unrfnta  by  tbit  8ta,t» 
of  WastatDgton,  vpaa  tbe  ration  of  Alfred 
H.  LnndlD,  ProeecnUnf  Attorney  of  King 
County,  to  inqntre  as  to  tbe  ilgbt  of  the  iler- 
diants*  Protective  Corporaticni  to  do  business 
In  tbe  state  of  Washington.  Judgment  for 
defendant,  and  r^tor  appeals.  Berersed, 
and  Judgment  of  ouster  directed. 

Alfred  H.  Lnndln,  of  Seattle,  for  appellant. 
S.  h,  Bknratt,  of  Seattle^  for  req^ondent 

craADWICK,  3.  ThlM  Is  a  proceeding  In 
quo  warranto,  bron^  by  the  prosecuting 
attorney  ot  King  county  to  Inquire  as  to  the 
r^t  of  the  refixmdent  to  do  butfness  In  the 
stete  of  WasMngttm.  Tba  r^xmdait  is  a 
eorporatbm  organised  under  tiie  laws  of  the 
state  of  Indiana,  and  has  compiled  with  the 
^  laws  of  this  state  by  the  filing  of  proper  cer^ 
ttflcates.  The  avowed  object  of  the  corpora- 
tion, as  stated  in  its  articles  of  incorporati<»i, 
is  "the  collection  of  accounts  and  bills  re- 
oelvable  due  its  members  and  subscriberB." 
Its  method  of  operaQon  is  to  engage  an  at- 
torney at  law  or  a  firm  of  attorneys,  and  to 
then  send  sollcitore  about  the  buainesa  com- 
munity to  solicit  memberships.  The  member- 
ship fee  is  110.  When  the  solicitation  for 
membership  has  been  concluded,  the  respond- 
ent takes  19  of  the  membership  fee  and 
gives  fl  to  Its  attorneys.  The  considerations 
for  the  membership  fee  are  recited  In  the  cer- 
tificate of  membership  which  la  handed  to 
each  member.   Thej  are  as  follows: 

"The  Merchants'  Protective  Corporation  (In- 
corpfurated  191S). 

"Hembership  Certificate. 

"This  fa  to  certify  that  is  admitted  to 

membership  ia  the  above  corporadoii,  and  is 
entitled  to  legal  advice  and  ctmBultation  on  all 
bu^ess,  personal  or  private  matters,  without 
charge  at  tbe  office  of  tbe  attorneys  retained 
by  and  at  tbe  expense  of  the  above  corporation, 
for  tbe  period  of  one  year  from  tbe  date  hereof. 

**Uanber8  are  defended  in  all  dvU  w  crim- 
inal actions  brought  against  tiiem,  at  any  time, 
in  poUce  or  justice  of  tbe  peace  courts  of  this 
city,  without  charge,  by  our  attorneys. 

"Members  receive  le?al  advice  and  informa- 
tion on  all  new  state  laws  or  ordinances  of  this 
city,  without  chaige.  The  object  of  this  cor- 
.poration  is  to  protect  the  above  member  from 
lose  tbrongb  fraud,  bad  credits,  bad  cbedu, 
anfair  claims,  and  to  arbitrate  all  matter*  when 
dissension  arises. 

"Warning. 

"All  persons  eom&dttlBff  crimes  against  tbe 
above  member  will  be  pnosecttf:^  to  the  foil  cx< 
tent  of  tbe  law. 

"In  witness  whereof,  the  corporation  has  caus- 
ed this  certificate  to  be  signed  by  its  duly  au- 
thorized officer  and  sealed  with  the  sesl  of  tbe 

company  this    day  of  July,   . 

"[Corporate  Seal.]    S.  Reiker,  President. 

"GUI,  Hoyt  &  rrye,  Attorneys  at  Law,  42i^ 
2T-28-2&  O^man  Bnildiaft  Seattle)  Wash." 


-  Wbett  tbe  BMnbttEdilp  feo  Is  orflaefeid  ud 
divided  between  tbe  reqpMidwt  and  tbe  at* 
temwi^  the  woik  of  tbe  revoodcot  !■  dona 
A»  sold  bi  die  CMO  of  In  re  GUI  vt  aL,  178 

Paa  U: 

"It  plainly  appears  that  tbe  Merchants'  Pro- 
tective Oorporation  has  no  bosineBs  in  Seattle 
or  elsewhere^  other  than  the  soUdtatloai  «f 
members  sad  t^t  ooUeetbig  d  the  membenUp 
fees,  the  larger  part  el  whhdi  fess  are  retain- 
ed by  the  corporalimi;  the  balance  being  tam- 
ed over  to  attorneys  with  whom  it  may  have 
entered  Into  contracts  of  this  natare  in  a  num- 
ber of  different  dtiee  and  towns  tiironghout  the 
coontry." 

Reepondoit  maintains  no  ofQces,  but,  on 
the  contrary,  as  was  said  by  one  of  Its  of- 
ficers, the  attorneys  from  thenceforward  be- 
come and  are  to  all  intoits  and  porpoees  the 
corporation. 

Tbe  relator  cmitends  that  by  Its  manna  of 
doing  business  respondent  is  pxaetldng  law, 
and  tbat  the  atatutes  of  tbla  atate  afford  no 
warrant  tor  such  practice  by  a  oorp(wati<m. 
The  methods  of  the  respondent  are  so  elusive 
that  it  la  eztremdy  difficult  to  treat  tbe  case 
from  any  certain  premise.  Technically  apeak- 
Ing,  whatever  tbe  avowed  punMse  of  the 
respondent  may  he,  and  whatever  its  luriding 
out  to  tta  aubacrlbm  may  in^ly,  it  can  hard^ 
ly  be  said  that  it  la  engaged  In  tbe  practice  of 
tba  law,  for,  as  we  have  indicated,  its  only 
function  seems  to  be  to  coUect  a,  membership 
fee  and  leave  tbe  shell  of  Ito  existence  lu 
the  bands  <tf  some  lawyer,  or  Arm  of  lawyers, 
who  are  willing  to  receive  business  ttuough 
such  methods  of  solicitation.  On  the  other 
baud,  and  if  Its  object  as  declared  In  its  ar- 
ticles is  reflected,  and  the  promises  of  tbe 
re^ndent  as  contained  in  Its  certificate  of 
membership  are  rained,  there  can  be  but 
slight  question  that  it  is  unlawfully  mgaged 
In  the  practice  of  the  law.  For  certainly,  If 
it  be  a  coiporate  entity,  it  la  iu  no  posltltm 
to  urge  that  it  is  not  responsible  to  its  sub- 
scribers, or  tbat  it  could  not  be  held  to  an- 
swer under  its  contraet  to  furnish  legal  ad- 
vice and  consultation  upon  all  personal  busi- 
ness or  private  matters,  or  that  it  will  not 
def«id  in  all  CMl  or  criminal  actlims  brought 
againtt  a  monber  at  any  time  In  ttie  police 
oonri;  or  Justice  eourti^  -without  diarge  by 
Um  attom^B,  or  tbat  it  bos  not  undertaken 
to  give  legal  advice  or  Information  on  all  new 
state  laws  or  ordinances  <^  the  tity,  or  tiat 
tt  sbonti  not'  be  bound  to  prosecute  to  the 
full  «tent  of  tbe  law  an  persons  committing 
crimes  against  the  m embers  from  whom  It 
has  acc^ted  a  fee.  ■ 

£1]  Counsd  sedc  to  avoid  an  Inquisition 
of  the  conduct  of  the  resEpondent  by  urging 
tbat  Ite  object  as  declared  In  Its  articles  is 
lawful,  and  that  ite  conduct  Is  in  Una  with 
that  of  all  of  Ibe  pmnlnwit  mercantile  agen- 
dsB  in  tblB  countrj.  It  Ola  were  tbe  end  of 
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our  Ihqoti^,  It  may  be  that  resiMDdeDt  would 
be  beld  to  be  within  the  Iitw.  But  upon  an 
'  Inquiry  of  tlds  kind  we  cannot  conclude  onir 
InTeetlgatlon  fey  a  tdmple  perosal  of  tlie  ar- 
ticles, but  are  compelled  to  notice  the  conduct 
of  respondent,  and  -iuqulre  whether,  In  the 
pursuit  of  a  lawful  purpose,  It  has  done  or 
Is  doluff  that  whidi  may  i>e  condemned.  Its 
certificate  of  inemberahlp  chanengee  directly 
the  recitation  In  its  articles;  1.  e.,  **ttie  col- 
lection of  accounts  and  bills  receivable  due 
its  members  and  subscribers."  Its  secretary, 
Mr.  C!ohen,  says: 

"It  BitQB  to  give  th«m  the  service  as  set  out  in 
that  certificate  there,  and  to  collect  their  bills, 
checks,  or  notes, -sr  whatever  tbey  may  hsTe. 
*  *  *  It  simply  brings  the  business  man  and 
the  sttomeys  together." 

[2tl}  We  are  cmvlnced,  tiierefiore^  fluit 
the  respondait  corporation  Is  either  a  mere 
pretmae  for  die  gathering  of  money  without 
thought^  or  intent,  of  carrying  out  Its  declar- 
ed object  in  good  flalth,  or  that.  If  it  is  a  re- 
QKuitiUe  body,  It  Is  engaged  as  a  corporation 
in  the  practice  of  the  law.  It  must  take  one 
position  or  the  other.  If  it  is  the  one,  there 
is  no  legal  excuse  for  Its  existence,  certainly 
none  for  its  doing  business  In  the  state  of 
Washington,  for  It  Is  no  more  than  a  broker 
soliciting  legal  business  for  lawyers  who  are 
to  become  principals  Id  the  transaction, 
which  of  Itself  would  make  them  amenable 
to  discipline.  If  it  is  the  other,  It  Is  a  prin- 
cipal doing  business  through  its  agrats — ^Its 
attorneys;  It  Is  violating  the  letter  and  the 
i^lrlt  of'  our  law,  as  well  as  a  sound  public 
policy.  If  it  Is  doing  the  things  that  it  as- 
sumes to  do  in  its  articles,  it  is  giving  legal 
advice  and  counsd,  and  prosecuting  without 
fee,  otber  than  the  membership  fee,  the  salts 
of  Its  subscribers  la  the  police  end  Justice 
courts,  and  It  is  advising  them  upon  all  state 
laws  and  city  ordinances,  end  will.  If  need 
be,  prosecute  criminally  those  who  have  of- 
fended against  its  m^bershlp.  This  Is  a 
practice  of  the  law.  U  M^sel  ft  Co.  t.  Na- 
tional Jewelers'  Board  of  Trade,  90  Misc. 
Itep.  19, 1^  S.  Y.  Supp.  913 ;  Savings  Bank 
T.  WaM,  100  n.  S.  195,  25  L.  Bd.  621 ;  Thorn- 
ton on  Attom^  at  Law,  |  69. 

14)  The  pracOce  ot  the  law  la  not  a  bnal- 
ness  tlut  is  opea  to  a  eommerdBl  corporadon. 

"Since,  aa  has  been  aeeb,  the  practice  <rf  law 
is  not  a  lawful  busfneas,  except  ftw  members  of 
the  IMF  who  hove  complied  with  all  the  om- 
dfti<His  required  by  statute  and  the  rules  of  the 
courts,  and  as  these  conditionB  cannot  be  per- 
formed by  a  corporation,  it  follows  that  the 
practice  of  law  is  not  a  lawful  buriness  for  a 
corporation  to  engage  In.  As  It  cannot  prac- 
tice law  directly,  it  cannot  do  so  indirectly,  by 
employing  competent  lawyers  to  practice  for  it. 
■8  that  woald  be  an  evasion  whldi  the  law  will 
not  tolerate."  2  R.  O.  L.  946;  In  re  Oo^para- 
tive  Law  Co..  196  N.  Y.  4T9.  92  N.  S.  15,  82 


Ii.B.A.(K.  a)BtE,tS9Ain.8t  Bep.  889.  19 
Ann.  Cas.  879. 

The  practice  of  the  law  Is  a  i>ersonal  right, 
and,  that  the  public  may  not  be  Imposed  upon 
by  the  unworthy,  the  law  requires  that  those 
engaged  in  practice  shall  be  men  of  good 
moral  character  and  with  certain  qualifica- 
tions and  a  degree  of  learning  to  be  ascer- 
tained by  the  agents,  not  ot  the  oomtB,  but 
of  the  whole  people,  speaking  through  the 
legislative  body.  The  right  to  practice  law 
attaches  to  the  individual  and  dies  with  him. 
It  cannot  be  made  a  subject  of  buaijiess  to  ba 
sheltered  under  tlie  doak  ot  a  oorporatloD 
having  marketable  abarea  descendible  under 
the  laws  ot  toheiltance.  One  oigaged  in  tbt 
practice  ot  the  law  la  subject  to  personal 
disdpllne  for  iplscooduct,  and  to  penalties 
for  violating  the  ethics  ct  the  proTession  that 
could  not  ponibly  attadti  to  a  corporate  body. ' 

Whea  8tr^n>ed  of  all  fabrication,  the  re> 
qjondent  has  taken  money  from  its  subscrib- 
ers under**  contract  of  retainer  to  care  for 
their  legal  bn^eis  to  the  exteat  declared 
In  Its  certificate  of  inemberahlp^  This  the 
law,  as  well  as  the  policy  of  the  law  govern- 
ing the  admission  and  conduct  of  attMnej'S, 
iorblds. 

Other  questions  are  raised  la  the  briefs, 
but,  being  satisfied  that  respondent  eltiier  Is 
acting  in  excess  of  Its  corporate  powers,  or 
is  in  fact  practldng  law  as  a  principal 
through  Its  agents — for,  If  its  certificate  be 
a  contract,  it  has  engaged  to  do  all  that  any 
reputable  lawyer  could  do  under  a  contract 
of  employment — the  Judgment  of  the  lower 
court  will  be  rereraed,  and  a  Judgment  of 
ouster  directed. 

MAIM,  C.  J.,  and  MITCHELL,  MACKXN- 
TOfiH»  and  TOLMAN,  JfJ.,  corcur. 


METON  T.  STATB  INDUSTRTAIi  INSUR- 
ANCE! DEPARTMENT.     (No.  14946.) 

(Supreme  Court  ot  Washington.  Jan.  6, 1919.) 

1.  Masicb    ANn    SxaTAlIT  «B»S8S— WOXK- 

MKN's  OoHpnisATxozr— "Widow." 
The  word  "widow,*'  since  it  is  not  defined 
by  Wwkmen's  Compensation  Act,  Is  to  be 
given  its  or^aary  meaning,  which  Is  "a  married 
woman  whose  husband  is  dead." 

(Ed.  Note.^For  other  deflnitioiis,  see  Words 
and  PhraaeB,  First  and  Second  Series,  Widow.] 

2.  MaBTBS  and  SKBVAIfT  «»388— WOKKHEJt'S 

Com  pxNBATioN— "Winow . " 
Although  claimant  and  deceased  had  lived 
together  for  about  six  years  under  the  bellet 
that  they  were  lawfully  married,  where  there 
was  no  compliance  with  statute  further  than  to 
make  out  two  of  the  three  affidavits  for  a 
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cense  required  by  Rem.  Code  191B,  |  7164, : 
daimaot  was  not  the  **wldow"  of  deceased, 
witbin  Workmen's  Compenwtion  Act. 

8.  Marbiaqe  Compuahcb  with  Stat- 

ute— TAOCESBTTT.' 
The  marriage  etatus  cannot  be  created  aa 
at  common  law ;  it  bebif  aecawaiy  to  eom^j 
with  statutory  law. 

4.  Master    and    Sertaht  «s»388— Worr- 

ICBN'S  COUPENBATION— "DBPXHDENT.'* 

Claimant,  who  had  lived  with  deceased  for 
about  six  years  under  the  wroneoas  belief  that 
■he  was  lawfolly  married  to  him,  is  not  a  "de- 
pendent," within  WoAmeD's  Compensation  Act, 
I  6604-3. 

[Ed.  Note.— For  other  definitiwis,  see  Words 
and  Phrases,  Hirst  and  Second  Series*  De- 
pendent] 

D^artment  2. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Proceeding  for  compensation  by  Mary  M^ 
ton.  as  the  widow  of  Nick  Meton,  deceased. 
From  decision  of  superior  court,  affirming 
decision  of  State  Industrial  insurance  De- 
partment, rejectliig  and  disallowing  dalm 
made  against  accident  fond  created  under 
Workmen's  Gompeuitlaa  Act,  cltlnuuit  ap- 
pealB.  Affirmed. 

George  H.  Bonuneng  and  Jay  0.  Allen,  both 
of  Seattle,  for  appelluit 

W.  V.  Xtrnner,  of  Olympia.  and  D.  E. 
Tiribcbdl,  of  ^Dfcane,  for  teeoondeat 

PABKSB,  J.  Thia  ia  aa  aweal  by>  the 
dmlmant,  Mary  Mftra,  under  section  660*— 
20b  Bern.  Gode^  fnan  the  dedalon  of  the  sn- 
pnlor  court  for  Ung  cmintyr  afflrmlng  the 
dedsloo  of  1^  State  Induadial  innuance 
Departmoit,  rejecting  and  dis^Jowlng  her 
claim  made  agalnat  the  accident  fund  created 
under  our  Workmen's  Ownpeneatlan  Act 
Her  claim  is  made  aa  the  widow  of  Nick 
Met<m,  deceaaed.  who^  it  la  conceded*  was 
killed  while  ei^aged  in  an  extrataaaardoos 
employment,  under  aucb  drcnmetaneea  w  to 
entitle  Ua  widow,  if  he  left  one*  to  compen- 
sation from  that  fund.  The  only  Queations 
here  presoited  are :  Is  appellant  the  widow 
of  Mick  Metfw;  and.  If  not,  Is  she  a  depend- 
ent of  him,  wltbln  the  meaning  of  the  Work- 
men's Compoisatlfm  Act? 

[1]  There  la  no  deflnltifm  of  the  word  "wid^ 
ow"  to  be  firand  In  the  act,  though  there  is 
of  the  word  "dependent,"  apart  from  the 
word  '*wldow.'*  It  la  therefore  plain  that  the 
wOTd  "widow,"  aa  uaed  In,  the  act,  must  be 
given  Its  fficdinary  meaning,  which  is.  "a 
married  wnnan  whoee  husband  Is  dead." 
8  Bouvier*a  Law  Dictionary  (^wWa  8d  Ber.) 
3454. 

[2]  It  Is  conceded  that  awellftut  has  not 
married  since  the  death  of  Nick  Meton ;  eo 
Ota  first  Inquiry  ia :  Was  appellant  hJa  law- 


ful Wlfto  at  the  time  of  bis  death?  On  Sep- 
tember 21.  1911,  appellant,  then  a  widow, 
and  Nick  Meton,  went  to  the  courthouse  In 
Pacific  coun^  to  get  a  license  to  be  mar- 
ried, and  we  may  assume  with  the  intention 
of  then  and  there  being  married.  They  are 
Polish  people,  and  neltho:  of  th»n  could 
then  speak  or  understand  the  BngUsfa  lan- 
guage. There  went  with  them  to  the  audi- 
tor's office  the  eight  year  old  daughter  of  ap- 
pelant, who  acted  as  Interpreter  as  beet  she 
could  la  the  conrersation  thore  had  betweoi 
them  and  the  dtsmty  auditor.  The  d^ty 
filled  out  the  fCHrms  ot  affldaTlts  required  by 
section  7164,  Bern.  Oode^  to  be  made  by  each 
of  the  parties  allying  for  marriage  licenses, 
which  appelant  and  MIdc  Mettm  then  signed 
and  swore  to  before  the  deputy,  wlu>  there- 
upon so  certified,  attadilng  the  (^dal  seal 
of  the  ofilce  to  bte  certificate.  Tluere  being 
nO'  diainterrated  person  present  of  saffid^t 
age  who  could  make  the  third  affldaTlt,  as  re- 
quired by  section  7164,  Bern.  Code,  as  a  pre- 
requisite to  the  Issnbig  at  a  marriage  11- 
coise,  the  dqiuly  gave  to  than  a  form  for 
sudi  affidavit,  informing  them,  as  best  he 
could,  through  appellant's  daughter  as  in- 
terpreter, of  Uie  neceaal^  of  havii^  sudi 
alMavit  made  by  a  third  person,  and  Instruct- 
ing them  to  have  the  same  made  by  some 
such  peraco,  and  return  the  nme  to  the  au- 
ditor's offlee,  when  he  would  Issae  tbe  mar- 
riage license.  He  ibea  gave  to  thesn  the  pa- 
pers, lodndlng  the  affidavits  already  made 
by  them,  and  so  certified  by  him.  expecting 
tiiey  would  all  be  returned  properly  execut- 
ed within  a  few  days.  When  he  would  issue 
the  license. 

At  that  time  Nick  Meton  paid  the  fees  tor 
the  Issuing  of  the  license.  Tbey  then  left 
the  auditor's  office,  and  snbsequoit  events 
<deany  indicate  that  th^  did  not  understand 
the  import  of  what  occurred  there,  aKiarenUy 
becauae  ot  the  inability  of  the  eight  year 
old  ^nghto-  ot  appelant  to  make  plain  to 
them  what  was  there  said  by  the  deputy 
auditor.  Tliey  left  the  auditor's  office,  be- 
lieving they  Wtfe  married,  and  continued  in 
that  b^ief,  we  assume  in  good  faith,  up  un- 
til the  time  of  the  death  of  Nick  Meton, 
which  occurred  in  March,  1917.  Daring  the ' 
whole  of  this  period  they  lived  together,  and 
openly  held  themselTea  out  to  the  world  as 
husband  and  wlf&  During  thia  period  ap> 
pellant  preswved  the  paper,  upon  which  there 
was  partly  written  and  partly  printed  the 
affidavits  made  by  bers^f  and  Mick  Meton  for 
a  marriage  UcCTse,  given  to  fliem  by  13ie  dep- 
uty auditor,  believing  that  paper  vraa  evi- 
dence of  th6hr  marriage,  though  she  never 
read  It,  not  being  aide  to  do  go,  and  appar- 
ently not  omslderlng  that  there  was  any 
necessity  for  having  It  read  or  translated  to 
her.  White  appeUant^a  awmm  ^atement, 
made  In  her  a^ieatlm  to  the  Industrial  In- 
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rarAnce  Department  for  compensation  from 
tlie  accident  ftind  becanse  of  the  death  oi 
mdE  Meton,  which  atatetnent  we  assume  was 
made  In  good  &lth,  showed  that  she  was 
the  widow  of  Nick  Meton,  the  d^artment,  not 
being  satisfied  with  her  showing  in  that  be- 
half, required  of  her  that  she  prodnce  a  mar- 
riage certiflcate,  or  some  other  written  evi- 
dence of  her  marriage  to  Nick  Meton.  In 
OHnpllance  therewith  she  produced  the  pa- 
per upon  which  the  affidavits  of  herself  and 
Mck  Met<m  at^ieared,  whidi  had  been  giv- 
en to  her  by  the  deputy  anditor  when  the? 
applied  for  a  marriage  license,  and  which 
she  had  proerved  In  the  belief  that  that 
paper  was  evldrace  oC  her  marriage  to  Nick 
Meton.  It  Is  plain  from  the  evidence  that 
no  marriage  license  was  ever  Issued,  that  no 
ceranony  of  any  nature  waa  ever  parform* 
ed,  and  that  no  marri^ie  certiflcate  was 
ever  issued  by  any  one  purporting  to  evi- 
dence their  marriage. 

^  [t]  If  a  marriage  agreement  could  be  law- 
fully made,  and  the  marriage  status  created 
in  this  state  as  at  common  law,  It  la  qoite 
probable  that  appellant  and  Nick  Meton 
should  be  held  to  be  husband  and  wife  at 
the  time  of  his  death.  It  has,  however,  be- 
come the  settled  law  of  this  state  that  tiie 
marriage  status  cannot  be  legally  so  created ; 
it  being  necessary  to  comply  with  our  statp 
ute  law  In  order  to  lawfully  create  such  sta- 
tus. In  re  McLaughlin's  Bttate,  4  Wash. 
B70,  SO  Pac.  661,  16  U  B.  A.  600;  In  re 
Smith's  BsUtev  4  Wash.  702,  30  Pac.  10S9, 
17  L.  R.  A.  573;  KeUey  v.  Kitsap  County,  5 
Wash.  621,  S2  Pac;  064:  In  re  Wilbur's  Es- 
tate, 14  Wash.  242,  44  Pac.  262.  The  facta 
hwe  shown  render  It  too  plain  to  admit  of 
argumrat  to  the  cmtrary  that  appellant  and 
Nick  Meton  did  not  comply  with  our  mar^ 
rlage  statutes  in  any  particular  lotting  to 
their  marriage,  oth»  than  to  make  two  of 
the  three  affidavits  required  as  a  prerequisite 
to  the  procuring  ot  a  marriage  Ucense,  and 
the  payment  of  the  marriage  license  fee. 

Appellant  relies  upon  our  decisions  in  Mc- 
Donald T.  White,  46  Wash.  834, 89  Pac.  8&1,  In 
re  Sloan's  Estate,  SO  Wash.  86y  06  Pac.  684, 
17  L.  B.  A.  (N.  S.)  960,  Th<HDaB  v.  Thomaa,  63 

'Wash.  297,  101  Pac.  866^  and  In  re  Brench- 
ley'B  Estate,  96  Wash.  223,  164  Pac.  918,  L. 
B.  A.  1017E,  968.  In  the  McDonald  Caae 
tlwre  was  an  actual  marriage  ceremony  per- 
formed by  a  duly  ordained  minister,  and 
thereafter  the  parties  lived  together  fw 
many  years,  holding  themselves  out  to  the 
world  as  husband  and  wife.  In  the  conraa  of 
the  f^inion  It  is  said: 

"^K  evidmee  does  not  afflrmatlvdy  ahow 
that  such  a  license  (meaning  marriage  lloens^ 
was  issued,  nor  does  it  affirmatively  show  that 
it  was  not  Issued." 

This  seems  to  be  the  principal  attack  made 
np<«i  the  validity  of  the  marriage.  It  was 
there  held,  la  mbatanoe,  that  the  presinnp' 


ti(m  arising  from  cohabtbitl<m  fer  a  period 
of  years,  and  ttxe  fact  that  there  vras  a  mar- 
riage cerem<my,  was  sufficient  proof  (rf  a  law- 
ful marriage.  It  Is  true  that  In  the  case  be- 
fore ua  the  cohabitatlw  for  a  number  of 
years  under  the  beli^  of  lawful  marriage 
would,  standing  al<»i^  raise  a  strong  pre* 
sumption  of  marriage.  But  the  trouble  In 
this  case  is  that  the  evidence  goes  too  £ar» 
and  shows  affirmatively  that  there  never  was 
a  lawful  marriage.  The  Sloan  decision  is 
relied  upon  because  of  Its  recognition  of  the 
rule,  as  therein  quoted,  that — 

"Tbo  presumption  of  marriage,  from  cohaMta- 
tioa,  appareutlT  matrimonial,  is  one  of  the 
■trongest  presumptions  known  to  the  law." 

This  is  no  greater  aid  to  appellant  than  the 
McDonald  decision.  The  Thomas  decision 
aids  appellant  to  no  greater  extent  The 
Brenchley  decision  Is  w^  aummariaed  In  the 
syllabus  as  follows: 

"Where  a  woman  entered  Into  a  marriage  In 
good  faith  without  knowledge  that  the  mar- 
riage was  void  because  die  husband  had  been 
divorced  within  less  than  six  months  previously, 
and  they  lived  together  in  good  faith  as  man 
and  wife  and  aecnmnlated  propeH^  by  tbair 
Mnt  ^rts,  the  ptobate  oowt  has  jurisdiction, 
on  the  death  of  the  huAand,  to  award  <Ae>baU 
of  the  pEopoty  to  her,  aa  a  ivmt  and  cqnitabk 
dlstrlbntioa  of  their  JoIbc  aedumulatkiM.'' 

Our  dedalott  In  Bodcley  t>  Barley,  CO 
Wash.  213,  06  Pac.  1070,  126  Am.  St,  Sep. 
900,  rests  upon  the  same  view  of  the  law  aa 
annonsced  Id  tba  BrmdHey  dedslMi,  tlumth 
that  was  a  dlcpoaltimi  (tf  property  In  an  an- 
nulment of  marriage  acttcm,  whldi  pn^wrty 
would  have  been  cnnmunlty  property  had 
the  marriage  Itaen  legal.  Bach  of  tbeae  de- 
dslona,  while  recognising  the  marriage  as 
void,  diaposed  ot  the  woman's  proper^  rights 
on  broad  principles  of  equity  and  estoppel 
InToked  against  the  man.  in  the  one  case, 
and  against  thoae  claiming  under  him  as 
htin.  In  the  other.  Thla  la  not  a  case  of  dis- 
position of  prt^rty  which  appellant  held  in 
cMnmon  with  Nick  Meton.  The  ailment  of 
counsel  touching  this  brandi  of  the  case  rests 
upon  the  good  faith  of  ai^)^lattt  In  her  co- 
habitation with  Nick  Meton,  In  the  belief  that 
she  was  married  tv  him,  and  the  presumption 
arising  therefrom.  But,  as  already  noticed, 
the  evidence  In  this  case  proves  too  mudi, 
since  it  goes  to  the  extent  of  conclusively 
showing  that  there  never  was  any  Issuance  of 
a  license  authorising  such  marriage,  or  sol* 
emnlEatlott  of  such  marriage,  or  the  Issuance 
of  a  certificate  by  any  one  purporting  to  evi- 
dence Bach  marriage.  That  the  presumption 
arising  from  such  ctAabltatlon  In  good  fUUh 
is  rebuttable  was  recognized  In  Weatherall 
V.  Weatherall,  66  Wash.  344,  860,  108  Pac. 
822. 

[4]  Some  contention  Is  made  In  appellant*! 
btikalt  that  ihe  la  in  any  event  a  dependent 
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of  Nick  Metdni  wtthln  tb»  meuilng  of  the 
W<H:ki)Qen*8  Oompenaation  Act.  Tte  fallacy 
(rf  this  contention  la  sbowa  by  the  definition 
of  the  word  "depradut,"  found  in  the  act 
Itself,  as  follows : 

'*  'Dependent'  tneani  any  of  the  following 
named  relatives  of  a  workman  whose  'death  re- 
sults from  any  Injory  and  who  leaves  nrnviviag 
no  widow,  widower,  or. child  under  the  ace  of 
sixteen  years,  vis.:  Invalid  cbild  over  the  age 
•of  aizteen  years,  daughter,  between  sixteen 
and  Eighteen  years  of  age,  father,  mother,  grand- 
father, grandmother,  atepfatber,  stepmother, 
grandson,  granddaughter,  stepson,  stepdaugh- 
ter, brother,  sister,  half-sister,  half-brother,  niece, 
nephew,  who,  at  the  time  of  the  accident,  are 
dependent  fai  whole  or  in  part,  for  their  suppwt 
upon  the  earnings  of  the  workman."  Secd<m 
66(M— S,  Bern.  Code. 

Plainly  appellant's  r^atlon  to  Nick  Me- 
ton  does  not  bring  h^  within  any  of  the  daae- 
ea  of  persons  so  defined  as  "dependents." 
So  her  claimed  right  to  compensation  from 
the  accident  fund  must  be  disposed  of  by  the 
answer  to  the  Question :  Was  she  the  legal 
wife  of  Nick  Meton  at  .the  time  of  his  death? 
We  see  no  eacape  from  the  con^duslon  that 
this  vnfwtuuate  appelant  cannot  be  award* 
ed  compensation  from  the  accident  fond  as 
prayed  Hav  by  her. 

judgment  la  afflxmed. 

MAIN,  a  J.,  and  MOUNT,  BOIjCOMB,  and 
PUIrliERTON,  JJ.,  Goocnr. 


STATE  n  rd.  PROSEOtFTINO  ATTOR- 
NBT  or  OKANOGAN  COUNTS  v. 
BIjAOKWEUj  et  al. 

corrected  to  read 

STATE  ex  rel.  CUMMINOS  t.  JOHNSON, 
Pros.  Atty. 

(No.  148d7.> 

(Supreme  Court  of  Washington.  Jan.  9,  1019.) 

1.  MAiiDAiniB  <s»73(l}— I^HcnoN  or  Pbos- 
Ecunira  Attobkit  —  InyoaifATioN  in  Na- 

TCBE  op  Q€0  WABBANTO— FOWEB  OF  StTPB- 
BIOB  COUBT. 

The  superior  court  may  direct  the  prosecut- 
ing attorney  of  county  to  file  information  in 
nature  of  quo  warranto  to  test  validity  of  in- 
corporation of  a  town,  under  Rem.  Code  191S, 
I  1065,  providing  by  whom  sntdi  informatkm 
may  be  filed. 

2.  Municipal  Coepobations  e=9l8  — Iitcob- 

POBATION  —  PlSrOINa  or   CotTNTT  COMMIB- 

BIONEBS— OOHCXUOTVKNESB. 
Finding  of  coonty  ctHnmiaeioners  that  pop- 
ulation within  boundaries  of  proposed  town  was 
more  than  300  ia  condoslve  under  Rem.  Code 
1615, 1  7485,  w  potion  for  mandamoa  to  cmn- 
pd  tin  prosecoting  attorney  to  bring  an  action 


in  the  nature  <^  quo-  warranto;  the  anteai 
statute,  section  3909,  being  tiie  only  proyldon 
for  revieir. 

3.  MUITICIPAI,  COBPOBATlOflrB  <=»7— IhOOBTO- 

kazxor  —  iKCLUiiosr  ahd  StxcLiraton  or 
Im-nds. 

On  pcdtiott  for  mandamus  to  require  pros- 
ecuting attorney  to  bring  quo  warranto  to  test 
incorporation  of  town  and  to  determine  whether 
petitioner's  land  had  been  legally  Included,  un- 
der Bern.  Code  1916,  f|  7434,  7435,  7481,  fceW 
that  the  board  of  county  commissioners  did  not 
go  beyond  their  power  when  tttey  indnded  peti- 
titmer's  20  acres  of  unplatted  land,  and'exdaded 
his  1^.15  acres  therefrom. 

4.  MtrinciPAL  Cobpokatioiis  «s»T— Iitoobpo- 
RATiow— "Platted  Lawdb." 

Tracts  which  were  surveyed  Antf  subdivided 
into  small  tracts,  and  designated  by  lot  num- 
bers, streets,  being  named,  held  platted  lands  for 
purjKwes  of'organlsatiw  of  town  or  municipal 
corporation,  of  fourth  (daas. 

5.  Taxation  ♦s940(«)— UwiroBiaTT— Bxotu- 
BiON  or  Lakd  raou  Towx. 

Exclusion  from  town  of  part  of  Umd  nt 
titioner  Mi  not  violatl<m  of  constitntlttial  pro- 
vision as  to  uaifomitT  ^  taxea.  . 

«.  CONBTIttTTIOirAI.  "Lkw  <-J«  10(8)— DrTMtiP- 
HATION    or   (imSnOlT  —  COLLAfKBAL  PbO- 

oeehiiiob. 

Qneeti«i  wbechtf  ttxclnsi<m  from  town  of 
part  of  land  of  petitioner  for  mandamus  to 
compel  prosecuting  attorney  to  bring  quo  war- 
ranto to  test  legality  of  incorporation  was  viola- 
tive of  constitutional  requirement  of  uniformity 
of  taxation  cannot  be  collaterally  raised  In  the 
mandamus  proceeding. 

7.  Municipal  Cobpobations  ^=al8— Incob- 

POBATtON— DeTEBUIHATION  OT  COONTT  COM- 

UI6SIONEBS— Review. 
Board  of  county  commissioners  having  ju- 
risdiction of  subject-matter  to  incorporate  town, 
tinless  it  plainly  appears  they  acted  in  excess 
of  jurisdiction,  questions  dedded  by  tfaam  art 
Bot  made  reriewable  by  oonrta,  etxespt  by  iq»- 
peaJ. 

Department  2. 

Appeal  from  Superior  Court,  Okanogan 
Oonnty;  W.  A.  Grlmsbaw,  Judge. 

Petition  for  mandamus  by  the  State  of 
Washington,  on  the  ration  of  r.  J.  Cum- 
mlnga,  against  CSiarles  A.  Johnson,  Prosecut- 
ing Attorney  of  Okanogan  County.  From 
judgment  for  defoidant,  relator  appeals.  Af- 
Ormed. 

J.  U.  Adams,  of  Oroville,  and  P.  D.  Smith, 
of  Okanogan,  for  appellant. 

Cfaas.  A.  Jobnscm,  of  Okanogan,  and  W. 
H.  Patterson,  of  Blverslde,  for  regpondenL 

HOIXX)MB,  3.  The  petitioner  sought  a 
writ  ot  mandamus  to  require  the  prosecutLng 
attorney  to  bring  an  action  in  the  nature  of 
quo  warranto  to  test  the  validity  of  the  in- 
corporation of  the  town  of  Riverside,  Okano- 
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isn  emn^,  WMh..  «id  to  dfltwmliie  vliedi- 
er  fhe  land  of  petitioner  and  oOiers  has  been 
legally  Induded  therein.  The  above  title  le 
Incorrect  and  should  be,  and  is  hereby  or- 
dered to  be,  The  State  of  WaBlUngton  on  re- 
lation of  F.  J.  Cammings,  Plaintiff,  v.  Osarles 
A.  Johnson,  Prosecuting  Attorney  of  Okano- 
gan County,  Defendant 

Hie  facts  of  this  case  are  practically  set 
forth'  In  the  case  of  State  ex  rel.  Cummlngs 
T.  Blackwell,  91  Wash.  81,  167  Pac.  223,  to 
which  we  refer,  and  which  was  a  former  ap- 
peal and  dismissal  because  It  was  not  fnmi 
an  appealable  final  order. 

Since  the  former  api>eal  the  superior  court 
has  tried  the  material  Issues,  and  all  points 
Involved  were  finally  decided  against  peti- 
tioner. The  petitioner  assigns  that  the  court 
erred:  (1)  In  refusing  to  make  an  order  re- 
quiring the  prosecuting  attorn^  to  file  an 
Information  In  the  nature  of  quo  warranto 
against  the  pretended  town  of  Riverside  for 
Insufficient  population;  .<2)  in  b<4dlng  that 
the  lands  owned  by  iwtitloner  and  others  de- 
scribed In  their  protest  were  legally  Included 
In  the  town  of  Blverslde;  (8)  in  holding  tliat 
noncontiguous  territory  can  be  legally  in- 
cluded in  a  municipal  corporation  of  the 
fourth  class;  (4)  In  holding  that  lot  2,  con- 
taining 22.10  acres,  can  be  legally  excluded 
from  the  Incorporation  of  Riverside,  although 
It  is  Included  within  the  exterior  boundaries 
of  the  town ;  (t^  In  holding  that  the  lands  In 
Glenwood  Acre  tracts  and  First  addition  to 
Glenwood  Acre  tracts  are  platted  lands  In 
contemplation  of  the  law  for  organization  of 
municipal  corporations  of  the  fourth  class; 
(6)  in  holding  that  the  county  commissioners 
In  Incorporating  the  town  excluded  all  un- 
platted land  In  excess  of  the  allowable  20 
acres;  (7)  In  holding  that  the  law  does  not 
provide  for  contiguity  as  a  prerequisite  of 
original  Incorporation;  and  (8)  in  holding 
that  the  showing  made  by  petitioner  Is  not 
a  plain  case  nor  prima  fade  case  such  as  to 
require  the  prosecuting  attorney  to  proceed 
as  requested. 

[1]  It  Is  within  the  power  of  the  superior 
court  to  direct  the  prosecuting  attconey  to 
file  an  Inftmnatton  In  the  nature  of  quo  war^ 
ranto  vhoi  the  focts  are  sufitclent  to  war- 
rant It  uDAet  section  JSIBS,  Beat.  Oo^  If 
tlie  lnoorporatl(Hb  proceedings  are  legal.  It 
would  be  idle  to  direct  the  prosecuting  attor- 
ney to  proceed  by  information.  We  said  In 
State  ex  r^.  Cummings  t.  Blackwell^  81 
Wash.  81.  lS7Fac.223: 

"Before  the  prosecuting  attorney  should  be 
required  to  file  an  information  in  quo  warranto, 
a  plain  case  should  be  made  by  the  petitioner, 
BO  that  there  could  be  no  doubt  tbat  the  prose* 
cntlng  attorn*^  would  be  Jaitifled  in  maintain- 
ing the  quo  warranto  proceeding.** 

[2]  Rem.  Code,  |  7435,  gives  the  county 
commissioners  power  to  ascertain  and  deter- 


mine bow  many  bdiabltaatsTealde  wltliln  the 
boundaries  of  ^e  town.  OAe  conimlsslOTers 
found  that  the  pc^latlim  within  the  bounda- 
ries of  the  town  was  more  than  300.  rnds  to 
the  requisite  number  prescribed  by  statute, 
and  is  conclusive,  unless  the  statute  makes 
such  finding  reviewable  by  the  courts.  We 
find  no  such  statute,  except  the  appeal  stat- 
ute (section  3906,  Rem.  Code),  wbldi  was  not 
resorted  to  by  the  petitioner. 

[S]  The  c<mtention  that  noncontiguous 
areas  were  Included  within  the  corporate 
limits  would  be  sound  If  the  tract  of  land 
across  the  river  Just  opposite  to  appellant's 
excluded  land  and  the  Glenwood  Acre  tracts 
and  the  river  itself  had  been  excluded  by  the 
county  commissioners  In  incorporating  the 
town.  Parthermore,  the  statute  Is  not  spe- 
cific as  to  whether  the  ctmimissloners  must 
Include  only  contiguous  territory  in  the  In- 
corporation order,  further  than  tiiat  the  em- 
powering statute  (section  7434,  Rem.  Code) 
authorizes  "any  portion  of  a  county" — using 
the  singular  of  the  noun  "portion" — to  be 
Incorporated.  Jn  this  case  no  more  than  one 
portion  Is  Incoiporated.  Section  7436,  Rem. 
Oode,  in  substance,  matertal  bere^  provides 
the  steps  to  be  taken  for  Incorporation.  A 
petition  must  be-  stgned  by  at  least  00  qnal- 
Ifled  electors  residents  within  the  limits  of 
the  proposed  corporation,  ccmtalning  a  par- 
ticular description  of  Its  proposed  bound- 
aries, stating  Oie  number  of  Its  Inhabitants, 
and  a  prayer  for  incorporation.  Provlsicm  is 
made  for  a  hearing  by  the  board  of  couo^ 
commissioners,  who,  oo  the  final  hearing, 
shall  make  such  changes  in  the  proposed 
Iraundarles  as  they  find  proper  provided  that 
any  changes  made  by  the  board  shall  not  in- 
clude any  territory  outside  the  boundaries 
described  In  the  petitlcm.  Section  74S1,  Rem. 
Code,  limits  the  area  t»  be  Included  in  fourth 
dass  corporations  to  <axe  square  mile,  and 
provides  that  no  more  than  20  acres  of  un- 
platted land  belonging  to  any  one  perscm 
within  the  corporate  limits  shall  be  taken 
wlthont  the  consent  of  the  owner  <^  such  un- 
platted land.  Manifestly  we  cannot  find  that 
the  board  of  county  commissi  oners  went  be- 
yond their  powCT  when  th^  Included  appel- 
lant's 20  acres  of  unplatted  land  and  exdnd- 
ed  his  22.16  acres  therefrom. 

[4]  The  contention  that  the  Glenwood  Acre 
tracts  are  unplatted  lands  cannot  be  sustain- 
ed. These  tracts  were  surveyed,  subdivided 
into  amall  tracts,  and  designated  by  lot  num- 
bers, and  the  testimony  shows  that  streets 
are  named.  The  petitioner's  testimony  shows 
that  he  platted  these  tracts  for  agricultural 
or  gardoi  purposes;  but  this  can  make  no 
difleroioe  here  for  the  county  commissioners 
found  th^  were  idatted  land.  The  slie  of 
the  lots,  blocks  of  tracts,  and  whether  plat- 
ted as  lots,  blocks,  or  tracts,  is  ImmatertaL 
No  statute  spedfles  any  precise  nomendn- 
ture  or  areas.  In  so  £ar  aa  we  are  adTtsed, 
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there  Is  no  stetute  in  this  state  aatJiorteliig 
the  platting  «f  pmtertr.  otbiet  than  the  ettit' 
ate  goTerntng  the  platttaig  of  town  sites  or 
additions  to  towns. 

fl,  •]  The  contention  tbMt  the  exclusion  of 
pedttoner's  22.1S  acres  Is  a  TMatlon  of  the 
oonstltQtlmal  prorUon  as  to  uniformity  of 
taxes  is  unsound,  for  this  land  cannot  be 
taxed  for  municipal  pvrpoeea  when  not  made 
a  part  of  the  town,  nor  can  that  qiMetlon  be 
collaterally  raised  here. 

[ri  The  board  of  oontr  ooamnlHlsBersliad 
Jnrisdictton  of  Ow  cnMect^Battw  of  lacor* 
porating  the  town  and  It  does  not  appear, 
that  fluy  acted  In  ezfiess  of  OstSr  julsdic 
tlon,  and,  unless  it  plainly  so  appears,  tlie 
qnestlons  decided  by  them  are  not  made  re* 
Ttow^e  by  oomts  ezespfc  by  anpeal,  bat 
must  be  considered  as  legislative  or  political 
qmstlais. 

It  does  not  appear  Incnmbent  upon  the  pros* 
eenting  attorney  to  proeecnte  the*  proceeding 
as  petitioned,  nor  Can  it  be  said  that  tbe  sn- 
perlor  court  erred  In  denying  the  writ  <tf 
mandate  after  considering  the  facts  before 
blm. 

The  Judgment  of  the  trial  conrt  la  af- 
firmed. 

MOUNT  and  PARKBB,  JJ.,  concur. 


STATO  T.  ANGBTINE.   (No.  14984.) 
(Bopreme  Gonrt  of  Washingtoii.  Jan.  6>  1819.) 

1.  CONTUITT  4=:>54(4)  —  PuBUSHINQ  FaUB 

BspoBT  or  OouBT'a  PaooBEDiNOft— Snm- 
cxxircT  or  Irfobiution. 

Information  Md  nfficlent  to  diarge  defend- 
ant newspaper  editor  with  pabHahlng  false  or 
grossly  iosecorate  mpwet  9i  oonrt  proceedlnss 
in  criminal  case,  a  nusdcmeanor  dcMnDcad  if 
iBem.  Code  1916^  |  2312. 

2.  GoirmcpT  «=396(7)— Cbiminal  Contempt— 
False  Bxpobt  or  Ootnr  Pboceedinos— 
Just  O&sb. 

In  proeseatlon  tat  criminal  contempt  nnder 
Bena.  OoOe  IMS,  |  337S,  by  pabUshhiff  false 
or  gTooly  inaccurate  report  of  ooort  proceed- 
ings, there  being  competent  evidtac*  tending  to 
isuMMs  guilt  on  defendant  newspaper  editor,  its 
wtig^  and  oxedibaity  were  for  the  jnzy. 

8.  CJowTtKPT  i»,iiO  "Cboohai.  CoimaoT^— 
Jaebk  Ppbijoamow  or  Oousr  FBooEnmraa 

Orime  of  "criminal  CDaten4>t,"  a  misdemean- 
or oader  Item.  Oode  1915,  %  2372,  is  committed 
when  there  is  a  publicatkn  of  a  false  and  gross- 
ly inaccurate  report  of  any  court  i;m>ceedin& 
whether  pendlog  at  the  time  of  the  publicadm 
or  concluded  earlier. 

[Bd.  Note.— For  other  definitioDs,  see  Words 
and  Phrases,  llrst  and  Second  Series,  Oiimlnal 
Omtempt.] 


4.  Contempt  <ft=»e  —  Obdohai.  Coiokkpt— 

PiTBucATioN  or  False  Befobt  or  Jtoiciu 

PEOCBEDINO— PeNDENCT— STATI7TE. 
If  defendant  newspaper  editor  bad  been 
diarged  with  contempt  in  publishing  false  re- 
port of  court  proceedings,  and  tried  witfaoat 
jory  under  Sem.  Code  1915,  {  1049,  apart  from 
eriodnai  cratempt  susdMneanor  statute  (sectioii 
237i9,  pendency  of  prooeedlag  to  which  pub- 
lieatfon  related  would  have  been  proper  matter 
of  inquiry. 

Departm^t  2. 

Appeal  fnmi  Snperior  Conrt,  Spokane 
Coimty;  B.  M.  Webster,  Judge. 

Lorln  D.  Angevlne  was  conricted  of  a 
criminal  contempt  by  publishing  a  false  or 
grossly  inaccnrate  report  of  conrt  proceed- 
ings, and  he- appeals.  Affirmed. 

H.  V.  I>avl8,  of  Spokane,  for  appellant- 
John  B.  Whit^  of  Spokane,  for  the  State. 

HOLCOMB,  J.  Appellant,  editor  of  the 
Spokane  Press,  was  by  information  charged 
with  and  by  a  Jury  found  guUty  of  the 
crime  of  criminal  ctmtempt,  under  section 
2872,  Rem.  Ood^  which  Is  as  follows: 

"Bvery  peraou  who  shall  commit  a  contempt 
of  court  of  any  one  of  the  following  kinds  shall 
be  guilty  of  a  misdemeanor:  *  *  • 

"(7)  Publication  of  a  false  or  gniasly  inac- 
curate report  of  its  proceedings." 

Omittinc  the  formal  parts,  the  informa- 
tion is  as  follows: 

"That  on  or  about  the  22d  day  of  September, 
1917,  in  the  county  ot  Spokane,  state  of  Wash- 
ingttn,  the  defendant,  Lorin  D.  Asgerine,  then 
and  there  being,  and  being  th&a  and  there  the 
editor  in  diarge  of  a  daily  newspaper  publlca- 
tion  known  and  stylied  the  'Spokane  Press,' 
which  said  newspaper,  circulated  generally  to 
the  public  in  the  dty  of  Spokane,  Wash.,  did 
then  and  there  willfully  and  nnlawfolly  publish 
in  said  newspaper  a  false  and  grosflly  inaccurate 
article  and  all^d  report  of  t^e  proceeding  In 
the  case  of  the  State  of  Washington,  PlaintilP, 
agaiiwt  James  Ballmalne,  Defendant,  which  said 
case  was  a  criminal  prosecution  and  had  there- 
tofore, inunediatsly  preceding  said  publicadon, 
been,  and  was  tiien,  pending  and  bemg  tried  in 
tile  superior  court  of  the  state  of  Washington 
in  and  for  SpcAane  county  before  Hon.  Bruce 
Blake,  a  judge  presiding,  and  a  jury,  which  said 
false  and  grossly  inaccurate  article  and  alleged 
report  so  pnbHsbed  was  in  the  words  and  sub- 
stance as  followi^  to  wit: 

"  'Rotten  I 

"  'Alone  in  a  man-filled  court  room,  Gladys 
Moore  was  pnt  thru  a  disgusting  rigmarole,  by 
tittering  and  smirking  attorneys  in  Ji^ge 
Blake'a  cour^  lUday  afternoon. 

"  The  girl  bad  cluurged  James  Ballmaine  with 
haTing  assaulted  her.  Prosecutw  Ja<^  White 
and  Attorney  Bill  Donovan  to(tk  turns  at  ques- 
tioning her— auestions  of  the  most  personal  na- 
ture. 
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"  *It  VM  ^*ridi  star'  f6r  the  oiilo«k«a.  among 
whom  were  hojM  of  tender  years. 

"  'Donovan  and  White  took  it  lightly,  for  they 
smiled  and  -winked  at  friends  in  the  crowd. 

"  'His  Press  knows  nothing  about  Gladys 
Moore ;  bat  the  Press  knows  that  sach  a  thiiv 
as  this  shouldn't  be  aired  in  open  court  Gom- 
moa  decency  should  hare  prompted  Judge  Blake 
to  call  the  case  in  chambers  and  to  have  rep- 
rimanded the  attorneys  for  their  fUlure  to  real- 
ize that  the  thing  was  deadly  s^ous. 

"  'dUso,  boys  should  be  kept  out  at  such  times.' 

"And  which  aaid  published  report  was  false 
and  grossly  inaccurate  in  the  respects  following, 
to  wit: 

"It  was  not  true  that  'Gladys  Moore  was 
alone  in  a  man-filled  court  room,',  because  in 
tzuth  and  in  fact  reputable  women,  interested 
In  the  welfare  ot  the  said  Gladys  Moore,  at- 
tended with  her  during  the  said  trial,  and  were 
present  in  the  courtroom  and  in  close  communi- 
cation with  the  Bald  CHadys  Atoore;  and 

"It  was  not  true  that  'Gladyi  Ifoon  was 
put.thru  a  disgusting  rigmanrte,  by  tittering  and 
smirking  attorneys,'  because  in  truth  and  in  fact 
the  proceedings  hi  die  said  cause  and  trial  were 
conducted  in  conformity  with  the  rules  of  law 
and  ptopristy,  under  the  control,  supervision, 
and  Erections  of  the  court  there  presiding ;  and 

"It  was  not  true  that  'Prosecutor  Jaok  White 
(meaning  John  B.  White,  prosecuting  attorney) 
and  Attorney  BUI  Donovan  took  turns  at  ques- 
tioning her,'  because  in  troth  and  In  fact  John 
B.  White,  prosecuting  attorney,  referred  to  in 
said  publication  as  'Prosecutor  Jack  White,' 
took  no  part  in  the  trial  of  said  cause,  and 
did  not  during  the  whole  progress  of  said  trial 
ask  or  propound  any  qaeation  of  or  to  any 
witness  testifying  therein;  and 

"It  was  not  true  that  'boys  of  tender  years' 
were  among  tiie  parties  attending  at  said  trial; 
and 

"It  waa  not  true  that  Tonovan  and  White 
took  It  Ughtly,*  or  that  Hhey  (meaning  W.  a 
Donovan,  the  attorney  appearing  for  the  de- 
fendant at  said  trial,  and  John  B.  White,  pros- 
ecuting attorney)  smiled  and  winked  at  friends 
in  the  crowd ;'  and 

"It  was  not,  and  is  not,  true  'that  such  a 
thing  (meaning  the  trial  of  the  issue  in  aaid 
cause)  as  this  shouldn't  be  aired  in  open  osurt,' 
because,  under  the  OonstitutiotiB  and  laws  of 
the  United  States  and  of  the  state  al  Wastaing- 
ton,  the  accused  defendant  in  all  criminal  proa* 
ecudons  is  entitled  to  and  guaranteed,  among 
other  things,  'a  public  trial' ;  and 

"It  was  not  and  is  not  true  that  the  presid- 
ing judge  in  such  cause  and  trial  should  hare 
called  the  said  cause  for  trial  in  chambers 
(meaning  in  the  privacy  of  the  judge's  personsl 
quarters),  because  audt  proceeding  would  bare 
been  vi<^tiTe  of  the  eonrtitutioaal  ri^ts  of 
the  defendant;  and 

"Said  false  and  grossly  inaccurate  article  and 
alleged  report  so  published  was  then  and  there 
pubtialied  with  the  Intait  to  prejudice,  influence, 
and  embarrass  the  court,  the  jury  and  the  coun- 
sel in  the  aforesaid  case  then  pending,  and  did 
then  and  there  prejudice,'  embarrass,  and  in- 
fluence the  court,  the  Jury,  and  the  counsel  In 
the  aforesaid  case  then  pending,  and  then  and 
there  did  tend  to  prevent  a  fair  and  Impartial 
trial  of  Uw  aforeaaid  caae  then  pendinf." 


[1]  The  orarmUBk  b£  Uw  dnmmr  t»  tto 
foregoliis  lidtenuLtloD  la  aaslgiwd  as  error. 
We  tblnfe  that  Mibdiffldon -7  of  aectloo  2372, 
aupra,  designates  a  particular  kind  ot  coa- 
tanpt  which,  If  oommitted  toy  a  peramu  ren- 
ders him  gaUty  of  a  mlademeaiior.  TUa 
constitates  a  criminal  mlademeaiior,  regard- 
less  of  formoE  deltaitlona  of  ooBunoa-law 
contempt  by  this  and  other  coortSi  railed  up- 
on by  ai^llant,  reqaixUv  aonw  einmrii  ot 
attanpting  to  influence  the  ooort^  obetrw^loik 
of  jnstioe  »  interfteraoe  with  the  orderly 
procedure  of  the  court  contemned.  The 
formation  suflleleatly  cbargee  the  defendant 
with  pubUtfUnc  a  false  or  groady  inaocurata 
report  of  the  proceedings  of  a  case  then 
paidiDg  before  the  court  Tlie  pid>licatioa 
of  a  false  or  grosdy  Inaccurate  report  of 
the  oourf  a  proceediiig  Is  made  one  of  the  of- 
fenses of  criminal  contempt  by  l^tslaUre  ac- 
tion. We  have  no  doubt  that  the  language 
used  by  appellant  in  tbA  publication  as  charg- 
ed coostltatea  contempt  under  the  above  sec- 
tion of  the  Code. 

The  aivellant  contends  that  tlie  case  of 
State  T.  Ballmalne  could  not  be  considered 
as  then  pendli^,  for  the  eonqdaining  witness 
had  testified  prior  to  the  ofCoidlng  puUlca- 
tton;  but  the  fact  is  that  the  trial  proceed- 
ed several  days  after  the  publicaticm. 

[1]  The  appellant  contends  that  the  court 
erred  in  denying  the  challoige  to  the  suffi- 
ciency of  the  evidence,  motion  for  a  direct- 
ed verdict,  and  motions  in  arrest  of  Judg- 
ment and  for  a  new  t^al.  As  there  was 
competent  evidence  tending  to  impose  guilt 
upon  appeliant,  Its  vdgbt  and  credibility 
were  for  the  Jury  to  pass  npon.  The  ad- 
mission of  the  publication  by  appellant  and 
evidence  of  its  gross  inaccnracy  and  the 
synchronous  pendency  of  the  action  were 
sufficient  to  sustain  the  verdict  ot  the  jury. 

It  is  further  contended  that  the  refusal 
of  requested  instructions  was  erroneous. 
There  is  no  merit  in  this  eontention. 

The  judgment  of  the  trial  court  la  affirmed. 

MOUNT,  J.,  concurs. 

PABKfiR,  J.  (1,4]  I  COQCOr  wltli  JndSB 
HOLOOMB  in  his  ooneloslon  that  the  judg- 
ment of  the  trial  conrt  In  this  case  must  bo 
affirmed.  I  fear,  however,  that  Us  obsnra- 
tlons  may  be  construed  as  evidencing  a  nar- 
rower view  by  the  court  of  oar  criminal 
contempt  statute  than  I  am  willing  to  as- 
sent to.  As  I  vlev  the  statute,  lt»  lan- 
guage, "PubllcatioD  of  a  false  or  grossly-  In- 
aceurate  repwt  ot  Its  proceedtngB,"  whenr 
read  In  connection  with  the  Introductory 
paragraph  of  section  2372,  quoted  at  tbe 
beginning  of  Judge  H01j(X>MB'S  opinion.  Is 
bat  the  defining  of  a  misdemeanor,  tbe  mere 
statutory  name  of  whldi  Is  "contenqit  of 
court."  These  defining  words  are  not  quaU- 
fied  by  any  words  <w«w«^Hng  that  the  pnb> 
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Ucatton  nnuft  liaT9  nCumee  t»  %  pendiac 
KnocMdtaig  lii*ord«r  to  conatttnte  tt*  d^lat& 
nMMnwBor.  As  X  lixm  tint  itrnWrn,  tbm 
defined  mtedoDauior  ia  oonunitted  wbea 
ttnre  Is  a  "smbUcatiat  of  a  false  or  groMly 
teaeeuratv  xoport"  of  aoy  court  irioeeed- 
inf%  wheCber  psnUns  at  tbe  time  of  eodi 
poNlcatton  or  ooodndod  prior  to  each  pob- 
Uatlim.  I,  tbereCoK.  think  tbat  Jndfe 
HOLCOMB'B  ol»iiVTatloiis  towOilBf  tbe 
Vto&eooT  of  tte  proceeding  to  wbldi  ttda 
publication  related  are  anueceaaarj^  and 
they  anggoBt  tao  nftrrow  a  Tlew  of  the  «tat- 
ate.  U  appellant  had  been  itergad  with 
eontaagit  and  tried  wltiMint  a  ]urr>  uriler 
aeetkm  lOM,  Bern.  Oode.  apart  ftom  tids 
criminal  eant«mpt  miedeneamnr  itatnke,  the 
pendency  of  the  proceeding  to  wUch  the 
pnblicatlon  related  mold  haw  been  a  prop- 
er matter  of  Inquiry. 

MAIN,  a  J.,  and  FDUiBRTON,  J.,  con- 
cur in  what  la  said  by  Jndo  FAAKBB. 


WBBTttRN  HAItDWARB  ft  MBTAL  GO. 
MABTLAND  OAStJALTY  <X>. 
(Moi  14m) 

(Soprone  Covrt  ot  WaJiington    Jan.  0^  IftlS.) 

1.  Schools  avo  School  VimUcm  '^981^ 

-^ATCTTALMKW'S  LlXHB— UBS  OJT  MaTBBIAL 

— "PBOTisibira  AHD  SmpPLns"— "Fob  xbb 

OABKTINa  or  0*  SUOH  WOEX."  ' 

Undflv  Bern.  Code  1916^  1  UW,  tm  to  firlns 
bond  on  public  work  conditioned  to  pay  tm 
"provlsiona  and  aapplies  for  the  carrying  on 
of  Buch  work,"  materialman  famiebing  sheet 
metal  In  good  faltb  to  be  nsed  in-  constractioo 
of  a  school  besting  plant  htid  mtitled  to  ro- 
cover  on  bond,  tiioagti  metal  did  not  go  Into 
l^t ;  "proTlalona  and  aappUea"  Indudtais  andi 
material,  and  "tor  tbe  carrying  cn  iA  ancdi 
woi^"  referring  to  fnmiBhing  material  In  (ood 
faith,  attboogb  by  fault  of  contractor  ot  aobcon- 
tractor  it  does  not  go  into  building. 

2.  Schools  ard  School  Dwraiors  4=381(2) 
— ManBuxiiKR*e  Lixrb— Usi  or  Matisul 
XR  BoiLonra. 

Where  materialman  deUrered  riieet  metal  to 
anbootttmetar  at  Ua  ahop,  where  efltdsBt  mold- 
ing maebinei  oooM  be  had  to  be  diaped  Into 
fittma  aeeeaaary  for  ooaatmcting  a  school  heat- 
ing plant,  tbe  fact  tbat  the  m&teria)  was  not 
delivered  at  the  place  where  the  plant  was  to  I>e 
hutalled  did  not  deprive  the  materialman  of 
tiie  right  to  recover  on  the  contractor's  bond. 

Department  2. 

Appeal  from  Superior  Oonrt,  King  County ; 
Bverett  Smith,  Judge. 

Action  by  the  Western  Hardware  &  Metal 
Company  against  the  Maryland  Casualty 
Company.  Judgment  for  plaintiff,  and  de* 
feadaDt  appeals.  Affirmed* 


Qrinatead  *  UaAt,  ot  BeatOe^  for  appel* 
mnt. 

F.  a  Kapp^  ot  SeatOa^  for  reapondant 

PAREEK,  J.  The  plaintiff,  Western  Hard-, 
ware  &  Metal  Comimny,  seeks  recovery 
upon  a  bond  executed  by  the  defendant, 
Maryland  Casualty  Company,  as  surety,  un- 
der section  1159,  Rem.  Code,  relating  to  se- 
curity for  the  fumlshing  of  labor,  material, 
and  supplies  for  the  carrying  on  of  public 
work.  Trial  in  the  superior  court  for  King 
county,  sitting  without  a  jury,  resulted  In 
findings  and  Jndgmeot  In  favor  of  the  plain- 
tiff, from  whlcih  the  defendant  lias  appealed 
to  this  court 

The  controlling  facts  may  be  summarized 
as  follows:  On  May  15,  1916,  Mnsgrove  A 
Blake,  copartners,  entered  Into  a  contract 
with  Seattle  school  district  No.  1,  by  which 
they  agreed  to  furnish  the  material  for,  and 
Install,  a  heating  and  ventilating  plant  In 
the  West  Queen  Anne  schoolbouse,  for  the 
sum  of  f  12,758.  On  May  20,  1916,  Musgrove 
&  Blake,  as  principals,  and  appellant  casual- 
ty company,  as  surety,  executed  a  bond  In 
the  sum  of  $19,187  to  secure  the  faithful  per- 
formance of  ^e  contract,  and  also  condi- 
tioned, as  provided  by  section  1159,  Bem. 
Code,  that  Mnsgrove  ft  Blake :  "Shall 
♦  *  •  pay  all  laborers,  mechanics  and  sub- 
contractors and  materialmen,  and  all  persons 
who  shall  supply  such  pCTSon  or  persons,  or 
subcontractors,  with  provisions  and  supplies 
for  the  carrying  on  of  such  work.  •  •  •  " 
On  May  29,  1916,  Musgrove  ft  Blake  sublet 
the  furnishing  and  installing  of  the  sheet 
metal  work  of  the  heating  plant  to  Joe  Zlm- 
merer,  doing  business  as  Zlmmerer  Mauufac- 
tnring  Company,  whereby  he  agreed  to  fur- 
nish tbe  material  for,  and  Install,  all  the 
sheet  metal  work  of  the  plant  for  the  sum 
of  $2,167 ;  Zlmmerer  then  being  the  owner 
of  and  conducting  a  sheet  metal  shop  In  Se- 
attle, wherein  he  pressed  and  worked  sheet 
metal  into  such  form  as  was  necessary  for 
whatever  Jobs  he  might  have  had  on  hand. 
On  June  2,  1916,  Zlmmerer,  not  having  sheet 
metal  on  hand  for  the  performance  of  his 
subcontract,  purchased  from  r«q>ondent, 
Western  Hardware  ft  Metal  Company,  of  Se- 
attle, dealers  in  heavy  hardware  of  that  na- 
ture, sheet  metal  of  the  value  of  $766.93,  for 
the  purpose  of  performing  his  subcontract, 
with  the  distinct  understanding  on  the  part 
of  both  himself  and  the  respondent  that  the 
sheet  metal  so  furnished  was  for  his  sub- 
contract and  was  to  go  into  and  become  a 
part  of  the  heating  and  ventllattng  plant 
Soon  thereafter,  the  whole  of  the  sheet  metal 
so  purchased  by  Zlmmerer  of  respondent  was 
delivered  by  respondent  to  him  at  his  shop. 
Thereafter,  on  June  5, 1916,  resitondent  noti- 
fied Mnsgrove  ft  Blake  that  It  had  so  furnish- 
ed and  delivered  to  Zimmerer  matolal  for 
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the  perltormMioB  of  h!8  raboontract,  and  tbat 
they  and  their  surety  would  be  held  for  the 
payment  of  Qie  purcSiace  price  theniori  and 
also  advising  them  ot  the  amount  of  the  pur- 
chase price.  This  noUce  was  given  strictly 
In  compliance  with  the  prorlrtons  of  section 
1159—1  of  Rem.  Code,  respondent  manifestly 
having  in  view  the  possible  neccssltr  of  & 
salt  upon  the  bond  to  recover  the  purdiase 
price  of  the  material  so  famished.  The  ma- 
terial was  delivered  by  respondoit  to  Zim- 
merer  at  his  sh<^  because  It  was  there  that 
Zlmmerer  was  going  to  press  the  sheet  metal 
Into  form  fOr  use  In  the  constmctlon  of  the 
heating  plant  It  was  material  well  adapted 
to  that  purpose,  and  we  think  the  evidence 
plainly  warranta  the  condnsloa  that  It  would 
necessarily  have  to  be  pressed  Into  proper 
tana  for  use  In  the  stmctare  at  scone  shop 
having  proper  tools  and  appliances  therefOr, 
rather  than  upon  tlie  premises  where  tt  was 
to  be  finally  put  In  place. 

It  Is  plain,  we  think,  Qiat  Mn^rove  ft 
Blake  knew  tiiat  Zlmmerer  was  going  to  do 
the  pressing  and  shaping  of  the  material  in 
bis  shop,  and  that  he  was  doing  so  with  the 
express  knowle^e  and  coiisent  of  Musgrove 
ft  Blake.  Only  about  (140  worth  of  the 
material  so  furnished  and  d^vered  actually 
went  into  and  became  a  part  of  the  structure^ 
To  this  extent  appellant  casualty  company 
conceded  that  respondent  was  entitled  to  re- 
cover upon  the  bond  and  made  tender  of 
that  amount  accordingly.  Before  completing 
his  subcontract,  Zlmmerer  went  Into  bank- 
ruptcy and  failed  to  complete  it.  What  be- 
came of  the  portion  of  the  metal  so  furnish- 
ed by  respondent  which  did  not  go  Into  the 
plant  does  not  appear  with  certain^,  thou^^ 
the  evidence  points  to  the  conclusion  tbat 
Zlmmerer  disposed  of  It  elsewhere.  It  Is 
plain  that  respondent  was  In  no  wise  re- 
q;K>nsibIe  for  Oie  failure  of  Zlmmerer  to 
place  all  of  the  stx^t  metal  in  the  plant. 
On  March  7»  1817,  the  contract  being  cwn- 
pleted  by  Musgrove  &  Blake,  with  other  aheet 
metal  so  far  as  was  necessary,  the  plant  was 
acc^ted  by  the  axSiooL  district.  On  March 
13,  1917,  respondent,  not  having  bem  paid 
for  the  material  so  furnished  by  it  to  Zlm- 
merer, filed  Its  claim  therefor  against  the 
bond  with  the  proper  officers  of  the  school 
district.  This  was  done  timely  and  In  strict 
compliance  with  section  1161,  Rem.  Code, 
with  a  view  to  enforcing  the  claim  of  re- 
spondent against  the  bond  and  appellant  as 
surety  thereon.  Soon  thereafter  this  action 
was  commenced,  resulting  in  judgment  ren- 
dered therein  as  above  noticed. 

It  Is  contended  In  appellant's  behalf  that 
it  Is  not  liable  upon  Its  bond  for  the  pur^ 
chase  price  of  that  portion  of  the  sheet  metal 
furnished  1^  respondent  which  was  not  ac- 
tually used  in  the  construction  of  the  heat- 
ing and  ventUating  plant.  Counsel  for  ap- 
pelant lnT<^  the  law  announced  In  some  of 
the  Hen  dedaions,  holding  that  actual  use  of 


material  In  the  constrnetlop  of  ■  bnlldliig  t« 
IndlqEmuattlft  to^  creation  of  a  lira  right 
in  the  <me  fnmldKing  it  We  taave  recog- 
nised ttat  ttm0  ht  generally  an  analogr 
between  medianW  and  mat^lalmea's  lien 
statutes  and  bonding  statutes  avdk  as  om, 
since  the  latter  are  geotrally  for  the  par- 
pose'  of  providing  security  tor  lahor  aAd 
material  In  lieu  ot  secarity  ttiertiDer  1^ 
Ileal  upon  propnty  wMA  woald  be  ald>- 
ject  to  Ugb  ittder  patvate  ownersh^  mm 
analogy,  in  ao  far  as  a  clatmanfs  rii^ta 
are  coneeraed  as  agalnat  llie  luroperty  vt 
the  bond,  would  seem  to  be  complete,  when 
both  tlw  Hen  and  bonding  statutes  define  the 
work  and  material,  the  payment  for  wliidt  Is 
secured  tj  the  llm  or  the  bond.  In  snbstanea^ 
the  same.  Caoogh  v.  Spokaae,  7  Wash.  270, 
84  Paa  8M;  Kational  Snntr  Co.  r.  Bmt* 
nober  Lumber  Oo.,  OT  Wash.  001,  1S2  Pa& 
337.  Our  mechanlca"  and  materialmen's  lien 
statute,  in  BO  far  as  it  speelfles  &e  famltfk- 
Ing  of  mat«ial  lior  which  a  Hen  may  be  as- 
serted by  the  me  fDmliOilng  it,  reads: 

'  "Every  person  *  *  *  furnishing  material 
to  be  used  in  the  oonstroction  *  *  *  of  any 
•  •  *  bnOdtaig  *  *  *  has  a  llai  upon  the 
sam«  for  the  *  *  *  material  fundsbed  bar 
eadi,  reqpectlvdy,  *  •  *  aad  ersry  centra^ 
tor,  suboontraetor,  arcUteet,  builder  or  person 
having  dtarge,  of  the  construction,  alteration 
or  re^lr  of  any  property  subject  to  the  lien  as 
aforesaid,  shell  be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of  the  establlahment  of 
the  lien  created  by  this  chapter."  Section  1129^ 
Rem.  Code. 

Our  bonding  statute,  in  so  far  as  It  relates 
to  ttie  securing  of  payment  for  material,  pro- 
vielons,  and  supplies  for  the  carrying  on  of 
public  work,  provides  that  each  bond  shall 
be  conditioned  that — 

Tte  contractor  shall  •  •  pay  all  la- 
borers, mechanics  and  subcontractors  and  ma- 
terialmen, and  all  persons  who  shall  supply  sudi 
person  or  persons,  or  sabeontraeton,  with  pro* 
virions  and  supplies  for  the  carrying  on  of  such 
work.  *  *        Section  liee^  Rem.  Godb 

It  wotdd  seem,  thwefore^  tbat  since  onr 
lien  statute  secures  by  lira,  payment  for 
"fnmlddns  matwtel  to  be  used  In  ttia  oon- 
stiwtioB,"  tUCn  and  oor  bonding  statata  pro- 
vides tor  tiw  aaooring  hr  bond  tba  payment 
of  "siiboMtraclws  and  matsrlaUnen  and  all 
persons  who  shall  supidy  such  person  or 
persons,  or  subcontractors,  with  provisions 
and  supplies  for  the  Mrrylng  on  of  sodi 
work,"  that  there  Is  an  analogy  between 
these  statatas  in  so  &r  as  we  axe  here  con- 
cerned with  the  Question  at  the  necessity  of 
the  material  famished  1^  respondent  golns 
Into  the  stmctare  of  the  i^ant  in  order  to 
give  reopondent  the  right  of  recovery  upon 
the  bond.  We  are  not  here  concvned  with 
provlshaks  and  sni^ies  which  are  not  in- 
tended to  go  into  the  structure  but  whldi 
ate  Goosumed  In  caring  on  Uw  woriK,  the 
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payioent  for  wblch  oar  bond  statute  con- 
templates securing  by  the  bond,  but  which 
our  Uen  statute  does  not  secure.  Theee  ob- 
servations, we  think,  render  It  plain  that 
the  mechanic^  and  materialmen's  Uen  decl- 
slMis  are  as  applicable  and  helpful  in  our 
^raent  Inquiry  as  bond  detdsions. 

In  the  early  dedslon  of  this  court  In  Hut- 
tig  Bros.  Mfj.  Co.  V.  Denny  Hotel  Co.,  6 
Wash.  122,  32  Pac.  1073,  there  was  Involved 
a  claim  of  Uen  made  by  one  fnmtshlng  ma- 
terial to  a  contractor  engaged  in  the  con- 
struction of  a  hotel  building  for  the  owners 
of  land  upon  which  it  was  situated.  Dis- 
posing of  the  contention  that  the  plaintiff 
famishing  the  material  coold  not  have  a  lien 
iqton  the  building  and  propaty  because  the 
material  so  famished  by  him  did  not  actual- 
ly go  Into  and  become  a  pert  of  tb&  stnvs 
tore,  tiioof^  fumiahed  for  that  purpoaet 
Judge  Scott,  speaking  for  the  court,  said: 

"Said  plaintiffa  claimed  a  lien  for  materials 
fondBhed  for  said  hotel  to  said  Potvin  as  con- 
tractor, amounting  to  $21,000,  and  it  appears 
that  of  this  amoimt  only  ^2,^)0  was  used  In 
the  construction  of  the  building;  said  building 
never  having  been  eompletsd,  uid  said  oontrao- 
tor  having  abandoned  work  tbereoo.  It  is  cem- 
tmdcd  by  the  appellant,  the  Denny  Hotel  Com- 
pany, that  there  can  be  no  lien  for  materials 
furnished  which  were  not  used  in  the  con- 
struction of  the  building ;  and  it  is  further  con- 
tended that  the  right  to  a  lien  for  the  materials 
that  were  used  was  lost  in  consequence  of  the 
Kspondatt  having  intermingled  said  daim  with 
the  claim  for  materials  not  used.  It  is  con- 
ceded that  said  materials  -were  all  famished  un- 
der a  contract  Itetween  said  re^tondent  and  said 
contractor,  and  that  the  same  were  specially  de- 
signed and  made  for  said  building,  and  are  nec- 
essary to  the  completion  of  the  building;  that 
they  have  been  delivered  and  are  now  upon  the 
premises  at  the  building.  It  further  appears 
that  the  only  reason  why  the  same  have  not 
been  used  is  In  consequence  of  the  contractor 
having  suspended  work.  Under  such  circum- 
Btances,  we  think  the  right  to  a  Uen  tot  ^  of 
said  materials  exists." 

At  the  time  of  the  roiderlng  of  that  ded- 
slon, the  portion  of  the  lien  statute  above 
quoted  was  the  law  as  it  now  Is,  though 
that  section  was  thereafter  in  some  other 
respects  amended.  Since  then  there  have 
been  some  other  decisions  rendered  by  this 
court  which  counsel  for  appellant  rely  upon 
as  a  modiflcatloQ  of  the  view  of  the  law 
there  expressed.  One  of  those  is  the  case 
of  Paget  Sound  State  Bank  v.  Gallucci,  82 
Wash.  445,  144  Pac.  698,  Ann.  Caa.  1916A, 
767.  That  case  Involved  a  claim  of  the  bank 
against  the  surety  upon  a  bond  given  under 
our  bond  statute  above  quoted,  but  wltti  an 
additional  condition  In  the  bond,  rendering, 
as  we  then  thought,  the  surety  liable  upon 
the  bond  for  the  payment  of  debts  incurred 
In  the  performance  of  the  work  in  the  sense 
that  it  was  liable  tor  the  r^yment  of  the 
maaey  borrowed  by  the  ooatzactor.  and  wed 
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In  file  payment  of  debts  Ineorred  in  the  pert- 
formance  of  the  work.  In  that  caae  the  trial 
court  awarded  Judgmoit  against*  the  bond 
for  the  money  ao  borrowed  and  used,  taklpg 
pains,  however,  to  limit  the  bank's  recovery 
to  an  amoant  equal  to  the  money  so  borrow- 
ed  whidi  could  be  traoed  Into  pajrmenti  made 
tiierefrom  for  labor  actually  performed  and 
material  actually  fumlabed  In  the  carrying 
on  of  the  work.  We  afflrmed  that  holding 
of  the  trial  court,  and  were  not  called  upon 
to  determtne  whether  or  not  the  surety  waa 
Uable  to  any  greater  eoctoit  This,  we  think, 
to  not  a  boldiag  In  llie  leaat  ccmttary  to  tba 
view  of  the  law  exprosaed  In  the  Denny 
Hotel  Case,  above  quoted  from.  Another  of 
our  dedaiona  relied  upon  as  lending  sap- 
I>ort  to  this  contention  madd  In  ai^llanfa 
btiialf  Is  that  in  Lipscomb  v.  Exchange  Na- 
tional Bank.  80  Wash.  296,  141  Pac.  6S6, 
wbl<di  Involved  the  claim  of  an.  architect  for 
a  Uen  securing  his  claim  of  compensation 
ft>r  preparing  i^ans  for  a  building  which  was 
not  constructed.  A  critical  reading  of  that 
case,  however,  will  show  that  the  architect 
waa  held  not  entitled  to  a  Uen  upon  the  land, 
because  of  his  knowledge  of  the  possible  im- 
practicability of  the  scheme  by  which  It  was 
to  be  financed,  the  fact  that  he  had  agreed 
to  be  compensated  in  part  by  interest-bear- 
ing obligations  of  the  corporation  undertak- 
ing the  project,  the  fact  that  he  bad  been 
paid  In  cash  to  the  extent  agreed  upon,  and 
the  fact  that  the  project  failed  of  consum- 
mation because  of  the  failure  of  the  contem- 
plated financing  scheme.  Another  of  our  de- 
dalons  relied  upon  by  counael  for  the  appel- 
lant is  that  in  State  Bank  ct  Seattle  v. 
Ruthe,  90  Wash.  636,  166  Pac.  640,  wherein 
there  was  Involved  a  claim  against  a  con- 
tractor's bond  for  the  labor  of  teams  fni> 
nlsbed  In  carrying  on  the  work,  and  It  waa 
held  that  the  claim  was  allowable  as  against 
the  bond  only  for  the  actual  number  of  days 
the  teams  so  labored,  though  they  were  In 
\he  possession  of  the  contractor  a  larger 
number  of  days.  We  think  that  case  Is  not 
coutrolUng  here,  since  the  only  thing  fur- 
nished was  the  labor  of  the  teams  while  fhey 
were  actually  employed  on  the  work. 

The  decisions  of  the  courts  of  other  Juris- 
dictions are  seemingly  out  of  harmony  upon 
the  question  of  the  necessity  of  material  be- 
ing actually  used  and  becoming  a  part  of  the 
structure  In  order  to  sustain  a  lien  for  the 
value  thereof  In  favor  of  one  furnishing  such 
matttlaL  TbSa  conflict,  however,  we  think, 
may  in  many  inatancea  be  regarded  as  more 
aivazent  than  real*  and  as  growing  oat  d 
the  dUference  in  the  language  of  the  differ- 
ent statutes  giving  the  right  of  lien.  Of 
coarse,  where  a  statute  by  Its  terms  gives  er 
Uen  right  only  fbr  material  actually  going 
into  and  becwnlng  a  part  of  the  structure, 
as  some  of  them  do,  sneb  a  condition  Is  neo- 
e8SU7  to  support  a  daim  of  lien  tbereauder; 
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bat  such  are  not  the  terms  of  our  lien  or 
bona  statnte. 

In  the  early  ease  of  Hlndunan  t.  Qrahamt 
2  Sers.  ft  B.  (Fa.)  170,  a  view  of  the  law  was 
expressed  with  which  onr  Denny  Hotel  Case, 
above  Quoted  from.  Is  In  foil  bamxmy.  In 
tbat  case  the  material  seems  to  bave  been 
fnmlshed  by  a  materlHlman  to  tbe  owner  of 
tbe  building  to  be  nsed  In  tbe  coostxactton 
ttiereof,  which  material  was  not  used  there- 
in ;  such  failure  not  being  tbe  fault  of  the 
materialman.  In  holding  tbat  it  was  not 
necessary  that  the  material  go  Into  and  be- 
come a  part  of  ttie  structure  as  a  prerequisite 
to  the  materialman's  rights.  Chief  Justice 
TiliAunan  said: 

"  *  *  «  The  act  of  assembly  makes  the 
house  Bobject  to  all  debts  'contracted  for  or  by 
reason  of  any  materials  found  and  inwrided  by 
any  lumber  mercbant,  etc.,  for  or  In  the  erects 
Ing  end  constructing  of  such  house' ;  that  is  to 
say,  fumiBhed  for  the  erectiiis  of  tbe  bouse,  or 
used  in  the  erection  of  the  house.  The  exprea- 
sions  seem  intended  to  meet  the  very  case'  which 
has  occurred.  The  merchant  having  sold  end 
delivered  the  materials,  for  the  purnoM  of  beiug 
used  in  the  building,  could  do  no  more ;  it  would 
be  unjust^  therefbre,  to  throw  upon  him  the 
risk  of  their  future  application.  But  it  Is  said 
tbat  tliere  is  a  distineticii  between  materials  d» 
Uvrnd  at  or  near  the  building  or  at  a  distanoe 
frcoB  it;  but  I  cannot  see  i^  provided  the  de- 
livery at  a  distance  was  in  the  usual  course  of 
busioeBS,  as  it  was  in  tiiiis  case.  It  is  custom- 
ary, to  prepare  part  of  the  carpenter's  work  at 
the  shop ;  why  then  should  the  boards  be 
thrown  down  first  at  the  buildinK,  in  order  to  be 
taken  up  again  and  carried  to  tike  diopT  The 
delivery  at  <me  piece  or  another  is  no  further 
impOTtsnt,  than  that  it  furnishes  evidence  of 
the  purpose  for  which  the  materials  were  sold. 
The  act  of  assembly  makes  no  mention  of  the 
place  of  delivery.  *  *  *  I  am  of  opinion  that 
the  account  of  G.  A  X  Remington  should  be  al- 
lowed as  a  lien,  although  the  lumber  was  not 
delivered  at  or  near  the  house,  or  used  in  the 
building  of  the  house." 

In  White  v.  Miller,  18  Fa.  52,  Chief  Jus- 
tice Gibson,  speaking  for  the  court,  adhered 
to  this  view  of  the  law  and  held  it  applica- 
ble to  the  claim  of  a  materialman  furnish- 
ing material  to  a  contractor  Instead  of  to 
the  owner  direct,  observing  In  part  as  fol- 
lows: 

"As  soon  ss  owners  of  lots  ceased  to  be  their 
own  builders,  they  put  it  In  tiie  power  of  the 
pt'rsons  employed  1^  them  to  occasion  losses  to 
n.ccbanicB  and  materialmen  which  they  oi^ht 
not  to  bear;  and  it  was  to  remedy  this  mis- 
chief that  the  Legislature  established  the  prin- 
ciple that  materials  and  labor  are  to  be  ctmdd- 
cicn  SB  having  been  furnished  on  the  credit  of 
the  building,  and  not  of  the  contractor.  Hie 
principle  is  not  only  a  just  but  a  convenient 
one.  Whether  tiie  builder  be  the  agent  of  the 
owner  or  an  independent  contractor,  his  ap- 
pointment to  tbe  Job  creates  a  confidence  In 
him  which  was  not  had  bstore;  end  the  coDse- 
qtHuces  ol  s  false  otttfidmoe  ought  not  to  be 


bone  by  time  who  had  no  hand  in  ooeariminff 

it- 

la  Beckel  v.  Pettlcrew,  6  Ohio  St  247,  there 
was  Involved  a  claim  of  lien  for  material 
which  did  not  go  Into  or  become  a  part  of 
the  building.  Id  holding  t^at  the  one  fur- 
nishing such  material  In  good  faith  for  the 
construction  of  the  building  bad  a  lien  there- 
for, Judge  Scott,  weaUng  for  the  court  said: 

'*The  first  section  of  the  act  r^erred  to  pro- 
vides 'tiiat  any  person  who  shall  furnish  jna- 
terials  for  erecting  or  repairing  any  bouse  or 
other  building,  by  virtue  of  an  agreement  with 
the  owner  thereof  shall  have  a  lien,*  etc.  We 
think  a  fair  construction  of  this  section  must 
extend  the  lieu  to  all  the  material  In  good  faith 
furnished  fOr  the  purpose  of  erecting  or  re- 
pairing s  house  in  pnrsnsnee  ct  an  agveemeBt 
with  the  owner,  notwitbstantfng  a  part  of  the 
materisl  may  sobssqaMrtily  be  otlmwiae  appn^ 
priated  ndtbont  tte  oonmt  of  the  party  fur- 
nishing It" 

In  Berger  r.  Tnmblad,  98  Minn.  163, 107  K. 
W.  543,  116  Am.  St  Rep.  353,  there  was  in- 
volved a  claim  of  lien  for  work  npon  materi- 
al fiinilBbed  tot  the  building,  dmie  at  the  1d- 
atance  of  the  contractor  at  a  shop  away  from 
tbe  banding,  which  material,  and  hence  mtH 
work,  did  not  go  Into  tiw  stnietnre.  Inhtdd- 
Ing  that  the  claimant  had  a  rigbt  of  Uen  im- 
der  sikA  drcomstancea.  Chief  Justice  Start, 
speaking  for  the  court,  said: 

"The  necessary  Inference  from  the  two  ded- 
slons  we  have  dted  Is  that  mechanics  and  ma- 
tt rial  men  furnishing  labor  or  materials  for  tbe 
erection  of  a  building,  at  the  request  of  the 
contractor,  are  given  by  the  statute  not  rimply 
the  right  to  be  subrogated  to  the  rights  of  the 
contractor,  but  an  Independent  right  to  a  lien 
on  the  building  and  land  upon  whidi  It  stmuds, 
which  cannot  be  defeated  by  the  misconduct  or 
fraud,  of  the  contractor.  The  owner,  when  lie 
enters  Into  a  contract  with  a  builder  for  the 
erection  of  a  house,  is  deemed  to  contract  widi 
reference  to  the  ststnte  which  becomes  a  part 
of  tbe  contract  and  in  legal  effect  he  thmby 
eonseats  tliat  his  oontraetor  may,  snbjeet  to  the 
conditions  and  limitations  of  the  statute,  pledge 
the  credit  of  the  building  tor  the  necessary  labor 
and  matarisls  tor  its  construction  in  accordance 
with  the  contract  Laird  v.  Momuu,  32  Minn. 
358.  20  N.  W.  354;  Bohn  v.  McCarthy,  29 
Minn.  23,  11  N.  W.  127;  Bardwell  v.  Mann, 
46  Minn.  285,  48  N.  W.  1120.  It  is  true  ss  a 
general  rule  that  to  entitle  a  mechanic  or  ma- 
terialman to  a  lien  for  work  performed  or  ma- 
terials furnished  at  tht  request  ot  tihe  contrac- 
tor, tbe  work  must  be  dons,  or  tb»  matarial 
Mvered  on  the  premises  npon  which  the  build- 
inff  is  being  erected.  Tb»  case  d  Howes  t. 
Reliance  Wire  Ca,  supia  [46  Uinn.  44.  48  N. 
W.  448],  however,  establishes  an  exception  to 
this  rule  whldi  Is  to  the  effect  that  where  the 
material  required  (or  the  erection  of  a  building 
is  specially  prepared  for  it  at  the  shop  of  the 
contractor  with  the  consent  of  the  owner,  the 
material  Is  deemed  to  have  been  furoldied  on 
the  premises.  Ae  exertion  ou^t  not  to  be 
extended  to  csaea  not  fairly  within  tbe  principle 
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upon  which  it  rests,  otherwise  the  door  will  he 
evened  for  fraud  or  collosion  between  the  con- 
tractor and  the  mechanic  or  materialman.  The 
finding  of  the  trial  court  in  this  case  brings  it 
clearly  within  the  exception  for  the  work  of  the 
plaintiff  was  by  the  consent  of  the  defendant, 
performed  at  the  shop,  and  it  was  there  passed 
uikon  by  the  defendant,  by  his  architect,  as  the 
work  progressed.  Tb*  defendant  and  the  con- 
tractor adopted  the  ihop  as  the  place  for  doing 
the  work  whidi  was  necessary  to  be  done  In  the 
erection  of  his  house.  The  plaintiff's  right 
to  a  lien  then  is  exactly  what  it  would  have 
been  If  he  had  performed  the  labor  in  the  prep- 
aration of  the  materials  for  the  erection  of  the 
house  on  the  premises  upon  which  it  was  being 
built,  and  the  contractor  had  refused  to  permit 
the  product  of  his  wwk  to  be  placed  in  the 
bouse.  It  follows  that  tha  Cut  that  the  woric 
wu  dona  at  tibc  dwp  and  not  tm  tbe  premlMs 
doea  not  aflbet  tha  i^lntifl*B  rii^t  to  a  Uai.** 

[f]  WUle  wft  eonmde  tSut  the  antboritlM 
mn  not  bamHmlous  upon  the  question  of  tbe 
necessity  at  material  actually  going  Into  and 
becoming  a  part  of  tbe  stmctare  In  order  to 
snppcnt  a  Uen  rigbt,  which  is  tbe  partlcnlar 
qneetloD  we  are  now  considering;  we  tblnk 
the  decided  wd^t  of  anflwrlty  Is  in  baimony 
wlQi  tbe  early  boldlng  of  this  court  in  tbe 
Desuy  Hotel  Case  and  the  cases  from  other 
courts  above  quoted  from.  This  view  of  the 
law  finds  support  In  the  following  authori- 
ties: Tr&mm^  v.  Moont,  68  Tex.  210,  4  S.  W. 
377,  2  Am.  St  Rep.  479 ;  Watts  v.  Whlttlng- 
tOD,  48  Md.  353;  Nelson,  Benton  &  O'Donnelt 
V.  Iowa  Bast  R.  Co.,  61  Iowa,  184,  1  N.  W. 
434,  33  Am.  Rep.  124;  Bums  v.  SeweU,  48 
Minn.  425,  61  N.  W.  224;  Crane  Co.  V.  FideU- 
ty  &  Guaranty  Co.,  74  Wash.  91, 182  Pac.  872; 
Phillips,  Mechanics*  Liens  (3d  Ed.)  p.  260; 
2  Jones,  Liens  (8d  Dd.)  S  1329. 

Now,  Is  appellant  rendered  liable  npon  its 
bond  for  the  material  furnished  In  good  faith 
by  respondent  with  the  understanding  that 
it  was  to  be  used  in  the  constmction  of  the 
plant,  though  not  so  used,  as  pr<^rty  prl- 
rately  owned  would  be  under  our  lien  stat- 
ute. It  is  true  the  contractor  and  snbcontrac- 
tor  are  not  by  express  words  in  the  statute 
made  the  agents  of  the  surety  upon  the  bond 
for  the  contracting  of  each  liability  as  they 
are  made  the  agents  of  the  owner  of  private 
property  by  the  language  of  our  Uen  statutes; 
but  we  think,  neverthelesa.  In  the  view  of 
the  law  announced  In  the  Pennsylvania  and 
Minnesota  cases,  above  quoted  from,  the 
contractor  and  subcontractor  do  become  the 
representatives  of  the  surety  for  the  purpose 
of  contracting  such  liability  as  against  tbe 
surety.  We  have  seen  that  the  statutory  con- 
dition of  the  bond  which  was  given  in  this 
case  is  that  the  contractor  shall  pay  subcon- 
tractors and  all  persons  who  shall  supply 
Bubcontnctors  "with  ivovlBlons  and  suppUes 
for  the  carrylnc  on  of  sudi  work."  The 
words  "looTiaUHUi  and  supplies,"  so  used,  we 
think,  Indnde  materials  woA  as  the  rihetf 


metal'  furnished  by  reqKmdent;  and  the 
wo^  "for  the  carrying  on  of  sodi  work'*N^ 
reter  to  the  furnishing  to  subcontractors  of 
such  material  fOr  that  purpose  in  good  faith, 
thooflSi  It  may  not  be  actually  used  in  the 
ccmstmctloa  of  the  building  or  plant  by  rea- 
son of  some  fftnlt  of  the  contractor  or  sub* 
cMQtractor,  and  wlttiout  fault  of  the  one  so 
ftunlflhlng  the  material. 

[I]  It  is  further  contended  In  appeUant's 
behalf  that  respMidoit's  claim  against  appei- 
lant,  as  surety  on  the  bond,  must  fall  because 
the  material  so  furnleAied  by  It  was  not  deliv- 
ered at  or  near  the  school  building  in  which 
the  plant  was  being  Installed.  The  decision 
of  the  Pennsylvania  court  in  HlnChman  v. 
Uraham,  above  quoted  from,  is  authority 
against  this  contenticm,  as  is  also  tbe  decision 
of  the  Minnesota  court  in  Berger  v.  Tornblad, 
above  qu(Aed  from.  TUs  view  of  the  law 
also  finds  support  in  Trammell  v.  Mount  68 
Tex.  210,  4  8.  W.  377, 2  Am.  St  Rep.  479,  and 
jflrans  Oo.  v.  International  Trust  Co.,  101 
Md.  210,  60  Atl.  667,  100  Am.  St  Bep.  66S,  4 
Ann.  Cas.  831.  The  following  of  onr  deci- 
sions, it  is  insisted,  hold  to  the  contrary; 
but  we  think  they  do  not  do  so  when  critical- 
ly read.  Knudsmi-Jacob  Co.  v.  Brandt  44 
Wash.  68,  87  Pac.  43,  was  tbe  sale  and  deliv- 
ery of  the  material  to  one  who  was  engaged 
In  constructing  a  number  of  houses  and  was 
made  under  such  circumstances,  as  It  was 
there  held,  that  it  could  not  be  determined 
what  particular  portion  of  the  material  was 
furnished  for  any  particular  house.  This 
was  the  real  reason  that  the  lieu  claim  could 
not  be  Bostained.  In  Uttle  Bros.  Mill  Go.  t. 
Bakw,  57  Wash.  311,  106  IPac.  910,  135  Am. 
St  S^.  080,  the  lien  claim  failed  for  the  same 
reason.  In  Qate  City  Lnmb^  Ca  t.  Uon- 
tesano,  00  Wad).  586,  111  Pac.  799^  ttiere  was 
involved  a  claim  against  the  city  of  Mon- 
tesano  because  of  its  figure  to  require  ot  the 
contractor  a  bond  in  compliance  with  the 
statute;  it  being  for  lumber  claimed  to  have 
been  furnished  tor  the  carrying  on  of  the 
work.  The  claimed  delivery  consisted  only  of 
the  lumber  company  placing  the  lumber  upon 
cars  at  a  railroad  station  for  shlpmeut,  some 
distance  from  the  place  where  the  work  was 
being  carried  on.  Thereafter  a  large  part 
of  the  lumber  was  diverted  and  not  used  in 
tbe  structure  at  alL  This,  it  was  held,  was 
not  such  a  delivery  at  or  near  the  place  where 
the  lumber  was  to  be  used  as  to  give  the  lum- 
ber company  a  right  of  action  upon  the  bond. 
In  that  case  there  was  no  understanding  and 
no  necea^dty  for  tbe  lumber  being  delivered  at 
a  sh(^  or  place  where  the  contracts  or  anb- 
contractor  was  specially  preparing  his  ma- 
terial before  being  idaced  in  tbe  stmctur^  as 
In  this  case.  We  tblnk  none  of  these  cases 
are  cOntrolUng  here.  The  question  of  wheth- 
er a  delivery  of  material  to  a  contractor  or 
subcontractor  is  such  as  to  entitle  tbe  one,  so 
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farnlBhlDg  It;  to  recover  upon  tbe  bond^lf  the 
work  be  public,  or  to  a  Ilea  if  the  work  be  prl- 
vati^  is  not  one  whldi  can  be  determined  by  a 
hard  and  Xast  rule  applicable  to  all  cases.  It 
seems  to  oa  that  where  material  is  delivered  to 
a  snbcontractor  in  good  faith,  for  the  carrying 
on  of  tlie  wwk  as  in  tl^s  casey  at  a  convenient 
slup  of  the  snhcmtractor,  where  It  Is  under- 
stood, that  the  material  Is  to  be  ivepared  for 
the  structure  and  Vbe  work  of  such  prepara- 
tion is  there  actually  being  done,  that  such  a 
delivery  Is  suffldent  to  entitle  tbe  material- 
man BO  furnishing  and  delivering  tbe  material 
to  recover  upon  the  bond  given  for  the  securi- 
ty of  the  matalalman.  In  other  words*  we 
think  such  a  d^ivery  is  in  ^ect  the  same  as 
If  made  at  the  place  where  the  material  Is  to 
become  a  part  of  the  structure. 

We  conclude  that  the  judgment  must  be 
atUrmed.  It  la  so  ordwed. 

MAIN,  a  3^  and  MOUNT,  HOLOOBCB, 
«nd  FULUDBTON,  JJ.,  coocnr. 


rAWKNER  OURRIB  ft  CO.,  Ine,  T.  SANI- 
TABT  FISH  oa  et  aL   (No.  14885.) 

(Saprane  Coort  of  WadUngton.  Jul,  0,  lOlB^f 

1.  ATTA<miCENT  <=)>24S— DZSCHABGE— MOTIOIT. 

In  view  of  Bern,  ft  Bal.  Code,  |  674,  Held, 
tliat  a  motlDn  rapported  by  affidavits  to  dis- 
charge attachment  upon  the  statutory  ground, 
declared  by  section  67S,  that  ^e  writ  of  at- 
tachment was  improperly  issued,  was  ■uffident, 
the  affldavits  in  support  of  the  moti<m  contro- 
verting tike  affidavit  on  which  the  attachment 
was  iuued,  for  it  is  unnecessary  that  the  mo- 
tion contain  all  the  dements  of  a  traversing 
pleading. 

2.  ATTAOHVEnr  4=9243— tDxacsABOB-'MonoN 
— Aherdhsnt. 

Where  defemJant's  original  motion  to  dls- 
diarge  an  attadunent  was  sufficient,  the  al- 
lowance of  an  amendment  to  the  motion  was 
not  error. 

8.  Attachhxnt  ^2^— Disceabok— AmoA- 

VITB, 

Where  an  attachment  was  granted  on  an 
affidavit  tiiat  defendants  were  acting  In  unlaw- 
ful coUtisioa  and  were  about  to  assign,  secrete, 
and  dii^mse  of  their  prt^Mrty  with  intent  to 
ddaj  and  defraud  thdr  creditor^  Md,  that  an 
order  discharging  the  attachment  on  oontro- 
Terting  affidavits  that  the  property  levied  upon 
had  never  beoi  the  property  of  defendant^  etc^ 
was  proper. 

Department  2, 

Appeal  from  Bnperior  Ooort,  Skagit  Oonn- 

tyx  Augustus  A.  Brairiey,  Judge. 

Action  by  Fawkner,  Ourrie  ft  Company, 
Incorporated,  against  the  Sanitary  Fish 


Company  and  another.  From  a  final  order 

dissolving  and  dlschar^ng  writ  and  levy  of 
attadun^t,  plalntlft  appeals.  Affirmed. 

Dudley  O.  Wooten,  of  Seattle^  for  appel- 
lant 

HOLGOMB,  J.  Ai^lant  seeks  a  rever- 
sal of  a  final  order  of  the  court  bdow,  dis- 
solving and  dladiarglng  a  writ  and  levy  of 
attadiment  upon  1,860  cases  of  salmon  fish 
seized  as  belonging  to  the  respondenta.  The 
original  affidavit  for  attachmrat  was  based 
upon  the  ground  thab— 

"Defendants  acting  in  anlawfol  coUodon  are 
about  to  asdgn,  secrete^  and  dispose  of  their 
property  with  intent  to  delay  and  defraud  thdr 
creditors,  indndlng  plalntitf." 

On  Mardi  IS,  1918,  respondent  aerrvd  and 
filed  a  motion  to  dlsdurge  the  atta<Amatt 
supported  by  affidavits,  upon  the  statntory 
ground  (Bern.  &  BaL  Gode^  |  678)  "that  the 
writ  of  attachment  •  •  •  was  lmf»oper- 
ly  and  irregularly  issued.",  Tliis  motlm  cansa 
on  to  be  heard  Mardi  21, 1918,  at  which  time 
upon  a  ahowlng  by  aM)tiiant  the  hearing  was 
postponed  to  March  28,  1918^  and  an  ord«- 
Issued  directing  the  sheriff  to  rdease  from 
the  levy  all  of  the  property  In  excess  of  the 
value  of  (1,^;  appdlant's  cause  of  actlw 
being  for  tbe  sum  of  approximately  fOOO. 
On  March  27,  1918,  appellant  served  an 
amended  complaint  and  oa  March  28th  filed 
an  amended  and  supplemental  affidavit  for 
attachment  before  the  hearing  on  that  day  of 
the  motion  to  discharge,  which  am^ded  and 
siQtplon^tal  affidavit  for  attachment  made 
Uie  foUXmrtng  additional  auctions: 

"That  prior  to  Sbieb  1.  HKIS,  defenlants  had 
assigned,  secreted,  and  disposed  of  a  part  of 
their  property  witii  intent  to  delay  and  defraud 
thdr  creditors;  and  prior  to  March  1,  1918, 
defendants  had  converted  a  part  ot  their  proper- 
ty into  money  for  the  purpose  of  pladng  it  be- 
yond the  read!  of  thdr  creditors  and  to  delay 
and  defraud  their  creditors;  and  that  prior  to 
March  1,  1918,  and  since  that  date,  deftindaats 
were  about  to  convert  a  part  ti  their  pnverty 
into  mimey  for  the  purpose  of  pladng  the  same 
beyond  the  teach  of  their  creditors  and  to  delay 
and  defraud  their  creditiWB." 

Votuminoas  counter  affldavits  were  filed  tty 
respondents  in  support  of  thdr  motion  to 
discharge  the  attadunent,  traversing  at 
length  and  in  ietaSl  the  allegatiwis  of  the 
amended  complaint  and  the  affidavit  for  at- 
tacluneut  of  aK>eUant,  tending  to  show  col- 
luidoD  for  the  purpose  (tf  delaying  and  de- 
frauding their  creditors,  and  denying  that 
they  bad  disposed  of  any  iwrt  of  their  prop- 
erty with  intent  to  delay  and  defraud  cred- 
itors, or  converted  the  same  Into  money  for 
the  purpose  of  placing  It  beyond  the  reach 
of  and  to  delay  and  defraud  creditors,  or 
that  they  were  about  to  convert  a  part  of 
thdr  T^copats  Into  money  tat  audi  pnxpoSBu 
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TolumlnouB  affldsTlts  were  also  filed  hj  ap- 
pellant, att^ptlns  to  estabUsh  the  transac- 
tions referred  to  tliereln  as  fraodnl^t  aod 
coUaslTe  and  committed  with  the  intrat  of 
defrauding  the  credltora  Upon  the  reading 
of  the  affidavits  on  the  hearing,  the  court 
made  findings  of  fact  and  conclusions  of  law 
in  favor  of  respondoitB,  and  discharged  the 
writ  and  levy  of  attadtunoit. 

Appellant  objected  to  the  original  motion 
to  dlsduu^  Che  attadunent,  vpon  ttie  ground 
that  the  same  piesents  no  imm  to  be  tried, 
dnoe  it  did  not  state  facts  Mflleleat  to  ottitle 
defmdante  to  any  rdiet  or  to  raise  any  Issne 
of  law  or  £ac^  whldi  obJectbHi  was  by  the 
conrt  OTomilc^,  and  plaintiff  imcepted. 
Thereupon  defendants  moved  for  leave  to 
amend  and  amplify  their  motion  to  dlssolTO 
the  attachmwit,  wtalcii  was  granted  by  the 
oonrt  and  to  which  piainHif  excepted,  and 
the  motion  to  dJachane  was  tbereopon 
amoided  by  adding  the  worda: 

"And  the  Raid  writ  of  attachment  was  Improp- 
erly issued  and  was  Issued  upon  an  affidavit 
which  is  untrue,  and  no  fact  ever  existed  or 
now  exists  which  entitled  or  now  entitles  the 
l^aiatiff  to  the  writ  of  attachment  hereiB." 

This  motion  was  supported  by  several  afll- 
davits  on  the  part  of  reapondenta  ^e  oonrt 
thereupon  proceeded  to  the  hearing,  and  both 
parties  read  th^  affidavits  in  evidence. 

We  are  unaided  by  any  brief  at  argnmait 
on  behalf  of  respondents. 

[1]  It  seems  to  be  contended  by  appellant 
that  the  motion  to  diat^arge  the  attacbm«Dt 
In  Itself  shonld  contain  all  the  dements  of  a 
traversing  pleading.  This  is  not  correct 
The  statute  heretofore  dted  provides  that 
the  motion  to  discharge  the  attadunoit  shall 
be  upon  fbe  ground  that  the  same  was  Im- 
properly or  Irregularly  issued.  When  the 
motion  Is  based  upon  affidavito  <m]y,  it  is 
onnecessary  for  ttie  motion  itself  to  be  more 
predae  Qian  the  statutory  language ;  but  the 
affldavita  mtut  specifically  and  predsdy 
abov  that  there  existed  no  gronnds  for  at- 
tadlunent  as  allied.  It  la  further  provided 
(Bern,  ft  Bal.  Code,  |  074)  that— 

"If  the  motion  be  made  upon  affidavlta  npon 
the  part  of  the  defendant,  but  not  otherwise, 
Uie  plaintiff  may  oppose  the  same  by  affidavits 
or  other  evidence  In  addition  to  those  on  wbUd) 
the  attaduneat  was  issued." 

rniat  provlston  was  followed  by  the  defend- 
ants In  this  case,  providing  for  supporting 
the  motion  by  affldavlts,  whlcJi  authorized 
Idatntlfr  to  oppose  the  same  by  affidavits,  or 
other  evidmce.  In  addition  to  those  <m  which 
the  attachment  was  Issued.  This  procedure 


was  followed,  and  the  objection  of  appelant 
was  untenable;  This  practice  was  approved 
by  this  court  In  the  cases  of  Hans^  v.  Doher- 
ty,  I  Wash.  461,  25  Pac.  297,  and  Wlndt  t. 
Bannlza,  2  Wash.  147, 28  Pac.  18». 

it]  The  original  motion  to  discharge  the 
attachment,  being  supported  affidavits 
traversing  t2ie  afi&davlto  of  anieUant,  was 
snffldenib  under  our  statu ta  niere  was 
therefbre  no  error,  and  Indeed  ttwn  was 
no  necessity,  to  permit  respondents  to  am«id 
and  amplify  the  motion  to  discharge  the 
attachment  as  was  done. 

(t]  It  la  vlgwously  eonttnded  by  appdlant 
that  the  paoote  1^  reqwndenta  1^  affldavita 
WM«  Insaffident  In  fact  and  In  lav  to  justify 
the  findings  and  condnslons  supporting  the 
order  to  dladiatge  the  attaduneot  A  caioftd. 
eiaTninatlon  of  the  tecocd  diadoeea  that  the 
respondents  traywaaa  every  material  al- 
legation on  the  part  of  the  at^ellants  tending 
to  tntfport  the  attadmieot,  wlOumt  equivoea- 
tlmt  or  eraalOB.  It  was  also  dunrn  1^  ooi^ 
roboratlng  affldaTlta  by  other  afflanto  cm* 
corned  In  the  transactions  that  fibe  flab  levied 
upon  under  the  writ  of  attachment  had  never 
been  the  property  of  the  Sanitary  Fish  Com- 
pany, but  was  the  property  of  a  ooncem  called 
Syme,  Bagl^  ft  Co.,  wtiL(^  had  contracted 
with  defendant  Carroll  pwamuaiy  to  racaa 
and  recondition  the  lldi  on  acooont  of  ita 
having  been  damaged  and  rendered  unmar- 
ketable prior  to  Deconber  14,  1917,  when  It 
was  purchased  by  that  company,  and  that 
the  only  interest  def  raidant  Carroll  had  in  the 
eahnon  arose  out  of  his  contract  to  recan 
and  recondition  It  for  Syme,  Eagle  &  Co.,  and 
that  no  part  of  the  fish  seized  had  ever  been 
the  property  of  either  of  the  defendants. 

It  was  hdd  In  Watson  v.  Shelton,  06  Wash. 
426,  106  Pac.  8B0^  that  It  was  not  error  to 
dladiarge  an  attachment  issued  on  the  ground 
that  the  dtf  endant  was  about  to  convert  pn^ 
'er^  into  money  for  the  purpose  of  placing  It 
b^ond  the  reach  of  his  creditors,  where  the 
affidavit  of  attachment  was  controverted  1^ 
affidavit  showing  that  no  attempt  had  been 
made  to  aeD  property  and  that  the  debtor 
desired  his  creditors  to  recdve  the  full 
amount  to  which  they  were  entitled.  It  Is 
there  held  that,  there  being  a  direct  and  ex- 
plicit controversion  of  the  ground  of  attach- 
ment  set  forth  In  the  original  affidavit,  no 
error  was  committed  In  dissolving  the  writ  of 
attachment  The  same  prindple  applies  hera 

No  error  was  ccmimltted  by  the  trial  court 
n[>on  the  showing  made  before  him  discharg- 
ing the  writ  of  attadunent 

The  order  is  therefore  affirmed. 

HAIN,  a  J.,  and  MOUNT,  PABKEB,  and 
rOLI^BTON,  TJ.,  eoncnr. 
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OIUD  my.  00.  t.  fisher  et  aL 

(No.  14886.) 

(Supreme  Coart  of  Waahingtoo.  Jan.  9,  1919.) 

1.  MOBTOAaSS  4=3310— Pabtiax.  Reueasi. 

Under  prarUoti  for  partial  reltaaea  in  case 
tbe  mortsagor  abould  the  lands  and  put 
the  plat  oa  recwd,  no  such  release  could  be 
required  wliere  the  plat  was  not  recorded. 

2.  Mkohakkw'  Lxxhs  ^oTOOO)  —  Fobkoxa- 

SUBE— LnOTATXONB. 

Under  tbe  direct  proTisioos  ot  Rem.  Code 
im,  S  1138,  a  aoit  to  foredoM  a  mechanic's 
lien  must  be  eommenoed  within  eight  montlis 
after  filint  dalm  in  order  to  make  the  lien  ef- 
fective. 

8.  JUDGUEin*  «»707— OOHCLUSITBIfMB— PBB- 

soirs  Not  Pabtibb— Pbiobitibs. 
One  who  is  not  a  party  to  a  medianlt^s  Hen 
foredoiure  proeeedinia  is  not  bound  bj  tiiie  lien 
judgment,  and  his  prior  mortgage  will  not  be 
subverted  to  inferiority  to  audi  lien  judgment. 

4.  Mechanics'  Liens  *=»247— Reuotai-  of 
Buildings. 
Rem.  Code  1915,  |  1146^  providing  for  re- 
moval and  sale  from  the  land  oi  property  snb* 
ject  to  a  medianle's  Uen.  in  ease  the  tiOe  to 
the  land  cannot  be  subjected  thereto,  applies 
only  to  cases  where  tbe  work  or  material  was 
furnished  at  tiie  instance  ot  a  party  owning 
leas  than  tbe  fee,  but  not  to  liens  placed  by 
the  owner  of  the  fee  on  premises  subject  to 
prior  mortgage. 

Department  2. 

Appeal  from  Superior  Court,  Padflc  Coun- 
ty ;  H.  W.  B.  Hewen.  Judg& 

Suit  by  tbe  GUe  InTestment  CcHnpany 
against  H.  H.  nsber  and  aaottaer,  doing  busi- 
ness under  tbe  firm  name  and  style  of  Fish- 
er, Tborsen  &  Co.,  and  others.  Judgment  tot 
plaintiff,  and  defendants  appeal.  Affirmed.  ' 

N.  H.  Bloomfleld,  of  Sea  View,  for  appel- 
laate. 

Welsh  &  Welsh,  of  Soutli  Bend,  for  re- 
spondent. 

HOLCOMB,  J.  Respondent  brought  this 
action  to  foreclose  Its  mortgage  in  July,  1916. 
On  April  2,  1913,  the  Klipsan  Land  Company 
executed  and  delivered  to  tbe  respondent 
three  promissory  notes,  each  for  $3356.25, 
with  interest  at  6  per  cent  per  annum  until 
paid,  payaUe  in  one,  two,  and  three  years 
respectively.  For  the  security  of  tliese  notes 
tile  Klipsan  Land  Company  executed  and  de- 
livered Its  mortgage.  No  part  of  tbe  notes 
or  mortgage  bad  ever  been  paid,  excepting 
that  on  April  13,  1914,  $600,  on  May  7.  1914, 
$50,  on  June  6,  1914,  $50,  and  on  October  10, 
1915,  $50,  were  paid. 

Tbe  mortgage  provided  that,  in  case  de- 
fault be  made  in  the  payment  of  the  princi- 
pal or  interest  on  any  of  said  notes,  tbe 


uMH-tgagee  had  tbe  option  to  «lect  and  de- 
clare all  of  the  notes  to  be  doe.   It  farther 

provides: 

"It  is  agreed  between  the  parties  hereto  that 
tbe  first  party  may,  if  he  so  desires  to,  can  so 
said  lands  abore  described,  or  any  part  there- 
of, to  be  platted  into  lots  and  blocks,  dedicat- 
ing streets,  alloys  and  public  way  to  the  public, 
and  that  immediately  upon  said  plat  being 
placed  of  record,  the  land  so  dedicated  for 
streets,  alleys  or  public  way  shall  tliereupon  be 
discharged  from  tbe  lien  of  the  mortgage  with- 
out any  further  actim  on  the  part  of  tither 
party  hereto. 

"It  is  further  agreed  that  if  Uie  first  party 
shall  plat  said  property  above  described  or  any 
part  thereof  into  lots  and  blocks,  that  it  may 
sell  and  dispose  of  any  of  said  lots  or  any  num- 
ber of  lots,  and  the  second  party  will  ezecnte 
tlie  proper  instrument  or  instruments  discharg- 
ing from  the  lien  of  the  mortgage  the  property 
so  BoiA  upon  tbe  first  party  giving  to  the  sec- 
ond party  one-lial£  of  the  purchase  "price  a»  re- 
ceived by  second  party  for  the  property  so  sold, 
which  payment  so  made  riiall  apply  on  die  prin* 
cipal  and  interest  hereby  secured.  No  lot  to  be 
sold  for  less  than  $50.00." 

A  plat  of  the  lands  was  made,  but  It  was 
never  filed  or  recorded  In  tbe  office  of  the 
county  auditor  tor  tbe  reason  that  tbe  elril 
engineer  refused  to  deliver  same  until  paid 
for  his  services.  Tbe  Klipsan  Land  Com- 
pany or  KUpean  Hotel  Company  commenced 
to  erect  a  hotel  building  upon  a  part  of  the 
platted  town-site  pr(^)erty,  wliich  would  com- 
prlse  about  six  to  eight  lots  of  land  approxi- 
mately 300  by  450  feet  In  dimensifxi,  includ- 
ed In  the  Klipsan  Land  Company's  mortgage 
to  tbe  respondent  Defoidants  Lee,  Kline, 
and  Lagerqnlst  performed  work  and  labor 
upon  the  bote!  building  during  1914,  and  fil- 
ed liens  therefor  which  were  assigned  to  de- 
fendants Flsber,  Tborsen  &  Co.  who  bad 
sold  and  delivered  building  mat^ial  for  tbe 
hotel  building  from  June  to  September,  1914. 
and  filed  a  Uen  for  same.  On  Jime  12,  1915, 
Flsber,  Tborsen  &  Go.  f<Mreclosed  these  liens 
and  obtained  Judgment  for  $1,436.18,  corts 
$32.40,  and  an  attorney's  fee  ot  $150,  against 
tbe  Klipsan  Land  Company,  the  only  defend- 
ant. January  12,  1916,  execution  Issued  on 
this  Judgment,  and  Flsber,  Tborsen  &  Co. 
purchased  at  tbe  aberlff  sale  on  February 
19,  1916,  for  tbe  sum  of  $1,720.87.  tbe  prop- 
erty described  in  the  aberUrs  deed  Isaned  to 
it  February  24,  1917. 

It  was  alleged  by  aigtellants  that  tbe  Klip- 
san Land  Company,  when  the  material  was 
used  and  when  tbe  work  and  labor  were  per- 
formed in  tbe  construction  of  tbe  hotel  build- 
ing, bad  represoited  and  agreed  with  and 
assured  these  several  defendants  tbat  tbe  in- 
debtedness so  created  would  be  paid  in  cash, 
and,  it  not,  tbat  tbey  should  and  would  have 
a  lieu  upon  tbe  building  and  premises,  witb 
the  right  of  removal  of  the  building,  inas- 
much as  it  could  be  removed  without  Injury 
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to  the  land;  that  respondCDt  bad  kaowtedge 
of  and  acqoleeced  In  the  agre^ent  and  r«p- 
rescmtatloiu  of  the  KUpsan  Land  Oomi>an; 
with  the  other  defendants  herein;  that  the 
hotel  building  can  be  removed  wlthont  in- 
jur}* to  the  land,  and  appellants  desire  to  re- 
move same;  that  the  erection  of  the  build- 
ing and  the  famishing  of  labor  and  material 
by  defendants  were  with  the  knowledge,  con- 
scut,  and  concurrence  of  respondent  for  the 
purpose  of  increasing  the  value  of  the  prop- 
erty under  mortgage  and  Its  other  holdings; 
that  appellants  were  assured  by  the  KUpsan 
Lend  Company  that  respondent's  mortgage 
provided  that  the  premises  upon  wbldi  the 
bulIdlDg  was  to  be  erected  could  and  would 
be  released  from  the  effect  <tf  the  respond- 
ent's mortgage  upon  payment  of  a  minimum 
price  of  9B0  per  lot  for  the  lots  emlxraced 
In  the  hot^  premises.  Appellant  made  and 
good  a  tender  of  $400  for  the  pni^ose 
at  baring  req>ondait  decreed  to  release  six 
lots  of  the  hotel  grounds  from  the  effect  of 
Its  mortgage. 

Judgment  of  Coreclosure  was  render^  for 
respondent,  denying  the  appellants  the  right 
to  have  any  part  of  the  land  rdeased  from 
the  mortgage,  from  which  they  sppeaL 

AnwUants  contend  that  the  court  should 
have  held:  (1)  That  the  appellants'  rights 
under  thdr  sale  and  sheriff's  deed  are  su- 
perior In  law  to  those  of  Uie  reapondent,  al- 
though BObseQuect  In  point  of  time;  &) 
that  the  Glle  Jbivestment  Oonpany,  a  stocfc- 
hcOder,  vas  bound  hj  the  reiwesniti^ons  of 
the  BSlpsan  Land  Company's  president, 
Gapt.  A.  T.  Stream,  whoi  purchasing  the 
material  and  onploy^  the  labor  in  the  con- 
atnctbaa.  of  the  hotel  building;  (3)  that  un- 
der the  pecnllar  circumstances  shown  in  this 
cue  th«  right  of  Qie  removal  of  tJie  bidld* 
in^  if  so  desired,  shonid  have  been  granted ; 
(i)  that  the  respondent  was  est<q)ped  from 
Claiming  the  snperlOTity  of  its  mortgage  over 
the  Uens  of  the  appellants;  and  ^  that 
plaintiff  should  be  required  to  accept  $300  at 
the  $400  tendraed  and  on  d^iorit,  covering 
the  six  lots  at  $00  per  lot  under  the  release 
clause  <»C  the  mortgage,  and  to  execute  re- 
lease accordingly. 

[t]  Determining  the  fifth  dalm  first,  no 
relief  can  be  granted  of  that  nature  for  the 
prime  and  suffldoit  reason  that  no  plat  "was 
placed  of  record"  as  sttpnlated  in  the  mort- 
gage, and  no  one  therefore  is  bound  by  that 
provision,  even  granting  that  appellants, 
strangers  to  the  agreement,  would  be  enti- 
tled to  the  benefit  of  that  stipulation. 

[2]  Xo  actl<»i  was  c(mimenced  to  foreclose 
appellants'  liens  as  against  respondent  with- 
in  the  life  of  appeUanti^  liena.  Ron.  Godt^ 
f  U3S.  provides  that : 

"No  lien  created  by  this  chapter  binds  the 
property  subject  to  tbe  lien  for  a  longer  period 
than  dght  calendar  months  after  the  claim  has 
been  filed  unless  an  action  be  commenced  in  the 


proper  court  within  tbat  time  to  enforce  such 
Uen.  •  • 

It  was  said.  In  Davis  t.  Barts,  65  Wash. 

395,  U8  Pac.  334: 

"Since  the  lien  expires  by  force  of  the  statute 
unless  action  be  commenced  within  the  statu- 
tory time,  it  is  necessary  to  the  pleading  and 
proof  of  a  vaHd  Uen  that  the  complaint  allege 
and  evidence  slww  that  tbe  work  was  done  or 
materials  furnished  within  that  time,  or  die 
action  cannot  be  maintained.  This  necessari- 
ly results  from  the  wording  of  the  statute,  as 
constmed  by  this  court  in  a  number  of  deci- 
sioDS.  Rees  v.  Wilson,  60  Wash.  339,  97  Pac. 
245;  Northwest  Bridge  Co.  v.  Tacoma  Ship- 
bnlldhig  Ooi,  86  Waah.  333,  78  Pac.  906;  Pe- 
terson V.  Dillon.  27  Wash.  78,  07  Fac  387: 
PowaU  V.  Nolan,  27  Wash.  S18.  67  Pnc.  712.  98 
Pac.  880. 

"It  is  the  manifest  purpose  of  this  statute  to 
require  the  claimant  to  bring  suit  to  establish 
his  lien  while  the  evidence  upon  which  it  rests 
is  sufficiently  recent  to  enable  any  party  inter- 
ested to  successfully  contest  it  if  the  facts  do 
not  warrant  the  lien,  ^e  claimant  must  ac- 
cord this  opportunity  within  the  time  limited 
or  lose  his  Uen.  It  is  equally  manifest  that  tUs 
ri^t  of  contest  Is  aa  valuable,  and  should  b« 
ss  available,  to  a  mortgagee  aa  to  the  owner. 
A  mortgi«e«  has  something  more  than  a  mere 
right  to  redeem  as  against  an  antecedent  lien. 
He  has  a  right  to  contest  its  validity  or  assail 
its  priority  if  the  evidence  warrants  either  de- 
fense. He  is  entitled  to  his  day  in  court  upon 
these  matters,  within  the  period  fixed  by  the 
statute.  In  this  respect  there  is  no  valid  dis- 
tinctiou  iMtween  necessary  parties  and  proper 
parties.  Union  Nat  Sav.  ft  Loan  Ass'n  v.  Hel- 
berg,  152  Ind.  139,  51  N.  B.  916." 

What  appellants  attempt  is  to  establish 
their  Uena  and  judgment  -Aa  superior  equi- 
ties, althou^  subsequent  In  time,  by  alleged 
notice,  consent,  and  estoppeL  This  they 
should  have  sought  In  their  prior  suit. 

[S]  Bespondent,  not  having  been  a  party 
to  appellants*  lien  foreclosure  proceedings, 
cannot  be  bound  by  the  lien  Judgment  and 
have  a  prior  mortgage  subverted  to  inferiori- 
ty to  appellants'  subsequent  lien  judgment. 
Appellants'  second  contention  cannot  be  up- 
held for  tbe  same  reasons. 

[4]  As  to  the  third  contention,  in  regard 
to  the  removal  of  the  building,  we  held  in 
CuUer  V.  Keller,  88  Wash.  334.  153  Pac.  15, 
U  R.  A.  1917G,  1116.  that  secUon  1146,  Rem. 
Code,  providing  for  the  removal  and  sale 
from  the  land  of  property  subject  to  a  me- 
chanic's Hen,  In  case  the  title  or  interest  in 
tbe  land  cannot  be  subjected  to  a  Uen,  has 
application  only  to  cases  where  the  work  or 
material  was  furnished  at  the  Instance  of  a 
party  owning  less  than  the  fee,  and  not  to 
Uens  placed  by  the  owner  of  the  fe^  on  prem- 
ises subject  to  prior  mortgages. 

The  Judgment  of  the  trial  court  must  be 
affirmed. 

MAIN,  O.  3.,  and  MOUNT.  FDLLERTON, 
and  PABEICB»  JJ„  ocmcnr. 
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STATE)  T.  W&RNITSOH.    Q^o.  14876.) 
(Svproiie  Oonrt  oC  Wadtlnston.  Jan.  10;  1919.) 

1.  OracnfAX.  IiA,w  «s»110B(l)  —  Appkait- 
Stbikiko  AjnDAvnB  rok  Bbooed.  . 

Affidavlta  mppcfftiag  motion  for  new  trial, 
fonnd  in  record  in  transciipt  certified  to  bj  derk 
of  trial  court,  most  be  ebicken,  on  state's  mo- 
tion, becaoae  not  embodied  in  atatement  of  facta 
or  bill  of  excqttioiis  certUed  bj  trial  Jodga. 

2.  CsnciNAL  Law  «s»11G9C2)  —  Apfbai>-Bk- 

TXKW— TnDXOI<— BTIDUrOB. 

Wbere  there  was  poritlTe  vfidence  to  ma- 
tain  every  esBential  aUesattoa  of  information, 
and  caae  was  submitted  under  instructions  to 
which  no  exception  was  taken,  no  error  can  be 
predicated  on  insuffidew^  of  eridenoe  to  Joa- 
tUj  Teidiet  of  guUtj. 

D^rtment  1. 

^peal  CrcHm  Superior  Court;  TaUma 
County;  Geo.  B.  Holdoi,  Jiidse. 

PoUy  Wemitsch  was  conTlcted  of  nnlaw- 
fallly  selUng  intoxlcattng  liquor,  and  she 
appeals.  Affirmed. 

WiUlam  M.  Tbompoon,  of  North  TaUma, 
and  Charles  F.  Bolin,  of  TtqipeiilBh,  for  ap> 
pellant 

O.  B.  Scbumann  and  J.  Lenox  Ward,  both 
of  North  Takima,  for  the  Btat& 

MITCHELL,  J.  Appellant  was  convict- 
ed by  a  Jury  of  the  unlawful  sale  of  Intoxi- 
cating liquor,  and  has  appealed  from  the 
Judgment  altered  on  the  verdict 

From  appellant's  brief,  wbicb  Is  short  and 
irregular,  according  to  subdivision  2,  mie 
8  (132  Fac.  zll)  of  the  rules  of  this  court, 
we  understand  tbat  only  two  alleged  errors 
are  claimed,  vie:  Unit,  the  denial  of  a 
motion  for  a  new  trial;  aiid,  second,  Insuffl- 
dency  of  the  evidence  to  justify  the  ver- 
dict 

[1]  As  to  the  motion  for  a  new  trial,  it 
was  based  upon  grounds  whldi  required  It 
to  be  supported  \>j  affidavits.  It  appears 
that  affidavits  were  used,  at  least  they  are 
found  In  the  record  here  only  la  the  tran- 
script certlfled  to  by  the  derk  of  the  trial 
court  These  the  respondent  moves  to  strike 
because  they  are  not  embodied  In  a  state- 
ment of  facts  or  bill  of  exceptions  certlfled 
to  by  the  trial  Jndge.  The  motion  must  be 
granted.  Hendrix  t.  H«idrlz,  101  Wash. 
03.5,  172  Pac.  819. 

[I]  As  to  the  other  point,  the  evidence  was 
conflicting.  There  was  positive  and  direct 
erldmce  to  snstaln  every  essential  allega- 
tlim  of  the  Inflormatton.  No  exception  was 
taken  to  any  of  the  Instructions  given  to 
the  Jury.  Accordlni^.  it  cannot  be  sncoess- 
fnlly  claimed  the  verdtet  and  Jodgment  were 


erroneous  In  tUs  reqtect    SUiser  r.  Meti 
Co.,  101  Wash.  67,  171  Faa  1082. 
Judgment  affirmed. 

MAIN,  C.  and  MACKINTOSH.  TOEr 
MAN.  and  OHADWICK,  JJ^  ooncor. 


JONBS  at  ux.  T.  BEBO  et  nx.  (N«  148063 
(Snpreme  Ooort  of  Washington.  Jan.  9,  1019.) 

3.  VbNDOB  AMD  POBOHAUB  ^S9»231(l!^BOHA. 

Fids  PaBCHA8EB-~Nonox  — Bbcobds—Ih- 

DEX. 

Deacription  of  property  "par^  ^  certain 
lots,  though  insnffident  for  a  deedi  Is  aa&dait 
deaeriptloa  of  prtq^erty*  la  Index  required  by 
Ben.  Code  llOS,  |  8787,  of  neoided  deed^  to 
coaatitate  aottea. 

2:  Vknsob  and  Pubchaskb  «s9281(^BoirA 
Fisx  PuacnASBB— NoncB— Bacoans-DiKD 
IN  Gbain  of  Title. 
Deed  conveying  part  ofaU>tiB,BofBraalt 
also  Incambera  the  remainder  of  the  lot  with 
a  building  icetrictkm,  la  the  diatn  (tf  title  of 
remainder,  as  regards  its  record  being  notice  to 
purcliaser  of  the  remainder,  and  this  though  it 
is  executed  by  one  only  «t  the  owners  of  the 
remainder. 

8.  Vbndob  AMD  Pubchaskb  ^32S1(^— Boka 

FlDX  PUBOHABB— NonOB— BBOOBDS— DBBD 

or  Past  or  Lot  Wxxh  "SIasbhbiit." 
Beoord  of  deed  of  pert  of  Lot,  with  imposl- 

tioa  of  building  restriction  on  remainder,  with  In- 
dex descriUng  property  as  "part"  of  lot,  is  no- 
tice to  purchaser  of  r«nainder ;  sudi  restriction 
being  a  grant  of  an  "easement**— "a  i>rivilege 
or  advantage,"  in  part,  of  the  lot 

[Ed.  Note.— For  other  definition^  see  Words 
and  Phrases,  First  and  Second  Series,  Ease- 
ment] 

4.  TsHAnoT  IN  COuvoN  &=>41  — Grant  bt 

OnB  TKNANT— CONnBMATION  BT  OTHEE. 
The  act  of  P.,  in  connection  with  deeding 
his  lot  Imposing  a  building  restriction  thereon, 
of  Imposing  a  building  restriction  on  an  adjoin- 
ing lot,  owned  In  commim  by  htan  and  (X,  and 
the  previous  oral  agreement  between  P.  and  Ol 
that  there  should  be  radi  reatrletlona,  hM  oon- 
firmed  and  rvidered  eflectual  hy  C  thereafter 
Joining  P.  ia  a  quitdaim  of  their  lot. 

B.  Vbndob  and  Pubohabbb  ^aSSt^  — 
BinxDiNo  BmMonoNs— Pbbbohb  Bouivd. 
Bunding  restrictlott  Imposed  by  deed  of  P. 
Ml  lot  owned  in  common  by  F>  and  0..  con- 
firmed  by  Ol  Joining  P.  in  a  qoitelaia  of  the 
lot  to  B.,  botmd  B.'8  grantee,  thou^  B.*s  deed 
purported  to  convey  the  lot  free  of  incnmbrane" 
es ;  the  deeds  being  recwded. 

9.  Dbbds  «a>131--Qiniouiii--8Anauatn» 

or  MOBTOAOB. 

The  grantee  in  a  qnltdalm  takes  tte  laad 
subject  to  building  restrictions  which  the  gran- 
tors had  Imposed  therecm,  Uiodgh  the  deed  was 
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tn  satisfaetloD  of  their  ncrtfafe  to  the  grantee, 
and  thoagh  the  restdetioiii  wan  imposed  aob- 
■agDent  to  the  mortsagK 

Department  2. 

Ai^ieal  from  Superior  Court,  King  Oouik- 
ty ;  Bofd  J.  Tallman,  Judge, 

Action  by  3.  Perdral  Jones  and  wife 
against  Stephen  Berg  and  wife.  Judgment 
tor  plalntUts,  and  defendants  appeaL  A£- 
ftnned. 

Myers  *  Johnstone^  of  Seattle^  fixr  appel- 
lants. 

Jay  a  Allen,  of  Seattle,  for  reapondenta. 

PABKBR,  J.  Tbe  plalntltr  Jones  com- 
menced this  action  in  the  superior  court  for 
King  county,  seeking  an  Injunction  against  the 
defendant  Berg,  restraining  him  from  con- 
stmctliig  a  dwelling  house  upon  his  lot  in  8e- 
atUe  within  eight  feet  of  the  Dorth  line  there- 
of, which  is  also  the  south  line  of  Jones'  lot 
The  claimed  right  to  InJunctlTe  relief  is  rest- 
ed upon  a  building  restriction  covenant,  con- 
tained in  a  deed  executed  by  one  Peterson  to 
Jones  while  Peterson  and  one  Ohristlanson 
were  the  owners  each  of  an  undivided  one- 
half  Interest  in  Berg's  lot;  and  also  upon 
the  claimed  authorization  and  ratlflcatlon  by 
Cairistlanaon  of  the  making  of  the  building 
restriction  covenant  by  Peterson.  Trial  of 
the  cause  upcm  the  merits  in  the  supwior 
court  resulted  In  judgment  granting  to  Jones 
the  Injunctive  relief  prayed  for,  from  which 
Berg  has  appealed  to  this  court 

The  land  with  which  we  are  here  concern- 
ed lies  In  lots  B  and  6  of  KUboume's  Bnp- 
plemental  Plat  of  Lake  Union  Addition  to  Oie 
dLtj  of  Seattle.  The  side  lines  of  ttiese  lots 
run  east  and  west,  while  the  end  lines  mn 
north  and  south;  th^  are  of  equal  slse.  each 
belag  60  feet  wide.  The  south  line  of  lot  5 
Is  also  the  north  line  of  lot  6.  Jtmes  owns 
the  south  12  feet  of  lot  B  and  the  niHrth  24 
feet  of  lot  6»  making  his  tract  86  feet  wide, 
whldi  we  shall,  for  conveDlenoe,  call  the 
Jones  lot  Berg  owns*  sobject  to  Oie  bund- 
ing restriction  covenant  as  claimed  by  Jones, 
tbB  sontb  36  feet  of  lot  6,  which  we  ahall 
for  convenience  call  the  Bog  lot  This  wUl 
serve  to  dlstlngnlsh  their  respective  tracts 
from  the  lots  as  numbered  upon  the  Kll- 
boome  official  plat  On  June  24,  1916,  Peter- 
aon  was  the  own^  of  the  Jones  lot  Petw- 
son  and  Christlanson  were  then  the  owners, 
eadi  of  an  undivided  one-half,  of  the  Berg 
lot  On  that  day  Peterson  executed  and  de- 
livered to  Jfflkes  a  warranty  deed  In  com- 
pliance with  tb^r  previous  contract  of  sale^ 
which  deed,  omitting  signatures  and  acknowl- 
edgment,  reads  as  follows: 

"He  grantOT,  James  Peterson,  for  and  in  eon- 
■ideration  of  tan  (910lOO>  dollan  in  hand  paid, 
cmiTcys  and  warrants  to  J.  Pendval  Jones,  the 
grantee,  the  following  described  real  estate: 


"^e  sooth  twelve  (12)  feeit  (tf  lot  Qve  (B) 
and  the  north  twentr-four  (24)  <eet  of  lot  six 
(6),  both  hi  block  fifty-six  (66)  of  Kilboume'a 
Sapptemmtal  Plat  of  tiiat  part  of  Lake  Union 
addition  to  the  <^ty  of  Seattle,  situated  in  lot  * 
four  (4),  section  seventeen  (IT),  Tp.  twenty-five 
(25)  N.  B.  4  B.  Subject  only  to  the  lien  of 
two  mortgagee,  erne  for  fourteen  hundred  dol- 
lars, the  other  for  atntxt  hundred  and  fifty 
dollars,  both  due  August  let  1918.  The  in- 
terest on  both  to  be  paid  to  date  by  grantor. 

*'The  party  of  the  first  part  covenants  that 
neither  he,  his  heirs  or  assigns  will  build  any 
building  upon  the  lot  or  property  adjoining  the 
above  property  on  the  south  which  riiall  be 
closer  than  dgbt  feet  to  the  south  line  of  the 
property  hereby  conveyed,  so  that  there  shall  be 
sixteen  feet  between  any  building  which  may  be 
built  on  the  property  to  the  south  and  the 
building  on  the  property  hereby  conveyed,  and 
covenants  that  this  covenant  shall  be  a  covenant 
running  with  the  land  and  binding  on  any  and 
all  grantees  as  well  as  the  heirs  and  assigns 
of  the  grantor  herein.  The  property  her^y 
conveyed  'Is  altnated  in  the  county  of  Khig, 
state  of  Washington.** 

Tbls  deed  was  filed  for  record  In  the  of- 
fice of  the  auditor  of  King  county  on  Jtme 
27,  1916,  and  Indexed  as  follows: 

"Date  of  recepticHi,  Jane  27th,  1916;  grantor 
is  James  Peterson;  grantee,  J.  Percival  Jonee; 
volume  946  of  Deed,  page  887;  part  of  Lots 
6  and  6,  Blodc  66,  Kllhoume's  Sup^emental 
Lake  Unlcn." 

On  April  7.  1917.  Feterson  and  Christian- 
son  azecoted  and  deliTsted  to  a  Mrs.  Brace 
a  qaitdalm  deed  tor  the  Berg  lot  mils  quit, 
daim  deed  was  given  In  satisfaction  of  a 
nuntgage  h^  Un.  'Brace  against  the 
Berg  lo^  ezecnted  before  the  execotlim  of 
the  deed  tram  Petvwm  to  J<mes.  This  quit- 
claim '  deed  did  not,  howew,  i^on  Its  face 
Indicate  that  sndi  was  Its  purpose.  It  was 
duly  filed  for  record  in  the  office  of  Ae  au- 
ditor of  King  county  on  April  13,  1917.  On 
May  81,  1917.  Mrs.  Brace  and  her  husband 
executed  and  delivered  to  Berg  a  warraatsr 
deed  for  the  Berg  lot  It  was  duty  filed  for 
record  In  the  <^lce  of  the  auditor  of  King 
county  on.  June  26»  1917.  This  deed  om- 
tatned  no  building  restriction  covenant  Oth- 
er facts  will  be  noticed  touching  the  ques- 
tion of  authwizatton  and  ratlflcatlon  by 
Christlanson  of  the  making  of  the  building 
restriction  covenant  by  Peterson  In  his  deed 
to  Jones,  when  we  come  to  the  considera- 
tion of  the  question  of  Christlanson,  Mrs. 
Brace,  and  Berg  being  bound  by  such  au- 
thorlsatlcm  and  ratification. 

[1]  It  is  first  contended  In  bebalf  of  ap- 
pellant Berg  that  he  Is,  in  no  event,  bound 
by  the  building  restriction  covenant  contain- 
ed in  the  deed  from  Peterson  to  Jones,  since 
he  had  no  actual  or  cmistructlve  notice  there- 
of. It  may  be  conceded  that  he  had  no  no- 
tice of  that  covenant  other  than  such  as 
would  be  Imparted  to  him  by  the  recording 
and  Indttdng  of  the  deed  in  whldk  it  was 
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contained.  It  Is  conceded  that  the  deed  was 
daly  recorded  In  the  offlce  of  the  auditor  of 
E^ng  connty  bood  after  its  execution;  but 
.It  is  a^ued  that  such  recording  Imparted 
no  notice  to  Berg  as  a  subseaueut  purchaser 
of  the  Berg  lot,  because  It  was  not  properly 
indexed.  Our  recording  statutes  prescribe 
the  manner  of  keeping  indices  as  follows: 

"Every  auditor  must  keep  a  general  indezt 
direct  and  inverted.  The  direct  index  shall  be 
divided  into  seven  columns,  and  with  beads  to 
tiie  respective  columns,  as  follows:  Time  of  re- 
ception, grantor,  grantee,  nature  of  Instrument, 
volume  and  iwse  where  recordedi  remarks,  de- 
scription of  property.  He  shall  correctly  al- 
ter in  aucfa  index  every  Instrument  conceminf 
or  affecting  real  estate  which  by  law  is  required 
to  be  recorded,  the  names  of  grantors  being  in 
alphabetical  order.  The  inverted  index  shall 
also  be  divided  into  seven  columns,  precisely 
similar,  except  that  'grantee'  shall  occupy  the 
secMid  column  and  'grantor*  the  third,  the  name 
of  grantees  being  (in)  alphabetical  order.  For 
the  purpose  of  this  act,  tiie  term  'grantor*  shall 
he  construed  to  mean  any  person  conveying  or 
incumbering  the  title  to  any  pnpvty.  •  «  •  ** 
Bern.  Code,  I  878T. 

It  is  argued  that  the  property  Is  not  prop- 
erly described  In  the  Index  w  as  to  Impart 
notice,  especially  as  to  the  portion  of  tiie 
Berg  lot  to  whldi  the  building  restriction  cov- 
enant appUes.  We  have  seen  that  the  index 
refers  to  the  proper^  as  "part  of  lots  6  and 
6,  block  68,  Kllboonie's  Supplemental  Lake 
TTnlon."  This  description,  It  may  be  conced- 
ed. Is  not  sncb  a  descr^tton  of  pn^ertgr  as 
would  be  required  In  a  deed  to  real  proper- 
ty; but  tbat  It  points  to  the  record  of  the 
deed  wber^  Peterstm  assumes  to  convey 
and  Incumbo-  land  wltUn  the  boimdarles  of 
lots  5  and  6,  and  also  jAalnly  points  to  the 
IXKdE  and  page  ol  the  leoffdlDg  of  the  whole 
of  the  deed  In  which  the  conveyed  and  In- 
cumbered property  is  described  with  certain- 
ty, we  think  Is  quite  plain.  Oonnsel  for 
Invoke  the  gaieral  rule  that  the  Indexing  of 
a  recorded  Instroment,  whm  required  by  stat* 
nt^  Is  as  necessary  to  the  Imparting  of  no- 
tice to  subsequent  purchasers  as*  Is  the  re- 
cording of  the  instroment  copying  It  In 
full  in  the  proper  record  book,  <4tta)g  Richie 
T.  Griffiths,  1  Wash.  420.  2S  Pac.  841,  12  L. 
R.  A.  384,  22  Am.  St  Rep.  165,  so  holding, 
wherein  the  subject  is  exhaustively  review- 
ed ;  but  In  which  case  there  was  involved  a 
recorded  deed  which  was  not  indexed  in  any 
manner.  In  Halbon  r.  Grow,  16  Wash.  301, 
46  Pac.  330,  there  was  lnv(Mved  the  Indexing 
of  a  recorded  mortgage.  The  description  col- 
umn of  the  index  was  ruled  into  four  col- 
umns, the  first  headed,  "Description";  the 
second  headed,  "Sec.  liOt" ;  the  third  headed, 
"Twp.  Block" ;  the  fourth  headed,  "R,"  In 
the  column  headed  "Description"  was  In- 
serted the  word  'T-and";  In  the  column 
headed  "Sec.  Lot"  was  Inserted  the  number 
"85" ;  in  ttie  column  headed  "Twp.  Blodc" 


there  was  Inserted  the  nnieber  "V ;  In  the 
column  headed  **R''  there  was  inserted  the 
number  "86.**  Disposing  of  the  conlxntioa 
that  this  indexing  of  the  recorded  mortgage 
was  Insufficient  to  put  a  subsequent  pur- 
chaser of  the  proi>erty  upon  notice  of  its 
contents.  Judge  Dunbar,  speaking  for  the 
court,  said: 

"It  Is  true  that  this  description  is  not  techni- 
cally correct.  There  is  really  nothing  to  in- 
dicate whether  the  figures  '35'  refer  to  Bectlon 
or  lot,  or  whether  the  figure  '7*  refers  to  town- 
ship or  block ;  it  might  refer  to  either.  But  if 
one  desired  to  purdiase  lot  35  in  block  7.  be 
would  find  the  deecriptfon  ot  that  lot  and  UaA 
in  this  index;  or,  if  he  desired  to  poxdiane 
Motion  86  In  township  7,  be  would  also  find 
the  description  In  this  index  sufficient  to  causa 
a  reasonable  man  to  examine  the  record  and 
ascertain  whether  the  figures  in  the  index  re- 
ferred to  a  lot  or  a  section,  a  township  or  block. 
•  *  *  We  think  that  the  index  in  this  case 
furnished  Information,  or  at  least  a  snggeslicMi, 
of  the  fact  of  tiw  recwd  of  the  mortgage  whkdi 
the  a^wllant  could  not  Igawe  without  the 
grossest  kind  of  ne^igaoee.  If  It  sboold  be 
construed  to  be  township  and  section,  then  the 
Index  of  the  sale  ol  the  whole  section  85,  In 
township  7,  must  be  construed  to  give  notiee  of 
the  same  or  any  portion  of  such  section  or 
township,  under  the  role  that  the  greater  in- 
dudes  the  less.  *  •  •  Here  we  have,  not 
only  the  names  of  the  grantor  and  the  grantee 
and  the  book  in  whid  the  instrument  is  reotwd- 
ed,  bat  we  also  have  a  description,  though  im- 
p^ect,  ot  the  land  itself,  saffident  to  chslleuge 
the  attention  of  the  seardier  of  the  record,  and 
one  who  purchases  after  sudi  challenge  Is  not 
an  innocent  incumbrancer  or  purdiaaer  wlthont 
notfee." 

This  view  of  the  law  finds  ample  suK>ort  In 
the  authorities.  See  39  Cyc.  1739.  1740,  and 
authorities  there  dted.  In  the  text  of  Cyc 
it  is  there  said: 

"When  an  imperfect  or  inaccurate  Index  i> 
of  such  a  diaracter  as  should  lead  a  prndoit 
person  to  examine  the  record,  he  is  affected 
with  notice  of  what  the  record  would  have  im- 
parted." 

(2]  It  is  also  contended,  toaddnff  Ihlt 
branch  of  the  caaa,  that  the  recording  of 
the  deed  tctm  Peterson  to  Jones,  ocmreylns 
the  Joaus  lot  and  containing  the  building 
restriction  covenant  incomberlng  the  Berg  tot, 
was  not  notice  to  sabseqnent  pardiasers  ot 
tlie  hetg  lot,  beeanss  that  deed  was  not 
within  the  chain  oC  tttls  to  the  Beix  lot 
Counsel  lnv(^  the  general  mie  recognised  in 
Attebery  r.  0*Nell.  42  Wash.  48T.  88  Pac. 
270,  and  Burr  r.  Dyer,  00  Wash.  008,  111  Pac 
866,  that  recorded  Instrumento  whldi  are 
outride  the  dialn  of  title  are  not  required  to 
be  noticed  by  purchasers.  The  trouble  with 
this  argument,  as  it  seems  to  us.  Is  that  the 
deed  fnnn  Peterson  to  Jones,  In  so  tar  as  It 
purports  to  Incumber  the  Berg  Ipt  with  the 
bulldiiv  restriction  coveoant,  is  not  outside 
the  dksin  itf  title  to  tbat  lot  That  deed  pnr^ 
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ports  to  convey  an  eaaMuent  iutoeet  to  Jones 
in  the  Berg  lot  by  PeteriKHi,  wbo  tbea  had 
aa  Interest  therein  evidenced  by  prior  Instru- 
ments which  are  within  the  chain  of.  title  to 
that  lot.  The  mere  fact  that  the  Interest  so 
conveyed  may  be  less  than  the  whole  fee  title 
to  the  portion  of  th«  Berg  lot  so  incumbered, 
and  may  be  only  a  portion  of  the  Interest  of 
one  co-owner,  does  not  argue  that  the  deed. 
In  which  such  covenant  is  found  Is  outside 
the  chain  of  title  to  that  lot.  In  the  Atte- 
bery  Case  the  mortgage  In  question  was  held 
to  be  outside  the  chain  of  title  In  so  far  as  It 
purported  to  mortgage  tbe  Interest  of  one  of 
the  persons  who  executed  the  mortgage,  be- 
cause there  was  nothing  In  the  chain  of  title 
showing  that  such  person  had  any  interest  in 
the  property.  Tn  the  Burr  Case  the  rule  was 
recognized  In  general  terms,  yet  that  ded- 
sioo  also  lends  support  to  the  view  of  the 
law  we  here  express.  We  think  it  safe  to 
say,  speaking  tn  general  terms,  that  any  in- 
strument purporting  to  Incumber  or  convey 
an  interest  in  a  sufQcloitly  described  tract 
of  land  executed  by  a  person  having  an  in- 
terest therein,  as  disclosed  by  other  prior 
instruments  within  the  dbaln  of  title,  Is  with- 
in the  chain  of  title.  In  this  case  It  is  plain 
that  Peterson  with  Christlauson  held  title  to 
the  whole  of  tbe  lot  evidenced  by  prior 
conveorances  within  the  dialn  of  title  to  that 
lot 

[3]  It  Is  farther  contaided.  touching  this 
branch  of  tbe  case,  that  a  prospective  pur- 
chaser of  the  Berg  lot  was  not  bound  to  look 
beyond  the  description  of  the  Jones  lot  found 
in  the  deed  from  Peterson  to  Jones.  We  can- 
not adopt  this  view.  Tbe  language  of  the 
deed  as  plainly  and  eertalnly  describes  the 
porttoi  of  tbe  Berg  lot  purported  to  be  in- 
cumbered by  the  bunding  restriction  covenant 
therein,  as  It  does  tbe  Jones  lot  wbicAi  It  par- 
ports  to  conTey  in  tee;  and  Oace  tbe  portion 
•  of  the  Berg  lot  which  that  deed  pnrports  to 
Incumber,  to  wit,  the  north  8  feet,  lies  wltbln 
lot  6,  plainly  the  Indices  point  to  that  portion 
of  Berg's  lot,  as  well  as  to  that  portion  of  lots 
5  and  6  occupied  by  the  Jones  lot.  The  build- 
ing restriction  covenant  in  tbe  deed  from 
Peterson  to  Jones  In  effect  purported  to  grant 
to  Jones  an  easement  Interest  In  the  north  8 
feet  of  the  Berg  lot,  as  plainly  as  that  deed 
purports  to  convey  the  Jones  lot  in  fee.  In 
9  R.  O.  L.  !>.  735,  the  learned  editors  observe: 

"An  'easemenf  has  been  defiued  ea  a  liberty, 
privilege,  or  advantage  In  land  without  profit, 
existing  distinct  from  the  ownership  <d  the  soil. 
Zt  is  a  light  whldi  one  person  has  to  use  tbe 
land  of  another  for  a  specific  purpose.  As 
more  fully  defined,  it  is  a  privilege  without 
profit,  which  the  owner  of  one  tenement  has  a 
right  to  enjoy  in  respect  to  that  tenement.  In 
or  over  the  tenement  of  another  person,  by  rea- 
son whereof  the  latter  is  obliged  to  suffer  or 
refrain  from  doing  «oroethiug  on  his  own  tene- 
ment for  the  advantage  of  the  former,  a  diarge 


or  burden  upon  (ma  estata  (the  servient)  for 
the  ben^t  of  another  (the  dominant)." 

Plainly  tbe  language  of  the  building  re- 
striction covenant  grants  to  Jones,  as  the 
owner  of  the  Jones  lot,  a  *'prtvllege  or  advan- 
tage" in  the  north  8  feet  of  tbe  Berg  lot,  and 
makes  that  privilege  a  covenant  running  with 
the  land,  and  this  we  understand  to  mean 
all  the  land  so  conveyed  and  Incumbered. 
We  are  of  the  opinion  that  the  recordii^  of 
the  deed  from  Peterson  to  Jones  and  tbe  In- 
dexing thereof,  as  above  noticed,  was  as  ef- 
fective notice  of  the  building  restriction  cove- 
nant purporting  to  incumber  the  Berg  lot,  as 
it  was  notice  of  the  conveyance  of  the  Jones 
lot 

t*]  How  effectual  tbe  building  restriction 
covenant  in  the  deed  from  Peterson  to  Jones, 
purporting  to  incumber  the  Berg  lot,  became, 
as  against  Ohrlstianaon,  lira.  BraoG^  and 
BeiiT.  we  now  proceed  to  Inquire.  Peterson 
testified  tiiat,  before  be  gave  to  Jones  tbe 
deed  containing  tbe  building  restriction  oore- 
nant,  be  and  Ghrlstlanson  had  agreed  orally 
between  themselves  that  no  building  should 
be  constructed  upon  either  bis  lot,  now  tbe 
Jones  lot,  or  tbe  lot  to  tbe  soutb  which  they 
owned  together,  now  the  Bei^  lot  within  8 
feet  of  tbe  line  between  tlie  two  lots,  so  that 
there  would  be  at  least  16  feet  of  an  open 
space  between  the  buildings  to  be  constructed 
upon  tbe  respectlTe  lots.  That  there  was 
then  sadi  an  agreement  and  understanding 
between  Peterson  and  Gbrlstianson,  and  that 
such  agreement  was  thereafter  fully  confirm- 
ed and  acted  upon  by  both,  we  think  Is  abun* 
dantly  shown  by  the  evidence.  We  have  seen 
that  the  language  of  the  building  restriction 
covenant  not  only  grants  an  easement  right 
In  the  Berg  lot,  but  It  Implies  that  a  like  ease- 
ment right  is  reserved  In  the  Jones  Jot  for  the 
benefit  of  the  owners  of  the  Berg  lot.  This  is 
a  circumstance  of  at  least  some  weight,  e»- 
peclally  as  touching  the  question  of  notice  to 
subsequent  purchasers  of  the  Berg  lot.  On 
June  14,  1016,  which,  it  will  be  noticed,  was 
ten  days  before  the  execution  of  the  deed 
from  Peterson  to  Jones  containing  the  build- 
ing restriction  covenant  Peterson  and  Chris- 
tlauson, conteinplating  a  sale  of  the  Berg  lot 
to  one  Anderson,  signed  and  acknowledged  a 
warranty  deed  purporting  to  convey  the  Berg 
lot,  but  at  Anderson's  Instance  left  the  space 
In  the  deed  for  the  grantee's  name  blank. 
That  deed  contained  In  Its  warranty  clause 
tbe  following: 

"That  the  same  (premises)  are  free  from  all 
liens  and  incumbrances  except  one  mortgage  of 
seven  hundred  fifty,  also  no  building  to  be 
built  within  8  ft  of  tbe  north  line." 

This  was  written  into  tbe  deed  by  express 
consent  and  with  the  positive  knowledge  of 
Christlauson.  That  contenq>lated  sale  was 
not  consummated,  and  by  consent  of  all  par- 
ties the  dgnatures  to  the  deed  were  torn  off. 
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The  body  tft  the  deed,  however,  was  not  de- 
stroyed, and  Is  In  evidence  In  this  case,  not 
as  evld^iGe  ot  a  conveyanoe  of  tbe  title,  but 
as  tending  to  show  that  Peterson  and  Chrls- 
tianson  bad  an  ouderetandlng  and  agreement 
as  to  tbe  boUdlng  restriction,  such  as  testified 
to  by  Peterson,  and  tbereaiter  embodied  In 
the  building  restriction  covenant  In  his  deed 
to  Jones.  Soon  after  the  execution  of  the 
deed  from  Peterson  to  Jones,  Peterson  In- 
formed C^ristlanson  of  the  execution  of  that 
deed  and  the  building  restriction  covenant 
embodied  therein,  incumbering  the  lot  owned 
by  them  in  common,  now  tbe  Berg  lot.  Obrla- 
tlansoD  never  made  any  objection  thereto. 
It  is  also  worthy  of  note  that  Ghrlstlansoa 
knew,  at  the  time  of  the  signing  of  the  An- 
derson deed,  that  Peterson  had  theretofore 
made  a  contract  for  tbe  sale  of  the  Jones  lot 
to  Jones,  with  the  same  building  restriction 
covenant  therein,  purporting  to  Incumber  tbe 
Berg  lot,  as  was  thereafter  embodied  in  the 
deed  from  Peterson  to  Jones,  executed  in 
pursuance  of  that  contract,  which  contract 
we  also  note  was  duly  recorded  and  indexed, 
as  was  the  deed  executed  In  pursuance  there- 
of. We  have  seen  that,  some  ten  months 
after  the  execution  of  the  deed  frcnn  Peterson 
to  Jones  containing  the  building  restriction 
covenant,  Peterson  and  Cbristiaason  on  April 
7,  IdlT,  executed  and  delivered  to  Mrs.  Brace 
a  qultdalm  deed  for  the  Berg  lot  While 
that  deed  seems  to  have  been  given  In  satis- 
faction of  the  f7S0  mortgage,  it  does  not  so 
show  upon  its  face.  We  may  say  tbat  tbe 
record  strongly  suggests  to  our  minds  that 
tbat  deed  was  made  in  quitclaim  form  also 
because  of  Uie  building  restriction  covenant 
in  ttie  deed  from  Peterson  to  Jones  purport- 
ing to  incumber  the  Berg  lot  It  also  seems 
to  OB  that  such  reasm  for  Its  being  In  tbat 
form  would  also  be  suggested  by  Its  record, 
to  all  sDtMeqnent  pur(^ser8  of  tbe  Berg  lot. 
Thweafter  on  Mardb  31,  1917.  as  we  have 
8e«i,  Mrs.  Brace  and  her  husband  conveyed 
by  warrant  deed  to  B«g  the  Berg  lot 

Invoking  the  general  rule  recognized  in 
Bowe  James,  71  ,Wa8h.  207.  128  Pac  539, 
ttkat  one  ot  two  cotenants  cannot  tty  any  nn- 
anthorlsed  acts  estop  tbe  other  so  as  to  im- 
pair the  osier's  lnta«st  or  title  in  the  com- 
moa  property,  counsd  tot  appellant  Berg  con- 
tend tbat  ttw  building  restricthm  covenant  in 
the  deed  from  Peterson  to  Jones  was  wholly 
ineffectual  to  Incumber  the  Berg  lot,  either 
upon  the  theory  of  ^lor  authwlxatlon,  or 
subsequent  ratification  oa  the  part  of  Oiris- 
tianson.  There  was  a  time  when  the  authori- 
ties seemed  to  support  the  view  that  a  con- 
v^ance  by  one  cotouint  alone  of  any  portion 
of  land  or  interest  ther^  held  by  him  in 
common  with  anotbffl*,  especially  if  the  co- 
tenancy was  a  Joint  tenancy,  as  at  common 
law,  was  wholly  void  and  ineffectual  to  trans- 
fer even  the  interest  of  such  cotenaot.  We 
think  it  plain,  however,  that  audi  i»  not  the 


law  according  to  present  day  aothorl^.  In 
Freeman,  Cotenancy  and  Partition  (2d  Ed.) 
I  aOl,  it  is  said: 

"We  are  not  sure  that  the  difference  in  the 
dedBiona  of  many  d  the  courts  .upon  this 
subject  has  not  been  more  in  form  of  expres8i<ni 
than  in  matters  of  sabstanca.  If,  however,  there 
remain  any  states  wherein  the  courts  reaUj 
intend  to  assert  that  a  eonv^aace  by  one  c»> 
tenant  of  part  of  tbe  common  property  Is  vt^d, 
in  any  other  sense  than  that  sudi  etmveyanee 
will  not  operate  to  diminish  or  impair  the 
rights  of  the  nonass^ting  cotenants,  such  courts 
are  falling  into  the  minority,  as  the  more  recent 
dedslons  tend  strongly  and  sorely  tdward  the 
recognition  of  such  conveyance  as  a  vaHd  trans- 
fer of  all  the  grantor's  interest  in  tbe  property 
therein  described,  entitling  tbe  grantcw  to  ew>- 
taln  rights  that  the  cotenants  ot  tbe  grantor 
cannot  wantonly  diaxegard," 

This  was  said  by  the  learned  author  in 
1886,  and  we  think  that  tbe  decisions  of  the 
courts  rraidered  since  then  folly  Justify  his 
statement  then  made.  We  do  not  understand 
that  counsel  for  Berg  make  any  serious  con- 
tention against  this  view  of  the  law.  We  pro- 
ceed, therefore,  having  in  mind  that  the  build- 
ing restriction  covenant  made  by  Peterson  la 
his  deed- to  Jones  purporting  to  incumber  tbe 
Berg  lot,  13ie  o(Hnmon  property  of  him  and 
OhrlstlAnBon,  may  have  been  anthorlsed  or 
ratified  by  Cbristlanson  so  as  to  make  It  fally 
effectual  as  against  bodi. 

In  Eaton  v.  Tallmadge,  24  Wis.  217,  223, 
Jostice  Paine,  qwafcing  for  tine  tomt,  said: 

"Where  there  are  two  tenants  In  common^ 
each  owning  an  undivided  halt  of  land,  neither 
can  make  a  partition  that  will  be  binding  upon 
tbe  other,  by  assuming  to  convey  either  halt 
specifically.  But  if  one  does  so  convey,  we 
think  the  other  would  be  at  liberty  to  aoquleeee, 
and  to  accept  the  remalnbig  half.  And  if  he 
should  do  so,  by  conveying  that  spedfically,  the 
two  conveyances  would  operate  as  a  comidet* 
and  binding  partition." 

This,  it  seems  to  us,  is  the  principle  upon 
whldi  this  case  mnst  be  decided.  It  la  true 
that  this  Is  not  a  case  where  one  of  the  coten- 
ants has  assumed  to  coovey  the  entin  title  to 
a  mndfic  one  half  ot  tho  entire  property,  his 
cotenant  omv^ing  the  other  bait;  but  it  Is 
a  case  where  one  cotenant,  to  wit,  Peterson, 
baa  oonveyed  an  easement  interest  In  a  ape- 
dflc  portUm  of  the  otMumtm  ^operty,  which 
eaaonent  affects  less  fiian  one-half  of  It,  and 
where  the  two  ootbnanta,  joining  in  one  coo- 
veyano^  have  by  qnltdalm  deed  conveyed  all 
th^  remaining  Interest  Is  the  whole  ot  the 
common  propwty.  lUa,  it  seems  to  na^  In  tbe 
light  of  the  facts  shown  by  this  record,  was  a 
confirmatl<m  on  the  part  ot  CSulstlanaon  ot 
his  previoos  oral  agreement  with  Peterson, 
and  of  the  act  ot  Peterson  In  assuming  to 
grant  an  easemei^  Incamberlng  the  Berg  lot; 
by  tbe  building  reetricUon  coraiant  In  bis 
deed  to  Jones.  TUa  quitclaim  deed  avoided 
all  necessity  ot  formal  partition  of  the  Berg 


Digitized  by  Google 


JONSB  ▼.  BBRO 


TVl 


lot  between  them,  and  was  as  much  a  recogni- 
tion by  CSirlstlansoD  of  Peterson's  poyrer  to 
so  incnmber  the  Berg  lot  as  If  he  had  con- 
veyed abB(rfntdy  the  north  half  of  tlie  Berg 
lot  and  (Sulstianaon  had  oouT^ed  tba  south 
halt 

In  Go<^  V.  Intematl(»al  &  G.  N.  B,  Co.,  8 
TIei.  OlT.  Aw.  125.  22  S.  W.  1012,  It  was  said: 

"While  it  has  been  held  that  the  deed  of  a 
tenant  hi  common  for  a  portion  of  the  land  hj 
metes  and  bounds  is  vtrid,  the  recognixed  doc- 
trine in  tbiB  state  is  that  such  a  deed  will  con- 
vey an  eqnity'  vhic^  the  grantee  has  a  right 
to  assert  in  a  suit  for  i>artitioa,  and  to  haT« 
tbe  land  conveyed  and  set  apart  to  him  in  the 
partitirai,  if  it  can  be  done  without  prejudice 
to  the  other  tttiants  In  common.  Plain tiffg  in 
this  case,  after  the  sale  by  their  eotenants  to 
the  defendant,  proceeded  to  partition  the  re- 
mainder of  the  land  among  themselves.  Tbe 
[iartiti<m  was  exdusive  of  the  land  conveyed  to 
the  defendant,  and  they  did  not  make  It  a 
party  to  such  partition,  bat  in  fact  cut  th^- 
selves  off  fnxn  the  power  to  have  any  other  par- 
tition with  tlM  defendant,  snch  ss  would  reooff- 
nise  its  right  to  have  the  land  in  Mmtroveisy 
set  apart  to  tt  Sndi  proceedings  wets  efloivm- 
lent  to  a  recognition  of  the  rigkt  of  the  defend- 
ant to  have  the  land  set  apart  to  it,  beeaase 
all  of  the  rest  of  tbe  land  was  aHHroprlated  by 
plaintiffs,  and  the  defendant  could  not  have  a 
proportional  part  of  the  land  set  apart  to  it 
elsewhere  in  the  tract  if  it  should  appear  in- 
equitable for  it  to  retain  the  identical  tract 
conveyed  to  it  by  plaintiff^  eotenants.  Bev. 
St  art  8400;  Msrdi  v.  Huyter,  SO  Tex.  251; 
Peak  T.  Swhidle.  68  Tex.  202,  4  8.  W.  478; 
IVeem.  Coten.  H  100-204.  Wbsn  tbe  eqnitidile 
right  of  tbe  vendee  of  a  cotenant  to  have  the 
land  conveyed  to  him  by  metes  and  bounds  set 
apart  to  him,  if  it  can  be  done  withoat  prejudice 
to  the  interests  of  the  other  eotenants,  is  once 
recognised,  there  can  be  no  reason  why  the  same 
principle  should  not  app]y  to  a  less  Interest  than 
the  entire  interest  of  the  cotenant" 

Ttda  was  said  in  a  case  wh»e  there  was 
Invidred  a  oonveyance  by  one  cotenant  of 
less  than  his  entire  Interest  Jo  the  common 
proper^. 

In  Currens  t.  Lauderdale,  118  Teon.  496, 
101  S.  W.  481,  there  la  quoted  with  approval 
from  17  Am.  &  Eng.  Bnc  Law  (2d  Ed.)  p.  684, 
Oe  following: 

"While  it  is  well  settled  that  one  tenant  hi 
common  cannot  convey  a  specifie  part  of  the 
common  property  by  metes  and  bounds  to  the 

prejudice  of  his  cotenant,  it  does  not  neces- 
sarily follow  that  all  such  conveyances  are  whol- 
ly void.  The  true  doctrine,  as  deduced  from 
actual  decislona,  seems  to  be  that  such  convey- 
ances are  absolutely  void  as  against  eotenants 
whose  rights  are  prejudiced  thereby  and  who 
have  not  consented  to  them  or  ratified  them, 
bat  that,  when  confirmed  or  assented  to  by  the 
other  eotenants,  sndi  conveyances  are  valid  as 
againirt  all  parties.  The  assent  of  the  eoten* 
ant  in  such  casea  need  not  necessarily  be  by 
deed,  but  may  be  inferred  from  long  acquies- 
cence in  the  grantee's  titles  In  any  cose,  It 
seems  that  a  tenant  cannot  complain  of  a  con- 
veyance of  a  specific  part  ot  the  common  estate 


by  a  cotenant,  where  his  own  rights  are  not 
injuriously  affected  thereby ;  and  a  court  of  eq- 
uity will  lespeet  the  zi^ts  of  the  tenants,  so 
far  ss  this  csn  be  done  consistently  with  the 
rights  of  the  other  eotenants,  and,  wherever 
practicable,  will  cmflrm  the  title  of  the  grantee 
by  allotting  to  the  grantor  that  portion  of  the 
land  conveyed." 

In  P^ow  V.  Arctic  Iron  Co.,  104  ilU^.  87. 
128  N.  W.  918,  47  I*  B.  A.  (N.  S.)  573,  Ann. 
Cas.  1012B,  827,  Justice  Brooke,  speaking  for 
the  coort  npcm  a  situation  Involving  the  rati- 
flea tl on  by  one  cotenant  of  the  deed  of  anoth- 
er, purporting  to  convey  a  part  of  the  com- 
mon iwoperty,  observed: 

"We  have  seen  that  the  nohgranting  cotenant 
may  not  disr^ard  the  deed  of  Ms  granting 
cototant  and  treat  it  as  a  nullity.  While  audi 
deed  cannot  be  jtermitted  to  operate  to  his  prej- 
udioe,  nevertheless  it  imposes  upon  him  an 
obligattni  to  do  no  act  wbidt  would  Impair  the 
equities  created  1^  his  cotenant  by  the  execn- 
tion  of  the  deed.  If  dissatisfled  with  tbe  act 
of  his  oot«iant,  he  can  at  once  commence  pro- 
ceedings in  partition,  making  tbe  individual 
grantees  of  his  cotenant  parties  thereto.  In 
sadi  proceeding,  bis  rights  will  be  fully  protect- 
ed and  the  rights  of  tbe  individnal  grantees  will 
not  suffer.  If  they  csn  be  preserved  without 
injury  to  the  Interest  of  the  n<mgEantiag  coten- 
ant This  right  of  the  nfmgrantittg  cotenant 
is  dear,  while  the  right  of  the  grantee  of  a 
Bpedfio  parcel  to  demand  partlticm  of  the  en- 
tire estate  Is,  at  least  doubtful.  •  •  •  The 
nongrantlng  cotraant  may,  ot  course,  .give  for- 
mal  assent  to  the  nnwarranted  act  of  his  grant- 
ing cotenant  in  which  event  the  Individt^ 
grantees  take  exactly  what  the  deed  purports  to 
etmve^.  Or  be  may,  by  a  course  of  dealing  with 
tbe  balance  of  the  common  estate,  in  which  he 
totally  dlaragards  the  equitable  rights  created 
by  his  cotmanf  s  deed,  be  hdd  to  have  so  acted 
in  recogniti<m  and  ratification  thereof  Tliis 
ratification,  U  dearly  made  out  would  and 
ought  to  have  the  same  effect  as  a  formal  as- 
sent" 

See,  also,  Worthlngton  v.  Staunton,  16 
W.  Va.  208;  7  R.  C.  L.  883;  Burr  v.  Dyer, 
60  Wash.  608,  111  Pac.  866. 

It  Is  true  that  this  Is  not  a  partition  suit 
but  tbe  principle  which  would  Induce  a  conrt 
In  a  partition  suit  to  award  to  Peterson's 
grantee,  Jones,  the  easement  right  In  the 
north  eight  feet  of  the  Berg  lot  la,  we  think, 
aU-Bufflcioit  .  to  protect  such  easnnent  right 
in  Jones  upon  the  theory  of  Ghrlstlanson's 
authorisation  and  ctmflrmatlon  of  such  grant 
by  Peterson. 

[I]  Is  Berg,  who  received  his  title  from 
Mrs.  Brace  by  warranty  deed  from  her  pur- 
porting to  convey  the  whole  of  the  Berg  lot 
free  from  Incnmbrance,  bound  by  the  build- 
ing restriction  covenant  in  the  deed  from 
Peterson  to  Jones  purporting  to  incumber 
that  lott  We  think  he  is.  He  had  record 
notice  of  that  building  restriction  covenant 
purporting  to  Incumber  the  Berg  lot  in  the 
contract  wherein  Peterson  agreed  to  sell  the 
Jonea  lot  to  Jcmei^  and  also  In  the  deed  exe- 
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cuted  and  dtflTered  hj  Peterson  to  Sonea 
pursnant  to  tbat  contract  He  bad  record 
notice  of  the  fact  that  Jonee  was  one  of  two 
cotenants  owning  the  Berg  lot  He  had  rec- 
ord notice  of  the  conveyance,  by  quitclaim 
deed  only,  of  all  of  the  remaining  interest 
of  Peterson  and  Chrlstlanson  Iji  the  Berg  lot 
to  Mrs.  Brace,  sn^estlve  of  the  refraining 
of  Chrlstlanson  as  well  as  Peterson  war- 
ranting the  title  to  the  Berg  lot  becanse  of 
the  building  restriction  covenant  In  the  deed 
from  Peterson  Jones  purporting  to  Incum- 
ber that  lot,  as  well  as  because  of  the  $760 
mortgage  on  that  lot.  The  law  as  settled 
by  present-day  authority  told  him  that  the 
buUdlng  restriction  covenant  was  not  void, 
and  that  it  could  or  might  be  rendered  ef- 
fective against  Chriatianson,  as  It  already 
was  against  Peterson,  by  acts  on  their  part 
amounting  to  or  taking  the  place  of  partition 
of  the  Berg  lot  between  them,  or  even  a 
decree  of  court  In  a  partition  suit. 

[6]  Some  contention  Is  made  that,  since 
the  Quitclaim  deed  from  Peterson  and  Chrls- 
tlanson to  Mrs.  Brace  was  given  in  satis- 
faction of  the  $750  mortgage  held  by  her, 
which  mortgage  li^  was  superior  to  the 
easement  right  created  by  the  building  re- 
striction covenant,  equitable  considerations 
now  dictate  that  the  Quitclaim  deed  shonid 
also  be  considered  as  vesting  In  her  a  title 
freed  from  the  Incumbrance  created  by  the 
buUdiog  restriction  covenant.  The  trouble 
with  tMs  argument,  as  we  view  it,  is  that 
the  mortgage  did  not  give  Mrs.  Brace  any 
title  whatever  In  the  Berg  lot,  but  was  a 
mere  lien  thereon  to  secure  the  ¥760  mort- 
gage debt  owing  to  her..  If  she  chose  to 
take  a  quitclaim  deed  from  the  owners  there- 
of, conveying  to  her  all  ttaelr  remaining  In- 
terest In  the  Berg  lot,  in  payment  of  the 
debt  secured  by  her  mortgage,  It  seems  plain 
to  us  that  she  got  no  better  title  than  they 
then  possessed,  which  as  we  have  seen,  was 
subject  to  the  easement  ri^t  created  by 
the  building  restriction  covenant.  The  fact 
that  she  might  have  foreclosed  her  mort- 
gage, and  upon  sale  thereunder  of  the  Berg 
lot  the  pnrchasn  would  have  gotten  title 
thereto  freed  from  the  incumbrance  of  the 
building  restriction  covenant,  assuming  that 
It  would  have  been  necessary  to  sell  all 
of  the  lot  including  the  north  eight  feet 
thereof  in  order  to  raise  sufficient  funds  to 
pay  the  mortgage  debt,  we  tliink  does  not  ar- 
gue at  all  that  she  acquired  any  greater 
interest  in  the  Berg  lot  by  the  quitclaim  deed 
than  was  then  possessed  by  Peterson  and 
Chrlstlanson.  The  fact  ranains  that  she 
did  not  seek  to  foreclose  her  mortgage  to 
the  end  that  perfect  title  might  be  vested 
in  her,  or  some  one  else  who  might  become 
the  purchaser  thereof  at  a  foreclosure  sai^ 
but  she  merely  elected  to  take  sach  title  as 
they  possessed  In  satisfaction  of  the  mart- 
gage  debt. 


We  may  here  obwrve  tbat  the  wives  of 
both  Jones  and  Berg  wwe  Joined  with  each 
of  than  respectively  as  parties  to  this  action. 
We  have  spoken  of  Jones  and  Berg  as  thou^ 
they  were  the  only  parties  to  the  action 
merely  for  convenience  of  expression.  Of 
course,  all  we  bave  said  applies  to  their 
wives  as  well  as  to  tbem.  We  conclude  that 
respondent  Jones  and  wife  are  entitled  to 
Injunctive  relief  securing  to  them  enjoy- 
ment of  the  easement  right  granted  by  the 
terms  of  the  building  restriction  covenant 
In  the  deed  from  Peteracm  ar  awarded  by 
the  trial  court. 

The  judgment  !■  Oierefore  afflrmed. 

HOLCOMB,  HOtJKX,  and  FCLLEBTON, 
JJ.,  ccmcnr. 


In  re  DECKER'S  ESTATE.   (No.  14872.) 

(Supreme  C^rt  of  Washington.  Jan.  10, 1919.> 

Cotrsn  #a»aoi  —  Pbobatb  —  JvmsDiono!f— 
BrmxnEm  or  EnAns-Onrsm  Conno- 

In  the  settlement  ot  an  estate,  a  oontroverBy 
between  claimants  of  a  share  thereof,  (we  claim- 
ing by  assignment  from  an  heir,  the  other 
tbroogh  a  deed  issned  subsequent  to  a  sale  on 
ezecDtion  under  a  judgment  against  «nch  heir, 
is  a  controversy  foreign  to  the  stdiUenwnt  Of 
the  estate  and  cannot  be  litigated  thcnta. 

Department  2. 

Appeal  from  Superior  Court;  Adama  Ooon- 
ty;  John  Truax,  Judge. 

In  the  matter  of  the  estate  of  Boijamla 
L.  Defter,  deceased.  From  a  Judgment  <U9- 
trlbutlng  certain  pnq>erty,  Spaulding  Hann- 
nfactuilng  Company  appeals.  Afflrmed. 

Samuel  P.  Weaver,  of  Sprague,  for  ap- 
pellant 

G.  B.  IiOTeU  and  O.  W.  Rathimn,  both  of 

RItzvllle,  far  respondent 

MAIN,  C.  J.  The  parties  to  Uiia  appeal  are 
rival  claimants  to  an  undivided  one-flfth  In- 
terest In  a  certain  quarter  section  of  land  lo- 
cated in  Orant  coun^.  The  appellants,  doing 
tmsineee  under  the  name  of  the  Spanldin; 
Manufacturing  Company,  dalm  title  through 
a  judgment  sale  on  executlcm,  and  a  sheriff's 
deed.  The  respondent  claims  title  through  an 
allied  assignment  from  the  person  to  whom 
the  property  passed  by  devise.  Benjamin  L. 
Decker  died  testate  on  or  about  the  24tb  day 
of  August  1913,  and  by  his  will  devised  to 
John  V.  Deck&r  an  undivided  one-flfth  Inter- 
eat  in  the  real  estate  In  controvmy.  The  will 
was  duly  admitted  to  probate  in  Adams 
county  on  February  28,  1914.  On  May  8, 
1917,  the  esecutor  filed  his  final  account  and 
petltloa  ft>r  distribution,  praying  that  the  In- 
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tsrest  1^  Jolm  Y.  (DnAer  in  tiw  real  €Btote 
above  ntamA  to  be  dlBttllmted  to  U  A.  Wom- 
ach.  The  aiiptilantB  filed  objection  to  the  final 
account  and  denied  that  the  property  shoald 
be  diatfflmtod  to  Woma^b,  who  claimed  under 
an  aaelgnment  from  Sdm  V.  Detiker.  The  re- 
qMndent  Wonadi  objected  to  the  Utlgatloa 
of  the  oontrorenv  over  tbe  title  to  the  praiwi^ 
ty  In  Oie  probate  proceeding  and  dalmed 
ttiat  it  was  not  a  prefer  matter  to  be  liti- 
gated therdn.  Hie  imqterty  was  distrtbntad 
by  the  trial  court  to  'Womadi,  as  agstgnee. 
From  this  Jn^m^t  tbe  appeal  was  proaeea- 
ted. 

The  le^cmdent  renews  here  the  obJecUon 
whldi  be  made  la  tbe  trial  court  tint  the  oon- 
troYenv  over  the  title  to  the  property  be- 
tweoa  the  parUea  to  tide  aiveal  oonld  not  be 
litigated  In  tbe  probate  prooBedtav.  This  ob* 
iectlon  most  be  aortalned.  Tbls  Is  a  contro* 
verey  between  outside  parties  which  in  no 
w^  afEectB  the  Interests  ot  the  estate  itself. 
In  Be  Gorkow's  Estate,  28  Waah.  66,  68  Paa 
174*  a  siiDUar  ovestlon  was  presented.  In 
that  case  a  legatee  bad  oootnu^ad  with  a 
firm  of  attonMffs  that  die  wonld  pay  tbwn 
the  sum  itl  |00O  utm  tbe^  ataoold  oMain  for 
her  a  certain  legacy  contained  In  the  will  of 
Bndolidi  Ctorlnnr.  By  the  eontraet  the  fOOO 
was  to  be  paid  out  of  the  legacy  when  col- 
lected.  In  dne  time  the  ritSit  to  the  legacy 
was  established  and  with  the  exception  ot 
9600  was  paid  to  the  legatee,  who  refused  to 
recognise  the  rights  of  the  attomeve,  whom 
she  had  employed.  The  attorneys  filed  a  pe- 
tition in  the  pcdbatB  proceeding  asking  thac 
the  fOOO  be  paid  to  them.  The  legatee  ob- 
jected to  tiie  questUm.  being  litigated  In  that 
proceeding  because  it  was  a  nuttto:  whidi  in 
no  way  affected  tiie  Interests  of  the  estate. 
The  objection  was  snstalned,  and  the  court. 
In  the  course  of  tiie  opinion,  said: 

"No  powen  are  gtren  to  tbe  court  in  its  pnH 
bate  jurisdiction  to  hear  and  determine  oontro- 
versies  between  tidid  persons  which  in  no  way 
afEeet  the  Interests  of  the  estate  itscdf.  It  is 
cimBtitnted  a  tribunal  to  gnard  the  intereets 
of  the  estate  only,  and  its  powers  cannot  be 
invoked  to  determine  outside  controTerBies,  the 
result  of  which  can  In  no  way  affect  the  es- 
tate, ^ther  adversdy  or  faw>raWy.  •  •  •  •* 

The  rule  of  tliat  case  is  recognized  In  the 
case  of  State  ez  reL  Keasal  v.  Si^reiior  Court, 
76  Wash.  201.  136  Fac.  147,  where  It  Is  re- 
ferred to  and  dlstlngalshed.  Tbe  controversy 
upon  the  present  appeal  is  one  step  farther 
removed  from  the  probate  proceeding  than 
was  the  controversy  In  the  Gorltow  Case. 
There  the  controversy  was  between  a  legatee 
and  her  attorneys,  whom  she  had  employed 
to  secure  the  legacy  and  agreed  to  pay  them 
out  of  the  sum  so  obtained,  which  sum  was 
In  the  possession  of  the  administrator.  In  the 
present  case,  the  appellants  claim  through  a 
deed  issued  subsequent  to  a  sale  on  execution 


under  a  Judgment  which  they  had  obtained 
against  J<^  V.  Dedtw;  and  tbe  respondnts, 
throujE^  an  asslgmnent  from  him.  Obviously, 
the  estate  la  In  no  way  concerned  with  this 
controversy  and  will  not  be  affected  favor- 
ably or  unfavorably,  whicbever  one  of  the 
parties  may  be  entitled  to  the  interest  In  the 
above-maitloned  land  vrbUSx  passed  to  John 
V.  Decker  devise.  It  btfng  a  matter  which 
cannot  be  litigated  In  ttie  probate  proceeding, 
the  appellants— in  order  to  preserve  their 
rights— vera  not  reqidred  to  assert  thciu  in 
that  iMoceedlng  In  response  to  tiie  nottee  of 
the  hearing  to  be  had  npM  tiie  final  account 
and  dlstribntlm  ot  the  estete  of  Benjamin  Ii. 
Decker*  deceased.  SfarUnovidi  v.  Mandeano, 
1S7  Oal.  3S4. 70  Fac.  499^  The  question  is  one 
to  be  Htlgated  when  one  ot  the  parties  shall 
bring  an  an^rt^riate  actiAn.  In  sadi  action, 
the  appcUants  will  be  In  no  way  prejudiced 
by  reason  of  the  eact  tiiat  the  property  was 
distributed  to  tbe  leqwndent  in  tbe  probato 
proceeding  under  tiie  assignment. 
Affirmed. 

PAfilKEB,  HOLOOMB,  and  U0T7NI»  JJ., 
concur. 


liOYELAND  et  aL  V.  REQSB  00. 
(Na  14S41.) 

(Snpreme  Court  of  WssUngton.  7sn.  1910.) 

GORTBACTS   «S>17ia>-SsVKRABU  OOHTBAOI  . 

— Failubk  or  GocraiDsaATioN. 
A  manufsctuxing  firm's  contract  to  fumi^ 
prises  in  trade  contest,  together  with  services 
of  organizer,  constituted  an  indivisible  nonsev- 
erable contract  and  consideration  for  notes  giv- 
en in  return,  nonperformance  of  which  iff  failure 
to  supply  substantial  part  of  prises  called  for 
cancellation  of  notes. 

Department  3. 

Appeal  fron  Superior  Court^Takinia  Coun- 
ty ;  George  B.  Holdm,  Judge. 

Action  by  Theodore  O.  Loveland  and  James 
L.  Records,  copartners  doing  business  under 
the  firm  name  and  style  of  the  Brenard  Man- 
ufacturing Ckmipany,  against  the  peese  Com- 
pany. From  Judgment  canceling  the  notes 
sued  on  and  dismissing  the  action,  lOalntiffS 
appeal.  Affirmed. 

y.  O.  Nlchoson,  of  Sunnysld^  for  appel- 
lants. 

O.  Ii.  Booses  of  Sunnyside,  for  respondott 

mTGHEIX,  J.  In  March,  1916,  the  Reese 
Company,  a  corporation,  of  Sunnyside,  Wash., 
executed  and  delivered  its  six  promissory 
notes  aggr^tlng  $340  payable  to  Brenard 
Manufacturing  Company,  a  partnership,  of 
Iowa  City,  Iowa.   None  of  tbe  notes  b^ng 
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paid  at  inatnrlt7»  this  action  was  bronght  on 
all  of  them.  The  Reese  Company  defended 
on  alleged  failure  of  consideration,  dalmlng 
the  notes  were  glvoi  In  consideration,  of  a 
trade  extoislon  campaign  contract  made  to 
It  by  Brraard  Ifanufacturlng  Company  which 
remained  unperformed  at  the  time  of  the  com- 
mencement  of  the  suit.  The  trial  court  made 
findings  and  entered  Judgment  that  there 
had  been  failure  of  consideration,  ordered 
the  notes  canceled  and  dismissed  the  action. 
Breoatd  Manufacturing  Company  appealed. 

Respondent,  a  merchant,  desiring  to  Im- 
prove and  extend  its  business,  entered  Into 
the  trade  extenslMi  campaign  contract,  the 
purpose  of  whidi  was  to  encourage  contests 
aniong  Its  present  and  prrapet^ve  patrons 
and  customers  for  certain  designated  prises. 
The  prizes  were  to  consist  of  numerous  artl* 
des,  Including  a  piano,  gentleman's  and 
lady's  gold-filled  watches,  and  thence  down 
tliroagh  a  long  list  of  "Queen  Eisther"  sUveiv 
ware  of  17  different  patterns  from  table- 
spoons by  the  dozen  to  a  single  grsTy  ladle. 
The  piano  was  to  be  furnished  by  respondent. 
All  the  othear  prizes  were  to  be  furnished  by 
appellant  f.  o.  b.  factory  or  other  distribut- 
ing point.  Appellant  was  to  furnish  1  book, 
entitled  "The  Brenard  Mfg.  Co.'s  Trade 
Booster  Methods."  20  posters  28x36,  600  $5 
trading  books,  1  set  of  "Display  Card"  signs, 
1  dectro-plate  of  idano,  Instructions  for 
newspaper  advertiring  which  if  done  was  to 
be  without  expense  to  aop^ant,  36  certifi- 
cates for  piano  votes  In  denominations  of  6 
to  100,000  votes,  and  6  duebills  ranging  from 
1276  to  $300  each  good  for  one  Olaxton  piano 
when  accompanied  with  the  difference  in 
cash  as  designated  by  the  dueblU.  Appellant 
was  to  furnish  an  enrollment  roister  or  tally 
book  In  whldL  to  enter  the  scores  ot  the 
oontestante  for  prlsea,  and  fn»n  whldi,  at 
stated  Intervals,  correct  xepot^  woe  to  be 
made  to  appellant  during  the  alx  months  the 
contest  should  ran.  To  add  sest  to  the  cam- 
paign, the  ^Ises  were  to  be  placed  cm  ex- 
hibition ;  and»  to  etUl  further  oillven  things, 
ankellant  was  to  send  on  an  organize  to 
eiqplaln  the  benefits  oi  the  oiterprise  to  each 
of  more  than  100  prospective  customers^ 
whose  names  were  furnished  by  respondent 
and  wltti  whom  appelant  was  suiq^osed  to 
have  already  had  some  Introductory  corre- 
spcmdoice  to  prepare  and  make  easy  the  way 
of  the  organizer.  It  waa  imderstood  by  re- 
spondent and  appdlant**  soUdttaig  agent, 
whoi  the  contract  was  dlscossed  earlier  In  the 
year,  t3iat  the  ounpalgn  should  oommence 
about  the  1st  (rf'  AprlL  From  about  March 
23, 1M6,  and  ttunce  along  from  time  to  time 
tor  about  a  month,  appelant  forwardtfil  pop> 
ticais  of  the  supplies  and  prlaes,  aome  enD- 
press,  oOierB  by  Insured  pnrod  poat  and  roglt- 
tmd  mall.  By  the  cwtract  app^ant  agreed 


to  send  Its  organiser  to  SannyBlfle  within 
six  weeks  from  the  starting  of  the  campaign 
for  constructive  canqialgn  work  and  Uie  com* 
pletion  of  the  contesting  clubs.  Without  no- 
tice to  respondent  of  the  precise  date  he 
would  arrive,  the  organizer  called  on  re- 
spondent on  April  23,  1915^  to  commence 
work ;  but  upon  learning  that  the  score  reg- 
ister or  au*ollment  book,  whldi  It  appears 
was  most  indispensable,  and  some  of  the 
most  Important  prizes  had  not  yet  been 
ceived  by  respondent,  the  oi^anlaar  defined 
to  commence  the  campaign. 

From  time  to  time  respondent  promptly  ad- 
vised appellant  of  the  nonarrlval  of  portlooa 
of  goods  and  surolles  supposed  to  have  be«D 
shipped,  causing  appellant  to  sraid  tracers,  aa- 
tbe  testimony  shows,  for  sudk  goods  dalraed 
to  have  been  forwarded.  ConaUeraUe  corre- 
spondoice  took  place  betweai  the  partlea  dux^ 
ing  the  summer  and  fgii  months;  eadi  blam- 
ing the  other  for  tibe  tellure  of  tiie  campaign. 
In  the  meantime  the  enrollment  re^ster  wa» 
recelved  of  v^di  appelant  was  notlfled, 
which  witti  all  other  goods  recdved  were  kept 
intact  without  being  displayed  by  respondent. 
Appellant  threatoied  suit  on  the  notes  then 
due,  though  (Bering  to  perfonn  the  contract 
at  some  fntare  time.  RespondMit  denied  any- 
matured  liability.  Id  the  meantime,  <m  No- 
vember 16,  1916,  without  notice  to  respond" 
ent,  appellant  sent  another  organizer  to  Snu- 
nyiride,  •wttest,  upon  consideration  of  the  fact 
that  the  watches  (which  were  important  and 
necessary  In  the  plan  of  advertlslnid  had  not 
yet  been  rec^ved,  togettier  with  the  fact  that 
winter  was  approacSdog,  It  being  conalteretf 
an  nn&Torable  season  for  sndi  a  campaign, 
this  organizer  retnsed  to  commence  thB  cam- 
paign. 

Without  any  farther  attonpt  at  adiust- 
ment  or  performance  of  the  cimtract;  ttie  ap- 
pellant sned  hi  June,  1916,  at  irtildi  time,. 
Indeed  at  the  trial  <ft  the  case,  the  watches, 
among  the  most  Important  prizes,  had  not 
been  received.  In  addition  to  tbe  defense  of 
failure  of  consideration,  respondnit  pleaded 
and  kept  good  a  former  tender  of  those  goods 
and  aiQvAlea  it  bad  received,  whicb  wave 
awarded  to  appellant     the  Judgment 

The  defense  in  the  case  was  well  establish- 
ed by  the  proot  for  Om  contract  of  appcUant 
to  furnish  all  the  goods,  a  substantial  and 
Important  part  of  wbicb  was  nevw  supplied, 
together  with  the  skilled  services  of  an  or^ 
ganlier,  constituted  an  indivisible,  nonsever- 
able contract  and  consideration  for  the  notes 
sued  on,  the  nonperformance  of  which  called 
for  a  cancellation  of  the  notes. 

Judgment  affirmed. 

MAIN,  a  J.,  and  MACKINTOSH,  TOU 
MAN,  and  OBADWIOK,  JJ.,  concur. 
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OBTMAN  T.  KITTITAS  OOIINTX  et  al. 
(Mo.  16013^ 

(Snpreme  Court  of  WaBhington.   Jan.  9,  1910.) 

1.  PUtADING    «=»214<1)  »  DEHUBBEB— ADIOB- 
nOHB. 

Demorrer  to  complaint  admits  facta  stated 
therein. 

2.  TAXATion  «=>1T6  —  Statu  Land  —  Patent 
BT  UirrrsD  States. 

Where  public  survey  showed  land  to  be 
■within  section  granted  b7  Congress  tor  the  use 
of  tiie  common  schools  of  state  b7  the  Enabling 
Act,  the  title  to  the  land  was  in  the  state  and 
not  taxable  thon^,  ^ior  to  surrerf  patent  to 
land  had  been  iannd  bj  the  United  State*  gov 
emment. 

3.  Tazatior  «a»17&-LiU>D  8iTBnoT-STA« 

Where  United  States  goTemment  Issued  pat* 
ent  to  land  subaequently  found,  upon  public  sur- 
vey, to  be  state  land  under  EnaUing  Act,  and 
title  thereto  was  decreed  to  be  in  state  in  ac- 
tion to  Quiet  title,  bat  thereafter  became  subject 
to  conveyance  to  United  States  upon  being  se- 
lected therefor  under  Laws  1&3Z,  p.  801»  |  3, 
the  title  pending  such  final  selection  was  In  state 
and  not  subject  to  taxation. 

4.  Taxation  4=»600— Aotioh  to  Oanoel  Taz- 
SB— BieHT  TO  Sub— State  IiUID. 

Where  United  States  gorenunent  iasned  pat< 
ent  to  land  aobaeQuently  found  npon  public  sur- 
vey to  he  state  land,  but  whldi  tiie  atate,  in 
Laws  1913,  p.  301,  agreed  to  convey  to  United 
States,  the  patentee's  purchaser  in  possession  of 
land  Mi  to  have  right  to  maintain  action  to 
eanosl  taxes  assessed  against  the  land. 

Department  1. 

Appeal  from  Superior  Court,  Kittitas 
County;  John  B.  Davldacm,  Jndse. 

Action  by  Cl  F.  Ortman  against  the  Coon- 
ty  of  Kittitas  and  others.  Demurrer  to  com- 
plaint sostainod,  and  plaintiff  appeals.  Re- 
versed. 

Pniyn  &  HbelBer,  of  BUensburg,  for  aitpel- 
lant 

Arthur  McGnlr^  of  Blloisbiirg,  Cor  re- 
spondents. 

HAOEINTOSH,  J.  [1]  Hie  a^iellant  is 
seeking  the  cancelation  of  taxes,  bis  ccnn- 
plaint  setting  up  the  fidlowing  statenwit  of 
facts,  which  were  admitted  by  the  reepoDd- 
ents*  demorrer:  The  iqtpellant  Is  in  posses- 
sion of  section  86,  township  21,  ran^  12 
east;  and  holds  a  contract  of  purchase  of  Uiat 
property  from  one  Walker.  There  was  Issued 
to  Walker  I9  the  United  States  government 
In  1911  a  patent  to  tiUs  pnqperty,  which  had 
been  settled  tipon  by  Walker  belim  the  pnl>> 
H«  snrrey  had  been  eztcaided  ciret  It.  Upon 
tlift  survey  being  made,  the  land  was  found 
to  be  In  section  86,  and  after  the  issuing  of 


the  patent  the  state  of  Washington,  in  Jan- 
uary, 1912,  began  an  action  in  Kittitas  coun- 
ty  against  WaUcer  to  obtain  possession  of 
the  property  and  to  qoiet  title  to  the  same, 
the  state  claiming,  under  the  terms  of  the 
Enabling  Act,  sections  16  and  36,  surveyed  or 
UDgurveyed,  not  otherwise  appropriated, 
within  the  state  at  the  time  the  state  was 
admitted  to  the  Union,  these  secUons  having 
been  granted  by  Congress  for  the  use  of  the 
common  schools  of  the  state.  The  complaint 
alleges  that  this  aetlon  by  the  state  against 
Walker  was  detemnned  In  favor  of  the  state, 
and  that  a  Judgment  and  decree  was  ren- 
dered to  that  effect,  bat  not  oatered  for  the 
reason  that  negotiations  at  that  time  were 
pending  between  the  state  and  the  federal 
govemm^t,  looking  to  the  settlement  of  the 
title  to  these  sections  which  were  unsorv ey- 
ed at  the  time  the  state  was  admitted  to  the 
Union,  and  it  was  agreed  that  Walker  be 
left  in  possession  of  the  property  awaiting 
an  adjustment  that  would  probat^y  be  made 
at  the  conclusion  of  the  negotlatlMis  between 
the  two  governments  in  r^ation  to  the  title. 
Subsequently,  the  Legislature  of  the  state 
and  the  Congress  of  tlie  United  States  en- 
tered into  an  agreement  whereby  the  state 
should  release  its  claim  to  sections  16  and  36 
in  the  forest  reserves  within  the  state  and 
the  state  should  take  lands  in  exchange 
therefor,  on  the  surveyed  public  d<miain  of  the 
United  States  situated  In  the  state  of  Wash' 
Ington.  Appropriations  were  made  and  work 
\fas  done  in  determining  the  numbers  of 
sections  16  and  36  lying  within  the  federal 
forest  reserve  within  the  state  of  Washing- 
ton, and  It  has  been  determined  that  the 
property  here  in  controversy  is  situated  in 
such  fbrest  reserve.  The  work  has  progress- 
ed so  far  that  little  remains  to  be  done  to 
complete  It,  and  the  state  has  already  located 
large  tracts  of  land  In  lieu  of  sections  faUing 
within  the  federal  forest  reserve,  ^e  com- 
plaint alleges  that  the  matter  In  controversy 
betweoi  Walker  and  the  state  wUI  be  speedi- 
ly adjusted,  at  whldi  time  the  title  (tf  Walk- 
er to  the  land  in  question  will  be  conflnned. 
ISie  complaint  then  alleges  that  taxes  for 
the  years  1912  to  1017,  Indnslv^  have  been 
levied  against  this  property  by  the  county 
of  Kittitas,  notwithstanding  that  the  title 
of  said  Walker  to  the  property  Is  in  abey- 
ance, and  alleging  that  sndi  assessments 
are  void  and  ocHUtltute  a  <doud  on  the  tttlew 
The  complaint  further  alleges  that  as  soon  as 
the  cruiflSng  and  surveying  of  sections  16  and 
86  the  federal  fcHVst  reserve*  of  tbe  state 
of  Washington  Is  complete  and  lieu  lands 
therefor  are  selected  1^  the  states  the  Sec- 
retary of  the  Interior  Department  of  the 
United  States  wiU  approve  sndi  selection, 
and  the  dalm  of  the  state  <tf  Washingtrai 
to  title  to  sudi  lands,  indnding  t3ie  lands 
here  In  controvensy,  will  be  relinquished.  The 
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d^nrrer  bavlnff  Jteea  Bustalned,  tbls  appeal 
waa  taken. 

[21  Tbe  Utle  to  lands  In  aectlon  36.  wUch 
at  tbe  time  of  tbe  adndaslon  of  the  state 
nere  nnsurreyed,  has  beoi  established  in 
the  state,  although  prior  to  the  survey  pat- 
ents for  snch  lands  have  already  been  issued 
by.  the  federal  government.  The  complaint 
in  this  action  alleges  that.  In  a  suit  between 
the  state  and  the  appellant's  grantor,  tbe 
title  to  the  section  here  in  question  has  been 
detomlned  to  be  tn  the  sfate.  If  there  had 
been  no  such  suit,  as  a  matter  of  law,  fol- 
lowing the  decision  of  this  court  In  tbe  case 
of  State  V.  Whitney,  66  Wash.  473,  120  Pac. 
116,  the  facts  pleaded  In  the  appellant's  com- 
plaint would  have  been  held  to  have  estab- 
lished title  in  the  state.  Subseqnently  to 
tbe  decision  tn  the  Whitney  Case,  tbe  ac- 
tion referred  to  In  the  complaint  as  having 
been  taken  by  the  Legislature  of  the  state 
and  the  Congress  of  tbe  United  States,  look- 
ing to  the  relinquishment  by  tbe  state  of  Its 
title  to  section  36  and  the  acceptance  of  lieu 
lands  therefor,  took  the  form,  as  far  as  the 
state  Is  concerned.  In  chapter  102,  Laws  1913, 
which  provides,  in  section  3  thereof: 

"Whenerer  the  title  to  any  lands  selected  un- 
der the  provisions  of  this  act  shall  become  vest- 
ed in  the  state  of  Washington  by  the  acceptance 
and  aptffoval  of  tbe  lists  of  lands  so  selected,  or 
other  proper  action  of  the  United  States,"  the 
state  shall  conv^  "the  lands  of  the  state  relin- 
quished under  the  provi^ws  of  this  act,  which 
deed  shall  'convey  to  and  vest  in  the  United 
States  all  the  right,  title  and  interest  of  the 
state  of  Washington  therein." 

[8]  Under  this  act,  Utle  to  section  36  re- 
mains in  the  state  of  Washington  until  all 
of  the  conditions  required  by  the  acts  of  the 
state  Legislature  and  the  Congress  of  the 
United  States  have  been  performed.  The 
complaint  alleging  that  the  final  selection 
has  not  been  completed,  It  follows  that  tbe 
state  is  still  the  owner  of  the  land  here  in 
question.  That  being  true,  of  course.  It  is 
not  subject  to  taxation.  Hie  fact  that  the 
appellant  may  in  all  probability  become  the 
owner  of  this  property  by  tbe  compliance  by 
the  state  and  federal  governmrats  with  tbe 
terms  of  their  agreements  does  not  give  him 
title,  nntll  that  title  has  come  either  In  the 
fc-nn  of  a  new  pat«it  from  the  federal  gov- 
ernment, or  from  the  old  patept  by  virtue 
of  the  reiiuqulshmeot  by  the  state  of  Its  title. 

[4]  We  now  meet  the  second  question  pre- 
sented in  this  case:  Tbe  appellant'  having 
established  hy  bis  pleading  that  the  title  is 
not  in  him,  but  In  the  state  of  Washington, 
can  he  complain  because  the  county  is  levy- 
ing taxes  against  property  wbldi  he  does  not 
own?  Were  this  an  open  question,  the  writer 
of  this  opinion  is  inclined  to  believe  that 
the  logical  answer  would  be  against  appel- 
lant's right;  but.  reeding  the  decisions  of 


this  court,  tbe  conclusion  most  be  tliat  It  Is 
DO  longer  an  open  qoestloa.  It  bas  been 
held  that,  alOiongh  taxes  tiave  been  assessed 
against  land  whldb  was  the  property  of  the 
state,  a  person  having  an  Interest  In  Uiat 
pn^rty  wbtdi  might  ttimafter  result  In 
legal  title  has  a  right  to  maintain  an  acdoo 
looking  to  the  cancellatton  of  taxes  by  rea- 
son of  the  fact  that  when  the  title  lAonld 
eventuate  In  him  the  taxes  theretofore  im- 
properly assessed  would  have  created  a 
cloud  upon  his  after-acquired  title.  We  can- 
not distinguish  the  present  case  from  tbe  case 
of  Bird  Timber  Co.  v.  Snohondah  County, 
81  Wash.  417,  148  Pac  433,  and  espedallj 
as  that  case  appears  In  the  report  of  the 
rehearing  In  88  Wash.  9Z,  152  Pac.  680 ;  the 
title  of  tbe  plaintiff  in  that  action  being  con- 
siderably more  difficult  of  definition  than 
that  of  appellant  In  this  case.  On  the 
straigtb  of  the  Bird  Case,  and  the  cases  dted 
therein  from  this  court  in  snn>ort  of  that 
decision,  we  are  of  the  opinlcm  that  the  ap- 
pellant In  this  case  had  the  right  to  prose- 
cute tbls  action,  and  tbat  the  cnnplalnt  stat- 
ed a  cause  of  actltm. 

The  lower  court  was  therefore  in  error  In 
having  sustained  the  demurrer,  and  for  that 
reason  his  action  will  be  reversed. 

MAIN,  C.  J.,  and  OHADWICK,  HITOH- 
ELL,  and  TOLMAN,  33.,  concur. 


BLOOR  V.  BLOOR  et  aL   (No.  14932.) 
(Supreme  Conrt  of  Waahington.   Jan.  0,  1919.) 

1.  DeEOS  ^»56(2)— DEUVEBT-^UmCHNCT— 

Intent  or  Pavtixs. 
A  deed  placed  with  a  third  party  to  keep 
will  not  operate  as  a  conveyance,  unless  tbere 
is  a  present  IntntiMi  to  pert  with  title,  al- 
though possession  may  be  withheld  tot  a  time, 
or  during  the  life  of  the  grantor. 

2.  Dkeds  <8=>58(4)— D  ru  VKBT— SumcaacT— 
Obantob's  Contbol. 

It  is  not  enou^  that  a  deed  be  placed  in 
escrow,  but  It  must  be  put  beyond  tbe  dominion 
and  control  of  the  grantor,  so  that,  as  between 
all  parties  except  bona  fide  pnr^asers,  the 
title  is  presendy  vested,  subject  only  to  gran- 
tor's  reserved  life  estate. 

3.  Husband  and  Wife  ^a>26G— Deeds-Si- 

UULTANEOCS  DEEDS  TO  TBE  SAICB  PBOFEBTT 

—Effect. 

Although  husband  and  wife  may  deed  direct- 
ly to  each  other,  conveying  commonity  proper- 
ty,  nnder  Bern.  Code  191fi^  |  8706^  yet.  if  deeds 
to  the  same  property  are  executed  rimultaneou- 
ly,  delivered  or  placed  in  escrow,  they  negatire 
one  another,  tor  thej  must  take  effect  as  oo  tbe 
date  executed,  if  at  all. 


«caror  other  emu*  m«  same  t«pic  sad  KBT-NUHBER  la  aU  Ker-Numbered  DliesU  and  IndesM 
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4.  Deeds  «B900~DBunBT— Rmimoiff  or 

POWKB  TO  REOAU.. 

Where  husband  apA  wife  executed  simul- 
teneow  deeds  to  eadi  other  for  eommuoitr  prop- 
ert7  and  i^aeed  them  i&  escrow,  to  be  delirered 
tft  the  soTTlTor,  eadi  reMrred  a  rii^t  of  recall 
In  ease  of  sarrivfaig  the  oUier,  ao  ^ere  was  no 
deUTery. 

5.  Husband  and  Wife  «=32e6— Oontetanc- 
Es  Between— ComnjNnr  Pbopertt. 

Simoltaneoias  warranty  de«ds  between  hos- 
baod  and  wife,  placed  in  escrow  for  delivery  to 
anrriTw,  anrriVMr's  deed  to  boctane  nnll  upon 
death  other  ^ouse  do  not  constitnte  the 
agreement  to  coilVey  conunnnity  property  pro- 
Tided  by  Bern.  Code  1915,  K  876^  al- 
though aach  sections  be  construed  liberally,  as 
provided      section  6^. 

6.  Husband  and  Win  ^266— Oonvxtaho- 
Es  Between— COucunXTr  Pboteitt— Stat- 
msEB. 

Bern.  Code  1915,  If  S019,  8766,  providing 
form  and  manner  of  execntion  of  contract  be- 
tween husband  and  wife  for  tranefer  of  com- 
munity property  to  sorviTor,  are  exdnaire; 
there  beiiv  no  coauHm^aw  light  to  maks  sodi 
transfer,  * 

Department  1. 

Appeal  from  Superior  Court,  San  Juan 
County ;  W.  H.  Pemb^ttm,  Judge. 

Suit  Ii7  Isabella  K.  Bloor  agftinst  Loren 
C.  Bloor  and  othera  Judgment  for  plaintifr, 
aod  defendants  appeal.  Berersed  and  re- 
manded, with  directions  to  dismiss. 

Ernest  B.  Herald,  of  Seattle,  for  appel- 
lants. 

Joiner  &  EDglisb,  Of  Anacortea,  for  re- 
spondmt. 

CHADWIOK,  J.  On  Amril  24,  1916,  J.  T. 
Bloor  and  his  wife,  Isabella  K.  Bloor,  ex- 
ecuted several  mutual  deeds  purporting  to 
cwTey,  the  one  to  the  other,  all  ot  the  com- 
mnnl^  T^jferty  then  owned  by  them.  The 
deeds,  wtaea  wecnted,  were  given  to,  or 
lathiK  left  with,  O.  J.  Bmboi^  a  Inatloe  <tf 
the  peace,  "to  keep."  Mrs.  Bloor  testifies, 
and  of  course  It  must  have  been  so  nndei^ 
stood,  that  the  deeds  were  to  be  kept  until 
the  death  of  one  ot  the  parties,  and  the 
appropriate  deeds  wore  then  to  be  put  on 
record  or  ddlvered  to  the  survivor.  It  was 
the  Intention  of  Mr.  Bloor  to  arrange  the 
community  affairs  so  as  to  avoid  the  expens- 
es of  an  administration  in  the  event  of  his 
wlftf s  death,  anA  to  save  his  wife  the  like 
trouble  and  expose  In  the  event  that  she 
shoald  aurrlTO  falm.  He  had  inquired  among 
some  of  his  neighbors  and  friends,  and  was 
advised  that  the  better  and  least  expensive 
way  to  dispose  of  his  estate  would  be  to  pre- 
pare "community  deeds."  After  the  death  of 
Mr.  Bloor,  the  respondent  went  to  Mr. 
Bruhns,  and  with  him  to  the  auditor's  ofBce, 


and  filed  the  deeds  from  the  deceased  bus- 
band  to  the  respondent  for  record.  The  chil- 
dren of  Mr.  Bloor  by  a  former  wife,  the  ap- 
pellants here,  having  murmured  against  the 
title,  respondent  brought  this  action  to  quiet 
her  title  to  all  of  the  lands  described  in  the 
deeds. 

[1]  There  is  a  serious  question  in  the 
minds  sf  some  of  the  Judges  as  to  whether 
a  delivery  such  as  the  law  demands  In  cas- 
es of  this  kind  was  ever  had,  but  we  have 
decided  to  treat  the  deeds  as  If  they  were 
In  fact  delivered,  within  the  rule  of  Nichols 
V.  Oppermann,  9  Wash.  618,  34  Pac.  162,  At- 
wood  V.  Atwood.  16  Wash.  28S,  46  Pac.  240, 
and  Showalter  v.  Spangle,  93  Wash.  326.  160 
Pac  1(M2,  because  we  are  amsdous  of  the 
fact  that  a  custom  has  grown  up  among  the 
people  of  this  state  to  fix  the  status  and  dls- 
po^tion  of  community  property  in  a  testa- 
mentary way  by  the  execution  of  mutual 
deeds,  the  one  or  the  other  to  be  delivered  to 
the  survivor  in  case  of  death.  We  had  a 
similar  state  of  facts  In  Eves  v.  Roberts,  96 
Wash.  99,  164  Paa  915,  In  that  deeds  had 
been  executed  with  like  Intoit  In  that  ct§e 
we  held  that  there  had  been  no  delivery,  but 
we  did  raise  and  leave  unanswered  the  ques- 
tion that  occurs  in  this  case. 

It  Is  fundamental  that  a  deed  will  not  op- 
erate as  a  cmv^nce  unless  there  la  a  ^es- 
oit  hitentim  to  part  with  the  title,  although 
possession  may  be  wlthhdd  for  a  time  cer- 
tain or  during  the  lifOtlme  of  Oxe  grantor. 

"It  is  essential  to  the  delivery  of  a  deed  that 
there  be  a  giving  1^  the  grantor  and  a  receiving 
by  the  grantee  with  a  mutual  intention  to  pass  a 
present  title  frtnn  tbe  one  to  the  other.  It  may 
be  made  through  the  bands  of  an  agent,  and  it 
may  be  accepted  through  tlie  bands  vt  an  agent ; 
but  there  must  be  a  mutoal  intentloB  presently 
to  pass  tbe  title.  This  mutual  intention  ia  the 
cardinal  requisite.  *  *  *  This  is  as  essential 
to  a  deed  of  gift  as  to  any  other.  It  Is  elemen- 
tary that  a  deed  cannot  perform  the  functimis 
of  a  will,  hence  cannot  be  effectoally  delivered 
after  the  grantor's  death.  When,  however,  tihe 
grantor  delivers  the  deed  to  a  third  person  in 
escrow,  to  be  held  nntU  the  grantor's  death  and 
then  delivered  to  the  grantee,  the  grantor  r»* 
taining  no  dominion  or  control  over  it,  the  de- 
livery is  valid,  and  an  immediate  estate  ia  vest- 
ed in  tbe  grantee  at  the  date  of  the  delivery  in 
escrow,  subject  to  tbe  grantor's  life  estate." 
Showalter  v.  Spangle,  supra. 

[2]  It  is  not  enough  that  a  deed  be  put  In 
safe-keeping.  Atwood  v.  Atwood,  supra.  It 
must  be  put  beyond  the  dominion  and  con- 
trol of  the  vendor,  so  that  as  between  all 
parties  etcept  purchasers  for  value  end 
In  good  faith  the  title  Is  presently  vested, 
and  It  can  be  said  as  a  matter  of  law  that  It 
has  passed  out  of  the  one  hand  4Dto  the  oth- 
er, subject  only  to  the  grantor's  life  estate, 
which  equity  vrill  preserve  pending  the  con- 
tingency upon  which  the  deed  Is  to  be  put  tn 
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tbe  hand  of  the  grantee  for  record,  and  wltb 
right  of  Immediate  posseesloii. 

[3, 4}  Deeds  to  community  property  by 
husband  to  wife,  and  by  wife  to  husband,  In 
anticipation  of  death,  are  necessarily  in- 
tended to  operate  as  testamentary  bestowals 
of  property.  Were  the  separate  property  of 
the  grantor  involved,  or  had  one  member  of 
the  commonlty  made  a  deed  to  a  third  par^ 
ty,  no  particular  complication  would  arise, 
although  the  question  of  delivery  would  oc- 
cur in  almost  every  case,  for  those  who  have 
direct  or  collateral  interest  In  the  property 
of  deceased  persons,  and  in  virtue  of  their 
interest  have  incubated  the  vice  of  great  ex- 
pectations, are  prone  to  question  the  disimsi- 
tlon  (tf  property  where  their  expectatlras 
have  not  been  met. 

But  the  conveyance  of  community  property 
by  the  method  here  employed  raises  com- 
plications which  are  not  so  easy  of  solution. 
For  although  a  husband  may  now  deed  di- 
rectly to  the  wife  and  the  wife  to  the  hus- 
band <Rem.  Code.  %  8766),  if  deeds  to  the  same 
property  are  executed  simultaneously,  they 
must  of  necessity  negative  one  the  other,  for 
they  must  take  effect  aa  of  the  date  they  are 
executed  If  they  are  efltective  at  alL  We 
said  In  Eves  t.  Boberts,  supra: 

"Had  they  been  filed  for  record  at  the  same 
time,  the  one  would  have  canceled  the  other." 

The  leaving  of  such  deeds  with  a  third 
party,  the  one  to  become  effective,  and  the 
other  a  nullity,  In  the  order  of  time,  cannot 
change  the  legal  effect  of  the  Instruments, 
or  give  them  better  standing  than  if  they 
were  executed,  delivered,  and  filed  for  rec- 
ord on  the  same  day.  For  it  is  not  the  fu- 
ture effect,  but  the  present  Intoitlon,  that 
sustains  deeds  of  gift  or  of  testamentary 
character.  Therefore  it  must  be  held  that 
mutual  deeds  to  the  same  pr(^rty  cancel  the 
subject-matter,  for  it  cannot  be  said  that  one 
having  an  entire  title~we  understand  that 
community  property  is  held  by  the  half  and 
by  the  whole,  subject  to  division  and  parti- 
tion In  case  of  death— can  convey  by  one 
deed  and  take  by  another  In  the  same  trans- 
action, and  establish  a  new  relation  to,  or 
change  the  character  of,  the  title. 

Deeds  made  and  delivered,  or  delivered, 
although  it  be  to  a  third  party,  and  put  be- 
yond the  control  ot  tlie  grantor,  are  sustain- 
ed solely  upon  the  ground  that  they  are  pres- 
ent conveyances.  This  result  la  Impossible, 
where  husband  and  wife  execute  mutual 
'deeds  to  community  property,  for  from  the 
very  nature  of  things  one  of  the  two  deeds, 
they  being  made  the  one  In  consideration  of 
the  other,  must  fall  and  become  a  nullity, 
for  It  Is  not  within  the  foreknowledge  of  the 
parties  which  one  may  die  leaving  the  other 
surviving. 

The  common  law,  so  far  as  It  throws  light 
upon  our  present  Inquiry,  the  decisions  of 


this  and  other  courts,  and  our  statutes,  com- 
pel the  holding  that  this  manner  of  dispos- 
ing of  community  prc^rty  In  antl(4patl<m 
of  death  cannot  be  sustained,  for  the  trans- 
action Is  tinctured  by  an  element  of  weak- 
ness which  goes  to  the  very  marrow  of  the 
transaction,  for,  notwlthstan^ng  the  written 
documents,  the  intention  of  the  parties  at 
the  time  Is  that  a  part  of  their  contract  must 
fall;  otherwise  they  would  not  have  agreed, 
as  of  necessl^  the?  must  have  agreed,  that 
one  half  of  their  contract  should  in  the  end 
be  a  nnlU^  as  of  the  time  of  its  encotloa 
Thla  same  qnestlcm  has  atlsen  In  the  state 
of  California.  In  Eenn^  r.  Parka,  125 
CaL  146,  67  Pac.  772,  tho  deeds  were  deliver- 
ed to  a  certain  bank.  The  court  said: 

"Was  the  delivery  <tt  the  hnrt>8nd's  deed  to  tiia 
cashier  sufficient  to  pass  the  title  to  the  wife? 
Upon  matare  conBlderadon  we  have  arrived  at 
the  condusion  that  no  title  whatever  paaed. 
While  it  is  not  so  expressed  In  the  agreement, 
yet  the  intention  trf  both  parties  Is  plain  tbit 
the  party  surviving  should  have  his  or  her  deed 
returned  in  case  the  other  party  riumld  die, 
and  .that  no  title  to  the  property  described  in 
the  deed  ot  the  partr  surviving  should  vest. 
In  other  words*  the  plaintiff  having  survived 
her  husband,  her  deed  is  to  be  retnmed  to  her 
and  the  title  to  her  property  remain  vested  in 
her.  Under  the  laws  of  this  state,  the  title  to 
the  property  vested  presently  when  the  deeds 
were  ddivered,  or  did  not  vest  at  all.  Yet  as 
to  the  plaintiff's  property  it  Is  apparent  that  no 
title  ever  vested  in  the  husband  under  her  deed. 
Sudk  being  the  case  as  to  her  property,  it  is 
most  difBcult  to  see  how  title  to  hla  propraty 
by  bis  deed,  evw  vested  in  her.  the  general 
principles  of  law  involved  In  this  case  are  quite 
fully  discuBsed  in  Bury  v.  Young,  98  CaL  446 
[33  Pac.  33S,  3B  Am.  Bt  Bep.  18S).  In  the  de- 
cision ot  that  ease  may  authorities  are  cited 
supporting  the  conduaion  declared,  and  with 
that  conclusion  we  are  entirely  satisfied.  It  is 
there  said:  "The  essential  requisite  to  the  va* 
Udlty  of  a  deed  transferred  under  dTcnmstaaces 
as  indicated  ia  this  case  Is  tliat  wka  ft  Is 
placed  In  the  hands  of  a  third  party  It  baa  paaa- 
ed  twyond  the  control  of  the  grantor  for  all 
time.'  In  the  present  case,  by  the  agreement 
of  the  grantor  and  grantee,  It  waa  understood 
that  the  grantor's  deed  was  to  be  returned  to 
him  upon  the  happening  of  a  certain  event,  to 
wit,  the  death  of  the  other  party.  And  at  this 
time  it  may  be  assumed  that  the  plaintiff's  deed 
has  been  returned  to  her,  or  at  least  has  been 
treated  as  of  no  Itoroe  and  effecL  In  the  Bury 
Can  It  is  also  said :  *In  every  ease  where  tJw 
deed  has  been  declared  invalid  by  reason  of  the 
failure  of  delivery.  It  will  .be  found  that  the 
grantor  reserved  some  rl|^te  over  the  instrn- 
ment ;  that  upon  the  happening  of  some  event, 
or  contingency,  or  condition,  he  had  the  tisht. 
if  so  disposed,  to  reach  out  and  take  it  fn^n 
the  possession  of  the  depositary.'  The  present 
case  comes  squarely  within  that  description. 
Here  the  grantor  reserved  the  ri^t  to  recall  his 
deed  upon  the  happening  of  a  certain  evmt; 
when  that  event  baldened  he  had  the  right  to 
reach  out  and  take  back  the  deed,  and  such 
reservation  is  fatal  to  a  valid  delivery.  The 
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sU-controlliDff  Act  In  Oils  oaw,  wUdi  defeftts 
plalatiC**  dafm,  is  that,  when  the  deedi  -ware 
made  and  daliTered  to  the  cashier  of  the  bank, 
the  reapectiTa  grantors  did  not  absidatel;  part 
with  all  futuxe  dominion  and  control  orer  thun ; 
bnt,  nptm  Hie  contrary,  the  actual  intentitn  and 
noderBtandlng  of  each  grantor  was  that,  upon 
the  death  of  the  other,  survivor  should  take 
back  his  own  deed,  and  that  do  title  should  vest 
under  it" 

In  Long  V.  Byan,  166  Cal.  442,  137  Pac.  49, 
It  was  beiH  tbat  an  agreement  to  return  the 
deed  of  the  sorvlTor  was  not  the  dlsqaalU^' 
Ing  element,  for  that  the  law  would  Impl;. 
The  logic  of  this  coQcloalon  cannot  be  doubt- 
ed, for  whether  the  deed  which  has  become 
nulllus  Jnris  is  returned  under  a  contract, 
made  at  the  time  of  its  execution,  or  Id  left 
with  a  third  party  nnder  an  Implied  con- 
tract to  return  It,  can  make  no  difference. 
So  whether  we  follow  the  theory  of  contract, 
as  has  the  California  court,  or  Just  put  our- 
selves In  the  place  of  the  parties  and  admit 
that  the  deed  made  by  the  surrlTlng  spouae 
was  understood  to  be  without  force  to  con- 
vey after  the  death  of  the  other  spouse^  we 
reach  the  same  result 

[S]  While  not  an  anthorl^  for  this  case, 
there  Is  mudi  said  in  Be  Edwall's  Estate,  75 
Wash.  891,  1S4  Pac  1041,  to  bear  out  our 
argument  In  that  case  deeds  were  executed 
In  Janoary.  In  July  the  parties  made  mu- 
tual wills.  The  wlUs  were  held  void  nnder 
tiie  statute  of  fraoda.  It  was  contended 
that  the  deeds  furnished  written  evidence  of 
the  contract,  whldi  wonld  have  otherwise 
been  erldenoed  lor  0w  wills.  The  court  said: 

*^Fhe  trouble  with  this  contention  is  that  these 
deeds,  in  this  respeet  are  in  exactly  the  same 
condition  as  the  wiUa.  They  are  simple  war^ 
ranty  deeds  In  fona,  ss  we  have  notioed,  and 
prove  nothing  npra  their  face,  other  than  that 
they  were  signed  and  acknowledged  as  the  in- 
dividual deed  of  each;  and  like  the  wills,  the 
language  is  wholly  devoid  of  any  suggestion  thst 
they  were  executed  In  pursuance  of  any  such 
ctmtract  as  is  here  rdled  upon.  As  deeds  tkqr, 
of  course,  never  became,  n«r  were  elttsr  of 
them  ever  IntMuled  to  become,  effectlTe  while 
both  tiheir  makers  lived.  Indeed,  it  was  not  in- 
tended that  the  deeds  of  the  survivor  should 
ever  become  effective  under  any  circumstances. 
Badi  deed  rested  for  its  ultimate  effectiveness 
upon  a  ctmtlngency  which  might  never  oeeor." 

Whether  it  was  because  there  was  no  way 
of  logically  working  out  the  Idea  ct  mutual 
deeds  for  community  property,  the  one  to 
fall  and  the  other  to  become  effective  after 
the  death  of  one  of  the  parties,  or  whether 
It  was  to  avoid  the  question  that  must  In 
any  event  occur  In  every  case,  and  of  Its 
own  strength  lead  to  vexatious'  Utlgatlim, 
we  do  not  know;  but  we  do  know  that  the 
Legislature  has  passed  a  law  under  which 
contracts  of  testamentary  character  may  be 
made  by  a  husband  and  wife  of  and  con- 
cerning community  property. 


Spouses  having  no  zli^t  to  convey  the  one 
to  the  other  In  the  absence  of  legislation 
(Bern.  Oode,  I  S766),  the  Legislature  wisely 
provided  a  way  by  whldi  the  parties  could 
contract,  so  as  to  save  their  contract  from 
all  question  of  delivery  or  negation : 

"Nothing  contained  in  sny  of  the  t^ovisions 
of  this  chapter,  or  in  any  law  this  state,  shall 
prevent  the  hosband  and  wife  from  jointly  en- 
tering into  any  tgr cement  ctmceming  the  sta- 
tus or  disposition  of  the  whole  or  any  portion 
of  the  community  property,  then  owned  by  them 
or  atterwi^ds  to  be  acquired,  to  take  effect  upon 
the  death  of  either.  But  such  agreement  may 
be  made  at  any  time  by  tiie  husband  and  wife 
by  the  execution  of  an  instrument  In  writing  nn- 
der their  hands  and  seals,  and  to  be  witnessed, 
acknowledged,  and  certified  in  the  same  manner 
as  deeds  to  real  estate  are  required  to  be,  under 
the  Isws  of  the  state,  and  the  same  may  at  any 
time  thereafter  be  altered  or  amended  in  the 
same  manner:  Provided,  however,  that  such 
agreement  shall  not  derogate  from  the  right  ot 
creditors,  nor  be  eonstroed  to  curtail  the  pow- 
ers of  tiie  snpoior  court  to  set  aside  or  cancel 
such  agreement  for  fraud,  or  under  some  other 
recognized  bead  of  equity  Jurisdiction,  at  the 
suit  of  either  party."  Bern.  Code,  |  5919. 

Counsel  for  respondent  have  found  asylnm 
In  this  atatnta  They  say; 

'^ese  deeds  should  be  construed  togetiier; 
they  were  made  at  tiie  same  time,  constituted 
one  trsnssction,  and,  when  thus  considered,  we 
have  the  husband  and  wife  entering  into  an 
agre^ent  concerning  the  status  and  disposition 
of  their  oommnnlty  real  property,  to  take  effect 
upon  the  death  of  dther;  this  agieement  is 
made  by  the  execution  of  instruments  in  writ- 
ing under  their  hands  and  seals,  acknowledged 
and  certified  as  deeds  of  real  estate  are  required 
to  be  under  the  laws  of  the  state.  A  fall  com- 
pliance with  section  6919.  Give  to  this  transac- 
tion the  liberal  construction  required  by  sec- 
tion 5923  of  Bem.  Code,  and  nothing  else  can 
be  made  of  it  than  the  making  of  an  agreement 
in  compliance  with  the  provisions  of  section 
5919.  There  is  here  every  element  required  In 
the  making  of  an  agreement  as  to  the  status 
and  disposition  of  community  real  property— 
th^r  acts  are  entitled  to  a  Ubwal  construction— 
and  the  intent  of  the  parties  to  consunmiate 
the  very  objects  of  this  section  Is  voiced  from 
the  beginning  to  the  end  of  this  record,  and  this 
respondent  should  not  be  robbed  of  the  rssidt 
of  her  and  her  husband's  worthy  intentions,  sim- 
ply because  there  were  two  instruments  instead 
of  one,  when  under  all  rules  ot  law  the  two 
should  snd  must  be  construed  together,  and 
when  so  conatrued,  no  matter  what  may  be  said 
of  the  transaction  had  it  not  related  to  com- 
munity property,  it  most  be  held  that  the  title 
to  the  real  estate  In  controversy  wss  at  the 
time  of  the  commencMneiA  of  tills  action  in  the 
plaintiff,  Isabella  K.  Bloor,  free  from  the  claim 
of  these  appellants.  'Agreements  made  in  con- 
formity with  section  5919,  supra,  are  valid 
contracts.'  McKnight  v.  McDonald,  34  Wash. 
98  [74  Pac.  1060]." 

[I]  It  may  be  granted  that  the  parties  con- 
tracted as  they  wonld  have  contracted  U 
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they  bad  jBoIlowed  the  statute ;  but  still  re- 
spondent cannot  prevail,  for  they  have  not 
evidenced  their  contract  In  the  way  the  atat- 
ate  has  aald  that  It  shonld  be  evidenced.  If 
our  reasoning  be  correct,  ttiere  are  not  two 
deeds,  nor  even  one  tegal  deed,  to  evidence 
the  ctmtract,  for  they  can  have  no  more  legal 
effect  to  voice  the  contract  0ian  on  the  day 
Uiey  were  executed,  and  that,  as  we  have 
shown,  amounted  to  nothing,  for  one  and 
both  of  the  deeds  were  tainted  with  a  vims 
that  poisoned  them  to  their  death.  In  their 
Inception  as  well  as  In  their  end. 

FurUiermore  the  statute  contemplates  a 
contract  complete  In  Itsdt  and  in  writing. 
It  seems  to  have  been  drawn  with  certain 
intent  to  avoid  the  necessity  of  oral  testi- 
mony or  proof  by  fragmentary  writings. 
The  Instrument  drawn  to  evidence  the  con- 
tract must  concern  the  status  and  disposi- 
tion of  the  property,  and  must  be  in  writing, 
and  under  the  hands  and  seals  of  the  par- 
ties, and  witnessed  and  acknowledged,  If  it 
is  to  be  potent  as  a  deed  or  a  will.  The 
writing  must  state  the  terms  of  the  contract. 
It  must  be  mutual  and  bilateral.  A  single 
unilateral  contract — granting  that  <me  of  the 
deeds  so  made  Is  effective,  for  the  other 
must  die  with  the  dead  man— will  not  suffice. 
But,  granting  for  the  sake  of  argument  that 
the  deed  executed  by  the  deceased  spouse 
would  otherwise  become  operative  at  death, 
it  still  falls  far  short  of  the  contract  intend- 
ed by  the  statute,  for  at  best  it  would  evi- 
dence no  more  than  the  contract  of  the  one 
party,  for,  aa  said  In  Be  Edwall's  Estate, 
supra: 

"They  are  slmiriy  warranty  deeds  in  form, 

*  *  *  and  prove  nothing  upon  their  face, 
other  than  that  they  were  signed  and  acknowl- 
edged 18  the  Individual  deed  of  each ;  and 

*  *  *  th^r  language  ii  wholly  devoid  of  any 
suggestion  that  they  were  executed  in  pursu- 
ance of  any  such  contract  aa  is  here  relied  up- 
on.- 

So  fiir  as  we  are  advised,  the  court  has 
made  bat  two  references  to  section  6919. 
Bat  we  take  it  that  it  must  have  been  In  the 
mind  at  the  court,  aad  espedally  In  the 
mind  IXC  the  writer  of  the  concurring  opin- 
ion, in  Board  of  Trade  v.  Hayden,  4  Wash. 
277,  80  Pac.  87,  32  Pac.  224,  19  U  B.  A.  530, 
31  Am.  St.  Bep.  919,  that,  the  statute  having 
provided  a  way  for  the  husband  and  wife  to 
contract  with  reference  to  the  status  and  dis- 
position of  community  property  to  take  ef- 
fect after  death,  the  way  provided  is  exclu- 
sive. Judge  Stiles  says  in  the  body  of  the 
opinion : 

"By  that  eection  husband  and  wife,  when  they 
attempt  to  make  any  agreement  as  to  the  sta- 
tus or  disposition  of  the  community  property, 
must  do  so  by  the  execution  of  an  instrument  in 
writing,  and  undfr  seal,  which  must  be  acknowl- 
edged and  certifiud,  aa  a  deed  to  real  estate," 


And  Judge  Scott  tays  In  his  amcairlDg 
opinion: 

"This  seems  to  me  tO  dearly  preclude  the  idea 
of  their  enttflag  into  any  sudi  agreement,  af- 
fecting thdr  property  interests,  to  take  effect 
prior  to  the  dissolution  of  tiie  community,  ex- 
cept as  expresdy  provided  otherwise." 

In  McKnlgbt  v.  McDonald,  U  Wash.  9$. 
74  Pac.  1060,  the  law  was  sustained,  but  the 
Insinuation  that,  if  the  parties  are  to  avoid 
the  making  of  wills,  they  should  follow  the 
"special  contract  provided  for  by  statute,"  Is 
strong. 

Counsel  contend  further  that  in  any  ereut 
respondent  is  entitled  to  the  half  interest 
conveyed  to  her  by  the  husband's  deed  ab- 
solutely and  Id  fee,  and  Is  further  entitled 
to  a  life  estate  In  the  remaining  half  of  tbe 
pro|)erty  reserved  to  herself  when  she  ex- 
ecuted the  deed  to  her  husband.  We  think 
this  contention  has  been  answered  what 
has  already  beea  said,  namely,  that  tbe 
deeds  and  the  manner  of  their  delivery,  U 
there  was  delivery,  do  not  of  themselves  es- 
tablish that  the  grantor  in  each  passed  a 
present  title  to  the  grantee,  subject  only  to 
a  reserved  life  estate  in  the  grantor,  and  re- 
sort must  be  had  to  parol  evidence  to  estab- 
lish such  a  condition.  The  very  nature  of 
the  transaction  carries  the  presumption  that 
the  vesting  of  title  was  dependent  up<w  sur- 
vivorship, and  that,  until  the  death  of  one, 
neither  deed  shonld  take  effect,  and  thai 
only  the  deed  of  the  one  who  had  died.  As 
It  would  not  be  known  before  the  death  of 
one  which  would  survive,  we  have  here  a 
parol  testamentary  disposition  attempted, 
which  fails,  because  not  in  accordance  with 
the  statute.  The  re^od«it's  deed  to  bM* 
husband  was  not  executed  with  a  prraeat 
Intent  to  convey  In  any  event,  but  only  upon 
a  possible  contingency,  and  therefore  lacks 
an  essential  element  of  a  deed  of  gift  or 
testamentary  deed ;  and,  further,  the  deed 
does  not  purport  to  reserve  a  life  estate,  so 
that,  if  we  give  to  the  deed  the  effect  which 
Is  contended  for,  we  would  be  led  into  tbe 
posltiMi  of  maldng  a  new  contract,  wblcb 
was  not  in  the  mind  of  either  party  at  tbe 
time  the  deeds  were  executed.  The  form  of 
the  Instruments  precludes  the  Idea  that  ri- 
ther  party  Intended  to  convey  anything  less 
than  a  fee-simple  title. 

Being  convinced  that  the  title  of  respond- 
ent cannot  be  sustained  under  the  deed  ex- 
ecuted by  her  husband,  that  the  writings, 
whether  considered  as  one  deed  or  two 
deeds,  do  not  evidence  a  contract  such  as  is 
permitted  under  the  statute,  and  that  the 
deed  relied  on  does  not  vest  a  life  estate  In 
the  respondent,  we  conclude  that  the  decree 
of  the  lower  court  must  be  reversed,  and  the 
cause  remanded*  with  directions  to  dismiss 
the  suit. 

MAIN,  C.  J.,  and  MACKINTOSH,  MITCH- 
ELL, and  TOLMAN,  JJ.,  ooncor. 
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CJASHBfEBtn  8TATD  BANK  t.  RIOHABD- 
80N  et  aL   (No.  MOBL) 

<Sapreiiie  Court  of  Wiuhiagton.  Jan.  9*  1919.) 

1.  VMAVvnjxxm    Ookystahobs  ^x>371(S)— 
Sdr  to  Set  Amw-BoBKir  of  Fboot. 

Uancimd  oreditor  tning  to  cancel  iDort>- 
8«(e8  and  deed  fnun  mortgagm  to  mortgagee  aa 
fraudulent  couTc^ance  had  burden  of  proo^ 
and  bad  to  eatabUah  it*  case  before  mortgagw 
vaa  obligated  to  offer  any  eridence  in  defense. 

2.  FuirotiXKin   Oonvetancbs  ^UIKlH 
Bion  TO  PB^rift  Omhtoe. 

Individual  debter  in  failixtg  circumstaneee 
may  prefer  one  creditor  over  another,  even  to 
exhaufltion  of  his  property,  if  value  of  property 
given  is  not  so  groaely  in  excess  of  creditor's 
claim,  or  consideration  is  not  so  grossly  inade- 
quate, that  it  ia  palpaUy  a  fraud  on  otber  cred- 
itors. 

3.  FEADDUtfRT    OoHVBTJUSCEa  9=>77— CON- 
VETANCE  TO  MOBTOAQBE— GBOSS  ElXCESS  IN 

Value. 

In  suit  by  unsecured  creditor  of  mortgagors 
to  caned  mortgages  and  deed  to  mortgagee  as 
fraudulent,  value  of  orchard  land  conveyed  htid 
net  so  gxosaly  in  excess  of  moitgagee'a  claiol 
at  time  of  conveyance  that  tnnaaetioD  amount- 
ed  to  fraud  on  mortgagor's  creditors. 

4.  Lis  Pendens  4»20— Bxlbase— Disvissai. 
ON  Mkbitb. 

Where  trial  court,  in  suit  to  cancel  mort- 
gages and  deed  as-  fraudulent  to  creditors,  dis- 
missed upon  tbe  merits,  it  was  propor  t»  dear 
reeond  vt  doad  of  Us  pmdens  filed  by  plaintiff, 
vrbleh  was  amply  protected  tqr  its  superseding 
the  judgment 

D^artment  2. 

Appeal  frob  Superior  Gour^  Ohelan  Coon- 
ty;  Sam  B.  Hill,  Judge. 

Actim  by  tbe  Cashmere  State  Bank 
i^ialnBt  W.  B.  Ridiardson  and  wUe,  MorriB 
Hardware  Company,  and  Neva  Vllott  Miller 
and  bnsband.  Vtom  judgment  ft>r  defoid* 
ants,  plaintiff  anieala.  Affirmed. 

Charles  F.  Wallace,  of  Cashmere,  and  Cor- 
bln,  Wbitney  &  E<aston,  of  Wenatchee,  for 
appellant. 

Crollard  &  Orollard.  oi  Wenatchee,  for  re- 
qxmdents. 

HOLCOMB,  J.  Appellant  InsUtuted  this 
action  against  respondents  for  the  purpose 
ot  harlng  canceled  and  set  aside  two  mort- 
gages and  a  deed,  claiming  that  they  were 
fraudulent.  The  Bichardsons  and  Millers 
not  having  appealed,  it  becomes  unneo«wary 
to  consider  the  legality  of  tbe  two  mortgages 
to  the  Millers,  which  were  annulled  and  or- 
dered canceled. 

Appellant  was  the  payee  and  the  assignee 
of  two  notes  execute  by  the  defendants 
Bidiardaon.  The  Kicfaardsons,  being  unable 
to  meet  ttielr  indebtedness,  assigned  to  the 


bank  TO  pet  omt.  at  Out  iffooeeds  fA  th^ 
1916  apple  crop  for  the  beaefit  ot  their  tmae- 
cnred  creditors.  The  Bloriria  Hardware 
Company  was  the  payee  and  owner  of  a 
mor^sage  exeented  by  tike  Bldiardaons  on 
lOJBS  acres  of  orehaid.  When  the  hardware 
ounpany  teamed  tiiat  tlie  dlatnimtiim  of  tbe 
proceeds  of  tbe  191S  apple  crop  had  been 
made  without  ooosiderlng  its  Indebtedness, 
it  Immediately  took  the  matter  up  with  tbe 
bank.  FalUng  to  get  a  idiare  ont  of  tHe  191& 
aaslgnmrot,  the  hardware  company  made  a 
pn^MMltlon  to  the  bank  that  it  woald  for- 
bear along  with  the  other  creditors  with  a 
pro  rata  Otrldon  anoUiar  season,  providing 
It  sbooU  flrat  be  paid  oat  of  the  1919  crop 
interest  of  about  $830  that  should  have  been 
paid  in  191S.  The  bank  refused  this  propo- 
sition and  stated  that  it  wished  it  were  la 
the  hardware  company's  shoes  as  an  amply 
secured  creditor.  The  hardware  company  of- 
fered to  sell  Its  mortgage  and  notes  to  the 
bank,  but  the  bank  wanted  time  to  think  It 
over.  Nottilng  was  done  for  a  week  or  ten 
days,  when  the  hardware  company  informed 
tbe  bank  that  something  must  be  done,  or  It 
would  foreclose  its  mortgage  If  It  could  not 
get  a  deed  to  the  property.  Th^  bank  did 
not  acc^  the  hardware  company's  proposi- 
tion, and  oa.  March  10,  1916,  tbe  hardware 
company  waa  successfol  lu  obtaining  a  deed 
from  the  Bldiardaons. 

The  bank,  learning  of  the  transfer  a  few 
days  later,  did  nothing  until  it  reduced  its 
Indebtedness  to  a  judgment  on  December  6, 
1916.  In  Fetnruary.  1917,  appellant,  being 
unsnccessful  in  sunHemental  proceedings 
against  the  lUchardsons,  conceived  the  Idea 
that  the  taking  of  the  deed  by  the  Morris 
Hardware  Company  from  the  Blchardsoia, 
instead  of  foredoslng  Its  mortgage,  was 
fraodulent,  and  Instltnted  this  action.  At 
the  dose  of  appdlant's  evldoic^  the  court 
on  motion  dismissed  the  acttcm  as  to  Morris 
Hardware  Company  and  released  its  prop- 
erty from  the  lis  pendens  which  had  there* 
tofore  been  filed.  This  appeal  Involves  tbe 
question  whether  the  taking  of  a  deed  to  the 
10.S8  acres  of  orchard  from  the  Bichardsons 
by  the  Morris  Hardware  Company,  instead 
of  proceeding  with  a  foreclosure  was  In  law 
a  fraud  upon  the  creditors. 

Appellant  contends  that  the  evidence 
shows  the  following  badges  of  fraud:  (1) 
Retention  of  possession  by  grantors;  (2) 
conveyance  of  all  dditors'  property  by  deed 
and  mortgage;  (3)  false  redtals  In  instru- 
ments of  conveyance;  (4)  secret  trust;  (5) 
generalities;  {&i  out  of  usual  course  of  busi- 
ness; C7)  inadequacy  of  consideration;  (8) 
unusual  mode  of  payment;  (9)  absence  of 
evidence,  and  (10)  lack  of  proof  of  payment 
of  consideration. 

[1,  2)  Physical  -occupatliHi  by  the  grantor 
of  real  estate  after  title  has  passed  by  rc- 
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corded  transflEar  iv  of  no  InqKwtance,  nnlen 
there  la  other  evldeDce  oC  bttd  ftUth  or  a 
secret  trost  in  the  estate.  Althoogh  the 
proof  of  all  or  any  of  the  foresoing  badges 
of  fraud  wheat  flagrant  may  be  snffldoit  to 
snstaln  firand  in  some  cases,  we  cannot  say. 
ftom  the  evidence  that  an>ellanf s  eridence 
Is  snflhdrat  to  sustain  its  burden,  of  proof. 
The  trial  court  had  the  advantage  of  sedng 
and  bearing  the  witnesses  testify  and  ia  a 
bettw  Judge  of  tta^  credibility  than  are  we 
from  the  cold  typewritten  pagas  before  ns. 
The  plaintiff  must  establish  his  case  before 
the  defeadant  is  (rfdigated  to  ott&t  any  evi- 
dence in  d^ens^  and  ti»  mere  fact  that  the 
defendanU  offered  no  testimony  can  have 
no  bearing,  if  In  fact  plalntUC  failed  to  satls- 
foctorlly  sustain  its  necessary  burden  of 
proof.  The  law  of  this  state  Is  well  set- 
tled that  an  Individual  debtor  In  falling  dr- 
eamstances  may  prefer  one  creditor  over 
another,  even  to  the  exhaustion  of  his  prop- 
erty, if  the  value  of  the  property  g^ven  is 
not  so  grossly  In  excess  of  such  creditor's 
claim,  or  the  consideration  Is  not  so  grossly 
inadequate,  that  it  Is  [>alpably  a  fraud  upon 
all  other  creditors. 

There  was  no  proof  of  any  secret  trust 
created  by  the  parties  whereby  Utle  should 
under  any  contingency  return  to  the  Rlch- 
ardsons. 

[3]  This  case  reeolves  itself  Into  a  deter- 
minaticm  only  of  whether  or  not  the  value 
of  the  10.88  acres  of  orchard  which  appel- 
lant claims  was  from  (9,284  to  $10,880,  Is  so 
grossly  In  excess  of  the  Morris  Hardware 
Company's  claim  at  the  time  of  the  convey- 
ance that.  In  view  of  all  the  circumstances, 
It  amounted  to  fraud  upon  the  Bidiardsons' 
creditors.  The  hardware  company's  mort- 
gage was  $3300,  and  interest  and  store 
bill  $78;  Colombia  Valley  Lumber  Com- 
pany's prior  mortgage  $330;  on  one  New- 
bauer's  mortgage  a  balance  of  $323.95,  pre- 
viously paid  by  the  hardware  company  (all 
assumed  by  respondent);  unpaid  taxes  $171; 
water  assessments  about  $100 — ^In  all  aggre- 
gating $4,621.86.  And  In  case  of  foreclosure 
an  attorney's  fee  and  costs  would  have  been 
added.  Appellant  bad  the  opportunity  of- 
fered It  by  respondent  to  buy  Its  mortgage, 
but  could  not  see  that  the  property  was  suf- 
ficiently valuable  at  that  time  to  satisfy  Its 
demands  or  to  make  it  a  safe  investment. 
The  evtdoice  shows  that  the  orchard  had 
t>een  neglected,  that  trees  were  from  8  to  13 
years  of  age  and  of  too  many  varieties.  The 
testimony  as  to  values  offered  by  appellant 
was  not  all  of  It  positive,  and  mudi  of  it 
was  condlti<mal  in  its  aK>llcatlon. 

We  cannot  say  that,  under  the  circum- 
stances, the  consideration  Involved  tat  the 
conveyance  was  so  grossly  inadeqaata  aa  to 
amount  to  fraud. 

As  between  these  parties,  the  transaction 


was  most  ojpm  and  free  from  stealth,  con- 
cealment, misrepresentation,  or  bad  faith. 

[4]  The  appellant  forflier  ecmtsids  that 
the  r«leaalng  of  the  lis  pendens  was  errw. 
In  view  oi  the  trial  courts  Jud^tnoit  dls- 
mlsdng  the  action  vpon  the  merits,  it  was 
also  proper  to  dear  the  record  of  any  dood 
that  the  advene  part^  by  it«  actloo  had 
produced.  Tta  appdlant  was  amply  pro- 
tected by  its  aapersedlng  the  Jodgment 

Finding  no  reversible  error,  the  Jodgment 
Is  affirmed. 

MAIN.  O.  J.,  and  MOUNT,  PABKBB.  and 
VUIA^EBfTON,  33^  concur. 


STATS  V.  VANB.   (No.  14672.) 

(Snprema  Court  of  Wasblngtoa.   Jan.  10, 

191».) 

1.  OaiiniTAi.  Law  «»1144(8)  —  Apfejx  — 
PnesnuprxoKS— SsxAmoN  or  3vn, 

There  Is  ■  presumption  on  appeal,  wliere 
lamination  of  jurors  is  not  made  a  part  ot  the 
record)  that,  thoofh  two  jurors  made  affidavits 
defendant  could  have  fair  trial,  In  raatstanee  of 
defendant* a  notkm  for  change  of  v«ine  for  local 
preJudkok  they  qnaUfied  to  satiisfactitn  of  trial 
judg^  in  exerdsa  of  his  discretion. 

2.  PsanraT  «3>2S<&)  —  IimwHAnoir  —  Ua- 
TKBiAUTT  or  TinncoiTT. 

In  view  of  Rem.  Oode  191S.  i  20^  snbd. 
6,  and  section  2066,  snbd.  4,  statnte  of  jeoBdls, 
information  for  perjury  fceM  auffieteDt  in  Its 
diarge  of  materially  of  perjurious  teatimony. 

3.  CaiiaifAX,  Law  «=3l082(4,  C)— Appuir- 
Resebvation  or  Gkouhds  or  Raviaw— IR- 

rOBMATION. 

Matters  going  to  de6nIteneH  or  certainty  of 
charge  in  infcnrmatlan)  aa  well  aa  all  matteia  tit 
form  whldi  might  have  been  cored  by  amend- 
mmt,  cannot  be  raised  for  first  time  la  Snpreme 
Court 

4.  Cbiuihal  Law  ^829(1>— iNsmucnons. 

Any  error  In  refusing  proper  instructions 
requested  was  harmless,  where  rules  sou^t  to 
be  established  were  covered  by  other  inatmc- 

tioos  given. 

5.  CanaNAL   Law    4=»766— Ihstbuctioitb— 
Questions  or  Law. 

InstructioQ,  in  prosecnticm  txtr  perjury,  that 
jury  must  find  all  of  material  allegat^s  of  In- 
formation had  been  proven  beyond  reaaonable 
donbt,  held  not  erroneous,  as  leaving  it  to  jury 
to  determine  what  were  material  facts  In  case 
wherein  perjory  was  coaamitted. 

6.  Pekjuet  «=>37(4)  —  iNSTBuenoK  —  Cob- 

KOBORATIOff— ADHISSIOH. 

In  prosecution  tor  perjury,  where  defendant 
admitted  ^vlng  of  testimony  alleged  to  have 
been  false,  ezeusiiv  himself  on  ground  of  nls- 
take.  inrtmctton  on  ooiroboratioD  waa  property 
refused. 
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7.  Peuust  «s>8S(1>— Suvnoimor  or  Bn- 

DBHOB. 

Id  proMcntion  tor  perjmjr,  oommittBd  on 
trial  for  horu  theft,  eridenoe  fceM  mfiteitnt  to 
sustain  conviction. 

Department  1. 

Appeal  from  Superior  Court;  Fend  Oi^D* 
Oonoty;  C.  H.  Neal,  Jadgew 

Wmiam  Tane  was  oonvlcted  ot  peijnry, 
and  he  aroeals.  Affirmed. 

B.  U  BUmiston.  of  ^tokane,  and  O.  U  Shel- 
don, of  Newport,  for  appellant 
Cbas.  H.  Leary,  of  Newport,  for  tbe  Stat& 

OHADWXCK;,  J.  One  Garl  Brink  was  pat 
to  trial  In  Pend  Or^e  connty  In  December, 
1916.  He  waa  diarged  with  tlie  crime  of 
horse  stealing.  He  entered  «  plea  of  not 
gailty.  The  horses  had  been  sold  at  HIU- 
yard,  in  Spokane  county,  on  the  20th  day  of 
June  The  defense  was  an  alibi,  and  the 
whereabouts  of  Brink  on  the  20th  of  June  be- 
came the  material  question  in  the  case. 

Defendant  Yane  and  Brink  had  been 
friends  for  about  1^  years,  having  neighbor- 
ed together  In  a  way  costomary  In  new 
countries.  Both  had  taken  up  homesteads. 
Defendant  had  proi^tted  and  had  helped 
Brink,  who  had  acoompllshed  biit  little  in  a 
financial  way,  by  advancing  money  from  time 
to  time.  He  had  both  a  financial  and  a  p«t- 
Bonal  interest  In  Bilnk.  When  Brink  was  ar- 
rested, he  went  on  his  bond,  procured  coun- 
sel, and  interested  himself  actively  in  find- 
ing testimony  to  sustain  the  asserted  alibi. 
After  the  purdiaser  of  the  horses  had  iden- 
tified Brink  and  had  testified  that  he  pur- 
chased the  horses  on  the  20tb  day  of  June, 
whldk  fact  was  farther  evidenced  by  a  blU 
of  sale  and  a  check  drawn  to  iny  ^e  pur- 
chase price,  defendant  went  upon  the  stand 
and  swore  to  a  set  of  circumstances  and  In 
precise  detail  accounting  for  the  whereabouts 
of  Brink  during  the  whole  of  the  20th  day 
of  June;  the  gist  of  his  testimony  being  that 
Brink  and  hla  wife  had  come  to  his  house  at 
Newport,  Wash.,  in  a  rowboat  belonging  to 
defendant,  arriving  at  about  11  o'clock;  that 
fliey  had  lunch  at  his  home;  that  the  Brinks 
needed  some  groceries;  that  he  took  Brink 
and  one  Hottner  In  his  car  and  went  to  a 
grocery  store  and  purchased  the  groceries 
for  Brink;  tliat  while  he  was  away  Mrs. 
Brink  paid  Mrs.  Tane  9200  for  taxes  on  the 
Brink  homestead,  upon  which  defendant  held 
a  mortgage;  and  that  be  had  not  received 
any  of  tiie  proceeds  of  the  sale  of  the  horses. 
Defendant  brought  the  sales  slips  from  the 
grocery  stor^  from  a  garage  where  he  had 
bought  gasoline,  and  a  reqelpt  for  the  $200, 
all  of  which  bore  the  date  of  June  20th,  as 
evidence  to  corroborate  his  testimony. 

After  defendant  had  testified,  and  poidlng 


an  adJoamm«it  of  ttie  coart  until  the  next 
day.  Brink  made  writtai  confession  of  his 
gnllt,  saying  that  he  hod  left  Newport  In 
the  niiltt  of  June  lAtli,  had  gone  to  Hlllyard. 
where  he  had  sold  the  team,  and  retumed  to 
Newp<vt  on  the  morning  of  the  21st  of  June. 
Defendant  was  arrested  and  charged  with  the 
crime  (»C  perjury.  The,  Infonnatlon  upon 
which  he  was  pat  to  trial  contains  four 
connta  He  was  found  guilty  and  brings  the 
case  here,  *wtTgn*"g  many  vmn. 

[1}  A  motion  waa  made  fbr  a  change  of 
venvB  upon  the  groond  of  sffojodioe;  sereral 
attldavlta  were  filed  by  defendant  and  a 
greatw  nombn  were  filed  by  the  state.  We 
are  not  prepared  to  hold,  upon  the  showing 
made,  that  the  trlAl  judge  abused  the  discre- 
tion which  the  law  puts  upon  him  when  pass- 
ing upon  a  question  of  this  kind.  It  Is  not 
made  to  appear  that  any  onusnal  dlfilcolty 
was  experioiced  In  obtaining  a  Jury,  which, 
after  all,  is  the  best  test  of  prejudice.  But 
counsel  says  that  defendant,  having  exhaust- 
ed bis  peremptory  chall^iges,  was  forced  to  go 
to  trial  with  two  Jurors  in  the  panel  who  had 
made  affidavits  in  resistance  of  the  showing 
made  In  snpport  of  the  motion  for  a  change 
of  vraue.  The  prosecuting  attorney  asserts 
that  defendant  might  have  exercised  peremp- 
tory challenges  against  the  Jurors  complained 
of,  if  be  had  desired  to  do  so.  The  examina- 
tion of  the  Jurors  is  not  made  a  part  of  the 
recoEd,  and  we  have  no  way  of  settling  the 
disput^  except  to  pass  it  under  the  presump- 
tion that,  notwithstanding  the  two  Jurors 
made  affldavlt  that  defoidant  could  have  a 
fair  trial,  they  qualified  to  the  satisfaction 
of  the  trial  Judge. 

[2]  Defendant  complains  that  the  Informa- 
tion Is  Insullicient  in  form  and  substance  to 
sustain  a  conviction,  In  that  It  does  not 
charge  the  materiality  of  the  alleged  perju- 
rious testimony.  After  reciting  the  history  of 
the  Brink  trial  the  information  continues: 

'Tbat  after  Hie  ssid  WHUam  Tane,  defendant 
herein,  was  duly  sworn  in  said  cause,  as  aCwe- 
aaid,  be,  the  said  William  Vane,  did  then  and 
there  in  said  action,  as  aforesaid,  unlawfully, 
feloniously,  willfully,  knowingly,  and  intention- 
aUy  tcsti^,  declare,  and  swear  as  true,  when  in 
fact  he,  the  said  William  Vane,  defendant  here- 
in, then  and  there  well  knew  said  facts  to  be 
false  and  untrue,  the  following  material  matter 
in  aubstance  and  in  fact,  in  the  cause  aforesaid, 
as  follows,  to  wit." 

The  testimony  alleged  to  be  fitlse  Is  here 
set  out,  and  the  Information  oimtinaes: 

"Hut  in  tmtii  and  in  fact  die  said  Carl  Brink, 
defendant  in  said  action  tiien  and  there  bdng 
tried  as  aforesaid,  was  at  all  times  on  June  20, 
1916,  in  Spokane  county.  In  the  state  of  Wash- 
ington, and  that  the  said  Garl  Brink  had  with 
him  then  and  there  a  team  stolen  from  Cunning- 
bam  Brothers  of  Pend  Oreille  connty,  Washing- 
ton, and  tiiat  he,  the  said  Carl  Brink,  did  on 
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said  20th  day  of  June,  1916,  In  the  eoanty  irf 
Spokane,  sell  and  dispose  of  said  team  of  hones, 
and  that  said  defendant  herein,  William  Yane, 
knew  of  said  facts  at  the  time  be  gave  said 
falae  and  perjured  evidence  as  above  quoted." 

If  we  gather  counsel's  theory,  it  Is  that 
the  information  should  charge,  in  that  p&rt 
following  the  quotation  of  the  testimony  al- 
lied to  be  false,  that  the  evidence  became 
material  at  the  trial,  and  the  reasons  why  it 
was  material.  With  the  exception  of  the 
testimony  relied  on  to  support  the  charge, 
each  count  is  In  the  same  language.  Counsel 
cite  State  v.  Guse,  21  Wash.  269,  57  Pac.  831 ; 
State  T.  See,  4  Wash.  344,  30  Pac.  837,  746; 
State  T.  McLain,  43  Wash.  124.  86  Pac  388 ; 
16  End.      &  P.  342;  30  Cyc  1433. 

The  statute  (Rem.  Code.  |  2351),  being 
part  of  the  Criminal  Code  of  1909,  provides 
that: 

"Every  person  who,  ia  any  action,  •  •  • 
shall  swear  that  he  will  testify   •   •   •  truly 

•  •  •  and  who,  in  such  action,  •  •  • 
shall  state  *  *  *  as  true  any  material  mat- 
ter which  he  knows  to  be  false,  ahall  be  goUty 
of  perjury." 

The  materiality  of  tbe  testimony  is  the 
first  essential  of  a  diarge  of  perjury,  and  It 
may  be  that  the  information  would  not  meet 
the  tests  of  the  common  law,  but  we  have 
endeavored  to  relax  the  rigidity  of  those  rules. 
When  fair  trials  were  the  exertion  rather 
than  the  rul^  It  was  but  natural  that  jUdges 
having  a  sense  of  right  and  humanity  should 
hold  the  state  to  strict  pleading  and  to  a 
stricter  proof;  but  in  these  times,  when  those 
charged  with  crime  are  protected  by  every 
constitutional  and  statutory  guaranty  of  a 
fair  trial  that  a  sense  of  humanity  can  sug- 
gest and  by  a  general  sentiment  that  no  In- 
nocent man  shall  be  convicted  of  crime,  when 
education  is  general,  and  understanding  of 
written  words  is  common  to  all  classes,  there 
is  no  sound  reason  why  the  rigorous  rule  of 
tbe  common  law  should  be  adhered  to  as  a 
rule  of  construction  in  criminal  pleadings. 
In  evident  rect^ition  of  the  fact  tliat  courts 
are  tangled  in  precedent,  and  too  often  meet 
changed  conditions  in  sloth  and  travail,  the 
Legislature  has  wisely  provided: 

"That  the  act  or  omission  charged  as  the 
crime,  Is  clearly  and  distinctly  set  forth  in  ordi- 
nary and  concise  languaffe,  without  repetition, 
and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intend- 
ed."  Rem.  Code,  g  2066,  snbd.  6. 

And: 

"No  indictment  or  information  is  insufficient, 

*  *  *  for  any  surplusage  or  repugnant  alle- 
gation, or  for  any  repetition,  when  there  is  suf- 
ficient matter  alleged  to  indicate  clearly  the 
offense  and  the  person  chafed."  Bern. 'Code, 
8  2066,  BUbd.  4. 

The  spirit  of  these  statutes  has  beoi  ably 
Interpreted  by  the  writer  of  tlie  opinion  in 


State  T.  Wright.  9  Watth.  96,  37  Bsc.  313. 
When  tested  by  the  statute,  as  we  may  say^ 
of  jeofails,  we  have  no  doubt  of  the  sufflden- 
cy  of  the  information.  It  <^rges  that  de- 
fendant falsely,  knowingly,  and  wHlfnlly  tes- 
tified as  true,  when  In  truth  "be  well  knew 
said  facts  to  be  falsa  and  untrue,  the  follow- 
ing material  facts  In  tiie  cause  aforesaid,  to 
wit"  An  after  the  testimony  is  set  out  the 
facts  showing  the  falsity  of  the  testimony 
are  charged.  Surely  defendant,  being  a  per- 
son of  common  understanding,  knew  the  na- 
ture and  the  character  of  the  charge. 

[S]  Other  objections  are  made  to  the  In- 
formation, but  they  are  not  now  available  to- 
defradant.  The  Informatiott  was  not  attach- 
ed motion  or  demurrer  in  the  lower  court, 
nor  did  defendant  move  in  arrest  of  jndg- 
ment  Hattm  going  to  the  deflnlteneBS  or 
certainty  of  the  charge,  as  well  as  all  matters 
of  form  which  might  have  been  cured  by 
amendment,  cannot  be  raised  for  the  first 
time  in  this  court.  State  v,  Blanchard,  11 
Wash.  110. 80  Paa  377 ;  SUte  v.  Bodeckar.  11 
Wash.  417,  30  Pac.  646;  State  v.  Phillips,  65 
Wash.  325.  118  Pac.  43;  State  T.  McBrtde, 
72  Wash.  300,  isa  Pac  486;  State  George, 
79  Wash.  263,  140  Pac.  387. 

[4]  Many  assignments  of  error  are  predi- 
cated upon  the  Instructions  given  and  instruc- 
tions refused.  We  cannot  review  alt  of  than- 
In  detalL  It  is  enough  to  say  that  the  In- 
structions as  given  fairly  state  the  law. 
Some  of  tile  Instnictlons  revaested  ml^t 
well  have  been  given,  but  the  roles  son^t 
to  be  established  wen  covered  by  the  In- 
stnictlons given  and  no  iwejndice  came  to  de- 
fendant. 

[S]  We  shall  ref^,  then,  to  hut  two  asa^pi- 
ments.  It  Is  complained  that  &e  court  left 
it  to  the  jury  to  determine  what  were  the 
material  allegations  of  the  information,  mean- 
lug,  as  we  believe,  that  the  court  left  It  to 
the  Jury  to  determine  what  were  the  material 
facts  In  the  case  of  State  v.  Brink.  But  thia 
conclusion  does  not  logically  follow  the  in- 
struction of  the  court  that  It  must  find  that 
all  of  the  material  allegations  of  the  Infor- 
mation had  heen  proven  t>eyond  a  reasonable 
doubt  In  this  Instruction  the  court  had  ref- 
erence to  the  material  all^ations  of  the  in- 
formation in  this  case.  The  court  told  Hie 
jury  that  the  matters  charged  in  the  infor- 
mation were  all  material  matters  to  the  Is- 
sue in  the  Brink  case.  The  jury  were  not 
left  to  speculate  or  determine  these  questloos 
"judicially."  Counsel's  error  lies  in  the  fact 
that  they  have  not  marked  the  difference  be- 
tween the  material  allegations  to  be  proved 
as  facts  in  this  case  and  the  matralal  issues 
in  the  Brink  cas^  which,  of  course,  the  court 
must,  and  did,  determine  judicially. 

[I]  Counsel  requested  an  instruction  on> 
corroboration.  30  Cy&  14S3.  The  instruction 
as  requited  went  further  than  the  law  as- 
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d^hMd  hj  ttifs  court  would  wmmnt.  State 
T.  Bntledget  87  Wash.  S23,  79  Fftc.  11S8.  Bat 
tlio  InstrwAloo  was  refuttA  for  tlw  sodnder 
raasoa  tbat  tbe  giving  of  the  teattnuwy  whldi 
Is  allied  to  be  falae  was  admitted  at  tbe 
MaL  Defendant  affirms  all  that  be  testified 
to  in  tbe  Brink  case,  but  says  that  he  was 
mlstakra.  No  corroboration  was  called  for, 
and  testimony  on  tbat  Une  should  have  been 
rejected  as  Immaterial,  If  offered. 

[7]  The  only  Issue  was  whether  defendant 
willfully  testified  falsely  as  to  the  matters 
charged  la  the  information,  or  whether  be 
was  honestly  mistaken  when  he  fixed  the  time 
and  drcomstances  tending  to  sapport  the 
alibi  as  occnrrlng  on  June  20tb,  instead  of 
Jone  21st,  as  he  now  maintains.  The  au- 
thendty  of  the  dates  occurring  on  the  writ- 
ten memorani^  was  succewfolly  challenged 
by  the  state,  and  although  the  sufficiency  of 
■of  the  facts  to  sustain  a  verdict  upon  each 
and  all  of  the  counts  in  the  information  is 
-challenged,  there  was  much  positive  evidence 
to  sustain  the  state's  case,  and  it  la  not  for 
us  to  say  that  the  Jury  should  have  rejected 
it  as  discredited,  or  as  prompted  by  motives 
of  revenge. 

We  are  Invited  to  weigh  tbe  testimony  in 
tbe  light  of  defNidanf  8  standing  as  a  dttzen. 
^ts  seems  to  have  been  that  of  a  man  promi- 
nent in  the  affairs  of  the  community,  a  fact 
wbtdk  nndoubtedly  increases  Ox  odium  of  a 
ccmvictlon  on  a  charge  so  heinous  as  that  be- 
fore OSL  But  at  the  Impartial  tribunal  of 
Justice  the  question  la  not  whether  tbe  mighty 
are  likely  to  fall,  but  have  the  mighty  indeed 
fidlen — a  question  of  fact  and  not  of  law. 
Its  answer  Is  to  be  found  lo  the  conscience 
of  the  Jury  as  it  is  reflected  In  the  verdict, 
for  tba  law  takes  no  account  of  the  standing 
or  poaltloa  of  one  diarged  with  crime.  For 
ito  own  aecortty,  as  wdl  as  the  security  of 
the  state,  those  of  higb  degree  and  those  of 
low  degree  must  answer  at  the  same  bar,  and 
if  Qie  Jury  cannot  save  a  man  for  what  be 
2iaB  been  bis  hope  is  gone,  for  neither  can 
the  court  A  Socrates  may  question  the  decl- 
rion  of  Us  Judges,  but  nerer  the  rlgbt  of  tbe 
tribunal  to  summon  htm  to  make  bis  defense. 

Afttnned. 

MAIN,  O.  J.,  and  TOLHAM,  MACKIN- 
TOSH, and  MITCHBLI4  7J<*  concur. 


LANGFORD  v.  PRINGLE.    (No.  14996.) 
^Supreme  Court  of  Washington.   Jan.  10. 1919.) 
L  AnoBiraT  and  OtxsirT  ^106(4)  —  Eu- 

FLOTHENT  IN  FoBBGLOBUEB  CASES  —  BieHT 
TO  FeBS— SUTFICIBNCT  OF  EVIOBNCE. 

In  attorney's  action  to  recover  fees  for 
foreclosmg   mortgagea   and   transacting  other 


budness,  evidence  hOi  not  to  Support  court's 
finding  that  under  arrangement  betwe«a  him 
and  client,  plaintiff,  at  time  of  suit,  was  not  yet 
entitled  to  recover  fees  in  foreclosure  cases, 
where  client  became  purchaser  and  never  realiz- 
ed cash  from  redempdon,  sale,  or  trade. 

2.  Evidence  «s»4i08(1)— f  aboi.  Etxdxnob— 

EXPUNATION  OB  OONTBADIOnON  OT  BS- 
CXIFTS. 

In  suit  by  attorney  to  recover  fees  for  sarv- 
ices  frcHn  dient's  administrator,  evidence,  ex- 
plaining or  even  contradicting  receipts  given  by 
attorney,  was  not  inadmiasible  as  varying  writ- 
ten contract ;  the  receipt  not  bdng  a  contract, 
and  not  being  amcIoBlve. 

3.  Attobnet  ano  Client  «=»166(1)— Claih 
FOE  Fees— Sufficiency  of  Evioence. 

Testimony  by  attorney  in  action  to  recover 
fees  for  conducting  foreclosure  proceedings  and 
a  writ  of  ag^staDce  held  to  sustain  claim  for 
fee  for  conducting  the  writ. 

Department  3. 

Appeal  from  Siqierior  Gourt  Spokane 
County;  David  W.  Hum,  Judge.  - 

Action  by  F.  E.  Langford  against  Fred 
Prlngle,  administrator  of  the  estate  of 
George  Prlngle,  deceased.  From  the  Judjr- 
ment  denying  part  of  his  dalm,  plaintiff  ap- 
peals. Cause  remanded,  with  directions  to 
enter  Jucb^ment  for  plaintiff  for  tbe  whole 
amount  sued  fbr. 

lAcius  G.  Nash,  of  ^;>okan^  for  appellant 
Boeenhawt  tt  Qnnt,  of  Spcricane,  for  r&- 
spondent 

MX/TCHEU^  J.  George  Prlngle  in  bis  life- 
time, through  an  agent,  employed  appellant 
as  an  attorn^  to  foreclose  certain  mortgages 
and  to  transact  other  legal  business  for  him. 
His  compensation  in  each  of  the  naortgage 
foreclosure  cases  was  to  be  the  same  as  the 
amount  which  the  court  should  flx  as  a  rea- 
sonable attorney  fee  in  the  decree  of  fore- 
closure, under  the  terms  of  the  mortgage, 
provided,  however,  there  was  to  be  an  ad- 
vance partial  payment  In  cash  of  f26  oa  eadi 
of  such  attorney's  fees. 

Appellant  conducted  six  foreclosure  suits, 
wherein  varying  amounts,  determined  rea- 
sonable attorney's  fees,  totaled  $1,000.  He 
was  paid  $25  at  the  commencement  of  each 
suit  In  addition  to  the  foreclosure  .suits 
he  conducted  a  writ  of  assistance  proceed- 
ing against  a  tenant  of  one  of  the  properties, 
at  the  agreed  price  of  $50.  George  Prlngle 
died,  and  respiMident,  Fred  Prlngle,  was  ap- 
pointed and  qualified  as  administrator  of  his 
estate.  Appellant  pres^ted  bis  duly  veri- 
fied creditor's  claim  in  tbe  sum  of  $1,050, 
credited  by  $160,  to  the  administrator,  who 
disallowed  it  Appellant  sued,  and  the  su- 
perior court  on  the  trial  made  findings  and 
entered  Judgment  allowing  balance  due  on 
fees  claimed  In  four  of  the  foreclosure  suits, 
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In  the  sum  of  fSOIX  bat  denied  the  claim 
for  balance  due  on  fees  In  the  other  two  fore- 
dosore  Bulta  in  the  sum  of  $3S0,  and  also 
denied  the  fee  for  the  writ  of  assistance  case, 
in  ttie  nun  of  $60.  XtXce|>tions  were  takoi 
by  appellant  to  adverse  findings,  and  this 
appeal  is  prosecuted  to  recoTer  the  fall 
amonnt  sued  for. 

[1]  The  only  witnesses  at  the  trial  were 
appellant  and  EVed  K.  McBroom,  who  had 
acted  as  agent  for  George  Mngle.  At  the 
time  of  placing  the  first  of  the  mortgages 
with  appellant  for  suit  thiere  was  sinne  talk, 
not  amounting  to  a  definite  ondentandlng, 
bti;ween  him  and  McBroom,  the  ag^t,  for 
lesilen<7  on  appellant's  part  as  to  the  time 
paymeit  of  fees,  other  than  the  nominal 
cash  payment  of  |2S,  to  the  etCect  that  the 
balance  of  the  fees  would  be  paid  when  the 
property  InvolTed,  or  snne  of  1^  was  B<Ad 
to  a  person  other  than  Prlngle,  or  redeemed, 
so  as  to  saTe  Prinze,  a  money  lender,  from 
advandng  ^rtiat  was  qmken  of  as  new  or 
live  money.  Prinze  became  the  pnrdiaser 
at  each  of  the  tore<^nTe  sales.  In  (hose 
cases  In  whlcb  the  coujrt  disallowed  appel- 
lant bis  fees  It  does  not  appear  that  Pringle 
ever  realised  any  cash  from  a  redemption 
sale  <ff  trade  of  the  properties  inTolved  and 
which  bad  been  pui^iased  him  at  aher-' 
ilTs  sale,  niere  was  no  quesUon  as  to  the 
amount  appelant  was  entitled  to,  only  he 
was  not  yet  ^titled  to  recorer,  as  tha  court 
understood  the  contract.  An  examination 
shows  the  trial  court's  finding  was  contrary 
to  the  evldnice.  Appellant's  understanding 
was  the  same  as  OaA  of  Mditroom,  who  testi- 
fied as  follows: 

"A,  He  was  to  get  $25,  and  we  were  to  pay 
the  costs,  and  in  the  final  settlement  be  was  to 
get  the  attorney's  fee  provided  in  mortgsge 
w  allowed  by  the  court  I  assnme  tlie  court 
would  allow  die  attorney's  fee  provided  In  the 
mortgage ;  that  is  what  he  was  to  get. 

"Q.  No  more  and  no  less?  A.  That  is  what 
he  was  to  get 

"Q.  When  was  he  to  get  this?  A.  Well,  he 
was  to  get  it  as  soon  as  we  got  aronnd  to  pay 
It  to  him,  and  we  were  going  to  atand  him  off  as 
long  as  we  conld,  unless  we  disposed  of  the 
pri^rty,  unless  the  property  was  redeemed  or 
paid,  WB  would  pay  him. 

"Q.  Thai  as  a  matter  U  fact  it  was  dmply 
giving  Mr.  Pringle  a  little  time  to  pay  these 
amonnta  of  attorney's  fees?  A.  That  is  what 
it  amounted  to. 

''Q.  That  is  &n  it  smoonted  toT  A.  TesL" 

The  court  farther  decided  that  ai^llant 
could  not  recover  on  two  of  hla  diarges  be- 
cause of  receipts  he  had  given  purporting  to 
be  In  full  for  services  In  those  cases.  In  the 
first  place  counsel  for  respondent  at  the 
trial  admitted  the  amounts  of  the  fees  were 
correctly  alleged,  while  his  answer  contains 
no  affirmative  plea  of  payment.  Again  the 
recdpts  are  e^^lalned  as  bring  'in  full"  oidy 


for  the  advance  or  nonfat  fee  4tf  $3ff>  by 
both  witnesses.  Mr.  McBroom'*  teitlBiony 
as  to'  each  was  as  follows: 

"Q.  Did  yon  know  that  on  one  of  those  re- 
ceipts it  said  'In  full*  at  die  time  it  was  ex- 
ecuted? A.  No;  I  see  it  now,  bat  I  do  not 
remember  ever  noticing  that  at  all,  but  that  is 
what  it  meant;  it  meant  in  full  according  to 
our  agreement,  cost  and  $25." 

[21  ResiXKodent  contnids  that  the  evidence 
exfdalning  the  receipts  w»  Inadmissible,  as 
varying  the  terms  of  a  written  contract 
Such  la  not  the  law.  A  receipt  is  not  a  con- 
tract ;  and,  even  ff  it  purports  to  be  In  full 
of  all  claims  and  demands,  it  Is  not  con<do- 
sive  to  that  efltect,  and  parol  evidence  Is  ad- 
missible to  explain  or  evai  contradlot  It 
Allen  V.  Tacoma  Mill  Oa.  IB  Wash.  216,  fil 
Pac.  S72;  Oronnlng  v.  ElUott  Bay  Mill  & 
Lumber  Co.,  61  Wash.  676.  112  Pac.  937: 
Phelps  Lumber  Co.  v.  Bradford-Kennedy  Ca. 
86  Wash.  603,  165  Pac.  376. 

[3]  As  to  the  fee  for  conducting  the  writ 
of  assistance  proceeding,  appellant  during 
the  trial  of  the  present  case  was  on  the  wit- 
ness stand  twloe,  and  each  time  testified 
there  was  a  direct  and  positive  understand- 
ing with  Mr.  McBroom,  as  agent  that  such 
fee  should  be  paid.  This  vras  not  denied  In 
any  way,  although  Mr.  McBrkbu  was  pres- 
et at  the  trial. 

Appellant  is  entitled  to  recover  the  whole 
amount  sued  for. 

The  cause  is  remanded,  with  directions  to 
the  lower  court  to  «Bter  iudgmoU  accond- 
ingly. 

MAIN,  a  J.,  and  MACKINTOSH,  TOL- 
MAN,  and  CBAOWIOK,  JJ«  ooncuz; 


HTTBLBT  et  ux.  t.  OLTMPIA  OTSTBB  CO. 
(Na  14800) 

(Supreme  Court  of  Washington.  Jan.  10, 1919.) 

Fish  ^»7<2)  —  Orsm  Bids  —  Guzrr  bt 
State. 

A  conveyance  by  the  state  of  lands  be- 
tween extreme  low  tide  and  mean  low  tide  as 
an  oyster  bed,  made  pursuant  to  the  OoUow 
Act,  h^d  to  pass  title  to  the  grantee,  and  a  sab- 
sequent  conveyance  of  tidelands  subject  to  the 
right  at  the  purchaser  of  any  part  of  tiie  lands 
toe  the  cultivation  of  oysters  made  under  Act 
of  19U  (Laws  19U,  p.  129),  which  in  defining 
tidelands  excepted  oyster  reserves,  did  not  di- 
vest the  ori^nsl  grantee  of  title. 

En  Banc. 

Appeal  from  Superior  Ckrart,  Maaon  Ooon- 
ty ;  John  R  Mitchell,  Judge. 

Adion  by  Dan  Hurley  and  wife  against 
the  Olyn^la  Oyatn  Oompany.  Fran  a  iud^- 


«B>ror  etbw  osMs  ass  aaas  tople  and  KBT-NmiBBK  la  all  Ksr-Nanb«t«4  DlgsMs  mi  Isisiss 

Digitized  by  Google 


Waah.) 


HtJRUBT  ▼.  OLTMPIA  OYSTER  00. 


733 


meat  for  detekdant,  plalatlffa  appeal.  Al- 
flrmed. 

J.  H.  Basterday,  of  Tacoma,  and  niomas 
M.  Vance,  of  Olympla,  for  appellants. 
Frank  O.  Owlngs,  of  Olym^ai  for  reaprad- 

ent. 

MOUNT,  J.  This  action  was  brought  to 
eject  the  defendant  from  the  possession  of 
certain  ouster  lands  in  Mason  county  and 
ft>r  damages  f6r  oysters  taken  from  the 
lands  by  the  defendant  ^e  complaint  al- 
lied title  In  the  plaintiff  by  deed  from  the 
state  of  Washington  dated  on  March  10, 1913, 
the  defendant,  for  answer,  denied  title  in  the 
plaintiff  and  alleged  title  In  Itself.  Upon 
tliese  iasnes  the  case  was  tried  to  the  court 
without  a  Jury,  and  the  trial  court  concluded 
that  the  defendant  was  the  owner  of  the 
lands  and  entered  Judgment  accOTdlngly. 
The  plaintiff  has  appealed. 

The  facts  are  not  in  dilute.  It  appears 
that  about  the  year  1900  the  state,  under 
the  proTlslona  at  chapter  2^  Laws  of  1806. 
commonly  known  as  the  Callow  Act,  Issued 
deeds  to  tibe  reiBpondent  and  its  iwedecessors 
in  interest  to  certain  tldelands  known  as 
oyster  lands.  These  lands  were  described 
by  metee  and  bounds.  A  portion  of  these  de- 
scribed tracts  extends  below  the  line  of 
mean  low  tide  and  a  portion  above  the  line 
of  mean  low  tide.  The  respondent  and  its 
iwedeceesors  In  interest  have  cultivated  these 
lands  to  oysters  since  prior  to  Mardtk,  1895. 
In  the  }ear  1018,  upon  the  apidlcatloa  of 
the  appelant,  the  state  Issued  a  deed  to  the 
appellant  tor: 

"AH  tldelands  of  liie  seeond  dasl,  owiud  by 
the  state  of  WasUnstoo,  lying  between  the  Une 

of  mean  low  tide  and  tiie  line  of  extreme  low 
tide  and  In  Croat  of  lot  two  (2),  section  twenty- 
three  (23),  township  nineteen  (19)  north,  range 
three  (3)  west  W.  M.,  with  a  frontage  of  20.81 
lineal  chains,  more  or  less,  measured  along  the 
meander  line,  according  to  a  certified  copy  of 
the  govwsment  field  notes  of  the  surrey  there- 
of on  file  in  the  office  of  the  commigsiooer  of 
pnbUc  lands  at  Olympia,  Washington. 

"Subject  to  such  rU^hts,  title  or  hiterest  as 
may  have  been  acquired  by  tiie  purchaser  of  any 
part  of  said  lands  as  tidelands  snitable-  for 
the  cnldvatioa  of  oysters  under  any  deed  or 
contract  heretofore  Issued  by  the  state  <tf  Wash- 
ington. •  •  •" 

Under  this  deed,  the  appellant  dalma  the 
lands  cultivated  to  oysters  by  the  respond- 
ent lying  between  the  line  of  mean  low  tida 
and  extreme  low  tide.  The  respondent 
claims  the  oyster  beds  lying  between  the 
line  of  mean  low  tide  and  extreme  low  tide 
by  reason  of  deeds  executed  prior  to  1000  by 
the  states  describing  the  lands  by  metes  and 
bounds,  and  including  therein  the  lands  be- 
tween extreme  low  tide  and  mean  low  tide 
as  described  in  Its  deedsL 


The  main  qnestlon  which  detwmlnes  the 
case  is  whether  the  conveyance  of  oyster 
beds  or  tidelands  used  for  the  cultivation  of 
oysters  b^ow  the  line  of  mean  low  tide  by 
the  state  to  the  respondent  and  its  predeces- 
sors in  Interest  was  a  valid  etmveyance;  It 
is  argued  by  the  appellant,  in  substance, 
that,  prior  to  Qxe  act  of  March  8,  1911  (diap- 
ter  36,  p.  129,  Iaws  df  1911),  the  officers  of 
the  state  were  not  authorized  to  conveor  tide- 
lands  below  the  line  of  mean  low  tide,  be- 
cause oyster  lands  are  tide  lands  and  there 
is  no  authority  for  the  sale  of  tidelands  ex- 
cept as  provided  by  law  with  reference  to 
such  landSk  It  Is  no  donbt  true  that  (Qrstor 
lands  are  tidelands.  but  it  Is  not  true  that 
all  oyster  lands  are  necessarily  Udelonds  as 
tld^ands  are  defined  1^  statute;  tor  "tide- 
lands"  are  lands  upon  wUdi  the  tide  ebbs 
and  flows  between  ordinary  high  and  ex- 
trone  low  water,  wUdi  lands  at  certain  pe- 
riods are  not  covered  hy  water.  It  is  well 
known  that  oyster  lands  are  gmerally  to 
be  found  bdow  the  line  ot  otteme  low  tide, 
or  in  navigable  water  as  wtil  as  immi  tide- 
land.  State  r.  Stortevnnt,  76  Wash.  IBS, 
173,  186  Pac:  .1085,  138  Pac  6S0. 

Tidelands.  as  described  1^  the  act  of  1911, 
are: 

"All  lands  over  which  the  tide  ebbs  and  flows 
from  the  line  of  ordinary  high  tide  to  the  line  of 
extraue  low  tide,  *  *  *  excepting  oyster  re- 
serves." Section  1  c.  86t  p.  130,  liBWs  of 
1911. 

By  ttils  definition  of  tidelands  we  think  it 
Is  plain  that  oyster  lands,  even  though  upon 
tidelands,  are  excepted  from  the  definittw 
of  tidelands  as  sudL  In  ttie  year  1S9G,  by 
an  act  commonly  known  as  the  Callow  Act 
(section  1,  c.  2S,  p.  80,  Laws  of  1895),  the 
li^slature  provided  that  all  persons  having 
Qualiflcatltnis  to  enable  them  to  purchase 
tidelands  within  the  state,  and  who  In  good 
faith  entered  upon  ttd^ands  not  in  front  of 
any  incorporated  city  or  town,  nor  within 
two  miles  thereof  on  ^ther  side,  and  planted 
and  cultivated  thereon  artificial  oyster  beds, 
and  who  continued  to  occupy' and  work  the 
same  continuously  and  in  good  fiitth  to 
March  26,  1890,  and  were  flien  working  oy- 
ster beds  in  good  faith,  should  be  permitted 
to  purchase  the  same  for  the  purpose  of  cul- 
tivating oysters  thereon.  The  act  also  pro- 
vided that  the  deed  to  be  Issued  should  cm* 
vey  to  the  grantee  the  land  tor  the  purpose 
of  cultivating  oysters  only  thereon,  and  that 
when  such  cultivation  ceased,  and  upon  cer- 
tain conditions  therein  named,  the  land 
would  revert  to  tlie  state.  It  was  under 
this  act  that  the  respondent  acquired  title 
to  the  oystra"  beds  In  question.  It  is  true 
the  word  '*tideland8"  is  used  In  that  act,  but 
the  act  does  not  undertake  to  limit  the  cul- 
tivation of  oyster  beds  to  tidelands  dtfned 
as  such.  It  says  thafr— 
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All  penoDt  who  "in  good  faith  entered  upon 
ddelBOds  •  *  •  and  planted  and  cultivated 
thereon  artificial  ojster  beds,  and  wbb  continued 
to  occapf  and  work  the  same  ctmtinuouslj  and 
in  good  faith  to  March  28,  1890,  and  ever  since 
said  date,  and  who  are  now  in  possession  of  and 
working -said  oyster  beds  in  good  faith,  shall 
be  permitted  to  purchase  the  same  for  the  par- 
pose  of  eultivatlag  oysters  thereon,  and  for  no 
other  purpose,  whether  said  tracts  were  original- 
ly covered  by  alleged  natural  oyster  beds  or  noL 
♦  •  • " 

We  think  It  was  plainly  the  object  of  this 
act  to  authorize  the  sale  of  these  oyster  beds 
and  to  convey  the  same  for  the  purpose  of 
cultivating  oysters  thereon,  whether  the  oy- 
ster beds  were  above  or  below  the  lines  of 
mean  high  tide  or  extreme  low  tide.  As 
fnrtber  evidencing  this  conclusloD,  in  all  the 
statutes  defining  tldelands,  oyster  lands  have 
been  always  excepted.  In  the  case  of  State 
V.  Scott,  89  Wash,  63,  154  Fac.  166,  In  dis- 
cussing the  effect  of  deeds,  issued  under  the 
act  of  1911,  we  said: 

"These  two  deeds  are  limited  by  the  express 
terms  of  the  statute  defining  tidelands,  then 
in  force,  to  lands  above  the  line  of  mean  low 
tide,  and  excepting  oyster  lands.  Peaxl  Oyster 
Co.  r.  Heuston,  supra  C&7  Wash.  ES33,  107  Pac. 
349,  832,  135  Am.  St.  Rep.  1007].  They  did 
not  convey  any  of  the  lands  theretofore  deeded 
under  the  Callow  Act." 

Since  oyster  lands  and  oyster  Toserves 
have  been  excqited  from  the  d^nltlon  of 
tldelands  from  the  be^nnlnc  up  to  tlie  i»reB- 
ent  time,  we  are  of  the  opinion  that,  when 
oysters  are  grown  upon  tldelands,  anch  oy- 
ster beds  are  e^pted  from  the  definitl<m 
of  "tlddands"  and  the  statutes  relating  to 
and  defining  tldelands  do  not  Include  oyster 
beds ;  and  we  are  of  the  opinion,  also,  that 
under  the  terms  of  the  Oallow  Act  oyster 
beds  planted  and  cultivated  upon  tlddaods 
or  lands  below  lands  defined  as  tldelands, 
may  be  granted  by  the  state,  and  that  when 
deeds  were  made  the  ofilcers  of  the  state 
making  such  deeds  under  the  Callow  Act 
convejed  the  right  described  In  such  deeds 
to  the  grantees.  In  the  case  of  Scott  v. 
OlyoH^  Oyster  Co.,  63  Wash.  364,  115  Pac 
737,  In  referring  to  the  effect  of  such  deeds, 
we  said: 

"It  was  intended  to  convey,  and  did  convey, 
valuable  property  rights,  although  not  a  fee- 
simple  title.  The  interest  conveyed  may  be 
regarded  as  somewhat  similar  to  a  base  or 
qualified  fee,  although  we  need  not  hold  it  to  be 
such.  It  would  be  unreasonable  and  an  iojus* 
tice  to  conclude  that)  having  conveyed  this  par- 
ticular oyster  land  to  Gale,  the  state,  without 
exercising  or  attempting  to  exercise  its  right  of 
roixmsession,  thereafter  conveyed  it  in  fee  sim- 
ple to  appdlants  as  tldelands.  *  *  • " 

The  same  Is  true  In  this  case.  These  oy> 
ster  beds  have  been  cultivated  by  the  re> 


spondent  for  many  years  under  deeds  exe- 
cuted hgr  the  state  to  the  reqHnudent  and  Its 
predecesBozSi  It  would  be  unreasonable  to 
condude  that  the  state  would  now.  1^  the 
deed  of  Marcii  10,  1918.  ^tanpt  to  convey 
a  parli  of  these  oyster  beds  to  the  appellant 
We  think  the  deed  upon  its  face  <dearly  lu- 
■dlcates  that  there  was  no  sncb  Intention  on 
the  part  of  the  officers  executing  the  deed, 
because  it  says  tbat^ 

The  deed  im  "subject  to  sodi  rights,  title  or 
interest  as  nay  hare  been  acquired  by  the  pur- 
chaser of  any  part  of  said  lands  as  tldelands 
suitaMe  for  the  cultivation  of  oysters  under  any 
deed  or  contract  heretofore  issued  by  the  state 
of  Washington-  •  •  • " 

Thus  Indicating  quite  clearly  that  the  deed 
of  Mardi  10,  1913.  under  which  appellant 
claims,  was  not  lnt»ided  to  convey  any  of 
the  oyster  beds  which  had  theretofore  beeni 
conveyed  1^  the  state  to  the  respondent  and 
Its  predecessors  in  Intwest  We  are  of  the 
opinion,  therefore,  that  the  trial  court  cor- 
rectly conclnded  that  the  deeds  issned  by 
the  state  to  the  respondent  under  the  Oallow 
Act  were  executed  by  antbority  of  law  and 
conveyed  to  the  respondent  tiie  bmeAcial 
use  of  the  tide  and  otlier  lands  corered  by 
the  oyster  bed8„  and  that  the  de«d  issued  by 
the  state  to  the  appellant  did  not  conv^  any 
right  to  the  appellant  to  enter  upon  the  oy- 
ster beds  cultlTated  try  ttae  respondent  as  de- 
scribed Ify  metes  and  bounds  in  Its  deeds 
firom  the  state. 

HxB  judgment  appealed  from  Is  l^refore 
affirmed. 

MAIN,  O.  J.,  and  HOLCOMB,  MACKIN- 
TOSH. FTTIXERTON,  PABKBB,  TOLMAN, 
and  CHADWICK,  JJ.,  concur. 


THOMAS  r.  MOORE  et  al.  (No.  15000.) 
(Supreme  Court  of  Washington.  Jan.  10^  1919.) 

1.  Vendor  ahd  Pubciuseb  «=»3T(1)  —  Re- 
ubi^Fkaud. 

A  court  of  equity  will  not  sanction  trans- 
actions violative  of  good  conscience  and  shock- 
ing to  a  sense  of  blr  play,  even  though  the  vic- 
tim is  guilty  of  stupidity,  on  the  theory  that 
the  parties  dealt  at  arm's  length,  where  it  ap- 
peared  that  the  par^  imposed  upon  was  lulled 
into  an  undue  state  of  carelessness  by  the  arti- 
fices  and  devices  of  the  opposite  party. 

2.  Vendob  akd  Pubchasu  «s333— Rsscia- 
sioN  or  SAZ.B— SnvGix  Transaction. 

Where  defendants,  who  purchased  land  from 
plaintiff  by  means  of  artifices  and  misrepreaen- 
tations,  induced  plaintiff,  while  dealings  were 
still  In  progress,  by  way  of  correcting  mlsde- 
BCTlptloas  of  property  as  given  In  the  deed  and 
purchase  price  mortgage,  to  cancel  the  mort- 
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pige  uid  acnpt  en*  itpon  otkar  property  tmr- 
d«iied  to  ito  foU  market  value  and  In  litigation, 
hel4t  that  the  tramactkm  muat  b«  coiudideTed  as 
single,  and  plalntUE  cannot  be  denied  the  right 
to  resdnd  and  secure  cancellation  of  hia  original 
converance. 

Department  1. 

Aif»eal  from  Saperlor  GoTirt.  Kittitas  Coun- 
ty ;  John  B.  DaTldsoD,  Judge. 

ActiDU  by  W.  B.  TlUKoas  agaixist  Thomae 
B.  Moore  and  others.  From  a  Jndgmoit  for 
Idalntifl,  defendants  appeal.  Affirmed. 

Balph  EanflTouin  and  Bngene  B.  Wag», 
both  of  saiensbur^,  for  appellants. 

Carroll  B.  GravM,  of  Seattle  and  Jobn  H. 
UcDaulela,  of  BUenaburg,  for  req^dent 

MITCBBLL,  J.  Re^ndent,  W.  R.  Thomr 
as,'  was  tndooed  to  make  and  deliT«r  a  deed 
of  bis  farm  cMitaining  l^&O  acres  and  a  1^1 
of  sale  ct  lire  stodc  and  other  personal  prop- 
erty therem  to  appelant  Thomas  B.  Moore,  to 
whom  poasesalon  was  delivered,  In  consldera- 
ttm  of  a  relatively  Wall  cash  peymwt,  the 
remainder  of  the  wliole  purchase  price  of 
$75,000  to  be  paid  In  the  future,  for  which  se- 
curity was  to  be  given.  Moore  Immediately, 
pursuant  to  agreement  already  made  and  prl- 
(KT  to  taUng  actual  possession,  transferred  a 
large  portion  of  the  personal  {uvperty  to  ap- 
pellant HonefHiger,  irtio,  together  with 
Moore,  promptly  marketed  and  removed  most 
of  the  personal  pn^wr^  so  tranaferred  to 
Honefenger,  the  value  of  which  so  disposed 
ot  Qigm  was  lai!gdy  in  excess  of  the  cash 
V^ymeat  that  had  been  made  to  re^ondent 
Slwrtly  after  the  deal  was  pot  In  final  shape, 
Uflnnatlon  to  lesiKnident  lead  to  an  Inveati- 
gatim  -wbliBi  readily  disclosed  tbe  apparoit 
worttilesBneM  of  tb»  security  given  reapondoit 
to  protect  the  future  paymuts  due  him.  He 
conceived  the  Idea  he  had  been  overreached 
Id  ttie.  transaction,  and  promptly  Iffougbt  this 
suit  to  reednd  the  contract,  for  caneellatlon 
of  the  lutmments  of  convQrano^  and  fttr 
an  acooanttng.  Die  superior  court  awarded 
to  bim  all  the  rdief  demanded.  Defendants 
by  appeal  present  tiie  canae  to  tliis  court 

Numerous  assignments  of  wror  are  reduci- 
ble to  the  oonteotlons:  First,  that  respondmt 
being  a  person  of  ordinary  Intelligence,  and 
there  being  no  oonfldential  relation  existing 
between  him  and  Moore,  they  were  seller  and 
buyer  "at  arm's '  length,"  thus  placing  the 
transaction  beyond  the  interposition  of  equi- 
ty; and,  second,  that  no  fraudulent  repre- 
fi^tatloDS  were  made. 

No  good  purpose  can  be  served  by  referring 
to  the  large  volume  of  evidence  submitted 
other  than  in  a  general  way.  An  examina- 
tion of  it  cfnvlnces  us,  as  it  did  the  superior 
court. 

[1, 2]  As  to  the  first  claim,  that  respondent 
faUed  to  show  a  cause  for  equitable  relief  ap- 


pellants overlook  the  well-advised  present- 
day  rule  that  a  court  of  equity  will  not  sanc- 
tion transactions  violative  of  good  conscience 
and  shocking  to  a  sense  of  fair  play,  even 
though  the  victim  is  guilty  of  stupidity.  The 
evil  euects  which  sometimes  flow  from  deal- 
ings commonly  spoken  of  as  having  occurred 
when  the  parties  were  at  arm^s  length  are  not 
<Hily  not  repugnant  to  equitable  cognizance, 
but  often  receive  full  relief  and  treatment  In 
^10  other  way,  and  the  attempt  to  foreclose 
such  Jurisdiction  upon  the  specious  plea  that 
the  parties  thus  dealt  with  each  other  takes 
for  granted  the  very  thing  In  dispute.  It 
sometimes  happens,  as  here,  that,  whatever 
may  have  been  their  relations  at  first,  before 
final  consummatlfm  of  the  transaction  the 
party.  Imposed  upon  has  been  deprived  of  his 
proper  judgment  and  lulled  into  an  undue 
state  of  carelessness  by  the  artifice  and  de- 
signs of  the  other  party.  In  the  present  case 
the  respondent— an  unsuspecting,  transient 
trader — was  overpersuaded,  in  part  by  pic- 
tures of  the  wealth  of  the  purchaser,  and  by 
the  meager  contents  and  extended  time  ex- 
pressed In  the  mortgage  given  back,  on  the 
farm  only,  to  secure  deferred  payments,  while 
shortly,  and  whoi  dealings  were  still  in  prog- 
ress between  the  parties,  by  way  ot  correct- 
ing scHue  misdescriptions  of  property  as  given 
in  the  first  deed  and  pur<Aase-prlce  mort- 
gage, the  aK>cllant  Moore,  by  misrepresenta- 
tions, induced  respondent  to  cancel  the  mort- 
gage he  already  had,  and  in  Its  stead  to  take 
one  upon  other  property  already  burdened  to 
Its  full  market  value  and  in  litigation.  Upon 
this  history  of  their  dealings  counsel  for  ap- 
pellants contaid  that  the  transactions  as  they 
were  when  suit  was  comtuenced  were  sepa- 
rable into  two  distinct  and  nnrelated  parts, 
and  that,  even  If  tbe  final  transaction  re- 
sulted in  a  wwthlesB  aecorlty,  it  la  nnavalUng' 
to  resptntoit  in  this  action  nnd«  the  rule 
that  fraqdulent  mlsr^reamtatlon^  to  be  ac- 
tionable, must  have  been  made  as  to  a  pres- 
ent fact  at  tbe  time  of  the  deed.  But,  as  we 
see  it,  counsel  tail  to  0.ve  moper  weight  to 
tbe  last  act  in  this  eeries  of  tranaactiwia, 
whtdi  but  completed  a  cootlnoous  scheme  be- 
traying the  IntoittMis  of  tbe  buyer  from  the 
Inception  of  the  deal.  Tbe  rale  of  law  coa- 
troUlng  In  this  Glass  of  cases  has  been  de- 
clared in  Mumford  v.  Smith,  80  Wash.  98, 164 
Pac.  153,  and  Gordm  t.  Hillman,  91  Wacth. 
490,  158  Pac.  98,  and  cases  therein  cited. 

Upon  the  &cta,  altogether,  it  \»  enou^  to 
say  we  are  satbrfled  that  respondent  met  the 
burden  Imposed  npon  him  to  establish  the  al- 
l^atlons  ot  his  com^lnt  by  a  preponderance 
of  the  evldoic^  and  that  tbe  Judgment  as  to 
an  accounting  Is  sustained      the  evldeice. 

Judgment  affirmed. 

MAIN,  O.  J.,  and  MACKINTOSH,  TOL- 
MAN,  and  CHADWICK,  JJ.,  concur. 
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RSDBLSHBIIIIIB  t.  ZBFIN  et  aL  QXo. 
14S8&) 

(Sapreme  Conrt  of  WaaUnctML  Jan.  10, 1919.) 

Wnxs  4eg>880— GOHntBtranoif— Ctnannrnr 
Dbbtb. 

When  a  wll]  dfrtaed  liaU  taatetor'a  artate 
to  Us  wifa,  and  the  property  was  all  commanS- 
ty  j»ropert7,  onft<liaU  of  wUch  would  have  de- 
seended  to  the  wife  under  Bern.  Code  1915,  | 
1342,  the  davlsee  took  her  share  free  from 
commimltr  debts.  In  view  of  direction  in  the 
will  to  pay  debts  from  testator's  estate,  and  of 
section  6917,  allowing  a  deriae  of  tme-halt  of 
community  pw^wrty  only. 

Department  2. 

Appeal  from  Superior  Oonr^  King  Gonnty; 
John  S.  Jarey,  JndK& 

Proceeding  by  Glcarlna  Bedelstaeimer.  as 
executrix  of  J  alias  Bedelshelmer,  deceased, 
againat  Laura  Zepin  and  otbera  for  the  ood- 
atnictI<Hi  of  decedeut'B  wllL  Vrom  the  wder, 
defendants  appeal  Affirmed. 

Cbas.  Ethelbert  Olaypool.  Karl  H.  Kober, 
and  Hastings  ft  Stedman,  all  of  Saattle^  fbr 

appellants. 

Wright,  Kelldier  ft  Allen  and  Peters  ft 
Powdl,  all  of  Seattle  for  reapondent 

MOUNT,  J.  The  question  presented  upon 
this  appeal  is  the  construction  of  a  will  of 
Julius  Redelsheimer,  deceased.  Prior  to  bla 
death  Mr.  Redelsheimer  made  a  will,  the  first 
two  paragraphs  of  which  are  aa  follows: 

"I.  I  direct  that  my  executrix  and  executor 
hereinafter  named,  to  wit,  Glorrlna  Bedelshelm- 
er and  Benjamin  Moyses,  as  soon  as  they  hare 
sufficient  funds  In  their  hands,  belonging  to  my 
estate,  pay  my  funeral  expenses,  expenses  of 
my  last  ilhiess  and  all  just  debts,  demands  and 
chargM,  of  every  kind  and  nature,  propeily 
chargeable  against  my  estate. 

"II.  It  was  formerly  my  Intentlcn  .to  ^ve, 
bequeath  and  devise  to  my  beloved  wife,  Olor- 
vina  Redelsheimer,  all  mt  my  fstate  at  the  time 
of  my  death,  in  appreciation  of  tiie  great  as- 
aistance  she  has  rendered  me  In  accumulating 
the  property  possessed  by  vm,  bat  our  money  and 
property  has  bectune  such  an  amount  that  I 
feel  that  her  community  interest,  being  one- 
half  of  our  entire  estate,  will  afford  her 
all  the  money  and  property  needed  or  desired 
by  her  and  that  our  wtire  estate  would  be  a 
burden  to  her. 

"I  therefore  giv^  bequeath  and  devise  to  her 
one-half  (%)  of  our  estate,  the  same  being  her 
community  interest  ther^,  and  I  alao  give  and 
bequeath  to  hw  all  hoosehcM  fnraltDzek  fnr^ 
nisliingSt  personal  effects,  antomobUes  «r  other 
conveyances  and  all  my  jewelry." 

The  will  then  makes  several  beauests  to 
charitable  Institutions  and  to  nephews  and 
nieces.  After  Mr.  Bedeldieimer's  death,  the 
will  was  regularly  probated  In  the  snperlor 

^ssFW  etbv  esses  ass 


conrt  €i  Sag  eomtj;  Xteeaflnr.  Bcojaarin 
Hcqraea,  mm  ia  Ono  mmmton,  died,  and  Mra. 
Reddshelmer  tHerenftor  contibnued  to  act  as 
sole  executrix.  Pending  tbe  administration, 
the  qnestlon  arose  whether  the  oo  mm  unity 
debta  abould  be  paid  pra  rata  by  the  wbole 
estate,  or  whether  Quae  debts  should  be  paid 
from  the  estate  of  the  deceased,  being  one- 
half  the  community  estate.  Upon  a  hearing 
b^ore  the  superior  court  of  King  county  for 
the  purpose  of  cmstming  Ow  will,  it  was  ad- 
judged tba^— 

The  will  of  Mr.  Redelsheimer  "charsed 
payment  of  all  of  his  debts  and  obligations,  in-  . 
eluding  the  debts  and  obUgatiow  of  the  marital 
community  of  himself  and  bis  wif^  Olorvina 
Redelsheimer, 'upon  his  one4ialf  interest  in  the 
conununity  inroperty  of  tiie  said  marital  com- 
munity. •  • 

This  appeal  la  proaecnted  txom  that  order. 

It  Is  argued  by  the  app^nta  that,  becanae 
the  statute,  at  section  1342,  Rem.  Obde,  pro- 
vldes  that  upon  the  death  of  either  husband 
or  wife  one  balf  of  the  annmunity  propwty 
shall  go  to  the  surrlToi)  aubject  to  the  OMn- 
m unity  debts,  and  the  other  half  shall  be 
subject  to  the  testamuitary  disposition  of 
the  deceased  husband  or  wl^  subject  alao  to 
the  community  debts,  and  becauae  there  ia 
no  clear  provlslm  in  the  will  that  the  debta 
shall  be  paid  from  the  commoolty  Interest 
the  testator,  and  Iwcauee  the  tcnna  ot  the 
will  do  not  clearly  show  the  Intoiticn  ot  the 
testator  that  his  share  of  the  community  ea* 
tata  shall  pay  all  the  debts,  ther^re  the 
debts  should  be  borne  rataUy  by  the  wbole  es- 
tate, and  that  the  balance  of  the  estate,  after 
the  debts  are  paid,  be  distributed  according 
to  the  twms  of  the  will.  It  la  no  doubt  tnie 
that  tbe  creditors  of  the  estate  may  subject 
the  wbole  estate  to  the  paymoit  of  th^ 
dalms.  If  a  teatetor  should  direct  that  th« 
debta  ibonld  be  paid  from  his  part  oi  the 
community  estate,  and  sucb  estate  was  not 
BuflLdeDt  to  pay  ail  tiia  debts  of  the  oomm  uni- 
ty, the  credttorsi  nnder  the  statute  above  re- 
ferred to,  might  subject  the  whole  estate  to 
the  psymcnt  of  the  debts;  bat  that  is  as  far 
as  this  statute  goes.  Tbe  flnt  paragraph  <^ 
the  will  directs  that— 

The  execut<Ha,  "as  soon  as  tiiey  have  sufi- 
clent  funds  in  their  hands,  belonging  to  my  a»> 
tate,  pay  my  fnneral  expenses,  expanasa  oC  say 
last  illness  and  all  jnst  debts,  demands  sad 
charges,  of  emy  Und  sad  nature^  pn^sily 
chargeable  against  my  estate." 

The  estate  of  the  deceased  was  one-half  of 
the  community  estate.  All  the  property  was 
community  property.  We  think  It  is  clear 
from  this  provision  of  the  will  that  the  testa- 
tor Intended  that  his  estate  should  pay  all 
the  debts  of  the  estate,  both  s^rate  and 
coffimunlty,  and  that  the  balance  of  his  es- 
tate should  be  distributed  as  provided  In  the 
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wtU.  AoboMlng  to  Om  seoobd  para^pli  of 
the  will,  above  quoted,  the  testator  gave  to 
his  wife  only  ber  Interest  in  the  estate,  be- 
side the  pers<xial  effects  named.  He  was  not 
aodwrlzed  to  dispose  at  that  Intwest  by  wlU. 
Section  6017,  Rem.  Code.  We  are  satisfied, 
when  these  two  provisions  of  the  wUL  are 
read  t(^:ether.  It  was  plainly  tbe  Intention  of 
the  testator  to  give  to  his  wife  her  Interest 
In  the  connminity  estate  free  from  all  daims 
or  debts  so  far  as  the  other  legatees  named  In 
the  wUl  were  concerned.  According  to  the 
proTtskm  of  section  1842,  Rem.  Code,  the 
Bhare  of  eadfi  in  the  community  was  liable  for 
Oie  conmranity  debts.  Tbe  Interest  of  the  tes- 
tator was  liable  for  the  commnnlty  debts,  and 
In  paragraph  I  of  his  will  he  declares  that, 
as  soon  as  the  executors  "hare  sufficient 
funds  In  their  bands,  belonging  to  my  estate," 
ttwy  shall  pay  all  just  debts  properly  charge- 
able against  "my  estate."  We  think  It  la 
plain  from  this  par^raph  tbat  the  testator 
Intoided  that  the  debts,  demands,  and  cbu-g- 
es  against  the  estate  shonld  be  payaUe  from 
his  i>art  of  the  estate. 

We  are  satisfied*  tlrarefore,  that  the  trial 
court  properly  ceiiBtined  the  will,  and  the 
order  aicicaled  ficom  wist  be  affirmed. 

MAIN.  0.  J.,  and  HOLCOQfB,  TULLBIR- 
tON,  and  PABKIDB,  J  J.,  concur. 


WHITTBN  et  al.  V.  SIIiYSBMAN  «t  aL 
(No.  14920w) 

(Supreau  Court  of  Washington.  Jan.  10, 1919.) 

1.  LeTZES  <S=»5  —  DlgTRICTS  —  NATUn  AND 

CHARACTBBIffnCB. 
A  dildng  district  o^anized  nnder  Rem.  Code 
1915,  I  4091  et  seq.,  is  ft  separate  and  distinct 
or^nization  from  that  of  the  county,  managing 
Its  own  affairs,  and  harlng  an  existence  free 
from  contnd  by  coonty  authorltiM. 

2.  Elections  <S=»275  —  Contests  —  J'umsnio- 

TIOIT  —  OmCKBS  OF  DlKIWO  DiaTSICTS— 

"PBEcnrcT  OmcEES"— "Cotmrr  Omosas." 
Since  the  officers  of  a  diking  ^strict  organ- 
ized nnder  Rem.  Code  191R,  }  4091  et  seq.,  are 
not  ''county"  or  **precflnet"  officers  within  Bern. 
Code  8  4841,  anthotidag  ckotkm  ooatesta, 
Ae  court  has  no  jasisdietiofk  OTer  a  contest  he- 
tween  two  sets  of  eflken  sleeted  for  a  diking 
district. 

[Ed.  Ngte.— For  other  definitions,  see  Words 
and  nirasss*  Fbst  and  Second  Series,  County 
Offlosr;  Second  Series,  Prednct  OffionJ 

Department  2. 

Appeal  from  Superior  Court,  Wahkiakum 
Goonty ;  H.  W.  B.  Heweo.  Jtidg& 

Proceedings  bj  S.  M.  WMtten  and  others 
against  A.  SUvecman  and  ottiars  to  decide  a 


contested  diting  district  tiectloiL  Judgment 
f<Hr  irialntUh,  and  defokdants  appeal.  Be- 
Tersed. 

W.  V.  MaglU,  of  Portland,  Or.,  and  Geo. 
F.  Hanlgan,  of  Cathlamet,  for  appellanta. 

Henry  Grass,  of  Tancouver,  for  respond- 
ents. 

PARKBR,  J.  This  Is  ao  election  contest 
prooeedtuA  commenced  In  the  superior  court 
for  Wahkiakum  aomOy  by  Whltten,  Baxper, 
and  Bisk,  oifinang  to  be  the  dnly  elected 
comwilBsJwifirs  of  diking  district  Na  2  oiC 
that  coonty,  agfUnst  SilTermao,  Foster,  and 
Butke,  who  upon  the  face  of  title  return  ap- 
pear to  hare  been  duly  elected  such  com- 
mlssionerB  at  an  tiecti<m  beli  for  the  {dKK»< 
Ing  of  commissioners  of  that  district  on 
Mardi  G,  1918.  Trial  in  the  superior  court 
fw  that  county  iq>oa  tbe  merits  resulted  la 
findings  and  Judgment  In  favor  of  Wlklttm, 
Harper,  and  Bisk,  declaring  Oiem  to  be  the 
duly  elected  commlssiooers  of  the  district, 
and  annulling  the  election  ot  Sllrerman, 
Foster,  and  Burke.  The  contest  was  waged 
and  the  Judgment  rendered  upon  the  ground 
of  illegal  votes  having  been  cast  at  the  elec- 
tion for  Silverman,  Foster,  and  Burke^  which, 
if  excluded  from  the  count,  would  result  In 
Whltten,  Harper,  and  Risk  receiving  a  mar 
Jority  of  votes  cast  at  the  tiectioD.  Silver* 
man,  Foster,  and  Burke  have  appealed  tma 
the  Judgment  of  tbe  superior  court  to  ttiis 
court 

It  is  contended  In  appellants*  behalf  that 
the  superior  court  Is  without  Jurisdiction  to 
entertain  an  Section  contest  between  rival 
claimants  for  the  office 'of  diking  district 
ewnmlsslmier,  and  that  the  superior  court 
erred  in  oyerrullng  tbe  challenge  to  its  Juris- 
diction made  in  aivoUants'  b^alf.  The  con- 
test was  Instituted  in  the  siqterior  coort  un- 
der section  4941  et  seg.,  Rem.  Code,  relating 
to  election  contests  In  the  superior  court 
between  dalmants  for  "county"  and  '•pre- 
cinct" offices.  That  sectlrai,  In  so  far  as  we 
need  here  nottoe  its  prorlstoas,  reads  as 
foltows: 

"Any  elector  of  tha  proper  county  may  con-  ' 
test  the  right  of  any  person  declared  duly  elect- 
ed to  an  office  to  be  exercised  in  and  for  such 
county ;  and  also  any  elector  of  a  precinct  may 
contest  the  rigiit  oi  any  person  declared  duly 
elected  to  any  office  in  and  for  sueb  precinct,  tot 
any  of  the  following  causes:  *  *  • 

"&>.  On  acconot  of  ilkgal  votes." 

The  argument  of  counsel  for  appellants  is. 
In  substance,  that  since  this  Is  the  only 
statute  we  have  providing  for  the  prosecu- 
tion of  election  cmtests  in  the  courts,  and 
since  It  in  terms  provides  for  such  contests 
only  with  refermce  to  "county"  and  "pre- 
dnct" offices^  n^fher  of  those  twms  can 
be  held  to  mean  "diking  district,"  and  there- 
Core  there  is  no  authority  fOr  the  prosecution 
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of  an  election  contest  In  the  courts  between 
rlTil  dalmaiits  to  0»  office  of  diking  diatrict 
coDunisiloner.  Gotuuel  invoke  tlie  law  as  an- 
nounced by  OilB  court  In  Parmeter  v.  Bourne, 
8  Wash.  46,  35  Pac.  686.  7B7,  holding  that 
the  superior  court  has  no  jurlsdlctlcii  over 
the  subJect^attOT  of  a  contest  of  a  county 
seat  tiecUon;  and  also  State  ex  tA.  Faw- 
cett  T.  Superior  Court.  14  Wash.  604.  45  Pac 
23.  33  L.  R.  A.  boldlng  that  the  superior 
court  has  no  Jurisdiction  of  tiie  8ut4«ct-mat- 
tw  of  an  electl(m  contest  between  claimants 
to  a  dty  office.  In  the  Fawcett  Case,  Judge 
Dunbar,  qieaking  fo<-  the  court,  said: 

"We  think  tlie  almoM  universal  rule  is  that, 
when  the  Legislature  has  acted,  and  has  pre- 
scribed subjects  of  contest,  such  subjects  are  to 
the  exclusioa  of  others.  Jennings  v.  Joyce,  116 
111.  179  (5  N.  B.  634).  To  the  effect  that  con- 
test  of  the  election  Is  a  jndicial  function  only 
in  BO  far  as  made  eocb  by  special  statute,  see 
Beyncdds  &  Henry  Ooust.  Co.  Police  Jury  of 
Ouachita  Pariah,  44  La.  Ann.  863  (11  South. 
286). 

"Sscdoa  427  of  the  tien.  StaL  (now  section 
4941,  Bern.  Code)  provides  that  'any  elector 
of  the  proper  county  may  contest  the  right  of 
any  person  declared  dulf  elected  to  an  office  to 
be  exercised  in  and  for  such  county;  and  also 
any  elector  of  a  precinct  mar  contest  the  right 
of  any  person  declared  duly  elected  to  any  office 
hi  and  for  such  precinct,'  etc  This  I»  all  tlie 
provision  the  law  makes  for  contesting  election 
cases,  and  the  speciBc  provisitms  made  in  tbia 
section  must,  under  all  rules  of  statutory  con- 
struction, he  held  to  fall  under  the  rule  that 
the  expression  of  one  excludes  the  expresBion  of 
the  other,  and  therefore  it  must  be  concluded 
that  there  is  no  statutory  provlmon  for  contest- 
ing tiie  dectlon  of  a  municipal  officer.** 

The  statute  has  since  then  remained  un- 
changed.  and  the  holding  of  those  cases  has 
not  been  darted  from.  It  would  seem 
theref<ve  that,  unless  the  word  "precinct"  as 
used  In  the  election  contest  statute  can  be 
held  to  mean  "diking  district,"  an  Section 
of  diking  district  commissioners  is  no  more 
subject  to  contest  in  the  courts  than  is  a 

The  real  question  then  is:  Are  the  com- 
mlsfiloners  of  diking  district  N'o.  2  of  Wahkia- 
kum county  precinct  officers,  wlOUn  the 
meaning  of  aecti<m  4911,  Bern.  Code^  of  the 
election  contest  statute,  above  quoted  from? 
We  have  Uiorefbie  to  inquire  concerning  the 
nature  of  the  organisation  and  powers  of 
diking  districts  under  our  statutes;  and  see 
whether  swdi  a  diatrict  la  a  poMie  cwpora- 
tUm  and  poBsesses  an  oitlty  and  powers  of 
managlDg  Its  own  affairs  Ind^iMndent  of 
county  contrtd,  or  Is  a  mere  iffednct  or  dis- 
trict of  the  county,  imdn*  com^  control. 
If  the  former,  it  would  seem  that  it  could 
not  be  regarded  as  a  prednct,  within  the 
meaning  of  section  4M1,  Bern.  Code,  above 
quoted  from;  whll^  if  the  latter.  It  mit^t 
possibly  be  held  to  be  a  precinct  within  the 
meaning  of  that  section,  even  tlioujj^  It  be 
called  a  "dist^t"  In  sections  4091  to  4136; 


iQcloslve,  Bern.  Qodft  litiattng  to  Ibe  cna- 
tUm  and  the  powers  of  diking  dlstricta,  we 
find  the  following;  SectloD  4091  reads  as 
follows: 

"Any  portion  of  a  county  requiring  diking, 
wbidi  eont^ns  ftve  or  mote  iidiabitants  and 
freaholdara  thefein,  may  be  ownised  into  a 
dUdng  Auibriot,  ud  when  so  organised,  sudi  dis- 
trict and  the  board  of  commissioners  herein- 
after provided  for,  shall  have  and  possess  the 
power  herein  conferred  or  that  may  hereafter 
be  conferred  by  law  upon  soeb  district  and 
board  of  commiBrioners,  and  aaid  district  shall 
be  known  and  designated  ss  diking  district  Mo. 

  Otere  insert,  nomber)  of  tbo  county  of 

 QiHe  insert  the  name  of  county)  of  the 

state  of  Waahington.  and  shall  have  the  ri^t 
to  sue  and  be  sued  by  and  in  the  name  of  its 
board  of  commissioners  hereinafter  provided  for, 
and  shall  have  perpetual  succession,  and  shall 
adopt  and  use  a  seal.  TRie  comraissitHiefs  hsr*- 
inafter  provided  for,  and  thdr  sucaesaora  in  of- 
fice, shall,  front  the  tisu  of  the  organlsatioB  of 
such  diking  district,  have  the  power,  and  it  shall 
be  their  duty,  to  manage  and  conduct  the  busi- 
u«BS  and  affairs  of  the  district;  oiake  and  ex- 
ecute all  necessary  contracts,  employ  snd  ap- 
point such  agents,  officers  and  employes  as  may 
be  required,  and  prescribe  their  duties,  end  per- 
form Bucb  other  acta  as  hereinafter  provided,  or 
that  may  hereafter  be  provided  by  law." 

Sections  4096  and  4096  provide  for  the 
election  of  commissioners,  and  also  the  quali- 
fications of  electors  for  that  purpose.  Sec- 
tion 4097  expressly  gives  to  the  district  the 
power  of  eminent  domain,  to  be  exercised 
through  its  commissioners  by  the  prosecutlott 
of  cond«nnation  proceedings  in  the  courts, 
to  aoqnlre  property  and  rights  ot  way  for 
the  constmctlott  of  dikes  and  improvements 
Indd^tal  thereto.  Other  secHoos  give  to  ttie 
commissioners  ot  tbe  district  complete  su- 
pervision and  control  of  the  construction  and 
malntoiance  of  the  dikes  and  other  improve- 
ments of  the  district;  the  power  of  levying 
iQtecial  assessmoit  taxes  fiiom  time  to  time 
In  proportion  to  boieAta  fbanMon  deter- 
mined by  a  jury  or  Hw  court,  and  to  oertUy 
tiielr  levlea  ao  mstda  to  the  county  anOiorl- 
tles,  to  the  end  that  they  be  spread  upon  the 
tax  ndla  of  the  oonnty,  and  collected  by  ttie 
county  treasure  for  the  district;  the  power 
to  lama  warranta  and  bonda  evidencing  In- 
d^tednees  of  ttie  district,  payable  from  tba 
funds  ta  the  dlatrif^  by  the  ooanty  treasurer, 
who  becomes  ez  officio  treasurar  of  the  dis- 
trict, a>  he  doss  of  aduol  dlstrieta.  Indeed, 
upon  the  organisation  of  tiie  district,  the 
county  authorities  have  no  authority  or  cod- 
trol  over'  the  district,'  other  than  to  become 
Nnere  agents  therefor  In  ^reading  upon  the 
tax  rolls  its  special  aMBefflmeat  taxea  fkom 
time  to  time,  and  the  ccrilection  and  paying 
out  of  the  same  by  the  county  treasurer  upon 
warrants  Issued  by  the  commlsdoaerB  of  the 
district 

[1]  Thus  it  wiU  be  seen  ttut  the  diatrict  Is  a 
separate  and  distinct  organisation  from  that 
of  Uie  fxmnty,  managlnc  Its  own  aflklr^  and 
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XMng  itM  own  life  free  from  control  of  the 
county  authorities.  We  are  quite  tinable,  In 
the  Ught  of  the  statutes  under  which  diking 
district  No.  2  exists,  and  the  dedalons  of  this 
court  above  noticed,  to  hold  that  the  supe- 
rior court  bad  any  Jurisdiction  whatever  ovw 
the  election  «xitest  sought  to  be  waged  by 
respondents  In  that  court 

In  view  of  the  fact  that  diking  districts 
derive  their  rerenve  from  taxes  in  tlM  nature 
of  qieelal  assesBments.  based  ap<xi  beneQts, 
titey  may  not  be  municipal  oorporatloDS  In 
the  sMise  tituit  a  dty  or  tovra  is  sndi  a  oorpo- 
ratltm.  Probably  the  holding  of  this  court  in 
the  early  case  of  Board  of  Dtrectors  of  the 
Middle  Kittitas  IrrlgatioQ  .District  t.  Peter- 
son, 4  Wash.  147,  29  Pac.  995,  would  lead  to 
this  cxmclndon;  but  that  they  are  public 
organixed  entities,  posseasiag  such  an  Inde- 
pendoit  existence  and  powers  as  to  warrant 
us  calling  them  public  oorporatlona,  we  think 
there  can  be  little  doubt  Sa<At  was  recog- 
nized to  be  the  nature  of  Irrigatioa  districts 
In  the  Kittitas  Irrigation  Case,  though  such 
districts  were  held  not  to  be  municipal  cor- 
porations within  Hie  meaning  of  those  words 
as  used  in  section  9,  art  8,  of  our  Omstltu- 
tlon.  If  a  diking  distilct  was  under  our  stat- 
utes an  arm  of  the  county  govemmoit,  and 
Its  attain  in  some  onudderable  measure  were 
■abject  to  ctmtrol  by  the  county  anthoHtlee, 
there  ml^t  be  WHne  snbatanttal  ground  for 
argnlng  that  It  would  thai  be  A  precinct, 
within  the  meaning  of  section  4M1.  Rem. 
Code,  above  quoted  from,  even  though  called 
"dlstricf 

[2]  SUnce  an  Section  contest  is  not  a  mat- 
ter of  jtidtdal  eognlcance  exo^t  It  be  ex- 
pressly made  so  hs  atatute,  and  since  we  have 
no  statute  providing  for  an  electton  aHitest 
between  claimants  to  the  office  of  diking 
district  eoiunUttioner,  we  see  no  escape  fr<Mn 
the  couctnalMii  that  the  superior  court  had  no 
jurisdiction  over  the  subject-matter  of  this 
case,  and  that  its  JudgniNit  must  theraCore  be 
reversed  and  ludd  for  naught  It  may  seem 
that  the  law  ought  to  be  otherwise.  If  ao, 
it  should  be  so  made  1^  the  Ijei^ulature, 
and  not  bgr  the  courta 

The  Judgmcmt  la  reversed. 

UAIN,  G.  J.,  and  HOLOOUB,  MOUNT, 
and  VULXiBOlTON,  3J^  ooncur. 


XEVIN  v.  PACIFIC  COAST  &  NORWAY 
PACKING  CO.    (No.  14825.) 

WILSON  V.  SCHOENWAIJ>  et  ai. 

(Snirnme  Oourt  <^  Washington,  Jan.  10, 1919.) 

1.  PROCBSS  «=s»8--FoBK— Osins  TO  Show 
Caubb — ^DnBavsnnoH. 
Persons,  not  parties  to  an  action  in  which 
a  receiver  was  app<rfnted.  cannot  be  broo^t  in 
hj  tbe  Berriee  of  a  mere  order  to  sbow  oaass  is* 


ased  on  A»  petitlou  of  aa  tatervener.  fbr  that 
would  ignore  the  plain  provisions  of  Rem.  ft 
Bal.  Code,  {  220,  as  to  the  service  of  summons. 

2.  COBPOaATIOKS  4=s>504— Bbckvsbshif  Pbo- 
OKXDinOB-~STOCKHOi:oEB8— IKTEBVBHTIOK. 
Whm  a  petition  filed  Id  recetverriiip  set 
up  that  the  receivership  was  brought  about  by 
collusloD,  and  was  intended  to  freeze  out  cer. 
tain  Btockbolders  of  the  corporate  def«idant 
and  challenged  tbe  validity  of  such  proceed- 
ings from  the  beginning,  and  other  persons 
against  whom  petitioner  sought  rdief  were  not 
properly  made  parties,  held,  that  the  court  in 
its  discretion  might  r^egate  petitioner  to  an  in* 
dependent  action,  instead  of  entertaining  the 
petition  aa  against  the  reodvers  almie. 

8.  COBFOUnOVB  «5a094— Bbcxivebship— IN- 

TKBVSimOir  BT  STOCKHOLDBHS— TlUE  FOB. 

Where,  in  an  action  against  a  corporation, 
receivers  were  appointed,  a  petition  bj  a  stot^- 
bolder,  filed  three  years  thereafter,  and  pre- 
samably  about  that  length  of  time  following  tbe 
entry  of  Judgment  agahist  the  corporation,  is  too 
late,  and  should  not  be  allowed. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Everett  Smith,  Judge. 

Action  by  Roy  W.  Nevln  against  the  Pacific 
Coast  &  Norway  PacUng  Company,  in  wlitcb 
receivers  were  appointed.  Petition  by  F.  3. 
Wllswi  for  removal  of  E.  Schoenwald  and 
another,  receivers,  and  to  compel  an  account- 
ing by  the  receivers,  particularly  as  individu- 
als; and  by  certain  other  named  parties. 
Prom  an  order  dismissing  the  petition,  pe- 
titioner appeals.  Affirmed. 

D.  ic.  Farmer  and  Arthur  Schram,  Jr., 
both  of  Seattle^  A>r  appellant 

Wlnileld  R.  Smith,  of  Seattle^  and  Sidney 
J.  Oraham,  of  Portland,  Or.,  tot  respondrat 

PARKER,  J.  P.  J.  Wilson,  a  stockholder 
In  the  Pacific  Coast  &  Norway  Packing  Com- 
pany, se^s  by  his  petition  filed  in  this  action, 
in  urtiieh  receivers  have  been  ai^ointed  for 
the  company  by  the  superior  court  for  King 
county,  to  have  the  receivers  removed  and 
dispossessed  of  the  property  of  the  company 
In  their  hands,  to  compel  an  accounting  by 
the  receivers,  particularly  as  individuals,  and 
by  certain  named  other  parties,  for  all  of  the 
property  of  the  company  and'the  alleged  eam- 
inga  thereof  which  have  come  into  their 
hands,  and  to  have  the  order  of  the  superior 
court  appointing  the  receivers,  and  all  orders 
ot  the  court  made  in  the  receivership  set  aside 
and  held  for  naught  to  the  end  that  the  com- 
pany be  restored  to  its, possession  and  enjoy- 
ment  ot  such  property  and  the  alleged  earn- 
ings thereof.  The  r^ef  sought  by  Wilson  Is 
rested  upon  the  allied  ccdluslon  and  fraud 
practiced  by  the  receivers  and  tlie  other  par^ 
ties  named  in  the  petition  against  whom  It  is 
directed,  resulting  in  the  bringing  about  of 
the  recelversUp  and  the  i^aclng  of  the  prop- 
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erty  of  ttie  company  tlierein  beyond  Oie  cm* 
trol  of  Ita  officers.  The  case  la  befwe  us  up- 
on Wilson's  appeal  from  an  order  of  the 
suptrlor  court  sustalnUig  the  motton  of  the 
rec^rers  to  etrlke  his  petition  from  the  files, 
and  from  an  order  sustaining  motions  of  the 
other  imrties,  against  whom  the  petition  is 
directed,  to  quash  the  order  to  show  cause 
and  service  thereof  upon  tixem,  by  which 
it  was  sought  to  obtain  Jurisdiction  over 
them;  such  parties  appearing  specially  for 
the  sole  purpose  of  making  such  motions. 

In  September,  1914,  the  plaintiff  Nevln 
commenced  this  action  In  the  superior  court 
for  King  county  against  the  defendant  Pack- 
ing Company,  seeking  recovery  of  a  money 
judgment,  and  also  seeking  the  appointment 
of  a  receiver  for  the  defendant  and  its  prop- 
erty. No  one  other,  than  Nevin  and  the  Pack- 
lug  Company  was  a  party  to  the  action. 
The  defendant  was  then  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Minneso- 
ta, and  was  authorized  to  do,  and  was  doing 
business  in  this  state  and  In  the  territory 
of  Alaska ;  its  principal  business  office  b^g 
In  the  city  of  Seattle,  in  this  state.  The  de- 
fendant appeared  In  the  action  and  answered 
to  the  merits.  Thereafter,  on  September  16, 
1914,  the  superior  court  entered  Its  order  In 
the  action  a[^lntlng  E.  Schoenwald  "receiv- 
er In  this  action  and  of  all  the  property,  as- 
sets, and  business  of  the  defaidant"  Soon 
thereafter  Schoeuwald  duly  qualified  as  su<^ 
receiver,  taking  his  oath  of  office  and  filing 
his  bond  as  required  by  the  order  of  his  ap- 
pointment. Soon  thereafter  the  superior 
court  appointed  S.  T.  Hills  as  a  Joint  receiv- 
er with  Schoenwald,  who  also  duly  qnalifled 
as  such.  At  all  times  since  then  these  re- 
ceivers ttave  continued  to  be  the  duly  ap- 
pointed, qnallfied,  and  acting  receivers  for 
the  property  and  business  of  tlie  defmdant, 
administering  Its  afbdrs  u  sndi  lecelTers  in 
this  action. 

In  December,  1917,  more  than  three  years 
after  the  appointment  and  quallScatloa  of 
the  receivers,  and  approximately  three  yoars 
after  they  had  taken  possession  of  the  larg- 
er part  of  the  property  and  business  of  the 
defendant,  situated  In  this  state  and  in  Alas- 
ka, Wilson  filed  in  this  action  his  petiUon, 
praying  for  relief  as  above  indicated.  The 
petitloa  alleles  as  grounds  for  relief,  in  sub- 
stance, that  tlie  defendant  PacUnc  Gomjmiy 
was  not  at  the  time  of  the  appointment  of 
ttw  reo^vera  Inscdvoit,  cr  In  dancer  of  in- 
solvency,  and  that  th«re  was  bo  cause  then, 
nor  any  since,  warranting  the  appointment 
of  a  recover  for  Its  inroperly  or  business; 
that  the  appointment  of  the  receivers  was 
coUnslvely  and  fraudulently  procured,  by 
false  reiveeoitatlons  made  to  the  court  by 
the  receivers  ttiemaelTes  and  the  other  par- 
ties named  in  Wilson's  petition,  agadnst  whom 
he  seeks  relief;  that  the  purpose  of  all  these 
parties  In  so  procorlnl;  the  appointment  of 
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the  recelTsrs  was  to  "freese  cot"  certain  of 
the  stockholders  of  the  defendant  and  gain 
possession  of  Its  property ;  and  that  the  trus- 
tees of  the  defendant  Paddng  Company  have 
refused  to  sne  for  the  relief  asked  1^  Wil- 
son. Since  It  is  apparent  tiiat  the  superior 
court  r^sed  to  entertain  the  pedtica,  be- 
cause the  relief  sou^t,  even  as  against  the 
receivers,  ^nld  be  sought  In  another  In- 
dependoit  action,  and  because  the  court  did 
not  acquire  JurisdictlQn  of  the  persons  against 
whom  rdief  Is  soui^t,  other  than  tba  receiv- 
ers, by  its  order  to  show  cause  aad  the  swv^ 
ice  tliereof,  we  think  t^ils  Is  a  sufficient  stato- 
ment  of  the  allegations  of  the  petition,  the 
relief  jH^ed  for,  and  the  parties  against 
whom  Bucb.  relief  is  sought. 

Upon  the  filing  of  tha  petition  the  supe- 
rior court  Issued  its  order  to  show  cause  as 
a  process  to  bring  iatut  the  case  all  the  pai^ 
ties  named  In  the  podtlou  ygainft  whom  re- 
lief was  soQS^t.  nUs  ordw  was  In  usual 
form,  directing  tlie  parties  to  show  cause 
why  tho  relief  prayed  for  in  the  petltlcm 
should  not  be  granted,  was  made  returnable 
ten  days  after  Its  Issuance,  and  was  withla 
that  period  served  upon  the  parties  against 
whom  relief  was  so«ght.  The  parties  other 
than  the  receiver  appeared  specially  and 
made  motions  to  quash  the  order  to  show 
cause  and  the  service  thereof  as  a  process 
seeking  to  bring  them  into  the  case  and  com- 
pel them  to  respond  to  the  petition,  challeng- 
ing the  court's  Jurisdiction  for  want  of  prop- 
er process  directed  against  and  served  upcm 
them.  The  receivers  moved  to  strike  the 
petition  from  the  files  of  the  case  upon  the 
ground,  in  substance,  that  the  court  bad  not 
acquired  Jnrisdictlon  of  the  other  parties 
against  whom  relief  was  sought,  that  their 
presence  In  court  was  necessary  to  the  de- 
termlnatlon  of  the  matters  presented  in 
the  petition,  and  that  the  matters  so  present- 
ed were  In  no  eroit  propuiy  datwrninable 
In  this  action,  but  should  be  heard  and  de- 
termined. If  at  all,  tai  a  separate  action  In- 
stlttfted  for  that  porpoee. 

[1]  Did  the  comrt  acqnlm  Jurisdiction  (tf 
the  persons  other  than  the  receivers,  against 
whom  the  petition  was  directed,  and  from 
whom  an  accounting  was  sought?  It  seems  to 
us  that  this  qnestlMk  must  be  answered  In 
ttie  negative,  since  they,  with  Oie  exe^tlim 
of  Nevin,  were  not  parties  to  the  acUoa  be- 
fore the  filing  of  the  petition,  and  they  nerar 
became  such  by  the  Issuance  of  a  summons, 
nor  by  a  general  appearance  in  the  action. 
If  the  order  to  show  cause  and  the  service 
thereof  can  be  said  i»  be  a  sulDctent  process 
to  bring  these  parties  Into  the  case  as  de- 
fendants, manifestly  a  defendant,  sued  upon, 
a  simple  d^t  obm^tbA  cui  be  brootfit  in- 
to the  action  as  a  detfeodant  and  compelled 
Co  answer  or  sufFer  a  d^ault  against  him, 
by  the  issuance  and  service  of  a  men  wder 
to  show  cansek  instead  of  by  the  issuance  and 
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flervtca  of  m  snmmms,  u  ^oicrlbed  by  oar 
statute  relative  to  Che  oonmenceinent  of  drJI 
acttons.  To  permit  sach  a  method  of  proce- 
dvre  to  be  subatltntad  for  the  Issuance  and 
serrlce  of  a  siunmons  wonld  be  to  Ignore  the 
plain  provleloais  of  the  statute.  Bern.  &  BaL 
Code,  S  220;  State  ex.  Boardman  t.  Ball, 
ff  Waah.  887,  SI  Pac.  975»  Si  Am.  St.  Bap. 
SM;  Chenr  v.  Western  WadHngbn,  etc.. 
Go..  U  Wash.  586,  40  Pac  186;  State  ex  ret 
Nolte  T.  Snperlor  Oouxt,  10  Wash.  000.  46 
Fa&  1031  i  Interkw  Warehouse  Oa  t.  Bays, 
01  Wash.  607,  108  Pac  99. 

It  seems  quite  <^«ar  to  ua  that  the  quash- 
ing of  the  order  to  show  cause,  and  the  serv- 
ice thereof  was  proper,  and  that  tiie  court's 
order  to  that  effect  must  be  affirmed.  It  Is 
80  ordered. 

[t]  Was  the  OHirt  in  error  in  refusing  to 
entertain  Wllsm's  petition,  by  the  striking 
of  It  from  the  flies  of  the  case,  upon  the  mo* 
tlon  of  the  recovers  made  In  fitiat  bdiatf  t  It 
Is  difficult  to  view  tiie  contentlim  of  counsel 
for  Wllaon  other  than  as  being  Inctmslstent. 
He  argues  Qiat  the  receivership  proceedings 
diould  be  held  void  and  of  no  effect,  upon 
tihe  ground  that  they  were  brougfbt  about  by 
toind,  and  at  the  same  time  he  asks  that  all 
the  parties  against  whom  the  petition  Is  di- 
rected be  comp^ed  to  account  In  the  receiv- 
ership proceedings.  We  thbik,  Iiowever,  In 
a  view  of  the  nature  of  the  allied  relation- 
ship and  concertof  action betweoi  the  receiv- 
ers and  the  other  parties,  there  was.  In  any 
event,  a  dlscreOon  vested  in  the  trial  court  as 
to  whether  m  not  it  would  permit  Wilson  to 
se^  the  rellet  ^liCh  he  prays  for  as  against 
the  receivers,  In  this  action,  or  relegate  him  to 
an  independott  action;  In  otber  words,  as- 
suming that  tb»  trial  court  might  have  en- 
tertained WlUKm's  petttioa  in  the  recelvav 
shlpy  as  against  the  reoslverB  akme,  whether 
or  not  it  would  do  ao  was  a  matter  within 
ita  discretion.  Me^er  r.  Sprague,  6  Wash. 
248.  81  Pac.  628;  BhUce  v.  State  Savings 
Bank.  12  Wash.  610,  41  Pac.  900;  BcHrtn- 
bacher  Bros.  &  Oow  v.  Sdbade  ft  Parshall  Co., 
99  Wash.  271.  160  Pac  788.  We  think  that 
the  challenging  of  the  validity  of  the  re- 
ceivership proceedings  by  Wilson  from  the 
b^lnnlng,  and  the  seeking  by  him  to  set 
aald^  upon  the  ground  of  fraud,  all  orders 
ct  the  court  made  therein,  was  sufficient  to 
warrant  the  court  in  refusing  to  entertain 
his  petitkm  for  i^ef  in  thla  actloa 

[3]  Treating  Wilson's  petttioa  as  one  di- 
rected against  the  receivers  and  the  plaintiff 
herein  alon^  it  possibly  could  have  been  en- 
tertained by  the  court  as  a  petition  for  in- 
tervention, had  It  been  timely  filed ;  but,  hav- 
ing been  filed  three  years  after  the  appolnt- 
mrat  of  the  receivers  and  the  commencement 
of  the  administering  of  their  trust,  and  pre- 
sumably about  the  same  length  of  time  fol- 
lowing the  entry  of  the  final  judgment  upon 


the  claim  of  flie  plaintiff  Mevln.  in  the  ac- 
tion, the  record  before  us  being  silent  aa  to 
the  exact  date  of  Judgmeirt.  the  filing  of  the 
petition  «mie8  too  late  to  be  entertained 
even  as  one  of  tn^rentlon.  Wooding  v. 
Wooding,  10  Wash.  081, 80  Pac  187;  Seattle 
&  Nor.  By.  Ca  v.  Bowman,  03  Wash.  416, 
102  Pac  27;  Longmlre  v.  Yakima  Highlands 
Irr.  &  L.  Go,.  95  Wash.  803, 168  Pac  782. 

We  are  of  the  tg^nlott  that  the  order  of  the 
superior  court  reusing  to  entertain  Wilson's 
petition  and  striking  It  Utm  the  flies  of  tlie 
caa^  must  be  affirmed.  It  la  so  ordered. 

By  what  we  have  said  we  do  not  want  to 
be  understood  as  in  tiie  least  impairing  WU- 
Bfw'B  Tlgbt  aa  a  atockludder  of  the  defokdant 
Paddng  Gompany  to  petition  the  supwior 
court  looking  to  the  oompelllug  of  the  re- 
o^vera  to  pmgetly  account,  aa  audi.  In  the 
rec^vershlp.  or  to  make  any  an^cetloa  to 
flie  trial  court  looking  to  the  compelling  of 
the  proper  p^formance  of  the  duties  of  the 
recovers  aa  such.  Hls-rlgbt  to  so  apply  to 
the  superior  court  in  this  acdaa  is,  of  course, 
the  same  aa  that  of  any  stockholder  of  the 
defCTdant  Packing  Company. 

The  orders  appealed  from  are  affirmed. 

MOUNT  and  HOLOOMB,  JJ..  concur. 


STA.TB  ex  leL  HARTINItZ  v.  HOLLOHAN. 
District  Judge.    (No.  2274.) 


(Supreme  Gonrt 


of  New 
lOia) 


Mexico.    Dec  81, 


(BvtUbu*  6v  Oe  OourtJ 

1.  Appux  and  KaKOB  «=>84S(1)— Moot  Qxtss- 

TIONS. 

Moot  Qnestions  wQI  not  be  detennfned  by  the 

court 

2.  ApPKAi.  ASD  BaaoB  «s>4Q8(3)  —  iNjuno- 

IXOn— SUBPXHBION  BT  AVV^AL. 

Sections  17  and  10,  c  48,  Lam  1917,  eon- 
■traed,  and  held,  tiiat  a  defendant  against  whom 
a  mandatory  injunction  issues  may  supersede 
the  Judgment  and  snspmd  tiie  force  of  the  io- 
junctlMi  pending  aa  appeal  or  writ  ttf  error. 

Original  mandamus  by  state  of  New  Mexico, 
on  the  relatitMi  of  Fabian  Martinea.  against 
Beed  Holloman,  District  Judge  Writ  pas- 
tlally  granted. 

A.  B.  Boidian.  of  Santa  F6  (Carl  H.  Gil- 
bert, of  Santa  V6,  of  counsel),  for  relator, 
need  Holloman.  of  Santa  F€,  per  se. 

BANNA,  C.  3.  This  Is  an  original  action 
In  mandamus  Instituted  the  state,  on  the 
relation  of  Fabian  Martinez,  against  Hon. 
Seed  HoUoman,  judge  of  the  First  Judicial 
district  of  this  state. 


^^ror  otbv  caaM      sune  toplo  aad  KBT-KIWBEB  In  «U  Ko-Numbwed  Dlserta  and  Indaxw 
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Hie  petttUm  alleges  that  the  relator  wag 
cagi^ied  In  conducting  a  retail  liquor  buslneas 
at  Rosa,  Bio  ArrlbA  county,  N.  M.,  and  was 
the  owner  and  holder  of  licenses  therefor 
granted  by  the  TJnited  States  and  the  county 
of  Rio  Arriba;  that  a  judgment  was  render- 
ed against  him,  In  a  cause  Instituted  by  the 
State  In  the  district  court,  by  virtue  of  whlrti 
he  was  permanently  enjoined  (1)  from  con- 
ducting said  business  at  said  i^ce,  (2)  sell- 
ing, disposing  of,  etc.,  intoxicating  liquors, 
and  (8)  "keeping  In  bis  possession  in  said 
settlement  «   •  •   any    such  spirituous 

*  *  *  liquors,  and  is  given  ten  days  from 
the  date  of  a  serrice  of  a  copy  of  this  order 
upaa  him  to  remove  all  snCh  spirituous 

*  *  *  Uqnors  away  f»m  the  town  or  set- 
Oement  of  Rosa,  *  •  *  and  unless  he 
onuplies  with  sndi  orAer,  Us  place  of  busi- 
ness will  be  permanently  dosed  and  he  shall 
be  dted  to  appear  and  show  cause  why  he 
should  not  be  punished  for  contempt  of  court 
for  not  Gomi^ylng  with  said  order" ;  that  re- 
lator was  granted  an  api>eal  from  said  order 
and  judgment,  but  tlte  motion  to  supersede 
the  Judgment  was  denied,  'thereby  denying 
to  your  petltlmer  llie  right  to  a  stay  of  ex- 
ecu  tion  jKnding  the  determination  of  said 
ai^eal.**  Hie  petition  for  the  writ  of  manda- 
mus prays  that  the  respondoit  be  required  "to 
grant  supersedeas  on  said  appeal  and  fix  the 
amount  of  the  bond  therefor." 

Our  statutes  concerning  supersedeas  uid 
•tay  of  execution  are  secttons  17  and  19,  e. 
43,  Laws  <tt  1917.  Section  17  provides  that 
there  diall  be  no  supersedeas  or  stay  of  ex- 
ecutloD  unless  the  bond  is  presented  as  there- 
in provided ;  that,  where  the  decision  Is  for 
a  "recovery"  other  than  a  fixed  sum  of  mon- 
ey, the  amount  of  the  bond  shall  be  fixed  by 
the  court,  and  th^t — 

"Upon  the  approval  of  the  bonds  herein  pro- 
vided for  in  this  section,  and  upon  filing  the 
bond  *  •  •  there  shall  be  a  stay  of  proceed- 
ings in  rach  cases  until  the  same  la  finally  de- 
termined upon  such  appeal  or  writ  ot  error  in 
Oe  Snpreme  Court" 

Section  Id  provides  that  It  is  discretionary 
with  the  court  to  allow  supersedeas  in  certain 
classes  of  actions  and  proceedings,  injunction 
cases  not  being  Included  therein. 

[1  ]  1.  Two  propositions  of  law  are  Involved 
herein.  The  first  is:  Was  the  relator  en- 
titled to  supersede  that  portion  of  the  decree 
which  prohibited  him  from  conducting  his 
business  and  selling  intoxicating  liquors  at 
Rosa?  Since  the  petition  in  this  case  was 
filed,  the  constitutional  prohibition  amend- 
meat  to  the  state  Constitution  has  become  ef- 
fective, and  consequently  the  proposition  pre- 
sented is  moot.  The  court  will  not  discuss 
nor  decide  moot  questions.  AUdredge  v.  All- 
dredge,  2V  N.  M.  472, 151  Pac.  311 ;  State  ex 
reL  Woods  v.  Hontoya,  23  N.  M.  500, 170  Pac. 

eo. 


BEPOBTSB 
• 

[2]  2.  The  second  proposition  Involved 
herein  Is  this:  Is  the  r^ator  entitled  to  su- 
persede that  portion  of  the  decree  requiring 
him  to  remove  his  intoxicating  liquors  from 
the  town  of  Rosa?  The  proposition  must  be 
answered  In  the  affirmative.  The  wet^t  of 
authority  BuiH>orts  the  proposltimi  tliat. 
where  the  injunction  is  mandatory,  an  ap- 
peal, with  supersedeas,  suspends  the  order  or 
judgment  Note  to  Hulbert  v.  Oaiifomla 
Portland  Cement  Company,  101  Cel.  239,  118 
Pac.  928,  38  L.  R,  A.  (N.  S.)  480.  See.  also,  2 
R.  G.  Lu  "Appeal  &  Error,"  S  07,  whec«ln  it  is 
said: 

"On  the  other  liand,  a  mandatory  injunction, 
1.  e.  (me  which  compels  affirmative  action  by  the 
defendant  instead  of  merely  prescrring  the  sta- 
tus quo,  canDot  be  oiforced  pending  a  duly  pei^ 
fected  appeal." 

Under  our  statutes  the  relator  was  entitled 
to  give  a  supersedeas  bond  and  have  that  por- 
tion of  the  decree  requiring  him  to  remove 
his  said  Uquors  suspended  pending  his  ap- 
peal, thus  preserving  the  status  quo  of  the 
parties.  To  that  extent  the  writ  of  manda- 
mus must  be  granted. 

For  the  reastms  ^ted,  the  writ  of  manda- 
mus will  issue,  commanding  the  respondent 
to  forthwith  fix  the  amount  of  the  supersede- 
as bond  presented  by  rtiator,  and  upon  Ito  ap- 
proval supersede  that  portion  of  the  decree 
requiring  the  relator  to  remove  his  liquors 
tma  the  town  or  setUement  <tf  Boss,  and  tt  is 
so  ordered.  ■ 

PABKEn  and  BOBBKFS,  JJ.,  eoncar. 


GONTINBNTAL  OIL  00.  v.  CITT  OF  SAN- 
TA ¥tS.  (No.  2301.) 

(Supreme  Court  of  New  Mexico.   Dec.  30, 

1918.) 

(SpUahus  by  th0  Court.) 

1,  Municipal  Oobfobations  *s=»120  — Stat- 
utes «=>210— CONflTBUCTlOIT— OBDISANCE— 

"Pbeambu," 
A  preamble  Is  a  prefatory  statemeot  or  ex- 
planation or  a  finding  of  facta  by  the  power 
making  It,  purporting  to  state  the  parpoae,  rea- 
mm,  or  ooeasion  for  maUng  the  law  to  which 
it  is  prefixed.  Ahhooift  not  an  essential  pact 
of  an  act  or  ordinance,  reference  thereto  may 
be  had  in  aid  of  the  interpretation  of  the  act 
or  ordinance  of  which  it  is  a  part. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pre- 
amUe.] 

2.  MuNioiPAi;.  CoBPosAnons  «»120-~8rAT- 
nna  «s>203  —  CteozHAncx  —  Ouisaioir  or 

WOBDS-^UOICIAL  CONBTBacnON. 

Where  it  appears  frnn  the  context  of  an 
act  or  ordinance  that  words  have  been  omit- 
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ted  therefrom,  the  same  may  be  supplied  by 
jadidal  conitrucdDD,-  to  complete  the  sense 
and  express  the  legislative  will.  U  no  JudldaL 
certainty,  however,  caa  be  settled  opon  as  to  its 
meaning,  after  resortiiig  to  every  authorixed 
means  of  constmctioi^  the  court  will  not  com- 
plete or  make  certain  an  act  or  ordinance  other- 
wiae  ineomidete  and  nncert^. 

3.  Municipal  Cobpobations  *=»120  — Obdi- 
kawcbs— conotbuotioit. 
Municipal  ordinances  are  construed  by  the 
same  rales  aa  statutes  of  the  Legislature. 

Appeal  from  Dtatrlct  Ooort,  Sante 
rount7 :  Leaiiy,  Jndga. 

Suit  by  the  Gontlneiital  Oil  Ck>nipany 
against  the  City  of  Santa  F6.  From  a  Judg- 
ment OismlsslDg  the  complaint,  plaintiff  ap- 
peals. Beversed,  with  iaatmctions  to  eoter 
jndgmoit  granting  the  relief  jnayed  fior. 

Frank  3.  Lavan,  of  Santa  F5  (Gatron  A 
Catron,  of  Santa  F«,  of  cotnuel),  for  appel- 
lant 

A.  B.  Itenehan.  <a  Santa  F6,  amicus  co- 
ital 

3.  3.  Kenney.  <^ty  At^.,  and  B.  P.  DaTies. 
both  of  Santa  F^  (N.  D.  Meyer,  of  Bstanda, 
of  counsel),  for  appellee. 


PARKER,  J.    This  is  an  appeal  by  the 
Gontlnental  OH  Company  from  a  Judgment 
rendered  In  the  district  court  of  Santa 
oonnty.  dlsmisslDg  a  complaint  flleA  tv  it 
against  the  dty  of  Santa  F& 

The  salt  was  Instituted  by  the  a[q;)eUant 
for  the  parpose  of  enjc^nlng  and  restraining 
tho  enfbrcaneot,  or  attempted  enforconHit 
of  a  certain  ordinance  of  said  dty  under 
wbldi  Oie  latter  claimed  ttie  right  to  compel 
the  qppelUnt  and  otbm  to  dlaoondnne  the 
storage  of  peteolemn  and  Its  modnots  In  said 
city. 

nie  m^nant  Is  now,  and  tot  many  years 
last  past  has  been,  engaged  In  the  business 
of  storing,  distributing,  and  selling  petrole- 
nm  axid  its  products  in  said  dty,  and  tn 
prosecuting  its  business  In  those  req>ects  It 
has  maintained  and  used  warehouaas,  tanks, 
and  other  Instrumentalities  withlta  aald  dty. 
In  imrsuanee  of  a  contract  made  in  19(M  be- 
tween the  appelant  and  the  ^ty,  the  form- 
er, upon  premises  owned  by  it  adjacent  to  a 
line  of  railway  In  said  dty,  erected  a  ware- 
house constructed  of  MA,  with  stone  foun- 
dation and  metal  roof  and  doors,  at  a  cost 
to  It  of  about  $2,000.  miere  Is  also  situate 
upon  said  property  three  metal  tanks,  of  the 
total  capadty  of  18,000  gallwiB,  w!hldi  are 
used  In  the  prosecution  of  its  eald  business. 

On  January  3,  1917,  the  appellee  ordained 
the  following  ordinance  (the  manual  nu- 
mericals  being  inserted  by  us  fOr  coavw.- 
ience): 


"An  Ordinance  Regulating  the  Handling,  Btor- ' 
age.  Etc..  of  Petroleom,  Gasoline,  Etc,  in  the ' 
City  of  Santa  F& 

"Be  it  ordained  by  the  cil7  iMundl  of  the  dty 
of  Santa  F£: 

"That  whereas,  the  nse  and  maintenance  of 
storage  warebouaea  and  depots  for  the  stor- 
age, selling,  handling,  and  dlstriboting  of  petro- 
leum or  kerosene  (commonly  called  coal  oil). 

(1)  gasoline,  and  any  and  all  kinds  of  <dl  nsed 
for  fuel,  power,  or  illuminating  purposes, 

inside  of  the  dty  limlta  of  the  dty  of  Santa 
F4.  is  highly  dangerous  to  the  Uvea  and  prop- 
er^ of  the  dtisens  of  the  dty  of  Santa  Fd,  and 
constitutes  a  nuisance: 
"Therefore  it  is  hereby  ordained:  That  any 
person,  firm,  company,  or  corporation  who 

(2)  shall  BO  keep,  nse,  conduct,  or  maintain  a 
warehouse  or  warehouses  storage  depot,  or 

place  inside  of  the  dty  limits  of  the  dty  of' 
Santa  F4  wherein  petroleum  or  kerosene  (com- 
monly called  coal  oil),  gasoline,  or  any  other - 
kind  of  oil.  used  for  or  suitable  for  fuel,  pow- 
er, or  0uinInating  purpoaes.  In  quantilies  of' 
more  than  one  barrd,  ahall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  ah^  be  fined 
not  leas  than  $26.00  nor  mwe  than  $0OX)0,  or 
imprisonment  for  not  lesa  than  10  nor  more 
than  80  days,  and  for  the  purpose  of  tUa  ordi- 
nance (each  day)  that  aaid  warebousea,  ater- 
age  depoto,  or  plaoea  where  anch  oils,  to 

(3)  quantitiea  of  more  t^n  one  barrel,  are  kept 
shall  constitute  a  separate  offense. 

"The  Continental  Oil  Company,  and  any  oth- 
er persons,  firms,  companies,  and  corporations, 
so  mnning,  operating,  maintaining,  or  con- 

(4)  ducting  anch  warehouaes,  storage  depots, 
*  or  places  where  audi  petroleum  or  kero- 
sene, gasoline,  and  other  kinds  of  oil  nsed  for 
fad,  power,  or  Illuminating  purposes,  within 
the  city  limits  of  said  dty  of  Santa  Fi,  in 
quantities  exceeding  one  barrel,  are  hereby  or- 
dered and  required  to  remove  its  or  their  said 
warehouses,  storage  depots,  or  places  beyond 
the  dty  Umita  of  the  dty  of  -Santa  V6  within 
ten  days  from  the  s«vlce  uptm  It  or,them  of  a 
copy  of  Uila  ordinauee." 

Oninsel  for  i^^Uant;  appdtee^  and  tiie 
amicus  cnzlte  have  filed  able  and  nbauatire 
bzlefb  in  tbls  cause.  Many  ot  the  [uropoafr: 
tlons  presoited  InvolTe  matters  of  great  Im- 
portance and  without  precedent  In  this  Ji^ 
risdlction.  For  Instance,  tbe  following, 
anKmg  other  proposltlona,  are  presmted; 
That  the  coutrad;  of  19M  was  a  measure  ita 
tbe  regolaOon  of  the  business  ot  tbe  APjpcA- 
lent,  and  did  not  constitute  bartwlng  awajr 
tbe  p<rilce  power  of  tbe  dty;  that  the  dty 
was  without  power  to  summarily  dedare 
tbe  business  of  tlie  am^ellant  a  nulsanceb  and 
Its  dedaratkm  to  that  eztmt  does  not  oon- 
stitnte  an  adjudication  of  Xba  Aid:;  that 
courts  may  review  the  reasonabUhess  (tf  (Or- 
dinances of  a  munldpality  p«s8ed  nndw  th4 
police  power  and  declare  tbent  void  because 
of  the  nature  of  proridons;  and  that 
tbe  ordinance  Is  not  goieral  in  Its  nature 
and  Impartial  In  Its  operatltm.  Not  only  are 
these  qpedflc  pnvodtions  raised,  but  the 
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case  InTolTes  «  dlscusidon  (ME  many  of  the 
ramlflcatloiija  of  ea<±  of  tbese  qDe6tloD&  Wo 
are  also  asked  to  comprehmslvely  define.  In 
particular  respect  to  tbe  parties  affected,  the 
Umlts  beyoDd  which  a  munldpallty  may  not 
go  in  tbe  pretended  exercise  of  the  so-called 
police  power.  Each  and  every  one  of  these 
proposidona  ought  to  he  determined  In  this 
Jurisdiction  for  tbe  future  guidance  of  the 
officers  of  the  munldpalltleB  of  tbia  state; 
but  a  discussion  of  them  would  necessarily 
be  piemlaed  upon  the  assumptioQ  that  some 
dsAnlte  and  ascertained  meaning  may  be 
and  la  attached  to  the  ordinance  involved 
herein,  wh»eas,  aa  we  aball  hereafter  dem- 
oiistrate,  the  ordinance  is  indefinite  and  nn- 
iDtelllgible.  So  uncertain  is  its  terms  that 
no  fixed  imARP'ng  can  be  ascribed  thereto 
Graseqnently  we  cannot  determine  many  of 
the  propositions  subioltted,  but  are  con- 
strained to  determine  the  appeal  \ipon  pure- 
ly formal  matters,  tIk.  matters  pwtlneDt  to 
the  construction  of  tbe  ordinance. 

Tbe  title  of  tbe  ordinance  purports  to  ad- 
Tlse  that  the  ordinance  was  to  regulate  the 
handlinft  storage,  etc^  of  petroleum,  gaso- 
line, etc.  Tha  main  subject  of  tbe  title  im 
petnrtenm,  ete.,  not  warehouses. 

[1]  Hie  matter  opposite  marglaal  nn- 
meral  1,  the  saine  being  paragraifli  1  of  tbe 
ordinance,  Is  Introductory  to,  and  explana- 
tixy  oft  tbe  reasons  fOT  passing  the  ordi- 
nance^ and  constitutes  the  preamble^  a  whot 
ly  unnecessary  part  ot  an  mxUnance.  Towxfc* 
send  T.  States  147  Ind.  624.  47  N.  D-  IB.  8T 
L.  B.  A.  2H  800,  62  Am.  Bt  Bep.  477;  Fen- 
ner  r.  laneme  Oonn^,  167  Pa.  632,  31  AtL 
BBS;  Oorerdale  r.  Edwards.  155  Ind.  374,  58 
N.  B.  496;  Uoyd  v.  Urlaon,  2  N.  J.  Law, 
212;  James  v,  Dubois,  16  N.  J.  Law,  2S5; 
SUva  T.  Newport,  11&  Ky.  587,  84  S.  W.  741; 
Hanly  v.  Sims,  175  lud.  845,  03  N.  B.  228,  94 
N.  E.  401.  In  tbe  latter  case  it  was  said  that 
a  preamble  Is  a  prefatwy  statement  or  ex- 
planation or  a  finding  of  tncta  by  the  power 
making  it,  purporting  to  state  the  purpose, 
reason,  or  occasion  for  making  the  law  to 
vrbich  it  is  prefixed. 

It  Is  utilized  as  an  aid  to  the  interpreta- 
tion of  the  act  to  which  It  is  prefixed,  for  the 
purpose  of  clarifying,  or  to  as^st  In  clarify- 
ing, ambiguities.  Its  office  Is  to  expound 
powers  conferred,  not  substantially  to  cre- 
ate them.  2  Lewis-Sutherland  Stat  G<Mist 
(2d  Ed.)  I  341.  The  subject  is  fully  dlscuse- 
ed  In  the  last-mentioned  work.  Tbe  ordi- 
nance in  question  not  being  ambiguous,  but 
so  uncertain  as  to  fall  to  prescribe  a  rule  of 
conduct,  the  preamble  performs  no  important 
function  herein. 

Tbe  matter  opposite  marginal  numeral  2, 
being  the  second  paragraph  of  the  ordinance^ 
is  Incomplete  and  InconclnslTe  In  expression, 
and  falls  to  prescribe  a  rule  of  conduct 
The  ecpreesiott  of  tbe  thought  purpose  and 
Object  of  the  ordinance  is  omitted  tbecetn. 


^e  first  part  ol  the  paragraph,  nmtwng 
superfluous  words,  la  to  be  read  substantial- 
ly as  fUlows: 

Any  person  who  shall  keep  a  place  In  said 
dty  where  petroleom,  In  qoantitlea  of  more 
tliau  one  barrel  (?),  shaU  be  fined  or  impris- 
oned. 

In  the  words  of  counsd  for  appelant: 

"What?  What  about  the  petroleum,  etc  In 
gaantltieB  of  more  than  one  barrel?  Are  man- 
ufactured?  Are  refined?   Are  distilled?" 

[2]  Certainly  the  pamgrvb  rematais  1b  an 
unfinished  stat^  and,  ln(±lnff  a  Ksdleateb  no 
rule  of  conduct  is  therein  pnscrlbed,  and 
conseqnoitly  tbe  sense  of  the  paragraph  la 
le^t  wholly  to  qiecnlatioa.  Tbo  entire  ordi- 
nance Is  so  Incmsistently  jdirased  that  ve 
can  only  conjecture  as  to  what  the  power 
ordaining  it  intended  to  accompUA  tberd>y. 

Tbe  matter  c^tpocdto  manclnal  snmeral  3, 
being  Oia  latter  part  of  paragiaph  2  of  the 
ordinance^  is  radically  imperfect  It  Is  not 
an  imperfection  irtildi  may  be  cmed  by  Jn- 
di dally  inserting,  by  constructloo,  wmxIs 
Irtalnly  omitted  by  reference  to  the  omtext, 
bat  repreents  an  unintelligible  sentence.  Ref- 
erence to  it  (quoted  abov^  win  dlscloSB  that 
It  is  to  be  read  thus,  yrboa  stqwrflnoas  mat- 
ter  Is  eliminated  therefrom: 

Eash  day  that  said  places,  shaU*  constitute  a 
separate  odfense.  ^ 

Obvlondy  the  Mntenoe  is  iaoomideteh  and 
Kliat  was  tntwiflwl  by  the  power  ocdii^nc 
It  is  asaln  a  matter  of  pure  qtecolatloo. 
These  are  Dot  atoe  and  veOned  obseiiatlone 
upon  diction  or  phraseology,  bat  sabstendaX 
errors  in  the  pccparatloiL  and  ordaining  of 
the  ordlnanca 

The  matter  opposite  mai^lnal  numeral  4 
Is  akin  to  Chat  oKXMtta  inwTglnal  numeral  2^ 
to  that  It  was  efidenUy  pattemed  upon  It, 
and  fhils  to  oontaln  a  ptedlcato  to  the  nb- 
Ject  of  the  topic  sentence. 

(2)  In  the  eierdse  of  Qtelr  ftmctfw  of  in- 
terpreting and  construing  acts  of  the  legisla- 
tive brandti  of  the  government  courts,  In 
the  exardse  of  oommon  sense  and  Judgmatt, 
wlU  not  permtt  an  act  to  be  dedared  invalid 
for  uncertainty  or  -vagoenees  where  leaauk 
demands  that  words  be  inserted  Onenln. 
This  rule  Is  founded  upon  the  praulse^  how- 
ever, thet  the  intuit  of  the  lawmaking  pow- 
er is  so  ezpreoKd  in  the  act  involved  that 
from  ito  context  the  meaning  thereof  is  as- 
certainable. Tbe  role  Is  well  stated  in  9S 
Oya  1127,  as  follows: 

"Where  it  appears  from  the  context  that 
certain  words  have  been  inadvertently  omitted 
from  a  statute,  the  court  may  supply  such 
words  as  are  necessary  to  complete  the  sense 
and  to  express  the  legislative  intent  But  In 
the  application  of  this  rule  the  court  Should  ex- 
ercise great  care  to  keep  within  the  province 
of  construction,  and  not  to  trsspass  upon  that 
of  legisUtlott.** 
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The  rule  1m  also  referred  to  at  page  lllS 
in  the  same  Tolnme  and  work,  where  It  is 
said: 

"Where  a  statute  is  incomplete  or  defective, 
whether  as  a  resolt  of  inadrerteDce  or  because 
the  case  in  question  was  not  foreseen  or  con- 
templated, it  is  beyond  the  province  of  the 
courts  to  supply  the  omission,  even  though  as 
a  result  the  statute  is  ft  nnlUtar.  •  •  •  ** 

In  2  Lewis'  Sutherland  Stat  Omat  (2d 
Bd.)  It  Is  said:  ,  • 

"Legislativs  enactments  are  not  any  more 
than  any  other  writings  to  be  defeated  on  ac- 
count of  mistakes,  errors,  or  omissltnis,  pro- 
vided the  Intention  of  the  Legislature  can  be 
et^ecM  fnnu  the  whole  rtatute,  and  dw  tilie 
and  preamble  may  .be  referred  t»  for  this  po^ 
pose."   See.  410. 

"To  enable  the  court  to  insert  in  a  statute 
omitted  wozda  or  zead  U  in  different  words  from 
those  found  in  it,  the  intent  thus  to  have  it 
read  must  be  plainly  dedudble  from  other  parts 
9i  the-  statute..  When  the  descriptive  words 
eoDstitnte  the  very  essence  of  the  act,  unless 
the  description  is  so  dear  and  accurate  as  to 
refer  to  the  particular  subject  intended,  and 
be  Incapable  <tf  bebv  applied  to  any  otiier,  the 
iMike  is  fatal.**  Sea  411. 

In  tbe  discosaion  of  this  ^poaittoa  the 
doctrine  Is  also  mentioned  that  to  oonatltDte 
an  enforceable  act  the  statute  or  ordinance 
must  precKTlbe  a  role  of  action  and  unless  it 
does  do  80  It  is  void  for  uncertainty.  A  case 
where  the  court  says  all  that  may  be  neces- 
sary to  say  cmceruinc  the  matter  is  that  of 
State  ex  r^  Crow,  Attorney  General,  t. 
West  Side  St  By.  Co..  146  Mo.  166,  47  S.  W. 
96%  where  It  la  said: 

"Beeorrlnf  to  the  point  first  sug^ated,  this 
Qiieatl<m  Js  presented:  Does  tiie  act  sufltdaitly 
express  the  legislative  will  to  enable  the  courts 
and  ofQcers  charged  with  its  execution  to  ascer- 
tain and  enforce  it?  A  statute  cannot  be  held 
void  for  uncertainty  if  any  reasonable  and  prac- 
tical constrDctlon  can  be  given  to  Its  language. 
Mere  difficulty  ia.  ascertaining  its  meaning,  of 
the  fact  that  it  is  susceptible  of  different  mter- 
ptetatioos,  will  not  render  it  nugatory.  Doubts 
as  to  its  construction  will  not  justify  us  in  dis- 
regarding it.  It  is  the  bounden  duty  of  the 
courts  to  endeavor,  by  every  rule  of  construc- 
tion, to  ascertain  the  meaning  of,  and  to  give 
foil  force  and  elfect  to,  every  enactment  of  the 
General  Assembly  not  obnoxious  to  constitu- 
tional prohibitions.  It  is  equally  true  that  a 
mere  collection  of  words  cannot  constitute  a 
law;  otherwise  the  dictionary  can  be  trans- 
formed into  a  statute  by  the  proper  legislative 
formula.  An  act  of  the  Legislature,  to  be  en- 
forceable as  a  law,  must  prescribe  a  mla  of  ac- 
tion, and  anch  rule  must  be  intelligibly  express- 
ed. 'It  is  plainly  the  duty  of  tbe  court  to  con- 
strue a  statute  ambiguous  in  its  meaning  so  as 
to  give  effect  to  the  legislative  intent,  if  this 
be  practicable.  *  *  *  But  a  statute  must  be 
capable  of  constrnction  and  interpretation;  oth- 
erwise it  will  be  Inoperative  and  void.  The 
court  must  uee  every  authorized  means  to  as- 


certain and  give  it  an  Intsllii^ble  meaning;  but 
if,  after  such  effort,  it  is  found  to  be  Impossi- 
Ue  t»  solve  the  doubt  and  dissolve  Ute  ob- 
scurity, if  no  judicial  certainty  can  be  settled 
upon  as  to  the  meaning,  the  court  is  not  at  lib- 
erty to  supply  or  make  one.  The  court  may 
not  allow  conjectural  interpretation  to  usurp 
the  place  of  Judicial  exposition.  There  must 
'be  a  competent  and  effident  expression  of  the 
legislative  will'  (citing  cases).  *  *  *  It  is 
needless  to  dte  authorities  to  show  ttiat  which 
Is  self-evident.  It  is  manifest  that  an  act  of 
the  legl^tive  department  cannot  be  enforced 
when  its  meaning  cannot  be  detennlnsd  by  any 
known  mlea  of  constmetion.  The  courts  can- 
,uot  venture  upon  the  dangerous  path  of  Judi- 
cial legislation  to  supi^  omissiims  or  remedy 
defects  in  matters  committed  to  a  co-ordinate 
branch  of  the  government.  It  is  far  better  to 
wait  for  necessary  corrections  by  those  author- 
ized to  make  them,  or,  in  fact,  for  them  to  re- 
main unmade,  however  desirable  they  may  be, 
than  for  jndidal  tribunals  to  transcend  the  Juat 
limits  of  their  canstttutional  powers." 

[3]  (3)  Municipal  ordinances  are  constru- 
ed by  tbe  same  rules  as  statntee  of  tin  Ijeg- 
islature.   28  Oyc.  888. 

The  appIlcatloQ  ot  the  totegoiag  rules 
manifestly  makes  it  necessary  to  bold  fhat 
the  ordinance  In  question  Is  so  vague  and 
uncertain  that  it  foils  to  prescribe  a  rule  ot 
action.  We  may  <mly  surmise  what  0ie 
power  ordaining  ttie  oidlhanoe  Intended. 
The  ordinance  as  It  stands  is  ^oUy  Inop- 
eratlT^  and,  U  it  is  to  be  corrected,  the  pow- 
er that  ordained  It  must  make  the  correction^ 
We  are  not  Justified  in  completing  the  ordl-' 
nance  under  the  gnlse  of  Judicial  oonstmc- 
tlon.  For  the  reasons  stated  tbe  Judffment 
of  the  trial  court  will  be  reversed,  with  In- 
structions to  enter  Ji^gment  gnmlint  tbe 
relief  prayed  for  In  ttie  complaint;  and  It 
is  ^  ordered. 

HANNA.  a  J.,  and  SOBSBTS,  X,  eonciir. 


VAIBBANK8  v.  WILUA1I8  et  aL 

(No.  22874 

(Supreme  Court  <a  New  Mexico.   Dea  27, 
1918.) 

(BvlMut  hv  iht  Vourt.) 
VLUniBMH  ♦»85(6)  — OmTrtL.  MOBNAOK-- 

BViB<nLowni>"JinioiiMCT, 
Whan  Issaa  in  trial  eomt  is  whether  mort- 
gaged duttdts  have  beeome  affixed  to  the  realty, 
and  Jndgmmt  of  foreclosure  iS;  rendered,  with- 
oDt  a  separate  or  definite  finding  on  the  subjed, 
such  Judgment  is  equivalent  to  a  finding  that 
tbe  chattels  have  not  become  affixed  to  the  real- 
ty, and,  there  being  no  evidence  to  the  con* 
trary,  the  Judgment  Is  to  be  afllrmed. 

Aiveal  from  DlstifEt  Ooort.  INUy  Oonntyi 
McCSare^  Ju^pe. 
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Snltby  H.  F.  ndrlwiiks  agRliut  D.  M.  WU-  trial  court  will  bt  affinned;  and  It  Is  so  or- 

lUin%  B.  F.  WlUlanu^  and  6117  Beed.  Jadg-  dered. 
nuDt  ft»r  j^alntlff,  and  B.  P.  WllUains  and 

Guy  Beed  appeaL   ikffirmed.  PABEEB  and  ROBEBTS,  JJ^  amcon 


Bujac  &  Brice,  of  Roswell,  for  appellants. 
B.  B.  Wright,  of  Santa  Fft,  and  J.  D.  <HeU, 
of  Boswell,  for  ai^>ellee. 

HANNA,  a  J.  This  Is  an  appeal  bj  B.  P. 
Williams  and  duy  Beed  from  a  Judgment 
rendered  by  the  district  court  for  EMy 
oooBty  foreclosing  a  chattel  mortgage. 

The  salt  was  Instituted  by  H.  F.  Fairbanks, 
the  appellee^  tg^on  a  note  and  nuMrtgage  ex.- 
ecuted  by  D.  H.  Williams.  The  mortgage  was 
upon  a  erode  <aL  type  engine  and  a  centrifu- 
gal punqK  Appellants  were  made  parties,  <m 
the  theory  that  they  daimed  some  interest  in 
the  sxoQertr  adverse  to  ^ipellee.  D.  BL  Wil- 
liams defaulted  in  the  case. 

Guy  Reed  claimed  to  own  the  engine  and 
pump,  J^ee  of  the  mortgage  Uen,  on  the  theo- 
ry that  such  property  was  attadied  to  the 
realty  in  such  manner  as  to  become  a  part 
thereof.  It  was  st^nil&ted  at  Qie  trial  be- 
tween the  parties  hereto  that  the  pump  was 
set  on  a  pit  dug  around  the  artesian  wdl,  and 
that  the  oiglne  was  set  on  a  concrete  f  ounda- 
tlon.  tntere  Is  not  another  word  In  the  reo* 
ordt  so  far  aa  we  have  discovered,  concern- 
ing the  attaching  of  this  machinery  to  the 
realty. 

In  Patterson  v.  Chaney,  24  N.  M.  173,  173 
Fac  859,  we  said,  quoting  from  authorities 
therein  dted,  that  there  are  three  general 
tests  applied  by  the  coorta  In  determining 
whether  an  article  used  In  connection  with 
realty  is  to  be  con^dered  a  fixture,  which 
are:  (1)  Annexation  to  the  realty,  either  ac- 
tual or  constructive ;  (2)  adaptati<m  or  ai^Ii- 
cation  to  the  use  or  purpose  to  which  that 
part  of  the  realty  to  which  it  Is  connected  is 
aivroprlated ;  and  (S)  Intention  to  make  the 
article  a  permanent  accession  to  the  freehold. 
The  pnmp  and  engine  were  treated  by  the 
mortgagor  as  perscmal  property.  The  appel- 
lants attempted  to  defeat  the  1^1  effect  of 
the  mortgage  on  the  theory  that  the  property 
had  become  fixtures.  ThQ  erldoice  on  the 
subject  is  so  vague  and  Incomplete  that  noth- 
ing remains  for  us  to  do  bat  to  hold  that  the 
Judgment  of  the  trial  conit  IS  equivalent  to  a 
finding  that  said  property  did  not  beoome  a 
part  of  the  fk<eehold.  Xlio  bozden  proof 
was  npm  tlw  appdiants  to  sustain  h/f  a  pre- 
ponderance of  the  evidence  the  fkct  that  the 
personal  property  had  lost  its  Idmtlty  at 
such  on  account  of  being  afSxed  to  Qm  realty, 
ndf  they  did  not  do.  As  tiw  property  must 
be  considered  as  chattels  when  mortgaged, 
and  not  subsevwntly  affixed  to  the  realty,  the 
im^HNdtltm  at  notice  urged  by  appellants 
is  Immaterial  to  a  dlaetMriiMt  of  ttw  cue. 

Fto  the  reasons  stated,  the  JodgmMit  «C  the 

aillirw  etfcW  OHM  MM 


WILSON  V.  MATSON.  County  Traasuiw.  at 
aL     (No.  2195.) 

(Supreme  Oourt  of  New  Mextco.  Dec.  8^  191S.) 

f^ttaiua  hp  Of  Court,) 

1.  Tauhoh  4»69S,  788— OnmnoAnsa  or 
BAZ.B— BBDUpnoir— LxBH  fob  Tazbb. 

Outificates  of  sale,  laraed  la  contteedoii 
with  all  tax  sales,  or  dupU^  tax  certlflaatM, 

sre  subject  to  a  right  of  redemptlM  In  the  «wa- 
er  withia  three  years,  Bobject  to  statutory  con- 
dltimis,  snd  nata  the  redemptimi  pwiod  hss  ex- 
pired, the  taxes  for  the  time  during  which  the 
certificate,  or  duplicate  certificate,  shall  be  held 
by  the  county,  or  parchsser,  shall  be  a  lien  up- 
on the  property  until  paid. 

S.  Taxatiom    «s»780-Tax  GEannaAixs— 
Tm*. 

Under  the  statutes  (tf  tUs  stOs  a  tax  certifi- 
cate does  not  pass  title. 

Appeal  from  District  Court,  BemaUUo 
County;  Baynolds,  Judse; 

Action  for  injunction  by  John  W.  Wilson 
against  O.  A.  Matson,  aa  Treasurer  and  ex 
officio  Collector  of  the  County  of  Bernalillo, 
N.  M.,  and  Susie  P.  Bryan.  Defendants'  de- 
murrers to  the  amended  complaint  sustain- 
ed, and  ]udgm«it  for  defendants,  dismissing 
the  complaint  and  dissolving  a  temporary 
restraining  order,  and  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  to  restrain  the  defend- 
ant  O.  A.  Matson,  as  treasurer  and  ex  officio 
collector  of  the  county  of  BanaliUo,  from 
the  execution,  acknowtedgment,  and  d^very 
to  the  defendant  Susie  P.  Bryan,  or  ber 
grantees  or  assigns,  a  tax  deed  to  obtain 
real  estate  and  property  described  in  title 
complaint,  under  an  alleged  sale  of  aaA 
real  estate  and  pn^rty  by  the  treasurer 
(or  deUuiueiU  taxes  thereon  for  the  years 
1912  and  1918,  and  further  seddng  to  re- 
strain the  dgfaidant  Sode  P.  Kyan  tion 
asking,  demanding,  or  receiving  from  the 
treasurer  of  said  county  any  tax  deed  to 
the  prsndses  described  in  the  complaint  up- 
on any  tax  certificate  showing  the  sale  for 
delinQoeiit  tax»s  of  said  pronises  for  said 
yean;  the  oomplaiA  furtlier  graying  that 
plalntlfTs  right  or  title  to  su<A  pngkerty  be 
adjudged  nqperior  to  that  of  defendant  Snsle 
P.  Bryan,  and  superior  to  that  of  any  other 
person  ottier  than  defendant  Lucy  Wallace^ 
who  as  owner  of  the  property  has  the  right 
of  redemption  from  sndt  tax  sale,  and  fOr- 
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tbw  pnyiiw  that  dstanduit  Snato  P. 
Bryen  be  adjudsed  to  haTe  no  rl|^t  of  re- 
demptlm  of  such  real  estate  and  property 
from  tbe  aale  made  thereof  to  the  plaintiff 
for  taxee  unpaid  and  dellnQnent  and  levied 
and  assesMd  thereon  for  the  year  1914. 

From  the  facts,  which  are  tmdlapnted,  it 
antears  that  oa  October  15, 1918,  lots  11  and 
n.  In  Uoek-48,  of  the  Hnnloc  Highland  ad- 
dition to  Albuquerque  then  ovnud  by  and 
returned  for  taxation  by  one  Lucy  Wal- 
lace, were  sold  to  the  county  of  BemallUo 
for  the  nropayment  of  taxee  ft>r  the  year 
1912.  Dapllcate  tax  certlllcate  therefor  was 
anbsequently  assigned  to  the  appellee  Susie 
P.  Bryan,  and  by  her  doly  recorded  on  Jan- 
nary  23,  1914.  On  October  15^  1914,  said 
property,  sttU  ageoeeod  In  the  name  of  lAcy 
Wallace,  was  again  sold  for  the  nonpayment 
of  taze«  for  the  year  1918,  and  was  pur- 
ciiased  by  said  Susie  P.  Bryan,  her  osrtlfl- 
cate  of  sale  b^g  duly  recorded  on  October 
19,  1914.  Taxes  for  1914  assessed  against 
said  lots  and  against  Lucy  Wallace,  the 
thai  owner,  became  delinquent,  and  <m  Sep- 
tember 16.  1910,  said  property  was  duly 
sold,  at  wbidi  time  the  i^alntUf,  wpellant 
here,  John  W.  WUson,  heeame  the  pnrdus- 
er.  racelTlng  tax  cntlflcato  therefor.  For 
the  years  1915  and  1916  the  pnverty  eoor 
tlnued  to  be  assessed  In  the  name  of  Lucy 
Wallace,  and  It  is  aU^ed  by  the  CMnplalnt 
that  the  appellant,  John  W.  Wilson,  paid 
said  taxes  for  the  years  referred  to  beton 
the  same  became  dellnqnoit. 

The  complaint  in  this  case  was  filed  on 
January  6,  1917,  setting  out  substantially 
the  foregoing  facts,  and  alleging  that,  unless 
enjoined,  the  defendant  Bu^e  P.  Bryan 
would,  OD  January  22,  1917,  three  years 
after  the  recording  of  her  first  certificate  of 
sale,  which  she  had  acquired  from  the  coun- 
ty, demand  a  deed  to  such  property  from 
the  defendant  Matson,  county  treasurer  and 
ex  <^cto  collector. 

The  said  Lucy  Wallace,  owner  of  the 
property,  was  made  a  party  defendant,  but 
was  not  served  and  did  not  enter  a  volun- 
tary appearance.  The  trial  court  granted 
a  temporary  restraining  order  and  an  or- 
der to  show  cause  on  January  29,  1917.  A 
danurrw  to  the  complaint  by  the  appellee 
Bryan  was  sustained,  and  plaintiff  elected 
to  am»d,  to  which  amendatory  complaint 
the  defenctant  Matson  filed  an  answer,  which 
was  subsequently  withdrawn  and  a  demur- 
rer interposed.  The  defendant  Susie  P.  Bry- 
an likewise  demurred  to  auch  amended 
complaint,  both  demurrers  being  suatalneO 
by  the  trial  court.  The  plaintiff  declining 
to  further  plead,  final  Judgmoit  was  enter- 
ed, dismlscdng  the  complaint  and  dissolving 
the  temporary  restraining  order,  fK»n  which 
Judgment  this  appeal  was  taken. 

George  8.  Klock,  of  Albuquerque,  for  ap- 
pelant 


Oeorie  B.  Oralft  Dlat  Atty^  Oetnge  O. 
Taylor,  and  E.  W.  Dobsm.  all  of  AUmann^ 
qne  for  appelleea. 

BANNA,  C.  J.  (after  stating  the  facts  as 
aboT^).  [1]  The  only  point  in  this  case  seri- 
ously urged  by  appellant  is  that  the  fallnre 
of  the  appellee  Bryan  to  pay  the  taxes  levied 
and  assessed  against  the  property  in  ques- 
tion for  the  year  1914,  resulting  in  the  sale 
of  said  property  for  delinquent  taxes  for 
said  year,  extinguished  the  right  to  title 
acquired  by  the  said  appellee  Susie  P.  Bryan, 
through  her  purchase  of  the  duplicate  tax 
certificate  for  the  years  1912  and  191B. 
Quoting  from  appellant's  brief,  this  oonten- 
tion  Is  "that  any  snbseqnent  sale  for  taxes 
extinguishes  all  liens  for  sales  of  property 
for  delinqumt  taxes  made  In  prior  years, 
exc^t  In  those  cases  where  the  property- 
sold  Is  purchased  by  the  county."  It  Is 
argued  that  the  object  of  the  statute  Is  to 
preserve  the  lien  of  the  county  when  the 
property  U  struck  off  to  It  upon  a  tax  sale 
thereof,  and  that  notwithstanding  the  same 
property  may  be  sold  for  delinquent  taxes 
for  a  subsequent  year,  and  that  the  Hen  ac- 
quired by  an  Individual  who  purchased  at 
a  tax  sale,  or  who  thereafter  purchased  the 
certificate  Issued  when  the  proper^  Is 
struck  off  to  the  oounty.  does  not  aoqulra  a 
permanent  or  continuing  lien  upon  the  prop- 
erty sold  unless  sudi  purchase  pays  the 
taxes  levied  and  assessed  against  the  prcfp- 
erty  for  the  snbsequent  year  or  years. 

With  this  contention  of  an>dlant  «e  can- 
not agree.  Appelant  has  dearly  overlo<A- 
ed  or  failed  to  give  adequate  force  to  cer- 
tain d^nite  statutory  provisions,  as  the 
same  appear  in  our  statutes  upon  the  sub- 
ject. By  section  5600.  Code  1915,  It  Is  pro- 
vided that  when  any  property  shall  be  struck 
off  to  tbo  county,  U  shall  be  the  duty  of  th« 
county  treasurer  to  sell  and  assign  tbe  do- 
plicato  c»tlflcate  ot  sudi  sale  to  any  person 
who  will  at  any  time  pay  the  full  value 
thereot  vlt^  accrued  interest  By  diapler 
78.  Laws  of  1916.  section  6902  of  the  Coda 
of  1916  was  amended,  among  other  things, 
providing  as  follows: 

"Real  estate  sold  for  taxes,  whether  struck 
off  to  the  county  or  to  others,  shall  contlatie  to 
be  aaseased  in  tbe  name  of  tbe  origiual  owner,  or 
to  unknown  owners,  at  the  case  may  be,  untn 
the  redemptim  period  shall  h«T«  expired,  and 
taxes  thereon  for  the  time  during  wUeh  said 
certificate  or  dmdicate  ctftifieatB  shall  be  held 
by  the  oounty  ot  a  pnrchsser  shall  be  a  Uen  up- 
on said  property  until  paid." 

The  amendatory  act  of  1915  (chapter  78), 
referred  to,  -further  provides  that  the  cer- 
tificate of  sale  Is  subjeet  to  the  r^ht  of 
the  owner  to  redeem  the  profietty  withtai 
three  years  by  paying  the  amount  paid  nt 
awAk  salSb  with  interest  thereon,  at  the  rate 
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of  1  par  cent  per  nHnth,  and  that  sodi 
Affmer  mmee  mar*  at  any  time  wltbin  eald 
peiiod  of  three  years  from  tbe  date  of  maxSi 
cerUflcate,  redeem  the  property  by  paying 
tbe  amount  of  pnrdiase  mon^,  with  Interest 
thereon  at  saU  rate,  togetlier  wltb  any  taxes 
whldi  may  bare  been  paid  upon  tbe  property 
by  tbe  purcfaaser  or  his  assigns,  with  Interest 
at  the  aama  rate^  and  that  gaxAi  former  own- 
er may  retain  possession  of  the  property 
until  tbe  time  of  redonption  has  e^red. 
By  tbe  prorlslons  of  the  statntes  referred 
to,  It  U  clearly  apparent  tbat  tbe  certifi- 
cate of  sale  wblcb  should  be  Issued  In  con* 
nection  with  all  tax  8ale%  or  duplicate  cer- 
tlficates,  are  subject  to  a  rlgbt  of  redemp- 
tion In  tbe  owner  wltbin  three  years  upon 
tbe  conditions  spedfled  by  the  statute,  and 
until  tbe  redemption  period  baa  expired  the 
taxes  tor  the  time  during  which  such  cer- 
tificate or  duplicate  certificate  shall  be  held 
by  the  county,  or  purchaser,  shall  be  a  lien 
upm  the  property  until  paid.  This  Is  a 
dear  statutory  expression,  contrary  to  the 
contention  of  appellant  that  the  Uen  Im- 
posed on  the  property  from  year  to  year 
becomes  a  paramount  Ileu  without  regard 
to  any  pre-extstlng  lien.  Should  the  holder 
of  a  second  or  subsequent  certificate  secure 
a  tax  deed  before  tbe  holder  of  tbe  prior 
certificate  secured  such  deed,  the  contention 
of  appelant  mlg^t  be  correct,  but  we  are 
not  called  npmi  to  pass  upm  that  question 
In  the  instant  case. 

It  Is  apparent  that  the  trial  cour^  in  sus- 
talnlhg  tbe  demurrers  to  the  complaint,  must 
necessarily  have  held  that  the  appellant  bad 
DO  title  or  color  of  title  soffident  to  giro 
the  court  JurlsdlcUmi  to  enjoin  the  alleged 
placing  of  a  doud  upon  his  title,  if  any  he 
had.  It  has  been  held  tbat  the  statutes 
regulating  tax  sales  usually  require  as  an 
essential  of  the  sales  a  proper  certlfieate 
of  sale  to  be  executed  at  the  Ume  of  the 
sal^  or  wlthbi  a  reasonable  time  Oiereafter, 
whldi  must  redte  the  fact  of  sal^  the  name 
of  the  purdtaser,  etc,  as  well  as  a  descrip- 
tion of  tbe  property  suffldent  to  Identify 
ttie  premises,  and  sndi  other  matters  as  the 
partlcDlar  statute  may  describe^  and  that 
tike  effect  of  tbe  certiflcate  is  not  to  pass 
title  to  the  land,  but  simply  to  place  In  the 
hands  <tf  the  purdiaaar  erldoice  that  be  Is 
aidtled  to  tbe  axeeution  ttf  a  deed,  or  to: 
recelTe  the  mooeiy  neeosMary  to  cAMt  re- 
dnnptlon. 

[i]  In  the  case  of  KftUer  r.  Hawk,  19  OU. 

407,  91  Pac,  778,  it  was  held  that: 

"A  tax  certificate,  under  the  law,  does  not 
pass  title  to  the  land  sold.  It  ie  a  written  cer- 
tification by  the  county  treasnier  of  the  facta 
regardfaig  tbe  sale  of  real  estate  for  taxes,  and 
im  the  legal  •vidtnoe  upM  wUeh  tbe  ttolder 
thereof  Is,  at  the  pnpor  thMh  oitttlad  to  a 
deed,  «r  tha  rederaptltm  vunfly." 


To  the  sama  afEeet  !■  tile  holdbiff  lu  tha 
case  of  Kohle  v.  Hobson,  216  Moi  ZUt,  114 
S.  W.  9B2. 

It  Is  our  (pinion  (hat  under  tba  statutes 
of  this  state  a  tax  oertifleate  does  not  pasa 
title.  See.  also,  Black  on  Tax  Titles,  |  5M. 

Appellantfs  oontentiOD  Is  eridcBtly  based 
upon  the  assumption  that  his  acquisition  of 
the  later  tax  certiflcate  under  the  tax  sale 
for  taxes  assessed  ag^nst  tba  property  la 
1914,  coupled  with  his  payment  of  taxes 
assessed  against  the  property  for  sabsequeot 
yean,  gave  him  a  title  superior  and  para^ 
mount  to  all  other  titles  or  Hens,  and  cut 
oflr  all  prior  llois.  W«  are  <tf  Qia  apliilim 
that  his  error  in  this  counectioa  is  due  to 
the  fact  that  be  has  assnmed  tbat  be  ac- 
quired a  tide  by  bis  tax  CMUflcate  In  eon- 
nectlon  with  the  dellnqoent  tax  sale  for  Um 
year  1814.  He  did  not  in  fact  acqMre  a 
title  to  flie  jwtverty  in  question,  but  a  tax 
Hen  thofitm.  in  conduslon  we  would  point 
out  that  tlie  tax  sales  under  which  appellee 
dainu  were  had  iwhnr  to  Oie  amendatory 
act  of  1916  (dupCer  79.  This  act,  however, 
did  not  change  the  provliloas  of  seodon 
S602,  Code  1916,  In  the  matter  «C  the  Uen 
created,  and  die  rl|^  of  die  apprtlee  Bryan 
in  this  respect  were  faHy  protected  under 
section  VOKt  in  effect  at  the  time  of  the 
tax  sales  in  quesdon. 

It  neoessarUy  foUows  that  tbe  ^ipellant 
Is  la  error  in  hla  ooniivitlao,  and  that  tbe 
judgment  of  the  trial  court  ma  cwrec^ 
irtildi  Judgment  la  dwrefora  afflnned;  and 
it  Is  80  ordered. 

PABKBfi  and  BOBEBTS,  J3^  ttaaau. 


STATS  T.  TAOGABD.  (Na  882&) 
(Snpteme  Ooort  of  New  Mexloob  Dee.  90^ 

una) 

(SyUaiw  fry  Ike  Otmri.) 

1.  GamiTAL  X«A.w  ^108(1),  109— Pbosbcd'- 
TION— Temot. 

A  crime  must  be  prosecuted  in  the  Jorisdlts 
tiML  where  it  is  committed,  and  a  proeecutioo 
for  criminal  falae  pretenses  most  b«  had  ia  ths 
county,  diitrict,  or  state  where  the  ottokM  was 
consuaunated  bj  the  obtaining  of  the  prcvertj, 
even  though  the  inducing  pretenses  were  made 
elBevlwre,  and  the  connunmation  by  delivery  of 
the  prcfierty  was  effected  thntogh  die  Innru- 
mentality  irf  an  Innocent  agent,  without  tlie 
peraoual  presence  of  tbe  prindpal. 

2.  Falsb  PanzHSBS  ^=331  — Ikdictment— 

An  indtetment  for  securing  m<»iey  by  false 
pretense  is  fatally  defective,  wliere  it  is  al- 
leged  diat  die  means  employed  were  CMlain 
bogus  bills  of  sale  snd  a  mortgage  attadH^  to 
a  draft  drawn  cn  the  defrauded  party,  hot  a4iidi 
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fails  to  8b6w  titftt  taid  draft  was  wer  honored 
br  sach  VBxty,  and  money  iiaid  by  each  party 
on  the  faith  of  anch  mnreaentatlon. 

8.  False  Psetensss  9»S2— Indictmeitt— 
ownershti'. 
An  indictment  for  obtaining  iiroperty  or 
moncT  by  false  pretense  mast  allege,  directly  and 
distinctly,  tbe  ownership  of  tlie  proptfty  ob- 
taln«d. 

Appeal  tram  District  Ckmrt^  Eddy  County; 
BkAwrdaon,  Judge. 

William  raggard  was  Indicted  for  obtaining 
money  by  false  pretenses.  Demurrer  to  the 
Indictment  was  sustained,  and  the  State  ap- 
peals. Affirmed. 

H.  Im.  Patton,  Atty.  Oeo.,  and  G.  A.  Batdi, 
Aaot  Atty,  Oen.,  for  the  State. 

JauMs  A.  QaU.  of  PorUles.  O.  O.  Aakren. 
of  Santa  and  8.  IX  -Stenuli,  Jr^  of  Otrhh 
bad.  for  appellee. 

BOWSWia,  J.  Appellee  waa  Indicted  ia 
tb»  district  court  of  Bddy  county  for  obtain- 
ing money  by  false  pretenses  ander  section 
1561.  Oode  1915.  The  conrt  sustained  a  de- 
nnuTcr  to  the  indictment,  and  the  state  ap- 
pealed. 

The  Indictment  is  Tery  lengthy,  and  it 
would  unduly  lengthen  the  opinion  to  set  it 
out  It  set  up  in  great  detail  the  fact  tliat 
appellee  had  entered  into  an  arrangemmt 
with  the  St,  Joseph  Cattle  Loan  Company,  a 
corp<»ration  of  St.  Joseph.  Bio,  by  which  ap> 
pellee  was  to  purchase  cattle  in  Eddy  county, 
N.  Bl,  and  was  to  mortgage  the  cattle  to  the 
corporation  named,  and  was  to  draw  on  thp 
corporatloa  tor  the  money  necessary  to 
finance  the  purchase,  attaching  to  the  draft 
the  bill  of  sale  to  appellee  for  the  cattle,  the 
mortgage  on  the  cattle  executed  by  appellee 
to  the  corporation,  and  a  promissory  note  for 
a  Uke  amount  secured  by  the  mortgage.  The 
Indictmait  alleged  that  appellee  entered  Into 
an  arrangement  with  one  D.  W.  Smoot,  as  a 
dummy,  by  whicb  Smoot  was  to  execute  to 
appellee  a  bill  of  sale  for  12ft  head  of  cattle, 
Smoot  owning  no  cattle,  and  that  appellee 
prepared  and  executed  a  chattel  mortgage  on 
the  same  flctltions  cattle  and  a  note,  and 
then  proceeds: 

"The  said  William  Faggard,  on  the  15th  day 
^  October,  in  the  year  1917.  at  the  county  of 
EkMy  and  in  tbe  state  oC  New  Mexict^  unlaw- 
fully, feloniously,  and  designedly  devising  to 
dieat  and  defraud  St.  Joseph  Cattle  Loan  Com- 
pany, a  corporaticm  aforesaid,  did  then  and 
there  unlawfully,  falsely,  designedly,  and  feUmi- 
oDSly  pretend  to  St  Joseph  OattSe-  Loan  Com- 
pany, a  corporation  aforesaid,  by  rlrtoe  of  one 
false  and  fatsos  bill  of  sale,  signed  and  executed 
by  D.  W.  Smoot  as  aforesaid,  and  delivered  to 
William  Faggard,  as  aforesaid,  pretending  to 
transfer  title  and  ownership  to  126  head  of 
two  year  old  steers  from  D,  W.  Smoot  to  Wil- 
liam Faggard  as  aforesaid,  together  with  a 


false  and  bogus  draft  in  Che  amount  oCtCS,970t 
drawn  by  D.  W.  Smoot  aforesaid  am  St,  Joseph 
Cattle  Loan  GoBapany.  a  oorporatitn,  aioieaaid^ 
and  attadied  to  Uie  said  false  and  bogus  bill  of 
sale  aforesaid ;  that  he.  the  said  William  Fag- 
gard, was  the  owner  of  and  in  the  possession  of 
the  said  126  head  of  two  year  old  steers  afore- 
said, and  the  said  William  Faggard  did  then 
and  there  execute  in  favor  of  and  driver  to  St. 
Joseph  Cattle  Loau  Gcnnpany.  a  corporation 
aforesaid,  a  certain  false  and  bogus  idiattel  mort- 
gage on  said  126  head  of  two  year  old  steers 
afwesaid.  by  means  of  which  false  ^eteuses 
and  false  and  bogus  bill  of  sale  and  draft  at- 
tached thereto  as  aforesaid,  and  drawn  on  St. 
Joseph  Oatde  Loan  Company,  a  corporation  as 
aforesaid,  at  and  tbrongb  the  State  National 
Bank  of  Carlsbad,  a  corporation,  and  tt^ether 
and  by  means  of  said  false  and  bogcn  chattd 
mortage  as  aforesaid,  be,  the  said  William 
Fafgard,  did  tiien  and  there  unlawfully,  falsely, 
fraaduluttly,  designedly,  felonionsly,  and  with 
hitent  then  and  tbm  to  dieat  and  defraud  iha 
St.  Jos^h  Cattle  Loan  Company,  a  corpora- 
tion, the  said  William  Faggard  caused  the  said 
draft  in  the  sum  of  $5,670  to  be  drawn  as  afore- 
said, and  the  said  sum  of  f  S,670  to  be  deposited 
in  the  name  of  D.  W.  Smoot  aforesaid,  to  tbe 
account  of  D.  W.  Smoot  aforesaid  with  the 
State  National  Bank  <tf  Carlsbad,  a  corpora- 
tion, and  thereafter  he,  the  said  William  Fi^ 
gard,  deriidng  to  cheat  and  defrand  as  aforesaid, 
feloniously,  unlawfully,  designedly,  and  fraud- 
uloLtly  procured  Ute  said  IX  W.  Smoot  afrae- 
said  to  sign  his  name  to  certain  blank  checks 
given  on  die  State  National  Bank  of  Carlsbad, 
a  corporation  aforesaid,  and  by  reason  of  said 
blank  checks,  signed  in  blank  by  D.  W.  Smoot 
as  aforesaid,  the  said  William  Faggard,  by  him- 
self and  throngh  his  agents  and  instromoitaUty, 
did  obtain  from  the  said  St  JoBq>h  Cattle  Loan 
Compasy,  a  corporation,  of  the  goods,  chatty 
moneys,  and  property  of  the  sidd  St  Joeei^ 
Cattle  Loan  Company,  a  corporation,  the  sum 
of  ${^,670,  lawful  money  of  tho  United  States  of 
America." 

The  demurrer  to  the  Indictment  contained 
several  grounds,  tbe  first  being  that,  if  any 
offense  of  obtaining  money  for  false  pretenses 
had  been  committed,  the  same  was  committed 
at  St.  Joseph,  in  the  state  of  Missouri,  and 
not  within  the  state  of  New  tfexlco,  and  that 
the  district  court  of  Bddy  county  had  no  ja- 
rlsdlctloD  to  try  It  Anotiier  ground  was  that 
the  Indictment  failed  to  allege  the  essoitlal 
elemMits  ot  the  crime  attempted  to  be 
charged  with  such  a  degree  of  eertalnty  ttwt 
the  defendant  mmbt  be  apprised  of  that  with 
which  he  waa  i^rged,  and  Oat  beginning  at 
Una  18  of  tbe  secuid  page  of  said  Indlc&iettt 
It  Is  chnrsed  that  tlie  defendant  canned  a 
draft  to  be  drawn  on  tbe  8t  JM^h  CatUe 
Loan  Company,  and  caused  a  certain  sura  of 
money  to  be  deposited  In  tbe  name  of  one 
Smoot;  but  It  nowhere  appears  by  whom 
such  deposit  was  made,  nor  la  It  alleged  In 
said  indictment  that  tbe  person,  firm,  or  cor- 
poration had  received  any  communication  of 
a  bogus  draft  or  bill  of  sale,  oijiany  other 
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false  pfBiat^  and  thereto  relied  apon  the 
same  In  parUng  wltti  the  money  so  d^podted, 
all  of  wbldi  aaU  allegations  are  essntlal  to 
a  raUd  tndtctment.  The  conrt  sostalned  the 
d«nurr»  generalljt  bat  In  this  court  both 
appellant  and  appdlee  assumed  that  the  de- 
murrer was  sustained  because  the  Indictment 
failed  to  show  that  the  Tenue  was  In  Bddy 
county,  and  this  Is  the  only  question  argued 
In  either  brief. 

[f  ]  Both  parties  concede  that  the  vwae  of 
the  crime  depended  upon  where  the  defraodf 
ed  party  parted  with  his  money.  In  other 
words,  If  the  St  Joseph  Cattle  Loan  Compai^ 
parted  with  Its  money  in  Bddy  county,  then 
the  venue  was  properly  laid  In  that  county ; 
tm  tba  otbo-  hand,  if  the  money  was  parted 
with  In  St  Josei^  Mo.,  then  Qie  veam  was 
there.  The  law  ia  that  a  crime  must  be  proee- 
cated  in  the  Jurisdiction  irtwre  tt  is  omi- 
mitted,  and  a  prosecution  for  criminal  false 
pretrasee  must  be  had  In  the  county,  district, 
or  state  where  the  offense  was  consummated 
by  the  obtaining  of  the  property,  ev&i  thou^ 
the  Inducing  pretoises  w«re  made  elsewhne, 
and  the  consummation  by  delivery  of  the 
property  was  effected  through  the  instrumen- 
tality ot  an  Innocent  agent,  without  the  po^ 
sonsl  presence  of  the  prlndpaL  11.  R.  C.  L.  p. 
854. 

[1]  Appdlee  argnes  that  the  Indictment 
flbows  that  the  mon<^  was  obtained  by  means 
of  a  draft  drawn  on  the  St  JoseiAi  Cattle 
I^oan  Ctnnpany,  and  necessarily  It  would  be 
paid  at  St  Josepb,  Mo.  The  state  contends 
that  the  Indlctmoit  does  not  show  that  the 
draft  was  vrer  sent  tiinnig^  to  St.  Jos^^  Mo., 
and  tliere  paid;  that  so  far  as  appears  on  the 
face  of  the  Indictment  the  corporation  might 
have  parted  with  Its  money  In  EJddy  county ; 
that  it  may  have  had  an  agent  In  that  county, 
who  took  up  the  draft  at  the  local  bank.  We 
are  Inclined  to  agree  with  the  state  In  tMs 
contention,  but  the  Indictment  is  fatally  d» 
fiectlTe  for  another  reason,  and  therefore  we 
are  compelled  to  hold  that  the  court  pn^;ierly 
sustained  the  demurrer. 

The  defect  In  the  Indictment  exists  by  rea> 
son  of  the  failure  of  the  state  to  allege  and 
show  that  the  money  deposited  In  the  bank 
at  Carlsbad  'n'as  the  money  or  property  of 
the  3t  Joseph  Cattle  tx>an  Company,  allied 
to  have  been  defrauded.  The  indictment, 
after  diowlng  the  false  pretenses  and  the 
drawing  of  the  draft,  says: 

"The  said  William  Faggard  caused  the  said 
draft  in  the  som  of  $£k670  to  be  drawn  as  afore- 
said, and  the  said  luio  ot  ^670  to  be  depcwitr 
ed  in  the  name  of  D.  W.  Smoot  aforesajd,  to  the 
account  of  D,  W.  Smoot  aforesaid,  with  the 
State  National  Bank  of  Carlsbad." 

But  it  falls  to  allege  that  the  money  so  de- 
posited was  the  property  or  money  of  the  St 
Josepb  Cattle  T^oan  Company.  So  fttt  as  ap- 
pears, Faglard  himself  might  hare  d^>08ited 


the  mcn^,  or  U  ndtfbt  have  been  deposited 
to  Smoof  s  credit  hy  the  State  NattauU  Bank 
of  Garlrtwd.  Ja  the  indictment  It  is  allesed 
that  Faggard  Indnced  Smoot  to  tSga  diedu 
la  blank,  and  that  he  filled  out  sadi  checks 
for  the  anunu^  ot  numey  theretofore  alleged 
to  bare  been  deposited  to  Smooths  credit  in 
the  bank,  and  cashed  the  cheeks  and  obtained 
the  money  so  deposited,  and  that  by  so  doing, 
*'by  himself  and  tbrougai  his  agents  and  In- 
strumentali^,  did  obtain  fnm  the  said  St 
JoSQrti  C^tOe  Loan  Company,"  etc,  "the  nnn 
of  Vijm."  me  indictment  whiAly  fUIa  to 
show  the  connection  between  the  false  pre- 
tenses, flie  ^wlng  of  the  draft  Um  deposit 
of  the  vataa^  In  the  Carlsbad  Bank,  the  ob- 
taining ot  tte  same  by  Faggard,  and  the  de- 
frauding thereby  ef  the  St  Joesph  Cattle 
Loan  G(»npany. 

[t]  Where  we  sbould  have  light  upon  an 
essential  fact,  L  a,  the  o>wnmhlp  <tf  the 
money  deposited  in  the  bank  at  Gariabad  to 
the  credit  of  Smoot  the  indictment  is  silent 
Bo  far  as  appears  In  the  Indictment  before 
us,  the  draft  may  nevw  have  been  deUvered 
to  or  accepted  by  tfae  Injured  party.  In  the 
case  tjt  Lutton  v.  States  14  Tsr.  Appu  US,  tt 
was  held  that  die  taltare  to  allece,  la  an  in- 
dictmmt  fttr  swindling  by  means  <^  a  bogne 
draft,  tlud  ttB  draft  was  dAvend  to  or  ac- 
ceptod  by  the  Injured  party  as  the  consider- 
ation upon  which  the  money  was  advanced, 
vitiated  the  indictment  The  majority  nOe 
In  the  imitad  States  Is  to  the  effect  that  In 
the  absmce  of  statute,  an  Inffictment  for  ob- 
taining property  by  false  preteasss  must  al- 
lege, directly  and  distinctly,  the  ownenhlp  of 
the  pr<^?ert7  obtslned;  and  Oe  Mittorial 
Snpreane  Court  in  the  case  of  Tenttoty  v, 
Hubbell.  13  N.  Bl  6TS^  86  Pac.  747,  13  Ann. 
Caa  MS.  adc^ted  this  rule.  Many  cases  will 
be  found  dted  in  the  note  to  this  ease.  Dn- 
less  the  monsy  deposited  In  ttie  CariAad 
bank  was  the  money  or  proper^  of  the  8t 
Joseph  Cattle  Loan  Company,  the  company 
could  not  have  been  defrauded  by  Smoot 
signing  the  Uank  ^ecks,  by  means  of  which 
appellee  obtained  the  money  from  the  Carls- 
bad bank;  and  unless  It  was  the  money  of 
the  cattle  company,  there  would  be  no  con- 
nection between  the  false  pretenses  and  the 
procuring  of  the  mmiey  on  the  diecte  in 
question.  Had  the  Indictment  set  forth  the 
facts  as  to  tbe  securing  of -the  money  from 
the  St.  Joseph  Cattle  Loan  Company  on  tbe 
drafts,  It  would  have  shown  up<m  its  face 
whether  the  money  was  parted  with  by  the 
company  at  St.  JoseiA,  Mo.,  or  In  Eddy  coun- 
ty, N.  M.;  but  it  wholly  fails  to  show  that 
the  St  JoB^h .  Cattle  Loan  Company  ever 
parted  with  any  of  the  mooey  upon  the  draft 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed ;  and  It  Is  so  ordrnd. 


HAIWA,  a      and  PABKEB,  J,,  eoncnr. 
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STATE  T.  NEW  MEXICAN  PRINTING  CO. 
et  al.    (No.  2302.) 

(Suprane  Court  of  New  Mexico.   Dec  81* 
191&) 

fBi/naius  by  t\e  Cowi.) 

1.  COKTEHFT  «=>9  —  NEWSPAPXB  PuBUOA- 

TJON. 

Rnlo  stated  u  to  whea  a  newspaper  pab- 
Hcation  cooetitutea  a  contempt  of  conrt. 

[Ed.  Note.— For  other  d^flniticnuk.  see  Words 
and  Pfaraaes,  S^rst  and  Second  Series,  Con- 
temptj 

2.  CONTEMI'T«=»40— CONSISUCnVB  COKIKUPT 
— *'CRUfIHAI,  PbOCEEDIMO." 

A  coDBtructiTe  contempt  proceeding,  being 
criminal  in  Its  nature,  is  governed  by  the  rules 
of  criminal  law. 

[Ed.  Note.— For  other  deftnitionL  see  Words 
and  Phnueit  Yixwt  and  Seoond  Sories,  Criminal 
Praoaedinff.) 

8.  COHmiCFT  4=»64(4>  — NBWgPAPCft  PVBU- 
CATION. 

.\  newq>aper  publication  not  contemptuous 
per  se  will  not  be  considered  as  contemptuous 
unless  shown  afflrmatlTely  so  to  b«  by  ionu- 
endoea. 

4.  CoifTKicn  «=»60{1)  —  GonsmronvB  Goh- 

TEUFT— NbWSPAPEB  PUBLICATION. 
In  proceeding  for  constractlye  contempt,  in 
considering  the  probable  effect  of  the  article 
alleged  to  be  eontemptncws,  ererr  fair  and 
reasonable  inference  consistent  with  the  tiieory 
of  defendant's  innocence  will  be  Indulged. 

(Ad^ional  8yMtt}m»  l>y  BditorM  8iaf.) 

5.  GoNTBUFT  <t=>9  ~  PuBUCAnon— Obotbitc- 
Tios  OF  Justice. 

Any  iiublication  calculated  to  intimidate, 
inSnence,  impede,  embarrass,  or  obstruct  courts 
in  the  due  administratioQ  of  justice  in  matters 
before  them  constitutes  a  oontempt  of  court. 

6.  OOIVTBMFT  «S»3.O0K8TBTICnVK  CONIZMFT 
— PBOCED0RB. 

A  case  charging  eonstractire  oontempt  is  a 
criminal  proceeding,  and  the  information,  the 
authority  of  the  court,  tbe  weight  of  the  evi- 
dence (including  all  presumptions  and  proof), 
and  tbe  regnlacon  of  the  proceedings  are  gov- 
erned by  the  rules  of  criminal  law. 

7.  COMXMFT  «aa54  (4)  —  C01T8TB1TCTrV£  CON- 
lEUPT  —  InFOBUATION  —  RBPOBT  OP  AlUGt 
CUBIA. 

In  a  prosecntioa  for  conatmctive  contempt, 
the  state  is  limited  by  the  allegations  of  me 
informatioB,  and  the  court  cannot  consider  a  re- 
port of  sunici  curie  attached  to  tiie  information, 
nor  can  it  consider  parts  of  the  article  cooiplRin- 
ed  of,  wbich  are  not  contained  in  tbe  informa- 
tion, though  they  appear  in  the  defendants'  an- 
swer. 

8.  Contempt  «=90— Poutical  Bzlations  ot 

JUDOB— RbFKBENCB  TO  PENDING  CASBB. 
A  newspaper  article,  containing  a  criticism 
of  alleged  political  cenditi«w  and  aUeging  polit- 
ieal  and  persosal  rdationa  of  a  indge,  and  air 
leglng  that  tiie  newnwMr  raaliaed  that  it  must 
try  a  certain  case  '^fore  tbe  people,"  consid< 
ered,  and  held  not  contemptuous  per  se,  and 
not  sufficiently  shown  to  refer  to  other  alleged 
pending  caaea. 

9.  Contempt  «=»8— Pouticai,  Reutions  or 
Judge— Obstbuction  or  Justice. 

An  attack  upon  political  conditions,  which 
Ttfera  to  a  judge  in  his  individual  capacity,  is 
ifot  cootenptnous,  unless  it  is  proved  that  it 
teaded  to  obatru^  the  ordinary  course  of  jwiriop 


In  some  pending  cause,  or  that  It  tended  to  «m- 
barraaii  tbe  judge  in  the  diaehani*  of  jndidal 
functions  in  future  matters,  since  it  ia  not  the 
personal  dignity  or  feelings  of  the  court,  but 
only  the  party  litigant,  woo  is  to  be  protected 
by  contempt  proceedings. 

10.  CoNTKlfFT  PbAIW  Mt  FUITBBT. 

Undue  praise  or  fulsome  flattery  may  amount 
to  contempt,  the  same  as  unwarranted  criticism. 

11.  CONeTITUTIONAL   XiKV    C~'00  COWIUPT 

$s>2~<:bitici8U  or  Codbtb  —  Fbbbdom  op 

Speech  and  or  Pbess. 
Under  our  theory  of  government,  tbe  ri^tit 
of  freedom  of  speech  and  of  the  press  is  (^sentiitl 
to  the  public  welfare,  and  while  freedom  of  the 
press  does  not  mean  the  license  to  indulge  m 
malicious  or  nnwarranted  lUtacka,  yet  the  force 
of  puUlc  opteion  has  oently  restricted  the 
courts  in  the  exercise  of  the  power  to  punish 
for  making  disreapectful  and  injurious  remarks, 
and  though  the  criticism  Is  false  and  unwarrant- 
ed, the  remedy  of  a  judge  is  the  same  as  that 
given  to  a  priTate  dtiaen,  unless  the  eritidsm 
tends  to  obstract  justice. 

12.  Contempt  «e3>68(3)— Indxkbct  GoHTeKPT 
—Innuendo— SwoBN  Answeb. 

In  proceedings  for  inditect  contraipt,  con* 
sisting  of  a  publicatloB  not  contemptuous  per 
se,  and  not,  in  tbe  absence  of  tbe  pleading  of  an 
innuendo,  appearing  to  obstruct  justice,  tbe 
defendants'  swom  denial  of  contumadoug  pur- 
pose is  conclustve,  and  the  defendants  will  be 
discharged,  nnless  an  innuendo  is  pleaded. 
IS.  Contempt  9=»aOCl)— Cohstbuciivs  Con- 
tempt—iNHOCBNCB—ntEauMprioNB. 

In  a  proeecotioa  for  constructive  contempt 
the  defendant  is  presumed  to  be  innocent  until 
proved  guilty  beyond  a  reasonable  doubt,  the 
same  as  a  dewndant  in  any  criminal  case.  There 
are  no  presumptlona  takra  againat  him ;  but  the 
presumptionB  are  all  in  his  lavor. 

14.  Eviuencb  «3»20(1),  266<2>— Judicial  No- 
tice—ADHiasiONS— Elmer. 
A  defendant's  admission  that  be  was  the 
managing  editor  of  a  newspaper  wiU  not  be 
taken  to  admit  the  allegations  of  an  infiarmat 
tion  In  constRictlve  contempt  that  he  printed, 
pnblished,  or  dreulated  the  paper,  where  his 
answer  specifically  denies  those  acta,  since  the 
court  cannot  take  judldal  notice  of  the  duties 
and  reapMisibilitles  of  a  managing  editor. 

Appeal  from  District  Court,  Valencia  Coun- 
ty ;  Mechem,  Judge. 

Informatioii  for  contempt  by  the  State  of 
New  Mexico  against  the  New  Mexicaa  PrLutr 
ing  Company,  a  corporatioo,  and  others. 
Motion  to  quash  the  Information  and  rule  to 
show  cause  denied,  and  Judgment  against 
one  of  the  Individual  defendants  sentencing 
him  to  a  Jail  term,  and  he  appeals.  Cause 
remanded,  with  Instructions  to  dismiss  the 
information  and  to  dlacbarge  the  defend- 
ant. 

Herbert  D.  Hason  and  Carroll  &  Mason, 
aU  of  Tulaa.  Okl.,  and  K.  B.  Wriffht  and  V. 
a  Wilson,  both  of  Santa  F6,  for  appelant 

H.  U  Patton,  Attr.  Gen.,  (or  tbe  State 

HOLU>MAN,  District  Judge.  On  the  9th 
day  ot  August,  1917.  there  was  filed  in  tbe 
office  of  the  clerk  of  the  district  conrt  fur 
Socorro  county  an  InformatioQ  charging  the 
appellant  with  contempt  of  court.  The  in- 
formation was  filed  by  the  district  attorney 
of  that  court.  The  information  sets  out  that 
on  tbe  .^tOtb  day  of  March,  1917..  there  w-nfi 
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tben  ponding  In  tbat  court  for  adjudlcatlott 
and  detemlnatlon  two  causes,  oce  being  No. 
20S7  on  tiie  dvll  docket,  wherein  Henry 
Dr^fns  was  ^plaintiff  and  the  New  Mexican 
Printing  Company  and  others  were  defend- 
ants ;  the  other  being  canse  No.  1031  on  the 
criminal  docket  of  the  court,  wherein  the 
state  of  New  Mexico  was  plaintiff  and  Bron- 
son  M.  Cutting  and  K.  Dana  Johnson  were 
defendants,  on  indictment  for  crlmlnsl  libel. 
Tbe  Information  further  sets  out  that  at 
said  time  there  was  published  In  tbe  city  of 
Santa  a  certain  dally  newspaper  known 
as  the  "Santa  Ffi  New  Mexican,"  of  general 
drcnlatlon  throughout  the  state  of  New  Mex- 
ico, of  which  said  paper  on  said  day  the 
New  Mexican  Printing  Company,  a  corpora- 
tion, was  the  owner  and  publisher,  the  said 

B.  Dana  Johnson  was  the  managing  editor, 
and  the  said  Bronson  M.  Cutting  was  the 
presidoit  of  the  eatd  New  Mexican  Printing 
Company  and  in  full  control  of  the  policy 
of  said  newspaper.  The  information  further 
sets  out  that  on  tbe  30tb  day  of  March,  1917, 
there  was  published  in  said  newspaper  a 
certain  article,  the  parts  set  forth  in  said 
information  and  considered  as  contemptuous 
being  as  follows: 

"The  filing  of  an  aJBdavit       .Tiui^e  Morrit 

C.  Mecfaem,  of  the  Seventh  judicial  disrriut, 
not  in  his  judicial  capacity,  but  as  a  privnto  ia- 
dlvidufll,  seeking  to  exonerate  Attorney  M.  O. 
Spicer  of  the  charee  of  secretly  signnlinp:  to 
witness  and  plaintiff  Henry  Dreyfus,  duriiis  the 
trial  of  his  alleged  libel  suit  ag^i«£  the  Now 
Mexican  at  Loa  liuoas,  makes  proper  and  nec- 
essary the  publication  by  this  newspaper  of 
many  details  of  the  conduct  of  the  Dreyfus 
case  hitherto  unpublished,  and  especially  relat- 
ing to  the  presiding  judge. 

"The  New  Mexican,  since  the  returning  of 
indictnientfl  by  the  Socorro  county  grand  jury 
against  this  uewweper,  has  never  been  under 
any  delositHie  as  to  what  it  was  up  against  In 
tbe  campaign  of  H.  O.  Bursum,  abetdute  politi- 
cal dictator  of  Socorro  county,  to  'put  the  New 
Mexican  out  of  business.* 

"The  New  Mexican  has  ncTer  been  nader  any 
misappreheaskak  as  to  what  would  happen 
ther  in  Sooorro  or  Yalencta  county ;  the  for- 
mer under  the  sway  of  Mr.  Bursum's  political 
organization,  tbe  latter  as  completely  under  th« 
sway  of  the  allied  Otero  pollbcal  organization, 
and  a  county  which  for  decades  has  been  fa- 
mous fbr  the  tact  that  a  Denwcratic  vote  on 
election  day  waa  always  aboitt  as  scarce  as  the 
dodo.  Socorro  and  Valencia  counties  for  ouuiy 
years  have  been  the  two  strongest  strongbolda 
ot  the  old  territorial  Republican  machine.  It 
was  in  a  Valencia  county  precinct  tbat  the 
celebrated  alphabetical  voting  took  place,  and 
it  waa  from  Valencia  county,  in  answer  to  the 
Bepublican  query,  'How  many  votes  have  you? 
that  the  answer  came  back,  while  the  returns 
were  still  pending,  'How  many  do  you  need?' 

"To  start  with,  the  reader  Is  asked  to  bear 
in  mind  tbe  fact,  a  matter  of  general  knowledge 
for  many  years,  tliat  those  two  counties  are  as 
completely  nnder  tbe  p<^tical  sway  of  H.  O. 
Bursom  and  the  political  associates  of  tbe  late 
Don  SoliuDon  Luaa,  who  rules  Valencia  lUce 
a  fcinc,  as  BemalfUo  county  years  ago  was  un- 
der the  absolute  despotism  of  Frank  A.  Hab- 
beil.  In  those  two  comties  this  combination 
is  virtoBlly  the  arbiter  as  to  who  shaiU  be  nam- 
ed for  public  office.  In  Socorro  eounbr,  Bor- 
sujn  is  czar;  men  nominated  by  the  ±UpuUi- 
cans  must  have  the  0.  K.  of  the  boss,,  tacit  or 
expressed ;  where  you  find  a  Republican  office 
bolder  you  find  a  Bursum  man,  by  choice  or 


necearitr.  BspeeiaUy  in  the  town  <  of  Socorro 
is  the  Big  Boss  siHureme;  be  has  been  mayor 
there  for  years,  as  the  conditions  of  the  town 
attest;  Henry  Dreyfus,  the  marshal,  is 
absolutely  typical  of  the  class  of  men  selected 
by  Bursum  as  Ms  lieutenants;  the  metiiods 
followed  in  county  aEBairs,  which  have  been 
completely  aired  by  this  newspaper,  are  typical 
of  Bursum. 

"Meohcm  Strong  Burtum  Man. 

"Jiidffe  M.  O.  Meohen^  of  the  Sevmth  dittrid 
w  and  hat  hem  a  stronff  nipporter  of  U,  O. 
Bnrawn.  H«  contHbmtei  hMmiif  to  the  Bmnmm 
oompown  fmni>  ai  tfce  l«t  eIeoMo»;  Ae  «t  o 
huainetg  astooiate  of  B.  O.  Burtum;  a  ttronff 
pa^ionai  friend  of  Burswn,  clotely  identified 
with  the  Bwnum  politicai  faction,  and  became 
iudgo  loryely  ihrough  the  Burtum.  influence, 
AH  of  vohMh  of  oourte,  it  the  prtoQege  of  Judge 
M.  C.  Meohetn  and  hit  pertonal  right.  The 
New  Mexican  tpccifioaUy  tett  forth  Judge 
Meohem'a  poliHeal  a^jiUaiiont  m^iAg  for  the 
purpose  of  inform^  the  people  of  the  ttate 
who  may  be  uninfomed.  Thia  is  not  an  attaok 
upon  the  polijkv  of  Judge  Hechem,  but  the  ttuie- 
meat  of  pertinent  facts  wMdh  for  flumy  rgatont 
the  public  should  know* 

"Tbe  Uechon  Affidavit. 

"The  New  Mexican  has  realiied  from  tlie  be- 
ginning of  tbe  Bursum  libel  suit  that  it  must 
try  its  case  before  tbe  people. 

"De^ite  that  ktkowledge,  as  a  review  of  the 
case  shows,  out  of  a  scrupulous  respect  for  tbe 
court  it  has  consistently  suppressed  various 
details  of  tbe  proceedings,  several  times  at  tbe 
particular  request  of  tbe  presiding  judge,  and 
to  prevent  any  notoriety  for  the  court  which 
miffit  be  undesiiable  or  mpleuanc." 

The  information  further  alleges  that  on 
the  said  30th  day  of  March,  1917,  the  said 
New  Mexican  Printing  Con^any,  tbe  said 
Bronson  M.  Cutting,  and  the  said  B.  Dana 
Johnson  caused  to  be  printed  and  published 
tbe  said  newspaper  containing  tbe  foregoing 
article,  and  caused  the  same  to  be  dienlated 
and  given  general  pnbUcity  in  all  of  tbe 
counties  composing  the  Seventh  judicial  dis- 
trict of  tbe  state  of  New  Mexico,  of  and  con- 
cerning said  causes  so  pending  lu  this  court, 
and  of  and  concerning  this  court  and  its 
supposed  action  with  reference  to  said 
causes. 

The  infonnatlon  further  alleges  tbat  the 
printing,  pnbUdilng,  and  circulation  of  tbe 
aforesaid  matters  In  said  wwsffufer  aa 
aforesaid  was  and  ia  a  contempt  of  court,  in 
this:  Tbat  said  publication  attadced  tbe  In- 
tegrity of  tbe  court,  generally  and  parttcnlar- 
ly  in  relation  to  said  pending  canses;  tbat 
said  publication  tended  to  embarrass  the 
due  administration  of  justice  in  said  pending 
cases,  and  that  the  evidrait  purpose  and  in- 
tent of  said  publication  was  to  influence  pub- 
lic opinion  agaiiwt  tb»  court  and  to  Mng 
the  court  into  contempt  and  diarepnte;  that 
said  publication  was  so  made  f6r  tbe  par- 
pose  of  influencing,  intimidating,  and  coerc- 
ing tbe  court  In  its  determination  of  the  la- 
sues  in  said  pending  causes. 

Upon  the  filing  of  said  information  an  or- 
der was  Issued,  directed  to  the  defendants, 
reqniring  them  to  appear  to  answer  said  in- 
formation on  oath,  and  to  show  causes  wiiy 
they  should  not  be  pantahed  for  contempt ' 

Tbe  defendants  appeared  and  filed  a  bh^ 
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tion.  to  Qimdi  fhs  information  and  ml©  to 
sbow  catusa  ^nie  mottoa  to  qaatb  is  Terr 
Tolundnooa  and  not  necessary  to  wt  out 
herein. 

Tbe  motiDD  was  by  tbe  court  overruled, 
and  subsequently  the  defendants  filed  th^ 
answer,  In  wbl(^  among  otber  things,  tliey 
denied  the  pudency  of  the  causes  alibied 
In  the  information.  They  admitted  the  puh- 
Ucatlon  of  the  newspaper  as  set  forth  in 
the  information ;  they  admitted  that  the  New 
Mexican  Printing  Company,  a  corporatlmi, 
was  the  owner  and  publisher  of  said  news- 
paper; they  admitted  Bronson  U.  Cutting 
was  the  president;  but  Qiey  denied  that  the 
said  Catting  was  in  full  or  other  control 
of  the  policy  of  the  said  newspaper,  but  al- 
leged that  the  management  of  the  i>o11cy  and 
control  of  said  newspaper  was  vested  In  the 
board  of  directors  of  the  New  Mexican  Prln^ 
Ing  Conipany,  the  owner  of  said  newapape:^ 
and  not  otherwise ;  they  alleged  that  the  al- 
leged newspaper  article,  as  set  forth  in  the 
information,  was  inaccurate  and  Incomplete; 
they  denied  that  Bronson  M.  Cutting  or  B. 
Dana  Johnson,  or  either  of  them,  caused  the 
said  newspaper  to  be  printed  or  published 
or  to  be  circulated  in  any  of  the  counties  of 
the  Seventh  Judicial  district  or  elsewhere, 
and  alleged  that  said  newspaper  articles  were 
not  printed,  published,  or  circulated  of  or 
concerning  any  pending  cause,  or  of  or  con- 
cerning said  court  or  Judge,  and  it  or  his 
supposed  action  with  reference  to  said  causes 
or  either  of  tiiem.  They  further  allege  that 
said  articles,  and  each  of  them,  were  print- 
ed, published,  and  circulated  without  any  In- 
tent, purpose,  or  design  on  the  part  of  the 
defendants,  or  any  of  them,  to  attack  the 
Integrity  of  the  said  court  or  Judge,  either 
general^  or  In  relation  to  either  of  said 
alleged  pending  causes,  and  without  purpose. 
Intent  or  design  to  Influence  public  opinion 
agMnst  the  said  court  or  the  Judge  thereof, 
or  to  bring  It  or  him  Into  contempt  or  dis- 
repute, and  without  purpose,  Intent,  or  de- 
sign to  Influence,  intimidate,  or  coerce  the 
sidd  court,  or  the  said  Judge,  in  its  or  his 
determination  of  any  of  the  issues  in  either 
of  said  alleged  pending  cases,  and  without 
purpose,  intent,  or  design  to  prevent  fair 
or  Impartial  action  by  the  said  court  or 
Judge  In  either  of  the  said  causes,  and  vrKh- 
out  purpose,  Intent,  or  design  to  reflect  upon 
the  said  Judge  or  court,  or  others  interested 
in  any  pending  cause  or  respecting  the  same, 
and  without  purpose,  intent,  or  design  to 
corrupt  or  embarrass  the  due  administration 
of  Justice  by  said  court  or  Judge;  and  they 
allege  that  neither  of  said  articles  was  cal- 
culated to  have,  or  did  have,  any  such  ef- 
fects or  results.  Many  other-  things  were 
set  forth  In  the  defendants*  answer  which 
it  Is  unnecessary  to  consider. 

No  deiUal  of  the  answer  was  filed  by  the 
state. 

The  action  was  trailed  for  trial,  and  the 
only  evldaice  introduced  was  certain  record 
evidence  to  show  that  the  causes  mentioned 
in  the  information  were  pending  causes  at 
the  time  of  the  alleged  contemptuous  pub- 
llcatltm.  The  defeDdants,  moved  for  a  Judg* 


ment,  which  was  ovemiled,  and  ^ected  to 
stand  on  the  motloa  witlioat  Introducing  any 
evidence.  Judgmoat  was  rendered  against 
appetllant,  and  he  was  sentenced  to  serve 
a  term  of  30  days  In  the  county  Jail,  from 
wbi^  Judgment  this  appeal  is  prosecuted, 

[1,11  Authorities  are  practically  unani- 
mous that  any  pifldicatlon  calculated  to  In- 
timidate, influence,  Impede,  embarrass,  or  ob- 
atmct  courts  In  the  due  admlnlatratltm  oC 
Justice  in  matters  pmding  before  them  cou- 
stltutea  a  ccmtempt  of  court.  It  is  further 
frequently  stated  that  any  willful  act  or 
conduct  or  any  publication  which  hap  a  ten- 
dency  to  prevwit  a  fair  trial,  or  tends  to 
prejudice  the  public  or  Jurors  against  an 
accused  person  for  an  (^ense,  or  tends  to 
prejudice  the  rights  of  either  party  to  a  dvil 
actl<Hi,  may  be  pnnished  as  for  contempt  of 
court  HOTald-Bepnbltcan  Pub.  Co.  et  al.  v. 
Lewis.  District  Judge,  42  Utah,  188.  129 
Pac.  684,  upd  cases  olted.  < 

In  2  Bishop  on  Crtanlnal  Law  <7th  Ed.)  I 
2S9,  It  is  said: 

"Agate,  according  to  the  general  doctrine,  any 
pablicatioD,  whether  by  parties  or  strangers, 
relating  to  a  cause  in  court,  tending  to  prvju- 
dice  the  public  as  to  its  merits,  and  to  cor- 
rupt the  administration  of  justice,  •  •  • 
may  be  visited  as  a  contempt." 

In  tie  Supreme  Court  of  Wisconsin,  in 
the  case  of  State  v.  Circuit  Court,  97  Wis.  1, 
72  N.  W.  103,  and  88  Ll  B.  A.  DM,  W  Am. 
St  Rep.  90,  It  is  said: 

"A  criminal  ccmtempt  at  common  law  may  be 
generally  deflned  as  any  act  which  tends  to  ob- 
struct the  coarse  of  Justice  or  to  prejudice  the 
trial  in  any  action  or  proceeding  then  pending 

in  court." 

In  the  case  of  Oheadle  v.  State,  110  Ind. 
309,  11  N.  E.  430.  59  Am.  Sep.  199,  the  Su- 
preme Court  of  Indiana  said: 

"It  may  be  said,  ^enerallr,  that  any  willful 
act  done  to  obstruct  mtarrupt,  or  ombarrass  the 
proceedings  of  a  court  or  to  corrupt  or  Impede 
the  due  administration  of  justice,  is  a  onttempt 
of  the  authority  of  the  court  against  which 
aneh  willful  act  Is  directed." 

In  the  case  of  State  v.  Eldwards,  15  S.  D. 
385.  89  N.  W.  1012,  In  speaUng  of  what 
constitutes  oonstructlTe  contempt,  the  8u- 

prme  Court  said: 

"Only  such  publlcatlona  as  are  calculated  to 
influence,  intlimdate,  impede,  embarrass,  or  ob- 
stmct  courts  in  the  due  admiaiatratlou  of  jus- 
tice in  matters  pending  before  them  constitute 
indirect  cv  constructive  oontempts." 

[i,  f]  This  is  a  case  charging  constructive 
contempt,  and  Is  a  criminal  proceeding,  and 
the  information,  the  authority  of  the  court, 
the  weight  of  the  evldrace  ^including  all 
presumptions  and  proof),  and  the  regulation 
of  the  proceedings  are  governed  by  the  rules 
of  criminal  law.  The  information  must  he 
strictly  construed,  as  as  tixe  article  al- 
leged to  he  oontonptuous,  and  the  question 
In  this  case  Is  whether,  construing  the  ar* 
tide  strictly,  as  la  necessary  in  a  criminal 
action,  its  purpose,  tendency,  or  effect  was 
to  emharrasB,  Interfere  with,  impede,  or  ob- 
struct the  regular  orderly  administration 
of  the  law  and  Justice  in  reference  to  the 
two  cases,  or  elttier  of  th»n,  alleged  in  the 
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information  to  bare  been  pending  at  the 
time  the  article  was  published. 

it,  4}  There  la  no  attempt,  by  Innuendo  or 
otherwise,  in  the  allegations,  to  explain  or 
connect  up  the  alleged  contemptuous  article 
with  the  court,  or  with  either  of  the  cases 
alleged  as  pending;  therefore  it  will  be  neces- 
sary to  look  to  the  artlcl^tself  to  see  If  It 
was  of  such  a  character  as  would  likely  or 
would  be  calculated  to  prejudice  or  prevent 
a  fair  and  Impartial  trial  In  either  of  the 
causes  then  pending. 

It  Is  apparent  that  the  theory  of  the  In- 
formation is  that  the  publication  was  con- 
temptuous per  se,  In  that  It  was  calculated 
to  Interfere  with  the  due  administration  of 
Justice  in  either  or  both  of  the  causes  alleged 
to  have  been  pending. 

Construing  this  article  strictly,  as  Is  re- 
quired In  this  sort  of  an  action,  can  it  be 
said  that  It  was  contemptuous  per  se.  and 
that  it  was  calculated  to  Interfere  with  the 
due  administration  of  Justice  In  either  of 
such  causra? 

In  this  case  necessarily  the  state  is  limit- 
ed by  the  allegations  of  the  Information. 

[71  To  the  Information  is  attached  what 
purports  to  be  a  report  of  amid  curlaa  who, 
at  the  request  of  the  court,  had  made  the  re- 
port regarding  the  article  alleged  to  hare 
been  contemptuous.  This  Is  not  made  a  part 
of  the  information,  by  reforenoe  or  other- 
wise, and  it  is  doubtful. if  it  could  be.  It  has 
no  proper  place  In  the  record  and  cannot  be 
considered  by  the  court  for  any  purpose. 

It  appears  that  the  article  set  forth  In  the 
Information  Is  only  a  part  of  the  article  as 
published,  the  entire  article  being  set  out 
in  the  answer.  That  however,  is  imma- 
terial, as  the  state  is  limited  to  that  part  of 
the  article  set  up  in  the  information,  re- 
gardless of  what  appears  in  the  entire  ar- 
ticle. The  defendant  in  his  answer  denies 
that  the  article  as  set  up  In  the  information, 
was  as  published,  and  points  out  the  alleged 
discrepancies.  Howeva-,  we  are  not  oon- 
.cerned  with  what  was  really  puMlshed  ex- 
cept as  it  bears  opon  the  proof  of  the  charge, 
but  are  limited  in  our  Inve^tlgatloa  to  what 
is  alleged  to  have  been  published  as  set  forth 
in  the  Information.  If  it  is  not  ahown  by 
the  evidence  that  the  article  as  set  out  lu 
the  information  was  a  true  copy  of  the  pub- 
lished arUcle.  It  la  a  failure  of  proof.  If  it 
la  set  out  as  it  was  published,  then  it  is 
necessary  to  investigate  as  to  whether  the 
article  Is  contemptuous. 

In  considering  this  question  whether  or 
not  the  article  is  contemptuous  per  se,  we 
must  do  so  in  connection  with  the  defend- 
ants' answer ;  for  the  reason  that  in  the  an- 
swer It  is  denied  that  the  publication,  as  set 
out  in  the  Information,  wa.1  accurate.  In 
the  answer  the  defendants  purport  to  set 
forth  the  entire  article  as  published,  and  the 
article  as  set  forth  In  the  answer  is  admit- 
ted by  the  state  to  be  correct. 

"As  this  is  a  crimiDal  proceedhur,  in  coDsid- 
ering  the  probable  effect  of  the  publication  ev- 
ery fair  and  reasoaable  inference  consisteat 
witb  the  theory  of  defendant's  innocence  should 
be  induUed."  State  v.  JVlwarda.  15  S.  D.  383, 
89  N.  W.  1011.  ' 


The  above  quotation  Is  merely  dedaintory 
of  a  primary  principle  of  criminal  law,  and 
necessarily  Is  applicable  to  the  case  at  bar. 
Applying  the  above  principle  to  the  article 
as  set  out  in  the  information,  was  it  con- 
temptuous per  se? 

[I]  The  only  reference  to  either  of  tba 
cases  alleged  to  have  been  pending  Is  In  the 
first  paragraph  of  the  article.  This  para- 
graph referred  to  the  Dr^fus  Case,  and  la 
as  fbllows: 

"The  filing  of  an  affidavit  by  Judge  Herrit 
C.  Mechem,  of  the  Seventh  Judicial  district,  not 
in  his  judiriBl  capacity,  bat  as  a  private  indi- 
vidual, seeking  to  exonerate  Attorney  M.  O. 
Spicer  of  the  chane  of  secredy  signaling  to 
witness  and  plaintiff,  Hetkry  DreyfnSt  dnrinf  tbe 
trial  of  his  alleged  libel  suit  against  the  I?ew 
Mexican  at  Los  Lunaa,  makes  proper  and  nec- 
essary the  publication  by  this  newspaper  of 
many  details  of  the  conduct  of  the  Dnytus  case 
mtherto  unpnUUAed,  and  especially  rdating  to 
At  presiding  judge." 

While  that  paragraph  says  that  the  fil- 
ing of  the  affidavit  by  Judge  Mediem  made 
it  necessary  and  proper  to  publish  certain 
details,  yet  nowhere  in  the  article  is  there 
an  attempt  to  set  out  a  single  detail  of  that 
trial. 

The  second  paragraph  refers  to  an  Indict- 
ment against  "this  newstiaper,"  but  makes  do 
reference  to  any  Indictment  against  the  de- 
fendant. Further,  the  second  paragraph  in 
uo  way  refers  to  the  cases  pending  or  to  the 
Judge,  but  mere!}'  recites  Uiat,  after  tbe  hap- 
pening of  a  certain  event,  "this  newspaper 
has  never  been  under  any  delusions  as  to 
what  it  was  up  against  in  the  campaign  of 
H.  O.  Bursum."  It  Is  Impossible  to  construe 
this  paragraph  as  a  reflection  in  any  way 
upon  the  court,  but  It  must  be  construeid  as  a 
statement  relating  to  an  existing  contro- 
versy between  the  newspaper  and  H.  O.  Bur- 
sum. 

The  next  two  paragraphs  merely  contain  a 
caustic  criticism  of  alleged  political  condi- 
tions in  certald  parts  of  the  state  of  New 
Mexico,  but  In  no  way  do  they  refer  to  the 
court  or  to  the  causes  pending. 

The  next  paragraph  refers  to  Judge  Mech- 
em  as  being  a  strong  supporter  of  H.  O. 
Bursum.  It  alleges  that  he  contributed  to 
Bursum's  campaign  fund,  la  a  business  as- 
sociate, strong  personal  friend,  etc.  We  fail 
to  see  wherein  It  can  be  seriously  contended 
that  because  a  Judge  Is  alle^  to  be  a  strong 
supporter,  personal  friend,  etc.,  of  a  certain 
candidate  for  office,  that  he  is  thereby  held 
up  to  ridicule  or  contempt  or  that  his  honor 
is  in  any  way  questioned.  Doubtless  the 
learned  judge  would  himself  repel  the  sug- 
gestion that  any  odium  attached  because  he 
was  charged  with  being  the  personal  friend, 
etc.,  of  H.  O.  Bursum.  Certainly,  applying 
the  rules  of  criminal  law  to  this  case,  this 
court  cannot  presume  tliat  such  a  statement 
Is  contemptuou.o  per  se. 

The  only  remaining  portion  of  the  article 
that  could  possibly  he  held  as  eoatemptuons 
is  the  following: 

"The  New  Mexican  has  realized  from  the  be- 
ginning of  the  Bnrsuro  Ubel  suit  that  it  must 
try  ita  ease  before  the  petvle^" 
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Thla  pacasraph  caanot  be  coosldeied  by  us 
for  two  reasons:  In  the  first  place  It  refers 
to  "the  Bursum  Ubel  suit,"  a^  not  to  either 
of  the  cases  alleged  to  have  been  pending. 
So  far  as  we  know,  there  uerer  may  have 
been  a  Btirmim  libel  salt  against  the  New 
HcEzlcan ;  at  least  tbere  Is  no  showing  that 
such  was  the  case,  and  the  state  Is  limited 
by  the  Information.  In  any  event,  we  could 
not  conclude  as  a  matter  of  law  that  this 
reference  to  this  suit,  If  It  were  pending, 
would  tend  to  obstruct  the  orderly  course 
of  Justice  In  the  cases  alleged  to  have  been 
pending. 

In  the  second  place.  It  Is  shown  by  the  d»> 
fendant'a  answer  that  this  pnrtlcniar  para- 
graph was  not  contatoed  In  the  article  as 
published.  This  Is  admitted  by  the  state; 
hence  It  can  form  no  basis-  for  the  charge  of 
contempt. 

[I]  We  have  considered  the  paragraphs 
separately,  but,  were  we  to  condder  them  as 
one  article,  still  we  are  forced  to  conclude 
that  the  article  is  an  attack  upon  alleged 
political  conditl(»s  rather  than  an  attadc 
upon  the  court  The  only  referoice  to  the 
Jud^e  Is  in  Us  Individual  capacity,  and,  If  In 
his  individual  capacity  a  Judge  Is  crlticixed 
or  libeled,  his  recourse  is  the  same  as  that 
afforded  any  private  citizen,  unless  it  Is 
shown  and  proved  that  the  libel  tended  to 
obstroct  the  ordinary  course  of  Justice  in 
some  pending  case  or  that  it  tended  to  em- 
barrass the  Judge  in  the  discharge  of  Judi- 
cial functions  In  future  matters. 

[II]  The  power  i^ven  the  court  to  punldi 
for  Indirect  amt«npt  la  not.  as  generally 
considered  by  the  l^nnan,  and  too  often  Iqr 
the  ^fesslon,  to  be  used  bs  a  means  of 
personal  protection  not  acceded  to  other  of- 
ficials. It  is  not  the  personal  dlfrnlty,  not  the 
perscmal  feelings,  of  the  court  that  call  Into 
operation  tills  arbitrary  power.  Attacks  up- 
on the  diaracter  and  conduct  of  a  Judge  as 
an  Individual  may  be  so  persistent  and  so 
<>utragecraa  as  to  amount  to  «■  contso^t^  but 
it  is  only  whan  the  attack  upon  the  Judge  as 
an  individual  will  tend  to  Influence,  intimi- 
date, or  embarrass  him  to  such  an  extent  as 
to  otMtruet  the  due  admlnlstratioo  of  Jus- 
tice. Undue  praise  or  fulacmie  flattery  may 
have  the  same  effect,  and  under  some  dr- 
cumstancee  might  amonnt  to  contempt,  the 
same  as  unwarranted  criticism.  It  is  not 
the  Judge  as  an  Individual  who  is  protected 
by  this  right  to  punish,  but  it  is  the  party 
litigant  who  is  to  be  protected,  and,  until 
the  pnUicatlons  comi^Ined  of  reach  the 
point  where  they  naturally  tend  to  or  do  In- 
terfere with  some  pending  matter,  they  are 
not  contemptuous,  no  matter  how  vicious  or 
unwsrranted  they  may  be. 

[It]  Under  our  theory  of  government  the 
right  of  the  freed<mi  of  speech  and  of  the 
press  are  esaeodal  to  putrilc  welfare,  and, 
^irhAB  tbo  iKmfcm  of  the  press  does  not 
mean  the  license  to  indulge  in  nwlielous, 
false,  or  unwarranted  attacks,  yet  the  force 
of  public  opinion  has  greatly  restrained  the 
courts  In  the  exercise  of  the  power  to  pun- 
ifh  for  making  disrespectful  or  Injurious  re- 
marks. Very  often,  under  the  guise  of  a 
guaranty  of  freedom,  the  press  indulges  In 


false  and  unwarranted  criticism;  but  when 
this  criticism  is  directed  at  a  Judge  his  rem- 
edy Is  the  same  as  that  given  to  a  private 
citizen,  unless,  as  we  have  said,  it  encroaches 
on  the  right  of  a  litigant,  and  tends-  to  ob- 
struct Justice  In  some  matter  pending,  or 
that  may  embarrass  the  Judge  In  discharging 
his  Judicial  functions  in  future  cases.  Chen- 
die  V.  State,  110  Ind.  301,  11  N.  E.  426,  59 
Am.  Rep.  Herald-Republican  Pub.  Co. 

V.  Lewis.  42  Utah.  188,  129  Pac.  624. 

[12]  In  a  proceeding  for  indirect  contempt, 
consisting  of  a  publication  in  a  newspaper, 
If  the  article  is  not  contemptuous  per  se, 
and  It  does  not  appear,  unless  aided  by  In- 
nuendo, to  tend  to  obstruct  Justice,  and  no 
innuendo  is  pleaded,  and  the  defendant  In  a 
sworn  answer  spedflcally  denies  any  Intent 
to  use  the  langiuige  In  a  libelous  manner  or 
to  reflect  upon  the  honesty  of  purpose  of  the 
Judge,  or  to  embarrass  or  Impede  the  admin- 
istration of  Justice,  such  answer  will  be 
taken  as  conclusive  and  the  defendant  dis- 
charged. Percival  v.  State,  45  Xeb.  741,  64 
N.  W.  221,  50  Am.  St.  Rep.  568;  Flshback 
V.  State,  131  Ind.  304,  30  N.  E.  1068;  Cheadle 
v.  State,  supra. 

[13]  Many  other  matters  are  raised  by 
appellant  in  his  brief,  but  it  Is  only  neces- 
sary for  us  to  consider  one  other  phase  of 
this  action.  As  above  stated,  this  Is  a  crim- 
inal case,  and  is  governed  by  the  rules  of 
criminal  procedure.  The  defendant  is  pre- 
sumed to  be  Innocent  until  proved  guilty  be- 
yond a  reasonable  doubt,  the  same  as  a  de- 
fendant in  any  criminal  case.  There  are  no 
presumptions  taken  against  him,  but  the 
presumptions  are  all  in  his  favor.  It  Is  true 
he  filed  an  answer  to  the  charges  and  some 
parts  of  the  information  are  admitted  to  be 
true.  Only  those  parts  which  are  admitted 
to  be  true  can  be  taken  as  proved  against 
him.  Herald-Republican  Pub.  Co.  v,  Lewis, 
supra. 

114]  In  this  case  It  is  alleged  in  the  in- 
formation that  said  "Bronson  M.  Cutting 
and  said  G.  Dana  Johnson  caused  to  be  print- 
ed and  published  said  above-named  news- 
paper containing  the  foregoing  article  and 
caused  the  same  to  be  circulated  aud  given 
general  publicity,  etc"  This  allegation  Is 
specifically  denied  by  the  appellant.  No  evi- 
dence whatever  was  Introduced  by  the  state 
to  establish  that  allegation ;  consequently  It 
must  be  tak«i  as  not  proved.  It  is  true  that 
In  his  answer  the  defendant  admitted  that 
he  was  the  managing  editor  of  the  said  news- 
paper, but  in  the  face  of  his  sworn  denial 
that  be  caused  to  be  printed,  published,  or 
circulated  the  newspaper  containing  thte  ar- 
ticle complained  of,  certainly  this  court  can- 
not take  Judicial  notice  of  the  duties  and  re- 
sponsibilities of  a  managing  editor,  and  say 
that  In  the  face  of  his  sworn  denial  it  must 
be  assumed  as  a  fact  that  be  was  responsi- 
ble for  the  printing,  publication,  and  cir- 
culation of  the  newspaper.  The  charge  that 
the  defendant  caused  to  be  printed  and  pub- 
lished the  newspaper  containing  the  said  ar- 
ticle is  one  of  the  material  allegations  of  the 
information,  and  that  allegation  must  be 
proved  beyond  a  reasonable  doubt,  and  the 
failure  of  proof  of  such  altegatlon  was  an 
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entire  failure  of  evidence  to  snstaln  a  con- 
viction of  the  charga 

For  the  reaaoDB  Bbore  stated,  the  caose 
shotild  be  Teversed. 

It  is  therefore  ordered  that  the  cause  be 
remanded,  with  lostrnctlons  to  dismiss  the 
information  and  to  disdiarge  the  detesidant 

HANNA,  G.  J.,  concurs. 

PARKER,  3,  (concurring).  I  concur  in  the 
result  reached  by  a  majority  of  the  court 
tor  the  reason  that  the  information  llled  Is 
insufficient  to  support  the  proceeding.  It  is 
for  the  protection  of  the  public  In  the  due 
administration  of  Justice  that  contempt  pro- 
ceedings are  devised  and  authorized.  In  this 
case,  however,  the  Information  falls  to  al- 
lege certain  necessary  facts  In  order  to  make 
the  publications  complained  of  contemptu- 
ous per  se.  After  stating  Judge  Mechem's 
relations,  personal,  business,  and  political, 
with  Mr.  Bursum.Mt  states:  "The  New  Mex- 
ican has  realized  from  the  beginning  of  the 
Bursum  libel  suit  campaign  that  It  must  try 
Its  case  before  the  people."  But  the  informa- 
tion does  not  state,  by  way  of  Innuendo  or 
otherwise,  that  "meaning  thereby  to  refer  to 
Judge  Mechem  as  a  political  Judge  In  whose 
court  defendants  could  not  secure  Justice 
on  account  of  tbe  political  d<xnlnatlon  of  Mr. 
Bursum."  Doubtless  this  Is  what  It  may  be 
Infwred  the  publication  was  Intended  to 
communicate  to  the  public  The  fact  re- 
mains, however,  that  it  is  not  so  alleged. 

In  this  connection  It  Is  to  be  remembered, 
as  pointed  out  in  the  majority  opinion,  that 
this  Is  a  proceeding  for  a  criminal  contempt, 
and  that  many,  If  not  most,  of  attributes 
of  criminal  proceedings  Inhere  in  the  same. 
Thus  it  Is  said  that  such  proceedings  as  these 
should  conform  as  nearly  as  possible  to  pro- 
ceeding In  criminal  cases,  the  evidence  must 
be  sufficient  to  establish  guilt  beyond  a  rea- 
sonable doubt,  and  the  accused  should  be 
bodily  present  In  court  at  the  time  of  the 
sentence.  The  respondent  Is  not  obliged  to 
incriminate  himself,  and  tbe  rule  against  the 
conviction  on  the  sole  testimony  of  an  ac- 
complice applies.  On  the  other  hand,  Oie 
IHW»edltag  differs  from  *  strictly  criminal 
proceeding  in  some  partlcDiars.  Tbe  defense 
of  double  Jeopardy  Is  not  availaUe,  and  the 
respondent  Is  not  entitled  to  a  formal  trial. 
See  6  R.  C.  L.  tit  "Contempt,"  {  43.  An- 
other feature  of  the  proceeding  may  be  il- 
lustrated by  suggestion  that  courts,  possess- 
ing no  criminal  jurisdiction  whaterer,  su<^ 
as  chancery  and  probate  courts,  still  bare  all 
of  tbe  powers  to  punish  for  contempt  that 
other  courts  possessing  general  criminal  Ju- 
risdiction fasTe.  Tbe  proceeding  Is  not  strict- 
ly a  criminal  proceedli^  nor  a  civil  proceed- 
ing, but  Is  sul  generis. 

So  far  as  the  guaranties  usually  attending 
a  person  charged  with  crime  are  concerned, 
however,  the  proceeding  Is  essentially  In  its 
nature  a  criminal  proceeding,  and  the  re- 
spondent is  surrounded  by  most  of  these 
safeguards.  I  see  no  reason,  thwefore,  why 
those  guaranties  should  not  be  extended  to 
a  re^ndrat  in  a  contempt  proceeding  such 
as  this,  in  regard  to  all  of  the  essential  fea- 


tures  involred.  neve  is  no  reason  why  the 
rules  of  pleading  should  be  relaxed  so  that 

the  complaint  or  information  diould  be  snb* 
stantlally  less  accurate  or  technical  than  an 
Indictment.  The  consequences  of  cohvlctlon 
are  highly  penal  In  character,  and  the  charge 
should  be  substantially.  If  not  teidmically, 
certain  and  exact 

It  may  be  admitted  that  any  ordinary  p^- 
son  reading  the  artide  whldi  ai^ieared  In 
the  newspaper  could  not  but  be  impressed 
with  the  idea  that  there  was  a  more  or  less 
deliberate  attempt  on  the  part  of  the  pul>- 
llshers  to  convey  the  idea  that  Judge  Mechem 
was  dominated  by  personal  and  political  In- 
fluences, so  that  justice  could  not  be  obtain- 
ed In  his  court  by  persona  opposing  those 
influences.  But  It  remains  however,  tbe  fact 
that  It  Is  not  so  alleged  In  the  complaint  or 
Information,  and  such  a  conclusion  can  only 
be  drawn  ixy  infermce,  n^ilfdi  might  vary 
according  to  the  mental  attitude  of  the  read- 
er. There  is  no  absolntely  certain  and  un- 
equivocal deduction  from  the  publication 
which  can  be  drawn.  It  could  hardly  be  con- 
tended that  the  publications  could  be  made 
the  subject  of  a  civil  or  criminal  libel  salt 
without  the  innuendo  sugg^ed. 

Innumerable  authorities  have  been  exant- 
Ined  in  this  connection,  and,  while  Oitxe  Is 
some  divergence  of  opinion  as  to  ttie  strict- 
ness with  which  complaints  or  informations 
should  be  viewed,  I  believe  that  the  g»ieral 
consmsns  of  opinion  of  the  courts  is  that  the 
Information  must  and  ought  to  be  explicit 
and  certain,  and,  if  the  article  requires  In- 
terpretation, the  proper  Interpretation  there- 
of should  be  set  out  by  way  of  1nnu«ido. 

For  tiieee  reascms  I  agree  In  the  result 


LOWRT  et      T.  OARRIEB.   (N&  80B6.) 
(Snmrvme  Oourt  ui  Montana.   Dee:  81^  181&,) 

1.  Wa.'om  Axm  WAfca  Cooibm  «s9«r— Pitb- 
uo  LavDs— UanoAnMi  Pironw  Owwan- 

SHIP— USEB. 
Where  plaintiffs'  predeeeason  became  own- 
ers of  lateral  irrigation  ditdies  by  tfaelr  cod- 
Btmction  upon  nnaurveyed  public  lands,  under 
Bev.  St  IJ.  S.  H  2SS9.  2340  CU.  S.  Gbmp.  St 
H  4947,  4048),  d^endanfs  predecessors,  snbse- 
gueot  entrymen,  took  the  land  burdened  with 
sadi  easement;  and  evMence  d  limited  use  or 
nonuaer.  behig  alone  insufficient  to  establish 
abandonment  Is,  In  abseoee  of  otiier  evidence 
thereof  ImmatwiaL 

2.  Easemknts  4=s»41~£xteht— Uan. 

The  extent  of  an  casoiaent  aequiied  by  ad- 
vetse  nser  is  measnrad  by  the  extoitt  «f  the  vm 
(Ber.  Godsa,  |  4S12). 

3.  Pleading  ^21— CoitpULurT— IzfCOUFAn- 
BLB  Cx-Aiua. 

While  it  is  permisaible  for  plaintiffa'  com- 
plaint to  present  claims  to  irrigation  ditches 
upon  tbe  ground  of  pUinti&*  ownership  by  con- 
struction upon  unsurveyed  goTcniment  land,  and 
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alw  admm  pimiwlnn,  to— tflixrfigiariiwof 
the  erUenoe,  such  theories  are  incompatible, 

and  both  cannot  prevail 

4.  ADTSBSB  POBBBHIOir  4CS>l-~IteninTI0N. 

l%e  use  by  the  owner  of  his  own  property  ia 
never  "advarae,"  as  the  term  ta  uaed  in  the  law 
of  preacriptkn,  aisM  "adveise  powoMion  la  the 
open  and  hostile  poosoerion  of  land  undw  * 
claim  of  title  to  the  exdaslon  of  the  true  own- 
er" (citing  1  Words  and  Phrases,  Second  SerieSi 
136). 

[Ed.  Note.— For  otber  definitiona,  eee  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Possesaiou.} 

5.  Apfeal  akd  Bbbob  «b3M7(S)  —  RBvnEW  — 
IhBFOBAi.  or  BIquiTT  Oasx  oh  Hbttb  — 

Where  the  Supreme  Court  is  confronted 
with  an  eqnity  decree^  fomided  npon  ttieorles  al- 
together  Inconsistent,  and  has  before  it  all  the 
evidenoe,  it  is  aathorised  hj  Bev.  Oodei^  |  626B, 
to  dispose  ot  the  cause  on  its  merits  adopting 
the  theory  consistent  with  the  eviduice. 

6.  Watkbs  AMD  Watbb  Coubsds  4a93&— Pttb- 
Lio  Lands— iBBiQATioir  Ditoew— OwinE»- 

SHIP— BVIDENCS. 

Evidence  held  sofficient  to  sustain  the  find- 
ings that  plaintiff  had  acquired  title  to  a  lat- 
eral irrigation  ditch  by  succeeding  to  the  rights 

parties,  who  constracted  the  ditch  upon  nn- 
aorreyed  pnbUc  land. 

7.  Watbbs  and  Watkb  Coubsbs  «=3l62(7)  — 
BiGUT  TO  Use  Ditch— Etidenck—Adhisbi- 

BILITT. 

Defendant's  eridenee  that  plaintiff's  Irriga- 
ble land  can  all  be  watered  frun  another  ditch 
is  inadmissible  In  a  salt  for  possearion  of  a  dlteh 
upm  either  the  tiieory  of  plafntifTs  vwaasMp 
or  itf  her  odrene  pqaBOsslwi. 

8.  Actkai.  and  Bbbob  «s»22S— NBOBanTT-  or 
Objbotioh— Dbcbxi. 

An  eqoity  decree  win  not  be  dlstnxtwd  in 
particulars  to  which  neither  party  has  objected, 
althooA  In  snch  paiticulan  it  Is  not  raatoinad 
bjr  the  mridence. 

9.  Waikbs  AMD  Watbb  Coubsbs  «b>27— Pob- 

LIO  IiUrD—lBBIOAXIOir  DZtaaSB  — OKAHSB 

or  BouxDABT  or  Lard. 
Where  s  snblateral  irrigatlcai  dlteh  was  oott- 
atmcted  to  irrigate  land  wltliin  an  indoaure,  a 
portion  of  which  ffJl  within  defendant's  dalm 
upon  Borvey  by  the  govwnmen^  that  did  not 
operate  to  divest  plaintiff,  owner  of  the  indo- 
aure, of  title  to  the  ditches. 

10.  Waxvbs  and  WAnB  CorasBB  «»SS— IB- 
BIOATION  DrrOBBB  —  TiTLX  —  Suixs  —  Dx- 

csEB— SumoixnoT. 
In  a  suit  to  determine  title  to  Irrigation 
ditches  and  an  easement  therefor,  a  decree  held 
indefinite  in  description  of  the  ditches  In  ques- 
tion. 

Appeal  from  District  Ooiirt,  i*— gtf* 
Ooim^;  Jottn  A.  Mstlbows,  Jndga 

Salt  by  Emma  M.  Lowry  and  others 
against  Frank  O.  Carrier.  From  a  Jndg* 
ment  for  plaintiff  and  an  order  denylug  a 


new  trial,  the  flafWiflswl;  appcBls:  Order  a^ 
firmed,  and  cansft  reanaded,  with  dlrectioaia 
to  modify  flndinga  Bnd  docresk  and,  w^fBB 
so  soodlfled,  the  decree  to  stand  afllrmedl 

B.  K.  Chieadle,  of  I^wlstown,  and  Ford  8t 
Lino,  of  White  Sulphur  Springs,  for  appel- 
lant. 

Walsh.  Nolan  A  6caU<»,  of  Helena,  for  re- 
spondents. 

HOIXOWAT,  J.  This  snit  was  Instituted 
to  bara  d^wmlned  Uw  relsttre  rights  ot  the 
partlea  to  orartaln  Irrlgatlns  dltcBes.  Plain- 
tiffs prevailed,  and  defendant  appealed  from 
the  Judgment  and  firom  an  order  denying  his 
motlm  for  a  new  trial. 

There  Is  no  snbatantlal  conflict  in  the  evi- 
dence. Stated  In  gmeral  terms,  tbe  record 
discloses  that  ^niUam  Scott,  Magnus  Jobn- 
son.  and  Peter  Madson  sailed  open  and  in- 
dosed  certain  unsurveyed,  unappropriated 
pablic  lands  In  Meai^Ber  conn^ ;  that  Bootf  a 
inclosoie  was  Immediatdy  north  of  the  In- 
doenres  of  Johnson  and  Madson.  and  sepa- 
rated fn»tt  them  by  a  division  fmce;  that 
the  lands  are  arid  and  require  artifldal  Ir- 
rigation ;  that  about  1886  Scott  apprc^rlated 
000  Inches  of  water  from  Sheep  credc,  and 
constructed  a  main  ditdi  ronnlng  westerly 
from  the  creek  to  coawy  water  upon  the 
lands  whidi  he  bad  Indosed;  that  about 
1890  he  sold  to  Johnson  and  Madson  an  un- 
jdtTlded  half  Interest  In  his  water  right  and 
iQ  his  main  ditch  at  least  from  the  bead- 
gate  to  a  point  near  his  corral ;  that  at  this 
point  a  lateral  ditch'  was  constructed  to  con- 
vey water  tip<«  the  Johnson  and  Madson  In- 
dosures ;  that  later  two  other  lateral  ditches 
were  constructed — lateral  No.  2  tapping  the 
main  ditch  a  sbort  distance  west  of  the  cor- 
ral, and  lateral  No.  8  tapping  the  main  ditch 
a  considerable  distance  farther  west;  that 
a  snblateral  was  constructed  from  lateral 
No.  8 ;  that  all  these  ditches  were  construct- 
ed and  used  before  tho  government  surveys 
were  made;  that  lateral  No.  S  and  the  snb- 
lateral were  deHlgned  to  be  used,  and  were 
used,  originally,  to  irrigate  lands  within  the 
J(dm8on  and  Madson  Inclosures;  that  when 
the  lands  were  sarveyed  by  the  government 
In  1896  it  was  ascertained  that  the  several 
parcels  of  land  mentioned  did  not  conform 
to  legal  subdivisions;  that  the  fence  wliich 
separated  the  Scott  claim  from  the  Johnson 
and  Madson  dalms  was  moved  south  to  the 
quarter  section  Une^  with  the  result  that  a 
strip  of  land  theretofore  within  the  Johnson 
and  Madson  Indoaure  became  a  part  of  the 
Scott  claim ;  that  a  county  road  was  opened 
between  tbe  claims;  that  plaintiff  Lowry 
is  the  successor  in  interest  of  Johnson  and 
Madson;  that  defendaiU  Is  the  successor  in 
Interest  of  Scott;  that  the  other  plaintiffs 
are  lessees  of  i^alnttff  Lowry.  and  that  later- 


«s»Fpr otbir OBMS sam topis XBr-NUMBStln aU Kflr-Nttmbarea  Dlcarti  and Indaaea 


Digitized  by 


Google 


708 


m  PAdXIG  REPOBTBB 


(Kont. 


al  Na  1,  or  "Jjowrp  Branch,"  Is  not  limavM 
In  tbls  eontioTerv,  It  being  conceded  to  be> 
lon^  to  plftlntlff  Lowry. 

MB  we  understand  the  record,  the  court 
found  tluit  tbe  several  dltChes  to  wbich  cef* 
erence  Is  made  In  the  testimony  of  tbe  wl^ 
nessea  are  correctly  represented  by  a  map 
(Defendant's  Exhibit  A),  whldi  Is  here  re- 
produced with  Oie  addition  of  certain  flg- 
nres  to  IdeatUy  the  ditches  with  greater  par- 
tlcalarlty: 


On  the  map  to  which  reference  is  made, 
lateral  No.  1  la  designated  ^'Lowry  Branch" 
and  lateral  No.  2  Is  marked  "Carrier  Dttcb." 

The  isBoes  raised  by  tbe  j^eadlngs  are 
whether  plaintiff  Lowry  owns  or  Is  entitled 
to  nse  the  main  diteb  from  A  to  B,  and 
whether  she  owns  or  Is  mtltled  to  nse  lat- 
eral Na  3  and  the  snblateral.  In  her  com- 
plaint she  claims  title  to  them:  First,  by 
virtue  of  the  fact  that  they  were  construct- 
ed by  her  predecessors  In  interest  orvr  nn- 
Burreyed  public  lands;  and,  second,  1^  vir- 
tue of  adverse  use. 

Tb&  court  ftnind  that  die  laterals  in  dis- 
pute were  constructed  by  Johnson  and  Uad- 
aoD  to  irrigate  lands  within  their  Indosures, 
some  of  which  lands  feU  within  tbe  defend- 


ant's daim  whan  tbe  survey  was  made  and 
the  f«tce  ranoved  to  tbe  quarter  secUoa 
line.  Tbe  court  furtbor  found  that  for  more 
than  IS  years  prior  to  tbe  cMnmencement 
of  this  action  plaintiff  had  been  In  the  open, 
notorious,  oontlnuous,  and  adverse  use  of 
said  laterals  nnder  a  claim  of  rlg^  and  tbat 
for  more  tlian  10  years  prior  to  the  com- 
mencement of  this  action  defendant.  Carrier, 
bad  used  tbe  main  ditdi  and  laterals  other 
than  lateral  No.  1.  Tbe  court  concluded  tbat 
plaintiff  Lowry  and  defendant  each  owns  an 
undivided  half  interest  In  "said  ditch,  later- 
als, and  sublateralB  as  they  pass '  throut^ 
tbe  premises  of  defendant" 

Tbe  decree  awards  to  plaintiff  Lowry  an 
undivided  half  interest  in  certain  ditches 
and  an  easement  In  tbe  lands  at  det^dant 
through  wbicb  tbe  ditches  run. 

Defendant  complains  of  rulings  of  tbe 
court  KKCludtng  evidence  of  certain  flndUifs, 
and  of  tbe  decree. 

[1,  2}  1.  Up<m  tbe  trial  defendant  soo^t 
to  show  tbe  limited  amount  of  water  whldt 
had  been  or  could  be  used  upon  plaintiff 
Lowry's  lands  and  tbe  amount  used  and  nec- 
essary to  be  used  on  defendant's  land,  but 
the  court  excluded  tbe  evidence. 

The  respective  water  rights  of  these  par- 
ties were  not  Involved  directly,  but  if  plain- 
tiff Lowry  bad  grounded  her  title  to  tbe 
ditches  In  controversy  upon  p^escrlptl<Hi  et- 
cluslvely,  the  evidence  would  have  been  ma- 
terial. Ttie  extent  of  an  easement  acquired 
by  adverse  user  is  measured  by  the  extent 
of  the  use.  Sectlra  4512,  Rev.  Codes;  9  R. 
C.  L.  788,  and  cases  cited.  The  court  de- 
creed to  each  party  a  one-half  Interest  In 
tbe  ditches,  without  reference  to  tbe  extent 
of  the  nse  of  tbem  by  either.  Plaintiff  Low- 
ry pleaded  title  by  prescription,  but  retled 
also  upon  the  Ctct  that  the  dltdies  bad  been 
constructed  by  her  predecessors  at  a  time 
when  the  land  over  which  they  were  con- 
structed and  now  owned  by  defendant  was 
open,  public  land  of  tbe  United  States,  and 
the  evidence  given  dtfandant  UmaeU  tnUy 
sustains  this  latt«r  tbeory. 

Sections  2S38  and  2340,  United  Stetee  Re- 
vised Statutes  (U.  8.  Comp.  St  H  4047,  4048), 
Id  effect  grant  to  the  owner  ot  a  water  tigbt 
the  right  to  construct  ditches  ov«  Oie  pub- 
lic lands  for  tb»  purpoee  Of  nxidactlng  wa- 
ter for  irrigation  purposes,  and  In  effect  de- 
dare  that  tbe  subsequent  entryman  on  such 
Isnds  takes  than  burdened  with  Ok  ease- 
ment. Cottcmwood  Ditch  Co.  v.  Tbom,  39 
Mont  lis,  101  Pac.  825.  IM  Fac.  28L  Up- 
on the  nndlspdted  evidence,  Jtibnmm  and 
Madaon  became  the  owners  of  lateral  No.  8 
and  the  suUateral  by  virtue  of  the  fact  that 
they  constructed  them  on  public  land,  and 
as  such  owners  tiic?  were  entitled  to  uae 
them,  and  the  extmt  of  th^  uae  waa  of  no 
concern  to  d^endant,  in  the  abaoice  of  a 
aboving  of  abandenmeot  Srldanee  «£  itaD- 
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Ited  use  or  •!  Bomwer  mmld  not  alone  es- 
tabllab  abandcmineat  (Moore  t.  Sbemutn,  62 
Mont.  M2,  160  Pac.  808),  and  upoD  tbls  the- 
ary  of  tbe  caae.  the  ottOTed  evUloice  was 
tnuDaterial. 

[S]  While  It  was  permissible  for  plalnttffa 
In  their  complaint  to  firesent  their  claim  to 
these  ditches  Id  dUFerent  counts,  each  foand- 
ed  upon  a  different  theory  to  meet  the  ex- 
Igendee  of  the  case  as  disclosed  by  the  ev- 
idence (BlankendUp  t.  Decker,  34  Mont.  292, 
86  Pac  103S),  It  was  not  possible  for  them 
In  this  instance  to  maintain  both  theories, 
tor  they  are  incompatible;  yet  tbe  court 
finds  that  both  theories  are  sustained  by  the 
evldraoe.  If  lateral  No,  3  and  the  sublateral 
were  cwstmcted  by  Johns<m  and  Madsmi 
orer  public  land,  their  right  to  the  ditches 
was  confirmed  by  the  government  which  own- 
ed the  land;  and,  in  the  absence  of  aban- 
donment, they  could  not  thereafter  acquire 
the  same  character  of  title  by  adv«-se  user, 

[4]  Use  by  a  party  of  his  own  property  is 
never  adVOTse  In  tiie  sense  ttiat  the  term  "ad> 
verse^  'is  employed  In  the  law  of  prescript 
tioiv  "Adverse  possession  Is  the  open  and 
hostile  possession  of  land  under  a  dalm  o£ 
title  to  the  exdnslon  of  the  tme  owner."  1 
Words  and  Phrases,  Second  Series,  X36 ;  Seal- 
Ion  T.  Manhattan  By.  Oo„  1S6  N.  1.  800,  78 

N.  B.  284,  r  Ann.  Oat.  168. 

[1-7]  We  an  ccmfronted  by  a  decree  found- 
ed npon  theories  altogetlier  inconsistent;  but 
this  is  a  suit  in  equity.  Tbe  evidence  in  its 
entirety  is  before  us,  and  we  are  authorised 
by  section  6253.  Revised  Codes,  to  dispose 
of  the  catise  on  its  taterlts.  Pew  v.  Johnst»s 
S5  Mont  173,  88  Pac.  770,  110  Am.  St  Bep^ 
8S2.  If  the  theory  of  adverse  user  be  adopt- 
ed, a  new  trial  most  be  ordered  (1)  for  the 
error  of  the  court  In  excluding  evidence  of 
the  extent  of  the  use;  and  (2)  because  the 
evidence  Is  Insnfilclent  to  snatain  the  finding 
that  pinintiff  rxtwry  acquired  a  one-half  In- 
terest. But  the  evidence  is  anfllclent  to  sus- 
tain the  findings  to  the  effect  that  title  to 
lateral  No.  3  and  the  suMateral  was  acquir- 
ed by  virtue  of  the  fact  that  those  ditches 
were  constructed  by  Johnson  and  Madson 
over  public  land,  and  that  plaintiff  Lowry 
succeeded  to  their  rights,  and  we  adopt  this 
theory  of  the  case.  It  involves  the  ellmlna- 
tion  from  finding  No.  7  of  all  reference  to 
the  adverse  use  ol  these  ditches  hy  jdalntiff 
Lowiy  and  her  predecessors  in  Interest 

Comi^alnt  Is  made  also  that  the  court  re- 
fused to  permit  defoidant  to  show  that  all 
of  plaintiff  Lowry'a  Irrigable  land  can  be  wa* 
tered  soccesafuBy  fran-the  "Lowry  Brancii." 
The  ruling  was  correct  upon  either  theory 
of  the  case  indicated  above.  If  plaintiff 
Lowry  acquired  an  intwest  in  lateral  No.  8 
and  the  soblateral,  rtther  by  grant  or  pre- 
solptlon,  she  owddoC  be  compelled  to  snrrtfi- 
der  Uiat  pn^erty  rlgM  because  Its  tanctKm 


can  be  performed  by  other  prapertf  whldi 
she  owns, 

[I]  2.  Defendant  cannot  complain  that  the 
court  foond  that  Johnson  and  Madson  con- 
structed lateral  Na  8  and  the  snblateral.  His 
own  testimony,  glv^  on  cross-ecamlnatloni, 
establishes  the  fact  beyond  controversy.  Kel* 
ther  can  he  object  that  the  court  awarded 
to  plaintiff  Lowry  an  undivided  half  Interest 
In  those  ditches,  for  upon  the  theory  of  the 
case  now  under  consideration,  the  court 
might  have  awarded  them  to  her  In  their  en- 
tirety. She,  however,  does  not  complain  of 
the  limited  interest  decreed  to  her.  nor  of 
the  fact  that  the  decree  does  not,  la  express 
terms  at  least,  award  her  any  interest  la  the 
main  ditch  between  points  A  and  B. 

It  Is  not  made  plain  upon  what  theory  the 
court  granted  to  defendant  an  undivided  half 
Interest  In  lateral  No,  3  and  the  sublateraL 
Assuming  that  these  ditches  belonged  to 
plaintiff  Lowry  and  her  predecessors  from 
tbe  date  of  th^  constructlcm,  they  remain- 
ed her  property  after  she  succeeded  to  the 
interests  of  J<dmson  and  Madson,  unless  she 
abandoned  them  tn  whole  or  in  part,  or  nn- 
leea  defendant  acquired  an  Interest  In  them 
by  inescrUitlon,  and  the  eridence  does  mrt 
nuri^in  either  of  these  alternatives;  fur* 
thennor^  defendant  does  not  claim  that  he 
acquired  title  by  adverse  user,  but,  on  the 
ccmtrary,  he  denies  that  plaintiff  Lowry  or 
her  predecessors  ever  had  any  interest  In 
any  lateral  or  snblateral  other  than  lateral 
No.  1,  the  "Lowry  Bran<^'*  However,  aj 
nether  party  complains  of  the  decree  In  the 
particulars  Just  mentioned,  we  refrain  from 
further  oHumeait  upon  than. 

[I]  8.  Lateral  No.  8  and  Ote  sublateral 
were  eonstmcted  to  Irrigate  lands  originally 
within  tbe  Johnson  and  Madson  Indosarea, 
but  the  fact  that  a  tiottt(»  of  ttiose  landa 
fen  wfOiln  the  Unes  of  defendant's  claim 
when  the  survey  was  made  and  the  dlvtsloo 
fence  was  moved  did  not  operate  to  direst 
plaintiff  Lowry  of  her  title  to  tbe  ditches  or 
Invest  defdndant  with  title  to  ttkMU. 

[11}  4.  In  its  coDduslon  of  law  No*  2  ttw 
court  declared  that  plaintiff  Lowry  "Is  en- 
titled to  the  right  to  use  said  ditdi,  laterals 
and  Bublaterals  as  they  pass  through  the 
premises  of  the  defendant,"  The  language 
is  indefinite,  but  sufltdattly  comprehensive 
to  Include  ditches  not  in  controversy,  and  to 
which  plaintiff  Lowry  neith^  has  nor  dalms 
any  right  The  decree  awards  to  Mrs.  Low- 
ry *^n  undivided  one-half  IntMest  in  the  lat- 
eral ditches  mentioned  and  described  in  her 
complaint"  and  "an  easement  In  the  land  of 
defendant  through  which  said  ditches  run," 
and  then,  as  if  to  Identify  with  minute  par- 
ticularity tbe  dlttihes  referred  to,  tbe  decree 
continues: 

"He  said  ditches  being  the  ones  vest  of  t&e 
first  lateral  tapping  tbe  main  ditch  which  takes 
water  to  the  land  of  the  plaintiff  Emma  M: 
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iMray,  tht  Brid  dltehH  belnf  abont  8  feet  wide 
on  top  and  about  2  feet  deep,  and  each  beini 
aboat  600  feet  In  laucUi  aa  Uuy  tun  tbroagfa 
deCenda&t'a  land."  ' 

The  only  dittoes  menttoned  in  tbe  testi- 
mony wbldr  meet  the  description  just  given 
in  any  degree  are  laterals  2  and  8.  There 
Is  not  any  flodlng  that  plaintiff  Ixtvrcy  has 
an  Interest  In  lateral  No.  2,  and  such  a  find- 
ing cannot  be  implied,  for  there  Is  not  any 
evidence  to  support  11;  and,  furthermore,  it 
Is  not  involved  in  this  controveray  by  tJie 
pleadings,  ^le  complaint  describes  but  one 
lateral  (No.  S)  and  one  snblateral. 

To  the  end  that  these  parlies  may  under- 
stand d^nltely  their  respective  rights  under 
the  decree,  a  copy  of  the  map  (Defendant's 
Exhibit  A),  with  the  laterals  numbered  as  in 
the  diagram  h«rein  produced,  should  be  at- 
tadied  to  and  made  a  part  ot  the  decree,  and 
the  first  paragraph  of  the  decree  aSunild  be 
amended  to  read  as  follows: 

"It  la  her^y  ordered,  adjudged,  and  decreed 
Uiat  the  said  plaintiff  Emma  M.  Lowry  la  now 
tlie  owner,  in  the  possession  and  entitled  to  the 
possession  and  use,  of  an  undivided  one-half  In- 
terest in  the  lateral  ditches  mentioned  and  de- 
scribed in  her  complaint,  to  wit,  lateral  No.  3 
and  the  snblatmal  shown  upon  the  map  hereto 
attached  and  hereof  made  a  part,  and  has  an 
easement  In  the  land  of  the  defendant  throusb 
which  said  ditches  run,  said  land  of  defendant 
belnff  described  as  the  south  halt  of  tiie  north- 
west quarter  of  SectltHi  29,  and  the  soudi  half  of 
the  northeaat  quarter  of  section  30,  townsUp  12 
north,  range  7  east,,  in  Meaidisr  county.  Mont." 

The  order  overmllng  the  motion  for  a  new 
trial  is  affirmed.  The  cause  is  remanded  to 
the  district  court,  with  directions  to  mod- 
ify the  findings  and  decree  in  accordance 
with  the  views  herein  expressed,  and,  when 
so  modified,  the  decree  will  stand  affirmed. 
Each  party  will  pay  his  own  costs  of  these 
appeals. 

Modified  and  affirmed. 

BStAJ^fnSt  0.  J.,  and  PIOOITF,  J„  concur. 


DICKGB90N  v.  MASSES  et  al. 
(Supreme  (Tourt  of  Idaho.    Dec.  80,  1918.) 

UDtrr— Dbbouftion. 
WheM  a  oanal  aystem  40M  miles  In  lengUv 
with  right  of  way,  having  a  great  variety  ot 
courses,  and  having  several  reservoir  sites  as 

adjuncts  thereto.  Is  described  on  the  assessment 
roll  as  "canal  6000,"  or  as  "also  canal  valued 
at  5000,"  such  description  Is  so  Indefinite  and 
vncertain  as  to  Invalidate  such  an  attempted 
assessment,  and  a  tax  sale  and  tax  deed  based 
thtrson  do  not  iverate  to  convay  say  title  to 
■odi  canal  aystniu 


2.  TAxanoir  ^•^BS-Taz  Sua— Taxxditt— 

Whm  •  esnsl  system,  with  right  of  way 
sod  rssem^  sltesb  is  daseribed  in  the  asssss* 

ment  roll  ss  "46.79  ndles  of  cansl,  right  oC  way 
and  resexTolr  sites  1,674;  1.87,2;  1*684,"  socb 
assessment  ia  Invalid,  as  being  indefinite  and 
uncertain,  and  a  tax  sale,  and  tax  deed  based 
thereon,  do  not  operate  to  convey  any  title  to 
such  canal  system. 

S.  Advxbsb  PoSBEasioiT  ^998— PAnwn  or 

T-axxs— CoKTinunT. 
Where  adverse  possession  wUh  payment  of 
taxes  for  6  years  Is  relied  upon  as  the  basis 
of  title  to  land,  micii  adverse  possession  must 
continue  for  the  full  period  of  5  years,  and  the 
taxes  mast  b«  paid  for  the  full  period  before 
they  wiU  operate  to  divest  the  record  titls. 

4.  QviBrnra  Vntx  ly  ilipg)  —  SviDEifCB— 
Recosd. 

When  strangers  to  the  record  In  resl  so- 
tato  foreclosure  proceeding^  who  do  not  claim 
any  interest  in  the  property  at  the  time  of  fore- 
(dosure,  object  to  the  Introdnction  of  the  rec* 
ord  In  another  action  to  quiet  title  on  the 
ground  that  they  were  not  partial  to  the  fore- 
closure proceedings,  and  the  record  is  offered 
in  evidence  for  the  purpose  of  tracing  a  wmu- 
plete  chain  of  titie  to  land,  the  t^jectiou  to  the 
Introdnotioa  of  the  record  is  not  well  taken. 

Appeal  from  District  Court,  Banno<A  Oonn- 
ty;  John  J.  Gnheen,  Judge, 

Action  to  quiet  title  by  Fred  W.  DIckersoo 
against  R.  £.  Hansen  and  others.  Jadgment 
for  plahitlff,  and  defteidantg  aroeaL  Af- 
firmed. 

BtMm  ft  Holden,  of  Idaho  Valla,  and 
Georse  F.  Hanabroagh,  of  Blackfbotp  tot  ap- 
peUaat& 

BndsB  ft  IfeniU,  of  PoeateOOh  fbr  nspond- 
ent 

00  WEN,  District  Judge.  Action  to  quiet 
tttl&  Raspondoit,  vho  wu  the  plaintlfC  be- 
low, aaswts  title  to  what  la  commcmly  known 
as  the  Bancroft  Land  ft  Irrlgatton  Company 
canal  systrai,  sttnated  In  Banno^  oounty, 
Idaho.  The  system  Is  descrlbA  at  length 
in  the  complaint,  and  in  the  cross-complaint* 
and  vpears  to  be  a  canal  aome  49.76  miles 
in  length,  with  necessary  right  of  way,  reser- 
voir, etc.,  diverting  vrater  from  Soda  oeek 
and  Spring  creek,  and  diatrlbating  this  water 
in  a  general  nortbvesterly  dlrectifm  aa  fiar 
as  the  town  of  Buicroft 

The  respondent  dalnis  titl»  by  r^nlar 
chain  from  the  Oadie  VaHey  Oanal  0(»apany 
and  the  Cache  Valley  Land  ft  Oantf  Oona- 
pany,  i^cb  oompanloi  ouutmeted  flw  ca- 
nal, canmMndttg  aboat  the  year  388^  wUla 
ttie  appdlants  dalm  tltta  by  vlrtne  oC  oar- 
tain  tax  proceedings  and  tax  flwidii,  ana  also 
by  adverse  poasessUm. 

Oomplalot  was  aied  October  14»  1915;  the 
answer  and  ccosa-complalnt,  January  M, 
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191«.  Trial  ^  tttd  be<M«  tbt  aowC  Avtil, 
1917,  and  findings  and  decree  afterwuds  en- 
tered, fnni  wliidi  deme^'  an  q^Mal  baa 
been  taken  to  tbls  court  Some  18  assign* 
menta  of  error  are  relied  upon  bgr  ttie  appel- 
lanta,  but  It  will  be  necessary  to  consider 
only  a  small  portion  of  them,  aa  the  others 
necessarily  fall  from  the  decbdon  ot  tboae 
considered. 

The  first  aa8ivudB«Bt  of  em*  la  the  alleged 
fallim  of  the  coort  to  find  vpoa  flie  tsraa 
of  adverae  posassalon  for  s  years  as  present- 
ed the  CToas-ccwnplalPt.  The  findings  have 
been  examined  with  some  care  as  to  this 
QuesttoD,  from  wlihdi  it  aiweaia  to  tMs  oonrt 
that  the  court  below  made  the  necessary 
findings,  the  fannre  to  make  whidi  Is  aaalsn- 
ed  aa  emw. 

C3]  Paragraidi  10,  snbdlvistona  (a)  to  (k), 
of  the  findings,  otmtiUn  complete  redtala  ct 
the  facts  upon  which  ai^pellanti^  claim  to  tJie 
propnty  is  based,  as  alleged  in  cross- 
oomplalnt  Snbdlrlsion  (1)  finds  that  they 
did  not  bare  the  qniet  or  peaceable  posaea- 
slon»  or  occnpant?,  or  any  poBsesslon  or  oc- 
copancy*  of  the  property  for  a  period  of  6 
years  before  the  commencement  <tf  the 
tlon;  and  subdivision  (k)  finds  spedflcaUy 
as  to  Om  paymoit  of  the  taxes,  showing  that 
they  had  not  paid  tliem  fbr  the  foil  5-year 
period  prior  to  the  filing  of  the  respondoifa 
complaint  to  Qulet  title. 

t1]  It  la  next  claimed  Uiat  the  court  com- 
mitted oTor  In  holding  a  certain  tax  deed 
dated  .S^>tember  28,  1911,  and  certain  tax 
oertlflcatea  Issued  In  the  years  1910,  1909, 
and  1908,  to  be  invalid  and  vtAA.  The  tax 
deed  in  gneatlon  was  based  npon  a  tax  cer- 
tificate €t  Bale  Issued  to  Bannock  cotinty  In 
July,  1907,  npoD  a  purported  sale  tor  the 
taxes  of  1006;  whldi  certificate  waa  assigned 
to  appellants  a  short  time  before  the  issn* 
ance  of  the  deed.  The  only  description  or 
Usttng  of  Che  canal  proper^  npon  the  assess- 
moit  roll  for  the  year  1900,  was  "canal 
9000*' ;  the  delinquent  list  was  pubUshed  txa 
a  period  of  only  2  weeks,  and  the  notice  of 
the  date  of  sale  t3i«rela  fixed  soch  date  omy 
87  da^  from  the  date  of  the  first  publica- 
tion, and  die  tax  deed  Itself  contained  no 
description  of  the  canal.  Under  sach  cir- 
ca mstances  it  was  not  error  to  hold  the  deed 
invalid.  A  valid  tax  deed  may  not  be  based 
opM  an  assessment  containing  an  insnffl* 
dent  deacrlptlon.  Boom  v.  Cooper,  22  Ida- 
ho, 401,  126  Fac.  770;  Wilsm  v.  Jarron,  28 
Idaho,  B68,  181  Pae.  12.  Besides  the  sale 
waa  not  adverUsed  for  a  snffldoit  Isn^ 
of  time  and  the  sale  was  prematurely  h^ 
A  valid  deed  could  not  follow  npon  audi  e»> 
sential  departures  from  the  statute.  O'Hara 
T.  Parker,  27  Or.  106,  89  Pa&  100*;  Cad- 
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man  v.  Bmia,  18  OkL  638,  85  Pac.  846; 
Carpenter  r.  Sfainnenh  106  Cal.  850,  41  Pac. 
473. 

[4]  In  proving  the  chain  of  title  rdled  up< 
oa  raq>ondent,  cwtaln  exhibits  were  of- 
fered and  xecrtved  in  evidence,  to  which  the 
appellants  objected,  and  their  admission  is 
assigned  as  error.  Theaa  exhlMts  oondsted 
ot  records  from  the  fedwal  court  in  fbredo- 
sare  proceedlnga  resulting  In  a  sale  ot  the 
canal  property  some  years  prior  to  the  time 
appdlants  didmed  any  interest  in  flie  prop- 
erty. And  tlie  objection  was  based  upon  the 
fact  ttiat  n^fher  the  appellants,  nor  any  one 
from  whom  they  dalmed,  were  parties  to 
the  foreriosure.  This  was  not  proper  ground 
for  objection  to  ttiese  exhibits,  as  they  con- 
stituted merely  a  link  in  the  chain  of  title 
of  respondflnt,  and  thm  waa  no  error  Id 
their  admission. 

Nor  was  there  any  error,  which  this  court 
wiU  oonatder.  In  the  ruling  of  Ow  trial  eonrt 
in  r«Eennee  to  the  alxterath  asalgnment  of 
error,  aa  the  evldmce  Involved  in  the  ques- 
tion to  whidi  objection  was  made,  imd  ap- 
parently ruled  out,  was  later  on  in  flie  course 
of  the  trial  all  admitted  in  answw  to  other 
questions. 

[2]  Other  asstgnmoita  of  error  were  predl* 
cated  upon  ttie  failure  of  the  court  to  hold 
that  appdlante  were  entitled  to  a  deed  to  the 
canal  property  from  the  tieasurw  and  oc 
bffldo  tax  collector  of  BannocA:  coun^  upon 
demand  of  their  agoit  In  TannaiT,  1916.  nie 
denand  for  this  deed  was  based  upon  tax 
certificate  Na  48,  issued  at  a  purported  sale 
of  the  iffoperty  In  1010  for  the  taxes  of 
1900.  The  description  of  the  property  con- 
teined  In  the  assessment  roll  for  ^t  year, 
upon  whidi  all  subsequent  proceedings  were 
based,  was  *'^76  miles  of  canal,  right  of 
way  end  reservoir  sites,  1,07,1*  1,67,2; 
1,68,1.''  A  tax  deed  with  such  a  deacrtption 
as  this  would  not  conv^  any  title  and  would 
be  void  for  ledi  of  description.  Booth  r. 
,Cooper,  22  Idaho^  461,  128  PaC:  776;  WUf 
son  T.  Jarron,  28  IdidK^  088,  181  Pae.  12. 
Besides  at  Hie  time  th«  deed  was  demanded 
it  was  refused  for  the  reasm  that  Tedemp< 
tion  had  beat  made  by  payment  of  the  taxes 
for  that  year,  and  before  any  such  deed 
could  Issue  tlM  purdiaser  at  a  tax  sale,  or 
his  successor  in  interest,  must  serve  the  no- 
tice and  file  the  affidavit  required  by  the  act 
of  the  Legislature  at  the  extratwdinary  ses- 
sion of  1912.  Seas.  Laws  1912,  p.  48,  |  27; 
Rioe  T.  Bock,  20  Idabo^  002,  144  Pac;  T80^ 

The  Jadgmoit  of  flu  district  court  shoidd 
be  aflbnned;  and  it' Is  ■»  ordored.  Coats 
awarded  to  respondent 

MOBOAN  and  BIOS,  JJ.,  concur. 
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BERNARD  «t  al  T.  FISHER  «t  •L 
(SmtrenM  Coart  of  Zdsbo.    Mordi  29,  1918.) 

OONTKACTS  ^s>27S— PaBTIAI.  RB8CIS8I0K— RB- 

TKimoir  or  BinFiTB— Enfobcembnt. 
A  party  to  a  contract,  the  proTiaioos  of 
which  are  not  aquurable,  cannot  arail  himieU 
and  banaflt  b^,  aome  pwtioBa  of  tt  and 
rapndiate  othen,  nor  can  b«  nsdad  aome  parta 
of  it  and  enforce  othera.  It  moat  be  nnllifled 
in  toto  w  nctC  at  all.  Having  elected  to  aue 
upon  certain  of  ita  tenna^  he  ia  bound  by  aU 
of  them. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Actkm  by  James  O.  Bernard  and  anotho- 
againat  Bury  L.  Flsha*,  A.  EL  WUaon,  and 
another,  to  £orecloee  a  lim  for  work  and 
material!,  irltli  covnterctalm  by  defendants 
Fisher  and  WUaon.  Judgment  on  their  conn* 
terdalm,  and  iteintlfta  appeal.  Afflrmed. 

Richards  &  Haga,  McKeen  F.  Moirow,  and 
Ira  B.  BarlKr,  all  of  Boise,  for  appellants. 

H.  L.  Fisher  and  E.  J.  Dockery,  all  of 
Boise,  for  respondent. 

MORGAN,  J.  This  action  was  commenced 
by  aH>eilants  to  foreclose  a  lien  for  work 
performed  and  materials  famished  in  the 
owstraetlni  of  an  Irrigation  system.  It  was 
alleged  In  the  complaint  that  a  contract  was 
entered  Into,  on  September  l(y,  1912,  between 
appellants  and  ToqKmdraitB  Fisher  and  Wil- 
son whl(^  was,  by  mutual  consent,  amended 
and  supplemented  on  November  22,  1812, 
and  thereafter  by  other  contracts  and  agree- 
mmts,  whereby  appdlants  were  to  be  paid 
certain  sped  fled  sums  of  money  for  perform- 
ing labor  and  furnishing  materials  employed 
and  used  In  the  construction  of  the  system; 
that  th^  proceeded  under  the  contracts  and 
emplf^ment,  performed  the  work  and  fur- 
nlsbed  the  materials  as  therein  provided, 
amouutlni^  according  to  the  terms  thereof, 
to  918,728.97.  and  that  no  part  of  the  same 
bad  been  paid  except  9&JS0(K  Judgment  for 
the  balance  was  demanded,  and  foredo^nie 
of  the  lien  prayed  for. 

BespottdODita  Fisher  and  Wilson  answwed 
separately,  and  alleged  that  the  work  and 
materials  were  performed  and  furnished  un- 
der the  contract  of  Norember  22,  1012,  and 
that  the  amount  whldt  beeame  due  tberoCnr 
was  $8JA7.Sfik  and  do  niore;  that  by  the 
ttfms  the  otmtract  appellants  a^eed  to 
accept  as  payment,  and  that  they  had  been 
paid,  therefor  by  the  .assignment  of  and  de- 
lively  to  tb«n.  <m  Novembw  22,  1912.  a  cex^ 
tidn  real  estate  mwtgage  tor  the  aom  of  94.- 
000,  nude  by  om  Carl  Ei.  Bachman,  and  by 
delivery  of  water  to  Uum,  according  to  ttie 
terms  of  ttie  ctrntzact,  of  Uw  agreed  value  of 
9&000.    A  number  of  connterdalms  and 


REPOBTBB  (Idaho 

cfoss-complalntB  were  iled  trltb  Oie  answer, 
among  them  being  one  for  $000  for  money  al- 
leged  to  have  beoi  loaned  by  req;>oadeot8 
Fisher  and  Wilson  to  am>ellants,  which  was 
allowed  by  the  court  ^e  other  grounds  of 
cross-complaint  and  counterclaim  were 
ther  abandtmed  or  disallowed,  and  will  not 
be  discussed. 

The  court  found  that  appellants  performed 
work  and  furnished  materials  to  the  amount 
of  ¥8,244.76.  according  to  the  prices  fixed  In 
the  contract,  whldi  had  been  paid  In  the 
manner  and  form  therein  provided  for,  and 
r«idered  judgment  tliat  they  take  nothing 
by  their  action,  and  that  respondents  Blah- 
er  and  Wilson  recover  from  them  the  sum 
of  $600,  mentioned  in  the  Counterdaim  above 
referred  to,  together  with  Interest  thereon 
and  costs.  This  appeal  la  from  the  Judg- 
ment 

The  record  discloses  that  the  parties  at- 
tempted to  enter  Into  a  contract  on  Septem- 
ber 10,  1912,  which  was  never  fully  consum- 
mated ;  ttiat  subsequent  thereto  negotnitlons 
were  had  between  them,  which  resulted  in 
the  contract  of  Novonber  22,  1912,  in  which 
the  attempted  contract  of  September  lOth  and 
the  subsequent  n^otlatlons  were  merged. 
It  appears  that  a  portion  of  the  work  of  con- 
structing the  system,  which,  according  to  the 
terms  of  the  attempted  contract  of  September 
10th,  was  to  have  been  undertaken  by  appel- 
lants, was  excluded  from  that  of  November 
22d,  and  was  performed  by  one  Keith,  under 
a  contract  which  he  entered  Into  with  Fisher 
and  Wilson.  Appellants  included  the  amount 
earned  by  Keith  In  their  claim  that  $18,72a67 
was  originally  due  to  them,  and  the  credit  of 
$6,500  allowed  respondents  In  the  complaint 
was  made  up  of  the  value  of  water  ri^ts 
received  by  him  in  payment  for  his  work  and 
the  $500  mentI(Hied  in  the  counterclaim.  In 
addition  to  the  amount  earned  by  Keith,  and 
paid  to  him  as  above  stated,  appellants  con- 
tended they  were  entitled  to  compensation 
amounting  to  $1,506.03  arising  from  the  per- 
formance of  his  contract,  which  was  includ- 
ed in  the  balance  they  claimed  to  be  due  to 
th«n.  This  contention  was  not  sustained 
by  the  evidence,  and  was  properly  disallow- 
ed by  the  trial  court 

The  contract  of  Novcsnber  22d  contained 
the  following  provision: 

"Said  aeeond  porttes  [oppaUutd  agree  to 
ooGWt  la  paymsnt  of  mowys  doe  lor  aald  ex- 
eavatlM,  concrete,  flume  and  bridge  work,  wa- 
ter ri^ta  in  said  irrigatioo  systam,  BttpiUatcd 

and  specified  in  the  water  contracts  for  said 
irrigatitm  aystem  at  the  rate  of  $25.00  ptx. 
1/100  second  foot  of  water  to  the  extent  of  six 
thousand  ($6,000.00)  dollars  and  the  assign- 
ment of  a  mOTtgage.  dated  Nov,  4tfa,  1912,  made 
and  exacated  by  Gari  El.  Bachman  to  Harry  I*. 
FMier  and  Albert  BL  WUbob  npOB  the  B.  W.  H 
oftheM.  EL^andtheW.  Hotflie&B. 
HondtheS.  IB.%oftbeaB.K.  8ee.l8b 
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Tp.  1  8.  B.  2  W.  for  tan  thwMaiid  doOui 

Hie  erldence  shows  appellants  received  the 
mortgage  and  certain  promissory  notes,  men- 
tlMied  therein  as  betng  secured  thereby; 
that  they  received  and  used  the  water  men- 
tioned In  the  contract,  and  had  beea  offered, 
prior  to  the  commencement  of  the  action,  and 
were  tendn^,  at  Oie  trial,  stock  In  an  Irri- 
gation company,  the  members  of  wMch  are 
the  owners  of  land  to  be  watered  the 
system,  oi^nlzed  fbr  the  parpoees  of  taking 
it  over  and  owning  It. 

Elfforts  were  made  at  fbe  trial  to  show  tiiat 
Bachman,  who  gave  the  mortgage,  did  not 
own  the  land  therein  described,  and  that 
the  irrigation  aystun  was  not  constructed  In 
accordance  witb  the  water  contracts  above 
mentioned;  also  that  fbe  water  rights,  evi- 
denced by  flie  shares  of  stock,  were  not  sn«h 
as  It  had  been  agreed  between  the  parties 
appdlants  dwnld  recdm  SoCh  evldmee 
was  properly  ex<dnded. 

It  will  be  noted  that  wblle,  by  the  portion 
of  the  contract  quoted  above,  appellants 
bound  themselTes  to  rectfve  water  rU^ts  and 
the  assignment  of  tb»  mntgage  referred  to 
therein  as  paymoit,  reepmidente  bad  the  op- 
tion to  pay  ca A  or  to  make  paymoit  tu  the 
other  manner  therein  specified.  They  exer- 
cised tlidr  trptim  by  d^verlng  watw  and 
toideriiv  water  lights,  and  by  the  execution 
and  d^vety  of  an  asstgnment  of  the  mort* 
gaga  as  paymoit  in  toll.  Appellants  do  not 
sed:  to  rescind  the  oontract  la  toto  and  to  re- 
cover the  reasonable  value  of  their  services 
and  materials.  Tlwy  do  not  allege  tliey 
were  induced  by  frand,  mlsrepresentatlai,  or 
mistake  to  accept  the  water  rigbts  and  mort- 
gage In  Ignorance  of  their  reel  character,  nor 
do  they,  having  failed  to  return  the  proper- 
ty delivered  to  ttwim,  or  to  allege  any  reastm 
for  their  failure  so  to  do,  sue  for  the  dam- 
age resulting  from  the  difference  between 
that  which  thev  received  and  that  which 
Ui^  ooDtoid  tb^  ynn  entitled  to.  Having 
retained  this  property  they  must  be  held  to 
have  received  U  in  full  payment  of  tike 
amount  due  them  under  the  contract,  and 
cannot  be  heard  to  say  they  accepted  It  in 
partial  payment  or  on  account  They  at- 
tempted la  Oils  action,  to  avail  themselves  "dt 
ttie  portion  of  Qw  oontract  which  fixes  the 
amount  of  their  oompensatioo,  and  they  can- 
not repudiate,  but  must  be  held  to  be  bound 
by,  the  provisions  thereof  whlA  gave  re- 
spondmts  an  option  to  pay  with  water  rights 
and  a  mortgage  Instead  (tf  money.  Caldwell 
r.  Roddy.  2  Idaho  (Hasb.)  1. 1  Paa  389:  Qir- 
ouard  f.  Jasper,  218  Haas.  318k  108  N.  B. 
819;  Pierce v.Marptek  148 Pa. 69, 28 AtL  1008, 
33  Am.  St.  Bep.  806;  Osterllsg  r.  Cape  May 
Hotd  Co.,  82  N.  J.  Law,  660.  83  Aa  887; 
Johnsm  v.  Gook«-ly,  88  md.  151;  Cole  ▼. 
Smith,  20  Colo.  GOB,  S8  Pac.  1086. 


Certain  other  points  are  dUscussed  In  ap- 
pellants' brief,  but  we  find  them  to  be  with- 
out merit 

The  judgment  la  affirmed.  Costs  are 
awarded  to  respondents. 

BIOE,  J.,  concurs. 

BUDGE,  C.  3^  sat  at  the  hearing,  but 
took  no  part  In  the  opinion. 

On  Blearing. 

MORGAN.  G.  J.  In  this  case  a  rdiearing 
was  granted.  argumMits  have  been  submit- 
ted, and  the  matter  has  been  again  consider^ 
ed  by  the  court  with  the  result  tbat  the  de- 
cision heretofore  rmdered  la  adhered  ta 

BIOB,  J.,  concurs. 

BUDGE,  3^  did  not  particlpato  In  the  for- 
mer opinion  nor  In  this  one. 


OAPPMAYEB  et  sL  v.  WILKENSON  et  aL 
(No.  S253.) 

(Supreme  Court  of  Utah.    Dec.  10,  1918. 
On  Petitloo  lor  Rehearing,  Jan.  9. 19ia) 

1.  Deeds  «=961,  177  —  DxtivEBT  —  TiiOE  0¥ 
Takzko  XnECT. 

Where  grantor  driven  a  deed  to  a  third 
person  absolutely  as  his  deed  without  reflerva- 
tkm,  and  without  Intending  to  reserve  any  con- 
trol over  the  instrument,  to  be  ddivered  at  his 
death,  the  deed  takes  eStet  on  delirwy  to  the 
third  persoQ,  and  the  grantw  eannot  revest  him- 
self with  title  by  reiwoeasiwi  or  destruction  <tf 
the  deed.i 

2.  Deeds  «=»S8(1)— Dbuvebt— RBSUVAZZOir 

BT  GRAnXOB— "SuaSEnDEBBD." 
The  words  in  an  escrow  agre«Dent,  "or  this 
may  be  surrendered  at  any  time  at  request  of 
d^er,"  held  not  to  mean  that  the  grantor  could 
recall  the  deed  at  bis  pleasure,  but  tbat  he  could 
have  it  d^vered  to  the  grantee  at  any  time 
(citing  Words  ft  Plnases,  Surrender.  See.  also, 
Words  ft  Phrases,  Second  Series,  Surrender). 

3.  Infants  ^=»2^EaTOPPEii— Pbopebtt. 

Minora  cannot  be  estopped  from  asserting 
rights  to  land  by  remaining  quiet  while  another 
deals  with  the  land  in  whidi  they  are  interested. 

4.  Tendob  and  Pubchaseb  «s»22S(3>— Uhb>> 
coBDED  Deeds— Notice. 

One  taking  a  conveyance  of  land,  knowing 
that  tiiird  parties  had  some  interest  In  the  prem- 
ises, took  subject  to  any  equities  or  Interests 
that  the  third  parties  may  have  had,  even  thoagh 
their  rights  were  evidenced  by  unrecorded  deeds 
in  maow,  under  Oomp.  Laws  1907,  |  2001. 

5.  Cancellation  ot  Inbtvuhents  «=s>24(4}— 
Betubn  of  Pbopbbtt— NECEsarrr. 

In  action  to  set  aside  exchange  of  land, 
defendants  having  transferred  personal  property 
in  addlt^  to  land,  plaintiff  should  not  be  denied 
recovery  by  mere  fact  that  Its  pswsoaal  property 
ooold  not  be  reetofed. 


«BaFor  othw  ssses  am  sasu  topic  and  KKT-NUUBER  is  sll  Ker -Numbered  IHssits  and  IndSMs 
*WUsOB  V.  WU«)n.  n  Utab,  178.  »  Pa&  MB. 
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Appeal  from  District  Court,  Utah  Oonnty; 
A.  B.  Mcwgan.  Jndse. 

Action  by  Lewis  B.  Oappraayer  and  oth- 
ers, by  their  gnordlan  ad  litem,  Julles  Aq- 
dersoQ,  and  another,  against  Walter  WUken- 
son  and  others.  Judgment  for  defendants, 
and  plalntlfls  api>eaL  Bemanded  with  dl- 
rectlfms. 

Lewis  Larson,  of  Mantl,  fw  appellants. 
ETans,  Folland  ft  Dnii%  of  Salt  Lake 
Glty,  for  rei^ndeiita. 


GIDEON,  J.  Lewis  B.  Gappmayer  and  four 
other  Infants,  by  th«lr  guardian  ad  litem, 
Jnlles  Anderson,  and  Anna  la  Priel  Gapp- 
mayer bring  this  action  against  th«  defend- 
ants Walter  Wllkens<m  and  Hattie  WUken- 
son,  to  have  declared  nnll  and  void  and  of 
DO  effect  a  conveyance  made  by  the  defend- 
ant William  R.  Nelson  of  certain  real  prop* 
erty  located  In  Utah  county  to  said  defend- 
ants WUk«iBon,  and  that  the  title  to  the 
same  be  revested  In  these  plaintiffs;  and 
plaintiffs  also  ask  that  the  title  to  the  prem- 
ises conveyed  by  the  defendants  WQkenson 
to  tttftlr  cod^endant  Nelsm,  and  by  said 
Nelson  conveyed  to  these  plaintiffs,  be  re- 
stored to,  and  be  decreed  to  be  the  prc^wrty 
of.  the  said  Walter  WlUceoKm  and  Hattie 
Wllkenson. 

The  defendants  -Wllkeoeon  by  their  an- 
swer deny  the  right  of  the  plaintiffs  to  the 
relief  demanded,  and  all^e,  as  an  affirma- 
tive defense,  that  they  purchased  the  prop- 
erty claimed  by  the  plaintUfft  from  said  Wfl- 
Uam  R.  Nelson  tn  good  faith  and  for  a  val- 
uable ccmslderationf  and  without  any  knowl- 
edge that  the  property  was  claimed  by  the 
plaintiffs  or  any  of  them,  and  that  after 
said  purchase  plaintiffs  went  Into  possession 
of  the  property  conveyed  to  them,  and  the 
defendants  WUkensoa  into  the  possession  of 
the  property  conveyed  to  them,  and  that 
eadti  iwrty  has  ever  since  remained  In  the 
possession  of  their  respective  properties. 

The  ttkctB  oat  which  this  litigation  grew 
are  substantially  as  follows: 

In  the  year  1912  the  mother  of  plaintiffs 
died  at  Provo.  Utah.  TtxOr  tather,  Bartl 
GapiKuayer,  resided  with  his  minor  children 
for  ■omething  like  two  years  after  the  death 
of  Ua  wlf^  at  wlildi  time  be  concluded  to 
remanT>  Prior  to  Us  remarriage  it  seems 
It  was  bis  desire  to  make  provlsloo  for  his 
minor  children  deeding  to  tbon  the  land 
In  queitlw  In  tttls  action.  Fnisnant  to  that 
dealre  tbA  tuOxet,  on  or  about  the  7th  day 
of  Ai^l,  191^  execoted  three  deeds  In  fs- 
vor  of  such  children,  two  of  which  were  In- 
troduced In  evidence  as  IbdHUta  1  and  2. 
The  third  deed  bad  been  lost  At  tbe  same 
tlm^  In  order  to  eqnUaUr  dlsMbate  Ibe 
property  among  his  chlldretv,  be  executed 
certain  mortgages  ca  the  property  In  qneft* 


tlon  in  favor  of  Us  remabilng  dittdnoi,  and 
such  deeds  and  mortgages  were  on  said  date 
placed  la  an  envelc^  and  deposited  with 
the  Utah  County  Abstract  Company  of  Pro- 
vo, Utah,  with  directions  to  deliver  sudh 
deeds  to  the  grantees  upon  the  death  of  the 
grantor,  said  Bartl  Gappmayer.  It  also  ap- 
pears that  an  uncle  of  the  plaintiffs,  the  de- 
fendant WllUam  R.  Nelson,  held  a  mortgage 
Ilea  against  the  property  so  conveyed,  and 
that  on  or  abont  the  19th  day  of  July,  1916, 
after  the  remarriage  of  Gappmeyw,  that 
mortgage  was  renewed.  Subsequently,  to 
wit,  about  the  24th  day  of  August,  1915.  an 
arrai^ment  was  made  between  the  father 
and  the  uncle,  defendant  Nelson,  by  whldi 
it  was  agreed  that  the  mortgage  to  Mr.  Nel- 
son should  be  paid  by  a  conveyance  of  this 
same  property  to  him,  and  that  deed  was 
executed  by  Gappmayer  and  wife,  and  on 
the  same  date  placed  In  an  envelope  and  de- 
posited with  the  same  Utah  County  Abstract 
Company,  with  directions  that  In  Oie  eve&t 
Nelson  should  desire  to  s^  certain  lands 
mendoDed  in  the  escrow  agreemutt  be  should 
retain  the  sum  of  92,000,  the  amount  of  bis 
mortgage,  and  pay  the  remainder  to  the 
plalntlfls.  It  also  appears  that  the  defend- 
ant Nelson  was  a  bachelor,  a  Iwother  of 
Qappmayer's  deceased  wife,  a  man  of 
yean  of  ag^  and  he  testified  tbat  It  was 
his  wish  that  whatevM'  int»«st  he  bad  In 
the  premises  In  question  should  at  his  death 
go  to  the  plaintiffs.  It  was  farther  agreed 
between  the  father  and  ttie  vnde  at  tbe 
same  time,  to  wit;  Angost  24,  1915,  tbat  In 
considoratioa  of  the  conveyance  by  tine  fa- 
ther, Oavpoiayer,  to  fbe  vaA^  Chat  be,  tbe 
unde,  should  execnto  deeds  cmvejlng  to  tbe 
plaintiff  ddldren  tbe  — iry*  prenUsas  ttnt 
tbe  faUwr  bad  oonrcved  In  tbe  prior  deeds 
^MUted  by  Urn  In  Apvll,  1914.  Aooordln^, 
deeds  wm  made  and  execnted  1^  Nelson, 
and  the  same  were  d<qM)Blted  under  a  new 
escrow  agreemmt  wltb  tbe  Utah  Connty  Ab< 
stract  Company,  and  there  was  Indorsed  <n 
the  envelope  c<»talnlng  the  deeds  tiie  foUoiir- 
ing  Btatonent  or  agreement: 

"UlIs  wvelope.  contains  two  deeds  and  two 
certificates  for  water  stock  to  be  delivered  to  tbe 
grantees  named  in  said  deeds  on  satisfactoi^ 
proof  to  the  holders,  Utah  OooBty  Ahstnwt 
Company,  of  the  dsaOi  of  UniHam  R.  Melson; 
or  this  may  be  surrendered  at  any  tine  at  re- 
quest of  signer.  Provot  Utah,  Angost  Zi,  191fi. 
W.  B.  Nelson." 

At  that  time,  and  prior  thereto,  tbe  de- 
fendant Mtfson  resided  upon  the  premises  In 
question  with  the  minor  ddldren,  plaintiffs 
in  this  action,  niereafter,  in  tbe  montti  of 
Septembw,  1916,  tbrout^  a  real  estatt  bro- 
ker, the  defendant  Walter  WUkenson  Indnced 
the  defendant  Mdsott  to  szdunge  tbe  prop- 
erty conveyed  by  falm  to  the  minor  dilldrsD 
for  certain  real  property  located  in  Sanpete 
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ootmty,  this  Btsto.  Pridr  to  ttite  ffxcbuifft 
of  prc¥»wt7t  and  Id  oootamilatlofi  of  the 
tame,  the  Utah  Abstract  Oonnwny,  wlttc  tbe 
consent  of  Nebsn,  snd  wlfli  tbo  knowlcdsa 
of  the  fother,  Bartt  G&ppmayer,  had  the  deed 
which  canvc^ed  the  property  to  NdBonfrom 
Oappmayer  recorded,  and  tbvesfter  Nelson 
by  deed  conveyed  the  same  to  the  dcCsDdants 
WUkeneon.  The  property  received  in  ex- 
change, located  In  Sanpete  coonty,  was  coa- 
Tciyed  by  WUfcenson  and  wife  direct  to  Nfdr 
ton  and  Immediately  thereafter  deeds  were 
executed  by  Kdson  conveying  such  mtqperty 
to  the  plaintiffs.  The  deeds  coav^ing  the 
Sanpete  county  property  to  plaintiffs  were 
left  with  the  Utah  Owmty  Abstract  Com- 
pany, and  idaeed  la  the  same  envelope  from 
whlcli  the  deeds  necnted  by  Ndson,  convey- 
ing the  Utah  county  pn^ierty  to  the  plain- 
tlffa,  had  beea  taken.  O^e  ttmxm  deeds  ap- 
parency were  destroyed  some  time  aftor  this 
transaction. 

The  trial  court  entered  Jodgmoit  dismiss- 
ing th«  action,  and  made  findings  of  fact, 
ammig  whldi  are  that  the  defendant  Nelson 
did  Aot  intwd  the  deeds  executed. him 
and  left  with  (he  abstract  company  to  be  a 
present  or  absolute  ccuveyance,  and  that  the 
defendants  WtlkeDsoa  were  bona  flde  por- 
ehasers  without  notice  for  a  vahiable  con- 
stderattra. 

Flalndffs  appeal,  and  attack  both  tbe  flnd- 
Ings  and  the  conclnsbona  of  the  court,  and 
insist  that  the  findings  are  not  only  contrary 
to  tbe  wed^t  of  the  testimony,  but  are  in 
conflict  with  the  written  escrow  agreement 
under  which  the  deeds  were  d^vered  to  the 
abstract  ocwapany  at  the  date  of  the  execu- 
tion of  the  deeds  both  by  tbe  father  in  April, 
1914,  and  by  their  node,  Nelson,  August  24, 
1A16;  also  tbat  the  wel^t  of  the  testtmcmy 
shows  condtttivcly  that  the  defendants  WU- 
kenson  knew  of  the  deeds  so  executed  to  the 
diOdren,  and  were  not  therefcwe  innocent 
purchasers,  and  as  a  matter  of  fact  took  the 
oebange  with  knowledge  that  d^widant  Nai- 
aoD  did  not  have  tlUe  to  the  pmntoae  so  ooa- 
vi^ed. 

11-9]  It  haf  bflCD  determined  by  this  court 
that  **wbaB  a  graiUor  dellTOra  a  deed  to  a 
third  person,  absolutely  as  his  deed,  without 
Toeervatlen,  and  without  intending  to  reserve 
any  control  over  the  instnuttent^  thovy^  It 
is  not  to  be  ddlvered  to  the  grantee  until 
tbe  grantor's  death,  tbe  deed,  when  deliv- 
ered, la  valid  and  takes  effect  from  the  first 
ddlTory";  also  that  If,  after  andi  deUvary* 
the  deeds  are  repossessed  by  the  g^aaim  or 
destK^ed,  tbe  grantor  does  not  tJicretv  re- 
vest blms^  with  titlflk  WUaon  t.  WUsen, 
82  Utah,  1T8.  177,  8»  Pac  64S. 

It  is  the  oontentioii  itf  the  fi^ipdOauto  that 
by  the  d«eds  executed  by  tbe  fftOiw,  Bortl 
CtBppmayer.  to  April.  1A14,  wtdch  were  de- 
Uvared  to  tbe  abstract  company  to  be  again 
delivered. to  ttw-gnmtees  alt»  the  grantia^ 


death,  he^  the  father,  divested  hlmeeU  of  any 
title  in  the  twemises.  and  that  the  oODvey- 
aneea  made  thraeafter  by  bhn  w«ce  a  nulli- 
ty, and  did  not  convey  any  title  to  Ntism. 
who  knew  of  fbe  former  conveyances  mode 
by  tbe  father.  The  escrow  agreement  exe- 
cuted of  that  date  had  been  lost,  and  Its  con- 
tents were  proved  by  the  witness  JuUes  An- 
derson, the  manager  at  the  abstract  com- 
pany. However,  it  Is  further  contended  that, 
whatever  may  have  been  the  effect  of  the 
conveyance  made  by  the  father,  the  subse- 
qu«it  cmveyances  made  by  Nels(»i  on  Au- 
gust 24,  1915,  of  the  Same  presnlses  to  the 
same  parties  (the  plalntUFs),  conveyed  vrhat- 
ever  title,  if  any,  GaiHtmayer  still  retained 
In  the  premises;  and  that  audi  deeds  exe- 
cuted by  Nelson  as  grantw,  and  wherein  the 
platotUf s  were  named  as  grantees,  and  whidi 
were  deposited  with  the  abstract  company, 
left  no  title  ^ther  In  Nelson  or  Gappmayer, 
except  a  nfe  estate  In  Nelson,  and  that  the 
written  instrument  or  agreement  made  m 
the  envelope  and  executed  by  Nelson  con- 
cluslvely  estaUiahes  tbat  contention.  ItwiU 
be  remembered  that  on  that  date^  August 
24th,  Gappmayer  and  wife  had  conveyed  the 
same  pvemlsas  to  Kelsoo  by  wamuoty  dead. 
On  tbo  other  hand,  tt  is  tbe  contagion  oC 
the  respondents  that  dspeeitlng  the  deeds 
with  the  abstract  company  did  not  deprive 
the  grantor,,  Nelsony  of  the  rl^  to  recall  or 
repossess  Oie  deeds  at  any  time  during  his 
Hfetlme  that  be  mij^t  elect ;  that  the  pro- 
vtaion  of  the  escrow  agreement,  "or  this  may 
be  surrendered  at  any  time  at  request  of 
signer,"  was  Intended  to  mean,  and  does 
mean,  that  the  grantor  could  recall  the  deeds 
at  bis  pleasure.  On  tbe  part  of  the  app^- 
lants  It  is  contended  that  the  word  "surren- 
der" is  not  susceptible  of  any  such  construc- 
tion or  meaning,  and.  oa  the  contrary,  was 
intended  to  mean,  and  does  mean,  that  the 
deeds  may  be  surrendered  to  the  grantees  at 
any  time  upon  the  request  of  the  graotor. 
Nelson.  It  will  thus  be  seen  that  the  deter- 
mination of  the  meaning  of  that  escrow  de- 
pends materially  upon  the  construction  to  be 
placed  oa  the  word  "surrender"  as  contained 
therein. 

The  Century  dictionary  defines  "surrender" 
as  tollows: 

*Tro  yield  or  resign  in  favor  of  another;  cesto 
to  hdd  or  claim;  rellnqoisb;  resign;  as,  to  stu- 
render  a  privilege;  to  surrender  an  oOce." 

"A  surrender  is  the  yidding  up  of  an  estate 
tar  his  cx  years  to  him  tliat  hath  the  immedMito 
estate  in  rerersion  or  remainder,  wherein  toe 
estate  for  Bfe  or  years  may  drown  by  mataal 
agreement  Springsteln  v.  Schermerhom,  12 
Johns.  (N.  T.)  367.  381 ;  Scbieffelio  v.  Carpen- 
ter, 15  Wend.  (N.  Y.)  400,  404;  Brewer  t.  Na- 
tional Union  Bldg.  Ais'n.  46  N.  B.  752,  763, 166 
111.  221;  Hays  V.  Goldman,  72  S.  W.  063,  564. 
71Ark.251.''  8  Words  ft  Phrases,  6B2a 
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There  Is  nothing  In  the  context  of  that 
escrow  or  the  acts  of  the  parties  at  the  time 
of  Its  execution  to  Indicate  that  the  words 
used  ther^  were  not  understood  and  shonld 
not  be  given  their  ordinary  meaning  in  at- 
tempting to  construe  or  arrive  at  what  was 
intended  by  the  parties  at  the  date  of  Its 
execution.  It  Is  apparent  all  through  the 
record  that  it  was  the  desire  and  intention 
of  both'  the  father  and  the  uncle  that  at  the 
death  of  the  uncle  and  of  the  fother  the 
plalntlEFs,  the  children  of  the  deceased  sister 
of  Nelson,  should  have  and  enjoy  the  prem- 
ises nmveyed  by  them.  Apparently  no  other 
consideration  Induced  the  arrang»nent  to  be 
made,  and  It  was  consummated  on  this  date, 
to  wit,  the  24th  dajr  of  August,  1015,  when 
Oils  escrow  agreement  was  flnaUy  executed 
and  the  papers  delivered  to  the  abstract  com- 
pany. It  ts  true  that  the  subsequent  acts  of 
the  detoidant  Ndstm  are  not  consistent  with 
this  construction,  but  It  is  apparent  that  that 
was  the  intat  of  the  parties  at  that  tixon, 
and  any  act  or  trtnaactlOD  afterwards  was 
a  subseqn»it  ttumght.  As  determined  by 
tida  court  In  the  case  of  Wilson  t.  Wilscm, 
snpra.  the  rights  of  the  ^alntlffs  became 
fixed  by  the  acts  of  the  parties  at  this  date, 
and  the  d^mdant  N^son  could  not  revest 
himself  of  any  Interest  or  title  in  the  prop- 
erty, by  his  subsequMit  acta.  There  Is  no 
contention  that  there  was  any  we  connected 
with  these  sntwequent  negottatiws  with  the 
defendants  who  was  authorised  to  act  for  or 
bind  the  plalntlfTs.  The  plaintiffs,  being  mi- 
nors, cannot  be  held  to  be  eatc^ped  from 
now  asserting  any  right  th^  had. 

It  Is  further  contended  on  the  part  ot  the 
Tflspondents  that  they  are  Innoomt  purchas- 
ers for  value  and  without  notice  of  any  ad- 
verse claims,  and  that  any  unrecorded  deed 
la  void  as  to  them,  under  the  provisions  of 
onr  statute  (Comp.  Laws  1007, 1  2001),  where- 
in It  Is  provided  that  every  cmveyance  of 
real  estate  within  this  state  which  shall  not 
be  recorded  shall  be  void  as  against  inno- 
cent portAasers  In  good  faith  and  tor  a  val- 
uable coDslderatlon. 

It  is  not  necessary  in  this  gase,  as  we  view 
Ibe  record,  to  determine  what  the  effect  of 
that  section  mlglit  bo  upon  the  interests  of 
the  plaintuts,  as  we  are  convinced  that  not 
only  the  weight  ot  the  testimony  Is  against 
the  finding  of  the  conrt  that  the  Wllken- 
sons  were  purchasers  in  good  faith  with- 
out notice,  but  that  the  record  shows  that 
they  knew  or  hod  such  notice  of  the  Inter- 
ests of  the  plaintiffs  ns  would  put  any  rea- 
sonable person  upon  inquiry  to  ascertain 
what  that  interest  was.  The  witness  Bartl 
Gappmayer,  father  of  the  plaintiffs,  tes- 
tified that  upon  his  first  meeting  with  the 
defendant  Walter  WllkeDstm  he  told  him 
his  <Ailldren  were  Interested  In  the  prem- 
ises to  the  extent  of  $8,600:  that  he  bad 


conveyed  the  premisaa  to  Mr.  Ndaon,  and 
that  he  (Nelson)  took  diat  Interest  for  ble 
children.  Further  on  In  his  testimony  the 
same  witness  stated  that  while  at  the  home 
of  the  defendants  Wllkens<m  in  Sanpeto 
counly,  not  only  in  the  presence  of  both  of 
the  WilkMisons,  but  in  the  presence  of  oth- 
ers, he  told  them  tliat  he  vraa  there  to  look 
over  the  property  and  to  represent  the  diil- 
dren,  referring  to  the  plalntlffa.  B*artiier  on 
the  same  witness  testified  that  at  a  subse- 
quent date,  in  the  towik  of  Proro,  aftn*  the 
terms  of  the  vxtSuxtge  had  been  verbaUy 
agreed  upon,  but  iMior  to  the  execution  or 
delivery  of  the  deeds,  he  called  the  dtfendant 
Walter  Wilkenson  Into  the  office  of  the  ab- 
stract company  to  consult  with  him  regard- 
ing the  division  of  the  Sanpete  prcperty 
among  his  children.  Another  witness,  Smart, 
who  was  entirtiy  disinterested,  bdng  the 
real  estate  agent  or  broker  looni^  tlie 
parties  togethw,  testified  that  he  was  prev- 
ent at  12ie  home  of  Oie  Wllkwsons  in  San- 
pete county  at  the  dote  testified  to  by  Oapp- 
mayw ;  ttiBt  be  {Gapinaayer)  said  in  affect 
that  be  was  down  there  in  batuOf  of  the 
children.  TUb  vltneas  futtber  stated:  "It 
kind  of  surprised  me  when  he  made  that 
statement ;  Uien  aftorweids  I  had  my  opUk> 
Ion  Of  It**  The  defendant  Nelsoo  also  tee- 
tlfied  ttkat  at  the  first  meeting  between  him- 
self and  the  defendant  Walter  Wkenaon 
he  cacplalned  to  liim  that  this  property  bad 
been  deeded  to  the  children,  and  that  be  had 
"no  right  to  sQll  it  only  ae  Oapqpwyer  would 
give  bis  consenT*;  aleo  that  the  deeds  made 
out  by  him  to  tt»  drildren  were  "wltb  JoUee 
Anderson."  It  appears  that  JVliee  Anderaoa 
was  the  manager  at  Ite  Utah  Oonnty  Ab- 
stract Company.  Ihe  same  witness  also  tes- 
tified that  Walter  Wllkenaon  adced  Mm  bow 
it  was  tbat  this  property  bad  been  deeded 
to  the  ditldren,  and  that  be  explained  te 
him,  to  the  best  of  his  recollection,  that  be 
had  a  mortgage  on  the  place,  and  tlut  ^ 
order  to  release  the  mortgage  the  property 
was  deeded  to  him,  wttb  the  understanding 
that  he  would  deed  It  back  to  the  difldren, 
and  that  he  had  so  deeded  It  over  to  the 
dilldren;  that  he  told  him  th&t  at  the  home 
aa  Prove  Beadi,  whore  the  land  is  situated- 
He  further  testified  that  Waltn  Wllkenaon 
Inquired  If  theee  deeds  had  beoi  recorded, 
and  was  advised  that  they  bad  not  been, 
hut  bad  simply  been  placed  In  escrow,  and 
while  he  (the  witness)  believed  the  proper^ 
might  be  traded  it  could  not  be  done  with- 
out the  consent  of  Oai^mayer.  Hie  cooTer- 
satlon  testified  to  the  witness  Nelson  as 
having  taken  place  between  him  and  tbe  de- 
fendant Walter  Wilkenson  at  tbe  property 
Is  corroborated  by  the  testimony  of  Lewis 
Gappmayer,  one  of  tbe  plaintiffs  In  this  ac- 
tion. It  is  true  that  that  conversation  la 
denied  by  the  defendant  Walto-  Wllkeiuon. 
la  fact  all  conTersatbxu  teatlfled  to  reject- 
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log  any  statements  made  concemlng  Uvb  title 
are  clenied  hs  him,  and  be  afilrmatlTely  tsa- 
tifled  that  he  had  no  knowledge  or  informa- 
tion ccmcemlng  any  Interest  of  any  one  ex- 
cept the  defendant  Kelson  in  the  title  to  the 
premises.  In  that  he  la  corrdrarated  by 
Hattle  Wllkenson,  but  It  oonclnalTely  ap- 
pears from  her  testimony  that  she  was  ad- 
vised and  knew  that  some  gob  other  than 
and  In  addition  to  Ndsm  was  Interested  m 
the  premises,  as  she  stated,  in  repeating  a 
coDTersatlon  had  with  the  father,  Gappmay- 
er,  at  her  home  In  Sanpete  county,  that  she 
asked  him  this  Question,  "How  is  this  tluit 
we  are  getting  thia  place  of  W.  R.  Nelson 
and  this  home  is  yours?"  Tb^  she  testified, 
quoting  from  the  bill  of  exceptions:  "And 
he  answered,  he  said  like  this:  'When  I  and 
Will' — he  called  him  by  name,  I  suppose  that 
is  the  name  he  goes  by — 'divided  up  the  prop- 
erty I  deeded  this  home  to  Bill,  and  he  said 
it  belongs  to  him,  and  no  one  else,  because 
he  is  a  bachelor.' "  In  addition,  ^e  plain- 
tiffs, with  their  uncle,  were  occupying  the 
premises  conveyed  to  the  defendant  Wllken- 
son at  the  date  of  the  exchange,  and  Lewis 
B.  Oappmayer,  one  of  the  minor  plalutlfTs,  a 
yonng  man  then  over  18  years  of  age,  ac- 
companied the  father,  uncle,  and  the  two 
real  estate  brokers  on  the  visit  to,  and  the 
examination  of,  the  defendants'  ranch  in  Sao- 
pete  county,  all  of  which  was  knovni  to  the 
defendants. 

[4]  Trom  the  foregoing  it  will  be  seen  ttiat 
not  only  the  number  of  witnesses  testifying 
Is  omtrary  to  the  flndlog  of  the  court  that  the 
defendants  Wllkenson  were  innocent  purchas- 
ers without  notice,  but  that  the  drcumstancea 
surrounding  the  entire  transaction  were  such 
that  the  defendants  Wllkenson  must  have 
had  knowledge  that  the  <^dren,  the  plain- 
titts  in  this  action,  being  the  nephews  and 
nieces  of  the  defendant  Nelson  and  the  clill- 
dren  of  Gappmayer,  who  assisted  In  the  ne- 
gotiations, had  an  interest  In  the  premises, 
and  that  the  defoidants  Wllkenson,  In  tak- 
ing the  title  with  that  knowledge,  took  It 
Bid>lect  to  any  equitlea  or  Interests  that  the 
plalntlffB  may  have  bad  In  said  prwnises. 

[I]  It  also  appears  in  the  record  that  the 
defendants  Wilkoison,  In  addition  to  the  land 
conveyed  to  tihelr  codefendant  Nelson,  trans- 
ferred and  gave  certain  personal  property, 
8n<^  as  Uvestodc,  farm  implements,  etc.,  and 
that  sMoe  of  the  lire  stock  baa  betti  disposed 
ot  and  possibly  some  of  the  farming  Imple- 
ments lost  or  destroyed;  and  such  defend- 
ants contend  that,  aa  that  vtopertj  cannot 
be  leatored  to  them,  the  court  is  unable  to 
give  omuidete  relief  and  ^ace  the  parties  in 
statu  qoo.  It  farther  appears  from  the  tes- 
timony, however,  that  the  defoidants  have 
been  in  possession  of  the  premises  of  the 
plaintiffs,  wblcb  la  at  least  partly  m-durd 
land  and  la  valuablev  and  the  rental  value 
would  be  considerable  each  year,  and  that 


they  have  received  the  benefits  from  waA 
occupany  since  the  date  of  the  exchange. 
There  is  nathlog  in  the  record  to  Indicate 
the  value  of  the  pzoperty  lost  or  destroyed, 
nor  as  to  the  actual  rental  value  of  the  prem- 
ises occiqiled  by  the  d^ndanta  Wllkenstm, 
or  the  mtal  value  of  the  land  occupied  by 
plain  tiffs.  There  should  be  no  difficulty  for 
the  court  to  ascertain  the  valiK  of  the  per- 
sonal property  which  the  plalntlffa  are  un- 
able to  retam  to  the  Wtlkensons  or  the  rea- 
sonable rental  value  of  the  premises  occu- 
pied by  both  parties. 

The  case  will  therefore  be  remanded  to  the 
district  court,  with  directions  to  make  find- 
ings of  fact  and  concludfms  of  law  in  ac- 
cordance herewith;  to  enter  its  lodgment 
decreeing  the  conveyance  made  by  Ntison 
to  the  defendants  WUkHwrn  null  and  void, 
and  to  restore  to  the  defendants  WUkenwm 
the  title  to  the  property  oonv^ed  by  thou 
to  Nelson ;  to  take  testimony  re(q>ectlng  the 
value  of  the  personal  property  whldi  {dainr 
tiffs  are  unable  to  return,  and  also  te^mo- 
ny  as  to  the  rental  value  of  the  premises  oc- 
cupied by  and  to  do  Justice  between  the  par- 
ties respecting  those  mattersL  Ai^llants  to 
recover  co8t& 

FRICK.  O.  J.,  and  McOARTT,  OORFMAN, 
and  TUUKMAN,  JJ.,  concur. 

On  Petition  tor  Blearing. 

GIDEON,  J.  Counsel  for  respondent  have 
vrlth  much  earnestness,  In  a  petition  for  re- 
hearing, urged  upon  this  court  (a)  that  this 
case  was  determined  upon  issues  not  within 
the  pleadings;  <b)  that  testimony  was  coo- 
sidered  that  was  not  admissible  and  not  ma- 
terial In  the  case;  (c)  that  no  effect  was 
given  to  certain  material  testimony  and  that 
the  same  was  not  considered;  and  (d)  that 
the  conclusions  reached  by  the  court  are  con- 
trary to  the  weight  of  the  testimony. 

It  is  first  Insisted  that  the  theory  of  the 
cconplaint  Is  that  the  defeodant  Nelson  re- 
ceived the  pnverty  In  question  in  trust  for 
the  plalntlffa,  and  that  the  decision  <tf  tiila 
court  is  not  baaed  inxm  that  theory.  True, 
it  la  (Aa^ed  in  the  onnplaint  that  the  father 
of  the  plaintlffls,  Bartl  Oappmayer,  conveyed 
Uis  property  to  the  d^endant  Nela<»h  In 
tmat  for  the  ben^t  of  hla  diUdren;  but  It 
is  also  true  that  It  is  further  alleged  In  the 
cnnplalnt  that  'after  the  defoidant  VsAKxa 
had  received  the  property  he  executed  the 
tmst  br  actually  oonveylnc  the  premises  to 
the  plaintiffs  and  d^Mwltlng  the  deeds  in  es- 
crow, and  that  be  thereafter  wrongfully  and 
In  disregard  of  the  rights  of  plaintiffs  con- 
veyed the  same  property  to  tlie  dtfendanta 
(respondents).  Furthermm  the  plaintiffs,  in 
addition  to  asking  for  general  equitable  re- 
lief, pray  for  the  specific  rtilef  given  them 
by  the  Judgment  of  this  court.  While  ref- 
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ennce  Is  madtt  la  tba  njiinUm  to  deeds 
executed  by  Gappmayer  to  his  <3illdren  in 
April,  1914,  that  In  no  sense  Is  the  basis  of 
the  conrfs  cctcIubIods,  and  Is  onlj  referred 
to  In  the  opiidofi  In  givlns  a  blstcnr  o£  the 
facts  out  of  wMch  the  controrersy  grew  and 
also  In  stating  the  oontoitlon  oC  appelant 

Ooonsel  farther  complain  that  no  consid- 
eration or  weight  was  given  to  the  eecrcw 
agreement  made  between  the  defendant  Nel- 
son and  Gappmayer  on  tb»  MOx  day  ot  An- 
gmt,  1916.  In  thst  escrow  Agreonait  tt  was 
provided  that  In  case  Nelson  shoidd  decide 
during  his  Itfetbne  to  sdl  7JB0  acres  of  fiie 
land  mentlmed  in  the  deeds  he  woald  pay 
to  the  plaintiffs  aU  amounts  om  the  som 
of  12,000.  ^e  deeds  deposited  In  that  es- 
crow were  executed  by  Oappmayer  and  wlte, 
as  grantors,  to  the  defendant  Ndson,  as 
grantee;  Oontraiy  to  eonnsel's  etmtsatieDt 
tbB  ptavi^oDB  of  that  escrow  were  consider- 
ed,  and  they  support  and  affirm  the  condu- 
slon  that  NtisMt  did  toke  the  pK^^otT  diarg- 
ed  with  the  tmst  in  tKwr  of  the  plaintiffs  to 
the  extent  of  the  value  of  the  property  in  ex- 
cess at  the  som  of  |2,000^  It  appears  from 


the  snbseqnoit  escrow  agreement  execnted  by 
Nelson  hlmscOf  that  be  executed  the  trust 
by  conveying  tin  same  premises  to  tbe  plain- 
tiffs, retaining  as  a  ctnslderation  for  his  In- 
terest In  the  property  a  life  estate  for  him- 
self; that  he  deposited  tbe  deeds  executed 
by  himself  to  die  plalntMs  fbr  fliat  porpose 
under  the  escrow  agreemat  mentioned  in  tbe 
opinloD  wherein  he  released  all  rights  over 
Bucb  deeds  save  the  right  to  lurrcDder  them 
at  an  earlier  date  than  his  death  If  he  so 
dected.  The  In^t  and  oOBect  of  that  es- 
crow agreement  la  discussed  in  tbe  opioloQ, 
and  we  are  satisfled  vrtXtt  llie  reanlts  tbwa 
readied*  and  no  good  reason  appean  for  re- 
viewing the  same  here.  A  re-examinatloa 
of  the  record  strengthens  the  amvlctioa  that 
the  condustou  reached  are  dearly  witibln 
tlie  issnes  presented  by  the  pleadings  and 
are  supported  by  ttie  great  wd^t  of  the 
testimony,  and  that  they  reflect  justice  be- 
tween the  parties.  The  petition  tor  rebear> 
ing  is  tbareCore  deolfld. 

C90RFBCAN,  0.  7..  and  VBIOK  and  THDIU 
MAN,  JJ.,  ooncor. 
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,  THOMPSON  T.  R.  B.  BEl&LTY  CO. 

(No.  14500.) 

(Snpremd  Court  of  Wuhliigtoii.  Jut.  21, 1919.) 

1.  Laudlow   abd   IkNAjri  «s>17&-Ooif- 

STBUCnTK         Btictioh  —  BECOnSIBVOnON 

WITH  Consent. 
Tenant  who  consented  to  alteration  and  re- 
eonstmctioD  of  premises  by  landlord  held  not 
to  have  anffered  constmcttTe  eriction  thereby, 
particularly  where  no  eviction  was  claimed  un- 
til after  abandonment  of  premlaea;  hia  mnedy, 
if  any,  having  been  for  negUgMt  aondoet  of 
repaira  and  altaratlMW. 

2.  liANDLOBD     AND     TENANT  ®»178— COW- 

8tbuctits  emotion— fallrse  to  put  in 

New  Fboht. 
Tenant  who  consented  to  landlord's  altera- 
tfona  and  repairs  AeM  not  constructively  evict- 
ed because  landlord,  baring  promised  him ,  a 
new  front,  after  taking  otrt  the  old  one,  mere- 
ly put  it  back  again. 

8.  LUfDLOBD  AND  TENANT  €=3l72{l)— "CON- 

STBUCTIVE  Eviction"— Intention  of  Land- 

LOBD. 

To  constitute  "conatructive  eviction,"  there 
must  be  intention  to  evict  on  part  of  landlord, 
that  la,  be  most  intend  to  regain  possession,  or 
intentionally  and  willfully  int«f*ra  with  ten- 
ants qniat-eajoymeAtt  ao  that  an  intention  to 
oust  will  .'be  premuMd. 

[Ed.  Note.— For  other  dtflnltten^  aae  Words 
and  Phrasea;  Sicat  wdA  Saowd  Sarini,  Conatnie' 
tive  £victk)D.] 

4.  I<ANDLpSD     AND     TENANT  «=»17S— OOIT- 

STBucTivB  BvjonoN— Waiver. 
Where  tenant  retained  [HMsession  for  aiz 
weeks  after  time  he  claimed  he  was  construc- 
tively evicted  by  landloRl's  alteratioiu-and.'re- 
pairs,  it  might  well  be  heU^  that  he  liad  vaivad 
the  acta  eomplaiiMd  «£.  . 

En  Banc 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Baamus  Thompson  agalpst  tbe 
B.  B.  BeaUiy  Company. .  From  .judgment  for 
plalntllt,  defendant  appeals.. '  Beversed  and 
nmanded,  vitb  Inatructtons  to  dismiw. 

Jesse  A.  Frye  and  Balllngar,  Battle,  Bnl- 
bert  &  Shorts,  all  of  Seattle,  for  appeUaat. 

George  Olson  and  William  A^  GUnmre,  both 
of  Seattle,  lor  rei^ndent. 

OHADWICK,  0.  J.  Plaintiff  was  a  tenant 
of  defendant  under  a  term  lease.  He  occu- 
pied aretoreroom  IS  feet  la  width  in  a  build- 
ing containing  otbw  latoreroomB.  In  the 
spring  of  1816  the  building  needed  repairs. 
The  floor  sagged,  and  it  bad  been  repaired 
once  or  twice  at  tiie  request  of  plaintiff.  To 
mak^  repairs  of  a  permanent  character  it  was 
necessary  to  jro  tb  considerable  trouble  and 
expense.    Dofendant  desirt'd  to  put  a  base- 


ment mOtr  tbe  whole  building.  This  oonld 
not  be  done  ecanomlcaUy  without  strengtben- 
log  the  walls  oC  tbe  buUdlng.  Plalntlfl  need- 
ed  basement  room,  and  bad  spoken  to  defend- 
ant  atwnt  It  before  deteidant  decided  to' 
make  tlia  Improvement.  It  was  understood 
that  defendant  shonld  provide  a  space  20x20 
feet  in  the  besonentt  tUfA  fit  it  for  plalntlfTs 
conveniences  wltb  a  stairway  leading  from 
the  main  floor.  ^Hie  plans  also  cont^plated 
a  stairway  leading  fn»n  tlie  main  floor  to  a 
balctxay.  Wfacn  tlie  deettes  of  the  defendant 
were  mado  known  to  plaintiff,  he  agreed  tiiat 
tbe  work  should  go  on.  According  to  his  own 
testimony,  when  disassociated  from  the  con- 
comitant droamstances,  he  said  that  defend- 
ant might  proceed  If  it  would  pay  him  sfuch 
damages  as  he  might  sustain.  The  space  in 
the  basement  and  the  stairways  were  for  the 
benefit  of  plalatlff  and  for  the  convenience  eif . 
tafs  buslaesx.  It  was  necessary  -to  Utake  a 
stairway  leading  from  the  street  into  the 
basement  Defendant  proposed  to  put  this 
stairway  under  the  storeroom  occupied  by 
plaintiff.  To  do  this  It  would  be  necessary 
to  cut  off  part  of  his  frontage.  He  objected 
to  this,  and  plans  were  drawn  for  a  stairway 
under  ajiotber  part  of  the  building.  The 
plans  for  this  stairway  were  O.  K.'d  ,by  plain- 
tiff on  thC'  lath  day  of  Juna  The  work  was 
begnn  about  the  20th  of  Afarrti,  and  progress- 
ed from  day  to  day.  It  was  thought  that  tbe 
work  might  be  finished  by  the  middle  or  Inst 
of  May.  'In  order  to  carry  on  the  work  It 
was  necessary  to  put  in  heavy  timber  sup- 
ports along  the  edge  of  the  wail  and  to  cut 
botes  through  the  ceiling.  Plaintiff  says,  he 
was  complaining  all  the  time,  and  it  is  true 
that  the  work  was  not  finished  in  the  time 
that  tbe  parties  bad  calculated  that  it  might 
b«  done.  But  he  gave  no  noUice  of  his  Inten- 
tion to  gait.  On  0ie  contrary,  he  continued. 
hla.boslneaB-ufi  to  tbe  middle  of  May,  whra 
he  bought  padlock  and  locked  ttae  do<».  Ha 
PDt  a  sign  ap  iQ  the  window,  saying  that 
he  would  reopen  about  the  15th  of  June  He 
later  changed  this  sign,  saying  that  he  would 
ovm  up  tbo  letb  of  June,  and  a  third 
Biga,  ssjlns  .that  be  woold  cgea  bis  ^ce  of 
business  as  soon  as  the  woric  was  flnished. 

Notwittastandliiff  the  &et  that  be  bad 
agreed  tbat  tbe  work  might  so  on,  and  that 
be  bad  O.  K.'d  tbe  plsms  on  tbe  16tb  of  2nBe. 
wbldh  would  oall  tw  a  further  Interraptton 
of  bis  buidBss^  and  sUU  wUboat  notice  ta 
defendant,  plaintiff  consulted  an  attorney. 
A  eomidftdDt  -  was  dmwn  abont  the  20tb  of 
Jaam,  idwrglng  a  constxactlv©  evictlcm  es  of 
the  15tti  day  of  May  and  praying  for  damages 
tor  injury  to  i»<operty,  lost  profits,  and  loss 
of  the  term,  aggr^tlng  the  sum  of  $18,500. 
On  ttie  2d  day  of  July  plaintiff  moved  hW 
furniture  and  fixtures  out  of  the  building, 
and  Immediately  tliereafter  served  his  com- 


sFor  otber  caMs  wa  Moas  t^lo  aad  UT-MDlCBiBB  ta  aU  Kay-Nambwad  Dlveata  and  InAtm 
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plaint,  whidh  was  the  first  notice  flefendant 
had  of  tilB  intention  to  abandon  the  premlsea. 

The  case  went  to  trial  upon  the  general  Is- 
([oes  and  some  afflrmatlve  defenses.  A  jnry 
returned  a  verdict  for  $3,833.  Judgment  was 
entered  on  the  rerdtct,  and  this  appeal  fol- 
lows. 

The  facts  relied  on  to  make  a  constructive 
eviction  are  set  out  In  the  complaint  as  fol- 
lows: 

"That  on  or  abont  March  20,  lAlS.  appelant, 
throusrh  its  servants  and  asents.  began  the  ex- 
cavation of  a  cellar  under  the  leased  prem- 
ises, and  as  part  of  such  excavation  work  re- 
moved the  aupports  of  the  building  occupied  by 
respondent,  cut  holes  through  the  floor,  placed 
end  erected  supporting  timbers  along  the  walls, 
ceilings,  and  floors  In  the  restaurant,  render- 
ing same  unsightly,  causing  plaintitF  great  1d- 
omveniuice  and  annoyance.  Tbxt  it  became 
inpoBsiUe  to  propei^  conduct  nqN»d«ifs 
lestanmt  bosfaiess  becauae  of  the  loud  pound- 
ing and  other  B<^ses  and  eaoabig  of  dust  to 
aiin  and  flow  Into  respondent's  place  of  busi- 
ness, and  phTsIcal  distorbancea  oocarioned  by 
appellants  work  and  actions,  causing  the  prem- 
ise to  be  unattractive  to  prospective  patrons, 
unfitting  the  premises  for  the  purpose  for  which 
they  were  leased,  interfering  with  the  enjoy- 
ment of  meals  by  patrons,  frightening  great 
numbers  of  them  away,  and  finally  completely 
mining  respomdotts  busInMs.  That  the  ma^ 
tera  and  things  alleged  in  this  paragraph  were 
done  by  appeDaat  against  the  will  and  over  the 
protest  of  respmdent,  and  resulted  in  driving 
away  respondent's  patrons  and  the  lessening 
of  bis  business  from  day  to  day,  from  March  20, 
1916.  nntil  May  15,  1016,  at  which  time  his 
business  became  completely  destroyed  and  min- 
ed." 

[1]  A  diligent  reading  of  the  record  con- 
vinces us  that  plalntur  has  not  made  out  a 
caae  ^ther  in  fact  or  in  law.  Wittumt  co- 
lag  IntD  greater  detail  than  la  lierMnb^ore 
set  out,. It  Is  enon^  t»  n.f  tb^t,  taowerar 
annoying  the  work  may  have  been  to  plain- 
tiff, eveiytblng  that  was  done  up  to  the  time, 
that  be  fixes  as  the  time  of  eviction,  and  up 
to  the  tbne  ttiat  be  vacated  the  premises;  was 
with  his  consent  Ibe  loddDg  of  the  door 
and  keeping  of  the  keyi,  tbe  post&v  of  ttie 
DOtlcea  and  Uie  approval  of  0ie  idaiis  fOr  the 
stairway  as  late  as  June  16th  Is  ao  Inoonstst- 
ent  with  tiie  present  dalms  of  the  plaintiff 
that  a  reoovery  would  voice  the  doctrine  that 
a  man  can  recover  for  his  own  wrong  rather 
than  for  the  Invaalcm  ut  aoma  rii^t 

[2]  Plaintiff  makes  somettdss 'out  ot  ttie 
fact  that  he  wes  pnmlaed  a  nnr  fraot,  and 
be  says  defendant,  after  taking  out  the  oM 
fkeat,  "dapped  It  riibt  back  np  again.**  The 
parties  do  not  entirely  agree  as  to  the  ud- 
derstanding  about  the  store  front.  It  was 
repaired,  and  the  plate  glass  waa  put  back. 
But  if  plaintUTs  testUxtony  be  tak^  aa  undis- 
puted, it  would  not  give  a  right  of  actlMi  as 
for  a  oonstmcdve  cvlctloii.  In  that  event  ha 


would  have  had  an  action  for  sndi  damages 
as  might  result  to  him  under  ttie  contract 
that  was  made  at  the  time  the  wqi^  waa  bfr 
gun  and  not  ofh^wisa 

[S]  Furthermore,  and  although  we  want  to 
avoid  disputed  facts,  we  are  oonvtnoed  that 
If  the  f  nmt  was  not  fixed  to  the  entire  sat* 
isfactlon  of  plaintiff  It  was  because  be  did 
not  keep  bis  demands  fixed  in  his  own  mind. 
To  constitute  a  constructlTe  eviction  there 
must  be  an  Inteotloa  on  the  part  ot  the  land- 
lord to  evict. 

"The  intent  with  which  tiie  set  Is  done  may  be 
an  actual  Intent,  acctMnpanying  and  character- 
izing the  act,  or  it  may  be  inferred  from  the 
act  itsdf."    Skally  v.  Shute,  132  Mass.  367. 

"Where  the  issue  is  whether  or  not  there 
was  aa  eviction  of  a  tenant,  the  intention  of  the 
landlord  Is  materlaL"  8  End.  Sv.  6D. 

The  consensus  of  Judicial  oplnlm  seems  to 
be  that  the  act  must  amount  In  law  to  a  will- 
fol  treqtass,  which  is  but  another  way  of  say- 
ing that  an  Intent  to  regain  possession  most 
be  shown,  or  that  the  landlord  has  ao  wanton- 
ly and  willfully  Interfered  with  the  quiet  en- 
joyment of  the  tenant  that  an  Intent  to  gust 
will  be  presumed. 

**Oenerally  the  question  iriiether  acts  at  the 
landlord  In  coueqnenco  of  whltA  the  tenant 
abandons  the  premlaea  amanat  to  an  eviction  la 
a  quastiMi  of  law,  aad  includes  the  question 
whether  thay  oonstitote  proof  of  the  fntant." 
Skally  V.  Shute,  supra. 

It  follows,  If  a  tenant  consents  to  rqialrp, 
a  reoovory  upon  the  ground  of  a  constructive 
eviction  cannot  be  had. 

"Acts  on  the  part  of  the  landlord  to  which 
the  tenant  assents  cannot  be  asserted  by  the 
tenant  as  constituting  an  tvtctton.  Thia  adf- 
evident  principle  has  be«i  applied  in  the  ease 
of  an  entry  by  the  landlord,  with  tiM  tenants 
assent,  to  make  npain  or  improTemeots."  Tif- 
fany, Landlord  and  Tenant  9. 1289. 1 180. 

See,  also,  24  Gyc.  1182.  1148;  Olson  t. 
Sdievlovitz,  91  App.  Dlv.  405,  86  N.  Y.  Supp. 
884;  Ludlngton  v.  Beaton,  82  Uiac.  Bep.  738, 
66  N.  T.  Supp.  497 ;  Schloss  T.  Schloss,  137 
Mich.  289,  100  N.  W.  882. 

This  is  espedally  ao  when  no  evlctlott  ia 
claimed  until  after  the  abandonment  of  the 
premlaea.  We  have  had  but  recently  to  con- 
sider a  case  very  similar  to  this  one.  In  Cal- 
ifornia BuUdlng  Oo.  V.  Drury,  175  Pac.  302, 
we  say: 

"There  certainly  bad  been  no  eviction  by  rea- 
son of  the  annoyance  from  rata,  lor,  aa  we  have 
seen,  there  had  been  no  evlctko  claimed  on  that 
ground  nntil  after  the  vacatien  of  the  premises, 
and  the  reapondent  waa  oilitled  to  aa  oppor- 
tunity to  rwnove  the  nuiaanoe  befne  the  ap- 
pellant would  be  entitled  to  vacate." 

Having  consented  that  the  repairs  should 
bo  made,  plaintiff  cooM  net  recorer  as  for  a 
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KBAUSB  et  vx.  t.  CARBOLINBUH  WOOD 

PRESERVING  CO.    (No.  14847.) 


TlOlfttlon  of  tbe  tenns  of  bia  ln»e*  Cor  bto 
nmedr.  It  aaj,  was  tor  nesAlgant  perform- 
aneev  and  of  tbat  tbere  U  neUlm  plM  nor 
snfflctent  procf . 

Plalnturo  prlndiMl  reUaace  is  Id  Wusthoff 
V.  Scfawarti;  82  Wash.  837*  78  Pac.  407,  where 
tke  coast  afiOBptsd  a  iatalOon  «C  ooDstmo- 
tlve  ertctlon  drawn  by  Oie  Snpreme  Oourt  of 
Pennsrlmila : 

"The  modem  doctrine  as  to  what  constitutes 
an  «Ti(Ttioti  is  tiiat  actual  physical  expulsion  is 
not  neceesery,  bat  any  Interference  with  the 
toianf B  beneficial  mjivxaent  of  tbt  denrised 
ivemiMs  wUl  anmut  to  an  erlctlMi  tn  law." 
Hoerder  t.  BlemfiiK,  91  Pa.  822. 

But  In  the  case  relied  on  It  Is  etearlj  point* 
ed  out  that  the  worit  was  done  in  wanton  dla* 
regard  of  the  rights  of  the  tenantt  and  the 
court  fonnd  as  a  fact  t3iat  there  was  no  oon- 
BOit,  elthra  actual  or  constructive.  E^th  is 
put  also  in  Qie  case  of  A>tel  Marlon  Oo^  t. 
Waters,  77  Or.  426,  IBO  Pae.  886,  where  the 
same  doctrine  Is  annovnced  and  tbe  Wast' 
hoff  Oase  is  fdted  with  aiMwoval.  Bat  In  that 
case  tbe  Interference  which  amoonted  to  a 
ctmstrucUTe  eviction  was  without  the  con- 
sent of  the  tenant  Nor  was  it  contended  ttiat 
there  was  any  consent :  the  theory  of  the  de- 
fense being  tbat  the  acta  complained  of  must 
have  be«L  of  stMh  pennaneat  dtaraetw  as 
to  deairtve  the  tenant  of  the  benefldal  enjoy- 
ment of  tbe  prendsee.  Nether  of  these  cases 
and  cases  announcing  like  conclusions  can 
be  acc^>ted  as  controlling,  for,  as  we  have 
said,  plalntltr  by  bis  own  testlmcmy  shows 
that  the  repairs  were  largely  for  his  beae&t, 
and  were  undertake  with  his  consent  and  In 
tbe  expectation  tbat  bis  place  of  businees 
would  be  better  suited  for  tbe  uses  int«ided. 
The  defendant  baring  no  right  of  action  upon 
tbe  theory  advanced  In  bis  complaint,  It  fol- 
lows tbat  all  queatUms  going  to  tbe  damages 
and  the  measure  of  damages  have  become 
academia  t 

[41  We  have  preferred  to  treat  tbe  case  as 
if  the  eviction  was  laid  as  of  July  2d.  the 
date  of  abandonment  for  no  eviction  can  oc- 
cur without  giving  up  possession.  Pialntlflf 
retained  iwesesaloo,  however,  for  six  weeks 
after  the  time  he  says  be  was  evicted,  I.  e,. 
May  IStb,  and  If  we  were  inclined  to  a  tech- 
nical holding  we  might,  without  doing  vio- 
lence to  any  text  or  authority  tbat  has  been 
called  to  our  attention,  bold  tbat  pl^tlff  had 
waived  the  acts  complained  of .  24Cyc.ll30; 
16  R.  C.  L.  686;  Barrett  v.  Boddle,  158  111. 
479,  42  N.  B.  148, 49  Am.  St  Rep.  172;  Schloas 
V.  Scbloss,  snpra. 

Reversed  and  remanded,  with  InstmctlonB 
to  ^smlss. 

MACKINTOSH,  HOLCOMB,  PARKER, 
MOUNT,  MITCHELL,  and  MAIN,  JJ..  con- 
cnjr. 


(Supreme  Court  of  Washington.    Jan.  21, 
1919.) 

NEOLIOBNCB  «S»27  —  MAN{7FApTDBES  OF  SE- 
CBET  PXOCESS— PSIVITV  OF  COXTEACX. 
Defendant  engaged  in  sale  of  secret  pro- 
cess preparation  represented  to  benefit  fruit 
trees,  was  not  liable  for  damage  caused  by  use 
of  preparation  purchased  from  third  person, 
where  preparation  was  not  in  Itself  noxious  or 
dangerous  and  defendant  had  been  guilty  of  no 
fraud  or  negUguiee  In  regard  to  Its  sale ;  th^ 
being  no  privity  of  contract  between  plaintiff 
and  defendant 

Department  2. 

App^  from  Superior  Court  Clarke  Ooun< 
ty ;  B.  H.  Bade,  Judge. 

AetlOn  by  Homan  A.  Knuaer  and  wUe 
against  the  OuiMllneam  Wood  Preserving 
Company.  Jndgment  of  dimilssal,  and  plain-  . 
tub  appeal.  Affirmed. 

Bent7  Grass,  of  Vancouver,  and  R.  Sleight, 
of  Portland,  Or.,  for  aK)eUants. 

McMaster,  Hall  &  Drowley,  of  Vancouver, 
and  C.  A.  Sbeppard.  of  Portland,  Or.,  for  re- 
spondent 

MOUNT,  J.  nils  actlMi  was  brongfat  to 
recover  damages  for  the  loss  of  a  number 
of  trees  In  a  prune  or^ard.  Tbe  complaint 
alleged  that  the  damages  were  caused  by  tbe 
defendant  preparing  and  potting  up  under  a 
secret  process  In  sealed  tin  cans  a  prQ)ara- 
tton  called  "ATepartos  ObrboUnenm,"  wbkh 
was  sold  by  tbe  defendant  under  a  represen- 
tation printed  upon  the  label  <»  the  cans 
stating  that— 

''Trunks  of  fruit  trees  painted  with  Avenari- 
us  Garbolineum  will  not  be  troubled  with  borers 
and  will  become  healthier." 

The  complaint  alleged  tbat,  with  knowledge 
of  this  represoitation  and  in  reliance  upon 
It,  the  plaintiff  purdiased  this  substance  and 
applied  it  to  tbe  prune  trees  In  tbe  orchard; 
and  QAt  the  application  of  this  Avenarlus 
Oarbollnenm  was  for  tbe  purpose  of  destroy- 
ing and  exterminating  borers,  sMue  of  whldi 
had  begun  to  appear  in  plalntUTs  orchard, 
and  tor  the  purpose  of  rendering  said  trees 
healthier;  but  tbat,  Instead  of  so  doing, 
tbe  api^catioa  caused  a  large  number  of 
tbe  trees  to  die,  and  Injured  a  large  pn^r- 
tlon  of  the  remaining  trees  so  as  to  rend«- 
them  worthless  and  make  It  necessary  for 
the  plaintiff  to  dig  them  up  and  set  out  new 
trees  In  th^  place;  that  the  trees  thus  In- 
jured and  destroyed  were  of  seven  years' 
growth;  and  that  tbe  plaintiff  had  loeA  the 
time  required  to  replace  them  with  other 
trees  of  equal  growth,  and  had  been  damaged 
by  tbe  destruction  aod  injury  to  the  trees  In 
the  sum  of  $15,000.  The  aoswer  admitted  tbe 
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incorporation  of  the  defendant,  and  admitted 
tbat  borers  were  harmful  to  fruit  trees  and 
if  not  exterminated  would  felU  the  same,  and 
denied  the  other  allegatioDS  of  the  complaint. 
Upon  these  Issues,  the  case  was  tried  to  the 
court  and  a  Jury.  At  tiie  <^lose  «tf  all  the 
e^dence,  the  court  upon  the  defendants  mo- 
tion directed  a  verdict  in  favor  of  the  de- 
fendant and  thereafter  dlBmissed  the  action. 
The  plaintiff  has  apiwaled. 

Upon  the  trial  of  the  case,  the  evld»ice 
showed  that  the  respond^it  was  not  the 
manufacturer  of  the  product  known  as  Ave* 
narlus  CarMlneum ;  tbat  this  j^x>duct  was 
originally  manufactured  in  Germany  under 
a  secret  process  and  afterward*  manufactur- 
ed in  Milwaukee  Wis.,  by  a  Wlsomsin  oot^ 
poration ;  that  the  respondent  was  not  con- 
nected in  any  way  with  the  manufitctorlng 
company,  except  that  it  handled  the  product 
Ui  the  states  of  Washington  and  Oregon; 
and  that  the  ingredients  from  whidi  ATena< 
rtus  0art)0llneum  was  mannCactnrad  were 
unknown  to  the  resptmdent.  It  was  also 
shown  that  the  product  used  by  the  appellant 
was  not  purchased  froqi  the  re^ndent,  but 
was  purchased  from  the  Portland  Seed  Com- 
pany, a  company  in  Portland,  Or.,  which 
also  had  the  product  <»i  sale.  It  was  also 
shown  tbat  the  appellant  purdiased  12  gal- 
lons ot  Avenarlus  CarboUneum  from  the  Port- 
land Seed  Oompany,  but  this  Avenarlus  Car^ 
bolineum  was  ctMitaiijed  la  cans  upon  which 
there  was  no  advertisemeot  whatever ;  that, 
prior  to  the  purtdiase  of  these  12  gallons  from 
the  Portland  Seed  Ckmipany,  the  appellant 
bad  purdiased  a  one-gallm  can  from  some 
firm  In  Vancouver,  Wash.,  during  the  fall  of 
1915,  and  up(m  this  one-gallw  can  was  a 
statement  to  the  effect  that — 

"Tmnkfl  of  fmit  trees  painted  with  Avenari- 
ns  CarboUneum  will  not  be  troubled  with  boren 
and  will  become  healthier.** 

Before  purchasing  the  12  gaU(»B,  the  ap- 
pellant wrote  a  letter  to  the  Portland  Seed 
Company  inquiring  If  Avenartus  CarboUne- 
um would  kill  boT&n  and  make  fruit  trees 
healthier,  and  thereupon  purchased  from  the 
Portland  Seed  Oompany  the  Avenartus  Car- 
bolineum  which  was  afterwards  put  upon  the 
trees.  Tliere  was  evidence  to  the  effect  that 
the  trees  afterwards  died.  There  was  also 
evidence  whldi  toided  to  ibow  that  this 
preparation  -nould  kill  borers  and  other  In- 
sects that  Infect  fruit  trees,  and  that  It  had 
In  a  number  of  cases  been  beneficial  when 
used  upon  trees.  If  we  may  assume  that 
there  was  sufficient  evldoioe  to  go  to  the 
Jury  that  the  pr^iaratlon  wbldi  was  pwr^ 
dinaed  br  ^ptflant  and  nasd  up<m  the  prune 


orchard  destroyed  the  treei^  ft  la  plain  Uiat 
this  reapondoit  was  not  liable  ttMrefor.  It 
was  not  shown  that  the  Aveoarius  Carbo- 
Uneum whl<At  ms  purchased  1^  the  appel- 
lant was  soild  by  the  leavondent  w  was  ever 
In  Its  po8sessi<m.  It  Is  not  chdnied  1^  the 
appelant  Utat  it  was  punAased  frcnn  the 
sp(xul«it,  and  It  Is  oondn^vely  shown  tliat 
respcndent  was  notthemannfactnr»apdhnd 
no  connection  with  the  manufacturers  and 
did  not  know  the  lagredientsL  Bespondeot 
was  simply  an  agrat  for  the  sale  of  the  pr^ 
aratlon,  and,  so  far  .as  the  record  shows,  the 
Portland  Seed  Company,  Cn»n  whom  the  ap- 
pellant purchased,  ^as  Ukepwlae  an  agent. 
The  aK>eIIant  relies  upm  the  case  of  Maset- 
tl  ▼.  Armonr  Co.,  75  Wash.  622. 186  Pac  633, 
48  li.  B.  A.  (N.  S.)  213,  Aim.  OasL  191SC. 
140.  In  that  case  we  said: 

"It  bas  been  accepted  as  a  general  rule  that 
a  manufacturer  fe  not  liable  to  any  person  oth- 
er than  his  Immediate  vendee;  that  tbe  actkn 
is  necessarily  one  vipan  an  Implied. or  eipitMB 
warranty,  aad  that  widiout  privity  ti  contract 
no  suit  esn  be  maintained;  that  Mcb  pu^ 
chaser  must  resort  to  his  immedlste  vendor. 
To  this  rule,  certain  exceptions  have  been 
recognized:  (1)  Where  the  thing  causing  tbe 
injury  !s  of  a  noxious  or  dangerous  kind ;  (3) 
where  the  defendant  has  been  guilty  ot  frand  or 
dec^t  in  pessltig  off  the  article ;  (3)  where  the 
dtfeudant  has  been  nagUgcnt  In  some  lespeet 
with  reCerenee  to  the  sale  or  oomtmctioD  ot  a 
thing  not  immlneotly  dangerous," 

It  is  at  once  apparent  that  the  MazettI 
Cose  does  not  sustain  a  recovery  in  this 
case,  for  this  case  does  not  fall  within  any 
one  of  the  exceptions  named  there. 
Avenarlus  Carbollneum  is  not  shown  to  be 
of  a  noxious  or  dangerous  kind.  It  was  not 
shown  that  the  respondent  had  been  guilty 
of  fraud  or  deceit  in  passing  off  the  article, 
or  that  the  respondent  had  sold  or  ever  had 
possession  of  the  artlde  purdi&sed  by  the 
appellant;  and  it  was  not  shown  that  the 
respondent  had  bera  negligent  lu  any  respect 
with  reference  to  the  sale  of  the  article  pur- 
chased by  the  appellant  and  used  upon  his 
fruit  trees.  Not  coming  within  any  of  these 
exceptions,  the  general  rule  must  apply  that, 
where  there  Is  no  privity  of  ccmtraot  between 
tbe  appellant  and  the  respond«it  with  ref- 
erence to  the  sale  of  the  Avenartus  Our- 
bolineum,  no  Uablllly  exists  against  tlie  re- 
spondent. 

We  are  satisfied,  tberefbre,  that  Hie  trial 
court  properly  directed  a  verdict  in  favor  of 
the  respondent. 

^e  Judgment  must  be  affirmed. 

UAIN,  PARKER.  FULIiBRTON.  and  HOU 
COMB.  JJ.,  concur. 
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STATE  etc  tel.  HILLMAN  et  nx.  v.  SUPB- 
WOB  C»UBT  FOB  KING  COUNTY 
«t  aL   (No.  15068.) 

(Supreme  Oonrt  of  WaBhingtoa.  Jan.  10,  1919.) 

C^BTTQKAKI  ^3l7— DECIBIOnS  BbVIBWABLE— 
DlS8(H.VIMa  ISJUNCnON. 
Application  for  writ  to  review  order  of 
BUperUtr  court  dissolving  temporary  restraining 
order  moat  be  dismissed  for  lack  of  jarisdiction 
fat  Sapreme  Coart,  in  absence  of  findfaig  of  in- 
■olvencr  of  parties  against  whtm  restzainlnf 
ordet  was  sought 

I>^iartment  2. 

AppHcatton  hy  tbe  State  of  WasUngton  tor 
writ  of  rerlevr,  on  the  relation  of  a  D.  HIU- 
man  and  Bessie  Olive  Hlllnaiiu  bis  wife, 
agamat  the  Snporlor  Oourt  of  the  State  ot 
WashlBgtm  for  King  County*  tbe  HeiMvable 
OalTin  S.  Hall,  SvOgfi,  and  B.  M.  Ooxtlon. 
Application  dlsmtased. 

Wilson  R.  Oay  and  Geo.  HL  BammenB,  both 
of  Seattle,  for  plalntlffe. 

Byers  &  Byers  and  Anst  &  Terhnn^  all  of 
Seattle,  for  defendants. 

MOUNT,  J.  This  l8  an  application  for  a 
writ  to  review  an  order  of  the  lower  court 
dissolving  a  temporary  restraining  order. 
When  the  application  was  made  to  this  court 
on  affidavit  of  the  relator,  a  show-cause  or- 
der was  entered  and  further  proceedings  or- 
dered stayed  in  the  lower  court  until  the 
final  hearing  on  the  application  for  the  writ 
Thereafter,  a  return  was  made  to  the  writ. 
The  respondent  also  filed  a  motion  to  dis- 
miss the  application  for  the  reason  that  this 
court  Is  without  Jurisdiction  to  Issue  a  writ 
to  review  an  order  of  the  lower  court  dls- 
BOlTing  a  temporary  restraining  order  where 
no  finding  of  Insolvency  is  made.  This  mo- 
tion must  be  sustained.  We  had  occasion,  re- 
cently, to  examine  this  question  In  the  case  of 
State  ex  rel.  Chas.  H.  Lilly  Ca  t.  Brawley, 
176  Pae  3ST.  After  quoting  the  statute  In 
r^ard  to  appealaUe  wders,      there  said : 

"^is  conrt  has  uniformly  held  that  an  ex- 
traordinary writ  will  not  issue  to  review  or  su- 
persede an  order  denying  a  temitorary  injunction, 
•which  by  statute  is  not  appealable,  unless  there 
is  a  finding  of  insolvency,  because  the  legisla- 
tive intent  is  that  such  orders  shall  be  reviewed 
only  on  appeal  from  the  final  judgment"  State 
ex  rel.  Young  v.  Superior  Gourt  43  Wash..  34, 
65  Pac.  089;  State  ex  rel.  Mohr  v.  Superior 
Oourt,  64  Wash.  22S,  IQS  Pac.  17;  State  ex 
ML  Coombs  T.  Superior  Oourt,  60  Warii.  439, 
125  Pac  779. 

It  is  not  claimed  that  the  parties  against 
whom  the  restraining  order  was  sought  were 
insolvent,  and  the  court  made  no  finding 


on  that  question.  It  is  plain,  therefore,  that 
this  court  Is  without  Jurtsdlcthn  to  review 
by  extraordinary  writ  the  order  of  the  su- 
perior court  dissolving  the  temporary  re- 
straining order.  The  application  for  tbe  writ 
most  therefore  be  dismissed. 

MAIN,  C.  J.,  and  FULLERTON.  PABKBB, 
and  HOLCOMB,  JJ.,  concur. 


KCATB  «c  xeL  HILEiMAM'  et  ux.  v.  GORDON 

et  al.   (No.  15064.) 

(Supreme  Court  of  Washington.  Jan.  10, 1919.) 

Contempt  «=>21— DisoBXDiKKca  or  Ordi»— 

Ia.cK  or  JuBisDicnoN. 

Disobedience  of  order  Issued  by  court  with- 
out JnriBdlcdon  of  snbjectmatter  Is  not  con- 
tempt. 

Department  2. 

Citation  for  contempt  by  the  State  of 
Washington,  on  the  relation  of  C.  D.  Hlll- 
man  and  Bessie  Olive  Bidman,  his  wlfa^ 
against  E.  M.  GordtHi  and  Alphena  Byers. 
Citation  dlanUssed. 

Wilson  B.  Oay,  George  H.  Bummens,  and 
Carrole  B.  Graves,  aU  t£  Seattle,  for  plain- 
tiffs. 

Byera  ft  Brers  and  Anat  h  Teifanne,  aU  of 
Seattle,  for  defendaotSL 

MOUNT,  3.  In  tMs  case  the  defendants 
were  cited  to  'show  cause  why  they  should 
not  he  punished  for  contempt  for  an  alleged 
violation  of  an  order  of  this  court  restrain- 
ing them  from  proceeding  further  in  a  case 
pending  in  the  lower  court  In  addition  to 
answering  upon  the  merits,  the  def«idanta 
have  moved  to  qoaah  the  dtatlou  because 
tiUs  coart  was  wttbont  Jnrisdictiou  to  enter 
the  order.  In  the  case  of  State  ex  rel.  HIU- 
man  v.  Superior  Court,  177  Pac.  773,  just  de- 
cided, we  have  held  that  this  coart  was  with- 
out Jurisdiction  to  enter  the  order  which  it 
is  alleged,  has  been  violated.  Coacedlog, 
without  deciding,  that  the  defendants  have 
in  substance  violated  the  order,  this  court 
has  held  that  disobedience  of  an  order  issued 
by  a  court  without  Jurisdiction  of  the  sub- 
ject-matter Is  not  contempt  State  ex  rel. 
Evans  v.  Winder,  14  Wash.  114,  44  Pac.  125, 
and  cases  there  dted.  See,  also,  Simon  Pi- 
ano Co.  V.  Fairfield,  174  Pac.  457  ;  9  Cyc. 
p.  10. 

lAe  citation  Is  therefore  dismissed. 

MAIN,  C.  J.,  and  FUIXEBTON,  PABK- 
EB,  and  HOLCOMB,  JJ..  concnr. 
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WASHINGTON    UNION    GOAL    CO.  t. 
THUBBTON  COUNTY  et  al. 
(No.  14845.) 

.  (Supreme  Court  of  Washlnffton.  Jan.  10, 1919.) 

1.  Taxation  ^s9348— VAitTATiow  —  Minwo 
Pbopebty. 

Mining  property  surrounding  a  proven  mine, 
although  in  the  proapectiTe  atage,  may  be  given 
an  RBsessed  valuation  aa  a  prospect,  where  there 
is  reason  for  assesslDg  officers  to  find  and  be- 
lieve that  the  property  has  coal  values. 

2.  Taxation  «»819<1)— AasBHiuirp— MzNiira 
Pbofebtt— Valuation. 

For  purpose  of  assessing  mining  property 
BB  a  prospect,  it  is  unnecessary  for  county  assee- 
sor  and  board  of  cQualisatlon  to  be  mining  ex- 
perts, or  to  employ  experta  to  moke  the  asBesB- 
meDt. 

8.  Taxation  «3»319(2)  —  AasEasMBNT  —  Pbk- 

flUMPTION— RKASO'NABLENEaS  OF  VALUATION. 
Valuations  placed  on  property  for  purpose 
of  taxation  will  be  preaomed  to  be  reasonable, 
and  such  presumptioii  can  be  overcome  only  by 
pioot  that  is  clear  and  convincing. 

4.  Taxation  *=»543(7)— Bkwonablbkbsb  of 
a88e8s1cbnt— somoiinot  of  bvidenoe. 

EMdence  Aeld  Insufficient  to  overcome  pro- 
gumption  that  aaseasment  placed  on  unmioed  coal 
landa  aurroundtng  proven  mine  waa  reaaonable. 

Department  1. 

Appeal  fnan  Superior  Court,  Thurston 
County ;  D.  F.  WiU^t,  JuAge, 

Action  by  the  Washington  Union  Coal  Com- 
pany against  lliurston  County  and  another 
to  recover  taxes  paid  under  protest  Judff- 
ment  of  dismissal,  and  plalntiCT  iQ>peal8.  Af- 
firmed. 

A.  O.  Spencer,  of  Portland,  Or.,  Prank  C. 
owlngs,  of  Olympla,  and  John  P.  Bcllly,  ot 
Portland,  Or.,  for  appellant 

Thomas  U  O'Leary,  of  Olympla,  for  re- 
spondents. 

MITCHELL,  J.  In  the  fall  of  1907  and  the 
spring  of  1906,  appellant,  a  coal  mining  com- 
pany, purchased  5,044.49  acres  of  land  and 
the  right  to  explore,  mine,  and  tabe  coal  from 
beneath,  the  surface  of  other  acres  of 
land,  all  sltiute  In  Thurston  connty,  and  ly- 
ing within  a  territory  about  seven  miles  east 
and  west  and  three  miles  nortli  and  south. 
The  property  coialsts  of  about  ten  detached 
tracts  the  greater  portion  of  the  land  lying 
In  one  parcel  situated  In  the  south  central 
part  of  the  territory  mentlmed.  Near  the 
cmter  of  the  largest  tract  appellant,  ^ce 
about  1906,  has  been  and  is  now  actirely  en- 
gaged In  the  operation  of  a  coal  mine,  known 
as  the  Tono  Coal  mine,  tbr  commercial  pur- 
poses. 

Early  In  the  year  1908,  the  county  assessor, 


pursuant  to  advice  from  the  state  tax  com- 
mtsBlon,  Instructed  hie  Add  deputy  assessor 
that  where  lands  had  been  taken  as  coal 
lands,  and  he  was  sattsfled  there  was  coal, 
to  make  assessments  therefor.    It  appears 
that  no  such  assessments  had  been  made  on 
the  property  involved  for  the  year  1907.  The 
deputy  assessor  for  that  year,  confessedly 
without  any  knowledge  or  experience  as  to 
values  of  coal  mines  and  prospects,  though 
well  acquainted  with  many  property  owners 
and  others  who  for  years  had  prospected  for 
and  mined  coal  in  this  field,  went  Into  the 
field  and  gathered  Information  from  20  to  30 
present  and  former  owners,  proq^iectors  and 
coal  miners  of  years  of  experience  on  eoDw 
of  the  lands  now  owned  by  appellant  as  well 
as  other  lands  Immediat^y  adjacent  and 
within  the  territory.  Thereupon  the  deputy 
BsaeaMor  assessed  the  lands  of  appellant 
(whether,  it  had  yet  taken  title  or  not),  and 
much  or  nearly  all  of  the  other  lands  in 
this  field,  at  flO  per  acre  for  coal  values,  and 
taxes  were  levied  thereon  for  that  year. 
Thereafter,  from  year  to  year  until  1915, 
some  of  the  parties,  other  than  the  appellant, 
owning  im^rty  interspersed  with  appel- 
lant's lands,  procured  whole  or  partial  relief 
from  coal  assessments,  from  the  county  board 
of  eunallzatlon.    Appellant  paid  Its  taxes 
without  protest  until  1915.  when,  after  the 
assessment  had  been  made  for  that  year,  It 
claims  to  have  learned  for  the  first  time  that 
its  assessments  bad  for  years  included  coal 
valoes.    In  the  meantime— the  jftoot  does 
not  show  wlien— the  assessments  for  coal  val- 
ues in  this  field  bad  been  changed  tram  the 
uniform  sum  of  f  10  to  dlfferoat  amounts  per 
acre.  The  county  assessw  for  the  year  1915 
continued  the  assessments  of  appellant's  prop- 
erty as  they  were  last  assessed.  In  doing  so 
he  testified  that  he  considered  former  tax 
payments  without  protest ;  he  knew  of  the 
Tono  mine  and  Its  operation;  be  bad  been 
on  plaintiff's  lands,  and  was  acquainted  with 
the  soil  in  places;  knew  that  some  of  It  bad 
coal  outcroppings ;  that  coal  had  been  taken 
out  of  other  mines  on  this  or  adjacent  lands: 
he  knew  the  people  In  that  commimity  burn- 
ed coal  right  along,  taken  from  the  lauds  iu 
the  vicinity ;  and  that,  among  other  tliingB^ 
for  the  purpose  of  fixing  coal  values, 
checked  up  with  the  Pierce  county  assessor 
as  to  values  placed  on  coal  lands  in  that 
connty.    The  assessments  now  objected  to, 
for  the  year  1910,  range  from  $B  to  $15  per 
acre  for  coal  values,  except  288^  acres, 
which  are  free  from  any  such  assessment 

Appellant  applied  to  the  board  of  equali- 
zation in  191S  for  a  reduction  of  Its  assess- 
ments to  the  extent  ot  all  coal  values,  except 
as  to  871.92  acres  immediatdy  surrouodlng 
the  mine.  The  board  refused  to  dumge  the 
assessments.  After  the  lery  and  prior  to  de- 
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UnVieBcj  ftK>dlaat  tradeved  to  Qw  coanty 
treftgorw,  in  fldl  payment  (tf  Its  taxes  for 
Hie  year  1911^  an  amoant  v^dn  equaled  its 
taxes,  dimlnatliig  all  coal  values  on  its 
lands,  other  than  the  871.92  acres  referred  tOb 
It  is  to  be  noticed  that  by  the  tender  aM>d- 
lant  took  the  posIti(m  that  it  was  not  diarge- 
aUe  with  any  tax  on  itt  subsarfsce  ndnMal 
^U^Um  In  acrea>  whldi  was  Its  oonten- 
am  befcHre  the  board  of  eanaUaatlan.  DM 
county  treasurer  refused  the  money.  Appel- 
lant then  paid  under  protest  the  taxes  «l 
the  subsurface  mineral  rights  In  tibia  266^ 
acres,  and  afterwards  brought  this  action,  to 
recorer  back  tliat  amount  and  to  enjoin  tha 
coUectlon  of  all  other  taxes  based  on  coal 
values  other  than  In  tike  871.92  acres.  Upon 
trial  the  action  was  dismissed  by  the  snperl- 
or  ooorb 

Appellant's  first  argument  is  as  follows: 

addition  in  1908  to  the  assessed  value 
of  appellant's  property  of  $10  per  acre  for  eup- 
posed  eoat  valaes  (tirom  wbidi  the  1915  assesB- 
isent  was  et^ad)  was  arbltiaxy,  frandnleB^  il- 
legal, and  vtM." 

It  is  said  by  counsel  that  no  court  has  ever 
conntenanced  assessments  of  this  sort.  The 
strength  of  their  argument  in  this  respect  is 
shown  by  that  portion  of  theii  brief  as  fol- 
lows: 

"Thia  eooTt  Itself  has  eomrietentiy  bdd,  be- 
ginning with  tiie  ease  of  Whatcom  Ooonty  r. 
Fairhaven  Land  CVk,  7  W»A.  101  CM  Pac 
563],  a  ease  in  which  there  was  evidcncs  of  a 
UankeC  asaeMment  being  placed  withont  Investi- 
gatlou  on  tbe  property  owner's  land:  'An  arbi- 
trary assesBment  of  property,  without  the  exer- 
cise of  the  asgessor*s  judgment,  based  on  knowl- 
edge or  informatioD,  Is  an  iUegal  assessment, 
and  is  a  fraod  upon  the  proper^  owner,  and 
be  takes  advantage  of  by  the  latter  in  some 
manner.*" 

Sudi  argument  and  authority  are  not  in 
point  here  because  the  d^uty  who  made  the 
assessment  in  1908  did  make  an  investigation 
on  the  land,  and  exercise  bis  judgment  based 
thereon,  and  on  information  gained  from 
present  and  past  owners,  miners,  and  prospec- 
tors. A  number  of  those  persons  testified  at 
the  trial  of  this  case  to  facts  Identical  with 
those  of  which  the  deputy  assessor  had  been 
tnftmned.  As  to  the  suggestion  of  arbitrari- 
ness by  recunn  of  the  uniformity  of  $10  per 
acre,  it  is  not  found  In  the  assessment  of 
1915,  now  ctunplalned  ot  for  the  assessments 
range  from  $5  to  $1S  per  acre  for  coal  values, 
and  were  placed  on  the  property  by  the  as- 
sessor npcm  exercising  his  Judgment,  based 
not  only  on  the  records  for  years  showing 
these  to  be  fsoal  lands,  but  also  upon  knowl- 
edge and  Investigation,  In  the  year  1916,  of 
an  active  coal  mine,  of  the  soil  and  coal 
outcrtq)plng8,  former  mining  on  these  and  ad- 
jacent tands^  residents  using  coal  taken  from 
these  or  contiguous  lands,  and  inquiry  of 
the  assessor's  oiBce  and  examlnatlcais  ttC  tbe 


records  In  an  adjoining  connty  as  to  coal 
land  values.  As  shown  by  tlie  i^otest  to  0k» 
board  of  equalization  and  the  traider  to  tbe 
county  treaanr^,  appellant  contends  that  all 
assessments  for  coat  values  other  than  in 
lands  Jmt  around  Its  mine  are  baseless  and 
v<dd.  optm  Che  ttieory,  as  we  imderstand,  that 
the  county  has  not  demonstrated  that  the 
lands  omtalned  wtafcable -ccimmerclal  bodies 
of  coal,  and  that  0ie  assessors  are  not  sden- 
tlsts  and  expOTta. 

[1,1]  App^anlv  a  coal  mining  company, 
after  pnHVweUng,  tndudlng  smue  drilling, 
pvrdiaaed  all  of  tbese  lands  about  the  same 
time.  ICanlfestly  it  was  persuaded  by  sup- 
posed hidden  values.  It  must  have  been  sat- 
isfied of  suflldent  and  tempting  prospects. 
It  has  since  devolved  and  proved  a  mine, 
and  is  now  engaged  in  operating  It  for  com- 
mercial purposes,  ^nce  whidt  time  it  has 
done  a  very  little  drilling  to  fnrttier  deter- 
mine the  value  of  Its  holdings.  Bought  as 
and  partially  proven  by  appellant  to  be  coal 
lands,  we  are  not  advised  If  there  has  been 
any  depreciation  in  the  coal  values  of  these 
lands.  Mining  prt^terty  sudi  as  this,  sur- 
rounding a  proven  mine,  although  In  ttie  pro- 
spective stage,  may  be  given  an  assessed 
valaatl<m  as  such,  not  as  a  mine,  but  as  a 
prospect,  where  there  is  reason  for  the  as- 
sessiug  ofiicers  to  find  and  believe  that  the 
property  has  coal  values.  First  Thought 
Gold  Mines  v.  Stevens  County,  9i  Wash.  437, 
167  Pac.  1080.  For  such  purpose  the  coimty 
assessor  and  the  board  of  equalization  are 
not  required  to  be  mining  experts,  nor  employ 
experts  to  properly  and  legally  assess  it 

[S]  As  to  the  reasonaMenesa  of  valuations 
placed  on  property  for  the  purpose  of  taxa- 
tion, the  well-established  rule  favors  and  sup- 
ports the  county  assessor  and  board  of 
equalization,  and  one  who  diallengea  such 
valuations  assumes  a  task  not  measured  or 
accomplished  with  leas  than  clear  and  con- 
vincing proof.  Templeton  v.  Pierce  County, 
25  Wash.  377,  66  Pac.  663 ;  N.  P.  Ry.  Co.  v. 
Pierce  County,  65  Wash.  108,  MM  Pae.  178; 
Heuston  v.  King  County,  90  Wash.  200.  156 
Pac.  773. 

[4]  In  the  present  case  we  find,  in  addition 
to  the  presimiptlon  in  favor  of  tbe  assess* 
ments,  active  examination  and  investigation 
by  and  knowledge  on  the  part  of  the  assessor, 
together  with  due  omsideratlon  by  the  board 
of  equalisation,  to  support  the  assessment 
and  taxes  complained  of.  To  overcome  this 
presumption  of  fairness  of  the  assessment 
appellant  furnished,  In  effect,  the  testimony 
of  Its  superintendent  In  the  mine,  who  ad- 
mits he  has  never  made  any  personal  investi- 
gation of  any  of  the  property  outside  of  sec- 
tions 20  and  21  (tbe  Tono  mine),  tor  the  pur- 
poae  of  seeing  whether  or  not  coal  lies  under 
the  surface,  and  no  investigation  of  that 
diaracter  has  been  made  by  the  company 
since  h«  has  been  snperlntendoit.-  and  the 
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testimony  of  appellant's  mining  eoglneer  in 
charge  at  the  mine,  who  says  he  did  the 
prospecting  work  for  appellant  before  the 
purchase  of  these  lands,  and  has  been  with 
appellant  at  all  times  since,  that  only  two 
diamond  drill  holes  had  been  made  on  any  of 
appellant's  property  outside  of  the  immedi- 
ate Tldnlty  of  the  mine  since  the  prt^rty 
was  purchased,  and  that  the  company  has 
not  made  any  thorough  Investigation  of  the 
pn^rty ;  and,  finally,  on  cross-examination, 
he  said,  that  If  he  were  asked  by  a  prospec- 
tive purchaser  whether  any  other  seams  of 
coal,  outside  of  sections  20  and  21,  could  be 
mined  at  a  profit,  he  would  want  to  make 
further  Investigation  and  spend  money  for 
that  purpose  before  giving  his  opinion.  Such 
proof  Is  not  sufficient  to  overcome  the  pre- 
sumption in  favor  of  the  assessment  upon 
which  rest  the  taxes  sought  to  be  avoided. 

Lastly,  It  is  claimed  appellant  has  been 
discriminated  against  l>ecause  other  lands  In 
the  community  are  free  from  such  assess- 
ments. It  is  true  that  some  of  aroeHant's 
lands,  aa  well  as  other  tracts  intennlngled 
therewith,  are  not  assessed  tor  coal  values, 
and  that  still  othor  properties  are  so  aasessed, 
but  the  proof  fails  to  show  ladc  of  founda- 
tion for  ttiose  differences  In  tlie  opinltKi  and 
Judgment  of  the  aBsessing  offlcera. 

Judgment  affirmed. 

MAIN,  O.  J..  and  TOUIAN,  concur. 


KAVAFIAN  V.  SEATTLE  BASEBALL  CLUB 
ASS'N.    (No.  14867.) 

(Supreme  Oonrt  of  Washiogton.  Jan.  10, 1919.) 

1.  NeGUOINCB  ^S»1— TbEAIKBS  AMD  SHOWS 

«=»6  —  Basbbau;  BxHXBmoH  —  "Nsou- 

OBNCE.*' 

Where  plaintiff,  a  spectator  at  a  baseball 
game  conducted  by  defendant  was  struck  by  a 
foul  ball,  evidence  that  the  plans  for  the  grand 
stand  called  for  the  screening  of  the  portion 
in  wblefa  plalntiEF  was  Bitting  Asid  Boffitient  to 
establish  deCeodant's  "negligence,"  which  la  tho 
failure  to  observe  for  the  protcctioa  of  another 
person  that  degree  of  care  wiiich  the  dream- 
stances  deaiatid. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

2.  TUKATEBS  AND  SHOWS  <(=>d-'NBaLiaBKCB 
— CONiaiBUTOET  NKGUQENCB. 

la  an  action  by  a  patron  at  a  baseball  game, 
who  was  struck  by  a  foul  ball,  the  question 
whether  he  was  negligent  in  sitting  where  he 
did,  there  being  safe  seata  available,  heli  for  the 
jUTT. 

3.  EVIDENCK  ^500  -~  ElXPEBr  EVIDBNCE— 

Matfeb  in  Issue. 
In  an  action  by  a  spectator  at  a  baseball 
game,  who  was  struck  by  a  foul  ball,  a  question 


to  an  authority  and  writer  on  th%  game  of  bis^ 
ball  as  to  whether  he  ever  saw  a  time  wfaea 
there  was  not  sufficient  screening  at  the  pait 
for  the  protection  of  spectatora  XM  objectiao' 
able,  calling  for  the  conclusion  of  tiie  witneai 
as  to  a  mattor  whidi  was  for  the  determlnatioB 
of  the  jury. 

Department  1. 

Appeal  from  Stiperlor  Ooort,  Klnc  Ooun^; 
A.  W.  Frater,  Judge. 

Action  by  Edward  A.  Eavallan  against  the 
Seattle  Baseball  Club  Association.  From  a 
judgment  for  plaintiff,  def«idant  appeals. 
Affirmed. 

J.  T.  a  Kell(^  and  Bobert  L.  Blewett, 
both  of  Seattle,  for  aroellanU 

Reynolds  it  Harronn.  J.  Speed  Smith,  and 
wm  HI  Merritt,  aU  of  Seattle,  tor  re- 
spondent 

MITCEHELL.  J.  Respondent,  having  pur- 
diaaed  a  ticket  to  the  grand  stand,  attended 
a  game  of  baseball  conducted  by  aM>ellant  in 
Seattle.  During  the  game  he  was  hit  on  the 
knee  by  a  foul  ball  and  injured.  In  the  com- 
plaint he  charges  appellant  with  negligence 
In  falling  to  maintain  a  screen  in  fnKit  of 
the  seat  he  occupied.  Appellant  denied  n^li- 
gence  on  its  part,  and  affirmative  answered 
that  on  the  day  of  the  accident  it  had  pro- 
vided a  screened  sectim  ample  and  suffidrat 
for  all  patrons  who  cared  to  sit  b^lnd  it, 
thus  petforailng  its  full  duty  to  the  public, 
that  respondent  was  acquainted  with  the 
game  and  its  attendant  dangers,  and  that  in 
taking  a  seat  outside  the  screened  section  he 
was  gnllty  of  contributory  negligence  and 
assumed  the  risk  of  the  accident  and  Injury. 
The  affirmative  matter  of  the  answer  was 
denied  by  the  respondent.  There  was  a  trial 
by  a  jury,  which  returned  a  verdict  for 
f 1,000.  The  trial  court  denied  motlws  for  a 
directed  verdict,  for  a  judgment  notwith- 
standing tbe  verdict  and  for  a  new  trial. 
Judgment  was  entered  <m  the  verdict,  from 
which  an  appeal  was  taken.  . 

Asslguments  of  error  are  based  on  the 
denials  of  the  motions  and  allied  error  In 
r^uidng  to  admit  certain  evidence  offered  by 
appellant  The  ball  parte  was  new,  not  yeC 
fully  comirieted.  The  seating  arraugements 
were  In  the  usoal  form ;  the  center  front  of 
the  grand  stand  being  about  58  feet  from  tbe 
home  plate.  The  plans  provided  for  120  feet 
of  netting  In  front  of  the  seats  in  tbe  grand 
stand — 60  feet  on  each  aide  of  tlie  coiter. 
Kespondent  had  attended  a  number  of  games 
at  tbe  old  park  In  Seattle  and  four  or  fire 
at  this  new  pork.  On  the  day  he  was  injured 
he  arrived  during  the  second  inning  of  the 
game  and  hurriedly  took  the  first  coavenieat 
seat  he  reached  in  tbe  grand  stand,  where  be 
was  Injured.  Hiere  Is  no  diq>ute  that  tba 
grand  stand  was  screened  for  30  ftet  on  eadi 
side  of  its  center.  AU  the  evidmce  of  the 
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twsMndeat  tended  to  flbonr  bft  was  attUar  on 
ft  fcoDt  Mat,  vdl  within  60  feet  and  mere 
ttMn  M  f  eat  to  On  ittbt  of  the  eeutar  oC  tbe 
grand  fltand,  and  tlmt  then  was  no  leraen  In 
fnmt  of  Um.  On  tbe  other  hand,  the  orl- 
denee  of  avptUant,  Indndlng  ttn  lAuu  of  Its 
bnUdtaiKs  introdoced  In  erldaQoe,  tnded  to 
■how  tte  crand  stand  ms  scraoied  60  feet 
on  eaA  side  of  tts  center,  bnt  is  itient  as  to 
}u8t  whm  lenKmdept  was  sitttDg.  All  the 
seats  protected  by  eo  feet  of  screen  In  the 
enter  of  tti*  gnind  stand  were-  not  takoi 
when  reqKmdent  arrived.  No  nsher  was  In 
atteDdancei 

[1]  In  keeptais  with  what  may  be  consider- 
ed onnmoa  knowledge,  the  erldence  Aorwed 
ttiere  was  danger  from  fool  balls  at  all  places 
ba<&  of  the  foul  lines;  the  danger  being 
greatest  as  to  tone  and  fregoency  of  mdi 
balls  at  points  directly  behind  the  batter, 
the  danger  thence  radiating  and  decreasing. 
S%e  Jnry  was  prv^ierly  Instrocted  and  we 
must  Tlew  tile  situation  throngh  the  Jndg- 
mcnt  of  the  Juty  as  essHressed  by  ttie  verdict. 
By  Budi  rale  it  most  be  con^cred  as  proTcc 
that  there  wwe  only  80  feet  of  screoi  on 
each  side  of  the  center  of  the  front  of  the 
grand  stand,  and  that  respondent,  when  In- 
jured, was  sitting  In  the  front  row  at  a  point 
between  80  and  60  feet  from  the  center  of 
the  grand  stand  and  without  the  protection 
of  a  screen.  At  the  same  time^  by  undeniable 
implication,  appellant  admitted  that  reason- 
able care  and  prudence  required  it  to  have 
the  front  of  the  seats  screened  to  a  point 
beyond  the  reepwdent's  seat,  by  the  Introduc- 
tion oC  evldeDce  to  estaUl^  that  fact  The 
Jury  was  Justified  In  concluding  the  situation 
defined  negligence,  whicb,  as  Judge  Cooley  In 
bis  work  on  Torts  says,  is: 

"The  failure  to  observe,  for  the  protection  of 
the  Interest  of  another  person,  that  degree  of 
care,  precaution  and  vigilance  which  the  cir- 
cumstances justly  demand,  whereby  such  other 
person  suffers  Injury." 

[2]  As  to  contribotory  negligence  on  the 
part  of  plalntur,  or  that  be  wa»  at  fault  In 
not  takiitt  a  seat  In  the  porticHi  that  was 
screened,  this  involves  the  determination  as 
to  whether  or  not  he  acted  as  a  reasoaably 
prudent  person  would  under  similar  eircum- 
stances.  He  came  In,  as  ho  liad  a  right  to  do, 
while  the  game  was  in  im)grese,  and  took 
the  first  vacant  seat  be  noticed.  By  inference 
he  was  Invited  to  that  seat  He  paid  an 
extra  amount  for  the  privily  of  the  grand 
stand.  There  was  the  Implied,  rqiresentatifm 
on  the  part  of  a];^Uant  that  the  seat  be  took 
was  reasonably  safa  There  was  no  caution 
or  notice  to  him  that  it  was  other  thau  safe. 
The  ultimate  fact  of  whether  he  could  or 
should  at  the  time  have  reasonably  anticipat- 
ed betog  struck  and  injured  In  that  place  by 
a  foul  ball,  like  the  alleged  n^ligence  of 
aroellant,  was  properly  sutHultted  to  the 
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[•]  After  appeUant's  wltnegses  hod  tosti- 
fled  that  the  building  pUns  called  for  120 
feet  of  screen,  and  that  that  moch  had  been 
put  mi— the  latter  bsbig  disproved  to  the 
evident  satisfaetioD  of  the  Jury — appellant 
called  a  witness,  an  admowledged  authority 
and  writer  on  the  game^  who,  after  testifying 
to  his  constant  attendanee  at  the  games  in 
Seattle  for  years,  and  the  frequency  and. 
uncertainty  of  the  force  and  direction  of  foul 
balls,  was  asked: 

**Oa  yoQ  ever  see  a  time  there  was  not  sufl^ 
cfent  seisenlng  at  that  park  f»r  the  proteetiM 
of  the  speetstozsr' 

The  question  was  objected  to,  on  tbe 
grounds  that  It  called  for  a  conclusion  to  be 
drawn  only  by  the  Jury.  The  court  properly 
eoatalned  ttie  objectton,  and  advised  appel- 
lant: 

"Let  him  stmts  bow  mndi  sessenlig  tiurs  was; 
but  whether  it  is  snfficient,  or  aot^  Is  for  tiie 

Jury." 

Finding  no  error,  the  Judgment  is  affirmed. 

MAIN,  C.  J.,  and  HAC!Enm)SH,  TOL- 
KilN,  and  OHADWI0K»  JJ„  omcur. 


I 


MASON  T.  YEARWOOD  at  al.  (Na  1487S.) 
(Supreme  Court  of  Washington.  Jon.  17, 1919.) 

1.  Watkbs  akd  Watsb  Couaass  <9»144— Pbe- 
scaiPTivi:  RiaHTS— Extekt^IjACHbs. 

Where  plaintiff  had.  a  prescriptive  right  to 
10  inches  of  water  In  stream,  the  right  having 
been  used  to  some  extent  at  all  seasons,  md  at 
times  other  than  the  irrigation  season,  plaintiff 
Is  entitled  to  reeeivs  such  flow  except  ss  At 
Bwy  have  lose  her  rights  by  laobss. 

2.  Watebs  Ann  Watee  Coubseb  ^tolBl— Pbe- 
scBiPTivE  Rights— Estoppel. 

Where  plaintiff  was  Judicially  hdd  entitled 
to  bring  new  aetiott  to  estsMleh  daim  to  10 
Indus  of  water  of  stream  ^  presoription,  but 
she  delayed  for  yeais,  nfusiag  offer  of  defend- 
ants of  more  than  water  to  which  slie  had  pre- 
scriptive right,  and  stood  by  while  defendant 
reclaimed  land  by  drainage  at  grttt  eqtenses, 
she  is  estopped  to  interfere  with  redamation. 

Department  1. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty; Oeo.  B.  Holden,  Judge. 

Action  by  Bath  liason  against  John  A. 
Yearwood  and  others.  From  Judgment  for 
deftiidants,  plaintllf  appeals.  Bemmd,  wtlh 
instructions  to  coter  lodgment  In  hamray 
with  the  opiiilon. 

O.  O.  Felkner,  of  Ellensburg,  for  appellant. 
Hovey  &  Hale,  of  Ellensburg,  for  req;>ond- 

enta. 
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TOLUAN,  J.  A  urartoiui  acOoB  befcweoi 
tbem  same  parties  was  before  this  coart  and 
decided  In  Mason  t.  Yearwood,  08  Waib.  276, 
106  VtLC.  606.  80  L.  B.  A.  (N.  S.)  11S8.  In 
ttiat  case  the  appellant  ttkere  and  bere  made 
three  prlnciinl  contentions:  Tint,  that  Bhe 
was  entitled  to  the  water  tnm  certain 
BiwlneB  situated  aa  the  land  of  reqpmdoits 
hy  vlrtne  of  priivr  a^roprlatlon;  second,  that 
Rbe  was  a  riparian  owner  m  the  stream 
flowins  from  firings,  and  therefore  entitled 
to  the  flow;  and,  third,  that  she  was  entitled 
to  the  water  flowing  from  the  q;»rlngs  by 
nreecrlption.  Her  claims  upon  the  first  and 
second  grounds  were  denied  In  that  case^  hnt 
It  was  held  that  she'mlght  estaUUh  a  dalm 
hy  prescription  to  a  qnantity  of  watw  flow- 
Ing  therefrom  eqoal  to  the  wonted  flow  ten 
years  prior  to  the  betctnnlng  of  that  action. 
'Sb&ee  being  no  evidence  In  the  record  from 
whldt  the  amount  of  that  flow  could  then  be 
detomlned,  the  jodgnwit  was  affirmed,  but 
withoat  prejudice  to  the  rli^t  of  appellant  to 
bring  a  new  action  to  establidi  her  claim 
prescriptlcm.  and  the  amount  of  water  to 
which  she  was  m titled.  That  cmb  was  de- 
cided In  May,  tBUft,  but  appellant  todk  no 
st^  to  establish  her  rights  th«»  recognised 
until  the  o(Hnmencement  of  tills  actim  the 
filing  of  her  comj^int  on  June  11, 1917,  ex- 
cept that  she  brought  a  slmUar  acdoa  In- 
NoTOnber,  1016,  whifdi  she  volnntari^  dli»* 
missed. 

The  comj^alnt  In  this  case  restates  In  con- 
stdevalHe  detail  the  facts  upon  whldi  tba  ap- 
p^nt  relied  in  the  previous  case  (to  whldi 
refovnce  is  now  made  fbr  a  better  undeN 
standing  of  the  issneid,  and,  In  addlUm, 
pleads  that  she  Is  oitltled  by  prescriptloi  to 
the  unlntnmpted  flow  of  2S  Inches  of  water, 
mlnw's  measure,  under  a  ftnuvincib  pressure 
and  that  respondents  have,  since  the  dedsiwi 
in  the  previous  case,  oenitnieted  dttdws, 
pUtes,  and  undwground  drainage  In  sucih 
places  and  In  such  manner  as  to  divert  all  of 
the  flow  of  water  from  appdlant's  land.  Be- 
wpooAsa'^s  by  answer  pleaded  that,  after  the 
flnal  dedalon  iji  the  prior  cas^  they  tendered 
to  appelant  a  atuntlfcy  of  watex  in  excess  of 
what  she  was  entitled  to  by  prescrlptl<m, 
whldi  die  refused  to  accept,  contending  that 
die  was  entitled  to  the  entire  drainage  from 
reapond«itfl^  lands,  and  that,  because  of  her 
failure  to  bring  an  actloa  to  determine  the 
amount  of  water  to  which  she  was  entlQed, 
they  assumed  that  she  did  not  wish  to  fur^ 
dier  litigate  tlie  question,  and  proceeded  to 
Install  at  great  expoise  a  drainage  aystem, 
wherdv  tht^  redaimed  and  made  pcodnclive 
their  lands,  which  were  prevloudy  covered  by 
water,  and  prevented  an  Increase  in  area  of 
their  flooded  lands,  and  that  because  thereof 
appdlant  Is  now  estopped  by  h»  laches.  In 
the  Judgment  entered  below,  the  trial  court 
found  that  appellant  has  title  by  adverse  pos- 
.session  of  ten  inches  of  water,  miner's  meas- 
ure,  under  a  four-lndi  pressure,  flowing  from 


levaadsot  Yenrweod^i  lands,  doriag  «Mb 
pwlod  eadi  year  as  tbaaame  Is  nssded  flur  lF> 
rlgatton;  that  reoooAHit  Yearwood  bad  eOer- 
ed  to  appellant  all  the  water  to  whidt  she 
waa  eotlttod  If  she  would  permit  Um  to  con- 
duct tbm  same  acfoas  his  tand  In  a  dosed 
drain  so  ai  to  avot  Qie  growing  damage 
by  flooding  to  his  premlan,  whldi  efler  was 
refused;  whereupon  Yearwood  gave  notice 
that  he  would  divert  tbe  water  ^  other 
means  in  order  to  save  and  radaim  itis  lands, 
and  that  he  proceeded  to  do  so,  thereby  sav- 
ing hlB  lands  from  greater  innndation.  and  re- 
claiming and  placing  than  In  a  htfi  atato  oC 
culUvatlon ;  that  the  dxalnageaystan  thvs  In- 
stalled does  not  actually  connect  with  tiie 
springs  or  with  the  flow  therefrom,  but  by 
ssepage  and  pereolatlni  does  dlvwt  Um  water 
Ui  a  substantial  degree,  and  the  water  ao  di- 
verted has  bem  pat  to  a  benefldal  nae  by  re- 
^MWdenta;  tliat  reqioBdeBt  Yearwood  waa 
wltliln  the  mle  at  reasMiable  oae  of  his  «wn 
land  In  ao  doing,  and  ooold  not  be  ajalned: 
and  tbat  ^K>dlant  has  been  guilty  of  lacbsa. 
Whereupon  the  action  waa  dismissed,  with 
costs  to  respondents,  and  this  appeal  fal- 
lowed. 

[1]  After  a  carnal  examination  of  the  rec- 
ord, we  are  convinced  that  I3ie  Intention  of 
the  trial  court  was  In  the  main  rig^t.  Tlie 
evidence  does  not  pnjMnderate  against  biii 
finding  that  In  the  year  1886,  when  the  ad- 
verse possessfott  began,  appellant,  or  her  pred- 
ecessors In  Interest,  were  receiving  from  this 
source  not  to  exceed  ten  Inches  of  water,  as 
found  By  him;  but  we  think  that  the  right 
waa  used  to  some  extent  at  all  seascms  ot  the 
year,  and  whatever  the  flow  ml^t  be,  not 
exceeding  the  tea  Inches,  at  times  other  than 
In  the  Irrigation  seaom,  appdlant  would  be 
entitled  to  reodva  Out  flow,  except  as  die 
may  have  lost  her  ri^its  by  tur  radiea. 

[S]  We  also  are  convinced  that  the  evidence 
sustains  Uie  finding  that  reqjKmdent  Year- 
wood  offered  to  ^ivw  to  appellant  all  the 
water  to  Ddildi  die  was  entltted,  thiongli  a 
closed  drain,  and  that  the  reasonable  use 
of  bis  own  pnqierty,  and  the  protection  and 
redamatl<m  tliereo^  ooold  not  be  tbwaitod 
by  appdlant'a  refusal  to  accept  the  water,  or 
by  her  delay  In  bringing  the  action  which  this 
eourt  in  mo  had  aald  dm  might  telng. 
Therefore  appellant's  right  to  recdve  the  ten 
Inches  of  water  during  the  irrigation  season, 
and  the  flow,  not  exceeding  ten  Indies,  during 
the  nonlrrigatlon  season,  shoold  be  subject 
to  sudi  diversion  of  the  wator  as  may  be  neo* 
essary  to  keep  respondents'  lands  drained 
and  redaimed,  as  they  are  at  presoit,  by  the' 
present  drainage  system  which  by  appellanft 
nonaction  die  has  pennitted  to  be  Installed: 
the  reason  being  Oiat  while  appellant  has 
not  lost  her  prescriptive  right  to  the  uae  of 
the  water  by  delay  for  a  period  less  than  that 
prescrUied  by  the  statute  of  limitations,  and 
those  new  benefldally  using  the  watu-  have 
gained  no  pceacriptlve  right  tliereto^  yrt  by 
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ber  BCtB  In  refusing  tbe  water  as  offiered,  and 
her  delay  In  bringing  thla  action  and  standtng 
by  while  reqxmdent  Yearwood  redalnsed  his 
land  at  great  eipente,  she  Is  now  estopped 
from  anertlng  any  right  wblCh  might  inter- 
fere  or  be  Inoonslstent  with  tlie  fall  enjoy- 
meat  by  reiqM«dent  Tearwood  of  the  fmfts  ct 
the  redamatlon  whlcb  he  has  brought  about 

In  order  that  tlils  controveniy  may  be  end- 
ed, the  court  should  also  have  provided  by 
judgment  that  appellant  be  permitted  to  go 
npon  the  lands  of  respondents,  bo  far  as  nec- 
essary to  keep  free  froni  obstructloDS  the 
paangeway  by  ditch  or  natural  chaimd 
through  which  the  water  flows,  so  that  It  may 
be  and  remain  at  all  times  In  tbe  condition  In 
wbl<ii  It  was  In  1898  when  tLe  right  attached, 
so  far  at  may  be  necessary  to  secure  the  flow 
of  water  awardeii  to  her,  if  that  may  be  se- 
cured without  Interference  with  the  present 
state  of  reclamation  of  respondent's  land, 
with  the  privilege,  however,  to  res^ndent 
Yearwood,  If  he  desires,  at  his  own  expense, 
to  deliver  the  water  at  his  lower  boundary 
line  where  it  left  his  land  Id  1896,  in  a  box 
or  underground  drain,  in  v/Uch  event  he 
should  keep  such  drain  In  repair  at  his  own 
expense,  and  appellant,  so  long  as  such  drain 
adequately  serves  Its  purpose,  to  have  no  right 
to  Interfere  therewith  or  enter  respondent 
Yearwood's  premises.  On  no  account  should 
appelant  be  permitted  to  use  reqwndents' 
land  as  a  reservoir  for  the  storage  of  water,  to 
the  Impairment  or  detriment  of  tbe  Improve- 
ments and  reclamation  which  had  taken  place 
prior  to  the  beginning,  of  this  action. 

These  conditions,  carried  Into  a  Judgment, 
wlU  perhaps  please  neither  party  to  this  ac- 
tion. Bat  from  tbe  state  of  the  record  before 
us,  and  in  view  of  the  facts  found  by  tbe  trial 
court,  they  a^roxlmate  equity  as  near  as 
may  be.  Tbey  reeognlio  and  eetaUlsh  appd- 
lant's  right  to  the  use  of  the  water  according 
to  her  title  by  prescription,  becaase,  having 
acquired  such  title,  it  may  be  taken  from 
her  only  as  might  similar  property  where 
title  was  acquired  by  deed.  Appellant's  un- 
reasonable delay  of  more  than  seven  years 
in  bringing  this  action,  ber  refusal  to  accept 
the  water  as  offered  to  her  by  respondent 
Yearwood  (which  appears  to  have  been  a 
fair  and  reasonable  offer  of  delivery),  and  her 
neglect  to  act  when  notified  by  Yearwood  that, 
in  order  to  prevent  a  growing  Injury  to  his 
land  and  to  reclaim  and  put  In  cultivation 
that  already  Inundated,  he  must  and  would 
otherwise  dispose  of  the  water  If  appellant 
would  not  acc^t  It  in  tbe  manner  offered, 
and  her  neglect  to  act  at  all  for  several  ye&rs 
thereafter,  although  for  at  least  three  years 
prior  to  the  beginning  of  this  action  she  had 
received  none  of  tbe  water,  all  constituted 
laches  upon  appellant's  part  which  estop  her 
from  complaining  of  or  asserting  rlgbta  which  ; 
will  Interfere  with  the  reclamation  which  has 
tofceo  place. 


In  Tlew  of  the  equities  Ul  the  COM,  each 
party  will  bear  his  own  costs,  both  ia  this 
court  and  In  Oie  court  below. 

Reversed,  with  Instmctloiia  to  rater  Judg^ 
ment  in  harmony  with  ibwe  views. 

HITCHIQLIi,  MACKINTOSH,  and  MAIN, 
JJ.,  otnumr. 

GHADWICK,  C.  3.  I  omcur  In  the  <H}lnIon 
of  Judge  TOLNLAN  upon  tbe  understanding 
that  appellant  cannot  claim  tbe  flow  of  ten 
inches  of  water  as  a  present  right,  but  that 
her  right  Is  limited  to  the  use  of  such  water, 
only,  as  may  naturally  flow  from  the  source 
over  and  above  that  which  Is  carried  Into  the 
drainage  system  and  to  which  other  rights 
have  attached.  It  may  not  be  more  than 
ten  ln<dies;  It  may  be  less. 


QUIENT  T.  QUIEKT.    (No.  16038.) 
(Supreme  CSourt  of  Washington.  Jan.  10, 1010.) 

1.  DiTOBCE  <a»Bl—DBJEIT8B8—OON  DONATIO W. 

Where  tbe  conduct  of  a  husband  consist!*  of 
a  Bwiei  <tf  atta  or  a  course  of  condact  wfakh 
entitles  the  wife  to  a  divoroe,  the  fact  that  she 
continned  to  live  with  biin.  until  tbe  iutitutioB 
of  the  action  doea  not  work  a  candonatjon  of 
bis  conduct. 

2.  DrvoBCB  «3^92— DiTision  or  Propi»tt— 

FaOPOIEft  or  IMTXBIOH. 

Where  a  w^  was  graatod  a  dtvorce,  a  de- 
em giving  her  the  aom  .at  12,000  and  home- 
told  furniture  «f  the  vahM  of  |750k  as  weU 
as  giving  her  the  homa,  whldi  was  valued  at 

^,600,  in  trust  for  the  support  of  the  minor 
chUd,  whose  custody  she  was  given,  witb  the 
proviso  that,  in  event  of  the  child's  death  prior 
to  reaching  majority,  it  should  be  for  the  use 
and  benefit  of  the  wife,  held  not  erroneoos, 
where  the  balance  of  the  property  <tf  the  proxi- 
mate valve  of  fO^OOO  was  to  be  retained  ty  the 
defendut  husband. 

Deportmoit  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Kenneth  Mackintosh,  Judge. 

Action  by  Edna  Qoient  against  Zobn 
Qulent,  From  a  jdi^ent  granting  plaintiff 
a  divorce,  awarding  her  the  custody  at  a 
minor  child  of  the  marriage,  and  ordering 
division  of  the  property,  defendant  appeals. 
Affirmed. 

Plies  A  Balverstadt,  of  Seattle,  for 
pellant. 

Tborwald  Sl^rled,  of  Seattle,  for  re- 
EposAeaL 

MAIN,  C.  J.  The  plaintiff  brought  this 
action  for  the  purpose  of  obtaining  a  divorce 
from  the  defendant   The  allegations  of  the 


«BoAir  eU<r  caMs  sm  ssdu  k^Ib  and  KVT-MUMSSa  lo  all  K«>-Number^  DIgeiU  a*d  taduw 


Digitized  by 


Google 


780 


m  PAdm  BBPOBTBR 


anundM  complaint,  which  will  he  nfttrred  to 
aa  tlie  complaint,  woe  denied  by  an  answer. 

The  cause  proceeded  to  trtal,  and  resulted  In 
a  jndgmoit  of  abjMlute  divorce,  awarding  the 
custody  of  the  minor  child  to  the  plaintiff, 
and  a  dlrlslon  of  the  property.  From  this 
Jndgmrat  tiie  defendant  appeals. 

The  parties  to  the  action  were  married  on 
June  17,  1913.  As  a  result  of  the  marriage 
one  dilld  was  bom,  a  daughter  who  at  the 
time  of  the  trial  was  lesa  than  four  years 
old.  The  respondent  in  her  complaint  claim- 
ed the  rl^t  to  a  divorce  on  the  ground 
of  cnielty,  personal  Indignities  rendering  her 
life  burdensome,  and  failure  of  the  appellant 
to  pr(^rly  support  and  maintain  herself 
and  child.  The  trial  conrt  made  findings 
sustaining  the  allegations  of  the  complaint, 
and  entered  a  judgment  as  above  Indicated. 

[1]  It  is  first  contraded  that  the.  evidence 
does  not  sustain  the  flndlngs  of  the  trial 
court  It  Is  probably  true  that  the  evidence 
falls  to  disclose  any  one  act  of  shortcoming 
on  the  part  of  the  husband  which  in  itself 
would  be  sutadent  to  justify  the  divorce. 
But  when  the  record  is  read  In  Its  entirety 
It  discloses  a  course  of  conduct  on  the  part 
of  the  husband,  beginning  early  in  the  mar- 
ried life  of  the  parties,  which  was  humiliating 
and  distressing  to  the  wife,  and  which  was 
prompted  by  his  imperious  and  domineer- 
ing disposition  and  utter  \&ck  of  affectionate 
regard  for  bis  wife  and  her  rights  as  a  part? 
to  the  union.  It  U  unnecessary  b«re  to  set 
out  this  distressing  story,  bnt  is  it  snffldent 
to  say  that  a  careful  conaldOTatlon  of  the 
evidence  leads  os  to  the  oonclaslon'|tiat  the 
trial  conrt  properly  entered  a  judgment  dis- 
solving the  bonds  between  the  parties. 

It  la  next  contended  that,  since  the  parties 
lived  together  until  the  very  time  when  the 
action  was  instttuted,  the  conduct  of  the 
husband  had  been  condoned.  Whatever  the 
law  of  condonatkMi  may  be,  generally  iQtealc- 
Ing,  It  la  not  aK>Ilcable  to  the  facts  In  this 
case.  WJiere  the  conduct  of  the  husband 
consists  of  a  series  of  acts  or  a  course  of 
conduct,  such  as  this  record  discloses,  the 
ftict  that  the  wife  continues  to  live  with  him 
until  the  Institution  of  the  action  in  the  hoi>e 
ot  better  treatment  does  not  worli  a  condona- 
tion of  his  conduct.  U  Oyc.  640;  Creyts  t. 
Creyts,  133  Mich.  4.  N.  W.  383;  Phillips 
V.  FhiUlps,  1  Ul.  App.  245;  Marks  t.  Marka, 
56  Minn.  264,  67  N.  W.  661,  45  Aju.  St  Bep. 
46& 

It  may  be  remarked  in  passing  that  con- 
donation was  not  pleaded  as  a  defense  In 
this  case.  But  It  Is  unnecessary  here  to  ccmi- 
sider  to  what  extent  the  court  will  regard 
evidence  of  condonation  (whidi  la  an  affirm- 
ative defense  ud  ahonld  be  pleaded)  wbea 
the  same  baa  not  been  pleaded.  As  already 
pointed  oat,  the  evidence  does  not  show 
condonation. 


[t]  Finally.  It  Is  dftlaked-  tbat  the  oourt 
made  an  bq^roper  dlvldon  oC  tbe  pn^erty. 
The  reqKmdeut  was  glvea  like  snm  of 
and  the  honsstaold  fumttursi  whldi  it  was 
claimed  was  of  tlie  valne  of  fTBO.  Tbe  h/mae, 
which  was  of  tbe  approzlaiate  value  ot 
S5,600,  war  gtvmi  to  the  respondent  In  trnat 
tor  the  use,  support,  and  benefit  of  tbe  minor 
child,  with  the  proviso  that  in  case  of  ber 
death  prior  to  reaching  majority  the  same 
should  be  for  the  use  and  benefit  of  respond- 
ent The  balance  of  the  property,  which 
was  at  least  of  the  approximate  value  of 
$6,000,  was  to  be  retained  by  appellant. 
Even  though  the  property  may  have  been 
largely  the  separate  property  of  tJie  appel- 
lant, the  trial  jndge  did  not  abuse  his  dis- 
cretion in  making  the  dlvlston.  It  has  been 
often  held  that,  in  actions  of  this  kind,  the 
property  of  the  parties,  whether  separate 
or  community,  is  before  the  court  to  make 
such  disposition  thereof  as  may  be  legally 
proper  and  just  TTnder  this  Judgmoit  the 
wife  gets  less  t^an  one-third  as  much  prop- 
erty as  the  husband.  The  giving  of  the  home 
to  tbe  child,  as  set  out  In  the  jndgment,  was 
not  unreasonable. 

Tbe  Judgment  will  be  affirmed. 

FULLERTON,  MITCHELU  TOLMAN.  and 
OHADWICE,  33.,  concur. 


HASKSLIi  et  aL  T.  OARUSLB  PACKING 
00.    (So.  16042.) 

(Snpreme  Court  of  Washington.   Jan.  17. 
Iftlft) 

1.  TuAL  •ni63C2>-*BBOXPnoir  or  ariniMcn— 

in  an  action  for  the  price  ol  specially  ocm- 
■tnicted  tanks,  where  plaintilt  bad  shown  good 
woriunajuliip  on  the  tanks,  and  defendant  had 
answered  with  testimony  showing  a  leaky  con- 
dition at  a  later  time,  it  .was  proper  for  plain- 
tiff in  rebuttal  to  show  that  another  plumber, 
who  was  connecting  op  the  tanks  for  defend- 
ant, bad  stated  that  he  bad  broken  off  a  lug. 

2.  evxobncx   ^244(7)  —  stambhts  ot 
Agent  ob  Ehfl()T& 

In  an  action  for  tbe  purchase  price  of  spe- 
dally  constructed  tanks,  testimony  that  a 
plumber,  hired  by  defendant  corporation  to  con- 
nect the  tanlu,  when  asking  for  a  ladle  and 
wiping  cloth,  stated  that  hs  had  brolten  oB  a 
tug,  was  not  hearsay,  but  an  admlsstoa  or  dee- 
laration  made  by  an  agent  and  employfi  within 
tbe  ac<we  of  Ui  authority,  and  oonneeCed  with 
transaction  in  whidi  he  was  then  engaged. 

3.  BvinEROE  «=»121(S^RB8  Qebhs. 

In  an  action  for  the  purchase  priee  of 
tanks,  defendant  daiming  that  the  tanks  were 
lea^  and  nstfesa,  a  statement  made  by  a 
{dumber  hired  1^  plaintiff  to  conneet  the  tanks. 
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while  aaUnr  ftjff  v  Ml«  ud  wiflfav  <^o^i  tUt 
he  h«i  brokflD  ollm  fai&  mw  adniHiUe  m  part 
of  the  Ew  g«at«,  being  iMde  wUle  he  ww  ao- 
tually  doing  tbe  work. 

4.  8uCT  «»347fQ  —  TmrvTtB  —  Dnsnan  to 
Action  roa  Pvbchase  Fuel. 
If  <Hie  for  whoa  an  arttele  has  been  spe- 
dallr  made  oontiBnefl  to  exercise  ownership 
and  dominiui,  he  mnit  pa?  the  price  provided 
fur  in  the  eoatraet,  where  the  article  possesses 
■obatantial  valne,  althoogb  worthless  for  the 
imrpoae  Intended;  hia  remedy  being  damages 
for  breach  of  warranty. 

Department  1. 

Appeal  from  Superior  Court.  Whatcom 
County;  Ed  B.  Hardin,  Judge. 

Actloii  hy  F.  U.  HaokeU  and  Jolw  Alsap. 
copartner*  doing  buaineaB  u  tbe  F.  M.  Hw- 
kell  PlumMog  Company,  agalnat  tba  Cariiale 
Packing  Oompany.  Judgment  for  pkUntifla, 
and  d^eodant  appeals  AtBrmed. 

Will  J.  Griswold,  of  Bellingham,  for  appel- 
lant. 

Sather  &  livesey,  of  fi^lagtaam*  for  re- 
spondents. 

MITCHELL,  J.  This  action  was  instituted 
by  the  F.  M.  Haskell  Plumbing  Company,  a 
partnership,  to  recover  a  judgment  against 
defendant  for  the  sum  of  $705.  the  contract 
price  for  labor  and  material  lu  building  seven 
gasoline  tanks  for  defendant's  boat,  in  What- 
com county.  The  ca;^  was  tried  to  a  jury, 
and  reaulted  In  a  verdict  and  judgment 
against  defendant  for  the  sum  of  ^705.  De- 
fendant has  appealed  from  the  judgment 

The  complaint  set  forth  the  manufacture 
and  delivery  of  the  tanks  and  the  failure  of 
aK?ellant  to  pay  the  purchase  price.  Appel- 
lant in  Its  answer  admitted  the  contract  and 
receipt  of  the  tanks.  Imt  denied  all  liability 
and  indebtedness,  datming  tbe  tanks  were 
Improperly  built  and  of  no  tise  to  it  Further 
answering,  and  by  way  of  afflrmatlTe  defense, 
it  alleged  that  after  commencing  to  build  the 
boat  the  contract  for  the  tanks  was  let,  by 
which  respondent  was  to  fnmldi  the  material 
and  coMtnict  tbe  tanks  and  tastalt  them  In 
the  boat,  for  the  purpose  of  carrying  gasoHne 
as  fuel  for  the  boat,  which  was  to  engage  In 
fishing  in  Alaskan  waters  during  the  season 
then  near  at  hand ;  that  upon  taking  the  boat 
to  Seattle,  and  attempting  to  flU  the  tanka 
with  gasoline,  it  was  discovered  that  they 
had  been  constructed  .In  such  unworkmanlike 
manner 'they  would  not  hold  gasoline,  and 
cotild  not  and  bare  not  been  used;  that  the 
defective  condition  of  the  tanks  caused  five 
days'  delay  in  Seattle  in  having  an  expert 
examine  them  to  determine  if  they  could  be 
repaired  and  In  procuring  drums  to  carry 
gasoline,  upon  concluding  the  tanks  could  not 
reasonably  be  repaired,  causing  damages  In 
the  sum  of  |150,  wages  of  the  boat's  crew; 


that  such  defective  cocditioD  of  the  tanks 
necessitated  the  purchase  of  drums  In  the 
sum  of  $600  to  carry  gasi^c^  after  which 
use  they  were  worth  only  $150;  and  that  the 
placing  of  the  drums  containing  gasoline  oa 
the  deck  of  the  boat  prevented  the  taking  of 
other  freight,  to  appellant's  damage  In  the 
sum  of  $300.  Appellant  d«nanded  judgment 
In  the  sum  of  $900.  TbB  r^y  dmled  the  af- 
firmative matter  pleaded  in  the  answer. 

Upon  many  points  there  was  a  conflict  In  tbe 
evidence,  but  from  all  oC  It,  whether  dilated 
or  Qot»  the  jury  might  well  bare  found  the 
facts  to  be  aubstantlally  as  follows:  Be* 
t<pondeat  had  built  tanks  for  app^ant  prior 
to  the  ones  In  Qoestlon,  according  to  a  blue- 
print fmriaihed;  The  pzeaent  tanks  were  to 
be  ballt  in  the  same  manDer,  but  of  different 
siae  ttum  the  blu^rlnt  called  for.  Cranpieted, 
they  contained  $500  worth  of  material  and 
$206  worOi  of  iMboT.  Tbej  wcve  built  and 
placed  in  the  boat  by  revondent  as  the  con- 
tract called  for.  wbll»>tihe  boat  was  bedng  con- 
structed. Just  a  flaw  days  before  starting  on 
the  Alaskan  trip.  Respondent  knew  what 
they  were  to  be  used  fbr,  and  usually  socta 
tanks  are  tested.  These  w«re  not  tested;  ap- 
p^lont's  officers  saying  fb^  fdt  sure  th^ 
would  be  all  ri^t  Respondent  bad  nothing 
to  do  with  connecting  up  the  tanks,  aft»  they 
were  put  in  i^ce,  1^  feed  pipes  for  flow  of 
the  gasoline  through  them.  This  was  doue 
by  aiHpellant,  and  while  Its  plumber,  or  head 
fitter,  as  he  is  ^mkra  at,  was  connecting  up 
the  tanks  he  went  to  one  of  the  pmcms  who 
"had  helped  leepondent  build  flie  tanks,  and 
asked  for  and  got  a  ladle  and  wiping  doth* 
saying  he  had  Ivoken  a  lug  att  the  tank  and 
wanted  to  w^  It  on  again..  A  ladle  is  used 
to  dip  solder  with,  and  a  w^og  dotli  ls.« 
pieos  o<  tiddng  ttilded  In  thicknessee  to 
place  and  wipe  sHtal  any  place-  needed,  and 
among  Aeet  nietal  workers  a  lug  Is  a  pro- 
jeetlDg  piece  or  threaded  nvt  on  the  tank  t» 
receive  a  connscUiu;  ott  feed  pipe,  Within  a 
few  days  after  leerivtng  ttie  appellant 
bad  six  oC  Chen  connected  iqh  ^e  boat  was 
then  takan  to  Seattile  for  gasoline,  when  it 
was  foand  the  tanks  would  not  bold  U,  and 
tbe  six  tanks  have  never  been  used  by  ap- 
peOaat.  The  boat  and  crew  remained  in 
Seattle  five  days,  at  an  expense  $100.  Fifty 
dnimi^  at  |12  each,  were  procured  by  aii|>el-. 
lant  to  carry  needed  gasoline,  although  jWC 
them  had  as  much  capacity  as  Che  .VvkSr 
which  drums  at  the  time  of  trial  were  ^rt^ 
$5  .or  $6  ^ch.  Upon  discovering  th«t  t^e 
tanks  leaked,  re^ondent  was  notified  fl^^^b^ 
i^ct,  but  also  notified  that  the  ^t^t 'i^.,^- 
ready  sailed  to  Alasks^ 
never  been  tendered  back  t^  Tnafio^a^t^  .pi^^ 
has  respondent  been  offered  an  opportunity 
to  take  them  out  of  the  boat.  At  the  tibie  of 
tbe  trial  six  of  the  tanks  could  not  b^  used 
by  appellant  for  tbe  purpose  intended,  but 
they  possessed  substantial  value.   Om^  of  the 
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seven  tanks  received  by  appellant  lias  never 
been  o)>Jected  to  nor  pala  lor. 

[1-8]  Coocemtng  the  testimony  above  re- 
ferred to,  wherein  ai^lant's  bead  plamber 
asked  for  and  received  of  reepondenf  s  wit- 
ness a  ladle  and  wiping  doth,  saying  he  had 
broken  otf  a  ing,  it  shonld  be  further  stated 
that  he  told  the  witness  he  was  doing  the 
plumbing  work  connecting  the  tanks  In  the 
boat,  and  the  witness  shortly  after,  and  on 
the  same  day  of  that  conversation,  saw  him 
actually  engaged  at  that  work.  Appellant 
claims,  however,  that  the  admlssi(m  of  this 
evidence  constituted  error,  because  lmpFc^)er 
In  rebuttal  and  also  because  it  was  hearsay. 
We  think  there  was  no  error.  In  chief,  re- 
spondent bad  shown  good  workmandilp  on  the 
tanks,  which  appelant  had  answered  with 
testimony  showing  a  leaky  condition  of  six  of 
the  tanks  at  a  later  time;  hence  It  was  prop- 
er for  re^ondent  to  then  show  facts  whldi 
may  have  reasonably  caused  that  c(mdltl9n. 
Nor  was  the  testimony  hearsay — flrst,  be- 
cause It  was  In  the  nature  of  an  admission  or 
declaration  made  by  appellant's  Agent  and 
employ^  within  the  scope  of  his  authority, 
and  having  relation  to  and  connected  with  the 
transaction  In  which  he  was  then  engaged 
a  R.  C.  L.  8  49.  p.  606 :  Id.  1 68,  p.  512;  WUcox 
V.  Hlnes,  100  Tenn.  524,  45  S.  W.  781,  66  Am. 
St.  Rep.  761);  and,  seccmd,  the  statement  was 
admissible  as  part  of  the  res  geste.  It  was 
made  by  ai^llant's  employ^  at  a  time  he  was 
actually  doing  the  work  of  connecting  the 
tanks,  and  when  he  desired  the  articles  to 
resolder  the  lug  whldl  he  sa4d  he  had  broken 
off  (Roberts  v.  Fort  Blakely  HUl  Co.,  80 
Wash.  28,  70  Pac.  Ill;  Walters  v.  Sp<Aane 
International  R.  Co.,  68  Wash.  293,  108  Pttc. 
H»3,  42  L.  B.  A.  [N.  8.]  917). 
■  The  Jury  was  Instmcted  to  the  effect  that, 
if  the  tanks  were  defective  as  alleged  ap- 
pellant, then  the  appellant  had  the  right  un- 
der the  law  to  refuse  to  keep  them,  bat  that 
In  such  case  It  was  under  obUgation  to  re- 
turn them,  or  give  respondent  &n  opportunity 
to  get  them,  If  labor  was  required  to  take  them 
out  of  the  boat,  considering  the  manner  In 
which  they  had  been  Installed;  that  v^lle  ap- 
pellant bed  the  right  to  presume  the  tanks 
were  reasonably  suited  for  the  purpose  for 
which  they  were  sold  and  delivered,  and  was 
entitled  to  a  reasonable  opportunity  after  re- 
ceiving them  to  test  them.  It  was  Its  duty, 
nevertfadess.  If  the  tanks  were  found  to  be 
defecttve,  to  so  notify  respondent  within  a  rea- 
sonable time,  and  thus  afford  an  opportunity 
to  r^alr  them,  else  deliver  them  back,  or 
give  an  opportunity  to  take  them  down  In  the 
boat  and  remove  them ;  and  that  the  purchas- 
er of  an  article  having  Intrinsic  value  may 
not  appropriate  It  to  his  own  use,  and  de- 
fend against  an  action  for  the  purchase  price 
on  the  ground  it  was  not  of  a  quality  called 
for;  that  suc-b  course  could  be  pursued  by  a 
purchaser  only  In  a  case  where  the  article  Is 
worthless  for  any  peipoM 


RKPOBTSm  (Wftall. 

[4]  A^^elhuft  claims  th^  porttoo  of  the  in- 
stmctkm  was  wronmu  which  related  to  the 
duty  of  the  pardtiaaer  to  give  the  other  partj 
an  (^portunlty  to  reiwlr,  or  tise  return  or  offer 
to  return  the  artldee,  or  to  give  the  other 
par^  an  opportnol^  to  rttnove  them,  mk- 
leas  they  were  entirely  worthlesB  for  any 
purpose.  The  Instruction  most  be  cooiddend 
In  the  light  of  the  evidence,  the  pleadlngt, 
and  oil  other  instruedons  glTtti.  AppdUnt 
admits  the  tanks  had  value,  out  claims  they 
were  unfit  for  the  pnrpose  Intended.  By  Its 
answer,  though  admitting  the  contract,  It 
does  not  confess  liability  for  the  price  and 
then  seek  to  connterdalm,  recoup,  or  by 
cross-compIalnt  set  ofT  damages  claimed  to 
have  been  suffered  on  account  of  a  breach  of 
warranty,  ezjness  or  Inqtlied,  that  the  ar- 
ticles were  suitable  fm  the  pnrpose  Intended ; 
but  It  denies  llaUllty  altogettaw,  simply  be- 
cause the  tanks  cannoC  be  used  tor  tbe  pur- 
pose of  holding  gasoline,  and  at  die  same- 
time,  by  a  pleading  denominated  an  afflrma- 
tlve  defense,  demands  all  damages  caused  by 
an  alleged  defective  condition  of  the  tanks, 
and  at  the  same  time  keeps  the  tanks,  which 
possess  real  substantial  value.  The  articles 
as  they  are,  by  confesslfHV  of  app^ant,  con- 
stitute property  of  value.  If  appellant  con- 
tinues to  exercise  ownership  and  dominicm 
over  the  property,  then  it  must  pay  that  price 
provided  for  in  the  contract  by  which  It  got 
possession,  with  the  understanding  that  re- 
spondent would  be  liable  for  damages  for  a 
breach  it  of  the  warranty  that  the  ar- 
ticles were  lit  for  the  use  for  which  they 
were  made.  The  rule  ai^Ucable  In  this  case 
Is  as  follows: 

"In  order  to  bar  a  recovery  of  tbe  price,  tbe 
goods  must  have  been  returned  or  tendered, 
unless  they  are  worthless  for  any  purpose,  and* 
it.  is  not  sufficient  that  they  are  worthless  for 
the  particular  purpose  for  which  they  were 
»o\6.*'    36  Cyc.  436,  437,  and  cases  dted. 

Appellant,  in  criticizing  the  Instruction,, 
relies  opon  a  rule  announced  in  many  cases, 
tnduding  the  cose  of  Fuller  &  Co.  t.  Harrlx^ 
48  Wash.  519.  B3  Pac  ;080^  to  tbe  eOtet: 

"The  pnrabaaer  of  on  ortM*  purohaaaA  under 

a  warranty  is  pnder  no  oUigatiaa  to  retora 

the  same  on  discovery  of  brea^  of  a  mrranty, 
but  may  affirm  the  contract,  retain  the  goodSr 
and  recover  his  damages,  arising  from  the 
breach  of  warranty,  in  an  action  brought  by  the 
seller  for  tbe  purchase  price,  if  any  audi  dam- 
ages he  has  suatafaMd." 

There  is  no  conflict  between  tbe  rule  an- 
nounced In  those  authoritlaB  and  the  instrac- 
tion  here  complained  of.  That  rule  la  intend- 
ed for  a  different  kind  of  a  case  than  the  one 
presented  by  the  pleadings  in  tbe  iiresent 
case.  It  is  obvious,  from  a  mere  casual  read- 
ing of  that  rule,  that  the  words  "affirm  the 
ccMttract"  necessarily  mean  liability  for  the 
purchase  price,  as  well  as  the  right  to  retaia 
the  article  purchased.- 

Tbere  was  no  crior  in  glvliic  the  iostruc- 


Digitized  by  Google 


WaiAi.) 


LEDnraHAH  V.  OITT  07  BRAINS 


188 


tion  oMD^aiiMd^  of.  It  was  ycoper  oa  n* 
^pondent's  tbeory  tbat  there  waa  no  defect  In 
the  tanks  as  numofactured  and  deliverad,  as 
well  as  that  of  appellant  to  the  effect  that 
they  stUI  retained  sobatontlal  value. .  On  the 
other  hand,  the  coo^  was  mindful  of  appel- 
lant's dalm  for  damages  by  Instructing  the 
Jury/ In  ^ect,  that,  If  satisfied  the  contract 
was  made  and  entered  Into,  and  not  kept  and 
performed,  by  respondent,  resaltlng  In  dam- 
ages to  the  appellant,  then  appellant  was  en- 
titled to  recover  whaterer  the  evidence  show- 
ed in  the  way  of  damages  that  reasonably  foi- 
lowed  the  breach  as  a  result  and  consequoice 
of  the  defectlTe  constmctlon  of  the  tanks. 

Appellant  eomidalns  of  an  Inatmction  to 
the  eSect  tliat  there  was  no  evidence  tn  the 
case  which  wontd  Jostlfy  a  finding  ft>r  appel- 
lant on  account  of  Uie  Item  of  $300  for  atteg- 
ed  loM  of  fr^^  to  Alaska,  or  any  part  ttiere- 
of.  Onr  attention  has  not  been  called  to  any 
teetlm«iy  to  show  the  InBtractlon  was  incor- 
rect  The  record  fails  to  dhow  any  depend- 
able <Hr  substantial  evidence  to  aiqiport  any 
daim  for  acuit  kind  of  loss. 

Other  assignments  of  error  are  based  upon 
the  refwal  6f  tba  oeort  to  give  two  Instruc- 
ticHis  requested  by  appellant  It  la  enough 
to  say  they  wore  of  sucfe  Bott  aa  to  be  Im- 
proper, aococdli^  to-orar  views  cKprened  here. 
In  on  other  pointa 

Oonaldeiing  die  verdict  in  this  caBo—it 
b^g  for  t^  full  amount  sued  for— and  all 
of  the  courtfs  Instruetloas,  including  the  one 
that  the  burden  was  on  the  respondeat  to 
prove  all  controverted  all^allons  of  the  com- 
plaint, it  is  manifest  that  the  Jury  was  eat- 
isfled  by  the  evidence  that  the  tanks  were 
constructed  and  dellvared  In  a  good  workman- 
like manner,  in  which  event  appellant  was 
not  entitled  to  recover  for  any  of  Its  allegad 
damages. 

Judgment  affirmed. 

GHADWICK.  IfAOKlMTOaH,  TOLMAN. 
and  AIAIN,  14^  otmcur. 


tBDtNQHAlif  et  al.  v.  CiTT  OF  BLAINE 
et  el.   (No.  140S0.) 

(Saprone  Court  of  Washington.  Jan.  10, 1019.) 

1.  MninciPAL  OoBFtAanoiTs  «=»847<1>— Oor- 
naon  ms  SunUBS— OoHTnaoToa'a  Bmn 
— "StJppuBa."  ■ 
One  who  famlshea  a  tMm  to  a  subcooitrao- 
tor  onder  a  dty  grading  contract  furDisbes  "sup- 
plies," within  Laws  1915,  p.  525,  requiring  10 
days'  notice  of  daim  against  the  priucipal  cod- 
tractor'a  bond  to  be  given  for  "funtlahlng  ma- 
terlals,  sripplies,  or  provisions." 

CBd.  Note.— For  other  definitions,  sea  Words 
and  Phrase^  Wnt  and  Seerad  Stries,  SapplyJ 


2.  BTtovna  «Ei»S29<9i)-<VnfsntranoBr— Fbe- 
vioua  JUDICIAL  DsnnmoEr. 
Where  use  of  teams  has  been  cmstmed  to 
be  a  "supply"  prior  to  the  pesaage  of  Laws 
1915)  p.  requiring  10  days'  notice  to  the 
principal  contractor  to  be  given  for  furnishing 
"materials,  snpplies  or  provisions,"  It  will  be 
assumed  that  oa  the  passage  of  such  act  the 
previous  Judicial  definition  of  the  word  *^nip- 
plles"  was  incorpmted  tiwrsln. 

Department  1. 

Appeal  fmm  Superior  Ooort.  Whatcom 

County ;  Ed.  E.  Hardin,  Judge. 

Action  by  George  W.  Ledlngham  and  oth- 
ers against  the  City  of  Blaine  and  others. 
Wvonk  a  Jodgmoit  for  defendants,  plalntlfFs 
appeal.  Beversed. 

Walter  B.  Wbltcomb,  of  BelUngham,  for 
appellants.; 

Sather  &  Llvesey.  of  BeUingham,  fbr  re- 
spondents, 

2£AGXaNT0SH,  J.  Beq^ndent  Schriin- 
ser  furnished  a  team  and  drlvw  ttjr  work 
upon  a  contcact  for  the  grading  of  stre^  in 
the  dty  of  Katneu  The  team  and  drlvar 
were  fumbAied  to  a  sobemitnictor,  who 
agreed  to  pay  fiherefor  per  day,  92.S0 
representing  the  man's  wages  and  $4  rep- 
resenting pay  for  the  use  of  the  team. 
Schrlmser,  not  having  been  paid,  filed  notii^ 
of  claim  against  the  b<md  furnished  by  the 
principal  cfmtractor  and  In  tliia  actloii  Is  as- 
serting tliat  «lalm.  EUAiFlmser  did  not.  wlti^ 
In  10  days  after  banning  to  furnish  the  use 
of  the  man  and  team  to  the  snbcontractor, 
notify  the  principal  contractor  in  writing 
that  be  had  commenced  to  deliver  materials, 
suppMes,  or  provisions  for  use  npm  the 
work. 

The  claimant  reste  his  right  to  recover 
without  having  given  ttie  10  days'  notice  re- 
quired by  chapter  167,  Laws  of  1915,  upon 
the  theory  that  he  was  not  furnishing  "ma- 
tertala,  supplies,  or  provisions,"  but  was 
furnishing  "labor."  e 

[1.2]  There  Ut  no  qaeetdon  tbat  the  fur- 
nishing of  a  man  for  work  would  be  fdr- 
nlshing  "tabor,"  and  it  Is  equaUy  as  unques- 
tionable that  the  fnmislilng  of  a  team  would 
be  furnishing  a  supply.  National  Surety  Co. 
V.  Bratnober  Lumber  Co.,  67  Wash.  001,  122 
Pac.  S37 ;  Hnriey-Maaon  Oo.  v.  American 
Bonding  Co.,  TO  Wash.  564,  140  Pac.  575; 
State  Bank  of  Seattle  v.  Ruthe,  90  Wash. 
636,  156  Pac.  540.  These  cases  defined  the 
use  of  teams  as  a  "supply"  under  the  law  as 
It  existed  prior  to  the  passage  of  the  law  of 
1915,  but  we  must  assume  that  when  this 
law  was  passed  there  was  Incorporated  in  it 
the  Judicial  definition  that  had  theretofore 
been  given  to  ihe  word  "supply." 

The  record  before  us  shows  that  Schrlm- 
ser was  famishing  both  labor  and  suppUetv 
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tat  Us  eaatntt  oIBed  for  ^SJBO  pur  day  to 
tbe  wages  of  tlm  driver,  and  theae  faave  al- 
ready bem  paid*  and  9*  iier  day  fbr  tbe  use 
of  ttie  teasB ;  tbs  eoattmet  betng  tbiu  aerer- 
ablfl  both  by  Ita  teima  and  1^  tta  poifonn- 
ance.  The  claim  for  the  amount  due  for  tlie 
use  of  tbe  team  Is  not  collectible  In  this  ac- 
tion-against  tbe  principal  contractor  and  his 
bond,  no  notfce  having  been  gtven  of  the 
commencement  of  tbe  furnlsl^g  of  tbe  sup- 
ply. 

Tbe  decree  of  tbe  lower  court  Is  tevened. 

MAIN.  C.  J.,  and  TOLMAN,  CBADWIOK, 
and  MIpCQHJSLU  JJ-  concur. 


STATB  T.  OBANT.    (No.  14791.) 

(Supreme  Court  of  Washington.  Jan.  10, 1019.) 

1.  OannNAi.  Law  «s5596(S)— OoimNnANOB— 
Anaxncs  or  Wnnssa— Ikfeaohinq  Tksti- 

XONT. 

R«fu8al  to  continae  case  becaoss  of  absence 
ot  witness,  whose  tmtimonj  was  Intended  to 
Impeach  prospective  witness  for  state,  was  not 
SRor,  irtiere  sudi  states  witness  was  not  called, 
so  thtf  facts  Bon^t  to  be  established  by  ab- 
sent witness  became  Irrelevsnt 

^  CaaavAL  Law  ^3>70^— Opbhino  Stati- 

UEICT  TO  JUBT— IBBXUTART  TESTIUONT. 

SefDsal  to  pennit  ■  defendants  attorney  In 
opening  statement  to  state  certain  evidence  he 
oxpeoted  to  prove  was  not  error,  where  such 
eriAnwe  would  have  been  material  only  so  far 
as  it  impeached  witness  for  state,  who  in  fact 
was  not  called  daring  trial. 

&  Raps  «=»40(S)  —  UvzDBi70B—FoBiiXB  Con- 
duct OF  PaOSECUTKIX. 
Testimony  of'  prosecating  witness  under  age 
of  oQDS^t  as  to  whether  any  one  bad  ever  fau^ 
gfid  or  kissed  her  before  defendant  was  Inad- 
missible. 

4.  Wnnsssss  ^344(2)  —  (SBaniBmrr—UN- 

CHABTITT.  a 
■  In  tape  prosecution,  guestioa  to  prosecutiDg 
witness  under  ace  of  consent,  "Did  anrbody 
.ever  hug  or  kass  you  before  this  msn?^'  wss  in- 
admissible for  ,  purpose  of  afflectinc  witness* 
credibility,  such  acts  not  implying  ondiastity. 

0.  CananAi.  I^w  •=»11220^AnPBUr— Bso- 
OBD— iHSTBUonons. 
InsUnction  will  not  be  considered  on  appeal, 
where  appellant  docs  not  indicate  wherein  the 
instructitm  is  faulty,  or  propose  instructi<m 
that  would  better  state  the  rule  of  law  In- 
volved. 

Department  1. 

Appeal  from  Superior  Court,  Kittitas 
(bounty ;  J<din  B.  Davidson,  Judge. 

J.  Bt,  Grant  waa  convleted  of  npe,  and  ap- 
peals. Affirmed. 


El  Pmyn,     mbalnufc-  ibr  appriiaiit 
ArUiar  McOidte,  ot  BlIeMbiiri;  for  tbe 
State. 

CHADWICK,  X  rn  Defendant  waa  charg- 
ed and  convicted  of  the^lmc  of  rape.  Wlien 
the  case  was  called  for  trial  one,  Arthur 
Smith,  who  had  been  subpcenaed  as  a  wit- 
ness, was  not  in  attendance  upon  the  court, 
whereupon  counsel  for  def«idant  filed  a  mo- 
tloa  for  a  continuance  which  he  supported 
by  an  affidavit,  setting  out  what  the  witness 
would  swear  to  if  pr^wt  in  court  The 
facts  sought  to  be  sbowo  by  the  wltnese  waa 
a  set  of  cireomstances  tending  to  Impeach 
the  fidelity  of  app^lant's  wtf^  tke  mother  of 
the  prosecuting  witness.  The  subposna  waa 
issued,  the  motion  and  affidavit  wwe  filed  In 
the  evident  belief  tbat  Ura.  OraoC  would  be 
called  as  a  witness.  She  was  not  called,  and 
tbe  developmeota  chC  tbe  trial  were  mch  that 
tbe  facts  ao^lit  to  be  eeftabUahed  became 
wholly  irrdevant.  Tbme  waa  do  emv  in 
the  refusal  of  the  court  to  grant  a  eontlnn- 
ance. 

[2]  Whea  tbe  atnte  bad  taated,  coonaal  iar 
appellant  began  to  asafcer  an  openlag  sCata- 
mant,  aaylng  that  ha  upeetaA-  to  pmn  t)^t 
Urn.  Grant  bad  matattabwd  ma  mUttamu 
Intercourse  wttb  a  man  UrlBf  In  -Chant  eoon- 
ty ;  tbht  when  an><naiit  Asnmred  bar  In- 
fldcUty  dlffsenaiona  anMP%  bat  fliat  they  alt- 
erwarda  reconciled  ttelr  dlfCarencaa  and  con- 
tlnued  to  live  as  binband  and  wttte  npoa  tbe 
imdentandlng  that  Mra.  Grant  would  tead^ 
as  a  witness  against  the  lnterlfl|>er  In  a  elvB 
action  to  be  begun  hy  app^ant,  and  tor 
which  he  had  engaged  eonind;  that  at  abont 
tbe  time  tb^  were  ready  to  atarfc  tha  artlon 
appellant  was  arrested  on  the  present  diarge : 
that  Mrs.  Grant  bad  caused  this  to  be  dooe 
for  the  purpme  of  concealing  her  lewdness, 
whereupon  after  some  colloquy  the  court 
refused  to  permit  -  connsel  to  continue  hla 
opening  statement.  CDonad  waa  Iben  per- 
mitted to  mako  an  offer  to  prove  the  things 
whldk  the  court  bad  held  to  ba  immaterial. 
For  the  reastm  given  wder  the  first  assign- 
ment of  error,  we  tidnh  tbe  court  did  not 
commit  any  error.  1*8  testimony  offsred 
could  have  no  bearing  axcqit  as  U  mlc|tt 
affect  the  credlbUlty  of  Hra.  Grant,  and  she 
was  not  called  as  a  witness. 

[3,4]  Error  Is  assigned  ta  that  the  court 
sustained  an  objection  to  tbe  questlmi,  "Did 
anytwdy  ever  tang  or  kiss  you  before  this 
man?"  The  prosecuting  witness  was  under 
the  age  of  consent,  and  the  objection  was 
properly  sustained.  Tf  we  grant  that  a  show- 
ing of  unchastlty  may  be  considered  by  the 
Jury  as  affecting  the  credibility  of  a  witness, 
we  are  unwilling  to  write  It  down  as  a  mat- 
ter of  law  that  the  things  referred  to  would 
even  imply  nncbaatlty. 
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W  Xhe^vliw-oC.tlieJColfoiirliig  Inqtrnetton: 

"Tos  ar»  th«  3d^s.  of  tiie  credibUlty  of  the 
wttneasev  and  of  the  facts  ffforen;  ti&e  law  yon 
will  take  from  court  w  Mt  out  }a  thaw  ia- 
■trnctifmB" 

—4b  oomplatned  of.  Gonns^  doetf  not  Indi- 
cate wherdn  fbe  Instrnctlon  Is  fiinlty.  Kor 
did  he  pn^ose  one  that  wonld  better  state 
ttw  rule.  In  tbia  state  of  fbe  racMd  we  do 
not. feel  called  upon  to  pnrsne  t&e  fnqnlrT. 

Finally,  It  la  said  tliat  the  proof  la  Insaffl- 
elcnt  to  inatain  the  verdict  "We  have  read 
the  entbe  record,  and  are  aatisfled  that 
there  was  enongh  eridence  to  snstaln  the 
Tertttct. 

Afflrmeds 

MAIN,  a  and  TOLatAN  sod  UITOH- 
tSLJj,  33^  oonoir. 


WnXAPA  OON^.  CO.  v.  SHAHOUR  «t  nx. 
(Nou  1«06.) 

(fiapmoB  Oamt  of  WaAhgton.  Jan.  17,  t919.> 

PaiiraiFUi  AKD  Sdkktt  ♦=»66(1)— Liabujtt 

Under  coDtraetor'e  bond  conditioned  opon 
the  prindpal's  payment  of  all  aumii  advanced 
by  obligee,  the  gnrety  was  not  llaUe  for  supplies 
fumisbjed  the  principal  by  the  obligee ;  the  con- 
tract between  the  principal  and  obligee  not  con- 
templating that  obligee  nl^t  funii^  the  prin- 
dpal  sappllee. 

Department  2. 

Appeal  from  Saperior  Court,  PadiBc  Couik- 
ty;  H.  W.  B.  Bewen,  Judge. 

Action  by  the  WiUapa  ConstructlOB  Com- 
pany against  M.  J.  Shahour  and  wife.  From 
a  Judsmoit  for  plafaiClfr  tor  a  som  leas  than 
ttiat  sued  fM>,  It  appeals.  Affirmed. 

Welsh  St  Welsh,  of  South  Bend,  for  app«a- 
lant 

Panl  Holbroofc,  of  Haymond,  for  re^nd- 
enta. 

MOUNT,  3.  This  auction  waa  thought  to 
recover  $600  against  the  defendant  aa  surety 
npon  a  oontractOT's  bond  for  the  fblthfnl  per- 
formance of  a  contract.  Upon  issoes  joined 
the  case  was  tried  to  the  conrt  without  a 
and  resulted  In  a  jadgnait  In  fitvor 
of  the  plaintltr  for  iSSL2X>  and  coata.  The 
plaintiff  has  appealed. 

Appellant  alleges  that  the  conrt  erred: 
First,  In  not  entering  judgment  for  9500.  the 
fall  penalty  on  the  bond;  and,  second.  In 
not  pmnitting  appellant  to  ptove  that  It  far- 
nished  supplies  on  orders  dAwn  by  the  prln- 
HvaX  contractor.  The  first  tff  these  aaslgn- 
mentB  of  error  depends  npon  the  second,  so 


that  It  will  be  necfMnary  to  determine  only 
whether  the  bond  waa  liable  for  such  sup- 
plies.  It  appears  that  on  Jime  1,  1015,  the 
appellant,  WlUapa  Construction  Company, 
as  party  of  the  first  part,  entered  into  a  con- 
tract with  A.  y.  Larsoo,  as  party  of  the  sec- 
<aid  part 

The  first  paragraph  of  that  contract  pro- 
Tides  tbat  the  second  party  will  immediately 
comm«3ce  cutting  into  sawlogs  of  merchant- 
able size  and  length  all  of  the  merchantable 
trees  npon  a  certain  tract  of  land,  the  work 
to  be  commenced  immediately  and  continued 
diligently  until  ounpleted  and  to  be  complet- 
ed within  nine  months  tsom  the  date  of  the 
cmtract 

The  second  paragraph  provides  that  the 
second  party  shall  cut  the  logs  into  such' 
lengths  as  the  first  party  may  demand,  and 
that  he  will  raft  said  logs  and  cause  them 
to  be  towed  to  mill  booms  in  the  dty  of  Ray- 
mond, tfx  which  he  shall  receive  $4  per  thou- 
sand fleet,  board  measure. 

The  tMid  paragraph  provides  that  the  sec- 
ond party  lAiall  cut  the  timber  as  close  to  the 
ground  as  practicable  and  remove  all  mer- 
chantable timber  and  cause  said  logs  to  be 
delivered  to  the  mill  booms  tree  and  clear 
from  all  Jlens,  claims,  and  Incumbrances. 

The  fourth  paragraph  provides  that  ihe 
logs  tftuOl  be  scaled,  and  that  the  oost  shall 
be  biwne  equally  between  the  parties. 

Paragra^w  5  and*6  are  as  follows: 

The  first  party  agrees  that  if  the  leoond 
party  shall  comply  wiUi  the  terms  and  condl- 
tkms  of  this  eoatraot  that  it  will,  as  said  wwk 
prognsaes,  pay  or-lwunr  oiders  to  an  anouat 
net  to  exceed  five  hundred  dollars  ($500),  which 
ordos  shall  be  given  in  payment  of  labor  per- 
formed for  the  second  party.  In  logging  said  tim- 
ber and  ehall  be  drawn  by  the  second  parly  upon 
the  first  party. 

"6.  It  Is  further  agreed  between  the  parties 
hereto  that  the  second  party  shall  canse  to  be 
exeeoted  and  delivered  to  the  flrat  party  a  good 
and  soShdent  bond  in  Ae  psinl  sum  of  five 
hondred  inUm  (1800)  to  gnaraatee  the  &iUifn1 
perfonnanee  of  this  conti^aet." 

Paragraph  7  provides  that  when  logs  are 
delivered,  if  there  are  any  Dens  or  claims 
against  the  logs  which  are  llenable,  fbe  first 
party  may  pay  such  liens  or  claims,  or  re- 
tain sufflclent  money  to  do  so  from  the  sums 
due  or  to  become  due  the  second  party,  and 
If  such'  claims  or  liens,  or  any  advances 
made,  should  exceed  the  amount  due  the  sec- 
ond party,  then  the  first  party  may  at  its 
option  terminate  the  contract  and  use  all  the 
machlnoT,  snppllea*.  and  equ^ment  of  the 
second  party  then  on  the  ground  in  complet- 
ing the  contract 

Paiagraph  8  provides  that  all  sums  ad- 
vanced by  the  first  party,  r^ardless  of 
whether  or  not  the  sum  may  exceed  the  sum 
of  $600,  may  be  retained  by  the  first  party 
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from  any  motu^B  dne  or  to  become  due  tb» 
second  party. 

Paragraph  9  provides  that  all  logs  cat  from 
the  abore  land  shall  be  branded  with  a  brand 
furnished  by  the  first  party. 

The  bond  executed  by  Mr,  Larson  and  the 
TMpondoLt  l8  as  foUowa: 

"Knoir  all  men  by  these  presents  that  we, 
A.  V.  Larson,  as  principal,  and  M.  J.  Sbahoor, 
as  amrety,  are  held  and  firmly  bound  unto  the 
WUlapa  Oonstruction  Company,  a  corporation 
of  the  state  of  Washington,  In  the  i>enal  sum  of 
five  hundred  dollars  (^00),  for  which  payment 
well  and  truly  to  be  made  we  bind  ouraelres 
and  our  and  each  of  onr  heirs  jt^tly  and  ssr- 
erally  by  these  presents. 

"ISie  condition  of  the  obligation  is  such  that 

"Whneas,  the  above-named  principal  has  en- 
tered into  a  contract  with  the  WUlapa  Omstrue- 
tion  Company,  a  copy  of  whldi  said  contract  is 
hereto  attached  and  made  a  part  hereof: 

"Mow,  therefore,  if  the  said  principal  herein 
shall  faithfully  perform  all  of  the  terms  and 
conditions  of  said  contract  and  pay  to  tiie  said 
WiUapa  Construction  Company  all  snms,  if  any, 
advanced  by  it  and  cat  and  remove  said  timber 
within  the  time  and  manner  provided  in  said 
contract  and  perform  all  and  slagnlar  the  terms 
and  conditions  of  said  contract  to  be  performed 
on  his  part,  then  this  obligation  shall  be  null 
and  void,  otherwise  to  be  and  remain  in  full 
force  and  effect. 

"Witness  our  hands  and  seals  this  1st  day 
of  Jane,  1916.        A.  V.  Lsrsrai,  PrindpaL 
"M.  J.  Bhabout." 

Undw  thifl  contract.  It  la  clear  that  Mr. 
Larson  was  antborlaed  to  draw  upon  the  ap- 
pellant for  an  amount  not  to  occeed  tSOO  In 
payment  of  labor  performed  for  the  second 
party  !n  logging  said  timber ;  and  In  tbe  aev- 
«ith  i>aragraph  It  la  provided  that  If,  when 
are  delivered  by  the  second  party,  there 
are  "any  liens  or  claims  against  said  logs 
which  are  Ueoable.  tbe  first  party  may  at  Its 
ntftitm  pay  and  dlsdiaige  said  liens  or  dalmtf ' 
from  any  money  which  may  be  due  the  sec* 
ond  party.  It  seems  too  plain  A>r  arKnment 
that  the  money  wbldi  wBa  to  be  adranced 
by  the  appellant  to  Larson  nnder  this  con- 
tract was  £or  claims  whidi  might  'become  a 
lien  against  the  logs  cut  It  ia  not  daimed 
by  tbe  appellant  that  recovery  was  not  per- 
ndtted  for  Items  of  this  character,  but  It  is 
argued  that  the  court  erred  In  not  permit- 
ting the  recoTery  for  "Bvppllea"  famished  to 
Larson  by  the  appellant  We  find  nothing  In 
the  contract  which  the  trand  was  given  to  se> 
cure  providing  for  any  advancement  for  sajh 
plies.  The  only  advancements  contemplated 
were  for  the  payment  of  labor  p«^ormed  In 
l(^ng  said  timber,  or,  as  provided  in  the 
seventh  paragraph,  for  money  paid  to  n- 
lease  claims  which  might  bellenable  against 
the  logs,  niere  is  nothing  in  the  contract 
which  contonplates  that  the  appeUant  might 
furnish  supplies  or  loan  money  to  Mr.  Lar- 


son,  and  the  bond,  ef  coarse,  was*  not  glvw 
for  any  such  purpose,  unless  that  purpose 
was  designated  in  the  oMbrheL  As  a  mat- 
ter of  fact,  OieflFvideace  shows  that,  after  this 
contract  was  entered  Into^  the  appelant 
agreed  to  famish  supplies,  and  did  so;  bat 
that,  of  course,  was  an  entirely  Independent 
contract,  and  It  was  not  secured  by  the  hood 
sued  upon.  The  defendant  In  this  case  was 
not  the  contractor.  He  was  surety  only  to 
the  contractor,  and  therefore  bad  a  right  to 
rely  upon  the  contract  for  which  be  became 
surety.  It  seems  dear  from  a  conslderatloa 
of  the  ccmtract  and  the  bond  that  the  surety 
was  liable  tmly  for  the  amounts  paid  for  la- 
bor upon  the  logs  or  for  claims  which  were 
llenable  against  the  logs.  The  trial  court 
was  tbesef<««  xli^t  1»  eoncladlng  that  llen- 
able items  «ily  could  be  recovered  under  the 
bond. 

The  judgmeot  most  therefore  be  affirmed. 

MAIN,  HOLCOMB,  PARKBB,  and  rUL- 
I^TOM»  JJ.t  toacar. 


AL&XANDER  v.  AL  Q.  BABMKS  AHU8K- 
ISmT  Ca  et  aL   (No.  14019.) 

(Supreme  Court  (rf  Washington.  Jan.  17, 1919.) 
1.  Dakages  ^IIS— MBAStm  OF  DavaoBik^ 

iNJtJBT  TO  AUTOHOBILB. 

In  actl«i  tar  injary  to  aotomolrfle  when 
there  was  v^cwA  d  a  market  for  secondhand 
aut<HnobUes,  the  measare  of  damages  was  the 
diiCerence  between  the  market  value  of  the  an- 
tomoblle  Just  before  the  injury  and  its  market 
value  immediately  thereafter. 

2l  Amu,  AifD  Bbbob  «s»100eo^BiTnw— 
FnrDmos. 

tJnder  Rem.  Gods  1915,  |  1786,  fladiaga  of 
trial  Judge  ia  actioD  tried  without  a  jury, 
though  entitled  to  much  respect  on  anneal,  are 
not  conclusive  on  Supreme  Oonrt. 

8.  Amu.  AHO  EsBOa  ^llffl(S9— Exosssm 
Damages— Reouoti  on. 
In  actitm  for  injary  to  automobile  where 
plaintiff's  witness,  the  <Mily  witness  other  than 
plaintiff  testifying  to  txteat  of  damages,  placed 
market  value  of  automobile  prior  to  accident  as 
low  as  92,000  and  immediately  aftar  aocidc«t 
as  high  as  12,000,  a  judgment  ia  sum  <tf  fM26 
wlU  be  ieda««d  to  »000. 

4.  OOSn  «3»2S4— ATPBAIy—MoinflOATIOlf. 

AppeHanta  who  succeeded  in  having  jodg- 
ment  reduced  from  $1425  to  fSOO  on  appeal 
are  antitled  to  costs  of  the  appsaL 

D^^artmeot  1. 

Appeal  from  Superior  Court,  Piaroe  Coun- 
ty; Bmest  IL  Card.  Jndgeb 

Action  by  H.  F.  Alexander  against  the  A] 
O.  Barnes  Amusment  Company  and  otbers. 
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Judgment  Hor  plalMlff,  and  defendants  np- 
penl.  Bemukded.  wiA  Instnictlooa  to  enter 
jWlgnwit  for  plaintiff  In  tednoed  ammnt. 

Bills  Lewis  Oarretww,  of  Taconn.  for  ap- 
iiella&ts. 

OroBScnp  ft  Bforrow,  ut  Tacoma,  for  re- 
qtondent 

MITCHEU^  J.  On  account  of  the  negU- 
sence  of  appellants,  req^ondenta  aatomobUe 
was  damaged.  Tbe  cause  was  tried  without 
a  Jury.  Finding^  conclndons,  and  a  Jndg- 
meot  in  the  sum  of  $1426  were  made  and 
entered  In  faror  of  the  respondent 

[1]  At  the  trial  appellanU  proceeded  on  ttke 
tbeox7  that  the  premier  measure  of  damages 
Is  the  reasfxiable  cost  of  repairsi  and,  dtot 
the  objectlaia  of  the  respondent,  Introduced 
pnKtf  tttat  the  autwnoblle  oonld  be  repaired 
at  a  cost  of  $125,  lo  such  maimer  as  to  make 
It  as  good  as  new  with  respect  to  service  and 
aivearaace.  The  proof  showed  an  establish- 
ed market  for  secondhand  aDtomoblles* 
Therefore  the  proper  rule  aa  to  the  measure 
of  damages  in  the  case  la  the  dtfference  be- 
tween the  market  value  of  the  aiitom<AUe  just 
before  the  bUnry  and  Immediately  there- 
after. 8  B.  d  L.  i  47,  p.  467. 

Other  than  the  raq;Madwt,  and  simply  be- 
cause he  owned  the  car,  who,  over  the  obje^ 
tions  of  aiq;>eUaDts,  was  permitted  to  testify 
as  to  the  market  Talues,  there  was  only  one 
witness  who  gave  such  testimony.  Tfala  wlt- 
Dcsa  was  oallcd  by  respondent  for  10  years, 
at  the  time  of  trial,  be  had  b^  the  auto- 
mobile business,  and  for  8^4  years  agent  for 
the  sale  of  this  particular  kind  of  car  and 
was  a  dealer  In  sec(»idhand  cars  la  Tacoma, 
where  the  accident  occurred.  The  testimony 
of  tills  witness  ac|  to.marlcet  valuae  was  some- 
what uncertain.  Being  asked  lo  direct  ex- 
amln^tion.  as  to,  the  r^Asonabte  market  value 
of  the  car  before  the  apeMent.to  fuweredi 
"That  car  would  have  sold  for  between  $2,700 
and  $3,000."  Questioned  as  to  the  market 
value  after  the  accident,  he  said,  "WeU,  if  we 
vrould  have  bought  it  we  would  not  hare  paid 
over  $1,600  :or.  $1,600  for  It"  Under  oroas- 
^Tfl^Tiipii^f^n  he  testified: 

"Q.  And  is  yoOT-  Mea  e(  i^hat-lt  was  worth 
before  the  acddest  based  upon  what  you  aa 
a  dealer  In  secotidhand  cars  would  have  been 
viUhkg  to  pay  for  tt?  A.  A  dealer,  prohahlji  ha 
WQvld  not.  vn  «TW  $2,500  or  fEtfiOO  for  it" 

Then  on  redirect  examination  he  was  ask- 
ed, "What  would  It  sell  for  In  the'  market  aft- 
er the  accident?"  to  which  he  answered; 
"Around  $1,750  to  $2,000."  Counsel  for  re- 
ipondent  say: 

"The  trial  court  saw  the  respondent's  wit- 
nesses, heard  their  teHtinv>D7.  and  passed  upon 
their  credlbOity.  Having  made  findings  in  fa- 
i-or  of  respondent,  Badl  findings  will  not  be  As- 
turbed  on  appeaL" 

ea»Fw  oUnv  emMS  wmt> 


(2.  t]  The  statute,  section  1786,  H«m.  Code, 
provides  for  a  trial  de  novo  In  the  Supreme 
Court  In  actions  legal  or  eqoltabfe  tried  riff 
the  court  below  without  a  jury;  thus  charg- 
ing us  with  the  duty  of  deciding  as  the  plead- 
ings and  proof  impress  us.  Because  of  the 
usual  advantage  the  trial  Judge  has  of  ob- 
serving witnesses  as  they  testify,  much  re- 
spect Is  given  to  his  findings;  hut  they  are 
not  conclusive.  Williamson  Investment  Co. 
T.  WiUiamaon,  90  Wash.  620.  640^  166  Fac. 
S86,  380.  Here  the  most  Important  Questloa 
is  the  amount  of  damages  provm,  which  de- 
pends most  largely  npon  cold  figures  furnish- 
ed by  one  wUnesa.  It  is  likely  that  the  flad- 
Inga  Ql  the  trial  judge  are  of  aa  mtle  help  to 
us  in  such  a  case  as  this  as  any  where  wit- 
nesses testify  In  pvson  beCore  the  trial  judg& 
In  our  consldenitltm  of  the  case  we  give  to 
the  irltoesa  full  credit  as  to  his  knowledfa 
and  fairness,  take  his  own  estimates,  and 
arrive  at  a  conclnslon  ^UCanat  tram  that  of 
the  trial  judge.  This  witness  was  called  by 
respondent  We  tIow  bis  testlmany,  varying 
as  to  amounts,  as  admitting,  In  efltect  that 
the  market  ralue  «f  the  automobile  just  prior 
to  the  accident  waa  aa  low  as  $2,600  and  as 
much  as  $2,000  immediate  after.  The  car^ 
though  w^  cared  for,  had  been  In  use  IS 
months.  We  are  aatlsfled,  from  the  whole 
record,  that  the  damages  amounted  to  only 
$500. 

The  cause  is  remanded,  with  instructions 
to  the  lower  court  to  enter  judgment  In  fftvor 
of  respondent  in  the  sum  of  $600. 

f4]  Appellants  will  recover  lli^i'  costs  of 
the  appeal. 

MAIN,  TOLMAN,  and  MAOiUNTOSH, 
J  J.,  concur. 


GOXTLD  T.  ST.  PAUL  FIR£  &  HARIMd  INS. 
CO.  (No.l4»3&) 

(Suprciae  Oomrt  of  Washington.  Jan.  10,  iMt.) 

INBUSANCB  «=3330(4)  —  PbOVISION  AoAIKST 
MOBTOAOE— MOSTGAQK  PAID  BeTOBB  LoSS. 
ProvisioD  of  fire  policy  that  it  shoold  b»  void 
if  the  insured  chattel  should  be  incumbered  by 
mortgage  doed  not,  under  Rev.  Code  1916,  | 
6069—34,  prevent  recovery,  mortgage  put  on 
after  laananee  of  po&cf  having  been  paid  prior 
to  the  fire,  so  tiiat  tits  breach  did  not  then  ex- 
ist • 

Departmmt  2. 

Appeal  from  Soperior  Conrt  King  County; 
Calvin  a  Hall,  Judge. 

Action  by  G«ie  G.  Oould  against  the  8t 
Paul  Ifire  &  Harbie  Insnnnce  Company  and 
another;  Alfred  Anderson  tnter\-enlng. 
Worn  an  adverse  jodgment  the  named  de- 
fendant ai^eals.  Affirmed. 
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B.  >T.  Granger,  of  Seattle,  for  ai^lant 
SiBlth,  Chests,  BE9WU  ft  Worttalnstoa, 
4Nt- Seattle*  Xor  Teep<»deat 

MAIN,  O.  J.  The  pnrpose  of  this  action 
was  to  recover  upon  a  Are  Insurance  policy 
the  value  ot  an  automobile  destroyed  by  fire. 
In  tbe  complaint  Manuel  Benson  and  the 
St  Paul  Fire  &  Marine  Insurance  Company 
Were  made  parties  defendant.  One  Alfred 
Anderson  filed  a  complaint  In  intervraitlon. 
After  the  tsanee  were  framed,  the  action  was 
tried  to  the  court  without  a  Jury,  and  re- 
sulted In  a  Ju^ment  adverse  to  the  de- 
fendant St  Paul  Fire  &  Marine  Insurance 
Company.  From  this  Jndgmoit  the  appeal 
Is  prosecuted. 

To  avoid  confusion  the  parties  wUl  be  des- 
ignated as  they  appear  In  the  proceeding  in 
the  siqwrlor  court  The  plaintiff  Gould  on 
the  ad  day  of  May,  1916.  being  the  owner 
ot  a  certain  automobile,  sold  the  same  to 
tiie  defoidant  Benson  upon  a  conditional 
BBlB  contract.  At  the  time  of  the  sale  a 
substantial  payment  was  made,  leaving  a 
balance  of  ¥1.100  due  under  the  terms  of 
the  contract.  On  the  day  the  ear  was  pur- 
chased the  defendant  the  St  Paul  Fire  & 
idarlne  Insurance  Company,  at  the  request 
of  Baison  (the  purchaser),  covered  the  car 
MTlth  a  &re  Insurance  policy  In  the  sum  of 
$1,100.  This  policy  carried  a  loss  payable 
clause  which  provided  that  any  loss  should 
be  paid  to  the  plaintiff,  Gould  (the  seller 
of  the  car),  as  his  interests  might  appear, 
subject  to  the  conditions  of  the  policy.  Sub- 
sequent to  this  Benson  operated  the  car, 
and  tnm  time  to  time  made  paymmts  as 
called  for  in  the  conditional  sale  contract 
On  or  about  the  30th  day  of  December, 
1916,  while  the  insurance  policy  was  still 
in  force,  the  antomoUle  was  destroyed  by 
fire.  Gould  brought  an  action  on  the  ptd- 
icy  to  recover  a  sum  equal  to  ttie  balance 
then  due  him  upon  the  conditional  sale  con- 
tract After  the  fire,  and  prior  to  the  iu- 
stttntton  of  the  action,  an  assignment  was 
made  by  Benson  to  Anderson  of  all  his  rights 
under  the  Insurance  policy.  After  the  ac- 
tion had  beea  Instituted  by  Gould,  Ander^ 
sou  Intervened,  claiming  the  right  to  re- 
cover on  the  policy  the  balance  after  Gould's 
claim  should  be  satisfied.  The  complaint  of 
Gould  and  the  Intervening  complaint  An- 
derson were  answered  separately  by  the  in- 
surance company.  In  each  answer  there 
was  an  afltonative  defense  to  the  efCect  that 
prior  to  the  time  the  automobile  was  de- 
stroyed Are  Benson  had  placed  a  diat- 
tel  morti^ge  upon  it  and  that  such  mort- 
gage was  in  full  force  and  effect  when  the 
fire  occurred.  The  policy  of  Insurance  oon- 
tained  a  clause  that  it  should  be  void  In  ttie 
event  that  the  pn^er^  coveted  thereby 
should  be  Incumbered  hy  a  dtkattel  mortgage. 


The  tital  eoort  made  flndfaigs  of  fiaet  and 
conclusions  of  law,  and  entered  a  judgment 
sustaining  the  rl^t  to  reeovw  upon  tlie 

complaint,  and  also  the  IntMrenlng  com- 
plaint The  Are  insurance  company  made  a 
specific  request  that  the  court  find  that  after 
the  issuance  and  delivery  of  tlie  Insurance 
policy  Benson  executed  and  delivered  a  chat- 
tel mortgage  upon  the  insured  automobile 
for  the  sum  of  $200,  and  that  such  mortgage 
was  In  full  force  and  effect  and  unpaid  at 
the  time  the  fire  occurred.  The  court  spe- 
cifically refused  to  make  this  finding.  The 
question,  then,  is  whether  the  evidence  sup- 
ports the  finding  refused. 

Without  reviewing  the  testimony  In  de- 
tail, It  may  be  said  that  the  evidence  upon 
the  question  as  to  whether  a  mortgage  had 
in  fact  been  given  Is  far  from  satlsfactorr 
and  lacks  convincing  fOrce.  Bnt  conceding, 
without  deciding,  that  there  was  snflldent 
evidence  to  sustain  each  a  finding,  tiie  same 
testlmwiy  wht(A  would  sustain  a  finding  that 
a  chattel  mortgage  had  been  placed  uptm  the 
automobile  would  show  that,  if  there  had 
been  such  a  mortgage,  it  had  bem  paid  prior 
to  the  fire.  If  a  mortgage  bad  been  placed 
upon  the  autMuoMle  In  Titriattofi  <tf  the  con- 
ditions of  the  policy  and  had  been  paid  prior 
to  the  time  the  fire  occurred,  it  would  not 
defeat  the  recovoy.  In  that  event  the 
breacb  of  tiie  policy  would  not  erlst  at  tiie 
time  of  the  loss.  Bon.  Code^  |  6009—84; 
Silver  V.  London  Aseutanee  Omrp.,  61  Wtab. 
B93,  112  Pac.  660;  Pt  Blaltely  Mill  Oo.  T. 
Springfield,  etc.,  Ins.  Oa,  68  Wadi.  601,  110 
Pac.  86. 

As  we  View  the  ease,  It  Is  unneoosoafy  to 
discuss  or  dedde  queettoia  otbar  ttuui  tbooe 
alread7  reftored  ta 

The  judgment  wU  be  afflmea. 

njLLBRTON,  HOIiOOIIB,  UOJOTS,  aiMI 
PARKBH,  J  J,,  eaaear. 


PUGBT  SOtJND  BRmOB  A  DSBDQINO 
GO.  V.  INDUSTBSAL  INB.  OOMMIB- 
SION  ot  dL   (Kou  MOM^ 

(Supreme  Court  ot  Washington.  Jan.  10^  181S.) 

1.  Habtbr  Ann  SnvAHT  •ssasi-.'WoBKinii'a 
Oohpk:«satioii  Am—Aotaum  Jubisdio- 
noH. 

Workmen's  Compensation  Act  which  with- 
draws from  piivate  controversy  all  remady  for 
injaries  received  In  hazardous  work,  and  ex- 
clndes  every  other  rmedy,  does  not  extend  to 
employes  oa  a  vessel  in  uavigalile  waters,  and 
the  Industrial  Insurance  Commission  cannot 
collect  from  an  employer  premiums  on  account 
of  audi  employ^  niAwithstanding  Act  Cong. 
Oct  %  1017  (C.  8.  Comp.  St  1818,  H  991  [31, 
123S)  amending  Judicial  Ooda,  ||  21,  m  sav- 
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inf  to  loiton  in  kdminltj  uy  oommon-law 
remedy,  and  rights  and  i^edioi  under  the 
Workmen's  CompenBation  Act. 

2.  Maotkb  aKd  SnTAirr  ^sSei— WoBuan's 
OoHPEHBAxioir  Aor— Amaum  JuBmio* 

TION. 

Hie  anplo;AB  of  a  corporation  engsffed  In 
dndginc  upon  navlBable  watan,  who  ara  em- 
rtor«d  wldy  on  Imd,  Call  wlthtn  the  Woric- 
men'a  Cmvensation  Act»  ud  memlums  tiiere- 
for  should  be  paid  by  the  emplofer  to  the  In- 
miance  OommiariMi. 

8.  HAnn  AND  ScBTAUT  «s>S61— Wobkveh'b 

COMPBNSATIOK  AOV— ADHXBAIrTT  JXTBIflDIO- 

Tion. 

Where  a  ctMrporatlon  engaged  in  dredging 
had  employee  who  were  engaged,  partly  on  land 
and  partly  on  dredges  subject  to  admiralty  Jo- 
rladiction,  held  that  the  Industrial  Insurance 
Commission  was  entitled  to  collect  premiums  to 
be  pdd  in  proportion  to  the  time  the  employ^ 
vent  <m  land  and  <m  tbt  navigable  water. 

Department  1. 

Afiiteal  from  Supurlor  Court,  Thurston 
Coimtar;  D.  F.  Wri|^  Jndsft 

Action  by  the  Puget  Sound  Bridge  A  Dredg- 
ing Company  against  the  Industrial  Insur- 
ance Commission  and  others.  From  tlie 
Judgment,  defendants  appeaL  Affirmed. 

W.  T.  Tanner,  of  Olympla,  and  3ao.  A. 
Homer,  (rt  Seattle^  tor  appdlants. 

Roberts.  Wilson  4  BkeeU  of  Seattle*  for 
Tcspondent. 

MACKINTOSH.  J.  The  plaintiff  la  engag- 
ed In  the  work  of  dredging  upon  the  navi- 
gable waters  within  the  state  of  Washington. 
It  carries  on  this  work  by  means  of  hydraul- 
ic dredges,  talcing  matoial  from  the  beds 
<tf  the  navlgahle  waters,  and.  after  convey- 
ing It  throve  idpet.  dlsrharglBg  It  upon  ad- 
inont  lands.  In  thUi  wwk  it  ennilesrs  ttirae 
dassefl  of  employ^:  Firsts  Uioee  who  work 
continuoosly  upon  the  dredge,  and  whose  on- 
ploTment  Is  entlrdy  np<Hi  Oiat  vessel;  sec 
ond,  thoee  who  work  wholly  nptm  the  land, 
and  are  at  no  time  called  to  go  upon  tb«  T«»< 
ael ;  and,  third,  those  who  work  partly  upon 
the  vessel  and  partly  upon  the  land,  and  dur- 
ing the  day's  work  go  back  and  forth  from 
one  to  the  'other,  and  who.  In  passing  from 
the  dredge  to  the  land  and  from  the  land  to 
tha  dredge^  sometimes  nse  rowboata  and  at 
other  times  walk  i^ea  the  pontoon  pipes 
connecting  the  dredges  with  the  land. 

Hie  Industrial  Insurance  Commission,  the 
defendant  In  this  action,  claims  that  all  em- 
ployds  of  the  plaintiff  are  8id>ject  to  the 
Workmen's  Compensation  Act  (Iaws  1911,  p. 
846),  and  that  premiums  AovSA  be  paid  on 
acoonnt  of  the  work  at  all  tSie  ems^oyte  en- 
g«ged  In  dredging  operations. 

CI]  Aa  to  fboae  emjdoy^  who  work  exdn- 
alve^  upm  the  dredge,  we  are  firmly  of  the 


00.  y.  jUfDUSTRIAIi  INS.  GOM*N.  fg^ 

opinion  th^t  tl^e  plaintiff  ^ould  i>ay  nq  pre- 
miums; for  the  dredge,  as  a  vessel,  is  sub- 
ject to  admiralty  jurisdiction  and  if  pre- 
miums were  paid  for  employ^  engaged  ex- 
clusively thereon,  the  company  in  the  event 
of  an  Injury  occurring  to  one  of  such  em- 
ployes would  receive  no  protection  under  the 
act  State  ex  rel.  Jarvls  v.  Daggett,  87  Wash. 
253,  151  Pac.  648,  L.  R.  A.  1916A,  446; 
Shaughnesay  v.  Northland  Steamship  Co., 
M  yr&ab.  325,  162  Pac.  548,  Ann.  Oas.  1918B, 
655;  Southern  Pacific  v.  Jensen,  244  U.  S. 
205,  37  Sup.  Ct.  B24,  61  L.  Ed.  1086,  L.  R. 
A.  lOlSC.  451.  Ann.  Cas.  lf)17B,  900.  The 
fact  that  Congress,  on  October  6,  1917  (Act 
Oct.  C,  1917,  c.  97.  g§  1.  2.  40  Rtat.  395  [U. 
S.  Comp.  St.  1918,  §§  991  (3),  12.'?:5])  nmon.lcd 
(by  adding  the  llailcized  portion)  sections  24 
and  2rjG  of  the  Judicial  Code  of  the  United 
State  (Act  March  3.  1911,  C.  2.11.  30  Stiit.  1091, 
1160),  relating  to  the  jurisdiction  of  federal 
District  Coiirta  In  admiralty,  and  providing 
that  federal  courts  should  have  Jurisdiction 
"of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  saving  to  suitors  In  all  cas- 
es the  right  of  a  cuiniiion-law  romivly  where 
the  common  law  is  'iiijiiicinit  to  give  It.  and 
to  claimants  the  ri/jJits  and  i-vrncdir,^  under 
the  Workmen's  Cumpcmation  Laic  of  any 
ttatc,"  does  not  change  the  rule  of  these  cas- 
es and  extend  to  the  Industrial  Insnnmce 
Commission  jurisdiction  of  persons  engaged  In 
maritime  work,  for  the  reason  that  tlie  Work- 
men's Compensation  Act  of  this  state  with- 
draws all  "remedy  of  workmen  against  em- 
ployers for  Injuries  received  In  hazardous 
work"  "from  private  controversy,"  and  ex- 
clndoB  "every  other  remf^iy."  and  therefore 
the  Federal  Act  <-anuot  create  a  UablUTjr 
where  one  already  exists  in  admiralty. 

It]  The  second  class  of  workmen,  empl(^- 
ed  solely  upon  the  land,  comes  wttblq  the 
operation  of  provisions  of  this  act,  and  .for 
th^  premiums  are  collectible. 

[3]  As  to  the  third  class,  we  are  confronted 
by  the  perplexing  question  of  this  case.  The 
Workmen's  OorapensatioQ  Act  was  passed 
with  the  avowed  purpose  of  providing  the  ex> 
elusive  manner  of  compensating  employes  en- 
gaged in  hazardous  work  and  occupations, 
and  within  the  scope  of  tbe  act  all  employ^ 
<3t  a  company  such  as  the  plaintiff  are  to  be 
brought  within  the  operation  of  that  act,  w 
far  as  It  is  within  the  power  of  the  Legisla- 
ture to  do  BO.  The  Iieglslature,  not  bringing 
within  the  act  those  employ^  who  are  with- 
in the  Jnrlsdlctton  of  admiralty,  cannot  com- 
pel the  employer  to  pay  premiums  for  tboaa 
onploy^s  for  whose  injuries  the  employer 
would  be  liable  In  admiralty.  On  the  otbei 
hand,  the  employer  la  not  abaolred  from  the 
du^  <tf  paying  prenduma  ft»r  those  employda 
who  are  not  within  the  admiralty  Jurisdiction, 
and  for  whoee  injury  flw  vnvHayer  would 
have  been  liable  In  a  salt  at  ctmmion  law  be- 
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fore  the  passage  of  the  Workmen's  Oompen- 
satlon  Act.  It  may  be,  as  here,  that  It  would 
be  an  onerotu  task  to  bo  s^egate,  for  the 
purpose  of  computing  the  premium  to  be 
paid,  the  time  of  onployte  who  are  alternate- 
ly on  land  and  on  the  navigable  water,  but 
this  is  a  matter  of  detail  of  the  business 
which  must  be  worked  out  by  the  employer 
and  the  commission,  and  Is  not  one  which 
calls  for  Judicial  action.  If  this  segregation 
Is  impracticable,  the  remedy  must  lie  in  some 
alteration  of  the  act  by  the  Legislature. 

As  to  those  employ^  falling  within  the 
third  class,  the  Industrial  Insurance  Com- 
mission is  entitled  to  a  collection  of  pre- 
miums for  such  time  as  those  onploy^  are 
engaged  in  work  upon  the  land,  and  Is  not 
entitled  to  receive  premiums  representing  the 
time  that  they  are  without  the  protection  of 
the  act  and  subject  to  the  rules  of  admiral- 
ty Jurisdiction. 

Tho  decision  in  the  recent  case  of  Spokane 
ft  Inland  Emidre  B.  B.  Co.  y.  Industrial  In- 
surance Commission,  176  Pa&  84,  In  no  wise 
conflicts  with  the  views  here  expressed,  for 
we  there  held  that  the  Workmen's  Compensa- 
tl<ai  Act  as  it  relates  to  railroad  compa- 
nies a  part  of  whose  business  Is  Interstate, 
exempted  such  company  from  the  operation 
of  the  act,  and  the  question  as  to  whether  the 
employes  were  sometimes  engaged  in  inter- 
state and  at  others  la  intraatate  commerce 
was  not  material,  for  the  reason  tttat  the 
status  of  the  railroad  company,  as  being  one 
partially  engaged  in  Interstate  commerce,  de- 
termined the  Questioo  of  the  llaMllty  of  the 
company  for  premiums  under  the  state  Work- 
men's C<HDpenaati(Hk  Act,  for  its  «npIoyte. 

The  Judgment  of  the  lower  court  will  be 
affirmed. 

MAIN,  a  J.,  and  TOI/UAN  and  MITCH- 
BLU  33 1  coincar. 


JITZPATRIOK  v.  PIT2PATBICK. 
<No.  14678.) 

(aaprame  Coort  o' Wariiinftn.  Jan.21, 1018J 

1.  DtvoBoB  ^248(l)-^viBioir  or  IPBOPnrr 

— SePABATB  PBOPBBTT  —  JVBIBDIOTIOlf  09 
OODBT. 

Court's  JurisdictieD  to  make  equitable  divi- 
sion of  property  in  divorce  action,  under  Bern. 
Code  191&,  i  96»,  extends  to  separata  as  well 
as  coDnnanity  property. 

2.  DiTOBCE  «s»252— DrSTBIBOTZOH  OF  PBOPEB- 
TT— PA«TT  at  FAITUT. 

In  making  an  eqoitable  dtotrilmtion  of  prop- 
erty in  divorce  action,  under  Bern.  Code  W16, 
i  988,  the  circumttanoe  of  fault,  though  per- 
suasive,  does  not  require  a  larger  privortion 
of  the  property  to  be  given  the  party  not  in 
fault  than  is  given  the  other. 


3.  DrvosoB  «so252— DximBiBtnnoir  w  PnA*- 

XBTT— SqtnTABUB  DXStBIBUTIOIf. 

Divorce  decree,  giving  husband,  wife,  and 
minor  child  eaofa  ow-tUtd  ot  pn^terty,  where 
husband's  salary  was  tlSfi  a  month  and  wife 
was  employed  at  time  of  decree,  was  not  an 
abuse  «f  eourt^a  diaeretkn  in  making  equitable 
distribution,  under  Bern.  Code  191fi.  I  980, 
though  divorce  was  granted  wife. 

4.  DtVOBCB  ^306— PBOPEBTT— SOPPOBT  OF 

Ohjld. 

Though  wife  was  given  divorce  and  granted 
custody  of  child,  decree  requMng  husband  to 
manage  property  ^van  child,  and  cdlcet  and 
pay  over  the  rents  to  wife  for  support  of  cUld, 
was  proper  where  husband  was  required  to 
make  the  rental^  produce  a  given  son,  and  was 
not  shown  to  be  Inoomitetent. 

6.  DivoHOB  «s>227(2)  —  Costs  —  Attobmet's 

FXEB. 

DivMoe  decree  allowing  wife  ITS  for  at- 
torney's fees,  together  with  her  statutory  costs 
and  witness  fees,  and  one-third  of  the  property, 
and  denying  her  any  further  allowance  of  suit 
money  and  attorney's  fees  on  appeal,  where 
husband's  salary  was  $125  per  month,  was  not 
an  abuse  of  court's  discretion,  ander  Bern.  Code 
1915k  f  OSS- 
Department  2. 

Appeal  from  Superior  Court,  Kltaap  Comi- 
ty.; Waltdr  M.  Ftrendi,  Judge. 

Action  for  divorce  by-  Berttia  J.  Iltspatrlck 
agahist  John  H.  Fltzpatrlck.  Decree  tot 
plaintiff,  and  from  that  part  of  deeree  detar* 
mining  division  of  property,  plaintiff  appeals. 
Affirmed. 

F.  W.  Moore,  of  Bremerton,  for  appellant. 
BobiusOD  ft  Boblnson,  of  Seattle,  and  Bry- 
an ft  Garland,  of  Bremerton,  for  respondent. 

FULiLiEBTON,  J.  The  appellant  braugbt 
an  aetloD  for  dlTon»  agalnrt  the  tmpoodeat 
charging  cruelty,  dnmkenness.  and  failure  ta 
summrt  nie  re^oodent  tty  er(M»«oiiiplaiat 
asked  for  a  decree  of  divorce  on  0W  gronod 
of  appcUaat's  cruelty.  The  pwrttes  bad  a 
minor  child,  the  award  of  whose  custody 
WM  dOMUided  by  mtix  of  thcsn.  On  the  1»- 
snea  Joined  ttae  court  made  flM''W»  from 
whi(±i  he  condnded  that  the  appeUant  was 
entitled  to  a  divorce  and  to  the  custody  oC  ttw- 
Alld,  And  entered  a  decree  acotMrdini^y. 

Witii  TMpact  to  the  prttDerfcy  of  the  par- 
ties It  nude  Oie  fiiUowtais  flndfaic: 

"That  the  property  should  be  divided  betwcMi 
the  parties  hereto  and  BUsabeth  Fltspatriek,  the 
daughter  aforesaid.  That  the  nature  ot  the 
property  Is  saeh  that  it  cannot  be  equall/  di- 
vided in  kind,  without  the  party  to  iriiOB  cer- 
tain parcels  are  decreed  pay  the  other  parties 
certain  differeoces  in  value  io  cash." 

The  court,  without  making  any  flddtngs  a# 
to  the  vulues  of  the  respective  parcels  of  real 
and  personal  estate  belonging  to  the  marital 
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commaailt7,  fomd  what  itfopwtlon  thereof 
the  pbdatlff,  defendant,  aid  tbeir  daashter 
waa  each  oitltlad  to,  aad  In  It*  daoaa  ol  di- 
Torca  ordend  aa  foUows: 

"It  if  further  ordered  that  the  plaintiff  have  h 
her  Mpuate  property  lota  17.  IS.  aad  19,  In 
Mock  1,  of  Dleti  adAtion  to  the  cdtr  ^  Bremer> 
ton,  Kitsap  eoonty,  Wash.,  hous^old  soeds  and 
f  amitore  now  located  in  the  house  on  said  prem- 
laea,  ezo^t  the  piano ;  also  the  money  d^oeit* 
ed  in  Uie  Gennw-Ameriean  Bank,  Seattle, 
Wash.,  Bubject,  however,  to  the  payment  <tf  the 
$360  to  Elizabeth  Fltzpatricb,  the  minor  dangh> 
ter  aforesaid,  and  the  forther  sbm  of  to 
John  H.  B^tipatrick,  the  defendant.  Said  Boma 
to  be  paid  within  80  days  after  tiie  entry  of 
tbla  decree,  i»  pUUntiff  to  make,  wecat^  and 
deliver  proper  mortcagw  therefor  on  the  proper- 
ty awarded  her,  aoid  mortgasei  to  bear  7  per 
cent.  Interest  from  date  until  p^d,  and  to  be 
lien  on  eaid  property  until  paid  either  in  cash 
or  by  mortgage. 

"It  !■  further  ordered  that  nhabett  Fits- 
Patrick,  danghter  of  plainttff  and  defendant, 
have  as  her  property  lets  1  and  2,  In  block  ft, 
of  Diets  additloo  to  the  city  of  Bremerton,  Kit- 
sap coonty.  Wash.,  together  with  all  furidture 
now  In  the  cottages  on  said  premises,  and  also 
the  piano,  wUlcb  has  heretofore  belonged  to  the 
parties  hereto,  and  the  further  sum  of  I860  In 
cash  to  be  paid  br  platndfl  here  to  the  said 
Elizabeth  Fltzpatrick,  aa  hereinbefore  men- 
tioned. 

"It  is  farther  ordered  that  the  defendant,  John 
H.  Fitspatrld.  have  as  his  sole  and  separate 
property  the  west  119^  acres  of  lot  4  in  section 
10,  township  24  north,  of  range  1  £.,  W.  H., 
together  with  all  tools  and  implements  and  fur- 
niture now  on  said  premises,  and  the  further 
sum  of  1266,  to  be  paid  by  the  plaintiff  herein, 
OS  hereinbefore  set  forth.. 

"It  is  further  wdered  that  the  defradant  pay 
to  the  plaintiff,  for  liM  sopport  of  the  m&or 
child  aforesaid,  a  saffldent  amount  bo  that, 
with  the  rents  reoelred  tkua  the  pr^erty  of 
the  little  child,  to  wit,  lots  1  and  2  afonsaid, 
she  shall  receive  a  total  sum  ol  $26  per  month, 
and  the  defendant,  for  the  purpose  of  carrying 
out  this  term  of  the  decree,  Ib.i  authorised  to 
rent  the  premises,  collect  the  rent,  and  pay  the 
plaintiff  a  hunp  sum  of  $26  per  month ;  In  tho 
event,  however,  the  property  ever  brings  more 
than  f  2Kper  month,  the  whole  sum  shall  be  paid 
plaintifl  fw  the  support  of  the  minor  child.  The 
flrft  VKjmmt  hersfiBder  shall  be  made  Septem- 
l>er  1st,  and  the  1st  of  eadi  month  thereafter. 
The  defendant  shall  also  pay  all  taxes  and  as- 
sessmwts  on  said  property.*' 

Thla  appeal  la  from  that  portion  of  the  de- 
cree wtaldi  determines  the  division  of  the 
property. 

Onr  Code  relating  to  the  division  of  prop- 
erty OD  grantlDg  a  divorce  CRem.  Ck>de^  | 
988)  reads  aa  follows: 

"In  granting  a  divorce,  the  court  ahall  also 
make  such  disposition  of  the  property  of  the 
parties  as  shall  appear  just  and  equit^e,  hav- 
ing regard  to  the  respective  merits  of  the  par- 
ties, and  to  the  condition  in  which  th^  will  be 
left  by  such  divorce,  and  to  the  party  throui^ 
whom  the  property  waa  acquired,  and  to  the 


hardens  imposed  ap<m  it  far  the  beneflt  of  the 
children,  and  shall  moke  proviaicm  for  the  guard- 
iaashU^  custody,  and  support  and  edocatiott  of 
the  n^or  ehlldroi  of  each  marriage." 

The  interpretation  put  upon  this  statute 
in  fhe  early  caae  of  Webster  ▼.  Wetwter,  2 
Wash.  417,  26  Pac.  864,  has  bean  milfonnlr 
followed  in  tbia  court  In  that  case  we  said: 

"This  language  is  comprehensive;  it  Is  an 
equitable  division  of  the  property  rights  of  the 
parties  that  the  court  is  authorized  to  make. 
•  *  •  Hie  parUes  shall  bring  into  eonrt  an 
their  property,  and  a  cMn^ete  showing  must  be 
made.  Each  party  muse  lay  down  before  the 
dianeellor  aU  that  he  or  she  has*  and,  after  an 
azaminatfon  Into  the  whole  case,  he  makes  an 
equitaUe  division.  •  *  •  Hie  law  does  not 
require  an  edual  division  of  the  proi>erty,  but 
a  *Just  and  equitable'  division,  and  as  no  general 
rule  for  a  just  and  equitable  division  can  be 
laid  down,  but  each  case  must  be  adjosted  ae- 
cordiog  to  Its  own  ramits  and  the  particular 
dreamstaDces  sorrounding  it,  tho  court  tuveatl- 
gates  aB  Ua  cinansCanoaa." 

See.  also.  Hale  t.  Hale.  76  Wash.  84,  130 
Pac.  481. 

[1]  The.  raoord  in  the  piesant  caae  showa 
tbat  the  IniriMnd,  batera  Us  aiarn«ic^  waa 
tte  owner  oC  lota  17,  IS.  awl  20^  In  block  1, 
Diets  addition  to  Brenwrton.  and  that  am- 
ine mairlasa  tbe  oommnBity  AOQoired  lote  1 
and  3,  btook  6»  In  the  eame  addition,  and 
11%  aorca  of  ninu  inoventr*  Prior  to  the 
dUfOfca  moceadlnn  the  aiP^IaAt  and  the 
resiiandent  exchmgad  deeda,  whereby  tSie 
town  pjupetiy  w«a  cenTeyqd  to  the  wife  and 
the  ratal  propvty  to  the  hnsfoand.  Tlie  ap- 
petlant  eontanda  tbat  It-waa  wnw  for  the 
ooort  to  place  the  lots  ataodtaiK  in  her  name 
into  Hie-  oonuDOB  faad  for  divialcm.  But  lu- 
riadlctkn  over  tfae  proper^  for  dlvlaicm  waa 
TtetBd  In  and  ritfbtty  aaeinaed  bgr  ttie  court, 
and  the  drcnttiatanoe  that  tt  had  been  con- 
veyed 1^  the  husband  to  ttie  wife  did  not 
deprive  the  court  of  anA  JorladlctKm.  Aa 
waa  held  the  cases  dtod,  the  JurlsdictliHi 
to  make  an  eqottable  distrlbatioa  extends  to 
BQkarate  as  wdl  aa  conunnnlty  pnverty. 

[2]  Theomtmtionlsniadeby  theapf>eUaat 
that,  Inaamodk  aa  the  grantbtg:  of  the  dl- 
Torce  to  her  showed  that  the  respondent  waa 
in  the  wrcog,  she  waa  eitltled  to  the  larger 
proportion  of  the  propwty,  and  that  ehe  was 
awarded,  at  beet,  hot  an  equal  proportion. 
But;  atfde  from  the  fact  that  the  record  Indi- 
cates that  the  court  did  not  find  hvt  entirely 
free  from  fault,  the  circomstance  itself  ia  not 
omtrolling.  Aa  we  say,  the  Code  requires 
an  equitable  division  of  the  property.  While 
the  circumstance  of  fault  Is  a  proper  matter 
to  be  inquired  Into  In  making  the  division,  it 
la  only  a  persuasive  matter ;  it  does  not  re- 
quire that  a  larger  propwtlon  of  the  pn^ 
erty  be  givm  to  the  party  not  In  fault  than 
is  given  to  the  other. 

A  further  contention  is  made  that  the  ap- 
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pellant  diouM  h&Te  been  aHoved^  a  larger 
prpporttou  of  the  property,  because  the  re- 
spondent was  employed  at  wages  bringing 
bim  about  $125  per  month,  while  she  would 
be  compelled  to  go  out  and  earn  a  living. 
She  was,  however,  earning  her  living  at  the 
time  of  her  marriage,  had  employment  at  the 
time  of  ber  divorce,  and  was  In  no  wise  in- 
capacitated from  work.  She  brought  into 
the  community  $280  In  funds,  $100  of  which 
stood  to  her  credit  In  bank  at  the  time  of  the 
separation  and  was  awarded  to  her,  as  well 
as  the  home  property,  with  Its  household 
furnishings.  In  the  U«ht  «f  the  record  In 
the  case,  showing  mutual '  fault  of  the 
spouses,  that  the  appellant  was  em^oyed  and 
capable  of  earning  her  own  Uvlng,  that  she 
had  been  given  the  home  property,  with  Its 
fumlshingB,  and  that  she  was  partially,  If 
not  wholly,  released  of  any  necessity  for  the 
support  of  the  child,  we  cannot  say  that  she 
was  entlUed  to  a  larger  share  of  the  prop- 
erty by  reason  of  the  greater  earning  capao' 
ity  of  her  husband. 

[3]  The  principal  complaint  of  the  appel- 
\  lant  Is  that  the  court,  in  awarding  her  cer- 
tain property,  lncunfl)ered  It  with  Hens 
amounting  to  |5S2.  which  she  claims  It  will 
be  difficult  fer  her  to  meet  without  sacrificing 
the  prt^rty.  and  that  a  more  equitable  de- 
cree would  have  been  to  award  ber  the  prop- 
erty granted  by  the  decree  to  her  minor 
child.  The  record  shows  that  the  court  un- 
dertook to  divide  all  the  marital  property 
between  the  spouses  and  tbclr  minor  diUd 
In  subBtanttally  the  proportions  of  one-third 
each.  Then  were  three  paic^  of  realty 
whose  approximate  values  the  evidence  tend- 
ed to  show  as  follows:  Eleven  acres  of  land, 
with  working  tools  and  furniture,  $1,600; 
the  home  property  on  three  tiown  lots  with 
household  furniture,  $2,800;  and  two  otiier 
town  lots  with  Shacks  oo  them,  with  fur- 
nishings worth  about  $75,  worth  in  all  about 
$1,500.  The  court  awarded  the  appellant 
tbe  home  place  and  furniture,  and  burden- 
ed her  with  a  diarge  of  $366  in  favor  of 
the  child  and  $206  in  favor  of  tbe  respondent 
This  would  make  tbe  property  awarded  ap- 
pellant flC  die  Tttloe  of  aiwroxlmata^  $2468. 
The  dklld  was  glTffl  property  of  the  mhie  of 
$1,600,  ft  money  allowance  of  $806,  and  a  pi- 
ano, $200,  mtidng  ber  portion  approximately 
$2,006.  Tbe  husband  was  g^ven  the  acreage 
and  a  nKmey  allowance  erf  $280,  makii^;  his 
proportion  $1,766.  These  figures  we  deduce 
from  tbe  record,  and  they  do  not  show,  In 
our  oplnliu,  any  abnae  of  the  court's  discre- 
tion. 

[4]  The  buildings  upon  ttie  property  award- 
ed the  child  brought  in  a  small  rental,  and 
the  respondent  was  ordered  to  manage  the 
property  in  the  interest  of  the  child,  collect 
Qie  rents,  and  pay  the  rental  over  to  the  ap- 
pellant for  the  suKHMTt  of  the  child,  and,  in 
case  the  rental  for  any  month  fell  below  the 


(Wluli. 

Bomof  $25.  tomakesoMltbeMflctabeir.  The 
app^ant  compltrtna  tbm^'  tnasmocA  tta  the 
eustody  of  ttie  child  was  awarded  to  her. 
she  dionld  also  have  been  awarded  the  man- 
aigeniefit  of  the  property,  and  that  the  re- 
spondent should  have  been  required  to  sup- 
ply the  necessary  sumMtt  for  tbe  child  fr<Hn 
his  personal  earnings.  But.  from  the  record, 
we  are  satisfied  with  tbe  disposition  of  the 
child's  property  as  made  by  the  court.  It  Is 
not  shown  that  the  respondent  is  not  com- 
petent to  manage  the  property,  and,  since  he 
must  make  the  rentals  produce  a  given  sum, 
it  is  but  Just  that  he  should  have  its  man- 
agement. 

[I]  Another  contention  of  the  appellaot  Is 
that  tiie  court  erred  In  allowing  her  but  $75 
for  her  attorney  fees,  together  with  her  stat- 
utory costs  and  witness  fees,  and  in  denying 
her  any  further  allowance  of  suit  money  and 
attorney  fees  oo  appeal.  The  statute  pro- 
viding for  the  allowance  of  sodi  Items  (Bem. 
Code.  I  968)  rests  the  matter  whoUy  In  the 
discretion  dt  the  court,  and  from  the  record 
her^n  we  cannot  say  that  any  abuse  of  such 
^Uscretlon  Is  shoivh.  GrlfSth  r.  Orlfflth,  74 
Wash.  284, 133  Pac.  443. 

Tbe  Judgment  la  affirmed. 

BiAIN,  HOLCOMB^  PABCBR,  and 
HODMT,  JJ..  concur. 


0WBN8  et  al.  V.  BAUSMAN  et  aL 
(No.  148D9L) 

(Supreme  Court  of  WashfaigtoD.  Jan.  21, 1019.) 

1.  Bills  and  Noon  «a^LS8-«An(«NiT*s  Fke 

— RiOBt. 

Wber«  a  note  secured  by  a  moTtp»g«  pro- 
Tided  for  attorney's  feM  In  case  suit  be  in- 
stituted to  collect  tbe  note,  tbe  maker  and  mort- 
gagor is  liable  for  a  reasonable  attorney's  fee 
to  attorneys  for  the  mortgagee,  whore  a  fore- 
closure suit  which  bad  been  begun  was  dismiss- 
ed on  Uie  partjes  reaching  a  new  egreemeot. 

2.  BiLr.8  AND  Notes  «a>e4<2)— OonsiDEftA- 

nON— S  UTVlUrERCT. 
Where  defendaDts,  who, executed  a  mortgage 
securing  a  note  providing  for  attorney's  fee  ia 
event  of  suit,  obtained  tbe  dismissal  of  a  fore- 
closure salt  by  entering  into  a  new  agreement. 
AeU,  that  the  amount  agreed  open  between  the 
parties  as  a  reasonable  fee  for  attorneys  of  the 
mortgagee  was  a  good  and  valuable  considera- 
tion sufficient  to  support  a  note  riven  by  de- 
fendants to  tbe  attorneys,  of  the  mortgagee. 

S.  Appeal  aivd  Ebbob  <=s>1065— Rbtisw — 

HaBULESB  BiBBOB. 

Where  an  equity  case  was  tried  de  novo  od 
appeal,  it  having  been  agreed  that  tbe  jury's 
finding  should  be  merely  advisor,  the  fact  tiiat 
an  instruction  did  not  correctly  state  the  law 
is  not  reversible  error. 
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DepartoMnt  1, 

Afpeal  from  Superior  Court,  King  Ooon^; 
Bord  J.  Tallman,  Judge. 

Suit  by  H.  S.  Owens  and  aiiotb«r  aKadnst 
TVedertcfc  BavsmanaBd  otiten,  wboerosB-coB- 
plained.  a  Jodgmmt  tot  defieodaiitB  tti 

GtosB^omplaliit,  jjil^tUGi  appeal.  Afllnned. 

Vlnoe  H.  Faben.  at  SeatUe.  for  appellanta. 
Walter  Z*  Noesaman,  ot  Seattle,  for  re- 
spmdenta. 

MAIN,  3.  TbB  porpom  of  UitB  acttoH  was 
to  obtain  possession  ot  a  pfomissory  note 
claimed  to  have  been  given  under  duress  and 
without  a  valuable  conslderaticHi.  To  tbe 
cwnplaint  tbe  defendanta  presented  an  an- 
swer and  crose-complalnt.  In  tbe  answer 
tbe  allegfttlMis  of  the  comirtalnt  were  d&-' 
Bled.  In  the  croBft-ootnplalnt  foreclosure  was 
Bought  of  a  mortgage  wbldi  bad  been  given 
to  secure  the  note  In  question.  By  congent 
of  counsel  the  cause  was  tried  as  an  equity 
action,  and  the  verdict  of  the  jury  was  taken 
upon  the  Issues  made  by  the  complaint  and 
the  answer.  The  verdict  of  the  Jury  was 
against  tbe  dalms  made  by  tbe  plaintiffs. 
Judgment  was  entered  dismissing  the  plain* 
tiffs'  acUon  and  allowing  a  recovery  against 
them  upon  the  cross-complaint.  In  other 
words,  the  Issues  made  between  the  original 
complaint  and  the  answer  and  the  Issues 
upon  the  crosa-complaint  were  all  found  In 
favor  of  the  defendants  to  the  original  com- 
plaint (the  plaintiffs  lo  the  cross-complaint). 
From  this  Judgment  the  appeal  Is  prosecuted. 

The  controversy  arose  out  of  ^cts  which 
may  be  briefly  summarized:  On  June  24, 
1011,  tbe  appellants,  H.  K.  Owens  and  wif^ 
h^og  fhea  the  owiwrs  :of  valuable  real  es- 
tate In  tbe  dty  of  ^ttla,  taortgaged  It  to 
the  Metropolitan  Iilf»  Insnraace  Oonpany,  a 
corporation,  to  secure  the  payment  of  a  prom- 
issory note  In  the  sum  of  $30,000,  Tills  note 
and  mortgage  became  due  five  years  after 
date,  or  on  Juae  24,  1916,  The  respondent 
law  drm  was  tbe  representative  of  the  Metro- 
iwlitan  Ufe  Insurance  Company  In  Seattle. 
During  the  latter  part  of  ttie  year  180.6^  Mr. 
Oidbam,  of  this  firm,  upon  investigation 
found  that  the  taxes  upon  tbe  property  oov- 
ered  by  the  iportga^  weR  ddlnqn^t'ln  the 
snm  of  approximatiely  42,000;  He  tibereupon 
called  Mr.  Owens*  attention  to  this  fact,  atid 
thereafter  numerous  conversatlims  took  place 
between  them  relative  to  the  paymoit  of  the 
taxes  and  Interest  due  and  the  obtaining  of 
an  eitPitaton  of  Oe  note  and  mortgage;  Mr. 
(Hdbam  writing  from  time  to  time  to  tks 
Metropolitan  Life  Insurance  Company  to  a»- 
oertain  what  it  desired  In  the  matter.  TbB 
negotiations  and  correapondenee  omtinned 
until  the  latter  part  of  February,  whm  the 
reqpoidcaitB  were  directed  bj*  their  mliiclpal 
to  begin  the  fOreckMOze  action.  Much  of  the 
disenssloD  between  the  parttes  was  over  the 


qoestlca  as  to  whether  Owens  would  assign 
to  the  Metropolitan  Ufe  Inserance  Company 
Ote  rents  that  might  be  due  from  time  to  time 
from  the  building  upon  the  property  covered 
by  the  mort^^age.  No  ecoiclusion  was  readied 
as  to  this  matter,  and  oa  the  27th  of  Feb- 
ruary, 1S17,  an  action  was  begun  to  foreclose 
the  930.000  mortgage;  respondents  appear- 
ing as  attorneys  for  plalntlir  In  that  action. 
About  two  mcmtbs  subsequent  to  the  Ume  the 
action  WBM  instituted,  the  matters  between 
the  Metropolitan  I«lfo  Insurance  Company  and 
the  appellants  were  adjusted  by  an  exten- 
sion of  the  note  and  mortgage  and  Uie  dis- 
missal of  the  foreclosure  action;  all  nego- 
tiations between  the  parties  bating  been  con- 
ducted Mr.  Oldham  and  Mr.  Owens.  At 
the  <lme  the  foreclosure  action  was  dis- 
missed, the  respondents  claimed  that  tbey 
had  earned  In  that  action,  as  attome^a  fee, 
the  snm  of  $500.  Mr.  Owens,  not  having  the 
available  cash,  gave  a  note  for  this  snm  se- 
cured by  a  Aortgage  upon  real  estate  other 
than  that  covered  by  the.  Metropolitan  Zdfe 
Insurance  Company  mortgage.  A  few  weels 
subsequent  to  this  the  appellants  brongbt 
this  action  to.  recover  possesion  of  Qie  note. 
Whm  the  cause  came  on  for  trial,  tbe  ques- 
tion arose  as  to  wheUier  tt  dionld  be  tiled  as 
an  eqnlty  or  law  action.  After  scnne  coi- 
loqoy  between,  court,  and  counsel.  It  was 
agreed  that  it  should  be  tried  as  an  equity 
action  and  that  the  verdict  of  the  jury  there- 
fore would  be  merely  advisory.  At  the  ocm- 
cluslon  of  the  evidSBoe,  the  court  submitted 
to  the  Jnzy  two  special  Interrogatories  which 
covered  the  iaanes  made  by  the  original  cnn- 
plalnt  and  the  answer.  By  the  first  Interrog- 
abwy  the  Inz^  were  directed  to  And  wjiether 
there  was  any  consideration  for  tbe  note, 
ims  tttterrogfttOTy  was  aunrefsd,  "Tes."  By 
the  second  interrogatory  tbe  jury  were  di- 
rected to  answer  whether  the  note  wa»  ob- 
tained by  dnress,  cowdon,  or  threats.  TtAs 
was  answered,  "No.** 

It  is  imnecessary  here  to  dlacnss  or  deter- 
mine the  question  whether  the  action  was  one 
triable  at  law  or  In  equity,  since  by  consent 
of  counsel  U  was  tried  as  an  equity  action 
and  Uie  verdict  the  jury  was  taken  In  fui 
advisory  eapadty. 

As  to  the  second  question  propounded  to 
the  jury — ^that  relating  to  duress,  eta — ^It 
may  be  said  tiiere  is  no  evidence  ta  the  record 
OiRt  would  sustain  any  other  finding  than 
that  made  by  the  Jfiy.  lHa  giving  of  the 
note  was  entirely  VQluntary,  and  it  was  tak- 
en, as  above  indicated,  because  of  the  In- 
ability of  the  appellanta  at  that  time  to  pay 
cash. 

■  [1,t]  WtatSker  the  Smrfa  finding  upon  the 
first  int«rogatorju-Uiat  reiattng  to  the  con- 
sideration for  tbe  note^-sbould  he  snstatned, 
depends  upon  whether  ui  attorney's  fee  had 
been  earned  in  tiie  action  btought  by  the 
MetiopoUtan  Ufo  Insnrance  Conopany  to 
foreclose  tiw  980JQO»  mortgage^  In  vbiOk  nc- 
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tion  the  respondents  were  the  attorneys  for 
the  plaintiff.  The  note,  which  that  mortgage 
was  given  to  secnre,  among  other  things  pro- 
vided that  in  case  "suit  Is  Instituted  to  collect 
this  note,  or  any  portion  thereof,  I  promise  to 
pay  sncb  additional  sum,  as  the  court  may 
adjudge  reasonable,  as  attorney's  fee  in  such 
suit."  It  will  be  noted  that  here  was  a  prom- 
ise to  pay  a  reasonable  attorney's  fee  In  the 
event  that  a  suit  was  "Instituted"  to  collect 
the  note.  When  the  foreclosure  action  was 
dismissed,  under  the  terms  of  the  note  the  re- 
spondents were  entitled  to  a  reasonable  at- 
torney's fee  to  compensate  them  for  the  work 
which  they  had  done  up  to  that  time.  The 
parties  agreed  upon  the  sum  of  $500,  and  It 
was  for  this  sum  that  the  note  here  In  ques- 
tion was  given.  Hhere  can  be  no  question 
that  the  amount  which  the  respondents  were 
entitled  to  as  attorney's  fee  In  the  foreclosure 
action  was  a  good  and  valuable  consideration 
for  the  note  here  in  contfoversy. 

rsi  It  is  claimed  that  the  trial  coart  erred 
in  Instructions  to  the  Jury.  It  may  be  said 
in  passing  that  the  Instruction  complained  of 
correctly  stated  the  law,  and,  it  it  did  not, 
It  would  not  be  reversitde  error,  because  the 
case  U  tried  here  de  novo. 

The  Judgment  will  be  affirmed. 

CHADWICK,    C.  and  MITCHELL, 

PAR£EB,  and  TOLMAN.  JJ.,  concur. 


GOHN  T.  KKABa    (Na  149880 
(Supreme  Court  of  Washington.  Jan.  17, 1919.) 
BPBdno  Pbbvobuanob  «sb58— I^mnsBa— 

MlUUGrBUBMUnOH, 

Contract  for  sate  of  defendant's  budness 
fixtarei  and  stock  to  uudisdoMd  principal, 
which  was  ezecatory  to  the  extant  that  the 
principal  would  have  the  privilege  of  participat- 
ing with  defendant  in  making  invoice  before 
coasummation  of  sale,  lield  act  not  enforce- 
able, where  plaintiff  undiscloeed  inindpal  was, 
to  tlie  knowledge  of  agent  who  made  the  em- 
tract  for  him,  a  competitor  in  bnriMH^  with 
whom  defendant  would  not  have  made  tlio  con- 
tract. 

D^rtmoit  2. 

Appeal  from  Superior  Court,  Kitaap  Coun- 
ty ;  Walter  M.  French,  Judge. 

Action  by  Jake  Cohn  against  J.  A.  Knabb. 
Judgment  denying  plaintiff  the  rtilef  prayed, 
and  he  appeals.  Affirmed. 

F.  W.  UooT^  of  BrMnerfera,  for  antdlant. 
Bryan  &  Garland,  of  Brraaertui.  tar  re- 
flPtmdent 

PABKBR,  J.  The  plalntut  Oobn.  aeeka 
spe<iflc  performance  of  a  contract  made  toy 


the  defendant,  Knabb,  for  the  sale  of  bis 
business,  fixtures,  and  stodr  of  tnerchan«»e, 
situated  in  the  city  of  Bremerton.  The  con- 
tract for  the  aal&  was  made  tof  one  Galet  as 
agmt  for  an  imdlsdosed  iwlncipal,  the  plain- 
tiff claiming  to  be  the  principal  and  vendee 
for  whom  Oale  was  acting.  Trial  upon  the 
merits  In  the  superior  court  for  Kitsap  coun- 
ty resulted  in  Judgment  denying  to  the  plain- 
tiff the  relief  prayed  for,  from  which  he  has 
appealed  to  this  court. 

The  contract,  in  so  far  as  we  need  here 
notice  its  tsaaa  nada  as  ftdlDws: 

"Bremerttm,  Washington,  August  21,  191T. 

"Beostved  of  Eldgar  L.  Oale  fagent  for  nndla- 
dosed  prindpal].  hereinafter  mentioned  as  the 
puTcliaser,  the  sum  of  one  hundred  (1100.00)  6oh 
lars,  as  earnest  mon^  lo  part  payment  for  the 
purchase  of  [here  follows  description  of  prop- 
erty] *  *  •  whidi  I  have  this  day  sold  to 
the  said  pnrcfaaBer  *  *  *  on  the  following 
torms,  to  wit:  The  total  purchase  price  of  said 
fixtures  [described  property]  *  *  *  to  be  the 
sum  of  fifteen  hundred  ($1,500.00)  dollars,  and 
in  addition  to  said  sum  the  said  stock  oC  goods, 
wares  and  merchandise  to  be  inventiuled  and 
paid  for  by  tiM  purdiaser  at  the  faivoice  price 
as  shown  by  the  Invoices  at  the  time  of  tiie  pur- 
chase by  the  ondersigned,  the  vendor  herehi. 

"An  inventory  of  said  etock  of  goods,  wares 
and  merchaodise  shall  be  taken  at  invoice 
price  at  the  time  of  the  pnncbase  of  said  stock 
of  goods,  wares  and  mtfchandise,  by  the  vendor 
herein,  as  shown  by  the  invoices;  It  b«lug  iin- 
derstood  that  the  midersigned,  the  vendor  here- 
in, will  immediately  upon  demand,  turn  over  to 
the  said  Edgar  L.  Qale,  or  to  whoever  he  may 
designate^  immediate  possession  of  said  store- 
room and  ot  said  invoices  and  whatever  may 
be  necessary  to  make  a  complete  inventory  of 
aaid  stock  at  goods,  wares  and  merdumdlse.  fix- 
tares  and  personal  propcrtr  toeated  hi  said 
Btoraroom,  sad  that  saU  inTflstory  and  sale 
shall  bo  ctnnpleted  <m  or  before  August  81, 1817. 
and  npon  completion  thereof,  poesessioo  of  said 
prentises  shall  be  immediately  surrendered  by 
the  vendor  to  the  vendest  or  to  whoavw  he  omj 
designate.  •  •  • 

"It  is  further  underatood  and  agreed  that  the 
said  Bdgar  L.  Gale,  agent  (or  his  undiscloeed 
prindpal)  shall  not  In  any  manner  be  hdd  re- 
sponsible for  any  damages  any  nators  what- 
soever on  aoQonnt  of  the  fiUlora  to  eomidets  the 
sate  within  the  tlBM  and  in  the  manner  herein- 
above set  forth,  or  at  all,  and  in  the  event  that 
udd  sale  ie  not  completed  on  or  before  August 
31,  1917,  witbont  fault  of  the  vendor,  tlie  said 
eum  of  one  hundred  ($100.00)  dollars,  herein- 
above menticmed,  shall  be  forfdted  and  consid- 
ered as  ftdl  and  llQuidated  damages  by  flie  un- 
dersigned. 

**In  witns«  whtfet^  I  hare  hexeaato  set  ny 
hand  and  seal  the  day  and  year  flnt  above 
written.  tSigasd]  J.  A.  Knabb." 

A  tiheck  for  the  earnest  money  in  the  nun 
ct  $100  was  at  the  time  oC  ttie  algnlng  of  tbe 
emtract  given  h^  Qelb  to  Knahb,  wtakb  ww 
never  cashed,  but  was  surrendered  by  Knabb, 
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Ued  u  ui  tthlfalt  in  tbo  cua^  ancl  Is  attw^ 
•d  to  tlM  atattment  of  facta. 

TbA'prlndpal  daCenae  made  bjr  Kaabb,  and 
ttia  onlyiNta  wa  find  it  neoeaBary  tonoUce^la 
that  of  fraud  and  deceit  practtoed  by  Gale  in* 
dndog  Knabb  to  algn  ttaa  oontvact.  In  Cbat 
Gale  stated  and  xepreaented  to  Knabb  tbat 
Cehn  was  not  hla  imdlacloeed  principal*  vna 
knowing  that  Knabb  would  not  sSU  to  Oohn 
on  tbe  terms  and  condtttone  Qeotfled  In  tba 
CMitnct.  fnie  trial  judge  ataoed  Us  reaaons 
for  rendering  Jodgment  in  faTor  of  Knabb  In 
what  U,  In  tMoet,  a  finding  flmbodled  In  tbe 
Judgment,  aa  fMlows: 

"  •  •  •  That  fl^eement  set  forth  In  the 
complaint  was  signed  bj  the  defendant  here- 
in under  a  verbal  coodltion  precedent  to  his 
algniog  of  the  same  that  in  no  case  was  the 
■nbjHfrttattsT  vsCsned  to  In  said  contract  to 
be  sold  to  Jake  Cohn.  •  •  • » 

Counsel  for  Coha  contends  that  tbe  trial 
court  fell  Into  error  In  so  finding  and  making 
audi  finding  the  basis  of  Its  judgment.  The 
evidence  Is  not  free  from  coofiict  touching 
tbe  question  of  this  rerbal  understanding  be- 
tweot  KnaU>  and  Gale  at  the  time  of  the 
signing  of  the  contract,  but  we  think  It  was 
anuile  to  warrant  the  court  In  viewing  the 
fact  as  stated  In  the  judgment.  The  evidence 
also  warrants  the  conclusion  that  CtAn  was 
purposely  acquiescing  In  concealing  b?  Galo 
from  Knabb  the  fact  that  Coha  was  the  un- 
disclosed prlndi^  for  whom  Gale  was  act- 
ing, well  knowing  tiiat  Knabb  would  not  atSl 
the  business  to  him  under  the  terms  of  the 
contract 

Counsel  tor  Coha  invokes  tbe  rule  as  stat- 
ed In  Scott  T.  Shiner,  27  J.  Bq.  186,  ISd,  as 
follows: 

"To  coBBtltnte  a  misrepresentation  which  will 
prevent  a  decree  for  specific  performance,  the 
statement  In  question  must  be  so  material  to 
tbe  contract  built  on  it  that,  if  the  statement  be 
false,  the  contract  becomes  one  whlcb  it  would 
be  unconsdooable  for  the  party  who  has  mado 
the  statement  to  enforce.  In  other  words,  the 
misrepreseotation  mast  be  shown  to  have  oper- 
ated to  the  prejudice  of  the  defendant." 

Ccmcediug  this  to  be  the  law,  speaking  gen- 
erally, we  thlidE  it  is  not  contr^Ung  in  this 
caae,  it  a[^>ear8  from  the  evidoice  that 
Cohn  and  Knabb  had  for  a  consideralite  time 
bem  competltora  in  bnslneBB,  with  some  111 
feeling  *y«*Hng  j)etweeD  them,  their  stores 
being  within  two  or  three  doors  of  ea«di  oth- 
er, and  that  Knabb  did  not  have  sutdi  faith 
In  the  business  Integrity  of  Cohn  as  would 
Induce  him  to  eontract  fnr  a  aale  ot  the  busi- 
ness to  Oobn  upon  sndi  terms  and  conditions 
as  were  specified  In  tbe  contract  here  in  ques- 
tion, all  of  whidk  was  known  to  Oalft  It  will 
be  noticed  tbat  the  conmsunation  ot  the  sale 
nader  this  omtraet  Involved  son»thlag  more 
than  the  more  delivery  of  the  buslncBS  and 


0ie  Stock  a2id  leoelvlng  an  agreed  fixed  price 
therefor,  slnost  by  the  terms  of  the  oootract. 
Cohn  wonld  have  the  privUege  of  partidpat- 
ing  with  Knabb  In  making  an  Invoice  of  tbe 
atock,  and  thereby  in  a  measnra  cause  Inter- 
ference with  KnabVs  business  before  the  con- 
summation of  the  sale^  with  tbe  possibility  of 
Cohn  still  refosing  to  purchase,  as  to  whldi 
Knabb  wonld  be  dq»endent  upon  the  good 
faith  and  ability  o£  Cohn  to  purdiaae.  Wo 
tbink,  in  vienr  of  the  faot  tbat  tbe  oomtract 
was  executory  to  this  extent,  that  Knabb 
was  wcill  witUn  his  rights  In  refusing  to 
proceed  with  tbe  InvaidDg  of  the  stodc,  and 
the  sale  to  Oobn,  upon  discovering  that  be 
was  the  undisdoBed  principal  for  whom  Gale 
was  acting.  It  may  be  that  Knabb  took  his 
chances  as  to  who  the  undisclosed  principal 
was  for  whom  Cohn  was  acting,  other  than 
Cohn,  but  this  Is  not  ao.  as  to  Cohn.  ^e 
following  authorities  lend  support  to  our  con- 
clusion: MitcheU  V.  King.  77  111.  462;  Kelly 
V.  Cent.  Pac.  R.  R.,  74  Cal.  667,  16  Pac.  386, 
5  Am.  8t  Bep.  470 ;  Fox  v.  Tabel.  66  Conn. 
397,  34  AU.  101;  Rodllff  v.  DoUlnger,  141 
Mass.  1,  4  N.  E.  805,  55  Am.  Rep.  439 ;  New 
York  Brokerage  Co.  v.  Wharton,  143  Iowa. 
61,  119  N.  W.  960. 
The  Judgment  Is  afllrmed. 

BfATN,  MOUNT,  BOLCOMB,  and  TOh- 
LEBTON,  7J.,  concnr. 


HINBS  T.  CHICAGO,  M.  *  ST.  P.  BT.  00. 

(No.  14774.) 

(Supreme  Court  of  Washington.  Jan.  10, 1918.) 

1.  Bailboads  i»  iiinffO)  —  Oaoaanra  Aoox- 
nmr— Baocnro  EKouin— laaBts. 

Flaiatiff,  who  was  stmck  at  a  erosMog  by 
an  extra  looemotive  prooeedlnc  rapidly  back- 
wards on  a  dark  night  without  lights,  indlcat- 
ing  that  it  was  backing,  was  entitled  to  reoover. 

2.  Bailboadb  «»824a)  —  OaoaaiHO  Aoox- 

DBN18— GOKTBXBUTOBT  NkOUQBNCI. 

In  determining  whether  one  injured  at  a 
crossing  by  a  railroad  locomotive  was  guilty  of 
contributory  negligence,  the  victim  of  the  acci- 
dent is  entitled  to  have  his  conduct  judged  by 
the  conditions,  brought  about  by  defendant's 
negligence,  as  they  appeared  to  one  In  his  then 
situation. 

3.  Railboads  ^346(6)  —  Cbossino  Acoz- 

DBNTS— CONTBIBDTOBT  NEGUGBVOB— BUB- 

DBH  or  Paoor. 
In  a  crossing  accident  case,  where  the  rail- 
road company  relied  on  the  contributory  negli- 
gence of  tbe  traveler  who  was  struck  by  tta  lo- 
comotive, it  has  the  bordoi  of  proving  that  de- 
fense. 

4.  Bailboadb  «s3350^  — 'OBosBUca  Acoi- 

l»EHTS-4!ONTBZBTntOBT  NBOCXOBNOB— JtTBV 

In  an  action  by  plaintiff,  wlu^  while  pro- 
eeedlng  in  Us  aubanobUe  was  strw^  at  a  cross- 
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hv  ^  « -  loeoiiMtiva  i^roceediiis  backwards  In 
the  dark  idthont  a  headlight,  hOd,  under  tiie 
dreumBtancei,  that  plabitiff  mi  not  gmltj  of 
eonttibntoiy  nesUgenoe  u  a  matter  of  law  in 
tuUng  to  st<^  before  driving  onto  the  crossing. 

Department  2. 

Appeal  from  Snpolor  Oonrt,  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  Thomas  J.  Htnes  against  the 
Olilcago,  Ifllwankee  &  St.  Pan!  Railway 
Onnpany.  From  a  judgment  for  defoidant 
notwithstanding  a  rerdlct  in  plaintiff's  favor, 
plaintiff  aiH>eal8.  JBerersed  and  remanded, 
with  dlrectlinis  to  eutor  judgment  uptm  the 
verdict 

S.  A.  Keenan,  of  Seattle,  for  appellant. 
Geo.  W.  Korte  and  Farrell,  Kane  &  Strat* 
ton,  all  of  Seattle,  for  respondent 

FABKKE^  3,  TtiB  plalntUt,  Hlnes,  com- 
menced  this  action,  sedclng  recovery  of  dam- 
ages from  the  defendant  railway  company 
for  pers<»ajl  injuries  claimed  to  bave  been 
caused  by  the  negligent  (^ration  of  one  of 
Its  looomotiTeB  at  a  country  road  crosdng 
an  its  main  line  track  some  two  miles  east  of 
the  town  of  Benton  In  King  county.  Trial 
in  the  superior  court  for  tliat  county,  sitting 
with  a  Jury,  resvtted  In  a  Todlct  awarding 
to  the  plaintiff  damages  In  the  sum  of  $3^000. 
Thereafter,  before  the  entry  of  Judgment 
upon  the  v«dlct,  eounad  for  tbe  defoidant 
made  a  motion  fbr  Judgment  in  its  favor  not- 
withstanding  the  verdict,  whicb  motion  was 
by  the  court  granted,  and  Judgment  entered 
accordingly.  The  motion  was  rested  upon 
the  ground  that  the  plaintftTs  injuries  were 
cottdndv^  ahown  by  the  eridcoce  to  liave 
been  caused  by  his  own  coDtritmtrary  negii- 
gence;  and  it  Is  apparent  that  tbe  trial  court 
so  concluded  and  decided  as  a  mattsor  of  law 
In  renderli^  Judgmmt  notwlUistftndlng  tbe 
verdict  From  this  disposition  of  the  cause 
the  plaintiff  has  aK)ealed  to  tliis  court,  ask- 
ing reversal  of  the  Judgment,  and  that  tbe 
trial  ccnrt  be  directed  to  ent«  a  Judgment 
in  his  favor  upon  tbe  verdict 

There  is  almost  no  dlq;>nte  as  to  the  facts 
whidi  it  is  necessary  for  us  to  notice^  other 
than  as  to  tbe  number  and  kinds  of  lights 
upon  the  locomotive  and  as  to  the  ringing  of 
Its  bell  and  blowing  of  Its  whistle  as  it  ap- 
proached the  cros^ng.  We  shall  assume  that 
at  the  crossing  respondent's  track  runs,  east 
and  west  This  Is  approximately  trua  Tbe 
country  road  wblch  crosses  the  track  at  tbls 
point  runs  parallel  witb  and  adjoins  the 
north  line  of  the  track  rl^t  of  way  for  a 
distance  of  a  mile  or  more  to  the  west  of  the 
crossing,  while  it  runs  parallel  with  and  ad- 
joins the  south  line  of  the  track  right  of  way 
for  a  distance  of  a  mile  or  more  east  of  the 
crossing.  The  track  is  upon  a  fill  siMne  6  or 
8  feet  above  Uie  road  at  the  points  where  it 
turns  at  the  edge  of  the  right  of  way  on  eaA 
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way  is  100  feet  wide,  anfl  the  road  crosses 
It  at  grade  at  an  angle  of  about  20  degrees 
from  a  right  angle,  so  that  fpom  tbe  turn  of 
the  road  on  eadi  side  at  the  right  of  way 
towards,  the  track  It  Is  about  6S  feet  from 
the  track.  From  these  points  It  ascends  to 
tbe  track  at  about  a  12  per  cent  grade.  The 
roadway  Is^tamviaratlv^  narrow  at  the 
crossing,  and  one  driving  a  vtisixim  up  th» 
grade  from  dtber  side  cannot  see  another 
vehiide  ai^roacdiing  from  the  other  side  nntU 
nearly  upon  tbe  track,  so  that  it  Is  necessary 
for  a  driver  so  approaching  the  crossing  to 
exercise  care  In  watching  for  the  possible  ap- 
proach of  a  vehicle  coming  upon  the  track 
from  the  opposite  direction.  Appellant  lives 
to  the  east  of  this  crossing.  This  road  is  the 
main  traveled  highway  from  Benton  to  bis 
home.  On  Jannary  10,  1916,  appelant  n-as 
driving  his  Ford  automobile  from  Benton 
east  to  his  home.  He  was  sitting  alone  In 
the  front'  seat,  while  his  mother  and  a  lady 
friend  were  sitting  In  the  back  seat  When 
he  arrived  at  tbe  point  where  the  road  turns 
toward  the  crossing  on  the  north  side  of  the 
right  of  way,  he  stopped  his  automobile  to 
let  their  lady  friend  out  and  go  to  her  home, 
wUlda  was  biit  a  short  distance  from  there  to 
the  north  of  tbe  road.  Appellant  then  got 
out  walked  to  the  rear  of  the  automobile  to 
examine  a  rear  tire,  and  then  buttoned  up 
the  rear  side  curtain.  While  tb^  were  there 
a  neighbor  came  along,  goln^  east  In  an  auto* 
mobile,  and  passed  them,  going  over  the  cross- 
ing ahead  of  them.  This  neighbor,  seeing  ap> 
pellant's  automobile  stopped  there,  sai^)osed 
at  first  that  It  was  because  of  an  approadi- 
log  train ;  so  he  looked  with  particular  care 
to  see  if  any  train  was  aivroadnlng,  bnt  did 
not  see  any.  Appellant  had  gotten  into  bla 
automobile  and  started  sp  Qie  grade  to> 
wards  the  crosring,  6S  feet  avniy,  Just  as  the 
neighbor's  automobile  passed  over  the  trade 
at  the  crossing.  While  ascending  tbe  grade 
at  a  alow  speed — his  automobile  helng  in  low 
gear— be  again  lotdud  ahmg  the  track  tor 
the  approadi  of  any  train.  There  wm  no 
front  side  curtiUns  to  the  automobile  to  ob* 
stm^  view  In  sUlier-dlraeaoa.  He  says 
he  looked  the  last  timfe  when  he  was  aboot 
7  feet  from  tiie  tradt,  but  saw  no  aipprmfH^ 
Ing  train.  Just  as  the  automoUle  was  pass- 
ing over  the  track  tliere  came  from  the  east 
close  vpoa  it  the  rear  end-of  a  large  "helper" 
locomotive,  running  backward  at  a  speed  of 
at  least  20  miles  per  hour.  Tbe  automobile 
was  struck  before  it  had  deared  the  craadnc 
and  thrown  forward  and  off  the  track  to  the 
south  side,  resoltlng  in  appeUanfs  injuries; 
for  «dd<dt  he  seAs  recovery.  Wtdla  Ue  anto- 
mobile  was  stalled  to  let  ttw  lady  trlMid  ODt. 
inspect  the  rear  tlre^  and  botton  the  rear 
side  curtain,  itt  motor  was  left  nmnlas, 
making  the  usual  noise  of  such  motors. 
From  that  point  all  the  way  up  to  the  cross 
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Inc.  one  sitting  la  «c  aiitomoblle  ai  «p(>at- 
lant  was  bad  a  dear  view  Dor  «  distance  of 
at  least  baU  a  mile  along  the  track  both  eaat 
and  west;  exc^t  tor  tbe  darkness  of  the 
nlf^t.  It  was,  bowever.  about  7  o'clock  In 
tbe  evoilng,  and.  being  In  January,  was  of 
course  long  after  tbe  passing  of  daylight 
It  was  also  a  daiic  nlgbt  Durtug  tbe  wboie 
of  the  time  appellant  approached,  the  oroea- 
lag,  trom  where  be  had  stopped  bla  auto- 
mobile be  had  a  dark  forest. to  tbe  south  of 
tbe  track  and  towards  the  «ast  for  a  back- 
groond  to  his  view  of  the  traefc,  rendering 
it  highly  probable  that. he  -oouKt  not  dlstin- 
gidsb  a  dark  object  upon  the  track,  such  as  a 
locomotive,  durb]«  any  ot  this  period,  nnless 
It.  be  quite  dose  to  binu  Tblscoiu^tiaB  seems 
to  bave-been  about  tbe  samc^  so  far  as  bis 
view  is  oonoerned,  even  wh^.  be  was  very 
near  to  the  traefc  locridng  to  the  e4at  Tbe 
ground  was  covered  with  snow  about  eight 
Inches  deep.  This,  It  seems,  would  have  no 
material  Indnenee  upon  the  effect  of  tbe  for- 
est background  in  so  fak-  as  his  aMli^  to  see 
a  darft  object  upon  tbe  trade  la  conoeamed, 
though  it  probably  bad  tbe  effect  of  material- 
ly deadenii^  the  sound  of  tbe  approadiing 
locomotive,  eq;>edaU7  when  w«  take  tnto  ae- 
count  the  fbct  that  It  was  ronnlng  on  a  aUgJit 
down  grade. 

As  to  what  lights  were  upon  the  locomo- 
tive, the  evidence  Is  In  conflict.  It  may  be 
conceded  that  there  was  a  red  lantern  hang- 
ing near  tbe  c^ter  of  tbe  rear  end  of  tbe 
tender;  and.  If  we  were  trinrs  of  the  facts, 
we  would  be  indlned  to  ctmchide  ttiat  the 
prepwiderance  of  evidence  diowed  that  an 
ordinary  white  hand  lantern  was  hanging 
fm  the  lower  south  comer  of  rear  of  the 
tender;  but  the  evldenoe  la  in  some  conflict 
even  as  to  this.  While  the  evldanoe  Is  in 
ccmfllct  as  to  whether  or  not  the  headlight  on 
the  front  end  of  tbe  locomotive  was  burning, 
there  Is  abnndant  evidence  warranting  tbe 
jnry  in  believing  it  was  not  then  burning, 
but  came  on  after  the  locomottva  bad  struck 
the  antomoMle  and  ^ssed  over  tbe  crossing, 
aftN  which  it  was  turned  on  when  the  train 
crew  came  back  to  see  the  residt  of  the  col- 
lision. It  la  plain  Oat  there  was  bo  head- 
l^t  on  rear  ot  the  taider  sodi  as  Is 
sometlmea  found  on  locomotives  designed  to 
run  backwards  as  much  as  forwards.  Ap- 
pellant says  he  saw  no  tights  at  any  time 
wfaen  he  looked  east  along  the  track  aa  lie 
was  coming  up  tbe  grade  appvoadUng  tbe 
owaslng.  Viewed  m  aua  Bapeet,  tbls  may 
aeon  snnewhat  difficult  to  beUeTi^.ln  Tlew.<tf 
tbe  almost  certain  fact  that  the  red  lantern 
at  least  was  on  the  rear  of.  Hm.tuadfir  and 
could  have  been  seen  for  a  long  distance 
towards  tbe  east,  but  that  there  was  no  other 
light  ttten  on  tbe  locomotive  capable  of  being 
seok  by  aroellant  as  he  aMMX>ached  tbe  track 
tbe  Jury  may  hava  w^  belfeyed.  from  tbe 
•fvidence;  and  as  to  the  red  light,  or  evoi 


the  white  Uifbt,  i4>on  the  rear  pf  the  tendoc, 
tbe  Jury  may  well  have  believed  from  tbe 
evidence  that,  while  either  was  capable  of 
being  seen  by  appellant,  n^tber  was  con- 
sciously noticed  by  bim  because  of  his  look- 
inig  for  something  that  would  Indicate  tbe  ap* 
proach  of  an  engine  or  train  from  that  di- 
rection, and  that  neither  would  have  eu^est- 
ed  to  his  jjgtnd,  or  to  the  mind  of  a  reason- 
ably cautious  peE«on  In  appellant's  position, 
that  such  ll^ta  were  ufwn  a  locomotive  run- 
ning backward  at  such  a  speed  out.  in  the 
country  towards  this  crossing.  As  to  any  sig- 
nal by  way  ot  sound  whteh  nUi^  have  been 
given  trcm  the.  loomnotlTe,  -dtber  bcU  or 
wUstl^  ttiaevldeaoe  is  alm  in  ooidlct;  but 
It  was  clearly  snA  aa  to  warrant  tha  Jury 
in  b^eving  tiiat  no  soond  aignal  of  any  kind 
was  given  from  the  angbie  Jot  Its  appnxuA 
to  the  crossing  until  almost  the  instant  the 
AUtfflnobiler  was  stmefc. 

[1]  We  do  not  oudfiEStaBd  counad  for  re- 
spondent railway  ennpany  to.  seriously  con* 
tend  that  there  was  not  sufficient  evidence  to 
carry  tbe  case  to  the  Jnry  as  to  the  questte 
of  its  TiBgTlgHncft,  if  the  qnasticni  ot  affosir 
lanfa  eontrlbntory  negligence  were  not  In 
the  case.  Indeed,  we  see  no  room  for  any 
snob  oontoitlom  in  view  of  tbe  fact  that  the 
locomotive  was  mimtaig  backwards  at-sodt 
a  rate  of  speed  over  this  country  crossing, 
with  no  headlight  <hi  Uw  rear  of  the  tender, 
indicating  that  It  was  numlng  in  that  direc- 
tion, and  BO  oOier  Ugbt*  upon  it  otAer  than, 
possibly,  tbe  red  and  irtiita- lanterns-  whidi 
were  on  the  rear  of  tito  tender,  and  whldi 
would  not  suggest  to  an  observer  of  reason- 
able 43BntUn,  even  If  he  saw  either  at  tiiem, 
that  the  engine  was  running  in  that  dlrectloik 
at  such  a  place  as  on  a  main  line  track,  out 
in  the  country,  over  a  road  crossing. 

[2}  Counsel  for  re^ndent  seA  to  have  \xh 
shut  our  eyes  to  the  question  ot  its  negll-- 
gence,  and  proceed  upon  the  theory  that  such 
negligence  Is  not  a  subject  for  proper  inqnlry 
at  tbls  time,  since  they  are  relying  upon  tbe 
contributory  negligence  of  appellant  to  defeat 
his  recovery.  Tbls  view  of  tbe  case  we  can- 
not assent  to.  Tbls  Is  one  of  those  cases 
where  Qie  question  <rf  awwHant's  contribu- 
tory negligence  Is  intimately  related  to  the 
question  of  re8p<jndent'8  negligence,  since  it 
was  the  negligent  acts  of  respondent  which 
largely  induced  appellant  to  act  as  be  did. 
When  respondent's  servants  failed  to  give 
such  signals  by  sound  or  lights  as  would  at-' 
tract  tbe  attention  of  one  about  to  pass  over 
thia  country  crossing,  iadlcatlug  that  the 
locomotive  was  running  in  that  direction,  It 
dearly  was  gnUty  of  negligence;  and  such 
negllg^ioe  becomes  little  short  of  a  control- 
ling factor  In  detennlxdng  whether  or  not 
i4q;>eUant  was  guUty  of  omtrlbutory  negli- 
gence In  acting  aa  be  did.  As  was  well  said 
by  Judge  FoUerton  In  Hull  r.  Seattle,  Bentoa 
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*  Southern  R.  Co.,  00  Wash.  162,  167.  UO 
Pac.  8M,806: 

"A  Tictim  of  an  accident  is  entitled  to  have 
bis  conduct  judged  by  the  circumstanceB  sur- 
Tonnding  him  at  the  time  of  the  accident— by 
the  conditions  as  they  appeared  to  one  in  his 
then  ntuatifw— and  if  his  conduct,  when  so  jodg- 
ed,  appear*  to  b«  that  of  a  reascmably  prudent 
perwm,  he  cannot  b«  said  to  he  guOtj  A  negli- 
gence." 

This  Is  not  only  the  rale  applicable  gener- 
ally to  contributory  negligence,  but  It  has 
peculiar  force  and  application  to  conditions 
vrMdk  are  the  creations  ot  a  defendant  rely- 
ing upon  the  contrlhatory  n^IgHioe  of  the 
Injured  person  to  escape  reaponsIbiUty,  when 
such  conditions  would  natnrally  influenoe  the 
action  of  the  pereoQ  charged  with  contribu- 
tory negligence.  This  is  the  principle  uptm 
which  our  decision  la  Rlchnumd  v.  Tacoma 
St.  ft  Power  Co.,  67  Wash.  444,  122  Pac.  351, 
was  largely  rested ;  which  dealt  with  a  situa- 
tion, we  think,  even  less  favorable  to  the  In- 
jured person  than  that  with  whicb  we  are 
here  dealing. 

[I]  We  are  also  to  remember  that  this  la 
not  a  case  where  we  are  asked  to  dedde 
negatively  that  there  is  not  auflBcient  evi- 
dence of  ne^cligenos  cm  the  part  of  respond- 
ent to  warrant  recovery;  but  we  are  aatol 
to  decide  affirmatively  that  It  has  been  coa- 
dusively  proven  that  appellant  was  guU^ 
of  contributory  negligence — a  Questkm  as  to 
which  the  burden  at  proof  rested  upon  to- 
spondent  As  pointed  out  in  the  Richmond 
Case,  greater  caution  la  to  be  szerdaed  In 
deciding  as  a  matter  of  law  that  a  &ct  whidi 
the  law  requires  to  be  afflrmatlveir  prorcn 
has  ben  conclusively  proven  than  In  mwtfy 
deddlns  as  a  matter  of  lawt  negative,  that 
a  fact  has  not  been  proven.  It  seems  to  us 
that  there  Is  greater  <tongw  <^  Invading  the 
province  of  the  Jury  In  the  ftmner  than  in 
ttie  latter  case,  niat  omtributory  negligence 
la  an  afBrmative  defense*  caatlng  the  burden 
of  proof  upon  tbe  def»dant  to  establish  it, 
la  the  well-settled  law  of  this  state.  Beosoa 
V.  English  Lumber  Oa,  71  Wash.  616^  822» 
120  Fac.  403. 

Counsel  for  reapoodent  die  and  rely  vjfoa 
our  decisions  in  the  following  steam  and  sub- 
urban electric  railway  caaea:  Woolf  v.  Wadi- 
Ington  B.  ft  Nav.  Co..  37  Wash.  481,  79  Pac 
997 ;  Cable  v.  Spokane  ft  Inland  E.  B.  Co. 
GO  Wash.  619^  97  Pac.  744.  23  L.  B.  A.  (N. 
«SJ  1224;  Aldredge  r.  Oregon-Waahlngtm  B. 
ft  Nav.  Go..  79  Wash.  849, 140  Pac.  550;  AIll- 
son  V.  Chicago,  MUwaulcee  ft  8.  P.  B.  Co.,  83 
Wash.  BOl.  145  Pac.  608. 

The  Woolf  Case  involved  an  accident  at 
a  country  crossing  occurring  in  the  daytime 
whoi  the  plalntifl  could,  or  must,  have  seen 
the  apivoaching  train  from  a  point  a  ctmsld- 
«able  distance  before  going  upon  the  cross* 
In^  the  tmln  being  pulled  by  the  ragtne  and 
running  twward  In  tt»  usual  way  a  train 


woQld  be  expected  to  be  nmntng  out  In  llie 
country.  The  Cable  Case  differs  from  the 
Woolf  Case  In  no  material  respect,  except 
that  it  was  an  electric  train  running  In  tbe 
same  manner,  wliich  could  have  irem,  or  was, 
seen  by  the  plaintiff  as  he  approadied  the 
track  in  ample  time  to  have  enatrted  him  t» 
have  BtapjfeA  and  let  It  pass.  Tbe  Aldredge 
Case  Involved  (he  Injury  of  the  idalntlfl  at 
a  country  mtsstng  Just  prior  to  whldt  he  did 
not  look  or  listen  for  a  train  In  any  manner, 
though  he  bad  amirie  opportunity  for  seeing 
the  train  approach  before  going  upon  the 
crossing,  and  the  tmln  was  nmnlag  forward 
in  the  usual  mauner,  as  it  would  be  expected 
to  run  at  such  a  place.  Tbe  Allison  Case 
Involved  injuries  caused  by  the  driver  of  an 
antomobUe  running  his  automobile  against  a 
slowly  mov&ig  freight  car  which  was  being 
switched  across  PacUle  avenue  in  Iteonna  at 
a  place  where  the  injured  plalntlfl  must  have 
known  that  cars  were  often  switched.  That 
was  a  case  of  the  antomoMle  running  into 
tbe  car,  ratha*  Chan  the  car  running  into  the 
automoUle,  the  car  bdng  strudc  a  conaidet^ 
able  distance  back  of  Ita  forward  aid.  as  it 
was  moving  at  the  rate  of  only  four  miles 
an  hour  across  the  avenue  at  a  point  where 
the  «xerclse  of  any  sort  of  care  would  have 
enabled  the  plaintiff  to  oee  the  car  in  time 
to  atop  bis  automoMte  and  avoid  th%  acci- 
dent. 

Counsel  for  respondent  also  cite  and  rely 
upon  the  following  street  car  cases:  Chris* 
tensen  v.  Union  Trunk  Une,  0  Wattb.  75,  32 
Pac.  1018;  Skinner  v.  Tacoma  B.  ft  Power 
Co..  46  Waabu  122,  68  Pac  488;  HeUlesen  v. 
Seattle  Slec.  Ca,  56  Wash.  278, 105  Pac.  468; 
Flnhart  v.  SeatUe  Blec.  Co.,  65  Wash.  291. 
118  Pac.  51;  Slipper  v.  Seattle  Hlac.  Co.,  71 
WaSb.  279, 128  Pac  23S;  Stoedbig  v.  Seattle 
Elec  Co,  71  Wash.  476, 128  Pac  1068;  Held- 
dbadi  V.  Oampbdl.  95  Wash.  661,  164  Pac 
247 ;  Barrett  v.  Puget  Sound  Tractl<m,  Light 
ft  Power  Co.,  173  Pac  In  each  (tf  thoee 

cases  deaUng  with  Injuries  which  occurred  In 
the  nlfl^tttme  the  plaintiff  carelessly  put 
himself  In  the  way  of  an  cmoomlDg  street 
car,  well  lighted  within  and  with  tbe  aaual 
beadUght  burning  In  such  manner  aa  evi- 
dence to  any  one  in  tbe  poaitioa  of  the  plain- 
tiff that  the  ear  was  coming  in  his  dlrectlMt; 
and  in  eadi  of  those  cases  daaUng  with  In- 
Jurtes  which  occurred  in  tbe  daytime  the 
p**'"*<*  carrtassly  pnt  bimseU  la  trmA  of 
an  oncoming  car,  which  he  either  saw  or 
must  have  seen  by  the  exercise  of  the  slight- 
est care  was  coming  In  his  direction.  Had 
ttiere  been  a  beadUi^t  up<»  the  rear  oC  ttw 
tender,  or  had  the  engine  been  running  for. 
ward  toward  entrant,  with  its  beadll^ 
burning,  there  would  be  some  room  top  argu- 
ing that  he  should  be  held  guilty  <tf  contribu- 
tory negligence  as  a  matter  of  law  wder  die 
decisions  rdled  wDon  by  coonsd  fn  tcqnnA- 
ent 
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[4]  It  Ifl  argned  tn  b&alt  of  reapoDdent 
ttmt,  notwltlutaodlDC  the  want  of  a  head- 
Uc^t  upon  the  rear  of  the  tendw  and  the 
poflslble  want  of  aonnd  signals  by  whistle 
or  bell  from  the  locmnotiTe.  ai^Uant  coold 
aernthelesi  have  tlboppeA  his  aut(HnoblIe  aft- 
er Boeing,  or  after  he  must  have  seen,  the 
approaching  looomotlre  in  time  to  avoid  the 
acddent  This  Is  a  plausible  argument  which 
might  well  be  addressed  to  the  Jury;  but 
when  we  consider  how  <flose  appellant  must 
have  been  to  the  tra<A  when  be  first  became 
oonsdons  of  the  locomottve  badclng  down 
upon  him  at  audi  a  ocmslderable  q>eed,  and 
the  absence  of  sound  signals  or  warning 
lights  suggesting  to  blm  that  It  was  moving 
In  his  direction,  we  feel  quite  convinced  It 
cannot  be  said  as  a  matter  of  law  that  he  iOA 
not  do  all  that  a  reastmaWe  person  would 
have  done  tn  the  altuatlott  In  which  he,  for 
the  instant  only,  found  hlmsdt  The  main 
general  tact  wht<di  stands  out  in  this  case.  In 
theway  ofholdingesamatterof  law  ttiatai>- 
peUant  was  guilty  of  a»tributory  negligence 
is  that  the  Jory  could  weD  believe  that  there 
wore  no  lights  upon,  or  sound  adgnaU  glvm 
fTMU,  the  locomotive  indicating  to  appellant 
that  It  was  running  In  his  direction,  or  even 
to  raider  him  conscious  of  its  presence,  until 
almost  the  instant  of  the  collision. 

We  have  referred  to  the  Chicago,  Milwau- 
kee ft  St  Paul  Railway  Company  as  though 
It  were  the  only  defendant  and  reajMndent 
in  the  case.  This  we  have  done  merely  for 
convenience  of  expression.  The  Pacific  Coast 
Railroad  Oconpany  also  became  a  defendant 
and  resiwndent  in  tbe  case.  The  two  com- 
panies, however,  have  joined  in  one  brief, 
and  eadi  relies  alone  upon  the  contributory 
negligence  of  app^ant  as  grounds  for  the 
sustaining  of  the  Judgment  notwithstanding 
Oie  vOTdlct  We  ther^ore  find  It  unneces- 
sary to  notice  v^ether  or  not  there  Is  any 
difference  aa  to  the  liabilities  ct  these  two 
defendants  and  remrandents. 

The  Judgment  notwlthstandizig  the  verdict 
Is  reversed  and  the  cause  remanded  to  the 
trial  court,  with  directions  to  enter  a  Judg- 
ment upm  the  verdict  tai  favor  of  On  aiv^ 
lant  Hlnes. 

MAIN.  0.  3.,  and  VULL0BTON,  MOUNT, 
and  HOLCOMB,  33.,  concur. 


MILLEB  et  aL  V.  OKBAT  NORTHBBN 
BT.  00.   (No.  149220 

(Supreme  Court  of  Wadilngton.   Jan.  17» 

1910.) 

1.  Masteb  and  SravANT  «S3228(1)  —  CoN- 

TBIBUTOBT  NEOUaBHCE— rEDEBAI.  EtHIXOT- 
KBB*  lilABILnT  AOT. 

Id  action  under  the  federal  Bmployers'  Lia- 
bility Act  <U.  8.  Comp.  fit.  H  8667-8665)  fbr 


the  death  of  a  railroad  employe,  contributory 
ncgUgeDce  reduces,  but  does  aot  defeat,  reeov- 
eiy. 

2.  Masteb  aud  Sebvavt  «=s>278(18>— Dkath 
or  RAnaoAD  BhpuitA— BrxDanoB— Low* 

ODT. 

In  action  for  death  of  railroad  employ^, 
struck  hf  looomotlve  daring  Ulnding  snow- 
stwm,  evidence  httd  to  diow  that  as  good  a 
lookout  as  was  poarible  under  tibe  stormy 
ditions  was  maintained. 

8.  Apckal  and  Bbbob  «=o1068(3)— Review— 
HABlCLBaS  Bbbob— lM9IB0cnoir. 
In  action  for  death  under  the  federal  Ekn- 
ployeca*  UabUitr  Aot  (U.  S.  Goap.  8t  i|  8657- 
8666),  instmctiim  stating  tbat  M  recovery  could 
be 'had  in  case  of  contxlbatory  negUgenee  was 
Jiarmless,  where  Jury,  in  answers  to  special  in- 
terrogatories submitting  the  only  Isanes  upon 
whidi  there  vas  evidence  of  negUgencei  found 
that  railroad  was  not  neglii^L 

Department  1. 

Appeal  fi'om  Superior  Court,  Spokane 
OonnO' ;  Wm.  A.  Hon^e,  Judge. 

Actlou  by  Matta  UlUer,  admlnlatratriz  of 
the  estate  of  Thomaa  Miller,  deceaaed,  and 
on  behalf  of  Btv  Miliar,  agalnat  the  Great 
NorOieni  Railway  Com^ny.  Jodgment  fbr 
defendant  and  plaintiff  a^eala.  Afllrmed. 

Robertson  ft  Miller  and  B.  W.  Robertson, 

all  of  Spokane,  for  appellant 

niomas  Balmer  and  E.  J.  Prldcett,  both  of 
Spokane,  for  respondent. 

TOLMAN.  J.  Appellant  brought  this  ac- 
tion on  behalf  of  herself  and  her  minor  aoa, 
under  the  federal  Employers'  Liability  Act 
of  April  22,  1908  (85  Stat  65.  a  149  [U.  S. 
Oomp.  St  fi  8657-«666]),  to  recovw  damages 
for  the  death  ot  her  husband  Thomas  Miller, 
a  Great  Northern  oondactor,  ^lo  m>  Ulled 
at  Brownlnft  Mont,  <m  the  nlsfbt  of  January 
7,  1918.  The  case  was  tried  to  a  Jury; 
Ti^ch  found  a  verdict  In  favor  of  resptrndent, 
upon  which  Judgment  was  entered,  and  from 
whldi  tliSs  appeal  is  proaecnted. 

Aitpellant  a^algos  as  error  the  giving  of 
certain  instmctlons,  and  has  brought  here  as 
a  part  of  tlie  record  a  atatesient  of  facts, 
wblcli  la  certified  by  tine  trial  court  to  con- 
tain "all  the  material  fltcts,  matters,  and 
proceedings  heretofore  occurring  In  said 
caus^  and  not  already  a  part  of  the  leetnd 
therein.  In  so  far  as  the  same  Is  necessary 
to  earet  and  explain  Instructions  Nos.  6,  11, 
and  12,  contained  In  tiie  fnegoliig  bill  of 
exc^ttons."  ISie  facte  shown  by  this  record 
are: 

On  the  dlgbt  of  his  death,  Hiomas  Miller, 
the  husband  of  ai^dlant,  rode  "deadhead" 
into  Browning,  Mont,  from  Summit,  a  ate- 
tlon  24  mllea  west,  on  a  snow  doeer.  lu 
charge  of  Condactor  Dewar.  A  blinding 
anowattmn  was  raging,  and  the  trains  and 
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sQowpIows  wwe  bdag  nm  a  telestaiOi  block 
ajtuct  to  a.valA  coUistons.  Second  No,  4,  a 
flrst-clasB  eaat-bouDd  train,  was  hdd  at  Gla- 
cier Park*  tbe  first  tetograpli  station  weat  of 
Browning,  until  tbe  arrival  at  Browning  of 
the  dozer  was  reported.  Arriving  there  at 
about  10:35  p.  m.,  Condueton  Dewar  and 
MUlor  walked  togethw  to  the  telegraph  office 
to  report  their  arrival,  so  that  orders  oonld 
be  given  for  Second  Na  4  to  proceed  from 
Olader  Park  to  Browning.  Miner  was  pres- 
ent In  the  office  ctoee  to  the  <varator  and 
heard  the  order  transmitted.  MUler  then 
took  charge  of  a  BusseU  snowplow  standing 
on  the  passing  tmCk  near  tbe  depot,  being 
Infiwmed  by  the  trainmaster  that  be  was  to 
ran  with  this  snowplow  to  Klpp  and  return 
to  Browning  ahead  of  Second  No.  4.  The 
trainmaster  asked  the  dl^tdier  to  Issue  an 
order  to  Hlller  to  carry  out  these  Inatnio* 
tlons.  While  wtittng  for  tbe  order  It  was 
r^rted  that  Gtmductor  Dewar',  In  attempt- 
ing to  turn  bis  engine  and  snow  doser  on  tbe 
T,  bad  become  stalled,  and  tbe  timlnmaster 
directed  Miller  to  take  his  engine  and  assist 
Dewar  tbrongfa  the  snowdrift  This  Mllier 
motieeded  to  Ao,  and  thereafter  told  his 
brakeman  to  coiqiile  his  engine  bade  to  the 
snowplow,  and  he  himself  started  to  the  tele- 
graph office  with  the  tralnmastor  to  get  his 
orAea.  On  tbelr  way  thrae  the  trainmaster 
heard  Second  No.  4  whistling  on  Its  ap- 
proadt  from  the  west  Entering  the  tele* 
gra^  office,  th^  fbond  an  ord^  for  Conduo- 
t€x  Miller  to  run  eztn  to  Klpp  and  return 
to  Browning,  with  rights  over  all  tralna 
MlUer  dgaed  this  order,  but  under  the  rail- 
road rules  it  did  not"  become  effective  until 
the  operator  had  repeated  It  with  the  con- 
ductor's  signature  to  tbe  dispatcher,  and  had 
received  from  the  dispatcher  tbe  word  "com- 
plete," with  the  time.  When  so  completed  It 
was  ready  for  delivery  to  the  train  crew  with 
a  clearance,  stating  Uiat  there  were  no  fui^ 
ther  orders  for  them,  upcHi  receipt  of  whldb 
they  could  leave  Browning. 

While  in  the  telegraph  office  at  tbe  time 
Miller  signed  this  order,  there  was  present, 
besldee  Miller  and  the  trahuoaster,  the  op- 
erator who  was  Just  going  off  duty,  and  the 
operator  who  had  just  come  on  duty;  and 
the  testimony  of  all  Is  in  complete  accord 
and  to  the  effect  that,  Just  as  Miller  signed 
the  order,  the  dispatcher  asked  the  operator 
over  the  phone  if  he  could  see  anything  of 
Second  No.  4,  and  the  operator  replied,  see- 
ing the  headlight  of  tbe  ai^oaching  train 
from  where  he  sat.  "Second  No.  4  is  coming," 
or  "She  is  coming  now,"  or  words  to  that 
effect  MUler  was  standing  where  he  could 
bear  this  conversatiwi,  and  every  one  seems 
to  have  understood  that  Second  No^  4  was 
then  c<»ning  In.  Under  these  conditions  Mil- 
ler said  to  the  trainmaster  that  he  would  go 
out  and  see  if  his  crew  was  ready  to  start, 
and  asked  the  trainmaster  to  bring  out  the 


wden  to  bba  ai  soon  aa  tbn  ««n  Cfmplet- 
ed,  to  irtdcb  the  trainmaster  assented,  and 
Millar  went  oat  of  tbe  dowi  pulling  bis  cap 
down  and  turning  up  bis  coat  collar  as  ha 
wont  out.  This  was  the  last  wem  of  Miller 
alive.  The  order  for  which  he  bad  been 
waiting  was  made  complete  at  11:20  p.  m,, 
two  or  three  mlnntas  after  he  left  the  otRoe, 
and  tbe  trainmasttt  to(A  tbe  order  and  a 
clearance  card  for  delivery  to  Miller.  In  Ui» 
short  interval  betweoi  Miller's  pa^ng  out 
of  the  (^ce  and  tbe  completion  of  tbe  ordo; 
Second  Na  4  had  pulled  into  tbe  station, 
and  the  engine  had  stopped  about  flush  with 
the  farther  end  at  it  Whoi  the  trainmaster 
passed  out  with  the  orders  and  clearance 
card,  ha  went  around  the  front  end  of  the 
eogloe  on  Second  No.  4,  standing  cm  the 
main  track,  to  the  snowplow  and  engine  in 
(fliarge  of  Miller's  crew  on  the  passing  track, 
but  Miller  was  not  there,  and  bad  not  been 
seen  by  any  member  of  bis  crew.  A  search 
was  Immediately  Inetituted,  which  resulted  In 
finding  Miller's  dead,  body  lying  under  the 
pony  trucks  at  the  bead  of  the  engine  on 
Second  No.  4.  Marks  made  in  the  snow  !&• 
dlcate  tliat  bis  body  bad  been  dragged  a  dl»- 
taiuv  of  some  30  or  40  feet  from  tbe  imlnt 
where  be  was  struds  to  that  where  the  body 
was  found. 

The  meo  on  the  engine  of  Second  Na  4  tes- 
tified as  to  the  wind  and  flurries  of  snow  in- 
terfering with  their  vision  at  times,  that  the 
whistle  had  been  blown  for  the  station  and 
for  an  intervening  crossing,  that  the  b^  was 
ringing  at  all  times  from  the  west  end  of  the 
yard  until  the  train  came  to  a  stop,  that  the 
electric  headlight  was  burning,  and  continued 
to  bum  until  the  train  came  to  a  fiill  stop, 
though  there  was  some  evidence  that  It  flldc- 
ered  and  jumped  Just  before  the  train  reach- 
ed tbe  station.  Both  tbe  eugtneer  and  the 
fireman  kept  their  beads  out  f or  the  puniose 
of  looking  ahead,  excc4?t  that,  as  the  florriea 
of  snow  occurred,  they  temporarily  withdrew 
bdilnd  the  protection  of  ttae  glasa  windows 
of  the  cab;  and  the  fireman  also.  In  passing 
the  cool  chute  and  the  water  tonk  on  hla 
side,  kept  his  head  within  the  cab  for  the 
purpose  of  avoiding  contact  therewith  and 
with  the  Icicles  hanging  from  the  water  tank. 
The  engineer  testifies  that  from  the  time  of 
passing  the  coal  chute,  located  about  225 
feet  west  of  the  statlw,  until  tbe  train  stop- 
ped, he  pulled  bis  head  Into  the  cab  two  or 
three  times  because  of  the  snow  flurries;  and 
the  fireman  testifies  that  from  the  time  of 
passing  the  water  tank,  which  was  about  150 
feet  west  of  tbe  depot,  he  put  his  head  out 
of  the  cal^  kept  it  out,  and  maintained  a 
constont  lookout  until  the  train  stopped. 
Neither  saw  anything  of  MUler,  or  bad  any 
knowledge  that  he  had  been  struck,  until  his 
dead  body  was  found. 

In  answer  to  special  Interrogatories  which 
were  submitted,  the  Jury  found  that  tbe 
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lieadllgbt  w«B  tmndng  aQ  the  time  until  the 
train  stopped  at  the  Btatlon,  that  the  beH 
was  rin^^xic  continued  to  ring  until  the 
train  stopped  at  the  station,  and,  further, 
that  the  deceased,  Thomas  Miller,  at  the  time 
when  be  left  the  Btatlon  on  his  way  to  his 
own  train,  knew  that  SecKuid  Ma  4  was  In 
sight  and  i^voachins  the  stattmi.  The  Jury, 
however,  failed  to  answer  the  interrogatories 
suhmitted  uptm  the  -aneetion  of  whetiier  a 
proper  lookoot  was  maintained, 

[1, 2]  The  first  assignment  of  error  relates 
to  InBtrnctlon  No.  6,  in  wbl(^  the  Jury  was 
told  that  If  the  deceased  knew,  or  In  the  ex- 
ercise <tf  reasonable  care  should  have  known, 
of  the  approach  of  the  train,  either  thnragh 
the  blowing  of  the  whistle,  the  ringing  of  the 
bell,  the  light  from  the  headlight,  or  by  be- 
ing told,  thai  thne  was  no  negligence  cm  the 
part  of  respondent  for  which  recovery  could 
he  had.  While  this  Instruction  wonld  have 
stated  the  law  In  a  case  not  brou^t  under 
the  federal  Employers'  liability  Act,  here  it 
was  InapidlcaUe,  because  of  the  comparatlTe 
negligence  rule  recognized  by  that  act;  and 
if  there  was  evidence  from  which  the  Jury 
might  have  found  that  respondent  was  negli- 
gent, appellant  might  still  have  been  entitled 
to  a  verdict,  notwithstanding  knowledge  on 
the  part  ot  the  deceased  oi  the  approach  of 
the  train,  because  contrlbntny  negligence 
which  would  defeat  a  recovery  under  the 
state  law  might  reduce  the  recovery  under 
the  federal  act,  but  wonld  not  necessarily  de- 
tmt  it.  The  special  findings  ot  the  Jury  up- 
on the  qneetl<His  ot  the  bnmlng  of  the  Iwad- 
llgbt  and  the  ringing  eC  the  bell,  eliminate  all 
gronnda  of  ne^genca  diarged,  vxeept  tbe 
single  one  of  a  faUiire  to  keep  a  loiAoiit  and, 
if  there  wax  no  each  failure,  then  the  In- 
atmcUoD,  though  erroneous,  was  harmless  et- 
nr. 

Assundng  that  the  duty  tfdsts  npon  a  flnt- 
elass  train  coming  Into  a  statlcn  over  the 
main  Una  at  a  speed  ot  two  to  fbnr  miles  per 
hour,  with  the  headlight  burning  and  die  bell 
rlnetnc,  to  ke«p  a  loakxmt  fiir  employ^  of 
the  company  «ho  knew  of  its  approach,  and 
whose  duty  It  was  to  ke«p  out  ol*  Its  way, 
which  may  well  be  doubted,  the  undisputed 
testimony  here  dhows  sucOi  locAoot  to  have 
been  maintained  In  as  eflldent  a  way  as  the 
elements,  over  which  the  company  had  no 
control,  would  permit;  and  evea  on  a  «igH 
what  a  severe  storm  was  raging,  the  inoof 
as  here  shown  contains  no  element  of  negli- 
gence, nor  is  the  Inference  of  negligence  to 
be  drawn  from  any  fact  shoiro.  What  fni^ 
th«r  precautions  could  have  been  taken  is 
not  suggested,  and  It  Is  difficult  to  Imagine 
anything  further  which  could  have  been  done, 
unless  the  train  was  brought  In  under  flag, 
and  that  certainly  would  be  an  unreasonable 
eondlti«i  to  impose  where  the  surroundings 
ware  as  they  were  shown  to  be  here^  with  no 


public  crossing  Intervening,  and  danger  to 
be  awrehended  to  any  one  except  the  com- 
pany's employ^  whose  duty  it  was  to  know 
of  the  approach  of  the  train  and  to  give  it 
a  dear  track.  FnrOiermore,  If  it  were  poe- 
sible  to  draw  an  inferaice  of  negligence  in 
this  respect  from  the  evidence,  there  is  noth- 
ing to  Indicate  that  such  negligence  was  the 
proximate  cause  of  Miller's  death.  He  might, 
and  probaUy  did,  step  into  danger  in  such  a 
manner  and  at  sodi  a  time  that,  even  if  the 
entfne  crew  had  seen  him,  it  would  have 
been  Impoaslble  to  bring  the  train  to  a  stop, 
or  for  them  in  any  manner  to  have  avoided 
the  accident. 

[3)  After  a  caiefnl  study  of  all  of  the  tes* 
tlmony  brou^t  here,  which  is  certified  to  be 
all  that  la  material  npon  the  point  under  dis- 
cussion, we  are  satisfied  that  there  was  no 
confiict  In  the  evidence  as  to  the  lookout 
maintained,  and  that  the  minds  oC  reasonable 
laeu  could  not  differ  as  to  the  concluslona  to 
be  drawn  therefrom.  The  Jury,  by  Its  an- 
swers to  the  special  Interrogatcnles,  has  re- 
solved all  of  the  other  Issues  In  the  case 
against  aj^ellant,  and  since  the  court  might 
and  should  have  withdrawn  the  issue  of 
whether  a  reasonable  lookout  was  maintain- 
ed from  the  consideration  of  the  Jury,  the  er- 
ror In  the  instruction  given  was  harmless. 

What  has  been  said  disposes  of  all  of  the 
other  errors  assigned.  The  Jury  was  per- 
mitted to  pass  upon  the  only  disputed  ques- 
tions of  fact  In  the  case,  the  verdict  and  an- 
swers to  the  interrogatories  returned  by  1( 
seem  to  be  conclusions  which  were  Inevitable 
from  the  evidence  submitted,  and  the  Judg- 
ment must  be  alDrmed. 

Judgment  affirmed. 

CHADWIOK,  G.  J.,  and  HACKZNTQSH, 
MITOHKLI^  and  MAIN,  J  concur. 


8TATD  v.  BRANIBT.   (No.  IBUB;) 
(Snpreme  Coart  of  WaBhiDgtoiL  Jan.  10,  UNA,) 

1.  Cbihina]:.  Law  «=>1159(4)— Gbkdibiutt 
or  WrrNEssBB-^uKSTioH  roB  JnftT. 

The  credibility  of  witnesses  in  a  criminal 
prosecution  was  a  questlmi  for  the  Jury. 

2.  WxnixssBB  i^bSIS— GfnaoBon^sion  or 
Uh  ncraacHXD  Withbss  —  Pbiob  St&te- 
mrra. 

The  mere  asssMng  of  a  witness  testimony 
by  erosB-examlnation,  tiioogh  such  crbss-examl- 
oation  suggested  Impeadiment,  and  a  statement 
in  opening  address  to  Jury,  that  the  case  was  a 
frame-Qp  between  witnesses  for  the  state,  who 
claimed  to  be  accomplices,  did  not  render  it  per- 
missible to  prove  previous  consistent  statements 
of  tfae  witnesses  for  the  state  in  order  to  sastahi 
or  corrobmte  tlielr  testtmony  giveu  npon  the 
trial. 


^BFor  oUiM-  osMs  MS  sauM  iQpla  sad  KIT-mJlCBaa  la  aU  Kar-Homtared  IMsmU  and  Xadma 

inp.-u 
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Depaitmeat  2. 

Appeal  from  Soperior  Court,  Asotin  Coun- 
ty; Chester  F.  Miller,  Judge. 

Tliainas  J.  Braniff  w«s  ccniTi(^  of  grand 
larceny,  and  be  appeals.  Berersed,  and  new 
trial  ordered. 

O.  JE3.  Baldwin,  of  Asotin,  for  apiwUant. 
Homer  L.  Poa^  of  Asotin,  for  the  State. 


PARKER,  J.  Tbe  defendant  Braniff  was 
convicted,  Terdlct  and  Judgment  raidered 
In  the  snp^or  court  for  Asotin  connty,  of 
the  crime  of  grand  larceny,  cMnmitted  by 
the  stealing  of  three  horses.  He  has  ap- 
pealed to  this  court. 

[1]  It  Is  contended  In  appellant's  hebaU 
that  the  erldence  Introduced  upon  the  trial 
was  not  anffldent  to  sostain  the  verdict  and 
Judgment,  and  that  the  trial  court  should 
hare  so  decided  as  a  matter  of  law.  There 
was  evldCTce,  If  believed  by  the  jury,  to  sup- 
port the  conviction.  It  became  a  question  of 
the  credibility  of  witnesses,  particularly  of 
two  witnesses  who  were  confessed  accom- 
plices with  appellant  in  the  alleged  oommla- 
slon  of  the  crime.  Their  testimony  wBs  pos- 
itive to  the  effect  that  appellant  had  assisted 
and  partidpated  wlOi  them  In  the  stealing 
of  the  horses,  so  It  was  for  the  Jnry  to  de- 
cide whether  or  not  thaj  were  tdlli^  the 
troth  toodilng  tbe  qneatlMi  of  ^ipellant's 
guilt  with  diem.  We  conclude^  therefbre. 
that  appellant  la  not  entlUed  to  a  reversal 
of  the  Jndgmoit  and  to  hla  dlsdiai^  upon 
this  ground,  though  he  may  be  mtltled  to 
a  new  trial  because  of  error  in  the  admis- 
sion ot  evidence,  as  to  which  we  now  pro- 
ceed to  Inqnire. 

[t]  It  is  contended  by  counsel  for  appel- 
lant that  the  trial  court  erred  to  his  preju- 
dice in  permitting,  over  bis  (Ejection,  the 
abeiilf  of  Asotin  county  to  testis  to  atate> 
ments  made  by  Boy  dark  npon  a  former  oc- 
casl<Hi,  consistent  witti  the  testimony  glvoi 
by  him  npon  the  trial.  The  purpose  of  the 
prosecuting  attorney  In  Introducing  tAe  sher- 
iff's testimony  as  to  Clark's  previous  state- 
ments was  to  sustain  and  corroborate  Claili's 
testimony  given  upon  the  trial.  The  facts 
determinative  of  this  question  may  be  sum- 
marized as  follows:  Boy  Clark,  and  bis 
brother  Orval,  also  called  "Sank,"  were  the 
two  confessed  accomplices  in  the  alleged 
commission  of  the  crime  by  appellant, 
though  appellant  was  charged  and  tried 
therefor  separately.  In  making  hla  opening 
statement  to  the  Jury  outlining  the  d^ense, 
counsel  for  appellant  itfated,  among  other 
thlngs: 

"We  will  show  yon  that  there  nsver  was  any 

friendsbip  eziating  between  the  deftndant  and 
any  of  these  Clarks.  We  expect  to  show  you 
that  it  is  a  frame-up  from  start  Co  finish  on  tha 
part  of  these  Cflarks." 


The  testimony  of  the  C^arks  Is  largdy  re- 
lied upon  by  the  prosecution  to  show  the 
C(Hnmlssion  of  the  crime  by  appellant;  in- 
deed, that  la  practically  the  only  evidence  in 
the  record  tending  to  connect  appellant  wttb 
the  stealing  of  the  horses.  After  Boy  <^rk 
had  testified  for  the  prosecution,  relating 
in  considerable  detail,  bow  he  and  hla  broth- 
er and  appellant.  In  pursuance  of  thdr  pre- 
vious agreement,  had  stolen  the  horses  and 
taken  them  to  Oregon,  the  sheriff  was  called 
as  a  witness  for  the  prosecution  and  per- 
mitted, over  the  objection  of  counsel  for  a^ 
peliont,  to  testify  aa  follows: 

"Q.  Where  did  yon  first  saa  Boy  ClaricT 

•  •  •  A.  In  Walla  Walla, 

"Q.  When  was  that?  A.  In  Jannary;  I 
don't  remember  the  date. 

"Q.  January  of  this  year?   A.  Tea,  191T. 

**Q.  Were  yon  present  iJiere  In  Walla  Walla 
when  be  made  his  eonfesslim?   A.  Yes,  sir. 

"Q.  Did  you  bear  Mm  confeaaT   A.  I  did. 

"Q.  Ton  have  beard  testtmcmy  h«  has 
given  on  the  trial  in  this  caae?   A.  Tea,  sir. 

*  •  • 

"Q.  Was  the  confession  substantially  the  same 
as  he  testified  to  on  the  witness  stand?  *  •  • 
A.  Bit  coafesslwi  titers  was  the  same  In  sub- 
Btance  aa  it  haa  basa  i^vaa  hare  on  the  witness 
stand.** 

Tbis  plainly  had  reference  to  statements 
made  in  Clark's  confession  implicating  ap- 
pellant in  the  stealing  of  the  horaes.  Dur* 
Ing  the  cross-examination  of  CIlari^  by  coon- 
sel  for  appdlant^  be  was  asked  and  answered 
aa  follows: 

'"Q.  Is  it  not  a  fact.  Boy.  that  you  and  Sank 
(the  brother)  and  Boaley  ran  oft  tb«  horses,  and 
afterwards  made  up  the  sdieme  to  throw  dia 
blame  onto  Tom  Braniff?  A.  No.  it  la  not." 

It  was  thereafter  that  the  testimony  of 
the  sheriff  was  given  as  part  ot  the  proaecn- 
tlon's  case,  and  before  any  evidence  what- 
ever had  been  offered  or  Introduced  In  ap- 
pellant'a  b^ialf.  No  evidence  was  introduc- 
ed on  appellant's  behalf  at  any  time  tending 
to  show  that  Boy  Clark  had  In  his  confes- 
sion at  W^la  Walla,  or  at  any  other  time, 
made  statemoits  Inconsistent  with  what  he 
testified  to  npon  the  witneas  stand  as  to  ap- 
pellant's connection  with  the  stealing  of  tb« 
horses.  In  other  words,  there  was  no  attempt 
on  the  part  of  appellant's  counsel  to  Impeach, 
Roy  Clark  as  a  witness  by  showing  previ- 
ous statements  made  by  him  inconsistent 
with  his  story  told  upon  the  witneas  stand. 
Nor  was  there  any  impeaching  evidence  of 
any  nature  Introduced,  as  such,  In  ai^l- 
lant's  behalf  as  against  Boy  Clark  as  a  wit- 
ness. We  think  there  are  no  other  facts 
disclosed  by  the  record  which  would  be  of  aid 
to  the  prosecution  In  showing  the  admissibil- 
ity of  the  sheriff's  testimony. 

Counsel  for  appellant  invoke  the  general 
rule  as  atated  in  the  text  of  10  B.  O.  I«.  p. 
MOk  as  foUows: 
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"StatemeBti  made  1^  •  iritiWM  to  oQieT  p«r- 

sona  are  no  exceptions  to  the  hearsay  rule- 
•  •  *  Nor  can  evidence  of  what  a  witness 
has  said  out  of  court  be  received  to  fortify  his 
testimony.  It  violates  a  first  principle  in  the 
law  of  evidence  to  allow  a  party  to  be  affected, 
either  in  his  person  or  bis  property,  by  the 
declarations  of  a  witness  made  without  oath. 
And,  besides,  it  can  be  no  confirmation  of  what 
the  witness  has  said  oa  oath,  to  show  that  ha 
has  made  aimilar  deciaraticms  when  under  no 
such  aoleom  obligation  to  apeak  the  truth." 

That  this  1b  weU-settled  law.  subject  to 
aome  few  exoeptlona,  ia  shown  by  nomeroua 
aattuwltlea,  aoiong  whi<^  wa  nota  the  fol- 
lowing: *  Polalfar  T.  Grawdl.  63  Ue.  82; 
Cionnor  t.  Feoplak  18  Oolo.  878,  S3  Pac  10^ 
26  L.  B.  A.  811,  86  An.  SL  Bap.  296;  Stolp 
T.  Blair.  68  lU.  611 ;  Stata  t.  Taylor.  184  Mo. 
100.  164,  86  «.  W.  82;  James  T.'SUte,  116 
Ala.  88.  .22  South.  606;  Oonway  t.  State,  33 
Or.  B.  827,  26  S.  W.  401;  iMmia  v. 
New  York,  New  HaT«i  &  H.  B,  Co..  160  Mass. 
38.  34  N.  S.  82;  BuUders'  Supply  Go.  T.  Gox. 
68  Conn.  380,  86  AU.  797. 

This  is  conceded  to  be  the  well-established 
rule,  but  coonsd  for  the  state  arguea  that 
the  sheriff's  testimony  in  this  case  was  ad- 
missible under  the  exception  thereto  whidk 
he  states  as  follows: 

**•  •  •  When  the  testimony  of  a  witness 
is  assailed  as  a  recent  fabrication,  evidence  of 
prior  condstent  statements  la  admissible." 

It  seons  that  some  courts  have  stated  an 
erceptlcm  tothe  rule  In  tUs  somewliat  gener* 
al  language,  bat  in  the  application  of  sndi 
exertion  the  greet  majority  of  tlie  6ecl' 
sltms  show  that  the  word  "assailed,"  when 
BO  used,  means  aBsalled  by  at  least  some  form 
of  tmpea<diment  of  the  witness  testifying 
upon  the  trial.  Now,  the  only  manner  In 
which  Clark's  testimony  was  assailed  hy 
counsel  for  aK>^ant  was,  as  claimed  by 
counsel  for  the  state,  the  statonent  of  ap- 
pellant's counsel  in  making  his  opening 
Btatement  preliminary  to  the  introduction  of 
any  evidence  even  on  behalf  of  die  state; 
and  his  cross-examination  of  OarlE  before 
the  eherlff  testified.  It  was  not  claimed  that 
up  to  this  time,  or  evax  thereafter  during 
tile  trial,  there  was  any  attempt  to  proTe  In 
appellant's  b^alf  that  Clark  bad  at  any 
time  prevtoualy  made  statements  Inconsist- 
ent with  or  ctmtradictory  of  his  testimony 
given  upon  the  trial*  or  that  there  was  any 
attempt  on  the  part  of  counsel  tor  appe- 
lant to  Intxodnoe  lmpea<ibliv  eirldeaee  of  any 
nature^  aa  snd^  against  C9arfc  as  a  wItnesB. 
No  ded^on  baa  oome  to  our  notice,  and  we 
tiilnk  tltere  la  none,  holding  that  the  mere 
asaertton  of  counael,  auch  aa  was  made  by 
oouuBel  for  appellant  In  hla  opening  state- 
ment to  the  Jury,  that  "we  e^ect  to  show 
you  that  it  Is  a  frame-up,"  etc.,  constituted 
such  an  BBaalllng  of  OlaA's  trntlmony  aa  to 


render  tUa  testimony  of  the  sheriff  aa  to 

Clark's  prevloua  conalstuit  statementa  ad- 
miaalUfe  We  alao  think  that  the  great  wel^t 
of  antlufflty  1«  to  the  effect  that  the  mere 
aasaHing  of  a  witness'  testfa9<»iy  by  croaa- 
examinaUflo,  though  audi  croaa-examliuUion 
may  suggest  impeachment,  does  not  render  it 
permissible  to  prove  prevloua  consistent 
statementa  of  tlie  witness  in  order  to  sustain 
or  corroborate  his  testimony  given  upon  the 
ttiaL  In  1  Oreenleaf.  Evidence  a6  Sd.)  I 
4S&b,  that  learned  Mithor  says: 

**Iu  the  eighteenth  century  it  was  considered 
pMper  to  receive  such  statements  ia  eorrobo ra- 
tion, eran  before  the  witoess  had  been  dia- 
tfnsditad  In  any  my.  But  this  doelKhM  has 
wbdly  passed  away,  for  It  la  dear  that  an  un- 
troatwwthy  story  is  not  made  more  trustworthy 
by  any  number  of  repetitionB  of  it.  There  moat 
at  least  have  been  some  sort  of  discrediting  of 
the  witness,  which  the  consistent  statements 
help  to  remove.  ♦  • 

And  after  noting  some  exertions  to  the 
gueral  rule,  with  which  we  are  not  here 
oeneerned,  he  farther  saya  at  the  oondusion 
of  tliat  section,  aa  fi^wa: 

"  •  *  *  It  is  sometimes  said  that  this  sort 
of  evldaace  Is  aAnisrible  after  Impeachment  of 
any  wart,  In  particular,  after  any  ImpeachmMit 
by  cross  examination ;  but  there  la  a»  reaani 
for  snch  a  loose  role." 

In  S  Jones,  Oommentarlea  on  Grldence 
(Blue  Book)  i  870,  that  learned  author  says: 

*There  are  a  few  exertional  cases  contrary 
to  the  great  weight  of  anthori^  which  admit 
evidence  of  prior  condatent  Btatements  to  cor- 
roborate the  witness,  when  he  ia  attacked  on 
cross-examination  in  almost  any  maimer." 

Counsel  for  the  state  dtes  and  relies  upon 
the  following  of  our  own  dedslons  as  recog- 
nizing and  making  applicable  to  this  case  the 
exception  to  the  general  rule,  which  he  here 
Invokee:  State  t.  MauTllle,  8  Wash.  623, 
86  Pac.  470;  State  v.  Coates,  22  Waab.  601, 
61  Pac.  726;  Conover  v.  Neher  Ross  Co.,  38 
Wash.  172,  80  Pac.  281. 107  Am.  St.  Bep.  841 ; 
State  V.  Splsak,  94  Wash.  666,  162  Pac.  088. 
We  think  a  critical  reading  of  tboae  dect- 
slons  will  plainly  show  that  each  has  to  do 
with  teatlmony  Introduced  to  rebut  impeach- 
ing testimony  which  had  been  given  tending 
to  show  that  the  witnera  had  previously  made 
statonenta  Inctmslatent  with  his  testimony 
given  iq»n  tlie  trial.  In  ottier  words,  in  eadi 
of  these  cases  the  testimony  of  the  witness 
had  been  aaaafled  by  impeaching  testimony 
tending  to  ahow  previous  Inom^tent  state- 
ments, audit  was  to  rebut  Qie  making  of  audi 
alleged  incomdatentatatementshy  the  witness 
that  the  teatlmony  In  qneatlon  was  bdd  to  be 
admissible.  In  none  of  them  waa  tlie  witness* 
testimony  assailed  by  the  mere  assertion  of 
counad  in  his  t^enlng  atatement  to  the  Jury 
ox  by  mere  cross-examination  of  the  witneaa. 
It  wooU  also  aeem  that  In  no  event  could 
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It  be  said  tliat  the  testlmoiiy  of  Clark  was 
assailed  by  cooiuel  for  appellant  as  a  re- 
cent fabrication  so  as  to  render  the  sheritf* s 
testimony  admissible.  Clark's  teatliiiony 
was  glTen  npon  the  trial  of  this  case  In 
November,  1917.  While  the  claimed  ccmslet- 
ent  statement  made  by  him  In  the  making 
of  his  confe8st<»  as  testified  to  by  tibe  sher- 
itf  occQrred  in  January,  1917,  and  we  note 
that  whatever  suggesHMi  the  record  may 
disclose,  as  to  lU  feeing  existing  between 
Clark  and  appellant,  la  to  the  effect  that 
such  ill  feeling  came  Into  existence  long 
before  he  made  the  statements  In  fala  coit- 
feaslon  Implicating  appellant,  to  whieh  the 
sheriff  testified.  So  there  la  nothing  here  to 
indicate  that  Clark,  when  making  his  con- 
fession Implicating  appellant,  was  inspired 
by  any  different  feeling  toward  appellant 
than  at  the  time  he  testified  at  the  trial. 
Of  course,  In  his  confesattm  he  was  making 
a  statement  against  his  own  Interest;  but 
whatever  interest  he  had  in  the  Impllcadon 
of  appellant  existed  at  the  time  he  made  his 
confession  In  exactly  the  same  degree  as  It 
did  at  the  time  he  testified  npon  the  stand. 
In  so  far  as  any  euggestloa  of  his  ill  feaUng 
towards  appellant  can  be  drawn  from  the 
record  In  this  caae.  This  Is  not  a  caae  of 
Clark  making  a  previous  consistent  state- 
ment against  his  own  Interest,  nor  Is  it  a 
case  of  dark  making  a  previous  conalstent 
stat^ent  at  a  time  when  he  had  any  motive 
or  interest  different  from  that  at  the  time 
he  testified  In  this  case,  in  so  far  as  we  are 
concerned  with  appellant's  rights  here  In- 
volved. We  are  of  the  opinion  that  the  sher- 
Iflfs  testimony  was  erroneously  admitted ; 
and  that  it  was  highly  prejudicial  to  appel- 
lant's rights,  especially  In  view  of  the  fact 
that  the  question  of  his  guilt  was  to  be  deter- 
mined by  the.  Jury  practically  wbc^  npon 
the  testimony  of  the  acoHnpllce  witnewes 
Clark  and  hla  brother. 

Some  contratlon  Is  made  Qiat  the  aoes- 
tlon  of  the  admissibility  of  the  sherUTa  tes- 
timony is  not  properly  before  us  for  want  of 
proper  objections,  exceptions,  and  asslgn- 
ments  of  error.  The  objections  and  excep- 
tions and  also  the  formal  assignments  of 
•nor  are  a  UMIe  Involved  as  they  9.pt>eai  in 
the  record,  bnt  we  think  It  la  clear  that  they 
an>ear  ttaer^  In  sndi  manner  aa  to  entitle 
appelant  to  have  the  qneatlon  of  the  ad- 
miaaiblUtr  of  the  sheriff's  testimony  reviewed 
here.  TIm  testimony  oC  the  sheriff  rdat- 
lug  to  the  teatimoiiy  of  Orval  C^ark  and  his 
previously  claimed  otnulstait  statements 
made  in  bis  oonfeesion  ImpUcatlcg  appellant 
were,  in  substance,  ttie  same  as  the  sherUTa 
testimony  relating  to  the  testimony  of  Roy 
Olark  and  bU  previous  consistent  statoneiUs. 
To  review  the  claim  .vt  error  aa  to  this  tes* 
tlmony  would  be  but  to  repeat  what  we  have 
already  said. 


Hie  Judgment  Is  reiwkMd.  and  appelant 

awarded  a  new  trlaL 

MAIN,  a  J.,  and  ruu^ETON,  MOUNT, 
and  HOLCOUB,  33„  omcui; 


GOLAY  T.  NORIHBRN  PAC  RT.  00. 
(No.  14f»6i.) 

(Supreme  Oourt  of  Wsahington.   Jan.  0,  1910.) 

Bailboads  «=3350(24)— Gaoaamo  AcctDKirts 
—  OoNTBiBinoBT  NKouoEiroB — QirisziOHs 
or  Law  Ann  Fact. 
Where  a  driver  of  an  aatanaobOe  was  struck 
by  defendant's  locomotive  whfle  erosring 
foidant's  railroad  tra^  the  view     wUck  waa 
obscured  by  a  f  rei^t  train  on  a  dde  tracts  after 
momentarily  listening  when  it  was  difKcolt  to 
hear  because  of  noise  by  the  freight  train,  bat 
failed  to  look  immediatdy  before  crossins,  when 
the  approadiing  engliie  could  have  been  seen,  a 
verdict  for  defradant  was  property  Erected. 

Uain,  C.  J.,  and  Mltdtell,  J,,  dissenting. 

l>epartment  L 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; BL  M.  Card,  Jndga. 

Action  by  B.  F.  Golay  against  the  North- 
ern Padflc  Railway  Company,  a  corpora- 
tion. Judgment  for  plaintiff,  and  de£»idaot 
appeals.  Reversed  and  dismissed. 

Geo.  T.  Beta*  J.  W.  Quick,  and  Ll  B. 
Da  Ponte,  all  of  TMoma,  fbr  appellant. 

Oevnor  Teats,  I«o  Teats,  and  Ralph  TeatR, 
all  of  Tacoma,  for  respondeat. 

MACKINTOSH,  J.  For  three  weeks  prior 
to  ate  incident  which  gave  rtaa  to  tbts  ac- 
tion, the  respondent  had  beoi  opmtlng  a 
garage  In  the  town  of  Roy,  situated  about 
100  feet  west  of  ttie  tradS  of  the  ai^ellant 
company,  and  nearly  <^poelte  the  only  rail- 
road crossing  in  the  town.  Between  the 
main  track  and  tbt  respondent's  place  of 
business  there  was  a  side  track  on  wlilch  It 
was  customary  for  frei^t  trains  to  stand 
awaiting  the  passing  of  tlie  qn>dAantfa 
south-bound  passenger  train,  which  was  doe 
to  arrive  in  Boy  at  about  10:20  a.  m.  The 
resiTondent  had  been  busy  on  the  momlng 
of  Mardk  27,  1917,  about  hla  garage  and 
had  heard  a  freight  train  swltcdilng,  but  did 
not  know  whether  the  passenger  train  had 
arrived,  althoui^  he  waa  familiar  with  that 
train's  achedule,  and  with  the  fact  that 
frdght  trains  took  the  siding  for  the  pur- 
pose already  referred  to.  The  respoodoit 
badied  out  of  the  garage  In  an  automobile^ 
in  which  he  was  about  to  take  a  passen- 
ger to  some  place  In  Uie  country,  and  as 
the  maddne  reached  the  street  and  was  be- 
ing turned  around,  reqmndent  says  he  llstoi- 
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ed  for  the  passenger  train,  bat  dU  not  bear 
It.  The  teetlmony  of  Beveral  -wltnesseB  is 
that  the  train  had  been  ringing  its  bell  for  a 
considerable  distance  and  had  blown  the 
whistle  for  the  crossing,  but,  In  Tlew  of  the 
fact  that  the  respondent  and  some  of  his 
witnesses  testified  that  they  heard  no  bell 
or  whistle,  we  assume,  for  the  porpwes  of 
this  action  that  no  bell  was  rang  nor  wbtetle 
Mown.  He  theu  proceeded  from  the  gara^ 
to  the  crossing  with  hla  machine  la  low 
gear,  going  at  the  rate  of  4  mllee  per  bonr. 
Ab  he  approached .  the  cros^g  the  freight 
train  standing  on  the  side  track  obstructed 
his  view  of  the  main  track,  because  of  the 
fact  that  the  rear  car  of  the  freight  train 
was  situated  same  60  to  7S  feet  beyond  the 
mtssing.  He  made  no  effort  to  locdc  for  an 
approachdng  train,  however,  nntU  the  front 
wheels  of  his  automobile  were  upon  the 
first  rail  of  the  main  track,  although  be- 
fore that  time  the  rear  freight  car  had 
ceased  to  be  an  entire  obstmctlaa  to  a  view 
of  the  main  track  for  some  distance^  When 
he  did  lo<^  he  saw  the  cm-cemlng  passen- 
ger train  within  a  short  distance,  and  at- 
tempted to  cross  the  tnA  ahead  of  it,  but 
was  unsncoessful,  and  for  the  damages  which 
occurred  to  his  person  and  to  Ms  automobile 
he  brou^t  this  action,  which  j*esnlted  In  a 
verdict  In  bis  fiivor  In  the  trial  court. 
While  the  respondent  was  some  distance 
ftt>m  the  railroad  tracks  witnesses  who  were 
In  close  proximity  to  his  machine  at  the 
time  and  vnto  were  Id  no  more  advantageous 
poaltlMi,  so  fiar  as  observing  the  approach 
of  a  train  was  concerned,  than  was  the  re- 
spondent, heard  and  saw  the  train  approadb- 
Ing  by  observing  the  smokestack  above  tinB 
freight  cars,  and  called  to  the  respondent, 
recognizing  the  perilous  position  In  which 
he  was  about  to  place  Umself,  and  warned 
him  of  the  approach  of  the  train,  but  these 
warnings  were  not  heard  by  bim,  and  he 
proceeded  as  we  have  indicated.  The  train 
was  being  operated  at  a  speed  greatly  In 
excess  of  the  speed  provided  for  tn  the  ordi- 
nance of  the  town  of  Roy  when  It  struck 
the  respondent. 

Under  these  £acts  the  appellant  asserts 
that  the  respondent  was  guilty  of  contribu- 
tory negHgence  as  a  matter  of  law,  while 
the  respondent  contends  that  a  question  of 
ftct  for  the  Jury  was  presraited,  and  that 
the  respondent  was  entitled  to  &e  benefit 
of  Oiat  rule  of  law  which  provides  that  a 
person,  in  approaching  a  railroad  track,  has 
a  rifi^t  to  assume  that  the  railroad  com- 
pany will  not  operate  its  trains  in  excess 
ot  the  Umlts  prescribed  In  statute  or  ordi- 
nance. 

In  determining  the  question  presented  In 
this  case,  we  have  to  take  into  consideration 
two  lines  of  authority,  each  of  whidi  is 
represented  by  several  cases  dedded  by  this 
oonrt  The  flrst  line  establishes  the  doc- 
trine ttaat  a  xwdestrian  or  driver  of  any 


Tehld«  canaot  reeover  Car  tejurles  occa-. 
sloned  by  a  car  or  train  when  the  evidence 
dlsoloses  that  he  approadied  the  trade  where 
be  could  have,  had  he  looked  In  that  direc- 
tton,  observed  an  approachii^  car  or  train, 
but  did  not  look  and  proceeded  Into  the 
Eooe  of  danger  without  taking  any  reaaoD' 
able  precaution  to  avoid  the  collision,  and 
that  he  would  be  galliy  of  contributory  ne^ 
Ugoice,  as  ^  matter  of  law,  notwithstand- 
ing the  neiUlgence  on  the  part  of  the  rail- 
road company  in  operating  trains  at  an  un- 
lawful latai.  Tbls  Une  of  dbdslfHis  la  rep- 
resented by  the  following  cases:  Woolf  v. 
Washington  B.  *  N.  Co.,  87  Wash.  491.  79 
^c.  897;  Uey  v.  Seattle  Blec.  Co^  47  Wash. 
487,  92  Pac.  283 ;  Dlmurla  v.  Seattle  Trans- 
fer do..  GO  Wash.  688,  97  Pac  667,  22  L.  R. 
A.  (N.  B.)  471;  Hellleeoi  v.  Seattle  Elec. 
Co..  66  Wash.  278,  106  Pac  468;  Fluhart 
T.  Seattle  filec  Co,  66  Wash.  281,  US  Pac 
61;  supper  v.  SeatUe  Ellec  Co.,  71  Wash. 
279,  128  Pac  283 ;  Steu^g  v.  Seattle  Elec 
Co^  71  Wash.  476,  128  Pac  1068;  Bard- 
shar  V.  Seattle  Elec  Co.,  72  Wash.  200,  130 
Pac.  101;  Aldredge  v.  O.  &  W.  B.  B.  Ca. 
79  Waah.  348,  140  Pac  660. 

The  secwid  line  represents  those  cases 
where  the  pedestrian  or  driver  of  a  vehicle 
has  ai^ro&ched  the  railroad  track  and  has 
exercised  some  degree  of  care  and  caution 
in  attempting  to  apprise  himself  of  the  ap- 
proach of  a  car  or  train,  and  In  those  cases 
It  has  been  held  that,  when  he  has  looked 
or  listened  and  has  not  seen  nor  heard  the 
car  or  train  approaching,  or  when  he  has 
looked  and  has  seen  the  car  or  train  ap- 
proaching and  has  not  been  able,  by  reason- 
able care,  to  determine  the  speed  of  Its  ap- 
proach, he  has  the  right  then  to  assume  that 
the  railroad  company  will  not  place  a  car 
or  train  within  striking  distance  of  him  by 
operating  such  car  or  train  at  an  unlawful 
rate  of  speed.  There  is  then  presented  a 
question  of  fact  for  the  Jury  to  determine 
whether  he  has  exercised  a  reasonable  de- 
gree of  care  and  caution  for  the  purpose  of 
bis  self-protection.  Ttiis  line  of  decisions  la 
represented  by  the  following  cases:  Aver- 
buch  V.  Great  Nor.  By.,  65  Wash.  633,  104 
Pac  1103;  Richmond  v.  T.  B.  &  P.  Co.,  67 
Wash.  446,  122  Pac  361;  Merwin  v.  Nor. 
Pac  By.,  68  Wash.  617,  123  Pac  1019. 

The  distinction  between  these  two  lines  of 
cases  consists  in*  this,  that  in  the  one  the 
pedestrian  or  driver  of  a  vehicle  has  taken 
no  precaution  to  protect  himself,  and  is 
tlierefore  not  Mttltled  to  any  presumption 
that  the  railroad  company  Is  operating  Its 
car  or  train  within  the  legal  speed  limit, 
and  Is,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence;  his  action  being  such 
that  reasonable  men  cannot  honeetly  differ 
as  to  its  being  negligent  In  the  other  the 
pedestrian  or  driver  of  a  vehicle,  who  has 
taken  some  precautl(m  for  bis  own  protec- 
tion, and,  ha^ng  attempted  to  see  or  hear; 
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and  not  ItaTtag  nen  nor  heard,  or  havins 
attempted  to  aee  and  haTlns  seen  a  car  or 
train  approadilns,  has  beoi  nnable,  Oiongli 
using  reasonable  care,  to  gaoge  Its  speed, 
has,  In  eitber  event,  the  right  to  assame  that 
Uie  railroad  company  will  not  operate  the 
train  nnlawftilly.  In  all  those  cases  It  la  for 
the  Jury  to  say  whether  he  has  exercised 
snch  a  d^ree  of  care  as  a  reasonable  man 
would  nnder  the  same  circnmstances,  and 
to  determine  whether  the  negligence  of  the 
railroad  company,  or  his  own  negUflence,  If 
It  existed,  was'  the  pcozlnuite  cause  of  the 
Injury. 

In  the  case  at  bar  the  standard  of  conduct 
for  a  person  In  the  respondent's  posltlott  Is 
so  obvions  that  It  applies  to  all  persons,  and 
the  respondent  has  clearly  failed  to  measure 
up  to  that  standard  under  the  eridenoe  in 
the  case,  and  he  was  not  entitled  to  hare 
his  case  go  to  a  Jury.  He  was  familiar  with 
the  eituBtion,  knew  that  the  passenger  train 
was  due  about  that  time,  knew  that  the 
freight  train  standing  on  the  tide  track  was 
awaiting  the  passing  of  a  passenger  train; 
yet  all  be  did  was  to  listen  momentarily  as 
he  backed  ont  of  his  garage,  althou^,  as  he 
testified,  he  had  not  heard  the  passenger 
train  and  did  not  know  whether  It  had  pass- 
ed or  not,  because  of  the  fact  that  the  en- 
gine from  the  freight  train  was  blowing  off 
steam  and  making  considerable  noise.  He 
then  proceeded  without  looking,  and  the  evl' 
dence  shows  that  others  In  no  better  posi- 
tion, by  looking,  saw  the  train.  He  drove 
past  the  obstruction  to  his  vision  furnished 
by  the  standing  freight  tralUt  across  the  In- 
tervening epace  of  a  few  feet  between  the 
side  track  and  the  main  track,  and  drove  on 
the  main  track  before  he  looked.  He  lis- 
tened where  It  was  difficult  to  hear,  and  did 
not  look  where  he  could  first  have  seen. 

Reasonable  men  cannot  honestly  differ  in 
the  condnsion  that  sudi  conduct  was  negli- 
gent and  the  proximate  cause  of  bis  injury, 
and  therefore,  as  a  matter  of  law,  be  was 
guilty  of  contributory  u^Ugence.  The  ap- 
pellant is  entitled  to  a  Judgment  relieving 
it  of  any  re^nslblllty,  and  the  acUon  of 
the  lower  court  la  reversed,  and  the  cause 
dismissed. 

CHADWICK  and  XOLHAN,  JJ^  concur. 

&IAiX,  O.  J.  I  am  unable  to  see  any  sub- 
stantial distinction  betwem  this  case  and 
the  case  of  Brandt  v.  Northern  Padflc  Ball- 
way  Ccoupany,  177  Pac  806,  Just  decided. 
If  the  questlim  of  contributory  n^llgence  in 
that  case  was  one  of  fact  for  the  Jury,  It 
must  necessarily  follow  that  the  question  of 
omtrlbutory  negligence  In  this  case  is  like- 
wise for  the  Jury ;  in  principle  the  cues  are 
the  same.   I  therefore  dlssenL 

MITCHBLL^  3^  ooncura. 


BBANDT  Y.  NOBTHBBM  PAa  BT. 
CO.  etaL  (Na  ItfBT  J 

(Snprune  Court  of  Washington.  Jan.  0, 1818J 

1.  NEQUQEifcs  «s>lS6(W  —  Qunmom  or 
Fact  —  NBauaxnoB  avd  CoyTsiBtmniT 

NEOUaENOB. 

Where  the  evidoice  and  the  inferenceR  to  be 
deduced  therefrom  are  such  that  reasonable  men 
may  arrive  at  differajt  condusioos,  the  que*- 
tiou  of  o(»tribntory  negligence,  like  that  of  de- 
fendant's negligence  is  for  the  Jury. 

2.  ApPKAL  AlfD  Bbbob  «»060(1)— Beview— 
BviDENOE  —  Anopnon  of  BEBroiinEKT*8 
Tbkobt. 

On  appeal  from  verdict  finding  oontrlbutory 
negligence,  the  reviewiag  court  wlU  acoqrt  as 
tme  that  view  of  the  evidanes  vhkdi  is  most 
favorable  to  reqmndenL 

3.  RAHjtOADs  «s»8S0C22)  —  Gaoasiira  Acci- 

DENTfr-QUBSnONS  FOB  JUBT— GOKTUBnTO- 
BT  NESLMBIVCE. 

Where  plaintUTs  decedent  in  crossing  de- 
fendant's railroad  track  after  looking  and  listen- 
ing, but  seeing  nothing,  beeanss  the  view  was 
obstructed,  wai  stm^  by  a  train  running  with- 
ont  warning  signals  and  faster  than  the  city 
ordinance  allowed«  the  qnastton  of  hia  eontribo- 
tory  negligence  was  for  tltc  Jury. 

Department  1. 

Appeal  from  SupOTtor  Court,  Lewis  Coun- 
ty ;  W.  A.  Beynolds,  Judge. 

Action  by  Carl  Brandt,  as  administrator 
of  the  estate  of  A.  Forstnun,  deceased, 
agatnst  the  Noithera  Padflc  Ballway  Com- 
pany and  others.  From  a  Judgmoit  fbr  irtaln- 
tiff,  dettadants  appesL  AfBnned. 

Geo.  T.  Beld,  J.  W.  Quick,  and  L.  B.  Da 
Ponte,  all  of  iSicoma,  tor  appellants. 

J.  H.  J(ADke  and  C.  D.  Cnnnin^m.  botb 
of  Gentralia,  and  Fbrney  ft  Pixkder,  of  Cbe- 
halis,  tor  respondeat 

TOLBfAN,  J.  nUs  actlw  was  brought  to 
recover  damagea  tor  the  destti  of  A.  Foi^ 
Strom,  Tho  was  killed  at  Oie  crossing  of 
Summa  street  and  the  main  Une  of  aivel- 
lant's  railroad  in  the  dty  of  Gentralia  on 
August  IZt  X9Vt*  From  a  verdict  and  Judg- 
ment In  favor  of  the  reqiondent,  appellant 
am^lSt  raising  the  single  question  that  tlie 
evidence  was  Insuffldent  to  go  to  the  Jury. 

The  deceased.  Forstrmn,  owned  a  dairy 
farm  in  the  country,  and  hauled  bis  own  and 
and  his  neighbor's  milk  to  the  condensery. 
On  the  day  of  the  acddoit,  and  tor  some  two 
months  preceding,  he  had  used  an  auto  tmdc 
for  this  purpose.  On  the  morning  of  the  day 
in  question,  accompanied  by  his  nine-year 
old  son,  he  had  driven  to  the  condensery  with 
bis  milk,  and  was  returning  with  the  track 
loaded  with  empty  milk  cans.  He  stopiied 
at  the  warehouse  at  the  Standard  Oil  Com- 
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paa7,  a  Aott  dtetance  east  of  the  crossing 
where  the  accldeBt  afterwards  occarred,  for 
a  few  momenta,  and,  backing  ont  from  there 
onto  the  street,  proceeded  westward  at  about 
6  miles  per  hour.  The  wareboose,  and  a  box 
car  standing  on  the  spur  track  obstructed  his 
view  of  the  main  line  of  appdlant's  railroad 
toward  the  south,  from  whidn  dlrectlcMi  the 
train  was  coming,  until  after  he  erooaed  the 
spur  track,  which  was  distant  some  S6U 
feet  from  the  nearest  rail  of  the  north-bound 
main  Use  tra^.  At  about  tb&  time  the  spur 
tntok  was  passed,  the  boy  testified  that  he 
lo<4Md  south,  but  could  see  nothing  of  an 
approaching  train  because  of  an  embankment 
some  8  feet  high,  overgrown  with  grass  and 
weeds,  which  la7  east  of  the  main  line,  and 
began  about  100  to  120  feet  south  of  the 
crossing,  and  extended  southerly  a  dtstance 
of  175  to  180  feet,  and,  hearing  no  train,  he 
turned  In  the  other  direction  to  look  for  a 
train  from  the  north,  bo  that  he  failed  to  see 
or  hear  tiie  approaching  train  until  It  was 
too  late  to  avoid  thB  accident 

Another  eyewitness  testlfled  that  shortly 
after  crossing  the  spur  Foistrom  turned  his 
bead  toward  the  loutb  aa  thoui^  looking  for 
an  aK>roachIng  train,  and  then  continued  his 
course,  with  his  speed  n&diedrad  until  an  in- 
stant b^ore  the  acddent.  Several  wltmssee 
testlfled  to  obetnictioiis  imdeUng  it  ^fflcnlt, 
if  not  impossible,  for  one  pursuing  the  course 
deceased  was  following  to  aee  an  approach- 
ing train  until  it  was  within  a  abort  distance 
of  the  croealng. 

There  was  a  sharp  conflict  In  the  testimony 
as  to  whether  warning  was  given  of  the  ap- 
proaching train,  by  sounding  ^ther  whistle 
or  bell,  until  it  was  too  late  to  enable  the 
.deceased  to  avoid  the  accident,  though  it  ap- 
pears that  the  engine  emitted  considerable 
smoke,  and  the  train  made  considerable 
noise  as  It  approat^ed.  The  train  admittedly 
was  late  and  running  a  few  minutes  b^ilnd 
its  r^olar  schedule  time.  It  is  admitted 
that  the  train  was  running  at  a  speed  of  35 
to  40  miles  an  hour  at  the  Instant  of  the  col- 
lision with  the  truck  driven  by  the  deceased ; 
and  It  Is  also  admitted  that  by  ordinance  the 
speed  of  trains  is  limited  to  10  miles  per 
hour  within  the  corporate  boundaries  of  the 
dty  of  Centralia,  and  that  the  center  line  of 
of  the  street  where  the  accident  occurred 
made  the  southerly  boundary  of  said  dty. 
There  was  evidence  that  the  truck  as  loaded 
and  going  at  a  speed  of  0  miles  per  hour 
could  be  stoK>ed  by  an  ordinarily  skillful 
and  careful  driver  In  "probably  20  feet" 

Under  these  conditions  deceased  ap- 
proached the  crossing  ai^arently  unconsdous 
of  the  approach  of  the  train  tmtil  it  was 
somewhere  between  60  and  150  feet  from  the 
crossing,  when  the  engineer  gave  the  alarm 
signal  by  several  sharp  Uasts  from  the 
whistle,  and  at  the  same  Instant  applied  the 
toakM.   Deceased  aleo  at  tlut  inetant  eih 


parently  threw  out  his  clutch,  applied  his 
brakes,  and  brought  his  truck  to  a  stop,  with 
tiie  f^t  wheels  upon  or  Just  o>ver  tbe  first 
rail,  and  seems  to  have  attempted  to  reverse 
for  the  purpose  of  backing  off  the  track; 
then,  realising  that  he  could  not  succeed  in 
that  attempt,  threw  up  his  hands  and  cried, 
"Whoa !  Whoa  1"  just  as  the  engine  was  up- 
on him. 

[1,  2]  It  is  a  familiar  rule  In  this  state  that, 
where  the  evidence  and  the  Inferences  to  be 
deduct  therefrom  are  such  that  reaeonatde 
men  may  arrive  at  different  oondusions,  tbe 
question  of  tbe  contributory  negligence  of  the 
deceased;  like  that  of  the  negligence  of  the 
defendant,  is  for  the  Jury  to  determine.  And 
In  passing  upon  the  question  here  presented 
we  must  accept  as  true  that  view  of  the  evi- 
dence which  is  most  favorable  to  the  reepond- 
ent.  The  obstnictions  to  the  view  of  «ne 
approaching  the  track  upon  the  highway  were 
largely  placed  there  by  the  appellant  com- 
pany, and  were  as  well  known  to  It  as  to  the 
deceased.  The  Jury  may,  under  the  evidence, 
have  determined  that  the  deceased,  because 
of  such  obstructions,  had  a  limited  view  only, 
but  could  from  the  point  at  which  the  evi- 
dence indicates  that  he  or  his  son  looked 
have  seen  an  approaching  train  if,  running 
at  a  reasonable  or  lawful  rate  of  speed.  It 
was  within  the  danger  sone;  for  manifestly 
the  danger  zone  would  Increase  In'  extent  as 
the  speed  of  the  on-coming  train  Increased, 
and  the  extent  of  the  danger  zone  If  the  train 
were  traveling  10,  15,  or  even  20  miles  per 
hour  would  be  very  materially  less  than  un- 
der the  facts  shown  here,  which  were  that, 
after  the  appllcaUoo  of  the  brakes  for  a  dis- 
tance of  perhaps  160  feet,  the  train  was  still 
going  at  a  speed  of  35  to  40  miles  per  hour 
at  the  time  of  the  impact. 

Under  the  evidence,  also,  the  jury  may 
have  found  that  no  warning  was  given  of  the 
aivtoach  of  the  train,  except  the  usual 
sounds  and  sights  occasioned  by  its  operation. 
And,  It  being  admitted  that  it  was  not  run- 
ning on  the  usual  schedule,  might  not  the 
jurors  as  reasonable  men  conclude  that  these 
were  tbe  proximate  causes  of  the  acddent, 
and  that  under  audi  conditions  the  deceased, 
notwithstanding  the  noise  caused  by  the  oper- 
ation of  his  truck  loaded  with  empty  milk 
cans  may  have  interfered  with  his  hearing, 
was  acting  as  a  reasonably  prudent  man 
when  he  rdled  upon  his  limited  view  of  the 
track  and  the  absence  of  the  sound  of  bell 
or  whistle? 

[3]  That  we,  sitting  as  Jurors  might  have 
found  otherwise,  is  no  answer  to  the  fact 
that  there  was  substantial  evidence  before 
the  Jury  to  the  effect  indicated.  And,  the 
Jury  having  believed  that  evidence,  rather 
ttian  that  which  contradicted  it,  we  are  pow- 
erless to  Interfere.  This  subject  has  been  re- 
cently considered  In  the  case  of  Golay  v. 
NOTthem  Padflc  Hallway  Co.,  177  Pac.  804 
and  we  tliliik  the  faeta  In  tbia  case  bring  it 
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within  the  Meind  rale  there  referred  to. 

whldi  Is: 

"The  woond  line  lot  dedticniB]  npreBenti  thoM 
caaee  whera  the  itedeatrian  or  driver  ot  a  T«hi- 
<de  hu  approaolied  the  railroad  trade  and  has 
exerdMd  some  decree  of  care  and  caution  in  at- 
tempdnf  tx>  apprise  hioiKU  ot  tlia  approach  of 
a  ear  or  train,  and  in  those  casea  it  has  been 
held  that,  when  he  hae  locked  or  Uatened  and 
has  not  seen  nor  heard  the  car  or  train  ap- 
proacbinet  or  when  be  has  looked  and  bas  seen 
the  car  or  train  approaching  and  baa  not  been 
able,  bjr  reascAable  care,  to  determine  ^  speed 
of  its  aivroacb,  he  baa  tbe  right  then  to  assome 
that  tbe  railroad  company  will  not  ^ace  a  ear 
or  train  within  striking  distance  of  him  by 
operating  audi  car  or  train  at  an  onlawfid  rate 
of  speed.  There  is  then  jireeented  a  question  M 
fact  for  the  jtur  to  determine  whetber  be  bas 
exercised  a  reasonaMe  degree  of  care  and  cau- 
tion for  tbe  purpose  of  bis  self-protection.  This 
line  of  decisions  im  represented  hj  tbe  following 
eases:  Averbudi  t.  Great  Northern  By.,  56 
Wash.  633,  101  Pae.  1108 ;  Richmond  t.  T.  B. 
&  P.  Co.,  07  Wash.  445, 122  Pac.  351;  Merwin 
T.  Northern  Pacific  Bailway  Co,.  68  Wash.  617, 
128  Pac.  1019." 

The  cases  there  dted  from  this  court  amply 
bear  out  the  rule  as  stated,  and,  after  an  ex- 
haustive examination  of  the  evidence  in  this 
case,  we  are  satisfied  tb&t  It  comes  within 
tbe  rule  referred  to^  and  was  property  sub* 
mitted  to  the  Jury. 

Tbe^judgment  will  be  affirmed. 

MAIN,  G.  J.,  and  MACKINTOSH,  CHAD- 
WICK,  and  MITCHfilXi,  JJ,,  concur. 


HKNDBICKSON  t.  StlND.  (No.  14S04.) 
(SapreBse  Court  «f  WasUagton.   Jan.  21, 

1.  PLKaDINQ  ^^(9— iRCORBISTEnr  Oaub- 

as  or  Aonon. 
A  emaplaint  to  establish  and  restrain  ob- 
struction of  an  alleged  private  way  by  prescrip- 
tion, though  alle^ng  that  tbe  way  was  tbe  only 
praetieal  way  of  travel  by  Tdiides,  or  otbar> 
wise,  from  plaintlflf  s  land  to  tbe  post  office,  et6, 
Aeld  not  to  state  two  IneosMstent  caosss  of  a» 
tion;  one  assertiac  a  preacriptlTe  way  and  the 
other  a  cause  of  aotkm  to  aoQuln  a  private  way 
of  necessity. 

2.  APPKAX.  AMD  BSSOB  «=»10iSlCl>— HaBMLBn 

In  an  action  to  have  a  way  declared  a  pri- 
vate  way  prescription  and  to  restrain  de- 
fondant  from  obstructing  the  same,  where  the 
evidence  dearly  showed  that  plaintiff  previous- 
ly daimed  tbe  way  was  a  public  one,  tbe  ei- 
doslon  of  a  complaint  filed  in  a  previous  action 
alleging  the  public  character  of  the  way  was  not 
rewribla  error. 


BBP0BT8B  (VMh. 

Z.  EjMKMMHTB  «=3>8(4>— PaasoBimn  Wai»- 
Paaiussivs  Usi— "lExcLuaiva  Use." 
That  defeadant's  predecessor  in  title  kaew 
when  tbe  way  was  laid  out,  and  that  he  and 
others  beside  plaintift  used  the  same,  does  sot 
show  diat  tbe  use  was  merely  permissive ;  for, 
while  it  Is  sometimes  dedared  that  tbe  nse  must 
be  exdosive.  tlie  term  "exduaive  use"  doea  not 
mean  that  no  one  may  nse  the  way  except  tbe 
claimant  of  the  easemeat,  aad  meana  ao  uom 
than  that  his  right  does  not  duteod  upon  a  like 
right  in  othns. 

Cfiid.  Note.— other  dsfinitina»  set  Words 
and  PhnuMS,  Fiiwt  aad  Second  Sedes,  Excfaisive 
Use.] 

4.  BAHaimm  tmittOff)  riiauaiFiiuw  Bvi" 
nanoB. 

In  a  suit  to  lustialu  defendant  from  ob- 
structing a  private  way  and  to  have  tbe  swdm 

declared  an  easement,  avidenee  kM  snffldent  to 
establish  plaintiff's  prescriptive  right  to  the 
way,  shoiring  a  boetile,  notorious,  condnooua, 
and  adverse  user  under  daim  of  right  for  long- 
er than  tbe  prescriptiTs  period. 

Department  2. 

Appeal  from  Snperlor  Court,  Wabklalmm 
County;  H.  W.  B.  Hewen,  Judsfr 

Action  by  Hatt  HendridEson  against  Flits 
SqimL  From  a  jndgment  for  plalntUT,  de- 
fendant anwals.  Aflmed. 

Norblad  ft  Hess^  oC  Astrala,  Or^  toe  ajf- 

pellant 

J.  J.  Barrett  and  Bbodi  D.  Mathlson,  both 
of  Astoria,  Or.,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
restrain  the  defendant  from  obstmctlng  an 
alleged  private  way  and  fbr  damages  tor 
such  obstruction,  and  to  have  ttte  way  declar- 
ed a  private  way  by  prescrlptl<m.  The  de- 
fendant filed  a  general  denial  to  all  the  alle-. 
gatlons  of  the  complaint  The  case  was  tried 
to  the  court  without  a  jury  and  resulted  In 
a  Jndgm^t  In  flavor  of  the  plaintiff.  The  de- 
fendant has  ai^ealed. 

A  number  of  errors  are  assigned.  The 
facts  will  be  stated  more  fully  in  considering 
these  alleged  errors. 

[1]  Tbe  appellant  argues  first  that  the 
court  erred  In  not  roQuIrlng  the  respondent  to 
elect  npon  two  alleged  InconBtstent  causes 
of  action.  It  la  conceded  that  the  complaint 
states  a  cause  of  action  based  upon  prescrip- 
tive n^t  or  adTHse  possesion  ot  a  road. 
Tbe  cmnidaint,  In  pangraiA  alleges: 

"!niat  by  reason  of  the  obstmctlmi  of  said 
private  roadway  by  tbe  defendant,  as  aforesaid, 
the  plaintiff's  said  property  is  landlocked  and 
be  bas  no  practicable  means  or  way  of  travel 
by  vebides  or  otbwwise  to  tbe  United  States 
post  ofltos,  market,  ehnrcfa,  or  daewbere,  aad 
that  slnoB  such  obstruction  of  said  private  toad- 
way,  the  plaintiS  baa  actually  been  thoebj 
tweed  to  pack  and  cany  on  his  bade,  to  bis 
said  residenci^  tbs  necessities  of  life  for  himself 
and  family.  •  •  •  ** 
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mie  appelant  contends'  that  the  eotnplalnt 
first  states  a  cause  of  action  for  the  nse  of  a 
way  by  prescrlptare  rtgbt,  and  In  this  para- 
graph states  an  Inconsistent  cause  of  action 
to  acquire  a  prirat^  way  of  necessity;  that 
these  two  causes  of  action  require  inconsist- 
ent proof,  and  therefore  the  court  erred  in 
not  reQnirinf  the  respondent  to  elect.  With- 
out determiuInK  whether  two  causei  of  actiw 
are  as  a  matter  of  law  stated  in  the  com- 
plaint, we  think  It  Is  sufficient  to  say  that 
this  allegation  Is  not  Inconsistent  with  the 
allegation  that  the  reepond^t  Is  entitled  to 
a  right  of  way  by  prescription  over  the  land 
of  the  appellant.  Tbe  facts,  as  shown  by  the 
complaint,  are  that  the  ree^ndrat  owns  a 
tract  of  land  to  the  east  of  a  tract  own«d  by 
the  aK)ellant;  that  for  more  than  80  Tears 
respcwdent  haa  traveled  over  a  private  way 
across  the  land  of  the  appellant  wfthont  o\h 
jectlon;  that  the  appelliait  lias  owned  his 
tract  of  land  for  a  period  of  about  2  years; 
that  the  predecessors  in  interest  of  the  ap- 
pellant bad  joined  with  the  respondent  In 
building  the  road  In  question ;  that  they  bad 
purchased  a  right  of  way  across  another  piece 
of  land  toe  the  purpose  of  building  this  road ; 
that  It  was  used  by  the  respondent  and  tbe 
predeceasoft  of  tha  acqteUant  for  a  Ivog  peri- 
od ot  years;  that  twldess  wen  tallt  across 
some  streams;  that  prior  to  the  tnlngtng  of 
this  action  the  loed  was  obstroeted  by  the 
appelant,  and  tbe  respondoit  was  fbrtoldden 
to  travel  therecm,  the  tnidges  were  torn  out 
tv  t2ie  appelant;  and  that  ttie  respuidcot  had 
no  ottier  means  of  sooeas  to  bla  pn^ierty.  It 
Is  apparent  from  all  the  allegations  <hC  tbs 
ccmtplalnt  that  the  reqxmdait  relied  vptn  bis 
prescriptive  right  to  travel  the  road,  and  not 
upon  the  fact  that  it  was  a  way  ct  nece«> 
idty.  WbUOb  nnder  tbe  facts  alleged,  he 
might  bave  condemned  a  way  as  a  private 
way  of  necessity,  be  was  not  attempting  to 
do  so  In  this  actlm,  bnt  wu  relying  upon  his 
rii^t  acqnifed  by  preaolptlon.  We  are  mt- 
Iriled,  therefore,  that  tbe  trial  oonrt  did  not 
commit  error  In  refusing  to  fleqnire  0w  re- 
spondent to  elect  between  two  allied  causes 
of  flctloli. 

[2]  Appellant  n«t  arcnes  fliat  the  £oart 
erred  In  refodng  to  receive  tn  evidence  a 
onnplalnt  which  had  beoi  llled  In  a  former 
action  by  the  respondent  against  the  appel- 
lant, In  whlA  complaint  It  was  alleged  that 
tbe  roadway  in  question  was  a  pnUic  way. 
The  evidence  shows  that  tbe  re^wndent  wlg- 
Inally  claimed  that  the  vray  was  a  pnUlc 
way  because  he  and  his  neighbors  and  aU 
other  persons  who  desired  to  use  the  road  had 
used  It  There  Is  no  dispute  upon  this  ques- 
tion, and  It  was  not  reversible  error,  there- 
fore, for  the  trial  court  to  refuse  to  receive 
the  complaint  In  tbe  other  actl<m  In  evidence 
In  this. 

[3]  Appellant  n«ct  contends  that  the  court 
erred  In  refusing  to  dismiss  the  action  at  the 
close  of  the  respondent's  evidence,  for  the 


reasnt  tliat  the  evidence  showed  tiiat  tbe  use 
«C  the  road  was  not  an  exc^aslve  use  by  tbe 
respondent  and  not  adverse,  but  was  a  per- 
missive use  which  tbe  respondent  had  en- 
Joyed  for  more  than  80  years.  The  evldoice 
showed  that,  when  the  road  was  first  con- 
stmcted  over  tbe  land  owned  by  the  appe- 
lant, the  land  mts  then  owned  by  a  man  nam- 
ed Maline,  who,  with  respondent,  constmcted 
the  road,  built  bridges,  repaired  the  road,  and 
used  It  in  common.  Mr.  Maline  testified  In 
this  case.  He  testified  that  there  was  no  ex- 
press consent  given  and  that  there  was  noth- 
ing said  a  pen  that  subject.  When  asked 
Whether  he  gsvo  permission  to  eonstruet  the 
road  or  to  travel  thereon,  he  answered: 

**No,  I  dl^'t  give  any  pwnilision-— dldnt  ssy 

nothing. 

"Q.  He  had  your  consent?  A.  He  never  ask- 
ed ae." 

So  it  is  AKwzent  that,  when  the  road  was 
originally  constmcted  and  need,  no  objection 
Was  made  thereto  by  the  owner  of  the  land. 
He  acqnlesoed  In  what  was  done.  It  Is  tme 
that  he  and  his  successors  in  interest  also 
Qsed  the  road,  and  it  is  true  that  other  par- 
ties desArlng  to  go  to  the  borne  of  tbe  req>ond- 
«it  also  used  the  road.  As  Is  said  in  9  B. 
0.  U  i  88,  p.  773,  ntentag-  to  user: 

"It  Is  sometimes  declared  that  it  must  also  be 
ezdosive,  bnt  the  terra  'exdosive  use'  do«s  not 
mean  that  no  ime  may  use  the  way  exeeilt  tbe 
cjaimant  ei  the  easement  It  means  no  more 
than  that  hli  right  to  do  so  does  not  depend  on 
a  like  rl^t  In  others." 

We  are  of  the  oplni<Hi  that  tbe  evidence  does 
not  disclose  that  the  right  to  use  tbe  road  was 
a  mere  Ucmse  or  a  tempera  permlsslTe 
right  It  shows  that  the  Hgbt  was  given  as 
a  matter  of  course  for  an  indefinite  use  by  tbe 
re^ndent,  and  therefore  when  he  bad  used 
the  road  for  the  required  length  of  time  he 
acquired  a  prescriptive  right,  notwithstanding 
the  fact  that  the  owner  of  tine  servient  estate 
and  otbers  who  desired  to  go  npon  the  road 
also  used  It  We  are  of  the  opinion,  there- 
fore, that  the  court  did  not  err  In  refusing  to 
dismiss  the  action. 

[4]  Ai^llant  next  argues  that  there  was 
no  hostile,  notorious,  continuous,  adv»w  user 
under  a  claim  of  right  for  a  sufficient  length 
of  time  to  ripen  Into  a  prescriptive  right  in 
tbe  reiqwndent  We  think  the  evidence  Is 
dear  upon  these  questloDs.  As  we  have  al- 
ready said,  the  evidence  shows  conclusively 
that  the  respondent  and  the  predecessor  of 
the  appellant  constructed  the  road  for  their 
own  use  and  tor  others  who  might  desire  to 
use  It.  This  use  was  continued  unlntorrupt- 
edly  by  respondent  for  a  period  of  more  than 
90  years.  Thweafter,  this  appelant  acquired 
the  servloit  eetato  and  undertook  to^  and  did, 
obstruct  the  road,  tear  up  tbe  bridges,  and 
refused  respondent  permission  to  travel  there- 
on. If  a  right  of  way  can  be  acquired  by 
prescription,  we  think  it  plain  that  the  re- 
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•poDdent  uquired  sncb  rii^t  In  tMs  casft. 
la  ttie  case  ot  Wasmund  t.  Harm.  36  Wasb- 
170,  T8  Pac  777,  we  held  that  an  easemoit  of 
a  right  of  way  across  ttie  land  of  another,  In 
favor  (mC  an  adjoining  owner,  may  be  acquired 
by  adTerse  user  for  the  p^od  of  llmltatlonB 
for  quieting  title  to  lands — ^wUdi  is  10  years. 
In  Van  De  Vantor  v.  Flaherty,  37  Wash.  218, 
79  Fac.  794,  we  held  to  the  same  effect,  say- 
ing: 

witness  Wilcozen  occupied  the  land 
now  owned  by  the  plaiotUT  from  1884  to  1898, 
and  during  all  Qiat  period  he  used  tbe  roadway 
in  question,  and  expended  flOO  In  building  Uie 
roadway,  and  keepi^  tlie  same  in  repair.  This 
witneos,  and  his  successm  in  InterMt,  used  the 
roadway  condno^Iy  for  nearly  !il>  years,  with- 
oot  lot  or  hindrance  from  any  person,  and^  dur- 
ing all  said  time,  expended  more  or  less  money 
in  keeping  the  road  in  repair  and  fit  for  public 
travd.  We  tbink  tbe  testimony  ample  to 
tsbtish  a  roadway  by  prescription,  under  the 
dedsiona  of  this  court.  •  • 

^nie  same  is  tme  iB  this  case.  O^respond- 
cat  here  had  used  the  road  coDttnnonsly  tor 
a  period  of  more  than  80  years.  He  bad  ex- 
pended labor  and  money  upon  It  In  building 
bridges  and  in  repairing  it,  and  no  objection 
was  made  thereto  by  the  owner  until  the  ap- 
pellant acquired  the  tract,  when  be  then  ob- 
structed the  rrad,  tore  up  the  bridges,  and  xe- 
foaed  the  z«spoDdent  tbe  right  to  trard  tbe 
aani& 

We  are  satisfied,  under  all  the  facta  of 
tbe  cas^  that  the  reapon&nt  bere  acquired 
a  right  by  prescription  to  tbe  use  ot  ttiis  toad. 

The  Judgment  appealed  from  Is  therefore 
afllrmed. 

HOLCOHB,  PABKBB.  PUIXEBTON,  and 
ICAIN,  jrj^  concur. 


JOHNSTON  T.  SPOKANE  ft  I.  B.  B.  Oa 
et  al.   (No.  1467«^ 

(Snpruae  Court  of  Wasbtngt<ni.  Jan.  2, 1919.) 

1.  FB&un  •ssW-DzaoomBX— DxLiSBilOB  ur 
DraooTsar. 

Defrauded  party  must  be  diligent  in  making 
inquiry,  means  of  knowledge  being  equiTalent  to 
knowledge. 

2.  LlHITATION   OF  AOTIOHS  «aDl(HK2)— GoK- 

oEAXMEirr  or  Causb  or  Aonon-rAocssTAn- 

ifBHT  or  Facts. 
Mere  silence  is  insaffldent  concealment  of 
fraud  to  interfere  with  the  running  of  t2ie 
statute  of  limitatfans,  where  facts  are  readily 
ascertalnaUe ;  s«ne  hindrance  to  diseorery  or 
fraudulent  concealment  behig  necessary. 

Z.  linciTATioN  or  Aonons  ^a>iOO(ll>— -Dn- 

OOVUT  at  FSADD— OPPOBTU  aiTI  TO  DVTBOT. 

Where  scbool-teacher,  who  wss  shrewd  and 
flkillful  inTestor,  wo  Induced  to  pniAase  "pre- 
ferred risbts"  of  a  onporatlon,  maUng  bar 


merely  Us  uwseenred  creAUor,  hy  repiestutattsa 
thu  tt  was  prrfsned  stock,  her  actioB  for  frand. 
brongbt  eitfit  yearn  aftw  pnrchaae,  waa  barnd 
by  UmitatioBs  under  Ben.  Code  1910,  |  V5A, 
and  section  1S9,  sabd.  4,  notwiastanang  dis- 
covery of  real  nature  of  investment  several 
months  before  commencement  of  stall ;  she  hav- 
ing had  opportunity  to  make  such  discovery  up- 
on receipt  of  certificate  desoibing  chsrscter  «( 
Intsstmsnt 

4.  IFftAun  *=33e  —  Bbikoino  or  Acnoir  — 

IiACHZS, 

Where  sbrevd  and  skillful  investor  was  In- 
duced to  pnrcbase  "preferred  rights"  of  a  cor- 
poration by  representations  that  it  was  prefer- 
red stock,  her  action  for  fraud,  tHwogbt  eight 
years  after  transaction,  though  her  certiftcats 
describfld  real  nature  of  inveatment,  waa  bansd 
by  laches. 

Bn  Banc. 

Appeal  from  Snparior  Court;  Spokane 
Oounty. 

Action  by  MolUe  Johnston,  oAe  MoUle 
Thnn«nan,  against  the  Spokane  ft  Inland 
Bmplre  Ballroad  Company,  a  corporatkm. 
and  another.  Judgment  of  dlsmlwal,  and 
plaintiff  appeals.  AflBrmed. 

Happy  ft  Happy,  A.  B.  Barnes,  and  Geo. 
W.  Belt,  nil  <tf  SpiHuiMk  and  JtAn  B.  John- 
ston, <Kt.  Seattle,  for  appelant. 

Orarea,  Klaer  ft  Graves,  of  Spokane  for 

HOIiCOUB.  J.  Be^oodent  Spokane  ft  In- 
land Brapire  Railroad  Company  is  a  domeatic 
corporation,  organised  for .  the  porpoae  tff 
building  and  maintaining  an  electric  inter- 
urban  railway  system  and  for  other  parpoees 
in  the  states  of  Washington,  Idah(^  and 
Oregon.  It  took  over  the  propertlai  of  ser- 
er«l  existing  companlea  and  organlaed  wlOi 
$10,000,000  capital  stock,  aU  of  wUck  bad 
been  sobacrlbed  to  ttie  Umlt  of  its  capltaUn- 
tton.  The  promoters  wanted  an  addltiooal 
stock  issue  or  a  Becurtty  whlcb  could  be  sold 
in  ttie  market  In  addition  to  the  btrnds,  bnt 
did  not  miut  a  predterred  stock,  wtatcb  ther 
were  advised  was  unauthorised  by  our  looal 
laws,  or  whidi  could  be  voted  as  other  stock ; 
and  they  wanted  a  etocfc  V  security  which 
could  be  rettrsd  at  pleaanre.  After  a  great 
deal  of  1^  oonsoHation,  tbe  Arttdee  of 
incorporation  and  the  bgr-lawB  were  amended, 
tbe  by-laws  so  aa  to  diange  preferred  otodc 
to  preferred  oertiflcatee;  and  npon  farther 
objection  the  by-laws  wen  finally,  on  October 
:  25, 1906,  amended  to  change  prd!6nea  certif- 
icates to  "prefiarred  rights." 

Thereafter  over  16,000,000  worth  of  "pre- 
ferred Tltfittf*  were  Issued  and  sold  In  tbe 
market,  at  home  and  abroad.  Bespondent 
OrlnneU  and  family  have  been  acquainted 
with  and  inttmato  friends  of  appellant  for 
27  years,  and  through  bis  corporation  be  had 
ioprcaanted  the  appelant  in  numerous  praa^ 
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«Me  bostness  TOitims.  Appellant  bad  the 
utmost  coBfldoice  In  Oriimell  and  was  wUllng 
to  b^tere,  and  did  beUere,  that  any  bTulneas 
veotnre  which  he  would  offer  or  recommend 
woQld  be  safe  and  profitable.  On  Jnly  IB, 
1907,  QrtniMll  wrote  Oe  appelant  the  follow- 
ing letter: 

"Spokane,  Wash.,  July  13—07. 

"Miss  Mollie  Thuneman,  SuUlTan,  lUinoia— 
Dear  Mollie:  Beferring  agiain  to  your  letter  of 
July  7th,  win  say.  that  I  would  advise  you  to 
ioTest  the  f 2,000  you  sent  me,  which  yon  aay 
Is  your  fatlier't,  in  the  preferred  stoefc  of  the 
Spokane  ft  Inland  Empire  Baflroad  Company, 
nils  stock  can  be  had  a£  990,  pays  6  per  eent 
dividend  and  1^  per  eeuL  annually,  wUdi  Is 
practically  6  per  cent.  Interest.  The  eonpany 
has  the  right  to  redeem  this  stm^  by  paying 
$185  for  It,  and  wiU  probably  do  so  In  a  few 
years.  I  would  alao  advise  you  to  put  about 
$2,000  into  the  Common  stock,  which  does  not 
pay  a  dividend  at  the  present  time,  and  the 
earnings  of  the  road  are  coming  up  so  fast  thtt 
I  antidpate  within  a  year,  or  a  year  and  a 
half,  this  stock  will  go  to  par.  I  have  recently 
pat  some  IBO^OOO  of  my  own  fnnds  into  this 
Btod^  and  I  bdiere  my  indfaunt  la  sound  on.the 
propomtion.  X  believe  the  common  stock  of  the 
Spokane  ft  Inland  for  a  speculation  is  better  at 
any  time  than  any  real  estate  investment  you 
can  go  into. 

"Consider  this  matter  carefully,  and  write  me 
about  it,  and  if  you  decide  yon  do  not  care  to 
go  into  it,  I  will  loan  out  the  $2,000  for  yon 
on  a  real  csUte  mwtgage,  but  it  will  have  to  be 
loaned  for  three  or  five  years.  I  can  get  com- 
mercial paper  here  payaUe  in  00  days  at  about 
6  per  cent 

"With  kind  peiBonal  regards,  I  sm 
"Youra  very  respectfully, 

"{Signed]  Fred  B.  GrlnneU." 

In  response  to  this  letter,  appellant  direct 
ed  Grinnell  to  Invest  In  the  stock  or  rlgbts 
InTOlTed  here.  She  asserts  tbat  she  thougbt 
she  was  buying  "preferred  stock"  of  the 
Spokane  ft  Inland  Ehnplre  RaOroad  Company 
as  represented  by  Grinn«ll*8  letter,  and  did 
not  Inquire  further  Into  the  matter,  but  de- 
posited the  paper  as  collateral  secnrl^  for 
the  loan  from  her  fattier  In  Sullivan,  111., 
where  she  bad  received  Qie  pape^  by  mail 
from  Grlnnell.  l^ie  document  bad  the  ai>- 
pearance  to  her  of  a  stock  certificate  with  Qie 
word  "Preferred"  printed  across  the  face  of 
It  in  large  red  letters,  and  Is  as  follows: 

"CertlflcBt«  for  C«rtiacate  for 

leu  tban  G  9i  lUgbts  21  lese  than 
lOO  rights.  100  rlgbts. 

"Spokans  sad  Inlud  Empire  Rallroail  Oompanr, 
"Inoorporsted  uad«r  the  Laws  ot  tin  State  ot 
Wssblagton. 

"This  cartlfleB  that  HolUe  Ttauasmsno  la  tht  own- 
er of  twentr-two  preferred  rlgbta  of  the  Spokane 
and  Inland  Empire  Railroad  Company  of  tbe  par 
value  of  one  hundred  dollars  (9100)  each,  transfer- 
sbto  only  on  the  books  of  aald  oompany  by  the  own- 
er la  person,  or  by  auly  antborlsed  attorney,  upon 
the  aarrender  bereof  properly  Indorsed.  Said  pre- 
ferred rigbta  are  part  of  an  Issue  of  |10,00O,0O0  par 
value.  Issued  and  to  be  issued  under  tbe  authorlsa- 
tlMi  and  subject  to  tbe  provlsiona  ol  section  0,  ar- 
ticle oas  of  tlis  tv-laws  ol  the  oonpsay  as  the  sams 


were  en  Oefober  Sth,  MX  TSfersaee  to 

which  seoUon  la  b«rebr  sude  with  the  same  tores 

and  effect  as  If  tbs  same  were  Incorporated  herein. 
The  holder  of  this  certUteate  by  aooeptanca  there- 
of hereby  agrees  to  the  terma  sad  omdiUons  oC  esld 
aeotlM.  sad  any  amsndiDsnts  thereto  mads  sa  tbers- 
In  provided,  and  to  any  step  or  aetlon  hereafter 
taken  or  done  In  accordance  with  said  section,  or 
any  such  amendment  tbereto. 

"The  preferred  rli^ta  represented  by  this  certlfl- 
cate  and  this  eertUcat*  ars  redeemable  at  any  time 
at  the  optlea  of  the  oompany  by  the  payment  of  |U5 
for  each  $100  of  aald  preferred  rights  and  all  ac- 
omed  and  unpaid  dividends  tbereon.  This  certifi- 
cate la  not  valid  uoUl  oonnteralgned  by  tbe  regis- 
trar. 

"Witness  the  seal  of  tbe  company  and  tbe  signa- 
ture of  Its  duly  authorised  officers  tbls  2d  day  of 
August,  IMT. 

"Tbla  eertlBcate  Is  transferable  either  la  New 
York  City  or  Spokane.  Wasblngton. 

"Registered  August  S,  1907.  Norttaweet  Iioao  ft 
Trust  Company,  by  Adolph  Oalland,  Registrar. 

"Countersigned  Augttst  I,  VM.  Unloo  Trust  Com- 
pany of  Spokane,  Transfer  Meat,  by  James  C.  Ooa- 
olngban,  Seerstary. 

*'[U  S-l  W.  O.  Davidson,  Secretary. 
"Jay  P.  Graves,  President. 
"Rights  $tOO  each." 

After  the  parchase,  rec^t,  and  hypotheca- 
tion of  this  instnunmt  at  SuUivan,  111.,  ap- 
pellant came  to  Spokane  and  spent  about  six 
weeks  there  in  the  fall  of  1907.  She  married 
in  1900  and  went  to  live  in  Everett,  Wash. 
Her  husband  la  a  lawyer  and  was  In  Spokane 
In  1910  and  at  several  subsequent  times, 
attending  to  her  bnsluess  interests. 

Two  quarterly  dividends  were  sent  to  ap- 
pelant In  lOOS,  but  none  thereafter,  although 
she  inquired  of  Grlnnell  for  the  subsequent 
dividends,  and  was  informed  by  him  tbat  tbe 
dividends  were  cumulativa  In  August,  1909, 
Grinnell  wrote  ber  in  IlUnols  telling  ber  at 
a  big  wreck,  known  a^  tbe  GUMw  wreck, 
the  company's  line,  and  tbat  because  of  It  be 
could  not  tell  when  tbe  company  would  re- 
sume payment  of  dividends  on  the  "preferred 
stock."  Apparently  in  reply  to  that  letter, 
she  wrote  him  from  Illinois  tbat  he  need  not 
be  worried  on  her  account  because  the  rail- 
road company  was  not  paying  a  dividend ; 
that  no  reasonable  person  could  expect  every 
venture  to  be  a  success,  and  that  If  she  lost 
the  money  she  would  not  wony  ov«r  it;  that 
she  had  always  believed  In  tbe '  enterprise^ 
and  still  did  believe  in  it. 

Supposing  that  tbe  dlvldoidg  were  cumula- 
tive^ she  did  not  further  concern  berself 
about  them  until  about  1910-11,  when  she 
again  inquired  about  the  nonpayment  of  divi- 
dends^ and  Grinnell  Id  formed  her  that,  on 
account  of  the  Gibbs  wreck  and  the  Paloose 
floods  washing  out  portions  of  the  company's 
lines,  the  company  was  still  in  such  condition 
that  it  could  not  pay  dividends.  In  the  early 
part  of  1915,  appellant  again  Inquired  of 
Grinnell  about  tbe  condition  of  ber  stock  or 
security,  which  Inquiry  was  Ignored.  She 
took  up  the  matter  with  the  railroad  company 
and  the  Public  Service  Commission;  but  fail- 
ing to  get  satisfaction,  and  being  informed  by 
tbe  company  that  she  had  not  purchased 
"prefsrred  stock,'*  sli«  gent  to  SulUvan,  Ill„ 
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for  the  certlflcate.  Within  two  months  after 
tba  raflroRd  company  Infonnea  her  tiiat  It 
bad  not  aaii  her  preferred  stock,  ^pellant 
commenced  her  action,  praying  that  her  al- 
leged contract  of  pnrchase  of  "preferred 
ri^ta**  be  rescinded  and  that  abe  have  and 
recorer  from  defendants  and  each  of  them 
Qie  sum  of  $1,080,  with  interest  from  Angast 
2, 1912.  Hespondents  beaded  two  affiimatlTe 
defensee  the  statute  of  IlmltaUonB  and 
Iftdies. 

Appellant  dalms  the  rltftit  to  rescind  the 
contract  of  sale  and  recover  the  money  she 
paid  for  Oi^  preferred  rights  on  the  gnmnd 
that  the  company  was  without  power  to  issue 
the  preferred  rights,  and  that  there  was 
mlsr^nesentatloa  by  OrlnDtfl,  Its  agent,  in 
making  the  sale.  There  Is  an  elaborate  dis- 
cussion by  counsel  for  both  sides  upon  the 
question  of  whether  the  company  was  with- 
out power  to  Issue  the  "^r^ttrred  xlgbtst"  so 
called,  and  whether  the  issue  was  therefore 
ultra  Tires. 

Disregarding  the  discussion  as  to  whether 
llie  transaction  was  ultra  vires,  we  shall 
pass  at  <mce  to  consider  tfae  questions  of  tbe 
statute  of  limitations  and  ladies,  which  we 
consider  determinative  of  appellant's  rights 
In  this  action.  The  transaction  havii^  been 
consanimated  In  1907  and  the  suit  having 
been  otnnmenced  in  1915,  it  ia  contended  by 
appellant  that  tShe  had  no  knowledge  and 
no  means  of  knowledge  of  the  dec^tlon  and 
fraud  upon  ber  until  within  a  few  months 
b^ore  she  commenced  the  suit,  and  that  she 
was  lulled  into  a  feding  of  trust  and  reliance 
by  Orlnnell  until  she  was  finally  Informed  by 
the  company  in  1916  that  she  bad  not  pnr- 
diased  preferred  stodc  at  alL 

Rem.  Code,  1 1S6,  and  sectkm  108;  stibd.  < 
Is  as  follower 

"The  period  prescribed  In  the  preceding  see- 
tion  for  the  commencement  of  actions  sball  be 
as  follows:  •  •  • 

"Within  three  years.  •  •  • 

"An  action  for  relief  upon  the  ground  of  fraud, 
the  cause  of  (sndi]  action  *  *  •  not  to  be 
deemed  to  have  accrued  until  the  discovery  by 
the  aggrieved  parly  of  tbe  facts  constitatlng  the 
fraud.  •  •  •*» 

Whatever  was  the  exact  nature  of  the 
Instrument  pun^sed  by  ai^llaut — and  It 
possibly  falls  within  the  doudy  category  of 
undeflnable  corporate  instruments  called  de- 
bentures (1  BouTler  [8d  Sd.]  p.  84) — ^It  was 
received  by  appellant  who  was  a  woman  of 
mature  years,  a  shrewd  and  skillfnl  investor, 
well  educated,  bad  taught  school  In  Spokane 
for  16  years,  and  was  manifestly  able  to 
read  and  understand  the  terms  and  provl- 
stons  of  the  instrument  It  Is  Inconc^vable 
that  upon  her  tecdpt  of  the  Instrument  at 
Bnllivan,  111.,  die  hypothecated  It  at  once  for 
a  loan  wiQiout  understanding  Its  contents. 
It  was  plainly  headed.  "Certlflcate  for  Pre- 
ferred Rights;  Rights  22,"  and  began  the 
ststement  of  Its  inrovlslona  with  the  certlfl- 


cate fihat  she  the  omar  of  22  i»aCscna 
rights  of  the  Spokane  ft  Inland  Bmplre  Rail- 
road Ommany*"  etc;  ThB  terms  Uim  iwo- 
Tlded  how  UuhZlgbts  sboold  be  transferred; 
tbat  tbey  were  part  of  an  laiae  ct  ^JQOOJOOO 
par  valne^  Issued  and  to  be  Issued  under  tbe 
antborlsatton  and  subject  to  tbe  provislims  of 
a  certain. artide  and  section  of  tbe  by-laws  of 
the  company  as  amended  on  October  2S,  1906 ; 
and  that  a  reference  to  tbose  by-laws  **is 
hereby  made  with  the  same  force  and  effect 
as  If  same  were  incorporated  herein."  The 
ootificate  fnrtbra  jwovided  that  the.  boldw  of 
it,  by  acceptance  thereof,  agrees  to  the  terms 
and  ooodltlons  of  Itbe  section  of  by-lans 
referred  to  and  any  amendment  thereto  made 
as  therein  provldfkl,  and  to  any  sti^  or  ac- 
tion thereafter  takea  or  done  in  accordance 
therewith,  or  any  sudi  amendment  thereto. 
It  plainly  provided  that  the  preferred  rights 
represented  by  the  certificate  weie  redeem- 
able at  the  option  of  tbe  company  by  the  pay- 
ment of  $135  for  eadi  $100  of  such  preferred 
rlghta  The  Instrument  bore  upon  its  face 
in  red  Ink  in  large  type  the  word  "Preferred." 
Vbe  by-laws  referred  to  in  tbe  Instrument 
and  by  Orlnnell  in  his  letters  to  appdlaat 
provided  fOr  the  paym^t  of  dividends  and 
1^4  per  cent  Interest  quarterly,  subject  to  tbe 
ability  of  the  company  to  pay.  It  would  be 
impossible  for  a  person  of  ordinary  Intelli- 
gence, njudi  less  a  person  of  the  Intelligence 
and  ability  of  an;>eUant,  to  have  misunder- 
stood the  contents  of  this  instrument  up(m  a 
casual  reading  thereof,  and  certainly  she 
could  not  have  beei  misled  by  any  statement 
to  ber  by  Grinnell  that  the  issue  was  of 
preferred  Btodc.  Bven  bad  it  been  of  pre- 
ferred stock.  Its  Tolue  might  have  been  no 
better  and  possibly  less  than  this.  This  in- 
strument whUe  It  was  neither  capital  stock 
nor  an  Incumbrance  upon  the  property,  waa 
undoubtedly  an  Instrument  acknowledging 
indebtedness  and  agreeing  to  pay  dividends 
and  interest  for  the  money  received  and  a 
considerable  bonus  In  addition  thereto.  But 
it  Is  immaterial  what  It  was  precisely,  for, 
havlilg  it  and  knowing  Its  contents  and  being 
required  by  the  terms  thereof  to  refer  to  tbe 
by-laws  of  the  company  for  further  Informa- 
tion as  to  Its  obUgatlon,  she  could  not  daim 
that  she  bad  been  deceived  by  misrepresenta- 
tions on  the  part  of  Grinnell.  even  conceding 
him  to  be  the  agent  only  of  tbe  oonqtany  In 
the  transaction. 

We  have  always  hdd  that  a  party  whose 
rights  rest  upon  a  written  Instrument  whlcb 
is  plain  and  unambiguous,  and  who  has  read 
or  had  the  opportunity  to  read  tbe  instru- 
ment, cannot  claim  to  have  been  misled  con. 
cemlng  its  contents  <«  to  be  ignorant  of 
what  is  provided  therein.  Sherman  v.  Swee- 
ny, 29  MTash.  821.  69  Pac.  1117;  Hubentbal  t. 
Spokane,  etc.,  B.  do.,  48  Wash.  6T7,  86  Pac. 
955;  Golle  v.  State  Bank.  S2  Wash.  437,  100 
Pac.  9&i.  And  that  "'whatever  Is  notice 
enough  to  excite  attention  and  pot  tbe  par^ 
on  guard  and  call  fiflr  tnquliy  ia  notice  oC 
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tfreryOsSag  ta  wbiA  nch  taqabr  mitfit  Iwv* 
lad.  .Wben  a  penan  baa  suffldeDt  IniSorma- 
tkn  to  lead  him  to  a  Cact,  lie  atiaU  be  deemed 
coumaant  of  It'  •  •  •  The  presnrapUon 
la-  fliat  If  Am  paity  aflEected  by  any  Crandiir 
Init  ttanaacUim  or  management  m^ht;  wJtb 
wdlttary  care  and  attention,  have  seasonably 
detectad  It,  he  aeaaonaUy  had  actual  knowl- 
edge of  It"  Deerlng  t.  Holcomb,  26  Waah. 
688k  «7  Fna  210,  C61. 

[1]  A  party  defrauded  mnat  be  diligent  in 
making  inqnlry.  The  meana  of  knowledge 
are  eqalvalmt  to  knowledge.  A  <ilew  to  the 
tact  which,  If  followed  np  diligently,  would 
lead  to  dlaoorery,  la  in  law  equlTalent  to  a 
diacovery.  Norrls  Haggin  (C.  C)  28  Fed. 
27S;  Irwin  t.  Bblbrook,  32  WadL  849,  7S 
Pae.  360;  Kline  t.  6a11and,  63  Wash.  501. 
102  Pac.  440;  Uhlbright  t.  Molcahy,  78 
Wadh.  9, 138  Pac.  314. 

"A  party  leekiiig  to  readnd  for  fraud  or  falae 
representationB  must  io  wo  within  a  Teasonable 
time,  and  the  right  i«  lost  by  fftlltire  to  act 
promptly  on  discovery  of  the  fraud,  or  after  it 
might  have  been  discovered  by  Ae  vtrf  of  doe 
diligeaee."  13  a  J.  616;  Thomaa  MeOns. 
19  Wash.  2S7,  63  Pac;  lOL 

[2]  And  mere  silence  is  not  sufficient  con- 
cealment of  fraud  to  interfere  with  the  mn- 
nlng  of  the  statute  of  limitations,  where  the 
facts  are  readily  ascertainable.  There  mnst 
be  some  hindrance  or  impediment  interposed 
or  some  fraudolwt  omcealment  Igr  the  de- 
fendant to  hare  that  effect.  8a(Aman  t. 
Gempbell,  16  Wasb.  67,  45  Pae:  866;  KHae 
T.  Galland,  supra. 

[1, 4]  We  ai«  tttraefbre  eonrliKeil  that  ap> 
pellant'a  action  i«  barred  both  by  her  own 
ladM  and  by  tlie  atatate  of  limltattooa. 

Jndgmant  afflnaed. 

MAIN,  O.  J.,  and  PABXBR.  JIA0KIN- 
•TOSH.  MITGHBLI4  MOUNT,  rULUBR- 
TON,  and  TOIAt&N,  JJ..  ooocor. 


BIBL  T.  UNION  rUEL  ft  ICE  CO.  at  aL 

(No.  14601.) 

<Ehqpnma  Oeort  of  Waridngton.  Jan.  8^  16190 

1.  WimESBBS  «3»224— BxAHnfATioif— PaAun. 

Where  fraud  is  charged,  great  latitude  will 
be  permitted  In  examination,  especially  of  hos- 
t&e  witnesses,  bvt  evidence  wholly  outside  of 
issue*  and  baving  do  bearing  on  allegsd  sdsrep- 
icaentatlons  will  not  be  admitted. 

3l  OOBPoaATiONS    <8=» 80(12)   —  Prkteebed 
Bights  —  TnAnarss  —  MisaEPKBSEnTATioiia 
— Pludiho  AMD  Paoor. 
In  aetirai  to  xeoow  pordisse  price  of  pre- 
tend rights  of  eorpoiatloB  becansa  of  traodn- 
lent  repreaentations  iadnchig  pnrchase,  evidence 
■■  to  tiie  a*i«*'f<»T  cmditioD  of  the  corporati<HL 
was  admissible,  thongh  there  was  no  direct  al- 


«B»Far  ofhw  esses  ••* 


8ia 

l^tiOQ  of  mlsreivasaitation  as  to  Ha  oondltioa» 
where  misrepresentations,  alleged,  ,  ftvorably 
fximpared  the  corporaUon  to  other  corporations, 
and  iaferentially  at  least  were  made  to  repre- 
aent  the  corporation  to  be  in  better  oondhion 
than  facta  warranted. 

3.  Plxadino  «=5>239(3)  — AUSKiniENT— Con- 

TIKUAnCE— DlSCBCnON  OF  OOURT. 
Where  plaintiff  requested  permission  to 
amend  complaint  so  as  to  make  certain  evi- 
dence admissible,  it  was  within  court's  discre- 
tion, upon  defendant's  claim  of  eurpriee,  to 
make  amendmeDt  conditioned  upon  continuance 
of  cense  at  plaintiff's  expense. 

4.  Thiai.  «=»413— ExcLTTSTO^r  or  Brroxirofr—  * 
Waiveb  or  Right  to  Oompiwun. 

Where  court  upon  plaintiff's  request  allow- 
ed amendment  to  complaint  so  as  to  make  cer- 
tain evidence  admissible,  conditioned,  because  of 
defendant's  claim  of  eurprise,  upon  continuance 
at  plsintUTs  expense,  plaintiff  after  refusing  to 
amend  upon  such  condition  could  iiot  complain 
of  exdoaion  of  sudi  evidence. 

6.  COBPOEATIONS  «»80(10)-«ALB  OF  BiaBTS 

— Fraud uLHirr  BsraaaERTATioRB— Amu(< 

Aires  OF  Salb. 
Purchaser  of  preferred  righto  ot  corporation 
affirmed  the  sale  of  such  rights  alleged  to  have 
beoi  induced  by  fraodnlsnt  represeutatiaiia, 
where^  widi  knowledge  of  the  frandttlant  char- 
acter of  the  representations,  he  dMiaodad  tte 
dividends  due  on  sach  rights. 

&  CbapoftATxoHS  «=371— Paxrva^xo  Highto— 
Aqthobut  to  IsacK. 
Corporation  having  general  power  to  borrow 
monqr  and  Incur  indehtednoes  waa  authori)«d  to 
iasne  preferred  rights,  constftntiag  neither  capi- 
tal stodc  nvr  an  Incumbrance  on  the  proper^, 
and  menly  acknowledging  indebtedness  and 
agteslDg  to  pay  dMdends  and  faterest  for  mon- 
ey recelTed  and  bonna  In  addition  thereto. 

Eta  Banc. 

Appeal  from  Sopwior  Ooart»  AOanm.  Coun- 
ty ;  7<Ain  B.  Davidson,  Jndge. 

Action  by  Augnst  Biel  against  the  bhXott 
Fnel  ft  Ice  Company  and  others.  Judgment 
for  defendanta,  and  plaintiff  appeals.  Af- 
flrmed. 

a.  a  Lorall,  of  RUsTiUe.  tor  appellant 
Frederick  W.  Dewart,  of  SjKricane,  Bert 
LUm,  of  ProBser,  and  U  H.  33nnni,  of  Spo- 
kane, tor  reqMmdenta. 

TOLMAN,  J.  This  action  was  brought  to 
recover  the  pnrchase  price  paid  by  appellant 
for  preferred  rights  Issued  by  the  Union  Pael 
ft  Ice  Company,  a  corporation,  one  of  the  re- 
spondents; appellant  alleging  that  he  was 
induced  to  make  the  purchase  aud  part  with 
his  money  by  false  and  ft«udulent  represen- 
tations as  to  material  facta,  upon  which  be 
rdled. '  Findings  and  Judgment  belOw  were 
in  ta.vor  of  respondenta. 

Appellant  alleges  In  his  complaint  aa  con- 
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stltntliiK  an  of  file  representations  made  to 
Induce  tbe  purchase  by  him,  the  following: 

"That  leading  ap  to  the  sale  of  the  aaid  *pre- 
ferred  risht^*  the  aaid  B.  F.  VfMggoave  made 
the  following  oral  represeDtattoas  to  tbim  plain- 
tiff: 

"1.  mat  W.  J.  Lansins'liad  toM  Urn,  the 
anSd  Waggoner,  that  the  Union  Fuel  ft  Ice  Conn 
pan7  waa  doing  a  better  builness  and  vaa  a 
better  inTestment  dian  the  RitxvUle  Trading 

Oompanr. 

"2.  That  tbe  German  American  State  Bank 
of  Bitzville  was  better  than  any  bank  in  IUt>- 
ville,  but  that  an  investment  in  the  Union  Fuel 
&  Ice  Company  was  better  than  an  investment 
in  any  bank  In  BitavUle. 

"3.  That  the  interest  which  aaid  Waggoner 
was  offering  for  sale  in  tiw  Union  Foel  ft  lee 
Oompany  was  *prefenred  stocks  and  bore  Inte^ 
est  at  the  rate  of  8  per  cent,  per  annum. 

"4.  That  defendant  B.  F.  Waggoner  waa  en- 
deavoring to  sell  $40,000  worth  of  'preferred 
stock'  in  the  Union  Fuel  ft  Ice  Company;  tiiat 
the  only  indebtednesa  against  said  Union  Fad 
&  Ice  Company  was  a  real  estate  mortgage,  and 
the  money  to  be  derived  from  tlie  sale  of  the 
said  stock  was  to  pay  off  a  certain  real  estate 
mortgage  amonntlng  approximatdy  to  92S,00U. 

"5.  That  one  C.  H.  Clodius  had  invested  fl.- 
000  in  the  Union  Fuel  ft  Ice  Company. 

"6.  That  one  F.  E.  Robbins,  who  was  then 
and  there  a  very  rich  man,  had  invested  $1,000 
in  'preferred  rights'  of  the  Union  Fuel  ft  loe 
Company. 

"That  all  of  said  represenUtions  were  false, 
and  were  known  to  tht  maker  thereof  to  be 
false,  and  were  made  with  the  intent  to  dieat 
and  defraud  this  plaintiff,  and  tiiat;  if  the  said 
representations  and  each  and  aU  of  than  had 
not  been  made,  then  this  plaintiff  would  never 
have  purchased  the  so-called  'preferred  rights,' 
and  would  not  have  given  defendants  the  som  of 

It  will  be  observed  that  there  la  no  direct 
allegation  In  the  complaint  tliat  the  financial 
condition  of  the  Union  Fuel  ft  Ice  Company 
was  misrepresented.  Assignments  of  error  1, 
2,  and  S  are  baaed  upon  the  refusal  of  the 
trial  court  to  admit  obtain  evidence  relating 
to  the  financial  omditlMi  of  tbe  Union  Fuel 
ft  Ice  Company  and  certain  representatlous 
said  to  have  been  made  to  otbm  aa  to  Its 
financial  affairs. 

[1-4]  WUIe  it  is  true  that,  when  fniud  Is 
cfaarsed,  tta  court  should  allow  the  greatest 
latitude,  eqiedally  in  the  examinattou  of  hos- 
tile witnesses,  yet  that  rule  does  not  require 
the  court  to  listoi  to  evidence  wholly  outside 
the  Issues  and  which  has  no  bearing  upon  the 
repres^tations  which  are  alleged  to  have 
been  fraudulently  made.  Still,  in  this  case 
the  fraudulent  representations,  as  alleged  In 
the  comi^lnt,  If  made,  and  if  false,  were,  In- 
fereutlally  at  least,  made  for  tbe  purpose  of 
showing  that  the  fluancial  condition  of  die 
company  was  better  than  the  facts  warranted ! 
in  order  to  Induce  appellant  to  puicbaae^  and 
we  think  inquiry  should  hare  be«i  permitted 
into  the  subjects  covered  by  these  assign- 


ments, even  thou^  there  waa  no  direct  al- 
legation tiiat  the  financial  condition  of  tht 
company  was  mlBrepresented.  Hie  trial 
court,  taowefver,  upon  the  request  of  appellant, 
allowed  an  amoidment  of  the  complaint  so  as 
to  make  sudli  evidence  admissible,  ctmdltloned 
(because  of  respondents*  claim  of  snrprlse) 
upon  a  continuance  of  tbe  cause  at  the  ex- 
pense of  the  appellant,  which  condition  was 
within  the  discretion  of  the  court,  and  appel- 
lant having  refused  to  amend  upon  that  con- 
dition, and  having  elected  to  submit  his  case 
upon  the  evidence  already  admitted  and  be- 
fore the  court,  cannot  now  complain  of  the 
refusal  to  receive  the  evidence  referred  to. 

[C]  We  think  there  was  another  reason  why 
all  of  such  evidence,  tf  admitted,  could  not  be 
permitted  to  change  the  result  While  It  is 
true  that  appellant  was  an  old  man  some  76 
years  of  age,  it  does  not  appear  that  his 
faculties,  other  than  his  bearing,  were  to  any 
extent  impaired,  and  It  does  appear  that 
after  full  Imowledge  of  all  of  the  conditions 
the  ^nitilant  by  his  own  act  affirmed  the 
sale.  The  undisputed  testimony  shows  that 
more  than  a  year  after  the  sale  the  app^ 
lant,  with  as  full  knowledge  of  conditiona  as 
he  bad  at  Hie  time  of  the  trial,  demanded 
the  dlvidrads  tipon  the  pref^red  rights  In 
question,  which  we  think  showed  an  election 
to  afflnn  Uie  sale  and  retain  the  preferred 
rights  as  his  own,  because  npm  no  other 
theory  woidd  be  be  enUtled  to  the  dividends. 
And  even  after  Uie  complaint  tn  ttils  action 
was  pr^ared  and  served,  but  not  yet  filed, 
anwlUnt's  attorney  wrote  to  tbe  reapemdeat's 
attorney,  saying: 

"I  don't  know  whether  it  will  have  any  effect, 
but  whether  this  matter  eomea  on  to  be  beard 
or  not  I  will  file  all  papers  in  court  next  week, 
and  win  tell  the  lUtsviUe  correspondent  ef  Ow 
Spokesman-Review  to  nptl^  Us  paper  of  the 
filing,  unless  this  year's  interest  la  forthcoming. 
If  this  year's  interest  is  paid  to  my  clients,  of 
course,  I  would  be  wilting  to  wait  till  the  end  of 
the  f^  before  proceeding  further,  in  order  to 
give  your  company  a  chance  to  get  in  aom* 
other  sucker  to  take  their  plac&" 

Here  was  sn  open  and  avowed  attempt  to 
induce  the  company  to  pay  the  Interest  on  tbe 
preferred  rights,  vrtildi,  as  we  have  ssld.  could 
only  be  received  by  appellant  as  tbe  owner  of 
such  rights,  and  shows  on  election  to  retain 
the  righto  and  rective  the  income  thereon  at  a 
time  when  he  must  have  known  all  of  tbe 
facto  upon  whidi  he  relies  In  this  cause.  Un- 
der the  rule  long  followed  by  this  court,  ap- 
pellant has  affirmed  the  sale.  Thomas  v.  Mo- 
Oue,  19  WadL  287,  B3  Pac  IQl;  Eldridge  v. 
Young  America,  eto.,  Co.,  27  Wash.  287,  07 
Foe  70B;  AngA  v.  Columbia  Canal  Co.  a» 
Wasb.  650, 128  Fue.  766;  Pearson  r.  QnUans, 
81  Wash.  07. 142  Pac.  466;  Blake  r.  Merrttt, 
101  Wash.  66,  171  Pac.  1013. 

m  The  other  and  final  assignment  of  error 
is:  "The  court  erred  in  sntering  up  tbe  final 
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jodgmait  and  deoae  ^mwit—iiiy  tb»  case." 
Under  this  asBlgnmokt  it  Is  argued  that 
die  Issuance  ot  the  preferred  rlghtB  by  the 
Union  FuA  ft  Ice  Company  was  ultra  Tires, 
and  dnt  those  tt^la  are  void  and  cMC  no  «f- 
Hsct  suae  Is  an  aUetatlOQ  In  the  com- 
plaint to  Ola  ^ect,  but  appdlant  seems  to 
bare  oTcrlookad  tfaia  point  entlrdy  in  the 
trial  behnr,  and  when  sasfgoing  wbozb  and 
prepariiqc  Ida  brte^  and  only  nlasa  it  here 
under  the  guise  of  additional  aothorlttos. 
This  tdOBttcal  awtioa  was  presented  to  this 
court  in  Jcdmaton  Spokane  &  Inland  Bnqiln 
Ballway  Go^  177  Pac.  810;  and.  while  the  de- 
cision in  that  case  is  based  upcn  laches,  yet 
the  court  does  say: 

"This  iuBtrument.  while  It  was  neither  capi- 
tal s£cK^  nor  an  incumbrance  upon  the  propertyt 
was  andoabtedly  an  InstmmeDt  acknowledging 
indebtedness  and  agreeing  to  pay  dlTidends  and 
interest  for  the  money  received  and  a  ctnaidera- 
ble  bonus  in  addition  thereto." 

No  reason  la  now  percdred  why  respondoit 
ml^t  not  Issue  these  preferred  rights  under 
Us  general  power  to  borrow  mon^  and  incur 
mdebtedness  In  carrying  out  Us  corporate  pur- 
poses,  and.  aa  an>dlant  pundused  knowing 
Just  what  be  was  purchasing,  he  should  not 
now  be  permitted  to  complain. 

Jn^mut  affirmed. 

MAIN.  G.  and  MnX)HBLU  MOUNT, 
MACEIlfrOSB.  OBADWIOK^  PABEBB, 
rULUDRXON,  and  BOLOOMB,  JJ.»  coBCor. 


WILSON  et  aL  V.  MEAfiS  et  sL   (Na  1D019.) 

(Soprgme  Oooit  of  Washington.   Jan.  10, 

1819.) 

1.  CosPORA.TioNS  «s»448ff)— ConraAOT  wrra 

PnoUOTEBS— ADOPnON. 

A  contract  between  Oe  owners  of  land 
wMdi  was  cmmyed  to  a  cnporation  later  form- 
ed, the  promoters,  and  one  having  an  option 
«t  the  property,  whidi  was  ad<wted  by  the  cor- 
poration, Md,  in  event  ct  tiw  failure  of  the 
onpontion  to  make  cash  payments  to  the  own- 
ers, to  entitle  them  to  sbsolute  deliver?  of  pro- 
motioD  stock,  and  stock  delivered  to  the  holder 
of  the  option,  all  ^  which  was  held  In  escrow 
for  tbeir  security. 

2.  GOBPOBAmOKS      «S»30<1)  —  PSOKOIKBS  — 
RlOHTB  AOAXnsr  CORFOBATIOK. 

Where  a  corporatioa  adopted  a  contract  be- 
tween promoters,  landowners,  and  one  having  an 
option  on  the  property,  whereby  stock  issued  to 
the  promoters  and  to  the  holder  of  the  option 
was  deposited  to  secOTe  cash  payments  to  the 
ownerSi  htid  that,  tiie  atofft  iisned  to  the  hold- 
er e(  the  opdoB  ha^ng  been  delivered  to  the 
ewBoss  en  the  eorpomtiooli  default,  sodi  pro- 
moters  were  entitled  to  recover  against  the  oor- 
povethn  an  amoui^  in  propmtlon  as  the 


aaoant  psid  by  dsUvety  eC  thair  sM  bore  to 
the  pnnaase  prices 

8.  Ck>BPOBATZ0HS    «S»to09  —  PaOKQTEBB  — 
LlABnjTT. 

Where  a  newly  organised  mining  oompany 
defaulted.  In  paymdits  to  grantors  who  convey- 
ed  propetir  to  the  company,  and  promotion  stock 
issued  to  the  promoter  and  general  manager  as 
well  as  stock  Issued  to  one  having  an  option 
on  the  property  was  delivered  to  the  owner  in 
payment,  fceld,  that  the  promoter  who  had  be- 
come general  manager  and  a  dlreetw  was  not 
individually  liable  to  the  holder  of  Ihe  option, 
00  the  theory  that  the  corporation  which  was 
primarily  boond  to  pay  the  grantors,  was  able 
to  do  so  bat  failed  throu^  the  machhiations  of 
the  promoter  and  genwal  manager. 

4.  Apfku.  Aim  BaaoB  »jhOOO(^— Barow-- 

AUBNBHXBns  BBaABDSS  AS  MaDB. 

Where  aU  (rf  the  testimony  that  could  have 
been  taken  under  any  theory  was  taken,  and 
the  ultimate  rights  of  the  parties  depended 
largely  upon  the  construction  of  a  written 
contract,  held,  that  the  appellate  court,  under 
Rem.  Code  1915,  |  17Q2,  might  consider  com- 
plaint amended  to  conform  to  theory  <m  which 
case  wss  dadded. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
Connty;  Bruce  Blake,  Judge. 

Separate  actions  by  A.  B.  Wilson  and  Bldi- 
ard  Strawhun  against  John  F.  Mears  and 
wlfe^  J.  J.  Hennessy  and  wife,  and  F.  H. 
ft  G.  Gold  Mining  Company,  a  corporation, 
whldi  were  consolidated.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Reversed 
and  rananded.  with  directions  to  enter  judg- 
ments In  fhvor  of  the  individual  defend- 
ants, and  Judgments  In  favor  of  plalntUb 
against  the  otnporate  deftendanls. 

I*  O.  Josssph,  oC  C(AtU1&  for  appdlants 
Mears  and  wife. 

Luby  ft  Pearson,  of  Spokane^  tar  mipel- 
lants  Hnmessy  and  others. 

Bobertson  ft  BJlller  and  Gorffiser  ft  Cordi- 
ner.  all  of  Spokane,  for  respwdents. 

OHADWICE.  J.  Appellants  Hears  were 
the  owners  of  certain  property  in  Stevens 
county.  Wash.  Valuable  minerals  had  been 
discovered  and  the  Mearsee  had  given  re- 
spondent Strawhun  an  option  to  purchase  the 
land. 

Prior  to  the  2d  day  of  Novonb^r,  1916, 
Strawhun  was  engaged  In  the  development 
of  the  property.  An;)ailant  J.  J.  Hennessy 
became  Interested  sod  proposed  to  oiganlze 
a  company  to  take  the  property  over  and 
develop  it.  The  parties,  Mears,  Hennessy, 
and  Strawhun.  thereupon  entered  into  a  con- 
tract, the  material  parte  of  which  follow: 

"  *  *  *  Whereas,  a  corporation  is  Intended 
to  be  formed  under  the  laws  of  the  state 

Washington,  for  the  purpose,  amonp  other 
ttin^,  of  securing  said  land  and  the  timber 
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aitd  nfiMMk  apptartenant  thereto,  ind  ezptor- 
Iiiff  and  derdopiiit  Out  same ;  and, 

"Wbereaa.  it  is  proposed  that  the  Domlnal  cap- 
ital stock  of  said  corporation  shall  be  ¥290,- 
000.00,  divided  into  1.000,000  shares  of  the  par 
Vttlae  of'26  orats  per  riiaie: 

'^ow,  therefore,  It  la  beret?  agreed  aa  fbt 
lows: 

That  itt  vendors  shall  sell  and  the  afore- 
said corporation  Aall  purchase  at  a  price  of 
$10,000.00  the  said  above-described  lands. 

"2.  The  consideraticm  of  the  said  sale  and 
purchase  shall  be  parable  as  follows,  that  is  to 
say,  the  company  diall  Immediately  npon  its 
incorporaion  Issoe  to  the  i^dor  its  capital 
■toek  to  ^e  amount  of  50.000  shareN  whidi 
Shan  be  accepted  by  the  rendonr  as  a  payment 
of  $5,000.00  on  the  parchase  price  of  $10,- 
000.00:  the  balance  of  said  parchase  price  to 
be  paid  iq  cash  as  follows:  $1,000  on  or  be- 
fore the  1st  day  of  March,  A.  D.  1917,  and  di- 
vided aa  follows:  To  J.  Mears  $700.00;  and 
R,  Strawhuu  $300.00;  and  $4,000  on  or  before 
the  28th  day  of  November,  A.  D.  1917. 

"S.  Upon  allotment  of  said  shares  of  stock 
to  the  vendors,  the  vendors  shall  execute  and 
deliver  to  the  corporation  a  good  and  mfllclent 
warranty  deed,  together  with  abstract  showing 
marketable  title  In  vendors. 

"4.  Upon  the  adoption  of  this  agreement  by 
the  corporation  the  trustee  shall  cease  to  be  in 
any  way  personally  liable  In  respect  to  these 
presents  or  anything  done  or  attnnpted  to  ba 
done  in  the  pnrdiase  thereol 

"It  is  agreed  and  vnderatood  hj  and  between 
the  parties  hereto  tiiat  opm  the  Incorporation 
of  aAid  company  the  capital  stock  shall  be  divid- 
ed as  foUowa:  50,000  shareft  shall  be  allotted 
to  the  vendors,  as  hereinbefore  stated;  that 
Richard  Strawhon,  of  Orient,  Washington, 
dalms  an  option  on  tiie  herein  described  real 
estate  and  for  his  said  opdtm  there  shall  be  is- 
sned  to  him  200,000  shares.  100,000  shall  be 
issued  to  the  party  of  the  Becon4  part;  and  aa 
secnrlty  for  the  payment  of  the  balance  of  $5,- 
OOOlOO  iMBtey  paymenls  paynUa  an  the.jK  day 
tji  Mardi,  1917,  and  the  29th  day  of  Novenaber, 
1017,  pax^  of  the  second  part  and  the  said 
Richard  Strawhun  hereby  agree  to  deposit  their 
800,000  .shares  of  stock. of  the  proposed  com- 
pany in  the  Orient  State  Bank,  the  same  to  be 
delivered  to  the  vendors'  npon  the  folltfre  of  the 
company  to  pay  either  of  the  money  payments 
ber^n  riaferred  to  at  the  tinfe  specified. 

"Three  hundred  thousand  abares  of  the  capi- 
tal stock  shall  remain  in  the  treasnry,  intact, 
natil  such  time  as  the  cash  payments  arc  made. 

"It  is  further  undprstood  and  agrcc<l  by,  and 
betwcm  the  parties  bereto  that  the  party  of  the 
second  part  shall  have  Issued  to  him  350.000, 
shares  o^the  capital  stock  of  said  proposed  com- 
pany as  pik>motloit  wtodt  for  the  pnrpoas  of 
financing  said  oorporatioa. 

"*  *  *  It  la  understood  by  and  between 
the  parties  hereto  that  any  ores  taken  or  obtain- 
ed from  tiie  herein  described  premises  shaU  be 
shipped  to  a  smelter  for  treatment,  and  that  40 
per  cent  of  thp  net  smelter  returns  shall  be 
paid  over  to  the  vendors  and  be  appti^d  on 
the  money  payments  herein  referred  lo,  first  on 
the  $1,000.00  until  that  Is  fully  paid,  and  then 
on  the  balance  of  the  $4.0004X>  payment  In 
Uie  event  that  sa^  40  per  oent  of  net  smelter 
returns  fully  satisfied  the  money  paymmts  here- 
in referred  to  ptlet  to  or  at  tiie  data  speeifled 


for  payaiMt,  then  and  la  that  avaat  anlyt  tKe 

said  300,000  shares  of  stock  shall  be  ddlvared 
over  to  sectmd  party  and  the  said  Richard  Straw- 
hun  aa  their  intereats  may  appear,  •  *  •  ** 

Tbe  sppeUant  comptiij  wu  ocguited,  ud 
all  the  formal  thinsa  reaotred  to  be  done  hj 
tbe  oontruit  «m  dou.  Tbe  coagteay,  baw- 
ever.  did  not  meet  tb»  paymeitt  of  91.000 
due  on  Marcii  1, 1017.  Jnat  prior  to  the  1st 
day  of  Marcfa.  Hooneeey  wrote  a  letter  to 
Meiui»  aaj^ins: 

"Spokane,  Wash.,  »-l— 17. 

"Bir.  J.  F.  Meara,  Orlcmt,  Waah.p-Dear  Sir: 
Owing  to  tin  fact  that  the  F,  H.  *  C  QM 
Mining  Oompaiijr  did  not  get  suffieiait  ore  out 
to  ship  to  meet  the  payment  of  $1«000  due  you 
on  the  escrow  agreement  payable  March  let, 
1917,  therefore  you  are  privileged  to  take  .your 
stock  ont  of  escrow  in  said  bank,  aa  In  accord- 
ance with  the  escrow  agreement  I  have  no 
claim  whatever  on  it  Only  wish  tiut  we  had 
got  sufficient  ore  to  meet  the  paymoit  Hie 
letter  is  not  necessary  as  the  agreement  speake 
for  itaelf.  However,  thought  I  would  notify 
you.  And  tbe  certlflcate  tiiat  is  made  ont  in 
my  name  for  100,000  shares  la  not  signed  by 
me  on  tbe  badt.  I  will  sign  when  I  get  op. 
Or,  tf  you  will  send  It  down  to  the  officsk  701 
HuttoB  Block,  I  will  rita  and  aend  it  back. 
And  if  the  certificate  made  in  Strawhua'a  naao 
is  not  signed  on  the  back,  yon  can  see  bin  then 
and  have  it  aigned  by  him.  *  «  * 

*^lth  kind  regarda  to  self  and  wife.  I  am 
*'Toura  troly.  J.  J.  Hamessy." 

Meara  went  to  see  Btrawbon,  and  they 
went  together  to  the  bank  and  took  out  tbe 

stock  wtaicta  had  been  held  by  the  bank  In 
escrow  under  tbe  terms  of  tbe  contract. 
The  stock  certificates,  being  the  100.000 
shares  Issued  to  Henoessy  and  the  200.000 
abares  Issued  to  Strawhun,  were  turned  over 
to  Mr.  Mears.  Strawhun  indorsed  the  cer- 
tificate that  had  been  laaued  In  ,bls  name 
and,  after  having  tttem  tranaferred  on  tbe 
boo^  9f  tbe  company*  Mears  sold  tbe  300.000 
shares  for  tbe  aom  ot  $4,500.  bdng  less 
tbap  tbe  balance  due  pn  the  purchase  price 
of  tbe  land. 

While  the  stock  was  held  by  tbe  bank, 
Strawhun  sold  60,000  shares  to  reqwudeat 
Wilson  to  be  tamed  over  to  blm  wb«i  tta* 
pajrmeDts  wtaldi  the  appellant  company  had 
assumed  to  pay  had  hem  made  After  the 
sale  of  the  stock  by  Mears,  Strawhun  and 
Wilson,  each  for  himself,  b^au  an  action  to 
recover  the  value  of  tbe  stock.  Their  com- 
plaints were  drawn  npmi  flie  Qnory  of  a 
conspiracy.  They  charged  that  the  company 
had  not  mined  the  pn^to^ty  In  a  diligent 
manner;  that  It  had  not  ibipped  ore  that 
might  bave  be»  ahlwed  and  applied  the 
proceeds  to  the  payment  of  the  punfliaae 
price;  and  that  ttie  company  had  fraudu- 
lently permitted  the  stock  to  be  transferred 
on  itB  book!  In  dlarnpiA  at  ttie  ilgtata  ot 
the  respective  plalntUCa.  Tlie  apprilants  an- 
swered dmying  an  dmrgea  of  fraud  and  coa- 
splracy.  and  advaucec}  the  theory  that  tbere 
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edcid  m  DO  TMOVUET  Ttnder  Uw  tetnm  of  tbo 
oontncC,  TOljlDC  Upon  that  part  of  tbe  oon> 
tract  which  provldea  that  any  orea  taken 
from  the  land  shoold  b«  flhlpped  and  40 
per  «ent.  of  tbo  amelter  retnnia  aflunild  bo 
paid  to  tbe  TondoFo  to  bo  applied  on  the 
irarduMO  price;  tho  ttteory  of  appdlanto  be- 
ing that  this  part  of  tbo  contract  which  we 
have  quoted  above  proYidee  tliat  tSie  pay- 
mento  were  to  be  made  only  oat  of  the 
■nelter  retnma. 

The  caaea  were  consolidated  for  trial ;  the 
testimony  took  a  wide  rangck  The  charges 
of  oonvtrMy  and  fraud  were  not  sustained, 
and  upon:  notUn  of  counsOl  fOr  tbe  t«qpdnd- 
oots  the  Court  pmntttod  a  trial  aznendmeat. 
The  case  thereafter  proceeded  upon  tbo  tbe* 
ory  that  tbe  stotdc  bad  been  deposited  as  se- 
entity  «nly,  and  was  not  to  be  turned  orar 
by  tbe  bank  to  Mean,  on  de&nilt,  in  pay* 
ment  of  the  debt ;  that  Strawhnn  bad  agreed 
to  the  dellTery  of  the  stock  by  the  bank 
npon  tbe  understanding  that  It  was  to  be 
held  by  Meats  as  security;  and  that  the 
salo  of  tbo  stock  wlOont  noioco  of  aale  was 
a  conrerslon  and  made  tbe.  appellant  Meats 
liable  under  tbe  rule  announced  In  Nagel 
Ham,  88  Wash.  90,  162*Pac.  620;  Bldiard- 
son  T.  Foster,  100  Wash.  67,  170  Pac.  S21. 

Beevondents  sought  to  hold  the  company 
and  Hmnessy  npon  the  theory— If  we  un- 
derstand their  present  contentions — that, 
knowing  <^  tbe  contract,  and  knowing  that 
the  stock  was  tamed  over  to  Meara  as  se- 
ooiit^  only,  the  transfer  of  tbe  stock  on  tbe 
hooka'  of  tbe  company  was  a  conTocslm 
which  would  make  tbe  company  and  Hennea- 
ky  Jointly  liable  fOt  tbe  value  of  tbe  stock. 

[1]  We  agree  with  counsel  that  the  rights 
of  the  parties  d^end,  upon  a  construction 
of  the  contract  But'  we  do  not  entirely 
agree  with  the  oooatrnctlon  of  ^tber  party. 
Taking  a  broad,  and  at  the  same  time  a 
common  aens^  view,  a>  we  beUeve,  of  tbe 
cape,  ve  find:  That  the  Mearses  were  tba 
ownera  ot  the  property  and  were  to  receive 
110,000  for  It.  They  accepted  60,000  shares 
of  -the  stodc  of  appellant  company  In  pay- 
ment of  f6XtOO;  96,000  was  to  be  paid  In 
cash,  U^OOO  b^ng  due  on  the  flmt  day  of 
March.  The  parties  agreed  in  tbe  contract 
that,  U  the  paymait  was  not  made  at  ttiat 
time,  the  stock .  should  be  turned  over  to 
Mean.  No  reservation  was  made  by  Straw- 
bun  or  HeimesBy,  and,  as  we  read  tbe  con- 
tract, it  meaiu  no  m<we  than  ttiis:  If  tbo 
payment  was  not  made  at  tbe  thne  stipulat- 
ed, Oio  tlHe>to  the  land  having  beM  there- 
tofore transferred  to  tbe  company,  the  ven- 
dors were  entitled  to  reoelvo  the  stock  In 
lieu  of  easb  payments.. 

The  theory  of  respcmdaatB  tbat  Strawhnn 
eooae&ted  to  a  delivery  of  tbe  stock  the 
bank  In  order  tbat  Mean  might  bcAd  it  as 
•ecorlty  cannot  be  sustained.  The  legal  re- 
lations ot  tbe  parties  were  not  dbanged.  Tbe 
stock  was  held  by  Meara;  albeit  the  holding 
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«as  tbrobfl^b  tbo  agniy  of  the  ban^  as 
security  from  the  time  the  stock  was  ia- 
sned.  He  conld  have  done  all  tlut  the  re- 
iQondaitB  now  Insist  tbat  be  ought  to  bare 
dme  without  a  dsBvoiy  of  the  stock.  He 
esnld  have  made  a  sale  npon  notice  or  by 
actku,  and  the  bank  would  have  been  bound 
to  deUver  io  tbo  putAaser.  8o  that  tbe 
argument  that  the  stock  was  turned  over 
to  Meara  <m  March  1st  to  be  held  as  se< 
cortty  is  of  no  weitfi^  in  face  of  the  fact 
that  it  was  at  all  times  prim  tixet^bo  h^ 
by  Meara  as  secnrl^  for  tbe  debt  which 
tbe  company  bad  agraed  to  pay.  and  which 
Strawhtm  and  Hameesy  had  underwritten. 

[I]  Coming  back  to  tbe  cnitract,  tbe  com- 
pany wbich  was  organized  accepted  tbe  con- 
tract as  Its  own  obligation.  S^whun  be- 
came its  SDxety  because  of  bla  interest  in 
the  pn4>erty  undw  bis  option  ouitract  The 
pnrduuK  price  bas  been  paid  by  tbe  soreties. 
The  company  has  ,in  no  way  met  ita  oMlga* 
tlon,  and  tbe  lespwdento  Strawhuu  and  Wil- 
son an  entitled  to  be  subrogated  in  equity 
to  tbe  ri^ts  tbat  Meara  might  have  ex> 
ercised  If  be  b^d  been  content  to  waive  his 
collateral  security  and  bring  suit  against  the 
company  for  the  purchase  price.  The  pur- 
chase price  was  paid  by  tbe  sale  of  the 
200,000  dmres  of  stock  owned  by  tbe,  re- 
spondeits  and  the  100,000  shares  owned  by 
Hennesay,  and  It  ought  to  follow  tbat  the 
respondents,  they  being  tbe  only  ones  seek- 
ing relief,  shouM  recover  against  the  com- 
pany for  an  amount  in  proportion  as  the 
amount  paid  by  them  bears  to  the  whole' 
purdiase  price,  lliey  paid  no  more  than 
two-thirds  of  the  purdiase  price,  and  the 
amount  that  they  are  severally  entitled  to 
recorer  against^  appellant  company  is: 
Strawhnn,  three-sixths,  and  WUson,  one- 
slxth,  of  the  ¥5,00a 

[S]  We  find  no  legal^'or  even  plausible 
ground  npon  which  to  base  a  judgment 
against  Hoinessy.  The  trial  Judge  found 
tbat  he  was  the  active  manager  of  the  com- 
pany ;  that  the  company  hftvlng  the  ability 
to  pay  did  ^ot  do  so ;  that  the  failure  to 
pay  was  on  accoupt  of  tbe  machinations  of 
Hennessy;  and  that  his  concurrence  In  ttie 
tranafer  of  the  stock  on  the  books  of  the 
company  made  htm  liable.  The  ooly  thing 
that  might  contribute  to  bring  Hennessy  in 
as  a  responsible  party  is  the  finding  that  the 
ccmipany  of  wbldi  he  was  the  active  man- 
ager did  not  pay  the  purdiase  price  of  the 
mine  having  flie  ability  so  to  do,  but  the 
record  will  not  t>ear  out  sudi  finding.  The 
finding  of  the  ability  of  the  company  to 
pay  eeema  to  have  been  baaed  on  tbe  theory 
that  tbe  property  was  worth  |10,000  and 
tbat  there  was  no  allowing  that  it  had  depre- 
ciated in  price;  that  Hennessy  held  S50,000 
shares  of  stock  as  promoter's  stock  and  that 
there  was  800,000  diates  of  stock  in  thef 
treasury.  The  contract  dtd  not  provide  that 
the  resources  of  tbe  company  should  be  ex- 
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hansted  M  «  ooodltloo  preoedeot  to  the  lia- 
bility of  0w  soteUea.  But  there  Is  oo  real 
■bowing  ctf  TAlue;  the  proj^extj  was  no  more 
than  a  provect  and  gruitliig;  in  the  absence 
of  any  testlnuniy,  that  tba  atoA  had  a  nuu^ 
ket  nine  and  could  have  been  aold,  the  oom- 
pany  was  not  bound  under  Its  contract  to 
sell  Its  treasury  stock,  on  tbe  contrary  the 
agreement  Is  to  the  ^ect  that  It  will  not 
do  BO.  Strawbnn  made  no  provision  against 
Oie  default  of  the  company.  It  most  be 
in  mind  that  tbe  propoty  had  been  deeded 
to  the  company.  On  default  Mears  had  the 
priTltege  of  holding  the  company  upon  Its 
primary  obligation,  treating  the  stock  as  col- 
lateral, or  of  takliig  tbe  stO(^  at  whatever 
value  In  payment  of  the  fl^OOO  still  due. 
When  he  accepted  tbe  stock  the  company  was 
released  tram  its  obUgatlioi  to  hSm.  And  Its 
promise  to  sell  the  promoters  stock,  which 
it  had  Issued  to  Its  trustee  Homessy.  to  meet 
tbe  expenses  of  operation,  became  a  matter 
of  no  concern  to  the  other  parties  to  the 
contract  The  fact  that  the  purchasers  from 
Hears  had  fixed  ^0,000  as  a  purchase  price 
for  the  land  would  not  even  raise  a  pre- 
sumption of  any  such  value.  Mining  pros- 
pects have  no  market  value,  as  farm  lands 
and  dty  property  have.  The  value  lies,  not 
In  the  certainty  of  a  return  of  a  fair  In- 
terest or  income,  but  In  dreams  and  hopes. 
They  are  merely  tables  upon  which  cards  are 
turned,  and  we  are  not  disposed  to  bold  that 
the  prospect  which  was  the  subject-matter 
of  the  contract  was  a  borrowing  asse^  as 
counsel  would  have  us  do. 

But  if  this  reasoning  be  unsound,  the  com- 
pany was  managed  by  a  board  of  directors, 
of  which  H«ines8y  was  but  one,  and,  in  the 
absence  of  proof  that  woiAd  lead  to  a  con- 
trary conclusion,  we  must  assume  that  It  did 
not  meet  Its  paymoit  because  it  did  not 
have,  and  had  no  way  of  raising  money  on 
the  security  It  bad  to  offer.  In  any  event, 
there  is  no  ground  for  entering  a  personal 
judgment  against  Hennes^,  but  the  company 
wUI  be  held  to  tbe  liability  that  it  volun- 
tarily assumed. 

[4]  One  of  the  errors  assigned  is  that  the 
court  should  not  have  permitted  a  trial 
amendment  of  the  complaint  to  meet  the 
proofs.  We  have  not  considered  this  assign- 
ment, and  It  may  be  said  if  the  court  was 
Id  error  that  we  have  likewise  erred,  for  we 
have  decided  tbe  case  upon  an  entirely  dif- 
ferent theory.  It  seems  to  us  that  this  Is 
a  case  which  peculiarly  calls  for  the  appli- 
catloo  of  our  statute.  Rem.  Code,  |  1752, 
directing  the  court  to  "consider  all  amend- 
ments which  could  have  been  made  as  made." 
All  of  the  testimony  that  could  possibly  be 
taken  under  any  theory  of  the  case  has  been 
taken  and  Is  before  us.  Tbe  ultimate  rl^ta 
of  the  parties  depend,  not  so  much  upon  the 
evidence^  oa  upon  a  construction  of  tbe  con- 


tract; and.  to  the  and  ttiat  the  caae  may  ba 
finally  disposed  we  will  treat  fbe  ann- 
^alnt  as  if  it  were  a  plea  fbr  equitable  sub- 
rogation and  give  to  reqmndmta  all  Uiat 
ttuj  could  dalm  it  tlM  caae  were  sent  badK 
to  be  tried  one  again  v^m  any  Owoet. 

The  case  win  be  remanded,  with  Instruc- 
tions to  enter  a  jwitement  lyr*'—'  In 
favor  of  Bfsata  and  wife;  a  Jndcnent  in  fla- 
vor of  Btrawhtm  for  WSHO,  and  a  jodgmeat 
In  favor  of  Wilson  tor  $833.88;  Meara  aad 
wife  will  recover  ooata  agataiat  the  reqpnid- 
ents.  The  appellant  company  will  reoovw 
costs  in  this  court  againat  respwdanti;  It 
will  pay  the  costs  In  tbe  court  below.  Ap< 
peUant  Heoneasy  will  recover  costs  in  this 
and  in  the  court  betow. 

MAIN,  a  J.,  and  BCAOKINTOSH,  TOIi> 
HAN,  and  UITCHBLIi,  JJ.,  concm; 


WBIOBT  «  SEATTLE  OBOGBBT  CX>. 
(No.  14017.) 

(Sapreme  Court  of  WasUngtM.  Jan.  Si, 

L  Fbauds,  Statuti  ot  ^S9ll8(2)— Salc  or 
Goods— HKUoaurDtnf. 
If  note  or  mcmoTandum  of  sale  of  sooda 
shows  bargain,  It  is  intDdent  to  satisfy  statute 
of  fraads,  even  though  all  details  are  not  stat- 
ed, so  that  contract  Is  partly  wal  and  partly 
written. 

2.  Appeal  and  Brbob  «=»1170(2)— RsvnaAi. 
FOB  Defect  in  Pleadiko— Statutk. 

Under  Rem.  Code  1915,  {  17S2,  requiring 
hearing  on  tbe  merits  and  disregard  of  techni- 
calities, and  the  ecmslderatioa  ot  all  amend- 
ments wUdi  caoM  have  been  made,  Jadgmuit 
will  not  be  reversed  and  oanse  awt  baA  be- 
cause of  eiasMlsble  defect  in  eosqlaiat. 

3.  FaatTDs,  Statutb  or  «=9ll5(S)  —  Sau  or 

€rO0OB— l&UOUinnnE— IbONATCBB  BT  Bkll- 

aa  ALom. 

Hemorandum  of  sale  of  goods  satisfied  stat- 
ute of  fraeds.  Rem.  Code  1915^  1 fmr  pur- 
poses at  buyer's  aotloB  agatast  esBer,  tbongfe 
■isned  by  adler  alone. 

4.  Fbauds,  Statute  or  «»115(5)  —  Salb  or 

GOOOB— HBMOBAiropK— SlOHATtTaB  ON  OB- 
OBB  BLAIfK^'SnirATDn  TO  BfBKOKAHniTlt.'* 

Name  of  sdler  of  flour,  printed  st  top  «t 
order  blsnk  flUed  out  by  its  agent,  Md  a  *Vg. 
nature  to  memoEsndnsi*'  satlifrlng  statute  of 
frauds  aa  te  sale  el  goods.  Bern.  Code  1910^ 
i  0280. 

5.  FaauDS.  Statutb  or  ^11S(S)  —  Saijb  or 
Goods— MBHMUHOPM-BuiiioiBiioT. 

Where  menorandum  of  sale  of  flour  was 
•oAdent  to  show  complete  contract  enforce- 
able agsinat  esUer,  sottiiig  forth  pnnAaser  and 
ssUer,  quantity  and  character  of  goods,  and 
pries  and  date  ot  contracts  It  was  sufficient  to 
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uttifr  statat*  of  frtndi  u  to  nde  ni  good*. 
Bern.  Code  1104^  {  629D. 

t.  Bazob  «»6i(2)  — DxuTOT— PsBcncpnoN. 

Where-time  and  idaee  of  delivery  of  goods 
pnrduiied  are  not  spedfled,  a  reaionable  time 
ia  to  be  presnmed. 

T.  Sales  ^»79— Foirt  or  Deutkbt  —  Prk- 
nnmioiT. 

Where  tnrer  and  seller  of  goodu  were  en- 
gaged in  tnuiness  In  same  dty,  there  is  a  pre- 
Bomption  that  the  contract,  wbidi  irat  ■flent  as 
to  the  i^ce  of  ddiTery,  fixed  that  dty  aa  aoeb 
place. 

&  EVIDSNGB  «sa4S7— PaSOL  BVIDIKCB-^AU 

or  PLOtm— OAai-OAD. 
In  action  agalnrt  leller  of  floor  for  non- 
delivery,  pard  eiidence  ezplalnlnK  quantity  nn- 
deratood  by  partlet  to  be  eompriaed  la  carload, 
ihtfwing  car  contracted  for  contained  287  In- 
etaad  of  cutomary  810  barrda,  Md  not  inad- 
miadble  aa  vaxyinf  or  oontndtctliic  menuoan- 
dam  of  sale. 

9.  SaZJW  «a»418(2>  —  AOTEOV  KB  SnJLBB'S 

Bbeaoh— Damages. 
In  action  againat  seller  of  carload  of  floor 
for  failure  to  deliver,  held,  that  coort  shoold 
have  withdrawn  Issoe  of  market  Taloe  of  par- 
ticalar  brand,  there  being  no  evidence  on  point, 
and  instructed  if  jury  found  for  plaintiff  to  as- 
sesB  damages  at  difference  between  contract 
price  and  market  price  at  date  of  breach. 

10.  Principal  and  Agbkt  ^103(8)  ~  Salks 

AGIKT— AUIHOBITT. 

Orocery  company's  eales  agent  held  author- 
ized to  bind  company  to  contract  to  adl  and 
deliver  carload  of  floor. 

U. 'FBiHcaPAL  aud  Aoiiit  «a»144— Aobtt^b 

RlGBT  TO  SV%. 

In  action  for  breach  of  contract,  evidence 
for  defendant  that  plaintiff,  with  whom  the  con- 
tract was  made  Individ aallj  and  not  to  any  rep- 
resentative capadty,  was  not  real  party  In  in- 
terest, bot  waa  acting  for  certain  corporations, 
was  properly  axdnded  as  Immaterial. 

Tolman,  Macklntoah,  Bolcomb,  and  Main,  JX, 
disaenting. 

En  Banc. 

Appeal  from  Superior  Court,  King  County; 
J,  T.  BMiald,  Judge. 

Action  by  Chauncey  Wright  againat  the 
Seattle  Grocery  Company.  From  Judgment 
for  plalntifT,  defendant  appeals.  Reversed, 
and  cause  remanded  with  Instractloas  to  en- 
ter Judgment  as  indicated. 

See,  also.  172  Pac.  846. 

EUas  A.  Wright  and  Sam  A.  Wright,  both 
of  Seattle,  for  appellant 

Leopold  U.  Stern,  of  Seattle,  for  reqKmcl- 
ent 

FULLBHTON.  J.  The  aales  agent  of  the 
anwUant  sold  to  the  respondent  a  carload  of 
flonr,  and  delivered  to  him  a  copy  of  a  mem- 
orandum of  ttko  sale  in  the  following  form : 


"Seattle  Orocery  Company  (^orporated) 
Comer  Western  Avenoe  and  Columbia  Street. 
Phone  Main  842.  SeatUe,  Wash.,  April  9, 1917. 
Sdd  to  Ghaoncey  Wright,  L.  C.  Smith  Bl^g., 
Seattle,  Wash.,  Coffee,  Spices,  'Halcyon*  Food 
Frodocta,  1  car  Gold  Hedal  floor,  $2,790.46." 

The  memorandum  of  the  aale  was  a  print- 
ed blank  form  on  which  was  altered  In  writ- 
ing at  the  time  of  sale  the  date,  name,  and 
addresa  of  purchaser,  and  the  statement  of 
goods  sold,  with  the  agreed  price.  The  ap- 
pellant corporation  failed  to  carry  out  the 
contract,  and  the  respondent  brought  an  ac- 
tion for  its  breach,  demanding  damages  in 
the  sum  of  91,809.04,  being  the  difference 
between  the  agreed  price  and  the  sum  of 
$4,690,  which  was  alleged  to  be  the  market 
value  of  the  flour  In  Seattle,  the  place  of  de- 
livery, at  the  time  of  the  breach.  On  a  trial 
before  a  Jury,  a  verdict  was  returned  against 
the  appellant  In  the  sum  of  91)472.04,  and 
from  the  Judgment  entered  ttiereon  this  ap- 
peal is  prosecuted. 

The  record  discloses  the  death  of  the  re- 
spondent pending  the  a^eal  and  tiie  substi- 
totlon  of  tbe  executrix  in  taSs  place  and 
stead. 

[1,2]  The  first  asdgnment  of  error  neces- 
sary to  be  noticed  la  the  assignment  that  the 
court  erred  In  overruling  the  demurrer  in- 
terposed  to  the  complaint.  In  his  complaint 
the  respond^t  alleged  that  the  contract  of 
sale  was  "partly  oral  and  partly  written," 
and  it  Is  contended  that  this  is  fatal  to  the 
complaint,  since  under  the  statute  of  frauds 
the  contract  must  be  In  writing,  and  that  a 
contract  partly  oral  and  partly  written  is 
In  law  an  wal  contract  But  we  cannot 
think  tile  objection  tenable.  In  the  first 
place,  the  contention  misconceives  the  effect 
of  the  statute,  reaalrement  is.  not  that 
contracts  of  this  sort  must  he  in  writing, 
but  is  that  some  note  or  memorandum  in 
writing  of  the  t»rgaln  be  made  and  dgned 
by  the  port^  to  be  tduiTged.  If  therefore  the 
note  or  memorandum  shows  the  bargain,  It 
is'suffldent  eren  though  all  of  tbe  details  of 
the  agreement  be  not  stated  therein.  Bat 
further  than  tiil«,  the  defect.  It  defect  it  la, 
is  me  capable  of  amendment  Tbe  cause 
wag  tried  as  If  upon  a  snffident  complaint, 
in  whidi  neither  party  was  denied  the  right 
to  Introduce  evidence  because  of  tbe  suppos- 
ed defect.  If  would  therefore  be  an  Idle  cer- 
emony to  reverse  the  cause  and  s^d  it  back 
for  a  new  trial  because  of  this  defect  In  the 
complaint  even  thongh  we  considered  the 
objection  well  taken,  since  to  do  so  wonld  be 
but  to  allow  an  amendment  to  the  complaint 
and  a  retrial  upon  the  same  evidence.  More- 
over,  to  do  so  wonld  be  to  disregard  that 
admonition  of  the  statute  requiring  us  to 
hear  causes  upon  their  merits,  disregarding 
all  technicalities,  and  to  consider  all  amend- 
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m«ots  as  made  wbldt  eonld  bave  beat  made. 

Rem.  Code,  \  1T52.  v 

[3]  Tbe  principal  coDtentlcm  of  the  appel- 
lant 4s  that  the  memorandum  was  not  suffi- 
cient under  our  statute  of  frauds.  The  ap- 
plicable provision  of  the  statute  Is  as  fol- 
lows: 

"No  contract  for  the  sale  of  any  goods, 
wares,  or  mercliaudise,  for  tbe  price  of  fifty 
dollars  or  more,  shall  be  good  and  valid, 
*  *  *  unless  some  note  or  memorandum  in 
writing  of  the  bargain  be  made  and  signed  by 
the  party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  bim  lawfully  aatliorised." 
Bern.  Code,  | 

Hie  real  contract  betwera  Oie  parties  was 
an  oral  one,  evidenced  by  tbe  monorandum 
wbicb  we  bave  set  out  lUa  memorandnm 
was  not  signed  by  tbe  respondent,  and  under 
tbe  statute,  according  to  tbe  unquestioned 
boldlng  of  tbe  aatborltiei^  tbe  contract  was 
unmforceable  against  tbe  respondent.  Tbe 
appellant  seizes  upon  tbls  foot  as  a  baala  for 
arguing  tbe  lack  of  mntoality  in  tbe  con- 
tract,  and  contends  tbat,  if  It  is  uumforcea- 
ble  by  tbe  appellant.  It  must  likewise  be  un- 
enforceable by  tbe  respondent  While  there 
is  a  conflict  In  the  decisions  of  tbe  courts 
upon  this  point,  It  Is  settled  by  tbe  great 
weigbt  of  authority  tbat  a  written  memoran- 
dum of  a  sale  of  goods  is  sufficieDt  as  against 
tbe  defendant  In  a  suit,  tbougb  it  be  signed 
by  bim  alone,  l^s  seems  to  be  rested  on 
tbe  theory  tbat  tbe  statute  is  In  the  nature 
of  a  rule  of  evldeoce,  necessitating  written 
In  place  of  parol  proot  Under  other  provi- 
sions of  the  statute,  tbe  contract  would  be 
enforceable  in  the  absence  of  any  writing, 
If  It  bad  been  partially  performed  by  either 
party  or  anything  done  to  bind  the  bargain. 
The  term  in  the  statute,  "the  party  to  be 
charged,"  Is  construed  by  the  courts  as  being 
used  with  reference  to  tbe  contracting  party 
whom  it  la  sought  to  hold  liable  4n  the  courts, 
and  as  authorizing  action  by  a  purchaser 
who  did  not  sign  against  a  seller  who  did 
sign  the  memorandum.  Knapp  v.  Beach,  62 
Ind.  App.  S73,  101  N.  E.  37:  Justice  v.  I^ng. 
42  N.  T.  4»4,  1  Am.  Rep.  676;  Morrison  v. 
Browne,  191  Mass.  66,  77  N.  B.  527 ;  Bowers 
V.  Whitney,  88  Minn.  168,  92  N.  W.  640;  Lin- 
ton V.  WilUams,  25  Ga.  391;  Williams  v. 
Robinson,  73  Me.  186.  40  Am.  Rep.  352. 

While  this  court  has  not  heretofore  had 
occasion  to  pass  expressly  upon  tbe  point  in 
connection  with  the  sale  of  goods,  it  has  de- 
clared In  the  case  of  Western  Timber  Co.  v. 
Kalama  River  Lumber  Co.,  42  Wash.  620,  85 
Pac.  338,  6  L.  R.  A.  (N.  S.)  397, 114  Am.  St.  Rep. 
187,  7  Ann.  Cas.  667,  that  a  memorandum 
of  sale  of  lands  could  be  specifically  enforced 
though  not  signed  by  the  purchaser;  the 
terms  of  sale  signed  by  the  seller  being  suffi- 
cient to  take  It  out  of  the  statute  of  frauds. 
To  tbe  same  effect  are  Tlngley  v.  Belllng- 
ham  Bay  Boom  Oo.,  S  Waab.  614|  32  Fac. 


737,  83  Pac.  1055,  and  Anderson  t.  Wallace 
Lumber,  etc.,  Co.,  30  Wash.  M7,  70  Pac.  247. 

[4]  A  further  contention  of  the  appellant 
Is  that  there  was  no  memorandum  of  sale 
sl^ed  by  Itself  upon  which  it  could  be 
charged.  It  is  true  no  actual  written  signa- 
ture to  the  memorandum  was  made  by  the 
appellant  or  by  Its  authorized  agent;  but 
the  record  shows  that  its  authorized  agent 
negotiated  the  sale  with  respondent,  and  en- 
tered the  terms  of  tbe  sale  on  a  blank  form 
used  by  appellant  in  dealing  with  customers, 
which  contained  at  its  top  the  name  of  the 
appellant  as  tbe  acting  party.  We  held  in 
Anderson  v.  Wallace  Lumber,  etc,  Co,  30 
Wash.  147,  70  Pac.  247,  and  Tlngley  v.  Bel- 
lingham,  etc.,  Co.,  5  Wash.  644,  32  Pac  737, 
33  Pac  1056,  tbat  a  contract  may  be  signed, 
within  the  meaning  of  the  statute,  no  mat- 
ter In  what  part  thereof  tbe  name  of  tbe 
party  to  be  charged  may  aniear.  Under 
these  authorities,  the  use  by  tbe  party  to  be 
diarged  of  his  written  or  stamped  name  to 
Indicate  his  Joinder  In  the  contract  set  forth 
la  a  sufficient  signature  tmder  the  statute  of 
frauds.  See,  also,  Dinuba,  etc,  Co.  v.  J.  M. 
Anderson,  etc.,  Co.,  193  Mo.  App.  236,  182  S. 
W.  1036:  Berryman  v.  Chllds,  98  Neb.  450. 
ICS  N.  W.  486,  Ann.  Caa  1918B,  1029;  Dmry 
T.  Toung,  58  Md.  548.  42  Am.  Bep.  343. 

16]  Tbe  appellant  also  contends  that  the 
bill  of  sale  does  not  set  forth  all  the  terms 
of  the  bai^in  made,  bnt  that  respondent 
was  compelled  to  resort  to  parol  evidence  to 
establish  them,  and  bence  the  memorandnm 
was  not  sufficient  under  the  statute.  This 
court  has  lately  had  tUs  question  under 
ctmsideratlon  in  tbe  case  of  Nut  House 
Pacille  on  Bfins,  172  Fao.  841: 

"Tbe  appellant  claims  that  tbe  orders  taken 
—fire  In  nnmber-^o  not  meet  the  requirements 
of  tUs  statate.  Whfle  tiie  orders  are,  not  for- 
mal contracts,  tbe  statute  doss  not  rvvAet  tliat 
they  shenld  be.  It  is  true  that  the  orders,  or 
some  of  them,  are  somewhat  Infonnal;  bat 
each  of  them  contains  tbe  essential  elements  to 
satisfy  the  statute.  The  thing  sold  Is  described 
by  words  or  abbrevlationi  or  by  reference  to 
sample.  The  price  to  be  paid  is  mentioned  and 
the  terms  of  payment;  also,  the  party  selling 
sod  the  party  parohaaing;  and  each  order  is 
signed  by  tbe  party  to  be  charged.  It  is  tzm 
that  in  me  or  more  of  the  ordera  taken  there 
were  abbreviationB  tbe  meaning  of  wbleb  it 
was  necessary  to  explain  upon  the  trial  by  oral 
testimony,  but  this  was  not  proving  an  essen- 
tial term  of  the  contract  not  covered  by  tbe 
writing.  No  authority  has  been  called  to  our 
attention  which  holds  that,  where  It  is  neces- 
sary to  explain  an  abbreviation  by  oral  testi- 
mony, the  contract  necessarily  Mb  to  meet  tbe 
requirements  of  the  statute.  We  tlrink  tte 
ordera  sobstantially  complied  with  the  require- 
ments of  the  statute.  Tbe  substantial  effect  of 
a  holding  that  these  ordera  were  void  would  be 
to  require  that  a  contract,  to  satisfy  the  stat- 
ute, should  be  a  formal  one.  This  would  be, 
not  only  a  serioas  Interference  witb  the  fadKty 
with  which  ordinary  bn^ess  transactions  may 
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iM  condoetafd,  but  woold  b«  axtendiaf  the  ttat* 
ate  beyond  lt«  aotHHt  wd  (BeaDing." 

[M]  In  the  Instant  case,  the  writing 
showed  the  seller  and  purchaser,  the  qaantl- 
ty  of  goods  sold,  the  price  of  the  goods,  and 
the  date  of  the  contract  It  was  shown  by 
oral  testimony  that  the  "car"  of  floor  com- 
prised 310  barrels  packed  In  sacks  of  differ- 
ent capacities ;  that  the  smaller  sacks  were 
to  be  exchanged  for  larger;  tliat  delivery 
was  to  be  made  on  the  arrival  of  the  car  at 
Seattle  from  MlnDeapolle,  at  whidi  time  Te> 
spondent  was  to  pay  for  the  flour;  that  the 
frdght,  amonntlng  to  abont  $360,  was  to  be 
paid  by  the  appellant;  and  that  th%  appel- 
lant was  to  receive.  In  addition  to  the  price 
specified  on  the  Invoice.  2  per  ceat  thereof. 
It  Is  a  matter  for  notice  In  this  connection 
tbat  the  snm  of  $2,700.46  ts  lls^  snbstan* 
tlally  the  resnlt  of  the  addition  of  92,785.7B, 
the  Driller's  price  of  the  car  to  tha  aiipellant, 
and  ${KS.71,  the  prodact  of  S  p«r  cent,  on 
price.  It  is  ttins  seen  tliat  the  written 
memorandnm  of  Itself  was  sofflcient  to  show 
a  cnoplete  contract  enforceable  against  the 
appellant,  InasnraCh  as  It  set  forth  tba  por^ 
diaser  and  seller,  the  quantity  and  diaracter 
of  the  goods;  Oa  price  therefor,  and  tbe  date 
of  the  contract  Time  and  place  of  deUvery 
wore  not  q>ecifled,  bnt  In  Bncb  case  a  reasmi- 
aUe  lime  Is  to  be  presnmed,  and,  as  both 
parttes  were  eOKaged  in  business  In  Seattle, 
a  like  presumption  would  fix  that  point  as 
the  place  of  deUvery,  Parol  evidence  was  ad- 
mlsslMe  to  ex^ain  the  quantt^  understood 
17  the  parties  to  be  comprised  In  a  car^ 
load.  After  proof  of  the  amount  of  dam- 
ages for  nondelivery,  the  respondent  mlj^t 
have  rested ;  but  he  wat  further.  He  ten- 
dered proof  that  the  car  of  flour  had  been 
purchased  In  Minneapolis,  had  been  shipped 
at  the  ttane  of  ttie  contract,  and  was  to  be 
delivered  In  Seattle  about  April  25,  1917. 
He  pleaded  and  proved  that  a  carload  of 
flour  consisted  of  810  barrels.  This  seems  to 
be  based  on  the  custom  of  the  trade  that  a 
carload  usually  contains  that  qnantity,  bat 
there  was  no  pleading  as  to  sach  custom. 
He  Introduced  In  evidence  the  shipment  In- 
voice ot  this  particular  'car  which  show^ed  a 
content  of  297  barrels,  made  up  of  284  sacks 
of  98  pounds,  600  sacks  of  49  pounds,  and 
40  sacks  of  24%  pounds.  The  car  also  con- 
tained an  assortment  of  burlap  and  empty 
sacks  of  the  value  of  ^143.00,  and  a  qnantity 
of  advertising  matter  for  the  use  of  the  ap- 
pellant, which  of  course  wore  not  Intended 
to  be  Indoded  In  the  purchase  of  the  car- 
load. Out  of  excess  of  caution  the  respond- 
ent proved  that  the  freight  was  to  be  paid  by 
the  appellant,  but  the  Invoice  discloses  that 
the  freight  was  deducted  from  the  price  at 
which  the  carload  was  billed  to  the  appel- 
lant. The  respondent  proved,  also,  that  he 
was  not  to  take  the  flour  in  the  sizes  in 
'wma  It  was  packed  for  this  shipment  but 


Utat  the  smaller  sacka  wwe  to  be  ychftitfed 
for  larger,  not  establishing,  however,  whether 
this  agreesnent  was  meant  to  cover  both  the 
600  sacks  of  49  pounds  and  the  40  sacks  of 
24%  pounda»  or  only  to  apply  to  the  smaller 
allotment 

We  do  not  think  that  any  of  this  evidence 
which  was  material  was  effective  to  alter  or 
add  to  the  contract  shown  by  the  written 
billhead.  It  went  no  further  than  to  show 
to  what  particnlar  car  the  memoraadum  was 
addressed,  to  show  the  quantity  comprised  In 
that  carload  lot  and  to  show  that  the  car 
contracted  for  contained  297  Instead  of  the 
customary  310  barrels.  All  the  essentials 
of  a  sale  of  goods  binding  on  the  seller  were 
contained  in  the  writing,  and  the  only  ten- 
dency of  the  parol  evidence  was  to  explain 
what  the  term  "1  car"  of  flour  meant  and 
that  the  price  agreed  np<m  was  In  full  for 
that  qnantity.  We  find  no  prejudicial  error 
In  the  admission  of  any  of  the  oral  testimony 
complained  of. 

[I]  The  appellant  complains  of  the  action 
of  the  court  In  submitting  to  the  Jury  the 
question  of  the  amount  of  damages  suffered 
by  the  respondent  and  In  this  we  think  the 
court  erred.  The  record  shows  that  on  April 
26,  1917,  the  date  of  the  breach  of  the  con- 
tract to  deliver  the  flour,  the  brand  In  ques- 
tion was  fjelUng  in  Seattle  at  |12.S0  per  bar- 
rel- The  appellant  had  the  exclaslTe  agency 
for  the  Waahbum-Crosby  Gtold  Medal  flour, 
and  flzed  the  selling  price  within  his  terri- 
toty.  The  prestdort  of  the  appellant  cor- 
porattim  testified  that  o^  that  date  the  price 
was  |l12.00,  and  the  record  In  fact  khows 
that  100  terrds  were  tendered  to  the  re- 
spondent at  that  price.  There  was  no  oon- 
tndl^cy  evldoice  ot  any  ottwr  price  prs- 
vailiog  at  tbe  timf  for  Gold  Medal  floor. 
Ttm  only  evidence  addnsaad  to  selling  price 
was  that  of  experts  to  the  efPect  that  oOier 
flour  of  similar  Quality  was  selling  at  that 
time  for  914.70  per  barrel.  This  owHA  la  no 
sense  refute  the  evidence  that  tbe  price  of 
Qold  Medal  flour  was  a  leas  sum.  There 
was,  it  Is  true,  evidence  of  a  sale  of  this 
flour  made  by  appellant  at  $16  per  barrel; 
but  this  was  four  months  later,  and  flour 
had  been  advancing  In  the  meantime.  Under 
the  evidence  the  court  should  have  with- 
drawn from  tbe  Jury  tbe  question  of  finding 
tbe  market  value,  and  instructed  them,  if 
tb^  found  for  the  respondent  to  assess  bis 
damages  In  a  sum  equal  to  the  difference  be- 
tween the  contract  price  of  tbe  flour  and 
$12.00  per  barrel. 

(10]  Respecting  the  authority  of  the  sales- 
man to  bind  ai^llant  we  think  there  was 
snffldoit  evidence  for  the  Jury  to  find  that  be 
was  acting  for  his  princi]>aL  He  had  been  a 
salesman  for  the  appellant  for  some  six 
years,  actlvdy  engaged  In  soliciting  orders, 
and  had  acted  in  that  capacity  on  various 
occasions  In  making  sales  of  goods  to  tbe 
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respondmt,  employing  hi  soch  sales  the  same 
kind  of  bUDieadB  as  the  one  In  controversy 
here.  His  anthorlty  in  such  sales  had  never 
been  qnestloned  by  the  u)pellant  l>rlor  to 
dils  transaction. 

[11]  The  contention  of  the  appellant,  that 
It  was  denied  the  right  of  ezatolnlng  the 
respondent  so  as  to  show  that  he  was  not 
the  real  party  In  Interest  bnt  was  acting  for 
certain  corporations,  Is  wlthont  merit  The 
contract  was  made  with  the  respondent  in- 
dlvldaally,  and  not  in  any  representative 
capacity ;  hence  he  had  a  right  to  enforce  it, 
his  pnrpose  as  to  disporitl<m  of  the  goods 
being  Immaterial  to  the  appellant. 

For  the  error  noticed  there  must  be  a 
reversal.  However,  a  new  trial  is  hot  re- 
quired. The  plaintiff  was  entitled  to  recover 
at  a  market  price  of  f  12.90  per  barrel. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  judg- 
ment on  the  basis  indicated. 

OHADWICK,  C.  J.,  and  MOXJNT,  MITCH- 
ELL, and  PAItKER,  JJ.,  concur. 
TOLMAN,  J.,  dissents. 

MACKINTOSH,  J.  (dissenting).  As  I 
read  the  record  in  this  case,  it  dlsdosra  an 
^ort  on  the  part  of  appellant  to  fix  his  own 
measure  of  damages  which  are  to  be  recov- 
ered against  him  for  bis  breach  of  contract 
to  d^ver  a  carload  of  flour.  When  inquiry 
was  made  of  him  In  r^rd  to  delivery, 
the  appellant  refused  to  deliver  according 
to  the  terms  of  the  contract,  bat  notified 
the  respondoit  that  he  could  have  some  oC 
the  flour  contracted  tar  at  t3ie  price  oi 
I12.C0  per  barrel.  The  majority  oidnlon 
fixes  the  measure  of  tbe  raspmulenf  s  re- 
covoy  at  tbe  difference  betweu  the  contract 
price  and  this  $12JM>  per  barrel.  One  who 
has  breached  his  contract  to  deliver  at  a 
certain  price  cannot  limit  tbe  recovery 
against  blm  for  such  brea^  by  offorluK  at 
tbB  time  the  breach,  to  deUver  tl»  Idoitt- 
cal  goods  contracted  for  at  e«ne  oOier  i^ce 
higher  than  that  stipulated  In  the  contract 
hot  less  than  the  nuirket  price;  He  cannot 
accomplish  this  er«i  Qiou^  tfae  rule  Is  en- 
forced against  tbe  oOier  party  to  t3Le  cw- 
tract  ttiat  he  must  do  all  in  his  power  to 
minimise  his  damages.  Under  that  rule,  he 
la  not' cmspelled  to  acc^t  from  tbe  iMirty 
who  baa  breached  bis  contract  the  very 
goods  agreed  to  be  dellvwed  at  an  Increased 
price.  Tbe  majority  opinion  acoompliahes 
this  result,  but  seems  to  attempt  to  place  It 
upon  the  ground  that  $12.00  vras  the  market 
pric^  tbe  ai^nant  being  the  only  represAt- 
ative  handling  the  brand  (tf  flour  contracted 
for.  The  rule  la  la  such  cases:  If  Uiere  is 
(n  the  market  a  commodity  of  Qw  same  qual- 
ity as  that  contracted  f>or,  even  tboogb  of 
another  brand,  that  Uie  meaaore  of  recovery 


win  be  the  difference  betwem  the  market 

price  of  the  c<»nmodity  o»tracfeed  for  or 
commodities  of  similar  quality,  and  the  con- 
tract price.  Dean  v.  Tan  Nostrand,  101  N.  Y. 
621,  4  N.  £}.  131.  In  other  words,  that  it 
does  not  lie  In  the  power  of  the  contract  vio- 
lator, by  reason  of  the  fact  that  he  Is  the 
only  one  in  his  community  handling  the 
brand  of  commodity  mentioned  In  the  con- 
tract,, to  establish  the  market  value  of  that 
commodi^  for  the  pnrpose  of  reducing  his 
liability.  The  evidence  dlsdosee  that  flour  of 
similar  quality  was  worth  $14.70  per  barrel 
in  the  market  at  the  time  the  appellant  of- 
fered to  s^l  at  $12.S0,  which  price  he  tes- 
tified was  the  market  price  on  that  date. 
The  court  properly  instructed  the  Jury  as  to 
the  measure  of  damages,  and  the  verdict 
based  upon  those  Instmctlons  should  not  be 
disturbed;  In  other  words,  no  premium 
should  be  awarded  to  the  appellant  for  hav- 
ing breached  his  contract 

I  therefore  dissent  from  the  conclusion  of 
the  majority  on  this  point 

HOLOOMB  and  MAIN,  JJ..  concur. 


BLANGHABO  et  nx.  v.  PUGBT  SOUND 
mACnON,  LIOHT  ft  POWBR  CO. 
(No.  14901.) 

(Sapreme  Court  ol  WasUngton.  Jan.  10^  1919.) 

1.  Appsai.  and  Gbbob  ,<ea>1068(8)— HAUfnaa 
BaaoB— iNSTBUcnoira. 

Any  error  in  InatmctitMis  was  harmless, 
where  under  the  evidence  verdict  other  than 
rendered  could  not  rfs^tfolly  have  been  r^ 
tamed. 

2.  Strkbt  Bailboads  >^90(8)  GoixxaiON 
WITH  Auto— NBOuaENOE. 

Any  failure  of  street  cable  car  to  give  signal 
on  approaching  crossing  was  not  n^Ilgence  as 
to  driver  of  auto  who  had  seen  It  in  time  to 
avoid  colllsira,  hut  attempted  to  cross. 

3.  Stbxr  Bahlboads  «=>99(9)  —  Coixibioh 

WnH  AUIO— COSTBIBCTOBT  NCOLIOEltCK. 
Driver  of  auto  who,  seeing  ^vroaching 
street  car  at  croesing  in  time  to  stop  and  avoid 
collisioD,  speeded  up,  and  attempted  to  croes 
ahead  of  a  car,  at  a  distance  from  regular  place, 
relying  on  car  slowing  up,  on  seeing  him,  was 
guUty  of  contributory  negligence. 

Departmoit  1. 

Appeal  from  Superiw  Oonr^  lOng  County; 
A.  W.  Frater,  Judge. 

Action  t^*  O.  P.  Blandiaid  and  wife  against 
the  Paget  Sound  Traction,  light  ft  Power 
Company.  From  an  order  granting  a  new 
trial,  defendant  appeals.  Reversed  and  re- 
manded, with  dlrectl<HU. 
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1«BM  B.  Bove  and  R.  &  aUoft^  btfCb  «t 
Seattle  for  appelant 
B.  B.  B\wter,  of  Seattle,  for  rei^biitekts. 

UITGHXim' J.  Shorti7  after  dark  on  Oc- 
tobtt  1,  1916,  platnHffB,  busband  and  vUe, 
ware  rldlns  In  their  aatomobUe  wliic^  collid- 
ed with  a  street  car  at  the  crossing  of  Twen- 
tieth Aventie  South  and  Tetier  Way,  In  the 
dtr  of  Seattle  caoalnff  poaonal  Injoiles  and 
pn^rty  damage  to  them.  The  cha^e  of 
negligence  against  the  defendant  was  re- 
avonded  to  a  denial  and  an  afflnnatlTe  an- 
swer of  oontrilwitory  negligence  on  the  part 
of  irialntUb.  A  trial  by  jury  resulted  in  a 
Terdlct  for  def^dant.  Itie  superior  court, 
believing  it  had  used  Improper  langoace  In 
one  of  Its  Instructions,  granted  a  new  trial, 
from  wbtdi  defendant  appeals. 

[1]  If  it  be  considered  that  an  erroneous 
instruction  was  given,  allied  error  predlcat* 
ed  thereon  was  harmless,  U,  under  the  evi- 
dence, no  verdict  could  have  been  rightfully 
returned  thereon  other  than  the  one  whidi 
was  rendered,  in  which  case  it  would  be  the 
duty  of  the  trial  court  to  enter  judgment  for 
defendant  rather  than  grant  a  new  trial. 

At  the  place  of  crossing,  Twwtleth  Avenue 
South  runs  north  and  south,  and  was  vari- 
ously estimated  to  be  from  80  to  40  feet 
wide  between  the  curbs,  while  Yesler  Way 
runs  east  and  west,  and  upon  it  igweUant  o^ 
erated  a  double-track  cable  railway,  the  most 
souttiwly  rail  of  which  Ilea  14  feet  north  of 
the  south  curb  of  Yesler  Way.  Both  streets 
were  paved.  Yesler  Way  was  lev^  Ap- 
proacfaing  Yesler  Way  (from  the  south  as  re- 
spondents were  traveling  Twentieth  Avenue 
Sooth  for  a  distance  of  more  than  a  block 
was  of  about  1  per  cent  u|>gnd&  The  cable 
used  to  draw  the  street  car  bad  a  maximum 
qieed  of  a  little  less  than  10  miles  an  hour. 
The  cable  car  was  28  feet  long,  and  could  be 
reasonably  stcq^ped  on  a  level  wUUn  80  or 
40  feet.  It  was  going  east  on  the  southwly 
tntA  at  Uw  time  ot  the  acddoit.  For  about 
20  yean  resDondntB  had  lived  S  or  10  blocks 
north  of  tlw  plaoe  of  llie  aodduit*  and  for 
mora  than  4  years  had  <q>erated  the  automo- 
bile over  this  street  crossing  from  two  to  six 
times  a  day,  and  knew  that  cable  cars  ware 
mn  on  Teder  Way. 

Mr.  Blancluird  testified  that  he  was  gohig 
north  on  the  right  sld^  near  the  east  curb  of 
Twentieth  Avenue  Sonth,  that  In  approach- 
ing Yesler  Way  he  sladced  up,  looking  to  the 
right,  and  as  he  got  pretty  near  the  corner, 
his  wife,  who  was  sitting  on  his  ri^thand 
side,  called  out,  "Pa,  there  is  a  car,"  where- 
upon he  turned  quickly,  and  saw  the  car  15 
or  20  feet  west  of  his  coarse.  His  own  lan- 
guage was: 

"When  getting  near  the  street,  naturally  I 
slowed  down,  and  as  I  got  pretty  near  to  the 
cmmer  my  wife,  who  was  on  my  right-hand 
side,  hollered,  'Fa,  there  is  a  ear,*  snd  I  tamed 


qvMHj  and  saw  it  was  imposiibls  to  avoid  a 
collision,  that  I  would  Ut  the  car  right  on  the 
side  If  I  eontlnned,  so  I  speeded  a  little  bit, 
I  pat  my  foot  on  the  accelerator  and  turned 
to  the  right,  skipping  the  oomer  and  going 
down  the  bill  towards  Tweaty*Ffnt  stretf, 
knowing  tbat  tbe-car  woald  sse  me  and  would 
stop  and  in  that  way  would  let  us  pass  without 
any  diScuIty.  His  oar  made  no  effort  to  stop 
whataver,  and  about  16  or  20  feet  below  the 
cMner  f>f  the  street  it  hit  me  right  on  the  side. 
*  *  *  Tb»  ear  was  about  IS  or  20  feet  west 
of  me  whoi  I  saw  it  I  was  then  going  about 
6  or  8  miles  an  boor.  •  *  «  Before  readiing 
the  intersection  of  Yesler  and  Twentieth  I 
slowed  down  my  car  to  6  or  8  miles.  •  •  • 
My  wife  called  my  attention  to  the  fact  that 
there  was  a  street  car  coming  when  we  were 
close  up  to  Yesler.  At  thst  time  we  had  run 
up  so  that  we  could  see  the  intersection  very 
plainly.  We  had  not  gotten  odr  fnmt  wheds 
into  Yesler  Way  when  my  attention  was  called 
to  It  We  were 'approadiing  right  to  it,  and 
in  the  next  second  we  would  be  right  Into  the 
Yesler  car  going  across.  When  my  wife  called 
my  attention  to  the  fact  that  a  street  car  wss 
coming,  I  was  within  a  few  feet  of  being  on 
Yesler  Way.  •  •  •  I  didn't  look  In  the  di- 
rection from  which  the  street  car  came.  I  had 
no  reason  to  look  In  that  direction  that  I 
know  of." 

Mrs.  Blanchaid,  after  testifying  that  when 
they  reached  Yesler  Way  they  paused  to  see 
about  the  cars  coming,  and  th«i  just  as  they 
started  up  she  told  Mr.  Blanchard  then  was. 
a  car  aHutog,  turtbw  testlted: 

"When  I  saw  the  cable  car  coming  we  were 
right  near  the  comer  of  Yesler,  near  Twentieth 
and  Yesler,  before  yoo  get  to  Yesler.  I  should 
say  I  could  thni  see  west  on  Yeslw  Way  half 
a  blo<dL  I  bad  to  look  past  Mr.  BlamAwd.  I 
didn't  see  it  coming  until  we  started  to  go  across. 
We  were  jost  going  to  start  op  when  I  saw  it 
coming.  I  should  say  Mr.  Blanchard  was  trav- 
eling 5  ndles  an  hour  at  that  time.  We  were 
then  at  the  comer  there,  just  before  you  get 
into  Yesler  Way.  I  shonld  say  we  were  tile 
distance  of  the  curb  on  Yesler  Waf  from  the 
car  track  at  that  time.** 

[I,  I]  Hie  complaint  all^ces  that  the  nec- 
llgmoe  <^  anitfbmt  ctmslsted  in  "crosdng 
and  attomptbig  to  cross  Yesler  Way  without 
a  rignal  ae  alarm  (tf  any  kind,  and  wUhont 
any  watnlng,  and  at  said  tline  Qie  sidd  de- 
fendant was  operating  the  said  cable  car 
without  lights  suflkdent  to  attract  the  atten- 
tion of  any  one  attmptlng  to  cross  at  right 
angles  on  said  Yesler  Way.  That  as  the 
plalntllfo  were  attempting  to  cross  Yesler 
Way  the  defoidant,  through  its  officers  and 
servants,  negligoitly  and  cardessly,  and  In 
total  disregard  to  the  rights  of  the  plalnttfTs 
in  the  premises,  ran  its'  cable  car  into  and 
upon  plaintiffs'  automobile." 

As  to  the  cable  car  being  lighted  the  re- 
spondent Mr.  Blanchard.  in  reply  to  the  ques- 
tion. "As  far  as  you  could  see,  those  lights 
in  the  car  were  no  different  from  the  ordlna- 
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difference." 

As  to  signal  or  alarm  bells,  while'  ap- 
peliact  submitted  ample  proof  that  signals 
were  giveD,  it  was  wholly  immaterial,  so  far 
as  respondraits  were  concerned,  whether  any 
were  given  or  not,  for  by  Hr.  Blan^rd'B 
testimony  he  saw  the  car  before  getting  into 
danger  of  it.  and  Ifts.  Blandurd  testified: 

"When  I  saw  the  cable  car  coming  we  were 
right  near  the  comer  Yesler.  *  *  *  I 
should  say  I  oould  thai  see  west  aa  XesUr  Way 
half  a  block" 

^is'court  said  in  t2ie  case  of  Tan  Dylce  r. 
Johnson,  82  Wash.  877,  144  Pac.  540,  with 
reference  to  a  similar  situation: 

"HaTfng  seen  and  observed  the  car,  sonndlng 
of  the  horn  would  bave  been  of  no  additional 
efficacy  in  avoiding  an  acd^ent* 

Also  see  Camozcl  v.  P.  &  T.  Ij.  ft  P.  Col,  94 
Wash.  64S,  IflQ  Pac.  987. 

Further,  if  it  be  contended  appelant  waa 
negligent  other  than  in  the  matter  of  Ughti 
and  signals,  we  must  bear  in  mind  tba  rela- 
tive rights  and  obligations  of  the  parties. 
This  court,  in  the  case  of  Traver  v.  Spokane 
St.  By.  Co.,  25  Wash.  225,  66  Pac.  284,  said: 

"Cars  cannot  turn  from  thdr  oonrse;  tb«y 
tm  on  fixed  tracks,  and  cannot  aoeommodate 
tttemselves  as  readily  to  esurgeaclss  and  can* 
sot  Btw  with  the  same  mwDptiusB  or  fadlity^ 
as  drivers  ot  free  vehicles,  and  drivers  of  such 
vehides  must  yield  the  right  of  way  with  rea- 
sonable prMnptness  to  tiie  passing  cars,** 

And  agaln^  the  case  of  Arpagaus  v.  Wash. 
Water  Power  Oo^  80  Wash.  83, 140  Pac.  346, 
this  court  said: 

"These  rights  are  mutual  and  reciprocoL 
Each  must  have  a  due  regard  for  the  righta  and 
safety  of  the  other.  Street  care,  being  operated 
upon  fixed  tracks,  bave  In  a  sense  a  right  of  way 
over  that  part  of  the  street  upon  which  the 
tracks  are  laid.  Pantages  v.  Seattle  Elec.  Co., 
55  Wash.  453, 104  Pac  629.  The  motonnau  Is 
entitled  to  act  upon  the  assumption  that  a  drlv-. 
er  or  a  pedestrian  will  exercise  due  care  for  his 
own  safety.  It  is  not  necessary  for  him  to 
stop  the  car  until  he  sees  that  the  other  Is  in 
apparent  daagw.  Duteau  v.  SeatOs  Elee.  Co., 
4S  Wash.  418^  8S  Plac.  7BS." 

.  In  this  case  It  is  manifest  that,  as  respond- 
ents were  situated  near  the  curb  on  the  east 
^de  of  Twentieth  Avenue  South  just  in  the 
act  of  moving  into  Yesler  Way  at  the  time 
they  saw  the  street  car  ]£  or  20  feet  to  their 
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left,  the  street  car  was  alnBOr  In  iaA  warn 

Ing  Twentieth  Avenue  SonOi. 

The  phot  shows  respondents  did  nothing 
to  absolve  themselves  from  the  performance 
of  the  duty  of  caring  tor  their  own  safety. 
On  the  etmtrary.  it  appears  ttiat  respondent 
was  beedleesly  flirting  with,  if  not  inviting, 
danger.  Undisputed  disinterested  evidence 
shows  that  respondent  could  have  easily  and 
reaswably  stopped  the  ant<Hnobile  at  that 
place,  at  the  speed  they  say  they  wem  going, 
within  12  inches,  while,  according  to  their 
own  testimony  tliey  bad  about  14  feet  irlttiin 
which  to  stop  and  avo!d-a  coIllBlan.  Instead 
of  stopping  his  car  as  reason  and  catitlon 
would  snoest,  he  became  impatient  and 
heedleas.  Be  said: 

"I  speeded  op  a  little  bit,  I  pat  my  foot  on 
the  accelerator  and  turned  to  the  right,  skip- 
ping the  comer  and  going  down  the  hill  towards 
Twenty-First  street,  knowing  ttiat  the  car  woald 
see  me  and  would  stop,  and  in  that  way  would 
let  ns  past  withoot  dttkattr.** 

Thus,  Instead  of  stopping,  as  he  Aonld, 
respondent  plainly  states  that  be  actoally 
speeded  up,  turned  to  the  right,  skipped  the 
comer  eoiat  down  the  hill,  so  as  to  give  the 
street  car  a  Aaoce  to  see  him  that  it  might 
Mow  np  to  let  him  paw  wtOumt  dUBenltT. 

Respondents  thus  carelessly  idaced  them- 
selves in  a  altnation  almllar  in  ^rlnel^  to 
those  dJscnased  in  flie  caaee  of  If  ArUla  t.  P. 
3.T.U&  P.  Co.,  95  Wash.  WT,  164  Fn&  188, 
HelUesen  t.  Seattle  fltoc;  Cfa.  66  WaA.  278, 
105  Pac.  468,  and  Blnfaart  T.  BettQe  Blec. 
Co.,  es  Wash.  S91,  lis  Pac.  51.  upon  wUcb 
authoritlefl  it  must  be  h^d  as  a  matter  ot 
law  that  rc^Nmdaktii  were  goAltf  of  omtrlb- 
utory  n^tgmee,  preventing  leoovery. 

It  hamwned  that  the  verdict.  fiivomUe  to 
the  defendants,  Intnpreted  tba  facts  Jnat  as 
die  law  does,  for,  altbongli  the  trtal  Jodgo  bi 
granting  the  respondoits*  motion  for  a  new 
trial  expressed  13>e  view  Oat  cotaln  lan- 
guage used  in  one  of  his  butractlona  was  un- 
fortunate, an  examination  of  It  In  the  light 
of  req>ondetttfl^  own- testimony  convinces  ns 
that  it  was  harmless. 

The  order  granting  a  new  trial  is  reversed, 
and  the  cause  remanded,  wiOx  direction  t<» 
the  superior  court  to  eiter  ^dgm^  for  da- 
fendant,  dlsmtsfllng  the  action. 

MAIN,  G.  J.,  and  MACKINTOSH,  TOI#. 
MAN,  and  CHADWICK,  JJ^  concur. 
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BEBYISS  T.  WILSON.    (No.  1003S.) 
(Supreme  Court  of  WaablnttMi.  Jan.  lit,  1919.)' 

1.  AcTUL  AHD  Xaaom  «Bn846(D  —  Ton  nr 
WKsni  TO  Apvuif— Momon  vob  Ihw  ntui. 
~BnaoT— Obdeb  Mvvo  Fbo  Toho. 

A  motioD  tor  a  imw  trial  mupeods  the  tf- 
fact  of  the  Judgment  ontU  filing  of  an  order 
daiylns  the  motion*  and  an  appellant  cannot  be 
deprived  of  Us  right  of  appeal  hj  the  cntrr  of 
■n<^  order  none  pro  tone. 

2.  FHTIfXOUin  AHD  SmtOBOIiB  «S9»1SW— Nu- 
ZIGKHCK    XK    OAXBTIHa    OOT    MKEHOD  OF 

Tbeatukht  —  BviDEnox  —  QuUTion  toe 

JUBT. 

In  an  action  against  a  dentist  for  damages, 
where  there  is  any  erldence  tending  to  show  the 
defendant'a  negligence  In  ctmatructing  bridge- 
mrk^  the  qmsttoB  k  one  of  fiut  fbr  the  jury. 

&  Pbtbiouhb  abd  Suboxonb  •S>18(10>— 
Nbouobncb— Irbibuotxons. 
In  ao  action  against  a  dentist  for  damages 
from  neglif^t  performance  of  dental  work,  an 
instruction  that  plaintiff  could  not  recover  for 
anything  except  the  damage  suffered  becanse  of 
defendant* a  carelessness  and  negligence  to 
expressly  exchide  frcan  the  conaideration  of  tiie 
jury  any  damage  plaintiff  may  have  suffered  be- 
cause of  Uood  poisoning  atUng  from  an  inde- 
pendent causa. 

4.  PBTBIOIAirB    AND    SUBOEONB  «=3>18<11>— 

Nbgugbncb  —  Mbabcbb  or  Damaobb  —  In- 

BTBUCTI0N8.  . 

In  an  action  against  a  dentist  for  negli- 
gence in  the  construction  of  dental  work  guar- 
anteed to  be  satisfactory,  the  measnre  of  dam- 
ages is  the  actual  compensaticui  for  loss,  pain, 
utS  suffering  resulting  from  negligent  perform- 
ance of  the  woxk.  Instead  of  mere  reoovery  of 
Ob  axpanae  of  re^adng  tha  wtn^ 

DapBTtmeot  3. 

Appeal  from  SapMhw  Gonrt,  Spokane 
OoiiDt7;Hiigo  BL  Onnld,  JVdee. 

Action  W.  B.  Reeves  against  J.  T.  WU- 
800.  Judgment  for  plaintiff,  and  defoidant 
aopeala.  A^rmed. 

Zent  &  FDweU,  of  Spokane,  for  mppeU&nt 
a  B.  H.  Bfala7r<tf  ^KikBiu^  ioe  n9<ndent 

uaUCOiSB,  J.  In  tba  early  part  of  1916 
iHIMnident  notloed  In  b  papar  appdlanf  •  ad- 
vertijBement  guaranteeing  dental  work.  Be- 
qwndfflt  went  to  appellanf b  (Ace,  and  ap- 
pellant, he  clatma,  orally  ^reed  that  he 
would  guarantee  his  work  as  being  performed 
In  a  ekiilful,  competent^  and  careful  manner 
and  to  the  satlBfactlfm  of  reqtondent ;  that  In 
event  any  of  the  work  should  prove  unsatia- 
factory  or  to  have  been  done  In  an  nnsldUfol, 
Incompetent,  or  careless  manner,  appellant 
would  replace  any  work  done^  or  repair  and 
do  over  such  work  as  might  have  been  im- 
properly performed.    Appellant  did  certain 


work  f  (V  reqMmdoit,  Indodlns  tbe  placing 
of  a  fhrea-tooth  teldce  upon  his  upper  left 
blcoqplds,  with  a  donuny  tooth  anchored  from 
one  ilde.  The  other  allegations  of  the  com- 
plaint the  court  withdrew  from  the  Jury,  thus 
leaving  nothing  involved  In  this  action  ex< 
c^t  matters  relating  to  this  particular 
bridge.  Bespondent  claims  that  from  Hay, 
1916,  after  the  work  was  performed,  the 
bridge  caused  soreness,  and  he  made  imme- 
diate complaints  to  appellant,  who  informed 
him  that  it  was  a  tmderneas  which  he  would 
have  to  get  nsed  to.  The  following  summer, 
while  reqirandent  was  in  Seattle,  he  con- 
tracted blood  poisoning  in  his  hand,  not  at- 
tribntable  to  the  teeth,  and  returned  to  Sj^ 
kane  to  be  treated,  bet,  not  havii^  serloos 
trouble  with  his  teeth,  did  not  call  on  the  ap- 
pellant,  or  ask  him  to  nfialr  m  replace'  any 
work  under  the  terms  of  the  agreement  Af- 
ter this  blood  poisoning  occurred  respondent 
lost  weight,  and  had  more  serioas  trouUe 
with  his  teeth.  He  returned  to  Spokane  In 
the  mrtog  of  1917,  called  on  the  ai^dlant 
twice,  and  claims  that  he  demanded  that  the 
appetllant  rq;)laoe  or  vepalr  the  bridge,  but 
was  rvfDsed.  Appellant  testified  that  re- 
spondent was  violent,  disorderly,  and  profane, 
and  that  be  lefosed  to  talk  with  him  until 
be  would  conduct  hbnsdf  in  a  proper  manner. 
BespMktant  had  paid  an>eUaat  $80  for  the 
dental  work  nt  i^adag  a  41iEe»«q»  brii^  in 
revoodenf B  lowar  right  Jaw  and  a  thne* 
cap  bridge  in  Ub  vpvvr  left  Jaw.  After  the 
last  al^catlon  witti  appeHant,  reqiondent, 
went  to  Dr.  Reed  to  have  the  bridge  remov- 
ed and  tala  teeth  treated.  Respondent 
'  brought  tbls  action  against  appellant,  whidi 
xesidted  In  a  retdlct  for  |200  In  his  fiavor. 

[1]  At  the  ttureshold  we  are  confronted 
with  a  motion  to  dlsmlBB  the  ai^eal  for  Am 
reason  that  it  was  not  tak«n  within  00  days 
from  the  entry  <tf  Judgment  It  ai^eam  that 
the  JndgmMit  ms  signed  and  fllkd  on  Octo- 
ber 18,  1917.  Tb»  order  denying  the  motions 
for  Judgment  notwithstanding  the  verdict 
and  for  a  nevr  trial  was  signed  and  filed  wlUi 
the  clerk  October  80,  1017.  The  Snperlor 
Oonrt  Journal  for  Toesday,  Octohw  80^  1017. 
has  the  following: 

"Na  U179.  W.  B.  BaevcB,  PlaiBtiff,  v.  J.  T. 
Wilson,  Defendant.   Order  dgned  denying  mi^ 
!  tion  for  new  trial  and  for  JndgDunt  noCwith- 
'.  standing  the  verdiot  and  same  signed  aa  of  the 
16th  of  October. 

"CSigned]   i  Judge." 

The  moti<m  for  a  new  trial  suspends  the 
^ect  of  the  Jndgment  nntU  after  the  deter- 
mination of  the  motion  and  filing  of  the  order 
dmylng  the  motion.  An  appellant  cannot 
be  derived  of  his  i^ht  of  appeal  by  the  entry 
of  a  nunc  pro  tunc  order.  If  this  were  not 
BO,  he  could  be  deftrived  of  his  right  of  appeal 
by  the  court  taking  under  advisement  the  do* 
termination  of  a  motion  for  new  trial  for  a 
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period  of  M  days  or  longer,  and  then  raiterin? 
a  nunc  pro  tunc  order,  ibe  motion  to  dis- 
miss the  appeal  Ib  denied. 

[2]  Appellant  assigns  tbat  the  coart  erred: 
(1,  2)  In  denying  appellant's  motions  for  Judg- 
ment notwithstanding  tlie  verdict,  and  for 
a  new  trial ;  (3, 5)  In  giving  Instructions  Nos. 
21  and  22;  (4)  In  refusing  to  give  defendant's 
requested  instruction  No.  6;  In  denying 
appellant's  motion  to  8tx\ke  from  the  amend- 
ed and  supplemental  complaint. 

This  case  belongs  to  a  different  class  from 
the  cases  of  Lorenz  v.  Bootii,  84  Wash.  550, 
147  Pttc.  81,  aAd  Dahl  v.  Wagner.  8T  Wash, 
492,  151  Pac.  1079,  and  Is  more  nearly  par- 
allel to  the  case  of  Swaoson  v.  Hood,  99 
Wash.  606,  170  Pac.  135,  where  this  conrt 
distinguished  the  two  classes  of  cases  as 
fbllows: 

"But  there  is  an  obvious  distinction  between 
a  claim  of  negUgence  in  the  choice  of  methods 
of  treatment  and  a  charge  of  negligence  In  the 
actoal  performance  of  the  work  or  treatment 
after  such  choice  is  made.  As  to  the  flrst,  the 
charfe  Is  nfnted,  as  a  nutter  of  law,  by  show- 
ing that  a  reqtectable  minority  of  expert  phrsi- 
dans  approved  of  the  method  aelectsd,  thus  tak- 
ing the  case  from  the  jury.  As  to  the  second 
—a  charge  of  negligent  performance— where  there 
la  an;  evidence  tending  to  show  such  negligence 
the  case  is  for  the  jury,  as  in  other  casea  of 
negligence,  whenever  upon  the  evidence  the 
minds  of  reasonable  men  mlg^t  differ.  We  think 
the  case  here  falls  within  the  latter  category, 
^ere  was  evidencs  that  appelant  admitted  to 
reqKmdoit;  Kspondefit^s  wif^  his  inother-lii-lawt 
and  his  deHc  that  ha  drilled  the  holes  in  the 
bone  too  large  for  the  acrews  used  in  placing 
the  plate,  and,  for  that  reason,  wrapped  the 
plate  and  the  bone  with  a  wire,  and  that  tbe 
wire  caused  the  trouble.  Then  was  also  evi- 
dence that,  in  removing  the  wire,  appellant  used 
great  force,  aod  in  removing  the  plate  spUnters 
of  bone  were  pulled  away.  True,  this  use  of  ez- 
oesilve  force  was  contKoverted  by  appellant  and 
some  of  his  •witnesses,  but  tbe  cnifllct  made  a 
question  for  the  jury." 

There  Is  some  evidence  in  this  case  tend- 
ing to  show  that  appellant  was  negligent  ta 
tbe  manner  of  executing  the  work  he  con- 
tracted to  perform:  (1)  In  constructing  the 
bridge  so  that  the  false  tooth  occluded  with 
the  molant  below;  (2)  In  constmctlnK  the 
bridge  so  aa  to  permit  a  Moulder  at  the  gum 
margin  on  cme  of  the  bicuspids ;  (S)  In  placing 
a  bridge  with  great  leverage  on  resp<Hident's 
teeth;  and  (4)  in  constructing  the  bridge  upon 
the  upper  blcu^lds  of  resiiondent  with  a 
view  of  thereafter  placing  a  tiridse  upon  tbe 
lower  left  Ucosplds  when  tbere  was  no  con- 
tract between  an;>eUant  and  respondent  for 
buUdlng  tbe  Jow»  bridge.  Aj^lant^s  c<m- 
dnct  in  doing  tbe  work  tinder  anch  circnm- 


staaces  would  be  unwarranted  and  wrongfnL 
The  cose  was  sabmltted  to  the  jury  on  the 
theory  that  appelant  had  breached  the  con- 
tract In  not  having  performed  to  tbe  entire 
satisfaction  of  respondut,  and  had  pnlorm- 
ed  tbe  contract  in  a  careless  and  ne^lgent 
manner.  Respondent  complained  from  the 
time  tbe  bridge  was  placed  on'  bis  bicuspids 
until  it  was  removed.  Appellant  agreed  to  do 
the  work  to  the  entire  satisfaction  of  re- 
spondent, hut  when  respond^it  complained 
appellant  evaded  him  by  telling  him  that 
it  was  a  tenderness  wbicfa  be  woold  have  to 
get  used  to,  and  later  refused  to  correct  or  re- 
place it. 

Appellant,  learning  that  respondent  had 
contracted  blood  poisoning  several  montbs 
attet  the  Injury,  attributed  tbe  damage  to 
respond^'a  teeth  to  the  blood  polaonli^;  In- 
stead of  defective  work. 

[S]  Appellant  contends  that  he  sustained 
prejudice  by  the  giving  of  instruction  No.  21. 
A  careful  eiaminatloo  of  this  instruction  that 
if  the  Jury  found  from  the  evidence  "that 
plaintiff  at  the  time  was  suffering  from  a  dis- 
eased condition,  and  sndx  injury  aggravated 
and  accelerated  audi  condition,  thai  the 
plaintiff  is  entitled  to  recover  all  damages 
which  actoally  flowed  from  the  injury,  ex- 
cept sndi  as  must  have  followed  if  scuAi  nn- 
sklllfulness,  Incompetency,  careleasness,  or 
negligence  of  tbe  dotendant  bad  not 
vened,"  shovra  It  to  be  ftiToraUe  to  appellant. 

It  la  dear  fironi  tide  Instnictloa  fliat  re- 
spondent  could  not  recover  for  anything 
except  tbe  damage  suffered  because  of  a^ 
pellanfs  carelessness  and  negligence.  It  ex- 
pressly excluded  from  the  ccmsldMatlon  of 
the  Jury  any  damage  which  the  >e«oudent 
may  have  aiiffiered  bacanae  of  Uood  pdaoDlng; 

[4]  AnMUant  aeeka  to  place  a.  eaiatrac' 
tion  upon  tbe  testliaoay  In  the  cue  soch  that 
respondent  can  only  racoyer  170^  or  what  it 
woBid  have  coat  to  do  tbe  worfc  ow,  and 
complains  of  an  Instruction  submitting  tbe 
measDre  of  damages.  ^Die  Inatmctkma  given 
by  tbe  court  foirly  meaaored  tbe  damages  to 
be  actual  oDmpenaatton  fbr  loaa  and  pain  and 
suffering  trom  negUgaxt  pertbrmance  of  tbe 
work  contracted  to  be  done^  Instead  of  tbe 
mere  recovery  of  the  expense  of  replacing, 
and  we  find  no  error  in  such  measure  of  dam- 
ages allowed. 

The  instructions  were  as  favorable  to  ap- 
pellant as  be  was  entitled  to  undw  tbe  evi- 
dence. 

The  Judgment  is  affirmed. 

MAIN,  C  J.,  and  MOUNT,  FOtlfBRTON, 
and  PABKESt,  JJ.,  eoncor. 


Digitized  by  Google 


RANSON  T. 


BOZXBBBBRO 


827 


HAI^N.  State  Bank  Ezfimlner,  t.  SODBa- 
BSBO  et  vx.    (So.  14970.) 

(Supreme  Court  of  Waahiogton.    Jan.  10, 
191».) 

1.  Banks  and  Bahkino  <s»47C1)-^Awueb8- 
UEHT  oir  Stock— Powu  or  Bank  Exami- 
ner. 

Under  Banking  Act  1915,  state  bank  exam- 
iner is  dotked  with  power  flnally  to  determine 
necessity  for  making  aweenuent  on  stock  of 
insolTent  bank,  pursuant  to  Const  art.  12,  | 
11,  and  amoont  ef  Boch  assessment,  wlthcrat  any 
judicial  inqvirr  into  the  matter, 

2.  Banks  and  Bankino  «a»44— LuBXLm 

or  SVOOKHOIiJWBft— SXATDTB. 

IjawB  1917,  p.  38D,  |  85,  empowering  state 
bank  examiner  to  enforce  superadded  liability 
of  stockholders  as  soon  after  taking  possessiou 
of  any  bank  as  in  bis  judgment  same  may  be 
necesssiT,  since  it  bears  on  remedy  only,  lia- 
bility of  stockholders  being  stipulated  by  Const 
art  12,  1 11,  is  applicable  In  r^ulating  affairs 
of  bank,  whldi  became  insolvent  before  Its  pas- 
sage. 

8.  Banks  and  Banking  i>n  li  Conbtito- 
TioNAL  Law  «=p80(2)  —  Sepabation  op 
PowEBs  or  GovEBNUENT— Judicial  Poweb 
IN  MiniSTEBiAi.  Otficeb— Bank  Exaictneb. 
Laws  1910,  p.  279.  and  Laws  191T,  p.  271, 
construed  to  dothe  state  bank  examiner  with 
power  finally  to  determine  oecesshy  for  making 
assessmefvt  on  stofik  of  iuHlTant  buik,  efec,  held 
not  toTmlid  as  oonlBtiing  jvdleial  powsr  on  miu- 
istorial  officer. 

Bn  Banc. 

Appeal  from  Superior  Cobrt,  King  Coun- 
ty; Everett  Smltb,  Judge. 

Action  ^Jly  W.  B.  HansoQ,  as  Stste  Bask 
Bxamliier,  for  and  In  bdmlt  ot  the  Fint  In- 
ternational Bank  of  South  Bend,  an  Insol- 
Tent  banking  coiporatton,  against  J.  A.  Sod- 
erberg  and  wUis.  From  Judgment  for  plaln- 
tur,  defendants  appeal.  Affirmed. 

Lodcerby  &  Wright,  of  Seattle,  for  appel- 
lants. 

M.  M.  BldiardeoD.  Hugh  C  Todd,  and  F. 
-C  Beagan,  all  of  Seattle,  for  respondent. 

MAIN,  0.  J.  Thla  action  was  brought  by 
the  state  bank  examiner  to  recover  upoTi 
the  superadded  liability  of  a  stoclthoMer  In 
an  insolvent  state  banking  corporation.  The 
trial  resulted  In  a  Judgment  in  favor  of  the 
plalnttfC.   From  this  the  defendant  appeals. 

The  facts  necessary  to  present  the  legal 
qnestlon  involved  may  be  briefly  stated.  On 
or  about  July  19, 1915,  the  First  Internation- 
al Bank  of  South  Bend,  being  then  inaolvent, 
came  into  the  possession  oiul  wider  the  con- 
trol of  the  reiqwndent,  as  state  bank  exam- 
Iner,  for  lia\|(dation  and  distribution  of  its 
assets  nndar  and  by  virtue  of  the  provisions 
of  the  law  of  191B  of  this  state.  The  capital 


atoA  of  the  bank  was  In  the  sum  of  $50/)00, 
divided  Into  500  shares,  of  the  par  value  of 
$100  per  share,  all  of  which  had  been  suh- 
scribed  and  jmid  for.  After  the  bank  came 
into  the  possession  of  the  state  bank  exam- 
iner, that  officer  ascertained  that  its  liabili- 
ties were  atxHit  9285,000,  and  that  the  value 
of  its  assets  was  |1SS,000,  thus  leaving  a 
balance  of  liabilities  over  the  ass^  in  the 
sum  of  approximately  $100,000.  The  state 
bank  examiner  thereupon  determined  that 
it  was  necessary  that  the  stoi^holdere  of  the 
bank  be  assessed  upon  their  superadded  lia- 
bility of  the  stwA  to  the  fnU  extent  of  the 
par  value  thereof.  A  notice,  coupled  with  a 
demand  for  payment,  was  glvai  to  each  of 
the  stodEhotders.  The  appellant  was  the 
own^  of  100  shares  of  the  stodc,  and  hla 
liaMUty,  measured  by  the  full  par  value  of 
such  Btod^  was  $10,000.  The  amieitant  re- 
fusing to  re^nd  to  the  notice  and  make 
payment*  as  demanded,  the  present  action 
was  instituted.  The  trial  resulted  in  a  Judg- 
ment against  the  appellant  for  $10,000. 

[1]  The  first  question  presented  is  whether 
under  the  banking  act  (Laws  1915,  c.  98),  the 
state  bank  examiner  is  dothed  with  power 
to  finally  determine  the  necessity  for  mak- 
ing assessmmt  upon  the  stock  of  an  Insol- 
vent bank,  and  the  amount  of  such  assess- 
ment, without  any  Judicial  Inquiry  into  the 
matter.  The  Oonstltntlon  of  this  state.  In 
section  11,  art  12,  provides  that  each  stodc- 
holder  of  any  banking  corporation — 

"shall  be  individually  and  personally  liable 
equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts,  and  engagements  of  such 
eorporati<m  or  association  aocruing  while  they 
remain  such  stodcholders,  to  the  extent  of  the 
amount  of  their  stock  tiierein  at  the  par  value 
thereof.  In  additioin  to  the  amount  invested  in 
sodi  shares:'* 

Substantially  this  same  provision  has  been 
carried  lnt»  the  statute.  Rem.  A  BaL  Code, 
{  3S27.  In  191S  the  LeglBlatan  passed  an 
act  naatlng  to  the  administration  of  banks 
and  trust  companies  the  state  bank  ex- 
aminer. ^Is  Is  a  comprehensive  statute, 
and  provides  in  detail  how  the  affairs  of  an 
insolvent  state  bank  diall  be  administered 
by  the  state  bank  examlnw.  Among  other 
provisions,  It  omtains  a  clause  that  he — 

"may,  if  necessary  to  pay  the  debts  of  such 
bank  or  trust  company,  enforce  the  individual 
liabiUty,  U  any,  of  the  stockholders."  Sec- 
tion 8. 

The  appellant  dalms  that  imder  the  pro- 
vlalfHis  of  this  statute,  and  espedally  under 
the  quoted  language,  there  has  not  beoi  con- 
terr^  upon  the  state  bank  examiner  the 
power  to  determine  the  assets  and  IlahilltleB 
of  the  bank,  and  If  he  finds  that  the  assets 
are  less  than  the  liabilities  to  make  an  as- 
sessment ujxm  the  stockholders  without  a 
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^didal  tnqtilry  and  determination  as  to  tiie 
necessity  for  sn*^  assessment.  On  the  other 
hand,  the  respondent  contends  that  the  state 
bank  examiner  nnder  the  statute  does  have 
ouch  power. 

Wltbont  setting  out  tn  detail  the  corre- 
sponding provisions  of  the  National  Bank 
Act  (U.  S.  Comp.  St  I  9S21:  R  S.  §  G234), 
It  may  be  said  that  the  statute  of  this  state 
bears  a  striking  similarity  In  many  of  its 
provisions  to  that  act  of  Congress.  Under 
the  NatlonnJ  Bank  Act  the  C!omptroUer  of 
the  Currency  administers'  the  affairs  of  an 
Insolvent  national  bank,  and  determines  the 
liability,  if  any,  of  the  stockholders,  without 
resorting  to  a  Judicial  Inquiry.  That  act 
contains  the  provision  that  the  Comptroller 
of  the  Currency  "may.  If  necessary  to  pay 
the  debts  of  snch  association,'  enforce  the  in- 
dividual liability  of  the  stockholders."  (Sec- 
tion 9821,  U.  S.  Comp.  Stats.  1916.)  In  effect, 
this  langnaga  is  the  same  as  that  ^iontalned 
in  the  legldathne  act  of  this  state  above 
quoted. 

The  United  States  Snprane  Court,  con- 
struing the  federal  act,  has  held  that  the 
Comptroller  has  power  to  decide  when  it  is 
necessary  to  Institute  proceedings  against 
the  stockholders  of  an  insolvent  national 
bank  to  enforce  their  penonal  liability,  that 
this  question  Is  referred  to  his  Judgment  and 
discretion,  and  that  his  detenuination  there- 
of Is  conclusive  In  Kennedy  r.  Gibson.  75 
n.  S.  (8  Wall.)  498,  19  L.  Bd.  476,  upon  this 
question  it  is  said : 

"The  receiver  Is  the  Inatrummt  of  the  Comp- 
troller. He  is  appointed  by  the  Comptroller, 
and  the  power  of  appoiotment  carries  with  it 
the  power  ot  removal.  It  la  for  the  Cwnptrol- 
ler  to  decide  when  it  is  Decessary  to  inaUtate 
proceedings  against  the  stoddiolders  to  enfdree 
their  peraonal  UiUdUty,  and  whether  the  whole 
or  a  part,  ud  if  only  a  part,  how  modi,  shall 
be  collected.  These  qnestfoin  are  referred  to 
hit  jadgment  and  discretion,  and  bis  determina- 
tion is  conclusive.  The  stocMiolders  cannot 
controvert  it  It  is  not  to  be  queatitmed  in  the 
litigation  that  may  ensue.  He  may  make  it  at 
such  time  aa  he  may  deem  proper,  and  upon 
such  data  as  shall  be  satisfactory  to  him.  Tbia 
action  on  his  part  is  indispensable,  whenever 
tiie  personal  HabOity  of  the  stockholders  is 
sou^t  to  be  enforced,  and  must  precede  tin  Ib- 
stitut!<m  of  suit  by  the  receiver.  The  fact  most 
be  distinctly  averred  In  all  such  cases,  and  If 
put  in  issue  most  be  proved." 

The  National  Bank  Act  provides  for  the 
appointment  of  a  receiver  by  the  Comptrol- 
ler and  that  the  receiver  acts  under  the  di- 
rection of  the  Comptroller.  The  view  of  the 
court,  as  expressed  In  Kennedy  v.  Gibson,  su- 
pra, has  been  adhered  to  by  that  court  In 
Casey  v.  Galll,  94  U.  S.  673,  24  L.  Ed.  168, 
and  United  States  T.  Knox,  Wa  U.  S.  422.  26 
L.  Ed.  216. 

The  Bank  Act  of  the  state  of  Texas  con- 
talus  a  provtfdon  that  the  bank  commissioner 
"may,  U  necessoiy  to  pay  0i»  dsbts  of  swA 


state  bank,  enforce  the  Individual  UaMUty 
of  the  Btof^olders."  CMistmlng  this  stat- 
ute, the  Oonrt  of  Civil  Appeals  of  Texas 
placed  upon  it  the  same  construction  which 
the  United  States  Supreme  Court  had  placed 
uiK>n  the  National  Bank  Act  Collier  v. 
Smith  (Tex.  Civ.  App.)  169  8.  W.  1108 ;  String- 
fellow  V.  Patterson  (Tex.  Civ.  App.)  192  8. 
W.  555.  The  Supreme  Court  of  Arkansas, 
construing  the  Bank  Act  of  that  state,  which 
contained  a  provision  similar  to  that  con- 
tained In  the  National  Bank  Act,  took  the 
same  view  of  the  scope  of  the  powa>  of  the 
state  bank  commisBloner  to  determine  the 
assets  and  UaUllties  of  an  insolvent  bank 
and  the  necessity  for  an  assessment  upon 
the  stodiholders ;  that  la.  be  bad  the  power 
to  do  these  things  without  resortiiic  to  a  ju- 
dicial inquiry.  Davis  y.  Moor^  180  Ark.  128^ 
197  3.  W.  29S. 

So  far  as  our  Inquiry  discloses,  no  court 
of  last  resort  in  any  state,  when  the  precise 
question  was  directly  presented,  construing 
a  law  of  its  particular  state,  has  taken  the 
<^posite  view.  This  statemoit  Is  made  with 
full  knowledge  and  after  careful  reading  of 
all  tlie  antborltiea  dted  in  appellantTs  tnrleC. 
If  we  gfOiSsr  otnrectly  the  force  of  the  argu- 
ment in  tiutt  brief.  It  Is  to  the  effect  that 
the  ooorts  of  TmrnosBCS,  New  Tork,  Oregon, 
and  IClmiesota  bam  takta  an  owoalte  view. 
In  Tan  Tnyl  r.  Oatpenter,  135  Tenn;  689, 18S 
8.  W.  234,  the  Boperintendent  of  banks  of  the 
state  of  Mew  York,  who  had  taken  possssskm 
of  aa  InaolTent  bank  in  that  rtate,  Immffbt 
an  action  against  a  sto^older  residing  In 
the  rtate  ot  TennesseA  It  was  there  btid 
that  an  act,  which  gave  to  the  superintend- 
ent of  banks  power  to  detexmine  the  assets 
and  liabilities  of  a  bank  and  the  necessity 
of  brlQgliis  an  aotlini  upon  the  sCoddioldeni^ 
sopOTftdded  liability  without  a  Judicial  in- 
qoiry,  ms  ocmtrary  to  tbe  pnUic  policy  of 
the  state  of  Tennessee.  That  court  reviews 
and  critldses  the  decisions  of  the  Suprane 
Court  of  the  United  States  above  dted.  Bat 
whether  the  question  was  sofllclaitly  dis- 
cussed t7  that  court  In  those  cases  does  not 
seem  to  us  material,  because,  as  shown 
the  decisions,  the  question  as  determined  is 
the  deliberate  Judgment  and  settled  doctrine 
of  that  court  How  tbe  Supreme  Court  of 
Tennessee  would  construe  a  statute  of  that 
stete  if  the  Legislature  should  pass  one  simi- 
lar to  the  National  Bank  Act  or  the  statute 
of  this  state,  and  thereby  declaring  the  pub- 
lic policy  of  the  state  to  be  different  from 
that  stated  by  the  court,  is  a  question  whlcb 
only  that  court  can  determine  in  the  event 
the  Legislature  should  pass  such  a  statute. 

In  Sargent  v.  Waterbury,  83  Or.  159,  161 
Pac  443,  163  Pac.  416,  the  action  was  upon 
tbe  balance  due  upon  stock  sufscrlptions  and 
not  upon  the  superadded  liaMlIty.  No  ref- 
erence la  made  In  that  opinion  to  the  Nation- 
al Bank  Aet  or  the  dodakus  of  the  United 
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StateB  SnpKina  Gonrt  comdnliig  It  Hkd' 
th«  court  intended  to  take  a  .different  view 
from  that  entertained  by  the  United  States 
Supreme  Court,  it  donbtlaae  would  liave  re- 
ferred to  tbose  decisions.  Wbetber  the  same 
mle  dionld  be  applied  when  the  action  Is  for 
the  balance  due  upon  a  stock  subscription 
as  where  It  Is  upon  the  superadded  liability 
Is  not  In  tb.e  case  now  before  us,  and  there- 
fore is  not  pertinent  to  the  question  here  to 
be  determined. 

The  case  of  Ueland  t.  Haugan,  70  Minn. 
340,  73  N.  W.  168,  is  not  in  point  because  the 
statute  whidi  the  court  was  ther^  constru- 
ing Is  essentially  different  from  the  Nation- 
al Bank  Act.  the  statutes  of  this  state,  Tex- 
as, and  Arkansas.  Tlie  statute  of  Minneso- 
ta contains  an  express  provision  by  whldi 
the  superintendent  of  banks  Is  to  ai^tly  to  a 
court  of  competent  Jurisdiction. 

In  the  Matter  of  the  Union  Bank,  204  N. 
T.  313,  97  N.  E.  737,  the  question  before  us 
for  determination  was  not  Involved.  It  must 
be  admitted,  however,  that  there  are  found 
in  the  New  York  Supplement  certain  cases 
which  are  not  in  harmony  with  the  cases 
above  referred  to  from  the  Supreme  Ck)urt 
of  the  United  States,  the  Court  of  CivU  Ap- 
peals of  T^as,  and  the  SnpresM  Ooart  of 
Arkansas. 

A  holding  that  the  state  bank  examiner 
may  determlue  the  difference  between  the 
liabllitlea  and  the  assets  of  an  Insolvent 
bank  and  the  necesdty  for  an  assessment 
of  the  stock  gives  the  act  a  construction 
which  renders  it  S3>eedy,  Sclent,  and  eco- 
nomical. If  the  act  should  be  construed 
tlmt  the  state  bank  examiner  most  resort  to 
a  court  of  equity  to  have  these  matters  de- 
termined before  be  can  bring  an  action  upon 
the  stock,  the  procedure  would  be  substan- 
tially the  same  as  it  was  prior  to  the  passage 
of  the  statute.  It  is  well  known  that  under 
that  procedure  the  administration  of  Insol- 
vent banks  was  subject  to  much  delay  and 
involved  many  times  a  large  amount  of  costs 
and  expenses.  It  is  to  the  Interest  of  the 
creditors,  and  also  the  stockholders,  that  the 
aftulrs  of  au  insolvent  banking  institution 
should  be  wound  up  with  reasonable  expedi- 
tion and  with  no  more  expense  than  the  ne- 
cessities of  the  sltuatlou  may  require.  A  re- 
view of  the  act  of  1915  and  a  comparison  of 
it  with  the  National  Bank  Act  indicate  that 
the  Legislature  mast  have  had  the  federal 
act  in  mind  at  the  time  the  statute  of  this 
state  was  passed,  and  also  the  construction 
which  the  United  States  Supreme  Court  had 
given  the  federal  act.  We  think  that  the 
state  bank  examiner.  In  proceeding  as  he 
did  in  this  case,  was  acting  within  the  pow- 
er with  which  he  was  clothed  by  the  statute. 

[2]  If  the  proper  construction  of  the  act  of 
1915  were  not  that  above  Indicated,  It  would 
not  follow  that  the  Judgment  should  be  re- 
versed. In  1917  the  Legislature  of  this  state 
passed  a  banlcinc  act  wbldi,  in  its  tetms  oon- 


ferrlng  povWdpOii  the  bank  examiner.  Is 
Bomeiwhat  more  compreliensiTe  than  was  the' 
act  of  19U.  Under  the  1917  act  the  state 
bank  examiner  may  enforce  the  superadded 
liability  of  the  stockholders  "as  soon  after 
taking  possession  of  any  bank  or  trust  com- 
pany as  in  his  Judgment  the  same  may  be 
necessary,"  and  the  fftllnre  of  the  stockhold- 
ers of  any  bank  or  trust  company  immedi- 
ately upon  possession  b^ng  taken  by  the  ex- 
aminer to  make  good  all  Impairment  of  its 
assets  ^all  be  conclnslve  evidence  that  the 
enforcement  of  double  liability  Is  necessaiT- 
Laws  1917,  c.  80,  8  35.  By  this  latter  act  It 
nill  be  noted  that  the  liaUUty  Is  to  be  en- 
forced as  soon  after  taking  possession  of  the 
bank  as  In  the  Judgment  of  the  state  bank 
examiner  the  "same  may  be  necessary,"  and 
the  failure  of  the  stockholders  to  make  good 
any  Impairment  of  the  bank's  assets  shall  be 
conclusive  evidence  that  the  enforcement  of 
"double  liability  Is  necessary." 

Since  the  assessment  In  the  present  case 
was  made  under  the  1916  act,  and  the  bank 
was  in  the  process  of  liquidation  when  the 
1917  act  took  efTect^  it  is  the  appellant's 
claim  that  the  latter  act  can  in  no  event  be 
held  applicable  here.  These  statutes  bear 
upon  the  remedy  otdy.  The  liability  of  the 
stockholders  remains  the  same  as  it  was 
prior  to  their  passage.  A  statute  which 
bears  up<m  the  remedy  only  is  applIcaMe  in 
liquidating  the  affairs  of  the  bank,  even 
though  passed  subsequent  to  its  insolvmcy. 

In  Mor^  on  Banks  and  Banking  05th  Ed.) 
vol.  2,  8  677,  it  Is  said: 

•*  •  *  •  Thus  n^eve,  at  the  tine  of  the  !»• 
Bolvenetr,  tiie  only  remedy  agalust  tke  share- 
holders was  by  proceedings  in  enuity  on  the 
part  of  the  billholders,  and  subeeQuently,  pend- 
ing the  liquidation  of  the  affairs  of  the  bank,, 
a  new  statute  was  passed  creating  the  machin- . 
«y  of  tiie  bank  eomndaatoneESi  and-provIdiDg 
a  simple  and  expeditious  means  whereby  they 
could  enforce  coIleettimB  from  sharriiolders  {ISut 
amount  of  actnal  liability  not,  of  course,  being 
varied),  It  was  held  that  the  shareholders  in  the 
already  Insolvent  bank  could  not  object  to  the 
application  of  this  new  statute  to  their  own 
case.  It  bore  upon  the  remedy  only,  not  upon 
the  liablUty.   •   •  • » 

[3]  The  ai^lant  farther  «mteuds  Cbat,  - 
if  a  construction  be  given  the  statutes  such 
as  above  Indicated,  then  it  cannot  be  sus- 
tained because  it  confers  upon  a  ministerial 
officer  Judicial  power.  This  question  has 
also  been  decided  against  appellant's  conten- 
tion by  the  United  States  Supreme  Court. 
Busbnell  T.  Lelflnd,  164  U.  S.  884, 17  Snp.  Ot 
209 :  In  re  Chetwood,  166  U.  S.  448,  17  Sup. 
Ct.  885,  41  L.  Ed.  782,  In  iJM  case  last  dted 
It  is  said: 

"It  has  been  so  often  decided  tbat  the  authori- 
ty vested  in  the  C<»DptroIler  to  appolat  a  receiv- 
er of  a  defaulting  or  insolvent  national  bank, 
or  to  call  for  a  ratable  assessment  upon  its 
BtocUiblders^  Is  not  open  to  objectiim  becanse 


Digitized  by  Google 


880 


.ITT  FACmO 


BSPOBTEB 


(WML 


T«itiaf  that  offloer  with  jndieUl  power  In  vto- 
Utltm  of  tha  OtnutltatUHi,  that  we  Iiare  recmt* 
I7  declined  to  re-examine  that  question." 

It  Is  probable  that  In  cages  analogoos  In 
principle  the  dedslona  of  this  court  could  be 
resorted  to  sustalnlog  the  proposition 
that  tbe  act  ddes  not  confer  jadi(^  power 
upon  the  state  bank  examiner  In  violation 
of  the  Constitntlon.  At  the  riak,  however, 
of  having  this  oplnltm  an>ear  snperfldal  we 
will  not  enter  npon  a  review  bf  these  cases, 
because  to  do  so  wonid  ectend  the  opinion, 
as  it  seems  to  us,  unnecessarily.  What  rem- 
edy a  stockholder  would  have  If  the  state 
bank  examiner  were  proceeding  arbitrarily 
or  wrongfully  is  not  before  us  in  this  case, 
and  tt  is  not  necessary,  therefore,  here  to 
discuss  or  determine  Uiat  question. 

The  Judgment  vlll  be  affirmed. 

PARKER,  MACKINTOSH,  TULLERTON. 
MOUNT,  lOTCHBLU  GHADWIOK,  TOL- 
MAN,  and  HOLCOMB,  JJ^  concur. 


GULES  T.  NORTHEBN  PAa  BT.  CO.  (No. 
1499&) 

(Bupieme  Ooort  of  WaaUngton.  Jan.  10, 1919.) 

1.  Masiu  ahd  Sebtaut  *»187(5)— Loadiko 
or  Bails-^ibixoaio  of  Bional. 

Where  tra<A  employ^  ktadlng  rails  on  car 
engaj^ed  In  interstate  commerce  by  sliding  rail 
np  indine  worked  tosetiier  by  means  of 
sifmals.  upon  one  of  which  tbey  paused  within 
■  few  inches  from  top  until,  upon  giving  of  an- 
other EOgnal,  they  gave  final  push  landing  rail 
on  top  of  car,  the  failure  of  tbe  employes  on 
one  end  of  the  rail  to  pause  upon  flnt  signal, 
causing  otbor  end  to  slide  backwards,  injuring 
worker  on  such  end,  was  ne^igenee  mi  jwrt  of 
employes  disregarding  signal. 

2.  Mastxb  and  Sxbvaut  ^=>180(4>— Injukt 
TO  Rahaoad  EhfloxA— Neoliobnob  or 

FXI.LOW  EJUPLOTt  —  LlABirjTT  Of  InTXE- 
8TATE  RaIUOAD. 

Railroad  employ^  engaged  In  interstate  com- 
merce, injured  while  sliding  rail  up  skid  in- 
dtue  because  <3t  ne^igenoa  of  fellow  woricmen  at 
other  end  of  tall  In  failing  to  obswve  signal, 
could  recover  ntfi*"**"  xallroad  under  federal  Dm- 
ployera^  liability  Act.  {  1  (U.  S.  Comp.  St  | 
8697),  regardless  9i  whetliw  railroad  was  itwU 
negligent. 

8.  Masikb  and  Suvaut  «s»278(18)~IifJunT 

TO      BAXLWIAD  EUCPLOTA— lilABlXJTT  OF 

Kailboad— Puma  Facib  Case. 
In  railroad  employ^'t  action  based  on  fedez^ 
a1  Employers*  Uablltty  Act  (U.  S.  Comp.  St. 
H  8657-8660,  evidence  of  negligence  on  tbe 
part  of  fellow  emptoyte  In  loading  rails  on  a  car 
AeM  to  establish  prima  fade  case  under  first  sec- 
tion of  act 


4  NBGUGBroB  ^1M(S1>— iKJtmr  to  Bail- 

BOAD  BuPLOtA-JUBT  QUBSTZOIT— ItelBBAL 

Ehplotxbs'  LuBiuTr  Act. 
In  action  baaed  on  federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St  U  8697-8666),  em- 
ployer's liability  is  for  the  jury,  notwithstand- 
ing that  employe's  contributory  ne^igence  was 
grow,  and  employer's  negligence  slight;  section 
3  providing  tiiat  contributory  negligence  shaU 
not  bar  recovery,  but  that  dami^es  shall  be 
proiwrtlonately  diminished. 

6.  UASm  AND  Sebvaitt  «s»304{1)— Pbdebae. 

EUPLOTEBS'     LXABUJTT  act— AaSUMPTIOH 

or  Risk. 

Employer,  being  sued  in  action  baaed  on  fed- 
eral Employers'  Ijiability  Act  (U.  S.  Comp.  SL 
K  8667-886S),  may  avaU  itself  of  defense  of  as- 
sumption of  risk,  in  view  of  section  4,  exc^t 
'where  its  own  violation  of  some  of  safe^  ap- 
pliance acts  has  contributed  to  injury. 

6.  Masieb  and  Sebvahx  «=»204(3)— AssnuD 
Risk— NEOLiaENCE  or  Fellow  Sbbvakt. 
In  action  based  on  federal  Employera'  Lia- 
bility Act  (U.  S.  Comp.  St  H  8657-8665),  for 
injuries  caused  by  fellow  employes'  negligence, 
which  was  not  habitual  or  usual,  held,  that 
plaintitr  did  not  assume  negli(ence  of  such  fel- 
low «nploy«s. 

DfliMrtmcnt  2. 

Ai^teal  from  Superior  Court.  King  Coun- 
ty; Mitchell  01111am,  Judge. 

Action  by  Gust  Gules  against  the  North- 
em  Padflc  Hallway  Company.  Judgment  of 
dismissal,  and  plaintiff  appeals.  Reversed 
and  remanded. 

George  H,  Rummens  and  Frank  E.  Qreen, 
both  <tf  Seattle,  for  appellant 
C.  H.  Wtnderi^  of  Seattle,  for  respoiident. 

PT7LLERT0N,  J.  The  appellant,  a  track 
laborer  In  the  employ  of  the  respondent,  re- 
ceived personal  injuries  while  engaged  with 
other  workmen  in  loading  steel  rails  upon  a 
flat  car.  It  is  conceded  that  the  respondent 
was  a  common  carrier  of  interstate  commerce 
by  railroad,  and  that  the  work  In  whldi  the 
appellant  was  engaged  was  In  tbe  prosecution 
of  the  carrier's  business  as  such  an  Interstate 
carrier.  The  appellant  brought  this  action 
under  the  federal  Employers'  UablUty  Act 
(Act  April  22,  1908,  c.  149,  SS  Stat  6S  {C-  S. 
Comp.  St.  H  8607-8866])  to  recover  for  his  in- 
juries. At  the  trial  of  the  case  at  the  dose 
of  his  evidence  in  diief  tbe  respondent  inter- 
posed a  challenge  to  Its  legal  suffldency, 
which  diallenge  the  trial  court  sustained, 
entering  a  judgment  dismissing  the  action. 
The  appeal  is  from  this  Judgment ;  the  ques- 
tion presented  bdng  the  suffldency  of  the 
evidence  to  make  a  case  for  the  Jury. 

While  the  witnesses  vary  somewhat  in  the 
details  of  their  testimony,  there  Is  no  sob- 
stantlat  conflict  between  them  as  to  tiie  man- 
ner and  cause  of  the  accident  firing  rise  to 
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the  Injury.  The  process  of  loading  the  rails 
was  this:  Skids  were  Inclined  from  the 
ground  to  the  top  of  the  car.  A  rail  would 
then  be  mored  from  the  pile  in  which  It  was 
located  to  the  foot  of  the  skfd,  when  the 
workmen  would  take  hold  of  It  with  their 
hands  and  slide  It  on  the  skids  to  within  two 
or  three  Inches  of  the  top,  where  a  pause 
would  be  made.  This  pause  was  for  the  pur- 
pose of  obtaining  concerted  action  In  the 
final  push  which  landed  the  rail  on  the  car; 
it  being  desirable,  If  not  necessary  to  the 
safety  of  the  workmen,  that  the  rail  be  push- 
ed oxer  the  end  of  the  skids  onto  the  car 
at  practically  the  same  moment  Concert  of 
action  for  the  final  push  was  obtained  by  the 
use  of  signals  given  by  one  of  the  workmen 
selected  "for  the  purpose.  The  signals  were 
two  In  number,  the  one  a  warning  signal  for 
the  workmen  to  get  into  position  for  the  final 
push,  and  the  aeccmd  one  for  the  conc^ted 
push  which  placed  the  rati  over.  At  the  time 
of  the  accident  the  appeUant  was  stationed 
at  the  octreme  left  of  the  gronp  of  workmen 
and  beyond  the  sUd  on  that  aide.  When  the 
rail  th&a  being  raised  was  near  the  ttm 
ttie  skids,  the  workmen  stopped  its  progress 
to  await  the  signal  from  the  workman  In 
cbarge.-  The  preliminary  signal  was  glr^ 
when  the  workmoi  on  the  end  of  the  rati 
posite  the  appeUant.  without  waiting  for  the 
second  signal,  pushed  their  end  of  the  rail 
over  onto  the  car.  This  act  caused  the  raO 
to  turn  orer,  and  caused  the  appellant's  end 
to  slide  backward  upon  the  skid  next  to  blm. 
In  so  sliding  the  third  finger  of  the  appel- 
lant's right  band  was  caught  between  ttie 
rail  and  the  skid,  and  cut  off  at  the  aeomd 
Joint. 

There  is  some  evidence  in  the  record  to 
the  effect  that  occasioDally  when  the  final 
signal  was  given  the  workmen  at  one  end  of 
the  rail  would  push  that  end  of  the  rail  over 
the  end  of  the  skid  ahead  of  the  workmen  at 
the  other  end,  but  It  was  not  In  evidence  that 
this  fact  ever  resulted  In  injury  or  was  li- 
able to  cause  injury  to  the  workmen  on  the 
other  end.  Neither  was  there  any  evidence 
that  It  was  customary  or  usual  for  one  side 
to  push  the  rail  over  on  the  giving  of  the 
first  signal,  or  any  evidence  that  such  a 
thing  had  occurred  in  the  loading  of  this  car, 
other  than  In  the  Instance  in  which  the  ap- 
pellaut  was  injured. 

The  trial  judge.  In  sustaining  the  chal- 
lenge to  the  sufficiency  of  the  evidence,  rested 
his  conclusion  on  the  decisions  of  this  court 
in  the  cases  of  Anderson  v.  Oregon  B.  R.  & 
NaT.  Co.,  28  Wash.  467,  68  Pac.  863,  and 
Swanson  v.  Oregon-Washington  B.  &  Nav. 
Co.,  92  Wash.  423,  159  Pac.  '879,  remarking 
ttaat  he  was  unable  to  dlstlcvnlsh  them  from 
the  case  at  bar.  But  these  cases,  Lt  seems  to 
ufl,  while  similar  In  their  facts  to  the  case 
under  constderatifm,  presrated  entlr^  dif- 
ferent questions.   The  first  was  a  common- 


law  action  for  personal  Injuries,  brought  pri- 
or to  the  enactment  of  the  federal  Employers* 
Liability  Act,  In  whldi  the  fellow-servant 
doctrine  was  In  full  force  and  effect.  The 
injured  plaintiff  sought  to  escape  the  fellow- 
servant  rule  by  contending:  First,  that  the 
common  employer  undertook  to  superintend 
the  work,  and  that  his  Injury  was  the  result 
of  a  negligent  performance  of  the  undertak- 
ing ;  and,  second,  that  the  work  was  of  such 
a  complicated  and  dangerous  character  as  to 
make  It  the  nondelegable  duty  of  the  com- 
mon employer  to  superintend  It,  and  hence  his 
liability  If  the  Injury  was  the  result  of  neg- 
ligence or  want  of  proper  superintendence  of 
the  work,  even  though  the  nnployer  did  not 
undertake  to  superintend  it  The  court  d» 
nied  these  coa^tltme,  holding  that  the  in- 
jury was  the  result  of  negligence  on  the  part 
of  a  fellow  servant  for  which  the  employer 
was  not  liable.  The  second  case,  though 
brought  under  the  federal  act,  was  held  not 
to  fall  within  It.  WhUe.  facts  were  alleged 
tending  to  show  that  the  emidoyer  was  en- 
ga^  in  Interatate  commerce  and  tliat  ^e 
injury  was  reoeived  while  the  Injured  party 
was  onirtoyed  tbtxtin  because  ot  the  negli- 
gence of  a  Mlow  servant,  the  court  diamlBi^ 
ed  this  branch  of  the  case  with  the  ranark 
that  there  was  no  evidrace  to  sustain  it,  dis- 
cussing only  the  groond  of  complaint  that 
the  Injured  workman  had  not  been  soffldait* 
ly  warned  of  the  dangers  attendant  upon  th« 
work.  Plainly,  therefore,  the  cases  are  not 
dedslve  of  the  Questions  presented  by  the 
present  record.  These  questions  are  two^ 
namely:  Was  the  appellants  Injury  the  re- 
sult of  acttonable  negligence  on  the  part  of 
tale  ftXlow  servants?  and.  If  sov  is  the  cook- 
m<m  employer  liable  under  tbe  federal  Sm- 
ployers*  Inability  Act  to  ansmr  for  the  In- 
jury? neither  of  wht<!h  was  presoit'ln  the 
dted  cases. 

[1]  Passing,  then,  to  the  first  of  the  ques- 
tions suggested,  we  think  it  clear  diat  the 
Injury  was  the  result  of  a  negllgmt  act  cm 
the  part  of  the  appellant's  coempl<qr4.  The 
work  in  which  the  workmen  were  ei^aged 
was  not  work  which  could  be  performed  by 
the  workmen  acting  singly.  The  rails  could 
not  Iw  so  placed  upon  the  car.  Concert  of  ac- 
tion was  thus  not  only  necessary  for  the  suc- 
cessful pofwmance  of  the  work,  but  was 
necessary,  owing  to  the  cumbersome  nature 
of  the  matffllal  being  loaded,  to  secure  the 
safety  ot  the  workmra  engaged  in  it  When, 
thoefor^  the  men  afffeed  upon  a  line  oi  ac- 
tion and  proceeded  with  the  woric  in  pnrai- 
ance  of  the  agreement  any  departure  there- 
from 1^  ai^  Bumber  of  the  wwkmen  would 
be  a  negUgoit  act,  whether  wUlfnUy'or  heed- 
lessly perfmned,  giving  a  worirman  injured 
thereby  a  rl^  at  action  against  tbem  to  re- 
cover for  swdi  inju^;  this  on  the  principle 
that  Uiey  failed  to  exercise  that  degree  of 
care  which  ordinary  prudence  required  of 
tbem  under  the  given  drcumstances. 
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It  la  perhaps  niineoeawry  to  dte  cases  In 
support  of  the  foregoing  oonduaion,  but  acts 
of  a  coworkman  eimllar  to  the  act  In  au«fr 
don  were  held  to  be  negligent  la  CherpeeM 
V.  Great  Northern  B.  Co.,  128  Minn.  860,  ISO 
N.  W.  1091,  Janssrai  T.  Great  Northern  B. 
Co..  109  Minn.  285. 123  N.  W.  604,  and  Meo  t. 
Chicago  &  N.  W.  B.  Co..  138  Wis.  340,  120 
N.  W.  344,  and  Ipferentlalljr  so  held  In  Tmes- 
deU  T,  Chesapeake  &  O.  B.  Oc  159  Ky.  718, 
169  S.  W.  471. 

The  liability  of  the  common  employer  to 
answer  for  the  Injury  depends  upon  the  ef- 
fect that  is  given  to  the  federal  Employers* 
Liability  Act  The  applicable  provisions  are 
sections  1*  3,  and  4  thereof.  These  read  as 
follows : 

"Sec  1.  That  every  OMnmon  carrier  by  rail- 
road while  eagagLDg  in  commerce  between  any 
«f  the  several  states  or  territories,  or  between 
any  of  the  states  and  territories,  or  between 
the  District  of  ColamUa  and  any  of  the  states 
or  territories,  or  between  the  District  of  OAnm- 
bfa  or  any  of  the  states  or  territories  and  any 
foreign  nation  or  nations,  shall  be  liable  in  dam- 
ages to  any  person  sufrering  injury  whDe  he  Is 
employed  by  such  carrier  in  snch  commerce,  or, 
in  case  of  tbe  death  of  such  employ^,  to  his  or 
her  personal  representatlTe,  tor  the  benefit  of 
the  surriTlDg  widow  or  hnsband  and  children 
of  such  employte;  *  *  *  for  such  injury  or 
death  lesnlting  in  whole  or  in  part  from  the 
negligence  of  any  of  the  officers,  agents,  or  em- 
ploy^ of  such  carrier,  or  by  reason  of  any  de- 
fect or  insufficiency,  due  to  its  negligence,  hi  its 
cars,  engines,  appliances,  macbineiy,  track, 
roadbed,  works,  boats,  whams,  or  other  equip- 
ment** 

"Sec  3.  That  in  all  actions  hereattw  brought 
against  any  snch  common  carrier  by  railroad 
under  or  by  virtue  of  any  of  the  provisions  of 
this  act  to  recover  damages  for  personal  in- 
Jnrles  to  an  employfi,  or  where  such  injuries 
have  vaulted  in  his  death,  the  fact  that  the 
employ^  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  Jury  in  pro- 
porticm  to  the  amount  of  negligence  attributable 
to  snch  employ^:  Provided,  that  no  such  em- 
ployt  who  may  be  Injured  or  killed  shaU  be  fa^ 
to  have  been  guilty  of  contribntcHT  negligence 
in  any  case  where  the  violatifm  by  such  cooimon 
carrier  of  any  statute  Miactsd  for  the  safety  of 
employes  contributed  to  the  injury  or  death  of 
such  employ^. 

"Sec.  4.  That  in  any  action  brought  against 
any  common  carrier  under  or  by  virtue  of  any  of 
the  provisions  of  this  act  to  recover  damages  fOr 
Injuries  to,  or  the  death  of,  any  of  ita  em- 
p]<V£s,  such  emi^yg  shall  not  be  held  to  hsve 
assumed  the  risks  of  his-  employment  In  any 
case  where  the  vi<rfation  by  such  ctMumon  car- 
rier of  any  statute  enacted  for  the  safsty  of  eon 
ployte  contributed  to  the  injoxy  «r  dsath  of 
such  emfiloyfi." 

35  U.  S.  Sutfl.  at  Large,  p.  60^ 

[2, 1]  The  effect  of  the  first  section  Is  to 
abolish,  in  this  class  of  cases,  the  common- 
law  doctrine  of  nonliability  on  the  part  of 
the  nuuter  fttr  Injuries  arising  to  one  of 


Its  servants  by  Hm  neiUgat  aet  of  anoiliH; 
not  participated  in  nor  sanctlimed  by  the  nuu- 
ter. It  Is  also  appllcaUe  to  the  i^pdlant'i 
situation.  The  respondent  la  a  common  car- 
rier by  railroad,  otgaglng  In  interstate  com- 
merce. TbB  ai^IIant  was  <xie  of  Its  employes, 
and  suffered  an  Injury  while  so  employed  In 
such  commerce,  resulting  from  an  act  of  neg- 
ligence of  other  employAi  of  such  carri^ . 
Seemingly,  therefore,  U  this  section  of  the 
act  is  to  be  given  effect  as  written,  there  can 
be  no  escape  from  the  conclusion  that  the 
facts  of  the  present  case  as  presented  at  the 
time  the  challenge  to  the  evidence  was  in- 
terposed showed  prima  fade  a  liability  <» 
the  part  of  the  respondent 

[4-1]  But  It  is  said  that  this  section  must 
be  read  and  cMistrued  In  coniiectioa  with 
the  other  sections  quoted,  and,  when  so  read 
and  construed,  the  conclusion  la  austalned 
that  no  liability  was  established  by  the  evi- 
dence. But  it  is  difficult  to  see  what  bearing 
the  quoted  sections  can  have  on  the  question 
as  here  presented.  The  flrst  section  of  the 
act  deals  with  that  branch  of  the  law  of  per- 
sonal Injury  known  as  the  fellow-servant 
rule,  while  the  other  sections  deal  with  sep- 
arate and  distinct  branches  of  the  same  law. 
namely,  the  branches  described  by  the  phras- 
es "contributory  negligence"  and  "assump- 
tion of  risk,"  In  the  third  section  It  is  pro- 
vided that  contributory  negligence  on  the 
part  of  the  Injured  employ^  shall  not  consti- 
tute a  bar  to  a  recovery,  but  that  his  dam- 
ages shall  be  diminished  by  the  Jury  In  pro- 
portion to  the  amount  of  negligence  attribu- 
table to  the  employ^.  Under  it,  perhaps, 
where  the  negligence  was  slight  and  the  con- 
tributory negligence  gross,  the  Jury  might  be 
warranted  in  finding  nothing  more  than  nom- 
inal damages,  but  it  is  a  question  for  the 
Juty  nevertheless ;  the  court  has  no  warrant 
to  take  the  case  from  the  Jury  because  ot 
the  injured  employe's  contributory  negligence. 
The  fourth  section  merely  provides  that  the 
injured  employ^  shall  not  be  held  to  have 
assumed  the  risk  of  his  employment  In  any 
case  where  the  violation  by  the  emi^oyer  of 
any  statute  enacted  for  the  safety  of  the 
employ^  contributed  to  the  Injury  of  the  em- 
ployfi.  Undoubtedly  this  section  leaves  open 
to  the  employer  the  defense  of  assumption  of 
risk  in  all  cases  In  which  the  defense  la  ap- 
idicable,  save  tmly  irtwe  Its  own  Tlolatltni 
of  some  of  the  safety  appliance  acts  has  con- 
tributed to  the  Injury.  But  plainly  this  can- 
not avail  the  respondott  In  Qie  present  case, 
unless  it  is  to  be  held  that  an  emidoyd 
assumes  the  risk  of  negligence  on  the  part  of 
his  coemployds.  Sndi,  however,  la  not  the 
general  nil&  The  courts  with  almost  mtlre 
unanlml^  hold  that  an  employ^  does  not  as- 
simie  the  risk  of  negligence  on  the  part  of 
his  fellow  employ^.  An  exception  Is  made  In 
some  of  the  cotuts,  particularly  the  federal 
courts,  where  the  n^lgence  of  the  fellow 
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va^kift  la  haMttml  or  uaoal,  and  the  Injnr- 
ed  employd  knew,  or  by  reaaonable  dlBgraioe 
ooght  to  haTO  known,  of  the  n^Ugence.  Bnt 
«ren  t3ilB  modlflcatloa  li  not  available  aa  a 
defense  In  tUi  action.  Aa  we  have  Indicated, 
the  eTtdence  before  us  falls  to  show  that  the 
negligent  act  earning  the  Injury  was  habit- 
ual or  iwaal. 

But  the  respcaideot  argues.  U  we  have  cor- 
roctly  gathered  its  purport,  that  the  highest 
federal  court  had  held  that  an  eiiiploy6  as- 
snmea  Oie  risk  of  Injnrr  from  the  negligent 
acts  of  his  fellow  employ^  The  ease  died 
as  NKWrtlng  the  point  la  Boldt  Pmuyl- 
vanta  R.  Oo.,  245  U.  S.  4CU  »  Sup.  OL  ta», 
82  L.  Ed.  886^  In  that  case  the  plaintiff's 
Intestate,  an  experienced  yard  conductor,  was 
killed  by  what  was  aUeged  to  be  the  negU- 
goit  act  of  a  fellow  emj^oy^  At  the  trial 
upon  the  facta  the .  plaintiff  requested  ttie 
court  to  durge  the  jury  that— 

**Tbe  risk  tiie  employ^  now  assames,  since  the 
passage  of  the  federal  Employers'  Liability  Act, 
U  the  ordinary  dangers  inddent  to  his  employ- 
meat,  which  doss  not  include  the  assnnptlon  of 
risk  tDdduit  to  the  negUsence  of  th«  cairleK'B 
officers,  agents,  or  employes." 

The  trial  court  declined  to  so  charge,  and 
tlw  case  was  before  the  appeUate  court  on 
tho  single  question  whether  or  not  ttiere  was 
'  error  in  refusing  to  give  the  instruction. 
The  court  held  that  the  instmction  was  prop- 
erly refused,  and  while  we  confess  to  a  dif- 
ficulty in  gathering  from  the  opinion  the  pre- 
cise grounds  uptm  which  the  ruling  was  rest- 
ed, it  is  inferable  that  it  was  rested  upon  the 
exception  to  the  general  rule  before  stated, 
namely,  that  the  act  of  negligence  complained 
of  was  obrloDS  and  fully  known  to  the  em- 
ploy€.  It  is  teue  that  in  the  concluding 
paragraph  of  the  opinion  the  court  says  that 
the  request  did  not  accurately  state  any  ap- 
Iilicable  rule  of  law,  and  farther  that— 

Th«  "risk  hdd  to  have  been  aBsnmed  In  the 
HortoQ  Case  (Seaboard  Air  line  By.  Horton, 
283  V.  S.  492,  34  Sup.  Ct  635,  68  L.  Ed.  1062, 
L.  B.  A.  1915C,  1.  Ann.  Cas.  1915B,  476),  cer- 
tainly arose  from  negligence  of  some  officer, 
agent,  or  employe;  and  If  the  negligence  of  all 
these  should  be  ezdoded  in  actioas  under  the 
Employers*  Liability  Act,  it  Is  difficult  to  see 
what  practical  appUcatlon  could  ever  be  given 
In  thran  to  the  established  doctrine  eoacemlng 
sssomptlon  of  risk." 

.  But  that  It  did  not  mean  by  this  to  hold 
Oiat  an  employ^  assumes  In  all  instances  the 
risk  of  Injury  from  the  negligent  acts  of 
his  fellow  employ^  Is  erldenced  by  an  earll- 
ir  part  of  the  opinion.  There  the  court 
quotes  parte  of  section.  1  of  the  act,  and  re- 
marks that  In  "cases  within  the  purview  of 
the  statute  the  carrier  Is  no  longer  shielded 
by  Oe  fellow-servant  role,  but  must  answer 
for  an  employe's  negligence  as  well  as  for 
that  of  an  officer  or  agent";  language  that 
would  have  been  inappr<vrlate  were  It  In- 

mp.-tB 


tmded  to  be  hOd  that  tiK  rlrii  1>  assumed  In 
all  caaesL  It  is  wmthy  ct  note  that  tlie  oon- 
stmetion  we  put  upon  the  opinion  is  that 
pat  xtfioa  It  by  tte  writer  of  tlie  headnote 
Oiereto.  Sae  first  paragraiA  of  the  sylla- 
bos. 

In  his  brief  eounsal  for  tbe  respondent 
states: 

"Tbe  federal  BmployenT  liability  Act,  how- 
ever, does  not  relieve  a  railroad  employe  from 
(he  burden  of  showing  some  negligence,  nor 
east  npcrn  the  employer  the  burden  of  llajtdll^ 
for  actddoita  occurring  In  simple  work.  In  fact, 
the  Supreme  Goort  of  the  United  States  has 
repeatedly  held  that  ncgiigence  must  bs 
shown.  •  •  •» 

If  It  be  meant  1^  this  that  the  Injured  em- 
ployd  must  show  actionable  negligence  on  tbe 
part  of  his  fellow  employ^  resulting  In  his 
Injury  before  a  recovery  can  be  had  against 
the  common  employer,  thai  we  agree  with 
the  statemoit;  and  we  find,  as  we  have  here- 
tofore attempted  to  demonstrate,  that  In  this 
instance  the  injured  employd  did  show  such 
negligence.  But,  if  it  is  meant  to  be  assert- 
ed that  negligence  on  the  part  of  the  com- 
mon employer  must  be  shown  In  such  a  case 
before  a  recovery  can  be  bad  against  the 
employer,  then  we  cannot  follow  counsel.  It 
Is  our  understanding  that  the  very  purpose 
of  the  liability  act  was  to  do  away  with  the 
necessity  of  such  showing;  that  its  purpose 
was  to  create  a  liability  on  tbe  part  of  a  com- 
mon employer  in  the  respondent's  situation 
for  an  injury  caused  to  one  of  its  employes 
by  the  negligent  acts  of  another,  r^rdless 
of  whether  it  was  Itself  guilty  of  negligence. 
Nor  has  our  research  enabled  ns  to  find  any* 
decision  of  the  court  mmtiMied  holding  as 
the  reiqwndent  asserts.  On  the  contrary,  the 
very  case  cited  recognizes  the  opposing 
principle,  and,  as  we  read  the  case  of  Chesa- 
peake &  O.  B.  Co.  V.  De  Atley,  241  U.  S.  310, 
ae  Sup.  Ot  064,  60  U  Sd.  1010,  It  holds  In 
terms  that  the  Liability  Act  abrogated  the 
common-law  rule  of  fellow  servant  and  plac- 
ed negligence  of  a  coemployd  upon  the  same 
basis  as  n^Ilgence  of  the  employer.  In  the 
inferior  federal  courts  are  many  cases  al- 
lowing a  recovery  where  the  negligence  caus- 
ing the  injury  was  the  negligence  of  a  fellow 
servant  not  participated  in  by  tbe  common 
employer. 

It  is  true  there  Is  thla  distinction  between 
the  cases  cited  and  r^erred  to  and  the  case 
at  bar:  In  the  dted  cases  the  injured  work- 
man and  the  workman  negligent  were  in  more 
or  less  dtsoonnected  employmoita,  In  whldi 
eadk  employ^  could  act  separatdy,  and  in 
wUch  the  employ^  had  bis  work  pointed  out 
tlw  oomm<m  «iq;>loyer,  sndu  for  example, 
aa  an  engliieer  of  a  looomotiTe  engine  injured 
the  netfigent  act  of  yardworiEer  in  falling 
to  dose  an  open  switch ;  while  in  the  case  at 
bar  the  Injured  onployd  was  acting  in  con- 
cert with  his  ooemployds  and  doing  work  re- 
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quiring  thdr  united  efforts,  in  the  manner 
of  doing  which  he  had  a  part  and  parcel  In 
framing.  But  it  would  seem  that  this  differ- 
ence In  the  facts  could  hardly  make  a  differ- 
ence In  the  principle  involved.  The  work, 
as  we  have  shown,  was  work  requiring  con- 
cert of  action  on  the  part  of  the  workmen,  a 
fact  as  well  known  to  the  master  as  It  was 
to  the  workmen  themselves.  The  appellant 
had  no  part  In  selecting  his  coworkers.  He 
was  obligated  to  work  with  those  employed 
by  the  master,  and  It  Is  not  shown  that  he 
had  warning  that  any  of  them  wwe  so  reck- 
less as  not  to  be  trusted  to  follow  out  die 
work  on  the  plan  agreed  npon;  nor  was  it 
shown  that  the  {dan  of  tiie  work  was  In  it- 
self unnsnal  or  extraordinary.  Stace  the 
master  had  the  right  and  authority  to  super- 
intend the  work,  and  since  It  failed  to  ex- 
erdae  this  right  and  authority,  but  intrusted 
the  work  to  the  wortcmoi  themselTea.  It  would 
aeem  manifest  that  it  cannot  be  heard  to 
deny  its  liability  merely  because  the  manner 
of  doing  the  work  was  not  directed  by  It 

Oor  ctmcluslon  U  Uiat  the  court  erred  Ih 
sustaining  the  dutllenge  to  tlw  aaffldencT  of 
the  evidence. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  trlaL 

MAIN.  C.  3^  and  PABKBB,  MOUNT,  and 
HOLCOMB,  JJ^  amcor. 


GADBBRRT  t.  HUTCHINSON  EGO  OASQ 

PILI/BR  CO.    (No.  21810.) 

(Suprana  Court  of  Kansas.  Jan.  11,  UOO.) 

^fitfOabttf      the  Court.) 

1,  Masfbb  Ann  Semvast  ^saBTL  —  Wobe- 
ken's  CouPxnsATioH  li&w— In  ob  Aboot 
Faotobt  —  AamiNa  odt  ot  and  in  thm 

COCBBS  OF  SMFLOTUXnr. 

In  a  case  under  the  Workmen's  Compoisar 
tioD  Act,  it  was  shown  tliat  the  factoiy  where 
the  plaintiff  was  employed  was  located  60  feet 
distant  from  another  factory;  that  between 
them  was  maintained  a  runway  across  which 
the  employte  of  both  factories  took  material 
from  one  to  the  other;  that  plaintifl  iriiile  so 
engaged  was  accidentally  thrown  from  the  nm- 
way  and  injured.  Held,  that  he  was  injured  by 
an  accident  "arising  out  of  and  in  the  course 
of  his  employment"  on,  in,  or  about  the  factory 
of  the  defendant 

2.  Mabtzb  and  Servant  «s>411;  «5»410^, 
New,  vol.  7A  Key-No.  Series— Wobmeh's 

COMFBNBATIOIV  LaW  —  DiBABIXJXT  —  JUDO- 
HEHT— FlNDIIfQB. 

^e  spedal  findings  of  the  jnry  that  the 
extent  of  plaintiff's  disability  is  **ahont  00  per 
cent."  and  that  he  would  be  able  to  earn  in 
the  future  in  some  other  auitable  employment 


"about  50  per  cent"  of  his  usual  wages,  an 

held  to  be  a  finding  of  one-half  disability ;  and 
where,  in  such  a  case,  the  jury  by  the  general 
verdict  awards  damages  of  about  S3  per  cent, 
held,  that  the  judgment  should  be  reduced  to  al- 
low the  plaintiff  to  teoover  on  a  bs^  of  one* 
half  disability. 

8.  ItfASTEE  AND   Sebvant  4=3385(17) ;  4=» 
411%,  New  voL  7A  Key-No.  Series— WOBK- 

UEN'B    COlfPENSATION  ACT— AXXOWAMCIft— 
BtAT  OT  BXEOUTION. 

Under  the  provision  of  the  Workmen's  Com- 
pensation Act  that  fixiBg  the  amount  of 
the  payment  allowance  shall  be  made  for  any 
payment  or  benefit  whtdi  the  workman  nay  re- 
ceive from  file  employer  during  his  period  of  in- 
capacity" (Gen.  SUt  191S,  |  5906),  an  allow- 
ance for  hospital  charges  and  medical  attend- 
ance of  a  reasonable  amount  actually  incurred 
by  defendant  for  the  benefit  of  the  workman  is 
proper  (Bundy  v.  Products  Co.,  105  Kan.  40,  43, 
172  Pae.  102(n,  and,  wbare  the  defeodant  baa 
been  rendered  I^dila  for  such  expSBBSS,  the  oourt 
is  justified  In  ozdering  a  stay  of  exeentbn  unCQ 
the  charges  are  paid  and  the  d^endant  Is 
leased  from  liability. 

Appeal  from  Dlattlct  Court  Beno  County. 

Action  under  the  Workmen's  Oompmsatlon 
lAW  tqr  Fred  Oadberry,  a  minor,  bj  H.  Oad- 
berry,  his  mother  and  next  friend,  against  tlie 
HutfdiinBon  Bgg  Case  Flllw  Cbnywoy*  Jodif- 
ment  for  plaintiff,  and  dftfandant  appeala.  • 
Modified  and  afBrmed. 

O.  M.  Williams  and  IX  a  Martinddl,  botb 
of  Hutchhison,  for  appellant 

James  Lu  Hogln  and  Roy  B.  Hubbard,  both 
of  Kandas  City,  Kan.,  and  A.  P.  t«a<7,  of 
Kansas  Oity,  Mo.,  for  appellee. 

PORTER,  J.  In  an  action  under  the  Work- 
men's Compensation  Law  (Oen.  St  19IS,  || 
6896-5942),  plaintiff  recovered  Judgment  and 
defendant  appeals. 

[1]  Plaintiff  was  in  the  employ  of  the 
Hutchinson  Egg  Case  Filler  Company.  Thmt 
company  and  the  Hutchinson  Box  Board  & 
Paper  Company  occupied  adjoining  tracts  of 
land,  upon  which  their  factories  were  locat- 
ed; a  space  of  about  60  feet  separating  tlMlr 
main  buildings.  At  each  factory  thm  was  a 
platform  do<^,  and  these  were  connected  by 
a  runway  over  which  strawboard  and  other 
material  used  in  the  ^  case  factory  were 
conveyed  from  the  box  board  factory.  The 
employ^  of  defendant  would  go  over  this 
runway,  where  they  would  get  trucks  loaded 
with  the  strawboard  and  take  them  across  to 
the  defendant's  factory.  The  runway  crossed 
over  a  swltdi  track  located  between  the  two 
factories;  and,  whenever  a  box  car  happen- 
ed to  be  on  the  switch  trade,  the  floor  of  the 
car  would  be  used  as  a  part  of  the  runway, 
a  sheet  of  ste^  about  six  feet  square  being 
laid  between  the  car  and  the  defendant's 
dock,  and  the  ^ace  between  the  car  aod  the 
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box  board  company's  d<x^  tiebig  bridged  In 
the  tame  way,  so  tbat  a  continuons  passage 
coold  bo  had  between  the  two  factories.  On 
the  day  plaintiff  was  Injnred,  he  was  sent  to 
the  box  board  factory  to  get  a  truck  loaded 
with  straw  board  welf^ing  about  2,400 
pounds,  and  with  the  help  ot  an  employ^  of 
the  box  board  company,  was  retomlng  by 
way  of  the  connectlog  runway,  when  the 
sheet  of  steel  between  the  defendant's  do(^ 
and  the  floor  of  the  box  car  MvpeA,  throw- 
ing plaintiff  between  the  car  and  the  dock. 
The  truck  fell  upon  him  and  he  soatalned  so- 
rlons  Injuries. 

The  defmdant  demurred  to  tbe  evidence 
on  the  grtand  *tbat  plaintiff  was  not  diown 
to  have  rec^red  hU  Injuries  while  "on,  in  or 
about"  ttie  factory  ta  plant  where  he  was  em- 
plf^ed.  It  Is  nized  tbat  the  court  erred  In 
orarmllng  the  demurrer.  In  view  of  the  un- 
disputed fttcts.  the  point  hanUy  rises  to  the 
dignity  of  a  serious  contmtlon.  It  cannot  be 
said  that  the  facts  bring  the  case  within  the 
doctrine  of  Berard  r.  Goal  Co.,  101  Kan.  207, 
les  Pac.  667,  where  it  was  held  that  a  de- 
murrer to  the  peUttOB  was  pn^iteriy  stutaln- 
ed  because  tiie  accident  did  not  occur  aa,  in, 
or  about  a  mine,  wlttiln  the  meaning  <^  Qie 
compensatlw  act  In  tbat  case  the  defend- 
ant operated  two  op«i  pit  coal  mlne^,  a  qnar- 
tOT  of  a  mile  apart  The  workman  was  a 
messenger  and  had  left  one  mine  <m  an  er- 
rand and  had  not  arrived  at  the  other  when 
be  tras  Injured  on  the  premises  of  a  railway 
company  which  lay  between  the  two  mines. 

In  another  recent  case.  Hicks  v.  Swift  & 
Co.,  101  Kan.  760,  16S  Pac.  905,  the  same 
'qoestlon  arose  where  the  injured  workman 
was  employed  to  drive  a  tmck  for  the  dellT- 
ery  of  meat  from  the  defendant's  packing 
house  In  Kansas  City,  Kan.,  to  Its  customers 
in  Kansas  City,  Mo.,  and  was  Injured  by  a 
box  of  meat  falling  on  him  while  he  was 
making  a  delivery  several  miles  from  the 
packing  house.  It  was  held  that  he  was  not 
injured  on,  in,  or  about  the  factory  where  be 
was  employed.  In  the  pres^  cas^  plain- 
tiff, at  the  time  of  his  injury,  was  within  a 
few  feet  of  the  dock  which  was  a  part  of  the 
defendant's  factory.  Under  tbe  Instmetlona 
of  his  foreman,  he  took  a  prevtooaly  d^lned 
route  between  the  two  factories  over  a  con- 
necting-way which  was  used  in  his  employ- 
er's business.  We  think  the  entire  runway 
from  the  defendant's  factory  over  to  the  fac- 
tory of  the  box  board  company  was  within 
such  dose  proximity  to  the  defendant's  place 
of  business  and  so  used  as  part  of  It  that  If 
the  Injury  bad  happened  nnder  the  same  cir- 
cumstance^ but  on  the  other  side  of  the  box 
Car,  or  on  the  other  end  of  the  runway,  or 
even  on  the  dock  of  the  other  factory,  it 
might  well  be  said  that  the  plaintiff  was 
injured  while  in,  on,  or  about  the  factory  and 
premises  of  his  «i)ployer. 

[2]  .The  plaliitlfl  was  eaniliig,attbeUmeot 


bis  Injury,  a  weekly  wage  of  |13.  In  answer 
to  special  questions,  the  jury  found  that  he 
was  not  totally  incapacitated,  but  was  In- 
caiudtated,  to  the  extent  of  "about  60  per 
cent,"  and  that  he  will  be  able  to  earn  in 
the  future  In  some  suitable  employment 
"about  SO  per  cent"  of  his  former  wages. 
While  the  record  does  not  show  tbe  precise 
numiber  of  days  he  was  totally  disabled,  It 
is  practically  conceded  by  botii  parties  ttiat 
be  was  totally  incapacitated  tot  the  period  of 
about  26  we^s.  TTndtf  tiHe  statute  be  was 
entitled  during  total  dlsaMUty  to  on»>balf 
bis  usual  eamlnga,  wbidi  would  amount  to 
$169.  It  Is  conceded  tbat  the  dti!aidant 
paid  blm  during  this  period  $168^  which 
is  substantially  the  fun  amount  for  the  time 
he  was  totally  disabled.  Tbe  Jury  asBcsBcd 
tbe  amount  of  bis  recovery  as  $1,768.84,  less 
$168.8«,  or  $1,000. 

The  defendant  contends  that  tbe  special 
findings  Aow  tbat  die  gwenil  vwdlct  Is  for 
an  exoesslTe  amount. '  Tbe  contentltm  Is  bas- 
ed upon  the  two  findings  of  the  Jury  tbat  tbe 
extent  of  the  plaintiff's  disability  is  "about 
SO  per  cent**  Of  course  if  tbe  Jury  meant  by 
these  findings  Uiat  he  was  disabled  to  the  ex- 
tent of  one-half  of  his  earning  capacity  and 
would  be  able  to  earn  in  the  future  in  some 
other  suitable  employment  one-half  of  his 
usual  wage,  the  judgment  Is  excessive,  be- 
cause, after  allowing  for  26  weeks'  total  dis- 
ability, there  remained  300  weeks  for  which 
compensation  should  be  allowed  at  50  per 
cent  of  the  dlfferaice  between  what  plain- 
tiff was  earning  before  the  Injury  and  what 
he  would  earn  afterwards,  which  would  be 
$3.25  per  week,  or  $1,267.50.  The  verdict  was 
for  $1,600.  The  plaintiff  cites  authorities 
defining  the  word  "about"  as  meaning  more 
or  less  than  a  definite  quantity,  and  holding 
that  there  Is  do  fixed  rule  for  determining  the 
degree  of  contraction  or  expansion  which 
may  bo  applied  to  the  term  "about."  It  Is 
conceded  that  the  general  verdict  Is  based 
on  about  63  per  cent  of  total  disability,  and 
plaintiff  Insiate  tbat  iu  order  to  harmonize 
the  q;)eclal  verdict  with  the  general  verdict, 
the  expression  "about  50  per  cent"  must  be 
held  to  indnde  63  per  cent,  which  Is  tbe 
amount  they  allowed.  We  cannot  agree  with 
this  contention.  It  Is  obvious  that  the  jury 
meant  that  plaintiff  was  Incapadteted 
by  his  injuries  50  per  cent.,  and  would  be  able 
to  earn  In  the  future  by  some  suitable  em- 
ployment that  per  cent  of  his  former  wages. 
It  Is  impoeslble  for  a  jury  to  determine  the 
precise  extent  of  dlaabdllty  sustained  in 
cases  of  this  kind;  It  can  only  be  approxi- 
mated, but  where.  In  attempting  to  fix  the 
extent  of  disability,  the  jury  do  not  state  tbe 
exact  amount  of  wages  which,  in  their  opin- 
ion, plaintiff  will  be  able  to  earn,  or  the 
amount  of  wages  he  wUl  earn  less  than  hfs 
former  wages  or,  in  other  words,  do  not  fix 
die  anioant  of  bis  disability  In  dollars  and 
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eenta  of  Mndns  capadtr.  there  Is  only  oae 
way  they  can  aj^roxliiiate  tbe  extent  of  the 
dlsablli^  or  Ion  of  earning  power,  and  that 
U  bj  stating  it  In  the  form  of  a  fraction  or 
percentage.  When  fbey  said  "about  90  per 
cent,"  Oief  meant  the  same  as  If  they  had 
said  "abont  one-half."  If  they  had  intended 
to  find  the  dlsablUty  to  be  63  per  cent,  they 
would  not  hare  used  Hie  expreeriim  "about 
BO  per  cmt"  It  is  clear  Uiat  the  gennal  ver- 
diet  is  exceeAn,  and  that  t2ie  correct  amount 
is  a  mere  matter  of  computation. 

[I]  Aft«  OiB  motion  for  a  nev  trial  bad 
been  oTwniled,  defendant  (^«red  to  show 
that  It  empk^ed  a  doctor  to  attend  plalntltt 
and  also  became  liable  for  U>  hospital  ex- 
penses. The  court  thersi^n  wderad  a  stay 
of  executtoD  tm  the  Judgment  until  ft  was 
shown  that  these  bills,  to  the  amount  of 
t2ia65,  had  been  paid  and  the  defendant  re- 
leased tram  liaUUty.  Without  any  daim 
that  the  servlcee  were  not  rendered  or  that 
the  enlarges  were  not  proper,  plaintiff  prose- 
CDtes  a  cross-appeal  based  upon  tho  summary 
manner  In  wUdi  the  court  dlspoeed  of  tlw 
matter,  and  contends  that  It  was  unfair  to 
him  for  the  court  to  make  the  order  without 
the  formal  Introduction  of  evldeDOe,  and  also 
that  It  was  a  question  whldi  diould  have 
been  submitted  to  the  Jury.  TttB  main  pui^ 
pose  of  calling  a  Jury  in  a  compaisatl(m  caae 
is  to  determine  disputed  Questlrats  of  flict 
raised  by  the  pleadings,  and  fbe  Issues  axe 
usually  confined  to  tbB  inquiry  wbether 
plalnUlTs  injuries  were  occasioned  by  an 
acddfflit  arising  out  ot  and  in  the  course 
of  his  employmmt,  and  jwrtlcularly  to  the 
Question  of  the  etteat  of  Us  dlsaUUty.  No 
issue  was  raised  by  the  pleadings  IutoIt- 
Ing  the  xl^t  of  defendant  to  have  credit 
for  the  expenses  incurred  for  medical  care 
furnished  the  plaintiff.  But  If  the  plaintiff 
received  the  benefit  of  the  services  furnish- 
ed, Justice  and  fair  dealing,  as  well  as  the 
proviBioDs  of  the  statute,  require  him  to  cred- 
it the  Judgment  with  the  amount  {ft  the  ex- 
pense, or  to  pay  tlie  expose  himself.  The 
■plrtt  and  purpose  of  tba  compoisatlon  act 
will  not  permit  him  to  take  any  tedinlcal 
advantage  of  the  manner  in  whldi  the  order 
was  made.  In  a  similar  situation  In  the  case 
of  Bundy  v.  Products  Co.,  103  Kan.  40,  43. 
172  Pac;  1020,  the  pl^ntlff  was  required  to 
remit  from  the  Judgment  the  amount  of  a 
like  claim  under  the  provisions  of  section 
6906,  Gen.  Stat  1915,  which  declares  that— 

"In  6xiiig  the  amount  of  the  payment,  allow- 
ance shall  be  made  for  anj  parment  or  benefit 
which  the  workman  may  receive  from  the  em- 
ployer during  his  period  of  Incapacity." 

To  the  same  effect  Ke  Cain  v.  Zinc  Co., 
Kan.  679, 146  Pa&  1165, 148  Pac.  251. 

The  Judgment  will  be  modified  by  reduc- 
ing It  to  t))e  amount  which  the  plaintiff  Is  «l- 


tttied  to  recover  fbr  890  weeks  at  $3.25  • 
wedL  '  In  all  other  revect%  the  Judgment 
and  orders  of  the  trial  court  are  afDnned. 
All  the  Justices  omcurrlng. 


FIRST  NAT.  BANK  OF  OABDBN  CITT  T. 
STROUP.   (No.  21687.) 

(Supreme  Court  of  Kausss.  Jan.  11*  191AJ 

1.  BuiJHoe  om  Foumi  Dbouioii  AoHnsD 

Rulings  in  Bank  v.  Stronp,  100  Kan.  17, 
164  Pac.  10K4.  and  100  Ktn.  444. 16«  Fee;  lOM, 
followed  and  applied. 

2.  Bnu  ASD  Nona  t-  ■  i06— AoooinioPABOif 
Note— Fuun—IteiEliau 

That  the  executkm  of  a  pzomissory  note 
was  procured  by  fraud  and  given  for  accommo- 
dation may  be  set  up  as  defenses  against  tb» 
party  accommodated. 

&  Enimroa  ti  n  ItW,  402— Paioi.  Btxdbhob 
— AoooMHODATxoir  NoTB— ComiMUnoir. 
Bhridenot  of  the  purpose  for  whi^  tb«  note 
was  given,  and  that  it  was  given  for  accommo- 
dation and  without  consideration,  may  be  shown 
without  trenching  np<ai  the  rule  that  oral  avi- 
dence  canoot  be  used  to  vary  w  eontradict  Ae 
terms  of  a  written  contract 

4.  Bills  ard  Notss  «=»103(1)— AoooiacoD;!^ 

TlOlf  Non— DBIXNSB--rBAUD. 

Where  tSie  plaintiff  was  finandng  a  con- 
Btmction  company,  and  through  mlsrepresenta' 
tions  procured  the  defaidant  to  execute  a  note 
in  favor  of  the  company,  whldi  plaintiff  caused' 
to  be  transferred  to  an  innocent  partj,  and  sub- 
sequently obtained  poascsiiwi  o(  the  note,  and 
upon  representations  that  the  plaintifl  was  car- 
rying the  indebtedness  for  the  otHopany,  and 
desired  a  change  in  Its  form,  and  through  false 
representations  procured  the  defendant  to  ex^ 
cate  a  note  In  the  name  Ot  the  plaintiff,  and  for 
accommodation,  the  defendant  Is  entitled  to  de> 
fend  agahist  an  action  brought  on  the  note  by 
the  plaintiff,  although  diere  might  have  been  no 
defense  to  the  original  note  in  the  hands  of  the 
third  party. 

6.  Bills  and  Nona  «B»(ao— Aonon  on  Ao- 

COHHODATIOn  NoMH-VtolttCJl'  QVBBltUBOE 

or  BviDSRCX. 
The  evidence  in  the  ease  was  sofideiit  to 
support  the  findings  <tf  the  Jury. 

6.  IiranuDZTon. 

No  error  Is  found  In  diallenged  instmctkiBa 
given  by  the  court 

Appeal  from  District  Court  Saline  Coun- 
ty. 

Action  hy  the  First  National  Bank  of  Gar- 
den City  against  B.  8.  Stronp.  judgment 
for  defendant  end  plaintiff  appeals.  Af- 
firmed. 
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Wm.  Baston  Hnt<^bla(Hi  and  O.  D.  Vance, 
both  ot  Garden  City,  and  Thomas  L.  Bond,  of 
Salina,  for  appellant 

WUson  &  WIlsoD  and  Z.  a  MUllkln,  all 
of  Salina,  for  appellee. 

JOHNSTON,  O.  J.  Action  to  recover  on 
a  promissory  note  executed  by  the  defendant 
In  favor  of  the  plalntifl  bank,  which  the  de- 
fendant alleged  was  procored  by  the  fraudu- 
lent representations  of  the  plaintlfC,  was 
without  coDsideratlon  and  given  merely  as 
an  accommodation  to  the  plaintiff. 

[1]  This  is  tbe  third  time  the  case  has 
been  brought  up  for  our  consideration.  At 
the  trial  the  Jury  returned  a  verdict  for  the 
defendant,  and  with  it  answers  to  special 
questions.  The  court  set  aside  the  verdict 
and  gave  judgment  on  the  special  findings  In 
favor  of  the  plalntifl.  On  the  first  appeal 
It  was  held  that  there  was  no  IncoosisteQcy 
betwe«i  the  q;>e<dal  flndlngs  and  the  general 
verdict;  brace  Judgmoit  was  rerccsed.  with 
directions  to  enter  Jndgment  In  favw  ot  the 
defendant.  Bank  v.  Stnnip,  100  Kan.  17, 
164  Paa  1064.  On  a  petition  tov  a  rdiearing 
the  fact  that  a  motion  for  a  new  trial  had 
been  filed  and  left  undetermined  was  brought 
to  the  attention  of  the  court,  and  accordingly 
the  tormex  judgment  of  this  court  was  modi- 
fled,  and  the  case  was  remanded  for  consid- 
eration of  the  motion  for  new  trial  and  for 
further  proceedings.  Bank  t.  Stroup,  100 
Kan.  444,  164  Pac.  10B4.  Snbseaueutly  the 
motion  for  new  trial  was  taken  up  and  over- 
ruled  by  tbe  trial  oonrt,  and  from  a  Judff- 
niant  lor  defendant,  tba  prospnt  qipaal  ia 
taken. 

Etrors  are  assigned  on  mllngs  as  to  flie 
admlsslcm  of  evidence  on  Instmctlons  of  l^e 
conrt,  and  as  to  fha  anflldency  of  tiie  evi- 
dence, bat  most  of  tbe  cmtenftlona  of  the 
lAalntlff  were  Involved  In  and  decided  by 
tbe  court  In  tbe  fwraer  opdnions.  Tbe  Issues 
In  the  case  were  fully  set  out  In  tbom  opln- 
lons,  and  tbereftore  It  la  not  necessary  to 
restate  them  here,  nor  are  we  warranted  In 
tlie  reconsldmUon  of  tbe  qnestlinu  ttiat 
bave  already  been  determined. 

C2-4]  It  la  first  contended  tiiat  a  new  trial 
ebouM  have  been  granted  because  of  tbe  ad- 
misslcni  of  testimony  aa  to  ttie  fraudulent 
represratations  ot  I^nn,  the  caslhler  of  tbe 
bank  at  Ibe  time  the  orl^nal  note  waa  given 
to  tbe  constractlon  company.  It  Is  said 
that  nothing  testlfled  to  by  I^rmt  is  binding 
on  either  Ibe  bank. or  tbe  eonstractloD  oom- 
imny.  as  it  was  not  shown  that  the  bank 
bad  any  Interest  in  tbe  transaction  nor  that 
Lynn  represented  the  constractlon  company. 
There  was  testimony  to  flie  effect  that  a 
close  r61atl<»uihlp  existed  between  tbe  bank 
and  the  constractlon  company.  The  bank 
appeared  to  be  financing  the  company,  to 
the  extent  of  carrying  Its  Indebtedness,  and 
Its  officers  acted  tot  tbe  constrnctlcm  com- 


pany In  obtaining  tbe  note  from  fbe  defend' 
ant.  Prand  in  procuring  the  execution  of 
the  paiwr  Is  a  good  defense.  It  was  compe- 
tent for  the  drfendant  to  show  the  circum- 
stances and  preliminary  steps  In  the  transac- 
tion and  the  participation  of  the  bank  offi- 
cers In  it,  and  also  that  the  note  was  executed 
for  accommodation.  On  the  first  appeal  It 
waa  decided  that: 

"If  as  a  matter  of  fact  the  note  glvm  on  Oc- 
tober Ifi,  1009,  was  intended  as  an  extenskm 
of  time  on  tbe  note  maturing  on  that  day,  was 
procured  by  false  statements  coDcemins  the 
construction  company's  finances,  etc.,  and  the 
snccessiTe  renewals  were  procured  by  repeti- 
tions of  those  statements,  tbe  defoidant  was  not 
liable."  Bank  t.  Stronn  100  Kan.  IT,  164  Pab 
1064. 

It  Is  farther  contended  that  the  oral  testi- 
mony of  tbe  things  said  and  done  by  the  offi- 
cers of  the  bank  for  the  purpose  of  lowing 
fraud,  a  lack  of  consideration  for  the  note, 
and  that  It  was  not  to  be  enforced  as  an  ao- 
tnal  obllgati<m.  operated  to  vary  and  contra- 
dict the  note,  and  should  have  been  excluded. 
As  between  the  immediate  parties  it  was 
C(tmpetent  to  show  the  purpose  for  which  the 
note  was  given;  that  it  was  »ecuted  merely 
for  accommodation  and  was  wlthont  con- 
sideration. This  testimony  may  be  received 
without  trmchlng  on  the  rule  that  oral  evi- 
dence cannot  be  used  to  vary  tbe  terms  of  a 
written  contract  ^Riat  a  note  was  executed 
for  accommodation  may  always  be  set  op  as 
a  defuse  against  an  action  by  tbe  party 
accommodated.  ISank  v.  Stroup,  100  Kan. 
17.  164  Paa  1054;  Bice  v.  Rldb^  101  Kktn.  20. 
165  Pac.  709;  8  a  J.  209. 

[Bl  The  contention  that  the  evidence  waa 
insufficient  to  uphold  tbe  findings  and  ver- 
dict cannot  be  sustained. 

Tbe  evidence  supported  tbe  defense  ot 
firand,  as  it  tended  to  show  that  fbe  <rfScerB 
ot  tbe  bank  represented  to  the  defendant  that 
the  construction  company  had  sufficient  as- 
sets to  meet  its  oUigatloas,  that  the  bank  bad 
b«Qds  and  rellaUe  securltiea  of  the  company 
in  its  possession  saffldent  to  cere  tor  all 
its  obligations,  and  that  therefore  the  defend- 
ant would  never  be  called  npon  to  pay  the 
original  or  any  of  the  subsequent  notes  which 
be  waa  Induced  to  execute.  Tbe  evidence 
tends  to  dkow  that  titie  statements  were  false, 
that  the  defendant  signed  tbe  note  in  rdiance 
upon  the  atatements,  and  that  their  ftlslty 
was  not  discovered  by  the  defendant  until 
after  tbe  execution  of  the  note  on  wblcb 
this  action  was  brought 

It  is  argued  that  if  the  l^eka  bank  was 
an  innocent  par^,  the  snrrmder  of  that  note 
was  a  sufficient  considerati^m  for  the  one 
area  to  the  bank,  and  that  defendant  to 
whom  the  original  note  was  surrendered  had 
never  restored  or  tendered  it  or  its  value. 
It  Is  the  theory  of  the  defendant  that,  so  far 
as  plaintiff  was  ooncNned.  the  transaetlcm 
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was  tainted  with  fraud  throughout,  not  only 
when  the  original  note  was  given,  but  also 
when  the  note  and  each  of  the  renewals  were 
executed  by  the  defendant  directly  to  the 
bank.  The  plaintiff  represented  that  It  was 
carrying  the  debt  for  the  construction  com- 
pany, and  that  for  the  bank's  conrenience 
it  desired  the  execution  of  the  note  to  tbe 
bank  as  accommodation  paper,  and  in  that 
way  help  xhe  hank  to  carry  the  indebtedness 
for  the  construction  company.  The  testi- 
mony is  open  to  the  inference  that  the  trans- 
fer of  the  paper  to  the  Topeka  bank  and  the 
renewal  of  It  in  the  name  of  the  bank  was  a 
part  of  tbe  fraudulent  transaction.  If  the 
note  taken  by  the  bank  was  In  tact  procured 
by  fraud,  the  defendant  was  entitled  to  make 
that  defense,  even  if  the  Topeka  bank  might 
hare  enforced  It  against  the  defendant.  The 
fraud  of  the  plaintiff  with  respect  to  the  orig- 
inal note  and  the  procurement  of  the  exe- 
cution of  the  renewals  vitiated  the  transac- 
tion, and  the  plaintiff  cannot  avail  itself  of 
its  own  wrong  in  fraudulently  inducing  the 
defendant  to  change  the  form  of  the  debt  by 
executing  a  note  to  the  bank  Itself.  Schmidt 
V.  Bank  of  Commerce,  234  U.  S.  04,  34  Stfp. 
Ct  730,  58  L.  Ed.  1214.  This  phase  of  the 
case  was  given  consideration  on  the  former 
appeal.  Instruction  No.  3  given  by  tbe  court 
was  to  the  effect  that,  if  the  note  given  to 
tbe  bank  on  October  15,  1909,  was  in,tended 
as  an  extenstoo  of  the  note  payable  to  the 
construction  company,  and  if  the  plaintiff 
made  the  false  and  fraudulent  representa- 
tions alleged,  «nd  fraudulently  induced  the 
execution  of  the  note  to  the  bank,  and  that 
these  false  represratations  were  also  made 
to  procure  tbe  execution  of  the  renewal  notes, 
the  plaintiff  could  not  recover.  The  instruc- 
tion was  expressly  approved,  and  it  was 
clearly  stated  that^  U  tbe  note  given  to  the 
bank  was  executed  to  take  up  the  original 
one,  and  was  procured  by  fraud,  It  was  not 
enforceable  against  the  defendant.  Bank 
T.  Stroup,  100  Kan.  17,  164  Pac.  1054;  Bank 
T.  Stioup,  100  Kan.  444, 104  Pac.  1054. 

There  la  support  for  the  defense  that  the 
note  was  for  accommodation,  and  also  that 
It  was  procured  by  a  fraad.  It  Is  true  that 
most  of  tbe  evidence  in  sopport  of  these  de- 
fenses was  g^ven  by  the  dtfendant,  and  that 
much  of  it  was  contradicted  by  witnesses 
of  tbe  plaintiff,  but  tbe  findings  and  verdict 
show  that  the  def^danfa  version  of  the 
transactions  w«8  accepted  as  trne  by  tbe 
Jury. 

[1]  An  Attack  is  made  upon  tbe  instruc- 
tions givm  by  tbe  court,  directed  especially 
against  tbe  uilrd  Instruction,  to  which  refer- 
ence has  been  made,  and  upon  which  this 
court  placed  its  approval  on  tbe  former  ap- 
peal. There  is  no  occasion  to  reopen  the  dis- 
cussion upon  that  holding.  Most  of  the  ob- 
jections made  to  the  other  instmctionB  are 


disposed  of  in  the  prior  holdings  of  the  court 
as  to  the  defenses  of  fraud  and  accommoda- 
tion without  consideration,  and  in  none  ot 
the  objecttons  do  we  find  anything  substan- 
tial. The  Instructions  fialrly  applied  the  law 
to  the  Issues  and  the  evidence  In  the  case. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


PUTNAM  T.  PUTNAM.    (No.  21802.) 
(Supreme  Court  of  Kansas.    Jan.  11,  1919.) 

(Syllahua  hy  t\e  Court.) 
L  DivoRcx  ^24t)(l),  252  —  Division  or 

PBOPBBTT— CoNBTITUnONAIJTT  OF  StaTCTK 

—Title  to  Pkopkbtt. 
The  provisions  of  Code  Civ.  Proc.  {  068  (sec- 
tion 7576  of  the  Oeneral  Statutes  of  1915  [sec- 
tion 643,  c.  BO,  Gen.  St.  1868,  as  amended]), 
^hidi  authorize  the  court  In  a  divorce  case,  for 
good  cause  shown,  to  make  a  proper  and  equita- 
ble division  ot  tiie  property  acqaired  through 
the  joint  efforts  of  a  husbaqd  and  wife,  althouf^ 
the  divorce  itself  is  denied,  are  constitutiooal 
and  valid ;  and,  in  the  making  of  such  equitable 
division  it  is  not  of  necessarilr  controlling 
nificaace  that  such  property,  when  acquired  was 
taken  and  held  in  the  name  of  the  hasband. 

2.  DiVOBCE  «=>240(1)— BqtJITABLE  DlTZSIOIf 
OF  PbOPBRTT— POWBB  OF  COUBT— STATUTES. 
Where  the  marital  telatloDS  of  a  hosband  and 
wife  are  so  discordant  and  unhappy  as  to  give 
apparent  justification  for  an  action  for  divorce, 
the  tri^  court  has  judidal  power  in  such  action 
to  make  an  aquitable  division  of  the  propert?  ac- 
quired by  them  during  their  marriage,  altbongb 
neither  party  has  so  grossly  offended  tbe  mar- 
riage obUgations  as  to  require  the  court  to  craot 
an  absfdute  divorce. 

5.  DiTOBOX  ^>249(1)— DsniAL  of  Divoso^- 
Dbtbbmxbation  of  Othbb  Mattkbs. 

Article  28  of  chapter  98  of  the  General  Stat- 
utes of  181fi  (Civ.  Code.  {  663  et  seq.),  reUting 
to  divorce  and  alimony,  covers  genaaue  and  per- 
tlnwt  mattets  which  may  be  properly  deter- 
mined in  a  divorce  action,  although  tiie  di- 
vorce itself  is  denied. 

4.  Divobob  «=»124— Denial  of  Divobcb~Di- 
vieiON  of  Pbopbbty— Evidencb. 
Record  examined  and  the  evidence  Xeld  suffi- 
cient to  support  tbe  judsment. 

6.  Divobob  ^»2S6— Ditisioh  of  Pbopebtt — 
Injtjstiok— Bbvibw. 

The  division  of  property  examined,  and  no 
injustice  discerned  tiierein;  and  tbe  rule  fol- 
lowed that,  where  no  manifest  injustice  appear*, 
the  division  of  property  decreed  tbe  trial 
court  cannot  be  ^tnrbed. 

6.  Appeal  aho  Bbbob  «»1010(^— Vmouros 

AND  JOoaUENT— EIVIOBNCX. 
Bole  followed  that,  where  there  is  ample 
evidence  to  supiwrt  tbe  findings  and  judgment, 
the  evidence  to  the  contrary  has  litUs  signifi- 
cance in  an  appellate  court. 
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7.  DiTOMS  4BriKB— DlTZBHOr  of  FBaPBBIT<* 

MORET  Patabu  iir  iRmuxiouim. 
In  making  an  equitable  ^Tiston  itf  property 
between  a  husband  and  wife,  in  a  ^Toree  ai^ 
tlon,  where  no  prejudice  to  defendant  is  shown, 
it  was  not  error  to  award  the  wlte  m  •am  of 
money  to  be  paid  in  installments. 

Appeal  from  District  Oomt.  DohsIab 
OoODty. 

Action  for  dlvoroe  by  Ida  M.  Putnam 
against  C  VL  Putnam.  Judgment  denying  a 
divorce,  bat  making  an  equitable  dlrlsloa  of 
properly  between  plaintiff  and  defendant, 
and  defoidant  appeals.  Affirmed, 

W.  B.  Pleasant,  of  Ottawa,  for  aMw^lant 
r.  M.  Harris,  of  Ottawa,  for  appelle& 

SsAWSON,  J.  Tbla  appeal  relates  to  ques- 
tions arising  In  a  diroroe  acUon  whow  the 
divorce  Is  dotted  but  a  dlviidtm  of  property 
Is  granted. 

Tbe  ptalntlfl;  Ida  If.  Putnam^  and  Oie 
defendant,  C.  SL  Putnam,  were  married  In 
AndCTBOn  county,  Kan.,  In  18S2.  All  tbelr 
married  lite  ot  85  years  or  more  was  spent 
In  Oils  state,  mostly  In  Pranklln  county.  The 
defendant  husband  bad  about  |700  worth  of 
pnver^  at  th»  time  of  the  marriage.  They 
have  reared  a  family  of  rix  children,  all 
grown  to  maturity  except  the  youngest,  a  lad 
of  15  years.  They  wwe  sucoesaful  In  the 
accumulation  of  property.  Th^  fanning 
lands,  dty  property,  and  mlscdlaneous  cha^ 
tela  were  valued  by  the  trial  court  at  $170,- 
000.  The  title  to  Qiis  prcqiwrty  stood  mostly 
In  the  name  tA.  the  defendant,  but  when 
domestic  discord  had  become  dhrailc  In  this 
family  tbe  defendant  Instituted  a  practice  of 
taking  title  to  real  property  In  the  name  of 
his  sister,  and  also  taking  deeds  to  other 
realty  with  the  name  of  .the  grantee  omitted. 

Hie  domestic  troubles  of  plalntlfC  and 
defendant  were  of  long  standing.  The  evi- 
dence tends  to  show  that  these  were  occasion- 
ed in  part  by  [he  husband's  restraint  upon 
the  wife's  household  and  family  expenses, 
and  by  his  curious  and  antiquated  notions 
about  the  hn^and's  "mastery  of  his  own 
household,"  which  prompted  him  to  withhold 
from  bis  wife  all  Information  about  his  busi- 
ness affairs,  and  by  his  Incessant  hectoring  of 
his  wife  about  her  rdlglous  opinions.  Al- 
though he  was  ostensibly  an  orthodox  church- 
man, his  children  testified  that  for  many 
years  their  home  on  Sunday  was  a  bedlam 
of  religions  controversy,  usually  precipitated 
by  def«idant  and  terminated  by  plaintiff  In 
a  woman's  last  refuge — ^her  tears.  The  trial 
court  found  that  this  nilglous  controvert 
wrecked  this  home. 

Without  the  knowledge  of  his  wife,  de- 
fendant made  one  donation  of  $20,000  to  a 
church  board,  and  a  later  donation  of  $6,900. 
These  gifts  were  made  at  times  when  defend- 
ant was  inowslng  npon  his  wife  sncSi  a 

tts»ror  otbw 


rigid  and  unnecessary  economy  of  domestic 
ezp€ndltaz«B  Qiat  It  amovnCed  to  "indent- 
aUe  and  Intcderable  stli^inees,"  aocrading  to 
her  somewhat  justified  viewpoint 

Shwtly  b^ore  this  actiim  iras  b^un,  aM 
Immediately  after  detoidant  was  informed 
by  his  son,  a  college  professor  In  a  St.  IjOuIs 
University,  ttiat  unless  some  adequate  provi- 
sion wsa  made  for  his  mother  their  domestic 
dlfBcnltles  would  Inevitably  provide  litiga- 
tion, the  defendant  went  to  CSilcago  and 
called  upon  a  rellgloos  organization,  a  Bible 
Institute  in  that  <dfy;  and,  although  Qiat 
institute  had  no  previous  acquaintance  or 
dealings  with  defendant,  he  executed  to  it 
a  promissory  judgmoit  note  for  $100,000, 
and  made  arrangements  for  the  dlE^position 
of  all  or  nearly  all  of  his  property  for  tbe 
purpose  of  satisfying  that  note.  When  this 
action  was  tried,  some  substantial  payments 
bad  been  made  on  this  note,  and  the  name  of 
the  Institute  or  Its  chi^  <^ca*  had  been 
Inserted  in  some  of  the  deeds  to  properties 
where  the  name  of  tbe  grantee  had  been 
left  tdank  when  acquired  by  defmdaQt  and 
thereafter  such  deeds  were  recorded-  One 
aggravated  Instance  of  this  sort  related  to 
tbe  title  and  deed  to  the  family  homestead. 

The  trial  court's  findings  of  fact  aro  too 
elaborate  for  reproducttoo  In  full.  Some  of 
tbm  read: 

"During  all  the  years  of  their  married  lite, 
the  defendant  has  been  a  careful,  ^rewd,  hon- 
est, ene^etic  business  man,  highly  respected 
by  an  with  whom  he  came  in  contact,  and  has. 
with  the  co-operation  and  assistance  of  his  wife, 
accumulated   a   large   amount   fA  projierty. 

"During  all  the  years  of  their  married  lif^ 
the  plaintiff  has  been  a  true,  uprifht,  dutiful 
wife  and  faithful  mother.  She  has  had  little 
or  no  opportunity  to  mingle  with  the  outside 
world,  or  give  attention  to  matters  outside  her 
home.  These  two  pei^le  have  reared  a  family 
of  six  children,  as  above  stated,  all  ttf  whom  are 
Dprigrht,  honorable.  Intelligent  and  Ughly  re* 
epected. 

"I  do  not  find  tiiat  tiie  condnct  of  the  plain- 
tiff during  the  years  of  her  married  life  Is  open 
to  criticism.  She  commenced  this  action  in 
good  faith,  firmly  believing,  as  I  take  it  from 
the  testimony,  that  die  had  a  right  to  a  divorce, 
and  with  some  grounds  at  kast  upon  which  to 
base  that  belief. 

"While  the  defendant  Is  by  no  medis  fras 
from  faidt  in  his  conduct  towards  his  wife, 
especially  for  the  last  18  or  20  years,  I  do  not 
find  from  tiie  evidence  that  he  has  been  guilty 
of  extreme  cruelty  towards  her  in  tbe  legal 
sense  of  that  term.  That  Is,  such  extreme 
cruelty  as  would  warrant  the  granting  of  a  di- 
vorce. 

"In  making  these  transfers  [of  real  estate]  and 
executing  this  note  [for  $100,000  to  the  Bible  in- 
stitute] one.  at  least,  of  the  defendant's  purposes 
was  to  ivevent  bis  wife  from  getting  the  posses- 
sion and  control  of  any  portion  of  the  property 
lest  It  might  be  wasted  by  hw  or  expended,  at 
least  In  part.  In  the  support  of  the  Christian 
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Science  doctrine.  I  do  not  find  that  lie  Intnid- 
ed  to  deprive  Ua  wifo  of  mpport,  bat  I  do  find 
that  he  desired  to  contnd  that  anpport;  keep 
tiie  matter  of  Ua  propertr  vithin  hi«  own  hands, 
and  prevent  his  wife  from  handling  any  sub- 
Btantlal  amonnt  of  money.** 

The  trial  court  denied  the  divorce,  but 
divided  the  property  in  two  parts  of  approxi- 
mately equal  value,  $81,060  to  plaintiff  and 
$81,200  to  defendant 

[1j  Defendant  appeals,  his  chief  point  be- 
ing one  of  constitutional  law.  This  and  the 
other  matters  urged  will  be  noted  In  order. 

Section  643  of  chapter  80  of  the  General 
Statutes  of  180S.  art  28,  subject.  IMvoroe  and 
Alimony,  reads: 

"When  the  parties  appear  to  be  in  equal 
wrong,  the  court  may,  in  its  discretitm,  refuse  to 
grant  a  divorce;  but  in  any  su(^  case,  or  in 
any  other  case  where  a  divorce  is  refused,  the 
court  may,  for  good  cause  shown,  make  such 
(Hder  as  may  be  proper  for  the  custody,  maiote- 
nance  and  education  of  the  children,  or  the  cod- 
trol  and  dlspositiMi  of  the  property  of  the  par- 
ties as  may  be  proper." 

Tinder  the  Revised  Clrll  Code.  |  668  (Gen. 
St  1916, 1  797flD,  this  itroviaitni,  an  amended, 
reads: 

"When  the  parties  appear  to  be  in  equal 
wrons,  the  court  may  in  its  discretion  refuse  to 
granl  a  divorce,  and  in  any  such  case  or  in  any 
other  case  where  a  divorce  is  refused,  the  court 
may  for  good  cause  shown, make  such  order  as 
may  be  proper  for  the  custody,  maintenance 
and  education  of  the  children,  and  for  the  con- 
trol and  equitable  division  and  disposition  of 
the  pTifpetty  of  the  parties,  or  of  either  of  them, 
as  may  be  proper,  equitable  and  just,  having 
due  regard  to  the  time  and  manner  ot  acquir- 
ing such  property,  whether  the  titie  thereto  be 
in  either  or  both  of  said  parties,  and  in  such 
case  the  order  of  the  court  shall  vest  In  the  par- 
ties a  fee-simple  title  to  the  property  so  set  apart 
or  decreed  to  them,  and  each  party  shall  have 
tile  ri^t  to  convey,  devise  and  dispose  of  the 
same  without  the  consrat  of  the  other." 

It  was  pursuant  to  these  provisions  of  law 
that  the  trial  court  divided  the  property  be- 
tween plaintiff  and  defendant.  Defendant 
contends  that  so  much  of  the  statute  as  au- 
thorizes a  division  of  the  property  where  a  di- 
vorce Is  refused  is  a  taking  of  defradant's 
propel^  and  conferring  it  upon  plalntlCf 
without  due  process  of  law,  in  violation  of 
the  Fourteenth  Amendment,  and  in  violation 
of  section  18  of  the  Kansas  BUI  of  Rights. 
Defendant  grounds  his  argument  on  the  the- 
ory that  all  this  accumulation  of  lands  and 
houses  and  bams  and  horses  and  cattle  and 
farming  machinery,  etc,  which  be  has  ac- 
quired In  35  years,  with  the  co-operation  and 
assistance  of  his  wife.  Is  his  exclusively,  not 
hers  in  any  sense,  and  therefore  that  the 
statute  quoted  above,  as  applied  to  this  case, 
violates  his  constitutional  right  to  take,  hold, 
and  dispose  of  his  property  unrestrained  and 
according  to  bla  own  pleasure  so  long  as  Iw 


has  not  been  found  guilty  of  wrong  justify- 
ing an  absolute  divorce  from  the  plaintiff. 
In  other  words,  defendant's  idea  Is  that  the 
case  Is  to  be  viewed  as  If  It  were  based  upon 
a  statute  which  authorized  a  Judicial  decree 
transferring  John  Doe's  property  to  Blchard 
Boe,  without  debt,  obligation,  or  any  consid- 
eration whatsoever. 

Let  us  see  If  this  theory  Is  in  accord  with 
the  genius  of  Kansas  law.  Prior  to  and  at 
the  time  of  the  adoption  of  the  Kansas  Con- 
stitution, the  general  principles  of  the  com- 
mon law  werS  in  force  in  this  state  so  far  as 
they  were  suitable  to  the  wants  and  condi- 
tions of  this  commonwealth.  Stat  Kan.  Ter. 
1860,  c.  06;  Laws  of  Kansas  1859,  p.  615; 
Sattlg  T.  Small,  1  Kan.  170 ;  State  ex  rel.  v. 
Akers,  02  Kan.  169.  180,  140  Pac.  637,  Ann. 
Cas.  1916B,  S4Ji ;  Clark  v.  Allaman,  71  Kan. 
206,  -215-222,  80  Pac  571,  70  L.  R.  A.  971. 
(Syl.  1,  3.) 

At  that  time,  divorces  of  two  principal 
kinds  were  known  to  the  common  law,  al- 
though they  had  formerly  been  controlled  by 
ecclesiastical  courts  or  were  granted  by  the 
Legislature.  These  kinds  of  divorce  were 
eltlier  absolute  or  limited— divorce  a  vinculo 
matrimonii,  and  divorce  a  mcnsa  et  thoro. 
1  Cooley's  Blackstone,  440-442;  8  Cooley'e 
Blackstone,  94;  14  Cyc  674,  578.  578  ;  9  R. 
0.  L.  244,  246. 

The  Constitution  recognized  the  existence 
of  these  general  principles  of  divorce  when 
It  provided: 

"All  power  to  grant  divorces  Is  vested  In  the 
district  court,  subject  to  regulation  by  law." 
Stat.  Const  art  2. 1 18. 

Pursuant  to  this  constitutional  provi^on 
and  to  the  statute  of  1868  above  quoted,  the 
plaintiff  and  defendant  contracted  their  mar- 
riage relationship.  While  marriage  is  hal- 
lowed by  moral  and  religious  concepts  which 
go  back  to  the  beginning  of  Cliilstian  dviltea- 
tlon,  yet  when  modem  courts  are  compelled 
to  consider  the  marriage  relationship  with 
reference  to  the  rights,  duties,  and  obliga- 
tions of  married  persons  towards  each  other. 
It  Is  a  civil  contract  Gen.  St  1868,  c  61,  S 
1  (Gen.  St  1915.  S  6134).  Nothing  remains 
In  Kansas. Jurisprudence  of  the  old  notion 
that  a  married  woman  is  subordinate  to  her 
husband;  the  term  "coverture"  Is  hardly 
known  in  the  Kansas  language;  the  wife  is 
not  under  legal  disabilities  of  any  sort.  She 
is  the  equal  of  her  husband  In  the  marriage 
relation,  and  may  hold,  own,  and  control 
property,  and  engage  iu  business  as  freely  as 
her  husband  may  do.  State  Const  art  15. 
i  6 ;  Gen.  St  1868,  c.  62  (Gen.  St  1915,  c.  72). 

But  a  wife  has  certain  rights  and  Interests 
In  property  acquired  by  the  husband  during 
Che  existence  of  the  marriage  relation  which, 
with  the  aid  of  the  statute,  the  courts  upon 
proper  occasion  will  recognize  and  protect 
Without  such  statute  these  rights  of  the 
wife  would  be  imperfect  and  unefiforceable, 
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bnt  they  wodM  morally  exist  neverth^eSB, 
aDd  ttvbj  only  Deed  sacb  statute  to  give  them 
legal  ritality.  It  is  not  easy  and  perbaps  un- 
necessary to  delimit  all  these  rights.  Where 
the  marriage  relationship  Is  harmonious,  it 
is  scarcely  necessary  to  consider  them.  Or- 
dinarily It  requires  either  death  or  discord 
to  mature  them.  The  recognition  of  these 
rights  and  Interests,  however,  runs  through 
our  whole  body  of  law.  The  family  home- 
stead may  not  be  alienated  without  the  joint 
consent  of  husband  and  wife ;  and  It  Is  im- 
material whether  the  title  to  the  homestead 
is  in  the  husband  or  In  the  wife.  State 
Const,  art.  15,  S  9 :  Gen.  St  1868,  c.  38.  |  1 
(Gen.  SL  1915,  {  4697).  The  wife's  signature 
and  voluntary  assent  are  necessary  when 
the  husband  undertakes  to  sell  or  bargain 
and  convey  other  realty  than  the  homestead, 
because  if  he  conveys  it  without  her  signa- 
ture and  assent,  she  becomes  absolute  owner 
of  one-half  of  the  property,  a  tenant  in  com- 
mon with  the  husband's  grantee.  If  she  sur- 
vives her  husb.ind.  Gen.  St.  1915,  i  3831; 
Flanlgan  v.  Waters,  57  Kan.  18.  45  Pac.  50. 
The  husband  cannot  effectually  dispose  of 
more  than  half  of  his  property  even  by  will 
without  the  consent  of  his  wife,  given  either 
before  or  after  his  death.  Gen.  St.  1915,  S 
11790.  Even  the  husband's  personal  property, 
if  It  be  limited  in  amount — and  this  was 
Characteristic  of  early  day  Kansana  when 
our  public  policy  was  being  shaped — cannot 
be  mortgaged  without  the  wife's  consent 
Gen.  St.  1915,  !S  4700,  6506. 

From  these  instances,  by  no  means  com- 
plete, it  will  be  seen  that  In  Kansas,  from 
the  adoption  of  the  Constitution  until  now, 
the  whole  tendency  of  our  legislation  has 
been  to  recognize  that  the  wife  has  a  clearly 
existent  legal  and  equitable  right  In  the 
property  of  her  husband  which  Is  based  upon 
the  marriage  relation  and  the  spirit  of  mu- 
tual co>operation  which  is  presumed  to  arise 
therefrom,  and  to  find  Its  fruition  In  the 
Joint  accumulation  of  property  to  serve  their 
mutual  Deeds  and  to  avert  or  minimize  ^e 
adverse  contingencies  of  life.  Judicial  rec- 
ognition of  these  principles  is  well  Justified 
by  the  social  and  economic  history  of  the 
state.  In  pioneer  times  the  femlly  usually 
commenced  life  with  little  or  no  property. 
Land  was  cheap  and  easily  acquired.  The 
combined  efforts  and  economies  of  the  hus- 
band and  wife  for  a  long  stretch  of  years 
usually  resulted  In  prosperity,  in  the  ac- 
cunaulatlcm  of  the  familiar  forms  of  Kansas 
pr<^)erty.  During  the  years  of  mutual  Indus- 
try, self-denial,  and  domestic  harmony  of 
the  married  couple,  it  would  not  ordinarily 
be  Important  whether  each  succeeding  tract 
of  land  OP  other  property  acquired  by  their 
Joint  efforts  was  taken  in  the  name  of  the 
husband  or  wife.  If  they  lived  together 
happily  both  would  enjoy  the  property,  and 
upon  the  death  of  one  of  them,  the  other's 
balf  liite»8t  woald  complete  mature,  and 


the  statute  of  wills  and  of  descents  and  dis- 
tributions would  protect  It  If  their  marital 
partnership — for  the  Joint  accumulations  of 
property  by  a  husband  and  wife  are  slightly 
analogous  to  that  of  a  partnership — Is  wreck- 
ed by  marital  discord  and  their  troubles  be- 
come the  concern  of  a  divorce  court  the 
court  may  equitably  divide  the  property  ac- 
cumulated during  the  marriage  relation.  It 
la  not  only  right  and  Just  and  constitutional 
that  the  court  should  have  power  to  do  so, 
but  it  would  outrage  the  Kansas  sense  of 
Justice  If  the  law  or  the  court's  decree  were 
otherwise.  And  not  only  may  the  court  do 
so  when  an  absolute  divorce  Is  denied,  but— 

"In  any  other  [divorce]  case  where  a  divorce  Is 
refused,  the  court  mas  for  good  cause  shown 
make  such  order  as  may  be  proper  *  *  *  for 
the  control  and  equitable  division  and  disposi- 
tion of  the  property  of  the  parties,  or  of  either 
of  them,  ftB  may  be  proper,  equitable  and  just, 
having  due  regard  to  the  time  and  manner  (tf 
acquiring  aueb  property,  whether  the  title  there- 
to be  in  either  or  both  of  said  parties."  Qea- 
St  1815,  I  7570  (Code  Otv.  Ptoc.  {  608). 

What  would  have  been  the  predicament  If 
this  statute  and  the  decision  of  the  court 
based  thereon  did  not  protect  this  plaintiff? 
Had  Dot  this  Judgment  been  entered,  this 
woman  would  have  beoi  condemned  to  par- 
simonious Indigence  In  her  old  age,  while 
her  husband,  who  was  sworn  and  bound  by 
the  laws  of  God  and  man  to  protect  and  com- 
fort her  to  the  best  of  his  ability,  squandered 
their  accumulations  of  39  years  of  Industry 
and  economy,  because  of  a  fatuous  notion 
that  all  of  this  wealth  of  lanUes  autl  gotids  was 
his  exclusively,  and  not  his  wife's,  nor  any 
concern  of  hers;  he  would  give  It  to  stran- 
gers rather  than  see  It  inure  to  her  benefit; 
he  would  "rather  throw  a  $5  bill  In  the  riv- 
er" than  see  It  invested  In  a  hat  to  adorn 
his  wife's  head,  rather  than  Intnist  her  with 
any  sum  of  money  because  of  the  possibility 
that  she  would  contribute  to  the  support  of 
her  church ;  and  all  the  while  he  was  be- 
stowing thousands  of  dollars  on  flie  diurch 
of  Ws  preference. 

The  Kansas  Constitution  and  the  Kansas 
statutes  which  protect  the  Just  rights  of  the 
wife,  and  upon  which  the  court's  Judgment 
was  based,  antedate  the  defendant's  marriage 
with  this  plaintiff,  and  they  were  and  are  a 
part  of  defendant's  marriage  obligation.  For 
good  cause  shown,  his  long  years  of  tyranny 
over  his  wiffe.  his  oppressive  denial  of  her 
right  to  a  fair  share  In  the  family  purse,  his 
deliberate  attempts  to  reduce  her  to  poverty 
by  conveying  their  properties  to  other  per- 
sons without  consideration  and  without  her 
consent,  surreptitiously  conveying  to  stran- 
gers the  house  that  sheltered  her  as  a  home — 
the  record  discloses  all  this  and  much  more 
— the  trial  court  was  Justified  In  its  Judg- 
ment under  the  statute,  and  the  statute  Itself 
offends  neither  state  nor  federal  Constitution. 

This  case  differs  In  no  fondamental  way 
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trtm  oar  prior  dedstons:  BnsenlMrfe  t.  Ba- 
senbark,  33  Kan.  572,  7  Pac.  245;  Green  r. 
Green.  34  Kan.  740.  10  Pac  156,  65  Am. 
'Bep.  256;  Snodgrass  t.  Snodgraas,  40  Kan. 
404,  20  Pac.  203;  Van  Brunt  v.  Van  Brunt, 
52  Kan.  380,  34  Pac.  1117;  In  re  Johnston, 
54  Kan.  726,  39  Pac.  725 :  Small  t.  Small,  56 
Kan.  1.  14,  15,  42  Pac.  323,  30  L.  R.  A.  243, 
54  Am.  St.  Rep.  681 ;  Johnson  t.  Johnson,  67 
Kan.  843.  46  Pac  700;  Raper  v.  Raper,  58 
Kan.  680,  60  Pac.  602;  Bowers  v.  Bowers, 
70  Kan.  164,  78  Pac.  430  ;  McKelvey  r.  Mo- 
Kdver,  75  Kan.  326,  80  Pac  663,  121  Am. 
St  Rep.  433 ;  Bnllman  t.  Bullman,  80  Kan. 
691.  102  Pac.  1102;  Danlelson  v.  Danlelson, 
00  Kan.  222,  161  Pac  628;  McCormlck  r. 
McOormldc.  100  Kan.  688,  165  Pac.  285. 

These  dedstons.  which  are  practically  all 
founded  npon  the  statnte  relating  to  dlrorce 
and  separation,  are  not  at  variance  with 
Hamhlln  t.  Blarchant.  103  Kan.  508. 175  Pac. 
6^1  which,  under  another  valid  statute, 
iMirred  a  spouse  who  had  murdered  her  hus- 
band from  taking  his  property  under  the  law 
of  descents  and  distributions. 

[2-4]  PaB8ii«  to  other  questions  raised  by 
appellant,  It  Is  contended  that  this  is  not  a 
dlTorco  case,  since  dlroree  was  refused.  The 
dlmce  statute  covers  other  matters  than  ab- 
Bdnte  divorce  a  rlnenlo  matrimonii,  and  has 
features  like  the  dlvlaicm  of  property  which 
may  be  deoreed,  u  In  divorce  a  mensa  et 
thoro,  to  which  our  statutory  prorlrfons  and 
this  Judgment  are  analogous.  In  a  divorce 
action  all  matters  which  relate  to  or  grow 
out  of  tlM  marriage  relation  may  he  adjudi- 
cated. ClT.  Code,  il  663-674  (Gen.  St.  1015, 
il  7571-7582) ;  14  Oyc.  679.  The  trial  court's 
Judgment,  in  substance,  was  tliat  while  an 
absolute  diToree  should  not  be  granted,  a 
certain  amount  of  freedom  fbr  each  of  the 
parties  toudilng  property  matters  should  be 
awarded,  and  to  that  end  the  division  of 
proper^  was  made.  This  is  sanctioned  by 
tSie  statute,  and  1^  the  many  precedents 
above  dted.   The  statute  says: 

"And  in  such  case  the  order  of  the  oourt  shall 
vest  in  the  parties  a  teMbnple  title  to  the  prop- 
erty BO  set  apart  or  decreed  to  them,  and  each 
party  shall  have  the  right  to  convey,  devise  ud 
dispose  of  the  same  without  the  consent  of  Ise 
other."   Gen.  Stat.  1915,  §  7576. 


^  A  reheulBa  vM  allowed  la  this  mm  Jaaaary 
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Tondilng  the  suffldency  of  the  evidence, 
there  Is  no  difficulty.  Had  the  trial  court 
gone  ttie  full  length  of  granting  an  absolute 
dlvoran,  such  conduslon.  In  view  of  the  evi- 
dence, could  not  have  been  disturbed. 

So  far  as  the  equitable  nature  of  the  divi- 
sion of  the  properties  is  concerned,  this  court 
can  discern  no  Injustice.  That  defendant 
may  have  serlondy  impaired  his  title  and 
right  to  some  or  many  of  the  propertlea  de- 
creed to  him  separately  is  no  one's  fault  but 
his  own.  It  was  by  his  own  acts  that  he  be- 
came obligated  to  the  Bible  Institute  U  sndi 
obligation  is  ^orceaUe.  Moreover,  this 
court  could  not  Interfere  with  the  trial 
court's  division  of  the  property,  unless  we 
were  prepared  to  say  that  such  division  was 
manifestly  unjust.  Danlelson  v.  Danlelson. 
09  Kan.  222,  226. 161  Pac  623. 

[1-7]  Comi^Unt  la  made  of  the  trial  conrf  s 
finding  that  the  plaintiff's  conduct  during  her 
married  life  was  not  subject  to  criticism; 
that  this  finding  was  against  the  weight  of 
the  evidence.  Th«e  was  ample  evidence  to 
support  the  finding,  and  an  ai^late  court 
has  little  concern  wlUi  the  evidence  to  the 
contrary.  Brechelsen  v.  Clark.  103  Kan. 
66%  176  Pac  137.  Fnrtharmore.  If  the  trial 
court  bad  found  that  the  wife  was  partly  In 
the  wrong,  ot  in  eanal  wrong  with  her  hus- 
band, such  finding  would  not  bave  compelled 
a  dlflezent  Judgment  from  the  one  decreed. 
Such  In  terms  Is  the  language  of  the  statute 
on  whldi  the  Jodgmoit  was  founded. 

A  final  contention  Is  urged  against  tlie  al- 
lowance  of  92,600  to  the  wife  In  computing 
the  division  of  property  allowed  her»  and  In 
ordering  the  payment  of  that  sum  in  InsCall- 
ments.  The  manifest  purpose  of  the  trial 
court  was  to  eftect  a  division  of  the  property 
In  ^proximately  eaual  parts.  It  cannot  be 
discerned  how  that  matter  harmed  the  plain- 
tift.  The  court  could  have  awarded  plaintiff 
a  sum  of  mon^  and  impressed  a  Uen  on  the 
property  separately  decreed  to  defotdant  to 
secure  Us  payment,  and  could  bave  ordered 
sudi  property  sold  in  order  to  satisfy  suidi 
award,  but  presumably  the  court's  order  was 
prompted  1^  Us  familiarity  with  defnidant's 
financial  condition,  and  perhaps  by  leniency 
toward  him. 

There  is  no  error  In  the  record,  and  the 
Judgment  la  affirmed. 

All  the  Justices  concurring. 
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STBmOTTB  et  ux.  T.  OAKLEtZ  STATE 
BANK. 

(Sivrone  Goort  of  Idalie.    Jnlr  70, 
On  BehearinK,  Jan.  28, 1919.) 

1.  Afpeai.  avd  Bbbob  9»277— Obdbbs  Stbie- 
nvo  01TT  PuADiKo— EtrcEPnoir. 

B7  Bev.  Godes,  S  4427,  as  amended  Sess. 
Laws  1911,  c.  229,  an  order  striking  out  a  plead- 
ing, <a  a  portion  tbereo^  Is  not  deemed  to  hare 
been  excepted  to. 

2.  PLBADina  •8=»205(2>— 001(PLAinT--OKIVEB- 
AL  DKICUBBXB. 

Where  a  complaint  states  a  eanss  oC  action 
that  will  put  tiie  defendant  on  his  defense.  It  is 
not  BDhjeet  to  general  demurrer. 

On  Bdteaiinff 

8.  Afpeai.  akd  Ekbob  ♦=»277— BJxckptioitb— 
CommKronoir  of  SrATutB  —  "ImxaLoau- 

ffhe  word  'InterloCQtorr,**  as  nsed  In  B«t. 
Codes,  S  4427,  «b  amended,  refers  to  all  orders, 
rulings,  and  decisioas  made  by  the  trial  court 
from  the  Inception  of  an  acticm  to  Its  final  de- 
termination, and  tin  vuch  orders,  rulings,  and  de- 
cisions are  deemed  excepted  ta 

[Ed.  Note.— For  other  definitlonB,  see  Words 
and  Phrases,  First  and  Second  Series,  Into^ 
locutory.] 

Appeal  from  District  Court,  Twin  Falls 
County;  Wm.  A.  Babcock,  Judge 

Actum  to  title  by  John  B.  Stelnour 

and  wife  against  ttue  Oakl^  State  Bank. 
Judgment  for  defendant  dlamisalnK  the  ac- 
tion, and  plaintiffs  appeal.  Berersed  and  re- 
manded, witb  instruetloiis  to  oTemile  the  de- 
-murrer  to  the  onnplaint 

LonKley  ft  Walters  and  S.  L.  Hodgln,  both 
of  Twin  Falls,  for  app^lants. 

W.  J.  Mltcbell,  of  Oakley,  and  Sweeley-A 
Bweeley.  of  Twin  Falls,  for  respoodent. 

RICSl,  J.  In  this  case  the  defendant  below, 
respondoit  here,  Interposed  a  motion  to  strike 
portions  of  the  amended  complaint  of  appd- 
lants.  and  also  a  general  and  special  demur- 
rer thereto.  The  court  considered  the  motion 
and  the  demurrers  at  the  same  time,  and 
Hied  an  order  to  the  effect  that— 

fThe  demnrrer  and  Ae  motion  to  strike  filed 
by  the  defendant  to  tbt  amended  complaint  of 
die  plaintiffs  be,  and  tlie  same  are,  hereby  sus- 
tained. •  • 

It  would  be  an  act  of  supererogation  on  the 
part  of  tlie  court  to  strike  portions  of  a  com- 
plaint to  which  a  general  demurrer  had  been 
sustained.  We  must  conclude  that  the  ef- 
fect of  this  order  was  to  strike  from  the 
amended  complaint  the  portions  thereof  in- 
dicated In  the  order,  and  that  the  demurrer 
interposed  was  sustained  as  to  the  remainder. 


[U  The  record  flails  to  show  an  exception 
taken  by  the  plaintiffs  to  tbe  order  ol  tlie 
court  striking  oat  portions  of  their  onnplaint. 
Bev.  Codee,  1  44S7,  was  amouled  by  Sess. 
Laws  1911,  c.  229,  p.  781.  By  the  terms  of 
this*  sectifm,  prior  to  amoidment,  "an  order 
*  *  *  striking  out  a  pleading  or  a  portion 
tbereor*  was  deemed  to  hare  been  excited 
ta  The  sectlmi  as  It  now  stands  does  not 
preserve  an  ezcepUon  to  an  order  striking 
a  pleading  or  a  portion  thereof.  We  must 
conclude  that  the  L^slature  purposely  omit- 
ted tbe  provision  saving  an  exception  to  an 
order  striking  a  pleading  or  a  portion  there- 
of, and.  In  the  absence  of  an  exception  In  the 
record,  the  action  of  the  court  Is  not  subject 
to  review  on  appeal. 

[2]  Upon  a  consideration  of  the  portion  of 
the  amended  complaint  not  stricken,  we  find 
that  It  was  not  subject  to  a  general  demurrer. 
At  the  least,  It  states  a  caase  of  action  to 
quiet  title  under  the  statute.  If  a  cause  of 
action  Is  stated  b;  a  complaint,  a  general  de- 
murrer thereto  should  be  overruled.  Village 
of  Sandpoiut  v-  Doyle,  11  Idaho,  642,  83  Pac. 
598,  4  L.  R.  A.  (N.  S.)  810;  Bonbam  Nat 
Bank  V.  Grimes  Pass  Placer  Mln.  Co.,  18  Ida- 
ho, 629,  111  Pac.  1078. 

The  special  demurrer  to  the  effect  that 
several  causes  of  action  had  been  Improperly 
united  In  the  amended  complaint  was  with- 
drawn by  the  respwident.  The  court,  how- 
ever, sustained  a  demurrer  on  the  ground 
that  tbe  cause  of  action  was  barred  by  Bev. 
Codes,  I  4064,  SDbd.  4,  wUch  provides  for  the 
running  of  the  statute  within  tliree  years  in 
an  action  for  relief  upon  the  ground  of  fraud 
or  mistake.  The  auctions  of  fraud  in  tfie 
amended  complaint,  to  whidi  Uils  demurrer 
was  interposed,  were  stricken  by  the  court. 
The  portion  of  the  amended  complaint  re- 
maining was  not  subject  to  demurrer  upon 
that  ground. 

The  judgment  of  the  court  dismissing  the 
action  Is  reversed.  Costs  awarded  to  appel- 
lants. 

BUDOE,  C.  X,  and  MOBOAN,  J.,  concur. 

On  Blearing. 

BICE^  J.  A  rehearing  was  granted  in  this 
case,  and  another  argument  thereof  has  been 
heard. 

[3]  Upon  reconsideration  we  have  reached 
the  conclusion  that  the  construction  of  Bev. 
Codes,  8  4427,  as  amended  Sess.  Laws  1911, 
c.  229,  p.  781,  announced  in  the  original  opin- 
ion, is  not  in  harmony  with  the  legislative 
intent  in  enacting  the  amendment.  The 
amended  section  reads  as  follows: 

"The  instructions  of  the  court  to  tbe  jury,  tbe 
refusal  to  give  requested  instmctiona  where 
such  refusal  is  noted  in  writing  by  the  judge  or 
court,  the  verdict  of  the  jury,  any  interlocutory 
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order,  nllng  or  dedrioo  appearing  upon  tbe 
racorda  and  fllea  In  tbe  actloo  or  mlnates  of  tiie 
court,  the  final  dedsioo  In  an  action  or  proceed- 
ing, an  order  or  decidon  made  in  tbe  absence  of 
a  party,  and  rulings,  orders  and  decisions  npon 
objections  to  evidence  or  any  contested  proceed- 
ings at  a  trial  reported  in  the  stenographer's 
notes  of  the  evidence  and  proceedings  npon  a 
trial  are  deemed  excepted  to.  Rulings,  orders 
and  decisions  apitearlng  upon  the  records,  files, 
or  minutes  need  not^  unless  desired  by  the  party 
obJecUng  thereto^  be  embodied  In  a  bill  of  ez- 
eepticHiR,  but  the  same  lytpeailng  In  die  records, 
files,  or  minutes  may  be  reviewed  upon  appeal  as 
though  settled  In  mch  Mil  of  exceptioaa." 

Tbls  section,  before  amendmeDt,  enumerat- 
ed a  lai^  number  of  rulings,  orders,  and  d'&- 
daloDs,  and  provided  tbat  tbey  should  be 
deemed  excepted  to.  Instead  of  the  enumera- 
tion of  tbe  Tarloos  rulings  and  orders  which 
shall  be  deemed  excepted  to,  the  revised  sec- 
tion provides  that  any  Interlocutory  order, 
ruling,  or  decision  appearing  upon  tbe  re- 
cords and  flies  in  the  acUon,  or  minutes  of 
the  court,  shall  be  deemed  excepted  to. 

In  construing  a  statute,  the  purpose  la  to 
ascertain  and  give  effect  to  the  Intent  of  the 
Leglslataie.  86  Gyc.  110&  It  Is  also  said 
that— 

"Tbe  rule  that  Btatotea  In  pari  materia  ibonld 

be  construed  together  applies  with  peculiar  force 
to  statDtes  passed  at  the  same  teasion  of  the 

legislature."   36  Cyc.  1151. 

The  1911  session  of  the  L^slature  enacted 
laws  providing  a  new  method  of  preparing 
and  serving  records  on  appeal  from  district 
courts  to  this  court,  and  methods  of  appel- 
late procedure  and  practice  were  changed  In 
some  other  respects  also.  After  carefully 
considering  this  class  of  legislation,  enacted 
by  that  session  of  the  Legislature,  we  are 
led  to  the  conclusion  that  it  was  the  intention 
of  the  Legislature  to  render  the  preparation 
of  records  and  transcripts  to  this  court  less 
technical,  and  perhaps  in  some  Instances  to 
broaden  the  scope  of  review  on  appeal.  We 
should  therefore  construe  section  4427,  as 
amended.  In  such  manner  as  to  accomplish 
the  same  purposes. 

The  word  "intralocatory,'"  as  applied  to 
rulings  and  orders  by  the  trial  court,  has 
been  variously  defined.  In  order  to  give  ef- 
fect to  the  legislative  intent,  however,  we 
DOW  decide  that  the  word  "interlocutory," 
as  used  In  section  4427,  as  amended,  should 
be  given  Its  broadest  meaning,  and  should 
be  held  to  refer  to  all  orders,  rulings,  and 
decisions  made  by  the  trial  court  from  the 


liioq;>tIon  of  an  action  to  Its  final  determlna- 
tlon.  We  are  not  without  authority  In  so 
holding,  especially  where  we  are  considering 
the  word  la  its  relation  to  appellate  pr<v 
cedare. 

In  PfeUTer  et  aL  t.  Crane,  89  Ind.  4SB,  it 
la  said: 

"^e  distinction  la  between  final  judgment* 
and  interlocutory  judgments.  A  final  judgment 
is  tbe  ultimate  determination  of  the  court  upon 
the  whole  matter  in  controversy  in  the  action. 
An  order  of  the  court,  made  in  the  progress  of 
the  cauae^  rsQUlrlng  something  to  be  done  or 
observed,  but  not  determining'  Ae  controvenyt 
Is  an  interloeutory  order,  and  is  aometimea  call- 
ed an  interloenCorr  jn^nnent** 

.  See,  also.  Western  Union  Tdegxapta  Oo.  t. 
Locke,  107  Ind.  9,  7  N.  B.  sm 

in  the  case  of  Keif  er  t.  Beichert,  93  Ud.  97. 
48  AtL  4O0;  it  wu  held  that  an  nder  by  tbe 
trial  Judge,  that  a  petition  and  mrder  of  the 
court  for  a  nheaitng  be  filed  by  the  deric 
none  pro  tnnc^  vas  in  the  nataie  of  an  Inter- 
locutory order.  The  court  said: 

"Hie  order  here  appealed  from  la  not  a  final 
deerae;  nor  la  It  *aii  order  in  die  nature  of  a 
final  decree.'  It  is  merely  an  interloeutory  m- 
dor  an  intermediate  step  in  the  proceedioga — 
looking  to  final  action  by  the  court  upon  the 
matter  embraced  In  the  petition  upon  whidi  tlw 
ordw  waa  pasaad." 

In  Smith  T.  Sahler,  1  Neb.  810.  it  Is  aald: 

"When  no  further  action  tii  the  oonrt  la  re- 
quired to  dispose  ni  the  cause  pending,  it  la 
final;  when  ttie  cause  is  retained  for  farther 
action,  as  in  this  caae.  It  ia  interlocutoxy.'* 

Upon  the  petition  for  rebeariiv  in  this 
case  having  been  granted,  appdlants  filed  a' 
waiver  and  withdrawal  of  the  second  spedA- 
cation  of  omr,  as  aet  fortli  In  thdr  Inlet,  to 
the  effect  that  the  court  vmA  In  sustaining 
in  part  the  motion  to  strike  cntaln  parts 
the  complaint.  We  see  no  reason  why  appd- 
lanta  ahoold  not  be  permitted  so  to  do. 

This  leaves  for  consideration  only  the  ques- 
tloD  as  to  whethtf  the  court  erred  In  sue- 
talnlng  the  demurrer  to  the  complaint  after 
Btrlklng  portions  tiiereof.  On  this  qnestton 
we  adhere  to  tbe  vtews  expressed  In  ttie  orig- 
inal opinion. 

The  judgment  of  tbe  lower  court  dismiss- 
ing tbe  action  la  tev&aeA,  and  the  cause  Is 
remanded,  with  instructions  to  ovornle  tbe 
demurrer.  Costs  awarded  to  appellantSL  * 

MOBOAN,  a  3^  and  BUDOS^  concur. 
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DONNATIN  n  UNION  HARDWARE  ft 
ICBTAL  OO.  (U  A.  4282.) 

(Sapremfl  Court  <^  OoUCMiiia.  Sept.  27;  1918.) 

1.  New  Tbiai.  «=>g  —  Aonon  fob  Daiiagb9 
raoii  Neoligknce— Vebdiot. 

Id  action  for  damages  from  negligence,  ia- 
sne  of  damages  is  not  alone  ground  of  a  motion 
for  new  trial,  under  Code  Civ,  Proc.  {  667,  as 
a  verdict  in  such  case  must  b«  regarded  aa  « 
single  and  indivisible  antltr. 

2.  New  Tbiai.  «=>9— Osnebai.  Honoir— 'Nkw 
Tbial  on  LmiTBD  Issues. 

The  court  has  discretioQ  to  order  new  trial 
generally,  or  only  in  part,  on  limited  Issues; 
its  discretion  In  such  r«ard  being  properly  in- 
voked by  a  motion  for  new  trial  <Hf  the  entire 


8.  New  Tbiai.  ^=»9— Denial  or  Lduted  Tbi- 

AI/— POWIB  OT  COTTBT. 

The  trial  court  may  properly  deny  a  lim- 
ited new  trial,  where  it  ia  of  opinion  that  sub- 
stantial justice  requires  that  a  new  trial  should 
cover  all  issues,  and  not  be  limited  to  that  of 
damages  alose. 

In  Bank,  ihppeal  from  Superior  Court.  Los 
Angeles  County;  Louis  W.  Myers,  Judge. 

Action  by  Charles  B.  Donnatln  against  the 
Union  Hardware  &  Metal  Company,  a  cor- 
poratioD.  From  a  Judgment  for  defendant, 
plaintiff  appealed  to  the  District  Court  of 
Appeal,  and,  after  Judgment  of  affirmaiice 
(175  Pac  26),  moves  for  transfer  to  the  Su- 
preme Court  Motion  denied. 

Horace  S.  Wilson  and  Frank  O.  Tyrrell, 
both  of  Uw  Angles,  and  W.  W.  Mlddlecoff. 
ot  Vlsalia,  for  appellant. 

John  Murray  Mardiall  and  James  S.  Ben- 
nett, both  of  Los  Angeles,  for  re^Hxident 

PER  CURIAM.  [1-3]  The  petition  for 
transfer  to  this  court,  after  Judgment  In  the 
District  Court  of  Appeal  (176  Pac.  26),  is 
denied.  It  should  be  added  that  we  do  not 
understand  the  opinion  of  the  District  Court 
of  Appeal  to  hold  that  a  motion  for  a  new 
trial  of  the  issue  of  damages  alone  is  au- 
tborlced  by  our  Code.  Code  Civ.  Proc.  S  667. 
The  verdict,  in  a  case  of  this  kind  may,  for 
tbe  purposes  of  such  motion,  be  r^rded  as 
a  -single  and  indivisible  entity.  The  power 
of  the  court  to  order  a  new  trial  on  limited 
Issues  Is  well  settled.  It  has  discretion  to 
order  a  new  trial  generally  or  only  In  part. 
Its  discretion  In  this  regard  Is  properly  In- 
voked  by  a  motion  for  a  new  trial  of  the 
entire  case,  and  it  may  well  be  doubted 
whether  this  discretion  can  be  circumscribed 
by  means  of  a  motion  for  a  nev  trial  of  one 
Issue  altme.  A  determinatlim  of  this  ques- 
tUn  la,  boweru',  not  essmtlal  to  ttie  dedslon 
of  the  present  caw,  and  we  do  not  here  de- 


termine it  In  any  view,  the  trial  court  may 
properly  deny  a  limited  new  trial  wbere-it  Is 
of  opinion,  on  the  whole  record  before  It, 
that  substantial  Justice  requires  that  a  new 
trial.  If  granted  at  all,  should  cover  all  the 
issues.  No  Bach  relief  was  sought  here. 


PEARL     PEARL.   <&  F.  7912.) 

(Supreme  Court  of  California.    Jan.  25,  1018. 
Rehearing  D«nied  Feb.  23,  1918.)* 

1.  a^uBXS  «»371^— Bbbaoh— Plbaduts. 

A  complaint  by  an  administratrix  alleging 
Uiat  deceased  quitdaimed  land  to  defendant, 
without  consideration,  upon  defendant's  promise 
to  take  and  hold  the  same  in  trust  for  benefit 
of  decedent,  or  to  convey  according  to  directi«i 
of  decedant,  and  upon  his  death  to  divide  equal- 
ly with  his  heira,  and  that  defendant  sold  and 
cwverted  the  proceeds  of  the  land  and  failed 
to  account  therefor,  stated  a  cause  of  action 
for,  a  breach  of  trust 

2.  EXECUTOSS  AND  AnvxNisraATOBs  «s»42&— 
LnuTATion  or  Actions  «=3l03(l>— Bbeach 
or  Tbust^Accbuai.  of  Aciiorr— Pabties. 

A  grantee  selling  land  held  in  trust  for 
benefit  of  the  grantor,  which  on  his  death  was  to 
be  equally  divided  among  his  heirs,  the  sale 
occurring  during  tits  life  <tf  the  grantor,  ma; 
be  sued  by  the  grantor's  administratrix;  the 
right  of  action  arising  at  4nce  upon  Its  hresoh. 

3.  Appbal  ANn  Ebbob  <3=>704(1)  —  Mattbbs 
Re.viewabij>— Vebdict. 

Where  a  verdict  is  not  certified  as  a  part  of 
the  judgmoit  roll,  the  point  that  It  is  not  prop- 
erly signed  by  the  for«nan  of  the  jury,  as  re- 
quired by  Code  CSr.  Proc.- 1  018,  is  not  review* 
able. 

4.  Limitation  of  Actions  ©=»  103(2)  —  Ex- 

PBESS  TBUSTS— ACCBUAL  OP  ACTION. 

Limitations  do  not  start  to  run  in  favor  of 
the  trustee  of  an  azpress  trust  until  die  trust 
is  repudiated. 

6.  LofiTATioN  OP  Actions  .iS==>201—InoAPAO- 
iTT  OF  Pabtt— "Insane"— Findings. 
A  finding  that  a  person  was  incapable  of 
caring  for  his  property  or  transacting  business 
or  understanding  the  nature  and  effect  of  his 
acts  was  equivalent  to  a  finding  that  he  waS 
"insane"  within  the  meaning  of  the  statute  of 
limitations  (Code  av.  Proc.  $  862,  subd.  2). 

[Ed.  Nota— For  other  definltionB,  see  Words 
and  Phrases^  First  and  Second  Series  Insane.] 

6.  Tbxjstb  «=>371(8)— Expbebs  TbuRB— Rsq- 

uxarmL. 

Where  a  oomi^aint  aSeges  an  express  trust 
it  is  immaterial  whether  a  promise  of  the  traa- 
tee  to  do  certain  acts  was  nwde  with  or  without 
the  intention  of  performing,  and  proof  audi 
an  allegation  Is  unnecessary. 


*  Wblle  rebearlOB  was  dented  the  second  para* 
grnpb  ot  the  opinion  was  amended  so  as  to  read  u 
It  is  now  set  tortli  bnelB. 
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BiyiBTABia— FBESUHFnoilB. 

Where  from  the  reomd  it  is-lmpoeiEble  to 
teU  what  tiie  court  inatmcted  the  jury,  it  iriU 
be  premmed  that  it  liutracted  to  disregard 
IneonuMtent  evidence  admitted  over  objectionB. 

Depettment  2.  Appeal  tnm  Snperior 
Coxat,  Santa  (Han  Goonty;  J.  K.  Weldi, 
Judge. 

Action  bjr  Isabelle  L.  Pearl,  administratrix 
of  the  estate  of  John  Q.  Pearl,  deceased, 
against  James  H.  Pearl.  Jndgment  for  plain- 
acr,  and  defendant  appeals.  Affirmed. 

Edward  E.  Ootbran,  of  San  Frandaoo,  for 
arodlant 

Lonis  O'Neal,  Wm.  V.  James,  and  James  P. 
Sex,  all  of  San  Jose,  for  raspondent 

WILBUR,  J.  Ttda  la  an  appeal  from  a 
Judgment  for  plaintiff  rendered  after  a  ver^ 
diet  by  a  Jury  on  special  Issues  and  the  de- 
cision by  the  court  adopting  said  verdict 
The  action  is  brought  by  the  plaintiff  to  com- 
pel an  accounting  from  the  defoidant  of  the 
proceeds  of  the  sale  of  certain  real  estate 
therein  described.  The  complaint  alleges 
that  the  defendant  is  the  aon  of  John  Q. 
Pearl,  deceased;  that  the  said  decedent,  on 
April  28, 1902,  executed  a  deed  to  the  defend- 
ant to  all  his  real  estate,  without  considera- 
tion, upon  defendant's  promise  to  take  and 
hoid  the  same  In  trust  during  the  lifetime  of 
decedent  for  the  use  and  benefit  of  decedent, 
or  to  convey  according  to  the  direction  of 
decedent,  and  upon  his  death  to  share  the 
property  equally  with  the  heirs  at  law  of 
said  decedent;  that  said  promise  was  made 
by  defendant  without  any  intention  of  keep- 
ing or  performing  the  same ;  that  on  Febru- 
ary 4,  1907,  without  consideration,  decedent 
executed  a  quitclaim  deed  to  defendant  of 
aald  property;  that  at  the  time  decedent  exe- 
cuted the  same  he  "was  aged  and  ill  In  body 
and  mind,  and  physically  and  mentally  weak, 
and  Incapable  of  understanding  the  nature  or 
effect  of  his  acts,  and  incairable  of  transact- 
ing business,  and  did  not.  in  fact,  understand 
the  nature  or  effect  of  Ids  said  acta  in  so 
executing,  in  form,  said  last-mentioned  deed, 
*  *  *  and  said  John  Q.  Pearl  from  thence- 
forth continued  to  be,  aud  was  at  the  time  of 
his  death,  so  weak  and  ill  in  body  and  mind, 
and  incapable  of  caring  for  his  property,  or 
transacting  business,  or  understanding  the 
nature  or  effects  of  his  acts";  that  on  July 
22,  1906,  the  defendant,  without  direction, 
ccmsoit,  or  knowledge  of  the  decedent,  sold 
the  iwoperty;  that  the  defendant  received 
and  converted  to  bis  own  use  and  benefit  the 
purchase  price,  the  exact  amount  of  which 
was  unknown  to  plaintiff;  that  the  defendant 
recdved  large  sums  of  money  as  IncMne  from 
said  premises,  and  converted  the  same  to  his 


own  use  and  banellt,  and  baa  failed  uid  re- 
fused to  aiDooiint  tikcreCw,  ^ther  to  the  de- 
ceased or  to  the  plaintiff.  The  Jury  found, 
and  the  court  adopted  its  ihidin^  that  the 
forcing  allegatloBa  t)t  the  com^alnt  were 
true,  except  that  there  was  no  finding  on  the 
allegatlm  that  tbe  promise  to  hold  the  prop- 
erty in  trust  made  the  defoidant  to  the 
decedent  was  without  any  Intention  of  keep- 
ing or  performing  the  same.  The  Judgment 
of  the  court  was  for  the  sum  of  f5,000,  pro- 
ceeds of  the  sale  ot  said  real  estate. 

[1]  The  complaint  stated  a  cause  of  action 
for  a  breach  of  tmat  Def^idant  was  not 
prejudiced  by  the  overmUng  ct  the  danor- 
rer. 

[2}  Appellant  claims  that  the  admlalstra- 
trlz  does  not  have  the  capacity  to  sue,  and 
that  under  the  trust  found  tbe  baiefldarlee, 
the  heirs  alone  have  power  to  su^  and  dtes 
in  support  thereof  the  case  of  Janes  v. 
Throckmorton,  67  Gal.  368;  but  in  the  case 
at  bar  the  property  was  sold  In  violation  of 
the  trust,  and  tbe  action  is  based  upon  said 
breadi  of  trust  and  is  to  secure  to  decedent's 
estate  the  proceeds  of  such  sala  The  right 
of  acticHi  arose  at  once  upcnt  the  breach  of 
trust  (Norton  t.  Bassett,  154  Oal.  411,  97 
Pac.  894,  129  Am.  St  Rep.  1^),  and  tbe  ad- 
ministratrix is  the  proper  party  to  enforce 
that  right  (section^  1462,  1581,  1682.  1583. 
Code  Giv.  Proc;  Collins  v.  O'laverty,  136 
CaL  31,  68  Pac  S27). 

[3]  The  transcript  in  this  case  contains 
what  purports  to  be  a  verdict  This  docu- 
ment ia  not  signed  by  the  foreman  of  tbe 
jury,  aa  required  by  section  618,  Code  of  Ov- 
11  Procedure.  As  the  verdict  Is  not  certified 
as  a  part  of  the  judgmCTt  roll,  the  point  that 
the  verdict  la  not  signed  is  not  prop^ly  be- 
fore  us;  neither  is  the  alleged  diacreponcy 
between  the  verdict  and  the  copy  thereof  coo- 
talned  In  the  findings. 

[4,  i]Aa  to  tbe  statute  at  limitations: 
This  action  Is  based  upon  tbe  breach  of  aa 
express  trust  The  statute  did  not  begin  to 
run  until  the  trust  was  repudiated  In  1906, 
wlien  the  property  was  sold  by  the  defend- 
ant It  was  alleged  and  fmmd  that  at  that 
time  the  decedent  was  of  unsound  mind  and 
that  he  remained  ao  undl  tbe  time  of  bis 
death.  It  is  true  that  the  oomplalnt  and 
findings  use  the  language  bereln before  stated 
and  do  not  use  the  words  "unsound"  or  "in- 
sane," but  the  finding  that  he  was  incapable 
of  caring  for  his  property  or  transacting 
business  or  understanding  the  nature  or  ^- 
fects  of  his  acts  was  equivalent  te  a  finding 
in  express  terms  that  the  deceased  was  In- 
sane within  the  meaning  of  the  stetute  ot 
limitations.  Section  862,  subd.  2.  Code  av. 
Proc ;  Orowther  t.  Rowlandson,  27  CaL  878 ; 
Clarke  t.  Irwin.  63  Neb.  647,  88  N.  W.  783; 
Bartow  Strange,  120  Oa.  101ft,  48  S.  B. 
844;  22  Oyc  1109.  The  statute  did  not  run 
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against  Um  during  the  period  of  Us  Inca- 
pacity. 

[f]  Brror  la  daimed  because  of  the  failure 
of  the  court  and  jury  to  find  upon  the  issue 
as  to  whether  or  not  the  promises  of  the 
defoidant  concerning  the  performance  of  the 
trust  were  made  without  the  intenti<m  to 
perform  the  same,  and  therefore  fraudulent 
The  ccsnplalnt  alleges  an  express  trust,  and 
whether  or  not  the  promise  of  the  trustee 
was  made  with  or  without  the  lotentlon  of 
performing  the  same  Is  immaterial. 

Two  exceptlcms  are  contained  in  the  bill  of 
exoc|>tl4Xis  to  questions  and  answers  as  fol- 
lows: 

"What  was  tbe  object  and  purpose  stated  by 
your  father,  Jofan  Q.  Peari,  In  making  the  deed 
of  April  28,  1902,  ^  said  property  to  delend- 
aatr' 

D^endant  objected  to  the  question  and 
evidence  upcm  the  ground  that  the  same  was 
Incompetent.  The  court  therewon  mled  that 
the  said  evidence  was  admissible  solely  for 
the  purpose  of  showing  the  mottal  condition 
of  said  John  Q.  Pearl  at  the  time  of  tlie  mak- 
ing (tf  said  deed  of  April  2S,  1902,  and  orer- 
ruled  the  objection.  PlaintUt  answered : 

"Father  told  me  he  had  deeded  the  Merced 
randi  to  the  defendant  in  tnist-4n  a  deed  ftf 
trvt" 

It  Is  true  that  the  answer  to  this  ques- 
tion did  not  at  all  tend  to  show  that  the 
decedent  was  of  unsound  mind,  but  It  is  not 
clear  that  the  question  might  not  have  ^cit- 
ed something  appropriate  to  that  lasu&  No 
motion  to  strike  out  was  made.  Plaintiff 
was  also  asked  to  state  what  she  knew  of 
the  quitclaim  deed  of  said  vnfpertj  dated 
February  4,  1907,  to  defendant  Appellant 
objected  to  said  question  up<»i  the  ground  it 
was  incompetent  The  court  overruled  the 
objection.  Tba  idalntlff  then  testlded  as  ftA- 

lOWB! 

"X  said  to  father;  'Jim  [defendant]  said  he 
had  a  qaltclaim  deed  to  the  Merced  randi.* 
Father  said:  'Lissie  [plaintifl  ff  he  has  it  I 
know  nothing  about  it.' " 

No  motioQ  to  strike  out  was  made.  The 
question  did  not  qndflcaUy  call  for  a  otm- 
versation,  and  her  answw  ud^  have  been 
competent 

[7]  Assuming  that  thez«  was  error  in  the 
rulings  on  the  objections  to  said  qnestlfms,  it 


is  ImpoBslUe,  from  Qie  record,  to  say  that 
they  were  preJndldaL  For  an^t  that  ap- 
pears, the  court  may  hare  Instructed  the 
Jury  to  disregard  this  evidence,  and  in  sup- 
port of  the  Judgmmt  it  must  be  assumed 
that  the  court  did  so  Instruct  the  Jary. 
Jndgmoit  aifflrmed. 

We  concur:  UELYIN,  J.;  SHAW,  J. 


TUIiLCm  T.  BOTOa  et  aL  (ALSTON  et  aL, 
Intervenen).  (S.  F.  8002.) 

(Supreme  Court  ot  Oalifomia.   Sept  0,  19ia) 

Mechanics'  laxntB  «a»28S  —  Nonoc  or  Ln 

PENDBIfS. 

Where  action  to  enforce  mechanic's  Hen  Is 
commenced  within  90  days,  lien  condnues  during 
pendency  of  action,  and  notice  of  lis  pendens  is 
not  essenlial,  in  view  of  Code  Civ.  Proc.  1 1190, 
as  to  continuance  of  lien. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
Oonnty ;  Wm.  8.  W^ls,  Judge. 

Action  by  William  A.  Tull(^  against  B.  J. 
B<^ce  and  others,  with  InterrentloD  by  Bw* 
nice  Alston  snd  another.  Judgnwikt  for  In- 
terveners against  plaintU^  and  ordo*  denying 
plaintiff's  motion  to  vacate  Judgment,  etc, 
having  been  reversed  by  tbe  Court  of  Appeals 
a74  Fac  680).  appUcatloo  for  cdiearlng  Is 
made  to  the  Supremo  Court  Application 
denied. 

Frank  W.  Sawyer,  of  San  Francisco,  for 
appellant 

W.  B.  Rinehart,  of  Oakland,  for  req^ond- 
eats. 

PBR  OUBIAM.  In  denying  a  hearing  in 
this  court  we  deem  it  proper  to  say  that  we 
are  In  entire  accord  with  the  opinion  of  that 
court  In  so  fSr  as  it  holds  that  filing  of  a 
notice  of.  lis  pendma  Is  not  essential  to  a 
continuance  of  the  lien.  By  reason  of  the 
commencement  of  the  action  to  enforce  tbe 
Uen  within  the  90  days,  the  Hen  continueR 
during  the  pendency  of  the  action,  in  view  of 
tbe  provisions  of  section  lUN),  Code  ot  dvU 
Procedure.  Further  tlian  tUa  it  is  not  es- 
sential to  go  on  Oils  appeal. 

The  application  fOr  a  hearing  In  this  court 
is  doiied. 
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A.  F.  BSTABBOOK  CO.  et  «I.  ».  INDUSTBl- 
AL  ACCIDENT  COMMISSION. 

KLAMAT^  S.  S.  OO.  t.  8AMO. 

(S.  F.  8315.  8816.). 

(Supreme  Ooort  of  California.  March  19.  1818. 
On  Petition  for  Rebeaiiitc,  AprU  17.  1918.) 

1.  Constitutional  Law  ®=942  —  Pebsons 
Entitled  to  Raise  Constitutional  Ques- 
tion. 

Plaintiff  employer,  a  "rcBident,'*  (s  not  en- 
titled to  attack  Workmen's  Compensation.  In- 
mrnnce  and  Safety  Act,  }  75a.  added  by  St 
1915,  p.  1101.  on  the  ^und  that  it  diecrind- 
nates  against  "nonrcsldenta"  contrary  to  Const. 
V.  S.  art.  4.  S  2,  dcclsriDg  that  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  dtlseos  in  the  ssTeral  states^  and 
Amendment  14,  prohibiting  any  state  from  deny- 
ing to  any  person  within  its  jorisdlction  the 
equal  protecticm  of  the  laws ;  plaintiff  not  be- 
hnging  to  die  dass  alleged  to  be  discriminated 
againat 

On  Petition  for  Rehearing. 

2.  Appeal  and  Kebob  «=»832(4)— Points  Not 
Suooebted  ok  Ouoxxai.  SnBMmiOH— Be- 

VIEW. 

A  point  not  suggested  In  argument  on  whidi 
petitioner  submitted  case  for  dedrion  will  not 
be  considered,  where  made  for  the  first  time  on 
petition  for  rehearing. 

In  BaillL  Bcittnta  pvoeMdliiiv  1^  tbe  A. 
F.  EsCnbrook  Companr  and  otbera  and  liy 
Oie  Klamath  StecmiaMp  Oommny  agalnat 
the  Industrial  Acddent  Commission  to  test 
fbe  validity  of  awards,  m^de  pvnmant  to 
Workmen's  Ocnnpensadmi,  Insurance  and 
Safety  Act,  I  TCa.   Awards  affirmed. 

Ira  A.  Campbell,  of  San  Francisco  (Mo- 
Outdien,  Olney  &  Wlllard  and  Joba  F.  Oas- 
■ell*  all  of  San  Fnndsco^  vt  coniuel),  for 
petltioDers.  - 

Oirlstoi^er  M.  Bradley,  of  San  Francisco 
(Warren  H.  Plilsliury,  of  Oakland,  of  oonn- 
■d),  for  respondmDt. 

SliOSS.  J.  In  North  Alaska  Salmon  Co.  t. 
Plllsbury.  174  Cal.  1,  162  Pat  93,  L.  R.  A. 
1917E.  642.  we  held  that  the  Workmen's 
Onmpensntion,  Insurance  and  Safety  Act,  as 
originally  enaoted,  did  not  authorise  an 
award  of  compensation  where  injury  to  the 
employ^  bad  occurred  beyond  the  boundaries 
of  this  state.  The  question  decided  was  sim- 
ply one  of  interpretation.  It  was  assumed 
that  the  I^eglslature  had  power  to  require 
employers  to  compensate  "Injured  employ&s 
whose  employment  was  created  in  this  state, 
regardless  of  the  place  where  the  injury  may 
have  been  sustained."  The  language  of  the 
statute,  as  read  by  the  court,  Indicated,  how- 
ever, that  the  Legislature  had  not  Intended 
to  make  the  compensation  scheme  applicable 


to  cases  of  injury  arising  outside  the  state. 
In  1916  the  scope  of  the  act  was  ezt^ided 
by  the  addUkm  of  a  new  aeotlon  (75a),  read- 
ing as  fi>llowfl: 

"The  nominlMion  shall  bSTe  Jurisdiction  over 
all  oontzoversics  arising  oat  of  Injuries  soffered 

without  the  territorial  limits  of  this  state  in 

tliuse  cases  where  the  injured  employ^  is  a  resi- 
dent of  this  state  at  the  time  of  the  Injury  and 
the  contract  of  hire  was  made  In  this  state  and 
any  such  employ^  or  his  dependents  shall  be  en- 
titled to  the  compensation  or  death  benefits  pn^ 
Tided  by  this  act"  Stats.  1916.  p.  UOl. 

We  have  befbre  xm.  In  eadi  of  the  atoore- 
entitled  proceedings,  a  writ  of  certiorari  Is- 
sued on  behalf  of  the  employer  to  test  the 
validity  of  an  award  made  pursuant  to  the 
terms  of  this  secti(HL  The  two  iwooeedlngs 
are  presented  on  a  single  set  of  brleta. 

[1]  The  petitioners  do  not  question  the  ex- 
tstenoe  of  the  general  legislative  power 
which.  In  our  opinion  In  the  North  Alaska 
Salmon  Omnpany  Case,  we  assumed  to  exist. 
The  sole  ground  of  attatA  Is  that  section  TSa 
Involves  an  nnjustiaable  discrimination 
against  emj^oyfe  who  are  not  residaits  of 
this  state,  and  thus  violates  the  provision 
of  the  Constltatlon  of  the  United  States  de- 
claring that  '*the  citizens  of  eacli  state  shall 
be  witttled  to  all  the  prlrUegee  and  immuiil- 
ties  of  dtieens  in  tlie  several  states"  (art  4.  ( 
2).  and  that  prohibiting  any  state  from  de- 
nying "to  any  person  within  its  JaTiadictI<Hi 
the  equal  protection  ot  the  laws"  (Amend- 
ment 14,  I  1).  Under  settled  prlndples  of 
consUtntional  law,  the  petltlonera  are  not 
in  a  position  to  raise  this  question.  General- 
ly speaking,  the  courts  will  not  consider  the 
constitutionality  of  a  statute  attadted  by 
one  whose  rights  are  not  affected  the  op- 
eration of  the  statute.  12  dJ.  700 ;  Sdiera^- 
er  T.  Doming,  164  Cat  1S3.  142.  97  Pac.  ISS. 
More  spedflcally.  a  contention  that  a  statute- 
denies  egnal  rights  and  privileges  by  dis- 
criminating between  persons  or  classes  of 
persons  "may  not  bo  raised  by  one  not  be- 
longing to  the  class  alleged  to  be  discrim- 
inated against"  12  O.  J.  768:  10  Oeat.  Dig. 
col.  1284  et  seq. ;  Estate  of  Johnson.  189  Cat 
632,  634,  73  Pac  424.  96  Am.  St  Rep.  ISL 
Thns  the  validity  of  a  statute  exdoding  col- 
ored persons  from  serving  on  Juries  cannot 
be  qnestlODed  by  wUtes.  Oonmicmwealth  v. 
Wright.  79  Ky.  22.  42  Am.  Rep.  208.  Nor 
may  a  male  question  the  validity  of  a  stat- 
ute as  diecrUniiiatlng  against  wraaen.  Ue- 
Klnney  v.  State,  8  Wyo.  719,  30  Pac.  293.  16 
L,  R.  A.  710.  On  like  grounds.  It  has  bem 
held  that  a  resident  or  dtizm  is  not  enti- 
tled to  assail  an  act  on  the  ground  that  it 
discriminates  against  those  who  are  not  res- 
idents or  dtlzens.  Bozeman  v.  State,  7  Ala. 
App.  151,  61  South.  604 ;  Sdunldt  v.  Indian- 
apolis. 16S  Ind.  631.  80  N.  E.  632.  14  L.  R.  A. 
(N.  8.)  787.  120  Am.  St  Rep.  885;  GaUup 
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r.  Scbmldt;  154  Ind.  196.  66  N.  m  443 ;  State 
r.  Klrby,  84  S.  D.  281,  148  N.  W.  533. 

Veiy  directly  in  point  is  tbe  decision  of  the 
Supreme  Court  of  the  United  States  In  Jef- 
frey UfK.  Co.  r.  Blags.  235  C.  8.  671,  676, 
35  Sup.  Ct  107,  169  (59  L.  IBd.  364).  The 
validity  'of  the '  Workmen's  Compensation 
Law  of  Ohio  was  there  questioned.  That 
law  deprived  a  certain  class  of  employers  of 
five  or  more  men  of  various  defenses  availa- 
ble to  employers  of  less  than  five.  The  plain- 
tiff in  error,  who  was  an  employer  of  more 
tliaa  five,  and  within  the  class  designated, 
assailed  the  l^islatlon  on  the  ground, 
aiDcng  others,  that  the  act  discriminated  un- 
justly against  workmen  in  shopa  employing 
less  than  five  men.  The  court  held  that  this 
ground  of  attack  was  not  available  to  the 
employer,  saying: 

"Uadi  of  the  argnmeut  Is  based  upon  the  sup- 
posed WTODgB  to  the  empl(^«,  and  the  alleged  in- 
joatiee  and  arbitrary  cluuvcter  of  the  legislation 
here  involved  as  it  concerns  him  alone,  con- 
trasting an  employ^  in  a  shop  with  Qve  employes 
with  those  having  less.  No  employ^  is  complain- 
ing of  this  act  in  this  case.  The  arguments  bas- 
ed upon  such  discrimination,  so  far  as  it  affects 
employte  by  tbemselyes  considered,  cannot  be 
decisive;  for  It  is  the  well-settled  role  of  this 
court  tiiat  It  <aily  hears  objections  to  the  con- 
stitutionality of  laws  from  those  who  are  them- 
selves affected  by  its  alleged  unccmstitatfonal- 
Ity  in  the  feature  cDmpIained  of.  SouthGm  Rail- 
way V.  King,  217  TJ.  S.  524.  634  [3(r  Snp.  Ct 
694,  54  U  Ed.  868} ;  Engel  v.  O'Malley,  219  U. 
8.  m,  18B  (St  Sup.  Ot  190,  66  U  Bd.  128]; 
Standard  Stod^  Food  Co^  v.  Wright,  226  TI.  S. 
MO,  660  [32  Sup.  Ct  T84,  66  L.  Ed.  1197]; 
Yazoo  &  Mississippi  Valley  B.  v.  Jackaom 
Vinegar  Co..  226  U.  S.  217.  219  (33  Sap.  Ct.  40. 
57  L.  Ed.  1931;  Rosenthal  v.  New  York,  23»  U. 
S.  260,  271  [33  Sup.  Ot  27,  67  L.  Ed.  212,  Ann. 
Cas.  1914B,  711;  Darnell  v.  Indiana,  226  U. 
S.  390,  396  (88  Sup.  Ot  120.  57  L.  Ed.  267] ; 
Plymouth  Coal  Co.  v.  Pennsylvania,  232  V.  S. 
531,  544  [84  Snp.  Ot  869,  68  L.  Ed.  713] ;  Ui»- 
soori,  Kansas  ft  Texas  By.  v.  Oade,  233  U.  S. 
642,  648  [34  Sup.  Ot  078,  6S  U  Sd.  1135]." 

This  reas<mlng  la  decisive  of  tbe  present 
case.  If  section  75a  contains — we  do  not  say 
It  doea — an  unwarranted  discrimination 
against  nonresidents,  the  only  persons  entl- 
Ued  to  attack  the  law  on  this  ground  are 
members  of  the  class  thus  excluded  from 
th»  benefits  of  the  legislation.  No  constitu- 
tional right  of  the  employer  Is  Invaded  by 
the  action  of  the  Legislature  in  subjecting 
him  to  a  less  extensive  liability  than  might 
bare  been  imposed.  Not  b^g  required  to 
pass  open  the  constitutional  question  son^t 
to  be  raised,  we-wonld  not  be  Justified  In  en- 
tralng  into  a  discussion  of  Its  merits. 

Bach  of  the  awards  la  afltoned. 

We  concur:  ANGBLLOTTI,  O.  J. ;  BIGH- 
ARDS,  Judge  pro  tem.;  WILBUR,  J.;  MEL- 
YIN.  J.;  VICTOR  E.  SHAW.  Jndge  pro  tem. 


On  Petition  for  Rehearing. 

PER  OURIABf.  [2]  On  petition  for  re- 
hearing, the  petitioners  contend  that  the 
award  should  be  annulled  because,  as  is 
claimed,  the  facts  were  such  as  to  br^  each 
of  the  proceedings  within  the  exclusive  ad- 
miralty Jurladtothm  of  the  federal  courts. 
No  such  point  was  mggeeted  In  the  argument 
on  whl<il  the  petltl(niers  submitted  the  cases 
for  decision.  It  is  tbe  settled  rale  of  this 
court  that  points  made  for  the  first  time  <hi 
petition  for  rehearing  will  not  be  considered. 

On  tbe  qneations  actually  argued,  we  are 
satisfied  with  the  conclusions  declared  in  the 
opinion  filed.  Xbe  petition  fbr  lehwiring  la 


CALIFORNIA  WELL  DRILLING  CO.  T. 
CALIFORNIA  MIDWAY  OIL  OO. 
A.  4885.) 

(Supreme  Oonrt  9t  California.   Hay  28,  IMS.) 

1.  TaiAjc  ^356(1>— Oehebai,  Tnoior— Ur- 

ANSWKKED  IhTEBBOOATOBT. 

It  may  wall  be  that  tbe  Jory  having  found 
a  genenU  verdict  for  plidntiS,  it  must  be  om- 
sideced  to  have  found  an  acceptance  1^  defend- 
ant of  i^aintiCs  work  under  the  contract  sued 
on,  evu  though  the  spedal  Interrogatory  re- 
(juiring  finding  thmoa  was  unanswered. 

2.  Tbxal  «sai268(10>— InOTBUonoii^IenoBiiro 
iBsnns. 

In  an  aetitm  for  the  price  of  drilling  oil 
wells,  on  instruction  on  plalntiflTs  request  that 
if  the  Juzy  Anmd  tiiat  defendant  accepted  a  well 
at  8,216  ftet.  and  defendant  thereafter  request- 
ed plaintiff  to  straighten  the  hole  and  casing, 
which  plaintiff  jiroceeded  to  do,  and  did  in  a 
workmanlike  manner,  and  defendant  refnsed  to 
accept  the  well  as  straightened,  the  jury  woald 
find  plaintiff  was  entitled  to  judgment  was  er- 
roneous as  ignoring  the  questicm  of  actual  drill- 
ing iato  oil  sand  or  to  a  depth  of  8,600  feet,  if 
required  by  defendant  and  as  based  wbidly  on 
plaintiff's  untenable  thewy  of  the  case  th&t  the 
well  was  accepted  as  complete  on  a  certain  date. 

3.  Mines  and  MisERiJCs  €=sl09— Conthact 
TO  Dbill  Well— Acceptance — Evidence. 

In  such  action,  evidence  held  insufficient  to 
Justify  a  finding  of  acceptance  of  tiie  well  by 
defendant  in  August  1912. 

4.  OoNTBACXS  4!»304(2)— AcCBFTAnCB  OF  Peb- 
POBUANCE. 

Where  plaintiff  contracted  to  drill  an  oil 
well  for  defendant,  and,  after  sinking  it  to  a 
certain  depth,  it  was  discovered  that  the  well 
was  not  straight,  and  plaintiff  engaged  to 
straighten  It  and  thereafter  a  contract  for  a 
second  well  was  made,  wherein  It  was  stipulat- 
ed that  monthly  payments  should  be  suspended 
until  completion  of  the  first  well,  there  was  no 
acceptance  of  the  first  wen  by  defendant  priw 
to  the  date  of  sudi  contract 
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R.  OOHTBAOTS    ^176(1)  —  OONSTBUCTIOK  — 

QunnoR  vob  Oovm. 
The  temu  of  written  contracts  having  been 
aaeertoined,  the  oonrt  AoaH  han  ooostnied 
them,  and  invtmcted  the  Joey  aa  to  their  mean- 
inc  and  effect. 

6.  Mutes  and  Miukbals  «e3»lW— Dbxzxxno 

On.  WKLU— OONBTBUOnON. 

Where  plaintiff  contracted  leparatdj  to  drill 
two  oil  wdla  for  defradant,  and  die  contract 
corering  the  aecond  well  referred  to  the  contract 
covering  the  flnt,  stating  In  effect  that  if  the 
first  was  not  cmnpleted  the  second  should  be  re- 
garded as  having  been  drilled  in  Uea  thweo^ 
if  the  firEFt  well  was  not  completed,  plaintiff 
conld  recover  the  contract  price  for  drilUng  the 
seocmd  well,  less  a  stipnlated  credit  for  matttfr- 
ala,  etc.,  fornldied  it  while  drilUng  the  mU. 

7.  MlltU  AND  BflNEBALS  «=9lOD— OOHIUCT 

FOB  Oil  WkLL— OoKsiBDonon. 
A  contract  to  drill  an  oU  well,  providing 
that  the  weU  should  be  drilled  Into  the  oU 
sand  and  to  a  depth  of  3,000  feet  If  required, 
was  not  compiled  with  by  drilling  into  any  oil 
sand  at  any  depth,  but,  the  oil  sand  conlnn- 
plated  being  producing  sand,  In  default  of  such 
sand  the  contractee  was  justified  in  requiring 
the  well  to  be  drilled  to  8,000  feet,  unless  the 
phrase  "into  the  oil  sand"  bad  some  other  spe- 
dat  local  meaning  or  eostomary  constmctiui 
with  r^erence  to  which  the  parties  contracted. 

8.  CoHT&ACTs  ^176(8)— GonRKDCTioir—Bx- 
TKinsio  Evidence. 

Where  extrinsic  evldmce  is  introduced  to 
aid  in  the  conatructioD  of  a  ctmtract,  it  is  still 
the  court's  duty  to  constnw  the  omtraeC  tn  the 
light  of  sndi  evidence. 

9.  CONTBACTS  (8=3l70(3>— OOKBTBUOTIOK— BSX- 
TEINSIC  Paotb— Dispun:. 

Where  extrinsic  facta,  brought  forward  to 
aid  in  the  conatruction  of  a  contract,  are  dis- 
puted, tbe  jury  must  pass  on  them,  and  the 
ease  may  go  to  the  Jury,  with  hypothetical  in- 
•tnictioDs  to  render  vardict  one  way  if  certain 
facts  are  fooad,  and  another  way  If  found  dif- 
ferently. 

10.  CONTKAOTS     «=3l76(S)  —  GONSTBUOnON — 
MATTEB  of  IiAW. 

The  construction  of  a  contract  in  the  light 
of  the  real  facts  is  a  matter  of  lav. 

11.  Appeal  akd  Ebbob  ^930(1)— Review— 

AratncFTION  AS  TO  APPUOATION  OF  LAW. 
The  question  of  the  completion  of  the  work, 
the  price  of  whidi  was  sued  for,  having  bem 
submitted  to  the  Jury  as  a  mixed  question  of 
law  and  fact,  in  considering  the  contentitm  that 
the  evidence  was  insufficient  to  justify  finding 
that  the  work  was  completed,  the  Supreme 
Court  must  assume  the  Jury  correctly  construed 
the  contract  and  applied  the  conatmction  to  the 
facts  as  presented  to  tiiem. 

12.  OONTBACTB    «»S22^  —  ABIOBIIAHCB  — 

BUBDBN  OF  PbOOF. 

In  an  action  for  tbe  price  of  drilling  an 
oil  well,  the  contract  having  required  drilling 
to  producing  sand  or  to  a  depth  of  3,500  feet, 
tbe  burden  was  on  plaintiff  to  show  that  sand 


reached  at  3,215  feet,  less  than  the  altemallTe  ' 
depth  of  8,500  feet,  was  producing  sand. 

18.  Mines  and  Minebai.8  «=3l00— Dkiluho 
Oil  Well— Pebfoemance— SuFFicncNCT  of 
Evidence. 

In  such  action,  evidence  keld  Insi^cteut  to 
justify  a  jury  finding  that  the  well  was  diilled 
into  producing  sand,  as  required  by  the  cod- 
tract. 

14.  Tbial  4=>234(7}— iNSTBUonoH— Oonfus* 
iNa  Chabaoteb. 
In  such  action,  In  view  of  the  facta  that 
no  oil  was  produced  from  the  well,  and  that  the 
burden  was  on  plaintiff  to  establfsb  Its  com- 
pletion, an  Instruction  that  If  the  jury  found 
there  was  no  custom  a«  to  who  should  teat  tiie 
oil  sand,  plaintiff  did  not  hava  to  show  it  tested 
the  sand,  onleas  the  cootnct  aqiresdy  or  im- 
pUedly  provided  for  sneh  test,  was  errooeoas 
aa  tending  to  oonfnse. 

In  Bank. 

AiH>eal  from  Superior  Goart,  Kern  Goanty; 
BiUton  T.  Farmer,  Judge 

Action  by  the  Oallfomla  Well  DrUlInjc 
Company,  a  corporation,  against  tbe  Gallfoi^ 
nta  Midway  OU  Company,  a  corporation. 
From  Judgment  for  plaintiff,  and  an  order 
dQiylng  motion  for  new  trial,  defendant  up- 
pealB.  JudsmeDt  ud  ordw  termed. 

Thomas  Scott,  Sr.,  and  Geo.  E.  WUtaker, 
both  of  Bakimifi^d,  and  Bradner  W.  Lee  and 
Bradner  W.  Lee^  Jr.,  both  of  Im  Anffdet 
(Kenytm  F.  Lee,  of  Los  Anceles,  of  comsd), 
for  appellant 

B.  U  Foster  and  Oias.  A.  Bamhart^  botli 
of  Bakwsfldd,  tot  respondent. 

WILBtJB,  J.  This  is  an  appeal  from  a 
Judgment  after  verdict  for  $44,452.19,  the 
contract  price  tor  drilling  two  oU  wulls  by 
plaintiff  fw  defmdan^  and  from  the  order 
denying  defudant's  motUm  for  a  new  trial. 
Well  No.  7  was  drilled  under  contract  dated 
February  7, 1012.  Wril  6  was  drUled  un- 
der a  contract  dated  December  31,  1912. 
Both  wells  were  to  be  paid  for  by  the  foot. 
It  Is  admitted  that  well  Na  0  conformed  to 
the  contract,  and  that  plaintiff  is  entitled  to 
be  paid  the  contract  price  therefor.  All  the 
difficulties  In  the  case  grow  out  of  the  con- 
tract for  the  drilUng  of  w^  No.  7  and  Its 
relation  to  the  second  contract  The  quesfion 
is  whether  or  not  the  plaintiff  completed  the 
well  as  required  by  the  contract  for  the  driU- 
ing  of  weU  Na  7,  and,  if  not,  whether  said 
weU  was  accepted  by  the  defendant  as  com- 
pleted In  August,  1912,  at  which  time  plain* 
tiff  claims  that  It  bad  sunk  well  Na  7  to  a 
depth  of  8,215  feet  and  "Into  the  oU  sand." 
and  had  placed  therein  at  the  re<iaest  of  the 
defendant  a  perforated  four-Inch  pipe;  that 
the  well  was  thereupon  accepted  as  complet- 
ed, but  that  five  days  thereafter,  defendant 
having  discovered  that  the  weU  was  crooked. 
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retuxnea  It  to  the  poesesalon  of  the  plaintiff 
to  be  straigbteaed;  that  thereafter,  for  a 
year  the  plaintiff  waa  actively  eDgaged  In  at- 
tempting to  straight^)  the  w^,  and  In  July, 
1913,  having  straightened  the  well  and  sunk 
It  to  a  dcvth  of  8,241  feet— 26  feet  further 
than  It  was  at  the  time  It  was  accepted  by 
the  defendant— they  had  thus  fully  perform- 
ed their  contract  The  case  thua  presented 
two  main  gaestlons,  that  of  acceptance  and 
of  completion. 

[1-4}  Plaintiff  contends  that,  the  Jury  hav- 
ing found  a  general  verdict  in  its  favw,  It 
must  be  coniridered  to  bare  found  an  acc^t- 
ance,  even  though  the  apedal  Interrogatory, 
requiring  a  finding  thereon,  was  unanswered, 
end  this  may  well  be  true.  Benscm  v.  8.  P. 
By.  Co^  171  Pac.  948.  Defendant  claims  that 
the  evidence  was  Insuffldoit  to  Justify  such 
a  finding.  On  this  subject,  at  the  reaaest  of 
the  plaintiff,  the  jniy  was  Instructed  aa  fol- 
lows: ' 

"  •  *  •  If  yoQ  tod  from  the  evidence  that 
the  defendant  accepted  well  No.  7  at  8^5  feet, 
and  that  the  said  defendant  thereafter  request- 
ed the  plaintifl  to  straighten  the  hole  and  the 
casing  In  said  well,  and  that  the  plaintiff  there- 
ap<«  proceeded  so  to  do,  and  actually  did 
stralfhtoi  the  casing  fai  said  well  in  the  manner 
as  testified,  In  a  workmanlike  manner  as  pro- 
vided for  in  said  contract,  and  that  the  defend- 
ant refosed  to  accept  said  well  as  straightened, 
yon  will  then  find  that  the  plaintiff  is  entitled 
to  Judgment  under  ttie  terms  of  the  contract," 

The  contract  for  drilling  well  No.  7  recited 
that  it  was  the  purjKtse  of  the  parties  to 
"drill  a  well  for  oil,"  and  therein  the  plain- 
tiff "agrees  to  drill  a  well  on  said  land  at 
the  location  indicated  •  *  •  into  the  oil 
.  sand  or  to  a  depth  of  3,600  feet  If  required 
by  said  first  party,"  etc.  It  provided  that 
certain  payments  were  to  be  made  "60  days 
after  the  perforated  casing  Is  carried  Into 
the  oil  sand,  w  to  3,600  feet."  This  instruc- 
tion completely  Ignores  the  question  of  actual 
drilling  "into  the  oil  sand  or  to  a  depth  of 
3,600  feet  if  reQuired  by  said  first  party," 
and  is  based  wholly  upon  plalntltTs  theory  of 
the  case  that  well  No.  7  was  accepted  as  com- 
plete In  August,  1912.  But  plalntlff'a  theory 
was  not  tenable^  It  Is  undisputed  that  five 
days  after  such  alleged  completion  and  ac- 
ceptance the  well  was  returned  to  plaintiff 
for  further  work  thereon,  which  work  con- 
tinued for  nearly  a  year.  During  the  prog- 
ress tliereof  the  contract  of  December  31, 
1912,  for  drilling  well  No.  6.  was  entered  In- 
to by  the  parties,  in  which  It  is.  in  effect,  ex- 
pressly agreed  that  said  well  No.  7  was  un- 
completed and  unaccepted,  by  the  ft^owlng 
provision  therein  contained: 

"It  1*  further  understood  and  agreed  by  the 
parties  hereto,  that  the  fifty  per  cent,  monthly 
payments  herein  provided  for  shall  be  sospoid- 
«d  mttU  tht  completion  of  that  oartsm  wefi  on 
tk»  jwsperHf  e/  tho  partg  of  tk^firtt  port,  fcnoiiw 
OS  loan  Jfo.  7,  ef»  wMofc  <A«  party  «/  Me  laooM^ 


part  it  note  irHlinff  vnA&r  on  ^greemmt  Anted 
Febrmri/  7, 1B12;  but  all  payments  so  suspend- 
ed shall  beoome  due  and  payable  as  agreed 
compbMow  ef  wM  fMU  Vo.  7.  In  the  even* 
toeO  No.  7  omnot  for  omy  reavm  he  competed 
acoordinff  to  it$  oontruct,  then  the  said  well 
herein  provided  for  to  be  drilled  shall  be  under- 
stood by  the  parties  hereto  to  replace  said  well 
No.  7  and  to  be  so  ooo^pted  by  the  party  of  the 
first  part  as  the  well  provided  to  be  drilled  in 
said  contract  of  E'd}ruary  7,  1912."  (Italics 
ours.} 

[I]  Tltrnwaanotimlyiiosaflldaitflvldeiioa 
to  Justuy  a  finding  nt  acceptonoe  In  Auguat, 
1912;  bat^  in  rUm  at  the  ooatnu^  of  De- 
conbar  81,  1912.  tiie  Jury  ml^t  have  been 
vnperij  instructed  that  thwe  waa  no  ac- 
ceptance and  BO  completion  of  well  Na  7 
prior  to  December  81. 1912,  and  as  no  accept- 
ance at  any  time  after  August.  1912,  was 
daimed  by  plaintiff  the  inetrnctlon  complain- 
ed of  should  not  have  been  givoi.  The  case 
was  tried  and  ttae  Jury  Instructed  upon  the 
theory  that  It  waa  to  oonstrne  the  contracto 
Involved,  and  to  this  end  a  number  <tt  rules 
of  constmctlon  wen  given  to  me  Jury,  and 
the  refusal  to  give  otliers  Is  assigned  as  «r> 
ror.  But,  the  terms  ot  the  contracts  being 
ascertained,  the  court  should  have  construed 
the  same  and  instructed  the  Jury  as  to  the 
meaning  and  effect  tbsnot  LnCkhart  t.  Og- 
den,  80  Cat  647,  SBB;  Swain  t.  Qrangera  Un- 
ion,  etc.,  69  CaL  186,  10  Pac.  404;  Holloway 
T.  McNeai,  SI  Cal.  154,  157,  22  Paa  614.  It 
would  serve  no  ns^ul  purpose  to  set  out  at 
l^igth  the  various  lorovlaicHis  (tf  the  contract 
for  drilling  wells  Noa.  6  and  7.  Suffice  ic  lo 
say  diat  tlie  ccmtract  fw  drilling  well  No.  7 
provided  that.  In  the  event  of  the  fotlure  to 
drill  that  well  to  a  suffident  depth,  a  well 
should  be  drilled  in  lien  thereof,  and  made 
certain  stipulations  in  regard  to  the  ezpoidl- 
tures  in  drilling  such  welL  The  later  con- 
tract of  December  31,  1912,  for  the  drilling 
of  well  No.  6,  referred  to  the  contract  for 
drilling  w^  No.  7,  stating,  in  effect,  as  above 
quoted,  that  if  No.  7  was  not  completed,  Na 

6  should  be  regarded  as  having  been  drilled 
In  lieu  thereot  The  parties  herein  differ  up- 
on the  Question  as  to  whether  or  not,  under 
a  proper  construction  of  these  two  contracts, 
the  defendant  was  entitled  to  credit  upon  the 
contract  price  for  drilling  the  second  well 
(No.  6)  of  the  amount  expended  by  it  for 
materials,  etc,  furnished  to  the  plaintiff 
while  drilling  Mid  well,  In  the  event  that  No. 

7  was  not  complied,  stipulated  to  be  |17,- 
077.7& 

[6,  71  The  construction  of  these  two  con* 
tracts  was  a  question  of  law  for  fh^  court, 
and  the  Jury  should  have  been  instructed 
that  in  the  event  it  found  that  well  No.  7 
was  not  completed,  the  verdict  should  have 
been  for  the  contract  price  for  drilling  well 
Na  6,  less  the  stipulated  credit  of  $17,077.78. 
Instruction  No.  IS,  given  at  plaintiff's  re- 
quest, based  upon  the  theory  that  such  cred- 
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It  coold  not  be  allowed  onlesa  a  mutnal  mis- 
take In  tbe  execution  ot  the  contract  of  De- 
cember 81,  1912,  was  proved  by  a  preponder- 
ance of  the  evidence,  was  erroneous;  as  it 
was  also  to  leave  the  Jury  to  determine 
whether  the  contract  of  December  81,  1912, 
M  executed,  provided  for  sneh  credit.  In 
determining  whether  or  not  the  plalntlfC  bad 
completed  Its  contract  for  well  No.  7  when  It 
was  drilled  to  a  depth  of  3,241  feeb  and  ten- 
dered to  the  defendant,  we  are  required  to 
construe  the  contract  At  plaintUTs  request 
the  jury  was  instructed: 

*****  If  yon  find  from  the  evidence  Ihat 
wdl  No.  7,  was  drilled  into  oU  aand  to  the 
depth  alleged  by  the  plamtiff,  which  is  8,241 
feet,  in  acoordance  toith  the  iwtM  of  the  con- 
tract, and  that  tbe  well  was  finished  in  a  w(»k- 
manlike  manner,  you  must  find  for  the  plain- 
tiff. *  •  *"    (Italics  ounL) 

And  again: 

"Ton  are  to  determine  whether  wdl  No.  7 
was  drilled  into  ihe  oil  tand  accordioff  to  sndi 

contract" 

^And  at  defendant's  request  tbe  Jury  was 
Instmcted: 

"If  you  find  it  to  be  a  fact  tram  the  evidence 
Introduced  In  this  case  that  the  term  'oil  sand' 
means  a  'sand  producing  oil,'  and  that  plaintiff 
did  not  drill  into  a  sand  'prododng  oO,' "  etc. 

While  botb  partlea  thiia  Induced  the  conrt 
to  present  the  question  ot  completion  to  the 
Jury  as  a  mixed  questi<ni  of  law  and  fact,  to 
be  determined  by  them,  a  fair  constmctifHi  of 
the  plalntUTs  Instructlcms  left  it  to  tbe  Jury 
to  say  tbat  any  drllllns  Into  any  "oil  sand" 
was  a  sufficient  compliance  with  the  contract 
Construed  in  the  light  of  tbe  purpose  and 
terms  of  the  contract,  the  provision  that  Uie 
well  should  be  drilled  "into  the  oil  aand  or 
to  a  depth  of  S,COO  feet  if  required  by  said 
flrst  party,"  etc.,  was  not  complied  with  by 
drilling  Into  any  oil  sand  at  any  depth.  Tbe 
well  was  drilled  to  secure  oil  In  paying  quan- 
tities. The  Jury  should  at  least  have  been 
instructed  that  "tbe  oil  sand"  contemplated 
by  the  contract  was  producing  oil  sand,  and 
that  in  default  of  such  producing  oU  sand 
defendant  was  Justified  in  requiring  the  well 
to  be  drilled  to  a  depth  of  8,500  feet,  unless 
the  phrase  "Into  the  oil  sand"  has  some  oth- 
er special  local  meaning,  or  customary  con- 
struction, with  reference  to  which  the  parties 
contracted.  Both  parties  introduced  evi- 
dence as  to  the  meaning  of  the  terms  of  tbe 
contract  We  are  therefore  not  called  upon 
to  consider  the  admissibility  of  such  evi- 
dence, as  to  which  we  express  no  opinion. 

[t-10]  But  where  extrinsic  evidence  is  In- 
troduced to  aid  in  the  construction  of  a  con- 
tract, It  is  still  the  duty  ot  the  court  to  con- 
strue the  contract  in  the  light  of  such  evi- 
dence. Note,  12  L.  B.  A,  376;  Blashfleld's 
Instmctlons  to  Juries,  voL  1. 1  60,  p.  131.  If 
BU(^  extrinsic  fticte  are  disputed,  the  Jur7 , 


must  pass  on  these  disputed  facts.  **Tb« 
case  may  go  to  the  Jury  with  hypothetical 
instructions  from  the  court  to  render  a  ver^ 
diet  one  way  if  certain  facts  are  found,  and 
another  way  if  the  facts  are  found  different- 
ly." Id.,  vol.  1,  I  66,  p.  138.  Tbe  COTStruo- 
tlon  of  the  contract  In  the  ll^t  of  the  real 
facts  Is  a  mattn-  of  law.  Aa  was  said  by  this 
court  in  a  recent  case  Involving  the  use  of 
extrinsic  evidence  to  construe  a  will : 

"In  such  cases  where  the  evidence  of  the  facts 
is  In  conflict,  it  Is  permisBible  for  •  •  •  the 
jury  to  find  the  facts.  *  •  •  But  the  appli- 
cation to  the  will  itself  of  tbe  tacts  fooad,  ad- 
mitted, or  satabHahed  locaMit  a  qnestion  at 
legal  oonatmcttan  iriliidi  ia  as  purely  a  qucstioa 
of  law  as  is  the  construction  of  the  will  without 
resort  to  extrinsic  evidence.  *  *  *  AgaiUf 
it  is  fundamental  that  in  all  cases  where  ex- 
trinsic evidence  is  admissible  to  aid  in  expound- 
ing the  wHl,  tbe  evidence  Is  limited  to  this  ringle 
purpose.  It  is  considered  for  the  purpose  of 
explaining  and  Interpreting  the  language  <rf  the 
will,  and  is  never  permitted  to  ahow  a  different 
intent  or  a  different  object  from  that  disclosed, 
though  periiapa  obaenrdy,  by  the  language  of 
the  will  itself,  ft  Wlgmore  on  Evidence,  ppb 
2472-2474."  Estate  of  Doonellan,  164  C!aL  14, 
19,  127  Paa  166. 

See,  also.  Estate  <^  OAomscm,  165  OaL  298^ 
181  Paa  1045;  First  National  Bank  t.  Bow- 
ers. 141  Cal.  258,  74  Pac.  856. 

[11-13]  Tbe  question  of  the  completion  of 
Oie  well  being  thua  submitted  to  the  Jnry  aa 
a'  mixed  question  of  law  and  of  fact  appel- 
lant contends  that  the  evidence  was  Insufil- 
cient  to  Justify  tbe  finding  of  the  Jury  that 
the  well  was  comideted.  Inasmuch  as  the 
Jury  was  clothed  with  no  power  to  incorrect- 
ly decide  tbe  law,  we  must  In  considering 
this  contentioai,  assume  ttiat  they  applied 
the  law  correctly  to  the  facts.  In  other 
words,  we  must  assume  that  they  correctly 
construed  the  contract  and  am>Ued  that  coo- 
Btmctlon  to  the  fticts  aa  presented  to  them. 
The  contract,  as  we  construe  it  required  tbe 
drilling  of  tbe  well  into  producing  oil  sand, 
that  la,  sand  producing  oil  In  reasonably  pay- 
ing quantities,  and  in  default  of  such  a  sbow- 
ing  of  oil  to  continue  to  drill  the  well  to  a 
depth  of  8.500  feet  If  required  by  tbe  defend- 
ant The  question,  then.  Is,  Does  the  evl- 
d^ce  justl^  tbe  finding  of  the  Jui7  that  the 
plalntilt  completed  the  well  by  drilling  the 
same  into  producing  oil  sand?  The  theory  of 
the  plaintiff  Is  tbat  It  had  drilled  a  well  "into 
the  oil  sand"  when  it  bad  attained  the  depth 
of  3,216  feet,  that  the  well  was  then  accept- 
ed and  returned  to  it  merely  for  gtraight«H 
Ing,  and  that  when  they  had  straightened  the 
well  and  again  sunk  it  to  a  depth  of  34il5 
feet  they  had  completed  the  well.  In  that  it 
was  again  Just  as  far  Into  the  oil  aand  aa  it 
was  in  the  first  instance.  The  defendant  de- 
nied that  it  ever  accepted  the  well  or  ever 
considered  it  as  completed,  or  ever  took  It 
over  as  completed.  It  it  admitted  by  tbe 
plaintiff  that  it  nerer  terted  tte  oU  wen  ei- 
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ther  by  pumping  or  balling.  It  Is  abown  be- 
yond qnestlon  that  the  well  never  produced 
any  oU,  and  tbat  no  oU  was  ever  taken  there- 
from except  the  oil  that  was  pumped  Into  It 
tor  the  purpose  of  testing  It  In  the  effort  to 
etralghten  and  deepen  the  well  the  point  of 
8^15  feet  was  passed  at  least  four  times; 
that  Is  to  say,  by  reason  of  loss  of  tools  and 
other  defects  In  tbe  well  it  was  necessary  to 
go  back  and  redrlll  the  well,  and  In  so  doing 
the  well  was  drilled  past  this  p<dnt  at  least 
four  times.  Plaintiff's  general  manager  testi- 
fied that  they  had  no  log  of  any  these 
drillings  which  showed  any  oil  sand;  that 
when  the  well  had  reached  a  depth  of  84i41 
feet  it  was  In  bine  shale.  The  log  of  the 
original  drilling  to  a  depth  of  3;215  feet  was 
lost  as  to  the  drilling  for  the  last  week  or 
two,  In  July  and  August,  1912,  and  the  only 
testimony  offered  as  to  the  showing  of  oil 
sand  waa  the  testimony  of  SMne  of  the  well 
drillers  and  of  plaintiff's  general  manager. 
One  of  these  drillers  testified  that  in  his 
opinion  the  well  showed  signs  of  oil  sand 
for  abont  10  feet.  On  cross-examination  he 
admitted  that  the  rotary  drill  might  show 
signs  of  oil  sand  long  after  It  had  been  pass- 
ed throng,  and  that  a  showing  of  10  feet  of 
oil  sand  by  a  rotary  drill  might  mean  only 
4  or  5  feet  of  oil  sand.  If  it  is  true  that 
there  were  4  or  5  feet  of  prodndng  oil  sand 
at  abont  3,216  feet,  the  fact  remains  that 
tbe  plaintiff,  upon  whom  the  bnrden  lay  of 
showing  that  such  sand  was  prodndng  saiid, 
made  no  effort  to  test  the  weU.  It  would 
seem  that  this  was  a  case  for  the  appUcatlcm 
of  the  doctrine  that  where  weaker  and  less 
aatlsfoctory  evidence  is  offered,  when  It  ap- 
pears that  stronger  and  more  saUafoctory 
was  within  the  power  of  the  party,  the  evi- 
dence offered  should  be  viewed  with  distrust. 
Code  cav.  Proc.  {  2061,  snbd.  7.  But,  viewed 
In  the  light  of  the  conduct  of  the  parties  sub- 
sequent to  the  alleged  acceptance  of  the  well, 
it  Is  dear  that  tb»  weU  was  never  completed. 
If  we  assume  in  favor  of  the  reqwiideat  tbat 
when  the  contract  of  December  81st  referred 
to  well  Na  T  as  vnconvleted.  It  had  refto- 
ence  to  the  fact  that  tlie  veil  was  crooked 
and  In  a  proceea  of  being  '^^^g'ltMiiMl,  and 
that  when  straightened  to  a  depth  of  8.215 
feet  It  wonld  be  considered  by  tbe  parties  as 
complete,  we  are  met  by  a  great  many  diffi- 
culties. On  Manih  18, 1918,  tbe  plaintiff  en- 
tered into  a  contract  with  two  snboontractora 
to  drill  weU  No.  7  to  a  depth  of  8300  feet 
Mo  good  reason  for  making  this  contract  la 
offered  ccmslstcait  wlttt  the  theory  that  the 
was  to  be  comjAeted  vdioi  down  to  a 
depth  of  8,216  feet  and  straight  There  was 
correspMideDce  between  the  plaintiff  and  de- 
feadant  In  regard  to  the  completton  of  well 
No.  7.  On  May  81,  1918,  plaintiff  wrote  the 
defendant : 

"We  are  undecided  whether  to  go  on  and  try 
and  finish        7  or  not.   If  ve  do  not  finish 


No.  7,  the  string  of  four  and  a  qaarter  indi 
casing  which  Is  La  No.  7  could  bs  used  on  No. 

6.  We  have  mm»  drillers  who  are  very  anxfons 
to  take  another  labor  owtract  to  finish  No. 

7.  Hey  say  thay  are  pretty  sure  of  fialshing 
well  No.  7,  but  we  are  pretty  badly  disgusted 
with  this  well,  and  will  hold  up  the  contract  un- 
til the  writer  sees  yon.  We  have  about  con- 
cluded that  if  your  company  wUl  pay  us  for  No. 

6  at  the  contract  price  of  $6.60  per  foot,  then 
we  will  Qult  No.  7  as  it  i^  and  by  doing  that 
the  string  of  four  and  a  quarter  indi  casing 
could  go  to  No.  6  and  we  would  drill  a  new 
well  for  No.  7  under  No.  7  contract  But  if 
your  company  wants  to  hold  up  the  paymeot  on 
No.  6  until  No.  7  is  completed,  we  will  take  one 
more  diance  In  contractinK  the  completion  of 
No.  7.  There  is  a  diance,  although  small,  of 
finishing  No.  7.  But  if  your  company  would 
prefer  to  have  a  new  well  drilled  we  -wHl  start 
driUiog  OU  a  new  well,  or  yoo  may  take  No.  7 
as  It  Is  and  pay  us  for  No,  6  at  the  contract 
price  and  wait  until  you  finish  Na  6,  and  then 
the  condition  may  be  favoraUe  for  yonr  going 
ahead  with  No.  7." 

PlalntUTs  general  manager,  Mr.  Edwards, 
testified  that  <m  June  4  or  5,  1A18,  he  made 
defendant  a  proDosltlon  Oat: 

"If  they  would  accept  No.  6  and  pay  tor  it 
at  the  contract  price  and  rdeaae  me  on  well  No. 

7  that  I  would  accept  It  I  also  stated  that 
the  outlook  of  finishing  well  No.  7  was  very  dis- 
couraging; that  we  had  been  working  on  It 
pretty  nearlr  a  year,  and  had  not  made  any 
headway  toward  getting  It  finished,  and  we 
would  either  drill  a  new  well  to  replace  No. 
7,  or  take  another  chance  of  going  ahead  and 
finishing,  or  I  believe  I  told  them  at  that  time 
I  wonld  take  one  more  chance  of  finishing  It 
under  some  new  men  who  thought  very  strongly 
that  thay  could  finish  the  welL  That  was  Mr. 
Chappls  and  Mr.  Oibs(m.  They  didn't  accept 
my  propositloa,  so  I  put  my  men  on  No.  7  and 
went  to  work  agataL** 

Mr.  Chappls  testified  that  when  he  weut  to 
work  On  well  No.  7  the  tools  went  down 
somewhere  In  the  neighborhood  of  8,217  to 
8,220  feet  The  evidence,  therefore,  Is  Insuffl- 
cl»it  to  Justify  the  finding  of  the  jnry  that 
the  well  was  drilled  Into  tbe  oil  sand  accord- 
ing to  the  contract 

[14)  At  the  plalntUTs  request  the  ooort  in. 
stnicted  the  Jury  as  follows: 

"The  court  inatmcts  the  jury  that  It  you  find 
that  there  was  no  custom  In  the  west  side  oil 
fields  as  to  who  should  test  tiie  oil  land,  then 
the  plaintiff  does  not  have  to  show  that  it 
tested  the  oil  sand,  unless  the  contract  6z)^re8»> 
ly  or  impliedly  provides  for  such  test.** 

In  view  of  the  fact  that  no  oil  was  ob- 
tained fr«u  well  No.  7  and  that  the  burden 
was  on  the  plaintiff  to  establish  completion 
of  the  well,  this  instruction  could  only  tend 
to  confuse  the  Jury.  The  question  as  to 
whose  duty  It  was,  by  custom  or  otherwise, 
to  test  the  wrfl  was  not  properly  Involved  in 
tbe  case.  The  effect  of  the  instruction  must 
have  bew  to  suggest  to  the  jury  that  It  was 
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uzineceasary  for  i^alntlff  to  give  evldoice  of 
a  test  of  the  well  In  order  to  recover. 
The  Judgment  and  order  are  reversed. 

We  concur:  ANGEIXOTTI,  C.  J. ;  SLOSS, 
J.;  MBLVIN,  J.;  SHAW,  J.;  EICHAJEtDS, 
Judge  pro  t^;  -  VICTOR  B.  SHAW»  Judge 
pro  tan. 


In  ra  TUBKBR'S  ESTATE.   (Glv.  2679.) 

(District  Court  of  Appeal,  First  District,  Divi- 
rioD  1,  Oalifomia.   Dea  4,  191&) 

1.  COUBTB  ^207(0)— PbOSATK  PBOCnOINOS 
— JUBIBDICnON— DiBTBIOT  OOUBT  OT  AP- 
FEAZm 

District  Court  of  Appeal  has  no  jurisdiction 
in  the  first  instance  of  a  petition  for  writ  of 
prohibition  directed  against  a  judge  of  the 
superior  court,  where  it  pertains  to  a  probate 
proceeding  in  wliich  it  would  not  have  original 
appellate  jnrlsdictlon  If  an  appeal  were  to  be 
taken  from  any  action  tberdn. 

2.  PBOHXBirioN  9=»6(1)— Acts  of  Juoaxtf. 

Petition  for  writ  of  prohibition  against  a 
judge  of  superior  court  will  be  denied,  where  it 
affirmatively  appears  from  the  petition  that  all 
of  the  acts  and  things  complained  of  were  per- 
formed by  the  judge  in  the  exercise  of  the  un- 
doubted Jurisdiction  of  the  court  over  whidi  he 
prodded. 

In  the  matter  ot  the  estate  ot  M&zs  Tur- 
next  deceased.  Petition  tor  writ  of  inobibl- 
tion  against  the  Judge  of  Deportment  8  of  the 
Superior  Court  oC  tlw  State  of  CBlifMuia. 
Denied. 

See,  also,  172  Pac.  7C9. 

H.  8.  Herrlck,  of  Bakersfidd.  in  pro.  per. 

LENNON.  P.  J.,  Hie  petitions  here,  in  pei^ 
son,  heretofore  presented  a  petition  for  an  al- 
ternate writ  of  prohibition  directed  to  the 
Judge  of  d^artment  8  of  the  superior  court 
of  the  state  of  California,  In  and  tor  the  dty 
and  county  of  San  Francisco,  commanding 
him  "to  cease  and  desist  from  threatening, 
oppre^ng  or  Intimidating  petitioner  on  any 
bearings  of  said  matter,  or  from  fioing  or 
otherwise  paiallzlng  him  for  his  efforts  to  en- 
force his  rights"  In  and  to  the  above-wtltled 
estate,  wbldk  the  petitioner  alleges  Is  pending 
probate  In  said  superior  court. 

[1]  The  petition  cannot  be  acted  upon  by 
the  court  in  its  entirety  because  9f  the  tact 
that  the  Judge  against  wbom  tlie  writ  Is  re- 
quested is  now  sitting  as  a  Justice  pro  teuL 
-of  tbis  court,  and  said  Judge  ts  dlsaualifled 
by  c(xistitutl(mal  provisions  from  particUMit- 
Ing  in  any  case  or  proceeding  soui^t  to  be  re- 
viewed in  wfaidi  he  sat  as  the  trial  Judges 
Without  consaltatloii  with  said  Judge,  we 
have  concluded  that  the  writ  should  be  denied 


because  it  pertains  to  a  iH-obato  proceeding  in 
which  this  court  would  not  have  original  ap- 
pellate jurisdiction  if  an  appeal  were  to  be 
taken  from  any  action  therein,  and,  conse- 
quently, under  the  practice  inaugurated  by 
the  Supreme  Ckwrt,  the  petition  should  have 
been  presented  there  in  the  first  instance. 

Moreover,  the  petltitm  was  not  accompanied 
(as  required  Igr  rule  26,  section  2,  of  the  Su- 
preme Court  [119  Pac  xlv]),  with  the  points 
and  authorities  upon  whidi  the  petitioner  re- 
lied  in  support  of  his  petition. 

[2]  Aside  from  these  considerations^  we  are 
of  the  <vIolon  that  the  petition  should  be  de- 
nied up<xi  the  merits  because  it  does  not  states 
nor  attempt  to  state,  facts  sufficient  to  war- 
rant the  issuance  of  the  writ,  In  this:  That 
it  affirmatively  appears  traHa  the  petition 
that  all  of  the  acts  and  things  complained  of 
therein  vere  done  and  performed  by  the  Judge 
against  whom  the  writ  Is  sought,  in  the  exer- 
cise of  the  undoubted  Jurisdiction  which  the 
court  over  which  he  ivealded  had  to  deal  with 
and  dispose  of  the  pn^to  of  the  estate  pend- 
ing th^eln. 

D<Mie  in  chambers  this  third  day  of  Deceok- 
ber,  1918. 

I  concur:  BEi&SLX»  Judge  pro  tem. 


Ex  parte  BILIET.   (Cr.  823.) 

(District  OwiTt  of  Appeal,  Birst  District,  Dlvl< 
sion  1,  OUifomla.    Dec.  4>  1918.) 

LxGSNSBS  «=»7(8>— Vaudixx  of  Osdihahcx-. 

DlSCBIMINATION  AHU  CLASS  IJIOXSLATIO^. 
License  ordinance  of  town  which  discrimi- 
nates between  dyeing  and  cleaning  buainesBes 
situated  within  and  withoat  town,  discrimina- 
tion being  based  solely  on  location  of  businesses, 
is  void  as  attempt  to  enforce  discrimination  not 
based  npcm  dlflUenee  in  nature  of  burin  Bssce 
transacted,  etc. 

In  the  matter  of  the  application  of  A.  W. 
RUey  for  writ  of  habeas  corpus.  Petitioner 
ordered  discharged  from  custody. 

A.  Elnkald,  of  Redwood  City,  and  Heller, 
Powers  &  Ehrman  and  Jerome  B.  White,  all 
of  San  Frandsoo,  for  petitioner. 

Albert  Mansfield,  City  Atty.,  of  Redwood 
City,  tor  respmident 

BEASIiT,  Judge  pro  teoL  The  petltlf»er, 
Riley,  was  arrested  upon  a  complaint  made 
in  the  recorder'a  court  ct  (be  town  fit  Bod- 
wood,  San  Mateo  comity,  in  which  be  was 
dbarged  wiUi  a  misdemeanor,  to  wit,  the  no- 
latlui  of  Ordinance  No.  19S  of  said  town. 
He  seeks  his  dlsCha^  on  habew  eorpoa 

Bll^  conducted  a  cleaning  and  dyeing 
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bDsiness  altnated  outside  of  the  town  of  Red- 
wood, for  which  establlshmait  he  collected 
and  delivered  dyeing  and  cleaning  work 
wlthlD  the  corporate  limits  of  said  town.  Pe- 
titioner claims  that  the  ordinance  under 
which  he  Is  being  prosecuted  Is  illegal  and 
void  because  It  discriminates  unreasonably 
between  cleaning  and  dyeing  bnslnesses  con- 
ducted without  the  city  limits  and  soliciting 
business  therein  and  the  same  kind  of  an  es- 
tablishment with  a  fixed  place  of  business 
within  the  limits  of  the  town,  and  that  the 
discrimination  Is  solely  based  upon  the  loca- 
tioQ  of  the  buBiness. 

The  respond^t  does  not  seem  to  dispute 
the  statement-that  the  ordinance  does  so  dis- 
criminate between  businesses  so  conducted 
within  and  without  the  town.  If  this  be 
true,  the  petitioner  is  entitled  to  his  dis- 
charge under  the  authority  of  the  case  of 
In  re  Thomas  Hlnes,  83  Cal.  App.  45,  164 
l^c.  338,  In  which  It  Is  held  that  such  an 
ordinance  la  dlacrlmiiwttoiy  and  void  as  an 
attempt  to  create  and  enforce  a  dtscrimlna- 
tion  not  baaed  vvpoa  dlfferenoea  In  the  nature 
of  the  bnslnew  being  tranaacfcedl,  or  dUf er* 
ences  in  the  manner  of  oondncUng  ibe  Bame 
boainees,  or  any  other  jHfference  other  Uum 
the  men  fact  of  dUTonnoe  In  destination 
of  the  goods  collected  and  deltvered  by  wag- 
ons collecting  for  laundries  located  outside 
of  the  dty  and  the  destination  of  goods  col- 
lected for  delivery  to  laundries  within  the 
city. 

The  principle  applicable  to  this  case  is  ex- 
actly that  stated  Id  the  Hlnes  Case.  The 
respondent  undertakes  to  avoid  the  effect  of 
that  decision  by  appealing  to  Ex  parte  Hasfc- 
ell,  112  CaL  412,  44  Pac.  725,  32  L.  R.  A.  527; 
but  the  very  language  of  Ex  parte  Haskell 
distinguishes  it  from  the  case  of  Hlnes,  su- 
pra, for  while  it  Is  there  said  Uiat  the  power 
to  license-  for  purposes  of  regulation  and 
revenue  Involves  the  right  to  discriminate 
between  different  trades,  and  between  es- 
sentially different  methods  of  conducting  the 
same  general  character  of  business  or  trade, 
It  Is  further  said: 

"There  Is  no  onlawful  discrimlQatlon,  in  re- 
quiring a  special  licence  fee  for  travding  sales- 
men.  where  there  is  no  discrimination  in  favor 
of  residents  or  against  nonreeidents  of  the  mu- 

nicipality." 

In  the  last  clause  of  the  sentence  qnoted,  a 
distinction  is  made  between  the  two  classes 
of  cases  which  Is  perfectly  clear. 

It  foUowB  that  the  ordinance  attacked  is 
Invattd,  and  that  the  petitioner  should  be 
diaciharged  from  the  custody  of  the  town 
marshal  from  whom  he  was  tak^,  and  It  Is 
so  ordered. 

We  concur:  LENNON,  P.  J.;  STUBTB- 
VANT,  Judge  pro  tem. 


PBOPLB'S  WATER  00.  t.  SWSET  et  aL 
(OiT.  2888.) 

(District  Court  of  Appeals,  JTbst  District,  DtW- 
aion  1,  Gkllfonda.  Nov.  20^  1018.) 

1.  Appkal  and  Ebbob  ^9(a— Absbitoc  or 
ETiDmroB— BKram  ow  Bbticw. 

Xhe  bozdeo  js  on  appellant  to  ahow  error. 

2.  Appeai,  aud  Ebbob  «=»907(2>— Finsiivafl 

or  LOWBB  OOUBlV-PBBBimFTION. 

In  the  absence  of  ttie  evidence  from  the  rec- 
md,  tiie  flndhics  of  oonrt  are  coadualvely  pre- 
sumed to  be  anpported  by  tb»  evidenee. 

Appeal  trom  Superior  Court.  Ctmtra  Oosta 
Counly;  A.  B..McKenBte,  Jndg& 

Action  the  Peoj^e's  Water  Company,  a 
corporation,  against  Albert  H.  Sweet  anf 
others.  Judgment  for  plaintiff,  and  d^^- 
ants'  appeal.  AfSnned. 

T.  F.  Bachelder,  of  Oakland,  and  O.  F.  Mel* 
d<m,  of  Sausalito,  for  ^tpdlants. 

Tom  H.  Bradley  and  Harry  B-  I«adi,  both 
of  Oakland,  for  respondent 

LBNNON,  P.  J.  The^alnUff  brought  this 
action  in  ejectment  to  recover  from  the  de- 
fendants possession  of  a  tract  of  land  situate 
in  the  county  of  Contra  Costa,  alleging  that 
on  January  1, 1914.  it  was  the  owner  thereof 
and  entitled  to  Its  possession,  but  that  the 
defendants  Albert  H.  Sweet  and  his  wife, 
Leona  J.  Sweet,  believing  said  land  to  be 
part  of  the  public  domain  of  the  United 
States,  had  theretofore  entered  thereon,  and 
at  said  date  were  in  possession  thereof.  Said 
defendants  answered,  setting  up  various 
facts,  among  others,  that  the  land  In  contro- 
versy had  originally  been  part  of  a  Mexi- 
can land  grant ;  that  at  a  certain  date  stated 
In-  the  complaint  one  Joseph  Naphtaly  was 
entitled  to  purchase  It  from  the  United  States 
bnt  had  failed  to  do  so;  and  that  it  had 
thereupon  become  unoccupied  public  land  of 
the  United  States,  and  as  such  open  to  home- 
stead entry;  tliat  said  defendants  had  law- 
fully and  regularly  entered  thereon. 

A  trial  of  the  cause  being  had,  the  court 
found  that  the  land  was  a  part  of  a  United 
States  grant  to  the  Western  Pacific  Railroad 
Company;  that  by  the  consolidation  and 
amalgamation  of  said  railroad  company  with 
the  Central  Pacific  Railroad  Company  Ihe 
latter  succeeded  to  the  rights  and  estate  of 
said  first-named  corporation  in  said  lands; 
and  that  after  the  commencement  of  this  ac- 
tion said  Central  Padflc  Railroad  Company 
had  received  from  the  United  States  a  patent 
thereto;  and  that  by  mesne  conveyances  the 
plaintiff,  prior  to  the  commenoraient  of  the 
action,  bad  succeeded  to  said  company's 
rights.  As  to  the  allegations  of  the  answer 
upon  which  said  defendants  based  their  claim 


»roe  otlur  eatw  sm  ston  tople  utd  RST-NiniBB&  la  all  K«r-Nuin1»r«d  Dlgtiti  «ad  Indazw 


Digitized  by 


Google 


856 


ITT  PAOIFIO  JUBFOBTBIB 


(OtL 


of  title,  tbe  court  found  sotne  of  them  to  be 
true  and  others  untrue,  culralmitlng  in  the 
finding  that  neither  of  said  defendants  Is  en- 
titled to  any  right,  title,  or  interest  In  and  to 
said  land,  nor  had  they  ever  acquired  any 
right  or  estate  against  said  plaintiff  or  its 
predecessors  by  adverse  possession  or  other- 
wise. Judgment  was  accordingly  entered  In 
favor  of  plaintiff. 

[1,2]  The  defendants  have  appealed,  mak- 
ing the  contention  that  the  findings  of  the 
court  in  plaintiff's  favor  are  against  the  evi- 
dence, but  have  tnought  to  this  court  no  rec- 
ord containing  any  of  the  evidence  tak&i  at 
the  trial.  In  that  situation  it  is,  of  course, 
impossible  for  this  court  to  know  if  the  con- 
tention of  the  appellants  Is  well  or  ill  found- 
ed. As  has  been  said  by  appellate  courts 
many  times,  the  burden  is  upon  the  appellant 
to  show  error;  and  In  the  absence  of  a  rec- 
ord of  the  evidence  the  findings  of  the  court 
are  conclusively  presumed  to  be  supported 
by  the  evidence  taken  at  the  trial.  It  Is  not 
necessary  to  cite  authorities  to  this  effect. 

The  state  of  the  record  in  this  caae  re- 
quires tbe  aflinnonce  of  the  Judgmeat  and 
order  from  whldi  the  appeal  U  taken.  It  is 
so  ordered. 

We'  concur:  BBASLT,  Judge  i«o  tnu.; 
STURTBTAim*,  Jndge  pro  tern. 


GARB  T.  GARR  CX>.  et  aL    (O.^.  2S85.) 

(District  Ooort  ot  Appeal.  Second  District, 
Diviaion  1,  CaUfomia.    Dm.  4,  18180 

1.  DiVOBCB  ^9249(1)— Pbopkbtt  RiOH'm— 

Leoai.  Title  or  Wm— Suhioiehct  or  De- 
cree TO  Vest. 

Where  decree  In  wife's  dlv<nve  salt  deter- 
mined she  was  owner  of  realty  in  her  own  right 
and  as  her  own  separate  property  as  against 
her  husband  and  a  company,  joined  as  defend- 
ant, which  owned  legal  title,  issues  having  been 
Tolnntarlly  presented  by  parties  tor  decisioit^ 
decree  was  sufficient  to  vest  completn  legal  title 
in  wife. 

2.  DivoacE  ^249(1)— Feopebtt  RxoBm— 
*  QuiETiNo  Tttle  to  Rkaltt. 

In  wife's  divorce  suit,  seeking  adjudication 
as  to  separate  character  of  realty  and  decree 
quieting  title,  issue  as  to  property  having  been 
(airly  submitted  by  l>oth  parties,  court  had 
jurisdiction  to  determine  question  involved  as  to 
character  of  property,  and  to  quiet  title  of 
owner. 

S.  DivoBOB  ^»265— Drcbes  as  to  Pbopbktt 
BioHTS— Ftrautt  akd  EivEor  Afl  GoirrsT- 

ANCE. 

Where  decree  In  wife's  divorce  suit  deter- 
mined that  realty,  legal  title  to  which  was  held 

company,  was  owned  by  plalntitt  wife,  hav^ 
ing  becwu  flnalt  decree  cannot  be  avoided  in 


wife's  suit  to  quiet  tMe  by  eontending  differ- 
ent form  of  decree  should  have  bees  entered,  and 
that  It  did  not  constitute  conveyance  in  itself. 

4.  DiTOBCE  ^»2S5— BBS  Adjvdioata— Dx- 
aaia    nr    Dztoeok  Aonon— Pbopebtt 

Bights. 

In  suit  to  quiet  title  by  divorced  wife  claim- 
ing under  decree  in  divorce  suit,  court  properly 
refused  to  allow  defendants,  former  hosted 
and  others,  to  give  evidence  of  dainu  based  on 
facts  in  existence  at  time  of  trial  of  divorce  ac- 
tion, which  th«y  attonpted  to  use  to  defeat  ef- 
fect of  decree. 

Appeal  ftom  Suj/iaeUa  Omrt,  Los  AngelM 
C0U1U7;  IVuik  O.  FtnlaywAi.  Jndga 

Action  by  Panny  Brlggs  Garr,  also  known 
as  Fannie  A.  King,  against  the  Carr  Compa- 
ny, a  corporation,  Maurice  A.  King,  P.  Ha^ 
loran,  and  others.  From  judgment  for  idain- 
tlff,  the  Oompaiv  and  King  appeaL  Af- 
firmed. 

Andrew  J.  Oosvg  of  Los  Ancelfla,  for 
appellaubL 

H.  H.  Appd  and  WUUam  SchroMar,  both 
of  hot  Angelea,  for  respondent 

CONBBT,  P.  J.  T)ils  Is  an  appeal  from  m 
indgaaot  qulatlns  tbe  plalntUTs  tttla  to  cer- 
tain described  real  prcverty.  The  evidence 
of  plalntUTfl  Utle  consists  of  the  Jndgment 
rendered  in  a  certain  action  ot  dlTorce^ 
wherein  Fannie  A.  King  was  plaintiff  an^ 
Maurice  A.  King  and  the  Cur  Conqtany  were 
defendants.  Upon  Issues  voluntarily  pre- 
sented by  tbe  parties  for  decision  In  tiiat  ac- 
tion, the  court  determined  therein  tbat  said 
real  property  was  purchased  or  traded  for 
by  the  d^todant  King  with  property  Qien 
and  there  tbe  property  of  the  plaintiff,  ex- 
cept as  to  the  sum  of  $S00.  whldi  the  defend- 
ant King  had  contributed  by  purchasing  a 
mortgage  upon  certain  personal  property  of 
the  plaintiff,  whldti  thereaftw  was  used  la 
trading  for  said  acreage;  that  the  detoid- 
ant  King;  taking  advantage  of  bis  relatlon- 
sb^  with  the  plaintiff  aa  her  huaband  and  of 
the  trust  and  confldenoe  which  she  reposed 
In  him,  had  caused  the  title  to  said  land  to 
be  idaoed  In  the  name  of  Ow  Oarr  Company 
without  the  knowledge  on  eoneent  ot  tbe 
plaintiff;  that  the  defendant  King  control- 
led tbe  business  of  said  corporation  for  tain 
own  use  and  benefit;  that  the  defendant 
King  commingled  the  funds  of  t3ie  Carr  Com- 
pany and  Us  own  personal  funds  and  Oi» 
funds  of  tbe  plaintiff  contlmioindy  and  la 
SQch  a  manner  that  it  was  Impoasttile  to  sep- 
arate tbe  aame  at  tbe  time  ot  Oie  trial  of 
tbat  action,  and  bad  used  them  Indiscrimi- 
nately fOr  his  own  purpose,  fto  the  anniort 
of  plaintiff  and  blmsdf,  and  for  Oie  purpose 
of  fbo  Carr  Company;  ttiat  tbe  deCsndant 
corporaUon  never  liad  any  rigbt,  title,  inters 
est,  or  estate  In  and  to  tbe  property  moitlon- 
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«d  tn  tbe  pleadlnts  tberebi  and  tbat  the  title 
to  the  16%  acres  of  land  (being  the  land  In* 
TOlved  In  the  present  action),  waa  held  bj 
the  defendant  corporatlmi  for  the  nse  and 
benefit  of  the  plalntUT ;  and  that  she  was  at 
all  times  meotloned  In  the  pleadings  therein 
the  absolute  owner  thereof  as  her  own  sepsr 
rate  estate.  Pargnant  to  the  findings  In  tbat 
action,  the  court  decreed  that  the  plaintiff 
was  tlie  owner  In  her  own  right  and  as  her 
own  separate  property  of  said  real  property. 
In  that  action  it  was  claimed  by  the  defend- 
ants that  said  real  property  when  oonTeyed 
to  tbe  Carr  Company  was  the  sole  and  s^a- 
rate  property  of  the  defendant  King,  and 
that  the  plaintiff  had  no  Interest  whatever 
therein ;  that  the  defendant  corporation  was 
Indebted  to  the  defendant  King  In  a  sum  ex- 
ceeding $11,000,  evidenced  hy  a  note  of  the 
corporation  to  defendant  King,  secured  by  a 
mortgaire  upon  said  real  property.  The  court 
fonnd  that  the  defendant  King  was  tbe  own- 
er of  the  note  In  said  sum  executed  to  hlra 
by  the  defendant  corporation,  secured  ^ 
mortgage  on  said  real  pToi>erty,  executed  by 
the  defendant  cc«opany,  but  neTertfaeless  de- 
tennlned  and  decreed  that  the  plaintiff  was 
the  owner  of  said  real  pn^rty,  subject  only 
to  certain  liens  whidi  aze  not  InTtAved  Id 
the  present  action. 

(1, 21  The  first  contention  made  by  appel- 
lants Is  stated  as  follows: 

"The  plaintiff,  posaemins  an  equItaMe  inter- 
eiit  in  the  real  property,  is  not  entitled  to  a 
Jndement  quieting  title  to  aald  real  property  as 
SRalnst  the  Carr  Ccanpaay,  the  owner  of  tbe 
Ti«ai  title.  In  the  divorce  action  the  court  had 
no  Jurisdiction  to  make  any  award  as  to  tb» 
sepBTate  property  of  the  wife,  and  the  finding 
by  that  court  In  said  divorce  proceeding  that 
the  property  io  question  was  the  separate  prop- 
erty of  the  wife  divested  it  of  every  Jurisdic- 
tion over  the  same,  and  the  decree  purporting  to 
do  BO  was  a  nullity.** 

These  two  proposttkms,  whltA  we  have 
treated  as  one,  cannot  soccessfolly  be  main- 
tained. The  decree  In  question  determined 
that  the  plaintiff  vras  tttB  owner  of  said 
proper^  In  her  own  right  and  as  her  own 
separate  property  and  estate.  This  was  not 
nmeiy  a  determlnatlra  of  the  equities  clalm- 
•d  by  her.  It  was  sufficient  to  vest  In  her  a 
complete  legal  title.  Conceding  that  tn  an 
ordinary  proceeding  for  dlvoros  the  court  Is 
not  authorized  to  dispose  of  tlw  separate 


property  of  either  {Mirty,  that  rule  does  not 
apply  tn  a  case  where  ttie  actkm  Is  dual  In 
Its  diaracter,  seeking  not  only  a  divorce  but 
an  adjudication  as  to  the  separate  character 
of  certain  described  property  and  a  decree  in 
effect  quieting  plaintiff's  title  thereto.  The 
Issue  as  to  the  property  having  been  fairly 
made  and  by  both  i>arties  submitted  to  the 
court  fi>r  determination,  the  court  had  Juris- 
diction to  determine  the  question. involved  as 
to  the  character  of  the  property,  and  to  quiet 
the  title  of  the  ■  rightful  owner  thereto. 
Glass  V.  Glass,  4  CaL  App.  604,  88  Pac.  734; 
Allen  T.  Allen,  159  Cal.  197,  113  Pac.  160. 

[3,4]  The  ronalning  propositim  of  appd- 
lants  Is  stated  as  follows : 

"The  decree  In  the  divorce  action,  purporting 
to  award  plaintUTs  separate  property  to  hw,  of 
Itself  did  not  constitute  a  conveyance  of  tbe 
property,  and  it  appeared  from  the  records  In 
that  actum  that  no  writ  of  assistance  or  execn* 
tlon  had  ever  bem  issued  or  enforced  to  com- 
pd  a  conveyance  ftwn  the  GBrr  Company,  hold- 
ing the  legal  title,  to  the  plaintiff,  the  owner  «f 
the  egnltaUe  title.** 

Tbe  trouble  with  ttils  proposlUon  is  that 
it  is  based  upon  tbe  findings  of  Cact  in  the 
former  action,  rather  than  upon  the  eondu- 
slons  ct  law  (uad  the  decree  It  may  be  tSiat 
It  would  have  been  appropriate  fin*  the  court 
In  tbat  action  to  bold  tbat  tlw  legal  title  was 
vested  in  tbe  defttidattt  corporation  in  trust 
tOT  the  plaintiff,  and  order  that  tbe  corpora- 
tion execute  tbe  trust  by  making  a  deed  of 
conveyance  to  tbe  plaintiff.  But  fhe  court, 
acting  within  its  Jurisdiction,  cibose  tbe  di- 
rect method  of  affording  relief  Judicially 
determining  and  decreeing  that  the  plaintiff 
was  tbe  owner  erf  the  property.  Ttiat  decree 
having  become  final,  its  eflGset  may  not  now 
be  avoided  by  contending  ttiat  a  different 
fbrm  of  decree  riioald  have  been  utered. 
The  court  committed  no  error  In  refusing  to 
allow  the  defendants  to  give  evidence  of 
claims  now  asserted  by  them,  based  upon 
facts  which  by  their  own  admission  were  in 
existence  at  the  time  of  the  trial  of  the  for- 
mer action,  and  whldi  they  bcre  have  at- 
tempted to  use  BS  a  means  of  defeating  the 
effect  of  the  Judgment  In  that  action. 

The  Judgment  Is  affirmed. 

We  concur:  JAMBS,  J.;  MTBRS,  Judge 
pro  tern. 
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DIUOMD  T.  BB8SBMER  OAS  BN6INB  CO. 

(Civ.  2B27.) 

(District  Court  of  Appeal,  Flnt  District,  DItI- 
sion  1,  California.  Nov.  29;  1018.  Bebeai^ 
ing  Denied  b;  Supreme  Court  Jan.  27,  191U.) 

1.  Principal  and  Aqent  4=>23(1)— Exiar- 

KNCE  or  AOENCT— SumClENCT  OT  EVI- 
DBNCE, 

EMdeoce  held  to  show  that  plaintiff,  who 
was  engaged  in  sale  of  prpducts  taanufactured 
b7  defendant,  was  not  defendant's  agent,  but 
was  mere  employ^  of  third  party,  whose  con- 
tract with  defendant,  givinc  him  exdoaive  teni* 
tory,  expressly  stipalated  that  he  was  to  b« 
merely  a  dealer,  and  tiiat  defendut  was  not  to 
be  liable  for  hb  expenses. 

2.  EflDBNOB  «=s>471(8(9— COH0I.U8I0NB— BX- 
ISTENCK  or  AorNOT. 

In  action  involving  existence  of  agency  be- 
tween manufiaettirer  ud  salesman  «nployed  by 
dealer  baring  exdoatre  territory  for  sale  of 
manufacturer's  products,  statements  by  dealer, 
while  testifying  during  salesman's  trial  for  em- 
bezzlement, that  salesman  was  agent  of  manu- 
facturer, were  mere  ooaduslons  and  Inadmis- 
sible. 

8.  EvzDEiroB  ^»265f6)  —  Diolautiokb  bt 
Deax.b»— BmcT  Off  BiAirorACTusu. 
In  actl<m  lnT<dTing  existence  of  agency  be- 
tween manufacturer  and  aalesman  employed  by 
dealer  having  exduaive  territory  for  sale  of 
maaufactorer'a  products,  statements  by  dealer, 
while  testifying  during  salesman's  trial  for  em- 
bezzlement, that  salesman  was  agent  of  manu- 
facturer w^  not  binding  upon  manufacturer. 

Appeal  from  Superior  Court,  Meudodno 
County;  J.  Q.  Wblte,  Judge. 

Action  by  Frank  Dlmond  against  Besse- 
mer Oas  Engine  Company,  a  cwporatlon. 
From  a  Judgment  for  plaintiff  and  from  or- 
der denying  motion  for  new  trial,  defendant 
appeals.   Order  and  Judgment  reversed. 

Sullirao  A  SuUlTau,  and  Tbeo.  J.  Roche,  of 
San  t>ancisco  (Lou^  V.  Crowley,  of  San 
Francisco,  of  counsel),  for  appellant. 

Frank  W.  Taf  t,  of  Willlts,  and  G.  B.  Bed- 
wine,  of  Uklah,  for  reqiondent. 

PER  CURIAM.  This  action  was  brought 
by  plaintiff  to  recover  the  sum  of  $2,995  for 
money  alleged  to  have  been  laid  out  and  ex- 
pended by  him  on  behalf  of  defendant,  and 
for  damages.  Judgment  went  for  plaintiff 
Id  the  amount  prayed  for,  and  this  appeal  is 
from  the  judgment  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial. 

[1]  The  cause  of  action  was  based  upon  a 
contract  of  agency  claimed  to  have  been  en- 
tered into  between  plaintiff  and  defendant. 
Several  grounds  are  relied  upon  for  a  rever^ 
sal,  but  as  we  view  the  evidence,  we  are  of 
the  opinion  that  It  falls  to  show  that  any  con- 
tract whatever  existed  between  plaintiff  and 


defendant,  and  our  ocnMddoratlon  of  the  case 
may  be  confined  to  tbla  qnesttui  almie. 

The  evidence  may  be  summarized  a»  fol- 
lows: Defendant  Is  a  fondgn  corpontioa 
engaged  in  the  mannAicture  of  gas  engines 
in  the  state  of  Pennsylvania.  On  the  21rt 
day  of  March,  1912,  it  entered  into  a  writ- 
ten contract  with  one  Julius  Beeman  for  the 
sole  of  Its  engines  In  the  states  of  Artcooa 
and  California.  In  the  latter  state  Kent 
county  and  the  oil  fields  were  erc^tted  from 
the  operatkm  of  the  contract  for  the  reason 
that  defendant  In  these  locatloDS  maintain- 
ed its  own  sales  force  and  emidoy^  and  scM 
directly  to  the  trade.  Under  the  terms  of  his 
contract  Beeman  agreed  to  cover  all  but  the 
excepted  terrlto^  with  a  sdllng  orgonlxa- 
tlon,  and  to  manage  the  sgun^  and  any  of  the 
stated  territory  not  locdced  after  Bee- 
roan  was  under  the  agreement  to  be  consld- 
ered  opea  territory  by  defoidant  company. 
Tt  was  exfoessly  stipulated  in  the  contract 
that  Beeman  was  to  be  a  dealer  merely,  and 
that  the  cmnpany  would  assume  no  ItabUlty 
for  expenses  or  debts  contracted  by  Beeman. 
The  contract  ftirther  provided  that  Beeman 
was  to  install  aiemglnes  sold  by  him  without 
cost  or  ocpense  to  the  company.  The  cornpa- 
satlon  which  Beeman  vraa  to  receive  under 
the  amtract  was  the  difference  In  the  costs 
of  tiie  engines  to  him,  whldi  was  fixed  by 
schedule  atbidied  to  the  contract,  and  die 
amount  he  received  from  the  purchaser. 

After  the  execution  ot  this  cmtract  be^ 
tween  the  parties  Beeman  organised  bis 
sales  force  In  tlie  territory  contracted  fw. 
In  the  state  of  OaBfomla  he  did  buriness 
under  the  firm  name  of  the  **Bes8emer  Com- 
pany." On  or  about  Jme  28, 1012,  Beeman 
and  plaintiff  entered  into  a  written  contract, 
whereby  the  latter  became  a  member  of 
Beeman's  aelllng  organizatim  in  California. 
This  contract  provided,  in  substance,  that 
plaintiff  should  canvass  certain  allotted  ter- 
ritory for  Beeman;  that  at  his  own  expense 
be  shonld  open  and  maintain  an  ofBce  In  San 
Frandsco;  that  vrtthin  a  given  period  of 
time  he  shonld  seill  at  least  912,000  worth  of 
engines,  basing  this  sum  on  the  cost  price  to 
htm,  and  as  compensation  for  his  eenrlces 
that  he  shonld  receive  the  difference  between 
the  cost  of  the  engines  to  him  as  fixed  by 
Beeman  and  the  amount  paid  for  them  by  the 
purchaser.  This  was  the  only  compensation- 
he  was  to  receive  for  his  services.  This  con- 
tract was  made  in  conformity  with  the  con- 
tract Beeman  had  with  the  defendant  com- 
pany, the  terras  of  which  plaintiff  was  fa- 
miliar with,  it  being  expressly  made  a  part 
of  his  contract  Upon  the  conclusion  of  this 
arrangement  plaintiff  opened  offices  and  pro- 
ceeded to  canvass  for  the  engines  he  had  con- 
tracted to  sell.  Be  obtained  certain  orders, 
but  experienced  difficulty  in  making  deliv- 
eries.  The  delay  in  this  respect  was  due  to- 
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factory  strikes  and  other  troables  that  de- 
fendant company  was  contending  with.  Plain- 
tiff's agreement  with  Beeman  made  no  pro- 
vision for  expenses  Incurred  by  blm  In  sell- 
ing the  engines;  snch  ezpenditares  being 
a  matter  which  he  was  to  assnme. 

Shortly  after  plaintiff  had  entered  upon 
the  performance  of  his  contract  and  constant- 
ly thereafter  he  complained  to  Beeman  that 
his  own  resources  were  exhausted,  and  he 
solicited  and  obtained  aid  from  Beeman  from 
time  to  time  In  the  way  of  advancement  of 
commissions  to  enable  him  to  continue  In  his 
work,  for  which  he  gave  Beeman  his  note  as 
security.  Other  evidence  In  the  case  dear- 
ly shows  that  the  claimed  relation  of  agen- 
cy never  existed.  The  record  Is  a  voluminous 
one,  and  the  evidence  In  part  consists  of  nu- 
merous tetters  ^vrltten  by  plaintiff  to  defend- 
ant and  Beeman.  The  letters  concluslTely 
eetabllsb  tbe  status  at  plaintiff,  and  show 
that  he  was  a  mere  employe  of  Beeman,  and 
not  an  agent  of  defendant  as  contended.  Al- 
most Immediately  after  his  emplt^ment  plain- 
tiff commenced  to  address  these  communl- 
catlons  to  defendant  company.  Defendant 
objected  to  this  practioe  oo  the  part  of  plalu- 
tlfl,  and  complained  to  Beeman  about  It, 
stmtlDg  that  It  did  not  wish  to  become  In  any 
manner  Involved  with  Beeman's  sales  force. 
Beeman  notified  plaintiff  of  defendant's  ob- 
JectloQ  to  his  habit  of  letter  vnrlting,  but,  not- 
withstanding this  fact,  plaintiff  continued  In 
the  practice.  In  one  of  these  letters  a  loan 
Is  requested  of  defendant  by  plaintiff  In  or- 
der to  enable  him  to  continue  In  his  em- 
ployment with  Beeman;  and  In  another,  and 
after  he  had  been  discharged,  he  sought  em- 
ployment directly  with  defeadant  company. 
His  discbarge  followed  the  collecOoo  by  blm 
of  certain  sums  tor  engliies  scdd  whidi  be  had 
failed  to  turn  over  to  Beeman.  Vm  this  act 
he  was  arrested  and  Gtaarged  irith  enbesde- 
ment.  Upon  this  diarge  he  waa  acquitted. 
It  avpean  herein  from  his  own  testimony 
that  upon  such  trial  plalntut  testtfled  that 
he  was  an  employ^  of  Beeman,  and  that  he 
never  had  any  otmtract  with  defendant  what 
«Tar,  and  fmrther  thnt  be  waa  selling  gas  en- 
gines for  Beonan,  and  not  for  the  deiCeod- 
ant,  and  that  in  making  such  sales  he  sign- 
ed his  contracts  as  a  salesman  for  Beeman, 
and  not  flor  defendant,  and  that  all  bis  oi^ 
4era  were  forwarded  directly  to  Beeman. 

[2, 3]  We  do  not  deem  a  further  discussion 
<ii  the  evidence  necessary.  Suffice  It  to  say 
that  there  la  nothing  In  the  record  to  Aow 
that  any  contract  ever  existed  between  plain- 
tiff and  defendant,  except  evidence  of  state- 
ments made  by  Beeman  at  the  trial  of  plain- 
tiff for  embezzlement  to  tbe  effect  that  plain- 
tiff was  an  agent  of  defendant,  and  of  other 
statements  made  by  the  same  witness  con- 
cerning reimbursements  that  the  company 
might  make.   These  statements  were  mere 


conclusions  of  the  witness.  In  no  manner  bind- 
ing upon  defendant,  and  were  lmpr(^r1y  ad- 
mitted. 

It  la  not  claimed  that  defendant  ever  di- 
rectly employed  plaintiff.  His  claim  Is  bas- 
ed upon  the  theory  that  Beeman  was  an  agent 
for  the  company,  and  that  as  such  he  had 
the  power  and  did  employ  plaintiff,  and 
that  under  his  employment  the  claimed  ex- 
penditures were  made  by  him  In  furtherance 
of  defmdant'a  buedness.  His  contract  and  the 
evidence  conclusively  show  otherwise.  Even 
If  It  be  assumed  that  the  evidence  did  show 
snch  a  relatl^m  to  have  existed,  still  we  are 
of  the  opinion  that  plaintiff  cannot  recover. 
No  question  of  ostensible  agency  is  here  In- 
volved. Plaintiff,  before  his  employment,  had 
knowledge  of  and  understood  the  terms  and 
provisions  of  Beeman's  contract,  for  they 
were  a  part  of  his  own,  and  under  that  con- 
tract the  right  to  bind  defendant  company 
was  expressly  denied  to  Beeman.  PlalntUTs 
claim,  If  any  he  haa.  Is  one  against  Beeman 
and  not  the  defendant  company,  with  wImhu 
he  had  no  contractual  rations,  either  ex- 
press or  implied.  There  la  no  fomidatlon  In 
the  evidence  upon  which  the  Judgment  ren- 
dered can  be  based.  ^Is  being  aOt  the  order 
and  judgment  are  reversed. 


GUDBRITZ  T,  BOADWAT  BBOS, 
(CSt.  2606.) 

(District  Court  of  Appeal,  Second  District,  DItI- 
sion  1,  Oshfomla.  Dec.  4,  1&18.) 

1.  MtrnioiPAL  CoRFOBATtoivs  4=>706(S)— Om.- 
LiBioifs— Idbntitt  or  Ykhict*— SmmoxEN- 
CT  or  BvunifOB. 

In  an  action  by  a  McyeUst  for  personal  in- 
Jorifls  by  being  ran  Into  by  a  motor  tmck,  evi- 
dence IheU  sidldeiit  to  sapport  a  flndfaw  that 
the  tru<^  belonged  to  defendant 

2.  Appeal  aitd  Esbob  «=>0%  —  WteioHT  or 

EVIUENOB. 

The  appellate  court  has  no  concern  with 
the  question  of  the  preponderance  of  testimony. 

8.  MURIOIFAI,  COBPOBATIONB  «S»706(5)— GOI> 

LiBioiTB— NxauGBifCK— SumcmvoT  or  Evz- 

DBNCB.  . 

In  an  action  by  a  bicyclist,  injured  by  a 
truck  coming  up  behind  him,  eviduice  held  suffi- 
cient to  sustain  a  finding  that  defendant  was 
Diligent. 

4.  DaiiAon  4B»lS2(1.)~BxciBaira  Daiuoaa. 

It  cannot  be  held  that  a  verdict  for  (2,500 
was  excesdva  fdr  a  boy  of  10  years,  who  was 
IcnodEed  unconscious,  bled  from  Us  head,  mouth, 
and  forehead,  and  was  confined  to  hia  bed  for 

weeks,  and  was  changed  from  a  bright  in- 
telligent, and  dependable  boy  Into  a  doll,  stupid, 
listless,  and  forgetful  one, 
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B.  N«w  Trux.  «c»102(1>— Nkwly  Duootokd 
BviDXjfo»— DnjaxivaB. 
A  new  trial  dwiild  not  be  granted  cm  lb* 
Cround  of  newly  discorered  erldwce,  where  it  Is 
not  shown  why  the  testimony  of  the  witness 
could  cot  have  been  produced  at  the  trial,  if  a 
diligent  effort  had  been  made  to  procure  It. 

tt.  Mftw  TauuL  «»104<1)— Nbwlt  Dibootsbsd 

BVIDENCB— GUICUUIITS  SVIDXNCOR. 

Where  newly  discoTered  evidence  la  atmply 
camulative,  a  new  trial  should  be  granted  only 
where  such  evidence,  If  it  bad  been  presented 
on  the  trial,  would  probably  haTS  piodnced  a 
different  result. 

Appeal  from  Saperior  Conrt,  Los  Angeles 
County;  Panl  J.  McCormlckt  Jadge. 

ActlfHi  by  ScHui  Guderibi,  Jr^  an  ln<ant» 
by  Leonard  L.  Riccardl,  Us  guardian  ad 
litem,  asalnst  Boadway  Bros.,  a  corporation. 
From  a  Judgment  in  iunr  of  plaintiff,  and 
an  order  denying  its  motion  for  a  new  trial, 
defendant  appeals.  Affirmed. 

Hahn  A  Hahn,     Pasadena,  tor  apiitilant. 
Tldcnor  A  Garter  and  George  8.  Garter,  all 
of  Pasadena,  for  respondent. 

MTEfiS,  Jadge  pro  tern.  Defendant  ap- 
peals from  a  Judgmrat  In  Ulvot  of  plaintiff 
and  from  an  order  denying  defoidant's  mo- : 
tlon  for  a  new  trial,  after  verdict  for  the^ 
plalntitr  In  an  action  to  recover  damages  for 
personal  Injuries  allied  to  bave  been  sus- 
tained by  plaintiff  aa  a  result  of  tbe  neg- 
ligence of  the  defendant. 

The  plaintiff,  a  boy  of  10  years;  was  rid- 
ing a  bicycle  easterly  on  Colorado  street  In 
the  city  of  Pasadena,  between  11  and  12 
o'clock  in  the  forenoon,  and  was  riding  on 
the  rigbt'hand  side  of  the  street,  within  3 
or  4  feet  of  the  curb.  An  automobile  truck 
loaded  with  furniture  overtook  him  from  the 
rear,  and  in  attempting  to  pass  him  collided 
with  him  and  threw  blm  to  tbe  pav«nait. 
The  injuries  soffered  by  1dm  were  doe  to  the 
tall  on  the  pavement 

[1,  t]  Appellant  contends  that* the  evl- 
dence  Is  InsufBdmt  to  establish  the  Identity 
of  the  truck  aa  one  bdonglog  to  defondant. 
Oounad  say: 

"We  submit  that  the  preponderanoa  of  tb» 
testimony  does  not  diow  tliat  the  truck  in  ques- 
tion was  the  trat^  of  the  dd^daot." 

Of  course,  this  court  has  no  concern  with 
the  question  of  the  preponderance  of  the 
testimony.  It  is  not  within  our  province  to 
wei^  the  evidence  and  determine  where  the 
in^tonderance  lies.  The  only  question  for 
our  deterrnlnation  In  this  connection  Is: 
Was  there  evidence  which.  If  given  Its  fullest 
effect  in  support  of  the  verdict,  was  l^lly 
sufficient  to  support  a  finding  tn  favor  of 
plaintiff  upon  this  Issue?  We  find  that  aae 
witness,  who  saw  tiui  accident,  positively 

tt9>Far  other 


Identifled  Oie  truck  as  one  belonging  to  the 
defMdant,  and  further  stated  that  it  bad 
defendant's  name  painted  upon  its  side.  An- 
other witness  also  identified  it  as  defaid- 
ant's  truck,  though  not  so  positively.  Tbe 
fact  that  his  testimony  was  wmewhat  shaken 
upon  crora-examination  might  well  have  been 
argued  to  the  jury,  but  Is  of  no  importance 
hei;e>  The  testimony  was  amply  sufflcieat, 
if  believed  by  the  jury,  to  support  a  finding 
in  favor  of  the  plaintiff  upon  this  Issue. 

[1]  It  is  contended  that  the  evidence  is 
Insufficient  to  support  the  implied  finding  of 
negligence  on  the  part  of  the  driver  of  tbe 
truck.  One  witness,  who  at  the  time  of  the 
accident  was  driving  easterly  on  Colorado 
street,  about  lialf  a  block  io  the  rear  of  the 
plaintiff,  testified  that  the  truck  In  question 
passed  her  going  at  the  rate  of  about  30 
miles  per  hour ;  that— 

"They  turned  in  and  then  out  again  to  tbe 
left,  and  went  in  front  of  me,  aad  then  turned 
out  again.  When  they  turned  out  again  the  boy 
was  lying  on  the  pavement.  The  tru(±  did  not 
stop." 

Another  witness  testified  that  no  bom  was 
blown,  and  fnrtlier  deecribed  the  aeddent  as 
foUowa: 

"I  dionld  say  tiie  tmek  was  from  8  to  4  feet 
from  the  curb  when  I  first  saw  iL  The  truck 
swerved  in  nearer  the  curb  whm  it  struck  tito 
boy.  I  do>not  think  it  could  have  helped  see  the 
boy.  There  were  two  men  on  the  truck.  They 
were  looking  ahead  as  far  as  I  could  see.  The 
truck  crowded  the  boy  into  tlie  curb.  When  tbe 
boj  was  hit,  be  did  not  have  a  chance  to  get 
onto  the  ddewalk,  so  yon  can  Jndge  how  doss 
the  tratk  most  bave  been." 

This  testimony  was  clearly  sufflcirat  to 
support  the  finding  of  negligence,  and  the 
circumstance  tliat  some  discreiuiocy  was 
developed  in  tbe  testimony  of  these  two 
witnesses  upon  cross-examlnatloa  was  a  con- 
sideration wbich  addressed  itself  to  the  Jury 
tn  the  court  below,  but  is  of  no  moment  here. 

[4]  Aiqt^Aant  cmtends  that  the  verdict^ 
which  was  in  the  sum  of  $2,500,  is  excessive^ 
and  that  tbe  evidence  wholly  fails  to  show 
that  tbe  plaintifl  suffered  anj  aoch  amount 
of  damages. 

'^t  Is  only  where  tiie  verdict  Is  so  groedy 
(fisproportionate  to  any  reasonable  Umit  of  com- 
pensation warranted  by  the  facts,  as  to  shock 
the  saise  of  Justice,  and  raise  at  once  a  strong 
presumption  that  It  is  baaed  on  prejudice  or 
pasalon  rather  than  sober  judgment,  that  the 
judge  is  at  liberty  to  interpose  his  judgment  aa 
agaioaC  that  of  the  jury."  Harrison  v.  Sutter 
St.  Ry.  Co.,  116  CaL  1IS8,  164,  47  Fac.  1010, 
1021. 

Giving  to  the  evidence,  as  we  must,  its 
fullest  ^ect  in  support  of  tbe  verdict,  we 
find  that  the  plaintiff,  wh«i  picked  up  some 
ndnutca  aftn  tbe  accident,  was  nnconsi^oas 
and  bleeding  from  his  head  and  mouth  and 
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forehead:  tbat  be  wu  confined  to  Ub  bed 
for  about  a  week  and  a  balf ;  tbat  after 
the  ftccldeot  be  wait  to  tbe  pabUc  sdiool 
only  a  short  time;  tbat  before  tbe  accident 
ItB  was  bright;  alert,  active,  Intelligent,  In- 
dnstrlooa^  and  dependable;  that  thereafter 
be  was  doll,  stupid,  llBflesa,  and  forgetful, 
and  suffered  from  headaches  and  dizziness, 
ftom  all  of  wbldi  he  bad  never  saffered  prior 
to  tbe  accldoit;  that  tbe  latter  conditions 
obtained  right  up  to  the  time  of  the  trial. 
If  the  Jury  bad  Bpedally  found  that  plain* 
tiff  sustained  Injuries  resulting  In  physical 
and  mental  Impairment  of  a  permaiwnt  dMt- 
acter,  we  could  not  say  that  sndi  finding  was 
not  supported  by  Oils  evidence,  and  under 
these  circumstances  we  cannot  say  the  tsi^ 
diet  is  "so  grossly  dlsproportlmiate  as  to 
ahock  the  smse  of  Justice  or  raise  a  pre- 
sumption tbat  it  Is  based  on  prejudice  or 
passion.** 

[S,  6]  It  Is  contended  tbat  flie  trial  court 
Ahonld  have  granted  a  hew  trial  en  tbe 
ground  of  newly  dlscovwed  evidence.  ISits 
evidence,  as  disclosed  by  tbe  aOdavlt,  otm- 
slsted  of  the  statements  of  two  ftwmer  em- 
ptoyds  of  tbe  Lyon-MeKlnuey-SmlOt  Company 
of  Los  Angeles  to  the  effect  that  said  com- 
pany owned  a  truck  closriy  answering  to  Che 
description  of  tbe  trixS:  Inviflved  In  flils  ais 
ddent,  and  that  said  tmtk  made  a  trip  to 
Pasadmia  loaded  with  furniture  on  the  morn- 
ing of  tbe  aeddent  Tbe  question  of  tte 
idenUty  of  fba  truck  Inndved  In  the  actd- 
dmt  was  one  of  tbe  principal  issaes  at  the 
trlaL  No  Buffldent  reason  is  disposed  by  tbe 
affldaTit  why  tbie  testimony  of  these  two  wit- 
nesses could  not  have  be«i  produced  at  tbe 
trial.  If  a  dfllgent  effort  bad  bem  made  to 
procure  tt. 

"l%e  claim  of  newly  dtseovered  evidence  war- 
ranting a  new  trial  Is  naiverssUy  looked  upon 
by  the  oourts  with  dlstmst  and  ^sfavor.  Pab- 
Uc policy  demands  that  a  litigant  should  be 
compelled  to  exhaust  every  reasonable  effort  to 
produce  at  his  trial  all  eating  evidence  in  his 
behalf  People  v.  Byrne,  160  Cal.  217,  225, 
116  Pac  621,  525. 

"In  order  to  obtain  a  new  trial  becaase  ot 
newly  discovered  evidence,  the  applicant  must 
show  that  he  nsed  reasonable  diligence  to  dis- 
eover  it  priw  to  tbe  trial  and  that  he  failed  to 
diseovOT  It  and  did  not,  in  fact,  know  of  It  In 
time  to  produce  it,  or  In  time  to  apply  tor  a 
continaance  in  order  that  be  might  produce  it, 
at  the  trial."  Pollard  v.  Rebman,  1(G  Cal.  633, 
636.  124  Pac,  235,  237;  Gallatin  v.  Coming 
Irrigation  Co.,  168  CaL  40B,  420,  120  Pac  804, 
Ann.  Gas.  1914A.  74. 

Furthermore,  this  evidence^  If  It  had  been 
produced,  would  have  beat  mertiy  comolative 
to  other  evidence  which  was  jwoduced  by  de- 
fendant qxm  the  trial.  The  question  before 
the  trial  court,  where  the  newly  discovered 
evidoioe  Is  simply  cumulative.  Is— 
"wfaetiier  If  seob  evidence  had  been  presMited 
ee  tiie  trial  of  tbe  eavse  it  would  probably  have 
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l^odoeed  a  different  nwdt.  Tbe  detemdnatlim 
of  that  qnestloai  is  pecnl^rly  within  the  province 
ot  the  trial  court  It  Is  a  matter  addressed 
wholly  to  Its  dlscretifm,  and  as  a  g«ieral  propo- 
sition whether  Its  mling  is  favorable  or  onfavor- 
able  on  a  motion  for  a  new  trial  based  on  newly 
discovered  evidence  which  appears  to  be  merely 
cumulative,  that  discretion  wUl  not  be  reviewed, 
except  for  maoifart  abuse."   OahiU  v.  B.  B.  d; 

L.  Stone  Co.,  167  OsL  126,  136,  188  Pac 
712.  716. 

There  is  here  no  ahowlng  of  abuse  of  dis- 
cretion by  the  trial  court  In  denying  the 
motion  for  new  trial  on  this  ground. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

Weconcnr:  OONB&T,  P.  J.;  JAHBB.  J. 


PEOPIiB  V.  NICHOLS.   (Cr.  454.) 

(District  Court  of  Appeal,  lUrd  District  Cali- 
fornia.   Dee.  2,  1018.) 

1.  BUBSUST  ^341(1)  —  BTXnKNCB  —  Suiii- 
OZKITOT. 

Bvidenes,  while  not  Insnffldcat  as  a  natter 
of  law  to  support  a  verdict  of  guilty,  not 

so  overwhelming  or  of  to  convincing  a  char- 
acter in  proof  of  defendant's  connection  with  , 
burglary  as  to  compel  reviewing  court  to  say 
that  no  other  verdict  could  have  been  reason- 
ably found. 

2.  Cedovax.  Law  4s>1172C2)— Buohkous  In- 

StBUOnON— BXVKBSIBZJB  BBBDB. 

In  view  of  slight  evidence  of  defendant's 
guilt,  it  was  prejudicial  error  to  instruct,  in 
substance,  tbat  unexplained  possession  of  goods 
immediately  or  soon  after  burglary  is  presump- 
tive evidence,  not  only  that  defendant  stole  the 
goods,  bat  that  he  made  use  of  the  means  by 
whidi  access  to  tiiem  was  obtained. 

5.  BvBaz.ABT  •8=»29— BuBDEN  Or  Pboof. 

Hie  presumption  of  guilt  arising  from  the 
unexplained  possession  of  goods  obtained  by 
means  of  burglary  is  inaufiScient  to  cast  the  bur- 
den of  proving  innocence  upon  accused. 

4.  BTTBOuaT  «s>38,  42(1)— Bvxokhob— Sum- 

OIENOT. 

Unexplained  possessliKi  of  goods  obtained  by 
burglary  is  a  drcumstanos  proper  tor  the  Jury 
to  consider,  but  is  InsuffldMit  to  Justify  a  ver- 
dict of  guilty. 

6.  BUBQUBT  «S»46(7>-nKBXPI.AXinD  FOSSBS- 
BlOIf— InSTBDOnon— EVIDENOB. 

Evidence^  in  prosecution  for  burglary,  Aeld 
insufficient  to  Justify  the  giving  of  Instruction 
with  reference  to  unexplained  possession  of  tiie 
goods  obtained  by  the  burglary. 

Appeal  ttom  Superior  Gour^  San  Joaquin 
County ;  D.  M.  Young,  Judg& 

D.  a  Nidiols  waa  convicted  of  horgUury, 
and  be  apiiealfl.  Beveraed  and  remanded. 
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Joseph  H.  Tam,  Walter  P.  Lynch,  and 
Frank  A.  Henning,  all  of  Stocfeton,  tor  ap- 
pellant 

V.  S.  Webb,  Atty.  Qea.,  and  J.  Chas.  Jones, 
Deputy  Atty.  for  the  PwsHa. 


HART.  J.  The  deCmdant  was,  by  InfOr^ 
matlon  filed  by  tbe  district  attorney  of  San 
Joagnin  county.  In  tbe  snperlor  conrt  here- 
of, jointly  charged  with  one  John  Wilson 
with  the  crime  of  burglary.  Against  him, 
as  was  llkewlae  done  as  to  his  cod^endant, 
a  prior  'ccmvlctlon  of  burglary  was  diarged 
In  said  Infonnatlon.  Upon  hla  arraignment, 
he  admitted  the  prior  oonvlctiai  charged  in 
tbe  Information  and  pleaded  not  gnll^  to 
the  crime  for  which  be  was  Informed 
against  Upon  a  trial  of  tbe  diarge,  be  was 
oniTlcted,  and  it  is  from  the  Judgment  of 
conviction  and  the  order  denying  his  motion 
toT  a  new  trial  that  these  appeals  are  prose- 
cuted. 

Two  points  Cor  a  reversal  are  made,  vis.: 
<1)  That  tbe  evidence  does  not  support  the 
▼erdlct;  (2)  that  the  court  erred  to  the  prej- 
udice of  the  accused  In  one  ctf  its  tnatruo 
tlons. 

The  crime  charged  was  committed  In  the 
dty  of  Stockton,  at  between  T  and  8  o'clock 
of  the  evening  of  February  28,  IdlS.  Tbe 
*  honse  allied  to  have  been  burglariously  en- 
tered was,  at  tbe  time  of  the  commission  of 
the  crime,  occupied  oaet  W.  L.  Walker 
and  wtf&  There  were  taken  from  one  of  the 
rooms  of  the  bouse  a  suit  of  underclothes, 
five  or  six  shirts,  a  finger  ring,  a  watdi,  a 
teacelet  and  some  cigars. 

It  appears  that  Bernard  Pbelan,  a  vedal 
agent  or  officer  of  tbe  Southern  Pacific  Com- 
pany at  Stockton,  left  that  dty  on  the  night 
of  Fetunary  2ttth.  taking  the  11:16  p.  m. 
train,  and  went  to  tjw  town  of  Tracy,  a  rail- 
road town  situated  a  f6w  miles  south  of 
Stockton.  Upon  the  stopping  of  said  train 
at  Tracy,  the  officer  observed  the  defendant 
and  his  codefendant,  Wilson,  in  tbe  act  of 
leaving  the  "gondola  car,**  attadied  to  the 
said  train.  Wilson  was  carrying  a  valise  or 
suit  case,  and  the  defendant  was  carrying 
no  packages  of  any  kind.  P^an  took  tbe 
two  men  to  tbe  baggac^room  of  the  railroad 
statim  and  questiosed  than  as  to  where 
they  came  ftom,  eta  Tbe  defoidant  said 
that  he  came  frnn  Sto(&ton  on  the  train  re- 
ferred to  and  that  he  and  bis  companion, 
Wilson,  met  for  the  first  time  oa  said  train. 
Phelan,  assisted  by  another  railroad  officer, 
who  was  present  when  the  two  men  wen 
taken  ciharge  of.  opened  and  examined  tJie 
vflllse  and  therdn  tound  a  suit  of  clothes,  a 
pair  of  pantaloons,  and  several  boxes  ct 
ctfcars.  The  two  men  were  then  taken  to 
Stockton  t7  Phelan  and  there  lodged  in  tbe 
county  jail. 

One  Soltnaon  Silver,  a  pawnbrtAer  and 
secondhand  dealer  In  the  dty  of  StocktM. 


testified  that,  on  the  nlt^t  of  the  bnrglary 
and  within  a  very  brief  time  after  tbe  crime 
was  shown  to  have  been  committed,  a  party 
came  into  his  place  of  business,  and,  giving 
the  name  of  Brown,  offered  tor  sale  a  watch 
and  a  finger  ring,  which  were  identified  by 
Walker,  the  owner,  as  among  the  articles 
taken  from  his  house  lay  tbe  party  or  parties 
entering  It.  Sliver  bought  the  watch  and  the 
ring,  and  his  son,  who  was  present  at  the 
pawnshop  at  the  time  of  the  transaction, 
made  a  memorandum,  in  a  book  kept  by  Sil- 
ver for  that  purpose,  of  the  transaction  and 
Inserted  In  said  book  a  general  description 
of  the  seller  and  the  clothes  that  he  then 
wore.  Said  Silver  farther  testified  that  he 
was  quite  certain  that  Nichols  was  the  parts 
who  sold  him  the  watch  and  the  ting.  Sil- 
ver's sou  was  not  ao  certain  that  IQdMilii 
was  the  man. 

The  defendant  testified  that  he  bad  noUi- 
ing  whatever  to  do  with  the  commission  of 
tbe  burglary  and  positively  denied  that  be 
sold  the  watch  and  the  ring  to  Sliver.  Nicb- 
olB  further  testified  that  at  Stockton  he  took 
the  train  from  which  he  was  seen  to  leave 
<^cer  Phelan  at  Tracy;  that  he  bad 
ner^  before  met  his  codefeudant  Wilson, 
until  the  latter  boarded  the  "gondola  car,** 
In  which  he  was  riding,  at  I^athrop,  a  station 
situated  between  Stodcton  and  Tracy. 

Wllacm.  Nichols'  codefmdant  admitted 
that  be  committed  tbe  burglary  and  took 
from  Walker's  bouse  a  number  of  articles, 
among  whldk  were  the  watch  and  the  ring 
referred  to,  but  positively  dedared  that 
Nichols  had  absolutely  nothing  to  do.  with 
the  burglary  and  was  not  tbe  man  who  sold 
the  watch  and  the  ring  to  Silver.  Wilson 
fnrttter  tastiflea,  oorroborattag  Wdiols,  that 
tbe  latter  and  he  lud  nevw  before  met  nntli 
he  (Wilson)  boarded  the  "gondola  car"  at 
lAtlivop.  Wilson  also  teatlfled  that,  within 
less  tlian  an  hour  after  be  entered  Walker'a 
honse  and  took  therefrom  a  bumber  of  arti- 
cles, he  met  on  one  of  the  streets  <tf  Stockton 
a  man  with  whom  he  had  previously  beoonui 
acquainted  and  known  to  bSra  as  "Bxownle" : 
that  on  meeting  "Brownie,"  1m  requested 
him  to  take  tlie  wntdi  and  the  ring  to  some 
pewnabcip  snd  sdl  ttwm;  tbat  "Brownie 
did  take  tlie  watch  and  the  rii^  to  SUvk's 
Ittwnshop  and  there  disposed  of  Qiose  artl- 
des.  Tills  man  "Brownie^*  was  not  produoed 
as  a  witness  at  the  trial  at  tbe  d^inidant 
In  this  connection  It  may  be  added  Oiat  a 
few  days  after  bis  arrest,  WUaon  stated  to 
the  asslBtont  district  attmney.  In  tbe  i^res- 
ence  and  hearing  of  oth^  that  it  was  be 
who  sold  Silver  the  watdi  and  the  ring. 

[11  The  above  is  a  statement  In  snbstanee 
of  all  the  evidence  that  was  broi^t  before 
the  jury  by  botli  tbe  prosecution  and  ttie  de- 
foue.  We  would  not  say  as  a  matter  of  law 
Hiat  12ie  evidnee  does  not  alfMd  snffldent 
WPort  to  ts»  verdict;  Imt  w«*ar«  required 
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to  ny  that  Out  presented  I17  tbe  peoiAe  in 
support  of  the  Qieoxy  of  the  gnllt  of  the  de> 
fendant  Is  hy  no  means  orerwhehnlng  or  of 
so  convlndng  a  dutracter  In  proof  of  the  de< 
fendanPs  connection  wlfb  the  crbne  charged 
as  to  compel  a  reviewing  ctrart  to  say  that 
no  other  verdict  nnder  the  evidence  oonld 
reasonably  have  been  retnrned.  The  whole 
case  of  the  people.  It  will  be  noted,  practi- 
cally rests  upon  the  Ideatiflcatlon  by  the 
witness  Solomon  Sliver  of  the  defendant  as 
the  party  who  sold  him  the  watch  and  the 
ring,  and  Silver's  te^mony  does  not  ^ipear 
to  be  altogettkw  satlafoctory.  Of  coorse, 
there  were  the  ether  cArcnmstances,  vis., 
that  the  defmdant  was  In  Stockton  when  the 
bn^ilary  was  committed  and  that  he  was 
ftnind  in  tbe  company  of  Wilson,  who  admit- 
ted responsibility  for  the  crime;  yet  It  Is 
maniftat  tibat  Oiese  drcomstances  acqnlrtf 
their  evidmttary  importance  largely  from 
Solomon  Tver's  tdentlflcatton  of  the  defend- 
ant as  the  man  who  sold  him  the  articles 
mentioned  and  would  not  taken  altme,  be 
regarded  as  of  snlBelent  force  to  justify  the 
conviction  of  the  defendant  of  complicity  In 
the  crime. 

Thus  we  have  reviewed  the  evidentiary 
features  of  the  case,  not  because  we  thhik 
that  there  Is  not  enough  in  the  evidosoe  to 
8upp(»t  tbe  verdict,  bat  because  of  an  in- 
struction which  the  court  incorporated  into 
Its  dbarge  to  the  Jury  and  to  which  the  de* 
rmdant  here  makes  the  objection  that  It  not 
only  Involves  an  erroneous  statement  of  the 
law,  bnt  that  it  was  highly  prejudicial  to 
the  accused.  The  Instruction  tbna  reads: 

"The  court  InstrocU  you  that  where  goods 
have  been  feloolouslr  taken  by  means  of  a  bar- 
l^ry.  and  cither  Immediately  or  soon  after  are 
found  in  the  poasaasion  of  a  person  who  gives 
a  bJae  account,  or  refoses  to  give  any  account, 
of  the  manner  In  which  he  came  into  the  poe- 
session,  proof  of  such  poasession  and  gallty  con- 
dact  Is  presumptive  evidence,  not  only  that  ho 
stole  tbe  goods,  bnt  that  he  made  use  of  the 
means  by  which  access  to  diem  was  obtained." 

(3]  There  .can  hardly  be  any  doubt  that 
the  instruction  does  not  contain  a  correct 
statonent  of  any  rule  of  law  as  an>Ucable 
to  criminal  cases,  and  there  can  be  no  less 
reason  for  doubting  that,  in  view  of  the 
aiifl^  evtdmce  of  the  detoidan^s  guilt  of 
the  crime  of  whldi  he  stands  convicted,  the 
Instruction  must  have  operated  prejudicially 
against  the  accused  in  the  minds  of  the  jury. 

IS,  4]  If,  by  said  instruction,  the  court  in- 
tended to  dedare,  as  reasonaUy  the  Instruo- 
tl<ni  may  be  Interpreted  to  mean,  that  the 
law  la  that  the  unexplained  possession  of 
goods  shown  to  have  been  stolen  from  a 
building  bui^larlottsly  entered  fbr  that  pur- 
pose Is  conclusive  ev1d«ice  of  the  guilt  of 
the  dtfendant  ot  the  crime  of  burglary,  or 
that  be  ts  gnlll7  of  having  stolen  tbe  ^lods, 
then  dearly  it  Is  obnoxious  to  the  objection 
that  it  involves  an  Instruction  upon  ques- 


tions of  tact  and  la  consequently  an  Inva^n 
of  the  oonstltotlonal  function  of  the  jury 
and  to  the  farther  objection  that  there  Is  no 
rnctx  presumption  of  law.  If,  however,  this 
was  not  the  purpose  of  tbe  Instruction,  or, 
assuming  that  It  could  not  be  so  construed 
as  to  convey  audi  a  meaning,  still  it  Is  plain- 
ly subject  to  tbe  objection  that  It  Involves 
the  statement  or  at  l^st  tends  to  convey  the 
notton  that  tbe  presumption  of  guUt  arising 
from  the  unexplained  possession  of  stolen 
goods  is  sufficiently  satlsfiictory  as  in  proof 
of  gnllt  to  cast  the  burden  ot  provli^  his  In- 
nocoice  upon  the  accused.  Of  course,  that 
is  not  the  law.  It  is  not  true,  as  a  legal 
proposition,  nor  does  It  necessarily  follow  as 
a  matter  of  fact,  that  a  party  who,  shortly 
after  the  crime,  la  committed.  Is  found  In 
the  posooeslon  of  stoloi  goods,  obtained  by 
tome  one  by  means  of  burglary,  and  foils  or 
refuses  to  give  a  satlsftctory  account  of 
audi  possession,  ctnnmitted  Oie  burglary  or 
even  obtained  the  goods  dishonestly.  As  for 
as  the  law  has  ever  gone  or  can  logically  go 
with  respect  to  tbe  fact  ot  the  possesslMi  of 
stotoi  goods  Xny  a  person  accused  of  the 
stealing  of  audi  goods  Is  that  tlie  fact  of 
such  possession,  unexplained.  Is  evidence 
which  It  Is  proper  f<H'  tlw  jury  to  consider 
in  detomlning  the  question  of  the  guilt  or 
Innocence  of  tbe  aocosed.  In  other  words, 
sndk  poBsesed<m,  uneor^alnedt  merely  affords, 
If  any  at  all,  a  very  remote  inf^ence  of 
guilt,  and  whether  such  inference  may  ac- 
quire any  probative  significance  or  eviden- 
tiary value  in  tlw  estaMishment  of  ttie  guilt 
of  the  accused  must  d^wndl  upon  the  dmr* 
acter  or  nature  ot  other  incriminatory  cir- 
cumstances, if  any  be  showa  At  any  rate, 
as  above  stated,  and  as  the  Stutreme  Court 
declared  In  People  v.  Bmer,  137  Gal.  563, 
564,  70  Poc.  671,  672 : 

"EMdence  of  the  recent  unexplained  posses- 
don  of  stolen  property,  standing  alone,  Is  not 
sufBcient  to  Justify  a  verdict  of  guUty,  even  In 
a  case  of  larceny,  and  the  court  is  not  Justified 
In  intimating  to  the  juiy  that  a  'definite  pre- 
sumption of  guilts  could  arise  upon  any  such 
state  of  facts.'* 

[C]  It  may  be  added  that  the  instruction 
is  vulnerable  in  another  view,  and  that  is 
Uiat  there  Is  no  evidence  to  which  It  Is  ap- 
plicable, ^e  only  evidence  in  the  record 
that  the  defendant  ever  had  possession  of 
the  watdi  and  the  ring  Is  that  whidi  was 
brouf^t  in  through  the  tesOmony  of  the 
pawnbroker.  Hiere  la  nd  tesUmony  that  the 
pawnbroker  asked  the  defendant  how  he  ob- 
tained the  artldes  or  from  whom  he  obtain- 
ed them,  assuming  that  the  defendant  was 
tbe  party  who  sold  them  to  the  pawnbroker. 
After  his  arrest,  the  defoidant  at  all  times, 
not  only  dmled  oomplidty  In  the  burglary, 
bnt  denied  that  it  was  be  who  sold  the  watdi 
and  the  ring  to  the  pawnbnAer.  His  poid- 
tion,  thwMore^  was  sndi  that  there  was  no 
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oocaBlon  fbr  htan  to  aoooant  for  the  posses- 
sion of  the  property  or  to  refuse  to  do  so. 
Tbere  wm^  In  shor^  no  explanation  for  blm 
to  make  with  reference  to  the  articles.  If  he 
was  the  party  who  took  the  artldes  to  the 
pawnbroker  and  the  latter  had  asked  him 
where  and  how  he  came  Into  their  possession 
and  he  had  etfber  refused  to  eiqilaln  ta  was 
diown  to  bare  given  a  false  account  of  lu>w 
he  obtained  possesion  of  the  propaty,  <»*  If 
he  had  been  apprehended  by  an  office  or  the 
owner  of  the  property  ^Ui  the  articles  In 
his  possession  and  had  refused  to  exidaln 
his  possession  or  giTcn  an  nntmthfnl  state- 
ment thereof  then,  In  ^tber  erait,  we  would 
hare  a  case  where  a  pnq>erly  framed  la- 
stmctlon  as  to  the  unexplained  possession  ct 
stolen  property  would  have  been  perUnoit 
But  no  mdi  a  aituatitm  as  Is  cowed  by 
either  of  the  supposlttaons  eases  Is  presmted 
here. 

The  court's  charge  was  otherwise  a  correct 
and  ftilr  statement  of  the  principles  apidlca* 
ble  to  the  case  as  It  was  disclosed  the 
prooft^  and.  If  the  evldoice  of  guilt  had  been 
so  clearly  shown  as  to  warrant  the  oowdu- 
slon  that  no  other  verdict  but  that  of  guUty 
could  justly  have  been  found  and  returned, 
it  Is  very  probable  that  tlie  erroneous  In- 
strnctlon  above  considered  could  wdl  be  de- 
clRfsd  to  have  bera  ianocnons  in  Its  effect 
upm  the  substantial  rlfpits  of  the  accused. 
But,  as  stated,  we  cannot,  in  view  of  the 
very  slight  proof  of  guilt  made  against  the 
accused,  see  bow  we  may  justify  ourselves 
in  saying  that  the  Instruction  did  not  result 
In  preventing  a  fair  and  impartial  considera- 
tion of  the  case  1^  the  jury. 

The  judgment  and  the  order  appealed 
from  are  therefore  reversed,  and  Oie  cause 
remanded* 

We  concur:  OHIPlfAN,  P.  J.t  BUBr 
NBTT,  J. 


ROSENBEBO  V.  BSTAIL  CLEBKS*  ASS'N, 
LOCAL  428,  et  aL    (Civ.  2628.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Dec  4,  19l!&.) 

1.  iNjuNonoH  4=»101(2)  —  Snixxfl  —  Bor- 
oorm 

While  coercion,  menace,  or  Intimidation  can- 
not be  used  to  oiforce  a  boycott,  strikers  may, 
where  no  contractual  obUgati<n  Interferes,  pre- 
sent their  canoe  1^  peaoafnl  pmsnaaion  and  ar* 

gxaneat, 

2.  HTjrTTHcnozr  «s»101(a)— Snms— Pioxxr- 
ivo. 

Kcketfaig  by  sbrikers  in  its  very  nature  tends 
to  and  does  accomidlsh  Its  object  by  the  lllegi^ 
imate  means  oi  physieal  Intimidadon  and  fear, 
and  wDl  be  enjoined. 


BBPOBnOB  fOaL 

Appeal  from  Superior  Gourt,  Santa  Clara 

County;  P.  V.  Cknbey*  Judge. 

Action  by  Samuel  Boaenberg  against  the 
Betail  Clerks*  Association,  Local  428,  J.  W. 
O' Sullivan,  president,  A.  Franklin,  secretary, 
and  others.  FrtMU  a  judgment  granting  only 
part  of  the  relief  demanded,  plaintiff  a|^ 
peals.  Modified  and  affirmed. 

B.  11  Boseathal,  of  San  JTos^  for  ai^- 
lant 

Grant  B.  Bennett,  of  Ban  Jose^  for  re- 
spondents. 

PER  CURIAM.  Plaintiff  herein  sought 
and  obtained  an  injunction  against  defend- 
ants, the  RetoU  Clerks'  Association  and  oth- 
ers, preventing  them  from  barasslng  or  ob- 
structing him  in  the  operation  and  conduct 
of  his  business.  Being  dissatlsiied  with  the 
form  and  extent  of  the  Judgment,  plaintiff 
has  appealed  tberefrom,  and  he  claims  tliat 
such  Judgment  does  not  afford  him  th,e  par- 
ticular and  speeifle  relief  prayed  for  by  him 
In  his  complaint,  and  that  It  is  not  as  favor- 
able to  blm  as  the  findings  of  the  court  war- 
rant 

The  record  consists  of  the  Judgment  roll 
alone.  The  complaint  charges  that  the  de- 
fendants, in  pursuance  of  a  confederation 
and  combination  among  themselves,  attempt- 
ed to  Injure  and  ruin  plaintiff's  business  by 
placing  and  maintaining,  immediately  in 
frout  of  his  store,  pickets,  wearing  badges, 
who  accost  and  call  out  to  possible  patrons 
and  persons  passing  by: 

"This  is  an  unfair  bouse ;  It  is  unfair  to  o^ 
ganizcd  labor.  Don^t  patronize  It'* 

It  Is  further  alleged  that  by  the  presence 
of  said  pickets,  and  the  statements  made  by 
tbem,  many  of  plalntilTs  patrons  have  been 
Intimidated,  and  in  consequence  tb««of  have 
ceased  to  and  have  refrained  from  patronis- 
ing him,  and  that  they  will  continue  so  to 
do  aa  long  as  such  pickets  are  maintained 
In  the  Immediate  vicinity  of  plalntUTs  store, 
to.  his  irreparable  damage;  the  defendants 
b^ng  financially  Irresponslhle.  The  pra^r 
of  the  complaint  asks  that  defendants  be 
restrained  and  enjoined  from  furOm  com- 
mission of  the  acts  complained  of. 

The  answer  consists  of  general  dentals. 
After  trial  the  court  announced : 

"That  permanent  Injunction  issue  In  the  form 
of  the  modified  order  made  as  reported  in  Gold- 
berg-Bowen  Case,  149  CaL  Reports  at  page 

435." 

Thereafter  findings  of  fact  and  condu- 
slons  of  law  and  judgment  were  [wesented 
by  plaintiff  and  adopted  by  the  court,  with 
the  single  aceptlon  of  a  finding  to  the 
feet  that  the  conduct  complained  of  Inttml- 
dated  customers  and  oonstituted  a  threat 
or  menace.  -The  judgment  as  glvok  restrain- 
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ed  d^endants  from  Interfering  with,  harass- 
ing, or  obaftmctlng  plaintiff  in  the  conduct 
of  bts  business  by  means  of  threats,  men- 
aces, or  intimidation  through  pickets  in  or 
about  plaintlfTs  place  of  business. 

It  is  tbe  claim  of  plaintiff  tbat  the  Judg- 
ment as  given  means  nothing  and  la  without 
force,  for  the  reason  that  the  acta  complain- 
ed of  are  not  found  by  the  court  to  con- 
stitute either  a  threat,  menace,  or  intimida- 
tion, and  that  he  is  entitled  to  a  judgment 
upon  the  issue  that  patrons  were  Intimidated 
by  the  admitted  utterances  of  tbe  pickets, 
and  on  account  of  such  lotlmldation  refrain- 
ed from  patronizing  bim.  It  Is  for  this 
reason  that  the  claim  Is  made  tbat  the  Judg- 
ment is  not  supported  by  the  findings  and 
^ould  be  set  aside. 

[1,2]  The  question  presented  Involves  the 
subject  of  peaceful  picketing.  The  right  of 
united  labor  to  enforce  a  boycott  by  means 
of  peaceable,  oral  persuasion,  and  to  Induce 
those  sympathetic  with  such  a  cause  to  re- 
frain or  withhold  their  patronage  from  an 
employer,  is  one  that  has  received  extended 
confederation  from  the  courts,  and  the  ded- 
slons  upon  the  subject  are  widely  divergent. 
This  principle,  however,  is  not  one  of  first 
Impression  is  this  state.  The  manner  and 
extent  to  which  organized  latrar  may  strike, 
the  means  that  may  be  employed  in  further- 
ance thereof,  and  the  respective  rights  of 
employer  and  employ^,  are  subjects  which 
have  received  elaborate  consideration  by  our 
Supreme  Court.  Parkinson  y.  Building 
Trades  Council,  154  Cal.  581,  98  Pac.  102T. 
21  L.  B.  A.  (N.  S.)  550,  16  Ann.  Cas.  1165; 
Pierce  v.  Stablemen's  Union,  156  Cal.  70,  103 
Pac.  324 ;  Goldberg-Bowen  v.  Stablemen's 
Union,  149  Cal.  429.  86  Pac  806,  8  L.  R.  A. 
<N'.  S.)  460,  117  Am.  St  Bep.  145,  9  Ann. 
Cas.  1219.  It  Is  unnecessary  to  discuss  tbe 
principles  reviewed  and  established  In  these 
cases.  It  being  sufficient  for  the  purposes  of 
this  case  to  say  that  while  coercion,  menace 
or  intimidation  cannot  be  resorted  to  tor  the 
purpose  of  enfon^g  a  boycott,  strikers  have 
an  unquestionable  right,  where  no  contrac- 
tual obligation  interferes,  to  present  tbelr 
cause  by  peaceful  persuasdon  and  argument 
The  question  whether  picketing  is  a  peace- 
ful and  lawful  means  Is  one  that  has  also 
recelred  frequent  Judldal  consideration. 
The  cases  In  different  Jurisdictions  are  not 
harmonious  upon  the  question.  Some  of  the 
Gonrts  have  recognized,  or  at  least  do  not 
deny,  ttiat  picketing  may  not  be  unlawful. 
The  wdght  of  authority,  howerer,  and  ttie 
growing  tendency,  la  to  accept  Qie  contrary 
Tlew,  and  to  regard  pldntlng  as  lnheraitl7 
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illegal,  for  the  reason  that  It  Is  Inseparably 
associated  with  acts  that  are  Indisputably 
illegal.  Accordingly,  it  has  been  held  that 
there  Is  no  such  thing  as  peaceful  picketing 
any  more  than  there  can  be  peaceful  mob- 
bing. Atchison,  etc.  By.  Co.  t.  Gee  (C.  C.) 
139  Fed.  582.  In  harmony  with  this  view 
is  the  conclusion  reached  by  our  Supreme 
Court  in  Pierce  v.  Stablemen's  Union,  156 
Cal.  70.  103  Pac.  324,  where  it  is  held  that 
equity  will  -  enjoin  striking  employes  who 
have  established  a  boycott  against  their 
former  employer,  from  maintaining  a  picket 
about  his  place  of  business,  upon  the  ground 
tbat  a  picket  in  Its  very  nature  tends  to 
and  does  accomplish  Its  object  by  the  illegiti- 
mate means  of  physical  Intimidation  and 
fear.  See,  also,  Com.  v.  Hunt,  4  Mete. 
(Mass.)  Ill,  38  Am.  Dec.  346;  Barnes  v.  Chi- 
cago Typographical  Union.  232  IlL  424,  83  N. 
E.  940, 14  li.  B.  A.  (N.  S.)  1018. 13  Ann.  Cas. 
54;  In  re  Langell,  17S  Mich.  30S^  144  N.  W. 
841.  60  L.  B.  A.  (N.  S.)  412,  and  note. 

This  being  so,  It  fbllowa  tk&t  as  the  trial 
court  found  tbat  defendants  committed  the 
acts  C(Hnplaitted  of  Judgment  should  hare 
been  rendered  In  accordance  with  the  pray- 
er of  the  oomplalnt,  declaring  tbat  such  aete 
constttnted  a  threat  or  menace  against  plain- 
tiff's customers,  and  def^ants  should  have 
been  enjoined  against  a  continuance  thereof. 
This  was  tbe  issue  raised  by  the  pleadings, 
and.  tbe  finding  having  been  in  plaintiff's 
favor,  he  was  entitled  to  a  Judgment  declar- 
ing that  his  patrons  were  InUmldated  by 
the  admitted  acts,  and  on  account  of  such 
Intimidation  were  restrained  from  patroniz- 
ing him.  Under  the  Judgment  as  rendered, 
defendants  l)eing  merely  prohibited  from  In- 
terfering with  or  obstructing  plaintiff  In  the 
conduct  of  hla  business  by  means  of  threats, 
menace,  or  Intimidation,  plaintiff  would  be 
compelled  in  order  to  enforce  his  judgment 
to  Institute  proceedings  upon  a  charge  of 
Tlolatlng  the  Injunction  on  the  assumptlm 
that  the  acts  complained  of  came  within  its 
terms.  This  was  the  mly  issue  In  the  pres- 
ent case,  and  it  should  have  been  finally 
disposed  of  by  the  Judgment 

rrom  what  we  have  said  it  follows  that 
the  judgment  appealed  from  Is  too  general 
in  Its  terms  and  does  not  answer  the  require- 
ments of  the  findings.  It  la  therefore  or- 
dered that  the  lower  court  modify  Its  Judg- 
ment by  entering  one  In  favor  of  plaintiff 
In  accordance  with  the  findings  of  tbe  court 
and  in  conformity  with  the  views  herdn  ex- 
pressed, and  with  this  modification  the  Judg* 
ment  Is  affirmed. 
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rHiDBW  T.  SHATTUCK  ft  NDOIO  WABB- 
HOUSE  00.   (OlT.  2696.) 

(IMrtxiet  Court       Appeal,  Second  District, 
DMOiOn  1.   CaUforala.  Dee. 
4.  191S.) 

1.  Nbouoxnoi  ^>186(31)  —  Cohtbibutobt 

NEOLiaEITCB  — As  PBOXXHATB  CAUSB— JUBt 

QuisnoN. 

ABsmning  that  an  inspector  of  elevators 
was  negligent  in  not  looking  at  a  railing  be- 
fore grasping  it  to  puU  himself  onto  the  floor 
from  erosshead  on  elevator,  he  cannot  be  held 
gdlty  of  eontribntor;  negligence,  as  a  matter 
of  law,  unless  the  evidence  establishes  that  he 
eoold  havs  sesn  the  defecUve  condition  ttf  the 
railing  if  In  bad  looked. 

2.  TUvauamoE  <s>18e(27)  —  Goittbibutobt 
JCEOLxoENCB-nJirBr  QuEsnoir. 

Whether  an  Inspector  of  devators  was 
guilty  of  contrfinitory  negligence  in  not  see- 
ing that  a  railing  which  he  took  hold  of  to  poll 
himself  to  a  floor  from  the  erosshead  of  an 
elevator  was  defective  held  for  jnry. 

8.  WiTITESBEB    ^»87(1)  —  KnOWLBDOE  OF 

Facts. 

In  an  action  by  an  elevator  Inspector  for 
personal  injnriei  oeeaaloned  by  the  giving 
away  of  a  railing  when  he  was  attemptfaig  to 
pull  himself  to  a  floor  from  erosshead  of  an 
elevator,  sustsining  aa  objection  to  a  qnes- 
tion  "For  what  purpose  ;ivere  the  guard  rails 
around  the  elevator  shaft  originally  put  there?" 
was  proper,  where  no  foundation  was  laid  by 
showing  that  the  witness  had  any  knowledge  of 
the  original  conatmctlon. 

4.  Trial  <3=>194{lfl)— iNsrauonoKS. 

An  instruction  on  right  of  plaintiff  to  as- 
sume that  guard  rail  would  stand  strain  of 
taking  hold  of  it  while  he  stepped  off  of  top 
of  cage  of  elevator  held  not  one  upon  a  ques- 
tion of  fact,  except  such  as  were  hypothetical* 
ly  stated  therdn,  and  thsrsby  snbinitted  to  the 
Jury  for  Its  determination. 

6.  Neouoenoe  ^s>196(28)— BUVATOB  Bah^ 
IKQ— Jtot  QUESnON. 
In  an  action  by  an  Inspector  of  elevators, 
injured  by  the  giving  away  of  a  railing  whldi 
he  grasped  while  attempting  to  pull  himself 
from  the  erosshead  of  an  elevator  onto  a 
floor,  whether  the  defendant  was  negligent  in 
the  construction  of  a  railing  which  would  give 
away  when  used  In  such  manner  held  tor  the 
jury. 

Appeal  from  Superior  Gonrt,  Los  Angeles 
County;  Paol  J.   McCormlck,  Judge. 

Action  by  B.  C.  Flldew  against  the  Sbat- 
tndc  &  Nlmmo  Warehouse  Company.  From 
a  judgment  In  favor  of  plaintiff  and  an  order 
denying  Its  motion  for  a  new  trial,  def^dant 
airpeals.  AfBrmed. 

J.  Kail  Lobdell  and  Bay  B.  Nlmmo,  both 
ot  Los  Angles  (Douglas  L.  Bdmcmda,  of  Lob 
Angeles,  ot  counsel),  for  appellant 


B.  T.  Ligbttoot,  of  Los  Angeles,  for  re- 
spondent. 

BfTBBS,  Judge  pro  tern.  The  dtf^ant 
amteals  from  a  judgment  against  It  and  from 
an  Older  denying  Its  motion  for  a  new  trial, 
after  ver^ct  In  fovor  of  plalntlfT  In  an  ac- 
tion to  recover  damages  for  personal  Injuries 
alleged  to  bave  been  sustained  by  plalntUT  as 
a  result  of  dtfendant's  negligence. 

Defoidant  was  the  owner  of  a  warehouse, 
three  stories  in  helgbt,  in  Los  Angeles,  CaU 
In  the  central  portion  of  wbicb  was  ood- 
Btrocted  a  freight  elevator  consisting  of  an 
open  platform  about  14  feet  aqnare,  attadwd 
by  nprii^ts  at  dtber  end  to  a  crosdiead.  con- 
sisting of  a  12  by  12  beam,  14  feet  in  lengtb, 
eadi  end  of  whldi  fitted,  Into  guides  whicb 
extended  vertically  up  and  down  the  rides  of 
tbe  elevator  abaft,  the  guides  b^g  fastened 
to  vertical  beams  known  as  guldeposts.  The 
erosshead  was  about  10  feet  above  the  idat- 
form  of  the  elevator,  which  had  no  other  cov- 
ering or  inclosujre.  The  elevator  shaft  was 
not  indoeed,  except  that  there  were  at  eadb 
floor  sliding  gates  opposite  the  north  and 
south  sides  of  the  opening  and  two  railings 
on  eadi  of  the  east  and  west  rtdes.  The  rail- 
ings were  respectively  1%  and  3  feet  above 
tbe  floor,  and  consisted  of  pieces  of  2  by  4 
scantling,  one  end  at  which  was  nailed  to  an 
upright  support  at  the  comer  of  the  levator 
shaft  and  the  other  end  to  the  inside  of  the 
guldepost  or  upright  beam  upon  whldti  the 
guides  for  the  elevator  were  fiistened. 

Plaintlfl  was  an  inq^ector  of  devators  la 
the  employ  of  the  Otis  Elevator  Company, 
which  was  under  contract  with  tbe  defend- 
ants to  InqKCt;  oH,  and  grease  these  eleva- 
tors, and  it  was  while  lo  mgaged  ttiat  he 
was  Injured.  He  had  just  oonQleted  greasliM^ 
the  guides  on  one  side  of  the  elevator  alhaft, 
to  do  widdi  It  was  necessary  to  stand  uiKm 
the  end  of  the  erosshead.  The  levator  had 
been  stoi^^ed,  with  Us  platfimn  about  S  feet 
above  the  lev^  of  the  first  floor,  tbr  the  pur- 
pose of  unloading  some  freight  upon  a  truck 
standing  there.  This  left  the  top  of  the 
erosshead  about  20  Indies  below  the  secmki 
floor.  In  attempting  to  step  from  Oie  cn» 
head  to  the  secmd  floor  plaintiff  took  hold 
of  the  top  guard  raU  and,  pladi^  all  his 
weight  thereon,  attempted  to  lift  hlmsdf  up 
to  the  second  floor.  Tba  nails  which  bdd 
tbe  guard  rail  la  jtoce  gave  way,  and  idaln- 
tttr  was  precipitated  to  the  platform  of  the 
elevator,  sustaining  the  Injuries  tor  whldi  be 
sued. 

Ai^llanf  s  flrst  contentton  la  Out  the  trial 
court  erred  in  overrhUng  defendant's  motton 
for  nonsuit  for  the  reason.  It  contends,  that 
It  appears  from  the  evidence  that  plalntUE 
was  guilty  of  contributory  n^Ugence  aa  a 
matter  of  law.  nils  Is  predicated  on  plain- 
tifCa  own  testimmiy,  portions  of  lAlcli  are 
as  follows: 


^s>For  otb«r  oaiw  les  same  tople  ud  XBT-NXniBSR  fai  all  Ktgr-Nnmbved  XHgwti  and  ladaxss 
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"When  we  finished  greaaioc  then  I  attempted 
to  get  ofF,  on  the  eecood  floor,  and  In  h  doing 
I  had  to  step  np  on  the  floor,  and  tak«  hold 
of  the  TsU.  I  put  one  foot  19  to  take  hcdd  of 
the  rail;  had  to  take  the  oUier  foot  ofF  of  the 
crosahead  and  put  it  on  the  flowt  u>d  when  I  did 
that  the  rail  gave  way  and  let  me  drop  down 
headfirst  onto  the  floor  of  the  ^vator.  «  «  * 
As  I  was  standing  on  the  cross-beam  and  be- 
fore I  stepped  over  onto  the  second  floor,  I 
was  in  SQch  a  position  that  I  eonld  see  that 
top  railing.  I  eonld  see  bow  It  was  fastened 
to  the  beam.  I  dj4  not  look  at  it  to  aee  how 
it  vaa  fiaatencd.  Z  took  It  tor  graatad  tkat  it 
waa  fastened  right.  •  •  •  At  the  time  I  pnt 
my  Tight  hand  ap  to  take  bidd  of  the  rail  I  did 
not  teat  it  at  w  to  see  if  It  was  secure.  I 
then  followed  it  with  my  right  foot  without  test- 
ing it  to  aee  whether  it  waa  secarely  fastened 
or  not.  I  took  it  for  granted  the  ridl  was  se- 
curely fastened  withoot  eren  lo<AIng  or  test- 
ing it" 

It  further  awearad  that  idalfitifr  waa  an 
experienced  derator  Inapector  and  had  beoi 
engaged  in  regnlarly  Inapectlng  this  eleTat<»> 
for  several  months  prior  to  the  accident; 
that  be  had  never  before  gotten  off  this 
elevator  at  the  second  floor;  that  on  previons 
occasions  he  had  alighted  from  it  In  the  same 
manner  at  the  top  floor;  Oiat  this  waa  the 
most  practlcaUe  method  of  getting  off  from 
the  crosshead;  that  the  gnard  rails  at  the 
top  floor  were  apparently  of  the  same  cm- 
stractlon  as  tboae  at  the  second  floor. 

[1]  .^MEKllant  very  eameetly  contends  that 
It  clearly  appears  from  this  testimony,  not 
only  that  plaintiff  was  not  exercising  reason- 
able care,  but  that  be  was  not  exercising  any 
care  at  all;  that  a  rational  mind  could  not 
well  draw  any  other  conclusion  therefrom, 
and  that  therefore  he  waa  guilty  of  contrib- 
utory negligence  as  a  matter  of  law,  and  the 
uMisalt  should  have  been  granted.  But  proof 
of  plaintiffs  negligence  Is  not  alone  sufficient 
to  warrant  tlie  granting  of  a  nonsuit,  how- 
ever clear  that  proof  may  be.  In  addition 
thereto,  It  must  further  appear  that  plain- 
tUTs  negligence  contributed  proximately  to 
bis  Injuries.  Conceding  that  plaintiff's  negli- 
gence is  here  clearly  established,  we  must 
then  con^der  ttie  further  question  whether 
It  appeared  with  similar  certainty  that  if  be 
had  looked  he  would  have  discovered  the  de- 
fect which  caused  the  accident.  Unless  the 
evidence  establishes  this  second  element  also 
to  such  a  degree  of  certainty  that  but  one 
conclusion  can  be  rationally  drawn  therefrom, 
this  court  cannot,  and  the  trial  court  could 
not,  say  that  plaintiff  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law. 

[2]  As  to  the  manner  In  which  the  guard 
rail  was  fastened,  the  evidence  Is  conflicting. 
A'  witness  for  the  plaintiff  testified  that  It 
was  fastened  with  four  elgbtpenny  nails 
driven  through  the  two-Inch  thickness  of  the 
rail  and  thence  into  the  upright,  from  which 
it  follows  that  they  projected  into  the  upright 
only  aboat  ooe^ialf  ladi.  WitnessM  tor  ttw 


m 

defendant  testifled  that  it  was  fastened  with 
thlrtyiwnny  spikes.  This  latter  testimony,  of 
course,  must  be  disregarded  in  considering 
the  motion  for  nonsuit  PlaintUTs  witness 
testified  on  tliis  subject: 

"After  the  accident  I  examined  that  one  end 
[of  the  guard  rail],  and  only  found  fonr  e^ht- 
penny  nails  in  it  I  found  this  end  that  pulled 
away  with  Mr.  Flldew  bad  been  hammered; 
that  the  naila  were  sunk  in,  also  split  the  wood. 
It  was  a  crack,  I  don't  know  how  old  it  waa; 
it  looked  to  me  from  all  appearances  that  It 
was  an  old  crack," 

rrom  this  somewhat  meager  dlscrlptlon  we 
cannttf  say  that  It  clearly  appears  as  a  mat- 
ter of  law  that  if  the  plaintiff  had  examined 
the  guard  rail  even  with  great  care,  before 
trusting  his  weight  to  it,  he  would  have 'dis- 
covered that  It  was  Insecurely  fastened.  We 
conclude,  therefore,  that  the  motion  for  non- 
suit  was  properly  denied.  In  each  of  the 
cases  dted  by  appellant  In  support  of  Its  con- 
tention It  appears,  either  that  the  plaintiff 
had  actual  knowledge  of  the  defect  which 
caused  his  injury,  or  that  the  nature  of  it 
was  such  that  it  would  have  been  obvious  to 
him  upon  even  a  casual  Inspection.  This 
circumstance  sufficiently  distinguishes  those 
cases  from  the  case  at  bar. 

[3]  Appellant  contends  that  the  trial  court 
erred  In  sustaining  plalntifiTs  objection  to  the 
following  question  put  defendant  to  the 
witnraa  W.  3.  Nlmmo: 

"Q.  I  will  aak  you  for  what  purpose  the 
guard  rails  around  this  elevator  shaft  were  orig- 
inally put  there?" 

Appellant  points  out  that  the  question  of 
the  purpose  of  the  original  construction  of 
the  guard  rails  was  put  In  issue  by  allega- 
tions of  the  complaint  which  were  denied  by 
the  answer.  Conceding,  therefore,  that  the 
question  was  relevant,  the  objection  was 
nevertheless  properly  sustained  for  the  rea- 
mm  that  no  foundatlcm  was  laid  by  showing 
that  the  witness  had  any  know^dge  respect- 
ing the  purpose  of  the  original  construction 
of  the  gnard  rails,  except  as  he  may  have 
gathered  such  knowledge  from  conversations 
with  i)eople  who  installed  the  elevator,  which, 
of  course,  would  be  hearsay.  This  wltn^ 
was  permitted,  as  were  other  witnesses  for 
defendant,  to  testify  that  during  the  ten 
years  or  more  during  which  the  guard  rail  in 
question  bad  been  in  place  it  had  always 
been  used  for  the  purpose  of  preventing  any 
person  from  falling  Into  the  elevator  shaft, 
and  for  no  other  purpose,  to  their  knowledge ; 
and  plaintiff  himself  testifled  that  such  was 
the  purpose  for  which  such  railings  were  usu- 
ally Installed.  It  nowhere  appears  that  If 
the  witness  bad  been  permitted  to  answer 
this  particular  question,  he  would  have  dis- 
closed any  other  or  different  purpose. 

[4]  Complaint  Is  made  of  the  giving  by  the 
court  of  the  following  instruction  at  the  re- 
anest  of  plaintiff: 
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"While  the  plaintiff  may  hav*  been  employed 
to  inspect  the  eleTstor  of  the  defendant,  yet, 
if  TOO  shall  believe,  from  the  evidence,  that  it 
was  not  the  duty  of  the  plaintiff  to  inspect  the 
guard  rails  and  the  shaft  of  the  said  elevator, 
he  had  a  ri^ht  to  assume  that  the  ffnard  rail  In 
qaestlon,  at  the  time  of  his  injury,  was  in  a 
reaaonabiy  ufe  c<»Ldition,  and  thai  tike  aonie 
tcould  ttand  fttoh  a  reMonobJe  ttrain  «|M)»  the 
Mme,  awh  at  the  taking  hold  of  the  tame  with 
kit  handt  for  the  pttrpote  of  enablm^r  him.  to 
atep  from  the  top  of  the  cage  to  the  second  floor 
of  the  buildinff,  provided  the  taking  hold  of  and 
use  of  the  same  was  with  the  exerdae  of  <wdi- 
nary  care  and  caution  on  hi*  part" 

It  l8  nrged  that  tlie  portion  Italicized 
amonnta  to  an  instruction  of  the  jury  upon 
a  question  of  fact,  and  Is  equivalent  to  telling 
the.  jury  that  If  tbe  plaintiff  In  the  exercise 
of  ordlnarr  care  toiA  bold  of  the  ralUnK  for 
the  purpose  of  enabling  him  to  step  from  tbe 
top  of  the  cage  to  the  seomd  floor  of  the 
building,  such  constituted  a  reasonable  strain 
upon  tbe  railing.  Tbls  InstmcUon  Is  some- 
what Involved,  and  not  well  calculated  to  aid 
tbe  jury  by  clarifying  tbe  Issues  sutailtted  to 
It;  but,  as  we  construe  it,  tt  amounts  to  no 
more  than  saying  tbat  If  tbe  strain  to  wbldi 
plaintiff  subjected  tbe  railing  was  an  exerdse 
of  reasonable  care,  then  it  oonld  not  be  beld 
by  them  to  be  an  unreasonable  strain.  This 
does  not  appear  to  us  to  be  an  Instruction  as 
to  a  matter  of  fact  upon  wblch  the  jury  was 
to  find,  acept  as  the  facts  were  hypotbeU- 
cally  stated  therein,  and  thereby  submitted 
to  tbe  Jury  for  Its  determination. 

Defendant  cwtends  that  the  court  erred 
in  refusing  to  give  instruction  No.  28,  re- 
quested by  tbe  defendant  This  was  substan- 
tially in  the  language  of  an  instructkm  ap- 
proved by  the  Ehiprone  Court  in  Baddeley  t. 
Shea,  114  Oal.  1,  set  forth  at  page  6  thereof, 
4S  Fac.  9e(\  801(88  li.  R.  A.  747,  C6  Am.  St 
58).  Conceding,  as  we  must,  the  Instmc- 
tlon  to  have  been  a  pnq»er  one  in  that  case. 
It  does  not  necessarily  follow  tbat  It  should 
have  been  gften  here.  In  that  case  the  negli- 
gence upon  wblcb  the  plaintiff  relied  did  not 
consist  at  all  in  any  <dalm  of  negligent  con- 
Btmetion,  bat  rather  In  the  failure  to  inspect 
for  defects  whidi  ml^t  thraeafter  arise  by 
T&Mm  of  rot  and  decay.  As  the  court  said: 

"It  is  not  pretended  by  respondent  that  there 
was  any  defect  in  the  construction  of  the  steps 
Or  platform,  except  that  he  contends  there  was 
not  sufficient  ventilation  under  them." 

Here  the  negligence  claimed  does  not  rest 
at  all  upon  the  failure  to  inspect,  but  upon 
a  claim  of  Improper  and  Insufficient  construc- 
tion in  the  first  instance,  and  to  these  Issues 
the  Instruction  In  question  was  clearly  In- 
applicable- 
IE]  Appellant  contends  that  the  evidence  is 
InsufBdrat  to  Justify  the  implied  finding  that 
defoidant  was  guilty  of  negligence  because,  it 
urges,  there  Is  no  evidence  In  the  record  to 


snnxirt  tlie  oooiduilon  tbat  flw  ralUng  was 
Insufficiently  fastened  for  the  purpose  for 
which  it  was  erdtaiarily  used,  or  for  whidi 
tbe  dafradant  could  reasonably,  anticipate  U 
would  be  used.  In  ottier  words,  appellant 
contends  tbat  Oie  guard  rail  in  question  was 
nsQd,  and  was  intended  to  be  used,  only  for 
the  purpose  of  protecting  persims  ftom  In- 
advertently walking  or  foiling  Into  tbe  ele- 
vator sbait,  and  tbe  fact  that  It  gave  way 
under  the  strain  ^aoed  ivtm  It  by  plaintiff 
does  not  even  toid  to  i^nve  its  insufficiency 
for  tbe  purpose  stated.  We  ttiink.  howevor. 
that  tbe  Jury  was  warranted  in  concluding 
tbat  a  railing  of  suCh  an  apparently  substan- 
tial Character  was  designed  and  intended  to 
serve  some  purpose  beyond  that  at  a  mere 
warning  sign,  and  that  If  the  jurors  believed, 
as  th^  hada  tight  to,  the  testlmcaiy  cA  i^ln- 
tiff's  wltneBs  as  to  the  manner  In  wlilcb  tt 
was  fastoed,  they  might  conclude  therefrom 
that  it  was  inadequately  oonstmeCad  for  any 
purpose  to  irtilcb  it  mitfit  reasuiably  be  pat 
Kach  of  die  cases  cited  by  iVpeUant  in  sup* 
port  of  this  ooBtcQtlon  is  distinguishable 
from  the  case  at  bar.  Here  tbe  court  iwop- 
erly  instructed  the  jury  tbat  even  though 
the  railing  was  defective  in  construction,  yet 
if  they  found  that  the  plaintiff  vitied  it  to  a 
poipoae  requiring  greatw  strengOi  than  that 
whidi  WB8  intended,  and  ttiat  his  fall  was  in 
conseqnenoe  of  ndi  omdicatlon  and  in  using 
tbe  railing,  as  i^alntlff  ^  use  it,  be  was  not 
exercising  ordinary  care,  no  negligence  or 
tH«adi  of  da^  can  be  Inqputed  to  defmdant 
on  account  of  sndi  defect  In  the  constmctkin 
thereof.  We  cannot  say  tbat  tbe  implied 
finding  of  tile  jury  In  reqKniae  to  Oat  In- 
structlon  is  without  any  support  in  the  evi- 
dence. 

The  judgment  and  order  appealed  fn»n  are 
aflimied. 

We  coBcor:  OONBBT,  P.  J.;  JAMES,  J. 


TRBUPESt  V.  TREHPBB.  (Qlv.  208,  2B33J 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Dec.  4,  1918.  Behparing 
Denied      Siwreme  Court  Jan.  80,  1919.) 

1.  DiVOBCE  «=»231,  310— AUlfONT. 

Under  Civ.  Code,  8  139,  a  divorced  husband 
is  required  to  malDtalu  the  children  only  during 
their  minority,  and  the  wife  only  while  she 
remains  stngje  or  until  As  dlM. 

2.  DivoBCK  «=»249(1)  — Alimomt  — Real  Es- 
tate. 

Under  Civ.  Code,  |  139,  the  court  has  no 
power  to  divide  real  property ;   there  being  no 

community  property,  and  the  wife  having  con- 
tributed nothing. 
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3.  DiTOBCE  ^9200  —  TBHPOftUT  AZJMOIIT— 

Amount. 

Under  Civ.  Code.  1 1S7,  temiwrary  alimony 
should  be  allowed  (mly  to  cover  cnrreot  needs 
of  vife,  and  (act  that  wife  haa  incarred  debta 
is  not  aaffident  to  aathorize  an  award,  anless 
the  payment  of  aocb  debta  ia  necessary  to  en- 
able the  wife  to  further  prosecute  her  action  or 
defense. 

4.  Divorce  «=n214(^— Tbhpoubt  Auhoht— 
Aefucahon  fob. 

To  entitle  a  wife  to  temporary  alimony  or 
to  a  modification  of  an  ordra  srantins  tem- 
porary alimony,  her  affidavit  mint  show  the 
items  and  amounts  of  her  needs. 

Appeal  from  Superior  Gonrt^  Fresno  Coon- 
ty;  Georse  E.  Cfavrcb,  Judge. 

Actton  for  divorce  by  Crisa  W.  Tremper 
acalnat  Bva  Edna  Tremper.  From  an  inter- 
locutory decree  of  divorce  on  defendant's 
cross-complaint  awarding  permanent  main- 
tenance to  tlie  wife,  and  from  an  order  made 
after  judgment  awarding  and  Increasing  ali- 
mony pending  appeal,  the  plaintiff  prosecutes 
appeals.  Judgment  and  order  reversed. 

Short  &  Sotberland  and  Carl  E.  Lindsay, 
all  of  Fresno,  for  appellant. 
Gallaher  St  Aten,  of  Fresno,  for  re^ndent 

STUSTEVANT,  Judge  pro  tern.  This  case 
Involves  two  appeals.  The  first  (No.  2618)  Is 
an  appeal  from  an  Interlocutory  decree  of  di- 
vorce awarding  permanent  maintenance  to 
the  wife,  and  the  second  (No.  2533)  is  an  ap- 
peal from  an  order  made  after  Judgment 
awarding  and  Increasing  alimony  pending 
the  first  appeal.  We  will  consider  them  In 
the  order  stated. 

1.  The  husband  brought  an  action  for  di- 
vorce, end  the  wife  answered  and  filed  a 
cross-complaint.  Judgment  went  for  the  wife 
on  her  cross-complaint;  the  husband  appeal- 
ed, and  has  brought  up  the  record  under  sec- 
tion 953a.  Code  of  Civil  Procedure.  The 
appellant  challenges  the  relief  awarded  to 
the  respondent.  The  record  shows  that  there 
was  no  community  property,  and  that  the 
wife  had  no  separate  property;  but  that  the 
husband  had  real  and  personal  property  vari- 
ously estimated  aa  amounting  to  sums  rang- 
ing from  $65,000  to  $80,000.  There  Is  no  claim 
made  that  any  of  the  said  property  was 
bought  with  moneys  contributed  by  the  de- 
fendant in  whole  or  In  part. 

There  were  three  minor  children  all  resid- 
ing with  the  defendant,  who,  prior  to  the 
commencement  of  the  action,  had  left  the 
family  residence  and  had  rented  a  house  and 
made  a  home  for  herself  and  children.  The 
plaintiff  continued  to  occupy  the  former  resi- 
dence. In  the  interlocutory  decree  the  court 
awarded  to  tbe  defendant  "the  divided  one- 
bair*  of  the  property,  real  and  iwrsonal,  ex< 


ceptlng  therefrom  lands  In  Lake  oonnty  of 
tbe  value  of  $4,700. 

Under  the  foregoing  facts,  the  decree  must 
be  supported,  if  at  all,  by  the  provisions  of 
section  139,  Civil  C9ode.  That  section  provid- 
es as  follows: 

"Where  a  divorce  Is  granted  for  an  offense  of 
the  husband,  tbe  court  may  compel  him  to  pro- 
vide for  the  maintenance  of  the  children  of  the 
marriage,  and  to  make  sodi  suitable  allowance 
to  the  wife  for  her  snppwt,  during  her  life, 
or  for  a  shorter  period,  as  tbe  court  may  deem 
Just,  having  rfgurd  to  the  circumstances  of  tbe 
parties  respectively;  and  the  court  may,  from 
time  to  time,  modify  its  orders  In  these  re- 
spects." 

[1]  It  Will  be  noted  at  once  that  tbe  section 
does  not  expressly  confer  power  to  transfer 
tbe  title  to  real  or  pers<xial  projwrty;  it  em- 
powers the  court  to  compel  the  busband  "to 
provide  for  ttie  maintenance  of  the  children," 
and  "to  make  such  suitable  allowance  to  the 
wife  for  her  support";  and  empowers  the 
court  from  "time  to  time"  to  modify  Its  or- 
ders In  these  respects.  The  plalntifTs  duty 
toward  bis  children  is  to  maintain  tbem 
"during  their  minority."  Aa  each  child  at- 
tains his  majority,  that  duty  wlH  terminate. 

The  plaintiff's  duty  toward  his  wife  Is  to 
support  her  while  she  remains  single  or  until 
she  dies.  If  she  marries  again,  or  If  she  dies, 
that  duty  toward  her  will  terminate.  As 
these  contingencies  may  arise  In  any  case,  it 
Is  provided:  "The  court  may,  from  time  to 
time,  modify  its  orders  in  these  respects." 

[2]  A  decree  similar  In  form  to  the  decree 
which  we  are  now  considering,  but  which  was 
rendered  by  consent,  was  upheld  (Tliomas 
T.  Thomas,  64  Mo.  353) ;  and,  where  the  wife's 
separate  funds  had  been  Invested  in  the  prop- 
erty, such  decrees  were  sustained  (Luick  v. 
Lulck,  132  Iowa.  302, 109  N,  W.  783 ;  Klekamp 
V.  Kleknmp,  275  111.  98.  113  N.  E.  852.  Ann. 
Cas.  1918A,  663,  066) ;  and,  where  the  proper- 
ty had  been  acquired  through  the  Joint  labors 
of  both  husband  and  wife,  such  a  decree  was 
sustained  (MarkowsM  v.  Markowski,  44  Wash. 
594,  87  Pac.  914):  and,  again,  where  the  stat- 
utes were  so  broad  as  to  reasonably  support 
the  exercise  of  the  power,  such  decrees  have 
been  sustained  (Powell  v.  Campbell,  20  Nev. 
232.  20  Pac.  156,  2  L.  E.  A.*  615,  19  Am.  St. 
Rep.  350;  Miller  v.  Miller,  38  Wash.  605,  80 
Pac  816).  But.  where  the  statute  on  the  sub- 
ject was  no  broader  than  section  139,  Civil 
Code,  supra,  the  decisions  are  to  the  effect 
that  the  trial  court  should  have  made  an 
allowance  In  money,  and  had  no  power  to 
divide  the  properties  in  kind.  Doe  v.  Doe,  52 
Hun,  405,  5  N.  T.  Supp.  514;  Cizek  v,  Clzek, 
69  Neb.  797,  96  N.  W.  657,  99  N.  W.  28,  5  Ann. 
Cas.  464  and  note;  Reynolds  v.  Reynolds,  68 
W.  Va.  15,  69  S.  E.  381,  Ann.  Cas.  1912A,  889 
and  note ;  Edcer  v.  Bcker,  22  Okl.  87S,  98  Pac. 
918,  ao  L  B.  A.  (N.  S.)  421.   While  It  is  not 
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errooeoqa  to  make  an  allowance  of  money  In 
a  lump  sum  for  tbe  support  of  the  wife  (Bob- 
Inson  T.  Robinson,  79  CaL  611.  27  Pac  1095; 
Haelimantel  v.  Hnellmantel,  124  Gal.  683.  67 
Fac.  582),  It  la  better  practice  to  make  a 
monthly  allowance  to  the  end  that  the  court 
can.  "from  time  to  time,  modify  Its  orders 
In  these  respects^  (Doerle  t.  Doerle,  96  Misc. 
Rep.  72, 109  N.  T.  Snpp.  637,  Ann.  Gas.  1917A, 
248). 

It  follows  that  the  decree,  as  rendered,  was 
in  excess  of  tbe  power  of  the  trial  court 
Nothing  herein  said  Is  cwoeei  to  tbe  rule 
stated  in  Robinson  t.  RobiuNm,  79  GaL  611. 
21  Pac.  1096.  In  that  case  the  trial  court 
awarded  to  the  wife  a  gross  sum  for  the 
support  of  herself  and  children  and  made 
ttie  allowance  a  lien  <m  husband's  lands. 
That  decree  is  dearly  nipported  1^  the 
proTlsltnia  of  section  140.  CItU  Code.  Gas- 
ton T.  Gaston,  114  CaL  642,  646,  46  Pac 
609,  66  Am.  St  Rep.  86;  Hu^mantd  t. 
Hnellmantel,  117  CaL  407,  49  Pac  674;  Id., 
124  Gal.  688.  67  Fac.  682;  Kerr  v.  Kerr,  216 
Pa.  641,  66  Att.  107,  0  Ann.  Oas.  80  and  note. 

The  record  contains  some  edmse  mllngs 
as  to  the  settlemoit  of  the  pleadings.  As 
the  case  must  go  badt  tor  a  new  trial,  we 
think  it  adTlsatde  to  direct  that  eadi  party  be 
allowed  to  make  saeb  amendments  to  Us 
pleadings  as  he  may  be  adTised. 

The  record  shows  numerous  adverse  rul- 
ings aa  the  admission  or  rejection  of  fivi- 
dwce;  but  on  a  new  trial  those  matters  may 
not  arise  again,  and  we  UUnk  it  is  not  neces- 
sary to  discuss  each  of  those  mlings. 

[3, 4]  2.  After  the  interlocutory  decree  was 
entered,  an  application  was  made  to  the 
trial  court  for  an  allowance  for  the  mainte- 
nance of  the  defendant  and  her  children  pend- 
ing the  appeal  from  the  interlocutory  Judg- 
ment. In  her  affidavit  in  support  of  her  ap- 
plication the  defendant  avers  that  on  July 
10. 1916,  an  order  for  maintenance  was  made 
in  the  sum  of  $100  per  month,  and  that  the 
samd  had  been  paid.  The  second  application 
was  made  December  11,  1010.  There  is  not 
in  the  defendant's  affidavit,  or  in  any  other 
part  of  the  record,  any  showing  as  to  the 
needs  of  the  wife  and  cbudren ;  nor,  If  the 
first  allowance  -was  deficient  In  amount,  is 
there  any  lowing  as  to  the  items  of,  or  the 
amount  of,  the  deficiency.  She  alleged  that 
her  husband  was  In  receipt  of  a  net  Income  of 
910,000.  He  denied  that  statement  and  al- 
leged that  hia  net  Income  waa  not  to  exceed 


94,000.  After  the  hearing  was  had.  Oie  court 
made  an  order  awarding  her  $250  foi  her- 
self and  <^dren,  flOO  for  costs,  and  $350  for 
her  attorney  fees.  The  plaintiff  appealed 
from  that  order  and  has  brought  up  the  rec- 
ord under  the  provisions  of  section  95Sa  of 
the  Code  of  Civil  Procedure.  Tbe  power  to 
make  such  orders  must  be  found  in  section 
137  of  the  Civil  Code.  That  section  pro- 
vides: 

"When  an  aotioB  for  dlvwce  is  pending,  tbe 
court  may,  in  its  diaeretion,  require  tbe  hue- 
band  to  pay  as  alimtmy  any  money  necessary 
to  enable  the  wife  to  euppcwt  herself  and  h^ 

children,  or  to  prosecute  or  defend  the  action. 
•  »  •  (t 

It  will  be  noted  that  the  allowances  to  be 
made  under  that  section  are  such  as  are  "nec- 
essary," etc.  So  far  as  we  are  advised,  all 
of  Gib  authorities  are  to  the  effect  that  such 
allowances  are  to  be  made  only  for  the  pur- 
pose of  covering  the  needs  of  the  wife  and 
her  children.  14  Cyc.  749,  762,  and  758  ;  2 
Bishop  on  Marriage  and  Divorce,  {  960; 
iSchammel  v.  Schammel.  74  CaL  SO,  15  Pac 
364;  Sharon  v.  Sharon.  75  Gal.  1, 16  Pac  345 ; 
Mudd  V.  Mndd,  98  CaL  320,  322,  33  Fac  114; 
Loveren  v.  Loveroi,  100  CaL  403,  4136,  35  Fac. 
87;  Stewart  v.  Stewart.  166  CaL  666,  105 
Pac.  966.  Viewed  as  an  Initial  proceeding 
Qie  deftedant's  affidavit  should  have  shown 
the  items  and  amounts  of  her  needs.  Viewed 
as  an  amendmait  or  modification  of  the  order 
of  Jnly  19.'  1016,  the  rule  is  the  same.  Smith 
V.  Smith,  147  Cal.  143,  147.  81  Pac  4U; 
Sharon  v.  Sharon,  76  CaL  48,  16  Pac.  345. 
An  award  of  temporary  alimony  should  be 
made  to  cover  the  current  needs  of  tiie  wife 
and  should  not  be  allowed  to  take  the  place 
of  a  final  decree  disposing  of  the  property, 
rights. 

The  fact  that  the  wife  has  incurred  debts 
Is  not  sufficient  to  authorize  an  award  for 
necessary  expenses  {Loveren  v.  Loveren,  100 
CaL  493,  36  Pac  87),  but  tbe  further  fact 
must  appear  that  tbe  payment  of  such  debts 
is  necessary  to  enable  the  wife  to  further 
prosecute  her  action  or  defense  (Gay  v.  Gay. 
146  CaL  237,  242,  79  Pac.  885;  Beadleston  v. 
Beadleston,  103  N.  Y.  402,  406,  8  N.  B.  735). 

It  follows  that  tbe  Judgmwt  and  ordw 
should  be  reversed,  and  It  is  so  ordered. 

We  concur:  LENNON.  P.  J.;  BEASLY, 
Judge  pro  tun. 
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FIMPI/B  T,  BOUTHSIBN  FAC  CO.  at  al. 
(ar.  18810 

(Diatrict  Conrt  ttf  Appeal,  llilrd  Dlatriet,  Ofeli- 
fornla.   Nor.  22,  1918.   On  Betaearinv, 

Dec.  22,  1918.) 

L  Mabteb  and  Seat  ant  «s»338— ImtnuBa  to 

THIKD  PeBSONEH-GeTXOT  of  JUDOKEZfT  IN 

Favob  of  Sebvant. 
If  aegligence  of  the  Berrant  was  not  per- 
Bon&Uy  participated  in  or  aided  by  some  neg- 
ligent act  of  the  master,  isdependcut  of  tbe  act 
of  the  servant,  a  Terdlct  acquitting  the  aenrant 
necessarily  acqalts  the  master. 

2.  Nkgxjoence  <ss9lll(l>— PuADino. 

While  general  negligence  may  be  relied  up- 
on without  pleading  spedflc  acta  of  negligence, 
yet,  where  specific  acts  of  ne^gence  are  relied 
upon  for  reco7ei7.  they  mast  be  specblly 
pleaded. 

3.  Railboads    «=s>345(4)  —  Aocidenis  at 

ObOSBINQB— NsOUOKNOS— PUADIHQ. 
Under  a  complaint  for  death  at  railroad 
crossing  alleging  that  M.,  the  engineer  in  charge 
of  a  k>comotiv«,  negligently,  without  wUatle 
betng  blown  or  bell  rung,  ran  tin  loonnotiTe 
acRMB  the  highway  at  a  great  rata  of  m>eed, 
while  tbe  oossing  was  emeealed  bam  view  by 
buildings  and  box  cars,  so  xecorery  coold  be  had 
on  the  ground  that  the  idadng  of  the  box  can 
and  boildlnga  waa  tt  negligent  a<^ 

4.  RAiLBOAoe  «»SM  —  OBoBSinaB— Nbou- 

QENCB— BuiLDINaft— Box  CaBS. 

Tbe  placing  of  box.  cara  and  bu^^ings  near 
a  crosnng  la  not  of  itself  uegUgoiee  as  to  per- 
sons traveling  over  tbe  crossing. 

On  Bebearing. 

5.  ICaSIKR  AMD  SeBTANT  «ss»338— InJUBIBS  TO 
THZBD  P1«80N8— NeSUGINCB  —  AOQUXTTAL 

or  SnvAirr. 

Becorrery  could  not  be  had,  the  engineer  be- 
ing acquitted  ot  negligence,  on  the  gronnd  that 
the  fireman  negligently  failed  to  ring  the  bell, 
where  the  evidence  was  undisputed  that  the  en- 
gineer was  in  control  of  the  engine;  the  fire- 
man's duty  under  the  dreumstances  betng  Im* 
material. 

6.  Bazlboads  «=:>345(4)— Injcbies  at  Oboss- 
INO— NEQUaBNCK— Plbading  akd  PBoor. 

Under  a  complaint  for  injuries  at  a  railroad 
crossing,  alleging  that  M.,  who  was  the  en- 
gineer in  charge  of  a  locomotive,  negligently, 
without  whistle  being  blown  or  bell  rung,  ran 
the  locomotive  across  the  highway  at  a  great 
rate  of  apeed  while  hia  view  at  the  croasing  was 
concealed  by  buildings  and  box  cars,  recovery 
could  not  be  had  on  the  ground  that  the  en- 
gineer was  negligent  in  not  ringing  the  bell. 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; H.  D.  aregorjr,  Jndga 

Action  by  Amanda  E^mple,  as  administra- 
trix of  tbe  estate  ot  Thcxnas  T.  Fimple,  de- 
ceased, against  tbe  Southern  Pacific  Com- 
pany and  William  J.  McKnlgbt  Judgment 


for  plalntur  agaloat  tbe  flrst-ssmed  defend- 
ant, and  the  latter  appeals.  Bevwsed. 

A.  F.  Jones  and  George  F.  Jones,  both  of 
Orovllle,  for  appellant. 

Gay  B.  Kennedy  and  J.  D.  Peters,  both  of 
CUco,  for  reapondent 

HABT,  J.  Plaintiff  brought  the  action 
to  recover  damages  for  the  death  of  ber 
husband,  allied  to  have  been  negligently 
caused  by  tbe  defendants.  The  jury  return- 
ed  a  verdict  In  favor  of  defendant  McKnigbt 
and  In  favor  of  plaintiff  against  tbe  defend- 
ant Soutbem  Pacific  Company  In  the  sum  of 
$20,000.  Judgment  was  entered  accordingly, 
and  defendant  Southern  Padflc  Company  ap- 
peals from  that  portion  thereof  awarding 
damages  against  it, 

Thomas  V.  Fimple  met  his  death  on  the 
14tb  day  of  July,  1914,  beln«  struck  by  a 
"ligiht"  eaigine,  then  in  charge  of  the  defend- 
ant McKttlght,  while  driving  an  automobile 
across  the  railroad  tracks  of  the  corpora- 
tion, near  the  tovrn  of  Durham,  in  Butte 
county.  With  Fimple  in  the  antmnobile  was 
a  young  man  named  William  DroulUard,  who 
was  also  killed.  His  father,  Kdward  Droull- 
lardt  brought  an  action  for  damages  against 
the  same  defowlants.  In  which  Judgment  was 
entered  in  favor  of  plaintiff.  That  actloa 
was  before  us  on  appeal  (dvU  No.  1778),  and 
a  decision  affirming  tbe  judgment  was  filed 
In  this  court  on  March  4, 1918.  172  Pac.  406. 
A  very  full  statemrat  of  the  circumstances 
under  wUch  the  acddent  occurred  may  be 
found  therein,  to  which  we  refer. 

.^^Mllant  urges  a  rereraal  of  the  judgment 
oa  two  grounds;  (1)  That  tbe  verdict  of  the 
jury  exonerating  defoidant  McKnlght  opex- 
ated  also  to  enmerate  the  defendant  Soutb- 
em  Padflc  Company;  and  (?)  ooatrlbutory 
negligence  of  tbe  decMsed. 

CI]  It  cannot  be  doubted  that  It  la  tbe  law 
tbat,  unless  tbe  aj^eUant  partidpated  in  the 
negligence  wbidi  It  la  dbarged  produced  tbe 
Injuries  and  conaeauent  death  of  the  deceaa* 
ed,  or  tbat  it  committed  some  different  and 
distinct  act  of  n^Ugmse,  s^rate  from  and 
IndependAit  of  that  of  Its  engineer  and  co- 
defendant,  McEnight,  which,  concurring  wltb 
tbat  of  McKnlght,  inoxlmately  produced  tbe 
Injuries  whereby  the  deceased  lost  bis  life, 
the  appeUant  cannot  be  bdd  liable  for  tbe 
death  of  Fimple,  since  its  codefendant  and 
agent  was  acquitted  by  tbe  jury  of  all  blame 
or  culpability  for  said  injuries  and  deatb. 
In  other  words.  If  tbe  damage  was  negligent- 
ly produced  by  the  defendant  McEIulght,  tbe 
locomotive  engineer,  while  he  was  engaged 
in  discharging  bis  duties  as  a  servant  or 
agent  of  tbe  appeUant,  and  tbe  negligence  of 
said  defendant  so  producing  tbe  damage  was 
not  personally  partidpated  in  or  aided  by 
some  negligent  act  of  the  appellant  wholly 
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fndependeDt  of  and  dissociated  from  the  act 
of  the  engineer,  then  a  verdict  acgnlttlng  the 
latter  of  culpable  negligence  la  necessarily  a 
verdict  likewise  acquitting  the  appellant,  for 
the  very  obvious  reason  that,  where  injury 
Is  solely  the  result  of  the  negligence  of  the 
servant  while  performing  Ills  duties  as  such; 
the  principal's  liability  for  such  Injury  can 
follow  only  from  the  relationship  existing 
iwtween  the  master  and  servant  as  such. 
They  are  not  Joint  tort-feasors,  so  tnat  either 
or  both  may  be  sued  for  the  tort  committed. 

The  doctrine  above  stated  has  been  ex- 
plained and  applied  In  many  cases.  Thus,  In 
Lake  Shore,  etc.'R.  Co.  v.  Goldberg,  2  111. 
App.  228,  one  of  a  number  of  defendants 
Jointly  sued  In  trespass  was  acquitted.  The 
appellant  had  committed  the  trespass,  If  any 
was  committed,  only  through  its  agent.  At 
the  trial  the  appellant  introduced  as  a  de- 
fense the  Judgment  exonerating  the  defend- 
ant first  above  referred  to.  The  reviewing 
court,  holding  that  the  defense  ahonld  be  sas- 
talned,  said: 

"Bnt  vhere  the  reel  actor,  n<Hie  dn  leM  lia- 
ble personally  because  acting  for  another,  is  not 
goiltjr,  it  necessarily  follows  that  the  party  for 
whom  he  acted  cannot  be.  The  principal  can  be 
no  more  guUty  by  reason  of  the  act  of  hia  agent 
than  if  he  had  committed  the  act  in  person, 
and  the  party  who  was  alone  charged  to  have 
committed  the  act  in  person  was  concloilvely 
adjudged  not  gail^.  We  see  no  •  •  *  escape 
from  oar  contdurion.  *  *  *  and  tor  author- 
ity refer  to  Thomas  v.  Bumsey,  0  Johns.^.  T.) 
26,  and  Emmery  v.  Fowler,  30  Me.  326,  Am. 
Dec.  627." 

In  Doremus  v.  Root  et  al.,  23  Wash.  710, 
63  Pac.  572,  64  L.  R.  A.  649.  the  plaintiff 
brought  the  action  against  Root  and  the  Ore- 
gon Railroad  &  Navigation  Company  for  dam- 
ages for  Injuries  sustained  by  the  plaintiff 
in  a  collision  between  two  freight  trains  of 
the  railroad  company.  Root  was  the  con- 
ductor of  one  of  the  trains,  and  the  plaintiff 
a  fireman  on  the  other.  The  collision  was 
due,  so  it  was  alleged,  to  the  failure  of  Root, 
who  had  been  dnly  apprised  of  an  approach- 
ing train  from  the  opposite  directio||^  to  obey 
Instnictlons  given  him  to  stop  and  nde-track 
his  train  at  a  certain  named  station  and 
there  wait  until  tlie  other  train  passed.  Ibe 
verdict  rendered  was  in  favor  of  the  plaintiff 
as  against  the  railroad  company,  bnt  was  si- 
lent as  to  Root,  and  the  Washlngtw  court 
held  such  silence  to  be  tantamount  to  an  ac- 
quittal of  Root  of  culpability.  Judgment  was 
rendered  upon  the  verdict  in  favor  of  the 
plaintiff  against  the  railroad  company  and  In 
favor  of  Root,  and  the  Supreme  Court  re- 
versed the  Judgment  and  remanded  the  case, 
with  Instructions  to  the  court  below  to  enter 
judgment  for  the  railroad  company,  The 
principle  above  referred  to  was  elaborately 
considered  in  that  case,  the  court  holding 
that  the  ex<xi«rati<w  of  Root  from  legal  »• 


BponsiblUty  for  the  Injuries  received  by  the 
plaintiff  necessarily  operated  to  aoqait  the 
railroad  company  of  blam&  The  court, 
among  other  things,  said: 

"It  must  bo  borne  in  mind,  however,  that 
there  are  wide  distinctionB  between  the  ordinary 
action  for  injuries,  where  all  of  the  defendants 
participated  In  the  wrongful  act  which  caused 
the  injury,  and  actions  like  the  one  before  us, 
where  one  is  liable  because  he  committed  the 
act  and  the  other  by  operation  ol  law,  both  with 
respect  to  the  relations  of  the  defendants  to 
each  other  and  to  the  Injured  person.  Joint 
tort-fea8(Ws  are  liable  to  the  injured  person 
(other  than  that  be  may  have  but  one  satis- 
faction), as  If  the  act  causing  the  injury  was 
the  Kparate  act  of  each  of  them,  and  they 
have,  except  in  certain  special  cases,  no  right 
of  contribution  among  themselves.  But  the 
defendants  In  this  character  of  action  are  in 
no  sense  joint  tort-feasors,  nor  does  their  lia- 
bility to  the  plaintiff  rest  on  the  same  or  like 
ground  The  act  of  an  employ^,  even  in  legal 
intendment,  is  not  the  act  of  his  employer,  nn- 
len  the  empli^er  either  previoody  directs  the 
act  to  be  dtme  or  sobeeguently  rstifin  it.  For 
Injuries  caused  by  the  negligent  act  of  an  em- 
ployi  not  directed  or  ratiSed  by  the  employer, 
the  employ^  is  liable  because  he  committed  the 
act  which  caused  the  injury,  while  the  employer 
is  liable,  not  as  if  the  Mt  was  done  by  himself, 
but  because  of  the  dootzine  of  respondeat  su- 
perioiv-the  rule  of  law  which  liolda  tiie  master 
responsible  for  the  negligent  act  of  his  servant, 
committed  while  the  servant  is  acting  within 
the  general  scope  of  his  employment,  and  en- 
gaged in  Wk  master^B  busineas.  The  primary 
liability  to  answer  for  such  an  act  therefore 
rests  upon  the  employ^,  and  when  the  employer 
is  compelled  to  answer  in  damages  therefor  he 
can  recover  over  against  the  employ^.  Oceanic 
Steam  Nav.  Co.  v.  Compania  Trsas.  Eqmnola, 
134  N.  Y.  461  [81  N.  £.  967,  80  Am.  St.  Rep. 
eS5j;  note  to  Village  of  Cartvilla  v.  Cook 
[lU.]  16  Am.  St  Bep.  24S;  1  Shearman  &  Red- 
field,  NegtigcDce  (5th  Ed.)  f  242  ;  2  Tan  Fleet. 
Former  Adjudication,  p.  1162.  ♦  •  •  In 
such  an  action,  whether  brought  against  the  em- 
ployer severally  or  jointly  with  the  employ^, 
the  gravamen  <^  the  charge  is,  and  must  be,  neg- 
ligence of  the  employ^,  and  no  recovery  can  be 
had  unless  it  be  proven,  and  found  by  the  jury, 
that  the  cmpl<^  was  negligent.  Stated  in  an- 
other way:  If  the  employ^  who  causes  the  in- 
jury is  free  from  liability  therefor.  Ins  «nploy- 
ei  most  also  be  free  fnwi  liability.'* 

See,  also,  Bailroad  Co.  r.  Jopes,  142  U.  S. 
IS,  12  Sup.  Ot  109.  85  U  Bd.  919: 

In  Bradley  v.  Bosenthal,  154  Cal.  420,  07 
Pac.  875,  129  Am.  St.  Rep.  171.  the  plalnttfT 
sued  for  the  recovery  of  damages  for  injuries 
sustained  while  engaged  In  working  for  the 
defoidant  corporation,  the  complaint  allegins 
that  tbe  plaintiff  was  employed  by  the  com- 
pany through  Rosenthal,  Its  agent,  to  assist 
In  constructing  telephcme  lines  for  the  com- 
pany, that  the  defendants  carelessly,  etc.. 
furnished  certain  poles  from  which  the  wires 
were  to  be  strung  which  were  very  brittle 
and  nnflt  for  said  mirpose^  and  that  while 
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be  wu  la  the  act  of  asceadinK  one  of  said 
poles.  In  a  carefiil  and  workioanlUce  manner, 
for  the  parpoet  of  adjusting  the  wins  Otere- 
to,  said  pole^  "tv  nason  <tf  Us  brittleneaa 
and  nnfitSMB  for  saM  purpeaeb  broke,"  the 
result  of  which  was  that  be  was  thrown  vi- 
olently to  the  groond.  recetrlng  the  Injurlee 
for  which  he  sought  damages.  Tbe  defuid- 
onts  Interposed  separate  answers,  Rosenthal 
admitting  his  empIOTment  by  the  company  as 
a  Unonan  and  that  he  anpl<qred  the  plain- 
tiff, but  arerred  that  In  the  emptoyment  of 
plaintiff  be  did  so  solely  as  the  agent  of  the 
company.  Be  dmled  the  fumlablng  of  unfit 
and  unsuitable  poles.  Hie  cause  was  tried 
by  a  Jury,  and  to  them  the  trial  court  gave 
an  instruction  that,  If  Bosentbal  was  the 
agent  of  the  compaoy,  and  In  his  capacity  as 
such  agent  employed  the  plaintiff,  "you  can- 
not find  or  assess  damages  against  him." 
The  jury  found  for  Bosentbal,  exonerating 
him  from  Uat^ity  for  the  Injuries  received 
by  the  plalntlft  und  In  favor  of  the  latter  as 
against,  the  telephone  comiWDy,  and  Judgment 
was  entered  accordingly.  Reversing  the  Judg- 
ment, the  Supreme  Court  said: 

'  "Not  one  word  of  evidence  tends  to  establish 
any  direct  personal  participation,  personal 
knowledge,  or  personal  culpability  upon  it*  [the 
company's]  part,  or  that  its  «mploy4  Rosenthal 

2 as  in  any  way  carrying  out  its  express  Instruc- 
ons  In  the  particular  matter  for  the  doing  of 
which  negligence  Is  charged;  that  under  such 
circumstances  the  employer  Is  liable  only  be- 
cause of  the  rule  of  law  which  holds  him  re- 
sponsible, as  well  for  the  undirected  as  for  the 
directed  act  of  the  agent  withm  the  scope  of 
his  employment;  that  in  aacb  kind  of  cases, 
where  there  have  been  do  express  instructions 
for  the  doing  of  the  act  complained  of  in  the 
particular  way,  the  principal  and  agent,  master 
and  servant,  are  not  joint  tort-feasors.  •  •  • 
The  employe's  responsibility  is  primary.  He  Is 
responsible  because  he  conunitted  the  wrongful 
or  negligent  act.  Tht  employer's  re^onsibility 
to  secondary,  in  the  sense  that  be  has  committed 
no  moral  wrong,  but  under  the  law  Is  held 
accountable  for  his  agent's  conduct.  While 
both  may  be  sued  in  a  single  action,  a  verdict 
exonerating  the  agent  must  necessarily  exoner- 
ate the  principal,  since  the  verdict  exonerating 
the  agent  to  a  declaration  that  he  has  done  no 
wrong,  and  the  principal  cannot  be  responsible 
*  *  *  If  the  agent  has  committed  no  tort. 
While  no  right  of  oontribntlDa  cxtots  between 
joint  tort-feasors,  whether  sued  separately  or 
collectively,  there  exists  in  the  kind  of  case  here 
presented  much  more  than  the  mere  right  of 
contribution.  The  principal  who  has  boon 
obliged  thus  to  pay  for  the  unauthorized  negligent 
act  of  his  agent  resulting  in  injury  may  in- 
demnify himself  to  the  full  amount  against  bts 
agait" 

See.  als^  Thompson  v.  8.  P.  Co.,  81  Gal. 
App.  667,  875, 161  Pac.  21 ;  1  Cooley  on  Torts, 
(3d  Ed.)  255,  and  the  cases  cited  In  Bradley 
T.  Bosentbal,  on  pages  424  and  425  of  154 
CaU  97  Pat  875,  129  Am.  St  Bep.  171. 

The  record  In  this  case  does  not  dlacioae  a 


parUcle  of  evidence  thowlng  or  even  tending 
to  establish  any  "dhrect  personal  participa- 
tion, personal  knowledge  or  personal  cnlpa- 
blllty"  upon  the  part  of  the  appellant,  "or 
tiiat  Its  employe,  HcKnlgSit,  was  in  any  way 
carrying  out  Its  ecpress  instructions  In  the 
particular  matter  for  the  doing  of  which  neg- 
ligence Is  here  Charged."  Therefore,  as  stat- 
ed In  the  outaet  of  this  opinion,  unless  It  la 
appropriately  claimed  by  the  complaint  and 
shown  by  the  evldmce  that  the  appelant  po^ 
sonally  participated  In  the  negligence  of 
whldi  McKnlght  is  alleged  to  have  been 
guilty,  or  itself  committed  some  act  or  acts 
of  negligence,  either  of  omission  or  commls- 
slouy  other  than  and  separate  from  the  act  of 
ne^lgence  charged  against  McKnlght,  which 
contributed  to  the  dhmage  complained  of,  or, 
concorrlng  with  the  negligence  charged 
against  McKnlght,  produced  said  damage, 
the  Judgment  against  the  appellant  cannot, 
upon  the  doctrine  asserted  In  the  cases  above 
referred  to  and  quoted  from,  be  upheld.  And 
that  appellant  was  guilty  of  an  act  of  negli- 
gence, separate  and  distinct  from  that  charg- 
ed against  Its  employ^,  McKnlght,  whirb,  in 
conjunction  with  that  of  McKnlght,  proxi- 
mately caused  the  death  of  the  deceased,  Is 
precisely  what  the  respondent  here  claims 
as  an  offset  to  the  Ineluctable  effCct  of  the 
above-considered  dedBlons  in  cases  of  this 
kind. 

[2]  It  is  contended  that  the  plaintiff.  In 
her  complaint,  not  only  pleads  acts  of  negli- 
gence on  tlie  part  of  the  engineer  which  bring 
home  to  the  appellant  liability  for  its  serv- 
ant's said  acts  under  the  rule  of  respondeat 
superior,  but  further  pleads  that  the  appel- 
lant itself  was  negligent  In  that,  at  and  In 
close  proximity  to  the  crossing  where  the  un- 
fortunate accident  occurred,  it  maintained 
permanent  buildings,  and,  at  the  time  of  the 
accident,  had  side-tracked  and  maintained 
box  cars  near  said  crossing,  which  buildings 
and  box  cars  so  obstructed  the  view  of  the 
crossing  by  those  In  charge  of  a  locomotive 
traveling  In  a  southerly  direction  as  to  pre- 
vent them  from  seeing  the  crossing. 

Thus  an  examination  herein  of  plalntlfTs 
pleading  becomes  necessary.  First,  it  is  well 
to  state  the  well-understood  rule  of  pleading 
In  negligence  cases  that,  while  general  negli- 
gence may  thus  be  relied  upon  without  plead- 
ing specific  acta  of  negligence,  yet,  where  spe- 
cific acts  of  negligence  are  relied  upon  for  a 
recovery,  they  must  be  specially  pleaded. 
The  charging  part  of  the  complaint  Is  as  fol- 
lows: 

"That  while  a^  Tbomaa  T.  Fimpto  was  <v- 

erating  and  driving  said  automobile  along  said 
public  highway  and  county  road  as  aforesaid, 
and  as  said  automobile  reached  said  public 
crossing  at  the  point  hereinabove  alleged,  at 
about  the  hour  of  12:07  p.  m.  on  said  14th  day 
of  July,  1914,  and  was  crossing  over  and  across 
■aid  tracks  of  said  defendant  Seothem  I^«iflc 
GoBipany,  said  dtfeiidant  Sootham  Paeiflc 
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Gompany,  throngli  and  by  its  agent,  servant, 
and  employd,  dafendant  William  J.  McEnigbt, 
who  was  then  and  there  the  locomotive  engineer 
and  engine  foreman  in  charge  of  said  locomotlTe, 
negUgenily  and  oartie$tly,  vithout  vshitile  heine 
hlown  or  heU  rung  or  any  voaming  or  signal 
of  any  Hnd  or  character  tdno  given  before 
reaehUg  taid  pultio  highwaif  and  oouniy  rood 
[italics  oars],  ran  one  ai  its  locomotiTee,  operat- 
ed by  steem,  in  a  aoatherly  direction  along  aaid 
trsclo^  across  said  highway  and  county  rmd  at 
said  croaring,  at  a  great  and  negligent  rate  of 
speed ;  that  the  defendants  negligently  and  care- 
lessly operated  said  locomotiTe  at  a  high  and 
carol esa  rate  al  speed  at  aaid  place,  notwith- 
standing the  fact  that  said  public  crossing  was 
concealed  from  view  by  buildings  and  box  cars 
along  the  side  of  said  crossing,  whidi  said 
buildings  and  box  cars  obstructed  the  view 
tiiereof  by  the  persons  in  charge  of  said  loeo- 
ntotlTe,  which  fact  was  well  known  to  said  de- 
fendants at  and  priw  to  said  14th  day  of  July, 
1914;  that,  by  reason  of  said  neffligent  and 
earelete  rate  of  speed,  and  by  reason  of  taid 
oarelete  and  negligent  operation  of  eaid  locomo- 
lAve,  and  hy  reason  of  the  careieet  and  negUgeat 
tmittion  and  failure  to  Uow  a  ichiatJe,  or  ring 
9  beil,  or  to  give  any  waminff  or  signal  of  any 
hind  or  eharaeter  before  reaohing  said  publh 
klffhMatf  and  oowify  nod  as  aforesaid,  the  said 
locomotive  struck  said  automobile  [italics  oars], 
which  said  Thomas  V.  Fimple  was  operating 
and  driving  ss  afores&id,  throwing  said  Thomas 
V.  Fimple  out  of  said  automobile  a  distance  of 
20  or  SO  feet,  thereby  killing  said  Thomas  V. 
Fimple;  that  said  defendant  William  J.  Mc- 
Knight  was  at  all  of  the  times  mentioned  here- 
in the  locomotive  engineer  in  charge  of  said 
loownotive,  snd  wss  acting  jointly  tn  conjunc- 
tion with  said  defendant  corporation,  in  the  care, 
managemeBt,  dinctloii,  and  contad  Uiereof  at 
Mid  time." 

[S]  It  will  not  be  denied  that,  If  tbe  platn- 
tlfl  intended  to  rely  upon  the  maintenance  of 
the  alleged  obstmctlon  referred  to  as  a 
ground  for  recovery  against  the  appellaat,  it 
was  requisite  that  the  alleged  n^ligenoe 
therein  InvolTed  should  have  been  specially 
pleaded  and  in  such  manner  as  clearly  to 
show  that,  by  reason  of  such  Diligence,  tbe 
appellant  Itself  contributed  to  the  damage 
complained  of. 

It  is  not  necessary  to  take  apart  or  analyze 
herein  the  averments  of  the  complatat,  and 
thus  consider  them  to  show  that  nowhere 
does  that  pleading  disclose  any  act  or  acts 
of  negligence  except  those  faivolved  In  the 
allegations  Italicized,  abov^  which  are  con- 
fined to  the  all^^ed  acts  of  negligence  of  tbe 
engineer  In  ronnlng  the  train  at  a  great  and 
an  unauthorized  rate  of  BpeeA  and  the  fall- 
ore  of  the  en^ne^  to  sonnd  a  whistle  or 
ring  a  ben  or  give  any  otlnr  of  the  usual 
warnings  of  tbe  aroroat^  of  trains  to  a  sta- 
tion or  a  crossing.  Whllethecomplaintplatn- 
ly  siqrs  that,  "by  reascm  of  said  negligent  and 
careless  rate  of  speed,  and  by  reason  of  said 
careless  and  negUgent  weratUm  of  said  lo- 
oKDOtlve^  and  by  reason  of  the  careless  and 
negligent  oDilsslon  and  failure  to  Uow  a 


wblsUe,  m  ling  a  b^  cv  to  glTo  anj  warn- 
ing or  signal  of  any  Und  or  character  bo- 
fore  reaching  said  public  fai^iway,"  etc., 
there  Is  no  avennsBt  that  the  deceased  lost 
his  life  by  reason  of  tbe  obstruction  of  tbe 
view  of  the  crossing  because  of  the  buildings 
and  box  cars  referred  to  so  that  said  cross- 
ing could  not  be  seoi  by  those  haTlng  charge 
of  tbe  tocomottve  at  the  time  of  the  acddoit. 

In  niompson  r.  S.  P.  Oo^  et  al.,  31  CaL  App. 
667i  161  Pac  21,  supra,  tbib  oinniaalnt  alleged 
Oiat,  for  a  long  time  prior  to  tbe  tJme  of  the 
accident  therein  complained  at,  tbe  railroad 
company  negligently  and  carelessly  permit- 
ted to  grow  up  and  mature  on  the  right  of 
way  of  Its  traift  where  tbe  same  cronsd  tbe 
public  highway  at  which  the  oompany'a  train 
collided  with  the  plalntUTs  autnaobUe^  re- 
sulting in  the  Injuries  complained  of,  a  dense 
growth  of  sunflowers  and  weeds  to  such  a 
height  that  thus  the  view  was  so  obstructed 
that  a  person  traveling  on  said  highway  in 
an  easterly  direction  across  the  company's 
track  could  not  see  the  railroad  track  or  a 
locomotive  engine  or  a  train  of  cars  thereon 
for  any  distance  looking  In  the  southeasterly 
direction  of  said  railroad  track,  "except  at  a 
point  near  and  almost  immediately  upon  said 
railroad  track." 

The  gravamen  of  the  plaintUf's  cause  of 
action  as  it  was  set  forth  in  the  cwnplafajt 
in  that  case  was  that  the  engineer  and  fire- 
man in  charge  of  the  locomotive  failed,  upon 
approaching  the  crossing  where  the  alleged 
Injuries  were  received,  to  give  warning  in 
due  time  of  the  approach  of  the  train  by 
blowing  a  whistle  or  ringing  a  bell  or  other- 
wise signaling  Its  approach  to  the  crossing- 
It  Is  plainly  manifest  that  the  allegations 
In  that  case  as  to  the  weeds  and  sunflowers 
growing  near  the  track  of  the  company, 
tlrareby  obstrucOng  tbe  view  of  approaching 
trains,  oome  modi  nearer  to  diarglng  that 
Hm  railroad  company  actually  participated 
In  the  a<^4dent  than  do  the  allegations  as  to 
alleged  obstruction  caused  by  the  buildings 
and  box  cars  In  this  case;  yet  this  court.  In 
the  Thompson  Case,  referring  to  the  couten- 
tlon  that  "appellant  did  actually  participate 
in  the  BOddent  by  reason  ot  permitting  the 
growth  of  weeds  and  tress  so  as  to  obstruct 
the  view  of  the  track,"  said: 

"But  from  respondent's  standpoint  upon  tbft 
assumption  that  he  was  exerdring  ordinary 
care,  It  is  quite  dear  from  the  record  that  he 
would  have  been  apprised  of  the  danger  if  tbe 
bell  bad  been  properly  rung  and  the  whistle 
sounded.  He  can  Justify  bis  cause  of  action 
only  upon  the  theory  that  these  precautionB  were 
omitted.  If  he  had  conceded  that  theae  usual 
warnings  were  sounded,  he  would  have  bad  no 
cause  with  which  to  go  to  the  jury,  as  be  show- 
ed no  reason  why  he  would  or  could  not  have 
heard  them  In  time  to  avoid  the  colUaiou.  In- 
deed, he  allies  in  bis  compMnt  that  he  would 
havs  beard  tbe  warning  If  it  bad  been  given. 
The  presence  of  Ike  weeds  simply  empbaslBed 
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dM  importance  and  dn^  of  great  care  on  the 
part  of  thoM  in  diarge  of  the  traiut  and  we  re* 
peat  that,  ilaQe  tkar  were  aeqvitted  of  negU- 
ge&ce,  the  Jury,  to  be  eonalatMi^  ihonld  have 
8(»ie  a  atep  further  and  ttnaerated  the  aimel- 
lant.- 

C4]  As  before  stated,  the  n^Ilgence  plead- 
ed and  so  relied  upon  by  the  plaintiff  In  this 
case  Is  In  tbe  omission  of  the  engineer  to 
sonnd  the  whistle  and  ring  the  locomotive 
bell,  and,  as  In  the  Thompson  Case,  tbe  main- 
tenance of  the  obstruction  referred  to  only 
made  It  the  more  Imperative  that  that  duty 
should  have  been  performed  by  the  engineer 
as  his  train  approached  the  crossing.  But, 
after  all,  we  are  not  prepared  to  say  that  the 
mere  maintenance  of  the  buildings  and  the 
side-tracking  of  the  ears  as  Indicated  would 
constltnte  n^Ugence  In  tbe  appellant,  unless 
It  were  additionally  shown  that  the  company 
had  also  negligently  ^lled  to  employ  the  nec- 
essary means  for  protecting  the  traveling 
public  against  the  added  danger,  If  any, 
which  had  been  created  In  and  about  the 
crossing  by  reason  of  the  presence  of  the  said 
buildings  and  box  cars.  Weeds  and  sun- 
flowers have  absolutely  no  value,  so  far 
as  a  railroad  is  concerned,  bnt.  Indeed,  are 
a  nuisance  where  they  are  permitted  to 
grow  along  the  roadway  of  a  railroad  to 
a  height  to  Interfere  with  the  proi>er  and 
safe  operatltm  of  railroad  trains.  Build- 
ings erected  near  raUroad  tracks  are  gen- 
erally put  there  tor  smne  purpose  In  con- 
nection with  the  business  of  tbe  railroad, 
and  the  side-tracking  of  box  <;ars  oa  sidings 
may  always  be  assumed  to  be  necessary  for 
the  purposes  of  the  company's  traffic.  Nei- 
ther Is  a  nuisance  of  Itself,  and  can  only  be- 
come so  when  it  Is  shown  either  that  they 
are  unnecessarily  maintained,  or  are  pat  In 
a  place  where  tbe  exigencies  of  tbe  compa- 
ny's business  and  traffic  do  not  require  them 
to  be  maintained,  or  where  tb^r  mainte- 
nance though  necessary  for  tbe  busineBg  of 
the  company,  has  bad  the  effect  of  making  a 
crossing  near  whi^  they  are  maintained 
more  dangerous  or  perilous  for  use  by  the 
travellns  puhlic  and  Oie  ccmipany  has  not 
employed  added  precautlpns  for  tbe  safety 
of  tbe  piU>Uc  oommtfisurBte  with  the  perils 
ot  tbe  crossing  thus  added  thereto. 

Thus  we  are  c(m8trained  to  reverse  tlie 
Judgment  It  is  not  necessary,  in  view  of  the 
law  applicable  to  this  case,  for  us  to  decide 
whether  there  Is  erlduice  snffldent  in  proba- 
tive &>rce  to  support  tbe  finding  of  the  jury 
that  tbe  death  of  Flmple  was  due  to  the  u^- 
llgence  of  the  engineer  by  failure  to  give  due 
and  proper  and  the  usual  warning  of  the  ap- 
proach of  the  train  toward  the  crossing; 
yet  it  Is  not  at  all  improper  to  say  that,  if 
tbe  negligence  of  ttie  engineer,  as  claimed, 
was  at  the  bottMn  of  the  unfortunate  and  fa- 
tal accident  which  Is  req;Kui^ble  for  this  ac* 
tion,  it  is  greatly  to  be  d^recated  that  die  | 
law — the  hiw  as  we  have  presented  It  here- 1 


in  and  which  has  been  idalnly  laid  down  and 
e:]^lalned  by  the  hi^er  courts—is  sn(^  that 
tbe  guilty  cannot  be  made  to  suffer  for  tbe 
consequences  of  tlieir  culpability,  and,  at  tbe 
same  time,  those  who  have  therefrom  suffer- 
ed 80  grievous  a  wrong  given  some  repara- 
tion for  the  great  loss  sustained.  Bnt  a  fund- 
am«ital  mistake  in  this  case,  in  view  of  the 
law  as  It  has  been  expounded  and  Is  now  ap- 
plied by  tbe  courts  In  this  kind  of  a  case, 
was  in  Joining  the  engineer  with  the  appel- 
lant as  a  defendant,  even  though  it  may  be 
tme,  as  bas  been  expressly  held  to  be  so  In 
some  other  jurisdictions,  that  a  railroad  com- 
tiany  or  other  defendant,  in  a  case  for  the 
recovery  of  damages  for  a  tort,  may  compel 
bis  servant,  who  has  negligently  committed 
an  Injury  to  person  or  property  while  engag- 
ed In  performing  his  duties  as  snch  servant 
to  come  in  and  defend  the  action,  tf  sudi 
servant  has  not  already  been  joined  as  a  de- 
fendant by  the  plaintiff.  A  verdict  against 
tbe  principal,  if  there  was  evidence  to  sup- 
port It,  would  be  upheld,  and  if  It  tranqdred 
that  the  delict  complained  of  was  tbe  resnlt 
solely  of  the  negligence  of  the  servant,  or 
that  the  prhidpal  did  not  itersomaUy  partici- 
pate la  such  negUguo^  tbe  matter  oi  rdm- 
burson^t  of  the  principal  for  the  loss  so 
sustained  by  reason  of  tbe  negUgmoe  of  his 
servant  would  be  a  matter  to  be  ftmi^t  out 
betwem  tbe  principal  and  Ua  culpable  on- 
ploy& 

Bat,  as  dedared,  we  are  required  to  ^iply 
tbe  law  as  we  find  It  laid  down  to  tlie  facts 
as  tli^  have  been  made  to  anoear  In  the 
record,  and,  tima  gnlded,  there  Is  no  otber 
altematlTe  <ven  to  us  in  ttils  case  but  to  xe- 
Twse  tlie  Judgmsnt,  and  rai^  Is  ttie  wder. 

TVe  concur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 

On  Rehearing,' 

PER  CURIAM.  In  an  apidication  for  a  re- 
hearing of  this  case  It  is  intimated  that  it 
was  the  duty  of  tbe  fireman  on  tbe  locwaotlve 
to  ring  the  bell  and  sound  tbe  wblsUe  as  tbe 
train  approaclied  crossings,  and  tliat  in  tliis 
case,  dierefore,  theAe^Igenceof  the  Southern 
Pacific  C3ompany  results  from  the  foUure  of 
the  flrffiuan,  who  was  not  made  a  party  to 
this  action,  to  give  those  warnings  as  the 
train  was  approaching  the  crossing  where  the 
aotomoUle  was  struck  by  the  locomotive. 

[I,  I]  13iere  are^  we  l^nk,  two  ansirara  to 
the  propodttoD  so  made,  viz.:  (1)  That  tihe 
undisputed  testimony  of  tbe  engineer  is  that 
be,  as  sach  engineer,  was  In  charge  of  the  lo- 
comotive on  the  oocaMon  of  the  accident,  and 
from  this  testimony  it  Is  to  be  assumed,  if 
not  presumed,  that  tbe  fireman.  In  ttie  dis- 
charge of  his  duties  as  sndi,  was  entirely 
subject  to  the  control  and  orders  of  the  en- 
gineer, and  whether  In  audi  case  tbe  fire- 
man's duty  was  to  sound  the  whistle  or  ring 
the  bdl,  or  to  perform  botii  such  acts,  when 
ordered  by  the  engineer  to  do  so.  Is  not  ma- 
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terlal;  <2)  that  the  complaint  contains  no 
charge  of  negligence  against  the  flreman  and 
nowhere  attempts  to  impute  to  the  Southern 
Pacific  Company  any  negligence  of  whitOi  the 
flreman  might  have  been  gnllty.  To  the  con- 
trary, the  complaint  allies  that  the  engineer, 
McKnlght,  was  "the  locomotiTe  engineer  and 
engine  foreman  in  charge  of  said  locomo- 
tive," and  that  the  "said  defendant  Southern 
Pacific  Company,  through  and  by  its  agoit, 
serrant,  and  employ^,  defendant  William  J. 
McKnlght,  negligently  and  carelessly"  did 
the  damage  complained  of.  Thus  it  Is  rery 
clear  that  the  plaintiff  did  not  rely  apon  the 
n^llgence  of  the  fireman,  if  any  he  was  guilty 
of,  but  tbftjt  the  whole  theory  of  her  case, 
as  made  by  her  complaint,  was  that,  U  the 
Southern  Pacific  Company  was  at  all  culpa- 
ble In  the  matter,  It  was  wholly  through  the 
allied  negligence  of  McKnlght,  the  engineer 
then  in  charge  of  the  locomotive.  We  think 
that.  If  the  plaintiff  intended  to  rely  upon 
any  negllgmce  of  the  flronan,  and  thus  con- 
nect the  Southern  Pacific  Company  with  sudi 
negligence  upon  the  doctrine  of  respondeat 
superior,  it  was  Incumbent  upon  her  to  plead 
such  negligence,  just  as  it  would  have  been 
her  duty  to  do  if  she  had  relied  on  negli- 
gence of  the  company's  station  agent  or  any 
other  servant  of  the  defendant  cwipany. 

As  gratifying  as  it  would  certainly  be  to 
this  court  to  see  the  plaintiff  receive  adeQuate 
compensation  for  the  great  loss  she  has  sus- 
tained, assuming  that  the  damage  was  the 
direct  reanlt  of  the  negligence  of  the  compa- 
ny's locomotive  engineer  and  servant,  we  can- 
not see  our  way  dear  to  recede  from  the  con- 
clnelon  at  which  we  originally  arrived  herein. 

Tlw  petitUm  mnat  be  denied;  and  It  Is  ao 
ordered. 


HIRBOH  T.  JAMES  &  REMICK  CO.  et  aL 
(Civ.  1880.) 

(District  Court  of  Appeal,  nilrd  District,  Oal- 
Ifonda.   Nov.  26,  19180 

1.  Death  «=s>48(1)  —  Action  vox  Dakaoeb  — 

Pleading. 

A  complaint  in  an  action  for  damages  for 
death  is  demurrable  unless  it  alleges  that  tbe 
deceased  left  beirs. 

2.  Appkai,  and  Erbob  «=>1040(10)  —  Habju- 

LKSB  EbBO{1— PLEADINO. 
Error  in  overruling  a  demurrer  to  a  com- 
plaint in  an  action  for  death,  It  not  being  al- 
leged that  deceased  left  heirs,  was  cured,  where 
plaintiff,  without  objection,  hitrodnced  evidence 
on  the  trial  showing  tbat  deceased  left  beirs, 
naming  them. 

3.  Municipal  Cofobations  *=>821(17)— Sim- 
walks  —  IBOR  DOOBS  —  NieUOCNW-JOBT 
Qtjkbtion. 

A  vault  under  a  sidewalk,  eorered  by  Iron 
doors  of  standard  sbe.  set  in  the  pavement  in 


tbe  custontary  manner,  and  forming  a  part  <ii 
tbe  sidewalk  when  dos«d«  was  not  in  iteelt  a 
nuisance,  and  Its  mahrteaanoe  did  not  ooostttute 
negHgcaee  per  m. 

4.  Municipal  Corporations  ^808(7)— Side- 
WALK9— Vaults  Undeb  Sidewalks— Obdi* 

NANCES— NEGUOBNCE. 

Tbe  construction  and  maintenance  of  a 
vault  onder  a  ridewalk  containing  an  elevator 
and  covered  by  iron  doors  of  standard  sue 
forming  a  part  of  tbe  sidewalk  when  closed, 
and  leaving  a  passageway  of  seven  feet  when 
open,  was  not  a  violation  of  Ordinances  Kos.  346 
and  716  of  the  dl?  of  Sacramento,  providing 
tbat  passageways  to  basements  shonld  be  with- 
in tbe  four  feet  next  tbe  baildiog  line,  but  that 
mercbants  or  persons  having  occasion  to  re- 
ceive or  deliver  goods  could  use  the  ridewalk 
in  tbe  daytime. 

6.  Municipal   Cobfobations   ^>821(17)  — 
Vaults  Undeb  Sidewalk— Ibon  Doosa— 
Neouoence— QuEsmon  ros  Jvbt. 
In  an  action  for  death  of  one  who  fell  into 
a  vault  nnder  a  sidewalk  protected  by  open 
iron  doors  25  inches  high,  on  a  damp,  foggy 
evening,  when  it  was  growing  dark,  an  electri- 
cally lighted  electrolier  Zt  feet  away  being  dim- 
med one-third  by  coloring  the  burners,  whether 
tbe  abutting  owner  mis  negligent  Aetd  tor  the 
jury. 

6.  Tbial  «3»186(8)  —  CoNBTEUonoN  or  Crrr 
Obdihanobs— Question  pob  Coubt. 
The  meaning  of  an  unambiguous  dty  ordi- 
nance is  for  the  court  and  not  the  Jury  to  de- 
cide. 

Appeal  from  Superior  Court,  Sacramento 
County;  H.  D«  Burroughs,  Judge. 

Action  by  Philip  Hirscb,  as  executor  of  the 
estate  of  Markus  Hirsch,  sometimes  known  us 
M.  Hirsch,  deceased,  against  the  James  S. 
Remick  Company,  a  copartnership,  and  James 
Samuel  Itemlck  and  John  W.  Haley.  Judg- 
ment for  plaintiff,  and  defendants  appcaL 
Reversed. 

O.  m  McLaufi^Oln  and  C.  P.  McLanghUn* 
both  of  Sacramento^  for  appellants. 

Martin  I.  Welsh  and  Ralph  W.  Smith,  both 
oi  Sacramento,  lor  reqtondent 

CHIPUAN,  P.  J..  Xbe  action  Is  tor  tbe  i«- 
covery  of  damages  arising  from  the  alleged 
negligence  t£  dOCendants  vherdiy  plalntUTs 
testate  was  injured. 

It  Is  alleged  in  the  complaint: 

Tbat  defendants  were,  on  December  24. 191S, 
conducting  a  store  at  tbe  soutiiweat  corner  of 
Eleventh  and  J  streets,  Sacramento.  That  on 
tbe  Eleventh  street  front  of  said  store  and  un- 
der tbe  pavement  or  sidewalk  defendants  main- 
tained an  area  or  basement,  and,  for  tbe  pur- 
pose of  lowering  and  raising  articles  of  mer- 
chandise to  and  from  the  floor  of  eaid  area  to 
the  surface  of  the  sidewalk,  defendants  con* 
structed  and  used  a  shaft  in  which  was  installed 
an  devator.  Two  ordlnanees  of  the  dty  of 
Sacramento— Nos.  848  and  710— are  ptsaded  as 


4B»For  other  csms  se*  wme  topio  and  KET-N1TMBSR  In  all  Key-Numbered  Olcetto  and  ladcxM 

Digitized  by  Google 


Cat) 


msaCB  T.  JAMES  8.  REUICK  CO. 


the  bailB  for  the  avenneiit  that  defendants  nn- 
UwfoUr  maintained  said  shaft.  "That  the  side- 
walk in  front  of  the  said  store  of  detendsitts 
on  Eleventh  street,  in  the  city  of  Sacramento, 
county  of  Sacramento,  state  of  OaUfomla,  is 
some  fifteen  feet  in  iridth.  That  at  a  point 
on  the  said  sidewalk  about  60  feet  southerly  of 
the  sDvl^west  comer  of  the  curb  at  Eleventh 
and  J  streets,  and  abont  8  feet  to  the  east  of 
the  most  easterly  outer  wall  of  the  boildins  oc- 
cupied duriug  all  of  said  times  by  defendants' 
store,  and  about  3  feet  west  of  the  outer  or 
eastern  edge  of  the  said  sidewalk,  the  defend- 
ants did,  daring  all  the  times  herein  mentioned, 
negligently,  Imprudently,  and  nnlawfally  use  and 
maintain  in  the  said  sidewalk  at  the  point  afore- 
said, above  the  shaft  of  the  said  elevator,  the 
point  being  at  a  distance  of  more  than  7  feet 
to  the  east  of  the  most  outerly  easterly  wall 
of  defendants'  store,  a  rectangular  hole  or  open- 
ing some  5  feet  sqoare,  and  during  all  of  said 
times  herein  mentioned  failed  and  neglected  tp 
construct,  maintain,  eqnip  over,  about,  or  around 
the  said  rectangular  biAa  or  opening  any  bar- 
rier, fence,  light,  rail,  protector,  or  warning  of 
any  kind  whatever.  That  on  tiie  24th  day  of 
December,  191S,  in  the  nighttime  of  eaid  day, 
at  or  about  the  hour  of  5:30  o'clock  p.  m., 
Markus  Birsch,  sometimes  known  as  M.  Hlrsch, 
while  proceeding  as  a  pedestrian  walking  in  a 
northerly  direction,  upon  the  sidewalk  in  front 
of  the  store  of  defendants  on  Eleventb  street, 
the  city  of  Sacramento,  state  of  California, 
while  so  using  the  sidewalk  as  aforesaid,  he  fell 
into  tile  said  reetangntar  h<de  or  opening  in 
said  sidewalk,  to  the  floor  of  the  open  area, 
basement,  and  cellar  below,  fatally  Injnring 
the  said  Bfarkns  EQrsch,  sometimes  known  as 
M.  Birsch,  from  which  injaries  he  died  on  the 
24th  day  of  December.  1916,  all  to  the  loss  and 
damMe  <tf  this  ^aintifl  in  tha  Mun  of  910,000." 

A  general  and  qjedal  demurrer  was  over- 
ruled, and  defendants  answered  denying  the 
accusatory  avermeots  of  the  complaint,  and 
alleged  that  "satd  shaft  or  opening  in  the 
sidewalk  on  Eleventh  street  was  guarded  by 
perpendicular  iron  barriers  25  Inches  In 
height  above  the  sidewalk  on  the  northerly 
and  southerly  sides  of  said  shaft  or  opening 
and  on  the  east  and  west  ends  of  said  shaft 
or  opening  by  iron  rods;  that  at  all  times  dur- 
ing said  use  on  said  day  said  barriers  were 
visible  to  any  person  walking  northerly  or 
southerly  on  Eleventh  street,  for  a  distance  of 
more  than  150  feet" ;  that  deceased  well  knew 
of  the  existence  of  said  shaft  and  the  purpose 
for  which  It  was  used,  and  that  by  the  exer- 
cise of  ordinary  care  he  could  have  seen  and 
have  avoided  said  shaft  and  could  have  used 
the  sidewalk  between  said  shaft  and  the  wall 
of  said  store  "which  was  clear  of  all  obstruc- 
tions for  a  width  of  about  seven  feet" ;  that 
on  said  December  24,  1916,  and  a  few  min- 
utes before  he  was  Injured,  he  passed  south- 
erly along  Eleventh  street  between  said  oven- 
Ing  and  the  wall  of  said  store,  and  then  and 
there  observed  and  knew  that  said  shaft  was 
tMing  used  by  defendants  and  the  pnri>ose 
for  wlilch  it  was  b^g  used,  and  observed  the 
Mtld  Iron  dooM  ftmnlng  a  barrier  25  Inches  In 


height  above  the  irldewalk,  and  observed  the 
said  clear  space  of  7  feet  between  said  shaft 
and  said  building;  that  the  Injurr  and  death 
of  deceased  alleged  in  the  complaint  were 
caused  1^  his  own  negligence  and  want  of 
ordinary  care,  and  could  have  been  avoided 
had  he  exercised  ordinary  care  by  the  use  of 
said  open  space  next  to  the  wall  of  said  build- 
ing;  denied  that  deceased  was  injured  at  5 :30 
o'clock  p.  m.  of  said  day  or  at  any  hour  later 
than  5  o'clodc  p.  m. 

The  cause  was  tried  by  the  court  with  a 
Jury,  and  plalntltT  had  the  verdict  Judgment 
was  accordingly  ratered,  from  which  defend- 
ants appeal. 

[1,2]  Defoidants*  first  point  is  that  the 
complaint  Is  fatally  defective  In  falling  to  al- 
lege that  the  deceased  left  any  heirs.  The 
general  demurrer  should  have  been  sustained 
on  this  ground,  for  It  Is  well  settled  that  the 
action  runs  to  the  hdrs  only,  and  that  a  re- 
covery Is  for  their  benefit,  and  not  for  the 
benefit  of  the  estate  of  the  deceased.  Munro 
V.  Dredghig,  eta,  Co.,  84  Oal.  515,  24  Poc. 
303,  18  Am.  St.  Eep.  248;  Kuiz  v.  Santa  Bar- 
bara Gas  &  Electric  Co.,  164  Gal.  188,  192, 
128  Pac.  330.  It  a];^)ears,  however,  from  the 
record  that,  without  obJectlMi,  plaintiff  Intro- 
duced testimony  showing  that  the  deceased 
left  heirs,  naming  them.  Under  similar  cir- 
cumstances, we  held.  In  Slaughter  v.  Gold- 
berg, Bowen  &  Ca,  28  Cal.  App.  318, 147  Pac. 
80,  that  the  admission  of  evidence  without 
objection  cured  the  omission  of  the  allega- 
tion as  to  the  existence  ot  heirs.  We  did  not. 
as  appellants  seem  to  read  the  opinion,  rest 
the  decision  on  the  fact  that  the  omlaslon  was 
cured  by  the  answer.  A  petition  to  the  Sn- 
lireme  Court  for  a  hearing  of  the  case  hi 
that  court  was  filed  and  especial  attention  giv- 
en In  the  petition  to  the  point  now  here.  Tbe 
l)etitlon  was  denied,  and  we  must  assume  that 
the  Supreme  Court  concurred  in  the  view  of 
the  question  taken  by  this  court.  The  point 
was  referred  to  In  Boyle  v.  Coast  Improve- 
ment Co.,  27  Cal.  App.  714,  151  Pac.  25,  and 
the  dedsloo  In  the  Slaughter  Case  was^  affirm- 
ed. A  hearing  in  the  Supreme  Court  In  the' 
Boyle  Case  was  also  denied.  We  gave  the 
question  our  best  attention  in  Slaughter  v. 
Goldberg,  Bowen  &  Co.,  and,  uotwithstand- 
tug  the  able  ailment  now  presented  by  the 
learned  counsel  for  the  defendants,  we  must 
adhere  to  onr  decision  beratofore  Tendered. 
See  Noakes  v.  Caty  of  Los  Angeles,  175  Pac. 
400. 

The  sidewalk  on  Eleventh  street  is  14  feet 
wide.  In  this  sidewalk  2  feet  from  the  curb 
is  the  opening  Into  which  deceased  fell.  The 
opening  Is  5  feet  east  and  west  and  4  feet 
north  and  south  and  Is  covered  by  two  Iron 
doors  flush  with  the  sidewalk  whai  In  place. 
Wh^  open,  these  Iron  doors,  one  on  each 
side,  25  Indies  in  height,  stand  upright  and 
are  held  In  position  by  an  Iron  rod  across 
the  west  side  of  the  shaft.  An  elevator  is 
operated  In  tbls  ahaft  to  carry  goods  to  and 
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from  the  basement  or  area  under  the  dde- 
walk.  At  tbe  tinw  of  the  accidoit,  the  elem- 
tor  platform  was  at  the  bottcmi  of  Che  diaft 
and  it  was  not  for  the  moment  thai  being 
used.  31iere  was  an  dectrlcally  lighted 
dectroller  near  the  curb  27  feet  north  of  this 
<^>ening  and  another  shuilar  one  74  feet  eoatb 
of  0i1b  Bfaaft  They  had,  however,  berai  dim- 
med by  coloring  the  bumen  bo  as  to  dimin- 
ish the  radiance  of  the  lamps  one-third.  It 
vas  a  damp,  foggy  evening  and  growing  darfc. 
The  snn  set  on  that  day  at  4:35  p.  m.  Deceas- 
ed left  his  store  on  J  street  betweoi  Tenth 
and  Eleventh  streets  at  about  S  o'dodc  that 
evening  to  pnrchase  some  cotfee  at  a  store  on 
the  oomer  of  Hevoitti  and  K  streets.  He 
passed  this  shaft  in  going  and  was  met  on  his 
way  beck  by  a  witness  betweei  the  corner  of 
SaevenUi  and  K  and  the  (HMoing.  ^nds  was 
about  5:16  or  S'^SQ  ik  m.  Continuing  his 
course  north,  deceased  fell  Into  this  diaf t  and 
received  Injuries  tram  which  be  died  during 
the  same  ni^t.  No  witness  saw  him  taJil 
Into  the  shaft 

It  is  contended  by  re^wdent  that  said 
shaft  was  constructed  and  is  being  need  In 
vifdatioD  of  tbe  ordinances  above  r^erred-to, 
and  hence  was  a  nuisance  and  constltnted 
n^llgence  per  se.  This  contention  Is  stout- 
ly contested  by  defendants,  thus  presenting 
an  important  and  perbaps  the  jwindpal  qoes* 
tlon  in  the  case. 

The  court  Instmcted  the  jury  as  follows: 

**Wlien  the  owner*  or  occupants  of  property 
abnttlBg  on  the  pnUie  highway  do  anything  or 
oontinne  the  use  of  anything  tiiat  will  obetmet 
the  free  paasage  of  the  public  upon  aach  high- 
way, street,  or  sidewalk,  such  parties  are  main- 
taming  a  nuisance  if  they  maintain  the  same 
contrary  to  the  provisions  of  the  law  regarding 
the  same.  In  this  connection,  I  will  read  to 
yon  the  ordinances  of  the  city  of  Sacramento 
relatiim  to  the  regulating  and  use  of  sidewalks. 
(Here  reads  Ordinances  Nob.  846  and  716.)" 

Then  follows  an  Instruction  to  the  eflCect 
that— 

If  the  Jury  find  that  defendants  were  vring 
or  maintaining  "the  alleged  area,  baaenent  win- 
dow, or  cellarway  in  the  ^ewalk,"  and  that  the 
said  opening  "wsa  not  kept  or  maintained  or 

continued  in  use  in  accordance  with  the  terms 
of  the  ordinances  just  read,"  the  defendants 
"were  guilty  of  maintaining  a  nuisance,  and  the 
defendants  would  be  liable  to  persons  who  sus- 
tained injuries  as  the  proximate  reanlt  of  the 
maintenance  of  the  said  nuisanca,  ii  anch  In- 
juries were  sustained  by  said  party  when  he 
was  in  the  ezerdse  of  ordinary  care." 

ThB  court  gave  the  following  instruction: 

"The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  the  defendants  were 
maintaining  an  opening  In  the  said  sidewalk  in 
which  the  deceased  fell,  and  that  In  so  main- 
taining tbe  same  they  were  violating  the  provi- 
sions of  the  said  ordinances  of  the  dty  of  Sac- 
ramento, and  anch  vitdatiiffl  of  the  ordinances 
was  the  proximate  cause  of  the  decedent's 
death,  and  that  the  decedent  at  saeh  time  was 
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In  the  exendse  of  ordinazy  care.  It  is  your  duty 
to  find  for  the  plaintiff." 

Defendants  requested  an  Instruction  which 
set  forth  the  uncontradicted  facts  as  to  the 
place  where  the  shaft  was  constructed  and  the 
manner  of  its  conrtructlOD,  and  stated  that, 
if  the  jury  should  find  tlie  facts  thus  set  forth 
to  be  true,  then  "tbe  maintenance  end  use  of 
said  opening  and  said  Iron  doors  was  not  In 
and'of  Itself  a  nuisance,  or  In  violation  of  the 
ordinances  Introduced  In  evidence  in  this 
case."  The  court  refua^  to  give  this  instruc- 
tion. Another  instruction  requested  by  de- 
fendants was  refused,  reading  as  follows : 

"If  yon  find  from  the  evidence  that  tbe  open- 
ing  in  the  sidewalk  through  which  deceased  fell 
was  used  by  defendants  for  business  purposes, 
and  that  the  iron  doors  when  closed  constitute 
part  of  the  pavement,  and  when  opened  consti- 
tote  a  gnard  or  railing  on  each  side  of  Hie  open- 
ing, then  yon  are  instructed  that  such  iron 
doors  and  their  use  are  not  forbidden  by  the 
ordbiances  introduced  in  evMenee  and  did  not 
cmiatltute  a  nuisance.** 

Another  Instruction  requested  by  defend- 
ants was  refused,  whidi  instructed  the  jury 
"that  tbe  iron  doors  and  opening  maintained 
and  used  by  defwdants  were  not  forbidden 
tify  said  ordlnonoea." 

"There  is  no  rule  of  law  better  established 
tlian  tlMt  the  o(mstructk«  of  written  Inatm- 
ments  is  a  matter  of  law  for  the  court,  and  not 
of  fact  for  the  jury^  unless  when  the  meaning 
and  constructlou  are  doubtful  and  depend  upon 
eztrinsie  •Tidenee.*'  Agnirre  t.  Alexander,  6B 
Cal.  80. 

"It  is  error  for  the  court  to  submit  to  a  jury 
the  question  of  the  legal  effect  of  written  docu- 
ments offered  In  evidence  during  the  triaL" 
SyL  Carpentier  v.  Thirston,  24  CM.  269,  285. 

It  was  the  contention  of  respondent  at  the 
trial,  and  is  his  contention  here,  tliat  the  om- 
structlon  and  maintenance  of  this  opening  or 
shaft  was  unlawful  because  in  vlolaticm  of 
the  ordinances  pleaded;  and  that  this  unlaw- 
fulness did  not  consist  in  the  character  of  the 
duft  or  opening  but  in  its  posltt<m;  that  the 
ordinance  anthwlzed  only  the  t^enlng  or 
stairway  next  to  the  building.  It  seans  to 
us  that,  when  the  instructions  given  and  re- 
fused are  considered,  the  court  not  only 
the  question  of  the  omstrttctlon  to  be  put  up- 
on tbe  ordinances  to  the  Jury,  bat  conveyed 
tbe  impreeston  to  tbe  jury  th^  the  Aaft  or 
opening  In  question  was  in  vlolatiiHi  of  Ow 
ordinances,  and  boice  a  nuisance. 

SecUon  1  d  Ordinance  No.  S46  provides  for 
the  omabruction  of  a  passageway  to  the  cel- 
lar vr  basemimt  next  to  the  building.  In  do* 
Ing  which  not  more  than  four  feet  of  the 
sidewalk  next  to  tbe  building  shall  be  used 
and  must  be  inclosed  by  "a  strong  iron  rail- 
ing" and  in  a  "manner  to  prevent  aoddent  to 
toot  paaungen."  Section  2  autlkwlaes  boat- 
nees  flzms  "to  occupy  three  feet  ct  the  aide- 
walk  from  tbe  building  line,  for  tbe  purpose 
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Of  tatbSMOag  their  mn»  dnrinc  bnsliiew 
bouiB."  Then  ftrilows  the  xtrorlBo: 

"That  mercbanti  or  perions  haviiif  occasion 
to  receire  or  deSver  goods  may  ose  Bocb  ildo- 
walk  for  tbe  period  not  to  exceed  ten  hours  in 
the  daytime  for  tbe  purpose  of  recelTinf  and 
discharging  each  goods;  and  provided  further 
tliat  a  space  of  idx  feet  in  width  shall  at  all 
times  be  kept  clear  for  the  accommodation  of 
persons  passing." 

Section  S  allowed  a  space  oC  four  feet  of 
the  sidewalk  for  stairway  entrances  to  the 
flnt  floor  of  any  bnUiUiig  erected  prior  to 
June  1,  18»4. 

Ordinance  No.  716  amends  sectlMi  2  of  Or- 
dinance 346  prorldlng  for  the  q>ac6  of 
three  feet  next  to  the  Imlldlxig  fbr  uccommo- 
dattnr  Mcyles  and  also  for  qiace  at  tbe  oater 
edge  of  the  sidewalk  for  bulletin  boards  for 
managers  of  theaters  and  new^pera.  The 
remaining  portion  of  section  2  is  the  same 
as  In  Ordinance  No.  346.  namely: 

"That  merchants  haring  occasion  to  receire 
or  deliver  goods,  may  use  tbe  sidewalk  ia  front 
of  the  premises  occupied  by  them  for  a  period 
of  not  exceeding  ten  boors  ia  the  daytime  for 
the  purpose  of  receiTing  or  deUveriBg  such 
giMds;  *  •  *  and  provided  farther,  t^at  a 
space  of  six  feet  ia  ^th  shall  at  all  times  be 
kept  dear  for  Ow  aeeomsMdatioii  of  paratms 
passing." 

The  provisions  of  the  ordinances  relating 
to  receiving  and  drilvering  goods  anthorlaed 
the  use  of  the  sidewalk  next  to  the  corb  tor 
that  purpose.  It  has  been  held  that  the  abut* 
ting  owner,  whose  rights  extend  to  the  center 
of  the  street,  may  excavate  a  raolt  or  cellar 
under  the  sidewalk.  Elliott  on  Beads  and 
Streets,  |  680,  and  cases  cited.  Where  the 
area  mtAer  the  sidewalk  Is  utlllxed  for  sttHrage 
purposes  and  to  receive  and  discharge  goods, 
whlcA  Is  quite  onnmon  In  cities  and  In  towns 
of  considerable  Importance  the  nnlversal 
custom  is  to  effect  those  objects  by  ctKistruct- 
Ing  and  using  an  opening  in  tbe  sidewalk 
near  the  curb,  Just  such  as  was  constructed 
and  used  In  the  la-esent  case. 

[3]  The  eyldence  was  that  the  Iron  doors 
used  by  defendants  were  of  standard  size  and 
set  in  the  pavement  in  tbe  customary  man- 
ner and  when  closed  formed  a  part  of  the 
sidewalk.  In  Itself  it  was  not  a  nuisance  and 
did  not  constitute  negligence  per  se.  The 
Supreme  Court,  In  Rider  t.  Clark,  182  Oal. 
882,  385,  04  Pac.  664.  S66,  qpeaking  of  Just 
such  an  opening  and  covering  as  here  said: 

"^t  is  generally  tbe  usage  and  custom  to  al- 
low openings  to  be  made  In  the  sidewallcs  of 
cities,  in  order  to  obtain  entrance  into  the  base- 
ment, such  openings  and  the  coverings  thereof 
being  subject  to  proper  monleipal  regulation" — 
dting  cases,  and  2  Dillon  on  Municipal  Corpo- 
rations, I  6M. 

Uorrisoa  t.  McAvoy.  70  Pac.  626,  7  CaL 
Uar^  Oaaei^  87.  was  a  case  where  an  ordi- 


nance of  the  city  of  Oakland  was  drawn  In 
question.  In  that  case  an  opening  In  the  sldfr 
walk  near  tlie  curb  was  made  as  In  this  case 
and  for  like  puipoees,  the  (mly  difference 
being  that  the  Iron  doors  were  10  Inches  in 
height  when  opoi,  whereas  in  the  preset 
case  they  were  25  Inches  and  the  area  under- 
neath the  ^dewalk  was  utilized  by  stairs 
In  the  opening  Instead  of  an  elevator  as  here. 
The  ordinance  provided  that  "no  person  shall 
*  *  *  so  occupy  or  obstruct  any  i^ewalks 
as  to  Interfere  with  the  convenient  use  of 
the  same  by  all  passengers" ;  also,  that  "every 
person  shall  keep  around  every  •  •  • 
flight  of  stairs  descending  from  the  sidewalk 
to  the  basement  owned  or  occupied  by  him,  a 
fence  or  railing  at  least  three  feet  high." 
Plaintiff,  vralklng  along  the  sidewalk  In  the 
daytime,  fell  Into  this  opoilng  and  was  Injar^ 
ed.  She  brought  the  action,  alleging  a  vio- 
latltm  of  the  ordinance.  A  demurrer  to  the 
ocmqilalnt  was  sustained  by  the  lower  court 
and  tbe  Judgment  on  ampeal  was  affirmed. 
Said  the  court: 

"The  iron  doors  appear  not  to  have  been  an 
obstruction  when  closed,  and  no  defect  in  the 
manner  of  their  constmction  is  alleged,  and  it 
is  averred  that  they  constituted  part  of  the 
pavement  when  closed.  Such  doors,  as  means 
of  ingress  and  egress  to  and  from  the  basement 
of  buildings  in  towns  and  dties,  are  not  ouusual, 
and  do  not  constitute  a  nuisance  per  se,  and 
are  not  forbidden  by  the  ordinance  pleaded"— 
dthig  Rider  t.  Clark,  132  CaL  382,  64  Pac.  664. 

Speaking  further  of  the  Bttuaflon.  the  court 
said: 

"The  first  part  of  the  ordinance  above  quoted 
was  not  infringed  by  the  constmction  of  tbe 
doors,  for  th^  formed  part  of  tbe  sidewalk, 
and  were  safe  when  dosed,  so  far  as  is  alleged. 
The  second  portion  of  the  ordinance  refers  to 
open  stairways  as  they  are  sometimes  construct- 
ed next  to  the  bnllding,  or  next  to  the  curb, 
and  where  the  protection  around  the  stairs  is 
by  a  railing;  in  wliich  case  the  protection  or 
railing  must  be  three  feet  liigb,  utd  is  perma- 
nent, and  is  tbe  only  protection  required.  Tbe 
inm  door  openings  in  the  presmt  ease  are  en- 
tirely different,  and  tbe  usual  protection  to  pe- 
destrians are  the  sides  .of  the  door,  as  was  the 
case  of  lUder  v.  Clark.  The  complaint  seems  to 
proceed  upon  the  theory  that  the  openio^,  with 
the  doors,  tbe  stairs,  and  the  cellar,  were  all  un- 
authorised, and  in  violation  of  the  ordinance, 
and  together  constituted  a  nuisance.  There  is 
nothing  to  show  that  the  ose  of  the  basement 
by  these  means  was  unauthorised,  accept  tbe 
ordinance,  and  this  does  not  go  so  fsr." 

In  further  consldaing  the  ois^  the  court 
said: 

"If  there  bad  been  a  distinct  allegatioit— 
which  there  Is  not— that  tbe  sides  of  tbe  door 
were  not  high  enough  to  offer  reasonable  pro- 
tecttcm  to  footmen  in  ths  daytime,  or  bad  al- 
leged dearly  that  the  doors  were  opened  out 
and  laid  flat  on  the  pavement,  offering  no  pro- 
tection, there  would  have  been  a  different  case 
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pretcnted.**  Again,  "plalntUt  ndglit  have  pre- 
sented the  diBtinct  iasue,  on  which  she  would 
have  the  right  to  be  heard,  that  the  iron  doors, 
when  open  and  atanding  upright,  waa  a  negli- 
gent and  dangerooa  use  made  of  the  opening 
to  the  basement,  irrespective  of  the  ordinance. 
She  evaded  this  laaoe,  and  relied  on  the  prohi- 
bitions of  the  ordinance,  which,  as  we  have 
seen,  do  cot  cover  har  case." 

[4]  In  the  present  case,  while  general  neg- 
ligence was  In  i>art  relied  upon  and  it  was  not 
necessary  that  the  specific  acts  constituting 
such  negligence  should  be  alleged,  this  issue 
Is  entirely  distinct  from  the  issue  arising 
from  the  claim  that  the  opening  in  ttte  side- 
walk constituted  a  nuisance  per  se.  To  hold 
that  such  use  of  the  sidewalii  is  in  itself  a 
DUisonce,  importing  negligence  per  se,  would 
be  a  serious  infringement  of  a  right  univer- 
sally exercised  and  having  the  sanction  of 
long  and  well-recognized  usage  by  the  owners 
of  business  houses  on  lots  abutting  on  public 
streets.  That  the  city  council  waa  aware  of 
this  usage  when  it  enacted  these  ordinances 
cannot  be  doubted.  It  is  very  clear  that  the 
ordinances  in  question  do  not  in  terms  forbid 
such  use.  Tbe  only  r^;ulatlon  or  restriction 
coupled  with  the  use  as  given  is  that  it  shall 
not  exceed  10  hours  in  tbe  daytime  and  that 
a  space  of  six  feet  la  width  shall  at  all  times 
be  kept  clear  for  the  accommodation  of  per- 
sons passing.  In  tbe  present  case  It  appear- 
ed that  there  was  a  clear  space  of  seven  feet 
between  the  opening  and  the  store  building. 

We  have  considered  this  question  quite 
apart  from  the  further  question  of  general 
negligence  involved  in  the  issues  arising  out 
of  the  drcumetances  and  facts  relating  to  the 
raanuer  in  which  the  shaft  and  elevator  were 
being  used  at  the  time  of  the  accident,  and 
the  alleged  negligence  of  defendants  in  con- 
nection therewith. 

Considering  the  condition  of  the  weather, 
the  lateness  of  the  hour  In  the  day,  that  there 
was  no  one  at  the  opening  or  using  it  at  the 
time  of  the  accident,  and  that  the  elevator 
was  at  the  bottom  of  the  shaft,  the  question 
of  negligence  Imputed  to  defendants,  as  well 
as  the  question  of  the  contributory  negligence 
of  deceased,  claimed  by  defendants,  was  for 
the  Jury, 

[B]  If  we  could  soy  that  the  verdict  rested 
alone  on  defendants'  negligence  in  leaving  tbe 
shaft  open  under  the  circumstances  shown, 
there  would  be  no  ground  for  disturbing  tbe 
judgment  But  as  we  think  tbe  jury  were 
given  to  understand  that  this  opening  in  the 
sidewalk  was  a  nuisance  and  constituted  neg- 
ligence per  se,  we  cannot  say  but  that  this 
view  of  the  situation  controlled  tbe  verdict 
and  relieved  the  jury  from  constderlng  the 
question  of  defendants*  negligence  as  a  ques- 
tion of  fact. 

[I]  We  thbik  It  was  prejndldat  error  to 
send  the  case  to  tlie  jury  with  instructions  In 
effect  implying  Qiat  this  opening  on  the  side- 


walk con^tuted  a  nuisance  and  In  retoslnc 
to  Instruct  them  as  to  the  meuiiDC  of  the  or- 
dinances in  this  regard. 
Tbe  judgment  1b  reversed. 

We  concur:  BUBIfETT.  J.,  HABT.  J. 


INTERNATIONAL  HORTGAGB  BANK  t. 
EATON  et  al.   (Civ.  2548.)  * 

(District  (Joort  of  Appeal,  First  District,  Divi- 
sion 1,  California.   Dee.  S,  1918.) 

1.  MOBTOAaXS  «=3l69— AeBEBUHT    AS  TO 

PszoBiTT  OF  Leek— Valimtt. 
Instrument  signed  and  delivered  by  defend- 
ants appellants  before  plaintiff  mortgagee  ad- 
vanced money  to  mwtgagors,  and  providing  that 
any  lien  of  defendants  should  be  subordinate  to 
plaintifTa  mortgage,  held  valid,  and,  although 
it  contained  the  words  "have  borrowed,"  to  be 
a  part  of  eoDslderation  supporting  plaintiff's 
promise  to  make  loan  for  whidi  mortage  was 
given. 

2.  evidkncb   «=>419(10)  —  cohsidebation  — 
Pabol  Evidbncs. 

In  action  to  fixwlose  a  mortgage  plaintiff 
mortgagee  was  entitled  to  show  what  the  actual 
consideration  was  and  when  it  passed,  in  view 
of  Code  Civ.  Proc.  |  1962,  snbd.  2,  as  to  pre- 
BUmptiOD  from  fkcts  recited,  not  applying  to  re- 
cital of  consideration,  and  C^v.  Code,  {  164T,  as 
to  explanation  of  contract  by  reference  to  ciiv 
cumstanoe*. 

8.  mortaaoes  «=»486— forcclosube— rlguts 
Which  hat  be  Adjtjdicatbd. 
Appellants,  who  made  some  improvpments 
on  mortKflged  premises  without  first  having  ob- 
tained a  contract  from  the  mortgagee  or  mort- 
gagors for  xeimburaonent,  JMd  to  have  no  rights 
which  could  be  eofmced  in  mortgage  foredoe* 
ure  action. 

Appeal  from  Superior  Court,  Santa  Gnu 
County;  B^.  E.  Knight,  Judge- 
Action  by  tbe  International  Mortgage 
Bank,  a  corporation,  against  Robert  W.  Ea- 
ton, George  Sully,  Matilda  Sully,  his  wife, 
and  others.  Judgment  for  plaintiff,  and 
George  Sully  and  wife  aK>eal.  Affirmed. 

Reed,  Nusbaumer  ft  Bingaman,  of  Oak- 
land, for  ai^ljants. 

H.  A.  Van  G.  Tordiiana,  of  Son  Frandsoo, 
and  Wyckoff  &  Oardner,  itf  WatstnivUle,  for 
resvondoits. 

STURTEVANT,  Judge  pro  tem.  This  Is 
an  action  brought  by  the  plaintiff  to  fore- 
close a  mortgage  against  R.  W.  Eaton  and 
B.  fitdobavaer,  the  mor^gors.  Judgment 
went  for  tbe  plaintiff  against  a  large  nnmber 
of  d^endants;  but  George  Sully  and  HatUda 
Sully  are  the  only  defendants  who  have  ap- 
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peeled.  Thej  have  presented  Hielr  appeal  as 
under  sectknt  96Sa,  Code  of  CSvll  ■Pxocednr& 
By  the  record  ttugr  bare  made,  they  make 
one  conteat  as.acalnit  the  plaintiff  aad  an- 
other M  agalnat  acona  of  tibeir  codef  endants. 
Aa  tbe  pzlndidea  InvolTed  we  qalte  different, 
we  wOI  take  up  ttie  two  contests  separately 
In  the  order  as  stated  above. 

1.  If  the  plaintiff's  lien  is  sDperlor  to  the 
datm  of  the  SnliTs,  the  jndgment  should  be 
affirmed  as  to  the  respondent,  the  plaintiff 
In  tbe  trial  isart  This  question  Is  hardly 
debatable.  When  the  loan  of  the  money  by 
the  plaintiff  to  tbe  mortgagors  was  abont  to 
be  made,  tt  transpired  that  there  were  of 
record  certain  instmmeots  wbldi  the  plain- 
tiff desired  to  be  protected  against ;  and  tbe 
Sullya  executed  and  dellrered,  before  the 
money  was  paid  otw,  an  Instnunent,  In  part 
as  follows: 

"Know  an  men  by  these  presMits: 

"That  whereas,  on  the  17th  day  of  March, 
1913,  by  written  Instrameut  of  that  date,  B. 
W.  Eaton  and  B.  Steinhanser  entered  into  a 
contract  with  the  undersigned,  Oeorge  Solly, 
Jr.,  and  Matilda  Solly,  his  wIfl^  wUch  aaid 
contract  was  thereafter  recorded  and  is  now  of 
record  In  volume  13  of  Agreemeots,  page  184, 
in  the  office  of  the  county  recorder  of  the  county 
of  Santa  Crus,  state  of  California,  and  is  here- 
by expressly  referred  to  and  made  a  part  here- 
of ;  and 

"Whereas,  the  said  B.  W.  Eaton  and  EL  Stein- 
haufler  have  borrowed  from  International  Mort- 
gage Bank,  a  corporation,  of  Apeldoorn,  Hoi* 
land,  the' sum  of  ten  thousand  dollars,  and  as 
Security  for  tba  repayment  of  tije  same,  have 
executed  and  delivered  to  said  bank,  a  mwt- 
gnge  bearing  date  April  19,  1914,  and  covering 
the  real  property  hereinafter  particularly  de- 
Bcribed;  and 

"Whereas,  the  said  undersigned,  George  Sully, 
Jr.,  and  Matilda  SuHy,  his  wife,  ever  since  the 
ITth  day  of  Marcb,  1913,  have  been  and  now 
are  the  sole  owners  and  holders  of  the  said  con- 
tract so  recorded  in  volame  13  of  Agreements, 
page  184,  Santa  Cms  Records: 

'*Now  therefore,  in  considaation  of  the  som 
of  <HW  dollar  as4  other  valuable  considwations 
to  tihem  and  each  of  them  in  hand  paid,  the  re- 
ceipt whereof  is  hereto  acknowledged,  tbe  said 
George  Sully,  Jr.,  and  Matilda  Sully,  his  wife, 
do  and  each  of  tiiem  does  hereby  acknowledge 
and  agree  that  as  to  them  and  each  of  them  as 
to  the  said  contract  dated  March  17,  1018,  and 
as  to  their  and  eadi  of  their  rights  and  inters 
ests  thereunder,  tbe  said  mortgage  dated  April 
9,  1914,  and  so  executed  to  said  International 
Mortgage  Bank,  Is  and  ahaU  be  a  first  mor^ 
gage  and  lim  on  the  real  property  hereinafter 
and  in  said  mortgage  described,  and  that  what- 
ever Intueat  or  rights  thay  may  have  in  to 
the  said  real  proper^  are  subject,  subordinate 
and  second  to  the  lien  of  said  mortgage." 
177  P.-M 


881 

[1, 1]  Ibe  appellants  ixdnt  out  flie  words 
"have  borrowed,"  and  argue  Out  their  act 
foUowed  and  was  not  therefore  any  jnrt  of 
the  conslderatl<Hi  for  Hie  making  of  tbe  loan 
whldi  plaintiff  is  secMng  to  foreclose.  While 
sndi  a  i^hTHBe,  **hBTe  borrowed."  Is  pertinent 
in  support  of  sndi  an  ai^men^  it  Is  not  con- 
dnslTew  m  this  case  It  «leai1y  appears  that 
all  papers  were  idgned  and  delivered  before 
the  m<mey  was  paid  by  the  plaintiff  to  the 
mortgasors,  and  ttiat  defimdanta*  waiver  was 
a  part  of  the  conslderaUon  sopportlng  the 
plaintiff's  promise  to  make  a  loan  to  the 
mortgagors.  Hie  plaintiff  was  entitled  to 
show,  as  it  did,  what  Oie  consideration  acta- 
ally  was  and  whoi  it  actually  passed.  Code 
Civ.  Proc.  I  1962,  snbd.  2,  and  dv.  Code.  | 
1647;  Anderson  t.  BeaA  N.  Y.  333,  344, 
13  N.  B.  292.  Tlie  waiver  was  valid,  and  op- 
erated to  place  tbe  plaintiff's  lien  superior 
to  the  lien,  If  any,  of  the  at^ellants. 

[S3  2.  By  Its  Jtidgment  the  trial  court  or- 
dered that  the  appellants  take  nothing. 
Their  daim.  If  any,  arises  out  of  these  facts. 
The  mortgagors  owned  the  land  which  was 
mortgaged.  Before  th«XDortgage  was  execut- 
ed the  owners  and  the  appellants  formed  a 
corporatI(»a,  El  Pajaro  Springs  Company; 
the  mortgagors  and  tbe  corporation  execut- 
ed a  contract  to  sell  and  boy  the  land  in 
suit;  on  the  same  date  the  corporation  and 
the  appellants  executed  a  contract  of  ^ploy- 
ment  by  which  the  corporation  hired  the  ap- 
pellants at  a  stated  compensation  per  month 
for  a  stated  period  of  time.  While  those 
contracts  were  alive  the  appellants  made 
Improvements  on  the  mortgaged  property. 
The  corporation  was  a  defendant  In  this  case, 
and  by  Its  pleadings  merely  put  in  issue  the 
amount  of  the  plaintiff's  claim  for  attorney's 
fees.  Tte  appellants  In  thrfr  pleadings  do 
not  claim  that,  as  stofidiolders,  they  are  de- 
fending for  the  corporation.  El  Pajaro  Springs 
Company;  nor  do  they  allege,  ot  attempt  to 
prove  that,  as  stockholders,  they  demanded 
that  the  m  Pajaro  Company  defend  this  ac- 
tion and  that  it  did  not;  nor  do  they  claim 
that  they  are  defending  for  It ;  nor  do  they 
allege  that  EI  Pajaro  Springs  Company  ever 
performed  or  offered  to  perform  Its  contract 
of  purchase.  The  most  that  can  be  said  Is 
that  the  record  contains  some  evidence  that 
the  ai^llants  made  some  improvements  on 
the  mortgaged  premises  without  first  having 
obtained  a  contract  with  the  mortgagee  or 
the  mortgagors  for  relmbursemtot  They 
have  no  rights  which  the  courts  can,  in  a 
mortgage  foreclosure  actloot  aiforce. 

The  judgment  is  affirmed. 

We  Cflnenr:  LDNNON,  P.  X;  BB&SLT, 
Jmig»  ino  ton. 
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HUTHER  ct  d.  T.  OAPPS.    {dr.  2S55.) 

(District  Court  of  Appeal,  Firet  District,  Divi- 
sion  1,  California.  Mot.  22,  1918.  On  Be- 
beariag  in  Supreme  Court  In  Bank,  Jan. 
21, 1919^ 

1.  MimioiPAL  GoiPOsAnom  ^706(8)— Ube 
or  Stsekib— OKoBsnra  Aucidkwt— Iwtrapo  • 

In  Beti<Hi  for  death  In  automobile  accident  at 
■trcet  croeains,  evidaice  held  inanfficient  to 
warrant  inatroction  aa  to  negUgent  rate  o( 
speed,  wlien  duinffsar'a  view  of  road  traffic  la 
obstructed. 

2.  MunioiFAi.  GOBFOKUXOm  ^9>706^)-^- 
BTTOOTIOWa— MlHLKADIBO  iKRBUOnOS. 

In  acUm  toe  death  In  crosainf  acdd^t  at 
Interaecting  highway  as  defined  b7  Gen.  Laws 
Snpp.  1817,  Act  2331b,  |  1,  subd.  14,  Instme- 
tion  on  negligence  of  driver  of  antomobUe  over 
"regular  crossing  for  pedestrians"  held  mislead- 
ing in  view  of  Gen.  Laws  1915,  Act  2331b,  1 22. 

8.  ifmiicirii,  GoBFouTxoKs  •s>oe2{D— Ob- 

DZITAircaBi— GORIXIOT  WITH  STATimS. 

Where  tiierB  is  a  ott^ct  between  the  state 
law  and  tiie  law  of  a  dtr  holding  a  freebcdden^ 
dtarter  in  regard  to  a  manicliMl  natter,  tlie 
cit7  ordinance  will  tHrerail. 

4.  BVIDENCB  «S»32-^UDIGXAL  NOTICB— OBDI- 
NAKCBS. 

The  court  cannot  take  jndidal  notice  ot  ■ 
cit7  ordinance. 

6.  MDNICIPAL  COBPOB&TIOIfS  iS='592(l)— USK 

or  Stbeet— Laws  Appucablk. 
In  action  involving  question  of  whether 
driver  of  anbunobile  on  city  streets  was  negli- 
gent. State  Motor  Vehlde  Law  will  govern, 
when  there  la  no  ordinuice  in  the  record. 

On  Behearing  in  Sajwone  Court 

6.  MVHXOZFAL  OOBPOBATXOMB  ^706(4)— AO- 
OIDBITT  AT  "IffXBBBEOTXSa  KGHWAT"— LAW 
APPLIOABCB. 

As  automobile  aoddent  where  one  street 
meets  Iwt  does  not  cross  another  took  place  at 
an  "intersecting  highway,"  defined  by  CSeii. 
Laws  Snpp.  1917,  Act  28Slb,  |  1,  subd.  14. 

Appeal  from  Superior  Court,  City  and 
County  of  Saa  FraDdiaco;  Bernard  J.  Flood, 
Judge. 

Action  by  Ernst  Muther  and  aootber 
against  William  H.  Capps.  Judgment  for 
plalntlfb,  and  defendant  appeala  Reversed. 

D.  Hadaell,  Joe  G.  Sweet,  and  E.  A.  Ingalls. 
all  of  San  Frandsco  (Hiram  W.  Johnson,  Jr., 
of  San  Francisco,  of  counsel),  for  appellant 

Geo.  J.  Stelger,  Jr.,  and  S.  S.  McCahill. 
both  of  San  Francisco,  for  re^odents. 

LKNNON,  P.  J.  This  la  an  action  in  tort 
to  recover  damages  for  alleged  n^llgoice  on 
the  part  of  tbe  defendant  The  action  grows 
out  ot  tbe  deatti  of  Anna  Muther,  wbo  was 


the  wife  of  I<mst  Bfutlier,  plaintiff  herein, 
caused  by  injuries  recdved  tqr  ber  by  btfng 
run  over  by  an  automobile  owned  and  driven 
by  the  defendant  Tta  plaintiff  bmb  indlTia' 
ually  and  as  guardian  ad  Utem  for  bis  minor 
children.  Judgment  was  given  on  a  rardlct 
for  plalnUfrs  for  the  sum  of  $1S,000l  Tbe  de- 
fendant has  appealed,  and  assigns  as  error, 
among  other  things,  certain  Instruetkms  giv- 
en by  the  court  to  the  jury  over  the  objee- 
tiODS  of  defendant 

Tbe  trial  court  Instncted  the  jary  as  UA- 
lows: 

"If  yon  believe  from  the  evidence  that  tbe  de- 
fendant operated  his  automobile  over  the  tegiH 
lar  crossing  for  pedestrians,  along  Market  street 
at  the  intmsctUm  of  Tatanda  stnst,  and  that 
the.  deftedanf  s  view  of  Oe  rood  traffic  was  tJiea 
and  there  obstructed,  at  a  greater  rate  of  speed 
than  10  miles  an  hour,  audi  operation  of  said 
automobile  at  said  speed  in  excess  of  10  miles 
an  honr,  constitutes  a  prima  facie  case  of  neg- 
ligence, and  tbe  defendant  is  liable  to  the  plain- 
tiffs for  all  loss  and  damsge  proved  to  have  been 
sustained  by  them  by  reason  of  snch  n^Iigence.** 

TbiM  instruction  evidently  was  prompted 
by  tbe  provisions  of  section  22  of  Act  2331b 
of  the  General  Laws  of  the  state  of  C«IUiMr- 
nla,  wbidi  reads  In  part,  as  taUmm 

«•  •  •  Provided,  futtiier,  that  in  sny 
event  uo  person  shall  operate  or  drive  a  motor 
or  other  vehicle  on  any  public  highway  where 
tbe  territory  contiguous  tbneto  is  dosely  built 
up,  at  a  greater  rate  of  speed  than  20  miles  an 
hour,  or  in  the  business  district  <^  any  incor- 
porated dty  and  county,  dty  or  town,  at  a 
greater  rate  than  IS  miles  on  hour,  or  at  a 
greater  rate  of  speed  than  10  miles  an  hour, 
where  the  operator's  or  chauffeur's  view  of  tbe 
road  traffic  is  obstructed  either  upon  approach- 
ing an  Intersscting  way.  or  In  traverdng  a 
crossing  or  IntOTsectiui  of  ways,  or  In  approadi- 
Ing  or  travnsing  a  crossing  w  intersectkm  of 
ways.  •  • 

[1]  We  think  tikis  Instmetlco  was  not  war. 
ranted  by  the  evidence  as  dlsdosed  in  tbe 
record,  lliere  Is  no  evidence  In  the  record 
that  the  view  of  the  d^radant  was  obstruct- 
ed. On  the  contrary,  the  evidence  of  plain- 
tiffs* own  witnesses  is  that  there  was  nothing 
to  prevent  tbe  defendant  from  seeing  the  de- 
ceased. The  only  evidence  relied  upon  by  re- 
spondent in  hla  brief  In  support  of  this  i>or> 
tlon  of  the  Instructlen  Is  the  testtmony  vt  ths 
defoidant  as  follows: 

"Q.  Wbm  you  made  that  stop  at  Hoight  and 
Gongh  streets,  did  yon  notice  any  other  jitney 
busses  stopping  with  you?  A.  Tea,  several  aU 
aronnd  me. 

"Q.  Any  In  trout?  A.  One  or  two.  I  think. 

"Q.  And  any  at  the  aides,  and  heUnd?  A. 
Tes,slr. 

"Q.  Afb»  the  cor  passed,  did  yon  go  out  Mar- 
ket street?  A.  Te^  dr. 
"Q.  Did  you  notice  whether  or  not  any  jitney 
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basses  were  Id  front  of  70a  or  not?  A.  There 
were  tlirM  or  four  tamecl  out  Talencia  •treet." 

From  ftD  examloatiOQ  of  the  map  of  ttke 
territory,  which  Is  embodied  in  the  record,  It 
win  readily  be  seen,  as  pointed  ont  by  appel- 
lant, that  antomobUes  which  tnmed  oat  Va- 
lencia street  could  not  possibly  hare  obstruct- 
ed tbe  view  of  defendant  at  itu  plaoe  wbare 
the  accident  occurred. 

Moreover,  we  are  of  the  i^lnloa  tbat  no 
"crosslnc  or  intersection  of  ways,"  within  tbo 
meaning  of  the  law,  eslats  at  Market  and 
Valencia  streets,  as  stated  in  the  lnstracti<m 
given,-  and  which  would  be  necessary  to 
moke  the  10-mUe  speed  limit  apply. 

In  order  to  understand  the  Telatlou  of  the 
two  Btreets  above  mentioned.  It  la  necessary 
to  examlne-a  map  of  that  district,  which  map 
la  a  part  of  the  record.  From  this  It  will  be 
seen  that  the  line  of  Yalenda  street  never 
crosses  Market  street.  The  territory  of  Val- 
encia street  merely  comes  up  to  and  meets 
Market  street  AccordlDg  to  the  definitions 
^ven  in  Wtebster's  Dictionary,  the  words  "in- 
tersect" and  "cross"  mean  practically  the 
same  thing,  and  the  situation  here  does  not 
fall  within  any  of  the  definitions.  The  Su- 
preme Oourt  of  Connecticut,  in  discussing  a 
very  similar  condition  In  the  case  of  Atwood 
V.  Conn.  Co.,  82  Oonn.  689^  T4  AO.  880,  dted 
by  appellant,  said: 

"Ordinarily  we  do  not  speak  of  a  street  which 
starts  from  or  tenainatea  in  another  aa  inter- 
secting it.  It  Lb  only  when  It  crossea  or  cuts 
through  tbe  other  that  it  is  said  to  intersect  it" 

In  that  case  the  court,  in  discussing  tbe 
mattn-.  said'  that  while  some  reason  might 
exist  for  the  ai^llcatlon  of  an  ordinance  reg- 
ulating speed  at  crossing  and  intersecting 
streets,  to  a  place  where  one  street  terminates 
at  another,  yet  the  necessity  for  It  is  much 
less  In  sudi  a  case  than  It  is  where  one  street 
actually  crosses  the  otiier.  In  the  latter 
case  there  la  likely  to  be  more  traffic  in  the 
Intersecting  street,  and  tiie  through  traffic 
would  be  directly  across  the  railroad  tracks, 
and  also  travel  taming  from  one  street  Into 
another  is  apt  to  be  at  less  speed  and  to  be 
accompanied  with  more  caution  than  direct 
travel  across  an  interseetlog  st3!eet. 

[2]  The  words  **regolar  crosslDg  tot  pedes- 
trians," used  in  tbe  instruction,  do  not  oc- 
cur in  the  state  law,  and  there  Is  nothing 
therein  which  limits  tbe  speed  to  10  miles  an 
hour  at  sudi  a  place.  The  crossing  referred 
to  In  the  state  law  Is  a  "crossing  of  ways"  or 
streets.  A  pedestrian  crossing  may  or  may 
not  be  at  the  same  place,  but  ttie  insertion  of 
SDdi  words  in  tbe  Instmctloii,  w«  btilev^ 
was  misleading  to  tbe  Jury. 

If  it  be  true  Oiat  tbe  itlace  where  the  ac- 
cident happened  did  not  CMue  under  the 
problbltlcm  of  speed  in  excess  of  10  miles  an 
hour,  then  tbe  defendant  was  entitled  nndor 
tbe  law  to  maintain  a  qraed  at  15  miles  aa 


hoDT.  Tbe  testimony  Is  aU  to  the  ^ect  that 
he  was  going  at  abont  16  miles  an  hour.  It 
would  have  been  necessary  'for  the  Jury  to 
have  found  that  he  wa»  exceeding  that  speed 
In  order  to  raise  a  prima  fade  case  of  negli- 
gence. The  instruction  complained  of  was 
not  warranted  by  the  evldoice  or  the  law, 
and  under  the  particular  circumstances  of  the 
case  It  was  misleading  to  tbe  Jury,  and  to 
that  extent  was  prejudldal  to  the  defendant 

Although  this  conclusion  is  decisive  of  tl^ 
appeal,  yet  In  view  of  the  fact  that  tbe  case 
must  be  retried.  It  seems  desirable  for  us  to 
consider  another  point  raised  by  defendant, 
which  may  become  material  upon  tbe  retrial. 
.  The  trial  court  instructed  tbe  Jury  In  terms 
of  tbe  goieral  laws  of  the  state  of  California 
regulating  the  speed  of  motor  vehlclea,  etc. 
Tbe  defoidant  Insists  that  the  regulation  of 
tbe  speed  of  motor  vehicles,  being  a  regula- 
tlMi  ot  the  use  of  streets.  Is  clearly  a  "munic- 
ipal matter"  and  the  control  of  the  same  is 
given  to  the  city  of  San  Francisco  under 
section  6  of  article  11  of  our  state  Constitu- 
tion, and  by  tbe  terms  of  tbe  city  diarter  of 
San  iTandaco,  and  that  the  state  law  is 
therefore  Inoperative,  and  Instructions  in 
terms  ot  the  state  law  are  erroneous. 

It  has  been  held  in  tbe  case  of  Loop  Imm- 
ber  Co.  v.  Van  Loben  Sels,  173  Cal.  228,  158 
Pac.  600,  that,  in  so  far  as  a  fre^olders* 
charter  makes  provision  relative  to  any  mu- 
nicipal affair,  It  is  tbe  supreme  law  para- 
mount to  any  law  enacted  by  the  state  Legis- 
lature, and  general  laws  oiacbed  by  the 
Legislators  in  regard  thereto  have  no  appli- 
cation. The  court  dedded  in  that  case  that 
a  state  law  requiring  the  furnishing  of  a 
bond  by  a  contractor  for  tbe  protection  of 
materialmen,  etc.,  before  aucb  contractor 
shall  enter  upon  tbe  performance  of  any 
work  ui>on  buildings,  eta,  fbr  the  state  or 
any  county,  dly,  town,  or  district  tbmin,  is 
Ineffectual  for  any  purpose  whatsoever  where 
tbe  dty  of  San  Prandsco  has  provided  in  Its 
charter  all  the  conditions  to  be  Imposed  upon 
a  contractor  prerequisite  to  doing  such  work, 
which  conditions  do  not  include  the  giving  of 
such  a  bond,  and  that  a  bond  given  to  com- 
ply with  sudi  a  statote  Is  given  without  con- 
sideration. • 

But  this  case  ivoceeds  upon  tbe  thewy 
that  such  a  provislfHi  in  tbe  state  law  would 
be  in  Qcmfllct  with  the  lAty  law,  and  tbe  state 
law  must  therefore  give  way  to  tbe  dty  ordi- 
nance. * 

To  the  same  effect  Is  the  case  of  City  of 
Los  Angdes  v.  Central  Trust  Co.,  178  Cal.  S2S, 
159  Pac  1168,  in  wbidi  it  Is  said: 

"These  pTOvlslona  0n  the  dty  charter  of  Los 
Angeles)  relate  to  monldpal  affairs,  and,  as  wa 
have  said,  they  are  paramount  to  general  laws 
and  supersede  andi  laws  where  tnetniBlstent 
therewith." 

[S]  Tbe  law,  then,  seems  to  be  that  wbere 
there  is  a  conflict  btfween  ttb  state  law  and 
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the  law  of  a  cttj  boIOlnK  a  freeholders^ 
charter,  tn  regard  to  a  municipal  matter,  the 
city  ordinance  tWH  prevail.  While  there  Is 
a  statement  In  Re  Hoiffmaa,  16S-  Gal.  114,  99 
Pac.  517, 132  Am.  St.  Rep.  76,  Indicating  that, 
where  a  conflict  exists  between  the  charter 
and  the  state  law,  the  state  law  will  prevail, 
the  decision  of  this  question  was  not  neces- 
sary to  the  determination  of  the  case,  becanse 
the  court  decided  in  that  case  that  the  laws 
under  consideration  were  not  In  conflict,  and 
therefore  such  statement  was  m^e  obiter 
dicta,  and  the  case  cannot  be  considered  as 
In  conflict  with  the  other  two  cases  above 
mentioned.  The  authorities,  such  as  In  re 
Smith,  26  Cal.  App.  122,  140  Pac  82,  holding 
that  In  case  of  conflict  the  state  law  will 
prevail,  will  be  fonnd  upon  ezamlnattou  to 
deal  with  the  laws  of  cities  which  have  not 
freeholders'  charters. 

[4, 1]  Under  the  principle  enunciated  in  the 
cases  of  Loop  Lumber  Go.  v.  Van  Loben  Sels 
and  Glty  of  Los  Angeles  v.  Central  Trust  Co., 
supra,  the  question  presented  In  the  case  at 
bar  would  be  whether  or  not  the  two  laws 
were  In  conflict  But  an  examination  of  the 
question  of  w}iether  or  not  the  state  Motor 
Vehicle  Law  Is  in  conflict  with  the  dty  ordi- 
nance regulating  the  speed  of  motor  v^cles 
could  not  be  made  by  the  trial  court  for  the 
reason  that;  so  far  as  the  record  discloses, 
there  was  no  city  ordinance  before  the  court 
The  court  cannot  take  Judicial  notice  of  a 
city  ordinance,  and,  if  def^dant  wished  to 
negative  the  effect  of  the  state  law,  he  should 
have  made  the  city  ordinance  a  part  of  the 
record  so  that  the  court  could  determine 
whether  or  not  the  two  were  In  conflict  In 
the  absence  of  any  dty  ordinance  in  the  rec- 
ord, the  court  cannot  proceed  upon  the  theory 
that  a  conflict  exists  between  the  city  and  the 
state  laws,  and  ther^ore,  for  the  purposes  of 
this  case,  the  state  law  niust  necessarily  be 
operative.  For  It  has  been  hdd  that  where 
no  conflict  exists,  both  laws  will  stand  (Elx 
parte  Snowden,  12  Cal.  App.  tSSl,  107  Paa 
724),  and,  of  course,  either  would  stand  alone 
In  the  absence  of  the  other. 

The  Judgmmt  is  Temsed. 

We  concur:  BBASLY,  Judgb  pro  tern.; 
STUBTBVANT,  Judge  pro  tem. 

On  Bebearlng  In  Supreme  Court 

PER  CURIAM..  [«]  The  petition  for  a  re- 
hearing la  dolled;  but  in  doing  so  it  should 
be  noted  that,  wUle  ordinarily  the  defloition 
of  an  Intersecting  street  or  highway  may  be 
t^at  declared  in  the  (V>inlon  of  the  District 
Court  of  Appeal,  nevertheless  the  statutory 
deflnltion  of  an  *intOT8ectlng  highway"  (sec- 
tion 1,  snbd.  14,  Act  233lbk  G^ieral  Laws 
Supp.  1917)  Is  the  only  one  which  can  be  prop- 
erty applied  to  the  law  and  the  facts  of  the 
cas& 


BABSOT  et  al.  r.  UNTTBD  RAIL- 
ROADS OF  SAN  FBANCnSCO. 

(Ov.  2m> 

(District  Court  of  i^peol*  First  District  IMvt 
slon  1,  California.  Dec  4,  ISHS.  Rehear- 
ing Dmled  by  Supreme  Court  Jan.  iO,  10190 

1.  Pasms  ^s»9(3^**BMts,  PasIt  in  Imm- 

AlUionfh  adjostment  and  payment  of  eonn 
pouation  operated,  tn  vitw  of  Wortocn's  Oooh 
pouation  Act,  |  81,  to  transfer  legal  tide  to 
employti^a  (^aim  for  damages  against  defsndant; 
alleged  to  have  caused  the  injury  to  the  employ- 
er, or  his  inrety,  the  employe  still  retained  an 
equitable  Interest,  and  was  a  real  party  in  In- 
terest, In  view  of  Code  CBv.  Proa  1 878;  section 
369  being  permissive  only. 

[Ed.  Note.— For  other  definitloii%  see  Worda 
and  Phrases,  First  and  Second  Series,  Real 
Party  in  Interest] 

2.  Appeal  and  Bbbob  4=»10360I>— Dismissai. 
AS  TO  PABTiaa— HABlfT.Eaa  ISbbob. 

After  adjustment  and  payment  of  com  pen - 
sation  employe's  Interest  In  action  by  him  and 
compensation  insurer  against  defendant  alleged 
to  have  negUgmtly  caused  injuries  was  oquitsr 
ble  only,  in  view  of  Wwkmen's  OompensatloB 
Act  i  ^  and  error  In  dismissing  anploytf  as  a 
party  was  harmless,  where  jury  found  that  de- 
fendant was  without  (aoU;  and  case  was  con- 
ducted by  counsel  which  «nploy<  Iwd  selected 
to  represent  him. 

Appeal  from  Superior  Court  City  And 
County  of  San  Frandsco;  Danld  O.  Deaay, 

Judge. 

Actum  by  Harod  Basaot  and  anotber 
against  the  United  Railroads  <flC  San  Fran- 
dsco. From  Judgment  of  nonsnlt  altered 
againtt  lilm,  plaintiff  named  appeals.  Afr 

firmed. 

L.  M.  Hoeflw  and  George  F.  Snyder,  both 
of  San  Frandsco,  for  appiellant 

Wm.  M.  Cannon  and  Wm.  M.  Abbott,  both 
of  San  Frandsco,  for  le^tondent 

lANNON.P.J.  This  Is  an  adioa  tor  dam- 
ages toe  personal  injuries  sustained  by  plain- 
tiff Bassot  In  a  colllalOD  with  the  street  car 
of  defendant.  At  the  ttana  at  the  acddaat, 
Bassot  was  an  enplivA  oC  a  eoxpontUm  titat 
carried  compensation  insurance  with  plain- 
tiff Insurance  company.  The  oompensatloa 
doe  Bassot  having  been  adjusted  and  paid, 
this  action  was  commenced  In  the  name  of 
Basaot  and  the  company.  Detoidanfs  de- 
murrer to  the  complaint  on  the  ground  cC 
mlajolndev  of  parties  plaintiff  was  OTwruled. 
and.  aftor  issue  Joined,  the  cause  proceeded 
to  Mai.  At  the  dose  «f  the  erldenoe^  d^ 
fendant  nude  a  motkm  for  nonanlt  as  to  both 
plalntiffa,  which  was  granted  as  to  Bassot  on 
the  ground  that  he  was  Improperly  Joined 
as  a  party  plaintiff,  and  denied  as  to  the 
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Insorance  company.  The  trial  proceeded  aa 
between  the  company  aod  defendant,  and 
resulted  in  a  verdict  for  defendant  Hits 
Is  an  appeal  by  BasBOt  from  a  judgment  of 
nonsuit  ottered  against  him.  The  record 
in  the  case  OMisista  simply  d  the  Jodgment 
roll  and  the  proceedings  on  the  moUon  for 
nmisuit. 

[1]  Section  31  of  the  Workmen's  Coinpen- 
satlon  Act  (St.  1913.  p.  295)  provides  that 
the  making  of  a  lawful  claim  for  compensa- 
tion "shall  operate  as  an  assignment"  of  any 
right  to  recover  damages  which  the  Injured 
employe  may  have  against  any  other  person 
for  the  Injnry,  and  the  employer  or  his  surety 
"shall  be  anhrogated  to  any  each  right."  The 
section  also  provides  that  "any  amount  col- 
lected by  the  employer  •  •  •  In  excess 
of  the  amount  paid  by  the  employs,  or  for 
whlA  he  is  liable,  shall  be  held  by  him  for 
the  benefit  of  the  Injured  employe."  Be- 
spondeot  is  correct  in  its  contention  that 
this  section  operates  to  transfer  the  legal 
title  to  the  dalm  tor  damages  to  the  em- 
ployer  or  his  surety,  but  tt  Is  also  true  that 
the  employe  still  retains  an  eqnltable  In- 
t»est  th»«in  as  to  any  surplus  that  may 
be  ncovered  over  the  amount  paid  him  by 
the  employer,  and  he  Is  therefore  a  real  par^ 
In  interest  In  the  litigation.  Although  sec- 
tion 369  of  the  Oode  of  Civil  Procedure  pro- 
vides that  "a  trustee  of  an  eziwess  trust 
•  •  •  may  sue  without  Joining  •  •  • 
the.penon  for  whose  boieflt  the  action  Is 
prosecuted,"  section  878  of  that  Oode  pro- 
vides tliat  '^11  persons  having  an  Interest 
In  the  subject  of  the  action,  and  in  obtain- 
ing the  rdlef  demanded,  may  be  Joined  as 
plaintiffs,  txcept  when  othorwlse  provided 
In  this  title."  Then  la  ample  auttiority  In 
this  state  to  Che  elEect  that  the  provisions  of 
sectlMi  seo  tare  pormdsslve  only,  and  that 
the  beneficiary  of  the  trust  may  properly  be 
Jidned  as  a  party  plaintiff  with  the  trustee 
by  virtue  of  section  878.  Daley  v.  Gnnnli^- 
ham,  90  Gal  530;  Gerf  v.  Ashley,  68  Cal.  419, 
9  Pac.  668.  It  therefore  follows  that,  while 
Baseot  was  not  a  necessary  party  to  the 
suit,  he  was  at  all  events  a  prt^r  party 
thereto,  and  tliat  the  lower  court  was  In 
error  in  granting  the  motion  for  a  nonsuit 
and  dismissing  the  action  as  to  him. 

[2]  We  are  of  the  opinion,  however,  that 
the  Judgment  should  be  affirmed  because  It 
Affirmatively  appears  from  the  record  that 
the  error  of  the  trial  court  was  harmless. 
Altbongh  Bassot  was  dismissed  from  the 
action,  he  remained  represented  In  court  by 
the  agent  designated  by  the  statute  to  rep* 
resent  him  as  plaintiff.  The  case  was  con- 
ducted to  its  conclusion  by  the  attorn^ 
whom  BasBOt  had  Rejected  to  represent  him. 
The  verdict  of  the  Jury,  amounting  as  It 
does  to  a  finding  that  the  defendant  was 
without  fault  In  the  accident  out  of  which  j 


the  actl(«  arose,  was  a  n^tlMi  of  tlie  ex- 
istence of  any  right  whatsoever  in  Basset, 
as  Basset's  Interest  In  the  case  was  of  neces- 
sl^  predicated  upon  a  showing  ot  negligence 
upon  the  part  of  the  defoidant  and  a  re- 
covery in  excess  of  the  sum  that  Bassot  had 
already  received  aa  ctnnpensatloiL 
JodgoieDt  is  affirmed. 

We  concur:  ETTURTBTAMT*  Judge  pro 
tem.;  BBA.SLY,  Judge  pro  ton. 


PBOPUD  V.  HABTWBLU    (Or.  614.) 

(District  Gonrt«f  Appeal,  Seocmd  District,  Cal- 
ifornia.  Dee.  2,  Beheaiinr  Denied 
by  SniHreme  Court  Jan.  90,  1919.) 

1.  JUBT  «=»63— GBALLEnOX  TO  GNTIBI  PaN- 

KL— List  Dbawn  bt  County  Stifebvisobs. 
Defendant  cannot  succeasfully  contend  that 
list  from  which  Jury  panel  was  drawn  was  not 
list  of  names  made  up  by  coosty  supervisors, 
as  law  requires,  where  changes  In  list  were 
made  merely  In  process  of  compiling,  'and  list 
in  fact  adopted  by  superdsws  was  that  re. 
maining  after  all  changes. 

2.  JUBT  «=»120  —  CHALLinax  TO  BmiBX 
Panel— Bttbdkh  or  Pbooi>— Suffobt. 

The  burden  of  proof  was  upon  defendant  to 
present  facts  sufSdent  to  support  his  challenge 
to  the  entire  panel  of  the  Jury. 

3.  JuBT  ^»63  —  Cebtifioatioh  or  Jubt 
List  PENoiNa  GEAiXEKaB. 

Trial  judge  properly  permitted  dark  to  at« 
tach  certificate  to  Jury  list  drawn  by  county 
Bopervisors,  from  whidi  certain  names  were 
stricken  by  derk,  while  def«idanfB  diaHenge  to 
whole  panel  because  list  from  wbich  It  was 
drawn  was  not  list  made  up  Inr  saperTisors  was 
pending. 

4.  Jubt  ^salSO  —  Oballbnob  to  Whoxa 
PawK/— L^CK  or  Suppobt  in  Svidenoe. 

Court  property  overruled  defendant's  chal- 
lenge to  whole  panel  ot  Jury  on  ground  popula- 
tion of  county  wss  In  excess  of  100.000,  so  that 
Jury  list  should  have  been  made  up  by  Jodgee  oi 
superior  court,  instead  of  sapervtaors,  where 
only  evidence  ofbred  in  support  of  claim  was 
inoompetant. 

5.  Jubt  «s»120-^Cakino  vr  Jubt  List— 

SUPEBIOB  CoUBT  OB  OOUUTT  SmnBVXBOBS— 

Statutes. 

C<Hirt  cannot  be  required,  on  trial  of  dial- 
lenge  to  whole  pand  of  Jurors,  to  take  evidence 
to  ascertain  exact  population  of  county  on  given 
date,  to  determine  whether  Jury  list  should  have 
been  made  up  by  judges  of  superior  court  in- 
stead of  by  county  supervisors,  population  re- 
ferred to  under  Code  dv.  Proa  |  204,  being 
that  as  ascertained  by  L^idature  and  set  forth 
in  Pol.  Code,  {  400Bc. 
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6.  JUBT    4=968  —  MAKXIfO  UP  JDST  LlST  — 

Placing  Naus  bt  Rbqubst— Act  of  Sn- 

PBBVIBOBa. 

Because  county  superriaoiB  placed  on  jary 
Ust  uomei  of  persons  wbo  n^nested  tiier  be  so 
placed,  making  up  of  list  did  not  cease  to  be 
act  of  BuperriBors. 

7.  JuBT  «=»97(4)  —  Oballehgx  fob  Bias  — 

DlBCEETION  OF  COUBT. 

Trial  judge,  In  prosecution  for  crime,  did 
not  abuse  discretion  in  denying  defendant's 
challenge  to  a  juror,  who,  on  his  voir  dire,  an- 
swered certain  qnestlona  so  as  to  Indicate  bias, 
but  whose  answers  to  others  were  soch  as  to 
disprove  bias. 

8.  iNDIOnOGffT     AND     iNFOBMATIOIf  4=3llO 

(48>— Statutobt  Lanodage. 
Information  which  charged  violation  of  Pen. 
Code,  i  288,  denouncing  lewd  conduct  with  a 
diild,  In  tba  language  of  the  statnte^  and  for- 
ther  alleged  the  facta  constituting  the  offense  in 
that  langoage,  was  mat  dwrnrraUe. 

9.  IHFAITIS   «»20  —  CONTIOISON  OF  lAWD 

CoNDUct  WITH  Child  —  Suvtiohehot  of 

EVIDBMCX. 

Evidence  sufficient  to  sustain  conviction 
for  violation  of  Pen.  Code,  |  288,  denouncing 
lewd  conduct  with  a  diUd,  though  testimony  of 
prosecuting  witness  was  somewhat  impeached 
by  showing  she  had  made  contradicttny  state- 
ments on  preliminary  examination. 

10.  CBnnnAi.  Law  «bb442— Stidxhos— Ad- 

HIBBION— IfTTBB. 

In  prosecution  fbr  lewd  conduct  with  a 
child,  letter  purporting  to  have  been  written 
by  defendant  to  parents  of  prosecoting  witness, 
whose  contents,  in  connection  with  circumstanc- 
es of  writing  and  delivery,  were  construable  aa 
admission  of  guilt,  held  admissible,  despite  ab- 
sence of  proof  that  body  of  letter  was  in  de- 
fendant's handwriting,  where  it  waa  proved  that 
the  signature  was  defendant's,  snd  that  ha  de- 
Urered  letter  to  his  wife  to  be  given  to  the  ad- 
dressee. 

U.  CBiHinAX.  Law  «s»406(6)  —  Evidknob  — 
GoNVEBSATion  Ahountutg  to  AdHission. 
In  prosecutioB  for  lewd  conduct  with  a 
diUd,  testimony  of  witness  as  to  omversation 
between  her  snd  defendant  and  ddtedanf  s  wife, 
on  aftanuwn  of  day  oSmm  wss  sUflged  to  have 
been  committed,  Md  admlsdhte,  conversation 
and  drcumstances  amounting  to  tadt  admission 
by  defendant  of  facts  tending  to  eouieet  him 
with  the  crime  charged. 

12.  GsiinHAL  Law     t^S29(l)  —  iKSTBno- 
TIOIT — BxPBnnoiT. 

Defokdant's  requested  instructt<Hi,  fully  cov- 
ered by  another  instmctioD  glTCo,  was  property 
refused. 

13.  Gbihinal  Law    «=»809  —  iKSTBUcnoN 
—Misleading  Chabaotbb. 

Defendant's  requested  instruction,  which, 
%ven  it  not  technically  erroneous,  was  calculated 
to  mislead  tbs  Jury,  was  properly  refused. 

Appeal  from  Superior  Court,  San  Diego 
County;  T.  L.  Lewis,  Judge. 


F.  S.  EtaitweU  was  convicted  of  a  violatloa 
of  Pen.  Code,  $  288,  in  having  been  guilty 
of  lewd  conduct  with  a  nidlA^  and  from  the 
judgment  and  order  denying  motion  for  new 
trial  he  avpeala.  Judgment  and  order  af- 
flrmed. 

See,  also,  175  Pac.  21. 

Lh  B.  Dadmtm,  of  San  Diego,  for  appellant. 

V.  S.  W^b,  Atty.  Qm.,  Joseph  L.  Lewtn- 
sohn,  D^ty  Atty,  Gen.,  and  Jerry  H.  Pow- 
ell, of  Lob  Angeles,  for  the  People. 

MYEBS,  Judge  pro  tem.  [1-S]  Defendant 
appeals  from  a  Judgment  of  conviction  under 
section  288  of  the  Penal  Cod^  and  from  an 
order  denying  his  motion  for  a  new  triaL 
His  first  point  Is  that  the  court  erred  In 
denying  his  challenge  to  the  entire  panel  of 
the  Jury.  In  support  of  this  challenge  he 
called  as  a  witness  the  county  clerk,  who 
produced  and  Identified  the  list  of  Jurors 
selected  by  the  county  supervisors  to  serve 
for  the  current  year  1918.  This  consisted  of 
a  typewritten  list  of  several  hundred  names 
and  addresses,  and  bore  no  certificate.  It 
appeared  upon  Inspection  thereof  that  some 
of  the  names,  21  in  number,  had  been  strick- 
en off  by  drawing  a  line  through  them,  and 
that  changes  bad  been  made  in  various  oth- 
ers of  the  names.  These  changes,  for  the 
most  iwrt.  were  apparently  mere  corrections 
of  spelling,  but  in  a  few  Instances  they  were 
more  material,  such  as  the  suhatitutlon  ot 
one  initial  for  another,  and  in  two  or  three 
Instances  the  change  of  a  first  name  The 
clerk  testified  that  all  of  these  changes  were 
made  by  him,  or  under  his  supmrlslon,  when 
the  list  waa  submitted  to  him  bj  the  board 
of  supervisors;  that  they  were  made  by  him 
without  any  request  <x  direction  therefor; 
that  he  compared  the  names  with  the  register 
of  voters ;  and  that  when  a  name  <»i  the  list 
did  not  appear  on  the  roister  he  struck  it 
off  the  list.  No  explanation  waa  made  of  tb» 
changes  of  names  not  stricken  off.  Appellant 
argues  from  this  testimony  that  the  list  from 
which  the  jury  panel  waa  drawn  was  not  the 
list  of  names  made  up  "toy  the  supervisors,  as 
the  law  requires,  and  that  therefore  his  dial- 
lenge  abould  have  bean  allowed.  But  the  evi- 
dence fhUa  abut  aatahllahing  audi  a  Btate 
of  focti.  It  does  not  appear  from  Oia  otI- 
dence  when  the  <±anges  In  question  were 
made  with  referenoe  to  the  time  when  the 
list  was  adopted  by  the  board  of  supervisorB 
aa  a  Jury  list  Of  coarse,  if  the  diangea  were 
made  merely  as  a  part  of  the  process  of  com- 
piling a  list,  and  If  the  list  whidi  was  In 
fact  adopted  by  the  stiperviaors  waa  the  list 
remaining  after  all  the  changes  had  been 
made,  then  defendant's  objection  has  no 
force.  Five  hundred  and  fleren^-alne  namai 
remained  on  the  Ust  after  fhe  diangea  were 
made.  As  the  order  of  court  designating  the 
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nambor  of  junrn  that  wnild  be  requtnd 
for  thst  yeftr  Is  not  In  «vldence^  ve  miut  u- 
aanw  tbat  879  vu  Ow  reqnlnd  mudwr.  The 
burden  4tf  proof  was  upon  tbe  defendant  to 
present  facts  anffldent  to  snppoit  Ids  Aal- 
lenge,  and  the  trial  court  correctly  decided 
that  he  had  failed  to  sustain  .this  bardoL 
nie  Judge  of  the  trial  coort  permitted  the 
derfc  to  attach  his  certlfleaie  to  the  Jory  list 
in  qoestion  while  tlie  diallenge  was  pending. 
There  was  no  error  In  this  action.  People 
V.  Tonng.  108  Cal.  8»  1%  41  Pac.  28L 

[4,  S]  Defendant  tiered,  In  farOier  santort 
of  his  diallenge,  to  prove  tliat  the  popula- 
tlmi  of  San  Dlego  cocm^  on  the  1st  day  of 
January,  1918,  was  In  excess  <it  100,000,  and 
that,  thCTefore,  the  jury  list  shonld  hare 
beoi  made  np  by  the  judges  of  the  superior 
court,  instead  of  by  tbe  siHwrvlsors,  to  whlxftL 
offer  tbe  court  sustained  an  objection.  It 
might  suffice  to  say  that  this  ruling  was  not 
error,  because  no  competent  evidence  was  of- 
fered by  defendant  Ifl  sopport  of  his  claim. 
He  proposed  to  prove  the  alleged  facts  by 
lowing  the  total  number  of  registered  voters 
and  multiplying  that  by  2.0,  which  he  claim- 
ed was  the  ratio  established  by  the  Oovemor 
and  Secretary  of  state  in  estimating  popula- 
tion ;  also  by  the  estimates  of  witnesses  bas- 
ed ni>on  the  numbers  of  persons  using  water, 
gas,  and  electricity  within  the  coimty,  and 
multiplying  that  by  a  certain  Index  figure; 
also  by  witnesses  who  would  testify  that  it 
was  common  knowledge  throughout  the  coun- 
ty that  the  populatitm  was  then  in  excess  of 
100,000;  and  also  by  an  estimate  contained 
in  a  pamphlet  issued  and  authorized  to  be 
published  by  the  board  of  supervisors  in  con- 
Junction  with  the  Chamber  of  Commerces 
But  aside  from  considerations  of  the  Incompe- 
,  tency  of  such  oi^nion  evidence,  it  is  manifest 
that  a  court  cannot  be  required,  on  the  trial 
of  a  cha'll^ge  to  a  panel  of  Jurors,  to  take 
evidence  for  the  pnri>ose  of  ascertaining  and 
determining  the  exact  population  of  the  coun- 
ty on  a  given  date.  If  this  could  be  done,  It 
might  well  happen  that  In  counties  whose 
population  is  somewhat  near  the  100,000 
mark  a  considerable  portlcai  of  the  time  of 
courts  and  Juries  might  be  occupied  In  this 
way.  It  Is  apparent,  of  course,  that  the  de- 
termination and  finding  of  this  fact  in  any 
one  case  would  not  be  conclusive  or  even 
prima  fade  evidence  in  any  other  case.  We 
think  that  the  population  referred  to  In  sec- 
tion 204,  Oode  olt  (Mvll  Procedure,  Is  the  i>op- 
ulatlon  as  ascertained  and  determined  1^  the 
Legislature  and  set  forth  in  section  400Sc, 
Political  Ood& 

[I]  D^endant  also  offered  to  duiw,  in  sup- 
port of  his  dutlloige,  tliat  some  of  tl»  names 
on  this  Ust  were  placed  Oam  by  the  super- 
visors at  the  request  of  the  persons  them- 
selves, to  wfaldi  c^er  an  objection  was  sns- 
talned.'  i^ipdlant  argues  that  If  any  of  the 
names  ware  placed  there  at  tbe  request  of 
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the  powKis  flanwd,  it  ftoUows  that  tbo  mak- 
ing of  tbe  list  was  not  tbe  act  of  the  super- 
visors, but  must  be  r^arded  as  the  act  of 
those  persons.  The  objection  was  properly 
sustained,  nie  good  poUcj  of  lAadng  on  a 
Jury  Ust  the  names  of  persons  who  volun- 
teer their  services  may  wcU  be  Questioned, 
but.  If  that  la  AoDB,  It  no  more  UHSowb  that 
the  doing  ofltlsnottheactoftbe  super- 
visors than  It  ftdlowB  tliat  an  order  of  court 
Is  not  the  act  of  tbe  court  because  made  at 
tbe  rcQoest  of  a  litigant. 

{I]  It  Is  farther  urged  that  defendant's 
dkallo^  to  I3ie  Individual  jnror  Long  should 
have  been  sustained.  TtdM  Juror  upon  his 
▼olr  dire  made  answer  to  certain  questions 
In  Budk  a  manner  as  to  Indicate  bias  on  his 
part  against  the  defendant,  bat  his  answers 
to  other  questions  were  such  as  to  rebut  this 
InfOrence.  We  cannot  say  (hat  the  trial 
Judge  abused  Us  discretion  In  denying  the 
diallenge.  The  question  of  bias  of  a  Juror 
is  a  question  of  fact,  or  oi  mixed  law  and 
ftict,  to  be  determined  in  the  first  Instance  by 
the  trial  court  Sndi  determination  is  to 
be  predicated,  not  upon  the  answer  to  any 
single  question,  but  upon  all  of  the  answers 
considered  together.  "Tbla  court  should  In- 
terfere with  tbe  determination  of  that  ques- 
tion only  when  the  evidence  adduced  on  the 
voir  dire  is  of  such  a  character  that  It  can 
be  said  from  it,  as  a  matter  of  law,  that  the 
Juror  is  so  prejudiced  or  biased  in  the  case 
that  he  will  not  be  a  fair  juror."  Oraybill 
T.  De  Young,  146  Cal.  421,  423,  80  Pac.  618, 
610 ;  Baker  v.  Borello,  136  Cal.  160,  68  Pac. 
591. 

[S]  Appellant  contends  that  the  court  err- 
ed in  overruling  the  demurrer  to  the  Infor- 
mation. There  Is  no  merit  in  this  contentlcm. 
The  information  charged  the  offense  In  the 
language  of  the  statute,  and  further  alleged 
tbe  facts  constituting  It  In  apt  language, 
from  whidt  it  clearly  appears  that  the  of- 
fense Intended  to  be  diarged  is  the  one  de- 
nounced by  Penal  Code,  |  288. 

[I]  There  Is  nothing  in  appellant's  conten- 
tion that  the  evidence  Is  insufflcient  to  sus- 
tain the  verdict  This  contention  la  based 
upon  tbe  drcumstance  that  the  testimony 
of  the  prosecuting  witness  was  in  some  meas- 
ure Impeadied  by  showing  that  she  bad 
made  contradictory  statements  at  the  preUm- 
Inary  examination.  This,  of  course,  went  to 
the  weight  of  her  testimony,  but  still  left  It 
a  questtcoi  for  the  Jury  to  pass  upon.  In  this 
case  there  was  ample  corroboration  of  her 
testimony  as  glvMi  at  tbe  trial. 

[IS]  Appelant  nrgea  that  the  court  erred  In 
admitting  in  evidence  a  letter  purporting  to 
have  been  written  by  the  defendant  to  the 
parents  at  the  prosecuting  witness.  Appar- 
ttitly  this  oratoitiim  is  predicated  In  the  main 
vpoa  the  abaenra  of  proof  that  the  body  of 
the  letter  was  In  the  handwriting  ctf  the  de- 
fendant The  signature  thereto  was  proven  to 
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be  defendant's  dgnatnrft,  and  Its  delirery  by 
the  defendant  to  his  wife  wltti  tbe  request 
that  slie  dellTer  It  to  tbe  persooB  to  whom  It 
was  addrened  and  tha  reading  of  it  by  her  to 
those  p«*son8  were  all  prov^.  Tte  con- 
tents of  tbe  letter  were  such  as,  when  con- 
sidered In  ooanection  with  the  circumstances 
of  Its  writing  and  delivery,  were  fairly  In- 
ferable as  amounting  to  an  admisaloQ  of  gnllt 

the  defmdant,  and  it  was  thMefore 
titled  to  go  to  the  Jury. 

[11]  Appellant  also  contoids  that  the  court 
erred  In  admitting  In  evidence  the  testimony 
of  'Mrs.  Orth  as  to  a  converaatlOD  had  be- 
tween her  and  the  defendant  and  defendant's 
wife  on  the  afternoon  of  the  day  the  offense 
Is  alleged  to  have  been  committed.  According 
to  her  testimony,  In  this  conversation  de- 
fendant's wife  accused  him  of  misconduct 
with  Rnth  Moran  (the  prosecuting  witness), 
and  said  to  him  that  he  "had  taken  Ub^es 
with  this  dbUd,  Rnth  Mmtm,  in  the  garage" 
(that  being  the  place  of  the  all^^  commia- 
8l<Hi  of  tbe  offense  here  charged),  and  that  he 
replied.  In  sobstanoe,  "that  Ruth  Moran  was 
an  unusually  cute  child  •  •  •  and  he  al- 
so said  tliat  he  guessed  It  was  Just  an  Infatu- 
atiOD.  •  •  *  He  also  said  that  lote  of 
men  had  done  wonse  things  than  that"  ^nils 
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amversatlon,  under  the  drcnmstances  as  de- 
tailed by  the  witness,  amounted  to  a  tadt 
adml8sl<Hi  on  the  part  of  defendant  of  facts 
whidi  had  a  tendency  to  directly  coonect  him 
with  the  crime  h^re  charged.  In  this  re- 
spect It  differed  materially  from  the  conver- 
sation held  by  this  court  to  be  Inadmissible 
in  the  case  of  PwfAe  v.  Hartwell,  175  Pac 
21.  We  think  that  the  ruling  of  the  trial 
court  In  this  case  was  correct 

[12.11]  Complaint  is  made  of  the  refusal 
of  the  court  to  give  three  certain  Instructions 
roQuested  by  the  defendant  Tho  pdnts  ctm- 
tained  la  his  rennested  instmcamu,  number- 
ed ft  and  13,  le^ecttYdyt  were  fully  covered 
In  other  Instmctlons  frtiidi  were  glTea 
the  court  His  requested  Instructioo  num- 
bmd  14  was  propo^  refnsed  for  0ie  reason 
that  it  was  calcnlated  to  oonfose  and  mlsleed 
the  Jury,  eren  U  It  was  not  fiyftnlfally  «r- 
nmeous. 

Tba  points  made  In  scwport  eC  tbm  modon 
for  a  new  trial  are  tbom  wUdi  webave  hwe 
considered. 

Tbe  Judgment  and  order  appealed  from  are 

affirmed. 

We  eoncnr:  CONRBT,  P.  J.;  JAMBS,  J. 


Digitized  by  Google 


HUBEftT  r.  AMEBICAN  ^UBETT  CO, 


889 


HDBBBT  r.  AMSBIOAN  SURBXX  Oa 

(No.  2ao».) 

(Supreme  Court  of  New  Mexico.   Not.  16, 1018. 
RehcariDg  Denied  Jan.  27,  1919.) 

(SvUabvt  by  the  Co%rt.) 

Afpeal  and  Erbob  «=>395.  627(3)— Abatc- 
MENT  or  Affbal— AmaMANCE  or  Judo* 

MENT  BfLOW. 

Where  an  appellant  faUa  to  file  a  coet  bond 
irltbin  90  dtyn  as  reqalred  hy  aeetlon  lE^  e.  4S, 
Imw9  1917,  the  appeal  fails  or  abates,  and  in 
BQCh  case  ^  ai^Uee  is  not  entitled  to  docket 
the  case  and  secure  an  affirmance  under,  section 
22  of  said  diapter  lor  failure  of  Ibe  HVoOant  to 
file  a  transcript  wltiiin  80  days. 

•  Appeal  from  District  Oourt,  Bddy  Conntri 
Rldurdson,  Judge. 

.Actton  F.  B.  Hubert,  reoeiTer,  against 
the  Americui  Surety  Gompaay.  JDdgmwt 
tor  defendant,  and  plaintiff  apiieate.  Uotion 
by  anteUee  tor  ao  afllmianoe  of  tbn  judgs 
ment  denied,  and  motion  of  appellant  to  dis- 
miss the  appeal  granted. 

Bujac  &  Brice,  of  Boswell,  for  appellant. 

Stenois  ft  PbllllpB  and  D.  O.  Grantham,  all 
of  Carlsbad  (F.  0.  Wllscm»  of  Santa  F6»  (Mf 
coonsd),  Cor  aw^lea 

ROBERTS,  J.  On  the  31st  day  of  May, 
1918,  upon  application  of  the  appellant,  an  or- 
der was  entered  In  the  district  court  of  Ed- 
dy county  granting  appellant  an  appeal  to 
the  Supreme  Court.  Appellant  filed  no  cost 
bond  as  required  by  section  15,  c.  43,  Laws 
1917.  On  the  16th  day  of  October,  1918,  ap- 
pellee filed,  in  this  court,  a  motion  to  docket 
and  affirm  the  Judgment  of  the  lower  court 
under  the  proTlslons  of  section  22  of  said 
chapter  43,  Laws  1917.  On  the  same  day; 
but  after  the  motion  to  docket  and  affirm 
had  been  filed,  appellant  filed  a  motion  ask- 
ing this  court  to  dismiss  the  appeal.  He  al- 
so filed  an  application  for  a  writ  of  error, 
which,  however,  need  not  be  considered  in 
this  connection.  The  rights  of  the  parties 
deiiend  upon  the  construction  of  tbe  two  sec- 
tions of  tlie  act  of  1917  above  referred  to. 

It  is  appellant's  contention  that  by  reason 
of  his  failure  to  file  the  cost  b<md  within  the 
time  required  by  said  section  is,  L  e.,  30 
days,  the  appeal  failed  or  abated ;  consequent- 
ly, no  right  existed  In  the  apiwllee  under  said 
section  22  to  docket  the  cause  and  secure 
the  affirmance  of  the  Judgment. 

On  behalf  of  appellee  it  is  contended  that 
notwithstanding  the  fact  that  said  section  IS 
provides,  *in  case  the  aive^laat  or  plaintiff 


In  error  shall  fail  to  file  a  cost  bond  as  here- 
in prodded,  the  appeal  m  mit  of  emov  as 
the  case  may  be.  shall  fall."  nevertheless 
the  Supreme  Court  has  Jurisdiction  of  tha 
case  and  should  docket  and  affirm  upon  mo* 
Hon  of  appellee  tta  failure  of  aniellant  to 
file  a  transcript  within  80  dajs  after  the  ap- 
peal is  allowed.  The  effect  of  section  15  was 
ccmsldflired  by  this  ooort  in  the  case  ot  Hem- 
andea  t.  BtAerts,  173  Pac.  1084,  and  It  was 
held  that  tbs  sectton  had  the  effect  of  abating 
an  appeal  w  writ  of  error  where  no  cost 
bond  Is  filed  within  the  time  required  by  the 
statute ;  that  the  tollure  to  file  a  cost  bond 
was  an  Incurable  defMt  which  could  not  be 
waived  1^  the  appdlee.  Hence  It  follows 
that  the  Supreme  Court;  ot  Its  own  motion, 
would  be  reqoiied  to  dismiss  an  aKMal  in 
wUch  no  cost  bond  liad  been  Hied  as  raanlfb 
ed  by  tlie  statatai  It  Is  undoubtedly  true, 
as  bdd  in  ttw  ease  of  Abe^  t.  Sidegelberg, 
20  N.  U.  614,  IRl  Pac.  686,  that  the  Supreme 
Court  acquires  Jurisdlctlm  over  the  cause  on 
appeal  upon  the  allowanee  oC  the  same  by  the 
district  court  The  portion  of  the  statute  be- 
fore the  court  in  the  Spl^ellnrg  Case  was 
incorporated  Into  tlie  new  statute  wlttio^ 
change^  Tba  proTlsioa  ot  the  amended  stet- 
ute  that,  if  the  cost  bimd  is  not  filed  within 
tba  time  limited,  the  a{^>eel  slmll  fan,  has 
tbe  effect  of  abating  the  &pp«al  upon  the  fail- 
ure to  give  tbe  bond.  TUIb  beinr  traa,  when 
the  fallnie  Is  called  to  tbe  attention  of  tbe 
cour^  it  is  ito  duty  to  dismiss  the  ai^eal. 
Tbe  effect  ot  a  mottm  to  dodcet  and  affirm, 
under  secUoa  22,  necessarily  assumes  Out 
there  is  a  case  pending  before  the  court,  over 
which  tlw  court  has  the  power  to  assume 
JorlMSietion  and  ^ant  relief  on  the  m^te  to 
one  the  other  of  the  parties.  Said  section 
22  aothorlaes  tlie  court  to  deny  a|q>ellee  an 
affirmance  oi  the  ease  for  failure  to  llle  a 
transcript  If  good  cause  fm  mSx  failure  is 
shown.  Suppose,  for  exanq^  that  no  cost 
bond  is  Hied ;  that  appellee  moves  to  dodKt 
and  affirm  for  failure  to  flto  the  transcript 
A^iellant  shows  good  cause  for  the  fiallure. 
What  would  be  the  status  of  the  case  In  view 
of  the  fact  that  no  cost  bond  had  been  filed? 
We  are  satisfied  that,  where  a  cost  bond  has 
not  been  filed  within  the  time  required,  the 
appeal  talis  tor  all  purposes,  and  that  It  Is 
the  duty  of  the  court,  up<m  such  follnre  being 
called  to  its  attention,  to  dismiss  the  api>eal. 

It  follows  that  aj^llee  is  not  entitled  to 
an  afflrmanoe  of  the  Judgment,  and  that  the 
appeal  diottld  be  dismissed ;  and  It  is  so  or- 
dered. 

HANNA«  0.  J.,  and  PABKEB,  J^  concur. 
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BARNBY  T.  HUTCHINSON  et  al. 
(Now  2068.) 

(Btipreme  Oonrt  of  New  Heiico.  Dec  81, 

iei&) 

(BiflMtuM  by  lha  OovrtJ 
Adoptior  *=»6  —  Equity  «s>S7  —  Oow- 

TRAOT  TO  Adopt— VAUDXTT—BlffOBOSlfRIT 

— Kquitt  Maxiu. 
A  cODtract  to  adopt  &  oblld  according  to  ez- 
IttiBg  atatutory  law  is  valid  in  equity,  and 
where  everything  required  to  be  done  has  been 
performed,  except  taking  the  necoMary  statu- 
tory itepi  to  poiect  legal  adoptiMi,  egnlty  will 
conalder  that  done  which  ought  to  have  been 
done,  and  decree  spedfic  performance  the 
omtract,  to  the  end  that  the  foeter  ddld  diall 
he  entitled  to  the  rights  of  intaeritanoe  prescrib- 
ed hj  atatntb 

Appeal  from  District  Ooortp  San  Hlgnel 
County ;  Leahy,  Jodgb 

Action  1^  Bozla  EilzabetlL  Barney,  a  min- 
or, by  WtUlam  B.  Bunker,  ber  next  frlend» 
affKlnst  George  H.  Hntchlnson,  administra- 
tor, and  others.  From  a  Judgment  dlimlaa- 
Ug  fbe  action,  plaintiff  appeals.  Reversed, 
with  dlrectiona  to  grant  a  new  trial. 

Chas.  W.  Q.  Ward,  of  Las  Vegas,  Herbert 
W.  Clark,  of  San  Francisco.  Oal.,  B.  V. 
liong,  of  Dast  I«as  Vegas,  W.  B.  Banker,  of 
Oakland,  Gal.,  and  0^  H.  ATsry,  cX  Troy,  Mo., 
for  appellant. 

William  G.  Haydon  and  Charles  A.SpleBB, 
botli  of  East  Las  V^as,  for  appellees. 

PARKER,  J.  This  is  an  appeal  from  the 
district  court  of  San  BUguel  county  by  Roxla 
Elizabeth  Barney,  minor,  by  William  &, 
Bunker,  her  next  friend,  from  a  Judgment 
dismissing  the  action,  instituted  by  ber 
against  Gewge  H.  Huchinson,  administrator, 
surviving  spouse  of  Annie  G.  Hutchinson, 
who  was  fonnerly  Annie  G.  Barney,  Sarah 
Hill,  (^rles  W.  Hill,  Jr.,  and  George  H. 
HutcbinscHi  In  his  indivldnal  capacity. 

The  facts  of  the  case  are  andlspoted.  On 
Biay  11,  18S0,  J.  W.  Bam^  and  Annie  G. 
Barney,  his  wife,  then  residents  of  Las  Vegas, 
N.  M.,  entered  Into  a  written  contract  with 
one  Maud  Benneson,  natural  mother  of  Frank 
Byron  Benneson,  then  an  infant  leas  than 
two  years  of  age,  by  the  terms  of  which  the 
Barneys  bound  themseivea  "to  Immediately 
adt^t**  said  infant  of  Maud  Benneson  "ac- 
cording to  the  statutory  law  made  and  pro- 
vided in  such  cases,"  and  to  "assume  all 
responsibility  and  care  of  said  Child,"  and  to 
**educate  and  do  for  him  In  every  re«pect  as 
if  he  were  their  own  offspring."  tinder  the 
terms  at  said  contract  0»  moflier,  Maod 
Benneson,  agreed  to  relinquish  all  daims  to 
said  child  BO  long  as  the  covenants  and  agree- 
menta  of  the  Barneys  were  kept  and  per^ 


formed.  The  contract  was  entered  of  record 
in  the  o^ce  of  the  probate  dork  of  said  coun- 
ty several  days  after  it  was  executed.  The 
child,  Frank  Byrtm  Benneeon,  was  delivered 
to  the  Barneys,  and  by  them  reamed  Frank 
C.  Barney.  He  continued  to  live  with  the 
Barneys  as  th^  son  until  after  he  had  reach- 
ed his  majority,  when  he  married  and  re- 
moved to  the  state  of  Missouri.  There  he 
was  killed,  leaving  surviving  him  his  widow 
and  Kozia  Elizabeth  Barney,  his  only  child. 
In  1893  the  Barneys  were  divorced,  and  subse- 
quently Mrs.  Annie  G.  Barney  married  George 
H.  HutchlnswL  After  the  death  of  Frank  C. 
Bameor,  Mrs.  Hutdilnaon  died  Intestete. 
Fr<Hn  the  time  that  Frank  C.  Barney  came 
Into  her  life  untU  her  death,  she  treated  and 
considered  blm  In  all  respecte  as  her  son. 
She  reared  blm  from  Infancy  to  maohood  be- 
fore advising  him  that  he  was  not  blood  of 
her  blood.  He  treated  her  In  all  ravects  m 
bis  natural  mother  until  his  death. 

No  action  whatever  was  ever  taken  by  the 
Barneys  to  comply  with  the  stetnte  of  adop* 
tion  then  In  force  in  this  territory.  Chapter 
31,  Laws  186fr-70.  Whether  this  was  due  to 
ignorance  or  to  other  causes  Is  immaterial. 
The  trial  court  sustained  appellees'  demurrer 
to  the  evidence  Introduced  In  the  case  made 
by  the  appellant,  holding  that  the  facte  did 
not  establish  In  appellant  any  rlj^t  to  relief. 

Counsel  for  the  parties  to  this  case  agree 
that  whenever  a  contract  provides  fbr  the 
leaving  of  property  by  one  party  to  another 
In  consideration  of  the  rendition  of  services, 
etc.,  the  contract  will  be  specifically  enforced 
In  equity,  and  that  it  Is  Immaterial  that  such 
contractual  provision  happens  to  be  tnwrted 
In  a  contract  to  adopt  an  infant  or  otherwise. 
Where  counsel  disagree,  however,  Is  where 
no  such  contractual  provision  Is  Inserted  in 
the  contract  to  adopt.  In  such  cases  coun- 
sel for  appellees  Insist  that  the  court  will 
not  decree  specific  performance  with  respect 
to  property  righte  not  created  by  the  cm- 
tract  to  adopt 

That  Frank  Ol  Barney  was  not  in  fact 
legally  adopted  by  the  Barneys  is  indl^ute- 
ble.  Tbere  was  no  pretense  whatever  made 
to  follow  the  stetutory  law  on  the  subject 
The  contract  Itself  obligated  the  Barneys 
'to  adc^t"  the  child  in  accordance  with  the 
statutory  law  of  addition  then  exUting  in 
the  territory.  They  simply  filed  for  record 
the  contract  to  adopt  and  took  no  further 
proceedings  In  the  premises.  They  did, 
however,  teke  the  child  into  their  fandly  and 
rear  and  educate  blm  firom  infancy  to  man- 
-hoodt  and  treat  him  In  all  respecte  as  their 
ovra  oBapttag.  ^Sxe  statute  required  the  eze> 
cntkm  of  a  declaration  or  petition  of  adop- 
tion, stg^ied  and  adtnowle^ed  in  the  pres* 
ence  of  the  probate  ]ndg&  It  also  reqidzed 
the  petiU(m  to  cmtaln  the  anbstance  of  cer- 
tain qwdfled  tacts,  and  to  be  recorded, 
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"together  «lUk  ottitr  proeedUogs  In  tbe  ease," 
the  {»TOtmte  deik.  Hie  probate  Judge 
was  required  to  execote  a  cnHflcate  **of  tiie 
privileges  Uiat  hare  been  obtained."  which 
certificate  tbe  Uw  dec^red  had  the  lfi«al 
effect  of  "a  contract  or  formal  transaction" 
(chapter  SI,  Laws  1870).  We  have  examined 
practically  ererj  case  throwing  any  ll^t 
upon  the  propodtlcm  of  law  Involred  herein. 
We  shall  not  refer  to  all  of  them  here,  for  the 
reason  that  much  that  we  might  say  on  the 
subject  has  been  said  In  the  case  of  Crawford 
V.  Wilson,  139  Qa.  654,  78  S.  E.  80,  44  U  R.  A. 
(N.  8.)  773.  IP  that  case  It  appeared  that  the 
I>etltloner  was  the  daughter  of  James  GafF- 
ney  and  his  wife,  Kate  GafTney.  When  an 
infaut  she  was  brought  to  tUe  home  of  Mrs. 
M.  F.  Puckett  by  her  maternal  grandmother, 
and  was  turned  over  to  Mra.  Pudcett  under 
an  agreement  by  her  mother  and  grandmoth- 
er to  the  effect  that  Mrs.  Puckett  was  to 
take  the  petitioner,  keep  her  as  her  own,  and 
to  adopt  her  as  such,  with  all  the  rights  re- 
lating to  her  as  a  child  by  blood.  In  pur- 
suance of  that  contract  Mrs.  Puckett  took  the 
petitioner  Into  her  home,  gave  her  a  name, 
and  treated  her  as  her  child  during  all  her 
lifetime.  A  oontroTersy  as  to  who  were  the 
b^rs  of  Mrs.  Puckett  arose  after  her  death, 
and  the  case  referred  to  arose  on  account 
thereof.  We  quote  at  some  length  the  opin- 
ion of  the  court,  as  follows: 

"There  was  no  evidence  on  the  Interlocutory 
hearing  before  the  judge  that  Mrs.  Puckett  ever 
applied  for  or  obtained  a  Judgment  adopting 
Mrs.  Wilson  as  her  diUd,  thou^  aeveral  neigh- 
bors testified  that  she  declared  that  she  bad  dons 
ao.  Whatever  right,  therefore,  tbe  petitioner 
may  have  in  Mrs.  Puckett's  estate  depends,  not 
upon  her  statu*  as  a  legally  adopted  diUd,  but 
upon  equities  growing  oat  of  the  agreement  of 
Mrs.  Puckett  to  adopt  as  a  child,  and  the  actten 
taken  thereunder  by  the  parties  thweto  and  the 
petltifHier.  Tbe  authorities  very  generally  ee- 
tablisb  tbe  proposition  that  a  pand  obli^tion 
by  a  perscm  to  adopt  the  child  of  another  as  bis 
own,  accompanied  by  a  virtual,  though  not  a 
statutory,  adoption,  and  acted  upon  by  both 
parties  during  the  obligor's  life,  may  be  enforc- 
ed, vpaa  the  death  of  the  obllgw,  adjudging 
the  dilld  entitled  aa  a  diild  to  the  property  of 
tbe  oUigor  who  dies  without  dlspoaiiig  of  bis 
property  by  wlU.  [Citing  eases.]  In  theae  and 
in  other  cases  vaxiona  reasons  were  urged 
against  the  specific  performance  of  sudi  an 
agreement.  It  was  said  that  an  agreement  to 
adopt  a  child  was  too  indefinite  to  decree  such 
child  rights  to  proper^  as  an  heir ;  but  it  was 
replied  that  where  a  parent  surrenders  bis  eUld 
to  anodier,  who  accepts  the  custody  on  tiie 
promise  to  adopt  the  diild  as  his  own.  It  cannot 
be  doubted  that  the  parties  intended  that  Ibe 
act  of  adoption,  when  consummated,  would  car- 
ry with  it  the  right  ot  inheritance,  and  that 
equity  would  condder  that  done  whidi  ought 
to  have  been  done,  and  decree  the  dilld's  right 
to  his  inheritance  as  if  formal  adopti<m  had 
taken  place.  Another  objection  urged  against 
specific  performanca  was  that  adoptfam  was  not 
recognised  at  common  law;  bat,  Inaanvd  as 


our  statutes  justify  It^  antih  a  contract  ouinot 
be  said  to  be  Illegal  or  contraiy  to  pnblie  pidi- 
cy.  *  •  *  So  that  now  it  la  well  estabUahed 
by  authority  that  an  agreement  to  adopt  a  diild. 
so  as  to  constitute  the  child  an  heir  at  law  on 
the  death  of  tbe  person  adopting,  performed  on 
the  part  of  the  cbQd,  Is  enforceable  on  the  death 
of  the  person  adopting  the  child  as  to  property 
which  Is  undl^Kieed  of  by  will.  Though  the 
death  of  tbe  pcaadMoe  may  prevent  a  literal  «n- 
foreamoit  of  tibe  contxaot,  yet  equity  considers 
that  done  whidi  ought  to  have  been  dcme,  and 
as  one  of  the  conseqaencea,  if  tbe  act  of  adop- 
tion had  been  formtdly  consummated,  would  be 
that  the  child  would  Inherit  as  an  heir  of  the 
adopter,  equity  will  enforce  the  contract  by  de- 
credng  that  the  ddld  is  entltlad  to  tbe  frnlu  of 
a  legal  adoption." 

After  speaking  of  tbe  years  of  service 
rend««d  by  the  dilld,  the  eoart  farther  said: 

"Under  the  agreement  between  her  mother  and 
Mrs.  Puckett,  petitioner  was  to  receive  some- 
thing beyond  the  literal  terms  of  the  contract. 
The  contractual  obligation  was  to  adopt  peti- 
tioner as  a  child.  If  formal  adoption  had  been 
consummated,  then  the  law  would  have  vested 
ber  with  a  right  of  inheritance  from  Mrs.  Puck- 
ett. and  It  is  this  right  of  inheritance  which 
petitioner  Is  seeking  to  enforce  in  this  actlm." 

Tbe  appellees  assert  that  this  case  and  the 
Missouri  cases  on  the  subject  are  not  sup- 
ported by  any  precedent,  and  are  distinguish- 
able frtHn  the  case  at  bar.  With  that  asser- 
tion we  do  not  agree.  Numerous  cases  recog- 
nise the  right  to  specific  performance  of  con- 
tracts to  adopt.  Independent  of  any  consider- 
ation as  to  any  contractual  obligation  on 
the  part  of  the  adopting  parmts  with  refer- 
ence to  property  or  rights  following  there- 
from. In  Fiske  V.  Lawton,  124  Minn.  85,  144 
N.  W.  460,  in  the  transaction  constituting 
the  contract  to  ad(^t,  nothing  was  said  con- 
cerning property  rights,  and  nevertheless 
the  court  held  that  apedflc  performance 
would  t>e  decreed  pursuant  to  this  doctrine 
that  equity  conaldara  that  done  whldi  onght 
to  have  been  done.  See,  also,  Anderscm  v. 
Blakealey,  166  Iowa.  430,  136  N.  W.  210^ 
whldi  follows  Ch^k  Battles,  13S  Iowa, 
107,  110  N.  W.  83a  8  U  R.  A.  (N.  8-)  1130. 
12  Ann.  Gas.  140.  In  the  last-moitloned  case 
tbe  conrt  aald: 

"So  an  a^reemmt  of  adoption  may  fall  short 
of  meeting  the  statutory  reQuirements  and  yet 
be  a  valid  and  enforceable  contract.  The  agree- 
ment In  the  case  at  bar  stipulated  that  plaintiff 
sbonld  'acquire  all  the  rights  of  inheritance  hr 
law.'  This  was  equivalent  to  saying  that  she 
should  share  in  their  estate  as  though  their  own 
child,  bnt  not  as  audi.** 

By  tha  MUM  veaaonliiK  the  agreement  in 
the  caae  at  bar  that  the  Barneys  woflld 
adopt  the  father  ot  the  appellant  according 
to  the  statutory  law  was  equlvaloit  to  say- 
ing that  the  adopted  son  should  share  In  the 
estate  as  thongih  ha  were  their  own  son,  for 
the  law  said  aa  mwA.  Van  Tine  t«  Vaa  'Eiaa 
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(N.  J.  Oh.)  IB  AH  849i  1  L.  B.  A.  us,  ta  also 
avQiMlty  tar  this  pnnwslthHi.  tlumi^  tlw 
case  Ifl  not  very  saOsfaetorlly  reasoned  In 
tlie  o^nloiL  The  contract  In  Hlddleworth 
T.  Ordvay,  m  N.  T.  404,  84  N.  a  291.  as 
constroed  the  court,  vas  analogous  to 
the  one  In  the  case  at  bar,  to  tb»  odent,  at 
least,  that  nothing  was  provided  therein 
whlGb  was  not  provided  tor  lav.  Tet 
the  oomt  In  Utat  case  hdd  that  notwith- 
standing the  otmtract  to  adopt  had  not  been 
performed  by  taking  the  necessary  statu- 
tory adoption  proceedings,  the  contract 
would  be  enforced,  the  court  saying: 

**  'Her  dewer  right,*  therefore,  was  to  be  snch 
a  right  'to,'  not  in,  the  property  of  Mr.  Ord- 
way,  *ai  If  she  were  his  own  legitUnate  off- 
sprii^.*  What  is  that  right?  Simply  the  right 
of  Inheritance,  wUdi  a  diUd  has  acoordlng  to 
the  laws  of  the  state,  provided  the^ther  diet 
intertate.** 

In  Horton  v.  Troll,  183  Mo.  App.  fi77,  167 
S.  W.  1081,  the  agreement  to  adopt  waa  per- 
formed Id  all  respects  except  to  execute  the 
deed  of  adoption,  acknowledge  it,  and  have 
It  recorded  as  prescribed  by  statute.  The 
court  said: 

"It  ii  sufficient  to  say  Uiat,  tested  by  the 
many  cases  which  have  been  before  our  own 
courts,  It  eetablishefl  the  fact  of  adoption  by 
acts  which  estop  both  Dr.  and  Mrs.  Dunham, 
and  those  cjalmlng  under  them  adversely  to 
respondents,  from  now  dispotliv  it.  That  adop- 
tion may  be  established  by  acts  and  ctmduct, 
where  no  legal  deed  U  adt^tion  has  been  ex- 
ecuted and  recorded  in  due  form  of  law,  has 
been  settled  in  our  state  by  many  decisions  of 
our  Supreme  Court  as  well  as  of  the  Courts 
of  Appeals.   [Citing  authorities.]" 

In  the  last-mentioned  case  the  court  said 
that  the  adopting  parents  were  under  no  ob- 
ligation to  leave  the  adopted  children  any 
particular  share  of  the  estate,  bat  conid 
have  disinherited  them  absolnttiy  had  they 
BO  desired.  The  adoptive  parents,  however, 
having  died  Intestate,  the  plaintUfa  took  as 
children  and  heirs.  Thomas  v.  Haloney, 
another  Missouri  case,  reported  in  142  Mo. 
App.  193,  126  S.  W.  622,  Is  authority  for 
holding  that  the  appelant  may  maintain  her 
cause  of  action  under  the  facts  stated.  In 
that  case  Basely  W.  Moloney  orally  agreed 
with  plalntifTa  mother  to  adopt  the  plaintiff. 
The  statutory  requir^ents  necessary  to  a 
legal  adc^tion  were  not  performed,  but  In 
all  other  req>ectB  adoption  to(A  idac&  Tbe 
court  aald: 

"Thoogh  the  petition  alletsa  that  Basely  Ma* 

loney  and  his  wife  agreed  that  they  wonld  legal- 
ly adopt  plaintiff,  it  does  not  speafically  state 
thSy  agreed  to  make  plaintiff  their  beir. 
Doubtless  the  absence  of  suc^  promise  waa  what 
prompted  the  trial  court  to  sustain  the  demur- 
rer to  the  petition.  Plaintiff  argued  that  since 
she  fully  performed  contract  made  for  her 
ben^t  by  her  dying  mother,  equity  will  enforce 
tliat  eoatrae^  titoagh  it  fUls  shert  of  meeting 


ttie  statudufj  reQUiraaents  tdatlng  to  the  adop- 
tkai  of  children,  and.  treating  her  as  tboo^ 
she  were  a  lawful  cUld  of  decedoitt  will  rec- 
ognize her  statutory  rights  as  a  pretermitted 
heir.  •  •  •  The  courts  of  this  state,  under 
certain  drcumstances,  hsTS  enforced  oral  con- 
tracts of  adoption,  and  It  may  be  considered  as 
settled  that  equity  will  decree  an  adoption  and 
Its  resultant  rights  In  eases  where  no  statntwy 
adtvtian  exists  when  to  do  otherwise  would  r©-- 
sult  in  palpaUe  injustice.** 

The  court  further  made  this  slgniflcant 
statement,  which  Is  particularly  applicable 
to  the  case  at  bar: 

"The  contract  for  the  benefit  of  plaintiff  made 
by  her  mother  was  valid  In  equity,  and  wbeo 
plaintiff  performed  It  and  the  foster  parents  re- 
ceived the  benefit  of  her  performance  ahe  be- 
came in  equity,  their  adopted  child.  Equity 
will  treat  as  done  that  v^ldi  ooght  to  have 
been  done,  and  as  Basley  la  his  lifetime  would 
not  have  been  heard  to  r^mdlata  the  obUgatlM 
of  a  ecmtract  of  which  he  had  received  the  fall 
benefit,  neither  will  his  executors  be  allowed  to 
stand  Ml  groond  so  InegultaUe.** 

The  same  argument  against  granting  spe- 
dflc  performance  was  made  In  that  case  as 
Is  made  here,  viz.,  that  while  courts  will  de- 
cree specific  performance  of  sodi  contracts 
where  proper^  rights  are  the  subject  of  the 
contracts,  they  will  not  decree  performance 
where  the  contracts  are  simply  naked  con- 
tracts to  adopt  The  answer  made  to  that 
contention  by  the  court  is  as  follows: 

"Defendant  argues:  *An  sgreement  far  tbe 
adoption  of  a  child  and  to  leave  property  to  it 
when  fully  performed  by  the  child  may  be  en- 
forced in  equity.  This  is  not  on  the  ground  that 
the  diild  has  been  legally  adopted,  bat  because 
a  contract  to  Isave  property  to  the  child,  when 
fully  performed  on  Its  part,  may  be  enfteced  in 
equity'  [citing  1  Bney.  ct  ImW  <2d  Ed.)  728, 
whldk  refers  to  Heoley  CHmpson,  118  Mo. 
840  (20  S.  W.  881)].  In  that  ease  the  contract 
by  which  it  was  proposed  to  adopt  the  child 
provided  'that  they  [tbe  adopting  parents]  will 
govern,  educate,  maintain,  and  in  all  rcsitects 
treat  said  child  as  though  she  were  their  own 
natural  olhpring ;  and  It  la  farther  agreed  that 
said  Etvangeline  Brewster  shall  have  and  inbef 
it  from  the  estate  of  said  parties  of  the  second 
part  in  the  same  manner  and  to  tbe  same  extent 
that  a  child  bom  of  their  anion  would  inherit.* 
In  effect,  this  meant  that  in  adopting  the  child 
they  would  give  it  tbe  atetas  of  an  iaeue  of  their 
own  bodies— no  more,  no  lesiL  A  statutory  deed 
of  adoption  would  have  conferred  on  the  child 
these  precise  rights  and  notbing  more.  •  *  • 
Without  any  specific  agreement  to  that  rifect,  a 
child  legally  adopted  wlll  Inherit  fMm  its  adop- 
tive parents  in  like  mannw  as  their  lawfid  is- 
me.  «  •  •  This  being  true,  a  contract  to 
adopt  carries  the  inddeutal  r^t  of  heirship, 
which,  as  in  the  case  of  a  natural  child,  may  be 
cut  off  only  by  the  will  of  the  adoptive  parent 
In  which  the  adopted  child  Is  mentioned. 

"It  follows  ftttm  what  we  have  said  that  die 
contR^ling  consideration  tn  Healey  v.  Simp- 
son, soprs,  was  not,  as  we  have  shown,  the 
Incidental  promise  that  tbe  adopted  child  would 
iaherit  as  thongh  she  hsd  been  hm  oC  her 
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«dc9tiv«  parents,  but  WM  the  agreement  to 
adopt  the  child,  and  the  aubseqaent  jierfonn- 
ance  b;  the  child  of  her  part  of  the  agreement 
In  the  later  caae  of  I^n  t.  Hockaday,  1^  Mo. 
m  [61  S.  W.  886,  85  Am.  St  Rep.  480J,  the 
oral  contract  to  adopt  did  not  moitloD  the 
rl^ta  of  the  cblld  as  aa  belr,  and  atlll  that  con- 
tract was  enforaed." 

Th«  theory  upon  wblch  Lynn  t.  Hockaday, 
cited  supra,  was  dedded  appears  to  have 
bt>ea  up<Hi  the  eqnitable  doctrine  moitloned 
la  all  of  these  cases.  The  court  in  that  case 
said: 

"And  as  thare  was  no  common-law  adoption, 
the  argnment'  is  that  H  must  ba  done  as  tlie 
statute  reqnirea  or  it  cannot  be  done  at  alL 
But  since  the  atatnte  has  made  the  adoption  of 
a  child  lawful,  the  law,  for  the  same  reasons 
that  it  sometiines  enforces  oral  contracts  af- 
fecting real  estate,  will  not  allow  Uie  mere  fail- 
ore  of  one  part;  to  do  his  duty  to  work  an  Ir- 
repanble  WKSig  to  me  who  has  tiiHy  parfonasd 
his  part" 

Other  cases  bearlt^  on  this  proposition, 
and  sustaining  the  Tlew  that  contracts  to 
adopt  will  be  spedflcally*  enforced  upon  eq- 
uitable grounds,  are  MiUlgan  v.  McLaughlin, 
»4  Neb.  171,  142  N.  W.  675,  46  L.  R.  A.  (N. 
S.)  1134;  note  to  Baumann  t.  Kuslan,  164 
Ctal.  582.  129  Pac  986,  44  L.  R.  A.  (N.  S.) 
756;  and  Pemberton  t.  Pemberton,  76  Neb. 
669,  107  N.  W.  906. 

After  citing  numerous  cases  holding  that 
there  must  be  at  least  a  substantial  compli- 
ance with  statute  of  adoption,  appellees  dte 
the  following  cases:  Johnson  v.  Terry,  34 
Conn.  259;  Benz  T.  Drury,  57  Kan.  84,  46 
Pac.  71 ;  Bowlns  t.  EogUsh,  138  Mich.  178, 
101  N.  W.  204;  In  re  Lamb.  140  Iowa,  80. 
117  N.  W.  1U8,  18  L.  R.  A.  (N,  S.)  226;  Pur- 
gesoD  V.  Jones,  17  Or.  204,  20  Pac.  842,  3 
L.  R.  A.  620,  11  Am.  St  Rep.  808 ;  Shearer 
T.  Weaver,  66  Iowa.  678,  0  N.  W.  907;  Long 
V.  Hewitt,  44  Iowa,  363;  McColllster  r.  Yard, 
90  Iowa,  621,  57  N.  W.  447;  Tyler  v.  Rey- 
nolds, 63  Iowa.  146,  4  N.  W.  002;  GUI  v. 
SuUlvan  et  aL,  56  Iowa,  341.  7  N.  W.  686; 
Chehak  v.  Battles,  133  Iowa,  107,  UO  N.  W. 
830.  8  L  B.  A.  (N.  6.)  1130 ;  In  re  Wallace, 
218  Pa.  89,  66  Aa  1008;  Clark  t.  West,  06 
Tex.  437,  7S  S.  W.  797;  McColpln  t.  McColm 
pin's  Estate  (Tex.  CHt.  App.)  77  S.  W.  238; 
In  re  Stephens'  BstatSk  88  Gftl.  832,  28  Pac. 
879;  17  Am.  St  Bcv-  202;  In  re  Ronton's 
Bstate,  10  WaSh.  6S3,  99  Pac.  146;  Bx  parte 
Clark,  87  GaL  638,  2S  Pac  907. 

GooDMl  for  appellees  also  dte  the  follow- 
ing cases  as  authority  tor  the  proposltioii 
that  the  right  of  inheritance  cannot  be  con- 
ferred by  contract,  and  that  legal  adoption 
Is  ttas  floly  method  of  making  a  child  heir  to 
ft  sttancer:  Jordan  v.  Afaney,  97  Tut  206,  78 
8.  W.  480;  Albrlng  t.  Waxtf,  187  Mich.  3S2, 
100  N.  W.  eOO;  Btfwbia  t.  BogUsh.  138  Ml^ 
178»  101  N.  W.  S04;  Bheaier  t.  Wea\-er,  06 


m 

Iowa,  678,  9  N,  W.  907;  Wlllougbby  t.  Mot- 
ley, 83  Ky.  207 ;  Rena  t.  Drury,  67  Kan.  84, 
45  Pac.  71 ;  Davis  t.  Jones,  04  Ky.  320,  22 
8.  W.  831,  42  Am.  fit  Rep.  860;  Andereon  t. 
Anderson,  76  Kan.  117,  88  Pac  743. 

Notwithstanding  that  the  contract  to  adopt 
the  fatSier  of  the  plaintiff  In  this  case  made 
no  mention  of  property  rights  of  the  adopted 
sot^  we  are  satisfied  that  equity  and  justice 
demand  the  spedfic  performance  of  the  con- 
tract, to  the  end  that  Frank  O.  Barney  be 
adjudged  the  adopted  son  of  Annie  0.  Hutch- 
inson, and  that  the  right  of  succesdoo  of  the 
appellant,  the  dan^ter  of  Frank  C.  Barney, 
be  recogidzed  In  accordance  with  the  stat? 
uttti  In  such  cases  made  and  provided.  In 
so  holding  we  do  no  violence  to  the  statutes  of 
Inheritance.  We  simply  bold  that  eanlty  will 
consider  that  Frank  C  Banuiy  was  In  all  re- 
spects the  legally  adflvted  son  of  ttie  Barney^ 
and  that  the  snirlTing  spouse  of  -Annie  O. 
HuteUnson.  as  well  as  her  collateral  hdrs. 
cannot  be  heard  to  dispute  that  which  the 
ancestor  would  be  estopped,  from  asserting. 
The  laws  of  inheritance  cwaeauently  are  not 
imiialred,  but  follow  their  natural  course. 
They  operate  upon  the  relatloa  created  by 
the  contract  the  same  as  fhon^  the  legal 
adoption  bad  taken  place. 

In  the  case  of  Anderson  r.  Blakedy,  160 
Iowa,  430,  436,  136  N.  W.  210,  212,  dted  su- 
pra, the  oonrt,  speaking  to  the  relief  which 
courts  should  decree  in  such  cases  as  this, 
said: 

"The  agre^ent  in  this  case  was  to  establish 
the  plaintiff  in  a  relation  in  whidi  she  would 
have  the  rights  of  a  child  which  would  include 
the  riglit  of  Inheritance.  This  was  not  done 
effectoally,  and,  wbSle  the  conrt  cannot  eiecate 
the  Intent  and  hy  its  Judgment  establish  plain- 
tiff  in  the  le|^  status  of  a  child  oi  the  foster 
parents,  It  can  give  her  a  remedy  against  the 
estate  of  the  grantor  in  the  deed  of  adoption, 
thereby  affording  her  a  measure  of  compensa- 
tion tor  that  of  which  she  was  deprived  without 
fkolt  on  her  part  What  she  woold  hare  .in- 
herited-had the  nndertaUng  to  adopt  been  made 
^toetive  is  the  entire  estste  left.  *  *  *  and 
the  award  of  nothing  leas  than  this  will  make 
good  to  her  the  pecuniary  Loss  she  has  sus- 
tahied." 

See,  also,  Crawford  t,  Wilson,  dted  snpra. 

13ie  cases  we  bave  dted  berelD  queak  lor 
tbemsdves.  and  tt  Is  unnecessary  to  enter  In- 
to  a  dlscuBston  of  tbe  proposition  sabmltted 
at  greater  laigttL 

For  the  reasons  stated  the  trial  court  was 
in  error  In  sustaining  appellees'  demurrer  to 
the  eddoice,  and  the  Judgment  of  the  trial 
court  will  therefore  be  reversed,  with  dlrec- 
Uuu  to  grazkt  appellant  a  new  trial,  and  to 
proceed  In  accordance  with  this  <^iuIon,  and 
tt  is  so  ordered. 

BANNA,  0.  3^  and  ROBERTS,  J.,  concur. 


BA&NBT  Y.  BUTCHIK^N 
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Ol&BBT  T.  QABRILLO  et  oL  (Na  2108.) 

(Bopreinfl  Goar;t  of  New  Mexico.  Dec.  30. 1S18. 
Rehearing  Denied  Jan.  27,  1919.) 

(8ifUabu9  by  the  Court,} 

1.  Bills  and  Notes  «=>497(5)— Fbaud— Bub- 
DEK  OF  Proof— HoLDiB  in  Dub  OouBfiE. 

In  a  suit  b7  the  bolder  of  a  negotiable  in- 
etroment  acquired  from  the  payee  before  ma- 
turity, where  the  maker  shows  fraud  in  the  in- 
ception of  die  instrument,  the  burden  ia  upon 
tlie  holder  to  ihow  that  he  acquired  title  to  tiie 
paper  in  due  coone. 

2.  Bills  and  Notes  «=>4d7(2>— AxmoN  bt 
HoLDBB  IN  Dub  Coubsb— Fbaud  in  Incep- 
tion—Bubden  or  PBoor. 

To  remove  the  harden  thus  imposed,  the 
holder  was  required  to  show  by  competent  evi- 
dence: (1)  That  he  became  the  holder  ti  the 
note  before  it  was  overdue  and  without  notice 
tiMt  it  had  been  pievioualy  dishonored,  if  such 
was  the  fact ;  (2)  that  he  took  it  in  good  faith 
for  value ;  and  (3)  that  at  the  time  it  was  ne- 
gotiated to  him  he  had  no  notice  of  any  Infirm* 
ity  in  the  note,  or  defect  In  the  title  (d  the  per- 
son n^otiatlng  it. 

8.  Bnx8  AND  Notes  «3»S87(6)— Aoixok  bt 
HoLDBB— Good  Faith— Evidence. 
To  justify  the  court  in  directing  the  verdict 
in  favor  of  the  holder,  or  in  setting  aside  a  ver- 
dict against  the  holder,  the  testimony  of  the 
bona  fide  character  of  the  holder  must  not  only 
be  without  substantial  evidence  tending  to  im- 
peach it,  but  the  allowing  in  its  support  must  be 
BO  dear  and  unequivocal  as  to  leave  no  room  for 
difference  In  <q;>inion  conceminc  it  among  fair- 
minded  men. 

4.  Bills  and  Notes  «s»637(6)— Htajna  in 
Qood  Paith. 
In  iliia  case  the  only  evidence  of  the  bona 
fide  purchase  of  the  note  in  qnestioB  was  glvoi 
by  tiie  holdv.  Bvidenee  emnined,  and  M4 
Uiat  his  evidence  was  possible  of  oontradlction 
In  tiie  drcnmatances;  that  its  truthfulness  and 
accuracy  were  open  to  a  reasonable  doubt  ojusu. 
the  facts  of  the  case;  that  the  circumstances 
and  the  Interest  of  the  witness  famished  a 
pK^r  ground  Cor  A4»eUef  of  his  itataments  by 
the  Jury. 

Appeal  from  District  Court,  Grant  Cotmty ; 
Mediem,  Jadse. 

Action  by  George  H.  Qebby  acainat  OOm- 
tlno  OarrUlo  and  others.  Jndsment  for  de- 
fendants, and  plaintiff  appeals.  Alllrmed. 

John  F.  Slmms  and  M,  E.  Hlckey,  both  of 
Albuquerqne,  for  appellant. 

VeUacott  &  Fowler,  of  Silver  City,  for 
appellees. 

ROBERTS,  J.  This  action  was  instituted 
in  the  court  below  by  appellant,  George  H. 
Gebby,  against  C^est^  GarrlUo  as  the  mak- 
er, and  other  named  defendants  as  Indors- 
ers,  of  a  note  for  f7,l^,  with  Interest  and 


attorneys'  fOea.  The  note  was  gtrea  at  Silver 
City,  N.  M.,  dsted  Angnst  8,  1S14.  doe  Feb- 
ruary 8,  191S,  and  bore  Interest  at  the  rate 
of  8  ppr  cent  per  annum  from  date  The 
note  was  executed  to  the  Capital  Savings  tc 
Investment  Comi>any,  a  corporaticm,  and  bore 
the  Indorsements  of  the  oonaratloD,  J. 
F.  Cleveland,  Its  president,  J.  F.  Cleveland, 
Indirldually,  and  B.  C.  Uarkley.  Trial  was 
had  to  a  Jury,  and  the  Jury  returned  a  ver^ 
diet  for  the  fnll  amount  of  the  note,  Invest, 
and  .attorneys'  fees  against  the  Indorsers,  and 
for  one-half  Oie  amount  of  the  not^  Interest, 
etc,  against  Qie  maker,  Cetastlno  OarrUlo. 
The  court  set  aride  ttm  verdict  as  to  Celea- 
tlno  GarriUo,  and  granted  Oebfty  a  new  trial 
as  to  him.  Judgment  was  entered  on  Uie  ver- 
dict against  the  Indorsers.  Upon  the  second 
trial  a  Jury  returned  a  verdict  for  the  de- 
fendant OarrUlo.  Motion  fur  a  now  trial  was 
made  1^  awetlant  and  orernded  tba 
court  To  the  actl<m  In  the  lower  court  ap- 
pellee Interposed  as  a  defoue  that  be  was 
dec^ved  In  signing  ttw  note,  It  having  been 
represented  to  hlnv  that  he  was  signing  an 
edition  contract,  and  that  appelant  waa  not  a 
good-&lth  purchaser  for  value,  etc. 

The  facta  In  the  case,  as  disclosed  by  the 
evidence  of  appellee,  are  as  follows:  Appellee 
was  oigaged  In  the  liquor  bnsbieBs  In  a  small 
settlement  near  Silver  Ci^.  He  Tas  worth, 
according  to  his  testimony,  from  llO/ioo  to 
$12,000  In  property.  Two  mea,  Pettlngall 
and  Bailey,  came  to  his  place  of  business 
with  a  man  named  Edwards.  Appellee  spoke 
no  Bngllsh,  Egteaklng  the  Spanish  language. 
Edwards  acted  as  Interpreter  for  Pettlngall 
and  Bailey.  The  purpose  of  the  visit  was  to 
sell  ajq>dlee  stock  In  tlie  Capital  Savings  ft 
Investramt  Company.  Appellee  refused  to 
purchase  any  stock,  and  the  next  day  the  two 
agents  returned  to  his  place  ot  boslneas  bi 
company  with  Pedru  Gomei,  Clyde  Jones,  and 
Mr.  EUwardfl.  Ganes  acted  as  Interpreter 
and  Intorreted  to  apptilee  as  directed  by  the 
agents.  Appdiee's  testimony  In  regard  to 
the  proposition  made  to  him  and  the  facta 
was  as  follows: 

^Then  Mr.  Gomei  interpreted  the  busiaeas 
which  th^  had.  They  told  me  that  those  agenta 
wanted  to  sell  me  some  shares  in  Plata  Vista. 
I  told  than  that  I  didn't  have  any  mimey  to  hay 
any  shares  with.  I  told  them  they  lud  been 
there  before  and  I  had  toM  them  I  was  not  in- 
terested in  it.  Mr.  Bailey  tdd  Mr.  Gomez  to  tcQ 
me  after  they  had  been  back  there  trying  to 
get  me  to  buy  some  shares,  and  I  always  refused 
it  because  I  waa  not  able  to  buy  them,  and  I 
was  not  interested  in  that  kind  of  transaction. 
'Rien,  after  they  were  not  able  to  get  me  to  buy 
shares,  Mr.  GMnea  interpreted  to  me  to  do  some- 
thing as  a  prominent  and  known  ouui  In  Santa 
Rita;  that  I  was  well  known  among  Oe  Ifu- 
icans  end  amongst  some  of  the  American  men, 
and  they  asked  me  to  do  a  favor  for  them ;  that 
is  what  the  agents  told  the  Interpreter  to  bU 
me :  that  If  I  didn't  want  to  buy  any  shares. 
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jnst  do  tb«ni  a  favor  and  glT«  mj  name  to  b» 

put  on,  to  imt  tnj  uma  oa  a  list,  among  Kime 
of  the  prominent  men  of  Santa  Bita,  and  that 
voald  be  as  satiafactory  to  them;  that  they 
could  make  mot9  weiiri^  for  me  with  a  written 
ecmtract,  and  I  Mw  them  make  the  contract 
there  in  writing.  Thin  writing  referred  that 
I  was  to  take  V7,tS00  In  sbarea.  Of  course,  I 
was  not  forced  to  do  It,  from  that  time  that 
paper  was  made  nnCil  six  numths  afterwards. 
From  the  time  that  that  paper  was  written  I 
was  not  under  no  compromise  until  rix  montha 
later— six  months  afterwards.  The  agenta  of- 
fered to  make  a  written  statement  there  where 
that  paper  would  ahow  I  was  under  no  compro- 
mise to  attend  to  tbat  contract  at  anr  time. 
When  they  made  out  this  statement  I  signed  it ; 
tiiey  read  it  to  me,  and  I  was  satined  that  I 
was  not  subject  at  any  tima  to  attend  to  that 
contract.** 

He  furtbCT  testified  tbat  Ur.  Gomes  read 
to  blm  the  contract  which  was  prepared,  and 
that  aa  tbe  contract  was  read  to  him  and  In* 
terpreted  It  was  simply  an  option  contract  by 
which  he  was  to  have  tbe  optloo  for  six 
months  of  porcbasing  the  shares  of  stock 
offered  for  sale;  that  he  signed  tbe  papers 
as  presented  to  him  after  they  bad  been  In- 
terpreted; that  be  did  not  know  he  was  sign- 
ing a  promiasory  note,  and  he  wonld  not  have 
signed  It  save  for  the  deception  practiced  np- 
on  blm.  HIa  testimony  vas  corroborated  by 
one  other  witness  who  was  present  at  the 
transaction.  Oomez,  tbe  Interprets,  testified 
tbat  he  did  not  read  and  Interpret  tbe  con- 
tract, bnt  stated  to  appellee  such  facts  aa 
were  communicated  to  blm  by  the  agents, 
and  bis  version  of  the  fact  waa  In  accord  with 
tbe  story  told  by  appellee,  sare  that  he  said 
tbat  he  did  not  read  and  Interpret  tbe  con- 
tract. Two  other  witnesses  testified  to  tbe 
contrary,  and  said  tbat  appellee  was  fnUy 
Informed  tbat  be  was  signing  a  note  and  the 
contract  In  question. 

As  to  tbe  purchase  at  tbe  note  aRp^ant, 
be  was  the  only  witness  testifying  as  to  tbe 
facts.  His  testimony,  In  sobstance,  was  as 
follows:  TbsLt  be  resided  in  PhcenU,  Ariz.; 
had  never  been  In  Grant  county  or  Silver 
City;  did  not  know  CarrlUo,  tbe  maker  of 
tbe  note;  knew  Mai^ley,  one  of  tbe  Indors- 
ers,  but  sUgbtly;  bad  known  develand  for 
about  tm  years ;  bad  never  tbmtofore  pnr^ 
cbased  any  notes  from  Olevaland  or  Mark- 
ley,  but  tbat  Clevdand  bad  made  some  loans 
for  blm  prior  thereto  on  real  estate  mort- 
gages; tbat  Cleveland  came  to  his  boiise  In 
Phoenix,  and  told  him  tbat  be  had  the  note 
In  question  and  desired  to  s^I  It  to  blm; 
tbat  be  asked  Cleveland  If  tbe  note  was  given 
In  good  faltb  and  if  CarrillQ  was  good; 
Clevriand  aasnred  him  tliat  tbe  nota  was 
given  in  good  faith  and  tbat  CarrlUo  bad 
signed  it  and  was  good;  tbat  Cleveland  also 
bad  a  letter  from  Markley,  stating  tbat  tbe 
note  was  all  right  and  tbat  Carrlllo  was 
fluandaUy  responsible;  that  he  paid  for  the 
note  the  aom  of  16,600,  aa  follows:  Two  oer- 


ttflcatea  of  deposit  owned  hj  wepAlmA  in  the 
People's  Bank  &  Trust  Company  of  Silver 
City  for  $XfiOO,  and  V4»000,  respectively,  and 
a  certificate  of  deposit  owned  by  his  wife  on 
the  same  bank  tor  $1,000;  that  these  certifi- 
cates had  been  purchased  theretofore  by  ap- 
pell  ant  at  a  slight  discount,  the  exact  amount 
of  which  be  was  not  able  to  state;  that  the 
cstiflcate  bore  interest  at  a  rate  of  Interest 
exceeding  4  per  cent,  bnt  at  Just  what  rate 
be  did  not  remember;  tbat  be  bad  paid  for 
the  certificates  which  he  owned  in  cash  $4,- 
200,  and  a  note  for  V700,  which  had  been  giv- 
en to  him  by  the  Capital  Savings  A  Invest- 
ment Company.  Tbe  certificate  which  his 
wife  owned  had  been  given  to  her  by  Cleve- 
land in  payment  of  some  Indebtedness  which 
be  owed  her.  Appellant  offered  no  proof  to 
show  the  value  of  the  certificates  at  the  time 
be  purchased  tbe  note  in  anestlon,  or  that  tbe 
bank  Issuing  them  was  solvent  at  that  time. 
He  testified  tbat  be  had  paid  for  the  certifi- 
cates wbldi  be  purdiased  by  check,  but  tbe 
cbedcs  were  not  offered  In  evidence.  He 
stated  that  be  knew  that  tbe  note  was  given 
for  stock  In  tbe  Capital  Savings  &  InvesC- 
meat  Company. 

Appellant  relies  upon  three  propositions 
to  secore  a.  levexBtl,  as  liAlowa: 

On  the  face  of  tiie  defendahtfs  own  tes> 
timony,  is  signing  the  note  he  was  gnilty  of  such 
fraud,  n^ligence,  and  bad  f^th  as  to  deprive 
him  of  the  right  to  defend  against  a  bona  fide 
holder  of  the  note  on  any  such  ground. 

"(2)  Carrillo  actively  participated  in  the 
fraudulent  scheme  from  which  he  later  suffered, 
and  cannot  onnplaia  aa  against  an  lanooent 
party. 

"0)  Even  If  Cterrillo  was  defrauded  as  to  die 
character  d  the  instrument  he  signed,  this  de- 
fense is  not  avallaUe  to  him  against  a  bona  fide 
hMm  <^  a  negotiable  note." 

Tbe  first  pn^>ositlon  advanced  by  appellant 
requires  no  consLderatiim.  because^  If  bis 
statemmt  be  accepted  aa  tme^  we  must  as- 
sume that  tbe  Jury  found  tbat  he  was  not  a 
bona  fide  holder  of  the  note  for  valn&  Cer- 
tainly, undtf  tbe  facts  dlsdosed,  bad  the 
note  been  In  tbe  bands  of  tbe  original  payee, 
who  testified  to  tbe  facts.  It  would  have  con- 
stituted a  defense  to  tbe  note;  and  tbe  cm- 
dal  question  in  this  cas^  wbldk  will  be  con- 
sidered later,  is  whether  or  not  tbe  evidence 
shows  that  appellant  was  a  tmia  fide  bolder 
of  tbe  note.  We  do  not  think  tbe  evidence 
shows  tbat  ai>pellee  activ^y  participated  in 
the  frauduloit  schema  if  va<3x  there  was,  of 
tbe  agents  to  induce  othns  to  subscribe  for 
stock.  While  it  is  true  the  agents  told  him 
that  they  desired  tbe  ben^t  of  tbe  use  of  his 
name  as  a  subscriber  to  the  stock,  there  la 
no  evldoice  showing  that  appdlee  assented 
to  tbe  proiwsitlon.  He,  according  to  his  testi- 
mony, simply  agreed  to  take  an  option  con- 
tract of  $7,500  wortb     stock  fbr  rix  moctbst 

[1,  t]  The  oMitrolUng  questlai  In  tbe  case 
is  wtwtber  ttw  imj  was  raqulfed,  as  a  matK 
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ter  oi  lav,  under  the  evtdence,  to  find  that 
appellant  was  a  good-faith  holder  of  the  note. 
As  has  been  shown  from  what  has  been  here- 
tofore stated,  appellee  was  the  victim  of  an 
Imposition  devised  and  executed  by  the 
agents  to  sell  the  stock,  nnder  the  Inflnence 
of  which  he  signed  the  note  In  question.  As- 
suming the  suffldency  of  the  evidence  to  show 
fraud  and  imposition,  the  burden  was  npon 
the  ai^t^lant  to  shov  that  he  acquired  title 
to  the  paper  In  due  oonrse.  Section  663,  Code 

1915. 

To  remove  this  burden  he  was  required  to 
show  by  competent  evidence:  (1)  That  he  be- 
came the  holder  of  the  noto  before  It  was 
overdue  and  without  notice  that  It  had  been 
previously  dishonored,  if  such  was  the  fact; 
(2)  that  he  took  It  In  good  faith  for  value; 
and  (8>  that  at  the  time  It  was  n^otlated  to 
htm  he  had  no  notice  of  any  infirmity  in  the 
note,  or  defect  tn  Qie  title  of  the  person  n»> 
gotlatlng  It. 

Section  646,  Oode  lOlS;  Amd  v.  Ayles- 
worth,  14B  Iowa,  188,  123  N.  W.  1000,  29  L. 
B.  A.  (N.  S.)  688;  and  as  stated  by  the  ooiirt 
In  this  case: 

"And  to  jastlfy  the  court  in  directing  b  ver- 
dict in  her  f^vor,  the  testimony  of  the  bona  fide 
character  of  ber  b<dder  must  not  only  be  with- 
out substantial  evidence  tending  to  impesch  it, 
but  the  showing  in  its  support  must  be  so  clear 
and  unequivocal  as  to  leave  no  room  for  differ* 
enoe  of  opinion  oonceming  tt  among  fair-minded 
men.  McNight  v.  Parsons,  136  Iowa.  387,  113 
M.  W.  8S6,  22  U  B.  A.  Of.  S.)  71S  (U  Aim. 
Cas.  66&]  126  Am.  St  Bep.  266." 

Thus  we  see  that  In  this  case  the  burden 
was  upon  appellant  to  establish  to  the  satis- 
.  faction  of  the  Jury  that  he  was  a  bona  fide 
purchaser  of  the  note,  and  whether  his  evl- 
dence  suflBclently  satisfied  the  burd«i  resting 
upon  him,  and  made  good  his  dalm  to  be  an 
Innocent  pur<dia8er,  was  for  the  jury,  unless 
the  evidence  was  such  that  no  fair-minded 
person  could  draw  any  oQier  infer^ce  there- 
from. Many  courts  hold  that  a  denial  of  no- 
tice by  the  purchaser,  though  he  be  uncontra- 
dicted by  any  other  witness,  is  not  sufficient 
to  Justly  a  directed  verdict  in  his  favor  or 
the  setting  aside  of  a  v«dlct  against  him. 
The  mere  fact  that  the  witness  is  interested 
in  the  result  of  the  suit  is  suffldeat  to  re- 
quire the  credibility  of  the  witness  to  be  sub- 
mitted to  a  Jury  as  a  question  of  fact,  and 
that  either  a  court  or  a  jury  is  at  liberty  to 
disbelieve  his  testimony  solely  on  the  ground 
that  he  Is  Interested.  This  la  the  general  rule 
In  New  York,  although  there  is  authority 
there  seemingly  to  the  contrary.  The  follow- 
ing cases  support  this  rule:  Elwood  t.  West- 
ern Union  T^.  Co..  46  N.  T.  649,  6  Am.  Rep. 
140;  Vosborgh  t.  Diefendorf,  119  N.  T.  887, 
28  N.  B.  801,  16  Am.  8t  Rep.  886;  Cana- 
Jdiarie  National  Bank  v.  Dl^oidorf,  123  N. 
Y.  191,  25  N.  a  402,  10  U  B.  A.  676;  Joy  v. 
Diefendorf,  ISO  N.  T.  6.  28  N.  A  602,  27  Am. 
St  Bep.  484;  Bcberts    Oee^  16  Barb.  (N.  T.) 


449;  Gordon  v.  Artiley.  101  N.  T.  186,  83  K. 
B.  686;  Matter  of  Klndberg,  2OT  N.  T.  220, 
100  N.  B.  788;  and  many  other  cases,,  both 
of  the  Court  of  Avpe&la  and  inferior  courts 
of  Mew  Tork,  dted  In  the  note  to  section  78, 
Moore  on  Facts.  Many  other  courts  follow 
the  New  York  rule.  Gregory  v.  Fllbeck'a 
Bstate»  20  Colo.  App.  13i;  77  Pac.  369;  Citi- 
zens* Saving  Bank  v.  Houtdiena,  64  Wash. 
275,  116  Pac.  866;  Eeene  v.  Behan.  40  Wash. 
Q(^,  82  Pac.  884;  GosUne  v.  DiTfoos,  45 
Wash.  396,  88  Pac.  634;  Ireland  v.  Scbarpen- 
berg,  54  Wash.  658,  103  Pac.  801 ;  National 
Bank  of  Commerce  v.  Qrewry,  70  Wash.  877, 
127  Pac.  102 ;  Rohweder  v.  Titus,  85  Wash. 
441. 148  Paa  683;  Meardon  v.  Iowa  City.  148 
Iowa.  12, 126  N.  W.  939;  McNlght  r.  Parsons, 
136  Iowa,  390,  113  N.  W.  868,  126  Am.  St 
Rep.  265,  22  L.  E,  A.  (N.  S.)  718. 16  Ann.  Cas. 
665;  Laramore  v.  Mlnlsh,  43  Ga.  282;  Brown 
V.  Reed.  41  Ga.  604;  Helerman  v.  Robinson, 
26  Tex.  Civ.  App.  491,  63  S.  W.  657;  Park  v. 
Johnson,  20  Idaho.  548,  119  Pac.  62;  Inter- 
national A  G.  N.  B.  Co.  T.  Johnson.  23  Tex. 
Civ.  App.  160,  55  S.  W.  772;  Prowattatn  v. 
Tindall,  80  Pa.  296;  Bank  v.  HotTman,  229 
Pa.  429,  78  Atl.  1002;  Sonnentheil  v.  Moerleln 
Brewing  Co.,  172  TJ.  S.  401.  119  Sup.  Ct  223. 
43  L.  Ed.  492;  United  States  v.  Sing  Lee  (D. 
O.)  125  Fed.  627;  Grand  Trunk  By.  Co.  v. 
Coblelgh,  78  Fed.  784.  24  C.  a  A.  342.  Some 
courts  even  go  further,  and  hold  that,  even 
as  to  facts  testified  to  by  disinterested  wit- 
nesses not  contradicted,  the  party  is  entitled 
to  have  the  Jury  pass  upon  such  facts,  and 
that  the  truth  of  the  evidence  is  for  the  Jury 
to  determine.  Seehora  t.  Bank,  148  Mo.  256, 
49  S.  W.  886;  Gregory  v.  Chambers,  78  Mo. 
294;  Steamboat  City  of  Memphis  v.  Mat- 
thews, 28  Mo.  248 ;  Soulier  v.  FaU  Btver  Gas 
Wbrks  Cc  224  Masfh  03. 112  N.  30.  627. 

The  opposing  rule  la  pontUy  best  stated 
by  Ow  Court  oC  .^peals  oC  Mew  York  In  tbe 
case  of  HnU  t.  Uttaoor,  168  N.  Y.  66fti  67 
N.  SL  102.  as  follows: 

"Generally,  tbe  credibility  of  a  witnesg  who 
1b  a  party  to  tbe  action,  and  therefore  interested 
in  iti  result,  is  for  the  Jury;  but  this  role, 
being  founded  In  reason,  is  not  an  sbst^ata  and 
Inflexible  one.  If  tbe  evidenos  Is  poaribU  of 
coQtradletlon  in  the  cirenmstsaea^  If  its  croth- 
fnlnass,  or  aoearacy,  is  t»  a  raosonable 
donbt  nptm  the  facts  oi  the  cast^  and  tte  Intereac 
of  the  witness  furnishes  a  proper  groond  for 
hesitating  to  accept  his  stat^ents,  it  la  a  necee- 
aary  and  Juat  rule  that  the  jury  ahould  pass  up- 
on it  Wliere,  however,  the  evidence  of  a  party 
to  the  action  Is  not  contradicted  by  direct  evi- 
dence, nor  by  any  legitimate  inferences  frona 
the  evidence,  and  It  is  not  opposed  to  the  pnba- 
billtles.  nor,  tn  Its  nature.  surprUhig  or  sns- 
pidons,  there  Is  no  reason  for  denying  to  tt 
cMolaatveBsaB.  3hoa^  a  patty  to  an  action 
haa  ben  maUed.  since  the  IsgMartm  of  1867 
(chapter  353,  Laws  of  1857),  to  testify  as  a 
witoess,  hia  evidence  is  not  to  be  regarded  as  that 
of  a  didnterested  person,  and  wliether  It  should 
be  aoeepted  irithont  question  depends  opon  tbe 
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dcoatkni  M  dvrdoped  Vy  -Ae  tects  and  droam- 
■tjuicea  and  the  attitude  ct  hte  adveraary." 

This  case  was  aa  action  for  goods  sold,  and 
the  defendant  testified  that  the  contract  was 
entire  and  bad  been  performed  only  in  part 
The  ptalntiff  knew  the  facts  egnally  as  well 
as  the  defendant,  and  failed  to  testify  la  re- 
gard to  this  point  The  fact  that  the  plain- 
tiff had  equal  knowledge  with  the  defend- 
ant 08  to  the  fact^  testified  to  by  the  de- 
fendant, and  that  he  failed  to  contradict 
or  dispute  the  correctness  of  the  testimony 
of  the  defendant,  possibly  influenced  the 
court  to  say  that  it  was  the  duty  of  the 
Jnry  to  believe  the  uncontradicted  tosllmony 
of  the  party.  This  case  cites  th  ■■a-<-  if 
Lomer  t.  Meeker.  25  N.  T.  361;  but  lu  ih-.it 
case,  while  the  testimony  was  givoti  ijy  a 
party,  It  was  against  his  Ipterest  Tiiore  the 
plaintiff  Instituted  suit  against  tlie  maker 
and  indorser  of  a  promissory  note.  Tht^  tes- 
timony was  given  by  the  Indorser,  aud 
showed  that  the  maker  was  not  lUiblc :  but 
the  fact  that  the  maker  was  not  llai  le  slioul- 
dered  the  whole  responsibility  upon  the  in- 
dorser. Many  later  cases  In  New  Tork  and 
some  of  the  other  states  follow  these  two 
cases,  and  give  them  the  effect  of  holding  that 
the  testimony  of  an  interested  witness  can- 
not be  repudiated  by  the  jury  as  untrue  with- 
out good  reason.  The  following  cases  fiUK>Qrt 
this  rule:  Kelly  t.  Burroughs,  102  N.  Y.  93. 
6  N.  E.  100 ;  Bank  v.  Weston,  172  N.  Y.  259, 64 
N.  El  946;  Johnson  v.  New  Xork  Central  & 
Hudson  River  R.  Co.,  173  N.  Y.  79,  65  N.  B. 
946 ;  Electric  Fireproof  Co.  v.  Smith.  113  App. 
Div.  615.  99  N.  Y.  Sup.  37;  Madden  .v.  New 
York  City  R.  Co.,  50  Misc.  Rep.  665,  99  N.  Y. 
Snpp.  320;  Kappes  t.  New  York  City  R.  Co., 
50  Misc.  Rep.  584,  99  N.  Y.  Supp.  322 ;  Lewis 
T.  New  York  City  B.  Co.,  60  Misc.  Rep.  535. 99* 
N.  Y.  Snpp.  462 ;  Wilson  v.  United  Traction 
Co.  (Sup.)  88  N.  Y.  Supp.  122;  Ferguson  v. 
Harlem  Savings  Bank,  43  Misc.  Rep.  10.  86 
N.  Y.  Supp.  825;  Tlshman  v.  Kline  (Sup.) 
84  N.  Y.  Supp.  452;  Sergent  v.  Uverpool  & 
&  G.  iDSQrance  Co.,  66  App.  Div.  4^  73 
N,  Y,  Supp.  120;  Uttlefleld  v.  Lawrence,  88 
App.  Div.  327,  82  N.  Y.  Supp.  25;  Money  v. 
Fisher.  92  Hun,  347,  36  N.  Y.  Suppv  862 ;  Van 
Nostrand  v.  Hubbard,  35  App.  Div.  201,  54  N. 
T.  Supp.  739;  Hun  v.  Gary,  59  How.  Praa 
(N.  Y.)  426;  Johnson  v.  Doll,  11  Misc.  Rep. 
345,  82  N.  Y.  Supp.  132;  Hunter  v.  Hook, 
ft4  Barb.  (N.  Y.)  46S;  Darling  v.  Hurst  39 
Mich.  765;  Bumham  v.  Norton,  100  Wis.  8, 
75  N.  W.  304;  Brown  v.  Petersen,  25  App.  D. 
C.  3o9,  4  Ann.  Ca&  9S0;  Lange  v.  CulUnan. 
205  lU.  365,  68  N.  E.  934;  Tracy  v.  Tracy, 
62  N.  J.  Bq.  807,  48  AU.  533.  Other  cases, 
pro  and  con,  will  be  found  collected  In  notes 
lo  the  cases  of  Brown  v.  Petersen,  4  Ann.  Gas. 
DSO;  SklUem  v.  Baker,  12  Ann.  Cas.  243. 

This  court  in  the  case  of  Bank  r.  Stover,  21 
N.  M.  453,  155  Pac.  905,  L.  R.  A.  1916D,  1280. 
Ann.  Cas.  1918B,  14S,  followed  the  rule 
ITTP.-ST 


anQomiccd  by  the  New  York  Court  of  Appeals 
in  the  case  of  Hull  v.  Littauer,  supra. 
Whether  we  were  right  In  that  opinion  Is  im- 
material to  a  decision  lu  this  case ;  for,  even 
if  the  rule  In  the  case  of  Hull  t.  Uttauer* 
supra,  and  that  line  of  cases,  be  accepted  as 
correct,  the  testimony  given  by  the  appellant 
is  possible  of  contradiction  In  the  circum- 
stances and  Its  trnthfulness  and  accuracy 
were  open  to  a  reasonable  doubt  upon  the 
facts  In  the  cas&  In  the  case  of  Amd  v, 
Ayleswortta,  sapra,  the  court  In  discussing  a 
similar  qneBtton  said: 

"It  is  important  that  tills  distinction  be  borne 
in  mind  in  tiie  consideratltHi  of  cases  like  the 
one  at  bar,  for  it  Is  quite  possible  that  the  tes- 
timony as  a  vhole  may  be  insufficient  to  justify 
an  affirmatiTe  finding  of  bad  faith  oa  the  part 
of  the  plaintiff,  and  still  not  be  so  conclusive 
of  bis  good  faitii  as  to  require  a  withdrawal  of 
the  question  from  the  jury.  Cox  v.  Cline,  139 
Iowa,  128,  117  N.  W.  48;  Mace  v.  Kennedy, 
68  Mich.  889,  86  N.  W.  187.  It  Is  ordinarily  to 
be  expected  In  these  cases  that  the  purchaser 
«ill  testify  to  his  good  faith  and  want  of  no- 
tice, and  tiiat  defendant  is  compelled  to  rely  up- 
on circumstantial  evidence  to  rebut  such  show- 
ing. Whether  plaintiff  has  sufficiently  satisfied 
the  burden  resting  apon  him  and  made  good 
his  claim  to  be  an  innocent  purchaser  is  there- 
fore a  question  fbr  the  jury,  save  In  those  in- 
stances where  tba  testimony  Is  not  only  con- 
sistent with  the  good  fsltii  of  sneh  purcbaset 
but  ia  Boch  that  no  fair-minded  person  can  draw 
any  other  inference  therefrtnn-  A  categorical 
denial  of  notice  or  knowledge  is  something  which 
in  many,  if  not  in  most,  instances  cannot  be  op- 
posed by  direct  proof ;  and  the  credibility  of  the 
witnesses,  their  interest  lu  the  case,  the  reason- 
ableness or  unreasonableness  of  their  statements, 
the  time,  place,  and  manner  of  the  transaction, 
its  conformity  to  or  its  departure  from  the  or- 
dinary methods  of  business,  and  all  the  other 
facts  and  circumstances  which,  though  of  slight 
moment  in  themselves,  yet.  whcr«  taken  togeth- 
er, give  character  and  color  to  the  purchase  un- 
der Inquiry,  constitute  a  showing  which  t)ie 
court  cannot  properly  pass  upon  as  a  matter  of 
law.  Observing  this  principle,  it  has  frequent- 
ly been  held  that  a  denial  of  notice  by  the  pur- 
chaser, though  be  be  uncontradicted  by  any 
other  witness,  is  not  sufficient  to  justi^  a  di- 
rected verdict  In  his  favor.  •  •  •  TTncontra- 
dicted  evidence  is  not  sufficient  to  ccHnmand  a 
directed  verdict  where  the  inferences  to  be 
drawn  from  all  tiie  drcnmstances  are  open  to 
different  conelnsloDs  by  leasonable  men." 

[3, 4]  With  this  rule  In  view,  let  us  examine 
the  facts  testified  to  by  the  appellant,  aud 
from  such  facts  disclosed,  and  the  failure  to 
disclose  other  facts,  determine  the  probability 
or  improbability  of  his  story.  In  the  first 
place,  he  purchased  a  note  for  $7,600,  bear- 
ing 8  per  cent  interest,  upon  which  the  in- 
terest had  accrued  for  three  months,  at  a 
discount  of  |1,000,  which,  in  itself,  was  an 
item  which  the  Jury  might  properly  take  Into 
consideration  In  det^minlng  the  good  faith 
of  the  transaction.  In  the  sec^od  place,  be 
testified  that  be  gave  for  the  note  three  cer- 
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Hflcfttes  of  depoedt  on  a  bank  In  SllTer  City, 
and  was  not  able  to  state  definitely  just  how 
mncb  he  had  paid  for  them,  or  what  rate  of 
Interest  the  certificates  bore,  and  did  not 
show  that  the  bank  issnlng  the  certificates 
was  solvent.  In  the  third  place,  he  testified 
that  he  had  given  a  check  for  over  $4,000  as 
part  payment  for  the  certificates,  and,  al- 
though admitting  that  he  had  the  check  or 
that  his  attorney  had  it,  did  not  put  it  In 
evidence.  Ponrth,  he  did  not  know  the  mak- 
er of  the  note,  and  relied  upon  a  statement  by 
the  seller  that  the  maker  was  good  and  that 
the  note  was  glrm  In  good  faith.  Fifth,  he 
did  not  show,  or  attempt  to  show,  that  either 
of  the  three  indorsers  of  tbe  note  was  sol- 
vent at  the  tlm*e  of  the  purciiase.  He  tmtl- 
fled  that  he  knew  that  the  note  had  been  giv- 
en for  the  purchase  of  stock,  but  made  no 
attempt  to  show  that  the  stof^  had  any  val- 
ue, or  hto  ladt  of  knowledge  in  regard 
thereto. 

From  the  above  we  believe  that  the  credi- 
bility of  his  evidence  was  for  tbe  Jury.  In 
addition  to  ttie  above,  the  jnry  taw  tbe  wit- 
ness, observed  his  manner  and  demeanor 
while  testifying,  his  apparent  candor  and 
frankness,  and  upon  all  the  facta,  and  from 
personal  observatlai,  they  refased  to  lAve 
credence  to  hla  story,  and  hdd,  neoeoBarily, 
that  be  had  fidled  to  meet  tbe  burden  whidi 
the  law  cast  upon  blm.  The  trial  court,  hav- 
ing like  opportanitles  for  obsOTvatlon  and 
determining  the  credibility  of  tbe  witness 
and  tbe  trnthfulness  of  hla  atory,  refused  to 
set  aside  the  verdict 

Because  of  the  foregoing,  the  jndgment  of 
the  district  court  must  be  affirmed,  and  It  ia 
BO  ordered. 

HANNA,  a  3^  concurs. 
PARKBB,     concnra  In  tbe  malt, 


ST.  I/>OIS,  I.  M.  &  a  RT.  CO.  V.  PATTER- 
SON.  (No.  6271.)  • 

(Supreme  Court  of  Oklahoma.  March  14. 1910.) 

(S0ahm»  »y  iht  Court.) 
Cabbhu  *=»230(5>— Livk  Stock  Tbahbpob- 

TATtON  CONIKAOT— WAIVXB  OT  SnPDZ.&'nOH 

— QtTBSIXOn  FOB  Jvxt. 
Whether  or  not  there  Is  an  implied  waiver 
of  a  stipulation  in  a  live  stock  transportation 
contract  between  a  carrier  and  a  shipper,  lim- 
itini?  the  time  within  vhlcfa  action  should  be 
sustainable  therennder.  Is  one  of  fact,  to  be  de- 
termined by  jory  nnder  proper  Instmctions. 

Commissioners'  Oplnl(Hi,  IHviaion  Na  8. 
Error  from  County  Oour^  Nowata  Gonnty; 
Wm.  V.  GlUuly,  Judge. 


BEPOBTBB  (Okt 

Action  by  €9iiarlM  Patterson  against  tbe 

St  Louis,  Iron  Mountain  &  Soutberu  Rail- 
way Company.  Judgment  for  idatntlff,  and 
defendant  brings  error.  Reversed  and  re* 
manded. 

Tho&  B.  Pryor,  ot  Ft  Smith,  and  W.  U 
Outtla.  of  SalllsBW.  for  plaintiff  In  error. 
Johnson  &  Raynumd.  W.  D.  Hnnqthra-,  and 
Alvab  C  Uon^  all  ct  Nowata,  tw  dffitend- 
ant  in  error. 

BLEAKMORE).  O.  This  acUoD  was  com- 
menced In  the  county  court  of  Nowata  conn- 
ty,  on  June  9,  1013,  by  Charles  Patterson,  as 
plaintiff,  against  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company,  as  defendant, 
upon  a.  live  stock  transportation  contract, 
for  tbe  shipment  at  certain  horses  and  mules 
from  Nowata,  OU.,  to  Springfield,  Ma,  to 
recover  damages  for  Injuries  to  sxich  prop- 
erty ocdasloned  by  the  allseed  negligent 
wrecking  of  the  train  upon  which  It  was  be- 
ing transported  on  March  12,  1912.  Up«i 
trial  to  a  jury,,  there  was  Jodgmnt  for 
plalntltr,  and  defendant  appeals. 

The  contract  conformed  to  the  published 
taritr,  the  specified  rate  selected  by  the  ship- 
per being  less  than  that  applying  to  ship- 
ments at  the  carrier's  risk,  the  shipper  ex- 
pressly accepting  and  agreeing  to  all  the 
stipulations  and  conditions  therein.  Such 
contract  was  properly  pleaded  and  proved. 
The  following  Is  the  only  provision  thereof 
necessary  to  be  set  fort^  herein: 

"Eleventh.  That  no  suit  or  action  asalust  the 
first  party  for  loss,  damage  or  dday  to  or  of  the 
live  stock  shipped  under  this  contract  shall  be 
sustainable  In  any  court  of  law  or  equity,  un- 
less sudi  suit  or  action  is  commenosd  within 
six  Bumthi  aflar  Ike  cause  of  aecimi  AmU  oeenr; 
and  should  any  suit  or  action  be  commenced 
^Inst  the  first  party  after  the  expIratlM  <rf  six 
months,  the  lapse  of  time  shall  be  constituted 
conclusiTe  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  contrary, 
notwithstanding.** 

"Thirteentii,  •  •  •  No  agent  of  this  com- 
pany has  any  authori^  to  walVe,  modify,  or 
amend  any  of  the  prorisimis  of  tills  con- 
tract •  • 

It  will  be  noted  that  the  cause  ot  action 
sued  on  accrued  on  March  12, 1912,  and  that 
this  suit  was  not  commenced  until  June  9, 
1913,  nearly  16  months  thereafter.  Defend- 
ant contends  that  by  reason  of  plalntUTs 
failure  to  comply  with  the  terms  of  said 
contract  by  bringing  this  action  within  the 
tt-month  period  of  limitation,  his  right  to 
recover  Is  barred.  The  transaction  Involv* 
ed  was  an  interstate  shipment  and  the  va- 
lidity of  the  stipulations  contained  In  tbe 
contract  limiting  the  time  within  which  suit 
must  be  commenced  for  loss  or  damage  there- 
under is  to  be  determined  under  the  common 
law,  regardless  of  tbe  statute  of  limitations 
of  this  state.   Speaking  to  this  point  tbe 
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federal  Supreme  Court,  In  M.,  K.  &  T.  R. 
Co.  T.  Harrlman  Bros.,  227  U.  8.  6B7.  88  Sup. 
Ct  397,  67  U  Ed.  680.  said: 

"The  liability  sought  to  be  niforced  Is  the 
'liability*  of  an  interstate  carrier  for  loss  or 
daiaage  under  an  interstate  contract  of  ship- 
nwnt  declared  by  the  Carma4±  Amendment  of 
the  Hepburn  Act  of  June  20,  1906  [Comp.  St. 
1913,  i  859^.  The  Talidity  of  an;  stipulation 
In  sudh  a  contract  which  InrolveB  the  construe- 
tkHi  of  the  statute,  and  the  validity  of  a  limita- 
tion upon  the  liability  thereby  imposed,  la  a  fed- 
eral question  to  t>e'determined  under  the  general 
c-ommon  law,  -and,  as  sndi,  is  withdrawn  from 
tlie  field  at  state  law-or  legldatlon.  Adams  fixp. 
Co.  T.  Cronlnger,  226  U.  B.  491,  33  Sup.  Ct. 
148  [57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  267] ; 
Michigan  C.  B.  Co.  t.  Treeland,  227  U.  S.  Q9. 
S3  Sup.  Ct  192  [57  L.  Ed.  417,  Ann.  Caa. 
19140,  176].  The  llabfUty  imposed  by  the  stat- 
ute is  the  liabUity  Imposed  by  the  common  law 
upon  a  common  carrier,  and  may  be  limited  or 
qualified  by  special  contract  with  the  shipper, 
provided  the  limitation  or  qualification  be  just 
and  reasonable,  and  does  not  exempt  from 
loss  or  responsibility  due  to  negligence.  Adams 
E^cp.  Co.  T.  Cronlnger,  and  Michigan  G.  B.  Ca 

Vreeland.  dted  above;  York  Mfy.  Co.  v.  1111- 
nois  C.  R  Co..  8  Wall.  107, 18  L.  Ed.  170:  New 
York  C.  R.  Co.  V.  Lockwood.  17  Wall.  357,  21 
L.  m.  627;  Southern  Exp.  Co.  v.  Caldwell,  21 
Wall.  264.  267,  22  L.  Ed.  556,  558;  Hart  v. 
Pennsylvania  R.  Co..  112  0.  S.  831,  S  Sup.  Ot 
151.  28  L.  Bfl.  717." 

Plaintiff  contended  tint  leuon  of  ne- 
godaticMis  looking  to  a  eomiwomlse  and  set- 
tlemeot  of  hto  claim  for  damages,  cftnled  on 
between  the  parties  by  correspondence  cov- 
ering a  period  from  April  10  to  December 
14, 1912,  he  waa  Induced  to  delay  Inistltatlng 
tbls  acti<»i  beyond  the  atlpolated  period, 
believiug  that  an  adjustment  ot  the  .oimtro- 
Teray  could  be  bad  without  mdt,  and  diat  hy 
•uch  n^otlationa  defendant  Impliedly  waiv- 
ed the  provision  ot  the  cMitract  above  set 
forth,  and  waa  estopped  to  Insist  upon  any 
right  thareunder.  The  letters  relied  upon  to 
establish  the  waiver  claimed  are  aa  f<Hlow&': 

"St.  Louis,  Iron  Mountain  &  Southern  By.  Co., 
T^aw  Department. 

1!%  Smith,  Ark.,  April  10,  1912. 

"Mr.  7.  T.  Johnson,  Attorney  at  Law,  No* 
wata,  Okla.— Dear  Sir:  Tour  letter  of  April 
2nd.  was  received  by  me  and  forwarded  to  Mr. 
T.  S.  Walton,  freight  claim  agent  of  the  St 
U,  I.  M.  A  S.  Ry.  Co..  for  his  handling.  Please 
take  up  with  hhn  direct  this  claim.  His  ad- 
dress is  T.  S.  Walton,  Freight  Claim  Agent, 
Missouri  Pacific  Railway  Qo.,  St.  Louis,  Mo. 

"Yours  very  truly, 

"Vincent  M.  Miles,  Assistant  Attorney." 

"The  Missouri  Pacific  Railway  Company. 
*'St  LoufSt  Irim  Mountain  &  Southern  Rail- 
way Co. 

*'St  Louis,  Ma»  April  12,  1912. 

"Y9-14a 

"Live  Stock  Freight  Claim  Charles  Patterson. 

"Messrs.  J.  T.  Johnson  &  W.  V.  Tan  Hoy, 
Nowata,  OUa.r-Gentlen»n:  I  acknowledge  n- 


cdpt  of  your  letter  of  the  Ifth  Inst,  tf  refer* 
ence  to  <^lm  for  danuge  to  avload  of  stock  be- 
longing to  Chailae  Patterson  shipped  March 
12th  from  Nowata  to  Springfield,  Mo.  As  sudi 
matters  come  under  the  jurisdiction  of  hia  de- 
partment, I  am  referring  the  matter  to  Mr.  T. 
S.  Walton,  Freight  Claim  A«ent,  with  whom 
any  further  correspondence  in  reference  to  this 
claim  should  be  had. 

"Very  respectfully, 
*'WRP:  M  A.  H.  Mansfield, 

"CC:  Mr.  Walton.  Claim  Attorney.** 

"The  Missouri  Pacific  Railway  Company. 
"St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Co.   Accounting  Department. 

"St  Louis,  Mo.,  Apr.  18,  1912. 
"Messrs.  J<AttSon  &  Raymond,  Attorneys  at 
I>w,  Nowata,  Okla.— Oandemen:  With  refer- 
ence to  your  favor  of  the  15th  inat.  concerning 
claim  of  Charles  Patterson  for  stock  damaged, 
will  you  please  advise  date  of  this  claim  aend- 
ing  necessary  evidence  substantiating  It  ,  We 
had  these  bones  ezamined  at  Springfield  and 
the  damage  In  the  opinion  of  parties  making 
examination  would  not  exceed  a  few  dollars. 
Please  be  good  enough  to  advise  just  what  Mr. 
Patterson  contends  for  In  this  case.  I  indose 
self-addressed  stamped  envelope  for  your  reply. 

"Yours  truly,  T.  S.  Walton. 

"EHW  F.  C.  A.** 

"Missouri  Padfic  Railway  Company. 
"St  Louis,  Iron  Mountain  &  Soudiem  -  Rail- 
way Go.    Accounting  Department. 

"St  Louis.  Mo.,  June  21,  1912. 
"CUdm  B-58341 

"Messrs.  Johnson  &  Raymond,  Attorneys  at 
Law,  Nowata,  Okla.— Gendemen:  I  have  your 
favor  oi  the  10th  inst,  relative  to  the  above 
claim  in  favor  of  Ctuuies  Patterson,  amounting 
to  $1,600.00.  Our  investigatiwi  of  this  daim 
has  not  been  completed,  there  being  certain 
facts  that  we  desire  to  devekv,  and  we  will 
then  be  in  a  poaitiou  to  advise  definitely  regard- 
ing settlement  For  your  information  I  de- 
sire to  say  that  this  claim  appeals  to  us  as  be- 
ing presented  on  a  very  high  basis  and  not  in 
keeping  with  the  facts  as  we  have  devd<4)ed 
them.  We  will  advise  you  definitely  concern- 
ing this  matter  within  a  riiort  time. 

"Yours  truly,  T.  S.  Walton, 

"EHW  F.  C.  A." 

"The  Missouri  Pacific  Railway  Company. 
"St  Louis,  Iron  Mountain  &  Southern  Rail- 
way  Cou  Accounting  Department 

"St  Louis.  Mo.,  Nov.  26,  1012. 
•  "Claim  H— 58341 

"Messrs.  Johnson  &  Raymond,  Attorneys  at 
Law,  Nowata,  OkIa.~G}entlemen :  With  refer- 
ence to  above  daim  presented  some  time  ago 
by  your  favor  of  Charles  Patterscm  for  alleges) 
damage  to  a  carload  ot  moles  shipped  from 
Nowata  to  Springfield,  Mo.,  last  March.  The 
conaenaDS  of  opinion  the  amount  offered  by 
our  agent  at  Springfield  Is  reaaooaUe  and  am- 
ply covered  any  damage  that  may  have  been 
sustained  by  animals.  However,  in  order  to 
bring  the  claim  to  a  close,  we  will,  without  the 
admisedon  of  liability  on  our  part  pay  the  sum 
of  $100.00,  which  was  the  amount  Mr.  Patter- 
son informed  our  agent  he  would  accept  in  set- 
tlem»t^  whldi  to  my  mind  indicates  dearly 
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hotsM  wen  not  damtced  to  tlM  «xteiit  w 
claimed.  If  acceptable,  pleaae  advise  me  and 
I  will  airuve  fdr  prompt  jBsuance  of  draft  pay- 
aUe  throngh  too. 

"Youra  trnly,  T.  S.  Walb». 

*'BHW  P.  a  A.* 

"The  MlBBOnri  Padfie  Railwi^  Company. 

'*St.  Louis.  Iron  Mountain  &  Soathem  Bail* 
war  Go.  Acconnting  Department. 

'*8t  Lonis.  Uo..  Dec.  14.  1032. 
•XJIaim  H-68341 
*Ur.  J.  1.  Johnson,  Attorney  at  Law,  No* 
wata,  Okla.— Dear  Sir:  I  have  yonr  letter  of 
the  3d  inst.  relative  to  above  claim  favor 
Gharlec  Patterson,  and  wish  to  say  that  the 
party  .who  was  in  charge  of  this  stodk  agreed 
to  accept  1100.00  in  settlement  of  dalm,  and 
our  investigatitm  in  connection  with  the  matter 
shows  tliat  a  payment  of  11,500.00  Is  net  con- 
sistent with  the  slight  inconvenience  to  which 
your,  cUent  was  put,  and  I  regret  exceedingly 
that  it  will  not  be  possible  for  us  to  pay  this 
amoont.  This  is  in  answer  to  your  letter  where- 
in yon  state  tliat  settlement  will  not  be  arrang- 
ed for  less  than  91.BOOJ0Q. 

"Toors  tmly, '  T.  8.  Walton, 

"BHW  F.  C.  A." 

Tills  action  was  not  begnn  fbr  nearly  0 
months  after  the  last  of  such  letters  waa  re- 
ceived by  plalntUTs  attorney,  wherein  he  waa 
definitely  informed  that  the  claim  sned  on 
would  not  be  paid  In  the  amount  of  the  de- 
mand. It  iB  a  well-eatabllshed  principle  that 
a  party  may  ordinarily  waive  a  contractual, 
statutory,  or  constitutional  right  If  the  writ- 
ers of  the  letters  In  question  had  authority 
to  impliedly  waive  the  provisions  of  said  con- 
tract, we  do  not  conceive  that  It  can  be  cor- 
rectly held,  as  a  matter  of  law,  that  the  mere 
pendency  of  n^tlations  for  Rettlem«it,  anch 
as  shown  by  the  foregoing  correspondence, 
constituted  a  waiver  by  defendant  of  its 
right  to  Insist  upon  compliance  with  the  pro- 
visions relative  to  the  time  within  which  an 
action  thereunder  should  be  commenced. 
Clearly  there  was  no  ezpreiss  waivw  of  the 
contractual  limitation.  Whether  there  was 
or  waa  not  such  waiver,  as  contended  for  by 
the  plalntUr,  waa  a  matter  of  inference,  de- 
dndble  from  defendant's  course  of  conduct 
as  shown  by  its  correspondence,  and  there- 
fore one  of  fact  that  should  bare  been  left  to 
the  determtnation  of  the  jury  under  proper 
Instroctions.  St  Louis  &  S.  F.  B.  Ca  r. 
Ladd.  83  OkL  160.  124  Paa  461.  The  oonrt 
instmcted  the  Jury  that: 

"This  action  is  brought  within  due  time,  and 
is  properly  maintainaUe  by  tiie  plaintiff  at 
this  time." 

In  our  opinion,  this  Instruction  constitut- 
ed reversible  error. 

The  Judgment  of  the  trial  court  should 
therefore  be  reversed,  and  the  canae  re- 
manded. 

PER  CTJBIAM.  Adopted  in  whole. 


<OkL 


MORBIS  et  aL      BOABD  OF  COM'BS  OF 
LOVB  CX)UNTy.   (No.  8277.) 

(Snpione  Court  of  Oklahoma.   Nor.  20,  1917. 
Babearing  Denied  Jan.  28,  1A19.) 

fBplMiu      lit*  OevrtJ 

Taxation  ^82— AxixiTATXon  or  Nohtax- 
ABLE  Lamd— Trruj  or  Pubcbaskb. 
Where  nontaxable  Indian  lands  become  tax- 
able on  alienation,  a  vendee,  who  takes  posses- 
sicoi  of  snch  lands  under  an  execntory  ccmtniet 
of  «ale,  has  the  equitable  title  thereto  and  is  tka 
owner  thereof  for  die  pnrpoee  of  taxation. 

CJommlssioners*  Oplnkm,  DlTlston  No.  1. 
Brror  from  District  Goorf;  Lov»  Connty; 
W.  F.  Freeman,  Judga 

Action  by  0.  B.  Morris  and  anoOier  against 
the  Board  of  County  Commissioners  of  Love 
County.  Judgment  for  defendant  ftnd  plain- 
tiffs  bring  error.  Affirmed. 

Graham  ft  Logsdon,  of  Marietta,  tot  plain- 
tiffs In  error, 

R.  A.  Keller,  of  Marietta,  tax  defrndant  in 
error. 

STBWART.  a  TUB  cause  of  action  began 
by  filing  an  affidavit  of  erroneous  assessment 
on  the  pert  of  the  plalntUTs.  before  the  board 
of  county  commissioners  of  Love  County,  OkL 
From  an  adverse  order  of  the  board  of  ooon- 
ty  commissi  oners,  plaintiffs  appealed  to  the 
district  court 

The  facta  In  this  case  show  that  Charles 
3.  Maupin  and  Laurlna  P.  Haupin,  husband 
and  wif^  by  virtue  of  munberdiip  In  the 
Choctaw  Tribe  of  Indians,  were  the  original 
allottees  of  cotain  lands;  that  on  February 
2, 1914,  they  entered  Into  a  contract  with  the 
plaintiffs  for  the  sale  of  said  lands  to  the 
plain  tttra  in  consideration  of  $2,540  in  cash 
and  $18,000  In  deferred  paymoits  evidenced 
by  14  promissory  notes;  that  the  said  allot- 
tees made  and  executed  deeds  to  the  plain- 
tiffs to  tiie  land  Involved,  and  the  plaintiffs 
paid  the  cash  consideration  and  eiecated  the 
notes  agreed  upon,  the  notes  and  deed  being 
placed  in  a  bank,  together  with  a  written  es- 
crow agreement  that  on  the  payment  of  the 
notes  the  deed  waa  to  be  d^wed  to  tb» 
grantees  by  the  bank;  that  the  payments  on 
said  notes  shoold  be  made  to  the  bank  and 
delivered  to  the  grantors  as  paid;  the  otm- 
tract  further  providing  that  In  the  event 
the  land  Involved  or  any  part  thereof  should 
become  taxable  prior  to  the  full  and  cmnpleto 
payment  of  the  purdkase  money  tliaefbr,  Qw 
grantees  should  pay  snch  taxes.  The  gran- 
tees took  poBsesidon  of  the  land  and  have 
hdd  the  same  since  the  making  of  sniii  » 
crow  agreemoit  Tbe  trial  conrt  sustained 
the  action  of  tihA  board  ot  coimt7  commls- 
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■tonors  and  diiected  tbe  tax  auesBor  to  «s* 
trad  the  land  on  the  tax  rolls  for  tbe  years 
1914  and  1015,  from  wbldk  action  of  tiie  oonrt 
tbe  plalnturs  duly  appeal. 

Tlie  only  qnestlon  Involved  in  this  case  Is 
whether  or  not  the  hind  In  question,  being 
nontaxable  In  the  hands  of  the  Indian  allot- 
tees, became  taxable  as  the  property  of  the 
plaintiffs  after  the  making  of  the  executory 
agreement  for  tb.e  pnr<diase  of  the  same  and 
the  taking  possession  thereof  by  tbe  plain- 
tiffs. Our  statutes  provide  that  lands  shall 
be  assessed  In  the  name  of  the  owner  ttiereof. 
It  Is  not  required  that  the  owner  have  the 
legal  title,  and  It  Is  well  settled  by  this  court 
that,  for  the  purpose  of  taxation,  equitable 
ownership  is  sufficient  In  Bowls  v.  Oklaho- 
ma Ctty  et  al.,  24  OU.  67»,  104  Pac.  902  (24 
L.  B.  A.  [N.  S.]  1290),  the  syUabus  reads: 

"A  vendee  of  realty,  in  possession  under  an 
executory  contract  of  sale  at  the  date  of  the  as- 
sessment, is  tbe  real  owner  tor  the  purpose  of 
taxatioD,  and  that,  too.  whether  prior  to  said 
sale  tbe  -same  was  subject  to  taxation  in  the 
hands  <A  his  vondor  or  not.^ 

Mr.  Justice  Turner,  who  wrote  the  opinion, 
says  In  the  body  thereof: 

"We  are  of  tbe  opinion  that  it  Is  launaterlal 
whether  the  proper^  in  question  was  or  was 
not  before  said  sale  to  hbn  tsxable  in  the  hands 
of  plaintiff's  vendor,  for  the  reascHu  tha^  wheth- 
er thus  taxable  or  Dot,  it  would  become  taxable 
as  the  property  of  plaintiff  on  the  vesting  in 
him  of  the  equitable  title  thereto.  Plaintiff, 
then,  is  rather  likened  to  one  who  holds  a  final 
certificate  (or  lands  purchased  from  the  United 
States  of  which  said  lands  it  has  been  held  that 
the  purchaser  holds  the  equitable  title,  'and 
while,  of  coarse,  not  taxable  in  the  hands  of  the 
United  States,  are  taxable  in  his  hands." 

Tbe  dedslou  Is  followed  tv  tMa  court  in 
Boone  T.  Porter^  County  Treasurer,  46  Okl. 
61S,  146  Pac.  584,  wherein  the  syllabus  reads: 

"A  vendee  of  school  lands  of  the  state,  in  pos- 
session under  an  executory  contract  of  sale  with 
the  commissionerB  ol  the  land  office  of  tbe  state 
at  the  date  of  tiie  assessment,  is  the  'owner 
thereof  for  the  purpose  of  taxatioii  within  the 
contemplation  of  section  7807,  Bev,  Lsws  1010; 
and  is  not  entitled  to  recover  taxes  paid  thereon 
under  protest." 

The  holding  ot  this  court  Is  supported  by 
the  great  weight  of  authority  throughout  the 
United  States.  In  Copp  et  aL  v.  State  et  al., 
60  W.  Va.  439,  71  S.  B.  580,  35  Lu  a  A.  (N. 
S.)  669,  will  be  found  an  exhaustive  list  of 
authorities  sustaining  the  proposition  that 
one  who  has  the  eqoltable  title  to  lands,  the 
legal  title  of  which  hi  vested  in  the  United 
States,  Is  liable  for  taxes  on  the  same,  not- 
withstanding the  land  would  not  be  taxable 
so  long  as  the  title  remained  in  the  United 
States.  In  the  notes  to  such  opinion  In  35  Ia 
B.  A.  (N.  S.)  wlU  be  found  hundreds  of  cases 


from  the  Si^reme  Court  of  the  United  States 
and  courts  of  last  resort  in  tbe  various  states 
of  the  Union. 

It  is  assumed  by  counsel  for  each  of  the 
parties  In  tbe  case  at  bar  that,  on  tbe  aliena- 
tion by  the  Indian  allottees,  the  lands  in- 
volved would  become  taxable;  but  It  la  con- 
tended that  the  title  would  not  pass  from  the 
grantors  until  the  payment  of  the  deferred 
amounts  and  delivery  to  plaintiffs  of  the 
deed.  It  appears  that  an  Ingenious  effort  was 
made  by  the  plaintiffs  to  escape  the  legal  ef- 
fect as  to  taxation  of  their  purchase  of  tbe 
lands.  We  cannot  see  that  Indian  land,  ex- 
empt from  taxation,  is  dothed,  after  aliena- 
tion, with  anji  greater  sanctity  than  other 
land  not  subject  to  taxation  l>efore  sale  there- 
of. It  being  settled  by  this  court  that,  though 
lands  may  not  be  subject  to  taxation  In  the 
hands  of  tbe  original  grantor,  tbe  vendee  in 
possession  of  the  same,  under  an  executorr 
contract  of  sale.  Is  liable  for  taxes  accruing 
after  the  contract  of  sale,  we  do  not  hesitate 
to  apply  such  principle  to  the  facts  in  the 
case  at  bar.  Hence  we  hold  that,  after  the 
plaintiffs  took  possession  under  the  contract 
of  sale,  the  plaintiffs  had  such  equitable  own- 
ership as  would  rmder  tbe  lands  subject  to 
taxation  as  their  property. 

We  find  that  there  was  no  error  tm  the  part 
of  the  trial  court,  and  the  Judgment  U,  ac- 
cordingly, affirmed. 

PEI(  CtTBIAH.  Adopted  In  wholft 


UNION  SAVINGS  ASS'N  v.  ODMMINS  et 
aL  (five  cases).   (Nos.  8354,  8596-8509.) 

(Supreme  Court  of  OklahtHna.   Dec  10,  1018. 
Behearing  Denied  Jan.  28^  1019.) 

(SyOalHu  hv  ihe  (hurt.) 

1.  Taxahoh  «a»734(10)— Tax  Saxx— Vaudx- 

TT— BlGBIS  or  PUBOHABKB. 

A  tax  sale  of  land,  made  at  a  time  other 
than  the  time  provided  by  law,  Is  void,  and  con- 
veyances based  upon  saeh  sale,  made  to  the  pur- 
chaser at  suA  sale,  and  those  holding  under 
such  purchaser,  convey  no  title  to  tbe  land  so 
illegally  sold — following  Blaine  County  Bank 
aL  V.  Noble  et  al.,  56  OkL  361, 166  Pac.  632. 

2.  Taxation  «=s»805(^— Aoxion  to  Avoid 
Tax  DBSD—AppucATion  or  Statute. 

Section  7410,  Bev.  Laws  1910.  which  pro- 
vides that  an  action  to  avoid  a  tax  deed  c^all 
be  commenced  within  one  year  after  the  record- 
ing of  such  deed,  does  not  apply  to  an  action  to 
avoid  a  void  tax  deed. 

Commissioners'  Opinion,  Dlvlsl<m  No.  1. 
Error  fnnn  District  Court,  Jefferson  Coun- 
ty ;  Cham  Soaea,  Judge. 
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Five  separate  actions  by  the  Union  Savings 
AasociatioD  against  B.  V.  Cummins  and  oth- 
ers. Demurrer  as  to  second  and  third 
grounds  of  reply  sustained,  and  plaintiff  in 
each  action  brings  error.  Reversed  and  re- 
manded. 

Geo.  M.  Nldiolaon.  ot  SnlphUTt  for  plain- 
tiff in  error. 

Guy  Green  and  Bridges  &  Vertrees,  all  of 
Waurika,  for  defendants  In  error. 

COLLIER.  C  Bndi  of  the  above-stated 
cases  18  betweoD  the  same  parties  and  in- 
volves'  Idoitlcal  l^ial  questions,  and  though 
eadi  case  Is  submitted  on  an  independent 
brief;  all  of  said  five  briefs  an  verbatim,  tbe 
only  differmce  In  the  several  cases  being  that 
each  case  involves  a  different  tract  of  land, 
and  we  will  therefore  consider  all  ssld 
cases  together.  Ebdi  of  said  actions  seeks 
to  forecloae  a  certain  building  and  loan  mort- 
gage executed  to  said  corporation  by  B.  Y. 
Ounimins  and  Laura  Ounimlns,  his  wife,  on 
Mardi  iSi,  1909,  to  secure  the  payment  of 
$8S0  and  Interest  and  attorney's  fees. 

W.  3.  CSiubbudE,  one  ot  the  defradants, 
who  claimed  to  be  tbe  ownnr  of  tlie  land 
described  In  the  mortgage,  answered,  and 
set  jojf  an  afllrmative  defense,  avOTrlng  that 
he  is  the  owner  of  the  lands  described  In 
plalntHTs  petition,  and  deralgns  his  tttle 
thereto  as  follows: 

"First.  By  tax  deed  from  Jim  E.  Howard, 
coQDty  treasurer  of  Jefferson  county,  Oklahoma, 
to  H.  W.  Lemons,  dated  August  20.  1912,  and 
Sled  for  record  August  20,  1912,  in  Jefferson 
county,  Oklahoma,  a  copy  of  which  is  hereto 
attached,  marked  Exhibit  A. 

"Seccmd.  By  quitclaim  deed  tnm  H.  W. 
Lemons  to  W.  J.  Chubbuck,  dated  tbe  6th  day 
of  June,  1913,  and  filed  for  record  March  13, 
1914,  a  copy  of  which  is  hereto  attached,  matt- 
ed Exhibit  B.  and  made  a  part  hereof. 

"Third.  Defendant  would  further  show  that 
he  and  those  under  wbom  he  claims  have  been 
in  the  quiet,  actual,  notorious,  and  peaceable 
possession  of  said  property  for  more  than  one 
year  before  tbe  Sling  of  plaintttrs  petition, 
and  that  neither  platotig  nor  any  one  acting  for 
it  has  ever  paid  or  tendered  defendant  any  tax- 
es, penalties,  or  costs,  mentioned  in  said  plain- 
tiff's tax  deed,  by  reastm  whereof  plaintiff  Is 
barred  from  prosecuting  this  action,  by  sec- 
tion 7419  of  the  Revised  Laws  ot  1910  of  tbe 
state  of  Oklahoma." 

The  tax  deed,  which  Is  attached  as  exhibit 
to  said  answer,  shows  that  the  land  was  sold 
upon  the  18th  day  of  June,  1910.  for  the  de- 
linquent taxes  of  1909. 

To  tlie  said  answer  the  said  association 
flled  reply,  and  among  other  averments  there- 
in states  and  alleges: 

"That  said  tax  sale  and  said  tax  deed  are 
absolutely  null  and  void,  aod  that  said  tax  deed 
shows  upon  its  face  that  it  Is  null  and  void,  and 
that  said  defendant  W.  J.  Obubbuck  acquired 
no  right,  title,  or  Intoest  in  or  U«  upon  said 


premises  by  reason  thereof.  •  •  •  Farther  re- 
plying herein,  said  plaintifl  states  and  alleges 
that  said  pretended  tax  deed  dwws  on  its  face 
that  said  lots,  tract,  or  paveds  of  load  were 
sold  by  the  treasurer  of  said  Jefferson  county, 
state  of  Oklahoma,  to  said  county,  for  taxes 
for  the  year  1909,  at  a  tax  sale  held  at  the  of- 
fice of  said  county  treasurer  on  the  18th  day 
of  June,  1910,  between  tbe  hours  of  0  o'clock 
a.  m.  and  4  o'clock  p.  m.  of  said  day;  and  plain- 
tiff avers  that  no  tax  sale  could  legally  be  held 
on  said  18tb  day  of  June,  1910.  that  under  the 
laws  of  the  state  of  Oklahosaa,  in  force  at  said 
time  and  on  said  day,  a  sale  iot  taxes  could  not 
be  legally  held  until  on  or  after  tbe  first  Mon- 
day ijt  Novonber.  1910,  and  that  said  sale  so 
held  is  absolutely  void." 

Defendant  demurred  to  said  reply,  and  as- 
signs as  grounds  thereof— togeth^  wlib  oth- 
er  groands— tbe  fMlovtrlng: 

"Second.  Said  defendant  also  demurs  to  that 
part  of  plaintiff's  reply  which  charges  fraud 
and  collusion  between  B.  V.  Cummins,  Laura 
Cummins,  H.  W.  Lemons,  and  W.  J.  Cbubbnck, 
for  the  reason  that  it  shows  upon  tbe  fac«  of 
said  reply  that  the  fraud  attempted  to  be  charg- 
ed, if  any,  wag  perpetrated  more  than  two 
years  prior  to  the  filing  of  said  action,  and  if 
said  plaintifl  acquired  any  rights  or  causes  oC 
action  or  defense  by  reason  thereof,  the  some 
was  barred  by  the  statntes  tii  this  state  long 
prior  to  tbe  fiUng  of  said  petititm  and  the  filing 
of  said  reply. 

"Third.  Said  defendant  demurs  to  each  and 
every  paragraph  of  said  reply  wherein  tbe  valid- 
ity of  tbe  tax  deed  from  tbe  county  trea8un>r 
ot  Jefferson  county,  (^laboma,  to  H.  W.  Lem- 
ons is  sought  to  be  attacked,  for  the  reason 
that  it  .appears  <»i  the  face  of  said  reply  that 
said  deed  was  filed  for  record  more  than  two 
years  prior  to  tbe  institution  of  said  action  and 
to  the  filing  of  said  reply,  and  said  plaintiff  is 
barred  under  the  statutes  ot  the  state  of  Okla- 
homa, which  la  hereby  pleaded,  bom  attacking 
said  deed  for  any  of  the  reasons  mentlMied  and 
alleged  In  said  reply." 

On  the  18th  of  March,  191S,  tbe  court  sus- 
tained said  demurrer  as  to  the  second  and 
third  grounds  thereof,  to  which  plaintiff  ex- 
cepted, and  brings  these  several  causes  hero 
by  transcript  for  review. 

Tbe  plaintiff  assigns  tbe  following  errors: 

"First  That  said  district  court  erred  in  sus- 
taining said  second  and  thiid  paragraphs  and 
grounds  of  demorrer  contained  in  the  demurrer 
of  said  defendant  in  error  W.  J.  Chubbuck  to 
the  reply  of  said  plaintiff  in  error. 

"Second.  That  the  said  district  court  erred 
in  not  overruling  the  second  and  third  para- 
graphs and  grounds  of  demurrer,  contained  in 
the  demurrer  of  said  defendant  In  error  to  the 
reply  of  said  plaintiff  in  error. 

"TUrd.  That  the  dedslon,  order,  and  i«d»> 
ment  of  said  district  court  Is  contrary  to  law.** 

[1,  2]  Id  the  Instant  case  the  sale  was  made 
on  the  18th  day  of  June,  1910,  for  delinquent 
taxes  for  1909,  a  time  at  which  a  tax  sale 
was  not  authorized  by  law  to  be  made;  the 
law  Inscribing  that  a  sale  for  taxes  for  the 
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y«ar  for  irbldi  tbe  lands  In  question  were 
sold  most  be  made  on-  the  flrat  Monday  In 
Noranber,  and  from  day  to  day  thereafter, 
as  at  the  time  said  sale  was  made,  the  law 
was  as  amended  by  chapter  73  of  Session 
Jaws  1910,  which  became  effective  June  17, 
1910,  and  which  reads  as  follows: 

SecUoo  8,  art  0,  aiMnd«d:  "Tbat  section  8  of 
article  9  of  an  act  entitled  'An  set  to  provide 
for  raidiv  and  collecting  rereoae  for  the  fiscal 
year  ending  June  30,  1910,  and  for  each  fiscal 
year  thereafter,  and  to  codi^  and  revise  the 
laws  of  the  state  relating  to  revenue,  and  de- 
claring an  «nergeney,'  approved  March  10, 1909, 
be  and  tlie  same  hereby  Is  amended  to  read  as 
foBows:  On  tlie  first  Monday  in  Morember  In 
each  year,  betwera  the  boars  of  9  o'ckM^k  a.  m. 
and  4  o'clock  p.  m.  and  turn  day  to  day  there- 
after, between  the  same  honrs,  until  completed, 
die  treaanrer  shall  offer  at  pnUie  sale  at  his  of- 
fice, where  by  law  the  taxes  are  made  payable, 
all  lands,  town  lots  or  other  real  properly  which 
shall  be  liable  for  taxes  of  any  description  Cor 
the  preceding  year  or  years,  and  whidi  shall  re- 
main due  and  onpald.** 

In  Holt  T.  Splcer.  162  Fans.  «8«,  ttM  tax 
deed  recited  that  the  sale  was  on  Jnlr  22, 
1910;  tor  the  taxes  of  1000,  and  In  said  case 
It  was  hdd  that  both  the  sale  and  the  tax 
deed  made  ttiereon  were  void.  It  follows 
that  the  several  tax  deeds  set  up  as  defenses 
In  the  Instant  cases,  bdng  based  upon  a  void 
tax  sale^  woe  wA  ^Moln^  void  and  «»- 
ftored  no  tlQe  whatever  upon  H.  W.  Lemons, 
the  grantee  tn  auSx  deeds,  and  said  defend- 
ant Ghnbbocfc.  acqnlred  no  title  to  any  of 
said  lands  reason  ot  t3ie  ijultdalm  deeds 
—based  upon  said  tax  deeds— executed  to 
him  by  sold  T^emons. 

"A  tax  sale  of  land  made  at  a  time  other  than 
the  time  provided  by  law  la  void,  and  convey- 
ances, based  upon  sndi  sale,  made  to  the  par- 
chaser  at  such  sale,  and  those  holding  nuder 
sacb  purchaser,  convey  no  title  to  the  land  so 
illegally  sold."  Blaine  County  Bank  et  al.  v. 
Noble  et  al.,  OS  OkL  set  165  Pac  S82. 

"A  tax  sale  of  land  nmds  at  a  time  other  than 
tbat  provided  by  law  is  nSii."  Holt  v.  Spicsr, 
supm. 

In  BladK  on  Hax  Titles  (2d  Ed.)  |  221,  it  is 
sold: 

1r*For  the  cases  all  hold  that,  to  sustain  a  tax 
dtle.  It  is  not  «ily  necessary  thst  there  should 
have  been  a  sale  in  fiict,  at  whlcb  the  land  was 
pabUdy  offered,  but  it  Is  aboolntely  essential 
that  the  sale  should  have  taken  place  npon  a 
day  duly  appointed  by  law  for  that  purpose,  and 
if  otherwise  beld,  it  la  vcdd  and  of  no  efftet  lOr 
any  purpose." 

And  therefore  the  court  committed  rerersl* 
ble  error  In  snstainlng  said  third  ground  of 
d«nnrrer  to  the  reidy. 

Section  7419.  Ber.  litws  1910,  pleaded  by 
defendant  Chnbbuck  as  a  bar  of  the  actions, 
and  wlilch  iH^des  that  an  action  to  avoid  a 
tax  deed  shaU  be  commoiced  wtthin  one  year 


after  the  recording  of  snch  deed,  does  not 
apply  to  an  action  to  avoid  a  void  tax  deed. 

"A  tax  deed  void  upon  its  face  cannot  be  aid- 
ed by  the  statute  of  limitations.**  Holt  v. 
Spicer,  supra. 

Hence  in  the  Insfant  cases  the  action  was 
not  barred,  and  the  court  committed  reversi- 
ble error  in  so  holding,  In  sustaining  the 
said  tlilrd  ground  of  demurrer. 

As  the  tax  deeds  In  question  are  void,  the 
second  ground  of  d^nnrrer  is  Immaterial, 
and  It  is  unnecessary  to  discuss  the  same^ 

For  the  error  pointed  ont,  these  several 
cases  (numbered  8364,  8S06,  8007,  8588,  and 
8599,  respective),  ate  e&cb  reversed  and 
remanded. 

PEB  GUBIAU.  Adopted  in  wbolew 


DAVIS  V.  BOLON. 
SAME  V.  JANEWAY  et  sL 
(No.  8977.) 

(Supreme  Ck>urt  of  Oklaboma.    July  80,  *1818. 
Behearing  Denied  Jan.  21,  1919.) 

(BuUahut  by  the  Court.} 

1.  ConisAOTs  4s»181  — >  VAUDirr  —  Pdbuo 

Policy. 

Plaint)ff*B  assignor  and  defendant  entered 
into  a  written  contract,  the  object  sought  was  to 
remove  the  post  office  from  one  location  to  an- 
other (lot  11,  block  11),  and  to  maintain  or 
cause  It  to  be  maintained  at  tbe  latter  place  for 
five  years ;  and,  to  accomplish  tiie  object,  plain- 
tiff's assignor,  M.  was  to  use  his  influeuce  and 
such  influence  as  he  could  bring  to  bear  upon 
the  department  to  procure  the  removal,  and  In 
payment  thereof  tbe  defendant  was  to  pay  f  7.60 
per  month  for  five  years.  A  lien  was  given 
plaintiff's  assignor  by  defeadant  on  lots  12  and 
13  In  blodk  11,  to  secure  the  payment  thereof, 
and  tbe  benefits  accruing  from  said  removal 
were  to  go  to  plaintiff's  assignor.  Beld,  tbat 
said  nmtraet  is  void  as  against  pnblic  policy, 
and  not  enfbrceaUe,  and  no  action  can  be 
maintained  thereon. 

2.  Res  Adjudicata^Sitfficiekct. 

Suit  was  instituted  by  W.  n.  J.,  aa  assignee 
of  the  party  of  tbe  first  part  to  a  contract, 
against  B.  P.  D.  as  assignee  of  the  party  of  the 
second  part,  tgt  said  contract  Defendant  filed 
a  demurrer  to  the  petition,  the  demurrer  was 
overruled  by  the  trial  judge.  Defendant  elected 
to  stand  on  his  demnrro-,  and  appealed  to  the 
Supreme  Court,  where  a  judgment  was  render- 
ed, sustaining  the  demurrer  on  the  ground  tbat 
the  contract  sued  on  was  void  as  against  public 
policy,  and  ordered  tbe  lower  court  to  dismiss 
the  petition  without  further  rpHef.  Held,  that 
in  an  action  by  B.  P.  D.  against  P.  A.  J.,  as 
administrator  of  estate  of  W.  H.  J.  and  C.  T. 
R.,  the  party  of  tbe  first  part  to  the  contract 
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nied  QD,  tint  file  Judgment  tn  tlie  cass  wbenln 
W.  H.  J.  was  plaintiff  and  B.,  F.  D.  was  de- 
fendant, Is  a  complete  bar  to  any  further  action 
on  said  contract  and  it  is  a  complete  defense 
as  a  plea  of  former  adjudication. 

8.  JUOOMBNT  «s»572C9  —  Ru  Adjitdkuta.— 

FlHAE.  JUDGlOnfT. 

A  jadcment  rendered  im  a  demurrer  to  a 
petitku  which  demurrer  goes  to  the  merits  of 
the  case  is  a  final  judgment,  and  conBtitutes  a 
CMnplete  defense  as  a  plea  of  res  adjodicata. 

4.  JnoQioHT  4=9674— Plba  of  Bea  ADJinn- 
oaTA— Pabihs. 
A  plea  of  res  adjvdittta.  la  not  debarred  be- 
eaose  in  the  snbseauent  action  othexa  are  Jdned 
as  defeadanta. 

CionunisalonerB*  Opinion,  Division  Na  2. 
Appeal  from  District  Ooort,  Waablta  Ooon- 
ty;  Jas.  B.  Cnlllsini,  Special  Judge. 

Action  b7  B.  F.  Davis  against  Park  Bolon 
.and  by  B.  F,  Davis  against  P.  A.  Janeway, 
administrator  of  the  estate  of  W.  H.  Jacobs, 
deceased,  and  another.  Judgment  for  de- 
fendants, motion  for  new  trial ,  OTerroled, 
and  i^ntlff  brings  fflrror.  Affirmed. 

A.  B.  Pearson,  of  OUalKKna  City,  for  plain- 
tiff Ifa  error. 

Masslngale  A  Dnf^  of  Oorddl,  tor  de- 
fendants In  error. 

DAVI^,  O.  This  cause  comes  to  tbtA  conrt 
from  the  district  conrt  of  Washita  county, 
OkL,  upon  a  petition  In  error  by  B.  F.  Davis, 
plaintiff  in  error.  By  agreement  of  the  at- 
torneys at  the  trial  of  the  canse  of  B.  F. 
Davis,  Plaintiff  in  Error,  v.  Park  Bolon,  De- 
fendant Id  Krror,  both  causes  were  submit- 
ted to  the  trial  Judge  on  the  same  evidence, 
except  that,  In  the  case  of  B.  F.  Davis,  Plain- 
tiff in  Brror,  v.  P.  A.  Janeway  et  al.,  Defrad- 
anta  In  Error,  It  was  agreed  and  stipulated 
that,  In  addition  to  the  defense  offered  In 
the  case  of  B.  P.  Davis,  Plaintiff  In  Error, 
T.  Bolon,  Defendant  in  Error,  there  should 
be  Introduced  and  used  in  evidence  certain 
pleadings  that  had  been  filed  in  the  district 
court  of  Washita  county  in  the  case  of  W.  H. 
Jacobs.  Plaintiff,  v.  B.  F.  Davis  and  W.  A. 
McAtee,  Defendants.  It  was  further  agreed 
that  the  oral  testimony  that  was  taken  In  the 
case  of  B.  F.  Davis,  Plaintiff  in  Error,  v. 
Park  Bolon,  Defendant  In  Error,  ^ould  be 
considered  as  Introduced  In  the  case  of  B.  F. 
Davis,  Plaintiff  in  Error,  v.  P;  A.  Janeway, 
Administrator  of  the  Estate  of  W.  H.  Jacobs, 
Deceased,  and  O.  T.  Reese^  Defendants.  The 
parties  will  be  referred  to  as  th^  appeared 
In  the  lower  court. 

It  appears  from  the  evidence  In  this  ease 
that  on  or  about  August  1,  1910,  there  was  a 
contract  entered  into  between  one  W.  A 
McAtee  and  Park  Bolon,  wlildi  contract  Is  In 
words  and  flgnres  as  followa: 

^atTm  otlwr 


"ICads  lUi  lat  dar  «(  Aagnt,  A.  D.  ISIO, 
between  Park  Bokm,  one  of  the  flra  of  Btdon 
Bros.,  of  the  first  part,  and  W.  A.  McAtee  or 
order,  party  of  the  second  part,  witnesseth : 

"That  the  party  of  the  first  part  agrees  to 
pay  the  party  of  the  second  part  or  order  the 
sum  of  17.00  per  month,  for  value  received,  be- 
ginning on  August  1,  A.  D.  1610,  and  continiiinc 
for  five  years  from  the  date  of  beginninc- 

"It  is  further  -  agreed  and  folly  nndetatood 
that  this  agreement  and  ositract  diall  be  a  Ucn 
on  the  following  realty  !■  Sentinel,  Washita 
county,  Oklahoma:  All  of  lots  twelve  (12)  and 
thirteen  (13)  in  block  eleven  (11)  in  Sentinel. 
Oklahoma. 

"It  is  further  agreed  and  foUy  understood  that 
in  event  the  government  removes  the  Sentinel 
Post  Office  from  lot  11  in  Uod^  U*  Sentind, 
Oklahoma,  tliat  this  ooatiacC  shall  be  nnll  and 

void. 

"It  la  mutually  agreed  and  imderatood  that 
tiie  covenants  ai^  agreements  herein  cwitafaed 
shall  be  obligatory  upon  our  heirs,  oeeatcws. 
admlnlstratoni  and  assigns  of  tiie  re^active  par 
ties. 

"In  witness  whereof  the  first  parties  of  the 
contract  have  hereunto  set  their  hands  this  the 
7tb  day  of  Janvny,  A.  D.  1»11. 

"[Signed]  Pvk  Bolon." 

This  contract  waa  duly  acknowledged  be- 
fore Blaine  Jones,  a  notary  imbllc  and  filed 
for  record  on  the  16th  day  of  January.  1911, 
In  the  registw  of  deeds  office  of  Waatalta 
county,  OkL 

This  contract  was  on  January  7,  19U,  In- 
dorsed to  Blaine  Jones,  without  recourse  by 
W.  A.  McAtee.  Thereafter  it  was  Indors- 
'  ed  without  recourse  by  Blaine  3<mea  to  B. 
F.  Davis.  The  evidence  discloses  that  on 
or  about  the  date  of  the  execution  of  this 
contract  W.  A.  McAtee  was  the  owner  of  a 
portion  of  a  lot  in  Sentinel,  Okl.,  and  that  be 
was  also  Interested  in  a  bank  that  was  lo- 
cated on  a  portion  of  this  lot;  that  on  or 
about  the  date  of  the  execution  of  the  con- 
tract W.  A  McAtee  -weat  to  the  defendant 
herein,  as  well  as  to  nnmerons  other  per- 
sons who  were  the  owners  of  real  estate  sit- 
uated near  lot  11,  in  block  11,  of  Sentln^ 
and  represented  to  the  defendant,  as  well  as 
to  the  other  parties  Interested  in  adjacent 
real  estate,  that  he  was  desirous  of  securing 
a  location  of  the  United  States  poat  office  on 
lot  11  In  block  U  of  Sentinel,  OkL,  and  that 
the  rental  to  be  received  fn»n  the  United 
States  government  was  the  sum  of  $1  p^ 
year,  and,  In  order  to  constmcfc  a  building 
on  said  lot  and  furnish  the  same  to  the  gov- 
ernment for  the  purpose  of  locating  therein 
the  post  office,  it  would  be  necessary  that  va- 
rious parties  owning  progerty  near  said  lot 
should  pay  him  a  suffideut  sum  to  amount 
to  a  reasonable  rental  of  said  building.  The 
evidence  further  discloses  that  at  this  Ume 
there  was  a  contest  being  had  In  Sentlnd, 
Okl.,  as  to  the  ^aoe  where  the  port  offlos 
should  be  located,  Tbo  «vldenoe  fwttaer  dls- 
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dam  that  W.  A.  HcAtee  remesented  to  the 
defendant  that  nnless  said  post  office  should 
be  located  on  lot  11,  block  11,  that  be  was 
going  to  move  hfa  bank  to  another  portion  of 
the  town,  and  further  represented  to  the  de- 
fendant and  Tarlous  other  Interested  parties 
that  be  had  a  "puU"  with  the  United  States 
officers^  wboee  duty  tt  was  to  select  the  elte 
for  Ou  post  ofllee,  and  that  Qirough  his  In- 
fluence the  post  office  could  be  located  on  the 
lot  In  question.  Under  these  representations 
by  the  said  W.  A.  McAtee,  the  defendant 
herein  executed  the  contract  herein  sued  up- 
on, and  made  some  payments  thereon.  Aft- 
er the  contract  was  purchased  by  the  plain- 
tiff, B.  F.  IDarls,  the  defendant.  Park  Boloo, 
refused  to  make  further  payments  on  said 
contract,  and  this  suit  was  Instituted  for  the 
purpose  of  foreclosing  the  Men  claimed  under 
and  by  virtue  of  the  terms  of  said  contract. 
A  trial  was  had  before  Jaa.  B.  Culllson,  spe- 
cial Judge  of  the  district  court  of  Washita 
county,  and  after  hearing  all  of  the  evidence 
In  said  cause.  Judgment  was  rendered  In 
favor  of  defendant.  The  contract  sned  upon 
was  found  void  and  against  pnbMc  policy  and 
unenforceable.  A  motion  for  a  new  trial 
was  filed  and  overruled.  From  the  action 
at  the  trial  Judge  In  overruling  the  motion 
for  new  trial  an  appeal  Is  prosecuted  to  this 
court  by '  the  plaintiff  by  petition  in  error. 
A  reversal  of  tUs  Judgment  is  sought  upon 
various  assignments  of  error ;  but>  as  there 
is  only  one  question  to  be  determined,  we 
deem  It  unnecessary  to  set  out  the  various 
errors  assigned  In  this  cause. 

[1]  The  only  question  which  we  deem  ma- 
terial to  a  dedslon  of  this  case  la  whether 
or  not  the  contract  herein  sued  upon  Is  void 
and  unenforceable  by  reason  of  being  against 
pi^bUc  policy.  The  evidence  discloses  that 
when  said  contract  was  entered  Into  that 
W.  A.  McAtee  represented  to  the  defend- 
ant that  he  had  a  "pull"  with  the  Post  Of- 
fice IDepartmeut  that  would  enable  him  to  se- 
cure the  location  of  the  post  office  building 
on  lot  11,  block  11.  Sentinel,  Okl.  That  a 
short  time  thereafter  W.  A.  McAtee  filed  or 
caused  to  be  filed  an  applicatltm  with  the 
Post  Office  Department  or  ofllctals  at  Wash- 
ington, D.  C,  to  have  the  post  office  located 
on  said  lot,  and  that  lu  response  to  that  ap- 
plication a  post  office  Inspector  was  sent  to 
Sentinel,  Okl.,  and  thftt  Mr.  McAtee  was  ad- 
vised of  the  date  on  which  he  would  arrive, 
and  on  his  arrival  he  procured  the  services 
of  one  J.  A,  Leuch,  who  was  the  owner  of  a 
car,  to  meet  the  poet  office  Inspector  and  to 
take  said  Inspector,  together  with  Mr.  Mc- 
Atee Into  the  country  and  to  keep  them  there 
until  train  time,  so  that  said  Inspector  might 
be  prevented  from  meeting  other  parties  who 
were  intereeted  In  securing  a  location  for  the 
post  (rfflce  at  a  different  place  than  the  one 
In  vrtalch  Mr.  McAtee  was  Interested.  The 
evUsoee  fnrthw  dtwrteses  chat  wben  said  fu- 


ses' 

speetor,  whose  name  Is  not  disclosed  In  the 
record,  did  arrive,  be  and  Mr.  McAtee  got  In- 
to the  car  owned  by  Mr.  Leuch  and  left  the 
town  of  Sentinel,  and  stayed  In  the  country 
the  entire  afternoon;  that  they  came  back 
to  Sentinel  Just  In  time  for  the  Inspector  to 
catch  the  6  o'clock  train.  The  evidence  fur- 
ther discloses  that  Mr.  McAtee  told  the  de- 
fendant that  said  inspector  had  arrived,  and 
that  he  was  going  to  take  him  to  the  country 
tor  the  purpose  of  preventing  him  frwn 
meeting  any  parties  In  Sentinel  whose  In- 
terests were  adverse  to  Mr.  McAtee. 

The  foregoing  evidence  Is  undisputed  In  the 
record.  The  defendant  filed  his  answer, 
setting  forth  the  oonditlrais  under  which 
said  oootcact  was  made,  and  specifically 
pleadsd  Hiat  said  contract  was  void,  for  the 
reason  that  the  real  consideration  for  said 
contract  was  that  W.  A.  McAtee  was  to  use 
his  lufiuence  with  the  governmoit  officials 
for  the  purpose  of  securing  the  removal  and 
relocation  of  said  post  (^ce,  and  that  the 
said  McAtee  did  use  corrupt,  fraudulent,  and 
unfair  means  In  securing  the  rdocatlon  of 
the  post  office  by  filing  an  application  with 
the  department  for  said  removal,  and  caus- 
ing the  govenunoit  to  send  an  Inspector  to 
Smtlnftl.  OkL,  to  investigate  the  facts  r^- 
tive  to  said  removal  and  relocation,  and  that 
the  said  UcAtee  took  an  automobile  and 
met  said  ini^ector,  and  took  full  chaxga  ot 
him,  and  piloted  him  about  from  jflam  to 
place  In  such  a  way  that  he  could  not  see 
the  parties  opgoaed  to  said  removal  and  re- 
locati<m,  but  would  only  see  such  parties 
that  woe  In  favor  of  it  lAere  is  no  evi- 
dence or  contention  tlut  Mr.  McAtee  used 
traxkA  or  corruption  In  the  sense  in  which 
those  words  are  ordinarily  understood  and 
used,  and  the  main  question  for  determina- 
tion la  whether  or  not  the  conduct  as  diarg- 
ed  la  said  answer  and  proven  In  the  trial  of 
said  cause  constitutes  such  fraud  as  will 
render  the  contract  ber^  sued  up<Hi  void 
and  unenforceable. 

It  is  conceded  by  the  defmdant  that  a 
contract  may  be  entered  into  whereby  prop- 
erty owners  may  contract  with  a  party  to 
contribute  so  much  per  month  as  compensa- 
tion for  rental  on  a  building  to  be  selected 
for  a  United  States  post  office  where  all  the 
parties  act  in  good  faith,  and  that  said  con- 
tract would  not  be  void  as  against  public 
policy,  and  could  be  enforced.  It  Is  fur- 
ther conceded  that  In  ordinary  actions  be- 
tween individuals  fraud  Is'  never  presumed 
but  must  be  proven. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  should  be  sustained  tor  the  rea- 
son  that  the  evidence  fully  sustains  the  find- 
ing of  the  court  that  the  c<»itract  is  v<tfd 
and  against  public  policy.  This  question 
has  been  before  the  Supreme  Court  In  a 
number  of  cases.  In  the  case  of  Hare  v. 
Phaup,  28  Okl.  675,  101  Pac.  lOM,  13S  Am. 
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St  Rep.  SS2,  wherein  the  validity  of  a  am- 
tract  very  similar  to  the  one  In  this  case 
vras  before  the  court  for  omslderatlon,  the 
contract  In  said  cause  was  as  follows: 

"Be  It  remembered  that  for  and  in  considera- 
tlcm  of  the  aervices  of  and  expenses  incurred  by 
Alfred  Hare  in  procuring  the  eatablishment  of 
the  United  States  post  office  of  the  city  of 
Tecnnudi,  0.  T.,  in  and  apon  the  west  side  of 
block  52  said  dty,  I  hereby  promise  to  pay 
to  the  said  Alfred  Hare  the  sum  of  $5  per 
month,  mtnthly  in  advance,  from  the  date  of 
the  remoral  at  said  post  office  to  said  block,  and 
BO  Ions  aa  said  post  office  shall  be  maintained 
thereon,  not  to  exceed  ten  years." 

The  only  difference  between  the  two  con- 
tracts In  queetlon  is  that  the  contract  here- 
in sued  upon  provides  that  the  defendant 
shall  pay  $7£0  per  month  for  value  rec^ved, 
whereas  In  the  case  above  dted  the  contract 
provides  that  the  coDslderatlw  Is  for  serr- 
tees  and  expenses  incorred  by  Alfred  Hare 
In  securing  the  establtehment  of  Oie  post 
office. 

We  are  flrmly  convinced  from  ttM  reading 
of  this  record  that  the  real  ccmalderatlon  In 
the  contract  herein  sued  upon  was  Hr.  Mc- 
Atee's  services  In  securing  the  location  of 
the  post  office  at  Sentinel,  okl.,  and  the  ren- 
tal that  would  accrue  to  him  reason 
thereof.  Judge  Dunn,  In  quaking  of  con- 
tracts of  this  dan  and  character,  announc- 
ed the  following  role : 

*'Tht  holding  of  the  Supreme  Court  of  Midi- : 
igan  in  the  case  of  Beale  et  al.  v.  Fdheams, 
supra  [67  Micfa.  ISOt,  34  N.  W.  632]  more  near- 
ly supports  the  contentlcoi  of  eounsd  for  plain- 
tiff than  either  of  the  other  cases.  In  that  case 
Polhemus  signed  a  CMitract  to  pay  Beale  $600 
in  consideration  of  his  constructing  a  bailding 
and  on  its  being  occupied  by  the  post  office.  It 
was  contended  in  that  case,  as  in  this,  that 
the  contract  was  vdd  as  opposed  to  public  poli- 
cy, but  tiie  court  allowed  Beale^a  executors  to 
recover  on  the  contract  because  it  was  not 
shown  that  he  used  any  Impropor  or  undoe 
meaos  to  gain  his  point  or  to  accomplish  his 
end,  and  the  court  dedined  to  presume  that  he 
used  his  personal  power  wbidi  was  conceded  to 
have  been  very  great  in  any  corrupt  or  unseem- 
ly manner  or  in  violation  of  any  public  policy. 
In  so  holding,  it  Is  our  judgment  that  the  learn- 
ed court  failed  to  take  Into  consideration  the 
reasons  fundamentally  underlying  the  great 
weight  of  jndidal  expression  where  this  gnes- 
lion  has  Iwen  presented  to  the  courts  for  consid- 
eration. Cases  almost  without  number  could 
be  cited  and  quoted  from  which  hold  that  con- 
tracts of  this  character  are  not  void  because  of 
the  condosioa  that  corruption  and  wrongdoing 
and  undue  Influence  would  be  the  certain  result 
thereof,  but  on  account  of  the  recognition  by 
them  of  corrupting  tendencies  of  such  contracts. 
'Lead  us  not  into  temptation'  ia  the  divine  in- 
junction obligatory  upon  all,  and  the  declara- 
tion of  the  coorts  of  thia  country,  when  con- 
tracts of  this  character  are  presented  to  them, 
holding  them  void  because  of  this  tendency,  is 
but  a  recognition  of  tiie  doctrine  contained  in 
thia  scriptural  precept  and  the  salutary  appll- 
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cation  to  contracts  wUdi  mi^t  unduly  tempt 
or  iodine  men  to  Improperiy  Inluenoe  thdr 
fellowmen,  holding  positions  of  eonSdenoe  and 
trust.  We  believe  that  the  prlndpte  invoked 
by  eounsdl  for  defendant  ia  a  salutary  one,  ap- 
plicable to  the  etmtract  here  In  question.  THiat 
such  a  contract  is  invalid  and  nonenforeeaUe 
is  the  conclusion  of  a  great  majority  of  the 
courts  whidi  have  had  occasion  to  deal  wMli 
it"  23  OkL  on,  101  Ftt.  HOSL,  1S8  Am.  St. 
Rep.  852. 

It  is  contended  by  counsel  for  plaintiff 
that  there  la  no  proof  of  fraud  upon  the 
part  of  W.  A.  McAtee;  and,  if  it  were  a 
suit  between  individuals,  his  contention 
might  be  well  taken,  but  It  must  be  remem- 
bmd  that  this  Is  an  acttcm  wherein  the  pub- 
lic had  an  interest,  and  the  action  of  Mr. 
McAtee  during  the  ratlre  course  of  hla  pro- 
ceedings shows  that  his  primary  purpose  waa 
to  prevent  the  citizens  of  Sentinel,  Okl^  trom 
having  a  fair  and  open  bearing  on  the  ap- 
plication for  a  removal  and  relocation  of 
the  post  office,  at  that  place,  and  to  secure 
a  private  benefit  from  the  relocation  of  the 
post  office.  His  conduct  in  meeting  the  post 
office  in^>ector,  and  Immediately  pladug  him 
in  an  automobile  and  taking  him  to  the 
country  for  the  purpose  of  preventing  the 
Inspector  from  acc(«ding  a  hearing  to  the 
other  dtlzena  of  Sentinel,  OkL,  is  exactly 
the  course  of  conduct  that  is  condemned  by 
Judge  Dunn  in  the  decision  just  quoted 
from.  The  evidence  further  discloses  that 
In  addition  to  Mr.  McAtee's  studious  course 
of  conduct  In  preventing  the  post  office  In- 
spector from  meeting  any  dtlzena  who  were 
adverse  to  locating  the  post  office  on  lot  11, 
blo<^  11,  of  said  dty,  he  further  represented 
to  ell  of  the  parties  from  whom  he  obtained 
these  contracts  that  he  was  only  obtaining 
a  nominal  rent  from  the  government  of  fl 
per  year,  when  In  truth  and  In  fact  be  se- 
cured a  contract  by  the  terms  of  wbidk  the 
government  paid  for  the  rmtal  of  said  build- 
ing the  sum  of  1100  per  year,  and  the  over- 
whelming weight  of  the  evidence  In  this 
case  shows  that  $100  a  year  was  a  ^r 
rental  value  for  the  property  In  question. 
Mr.  McAtee  did  not  dlsdose  to  the  defend- 
ant at  the  time  of  making  said  contract  here- 
in sued  upon  this  material  fact,  but  on  the 
contrary  concealed  the  same  from  him.  The 
witness  D.  N.  Smith  introduced  by  the  plain- 
tiff  in  this  case  testified  upon  his  direct  ex- 
amination that  $100  a  year  was  a  fair  ren- 
tal value  for  the  post  office  boil  ding  npoo 
the  lot  In  question. 

We  are  convinced  that  the  evidoice  abun- 
dantly establishes  that  Mr.  McAtee  made 
such  a  material  misrepresentation  to  the  de- 
fendant in  this  case  as  to  the  amount  of  rent 
that  he  was  to  receive  for  the  building  that 
It,  of  itself,  would  be  saffldant  to  warrant 
an  affirmance  of  this  judgm^t. 

nine  Is  nothing  In  this  caao  In  conflict 
with  ttia  rale  annoonced  ta  ttw  am  of  Om^ 
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17  T.  City  Stnte  Bank  of  Mangoiii,  reported  In 
189  Pac  258,  not  yet  offldally  reported.  In 
that  case  the  goTernment  officials  selected 
the  lot  on  wbldi  Mr.  BoyA  erected  the  bnlld- 
lag,  and  In  consideration  of  Mr.  Boyd's  erect- 
ing the  building  and  fumisliiog  the  same  to 
the  government  at  the  nominal  sum  of  $1 
per  year,  the  adjacent  pro[)erty  owners.  In 
order  to  receive  the  boieflt  accruing  to  them 
by  the  locati<Mi  of  the  post  office  near  their 
property,  entered  Into  a  contract,  by  the 
terms  of  which  they  agreed  to  pay  Mr.  Boyd 
a  sum  not  to  exceed  $1,500  per  year.  This 
was  not  a  result  of  his  activity  with  the  Post 
Office  Department,  but,  on  the  contrary,  It 
shows  that  the  Post  Office  Department  was 
having  great  difficulty  In  securing  a  loca- 
tion for  Its  office  at  Mangum,  ObL,  and  that 
the  lot  In  question  was  selected  by  the  of- 
flcers  without  the  least  activity  or  suggestion 
upon  the  part  of  Mr.  Boyd. 

In  the  case  at  bar  no  such  state  of  facts 
exists,  but  the  entire  scheme  by  which  the 
post  office  was  removed  from  its  former  loca- 
tion at  Sentinel,  OkL,  and  Its  relocation  in 
the  bulldiog  (m  Mr.  McAtee's  lot  was  due  to 
the  activity  of  Mr.  McAtee,  and  his  activity 
went  to  the  length  of  not  only  filing  an  ap- 
plication for  the  removal,  but  to  the  extent 
that  ho  actively  participated  In  the  scheme 
by  which  the  dtizMis  of  Sentinel  were  pre- 
vented from  having  any  hearing  on  the  ques- 
tion of  the  relocation  of  the  post  office. 

Viie  are  therefore  of  the  opinion  that  this 
Judgment  should  be  affirmed. 

[21  This  brings  us  to  a  ctmslderatlon  of 
the  case  of  B.  F.  Davis,  Plaintiff  In  Error, 
V.  P.  A.  Janeway,  Administrator  of  the  Es- 
tate of  W.  H.  Jacobs,  Deceased,  and  C.  T. 
Reese,  Defendants  in  Error.  We  will  refer 
to  the  parties  as  they  appeared  In  the  trial 
court  In  this  case  the  defendants  pleaded 
as  one  of  their  defenses  res  adjudlcata.  It 
appears  that  In  this  case  G.  T.  Beese  In  Au- 
gust, 1910,  executed  a  contract  to  W.  A  Mc- 
Atee by  the  terms  of  whldi  be  agreed  to  pay 
to  Mr.  McAtee  the  sum  of  $5  per  mouth  for  a 
.  period  of  Ave  years  tf  the  post  office  of  Sen- 
tinel, Okl.,  should  remain  oa  lot  11,  In  Mode 
11,  of  Sentinel,  Okl.,  for  that  period  of  time, 
and  If  said  post  office  should  be  removed 
before  the  expiration  of  five  years,  then  said 
contract  should  be  nnll  and  void.  Said  con- 
tract further  provides  for  a  lien  on  lot  14 
In  blodc  11  of  Sentinel,  Okl.,  to  secure  the 
payment  of  said  sum.  The  contract  is  sim- 
ilar in  every  respect  to  the  one  set  out  In  the 
case  of  Davis  v.  Perk  Bolon,  supra.  This 
contract  was  assigned  without  recourse  to 
Blaine  Jones  by  Mr.  McAtee  on  Septemhpr 
7,  1910.  On  January  1,  1911,  the  contract  wns 
assigned  without  recourse  by  Blaine  Jones 
to  B.  F.  Davis,  the  plaintiff  lo  this  case. 
Some  time  subsequent  to  the  execution  of 
this  contract  by  Reese,  the  property  describ- 
ed In  said  cootmct  was  MMd  to  w;.  H.  Jacobs. 
Thereafter,  on  the  28th  day  of  Decraiber, 


1912.  W.  H.  Jacobs  filed  a  suit  in  the  district 
court  of  Washita  county,  against  B.  F.  Davis 
and  W.  A.  McAtee,  defendants,  wher^  this 
contract  was  set  out  in  fall.  The  plaintiff 
In  that  action  sought  to  have  said  contract 
canceled  and  declared  null  and  void,  and  to 
have  any  cloud  that  might  be  cast  ufran  the 
title  of  the  plaintiff  to  the  property  describ- 
ed in  said  contract  removed  therefrom.  Hie 
allegations  in  said  petition  are  essentially 
the  same  as  the  answer  in  the  cause  hereto- 
fore considered.  On  the  17th  day  of  Jan- 
uary, 1913,  B.  F.  Davis  appeared  In  said 
canse  and  filed  a  demurrer,  which  is  in  words 
and  flgnr««  as'fbllows: 

"Cones  DOW  the  defendant,  B.  F.  Davis,  and 
demurs  to  plaintiff's  petition  in  the  above  cause, 
for  the  reasoD  that  the  same  does  not  state  a 
cause  of  action  in  favor  of  the  plaintifF  and 
against  Uiis  defendant,  and  by  virtue  of  the 
sufficiency  of  this  demurrer  asks  that  the  plain- 
tiff take  nothing  in  said  cause,  aod  that  the 
dejEendant  B.  F.  Davia  go  without  cost.** 

Wi.  A  McAtee  appeared  and  filed  a  dis- 
claimer of  any  Interest  In  the  pnqjerty  de- 
scribed In  plaintiff's  petition.  The  dnnurrer 
of  B.  F.  Davis  was  heard  by  the  district 
Judge  of  Washita  coonty  and  overruled.  The 
defraidant,  B.  F.  DaWa,  elected  to  stand  up- 
on his  demurrer,  and  appealed  to  the  Su- 
preme Court  of  the  state  of  Oklahoma.  The 
canse  was  reversed  by  the  Supreme  Court  of 
Oklahoma  (00  OkL  720,  105  Pac.  241,  L.  R.  A 
1916D,  722),  and  the  trial  court  was  ordered 
to  sustain  said  demurrer  and  dismiss  said 
cause  of  acti<»i.  In  the  trial  of  this  cause 
the  petition,  d^urrer,  and  final  Judgment  of 
the  Soprrane  Court  were  introduced  in  evi- 
dence. The  trial  Judge  sustained  the  plea 
ot  res  adjudlcata,  and  dismissed  the  cause. 
The  only  question  necessary  in  this  case  is 
as  to  whether  or  not  the  plea  ot  res  adjudl- 
cata Is  sustained  by  .the  evidence. 

In  a  consideration  of  this  question  it  la 
necessary  that  there  should  be  a  concurrence 
of  four  conditions:  First,  identity  in  the 
thing-  sued  for ;  second.  Identity  of  the  cause 
of  action;  third,  identity  of  the  parties  to 
the  actiMi;  fourth,  Identity  In  the  quality 
of  persons  for  and  against  whom  the  claim 
Is  made.  As  to  the  first  proposition  there 
can  be  little  doubt.  It  will  be  remembered 
thot  pending  this  cause  of  action,  wherein  W. 
H.  Jacobs  was  plaintiff  and  B.  F.  Davis  and 
W.  A  McAtee  were  defendants,  W.  H.  Jacobs 
died,  and  the  cause  was  revived  in  the  name 
of  p.  A.  Janeway  as  the  administrator  of  the 
estate  of  W,  H.  Jacobs,  deceased.  In  the 
action  wherein  W.  11.  Jacobs  sought  to  have 
tbl.s  contract  canceled,  he  set  forth  In  his 
petition  the  Identical  grounds  for  relief  that 
are  set  forth  in  the  answer  in  this  case,  and 
attached  to  his  petition  was  the  Identical 
contract  that  It  sued  on  In  this  case.  The 
only  question  for  detennlnatton  by  the  court 
in  that  case  was  the  validity  ot  the  contract 
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attadied  to  the  petition  of  W.  H.  Jacobs. 
The  defendant  B.  F.  Davis  demnrred  to  the 
petition  thereby  admitting  all  the  allegattona 
therein  set  forth.  His  demurrer  was  over- 
ruled  by  the  trial  Judge,  and  on  appeal  the 
demurrer  was  sustained  on  the  ground  that 
said  contract  was  void  and  unenforceable, 
and  the  cause  of  action  vras  ordered  dismiss- 
ed. So  it  will  be  seen  fiwn  the  foregoing 
statement  that  the  contract  was  in  each  ac- 
tion the  main  point  in  controversy. 

As  to  the  second  proposition  as  to  whether 
or  not  there  is  an  identity  In  causeB  of  ac- 
tion, thia  must  be  answered  In  the  affirma- 
tive. The  same  evidence  that  would  have 
been  required  In  the  suit  of  W.  H.  Jacobs 
V.  B.  F.  Davis  and  W.  A.  McAtee  to  procure 
the  removal  of  the  United  States  post  office 
in  Sentinel,  Ok\.,  from  the  location  wh^e  it 
then  existed  to  lot  11,  blodc  11,  Sentinel, 
Okl.,  and  the  further  agreement  that  the  said 
McAtee  would  maintain  or  cause  said  post  of- 
fice to  be  maintained  on  said  lot  11,  blo<^ 
11  in  said  town  for  a  period  of  fire  years. 
Said  McAtee  was  to,  and  did,  use  his  influ- 
ence, and  such  Influence  as  he  could  bring 
to  bear  upon  the  Department  of  the  Interior, 
to  procure  the  removal  of  said  post  office  to 
said  location,  all  of  which  was  against  pub- 
lic policy.  It  will  be  seen*  from  the  foregoing 
allegation  tliat  the  only  point  In  controversy 
was  the  validity  of  the  ctartract  attached  to 
plalntlfT's  petition,  and  that  is  the  only  que» 
tlon  raised  in  the  present  case. 

As  to  the  third  proposition,  the  identity  of 
persons  and  parties  to  the  action,  it  will  be 
seen  that  In  the  former  action  W.  H.  Jacobs 
was  the  plainttff  and  B.  F.  Davis  defendant, 
and  that  In  the  present  action  B,  F.  Davis  Is 
plaintiff  and  P.  A.  Janeway,  as  the  adminis- 
trator of  W.  H.  Jacobs,  deceased,  and  C.  T. 
Beeee  are  defendanta  The  fact  that  C.  T. 
Reese  is  made  a  party  defendant  in  this  ac- 
tion does  not  change  the  character  of  the 
action  so  as  to  debar  the  defendant  herein 
from  his  plea  of  rea  adjudicata.  The  rule 
Is  laid  down  in  Gyc  as  follows: 

"Where  both  the  party  offering  a  jadgment . 
aa  sn  estoppel  and  the  party  against  whom  it  is  . 
so  offered  were  partiei  to  the  actitm  in  which 
the  judgment  was  rendered,  it  is  no  objection ', 
ttiat  the  action  included  some  additional  par- 
tiei who  are  Joined  in  the  present  auit,  or  that 
there  are  additional  parties  In  the  present  ac- 
tion." 23  Cyc.  p.  1242. 

It  seems  frcHn  the  citations  that  there  is 
no  conflict  in  the  authorities  that  the  fore- 
going statement  is  a  ccnrect  statement  of  the 
law.  The  following,  role  Is  announced  in 
15  R.  O.  U  S  486: 

"While  in  order  that  a  Judgment  may  operate 
aa  res  judicata  there  must  be  identity  of  par- 
ties in  the  two  proceedings,  yet  it  is  not  gener- 
ally deemed  essential  that  alt  the  parties  to  both 
proceedings  be  identical,  and  a  judgment  is  con- 
cluflive  of  the  issues  involved  hi  a  controversy 
■s  between  the  parties  and  tliose  standing  in 
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prMty  with  Hiem,  aldMngh  is  tin  actton  in 
wbich  it  is  pleaded  some  oiUy  of  the  parties  are 
litigants,  or  because  in  the  snbseQuent  action 
otiiers  are  Joined  as  defendants,  ^us  the  par- 
ties to  a  wit  at  law  having  been  parties  to  a 
suit  in  eqoity,  the  subject-matter  and  defense 
being  tiie  same,  it  Is  not  a  safficient  objection 
to  the  introduction  of  the  record  in  the  equity 
suit  that  other  persons  were  partlea  to  the  lat- 
ter. Thi  mere  Joining,  in  a  second  suit,  of  a 
nominal  party  who  has  no  tntmst  in  the  sab- 
ject-matter  in  litigation  docs  not  ^event «  prior 
adjodicatioa  txanx  being  a  bar*" 

In  tlie  case  of  J.  N.  Mo<Hra  r.  Chattanooga 
Elec  By.  Co.,  reported  In  119  Tenn.  710;  109 
S.  497,  16  L.  R.  A.  (N.  S.)  978;  Is  a  case 
wherein  J.  N.  Moore  sned  the  Cbattanooga 
Electric  State  Railway  Company,  a  corpora- 
tion, and  the  East  Tennessee  Telephone  Com* 
pany,  a  corporatlim,  as  Joint  tort-feasors.  It 
aiv)earB  fnHn  the  statemoit  of  fb»  caae  that 
prlOT  to  the  Institution  of  this  action  the 
plaintiff  siud  the  Bast  Tomessee  Tel^htme 
Gonutany,  and  the  cause  was  removed  to  the 
federal  court  at  Bast  Tennessee,  which  court 
found  adversely  to  the  plaintiff.  From  the 
action  of  the  court  he  appealed  to  the  United 
States  Circuit  Court  of  Appeals  at  Cincinnati 
(142  D  ed.  065,  74  C.  a  A.  227),  which  court 
sustained  the  action  of  the  lower  court. 
After  this  he  instituted  an  action  against  the 
foregoing  defendants,  and  a  plea  of  res  ad- 
judicata was  made,  setting  forth  the  record  in 
the  federal  court,  and  the  question  was  raised 
as  to  whether  or  not  there  was  an  ld«itity 
of  the  parties,  and  the  court  held  that  it  was 
a  final  adjudication  as  between  Moore  and 
the  East  Tennessee  Telephone  Company,  and 
ordered  the  cause  dismissed.  Hie  syUabus 
of  the  court  on  Hie  foregoing  pn^Ki^tion  is 
as  follows: 

"A  plea  of  former  Judgmoit  in  favor  of  one 
of  several  defendants  is  not  bad  because  In  the 
subsequent  action  others  are  Joined  as  d^end- 
ants." 

It  will  be  seen  from  the  foregoing  anthor> 
itles  that  the  fact  that  a  T.  Reese  Is  a  de- 
fmdant  In  tbla  cause  of  action  does  not  pre- 
vent the  plea  of  res  adjudicata. 

As  to  the  fourth  proposition,  the  identity 
of  quality  and  the  person  for  or  against 
whom  the  claim  Is  made^  there  can  be  no 
diversity  of  opinion,  as  B.  F.  Davis  was  a 
defendant  In  the  former  case  fnA  P.  A.  Jane- 
way,  aa  administrator  of  estate  of  W.  H. 
Jaool>s,  deceased,  was  the  plaintiff,  and  both 
ac^eared  in  the  same  capacity  In  this  suit. 

[3, 4]  It  is  urged  by  the  plaintiff  that  the 
former  decision  of  this  court  is  not  binding  In 
the  preset  action,  and  cannot  avail  the  de- 
fendanta as  a  plea  in  res  adjudicata  tor  the 
reason  that  In  the  former  action  it  was  de* 
dded  upon  a  demurrer.  With  this  attention 
we  are  unable  to  agree.  The  rule  laid  down 
In  Cyc  on  this  question  Is  as  follows: 

"A  judgment  rendered  on  a  demorrer  is  equally 
conclu^vci  by  way  of  esfeoppd*  of  the  facts  co» 
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leased  hf  tiie  demiimr  u  woald  be  a.  Tsrdlet 
ud  jBdgnwnt  vu  dfemnmr,  btaed  meraty  on  for- 
mal or  tachalcwl  defects,  ud,  raisiog  only  a 
qaeation  of  i^ewUng,  is  no  bar  to  a  secoEid  ac- 
tion for  the  same  cause.  And  whore  the  ground 
of  the  demurrer  is  the  omission  of  a  material  al- 
legation from  plaintiffs  pleading,  a  judgmeot 
sustaining  the  demurrer  will  not  prevent  the 
maintenance  of  a  new  suit  on  the  same  canse 
of  actioD,  In  which  the  dedanttlon  or  complaint 
supplies  the  missfaic  averment.  On  the  other 
ha^  a  jndfment  on  a  demurrer  which  goes  to 
the  merits,  raising  a  question  ot  substance  and 
not  merely  one  of  tona,  and  disposing  of  thu 
whole  cause  of  action,  is  a  complete  bar  to  a 
subaequent  suit  on  the  same  claim  or  demand." 

The  case  dted  by  counsd  for  plalntUT  In 
wror,  to  the  effect  that  a  final  decision  on  a 
demurrer  does  not  prev^t  the  party  from 
again  maintaining  an  action,  instead  pt  sup- 
porting the  contention  of  counsel  for  plain- 
tiff,  on  the  contrary,  holds  adversely  to  his 
contention.  The  case  cited  is  Hunter  et  al.  t. 
City  of  Roseburg  et  aL,  reported  in  80  Or. 
588,  156  Pac.  267,  157  Pac.  1065.  That  part 
of  the  opinion  relative  to  the  point  under 
consideration  ia  as  follows: 

*^e  case  of  Pearce  t.  Boaeburg  (77  Or.  19S, 
100  Pac.  8S5]  was  decided  upon  a  demurrer  to 
the  complaint ;  therefore  the  only  matters  that 
were  determined  were  tiioae  contained  In  that 
pleading.  The  contract  In  question  was  not  ex- 
ecuted until  after  the  fanner  suit  was  institut- 
ed, and  was  mentioned  therein  only  in  a  general 
way.  Bnt  the  material  provisions  which  are  op- 
posed in  the  present  suit  were  not  set  forth  in 
the  former.  Naturally,  the  detaib  of  that  In- 
strument could  not  be  given  when  it  was  not 
in  existence.  The  contract  is  set  out  in  hsec 
verba  in  the  complaint  In  this  case,  end  there 
are  many  facts  detailed  which  were  not  con- 
tained in  the  former  adjudication.  Summaris- 
ing, this  litigation  may  be  dtstlagutshed  from 
the  former  as  follows :  (1)  The  parties  are  not 
the  same ;  (2)  the  issues  are  not  the  same ;  (8) 
the  subject-matter  of  the  suit,  to  wit,  the  con- 
tract of  July  lOy  1916,  was  not  in  existence  at 
the  time  the  former  suit  wasJiegun,  nor  when 
It  was  decided  by  the  drcoit  court" 

So  it  wUl  be  seen  from  the  foregoing  opin- 
ion  that  the  contract  that  was  brought  In 
Question  was  not  in  existence  at  the  time  of 
^e  ruling  on  the  demurrer  In  the  case  of 
Pearce  v.  Roseburg. 

The  opini<Hi  In  the  case  of  Davis  v.  Jane- 
way  et  al.  is  r^rted  tn  55  Okl.  725, 155  Pac. 
241,  L.  R.  A.  1916D,  722,  and  at  the  condu- 
si<m  of  said  opinion  you  will  find  the  follow- 
ing statement: 

"We  are  of  the  opinion  that  the  trial  court 
erred  in  overruling  defendant's  demurrer,  and 
should  have  sustained  same,  dismissed  the  peti- 
tion, and  denied  further  rdlef  to  either  party. 
We,  therefore,  recommend  that  the  judgment  of 
the  trial  court  be  reverted,  and  Qiat  it  be  direct- 
ed to  sustain  the  demarrer  and  dlsmiM  the  peti- 
tion." «. 


Tbe  Jndgmmt  rendered  cn  the  for^crfng 
opinton  becune  the  law  of  the  case,  and  the 
defendant  her«ln  was  toverer  estopped  from 
maintaining  any  action  mi  the  ooiUract  htire* 
in  saed  upon. 

We  therefore  recommend  that  said  Jnde* 
moit  be  affirmed. 

FEB  OUBIAM.  Adopted  In  whole. 


WICHITA  FAIXS  &  N.  W.  BY.  00.  v. 
DAVERN.    (No.  9467.) 

(Supreme  Oourt  of  Oklahoma.   Dec  10,  1918. 
Behearing  Denied  Jan.  IS,  1»19.) 

(BpUabtu  by  tte  Oowt^ 

1.  DBFosmon  «=»lll(l)  —  EIzcEpnoiffl  — 
WAivra— STATim. 

By  virtue  of  sectlMi  S06S,  Rev.  Laws  1910^ 
a  deposition  intended  to  be  used  on  the  trial 
must  be  on  file  at  least  one  day  before  the  day 
of  trial,  but  section  6090,  Rev.  Laws  1910, 
provides  that  exceptions  to  depositions  as  a 
whole  can  be  made  only  In  writing  and  filed  with 
the  papers  in  the  case,  and  where  depoeitions 
are  received  and  filed  the  day  of  trial  but  be- 
fore the  commencement  thereof,  and  both  par- 
ties having  knowledge  of  .the  filing  announce 
ready  for  trial  without  the  par^  against  whom 
the  deposition  is  intended  to  be  used  requesting 
additional  time  to  examine  and  prepare  and  file 
exceptions,  heid,  that  he  thereby  waived  the  time 
allowed  by  the  statute,  and  a  formal  verbal 
objectiou  to  the  deposition  at  the  time  it  was 
(^ered  in  evidence  was  properly  overruled. 

2.  Mabteb  and  Sbbvant  ^204(1),  23&<6).  288 
(4)— Fbdebai.  Ehplotbbs'  Liabu-itt  Act— 
Safb  Plaoe  ,to  Wobk  —  Assumptioh  or 
Bisk— QuBsnoifa  roa  Jubt. 

Under  the  federal  Empl<^en^  Liability  Act 
AprU  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp. 
St  U  8667-8665],  the  servant  has  a  right  to 
assume  that  his  employer  has  furnished  him  a 
safe  place  to  work  and  has  provided  him  with 
safe  appliances  with  wfaicSi  to  work.  Re  as* 
sumes  all  the  normal  rlAs  Incidental  to  his  em- 
ployment that  are  known  to  bim,  or  which,  by 
the  exerdse  tt  ordinary  diligence  and  prudence 
by  a  person  of  reasonable  caution  and  intelli- 
gence, ate  ascertainable,  and  does  not  include 
those  risks  incidental  or  attributable  to  the  neg- 
ligence of  the  employer,  untO  he  becomes  aware 
of  such  negligence  and  the  risks  arlnng  there- 
from, and  in  that  event  it  must  appear  tiiat  he 
not  only  knew  the  negligence  or  defect  arising 
therefrom,  but  that  It  endangered  his  safety,  or 
else  the  danger  most  have  been  so  obvious  that  a 
perscm  of  ordinary  prudence  in  Uke  drcumatanc- 
es  would  have  realized  it,  all  of  which  are  ques- 
tiona  of  fact  for  the  jury. 

3.  M ASTEB  AlfS  SIBVANT  «SS»22(K4)— FEDEBAI. 
KunoTKBB*    LXABZLITZ  AOIV-AsSVHPTIOlf 

or  Risk. 

WbMi  a  nuriorcar  Is  being  driven  by  the 
ftneman  of  a  section  hand  orew  at  an  excasdve 
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rate  of  speed,  n-hidi  cauiefl  ft  to  leave  the  trsdi 
with  resultUig  injaries  to  a  member  of  tbe 
crew,  be  will  not  be  deemed  to  have  assomed  the 
risk  incideat  to  each  excessive  rate  of  speed  by 
a  failure  to  protest  asainst  it.  and  a  requested 
instmctitm  to  that  effect  vu  properlj  refuted. 

(Additional  BvUaiut  bv  Editorial  8taf.) 

4.  Dauagbs  ^s>134<1)  —  Pebsonax.  Injury  — 
Excessive  Dauaoes. 
A  verdict  of  $20,000  awarded  a  section  hand 
47  years  of  age,  able-bodied,  and  industrious, 
for  injury  to  one  ankle,  the  breaking  of  a  wrist, 
shoulder,  and  collar  bone,  the  wasting  of  one 
arm  and  hand,  the  loss  of  one  eye,  and  the 
crushing  of  one  side  of  his  face,  totally  In- 
capacitatiDg  him  from  any  labor,  was  not  ex.- 
cessive. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  JafUraon  Goon- 
ty;  Frank  Mathews,  Judge. 

Action  by  W.  A.  Davem  against  the  Wi- 
chita Falls  &  Northwestern  Railway  Com- 
pany. Verdict  for  plaintiff,  motlmi  fbr  new 
trial  dented  on  condition  of  plalntUTs  re* 
mlttltnr  of  certain  amount,  aod  Judgmrat 
for  plaintiff;  and  defendant  brings  error. 
Affirmed. 

Robinson  &  Whiteside,  of  Altns,  for  plain- 
tiff in  error. 

S.  P.  Jones,  of  Marshall,  Tex.,  and  S.  B. 
Garrett,  of  Altus,  for4efendant  in  error. 

SPRINGER,  C.  In  this  opinion  tbe  liti- 
gants will  be  referred  to  In  the  relative  posi- 
tions as  they  appeared  In  the  lower  court. 

On  the  2d  day  of  June,  1916,  tbe  plaintiff 
instituted  suit  against  the  defendant  In  the 
district  court  of  Jackson  county,  Okl.,  to  re- 
cover the  sum  of  $100,000  damages  for  per- 
sonal Injuries  to  him  caused  by  the  negligent 
acts  of  tbe  defendant  and  Its  officers,  agents, 
and  servants. 

In  tbe  petition,  among  other  things.  It  Is 
alleged  that  tbe  plaintiff  was  at  said  time  a 
citizen  and  resident  of  Atlca,  Mass.,  and  at 
the  time  of  the  Injury  was  an  employ^  of 
the  defendant  as  a  section  baud,  and  that  tbe 
defendant  at  said  time  was  engaged  la  Inter- 
state commerce  as  a  common  carrier,  and 
that  he  was  engaged  In  Interstate  commerce, 
In  that  he  was  preparing  and'  assisting  In 
keeping  up  the  track  and  roadbed  over  which 
the  defendant  carried  on  its  business  as  a 
common  carrier,  and  that,  at  the  time  of  re- 
ceiving the  dnjory  of  which  complaint  Is 
made,  he  was  returning  from  work  upon  a 
motorcar  which  was  propelled  by  means  of 
a  gasoline  engine  in  charge  of  Sam  Beggs, 
who  was  tbe  foreman  and  in  charge  of  the 
section  hand  crew  at  the  particular  time  of 
the  injury,  and  that  the  proximate  and  di- 
rect cause  of  the  Injary  was  defective  rails 
and  roadbed  and  the  propul^on  of  the  motor- 
car by  the  foreman  at  an  excesaive  and  high 


rate  ut  «peed,  vAlch  caued  fbe  jDOtorcar  to 
leave  tbe  track,  miiltli«  In  tbe  oonfleqiieot 
infllcUon  of  the  Injury  to  the  plalntur. 

Tbe  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence  on  the  part 
of  the  plaintiff  and  asaamptlrai  of  risk. 

On  the  16tb  day  of  October,  1016,  the  oue 
was  tried  to  the  court  and  jury  wblch  re* 
suited  In  a  verdict  In  fttvor  of  the  plaintiff 
for  the  sum  of  120,000.  A  motioi  for  a  new 
trial  was  filed  and  presoited  to  ttw  coort, 
and,  under  penalty  of  granting  the  same, 
the  plaintiff  was  required  to  file  a  ranlttltur 
of  ^000,  whldi  was  done,  and  Oie  court 
thereupon  overruled  the  motion  for  a  new 
trial  and  ruidered  judgment  in  favor  of  tbe 
plaintiff  for  the  sum  of  $20,000,  from  which 
the  defendant  appealed  to  this  court,  and 
the  case  Is  now  before  us  for  review. 

We  desire  to  complfineot  counsel  for  filing 
briefs  that  are  concise  and  to  the  point  on 
all  matters  discussed  and  exceptionally  free 
from  redundant  matter. 

[1]  The  first  question  called  to  our  atten- 
tion Is  the  action  of  the  court  In  tbe  ad- 
mission of  depositions  taken  by  the  plaintiff 
in  tbe  state  of  Massachusetts.  The  deposi- 
tions were  taken  upon  notice,  at  which  time 
plaintiff  was  represented  by  John  E.  Rea- 
gen,  who  conducted  the  taking  thereof  on 
behalf  of  the  plaintiff,  and  the  defendant 
was  represented  by  Wm.  O.  Cutler,  who  con- 
ducted the  taking  thereof  on  behalf  of  tbe 
defendant.  Tbe  depositions  are  cumulative 
of  the  testimony  of  tbe  plaintiff.  The  record 
discloses  that  tbe  depositions  were  filed  about 
9 :30  o'clock  in  tbe  morning,  and  It  U  claimed 
In  tbe  brief  and  oral  argument  of  plaintiff, 
and  not  denied  by  defendant,  after  tbe 
sitions  bad  been  filed  and  published  they 
were  handed  to  and  examined  by  tbe  defend- 
ant, and  tbe  case  was  called  for  trial  an  hour 
later,  when  both  the  plaintiff  and  defendant 
announced  ready  for  trial.  During  the  aft- 
ernoon of  the  same  day,  the  d^Kisltions  of 
Elizabeth  A.  Davem,  George  B.  Olougji; 
James  F.  Burns,  James  B.  Burk,  James  B. 
Montelth,  Alfred  T.  Dean,  David  J.  Murphy, 
and  John  J.  Ahem  were  offered  In  evidence, 
and  tbe  defendant  objected  to  the  Introduc- 
tion of  tbe  depositions  In  evidence  upon  tbe 
ground  and  for  tbe  reason  that  they  had  not 
been  on  file  one  fall  day  previous  to  the 
time  of  the  commencement  of  tbe  trial,  which 
objection  was  by  tbe  court  overruled,  and  It 
Is  now  ui^ed  In  overruling  the  objection  the 
trial  court  erred.  The  objection  to  the  In- 
troduction of  the  depositions  wns  made  ver- 
bally at  the  time  the  depositions  were  offered 
in  evidence,  and  It  Is  claimed  that  section 
50S8,  Rev.  Laws  1910,  Is  sufficient  authority 
for  excluding  the  testimony  thus  offered: 

"Every  depodtion  intended  to  be  read  in  eri- 
denee  <m  the  trial,  mnat  be  filed  at  least  one  day 

before  the  day  of  trial."  « 
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Ttw  statute  had  a  aalntatr  and  wbi^esome 
purpoee  In  view  in  Its  adoption  and  Is 
grounded  on  wladom  and  Justice.  By  this 
statute  It  was  intended  tifat  no  unfair  ad- 
vantage should  be  taken  by  a  party  in- 
tending to  piore  Us  case  ettber  partially  or 
in  whole  1^  deposttlons.  Unless  where  the 
right  is  inherent,  as  in  eiiaity  in  certain  cas- 
es, there  is  no  authority  to  cause  depositions 
to  be  taken  except  in  those  cases  where  the 
right  Is  conferred  by  statutory  enactment, 
and,  the  right  to  take  and  use  depositioQS  as 
evidence  being  created  and  controlled  by 
statute,  all  of  the  providing  of  our  statute 
r^ative  to  taking  and  returning  and  nsing 
depositions  must  be  strictly  followed. 
osltlons  are  not  infrequently  taken  In  for- 
^gn  states,  and  even  in  foreign  countries  at 
a  place  located  a  great  distance  from  that 
ia  the  place  of  the  trial,  and  it  la  often  in- 
convrailent  for  the  opposing  party  to  be  pres- 
ent in  person  or  represented  by  counsel  dur- 
ing the  taking  thereof,  and  the  statute  above 
quoted  was  raacted  for  the  purpose  of  pre* 
venting  accident  and  surprise,  and,  as  above 
stated,  for  the  purpose  of  preventing  the 
party  taking  the  deposition  from  gaining  an 
unfair  advantage  by  withholding  the  depo- 
sitions until  the  exact  moment  they  are  de- 
aired  to  be  inti-oduced  In  evidence,  by  require 
ing  him  to  have  the  d^Kieitlona  on  file  at 
least  one  day  befere  the  day  of  trial.  This 
statute  has  for  Its  object  another  purpose, 
and  that  Is.  to  give  the  oi^>08lng  party  an  op- 
portunity to  examine  the  depositions  for  the 
purpose  of  ascertaining  what,  if  any,  excep- 
tions he  may  desire  to  lodge  against  them. 
It  Is  manifest  the  statute  has  to  do  with  the 
taking  and  returning  of  depositions,  but  the 
benefits  afforded  by  this  statute  are  more  in 
the  nature  of  a  privilege  than  an  absolute 
right  and  may  be  waived  by  a  party  tor 
whose  benefit  it  was  intended. 

Section  8000,  Rev.  Laws  1910,  provides: 

"Exceptilaas  to  depositionB  as  a  whole  shall 
be  in  writing,  specifying  the  grounds  of  ob- 
jections, and  filed  with  the  papers  in  the  cause 
before  Uie  commencement  of  tiie  trial." 

This  statute,  like  section  6088,  supra,  also 
has  to  do  with  taking  and  returning  dejMsl- 
tlons,  and  more.  In  addition  to  having  to 
do  with  taking  and  returning  depositions,  it 
has  to  do  with  exceptions  to  depositions, 
where  such  exceptions  go  to  the  "whole 
Uiereof."  This  statute,  like  section  6088, 
mpn,  was  enacted  for  the  purpose  of  pr&> 
venting  accident  and  surprise  from  interven- 
ing as  against  the  party  taking  the  deposl- 
tltm.  As  above  stated,  depositions  are  fre- 
quently taken  at  a  place  far  removed  from 
that  of  the  place  of  trial,  and  oftentimes  at 
great  expense  and  it  would  be  manifestly 
unfair  to  permit  a  party  agalost  whom  a 
deposltlim  Is  intended  to  be  used  in  evidoice 
to  conceal  his  excepticAS  to  the  deposition 
and  lie  In  wait  until  the  depostUons  are  of- 


fered in  evldmoe.  and  ttien  ftir  the  first  time, 
by  successfully  lodging  a  formal  verbal  ob- 
jectloa,  exclude  the  d^>osltIons  entir^. 
The  law  does  not  tolerate  an  unfair  adrau- 
tage  to  be  thus  gained.  The  instant  case 
furnishes  a  splendid  illustration  of  the  un- 
fairness and  injustice  that  would  follow  Uie 
enforcement  of  such  practice. 

The  defendant  was  not  entrapped  in  any 
vray  whatever.  A  notice  to  take  Uie  des>OBl- 
tions  was  duly  served.  The  defendant  was 
represented  1^  counsel,  and  the  witnesses 
produced  for  the  plaintiff  were  examined  by 
the  defendant,  and  the  defendant  thus  ap- 
prised of  all  of  the  testimony  contained  with- 
in the  depodtlons,  and,  moreover,  the  evi- 
dence la  very  little  else  than  cumulative. 
Under  sudi  circumstances,  the  defendant 
was  not  deprived  of  a  single  substantial 
right  by  admitting  the  d^sttions  in  evl- 
denc&  It  is  plain  that  both  statutes  have 
to  do  witli  the  same  subject-matter  and 
must  be  construed  together. 

SectkHL  6081,  Bev.  Laws  IfilO,  provides: 

"When  a  depositi«i  has  been  once  taken,  it 
may  be  read  in  any  stage  of  the  same  action  or 
proceediiig,  or  in  any  other  acti<»i  or  proceeding 
upon  the  sami  matter  between  the  same  par- 
ties, sabject,  however,  to  all  sadi  exceptions 
OS  may  be  takoi  tiiereto  luder  tiie  provisints  of 
this  article," 

By  this  statute  either  party  may  introduce 
in  evidence  a  d^oeitifMi  at  any  stage  of  flie 
same  action  or  proceeding,  subject,  however, 
to  all  audi  exocvtlons  as  may  be  taken  thne- 
to  under  the  provisions  of  this  artkde,  whldi 
has  retexeace  to  the  nccepttons  provided  fbr 
under  section  6090,  supra. 

It  la  <dalmed  ttw  d^endant  that  the 
question  presented  here  was  decided  by  the 
Suprenw  Ocnrt  of  the  state  of  Kanaaa  in  tite 
ease  ol  Garrln  t.  Jeniwrsoii,  20  Kan.  371 : 

"A  depoeitioD  to  be  read  on  the  trial  of  a 
case  in  the  district  court  must  be  filed  at  least 
me  day  before  the  day  (tf  trial,  and  the  statute 
means  thereby  that  one  clear  day  most  Int^ 
vene  between  the  filing  ot  the  deposition  and 
the  commencement  of  the  trial  at  which  it  Ii 
to  be  read.  To  properly  compute  the  time  with- 
in which  said  statute,  both  the  day  on  which 
the  deposition  is  filed,  and  the  day  of  the  trial, 
are  to  be  eydoded.'* 

A  carefnl  reading  of  the  Garvin-JennersMi 
Case,  however,  will  not  reveal  Jogt  how  the 
question  was  raised  on  the  trial  of  that  case. 
The  Kansas  statute  with  r^rraice  to  excep- 
tions to  depositions  in  force  at  the  time  the 
case  was  decided  Is  somewhat  different 
from  the  assimilating  section  of  our  own 
statute:  . 

"ExcepticMis  to  depoflitions  shall  be  in  writing, 
gpvcifying  the  grounds  of  objection,  and  filed 
with  the  papers  in  the  cause."  CJomp.  Laws  ot 
Kansas  1879,  p.  049,  {  363. 

The  lAraMS  "as  a  whole"  and  "before  the 
GomnienGeiiieirt  ot  the  trial"  are  not  contain- 
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ed  fn  ttw  Kanwa  statute,  and  under  Its  pro* 
vleloM  a  party  might  well  prepare  written 
exeeptlona  to  d^dtlons  daring  the  pnogress 
of  the  trial,  and  Immediately  before  thej 
were  bnmglit  f(Mrward  to  be  Introduced  In 
evidence. 

As  we  view  the  Kansas  case,  the  control* 
ling  question  decided  by  it  was  the  o»npn- 
tatlon  at  time  under  the  lancoage  ot  the 
statute,  and,  an  of  the  cases  elted  in  its 
support  had  refa*ence  mer^y  to  computa- 
tion of  time,  we  are  led  to  the  oondnslMi 
that  was  the  controlling  question  in  the  mind 
of  the  court  at  the  time  the  opinion  was 
writtai,  and  the  case  really  tarns  on  that 
question. 

The  particnlar  facts  with  reterence  to  tbB 
depositions  In  that  case  wore  that  the  trial 
started  at  9  (/dock  a.  m.  on  November  12, 
1870,  and  the  depoHltioos  were  recelTed  and 
filed  in  court  at  11  o'dock  a.  m.  rai  the  lltb 
day  of  the  same  month  and  y«ar.  It  aeema 
that  the  contention  in  favor  of  the  d^OBi- 
tiims  was  made  that  they  had  been  on  file, 
within  legal  contemplation,  the  noonasary 
Ingth  of  time. 

The  dLalm  is  here  made  tliat  tb*  aieeptlans 
to  the  deposlUons  were  not  tim^  mi^; 
Oiat  the  only  way  exceptions  to  depositl<ms 
'*aB  a  whole"  can  be  made  is  in  writing 
tore  the  commencement  of  the  trial"  The 
words  of  our  statute  "an  a  wbtd^"  and  re- 
quiring the  exceptions  to  be  made  In  writ- 
ing and  filed  "before  the  commencement  of 
the  trial,'*  ireice  Intended  to  invrent  th«  in- 
terposltiim  of  an  objeetlrai  tor  the  first  time 
when  HepoOtioDB  are  frffmd  in  eridenoe. 

The  spacious  argument  made  against  tlie 
depositions  Is  that  the  statute  using  the 
words  "Intended  to  be  read  in  eridence,"  the 
pUtiBtiff  baring  announced  ready  tor  trlaU 
the  defendant  had  a  right  to  assume  that  he 
dl4  iiot  "Intend"  to  use  the  .depositions  to 
which  objection  was  made. 

fiut  It  is  Just  as  forclUy  urged  on  the  oth- 
er side  that,  the  defendant  haring  filed  no 
Written  exceptions  before  It  announced  ready 
for  trial,  the  plaintiff  had  a  right  to  assume 
It  Intended  to  waive  any  exceptions  It  might 
have  to  the  depositions.  The  ailment  is 
mnde  In  rejoinder  that  the  plaintiff  had  one 
full  day  within  which  to  file  its  exceptions. 
We  are  inclined  to  agree  with  the  contention 
of  the  plaintiff  that  It  did  have  a  day  to  ex- 
amine the  depositions  because  the  statute 
gave  it  that  right,  but  that  was  a  right  that 
it  could  wnlve,  and  when  the  case  was  called 
for  trial  It  was  the  duty  of  the  defendant  to 
call  the  matter  to  the  attention  of  the  court 
and  ask  for  additional  time  within  whldi  to 
prepare  and  Ale  writt^  exceptions,  and.  It 
having  failed  to  do  so  and  announced  ready 
for  trial,  we  must  hold  that  it  mived  its 
right  to  file  written  exceptions  to  the  depo- 
sitions, and  that  exce|)tioni  to  d^wsltlona  as 
a  whole  can  be  made  only  In  writing  and  I 


filed  wUh  the  papers  before  the  commence- 
ment of  the  trlaL 

12}  Second.  It  is  next  claimed  Uiat  tlia 
conrt  erred  by  refusing  to  give  the  following 
requested  Inatructltm: 

"You  are  instructed  that  tt  yva  should  find 
from  the  •vkknce  tbs  motorcar  on  which  the 
pUintilf  was  tiding  was  traveling  at  an  oxce*- 
sive  rate  of  speed,  and  should  you  further  find 
from  the  evidence  thai  the  plaintiff  coDtioued 
to  ride  on  the  said  motorcar,  knowing  that  the 
same  was  running  at  a  dangerous  rate  of  speed 
without  making  any  protest  or  objection  to  the 
party  In  diarge  d  the  car,  In  t^at  arent  tb« 
plaintUt  assiuned  the  dang«  faiddent  to  trav^ 
ing  at  such  a  rate  of  siteed.  and  In  that  event 
the  plaintifl  could  not  recover  for  any  injuries 
sustained  in  an  acddoit  resulting  thereiEroni, 
and  in  that  evnt  you  should  find  for  the  de- 
fendant" 

The  evidence  discloses  Oat  the  direct  and 
proximate  cause  of  tbe  motorcar  leavii^  tibn 
trade  was  because  of  its  being  driven  at  an 
excessive  rate  of  speed ;  the  idalntlff  'him- 
self testifying: 

"Q.  Mr.  Davem,  would  you  undertake  to  state 
what  was  the  direct  cause  of -the  car  jumping 
the  track  that  day?  Would  you?  A.  I  would 
call  it  fast  running.  Running  that  car  as  fast 
as  it  was.  the  aoddott  was  bound  to  1mvp«b  «t 
some  time  or  vmOubk.  If  yon  ma  a  ear  as 
light  as  that  one  was  at  the  rata  eC  weed  we 
were  going,  any  man,  with  any  sense  at  all,  that 
followed  railroading,  would  lay  the  same  thing." 

The  evidence  dlsdoses  the  car  was  being 
driven  by  and  under  the  control  of  Sam 
Beggs,  who  was  at  the  time  foreman  and  In 
charge  of  the  section  hand  crew.  At  the  time 
the  car  left  the  track,  the  evidraice  discloses 
that  it  was  being  driven  at  a  rate  of  speed 
estimated  at  40  miles  per  hour,  and  further 
they  had  not  gone  to  exceed  2%  miles.  They 
had  been  traveling  less  than  4  minutes  at  the 
time  of  the  injury.  We  do  not  disagree  with 
the  general  rule  announced  by  the  authori- 
ties dted  by  counsel  In  their  brief  for  the 
defendant,  but  we  do  not  believe  that  the  rule' 
therein  laid  down  Is  applicable  to  the  facts 
in  this  case.  To  apply  tbe  rule  contended  for 
in  the  brief  of  tbe  counsel  for  defendant 
would  be  to  hold  that  the  servant  bad  a  right 
to  set  up  his  judgment  as  against  that  of  the 
master,  and,  foiling  to  do  sot  asmmcd  ttis 
risk  of  the  injury,  which  wonld  be  a  doctrine 
at  variance  with  all  the  t»t-writeni  and  de- 
cided cases.  We  do  not  bdieve  the  issue  of 
assumed  risk  u  contended  foe  by  the  de- 
fendant by  f&lUng  to  protest  agabut  the 
speed  of  the  car  imder  Uie  fkcts  and  drcum- 
stances  ct  this  case  Is  applicable  or  tbe  cop> 
rect  ruloi 

"A  master's  order  Is  at  least  as  much  justifica- 
tion for  the  servant's  continuance  as  would  be 
anoti)er*a  invltatloa ;  and  ws  have  aeoa  (ssetM 
01)  that  a  mere  Invitation  Is,  in  some  cases, 
enoogh  to  acquit  tbe  peiwm'  acting  upon  It 
from  tbe  impntatioB  a(  contrlbutoty  nctflgeneak 
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Hm  trvB-nd*.  in  tU«  u  la  all  othw  OUM,  U 
tbat.  If  tbe  maater  i^tw  tbc  aeiTwit  to  vocleis 
itaad  that  he  doea  &ot  omsider  tfaa  rWc  <nia 
wUcb  a  prudent  pemm  riiould  rafuaa  to  under- 
take, the  serrant  has  a  right  to  rel;  apon  hia 
master'a  Judgment,  anlesa  bis  own  is  vo  clearly 
opposed  thereto  that,  fn  fact,  he  does  not  rely 
apoa  the  master's  opinion.  3o,  if  the  peculiar 
rtek  of  the  aot  cwnmaadad  by  the  maater  la 
Dot  obTioa^  tte  aaimt  bas  a  rii^t  to  assume 
that  he  ia  not  aent  into  aa  nnwiual  peril,  and 
lie  ia  Bot  bound  to  iaT«tigate  Into  the  risk,  be- 
fore ob^ios  bis  orders.  A  servant  is  not  called 
upon  to  set  up  his  own  unaided  judgment 
against  that  of  his  superiors;  and  he  may  rely 
upon  their  advice,  and  still  more  upon  their 
orders,  notwithstanding  many  misgiTings  of  his 
own.*"*  Shearman  &  Badfidd  on  NagUceDca,  f 
20Tb,  p.  S70. 

■  • 

At  thn  time  of  tb*  injury,  the  idabitUr  «u 
in  the  attltade  of  betng  onder  the  control 
«nd  ftuthorlty  of  On  foraBan  In  charge  of 
the  crew  and  car. 

"The  servants  depwadent  and  Inferior  positicHi 
ia  to  be  taken  into  oonaidarattoB;  and,  if  the 
master  gives  him  positive  orders  to  go  m  with 
the  work,  under  perilous  drcnmatanoea.  the 
servant  may  r^ver  for  an  injury  thus  incur- 
red, if  the  work  was  not  obviously  so  dangeroui 
that  no  man  of  ordinary  prudence  would  have 
obeyed.**  Shearman  &  Bedfleld  on  Neg.  1 20Tb, 
p.  573. 

The  servant  has  a  right  to  asBuane  that  It 
Is  safe  to  obcT  orders  of  the  master.  It  Is 
also  the  duty  of  the  servant  to  obey  all  rea- 
sonable orders  or  oommands  <^  tb»  master, 
and  he  has  no  right  to  set  op  his  Judgment  as 
against  that  of  die  master. 

duty  of  a  servant  to  comply  with  all 
lawful  and  reasonaUe  orders,  given  by  his  mas- 
ter wiUi  respect  to  the  performance  of  snch 
functions  as  fall  within  the  scope  of  tbe  employ- 
ment ia  (oe  of  thoae  fundamental  obllgatiima 
which  are  deemed  to  be  ImpUedly  nndertakon  as 
an  incident  of  every  contract  of  hiring.  *A 
promise  by  the  servant  to  obey  the  lawful  and 
reasonable  orders  of  his  maater  within  the  scope 
of  hia  contract  ia  implied  by  law.'  Submission 
to  the  master's  will  Is  the  law  of  the  contract 
It  is  sufficiently  manifest  that  no  other  doctrine 
would  harmonize  with  the  conception  that  the 
relation  of  master  and  servant  Is  one  which 
arises  whenever  a  contract  of  employment  la 
made  in  the  terms  that  the  employer  shall  «x- 
erdse  a  control  over  the  emplc^  with  respect 
to  the  details  of  the  stipttlated  work**  Labatfs 
Bfsster  ft  Servant  (2d  Ed.)  |  273. 

The  'ftxremaii  of  the  section  band  crew  has 
charge  and  control  of  those  under  him;  he 
having  charge  of  a  braachr  of  work  done 
a  railway  company. 

"Frftm  the  language  used  In  smne  cases  It 
would  seem  that  a  sufficient  foundation  for  the 
superior  servant  doctrine  Is  by  some  Judges  sup- 
posed to  be  famished  by  the  obligation  «C  a 
BQbndinate  to  obey  the  orders  of  thoae  who  are 
set  In  authority  over  him."  Labatt's  Master  ft 
Servant  (2d  Ed.)  1 1440,  snbd.  O,  p.  4201. 
1TTP.-68 
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In  soiq^rt  of  the  text  In  the  case  of  <X  * 

A.  By.  Co.  V.  May,  108  lU.  288,  it  Is  said: 

**Xn  exercising  this  power  he  does  not  stand 
upon  the  same  plane  with  those  under  hia  con- 
trol. His  position  Is  MM  of  anperiority.  Whan 
he  gives  an  order  wlthfai  the  scope  of  hia  au- 
thority, if  not  manifestly  unreaaonable,  tiiosa 
under  his  charge  are  bound  to  obey,  at  the  poril 
of  losing  their  situations;  and  such  commands 
are.  in  contemplation  of  law,  the  commands  of 
the  ocxnpany,  and  hence  It  Is  hdd  reapon^ble 
for  the  consequences." 

The  question  of  rank  of  employ^  and  the 
duty  of  the  subordinate  to  obey  the  superior 
was  disposed  of  by  the  &vreme  Oourt  of  the 
United  States  in  the  case  of  C,  M.  ft  St  P. 

B.  Go.  r.  Boss,  112  V.  S.  S77,  S  Sup.  Ot  184, 
28  L.  m.  787.  wherein  It  Is  said: 


'*1.  A  conductor,  having  the  entire  control 
and  management  of  a  railway  train,  is  not  a 
fellow  servant  with  the  firemen,  the  brakemen, 
tha  portera,  and  the  engineer  of  the  train;  as 
to  them  and  the  train,  he  stands  in  the  place 
of  and  rq^reaents  the  corporatiim. 

*^  Vor  an  injury  to  an  engineer  «E  a  railroad 
train,  caased  by  the  n^Iigenoe  of  the  conductor 
of  tiie  train,  the  railroad  company  Is  liaUe." 

A  case  decided  by  this  court,  where  the 
focts  are  very  similar  to  the  facta  in  thi6 
case.  Is  that  of  Okl.  B.  Co.  v.  lliomas,  IM 
Pac.  m  L.  B.  A.  1017D;  40S: 

"Where  plaintlS  and  anothor  woe  riding  upon 
the  of  a  truck  whidi  waa  being  driven  at  a 
hi^  rate  of  speed  to  a  fire,  and  plaintiff  bad 
no  v(dce  in  the  selection  of  the  driver,  and  no 
control  over  his  actiona  or  the  speed  of  the 
trudi,  bat  waa  required  by  bis  duties  to  mount 
thereon  and  proceed  to  the  scene  of  the  fire 
upon  sn  alarm  being  given  and  render  such  as- 
sistance as  was  possible,  and  while  riding  there- 
on a  coUlalon  occurred  betweei^  said  trudi  and 
a  atreet  car,  resulting  hi  injnriea  to  plaintiff,  the 
negligence,  if  any,  ot  the  driver  of  said  truck 
cannot  be  inqinted  to  plaintiff." 

The  case  was  tried  up<m  the  theory  that 
it  was  governed  by  the  federal  Employers' 
Liability  Iaw  April  22,  1908.  C.  149,  36  Stat. 
65  (n.  S.  Gomp.  St.  »  8667-8060),  the  plain- 
tiff's work  ctHislstlng  In  keei^lng  up  and  In  re- 
pair the  roadbed  and  tracks  of  an  Interstate 
highway. 

Under  the  federal  Employer^  Liability 
Act,  the  snrvant  has  a  right  to  assume  tiiat 
his  employer  has  furnished  him  a  safe  place 
to  work  and  has  provided  him  with  safe 
a^tUances  with  whlcb  to  work.  He  as- 
somea  all  the  normal  risks  Incidental  to  his 
employment  that  are  known  to  him,  or  which, 
by  the  exercise  of  ordinary  diligence  and 
prudence  by  a  person  of  reasonable  caution 
and  Intelligence  are  ascertainable,  and  doea 
not  Include  tttose  rides  Incidental  or  at- 
tributable to  the  negllgenGe  of  the  employer, 
until  he  becomes  aware  of  sodi  negligence 
and  the  risks  arising  therefrom ;  and  In  that 
event  it  must  appear  that  be  not  only  knew 
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tbe  neiSlgaicft  or  defect  arlsinc  tSuxetnm, 
bnt  that  it  endansmd  his  safety;  or  «lae 
the  danger  muat  have  bem  so  obvious  that 
a  person  of  ordlnaiy  pmdence  in  like  dr- 
cumstances  wonld  have  realized  It— oil  ol 
which  are  questions  of  fact  fbr  Qie  Jury. 
Olla  R.  Ca  T.  HaU,  232  U.  S.  04,  34  Sup. 
Ct.  220,  68  U  Ed.  621;  C.  R.  I.  &  P.  B. 
Co.  T.  Ward  (No.  7646)  173  Fac.  212  (not 
yet  offldally  reported);  C,  B.  I.  ft  P.  B. 
Co.  T.  Bushes,  166  Paa  4U;  M.  0.  ft  a 
By.  Go.  V.  Overmyreh  160  Pac.  033. 

By  Instruction  No.  6  the  trial  court  sab- 
mitted  to  the  Jury  the  Question  of  assump- 
tion of  risk  according  to  the  rule  Uid  dowh 
by  this  court 

[I]  The  plaintur  was  In  no  positkm  to  atop 
the  car,  he  had  no  control  or  authority  orer 
It,  he-  had  no  control  or  auQiori^  over  the 
person  In  diai^  of  the  car,  and,  on  ttie 
contrary,  the  person  bi  <diargB  of  the  car 
had  control  and  authority  orer  the  plointlft 
and  bad  a  rl^  to  direct  and  control  the 
speed  of  the  car  regardless  of  any  protaSt 
the  plaintiff  m^ht  make ;  and  the  plaiatUt 
b^ng  under  the  person  In  diarge  of  the  car 
and  subject  to  his  authority,  be  being  a 
superior  servant,  it  did  not  become  the  dn^ 
of  the  plaintiff  to  protest  against  the  rate 
of  speed  at  wlildi  the  car  was  being  driv- 
en, and  therefore  the  Instruction  was  projK 
eriy  refused,  and  the  court  committed  no 
prejudicial  error  thereby.  Hie  court  tber^ 
upon  ov^ruled  the  motion  tor  a  new  trial 
and  rmdered  Judgment  for  the  sum  of  920,- 
000. 

[4]  The  evidence  in  this  case  discloses  a 
condition  calculated  to  appeal  steongly  to 
the  sympathy  of  a  Jury.  One  ankle  vras 
sprained  and  bruised ;  one  wrist  ma  broken ; 
one  shoulder  was  broken;  one  collar  bone 
was  broken;  the  musde  asA  llgammtii  in 
the  other  arm  and  hand  had  perished  and 
wasted  away;  one  side  of  his  face  was 
crashed  In;  his  teeth  were  kiKX^ed'out; 
one  eye  was  destroyed,  which  required  an 
operation  removing  it  from  the  socket ; 
the  vision  in  his  left  eye  was  destroyed  to 
sudk  an  atoit  that  he  was  not  able  to 
discern  an  object  farther  Oian  0  feet  that 
be  should  have  been  able  to  discern  a  dis- 
tance of  40  feet;  his  npg&:  Up  was  paraly^ 
ed.  which  rendered  him  unable  to  control 
the  saliva  In  his  month,  and  it  flowed  out 
and  down  over  his  dothlnff;  and  there 
exuded  from  Oie  sodeet  where  Uie  eye  was 
removed  a  pus  which  ran  down  over  his 
face  and  over  his  clothing,  and  he  was  un- 
able to  control  food  in  his  mouth.  Dr.  Mll- 
likeu,  testifying,  said: 


"His  face  was  hideous  looUng.  pHlfid.  pitia- 
ble, and  obnoxioiis.  Toe  would  want  te  tun 
away  fnnn  him  unless  yon  were  leofciBg  at  it 
from  a  Mientifle  ■tandpaint'* 

The  evidence  discloses  further  that  he  was 
in  a  hospital  approximately  nine  mouths 
aftw  the  lnjnry,  and  tbat>at  least  two  osmak- 
tlons  were  perDormed  npoa  him,  and  for 
that  purpose  he  was  placed  under  anoatbet- 
Ica,  and  that  his  physical  and  mental  snf- 
faring  was  both  intense  and  severe.  At  the 
time  of  the  trial  he  was  unable  to  perform 
necessary  posonal  ta;^  fer  hlmsdf,  such 
as  dressing  himself^  and  absolutely  Incapaci- 
tated fer  the  perfermanee  of  any  lalMHvwbat? 
ever. 

In  the  ouv  oC  d,  R.  I.  ft  P.  B.  Oo.  t. 
De  Tore,  43  OkL  B84,  148  Pac;  804.  L  R  A. 
leisr,  21,  It  -was  hOA  that  the  recovery 
of  lUMlOO  by  a  locomotive  engineer  fin  t3ie 
loss  of  an  eye  was  not  excessive.  Section 
SOBS,  Ber.  hm  im  aattaorliea  the  ooort 
to  grant  a  new  trial  where  excessive  dam- 
ages are  announced,  or  where  the  verdict 
appears  to  lie  given  under  tte  Inflooice  of 
passiCHi  or  pr4udlo& 

The  record  discloses  ttmt  ttie  plaintiff  was 
not  a  resident  of  this  states  and  was  a  la- 
borer in  the  employ  of  the  defmdont,  and 
probably  not  known  to  a  member  of  the 
^nry  who  aat  In  the  trUd  ot  tOa  caae.  Ood* 
sidering  the  fact  that  the  condition  of  the 
plain  tiff  was  audi  as  to  appeal  strongly  to 
the  sympathy  oif  the  Jury,  and  flw  fortitwr 
fact  that  suit  was  brou^t  for  $100,000.  we 
do  not  think  there  la  anything  in  the  ver- 
dict returned  by  the  Jury  that  indicates  that 
It  was  rendered  under  passlim  and  prejudice^ 
The  plaintiff  was  a  strong,  able-bodied  man, 
b^ng  at  the  time  47  yean  of  age,  a  man  of 
Industriima  and  aiAer  habits;  a  man  given  to 
oooaiderable  reading  and  well  informed  on 
cnrrait  Issues,  and  while  he  was  not  fol- 
lowing his  trade  at  the  time  of  the  Injury, 
and  perhaps  bad  not  done  so  for  a  number 
of  years,  he  was  nevertbelen  a  skilled  la- 
borer. 

And  while  we  h<dd  that  the  verdict  of 
the  Jury  was  not  rendered  under  drcum- 
stances  Indicating  prejudice  and  pnsslen. 
we  also  tkuli  that  On  Judgment  of  tbB  court 
is  not  excessive. 

It  follows  that  the  Judgment  of  the  court 
should  l>e,  and  the  same  Is,  afllnned. 

KANE.  RAINBT,  MILBT,  and  TI8IMOKB. 
JJ.,  concur  In  conduslcn  mly. 

PER  CURIAM.  Adopted  in  wholft 
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SLICK  OIL  00.  V.  GOFFET  ct  aL 
CNa  8880.) 

(Stqwcme  Gawt  of  OUaboma.    Dw.  8,  1918. 
Beheuii«  3>aitod  Jan.  28,  1919.) 

rSyUabiM  by  tAa  OourU 

1.  UAsna  AND  SutaMt  «3»370(8)  —  Mab- 
ntR'a  MBeuoBins  —  Etidikcb  —  Vxou- 
noir  oir  Sutuzk. 

In  an  acdon  for  a  braach  of  a  conuaon-lav 
daty  owing  by  a  master  to  hla  terrant,  oTidenee 
of  acta  iunounting  to  negligence  may  be  shown, 
though  sudi  acta  may  also  show  a  Tiolation  of  a 
Btatbte  enacted  for  the  benefit  of  the  public 
generally,  and  not  for  the  daa*  of  persona  to 
which  the  servant  belonged. 

2.  Masteb  ard  Sbbtant  «3>04  —  Nxou> 

GENCB— VlOLAnON  OF  STATUTB— COWSraUC- 

noN. 

It  is  not  error  to  mstmct  tiie  jnry  that,  U 
tbey  find  such  statute  haa  been  '^olated,  and 
that  the  facts  constituting  sach  Tiolstkm  amount 
to  n^ligence  upon  the  part  of  the  master,  and 
that  Budi  n^ligence  was  the  proximte  cause 
ot  the  servant's  injur?,  th^  should  retora  a 
verdict  for  plaintiff. 

3.  Mabtbb  and  Ssbvant  ^=>320,  821— Duxt 

TOWABD  EMPUirtB  OF  CONTBACTOB— COM- 
TBOL  BT  MAffTEB. 

'  Where  an  employer  reserves  the  right  to 
direct  the  manner  In  wbidi  tiie  work  ^all  be 
perftomed  in  any  particular,  or  when  he  under- 
takes to  provide  any  of  the  inatromen  tali  ties 
used  In  the  prosecntioa  of  tbe  work,  he  owes  to 
the  employ^  of  the  contractor  tbe  duty  of  or- 
dinary care  In  directlBg  sudi  mattwa  over 
whidh  he  liaa  retain^  control  or  undertakes  to 
perform. 

4.  Tbxal  «=>290(1)  —  iMSTBTTcnoNs  —  Scr- 

nCtENCT,  • 

Where  instracUona  given,  when  taken  to- 
gether and  considered  as  a  whtde,  hlrly  pre- 
sent the  law  of  the  ease,  they  will  tie  held 
an  Sclent. 

5.  Trial  «s»^{3)  —  InsnracnoiTB  —  Fail- 

VBE  TO  RBQCBCrP—BBVESSAI.. 
Where  the  Instmctions  given  are  correct 
so  far  as  they  go,  and  a  party  desires  an  In- 
struction up<Mi  some  element  of  a  defense  cov- 
ered Iv  an  Instruction,  ha  Aoold  |^«sent  an 
inatmctloii  ambodying  the  alement  which  lie  de- 
sires given,  and  request  that  the  Jury  be  so 
instmcted,  and,  unless  this  be  done,  instruc- 
tions given  will  not  work  a  Teversai  of  the  case. 

Q.  Appeal  and  Ebbob        1064(1, 4)— Habh- 
I,EBS  Erbob— InSTBUCnONS. 
Instructions  exsmined,  and  4eld  to  contain 
no  prejudicial  error. 

7.  Death  ^=309<4)  —  Exoebbivb  Damages  — 
Deatb  of  Sebvant. 
Evidence  examined,  and  heidt  that  the  ver- 
dict for  $30,000  is  excessive  upon  the  facts 
proven,  and  that  tbe  Judgment  should  be  revers- 
ed and  a  new  trial  granted  unless  a  remittitur 
la  filed  for  all  In  excess  of  $20,000.  and  intareat 
thereon  from  date  of  Judgment, 

Ease  and  Miley,  JJ.,  dissenUng. 


EnnHr  from   District  Oonrt,  OUiOmmim 
County;  W.  C.  Grow,  Jndce. 

Suit  by  Urs.  Pearl  Coffey  against  the  Slick 
Oil  Company  and  J.  E.  Gano.  Judgment 
for  plalntllT  against  the  On  Company,  mo- 
tion for  new  trial  overruled,  and  It  brings 
error.  Modified  and  affirmed  on  eoodltloD 
ot  a  remittitur,  and  otherwise  reversed,  and 
a  new  trial  granted. 

Bdw.  H.  Chandler,  W.  A.  Slpe,  J.  P. 
O'Meara,  Thomas  D.  Lyons,  and  Ben  F. 
Bice,  all  of  Tolsa,  J.  H.  Everest  and  B. 
U.  Campbell,  botb  of  OklalKana  City,  and 
Farrar  L.  MeCftlo,  of  TqImm,  for  plaintiff  in 
error. 

Dtfiton,  Kennedy  ft  Hays,  of  Somerset, 
Ey.,  and  Harris.  NowUn  ft  Howell  and  M. 
S.  Singleton,  all  ot  OUalioma  <^ty,  for  dft> 
fendants  in  error. 

HARDY,  J.  Pearl  Coffey  sued  the  Slick 
Oil  Company  and  J.  K.  Oano  for  damages 
for  the  death  of  her  bnsband.  W.  0.  Coffey. 
Judgment  was  for  plaintiff  ae^nst  the  Slick 
Oil  Company,  and,  motion  for  new  trial  be- 
ing oTornled,  tbat  defendant  prosecntes  er- 
ror. • 

Coffey  was  a  tool  sharpener,  and  was  em- 
pl<qred  In  and  about  the  drilling  and  con- 
struction ot  ft  certain  oil  well,  and,  wMle 
so  engaged,  came  to  his  death  by  reason  of 
an  explosion  of  gas  escaping  frmn  the  well. 
It  was  allied  that  defendants  negligently 
and  carelesily  pmnltted  large  volumes  of 
natural  gas  to  escape  from  titw  well  and 
from  the  earth  surrounding,  contrary  to  the 
laws  of  the  state  of  Oklahoma,  to  snch  an 
extoit  that  tlie  atmosphere  snrronndlng  said 
wdl  and  In  the  vldnlty  thereof  became  flU-  * 
cd.  Imprecaated.  and  latnrated  with  na^ 
nral  gas  to  soch  an  extent  as  to  become 
dangerous  to  the  Ufa  and  safe^  of  deceased, 
and  that  defendants  failed  to  use  proper 
care  and  cautloti  to  prevent  tbe  alstence  of 
sndh  condition,  and  that  by  reaaink  ot  such 
negligence  an  explosioii  occurred,  resulting 
In  his  death. 

Tbe  evidence  of  plaintiff  shows  that  three 
separate  flows  of  gas  were  encountered  at 
different  depths,  and  tiiat  tbe  tliird.  which 
amounted  to  as  mocb  as  6,000,000  cubic  feet 
per  24  hours,  was  enoountered  about  12  hours 
befwe  tbe  eiqiloslon. 

[1, 1]  The  oonrt  iiotrDCted  the  jnry.  In  par^ 
agraph  3,  that  the  defense  that  Gano  was  as 
Ind^ndoit  contractor  so  as  to  reltere  the 
suck  Oil  Company  oC  responsibility  for  fail- 
ure to  use  reasonable  care  to  furnish  deceas- 
ed with  ft  safe'place  to  work  was  not  avail- 
able. If  tbe  place  fumlshed  deceased  to  work 
was  rendered  unsafe  and  dangerous  because 
of  a  Tlolatikm  of  the  statutes  of  this  state  In 
allowing  gas  to  flow  without  restraint  for  a 
period  of  more  than  8  days  in  quantities  ex- 
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ceeding  2,000,000  niMe  feet  per  24  hours,  and 
If  they  found  that  sach  law  waa  violated, 
and  that  such  violation  amounted  to  negli- 
gence which  rendered  the  place  In  which 
Coffey  was  required  to  work  unsafe,  and  that 
such  negligence  was  the  proximate  cause  of 
his  death,  then  they  should  And  for  the  plain- 
tiff as  to  either  or  both  of  said  defeadanta 
guilty  of  such  negligence^  This  instruction  la 
said  to  be  lUghly  prejudicial  to  def«idant  be- 
cause there  is  no  statute  whldi  innblbltB  the 
escape  of  gas  from  oil  wells  belxfg  drilled  In 
quantities  exceeding  2,000,000  cubic  feet  for  a 
period  exceeding  3  days,  and  even  if  there  be 
such  a  statute.  It  was  enacted  fw  the  par- 
pose  of  conserving  the  natural  resources  of 
the  state,  and  was  not  enacted  for  the  bene' 
at  of  that  class  of  persons  to  which  deceased 
t>elonged,  and  therefore  did  not  furnish  the 
basis  for  a  cause  of  action  based  ai>on  a 
violation  thereof. 

If  we  assiune  that  defendant's  amtentlon 
as  to  the  purpose  and  meaning  of  the  statute 
is  correct,  still  it  does  not  follow  that  the 
Judgment  should  be  reversed  for  the  giving 
of  this  Instructioo.  PlatntUTs  canse  of  ao- 
ti<m  was  not  based  upon  a  viftotlon  of  the 
statute,  but  was  predicated  upon  a  breadi 
of  the  common-law  duty  of  defendants  to 
furnish  deceased  a  reasonably  safe  place  In 
which  to  perform  his  work,  and  the  case  was 
tried  throughout  on  this  theory.  Plaintiff 
did  not  claim  that  a  violatioD  of  the  statute 
gave  her  a  rl^t  of  actltm,  or  that  compliance 
with  the  statute  was  the  measure  of  care 
owing  by  deCendanta  to  deceased.  TIm  real 
qoestioD  presented  upon  this  phase  of  the 
case  is  whether  It  was  pn^ter  for  the  court 
to  submit  for  consldontion  by  the  Jury  facts 
and  circumstances  which  amounted  to  a  vio- 
latlon  of  the  atatnte  and  leave  it  to  them  to 
Bay  wbethw  uegllgeDCe  had  been  prorea 
Plaintiff's  right  to  reocmr  d^iwnded  npeit 
her  ahowtog  a  dnty  owins  by  defendants  to 
deceased  and  a  negligent  taSXxue  to  pwform 
that  dnty,  reenltlng  In  the  deatlt  of  deceased, 
and  in  detennining  whether  defendants  bad 
exercised  that  degree  at  care,  pmdence,  and 
dillgeaoe  required  of  them  It  was  pn^iwr  to 
submit  all  the  facta  and  dreams  tanoee  sur- 
rounding the  explosion,  «rat  thongfa  by  so 
doing  a  Tiolatloo  of  the  statnto  was  made  to 
appear;  fbr  any  oOier  role  would  require  a 
verdict  upon  less  than  all  ot  the  Acta  The 
passage  of  the  statnto  did  not  affect  the  com- 
mon-law  duty  owing  by  the  master  to  his 
servant,  nor  change  the  liability  arising  from 
a  negligent  breach  thereof  resulting  in  in- 
jury. The  Instruction  did  not  tell  the  jury 
whether  a  violation  of  the  statute  constitut- 
ed negligence,  but  submitted  that  Issue  to 
them.  The  error,  If  any.  In  the  Instruction  Is 
the  reference  therein  to  the  statute,  and  for 
this  reference  to  warrant  a  reversal  it  must 
appear  that  the  Jury  were  misled  thereby  to 
the  ^^ndtoe  of  defendants.  This  could  not 
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have  happened,  unless  the  Instruction  con- 
tained some  Improper  direction  or  unless  the 
court  invaded  the  province  of  the  Jury  in 
some  particular.  They  were  to  decide  wheth- 
er negligence  was  provea.  The  Instruction 
left  It  to  them  to  determine  what  facts  had 
been  established  and  what  effect  these  fiicts 
should  have  on  the  Issue  submitted,  nils 
court,  in  accordance  with  the  great  weight  ot 
authority,  has  announced  the  rule  that  the 
violation  of  a  public  duty  joined  by  law 
for  the  protection  of  persons  or  property 
constitutes  nec^g^ce  per  se  (C,  B.  I.  &  P. 
By.  Co.  V.  Pltchford,  44  OkL  197,  143  Pat 
U46),  and  in  the  case  of  O.,  B.  L  ft  P.  By. 
Co.  V,  Martin,  42  Okl.  SS3,  141  Pat  370,  Add 
that,  in  an  actloa  for  personal  injuries  alleg- 
ed to  have  been  sustained  on  account  of  the 
negligent  operation  of  a  passenger  train, 
proof  of  a  vlolatltm  of  an  ordinance  limiting 
the  rate  of  speed  at  wbidi  passenger  trains 
should  be  propelled  through  the  dty  of 
Ohl^aslia.  was  admlsBible,  althou^  the  ac- 
tion was  not  based  upon  a  violation  of  the 
ordinance,  and  quoted  with  approval  ttom  6 
Thompson  <fa  HegiigmcB,  par.  TO68,  as  fol- 
lows: 

"Where  the  eiddoioe  tends  to  show  that  a 
particular  action  was  prohibited  by  ordmaoce, 
and  tliat  such  violation  contributed  to  the  in- 
jury, then  the  ordinance  is  properly  admitted 
on  the  question  of  aegUgence,  though  not  plead- 
ed, but  the  rule  is  otherwise  where  the  action 
is  founded  upon  a  violatim  of  the  ordinance, 
and  henos  it  Is  necasiary  to  plead  the  ordl- 
naneSb" 

nils  case  presents  a  situation  analogous  to 
that  involved  in  the  Martin  Case  and  In  otlir 
er  cases  where  a  statnto  or  wdlnance  Is  pass- 
ed for  the  protection  of  property  and  where 
a  violation  thereof  results  In  injury  to  a 
pwson.  In  sndi  cases  the  action  by  the  In* 
Jnred  party  Is  not  based  upon  the  statute  or 
ordinance,  but  nevertheless  proof  of  a  viola- 
tioQ  thereof  Is  permitted  as  evidence  tending 
to  establish  negligence^  The  statute  in  ques- 
tion, conceding  the  ccmteotion  that  it  waa  not 
passed  for  the  benefit  of  that  class  of  per> 
sons  to  which  deceased  bdmiged  and  was 
passed  tor  the  benefit  of  the  public  generally, 
has  as  <Hie  of  Its  obJe<l8  the  protection  of 
property,  and  by  analogy  it  may  be  said  that. 
In  an  actim  for  injuries  caused  by  a  viola- 
tion thweof,  proof  of  b\hA  violation  would  be 
evideice  of  negligence.  A  common  illustra* 
tlon  of  the  application  of  this  rule  is  in  cas- 
es where  railroads  are  required  by  statute 
to  fence  their  rl^t  of  way,  or  where  the 
iqieed  of  trains  Is  limited  by  ordinaDce.  In 
case  of  a  statute  requiring  the  right  of  way 
to  be  fenced,  though  the  statute  is  held  to 
be  for  the  protection  of  animals  and  gives 
to  the  owner  thereof  cause  of  action  for  the 
breach  of  duty,  yet  It  is  held.  In  an  action  for 
Injuries  to  persons  arising  from  the  same  de- 
fault, that  wUls  the  failure  to  fans  la  not 
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conclQstre  of  Uabttltr  as  in  case  of  anlnuUs, 
still  an  aedon  will  lie  for  tfa«  peraonal  In- 
jury, and  tblB  brca<di  of  dotj  will  be  airtdence 
of  negl^fence.  Hayea  t<  w««^*if «  Outnl 
By.  Co^  111  U.  S.  32S,  4  9Bp.  Ot  860.  2fl  L. 
Bd.  410;  Union  Padflc  By.  Co.  t.  Hd)onald, 
162  V.  S.  202,  14  Sap.  Gt  «19,  88  L  Ed.  484. 

Thongh  tbe  Instraction  complained  ot  be 
erroneoas,  this  ease  shoald  not  be  reTersed ; 
for  nnder  the  imdlspnted  facts  a  dear  case 
ot  UablUty  was  establlahed.  The  SUck  OU 
Company  employed  Gano  to  diiU  a  well,  and 
by  express  agreement  bonnd  itmit  to  look 
after  the  matter  ot  escaping  gas.  Upon  this 
point  there  was  no  conflict  to  the  eTldence. 
The  ofllcen  ot  Hie  Slick  Oil  Company  admit- 
ted on  the  witness  stand  their  doty  to  loc^ 
after  escaping  gas,  and  admitted  they  had 
foiled  to  do  «a  It  was  also  shown  that  this 
condition  coold  hare  been  corrected  and  the 
premises  made  reasonably  safe  by  ttie  use 
of  pr<^>er  methods  which  were  commonly  us- 
ed for  that  purpose.  No  Issoe  Is  made  as  to 
the  death  of  deceased  resutting  from  the  ex- 
plosion. The  erldence  of  plalntUT  tended  to 
show  that  as  much  as  10,000,000  cnble  feet 
per  24  hoars  mis  escaping,  and  the  verdict 
of  the  Jnry  fimnd  that  to  pomlt  2,000,000 
cubic  feet  per  24  honrs  to  escape  tor  more 
than  3  days  was  n^gence,  and  they  woold 
have  cotalnly  fonnd  the  escape  of  a  largw 
amotmt  to  be  ne^grace.  It  therefore  clear- 
ly  appears  that,  had  no  refferanoe  been  made 
to  the  statute,  the  verdict  of  the  jnry  npoo 
the  qnestion  of  n^lgenoe  woald  not  llk^ 
have  been  different  Ttie  prejadlce,  If  any» 
In  this  Instruction  consists  In  the  fact  that 
the  court  withheld  from  consideration  by  the 
Jnry  the  third  flow  of  gas,  amounting  to 
5.000,000  cubic  feet,  and  this  was  error 
against  the  plaintiff. 

(3]  There  being  no  dl«mte  that  the  SUck. 
Oil  Company  had  absolute  contrcd  of  all  of 
that  part  of.  the  undertaking  whicb  related 
to  the  handling  of  escaping  gas  and  the  8t<^ 
ping  or  restricting  the  flow  thereof,  and  be- 
ing bound  by  Its  original  duty  and  by  express 
agreement  with  Gano  to  handle  this  danger- 
ous element  of  the  undertaking,  its  duty  to 
Coffey  in  that  particular  was  precisely  the 
same  as  though  it  bad  originally  undertaken 
the  WOTk  of  drilling  the  well  without  the  in- 
tervention of  any  other  person,  and  the  in- 
struction was  not  erroneous,  In  that  It  with- 
drew from  the  Jury  the  question  as  to  wheth- 
er the  well  was  b^g  drilled  by  an  independ- 
ent contractor.  When  an  employer  reserves 
the  right  to  direct  the  numner  in  which  Uke 
work  shall  be  performed  In  any  partienlar, 
or  when  he  undertakes  to  provide  any  of  the 
Inst rumeDtali ties  used  in  the  prosecution 
thereof,  he  owes  to  the  contractor  and  his 
empk^dB  the  duty  of  ordinal^  care  In  direct- 
big  such  matters  over  which  he  retains  omi- 
trol,  or  nndertakes  to  perform.  Roddy  t. 
Ua  Paa  By.,  104  Ma  384,  Iff  8.  W.  1112.  12 


Lu  B.  A.  740,  24  Am.  SL  Besk-333;  At«asta 
ft  E.  B.  Oo.  V.  Elllian.  78  Oa.  234.  4  3.  E. 
165;  Stewart  t.  Harvard  College,  13  Allen 
(Mass.)  68;  liske  Superior  Iron  Co.  v.  Erick- 
son,  Adm'r,  38  Mich.  402,  33  Am.  Bep., 
423;  Country  v.  Globe  Woolen  Co.,  56  N. 
T.  124,  15  Am.  B^  387;  Conghlln  t.  The 
Rheola  and  another  (G.  O.)  10  WeA.  826; 
Whittaker's  Smith  on  Negligence,  H  173, 174. 
From  the  undUpnted  facts  the  court  would 
have  been  Justified  In  instructing  the  jury 
that,  so  far  as  the  duty  to  look  after  the 
escaping  gas  was  concerned,  no  such  relation 
existed.  Oklahoma  City  Const.  Co.  v.  Pep- 
perd.  4S  Okl.  m,  140  Fac.  1084 

[4,  S]  In  paragraph  No.  4  of  the  <diarge 
sDbmittiug  tbe  aoestlon  as  to  whether  de- 
fendant Gano  was  an  Indepoodent  contractor 
the  court  made  no  reference  to  the  defense  of 
coDtrlbntoiy  negUgence,  or  of  assomption  of 
TiA,  and.  becanse  of  tliiB  omlstdon.  It  Is  urg- 
ed that  the  InstnioUon  is  err<neous  In  that 
It  excluded  these  defenses  from  consideration 
hy  the  Jnry  and  pwmltted  a  recovery  against 
the  SUck  Oil  Company,  even  thoui^  It  bad 
made  a  ooatract  with  Gano  to  look  after  the 
matter  <rf  escaping  gas.  If  this  last  ob- 
JectUm  to  the  tnatructlon  It  Is  meant  that  the 
court  excluded  trosn  the  Jnry  the  considera- 
tion of  the  question  whether  Gano  was  bound 
by  the  contract  to  look  after  the  escaping 
gas,  then  there  was  no  error ;  for  thwe  Is  no 
evidence  In  the  record  to  which  our  attention 
has  been  called  raising  such  an  Issue.  As  we 
understand  counsel,  the  pttot  Intended  to  be 
urged  is  that  Gano  was  an  Independent  c<hi< 
tractor,  even  thongji  the  SUck  Oil  Conqiany 
had  undertaken  by  contract  witti  falm  to  look. 
after  the  matter  of  escajdng  gaa  tldB  prop- 
oidUon  has  bem  suffldwtly  eonaldcced.  Ujh 
on  the  other  p<rint  It  appean  (bat  In  oOier 
parts  oC  the  diarge  tb»  court  undertook  to 
submit  these  defenses,  and  If  tte  instructions 
given  were  correct,  Otat  was  snffldoit.  It 
Is  not  neceesary  Oiat  eadi  and  every  para- 
graph  of  the  instructions  embody  all  the  Law 
of  the  case,  but  It  wlU  be  soffieleat  U,  whan 
the  instmctlons  are  taken  together  and  con- 
sldered  as  a  whole,  ttiey  fairly  present  the 
law  of  the  cum.  Ponea  Caty  lee  Oo.  t.  Bob* 
ertMn,  16»  Paa  1111;  nhlrirwsaw  GompL  Oa, 
V.  Bow,  47  OkL  tm,  149  Pae:  116&  In  par- 
agraph No.  8  the  iDiy  wera  told,  In  sub- 
stance, that  plaintiff  oookl  net  recover  If  de- 
ceased was  guilty  of  contrlbntory  negligence 
as  exjrialned  in  the  InstmctlonB,'  <w  Oiat  it 
was  due  to  risks  assnmed  by  him.  In  para- 
graph  No.  2  the  defoise  of  assumption  of 
risk  was  submitted.  Na  0-B  comeUy  defln- 
ed  eontrUmtwy  netflgence,  snd  In  No.  6  the 
oout  again  Instmctod  ths  Jury  that  plaintiff 
oooM  not  recover  if  deoenaed  waa  guilty  of 
ooDtrlbotory  nnUwics  as  defined  in  other 
instmctlitts,  or  had  assamed  the  risks  Inci- 
dent to  hit  employment  as  elsewhere  stated 
In  the  dtargft  No  farther  or  additional  io- 
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structlotis  were  regoested  b/  plaintiff  in  er- 
ror on  either  of  these  defenses,  and  it  Is  not 
contended  that  they  were  not\  correct  as  far 
as  they  went ;  the  error  b^ng,  as  It  la  claim- 
ed, that  the  Instructions  given  faU  to  direct 
the  Jury  that  deceased,  in  addition  to  assuin- 
log  such  risha  as  were  ordinarily  Incident  to 
his  employment,  also  assumed  extraordinary 
risks  In  case  the  same  were  obvlovs  or  w»e 
known  to  and  appreciated  by  him,  and  gave 
the  Jury  do  specific  direction  in  the  event 
they  foand  deceased  had  been  guilty  of  con- 
trlbatory  negligence.  If  plaintiff  In  error  de- 
sired to  have  any  partlcalar  elonoit  of  the 
defense  of  assumption  of  risk  submitted  to 
the  Jury  whidi  had  bem  overlooked  by  the 
court,  It  was  their  duty  to  call  this  omisstoo 
to  the  attention  of  the  court  so  that  an  <^ 
iwrtunlty  ml^t  have  be&a  given  to  correct 
the  error,  and  to  this  end  they  should  have 
presented  an  Instruction  embodying  the  prin- 
ciple which  they  desired  glvm  and  request 
that  the  Jury  he  so  instructed,  and  not  hav- 
ing done  this,  and  the  Instruction  complain- 
ed of  being  correct  as  for  as  It  goes,  and  be- 
ing erroneous  only  by  reason  of  its  failure  .to 
embrace  some  element  of  the  defense  sulHnlt- 
ted,  the  alleged  error  will  not  work  a  rever- 
sal of  the  cause.  Ferris  et  aL  v.  Shandy 
(not  yet  officially  reported)  174  Pac.  1060,  and 
cases  dted;  Seay  et  al.  v.  Plunkett,  44  Okl. 
794,  145  Pac.  Great  Western  Goal  ft 

Coke  Ca  t.  Malone,  39  OkL  093.  136  Pac 

[I]  The  court  Instructed  the  Jury  that  the 
burden  of  proof  was  upon  the  plaintiff  to  es- 
tablish her  case  by  a  prep<mderance  of  the 
evidence,  and  that,  befwe  plaintiff  could  re- 
cover, alie  must  first  establish  negllgoice 
against  ttie  defeodants  and  establiah  the  fur- 
ther fact  that  such  negUgnce  was  the  prox* 
Imate  cause  of  the  death  of  the  deceased,  and 
in  the  event  she  foiled  to  sustain  thia  bur- 
den of  proof,  she  could  not  recover,  and,  aft- 
w  giving  a  correct  deflnltioo  of  contributory 
negligence,  instmcted  the  Jury  in  two  sepa- 
rate paragra[^  that  plaintiff  could  not  re> 
cover  if  deceased  was  guilty  of  contributory 
negligence.  While  the  conrt  did  not  say  In 
specific  words  that,  if  deceased  had  been 
guilty  of  contributory  negligoice,  the  Jury 
should  return  a  verdict  for  the  defendants, 
it  did  say  that  In  such  event  the  plaintiff 
could  not  recover,  and  we  are  nnable  to  see 
liow  tile  Jury  could  have  misunderstood  their 
duty  in  the  premises  or  have  been  misled  by 
the  follure  of  the  court  to  give  such  specific 
dlrectlrai. 

Instruction  No.  6  submitted  the  theory  of 
plaintiff  that  deceased  was  In  the  ooploy- 
ment  of  both  defendants,  and  even  if  the 
ctmtentlon  of  plaintiff  In  error  be  correct 
diat  this  parngraiA  waa  ccntradictory  to  oth- 
er Instmctlons  given,  no  predndlce  1b  abown. 
Under  the  undlspated  fkcts^  plaintiff  in  er- 
ror owed  to  deceased  the  duty  to  famlrti  him 


a  renson^ly  safe  place  fa  which  to  work, 
and  there  is  evidence  reasmaUy  tending  to 
show  negligence  In  this  respect,  and,  tike  vtf- 
diet  ct  the  Jury  bdng  against  Slick  Oil  Com- 
pany, no  prejudice  resulted. 

[7]  The  verdict  was  for  980,000.  The  meas- 
ure of  damages  which  lAalntiff  was  entitled 
to  recovtf  was  for  the  pecuniary  loss  8U»- 
talned  by  her  and  the  three  mrvlving  chil- 
dren of  deceased,  aged,  respectively,  9,  7,  and 
4  years.  The  deceased  was  35  years  of  age, 
and.  according  to  the  American  Mortality 
Tal^es,  had  an  expectancy  of  32%  years. 
The  occupation  In  which  he  was  ogaged  was 
a  hazardous  one,  and  the  mortality  tables 
were  not  baaed  npmi  such  hazardous  occupa- 
tions. It  is  a  matter  of  ooounoo  knowledge 
tliat  steady  emidoyment  at  the  trade  or  oc- 
cupation In  which  he  was  engaged  la  uncw- 
tain.  Tbe  past  history  of  the  oil  industry 
shows  that,  wlien  oil  has  be«i  f^nnd  in  a  lo- 
cality, extensive  operations  are  immediately 
ivosecnted.  fninlshing  eiiu>l(^ment  to  per- 
sons skilled  In  thftt  kind  of  work ;  that,  when 
such  work  is  completed,  soch  persons  are 
without  emiH<^mait  of  the  character  la 
which  deceased  was  engaged  antU  oil  is 
found  In  other  localities,  during  which  time 
employm^t  must  be  found  at  some  other  oc- 
cupation. Deceased's  past  history  was  not 
different.  He  had  moved  to  Koitncky,  to  II- 
UboIb,  and  to  Oklahoma,  no  doubt  for  the 
purpose  of  securing  employment  In  his  line 
at  wwk,  and  at  times,  when  ont  of  employ- 
meat  as  a  tool  dresser,  engaged  in  ottkw  occu- 
pations. At  one  time  he  was  engaged  as  a 
fireman  on  a  railroad.  A  part  of  deceased's 
earnings  would  necessarily  have  befen  ex* 
pended  for  his  own  maintenance,  Indnding 
food,  clothing,  and  such  amonnts  as  are  usu- 
ally spent  by  men  of  his  age  and  occupation 
for  thdr  personal  comfort  and  convenience. 
Hie  measure  of  damages  being  compensatory 
only,  we  believe  the  verdict  is  excessive^  Au- 
thorities may  be  cited  pro  and  con  sustaining 
a  verdict  for  $30,000  and  holding  such 
amount  to  be  excessive,  but  each  of  the  cases 
turns  upon  the  particular  focts  Involved,  and 
a  coniparlsoa  with  the  facts  here  can  serve 
DO  ustful  purpose.  Where  it  dearly  aiOMftrs 
that  the  Jury  luu  committed  Kone  palpable 
error  or  scted  upon  some  Improper  bios,  In- 
fluoiiee,  or  prejudice,  or  have  dearly  mistak- 
en tba  rules  of  law  by  whlcSi  damages  are 
to  be  regulated,  tbe  verdict  may  be  set  aside. 
St  L.  ft  Sl  r.  By.  Ca  V.  Hodge,  63  Okl.  427, 
167  Paa  09.  And  where  a  verdict  is  exces* 
sive  for  any  oi  the  reasmia  stated,  tbe  8n- 
prMtte  Court  may  direct  a  rereraal  of  the 
cause  or  give  the  plaintiff  the  option  to  re- 
mit Oie  amount  htid  to  be  exceesive  and  al- 
low the  Judgment  as  modified  to  stand.  SL 
U  ft  S.  F.  By.  Oo.  V.  Hart.  46  OU.  600;  148 
Fa&  486;  Mteonrl,  O.  ft  O.  Ry.  Oa  v.  Park- 
er, 00  Okl.  491. 151  Pac.  325  ;  8L  ft  3.  F. 
By.  Oo;  V.  Hodg^  siqira. 
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B^er  of  tike  opinion  that  the  jnry  has  err- 
ed in  Bome  one  of  the  particDlarg  named,  and 
that  the  verdict  Is  clearly  In  excess  of  any 
flum  that  coald  be  based  rxpoa  the  Idea  of 
compensation,  bat  being  equally  convinced 
that  a  case  of  UaUltty  Is  clearly  shown.  It  Is 
therefore  ordei«d  that,  If  plaintiff  will  file  a 
remittltnr  for  all  in  excess  of  the  sam  of 
¥20,000,  and  Interest  thereon  from  the  date 
of  the  verdict,  within  30  days  from  receipt 
of  the  mandate  her^  by  the  trial  court,  the 
Judgment  as  thus  modified  will  be  affirmed; 
otherwlm  the  judgment  will  be  xenrened,  and 
a  new  trial  granted. 

SHARP,  C.  J.,  and  TCRNEE,  OWEN, 
BRETT,  and  TISINGER,  JJ.,  concur. 
RAINEY,  J.,  concurs  In  oomdnsioii. 
EANB  and  iXtUSY,  JJ.,  dissent. 


SMITH  ft  iB*tmBUSH  &UOH.  00.  v. 
HUYCEBetal.  (No.  0180.) 

(Si^reme  Court  of  Oklahoma.  Oct  20.  1918. 
On  Palitlao  for  Behening  Jan.  28,  lOUL) 

(Syllabus  by  the  Oomrt.) 

1.  DiSUBAHCl    ©=»B80(2)  —  t>UTT  OT  BUTKB 

—Sales— InsuBANCE  nx  Bdtbb— t^oss. 
Where  by  the  terms  of  the  contract  of  sale 
it  is  the  duty  of  the  vendee  to  keep  the  property 
insured  for  the  benefit  of  tbe  Tetid<»r,  and  tbe 
vendee  takia  out  a  pdi^  in  his  own  name,  and 
does  not  assign  it  or.  make  It  payable  to  the 
vendor  and  a  loss  occurs,  such  agreement  cre- 
ates an  equitable  lien  in  favor  of  the  vendor 
upon  the  proceeds  of  the  policy  of  Insurance  for 
the  balance  of  the  purchase  pries  mnslidng  un- 
paid at  the  time  of  the  loss. 

On  Petition  tot  Rehearing. 
(A4mt»at  8yU&h»9  H  BauM  Staffs 

2.  COBPOBATIONS     «»560(4)  —  BccErvxB  — 

Tnui  TO  Pbopebtt. 
A  receiver,  taking  possession  of  property, 
holds  It  by  the  same  right  and  titie  as  that  ot 
corporation  In  receivership,  subject  to  all  liens 
and  eguitieB  created  by  operation  of  law,  or  by 
act  or  eontract  ot  corporation,  wbidi  existed 
against  property  at  time  «C  hit  appointment. 

Kane,  J.,  dissenting. 

Error  from  District  Court,  Oredc  Oonnty; 
Geo.  W.  Clark,  Judge. 

Suit  1^  the  American  National  Bank 
against  the  Southwestern  Bedding  Company, 
In  wbidi  Waldo  Huycke  was  apptHnted  re- 
ceiver, and  in  which  the  Smith  ft  Furbush 
MacUne  Company  died  a  petition  ct  Inter- 
vention,  Jodgmoit  against  Intervener,  and 
It  brlnga  errw.  Bev««d  and  remanded, 
wiOi  Instroctlons. 


Geo.  Lk  Bnvke^  at  Sapvlpa,  ll»r  tflAlnttff  la 

enw. 

J.  B.  llfller,  of  Sapdlpa,  for  detedmntt  in 

error. 

HARDT,  J.  Smith  ft  Fnrtinsh  Machine 
Company  sold  certain  madilnery  to  the 
Southwestern  Bedding  Company,  a  corpora- 
tion, of  Sapidptt,  and  at  the  time  of  sale, 
entered  Into  a  contract  with  the  purchaser 
by  whl^  title  thereto  was  retained  until 
folly  paid  for,  and  by  which  the  purc^ser 
agreed  to  keep  the  machinery  insared  in  the 
name  of  Smith  ft  Furt>ush  Machine  Company. 
At  the  suit  of  the  American  National  Bank, 
a  receiver  was  appointed  for  the  assets  of 
the  Sonthweetem  Bedding  Con^Hiny,  who 
operated  the  property  from  June  S,  1814.  to 
Angmt  «,  1014.  when  the  tAaat,  Including  the 
nadtilnwy  meotloBed,  was  destroyed  by  Are. . 
On  Hay  21,  1015,  Smith  ft  Furbush  Machine 
Company  filed  a  petition  of  intervention  in 
tbe  proceedings  wherein  a  receiver  had  been 
appointed.  The  property  was  covered  by 
Insurance  which  was  paid  to  tbe  receiver. 
Smith  ft  Furbush  Machine  Company  claimed 
an  equitable  Hen  vpon  the  proceeds  of  the 
Insurance  tor  the  amount  of  their  Indebted- 
nesB,  which  claim,  waa  denied  by  the  dourt 

[1]  There  appears  to  be  no  doubt  from  an 
examination  of  the  record,  that  the  machin- 
ery was  taken  aver  by  the  receiver  and  that 
tbia  insurance  collected  covered  said  proper^. 
Insurance  bad  originally  been  taken  out  by 
the  Sonthweatem  Bedding  Oonquny  for  its 
own  benefit  and  was  continued  in  force  by 
the  receiver.  The  court  found  that  the  In- 
surance did  not  cover  the  Interest  of  platntUF 
in  error,  and  it  is  contended  that,  because 
the  interest  ot  plaintiff  In  error  was  not 
insured,  the  Judgment  of  tbe  court  was  tl^t 
and  should  be  affirmed. 

It  la  a  weil-estaWiahed  rule  that  when,,  by 
the  terms  of  a  mortgage,  it  is  'the  duty  of 
file  morl^gor  to  keep  the  property  insured 
for  the  benefit  of  the  mortgagee,  and  the 
mortgagor  takes  out  a  policy  in  his  own  name 
ai^  does  not  assign  it  or  make  it  payable  to 
the  mortgagee,  and  a  loss  occurs,  such  agree- 
ment creates  an  equitable  Uoa  in  favor  of  the 
mortgagee  to  the  extent  of  tbe  mortgage  In- 
dtijtednees  upon  tbe  mmny  due  under  tbe 
policy  of  Insttrance;  and  tfala  ia  tme^  eran 
though  the  mortgagee  imder  the  power  con- 
tained in  the  mortgage,  In  default  of  Insur- 
ance by  the  mortgagor,  may  Insure  the  prop- 
erty at  the  expeom  of  the  mortgagor. 
Wheeler  r.  B^aeton^  ft  Traders'  Ina  Ca.  101 
U.  8.  438^  25  Ed.  1065;  Chipnum  et  al  v. 
Canoll  et  al.,  68  San.  168,  35  Paa  UOO,  25 
Lk  R.  A.  305;  ^itna  Ins.  Co.  v.  Thompson,  68 
N.  H.  20,  40  AtL  386.  78  Am.  St  Rep.  552 ; 
Hyde  v.  Hertford  Fire  Ins.  Co.,  70  Neto,  S03, 
07  N.  W.  620, 113  Am.  St  Rep.  706;  4  Joyce, 
Ins.  I  8583;  4  Coolsy's  Briefs  Ins.,  3703;  14 
R  a  L.  I  686.  title  "Innirancfe"  This  rule 
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Is  andlcaUtf  to  an  agFeeaneiit  br  r  Tendee  to 

insure  for  tbe  benefit  of  his  vendor.  Grange 
mu  Ca  T.  Western  Assor.  Ok,  U8  UL  396, 
9  N.  B.  274;  Cromw^  t.  Brooklyn  Fire  Ins. 
Co.,  44  N.  Y.  42,  4  Am.  641. 

Applying  ttila  rule  to  the  case  at  Imut,  the 
Smith  A  Forbnah  Machine  Company  was 
cDtuled  to  an  equitable  Ilea  upon  the  pro- 
oeeds  of  the  policy  of  insurance  for  the 
balance  of  the  purchase  price  remaining  un- 
paid at  the  time  the  prcqierty  was  destroyed 
by  fire  and  tbe  judgment  of  the  court  was 
wnng.  and  Is  ttierefore  reversed  and  re- 
manded, with  Inatractiims  to  eiUer  Judsmeaat 
in  accordance  with  Uie  views  herein  ax:- 
piessed. 

On  Fetltlfm  for  Behearlng. 

HARDT,  G.  J.  On  petlti<m  for  rehearing 
'  It  Is  again  urged  that  it  does  not  appear  that 
tbt  property  aolA  by  the  Smith  ft  Furbodi 
Madtine  Omnpany  was  In  possession  of  the 
recover  at  the  time  of  the  Are  which  destroy- 
ed the  property  of  tbe  Sonthweetem  Beddmg 
Con^mny.  Upon  a  re-eKaminatlm  of  the 
record  we  adhere  to  tbe  original  contdoatMi 
that  the  property  warn  taken  poseearion  ol  by 
tbe  receiver,  and  was  in  his  p(»8e8slon  at  tbe 
time  of  the  fire  which  destroyed  tbe  plant  of 
tSue  Southwestern  Bedding  Company. 

Our  attention  is  called  to  a  statement  In 
the  opinim  that  the  i»operty  was  insured 
at  the  time  tbe  recover  was  an^cdnted  and 
tbat  the  receiver  kept  the  Insurance  In  fnca 
This  statement  Is  not  strletlj  aecnrat& 
Wbiea  the  receiver  was  aivoiated  the  Inaor* 
anoe  thai  in  .twree  was  canceled,  and  the 
recover  procored  a  policy  in  his  own  name 
as  receiver  upon  all  tbe  property  of  tbe 
bedding  company  in  hie  poaBeaslon,  imandlng 
that  puictiased  fnnn  the  Smith  ft  Pnrtnidi 
Bfochlne  C(»npany.  This  does  not  altO'  the 
ooQfdDslon  readied,  recover  was  tbe 

rfpiesentatlve  at  the  court,  and  hdd  the 
IMopertgr  tta  the  beoeflt  of  the  debtor  and  all 
credttm'  In  vnjfortioa  to  their  revectlve 
mtereets.  At  the  tlipe  the  Smith  ft  rnxbnsb 
Uadilne  Oonvany  mM  tiia  priqwrty  «o  the 
Soothwestern  Bedding  Company,  a  written 
eootract  was  exeented.  In  irtdch  title  ihweto 
was  reserved  imtU  the  property  was  fully 
paid  tar,  and  this  contract  was  dnly  filed 
with  the  register  of  deeds  and  oonaatated  a 
Uen  npon  the  pmpialy.  An  addiUonBl  cove- 
nant in  the  eoi^ract  required  the  pnrdiaan', 
the  Soathwestem  Bedding  Oonqmny,  to  keep 
the  propnty  insored  for  the  benefit  of  the 
Bdltf,  the  Smith  ft  BHirtnuh  Mwdilne  Onn- 
pany.  It  would  lie  Ineoncelvalte  that  a  court 
of  equity  should  take  property  of  a  creditor 
Into  its  custody,  not  as  a  rqiresentatlve  of 
the  debtor  alone^  bat  of  all  the  creditors  as 
well,  and  that  I9  tike  act  of  taking  charge 
thereof  in  an  ^Sort  to  preaerve  Ote  rights  of 
all  partiea  it  should  expose  the  proper^  to 
destruction  wttboot  making  provUon  fbr 

0»nr  otlwr 
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ortmprsisallec  Oa  parties  Intended  thsitfn 
acoording  to  their  reflective  intarests. 

[I]  When  the  receiver  took  poesesslon  of 
the  pnqierty,  be  bdd  it  by  the  same  right 
and.  titles  and  by  no  other,  as  that  of  ttie 
Southwestern  Bedding  Gompany,  subject  to 
all  liens.  pmfiaOeB,  and  equitlMb  whether 
created  bgr  oporatlMi  of  law  or  by  the  act  or 
omtract  of  the  corporation,  irtdch  existed 
against  the  property  at  the  time  of  his  ap- 
pointment Ardmore  National  Bank  V.  BrlRs 
Machinery  ft  Supply  Co^,  20  Okl.  427,  fH  Fac: 
633,  2S  L.  B.  A.  CK.  S.)  1074. 129  AnL.St  Sep. 
747, 16  Ann.  Oas.  133;  lAwscm.  Beoeiw, 
Warren,  84  OkL  M.  124  Pac.  46.  42  L.  B.  A. 
(N.  SO  188,  Ann.  Caa.  19140^  m  So  that, 
when  he  htsured  the  proper^  In  Us  own 
name  as  recelvw,  ttie  Insurance  was  ected 
for  the  benefit  of  the  amna  and  creditors  ac- 
cording to  their  respective  Interesta  therein 
and  liois  thereto ;  and,  a  loss  having  occurs 
red,  Om  Smith  ft  Fuzhusb  Machine  Conipany 
was  entitled  to  a  lien  upon  the  proceeds  of 
the  Insurance  to  the  extent  of  th^  upon 
the  pn^rtgr  destroyed,  and  UUs  lien  was 
superior  to  the  dalm  asaerted  by  the  Ameri- 
can National  Bank.  Gnmoiwett  v.  Basttm 
ft  A.  Tranv.  Go.  <a  a)  86  F«d.  BSL 

The  petmoo  f»r  lebearing  la  oracraled. 

KANX^  3^  dlassntSi 
BABSISON,  J«  absenL 


OOPB  T.  enATO.   (Ziow  A-SSIT.) 

(Crimhial  Court  of  Appeals  of  OUshoma, 
Vtto.  2,  1S1&    Rehearing  Dnled  Jan. 
2S,  1819.) 

(BfUahM  b9  tU  Oomrt) 

1.  Gbiuinal  Law  ^s»086(1)— CoirmrnAirGv— 

CUHUUTIVB  BVID£NCB. 

Wboi  a  notion  for  cMitiiinaiiee  la  laterposed 
npon  the  ground  of  tbe  absence  of  matoiai  wit- 
nesses, and  the  record  discloses  the  fact  thst 
the  testimony  of  such  witnesses  would  be  como- 
lative,  this  court,  as  a  general  rule,  will  not  in- 
terfere with  the  order  of  the  trial  court  over- 
ruling sudi  motion, 

2.  CBnaNAL  Law  ^USdO^AFFBAir-Snr- 
nciKHOT  or  Byidbmcok. 

Where  there  is  competent  evidmce  in  the 
record  from  which  the  Jury  could  rationally  con- 
dode  that  the  crime  has  been  committed  as  al- 
leged, and  tbat  the  defwdant  is  guilty  there<^ 
a  verdict  wiU  not  be  disturbed  upon  the  ground 
that  it  is  contrary  to  the  eridcsice. 

8.  CsiuinAi.  Law  <s»1171(1)— Habmless  Bb- 
BOB— Remabks  or  CoiriTTT  Attobkbt. 
Where  objection  was  made  to  the  argument 
of  the  county  attorney,  and  the  court  promptly 
sustained  said  objection,  and  there  was  no  re- 
quest to  withdraw  sodi  remarfca  from  As  oob- 
sideration  of  tiie  jury,  and  the  lemarks  of  tlw 
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county  Bttorsej  an  not  made  alMatorj  srtmBdc 

for  ravexsai,  bat  an  agparoitly  impn^,  this 
court  vill  not  reverae  or  modi^  a  Judgment  of 
conviction  tlierefor,  where  It  ia  apparent  from  a 
consideration  of  the  entire  record  that  the  de- 
fendant was  in  no  wise  prejudiced  thereby. 

i,  CBuunxL  Law  «s>1218— Convionoir— Ssn- 

TKNCE. 

Ail  persons  convietwl  of  a  felony  In  thia 
state  may  be  sentenced  by  the  trial  jndge  to 
serve  the  term  for  whidi  the  jury  has  convicted 
either  in  the  state  penitentiary,  located  at  Mc- 
Alester,  or  in  the  state  refornmtoryt  located  at 
Granite,  in  the  diaerefeion  ot  tto  trial  jndge  paaa- 
Ing  Mtttenoe. 

6.  CaiuiHix  Law  ^1130(5)  —  Assionubhtb 
OF  Ebbob— Citation  or  Autbobitib8— Be- 

TIKW. 

It  is  necessary  tot  counsel  for' plain tifb  In 
ecror,  not  tmly  to  aamrt  error,  but  to  support 
their  contentions  br  both  argomant  and  the 
altatlan  of  aothoiities.  Where  this  is  not  done, 
and  it  la  amiarait  tiiat  the  defendant  lias  been 
deprived  of  no  fondamental  rights,  this  court 
will  not  search  Hie  boobs  for  authorities  to  sup- 
port the  mere  assertion  that  due  trial  oonrt  has 
wred> 

Appeal  trom  District  Court,  Ouater  Oo«n- 
tjr ;  Thomas  A.  Edwards,  Judge. 

Clifton  was  convicted  <tt  grand  iarcray, 
and  he  appeals.  Affirmed. 

D.  W.  Buckner,  of  £nld.  Dor  plalatilt  in  er- 
ror. S.  P.  Freeling,  Atty.  Gen.,  and  B.  Uc- 
Ulllan.  AssL  Att7.  Gen.,  tot  the  State. 

HAt60N,  X  Ollfton  Cope  wwb  omiTScte^ 
In  the  district  eonrt  oC  Custer  county,  Okh,  ot 
Uie  cEtme  ot  geand  larcoiy,  In  lliat  he  stole  a 
saddle  bidonglng  to  one  Henry  Flett.  ^nie 
saddle  was  taken  from  Englewood.  Kan.,  and 
carried  into  Custer  county,  Okl..  where  tt  was 
found  In  the  possesnloa  o<one  Homer  Dodder, 
a  tBLoaer  who  lived  nenr  the  dty  of  COlnttxi, 
Okl.  Mr.  Dodder  bad,  stme  time  before  the 
discovery  of  the  saddle,  purchased  same  .from 
Mr.  Cope,  who  lived  in  the  town  of  Gage,  Okl., 
about  12  miles  from  E^iewood,  Kan.  Mr. 
Pletz,  the  owner  of  the  saddle,  lived  at  the 
town  of  Knowles,  Okl.,  about  15  miles  west  of 
Gage,  and  about  22  mUea  southwest  oi  Engle< 
wood,  Kan. 

t1]  The  first  alleged  error  relied  upon  for 
reversal  of  this  Judgment  la  tbat  tlie  court  re- 
fused to  grant  a  conttnuance  on  account  of 
absent  witnesses.  It  Is  admitted  by  counsel 
In  the  brief  for  plaintiff  In  error  that  the  tes- 
timony of  the  absent  witnesses  was  cumula- 
tive, and  this  fact  clearly  appears  from  the 
record,  because  other  witnesses  were  used  by 
defendant  who  testified  to  the  same  state  of 
facts  that  the  affidavit  for  continuance  shows 
was  expected  to  be  proved  by  the  absent  wit- 
nesses. That  the  court  under  such  drcnm- 
Btances  did  not  commit  error  In  refusing  a 


eonOmuiDtt  ia  beld  In  the  foae-irtDg  cum 
BeOuH  T.  Bmot  8  OkL  Gr.  «!,  ISB  Pacs,  flSS 
Bom  v.  States  8  OkL  Or.  2M,  12T  Paa  87S 
UbAfldd  V.  Stlteb  8  OU.  Cr.  IM,  196  Fu. 
TOT,  4S  L.  R.  A.  (N.  S.)  m 

[1]  It  la  n»t  contuided  that  the  oonrt  err- 
ed In  refusing  to  peremptorily  instruct  to  ac- 
quit the  degendnnt  Tbis  aeslgnment  ot  oror 
may  be  properly  considered  in  connection 
with  the  assignment  that  the  evidence  is  In- 
sufficient to  sustain  a  eonvlcttoi,  and  the 
Judrnnt  dkould  tbonSore  be  set  aside.  We 
have  carefully  examined  the  evidence  in  this 
case.  It  is  unneeeaBBty  to  «ater  into  a  dis- 
cusslon  of  the  same,  because,  under  repeated 
holdings  of  this  court,  it  1b  only  necessary 
to  determine,  where  qoeaUons  of  thla  kind 
are  raised,  whether  or  not  there  Is  any  evi- 
dence in  the  record  trom  wltidi  the  Jury 
could  zatlohally  .conclude  that  the  larceny 
was  committed  as  allegied,  and  that  the  de- 
fendant Is  guilty  tbere^.  laie^  are  numer^ 
ooa  ciFcanutanoeB  and  facta  testified  to  by 
the  witnesses,  both  In  chief  and  oo  rebuttal, 
that  indicate  tilearly  the  guUt  of  this  defend- 
ant oi  the  crime  <diarged,  and  under  sndi  cir- 
cumstances this  court  will  not  set  aside  a 
Judgment,  equciaUy  after  Its  approval  by  the 
trial  court,  where  Qie  same  question  waa 
raised  upon  motion  for  new  trial.  See  Oaten* 
dorf  V.  State,  8  Okl.  Or.  362,  128  Pac.  143; 
Caple  V.  SUte,  3  Okl.  Cr.  621,  lOS  Poc.  618; 
Bishop  V.  State,  9  OkL  Cr.  175,  330  Pac.  1173. 

[3]  The  argument  of  the  county  attorney  is 
also  complained  of,  but  the  record  shows  that, 
when  this  argument  was  objected  to,  the 
court  promptly  sustained  the  objectlcm  of  de- 
fendant's counsel.  There  was  no  further 
request  by  said  counsel  to  withdraw  the  re- 
marks from  the  Jury.  The  remarks  were  not 
such  as  are  made  grounds  for  reversal  by 
statute,  and  while  we  believe  them  to  have 
been  improper,  In  view  of  the  fact  that  the 
punishment  for  the  offense  committed  was 
fixed  at  five  months'  Imprisonment,  we  can- 
not believe  that  the  defendant  was  seriously 
harmed  thereby.  Apparently  they  bad  very 
little  weight  with  the  Jury,  and  in  no  way 
prejudiced  the  defendant 

[4]  It  is  also  contended  that  the  court  err^ 
ed  in  not  sentendng  .defendant  to  the  state 
penitentiary  In  accordance  with  the  verdict 
of  the  Jury.  Such  verdict  (wovlded  five 
months'  Imprisonment  In  the  penitentiary. 
The  court  sentenced  defendant  to  five  months' 
imprisonment  tn  the  state  reformatory,  lo- 
cated at  Granite.  Section  7  of  chapter  217, 
Session  Laws  of  Oklahoma  1913,  apparently 
authorises  the  trial  judge.  In  passing  sentence 
in  felony  cases,  to  either  soitence  convicted 
persons  to  imprisonment  at  the  state  peniten- 
tiary or  at  Imprisonment  at  the  Oklahoma 
state  reformatory,  except  where  the  defend- 
ant iB  convicted  of  certain  crimes  (not  Includ- 
ing grand  larceny)  as  therein  noted  In  said 
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section.   It  wu  certainly  not  prejndldal  to 

the  defendant  tbat  he  be  Imprtsoned  In  the 
state  refonnatory,  Instead  %f  the  state  penl< 
tentlary.  nils  aaslgnment  of  error  is  frlro- 
lonsL 

[1]  Other  alleged  errors  are  cmnpUlned  o£ 
Matters  are  asserted  to  be  prejudicial  to  this 
defendant  by  his  coansel,  without  the  dtatiMi 
of  a  single  fintbority  to  support  same.  The 
entire  brief  does  not  contain  the  citation  of  a 
single  case  to  sui^rt  a  single  contentl<Hi  ad- 
vanced In  behalf  of  this  defendant  He  was 
energetically  defended  In  the  trial  court  by 
the  same  counsel  who  represents  him  here, 
and  we  are  inclined  to  the  belief  that,  if  au- 
thorltlee  had  existed  to  support  numerons 
contentions  -relied  upon  by  counsel,  the  same 
would  have  been  Incorporated  In  his  brief. 
ThlBCOurt  has  repeatedly  warned  counsel  rep- 
resenting plalntlf&i  In  error,  upon  whom  exists 
the  burden  of  ccairlnclnK  this  court  tbat  the 
trial  court  has  by  Its  actions  and  rulings  prej- 
udiced the  substantial  rights  of  a  convicted 
person,  that  it  is  necessary,  not  only  to  assert 
error,  but  to  mpjfort  the  contentions  made  by 
both  ai^ument  and  autiM^tles.  Wh»-e  this 
la  not  ioae,  and  It  is  apparent  that  the  de- 
foidant  has  bera  deprived  of  no  fundamental 
rights,  this  court  will  not  search  the  iKx^a 
for  authorities  to  suppc^t  Uie  mere  assertion 
tbat  counsel  makes  of  error.  The  crowded 
condition  of  our  docket  renders  It  practically 
Impossible  to  do  so.  We  are  constrained  to 
state,  however,  the  defendant  In  this  case  Is 
to  be  congratulated  that  the  punishment  In- 
flicted 1b  bo  wholly  disproportionate  to  the 
offense  committed.  Few  states  provide  a 
minimum  punlshm^t  for  grand  larceny  at 
Imprisonment  for  leee  than  one  year. 

The  Judgment  of  the  trial  court  Is  affirmed. 

DOTLB^  P.  J.,  and  ARMSTRONG,  J,,  con- 
cor. 


McGLATOmnT  r.  STATIL  (No.  A-3n7.) 

(Oriniinil  Court  of  Appeals  of  Oklahoma.  Jan. 
26,  1019.) 

1.  HoHioiDK  «ss»276,  8S2(^— AppkaXi-Skut- 
DDBNat-QDKsnoN  n»  Jusr-SumoiKii- 
OT  ow  BnmncB. 

In  a  homldde  case,  where  tbne  Is  evldeoce 
supporting  the  theory  of  th«  state  that  the  de- 
fendant did  not  act  In  self-defense,  and  also 
evidence  supporting  the  tbeory  of  the  defendant 
that  he  acted  in  self-defense,  it  Is  tbe  ezclusive 
province  of  the  jury  to  det^roiiDe  whicb  is  the 
correct  tbeor;,  and,  having  done  so.  If  tbe  in* 
structions  of  tbe  court  properly  present  the  law 
of  the  case,  this  court  will  not  disturb  tbe  ver- 
Act  rendered. 

«a»ror  ether  eaeea 
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2.  IifRBUonoif*. 

Tbe  instmctioas  given,  and  the  InstTUCtlonR 
requested  and  refused,  carefully  considered,  and 
tibe  giving  of  said  instruction^  and  the  refusal 
to  ^ve  such  requested  instructiaaa,  foond  free- 
dom pr^udidal  error. 

(Additional  Byllahut  by  Eiitorial  Staff.) 

3.  HOAUCIDK  ^»127— IHOICTIIENT  AMO  IMFOB- 
UATION  «=»191(4)— MOBOBB. 

An  informatioo  for  murder,  vbicb  alsO  In- 
cludes tbe  crime  of  manslaughter  in  the  first 
degree,  which,  after  alleging  the  venae  and  time,, 
charged  that  defendant  Monioualy  and  with 
premeditation  fatallx  shot  deceased,  contrary 
to  the  statutes,  etc,  was  saffldent  against  de- 
murrer. 

4.  CBMiifAL  Law  ^»829(1>— Rbqubsted  In- 

BTBU0nOH%— GXVBN  ImBTBUCTIOHB. 
The  refusal  of  requested  instrvctions  was- 
not  error,  where  tbe  principles  contained  therrin 
were  given  In  the  general  InstructioBs  of  tte> 

court 

5.  CBIUinAL  Law  «=>S22(1)— iHBXBUCTXOKfr- 
iHBTBUCnON  A8  A  WHOU. 

Instructions  must  be  considered  as  a  whole.- 

Appeal  from  District  Court  Badt^  Conn* 
ty;  W.  H.  Brown.  Judse. 

Joe  MoCaat^i^  was  convicted  of  saan- 
slangbter  in  ttw  first  degree,  and  he  appeals' 

See,  also,  162  Pac  1136. 

A.  L.  Beckett  of  Okmulgee,  and  H.  U. 
Carr,  of  Pauls  Valley,  for  plaintiff  In  error. 

S.  P.  FreellDg,  Atty.  Oen.,  snd  B..UcHU- 
Iftn,  Asst  Atty.  Oen.,  for  laie  State 

ARMSTRONG,  J.  The  plaintiff  In  error,. 
Joe  M<iCaatchey,  hereinafter  designated  d^ 
fendant  was  informed  against  for  the  mnr^ 
der  of  Oolumbua  Hess,  convicted  of  man- 
slauB^ter  In  the  first  d^ree,  and  sentoiced 
to  conflnemoit  in  the  penitentiary  at  -hard- 
labor  for  the  tram  of  four  years.  To  re- 
verse the  Judgment  rendered,  the  defendant 
prosecutes  this  appeaL 

Tbe  (barging  part  of  tbe  lnfbmiatl<Hi  Is  as- 
follows: 

"That  Joe  McC^tchey  did.  In  Haskell  connty 
and  in  the  state  of  Oklahoma,  on  or  about  the 
21st  day  of  December,  in  the  year  of  our  Lord 
one  ftousand  nine  hundred  and  thirteen,  and 
anterior  to  tbe  Kuraaentment  hereet  commit  the 
crime  of  murder,  in  the  manner  and  form  as 
follows,  to  wit: 

"Tbe  aaid  defendant  Joe  McClatehcf ,  in  said 
state  and  county  then  and  there  bebg,  did  then 
and  there  unlawfully,  willfully,  and  felonioasly, 
without  authority  of  law,  and  with  a  premedi- 
tated design  then  and  there  to  effect  the  death- 
of  a  human  bring,  to  wit  Gc^mbus  Hess,  shoot 
and  diBCharge  a  leaden  bullet  from  a  oertaiA 
loaded  pistol  which  he,  tbe  said  Joe  McOatcbejr, 
then  and  there  bad  and  held  in  bis  hand,  into 
the  body  of  blm,  the  said  Ctdumbos  Ben,  then 
and  tliere  and  thereby  Inflicting  npam  Hie  body 
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■of  him,  tha  nld  OolinibiH  Hess,  a  certain  mor- 
tal wifiuid,  of  wUdi  tike  Mid  Oolainbiw  Heas  did 
then  and  tfa«ra  die,  oratrary  to  tlie  form  of  the 
statutes  in  sndi  cases  made  and  prorided,  and 
-acainst  tbe  peace  and  dignltr  of  the  state." 

The  defendant  demurred  to  the  Infbmia- 
tlon,  wbldi  donnrrer  Vas  overruled,  and  an 
-exception  saved. 

Tbe  evldoiee  In  this  case  la  Tefnarkable 
for  the  evldwt  effort  «f  cadi  of  tbe  wlt- 
■nessea  on  eadi  side  of  the  case  to  tfell  tbe 
«xact  truth,  and  with  tbe  reaaltt  not  often 
-found  in  cases  of  this  character,  the  entire 
-evidenoe  is  almost  without  serious  conflict. 

The  undisputed  evidence  is  ttiat,  on  a  Snn- 
•day,  sevraal  of  tbe  friends  of  tbe  defend- 
ant, including  tbe  deceased,  at  the  Invlta- 
■tton  of  the  defendant,  gathered  at  the  home 
■of  tbe  dvtoidant  to  Indolge  In  straog  dxlnl^ 
"Which  aacb  of  fliem,  wltb  one  exception,  did 
to  the  eztnt  of  beoconlng  more  or  less  in- 
toxlcated.  The  deceased  concluded  that  om 
of  the  assembled  guests  of  the  d^endant, 
-tX  Bf.  Wilson,  bad  not  satDciently  Indulged, 
-and  cursed  and  abused  the  said  Wilson,  and 
thereupon  Wilson  and  deceased  engaged  In 
a  fight  in  tbe  bonae  ot  the  defendant,  and 
'Were  told  by  tbe  defendant  that  it  tliey. 
Wilson  and  deceased,  wanted  to  fight,  to  go 
'oot  into  tbe  yard,  wbldi  WUaon  and  de- 
ceased, and  others  indndlng  defendant,  did ; 
that  Wilson  and  deceased  clinched,  and  some 
-one  hollered  that  Hess  bad  a  pistol,  and 
■thereupon  the  defendant  ran  iq;>  and  took 
■tbe  pistol  from  Heas ;  that  Hess  cut  Wilson 
•with  bla  kniJCeb  and  thereupon  Wilaoa  drew 
•out  his  knife,  and  that  Hesa  and  Wilson  were 
-standing  thwe  ready  for  further  combat, 
when  tbe  defendant  donanded  of  ^maim  bla 
knlf^  whidi  Wilson  sarrendrnd  to  Oie  de> 
lendant;  and  tiiat  the  defendant  then  de- 
manded of  Hess  bis  knife,  wbidi  Hesa  re- 
fused to  i^ve  up  and  defied  the  defendant, 
.and  tbe  defendant  continued  to  demand  of 
Hess  bis  knife,  and  thereupon  defendant  with 
Hea^  pistol  eibot  down  oa  the  ground  near 
Heas*  ftet,  and  Hen  curaed  and  defied  the 
-detaidant,  and  defndant  ccmtfiraed  to  ad* 
vance  on  Hess  and  to  demand  of  hlra  bis 
"knife,  and,  shortly  after  the  first  sliot  was 
fired,  another  shot  was  fired  by  tbe  d^ttid- 
ant,  wbldi  caused  tbe  almost  instant  deatu 
^  Hess. 

It  was  also  testified  by  the  deflondant  tlurt, 
Inst  before  he  flred  tbe  shot  Ibat  canned  the 
death  of  Hess.  :^88  hinged  at  defsodant 
with  bis  knife  and  cut  bis  (defudanf s) 
dothing,  and  that  he  (defendant  was  fi»eed 
to  ahoot  in  8c3f-defettse,  and  theae  statements 
•of  the  defendant  were  corroborated  In  part 
1^  other  witnesses. 

Other  witnesses  testified  that,  Just  before 
fbo  fatal  Bbot  was  fired,  Ote  hands  of  tbe 
-deceased  were  banging  down  by  his  side,  and 
■ttaat  be  was  retreating. 

It  was  also  In  evidencev  wltbont  oontra- 
^ction,  Qiat  prior  to  tbe  dlfflcnlty,  ibat  re- 


1^ 

suUBd  In  tbe  death  of  Vbf»  deoeaaed,  that 
defendant  and  deceaaed  wm  good  friends 
and  aaeodatea. 

The  defendant  excepted  to  many  par^ 
gra^s  of  the  instructions  ^ven  by  the  court 
and'  to  the  lefosal  of  tbe  court  to  give  in- 
structions requested,  which  said  Inatructlons 
given,  and  requested  Instructions  refused,  we 
deem  unnecessary  to  insert  herein. 

WlChln  the  time  provided  by  law.  the  de- 
f«idant  filed  a  motion  for  a  new  trial,  wbl6h 
was  beoixU  overmled,  and  exceptions  saved. 

[I]  We  have  carefully  considered  the  in- 
formation, and  as  It  avers  every  element 
of  tbe  offense  diarged — which  Includes  man- 
slaughter  in  the  first  degree,  the  crime  of 
which  ttie  defendant  was  convicted— and  In- 
formed the  defendant  of  tbe  durge  be  was 
to  meet,  we  are  of  tbe  opinion  that  the 
court  did  not  err  In  overruling  the  demurrer 
tiiereto.   Section  S746.  Revised  Laws. 

[1]  It  Is  earnestly  ai^ed  by  the  defendant 
that  tbe  verdict  of  t3ie  Jury  Is  not  snffidently 
supported  by  tbe  evidmce,  and  with  this 
contention  we  cannot  agree. 

Tbe  defendant  admits  tbat  be  killed  Hess 
at  the  tlme^  place,  and  in  the  manner  aver^ 
red  in  the  Information,  and  ttiere  Is  evidence 
that  In  killing  Hesa  he  acted  In  atif^defense^ 
and  there  Is  also  evidence  tending  to  show 
tbat  the  defendant  was  tbe  aggressor  In 
bringing  on  the  dlfflcalty,  and  tliat,  when 
killed,  ^as  was  retreating  froon  tbe  de- 
fendant Oonsequently  two  theories  were 
presented  to  tbe  Jury  by  toe  evidence,  and 
it  was  tbe  ezetostve  province  of  tlie  Jury  to 
determine  which  theory  was  the  correct  one, 
and,  the  Jury  having  found  agafautt  the  the- 
ory of  the  defendant,  that  be  acted  In  self- 
defense  in  killing  Hen,  there  bdng  evi- 
dence, though  in  conflict  to  support  the  ver- 
dict, if  the  Jury  was  pnv>erly  instructed  as 
to  the  law  of  the  case,  tide  cotnt  win  not 
disturb  the  verdict  rendered. 

it,  4,  91  We  have  carefully  considered  the 
Instructions  given,  and  tbe  instructions  re- 
fused, and  are  of  the  opinion  tbat  the  coart 
did  not  commit  prejudicial  error  in  glvlag 
tbe  said  Instmctlona,  and  in  refodi^  to  glvb 
the  Instructions  requested.  It  la  true  that 
some  paragraidw  of  the  Instructions  given  are 
sooMwhat  Involved,  bat,  when  considered  aa 
a  whole,  tbey  correctly  state  the  law  of  tbe 
caae,  and  do  not,  aa  contented  t^^  tlie  de- 
fendant, tend  to  mislead  tbe  Jury  or  im- 
properly instruct  tbem  aa  to  the  law  of  self- 
defense. 

'  "The  InstmctlonB  mast  be  considered  as  a 
whole."  Updike  v.  State,  9  OU.  Gr.  134,  130 
FB&  llOT. 

"Where  the  iastnictiottB  of  the  court,  con- 
sidered as  a  whole,  fully  and  fairly  present  the 
law  of  the  caae  and  are  not  InconsiBtent,  they 
are  withoat  error."  Bill  Mutt  V.  State,  8  Ohl. 
Or.  m  128  Paa  165. 

The  requested  Instructions  refused  con- 
tained prtodples  aC  law  given  In  tbe  general 
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InstrnctlonB  of  Qw  court,  and  hence  were 
properly  refosed. 

"It  is  not  eiTDr  for  tlie  trial  conrt  to  refuse 
to  ^ve  a  reqaested  Instruction,  although  It  may 
Im  a  correct  statemmt  of  the  law,  If  the  prin- 
dples  thereiB  contained  have  already  been  glren 
in  the  g«ieral  InBtnictioDs  to  the  jury."  Frank 
Manning  t.  State,  7  Okl.  Gr.  367,  123  Pac. 
1029;  Tom  Spacer  v.  State,  6  Okl.  Or.  7,  118 
Pac.  224;  Ed  Smith  t.  State,  6  Okl.  Or.  282, 
114  Pac.  SCO;  John  Boutcber  t.  State,  4  Okl. 
Cr.  576,  111  Pac.  1006;  Ed  Ryan  v.  State,  8 
OkL  623,  12»  Pac.  685;  Davis  Miller  t. 
State,  »  OkL  Cr.  fiS.  ISO  Paa  813. 

ITpoD  a  thorough  rerlew  of  the  motion  for 
a  new  trial,  we  are  of  the  opinion  that  the 
court  did  not  err  in  OTerruUng  the  motion. 

Finding  no  pre|udicial  error  In  the  rec- 
ord, the  Judgment  of  tbe  trial  court  la 
afBrmed. 

DOYI^E,  F.      and  MATSON,  J.,  concnr. 


WTLCOX  T.  STAm  (Na  A~2SS».} 

(Criminal  Court  of  A|;^>eBla  of  Oklahmna.  Jan. 
2S,  lOm) 

(Sylldbm  by  tk*  OtmrKi 

1.  OtaxatAL  Law  «=>10e&(10)  —  Appbai.  — 
GaSB-MAD»— Vauoitt. 

A  case-made  must  be  settled  and  signed  by 
the  Judge  who  tried  the  case,  and  where  a  case 
was  tried  by  one  Judge,  and  the  case-made  is 
signed  and  settled  by  another,  and  no  showing 
ia  made  as  to  inability  of  the  trial  judge  to 
do  BO,  such  case-made  is  a  nullity. 

2.  CBntiitAL  Law  «=3>1102— AmAZ^In yAun 
Cass-  Madk— DisiassAL. 

Where  the  appeal  is  attempted  to  be  taken 
by  case-made  alone,  and  such  case-made  is  a 
nnllity,  because  not  settled  and  aigned  aocordiag 
to  law,  upon  proper  motion  by  the  state,  such 
case-made  will  be  stricken,  and  the  appeal  dis- 
missed. 

Appeal  from  District  Court,  Greer  County; 
B.  W.  Higglns,  Judge. 

T.  B.  WUcox  was  convicted  of  crime,  and 
be  appeals.  Appeal  disnilssed. 

J.  Q.  A.  Harrod,  of  Oklahoma  City,  ft>r 
plaintiff  In  error. 

S.  P.  Freellng.  Atty.  Gen.,  and  B.  McMillan, 
Asst.  Atty.  Gen.,  tor  the  State. 

MAT  SON,  J.  In  this  case  the  Attorney 
General  has  filed  ttie  following  motion  to 
strike  the  case-made  and  dlaralBS  the  an^: 

"Comes  now  S.  P.  EVeding,  Attorney  General, 
by  R.  McMillan.  Assistant  Attorney  General, 
and  moves  the  court  to  strike  the  pretended 
caae-made  in  the  abovewtitlBd  cause  f^m  tbe 


docket  of  tile  court;  and  la  dtamlM  the  attempt 
ed  appeal  herein,  for  liie  fUlowfaig  reaaoos: 

"Because  the  record  shows:  That  the  trial  ct 
this  case  was  had  before  and  Judgment  roidered 
by  R.  W.  Higgina,  the  regular  Judge  of  tbe 
Fourth  judicial  district  of  the  state  of  Okla- 
homa, who  was  ei>ecially  assigned  by  the  Su- 
preme Court  to  hold  a  term  of  tbe  district  court 
in  Greer  consty,  Oklahoma,  at  the  time  that 
this  said  ease  was  tried  In  said  district  court. 
That  under  and  Iqr  vlrtne  of  aeetlon  5244,  Ber. 
Laws  1910,  it  was  and  became  ttie  dnty  of  the 
said  R.  W.  Hlgdns,  trial  Jndge.  Co  certify,  sign, 
and  settle  the  case-made  upon  appeal  in  this 
cas&  But  the  record  shows  (pages  345,  346) 
that  tbe  said  case-made  was  certified  to,  signed, 
and  settled  by  T.  P.  Clay,  the  regular  judge  ot 
the  Eighteenth  judicial  district  of  the  state  of 
Oklahoma,  of  which  district  Greer  ooun^  fonns 
a  part,  and  it  doea  not  appear  from  aaU  ca— 
made  that  tbe  said  R.  W.  Hlggins,  Judge  pre* 
siding'  at  the  trial,  had  died  between  the  timo 
of  trial  and  tiie  certifying  to  said  case-made,  or 
that  the  aald  R.  WL  Hlg^s  was  out  of  office  or 
absent  from  the  state  of  Oklahoma,  or  for  any 
othtt  reason  was  unable  to  sign  and  settle  said 
casemade  on  the  3d  day  of  February,  1917,  tbe 
day  said  case-made  was  certified  to,  rigned,  and 
settled.  And  the  Attorney  General  cfmtends 
tiiat  by  reason  of  the  provMou  ot  aeetf  im  6248^ 
Ber.  Laws  1910,  some  of  tbe  caosea  ^baw 
enumerated  must  have  ezisfeed  before  any  othm 
than  the  trial  Judge  is  permitted  to  sign  and 
settle  the  case-made  in  a  criminal  cause,  and  the 
Attorney  General  further  contends  that  the  pre- 
tended case-made  in  this  caae  was  never  certified 
to,  signed,  and  settled  according  to  law,  and 
that  tb^  pretended  case-made  filed  on  appeal 
herein  la  no  case-made  at  all,  and  that  tliis 
court  baa  no  Jnriadiction  to  entertain  the  at- 
tempted appeal  herein,  becaose  the  same  is 
attempted  to  be  taken  whcdly  by  case-made  witb 
petition  in  error  attadied,  and  there  la  jio  proj^ 
er  authenticated  transcript  of  the  record  mad* 
by  the  court  clerk  of  Oreer  county,  Oklahoma. 

"Wherefore  the  Attorney  General  prays  that 
the  said  pretended  case-made  berdn  be  stricken 
from  the  docket  of  tbia  court  and  that  the  ath 
tempted  appeal  be  diamiased  for  want  of  jorl^ 
diction  by  this  court  to  entertain  the  same." 

The  plaintiff  In  error.  In  response  to  the 
motion,  admits  the  allegatloas  of  the  sauie, 
but  attempts  to  avoid  a  dismissal  of  this  ap- 
peal because  of  tbe  mistake  of  the  court  re- 
porter in  having  the  wrong  Jodge  certi^  to 
the  case-made,  and  also  because  It  Is  contend- 
ed that  the  court  clerk  of  Greer  county  certl- 
fted  to  a  transcript  of  the  record  for  appeal 
and  attached  same  to  the  case-made,  and  de- 
livered same  to  tbe  defendant  for  the  purpose 
of  filing  the  same  In  this  case,  and  that  said 
appe<tl  should  not  be  dlsmlsaed,  because  tbe 
defendant  has  meritorious  gnmnds  for  a  re- 
versal of  the  Judgment,  and  aK>arCTt  InJoe- 
tlce  will  be  occasioned  by  reason  of  the  dio- 
mlssal  of  this  appeal. 

[1,2]  An  examlnatioD  of  the  record  shows 
that  the  motion  of  the  Attorney  General  to 
dismiss  la  well  takoi.  TUa  la  ao  aroeal  by 
case-made,  and  not  by  branscript.  Airtrong-h 
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It  Is  ecntandod  In  bOoM  of  the  ptalttdff  im 
error  tbat  a  truucript  of  the  reeord  wu  pr»- 

pared  and  certified  to  by  the  court  clerk  of 
Greer  couoty,  the  cooDty  In  which  thla  case 
was  tried,  and  delivered  to  the  defendant  for 
the  purpose  of  filing  same  In  this  coart,  snch 
a  transcript  was  not  filed  In  this  court,  and 
the  purported  case-made  certified  to  by  a 
Judge  who  did  not  try  the  cause,  without  a 
proper  showing  of  the  Inability  of  the  trial 
Judge  to  certify  to  the  same.  Is  a  nuUlty. 
Nothing  has  been  filed  In  this  court,  therefore, 
to  confer  Jnrlsdtction  upon  the  court  to  bear 
and  determine  thla  cause  upon  Its  merits. 
The  only  Jurisdiction  the  court  bu  nntfer 
the  drcnmetances  to  to  dismiss  the  at^ieaL 
Sections  S244  and  624S,  Berlsed  Laws  1010; 
Town  of  Onymon  t.  Triplett  (No.  lOOlT, 
Sup.)  1T7  Pac  570,  not  yet  offidaUy  reported ; 
Brown  v.  Marks,  48  Okl.  Til,- 146  Pat  707; 
Scott  V.  State,  4  Okl.  Cr.  667. 
The  appeal  is  dismissed. 

DOYLE.  P.  and  ARU8TR0NG,  3^  OOD- 
cor. 


ROBINSON  T.  8TATBL   (No.  A-2QU.) 

(Criminal  Gourt  oi  Appeals  of  Oklahoma.  Feb. 
1.  1910.) 

fSyOahut  by  the  Court.) 

1.  HouioinE  *3>842— CoifTnmoiT— Dbcbk^ 

OOMPLAXIIT. 

where  a  detaKtant  la  i^aeed  an  trial  tor 
Biuder  and  oonTleted  dl  maa^uthtor  in  A* 
second  degree,  he  cannot  lecally  b*- 
cauae  conTictsd  of  a  kaa  crime  than  ttw  eridanoa 
shows  Urn  to  have  bean  gnflty  of. 

2.  CuiaNAL  Law  ^1178— Faiz-ubx  to  As- 

OUS— AaSIOHlfEinS— CONSIDEBATIOH . 

Errors  aarigned  in  the  petition  In  error,  but 
not  argued  fn  defendant* a  brief,  will  be  regard- 
ed  aa  abandoned,  and  wUl  not  be  considered, 
unless  such  errors  as  are  not  argued  In  defend- 
ants brief  present  fnadamental  emr. 

8.  Pesjddioiai.  Ebbob. 

Upon  a  full  consideration  of  the  errors  ar- 
gued in  defendant's  brief,  It  la  found  that  no 
prejudicial  error  Interreued  In  his  trial. 

(AdtUHongl  SyBsbai  by  Editorial  Staff^i 
4.  HomoiDK  «a»2B5(8)  —  MAHguvoHTD  xn 

teCOKD  DEOEBB— SutTTOIMOT  OT  BTXDBNOB. 

Evidence  held  to  sustain  a  conviction  «C 
naualanghtcr  In  the  second  degree. 

Appeal  from  District  Ooort,  Pittsburg 
Conn^;  R.  W.  Hlgglns.  Judge. 

G.  W.  Robinson  waa  convicted  of  man- 
slaughter In  the  second  degree,  and  he  ap* 
peals.  Affirmed. 

A.  C.  SeweU  and  Carl  Monk.  boUt  ot  Mc- 
Alester,  for  plaintiff  In  error. 


a  F.  Freelhw.  Atty.  Gen.,  and  a  McBIU^ 
Ian,  Aaat  Atty.  Oen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error. 
G.  W.  Robinson,  hereinafter  referred  to  as 
defeudant,  waa  by  loformatlon  prosecuted 
for  the  murder  of  WUl  Cully,  convicted  of 
manslaughter  In  the  aecond  degree,  end 
sentenced  to  confinement  In  the  penitentiary 
for  two  years  at  hard  labor.  To  reverse  the 
Judgment  rendered,  the  defoidaut  prosecutes 
this  appeal. 

No  question  la  raised  by  the  defendant  as 
to  the  sufficiency  of  the  Information. 

[4]  The  material  evidence,  other  than  that 
of  the  defendant.  Is  that  the  deceased,  on 
the  morning  of  Uie  tragedy,  went  Into  the 
bart>er  shop  in  which  the  defendant  was 
employed,  and  used  abusive  language  to  the 
defendant,  to  which  the  defendant  replied 
In  like  language,  end  directed  the  deceased 
to  leave  the  barber  fiMp,  and  that  about  1 
o'clock  of  the  same  day  the  deceased  return- 
ed to  the  barber  shop  and  renewed  the  alter- 
cation with  the  defendant  and  drew  a  pis- 
tol upon  him,  but  did  not  attempt  to  shoot 
the  defendant,  and  thereupon  the  defoidant 
armed  himself  with  an  automatic  pistol,  and 
the  deceased  retreated  to  an  adjoining  room 
to  the  barber  shop^  known  oa  the  tailor  shop : 
that  deftodant  grabbed  another  and  larger 
pistol  than  the  one  he  had,  and,  with  the  two 
pistols  In  Ma  hands,  called  upon  deceased  to 
come  out  of  the  tailor  shop,  saying  that  the 
deceased  was  a  coward  If  he  did  not  come 
out;  that  there  was  an  open  door  between 
the  barber  shop  and  the  tailor  shop ;  that 
something  was  heard  to  drop  In  the  tailor 
shop,  and  that  afterwards  a  pistol  was  found 
on  tike  floor  of  the  tailor  shop;  that  the  de- 
ceased came  to  the  door  betweoi  the  barber 
shop  and  Uie  toUor  sboi^  and  was  attnnpt- 
Ing  to  apoloe^  to  the  defendant  when  tiie 
deiCendant  shot  the  deceased,  setting  bis 
dotblng  afire,  from  die  effects  oi  which  shot, 
and  within  a  few  hoars  after  being  shot,  the 
deceased  died;  that  an  examination  of  the 
dothlng  of  the  deceased  disclosed  that  the 
deceased  was  not  armed  with  a  pistol  at 
the  time  he  was  shot 

Then  waa  also  evidence  to  show  that  die 
dbaracter  of  the  deceased  as  a  man  of  peace, 
was  bad,  and  that  the  Aamcter  of  the  de- 
fendant, aa  a  man  of  peace  and  oniet,  was 
good. 

The  foregoing  evidence  as  stated,  is  large- 
ly corroborated  by  the  evidenoe  of  the  de- 
fendant, and  varlea  Uttie  therefrom,  but  In 
additicm  the  defendant  testified: 

"Tbat  he  did  not  want  to  be  killed  or  to  kill 
the  deceased;  that  he  (defendant),  was  scared 
and  eidted;  tiiat  he  thought  he  would  knock 
the  arm  of  the  deceased  down,  and  that  when 
he  hit  at  his  arm  the  gun  went  and  he 
(defMidant)  did  not  know  what  he  waa  d<^Dg; 
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and  &aX  at       Umu  be  tfuntht  d«eeMi4  warn 
to  shoot  Um." 

It  is  nrgently  InslBted  by  the  defendant 
thaf'the  verdict  of  the  jury  Is  contrary  to 
law  and  the  evidence,  and  Is  not  sustained 
by  the  evidence,"  and  with  this  contention 
we  cannot  agree,  as  the  evidence  not  only 
warrants  the  verdict  rendered,  bnt  was 
snfflcimt  to  have  anstalned  a  conviction  of  a 
higher  offense  than  manslaughter  In  the 
second  degree,  the  offense  of  which  the  de- 
fendant was  found  guilty. 

We  are  of  the  opinion  that,  eliminating  all 
the  evidence  In  the  case  other  than  that  of 
the  defendant,  his  evidence  was  sufficient  to 
at  least  support  a  conviction >>t  manslaughter 
in  the  second  degree.  Certainly  tiie  dtfend- 
ant  cannot  say  that  the  jury  did  not  con- 
strue the  evidence  as  teTorably  as  possible 
to  him,  and  resolved  every  possible  donbt 
In  his  favor. 

[1]  In  an  Information  ft>r  murder,  man- 
slaughter In  the  second  degree  ts  Included, 
and  die  defendant  cannot  rightfnlly  complain 
that  he  was  convicted  of  a  less  offwse  than 
was  authorized  by  the  erldence. 

[2. 3)  We  have  carefully  considered  the 
parts  of  the  given  InstmctlcHis  complained  of, 
and  are  of  the  opinion  that  the  said  instruct 
tlons  of  the  court,  talien  as  a  wh<de,  correct- 
ly state  the  law,  and  are  as  favorable  to  the 
defendant  as  he  bad  any  rlgbt  to  expect. 

Requested  Instmctlona,  numbered  respec- 
tively 1,  2.  3,  and  4,  refnaed  the  court, 
we  think  were  properly  refused,  because 
said  Instructions  numbered  2  and  4  are  cov- 
ered In  the  general  instmctlons  of  the  court, 
and  said  Instructlona  numbered  1  and  8  do 
not  correctly  state  dia  law  of  the  ease  under 
die  evidence. 

Having  omsidered  all  the  errora  a^ed 
In  defendant's  brief,  and  finding  that  no  in<e1- 
udlclal  error  intervened  in  Us  trial,  and  the 
entire  record  showing  that  he  had  a  fiiir 
and  impartial  trial,  that  under  the  evidence 
thq  defendant  might  liave  been  rightfully 
convicted  of  a  hltfier  offense  Hian  he  was, 
the  judgment  of  the  trial  court  la  afllrmed. 

DOYIiE,  P.       and  HATSON,  3^  concur. 


STATE  V.  JOHNSON.   (No.  A-284e.) 

(Crimlosl  Court  «(  Appeals  d  OUaboma.  FA. 
1,  1»19.) 

(BytUtua      tha  Oamrt.l 
OAvmo  «»68(V— OvmrsEs— SxAT  Hachzhb. 

A  slot  nadilne  whteb  deUvera  an  artlde,  the 
sale  price  of  which  is  tiie  deposited  fa  tiie 
machine,  and  fa  addition  thereto  sometimes  de- 
livers cortain  trade  diedn  rangisg  fa  qnantltj 


(OU. 

and  nine  fan  2  to  20  timas  tba  vnbw  of  tbe 
eofa  depoaltad.  and  also  fadicata*  beiore  oMih 
play  what  tin  madune  will  deliver  on  that 
particular  play,  but  does  not  indicate  what  will 
be  delivered  on  any  Bubsegoent  play,  Is  prohibit- 
led  from  being  aet  up  and  operated  in  a  place  of 
bnsineea  under  sectliHU  4  each  of  diapter  128, 
Session  Laws  1918,  and  diapter  28,  Searioo 
Laws  1910. 

Appeal  from  County  Court,  Coal  County: 
G.  If.  Tbreadgin,  Judge. 

O.  A.  iiOauoo.  was  acquitted  fa  tfie  county 
court  of  Goal  county  q£  tlio  offense  of  settfas 
up  and  operating  a  slot  machina  fa  violatioa 
of  law,  and  tbo  State  appeals  on  a  resored 
question  of  law.  QneiAlon  dedded  fa  favor 
of  tlw  Stato. 

S.  P.  PreeUng,  Atty.  Gen.,  R.  tfcKlUan, 
Asst  Ady.  Gen.,  and  G.  T.  Balls,  Co.  Atty., 
of  Coslgate^  toe  the  State. 

MATSON,  J.  This  is  an  appeal  taken  by 
the  state  of  Oklahoma  from  tbe  county  court 
of  Coal  county  upon  a  qoe^on  of  law  reserv- 
ed by  the  st^te  for  decision  by  this  court  In 
tbe  trial  of  one  O.  A.  Johnson,  who  was 
charged  by  Information  as  follows: 

"That  said  G.  A.  Johnson  did  willfully,  know- 
ingly and  unlawfully  set  up  and  operate  in  his 
place  of  business  on  the  Main  street  and  at  tbe 
comer  of  Main  street  and  Ohio  avenue,  Coal- 
gate,  Oklah(Hna,  a  slot  macbine  for  the  purpose 
of  having  tiie  same  and  aUewfag  the  same  to  be 
played  by  otbaca  lOr  oioiiv,  property,  dw<^ 
credits  and  repieswrtattves  of  vafae  contrary  to 
the  fona  oC  atstotssfa  sndi  «ssm  made  and 
provided,  snd-  agafast  tks  pesos  and  dignitr  «< 
tbe  state." 

At  the  conclusion  of  the  state's  evidence, 
the  court  gave  the  Jury  a  peremptory  instruc- 
tion to  acqnit  tbe  defoidaut.  because  tbe  ev- 
idence was  Insnffldait  to  sustain  a  conviction. 
To  this  action  of  the  court  the  state  reserved 
an  exception,  and  here  contends  that  the  trial 
court  erred  fa  instructing  the  Jury  to  acqnit 
the  defendant ;  tbe  state  contending  that  tbe 
crime  charged  fa  the  Information  was  clearly 
made  out  by  the  state's  evidence. 

The  statute  upon  which  this  fafomtatloD 
fa  based  reads  as  follows: 

"Any  person  who  sets  up,  operates  or  eon- 
duets,  or  who  pmslts  to  be  set  up,  operated  ae 
conducted  fa  cf  about  his  place  of  bosfae*. 
wbetiier  as  owBer*  onployd  or  ageut,  any  slot 
macbfae  for  tiie  purpose  of  havfag  or  allowing 
the  same  to  be  played  by  others  for  money, . 
property,  checks,  credits  or  any  repreoentatlTe 
of  value  shall  be  deemed  guilty  of  a  misdemean- 
or and  upon  conviction  shall  be  punished  by  a 
line  of  not  less  than  twenty-flve  dollars,  nor 
more  than  one  hundred  doUars;  or  by  imprison- 
ment fa  the  county  Jail  for  a  tenn  at  not  mote 
Aan  thirty  days,  ot  by  both  sndi  fine  and  hn- 
priamifflent**  Bectkm  4,  c.  1S8,  Session  Laws 
U18;  sectlDn  4,  c  26;  Session  Uws  19X0. 
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The  erMoRoe  on  ilw  part  of  Ow  itete  to 
npport  th«  diargtt  was  lirlef,  ftnr  or  ttro  wlt^ 
nesses  being  Introdnced,  whose  testimony  was 
ta  effect  the  same  as  that  of  the  witness  Al- 
bert C!oUier,  which  Is  as  follows: 

"Q.  Your  name  is  Albert  OolUerT  A.  Tea, 
sir. 

"Q.  Too  Un  in  Ooalgate^  Okl.7  A.  Tea,  dr. 
"Q.  How  lone  have  7011  Uved  hereT  A.  Three 
years. 

"Q.  What  la  yonr  ocenpatlottT  A.  Carpen- 
ter. 

"Q.  Do  yon  know  ttw  defendant,  G.  A.  John- 
flcm?  A.  Yes,  air. 

**Q.  How  loot  han  yon  known  hlmT  A. 
Abont  tiuee  years. 

**Q.  Do  yoo  know  where  he  had  a  place  of 
boaineM  la  a  little  house  on  wheels  down  hi 
front  of  the  barber  abop?  A.  Tea,  sir. 

"Q.  Were  yon  erw  In  that  UUle  hoosef  A. 
Yes,  sir. 

"Q.  When  was  that?  A.  I  was  in  there  often. 
"Q.  AloDf  about  February,  tUi  year?  A. 
Yes,  sir. 

"Q.  Wm  ask  yon  what  he  bad  hi  that  UtUe 
building?  A.  Cigars,  tobacco^  dewing  gun, 
cold  drinka,  slot  madiine. 

"Q.  Did  70a  play  any  on  the  slot  maddne? 
A.  Yes,  sir. 

"Q.  What  did  you  play  the  machine  with? 
A.  Nickels. 

"Q.  What  would  you  get?  A.  Chewing  gam 
and  trade  cheeks. 

"Q.  What  was  the  moat  you  could  get  (or  a 
□ickd?  A.  Ctiewing  gum. 

"Q.  When  yon  |dayed,  what  dM  you  get?  A. 
Checks  sometlnMa,  and  chewing  gam  erary  time. 

"Q.  Did  yon  play  any  cfaeekaf  A.  Yea,  air. 

"Q.  Where  did  yon  get  thesa  checka?  A.  Out 
of  the  maddne. 

What  would  yon  play  to  get  cheeks?  A. 
Nickels. 

"Q.  How  many  would  you  play  to  get  checks? 
A.  From  2  to  20. 

"Q.  How  many  did  yon  get  at  a  tine?  A. 
Don't  think  I  ever  got  more  than  4. 

"Q.  Would  you  always  get  checke?  A.  No, 
sir. 

"Q.  The  checks  you  got  by  playing,  what  did 
you  do  with  them?  A.  Pat  them  back  In  the 
machine  and  annetimes  you  would  trade  them. 

What  would  you  buy?  A.  Tobacco  and 
cigarettes. 

"Q.  That  was  here  In  Coalgate,  OfcL?  A. 
Yes,  sir. 

"Q.  And  the  defendant,  Arthur  Johnaon,  had 
charge?  A,  Tee,  sir. 

"Q.  He  waa  there  when  you  were  playing? 
A.  Tee,  sir. 

"Q.  Did  yon  see  any  one  else  playing  there 
that  day?  A.  I  couldn't  say. 

"Q.  He  waa  nmaing  op«^?  A.  Yes,  air. 

"Orosa-ezaminatlmi  by  Mr.  Trice: 

"Q.  Wbat  date  was  that?  A.  I  conldnt  aay. 

"Q.  You  couldn't  say  whether  it  was  Vebrn- 
ary.  Uareh,  or  April?  A.  Aluig  In  the  win- 
ter some  time. 

**Q.  When  yon  put  nickels  In  the  machine, 
yon  could  tell  what  you  WMe  going  to  get  be- 
fore? A.  Tes,  air. 

"Q.  Would  you  always  get  a  package  of  chew- 
ing gun?  A.  Yes,  sir. 


Ooold  you  tan  tka  VrandT  A.  Ko,  dr. 
Waa  ft  Spearmint?  A.  I  beUeva  It  waa; 

*'Q.  When  you  put  nlckda  in  the  slot  ma- 
chine, you  would  get  a  package  ef  diewlng  gnm? 
A.  Yes.  sir. 

"Q.  Could  yon  tell 'how  many  trade  chadn 
yon  were  g^g  to  get?  A*  Yes,  sir. 

"Q.  Sometimee  you  wouldn't  get  any  trade 
checks?  A.  No,  sir. 

"Q.  That  waa  tfae  Mily  kind  of  mschlne  you 
saw  in  there?* A.  Tes,  sir;  In  operation. 

"Bedirect  by  Judge  Ralte : 

'X).  What  you  idayed  and  wouldn't  get  checka, 
what  waa  ymu  ol^ect  In  idaying?  A.  Chewing 
gvm. 

**Q.  What  yoo  got  dtecks,  you  wouldn't  get 
dkewiag  gnm?  A.  No)  air;  I  could  tell  wheth- 
er I  waa  going  to  get  checks,  and  I  could  tell 
every  time  what  I  waa  going  to  get. 

"Q.  Then  what  waa  yonr  object  in  playing? 
(Objected  to  by  the  deteidant  Objection  sua- 
tained.) 

•'Q.  When  the  Indicator  would  Indicate  that 
yoo  would  not  get  any  checks  by  playing,  what 
waa  yonr  object  In  ikying  at  that  tfane?  A. 
WeU,  ny  object  In  playing  waa  to  got  the  In- 
dicator ia  ahape  so  that  I  oonld  get  aome. 

"Q.  Now,  if  tbe  indicator  showed  you  were 
not  going  to  get  <diecks,  would  you  keep  up 
playhig?  A.  That  was  my  idea;  I  could  play 
until  I  went  broke. 

"Q.  Were  you  playing  the  machine  for— whoi 
the  machine  showed  yon  were  not  going  to  get 
checks  the  next  turn,  wby  would  you  continue 
playing?  (Defendant  objectt  aa  Inoompetent,  Ir- 
relevant, and  immaterial.  Objection  sustain- 
ed.r 

Tbe  state's  erlduce  In  effect  established 
that  the  defendant  set  np  in  his  place  of 
businesa  and  cMiducted  a  certain  slot  ma- 
chine, which  waa  played  by  certain  of  hla 
cnatomers  by  pladng  nick^  in  a  slot  which 
had  the  effect  of  iqteratlnK  tbe  machine,  and 
at  each  operattcm  the  petsoB  playing  aanie 
would  get  a  package  of  chewing  gum,  and  at 
some  times,  in  addition  to  the  chewing  guhi, 
the  cn>OTator  would  get  from  2  to  20  trade 
checlu  of  the  value  of  6  cents  each  In  trade 
at  that  place.  These  trade  checks  could  be 
used  either  In  porchaalng  cigars,  tobacco, 
cigarettes,  cold  drinks,  or  chewing  gum  which 
defendant  kept  at  bis  place  for  sale,  or  else 
they  could  be  played  back  Into  the  machine; 
tbe  testimony  bcdng  that  the  trade  checka 
would  worate  the  machine  as  well  aa  nickels. 

The  queatlon  here  presented  la: 

"Is  a  slot  macbine  wherein  the  operator  or 
person  playing  same  receifes,  at  eadi  play  or 
operaticni,  the  equivalent  of  the  amount  invested 
in  property  (chewing  gum),  bat  at  aome  opera- 
tiona  in  addition  thereto  receives  certain  trade 
ebecka  rai^fing  In  value  according  to  the  num- 
ber reodved  by  the  play  from  ten  c«ita  to  one 
dc^r,  prohibited  from  being  ccmdncted  under 
the  terms  of  tbe  foregoing  statute;  tfae  evideQce 
also  showing  in  this  connection  that  before  tbe 
play  la  started  the  operator  can  tell  from  tbe 
auchine'a  index  exactly  whether  be  will  re- 
cdva  <m|y  diewtag  gam  «r  also  trade  dieefca  in 
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addition  llwnto  cm  th«  play,  but  not  what  the 
Index  may  ebow  for  any  mbeeqvent  plajr?** 

Tba  trial  conrt  beM  that  mdi  a  state  of 
&ct8  was  iDaaffldent  ta  anstabi  a  oonvlctloD 
tmdar  the  statu te,  InatrticLliig  the  Jury  to  re- 
turn a  verdict  of  not  guilty  against  tbe  de- 
faidant,  which  was  done^  and  tbe  deSmdant 
discharged. 

By  enaetiiig  the  statute  against  slot  ma- 
chines, the  Leglstotnre  Intended  to  problbit 
the  setting  up.  (iterating,  or  conducting  of 
any  kind  of  a  slot  macblne  for  the  jnupose  of 
having  or  allowing  same  to  be  played  by 
otiiers  for  mon^,  property,  dteCka,  credits, 
or  any  othw  reprcsentatlTO  of  value.  It  was 
Intended  to  prohibit  the  placing  of  such  a  ma- 
chine In  any  place  of  business  as  an  Invita- 
tion to  the  public  to  play  same  for  money  or 
other  property;  to  invite  Uie  public  gener- 
ally to  take  a  dianoe  at  getting  something 
far  ttothl^ 

The  reason  of  the  trial  court  for  holding 
tbe  evidence  In  Oils  case  Insuffldent  does  not 
appear  fr<»n  tbe  record.  The  court  snstained 
the  motion  to  direct  a  verdict  of  not  guilty, 
merely  commenting  Hiat  It  was  tbe  opinion 
of  the  court  that  "the  testimony  U  insnCDcient 
to  make  out  an  offense  against  the  defend- 
ant under  the  law."  It  Is  evident  to  this 
court  that,  In  directing  a  verdict  of  not  guil- 
ty In  this  case  under  the  facts  proven  by  the 
state,  the  trial  court  erred. 

In  the  case  of  Ferguson  v.  State,  ITS  Ind. 
668,  99  N.  E.  806,  42  Ia  R.  A.  (N.  S.)  T20,  Ann. 
Caa  1916C,  17%  the  Suprooe  Oourt  of  Indi- 
ana held: 

"A  slot  machme  which  delivers  an  article 
worth  the  coin  deposited,  and  sometimes  tickets 
for  additiraal  chances  In  additi<m  thereto,  indi- 
cates before  each  transaction  what  will  be  de- 
livered, does  not  prevent  its  being  within  the  op- 
'ermtion  ot  tbe  statute  piobiblting  gaming 
vices." 

Tbe  Indiana  statute  above  construed  Is  not 
as  specific  as  tbe  statute  of  this  state  pro- 
hibiting the  operation  of  slot  machine  for 
money  or  other  r^resentatlves  of  valne.  In 
the  Ferguson  Case,  the  argument  was  ad- 
vanced tbat  there  was  no  element  of  dunce 
in  tbe  oi>eratlon  of  tbe  machine,  that  Oie 
player  always  got  the  value  of  bla  mon^ 
and  knew  before  each  play  exactly  what  he 
was  going  to  get ;  but  In  r^ly  to  sndi  argu- 
ment tbe  court  said: 

"In  the  present  case,  ttw  fsct  that  the  mai- 
^ne  would  indicate  tbe  reward  before  it  wss 
played  makes  no  difference.  The  Indeanowt 
tor  eadi  play  was  the  chance  that  that  play 
the  machine  wontd  be  set  to  indicate  that  It 
would  pay  chcdv  on  the  following  ploy.  The 
thing  that  attracted  the  player  was  the  chance 
that  ultimately  he  would -receive  somethio^  for 
nothing.  The  machine  appealed  to  the  playor's 
propensity  to  gamble,  and  that  is  the  device  at 
which  section  2474  is  directed.  a%e  inventor  of 
the  machine  has  endeavored  *te  adhere  to  the 


letter  ef  the  law  wMle  vMaUng  lis  seMV  and. 
as  always  most  be  tbs  nsnlt,  hss  fsOed.  O&s 
evidenee  shows  that  Hk  maehtne  was  a  gass- 
ing deriee  within  the  Intent  of  the  Ltglilatnre 
as  expressed  In  section  2474,  supra.  Lang  v. 
Merwin,  supra  [99  Me.  486,  S9  AtL  1021,  105 
Am.  St.  B^-  293];  Re  OoUiaan,  supra  [114 
App.  Div.  6S4,  99  N.  T.  Snpp.  1097];  M^. 
er  V.  Stats,  112  Oa.  20,  SI  L.  B.  A.  496,  81  Am. 
St.  Bep.  17,  37  S.  B.  96;  Lytle  v.  State  (Tex. 
Cr.  App.)  100  S.  W.  1160;  Homer  v.  United 
States,  147  U.  S.  449,  27  L.  Ed.  237,  18  Sup. 
Gt.  409;  State  v.  Woodman.  26  Mont  348^ 
87  Pas.  lllS;  Ttaritocy  v.  Jone^  14  K. 
M.  579,  99  Pse.  338.  20  Lb  R.  A.  (N.  SO  288^ 
and  ease  note,  20  Ana.  Oas.  128;  Sleldiag  v. 
Turner  a908]  1  K.  B.  867.  72  L.  J.  K.  B.  N.  S. 
512,  67  J.  P.  252.  61  Week.  Be^.  513,  89  L. 
T.  N.  3.279;  19  Times  L.B.  401. 20  Cox,  a  a 
53L" 

Also  in  the  case  of  State  ▼.  HcTeer.  120 
Tenn.  685.  107  S.  W.  121.  it  was  held  that  a 
Slot  machine  operated  like  the  one  Involved 
in  this  case  was  a  gambling  device  within 
the  meaning  of  the  Tennessee  statute.  In 
the  body  of  tbe  oplnlm.  it  Is  said: 

'^nie  Question  raised  is  whether  the  slot  ma- 
chine described  is  a  gambling  device.  We  are  of 
the  opialcHi  that  It  is.  It  is  Insisted  by  the 
defendant  that  this  is  not  a  sound  condnsion, 
because  tbe  indicator  always  shows  what  the 
player  is  to  get  before  he  deposits  his  nkkd; 
hence  it  is  said  there  Is  no  element  of  uncertain- 
ty, and  no  opportunity  of  obtaining  dispropor- 
tionate gains,  or  sustaining  toss,  by  the  hasard 
ot  anything  of  valasb  It  is  trne  thve  is  no 
haiaid  of  loH.  If  we  asswo^  as  we  think  we 
AonU,  that  each  packsge  oi  gam  Is  tiie  fair 
ccnuBmcial  eqninlent  of  five  cents;  but  iStm 
is  the  prospect  of  obtaining  very  greatly  dis- 
proportionate gains.  The  indicator  may  show  a 
package  of  gam  when  tbe  player  deposits  his 
nickel,  and  this  he  will  get  when  he  works  tbe 
lever;  but  at  the  same  time  tbe  indicator  may 
present  toe  tbe  next  play  either  one  of  the  nno^ 
ben  2,  4.  6C  a  10,  12,  14,  16,  18,  or  20,  lepie- 
aenting  checks  of  the  valne  of  5  cents  each. 
for  example,  the  number  ^own  is  20,  the  play- 
er, by  depositing  6  cents.  wiQ  obtidn  20  cheeks, 
wortii  91.  So  for  the  othw  numbers.  Tbe  lure 
is  the  opportunity  of  winning  from  10'  to  100 
cents  by  the  deposit  and  expenditure  of  5  eaits. 
There  mast  be  at  least  one  play  before  any  one 
of  the  numbers  mentioned  is  shown  on  the  indi- 
cator, and  there  may  be  many,  and  it  is  not 
known  which  number  will  appear,  nor  at  what 
time,  nor  after  how  many  plays.  In  cose  checks 
are  shown  on  the  indicator,  the  owner  of  the 
machine  stands  to  lose  on  that  play  the  differ- 
ence between  5  cents  and  the  denomination  of 
the  deck  whidi  Uia  macUae  may  show;  that  is. 
a  loss  of  fraa  6  cents  to  96  cents.  We  may 
assume  that  the  dealer  makes  some  profit  on 
each  package  of  gum,  and  that  the  profits  there- 
on, and  the  profits  on  the  goods  to  be  sold  in 
exchange  for  the  checks,  will  show  an  ultimate 
profit  (or  him  on  all  the  contents  of  the  machine, 
and  this  whether  the  contents  be  exhausted  by 
one  player  or  by  many  succeacdTs  players.  So 
there  will  be  no  ultimate  loss  to  him.  How- 
ever, there  Is  always  the  chaaaa  that  any  ato^ 
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placer,  by  tbe  Mpvidttim  of  10  ceots,  throngb 
nakiog  two  pli^s  of  6  cuts  each,  mar  obtain, 
nat  only  a  package  of  sum  vortb  B  cents,  but 
checks  worth  from  10  centa  to  100  cents,  and  so 
in  proportion  for  maoy  plays,  and  a  correspond- 
ing loss  to  the  owner  of  the  madiins  tax  snch 
individual  deals,  player  is  induced  to  con- 
tinue by  the  fact  that  he  is  getting  5  cents* 
worth  of  gum  for  each  play,  with  always  the 
chance  just  ahead  that  the  next  presentation  of 
the  indioator  will  give  him  tbe  opportunity  of 
making  a  profit  ct  fftm  lOO.to  many  times  tiiac 
per  cent  We  think  this  afaowa  the  machine  is 
m  gamUing  derlce.  It  la  not  essential  that  tliere 
diould  be  tlte  diance  of  loss  to  the  players,  as 
well  as  of  extraordinary  or  greatly  diqiropor- 
tionate  gain.  Bell  t.  State,  5  Sneed  [Tenn.] 
507;  Bobanks  T.  State,  3  Heisk.  [Tenn.]  488." 

In  the  case  of  State  t.  Googin,  117  Me.  102, 
102  Atl.  970,  the  Suprmie  Court  of  Maine 
held  a  slot  machine  Identical  with  the  oae 
operated  by  this  defendant  a  device  of  chance 
within  the  meaning  of  the  statute  of  that 
state  agalBst  the  (iteration  of  snch  derlces. 
In  the  body  of  the  ophil<Hi,  It  Is  said: 

"But  respondent  says  the  gnm  macfalnB  In- 
▼olves  no  element  of  trance;  that  each  play  of 
the  machine  is  a  oompleted  transactimi,  and 
shows  predsdy  what  ^  player  Is  to  zecetre, 
and  what  the  madilne  Im  to  give ;  that  there  is 
no  contrtci;  express  or  imidied,  that  the  player 
shall  have  a  fneoaA  or  third  pUy  to  avail  him- 
self of  the  opportnnlty  of  obtaining  the  trade 
checks;  that,  this  being  so,  there  is  no  ele- 
ment of  chance.  But  the  fallacy  of  this  con- 
tention Is  fonnd  in  the  asBuniption  that  the 
machine  deals  with  the  individual,  whereas  by 
its  method  of  operati<m,  of  necessity,  it  deals 
with  the  public.  It  is  an  automatic  device,  the 
operation  of  whidi  is  idanntd  in  every  detail 
before  it  is  pnt  in  awe.  It  is  thai  placed  in  pub- 
lic places,  to  be  avtanatkwUy  worked.  It  is 
the  dumb  agent  of  its  owner,  inviting  the  public 
to  operate  it  as  often  and  as  many  timea  as 
any  one  of  the  public  may  please.  We  find  no 
limitation  ufton  the  right  of  the  same  person  to 
operate  over  and  over  again.  It  is  undoubted- 
ly this  unlimited  right  that  allures  the  patron- 
age that  makes  the  operation  of  the  machine 
profitable.  IE  the  player  does  not  win  the  first 
time,  he  knows  he  can  repeat  till  he  does  win. 
It  is  therefore  Qoite  appaxent  that  it  is  the 
prke,  and  not  the  gnm,  that  iuTites  the  public. 
AccOTdingly,  while  each  play  is  a  completed 
act,  it  may  he  only  preliminary  to  the  future 
play,  by  the  same  person,  which  will  bring  forth 
the  coveted  prize;  the  chaoce  in  this  operation 
being,  not  in  the  visible  play,  which  may  show 
only  a  package  of  gum,  but  in  the  Inviaible  play 
by  which  the  machine  may  turn  up  a  visible 
prise  to  be  captored  on  the  next  play.  If  a 
ptay  turns  np  do  premium,  neiAer  party  loses. 
If  it  does  turn  op  a  premium,  then  the  machine 
loses  on  that  particular  play. 

"Bat  it  is  said  there  ia  no  lose  to  the  ma- 
chine in  the  end,  and  conaeqnently  no  chance, 
because  the  machine  has  calculated  the  profits 
and  losses  beforehand,  and  set  apart  a  certain 
part  of  the  profits  to  be  allowed  its  customers. 


m 

True,  bat  not  to  all  customers  alike.-  Some  get 
something;  some  get  nothing;  some  more; 
some  less.  In  this  lies  the  test  of  what  this 
device  means,  and  the  theory  upon  which  It  ia 
conceived  and  worked,  namely,  to  indoce  cn»- 
tomers  to  play  the  machine  with  the  expectation 
of  getting  something  for  nothing— it  matters  not 
what  costomer  ia  successful—in  Aat  it  is  per- 
fectly obvious  that  one  part  of  the  public  pays 
in  money  for  wtiat  another  part  of  the  public 
gets  in  prises.  In  other  words,  this  machine  ia 
a  device  designed  to  play  one  part  of  the  public 
against  another  part  <A  the  public,  for  the  pur- 
pose of  inducing  the  whole  public  to  take  the 
chance  of  gain,  whiob  in  the  end  xesulte  in 
producing  to  ito  owner  the  predetermined  prof- 
its," 

fiee,  also,  Allen  r.  Comnjonwealtb,  178  Ky. 
250,  198  S,  W.  896. 

The  foregoing  well-reasoned  authorities 
aui^ort  the  concloslou  that  the  evidence  In-, 
troduced  on  betuilf  of  the  state  was  Bufflclent 
to  authorize  the  Jury  to  convict  the  defend- 
ant of  having  set  up,  operated,  and  conduct- 
ed in  his  place  of  business  a  slot  machine 
which  was  played  by  others  in  violation  of 
the  foregoing  statute.  It  was  error,  there- 
fore, for  the  trial  court  to  direct  the  jury  to 
aoiult  the  defendant,  and  the  question  of 
law  reserved  by  the  state,  as  to  the  suffidoicy 
of  the  evidence  In  this  case  to  support  a  con- 
viction for  the  crime  of  unlawfully  setting 
up  and  operating  a  slot  machine,  Is  decided 
In  the  state's  favor. 

The  trial  court's  error  of  law  In  directing 
the  jury  to  return  a  verdict  of  not  guilty' 
against  the  defendant  having  operated  in  his 
acquittel  and  discharge,  this  court  is  power- 
less to  remand  the  cause  for  any  further  pro- 
ceeding. We  may  only  decide  the  question 
of  law  InTOlved  for  the  future  guidance  of 
trial  courts  in  glmilar  cases. 


DOTLB,  P.  and  ABMSTRONO,  J.,  con- 
cur. 


UNDBRHILL  t.  STATE;    (No.  A-2790.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
.  4,  1910J 

(8j/lta1nt$  ly  the  Court.) 

1.  OBSTEireTIIfQ  JtJSTICB  «=»5— FBosBccmoir 
— OOWTIOTIOW. 

To  sustain  a  prosecution  under  section  2258, 
Revised  Laws  1010,  for  the  suppression  of  vri-. 
deuce  In  the  nature  of  a  written  instrument, 
such  instrument  mnst  be  an  instrument  which 
can  be  legally  used  as  evidence,  as  alleged  in  the 
information. 

2.  OBmooiiNa  JvBnm  ^»16— ScnndbutoT 

or  BVIDUCOB. 

Tka  evidence  in  this  oaas  carefully  oonslder- 
ed,  and  found  insnfiiciait  to  support  the  con- 
viotioa  (tf  the  pi"i«rtfF  to  mm. 


Digilized  by  Google 


«s))For  otbw  osMS  ssa  same  toplo  and  KBTf-NUHBBB  in  all  Key-Humtored  Digests  and  Xndsxes 

177  P.-68 


^0  vtt  PAcino 

Appeal  from  County  Oonit,  Pontotoe  Gonnr 
tr;  L  M.  King,  Judge. 

KeXtb.  TJnderhlU  wu  convicted  of  sap- 
pressing  evidmce,  and  be  appeals.  Rerdrs- 
ed  wltii  Inatroctlons  to  dismiss  prosecntlOD. 

Crawford  ft  Boloi,  of  Ada,  for  plalntUt  in 

error. 

S.  P.  Freellng,  Atty.  Oen.,  and  R.  McMil- 
lan, Asst.  Atty.  Geu.,  for  the  State. 

ABMSTBONG,  J.  The  plaintiff  In  error. 
Eelth  Underbill,  was  by  information,  with 
one  Houston  Dumas,  jointlj'  Informed 
against  and  convicted  of  the  offense  of  sup- 
pressing evidence,  and  each  was  sentenced 
to  imprisonment  In  tbe  county  Jail  for  six 
months  and  to  pay  a  fine  of  $100  and  costs. 
To  reverse  the  Judgment  rendered,  defend* 
ant  Keith  Underhlll  prosecutes  this  ai^»eal. 
There  was  no  ai^)eal  by  defendant  Dnmns. 

[1]  Tbla  Is  a  proaecntton  under  section 
Revised  Laws,  wfalcb  reads  as  follows : 

"Any  person  who  maUdoosIy  practtcea  any 
deceit  or  fraad,  or  itses  any  threat,  menace  'oi 
violence,  with  intent  to  prevent  any  party  to 
an  action  or  proceeding  fnun  obtaining  or  pro- 
dncing  therein  any  book,  paper  or  other  matter 
or  thing  which  might  be  evidence,  or  from  pro- 
coring  the  attendance  or  testimony  of  any  wit- 
ness therein,  or  with  intent  to  prevent  any  per- 
son haviog  in  bis.  possession  any  book,  paper 
or  other  matter  or  thing  which  might  be  evi- 
dence in  such  suit  or  proceeding,  or  preTwt  any 
person  being  cognizant  of  any  tact  material 
thereto  from  prodndng  or  disclosing  the  some, 
is  guilty  of  a  misdemeanor." 

The  evidence  tends  to  show  that  J.  H,  Du- 
mas feloniously  toiA  from  the  office  of  tbe 
county  attorney,  a  aworn  written  statement 
made  by  him  (Dumas),  which  he  had  previ- 
ously delivered  to  the  said  county  attorney, 
and  wlil<A  said  atatemeut  is  as  follows: 

"County  of  Pontotoe 
"Ada,  Oklahoma. 
"McDonald  2  Heifer  yearling  calves. 

"Some  time  after  Dick  Aycock  quit  working 
for  me  be  came  to  my  house  and  got  Loyd  Rob- 
inson, they  went  and  got  two  white  yearlings 
and  brought  them  to  my  place— he  said  to  me, 
here  is  two  yearlings  I  want  to  sell  them.  He 
also  said  I  got  them  down  south  of  here.  He 
said  diat  he  had  picked  tkma  up.  He  gave  me 
tlw  imptesrion  and  I  nnderstood  that  lis  had 
stolen  them.  He  said  that  he  .  would  see  that 
they  were  alright.  That  if  anything  came  up  be 
would  take  it.  That  he  would  go  with  me  to 
Hickory  and  help  me  ship  them.  The  next 
morning  he  came  over  and  helped  me  carry 
them  over  to  Keith  Underbill's.  I  bad  some 
cattle  over  there  that  I  had  for  from  Keith, 
that  I  was  going  to  ship.  I  paid  hhn  $36.00 
th«>re  (dieck),  after  I  got  over  t6  Kelth'a  we 
talked  together.  IMtA  told  us  all  that  he  had 
got'them  down  soudi  of  theva  la  a  pasture^  I 
didn't  know  whose  they  were.  Keith  spoke 
up  and  says,  it  won't  do  to  siiip  these  calves, 
yon  will  get  caught  with  them.  He  wM  if  you 
srill  swap  them  to  me,  I  wlS  take  care  of  tfaem. 
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they  yront  expect  to  find  tSiem  here  with  my 
hunch.  Keith  says  papa  baa  a  ealf  be  wants  to 
trade  and  he  stja  I  wfll  swap  <»ie  of  these  calves 
tor  his  and  no  body  will  notice  this  calf  bring 
there  with  his  white  Eaee  cattle. 

"Keith  then  swamwd  me  a  Uttle  white  faced 
calf  for  the  other  one  ahd  he  gave  me  his  fa- 
ther's calf  for  the  ottier.  He  then  made  Hw 
remark  tiiat  they  wonldn't  ever  be  noticed  there, 
being  one  at  his  father's  and  one  at  his  place. . 
TbeK  I  UDderstand  were  McDonald  calves,  and 
were  afterwards  found  by  him.  I  ahU>ped  the 
other  two  with  my  stuff.  I  also  ^pped  a  caU 
the  same  day  itot  X  got  from  Dick  tiiat  ha  said 
he  bad  stole  from  F.  M.  Syuder.  IMs  was  a 
led  hetfn  caU  with  white  spot  hi  his  fonhead. 
I  paid  him  for  tiiat  with  check." 

"J.  B.  Dumasb 

"Swotn  to  before  me. 

'B;  J.  Brown,  J.  P.". 

It]  Tbe  evld£>nce  shows  that,  on  tbe  day 
after  the  sworn  written  statement  was  miss- 
ed from  the  office  of  the  county  attorney, 
the  said  Instrument  was  found  in  tbe  pes' 
session  of  the  defendant  Keith  'Dnderhlll. 
and  that  Domes  told  the  officer  who  found 
the  paper  on  the  person  of  defendant  Under- 
bill that  he  (Dumas)  got  tbe  paper  and  gave 
It  to  Mr.  UnderhUI.  There  was  no  evidence 
to  show  that  the  defwdant  Underbill  advis- 
ed or  in  any  wise  aided  tbe  defendant  Dumas 
in  abstracting  the  said  paper  from  the  office 
of  the  county  attorney,  and  there  la  no  evi- 
dence that  there  was  any  case  pending 
against  Dumas  for  larceny. 

The  defendant  Underbill  demurred  to  the 
evidence,  and  requested  the  court  to  direct 
the  jury  to  render  a  verdict  of  acquittal  as 
to  him.  for  tbe  reasw  that  there  was  no 
legal  evldoice  tending  to  ecHinect  him  with 
the  offense  charged,  which  donurrer  was 
overruled,  and  requested  InetmctlonB  for  ac- 
quittal dented,  and  exceptions  saved. 

The  gravamen  of  the  offense  diarged  was 
tbe  suppression  of  legal  evidence  which  was 
to  be  used  In  evidence  on  behalf  of  the  state 
in  the  case  of  State  of  Oklahoma  v.  Houston 
Dumas,  No.  838,  District  Court  of  Pontotoc 
County,  Oklahoma,  and,  unless  the  paper 
which  was  taken  from  tbe  office  of  the  coun- 
ty attorney  could  be  used  as  legal  evidenoe 
in  that  case,  the  d^endant  Underbill  oould 
not  be  legally  convicted  of  the  offense  dtiarg- 
ed  In  the  Infbrmatlon. 

It  is  Insisted  on  the  part  of  tbe  state  that 
tbe  paper  abstracted  was  a  confession  vol- 
untarily made  of  the  offense  charged  in  the 
said  case,  and  hence  legal  evidence  that 
could  be  used'In  that  case.  The  Information 
does  not  allege  in  any  spedflc  language  the 
facts  and  drcnmatances  constitoting  tbe  of- 
fense with  which  Dumas  was  (barged  In 
case  No.  638,  in  whitdi  It  was  charged  tbe 
sworn  statement  was  Intended  to  be  used. 
From  tbe  face  of  the  information  the  oourt 
is  unable  to  determine  whether  or  not  tbe 
swmi  statement  was  material  to  tbe  issues 
in  that  am,  at  wmM  lum  been  cooq^atent 
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«vldfflioe  tltereln.  :llie  record  In  tbis  oowt 
sbows  that  caae  No.  838,  waa  a  proeecotlon 
againrt  Dumas  for  larceoy  of  two  calves, 
while  the  sworn  statement  In  no  way  Is.  a 
confession  on  the  part  of  Dumaa  of  the  lar- 
eeny  of  any  property.  The  nearest  It  ap- 
proacbea  to  a  conifesBlon  at  all  Is  for  the 
crime  of  receiving  stolen  property,  and  not 
larceny,  Thia  court  haa  held  iA  numeroua 
decisions  that  the  Crimea  of  larcoiy  and  of 
receiving  stolen  prc^perty  are  two  separate 
and  distinct  offenses.  See  Bx  parte  Harris, 
8  Okl.  Cr.  3S7,  128  Pac  IBS.  Hence  it  la  ap- 
parent that  the  alleged  confession,  even  U 
voluntarily  mad^  'could  not  have  been  ad- 
missible in  a  prosecution  for  larc^oy  of  live 
stock  against  Domain  whldi  la  dtarged  In 
case  No.  838. 

We  are  of  the  opinion  that  the  evidence  is 
Insufficient  to  support  the  conviction  of  the 
defendant  Selth  UnderhUl,  as  there  la  no 
evidence  that  the  Instrumrat  abstracted  from 
the  office  of  the  county  attorney  might '  be 
legal  evidence  in  the  case  alleged  in  the  In- 
formation, and  therefore  the  court  committed 
reversible  error  in  refusing  to  Instruct  the 
jury  to  acquit  the  defendant  UnderhUl. 

The  judgment  of  ttie  trial  court  as  to 
Keith  Underbill  Is  reversed,  with  instruc- 
tions to  dismiss  the  prosecution  as  to  him. 

Z>OYLB,  P.  J.,  and  MATSON,  X,  concur. 


BOSS  T.  COCHISE  COUNTT.    (No.  182L) 
(Supreme  Court  of  Ariz<»a.   Feb.  3,  1919.) 

1.  COTINTJES  «=>74(3)— COUMTT  TBIASUBKB— 

Fixing  Sai.abieb. 
Hie  salary  of  the  county  treasurer  of  Co- 
chise county  was  fixed  by  Civ.  Code  1901,  par. 
2610,  at  ^2,600  a  year  until  dionfed  by  gen- 
eral law,  and  plaintL^  who  had  received  a  salary 
of  $3,000  a  sAt  in  accordance  with  Salary 
Law  1912,  declared  imconstitntioDal,  could  ,  not 
recover  the  difference  between  salary  received 
and  that  fixed  by  order  of  supervisors  in  Feb- 
ruary, WJ2  witbont  authority  (rf  law. 

2.  CounnEa  4s375(4>— Saiabt  Paid  Unoeb 

trnOONBnTOTXOBAL  STATUTE— RECOVIET. 

In  action  for  sum  claimed  as  additional  sal- 
ary due  plaintiff  as  treasurer  of  defendant  coun- 
ty, the  filing  of  a  croes-complaiot  by  the  coun- 
ty as  of  September  1,  1917,  to  recover  difference 
between  salary  paid  under  Salary  Law  1912, 
declared  unconstitutio&al,  and  Civ.  Code  1901, 
par.  261Q,  was  the  in8tituti<m  of  a  suit,  and 
county  could  not  recover,  in  view  of  Laws  1917, 
c.  80,  I  4. 

8.  Counties  «=97C(4)-^TATDns  Baxbiho  Rb- 

OOTEBT  OT  SaI^T  PAID  URDEE  IITVALED 

Statute— Vaijoitt. 
Laws  1917,  c.  80,  I  4.  barring  suit  for  sal- 
aries paid  county  or  state  officers  under  Sal- 

^a»7Dr  otbtr 


ary  Ijaw  1M2;  deda«e4  '  vnooMtttatloiuil^  la. 

valid. 

4.  States  4a»10ft— Dbbtb  op  Staib— Fowbb 

OF  IXOXBUTUEE  TO  RBUEASB. 

Unlieas  prohibited  by  the  ConstltutloD,  the 
Legislature  may  release  a  debt  due  to  the  states. 

i^ppeal  from  SupoiOT  Court,  Oodilae  Gonn- 
t7;  A.  O.  McAlUater,  Judg& 

Actlcm  by  Harry  S.  Boss  against  fbe  Coun- 
ty of  Cochise,  In  the  State  of  Arizona,  in 
which  defendant  filed  a  cross-complaint. 
From  jndgmait  dlsmissfng  plalntUfs  action 
and  grantine  defendant's  judgment  on  Its 
crosa^mplaint,  plaintiff  appeala  Judgment' 
dlsmlndng  original  action  affirmed,  and  Judg- 
ment for  defendant  on  cross-complaint  va- 
cated, and  cause  remanded  with  Instructions. 

The  appellant  as  plalnUff  commenced  tbla, 
action  August  28,  191T,  seeking  to  recover 
$1,360  as  the  ag^i'eeate  sum  claimed  by  him 
as  additional  salary  due  him  as  treasurer  of 
Cochise  county.  PlalntlCf  received  as  salary, 
$3,000  per  annum  In  accordance  with  the  sal- 
ary law  of  1912  (Laws  1912,  c.  93).  He  founds 
his  daliu  upon  an  prder  of  the  board  of  su- 
perviam  made  on  the  17th  day  oC  Febrwry, 
1912,  flzing  the  salary  of  the  treasurer  ct 
Codilae  county  at  $3,000  per  annum,  claim- 
ing that  Buch  order  was  valid  and  cfHOtlnued 
in  force  becnue  Uie  law  of  1912  wma  declared 
unconstltBtlODal  In  Hmtt  r.  Mobavo  Comity* 
18  Ai1&  480,  162  Fae.  600.  Tbe  defendant 
demurred  upon  the  ground  that  the  complaint 
faQa  to  state  a  canw  of  actlw,  and  aa  A* 
Ist  day  of  Septembw,  1017,  defendant  conn-' 
ty  filed  a  cross-eomplaint  alleging  that  plain- 
tUTs  salary  was  fixed  tue  Laws  of  1901 
and  unendments  at  $2,S0O  per  annum ;  that 
plaintiff  was  paid  a  salary  at  Hie  rate  of 
000  in  accordance  with  the  Salary  Law  of 
1012 ;  that  said  salary  law  was  invalid,  and 
therefore  plaintiff  had  been  paid  the  sum  of 
$1,350  without  authority  of  law,  and' Judg- 
ment for  said  sum  was  demanded.  The  plain- 
tiff demurred,  and  pleaded  chapter  80,  Laws 
of  1917,  In  bar  of  the  cross-complaint.  The 
Judgment  dismissed  plaintiff's  action,  and 
granted  defendant  Judgm«it  In  the  sum  of 
^iOO  on  Its  cross-complaint  Tbe  plalntUE 
appeals. 

J.  T.  Kingsbury,  of  Tombstone,  and  I^qnaa 
H.  BajE,  of  Will<^  tar  awelluit. 

WiUgr  B.  Jones,  Atty,  Qea.,  John  F.  Boss, 
Co.  Atty.,  <it  Ttmibstone,  wd  Bruce  St«phen- 
atm,  D^ty  Oa  Atty.,  tor  AWftilae* 

CUNNINGHAM,  C.  J.. (after  sUtlng  tbe 
facts  as  abOT^.  [1  ]  The  salary  of  the  coun- 
ty treaaarra  of  Codilse  county  and  counties 
of  tbe  class  of  Cochise  was  fixed  by  para- 
graph 2010,  Revised  Statutes  of  Arizona  of 
1901,  at  $2,500  per  annum,  until  eluinged 
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by  general  law.  The  attonpt  of  tbe  board 
of  supervlsorB  to  fix  a  salary  for  the  treaa- 
urer  \raa  without  authority  of  law  and  void. 
See  salary  cases  lecently  decided.  The  low- 
er court  correctly  decided  lAalntlfTB  com- 
plaint. 

[2]  The  action  waa  commenced  oa  tbe  23d 
day  of  Angust,  1917,  and  the  defendant's 
cross-compIalnt  was  filed  September  4, 1917, 
as  of  tbe  1st  day  of  September,  1917.  Hence, 
at  the  time  the  action  was  ccHnmenced,  chap- 
ter 80,  Session  Laws  of  1917,  page  117,  was 
In  force.  That  statute  became  of  force  as  a 
law  on  the  8tb  day  of  June,  1917.  Section  4 
of  said  chapter  80  is  as  follows: 

"No  Ruit  shall  be  institnted  by  the  state  of 
Arizona,  or  by  any  county  in  this  state  to  re- 
cover from  any  state  or  county  officer  or  ex-of- 
ficor,  or  of  any  of  their  appointees,  or  heirs,  any 
part  of  any  salary  paid  him,  or  them,  by  the 
state  of  Arizona,  or  by  any  coonty  in  this  state 
under  and  by  virtue  ol  diapter  11,  title  16  ot 
the  Bevised  Statutes  ot  Arizona  of  1918,  relat- 
iag  to  'Salaries,'  which  law  has  recently  been 
held  to  be  tmconstitutional  by  the  Supreme 
Court  of  this  state,  and  any  and  all  such  pay- 
ments so  made  to  said  officers,  ex-officers  and 
their  appointees,  of  state  and  eoanty  moneys, 
under  and  by  virtue  of  said  act,  la  hereby  vali- 
dated as  to  such  officers  and  ezH^fcen,  their 
appointees  and  their  bars," 

[3,41  Clearly  the  filing  of  tbe  cross-com- 
plaint by  the  county  in  this  case,  seeking  to 
recover  from  the  county  treasurer  the  sum 
of  $50  per  month,  paid  the  treasurer  under 
the  authority  of  the  Salary  Law  of  1912, 
which  said  law  was  declared  unconatitution- 
al  in  Hunt  v.  Mohave  County,  18  Ariz.  480, 
162  rac.  600,  filed  February  2,  1917,  Is  the 
institution  of  a  suit  by  Cochise  county  to  re- 
cover from  a  county  officer  a  part  of  the  sal- 
aiy  paid  him  by  the  county  under  said  uu- 
otmstltutlonal  law.  If  section  4  of  chapter 
80,  an^ra.  Is  valid  legislation,  the  plaintiff's 
plea  In  setting  It  up  in  bar  of  the  cross-com- 
plaint must  be  sustained.  The  said  statute 
is  io  efEect  a  legislative  release  of  a  liability 
owing  to  the  county,  and  a  bar  to  any  action 
hy  the  county  seeking  to  enforce  such  liabil- 
ity. Unless  prohibited  by  the  Constitution, 
tbe  Legislature  may  release  a  debt  due  to  the 
state.  36  Gyc.  871.  dtlug  Ernst  v.  Ernst,  1 
111.  816;  Ernst  v.  Bank,  1  lU.  86;  State  v. 
Hendrlckson,  Ifl  Md.  20S,  Green's  Estate,  4 
Md.  Gh.  349.  See  Burr  v.  Garbondale,  76 
111.  4S5. 

"ConnUea  are  subonUnate  ^endes  for  the 
orderly  government  of  the  state  vlthln  the 
scope  of  their  authority ;  hence  they  are  sub- 
ject to  the  omtrol  and  dlrertton  of  the  Les- 
Islatnre,  In  wUdi  chiefly  the  sovcnigntr  of 
the  state  is  represented  and  aatised.'*  13 
Cyc.  842. 

Xo  constltutlmial  provision,  prohtbittng  the 
Legislature  from -releasing  a  liability  to  the 


coQBty,  appears  to  me,  and  no  such  provision 
has  heea.  suggested.  The  soatter  dq»ida 
sol^y  upon  the  power  of  the  Legislature  to 
act  in  tbe  premises,  and,  without  any  doubt, 
the  power  to  so  act  exists  until  wtthdrawo. 

Section  4,  c.  80,  Laws  1917,  bars  the  county 
from  claiming  a  return  of  money  paid  as 
salary  to  county  offlcera  on  the  apparent  au- 
thority of  diapter  9S,  Laws  1912.  For  that 
reason,  tbe  court  erred  in  overmllng  plaln- 
tlfTs  demurrer  and  plea  In  bar  to  defend- 
ant's croSB-complalnt.  Such  pleadings  should 
have  been  snstalned,  and  the  cross-complaint 
dismissed-  The  Judgment,  of  the  trial  court, 
dismissing  the  original  action,  is  affirmed. 
The  Judgmrat  for  the  defendant  on  the  cross- 
complaint  Is  vacated,  and  said  cause  is  re- 
manded, with  Inatirnctlons  to  sustain  plaln- 
ttlTfl  demurrer  and  dinnlaB  flie  sameu 

HENKY  D.  ROSS  and  BAKBB,  JJ,  oon- 
cor. 


BELKNAP  V.  HUNT  et  aL   (No.  1612.) 
Supreme  Court  of  Arizona.   Feb.  1,  1019.) 

1.  Appeal  juio  Bkbob  •a>781(Q)  —  Hoot 
QnxsxxoiTS. 

If  parties  pending  appeal  astUa  tiulr  differ^ 
ences,  the  court  will  not  proceed  to  determine 
the  case,  but  will  dismiss  appeal. 

2.  MAtmxmn  «sb85— Pubuo  Laitd— Rkot- 
■BT  or  MonxT  Paid  Dndkr  Pnomr. 

Where  plaintiff  at  pabHc  sale  bid  in  school 
land,  but  land  OHnmlssionm  refused  to  Issue 

certificate  until  be  sbouM  pay  ac<^ed  rent, 
whereupon  he  brought  mandamus  to  compel  is- 
sue of  certificate,  but  afterwards  he  paid  rent 
under  protest,  mandamus  must  be  dismissed : 
mandamus  not  being  a  remedy  by  which  money 
paid  under  protest  can  be  recovered. 

Appeal  from  Superior  Court,  Maricopa 
County;  Frank  O.  Smith,  Jadg& 

Mandamus  by  Edward  G.  BeUnap  against 
George  W.  P.  Hunt  and  others  ctnuUtutinc 
the  Land  J>epartment  of  tbe  State,  and  W. 
A.  Moenr,  as  Land  Commissioner  of  the 
State.  From  judgment  denying  tbe  writ, 
plaintiff  appeals.    Case  dismissed. 

Bullard  &  Jacobs,  of  Phcenlx,  for  aH>el- 

lant. 

Wiley  E.  Jones,  Atty.  Gen.,  and  George  W. 
Harben,  Asst.  Atty.  Gen.,  for  appellees. 

PBB  OnaiAM.  Tbe  oppelUiut,  Belknap, 
brought  suit  in  mandamus  againat  the  ap- 
pellees, cenatAtutlng  the  state  land  depart- 
ment and  tbe  ^te  land  ooinmlssloner,  to 
compel  them  to  enter  Into  a  contract  of  sole 
to  blm  of  29.6  acres  of  school  luid,  tbe  same 
being  a  part  of  section  IS,  aitnate  In  Mail- 
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copa  county.  The  oomidaliit  Ounra  that  both 
the  land  and  ImproTwaente  bad  been  ai^ 
praised  as  iKrovlded  by  law,  and  that  the 
appellant,  at  a  public  sale  the  land,  bad 
bidden  It' In  at  the  ajwvalsed  value ;  and  that 
appellees  r^sed  to  execute  the  contract  of 
sale  and  Ume  the  cntlflcate  ot  purdiasa 
until  and  unleiB  appellant  would  pay  to  the 
state  a  balance  of  rent  for  the  use  and  oc- 
cupation of  the  land  during  the  interim  from 
the  date  of  admlsslcm  to  statehood,  Felnmary 
14,  1912,  to  the  date  the  land  was  sbnck  off 
to  appellant,  August  19,  1916. 

Judsnwnt  refoslig  the  writ  was  entered  in 
the  superior  otnrt  of  Marlc<q)a  county  on 
May  7,  1017. 

[1]  It  has  oome  to  our  knowledge  that  ap* 
pdlont,  on  J^nly  17,  1B17,  paid  the  rental  de- 
manded of  him  aK>ellees  and  recrtred 
the  certlScate  of  purchase.  In  other  words, 
he  settled  the  question  of  rent  by  paying  it 
and  receive^  his  contract  of  purchase.  Of 
course,  this  court  would  not  issue  a  mandate 
to  appellees  commanding  them  to  do  what 
has  already  been  done.  The  litigation  hav- 
tng  been  settled,  tbere  is  nirthlng  left  lor 
this  court  to  decide.  Appellate  Jorisdlctloii 
is  dependent  upon  an  actual  ciintroTersy. 
If  the  parties,  pending  an  appeal,  compro- 
mise and  settle  their  differences,  there  is 
nothing  left  for  the  Judgment  to  operate  w- 
on  and  the  court,  when  advised  of  the  sit- 
uation, will  not  do  the  futile  ttalug  of  de- 
termining what  the  litigants  luve  already 
settled.  3  G.  J.  357,  {  112;  Mills  v.  Green, 
159  U.  S.  651-^,  16  Sop.  Ot.  132.  40  L.  Bd. 
SKt. 

[21  Thte  attorneys  for  ttie  parties  have  de- 
clined to  take  action  towards  a  dismissal  of 

tbe  appeal  bemuse  of  an  oral  stipulation  en- 
tered into  prior  to  the  payment  vt  the  rental 
In  question.  Hie  Attorney  General's  tofflce,  as 
attorney  for  appellees,  stipulated  orally  that, 
in^case  tbe  appellant  should  pay  the  rent  In 
question  under  protest,  no  advantage  would 
be  taken  in  this  appeal  because  of  such  pay- 
ment so  made.  We  can  see  no  good  reason 
why  this  court  In  this  particular  case  and 
special  drcumstances  should  not  regard  tbe 
counsel's  said  stipulation  la  the  same  light 
as  counsel  regard  It,  and  treat  tbe  said  stip- 
ulation as  having  tbe  same  force  and  effect 
as  a  written  stipulation  containing  the  same 
facts  and  couditloos  filed  in  this  case.  iSo 
treated,  the  fact  conclusively  aK>ears  there- 
from, that  all  matters  of  controversy  In  this 
appeal  between  the  parties  have  been  settled, 
and,  If  any  differences  exist,  ancb  differences 
have  arisen  since  tbe  aiveal  by  reas<Mi  of  the 
■aid  payment  under  protest.  Mandamus  is 
uot  a  remedy  by  which  money  paid  under 
protest,  in  the  circumstances  here  present, 
can  be  recovered. 

Tbe  appeal  is  dismissed,  with  costs  taxed 
against  appellant. 


POTTEB  T.  LOS  AKG&I/BS  ft  S.  K  B.  OO. 
(No.  235S.) 

(Supreme  Gourt  of  Hsvada.   Feb.  3,  1919.) 

1.  Appbaz.  and  Eraom  4s9870(5)— MAnKoa 
BcviBWABzx  -~  Bm,vtQ-  on  Motion  to 
Stbere  Mahxb  ibom  Plbapino. 

Under  Rm.  Law^  i  D340,  the  court  on 
appeal  from  judgment  will  review  court's  ruUng 
on  motion  to  strike  certain  afflrmativc  matter 
pleaded  in  answer. 

2.  BfAOTBB  AND  SXBVAHT  «S>268(9  ~  GOH- 

puiNT— Safett  Afpuance  Aot. 
In  brokcman's  action  for  injuries  based  on 

foderail  Safety  Appliaocc  Act  (U.  S.  Gomp.  H 
8605-8612)  and  federal  Employers*  Liability 
Act  (U.  S.  Comp.  St.  Sfi  8657-8665).  complaint 
held  to  base  plaintiff's  right  of  recovery  on  rail- 
road's negligence  in  having  defective  automatic 
coupler,  and  not  operation  of  cars  at  an  exces- 
sive speed;  tbe  all^ation  speed  showing 
necessity  of  Jumping  frmn  car  after  it  became 
unconpled. 

3.  Mabteb  ard  Sbrvart  *»247(1)— Injubt 
TO  Bkakxhan  —  Pboxiuatb  CAVSE—'DtnO- 

TIVC  COUPLGBS—EXCESSIVE  SfEBU. 

In  brakeman's  action  for  injnries  from  dio 
of  defective  conpler  in  vlolatiOD  of  federal  9afe- 
^  Appliance  Act  (U.  S.  Gomp.  St.  SS  8005- 
8612),  eausing  brakeman  to  jump  upon  uncoa- 
pliag  of  car  because  of  the  excessive  speed,  tbe 
briUI[eman*B  cootribuiory  negligence  in  jumping 
was  only  a  concurring  cause  of  the  injury. 

4.  UAaTBB  AND  Sbbtaht  «ea»22S(2)— Imjubt 
TO  Bbakbhan— DsncTiTs  GoQPUW— Con- 

TBIBmCOBT  NXOLIOENCE. 

Brakeman,  Injured  in  jumping  from  csr 
after  the  uncoupling  of  car  becaase  of  defective 
coupler  used  in  violation  of  federal  Safety  Ap- 
pliance Act  (U.  S.  Comp.  St  iS  8605-8612),  oau 
recover  agaioBt  railroad  notwithstanding  his 
contributory  QVligeuce  iu  jumping  from  car. 
under  Ced^vl  ElmpIoyerB*  LlaMlity  Act,  |  S 
(U.  S.  Gomp.  St.  I  8669). 

5.  Masteb  and  Sebtant  *»204(2)— Injtjbt 
TO  Bharemai?— Absttuption  of  Risk— Vio- 
lation OF  Fbdebal  Safbtt  Afpliancb  Act. 

In  brakeman's  action  1»8^  on  federal  Em- 
ployen^  LiabUity  Act  (U.  S.  Gomp.  St.  f|  8657- 
86^)  for  injuries  by  reason  of  railroad's  use 
of  defective  coupler  in  violation  of  federal  Safe- 
ty Appliance  Act  (U.  S.  Gomp.  St.  H  8606- 
8612),  tbe  defense  of  assumption  of  risk  held  not 
available  to  railroad  under  federal  Employers* 
IJabUity  Act,  |  4  (U.  S.  Gomp.  St.  i  8660). 

Appeal  from  District  Court,  Glark  CTounty; 
J.  Emmet  Walsh,  Judge. 

Action  by  Robert  J.  Potter  against  the  Los 
Angles  ft  Salt  Lake  Railroad  Company,  a 
corporation.  Judgmmt  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

F.  R.  McNamee,  of  Los  Angeles,  Cel.,  and 
I<eo  A.  McNamee,  of  Las  Vegas,  for  appel- 
lant 
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Edmon  O.  Bennett,  oft  Los  Angeles,  Cal., 
and  Charles  EL  Barrett,  of  I«s  T^s,  for  re- 
spondent 

C0I:;E!HAN,  G.  J.  Potter  brought  salt  to 
recover  damages  for  penonaX  Injury,  and; 
Judgment  harlng  been  rendered  agabist'tlie 
railroad  compan;^,  it  has  appealed. 

[11  A  motion  to  dismiss  the  appeal  has 
been  Interposed  by  respondrat,  upon  the 
ground  tbat,  while  the  appeal  Is  from  the 
Judgment,  the  error  assigned  and  ruled  upon 
Is  directed  solely  to  an  order  made  by  the 
court  sustaining  a  motion  to  strike  certain 
affirmative  matter  pleaded  in  the  answer. 
The  motion  must  be  d«ded.  Section  6840, 
Revised  Laws,  expressly  provides  that  upon 
an  appeal  from  a  Judgment  the  court  may 
review  intermediate  orders. 

l%e  complaint  contains  two  counts,  both  of 
which  allege  the  corporate  capacity  of  tiie 
cwnpany;  that  it  was  on  June  12,  1817,  a 
ccxnmon  carrter  by  ridlroad,  engaged  in  In* 
t«rstate  commerce,  In  that  It  was  transport* 
Ing  passengers  and  frei^t  in  and  betweoi 
the  states  of  Nevada,  California,  and  Utah; 
that  said  company,  in  the  conduct  of  its  busi- 
ness, kept  and  maintained  shops,  yards,  and 
a  dividon  point  at  Los  Yegas,  Nev.;  that  on 
the  day  mentkmed  plaintiff  was  in  the  em- 
ploy of  the  company  as  a  brakonan,  engaged 
In  the  switching  of  cars  which  were  being 
used  in  interstate  commerce  In  the  yards  of 
said  company  at  the  division  pohit ;  that  at 
the  time  of  the  allied  injury  defendant  was 
operating  the  cars  at  an  excessive  rate  of 
speed;  and  that  while  thus  engaged  in 
switching  cars  plaintiff  was  Injured  through 
the  negligence  of  the  company  In  not  having 
equipped  and  maintained  In  good  working 
order  automatic  couplers  upon  the  cars  so 
being  used  In  interstate  commerce,  which 
were  being  switched  In  said  yards. 

The  first  count  pleaded  the  Nevada  Work- 
men's Compensation  Act  (Laws  1913,  c.  Ill), 
and  that  defendant  bad  rejected  the  same. 
The  second  count  was  substantially  the  same 
as  the  first,  but.  Instead  of  pleading  the 
aforesaid  act,  pleaded  the  federal  Safety  Ap- 
pUance  Act  (Act  March  2,  1893,  c.  196,  2T 
Stat.  581  [U.  a.  Comp.  St.  SS  8605-8612]),  and 
the  federal  Employers'  Inability  Act  (Act 
Cong.  AprU  22,  1908,  c.  149,  35  Stat  6B  [U.  S. 
Comp.  St  IS  8657-8665]). 

The  defendant  company  filed  an  answer  In 
which  It  denied  the  acts  of  negligence  alleg- 
ed in  both  counts  of  the  complaint,  and  also 
set  up  an  affirmative  defense  of  contributory 
negligence  on  the  part  of  the  plaintiff  In  bar 
to  the  action,  and  pleaded  that  plaintiff  bad 
assumed  the  risk. 

At  the  time  of  tbe  trial  plaintiff  withdrew 
his  first  cause  of  action. 

The  error  assigned  on  this  appeal  pertains 
to  an  order  sustaining  a  motion  made  by 
couoael  for  plaiuttff  to  strike  from  Uie  an- 


swer tha  a&rmative  defenses  of  contributory 
negllgttice  and  assumed  risk.  The  motion  to 
strike  these  defoises  was  based  upon  the 
ground  that  when  a  cause  of  actton  pleaded 
in  a  complaint  Is  founded  upon  a  violatioa 
of  the  federal  statutes,  contributory  negli- 
gence and  assumed  risk  are  not  defenses  and 
have  DO  proper  place  in  the  answer,  and  coun- 
sel fbr  respondent  contoid  that  no  error  was 
committed  by  the  court  in  striking  the  said 
defenses. 

Secti<m  3  of  the  federal  Employers'  Ua* 
billty  Act  reads: 

**lB  an  actions  hereafter  brongbt  against  any 
luch  commoa  carrier  by  railroad  under  or  by 
virtue  of  any  of  the  provisions  of  this  act  to 
recover  damsges  for  personal  iDjories  to  an 
employe,  or  where  such  injuries  have  resulted 
in  hU  deetb,  the  fact  that  the  employ^  may  have 
been  guilty  of  contributory  oegUgence  shall  not 
bar  a  recovery,  but  the  damages  sliaU  be  dimin- 
ished by  the  jury  in  proportion  to  the  amount 
of  negligence  at^butable  to  such  «nploy6:  Pro- 
vided, that  no  such  employ^  who  may  be  in- 
jured or  killed  diall  be  held  to  have  been  guilty 
of  contributory  negUgenoe  la  any  case  wbere 
tbe  violation  by  sndi  common  carrier  of  any 
statute  enacted  for  the  safety  of  employ^  con- 
tributed to  tbe  injory  or  death  of  such  employe." 
XT.  8.  Comp.  Stats.  1916,  vol.  8.  p.  9^. 

Section  4  of  said  act  provides: 

"In  any  action  brought  against  any  common 
carrier  under  or  by  virtue  of  any  of  the  provi- 
sions of  this  act  to  recover  damages  for  injuries 
to,  or  the  death  o(  any  of  its  employes,  sacfa 
employ^  shall  not  be  held  to  have  sasumed  tiie 
risks  of  hli  employmuit  In  any  case  where  the 
vi<^tion  by  such  commoo  carrier  of  any  stat- 
ute (uacted  for  the  safety  of  employ^  con- 
tributed to  the  injury  or  death  of  such  employ^*' 
U.  S.  Comp.  Stats.  1916.  vol.  8,  p.  M27. 

Counsel  for  appellant  concede  the  correct- 
ness of  the  general  contention  made  by  coun- 
sel for  respondent  as  to  the  rule  of  law,  but 
insist  that  there  is  nothing  in  the  act  which 
prohibits  the  making  of  the  defenses  of  con- 
tributory negligence  and  assumed  risk  when 
the  complaint  sets  up,  as  it  is  asserted  is  the 
fact  In  the  case  at  bar,  not  only  a  violation 
of  the  federal  act,  but  also  alleges  tbe  nesU- 
gence  of  the  company  In  operating  the  cars 
mentioned  In  the  complaiut  at  an  excessive 
rate  of  speed,  since  it  Is  no  violation  of  a 
federal  statute  to  operate  trains  or  cars  at 
an  excessive  rate  of  speed. 

[2,  3]  While  we  are  Inclined  to  the  vl«w 
that  the  general  principle  of  law  contraded 
for  by  counsel  for  appellant  Is  correct,  we 
do  not  think  tbat  the  complaint  in  question 
brings  the  case  within  the  rule.  It  is  clear 
from  the  complaint  that  plaintiff,  as  a  basis 
of  recovery,  relies  upon  the  n^llgence  of  the 
appellant  In  having  a  defective  automatic 
coupler  upon  the  car  which  was  being  swttdh- 
ed.  The  allegatlorb  as  to  tbe  speed  of  the  car 
was,  we  take  it,  for  the  purpose  of  showing 
the  necessity  tm  plain  tUFs  Jomirtng  from  a 
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car  after  It  bad  become  unconpled,  and  was 
not  pleaded  as  a  cause  of  action.  Conced- 
ing, tcT  tbe  inupose  of  the  case,  that  the 
plaintlfl  was  gnJlty  of  cootiibutory  negli- 
gence In  JumpiDf;  from  the  car,  It  was  only 
one  of  the  cfmcurrlng  causes  of  plalntlflCs  In- 
jury, for  tbe  proximate  cause  was  the  de- 
fective coupler.  But  for  the  defective  coup- 
ler, the  cars  would  hare  been  under  perfect 
control,  they  would  not  have  run  at  an  ex- 
cessive rate  of  speed,  and  there  would  have 
been  no  injury.  We  think  tbe  language  of 
the  court  In  Otos  v.  Great  Northern  By.  Ca, 
128  Minn.  263,  160  N.  W.  822|  Is  Noardr  In 
point   The  court  said: 

"Defendant  contends  that  the  proximate  caoM 
of  plaintiff's  hijury  was,  not  the  defective  con- 
dition of  the  coupUnSi  but  his  violation  of  a 
rule  of  the  employer  forbidding  employes  going 
between  moving  cars.  It  appears  that  there 
was  such  a  rule.  There  Is  evidence  that  in  this 
yard  it  had,  with  die  knowledge  of  the  yardmaa- 
ter,  been  more  honored  in  its  breach  than  In 
its  observance.  But,  whatever  may  be  said  of 
the  propriety  of  plaintiff's  act  in  going  between 
the  cars,  it  was  only  one  of  the  concurring  caus- 
es of  plaintiff's  Injury.  The  violation  of  the 
statute  was  one  cause  of  bis  injury.  Tnrrlttin 
T.  Chicago,  St.  P.,  M.  ft  O.  By.  Co.,  95  Minn. 
408,  104  N.  W.  22&:  Spragne  v.  Wisoon^ 
Gent.  By.  Co.,  IW  Minn.  58,  116  N.  W.  104. 
This  is  all  that  is  necessary  to  create  liability, 
^e  statute  which  abolishes  contributory  negli- 
gence 'would  be  nullified  by  catling  plaintiff's 
act  the  proximate  cause,  and  tiien  defeating  him, 
when  be  conld  not  be  defeated  by  calHng  Ms  act 
contributory  n^Ugence.  •  •  ♦  It  la  only 
when  plaintiVs  act  is  the  sole  cause— when  de- 
fendant's act  is  no  part  of  the  cansatio>-that 
defendsnt  la  free  from  liability  nnder  tbe  act.' 
Grand  Trunk  Western  By.  Oo.  t.  Undsay,  233 
U.  S.  42,  47.  34  Sup.  Ct.  681,  682,  68  L.  Ed. 
838,  Ann.  Cas.  1914C,  168,  quottng  201  Fed. 
844,  120  C.  0.  A.  166.'* 

The  judgment  In  that  case  was  affirmed  by 
an  unanimous  court  In  Great  Northern  By. 
Co.  V.  Otos,  23»  U.  S.  349,  36  Sup.  Ct  124,  60 
L.  Ed.  322,  where  It  Is  said: 

"Under  the  instmctlMiB  of  tbe  conrt,  the 
jury  must  have  found  that  the  defect  was  the 
proximate  cause  of  the  injury,  as  that  was  made 
a  eoadltieii  <tf  the  ^aintirs  right  to  zeoover. 
If  sok  tbe  fact  that  the  plaintiff's  conduct  con- 
tributed to  the  result  was  not  a  defense." 

It  win  be  seen  that  the  entire  question 
turned  upon  what  was  the  proximate  cause 
of  the  injury. 

[4]  In  the  case  at  bar,  If  the  railroad  com- 
pany was  negligent  in  falling  to  equip  and 
maintain  Its  cars  with  automatic  couplers  In 
such  safe  condition  as  Is  required  by  the  act 
of  Coagress,  and  because  thereof  tbe  cars  be- 
came WKOiqiled,  such  failure  was  the  prox- 
imate cause  of  the  injury,  and,  notwithstand- 
ing the  fact  that  plalntUf  may  have  been 
guilty  of  contributory  negligence  In  jnmping 
from  the  car,  he  can  recover. 


in  And  since  section  4  of  said  act  of  Con- 
gress, mapn,  provides  that  an  employd  shall 
not  be  held'to  have  assumed  the  risk  of  his 
employment  In  any  case  where  the  vlolaUon 
by  su<A  common  carrier  of  any  statute  en- 
acted for  the  safety  of  employte  contributes 
to  tbe  Injnry  of  an  employ^,  no  error  was 
committed  In  striking  Uie  defense  of  assum- 
ed risk. 

Counsel  for  nppellant  say  in  their  brief 
that,  had  the  company  admitted  In  its  an- 
swer that  the  defective  coupllog  was  the 
proximate  cause  of  the  injury,  there  might 
be  some  ground  for  snstMnlng  tbe  motion. 
We  do  not  think  It  matters  whether  or  not 
the  answer  admitted  the  defective  coupling 
to  have  been  the  proximate  cause  of  the  In- 
jury. It  Is  clear  from  the  complaint  that 
such  was  the  theory  of  the  pleader;  and  la 
view  of  tbe  denials  In  the  answer,  if  plain- 
tiff had  fhlted  to  establish  that  fact  by  his 
evidence,  he  conld  not  have  recovered  a  judg- 
ment 

The  court  did  not  err  In  its  order  striking 
tbe  defenses  of  contributory  negligence  and 
assumed  risk,  and  the  judgment  shonid  be, 
end  is,  affirmed. 

SANDERS  and  DUC^EB,  ooncufr 


HELMS  QBOOVER  &  DUBBEB  CO.  v.  CO- 
PENHAGEN et  al. 

(Supreme  Court  of  Oregon.  Jan.  21,  1919.) 

1.  Appeal  Ann  SShbob  ^»S82— TTnuebtak- 

INO. 

An  undertaking  on  appeal  to  satlsl^  the  de- 
cree, if  affirmed,  and  to  deliver  certain  personal 
property,  Aeld  to  comply  with  U  O.  Ia  S  651, 
subds.  1  and  S,  and  not  to  Umit  the  security  to 
a  spedfic  amount 

2.  Appeal  Ann  BiaitoB  ^»048— OosBEcnoNf 
IN  Beoobo— Whesb  Made. 

If  tiiere  la  amy  error  In  the  orders  of  the 
trial  court  as  entered  In  tbe  record,  ap^ca- 
tion  for  a  correction  thereof  should  be  aiade 
in  tiie  trial  court  and  not  the  appellate  court 

3.  Appeal  and  Ebbob  «=»440— Jvaisnicnoif 
or  Tbial  Coubt— OoBBEcnoNS  of  Ebbobs. 

As  a  general  mle^  the  pendency  of  aa  ap- 
peal does  not  direst  the  trial  conrt  of  the  pow- 
er to  correct  its  record  so  as  to  conform  to 
the  truth  and  truly  set  forth  the  procetedings  as 
they  actually  occurred. 

4.  Appxal  ahd  Ebbob  «s»48^:-6tat  op  Pbo- 

CEBDIM08— ReVOCATIOIT  OP  OBBEB. 

A  notation  (m  an  nsdertaUng  on  appeal, 
"Bond  is  hereby  approved  without  affecting  de- 
cree or  changing  same  In  any  way,"  did  not  re- 
voke an  order  staying  proceedings,  made  after 
delivery  of  the  decree. 
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6.  Ama.  and  Erbob  «s3»460(1)— Bmoi  or 
Appui.  oh  Wsit  or  Ebbob. 
Accordiiig  to  Um  common  law,  a  writ  ot 
error  operated  per  Be  as  a  BUpersedeas  and  pre- 
vented the  issuance  of  executi(»i  to  enforce  the 
judgment,  and  the  same  effect  was  also  given 
to  an  appeal  in  diancerr. 

6.  ApPBAi.  AND  Ebbob  «s»488(2)  —  Stat  ot 

.PBOCEBDINaS— EFSBOT  Or  AFPEAXh 

An  appeal  from  a  decree  granting  a  pro- 
hibitory injunction  which  is  sdf-ezecutiiig  and 
requires  no  affirmative  action,  merely  maintain- 
ing the  status  quo  pending  the  appeal,  does  not 
suspend  the  injunctloQ,  but  a  mandatory  Injunc- 
tion compelling  affirmative  action  cannot  be  en- 
forced pending  a  duly  perfected  appeaL 

7.  Appeal  and  Ebbob  «=>477— Stat  or  Pbo- 

CEBDINGa— POWEB  OP  COUBTS. 
It  is  the  general  rul«  that  either  the  lower 
or  appellate  courts,  according  to  the  circum- 
stances, have  inherent  power  to  grant  a  stay  of 
proceeding!  pending  an  appeal,  even  whore  thero 
is  no  statute  entiding  a  pBrtjr  to  such  stay; 
but.  where  there  Is  a  statute,  ita  eonditlais  must 
be  complied  with. 

&  Appbax.  and  BkBOB  «=»480— nnoKBTAKiMa 
ON  Apfeal— Oabe  or  Fbbsonal  Pbopbbtt. 
In  a  suit  invoMng  patented  machines,  it 
was  appropriate  for  the  trial  court  to  Impose 
tbe  condition  that  the  defendants  give  an  un- 
dertaliing  on  appeal  and  continue  to  operate 
tbe  machines;  it  being  better  for  all  concerned 
that  the  operation  thereof  should  not  cease  dur- 
ing the  litigation. 

9.  Appeal  and  Ebbob  ^»477— Jubisdiotion 

— SUPEEMK  CklUBT— INJCNCTION. 
Notwithstanding  C<misL  art.  7,  {  2,  and  sec- 
tion 6  prior  to  amendment  in  1910,  the  Supreme 
Court,  in  order  to  preserve  the  subject-matter 
of  an  appeal  pending  a  hearing  on  the  merits, 
may  issue  a  restraining  ord%r  to  aid  or  protect 
its  appellate  jurisdiction. 

lO-  ApPEAI.  AND  UBBOB  <ft=*482  -~  OaBB  OF 

Pbopbbtt  Pending  Afpbai,. 
Where  the  trial  court  has  made  temporary 
provision  for  the  care  and  management  of  per- 
scmal  property  pending  appeal,  the  Supreme 
Court  will  not  ivBore  or  li^tly  disturb  the  or* 
der. 

11.  Affbal  and  EtaooB    1 112-HBnwiBaroBAS 

.— GONTBHBT. 

When  sn  appeal  is  taken  from  an  order 
granting  a  prohibitory  lniuncti<«,  the  trial  court 
still  retains  jurisdiction  pending  tbe  appeal  to 
punish,  as  a  contempt,  tbe  violation  tbe  in- 
junction ;  the  contempt  proceedings  being  whol- 
ly independent  ot  the  appeal. 

In  Banc 

Appeal  from  Circuit  Court,  Multnomah 
County;  0.  U.  Gantenbein,  Judge. 

Suit  by  the  Helms  Groover  &  Dubber  Com- 
pany against  Henry  Copenhagen  and  Otto 
Copenhagen,  copartners,  doing  business  tm- 
der  tbe  firm  name  of  Copenhagen  Bros.  De- 
cree for  plaintiff,  and  the  defendants  ap- 
peaL   On  motions  to  dlsmles  tbe  anieal. 


for  an  lojunctlon,  and  for  citation  for  con- 
tempt.   MotlfHis  dented. 

A  depree  was  entered  In  the  circuit  court 
In  tbe  above-entitled  case  on  the  IStli  day 
of  October,  1918,  whereby  It  was  decreed 
that  a  certain  contract  between  tbe  plalntift 
and  defendants  be  rescinded  and  annulled. 
It  was  further  ordered  that  the  defendants 
be  restrained  and  enjoined  from  the  further 
use  or  control  of  an  InveDtion  known  as  tbe 
"Helms  Groover  and  Dubber"  and  described 
in  the  application  filed  In  the  United  States 
Patent  Office,  September  22,  1017,  and  en- 
joining the  defendants  from  the  furtb<>r 
manufticttire  or  sale  of  said  Invention,  and 
from  making  any  contracts  therefor;  and 
also  ordered: 

"The  defendants  to  turn  over  to  the  plaintiff 
within  five  days  from  this  date,  sU  machines 
known  as  the  'Helms  Groover  and  Dubber* 
which  had  been  purdiased  or  in  any  way  acquir- 
ed out  of  Hie  proceeds  of  the  business  conducted 
by  the  said  defendants  in  connection  witii  tha 
aforesaid  contract  from  the  time  the  same  was 
sfitered  into  to  date  hereof.** 

It  appears  by  the  original  contract  be- 
tween the  plalntlfiC  and  defendants,  which 
was  rescinded  by  the  decree,  that  the  Copen- 
hagen  Bros,  agreed  to  take  over  this  patent, 
manufacture,  sell,  and  operate  the  machines, 
and  divide  the  pro0ts  with  the  plaintiff. 
On  account  of  an  alleged  violation  of  the 
contract,  the  same  was  rescinded. 

On  tbe  2lBt  day  of  October.  19ia  defend- 
ants filed  a  notloe  of  appeal  to  this  conrt. 
On  tbe  same  date,  the  defendants  obtained 
an  order  of  the  coart : 

"That  the  defendants  shall  have  the  right 
pending  the  final  determination  of  this  cauxo 
in  the  appellate  court  to  operate  sixteen  (10) 
madtines  known  as  the  Helms  Groover  and  Dub- 
her  machines^  bat  no  more,  and  l^at  as  a  osn- 
ditlon  to  said  opraatlon  they  shall  ffle  a  bond  in 
favcH-  of  the  plaintiff  in  the  sum  ot  ten  thou- 
sand (flO,00O.OQ)  dollars." 

Thereafter,  the  defendants  filed  two  sepa- 
rate undertakings  on  appeal  to  wiUcb  ob* 

JectlooB  were  made  and  sustained  by  the 
court.  On  November  7,  1918,  defendants 
filed  an  tindertaklng  on  appeal  with  the 
United  States  Fidelity  ft  Deposit  Company 
as  surety  thereon.  'The  court  approved  this 
undertaking  in  the  following  language: 

"Bond  Is  hereby  approved  without  affecting  de- 
cree or  ehanging  same  In  ai^  way,  Noresiber 
7, 191&" 

By  an  order  dated  Novembw  8,  1018,  the 
court  made  a  formal  order  approving  tlw 
undertaking  and  declaring  It  "to  be  in 
aggregate  amount  fixed  by  ttw  oonrt  for  tbe 
performaaoe  vf  the  sfltvenl  oHtgstloaB  ttMre- 
In." 
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Alfred  P.  Dobswi,  of  ForOand  (Robert 
Krlms,  of  Portland,  on  ttie  brief),  for  appel- 
lants. 

Tbomas  Mannix,  of  Portland  (6«orge  Ar- 
thur Brown,  of  Portland,  on  the  brief),  tor 
respondent.  ^ 

BBAK,  J.  (after  stating  the  facts  as 
ftbOTo).  The  plaintiff  movea  the  ooort  tor  a 
dlsmiroal  of  the  appeal  tor  the  reason  that 
the  undertaking  Is  limited  In  the  Bom  of 
no.00O,  utd  also  asks  that  defendants  be 
restrained  from  ftirtber  operating  the  ma- 
chines. 

After  the  formal  part  of  the  undertaking 
In  qnestloD,  It  first  provides  that— 

The  defeodanta  aud  their  surety  "do  hereby 
joiatly  and  severally  undertake  and  promise  on 
the  part  of  said  defeudaats  and  appdlant>  that 
defendants  and  apiwllants  will  jtay  to  the  plain- 
tiff all  damases,  costs  and  disbaTaamenti  which 
may  be  awarded  It  on  said  appeal,  and  (nrtlwr 
that  said  defuidantt  and  appdlanta  will  satlBfr 
said  decree  or  jadcment  so  far  aa  it  may  be  af- 
firmed on  appeal  if  the  same  or  aaj  part  there- 
of be  affirmed  on  appeaL" 

This  portion  ot  the  undertaUng  Is  In  strict 
cmnpliance  witti  sectkm  551,  subd.  1,  Li.  O. 
L.   It  is  not  limited. 

The  undertaking  farther  prorides  that — 

"Said  principals  and  surety  do  farther  joint- 
ly and  leTerally  undertake  and  promise  oo  the 
part  of  said  defendants  and  appellants  in  the 
ram  of  910,000.00  that  the  said  defendants  and 
appellants  will  obey  the  decree  of  the  apellate 
■  court  as  to  the  transfer  or  delivery  of  anv  of 
the  personal  property  required  to  be  transferred 
or  delivered  and  will  render  such  an  account  and 
pay  such  sums  for  the  continued  operation,  pend- 
ing the  appeal,  of  the  said  personal  property 
as  may  be  decreed,  ordered,  or  adjudged  by  the 
appdlate  conrt" 

SubdlvUon  8  of  section  551  directs  as  fol- 
lows: 

"If  the  decree  appealed  from  require  the  trans- 
fer or  dehvets  ot  any  personal  property,  unless 
the  things  required  to  be  transferred  or  deliv- 
ered be  brought  into  court,  or  placed  in  the  cus- 
tody of  such  officer  or  receiTer  as  the  court  may 
apptrint,  that  the  appellant  will  ot>ey  the  decree 
of  the  appelate  court.  The  amoimt  of  such  un- 
dertaking  shall  be  specified  therein,  and  bo  fixed 
by  the  court  or  judgp  therec^." 

[li  The  undertaking  approved  by  the  court 
is  substantially  the  same  In  fOrm  as  the 
two  prior  undertakings  which  were  taidered 
and  rejected.  No  objection  appears  to  have 
been  made  to  the  form  of  either  of  the  un- 
dertakings, but  only  to  the  surety  on  the 
first  two.  The  further  undertaking  above 
quoted  appears  to  be  In  compliance  with 
subdivision  8  ot  section  551,  as  well  as  with 
the  order  of  'the  conrt  relating  to  the  use 
of  the  marines.  This  subdliislon.  It  will 
be  noticed,  directs  the  conrt  to  fix  the 
amount  of  the  undertaking,  which  amount 
must  be  specified  therein.    We  tell  to  see 
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anr  detect  In  tUa  undertaking  or  way  pro* 
tMon  Oiat  in  any  way  conflicts  with  the 
rcQulremeDta  ot  sectkn  661.  The  decree 
provided  for  tlw  tranatar  ot  oartain  personal 
vroptstj,  and  It  was  therefore  annoiwlate 
fbr  the  trial  court  to  fix  the  amount  of  such 
further  undertaking  pursuant  to  subdlvi- 
Oaa  S. 

Some  objectlmt  Is  made  fbr  the  reason  that 
counsel  for  plaintiff  were  not  present  on  Oo* 
ti^r  21,  1918,  when  the  court  made  the 
order  fixing  the  amount  of  the  undertaking, 
and  limiting  ttw  operatl<m  ot  the  macihines. 
The  order  recites  that  the  plaintiff  appeared 
by  its  attomoTB  Ge<n^  Arthur  Brown  and 
^omas  Ifonnlx,  and  the  defendants  ap- 
peared by  thdr  attorney  Bobert  Krlma  and 
Roscoe  B.  Johnson,  and  that  It  appeared  to 
the  court: 

"Hat  the  defendants  have  heretofore  filed  a 
notice  of  appeal,  and  It  having  been  agreed  upon 
in  open  court  by  and  between  tlie  attorneys  for 
the  re^MCtive  partlea  tlut  the  defendants  riioidd 
operate  only  dbiteen  (18)  <tf  the  machines  known 
as  'Helms  Groover  and  Dobber*  madilnes  and 
no  more  pending  the  determlnaUon  ot  this  cause 
npwi  apptnl." 

[2,  S]  If  there  Is  any  error  In  the  orders 
of  the  court,  as  entered  In  the  record,  a  cor- 
rection thereof  should  be  made  upon  prop- 
er application  therefor  In  the  trial  court.  An 
appeal  does  not  deprive  the  trial  court  of 
all  power  to  act  pending  the  appeal.  As  a 
general  rule,  the  pendency  of  an  api>eal 
does  not  divest  the  trial  court  of  the  power 
to  correct  Its  record  so  It  will  conform  to 
the  truth  and  truly  set  forth  the  proceed- 
ings as  they  actually  occurred.  2  R.  C.  L. 
S  95,  p.  120;  Pach  v.  GeofTroy,  65  Hun,  619, 
19  N.  T.  Supp.  583.  In  1  Joyce  on  Injunc- 
tions, S  72,  the  author  states: 

"Pending  appeal  by  defendant  from  a  judg- 
ment and  enjoiaiog  the  operation  of  certaiu  ma- 
chinery on  certain  premises,  it  is  in  the  discre- 
tion of  the  trial  court  to  stay  enforcement  of  the 
judgment.  •  •  •»» 

[4]  The  notation  made  by  the  trial  court 
uprai  the  undertaking  at  the  time  of  its 
apdproval  did  not  revoke  the  order  ot  Oc- 
tober 21,  1918,  regulating  the  stay  of  pro- 
oeetUngs.  The  motion  to  diamlss  the  appeal 
la  not  well  grounded,  and  Is  denied. 

Injunction. 

Plaintiff  moves  the  court  for  an  order  le- 
stralnli^  the  defendants  from  operattaig  the 
madilnes  otmtrary  to  the  decree. 

[I,  V\  Acoordliv  to  the  common  law,  a  writ 
of  error  tolerated  per  se  as  a  supersedeaa 
and  prevented  the  Issuance  of  execution  to 
enforce  the  judgmoit,  and  the  same  effect 
waa  also  i^vot  to  an  appeal  In  chancery. 
This  matter  Is  now  governed  by  statutory 
provisions  which,  as  a  general  rule,  express- 
ly prescribe  what  judgments,  order^  or  de- 
crees may  be  superseded,  and  xxpaa  what 
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oondltloiuh  As  a  general  rvl^  proceedings 
npon  any  antealable  Judgment  or  order,  ex- 
owt  in  a  few  oiumerated  cases,  may  be 
superseded  upon  tbe  flUng  of  a  suffldrnt 
undertaking.  Ordinarily,  the  perfecttng  <rf 
an  Bi^>eal  from  a  judgment,  decree,  or  order 
stays  <mly  afflrmatlTe  proceedings  thereunr* 
der.  An  appeal  from  a  decree  granting  a 
prohibitory  injunction.  wht<A  Is  self-execat- 
Ing  and  requires  no  afflrmatlTe  action,  mere* 
ly  maintaining  the  status  quo  pending  the 
appeal,  does  not  suspend  the  InjuncUon.  On 
tlie  other  hand,  a  mandatory  injunction-- 
that  is,  one  wbidi  compels  afflrmative  ac- 
tion by  tlie  defendant  instead  of  merely  pre* 
serving  tlie  status  quo — cannot  be  enforced 
pending  a  duly  perfected  appeaL  2  B.  0. 
L.  I  97,  p.  122;  22  Oyc  lOia  See.  also,  Day 
T.  HoUand,  15  Or.  464,  16  Pac.  855;  Toy  t. 
Gong,  87  Or.  454,  170  Faa  936;  3  C.  J.  | 
1392,  p.  1272  et  seq. 

[7, 1]  It  is  the  general  rule  that  either  the 
lower  or  appelate  court,  according  to  the 
drcnmstances,  has  inherent  poww  to  grant 
a  stay  of  proceedii^  pen^ng  an  appeal 
eren  where  there  Is  no  statute  entitling  a 
party  to  audb  stay.  Where  the  right  to  a 
stay  Is  wth^  regulated  by  statute,  or 
where  the  statute  prescribes  the  conditions 
nprai  which  It  may  be  obtained  or  allowed, 
the  courts  cannot  grant  a  stay  <^  proceedings 
in  a  case  whidi  b  not  within  the  statute, 
or  In  the  absenoe  of  compliance  wttti  the 
prescdbed  conditions.  8  O.  J.  |  1408,  p. 
1288;  and  also  section  1410,  p.  1280.  In  the 
case  at  bar,  the  defradants  having  complied 
with  the  conditions  of  the  statute  In  r^rd 
to  the  undertaking  <m  apiKal,  It  was  ap* 
proprlate  for  0ie  trial  court,  In  tbe  exercise 
of  its  discretion,  to  regulate  the  matter  of 
<^ratlng  the  patented  machines  involved, 
and  to  Impose  the  condition  that  tbe  de- 
fendants give  the  undertaking,  whidi  re- 
quirement is  In  pait  supplemental  to  and 
in  aid  of  the  provtelfms  of  the  statute.  Tbe 
machines  are  used  in  Shipbuilding,  and  It 
wonld  seem  better  for  all  concerned  that 
the  operation  thereof  should  not  cease  dur- 
ing the  litigation. 

[I,  111  Although  the  Gonstttutton  of  Ore- 
gon, article  7, 1  2,  and  section  6  prior  to  (he 
amendment  of  article  7  In  1910,  confers  up* 
on  the  Supreme  Court  jurisdiction  only  to  K- 
Tlew  the  decisions  of  the  circuit  courts,  ex- 
cept that  It  may  in  its  decision  take  original 
jurlsdlctioii  in  maDdamus,  quo  warranto, 
and  habeas  corpus  proceedings,  yet,  in  or- 
der  to  presrare  Uw  subject-matter  <tf  the 
appeal  pending  a  hearii«  upon  the  merits, 
this  court  may  Issue  a  restraining  order  to 
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aid  or  protect  Its  appeUate  Jwrisdlcttoi. 
Livesley  v.  Krebs  H<q»  Oa,  67  Or.  ZS2,  07 
Paa  718.  107  Pac.  460,  U2  Pac.  1.  How- 
ever, where  the  trial  court  has  made  tem- 
porary provision  for  the  care  and  manage- 
ment of  persmal  property  involved  In  the 
case,  during  the  pMidOicy  of  the  appeal,  the 
necessity  fw  an  order  to  protect  or  i«e- 
serve  tbe  propwty  whldi  la  the  subject-mat- 
ter of  the  appeal  Is  obviated.  Undo:  such 
circumstances,  this  court  will  not  Ignore  or 
disturb  the  order  of  the  trial  court  regulat- 
ing the  stay  of  the  proceedings.  When  the 
trial  court  lias  thus  exercised  its  discretion, 
particularly  when  the  order  is  based  upm 
a  stipulation  of  counsel  for  the  respectlTe 
I»arties.  the  appellate  coort  will  be  loath  to 
disturb  such  an  order.  ^  Cyc.  07&-1002L 
The  order  regulating  the  use  of  the  ma- 
chines was  made  prior  to  the  perfectt<m  of 
the  appeal  uid  while  tbe  trial  court  had  full 
jmriadictlon  of  the  causes  See  Enc  of  PL 
ft  Pr.  p.  1231d,  and  notes  an  page  1282.  The 
motion  for  a  restraining  order  Is  denied. 

Application  fbr  Citation  for  Contempt 

[11]  The  plaintiff  movee  that  the  def^d- 
ants  be  cited  for  contempt  for  a  violation 
of  the  decree  of  the  lower  court  appealed 
from.  If  there  has  been  any  violation  of 
any  part  of  the  decree  which  was  not  stay- 
ed by  virtue  of  the  undertaking  on  appeal, 
or  by  tbe  order  of  the  trial  court,  the  print- 
er fomm  for  an  Investigation  of  that  mat- 
ter Is  in  that  court.  The  decree  In  this  case 
grants  an  Injunction  which  Is  prohibitory 
and  also  mandatory. 

When  an  appeal  Is  taken  from  an  order 
granting  a  prohlUtory  inJuocUon,  the  trial 
court  still  retains  Jurisdiction  pending  the 
appeal  to  punish  as  a  contempt  the  viola- 
tion of  the  Injunction,  as  the  contempt  pro- 
ceedings is  wholly  independent  of  the  ap- 
peal, or  any  question  to  be  considered  by  the 
appellate  court.  Barnes  v.  Chicago  Typo- 
graphical Union,  232  111.  402.  83  N.  E.  932, 
14  L.  E.  A.  (N.  S.)  1150  and  note,  122  Am. 
St.  Rep.  120;  3  C.  J.  8  1456,  p.  1325. 

We  find  no  precedent  In  this  state  for  this 
court  to  grant  the  application  on  account 
of  a  Tiolatlm  of  an  order  of  the  Lower  court. 
The  application  for  the  citation  Is  therefore 
denied.  The  opinion  In  Re  Tlnton.  65  Or. 
422.  132  Pac.  1165,  Is  Instructive  in  regard 
to  both  features  of  this  phase  of  the  case. 
See.  also,  State  ex  rel.  v.  Downing,  40  Or. 
309-326,  S8  Pac.  863,  66  Pac.  017. 

BURNBTIT  and  JOHNS,  JJ«  not  sitting 
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ELDBEDOB  t.  HILL  TfTrCB  CO.  et  al 
(SaprMie  Oonrt  of  Oregon.  Jaa.  21,  IMO.) 

1.  BtxEctmoN  «s»40— Pbopestx  Subject  to 
L«TT— Bqititable  iNTBftHers. 

Intanffible  and  tmcertain  interests  which  in- 
Tolve  the  rights  of  third  parties,  such  as  an 
equitable  title  in  land  where  the  legal  title 
is  not  In  the  debtor,  are  not  subject  to  ezecntion. 

2.  Execution  <=>41  —  Pbopebtt  Subject 
To  Levy— Trusts. 

Equity  will  not  permit  the  levy  ot  an  ex- 
ecution upon  &  legal  title  held  by  a  debtor^ 
trustee  for  a  third  party,  as  in  'the  case  of  an 
assignee  for  the  benefit  of  creditora  or  on  ordi* 
nary  naked  trust. 

3.  BxECtmoN  «=»27— Pbopebtt  Subject  to 
Lett— Untbanbpebable  Interests. 

Interests  which  cannot  be  transferred,  such 
as  franchises  of  corporations,  rights'  to  office, 
etc.,  arc  not  subject  to  execution. 

4.  ExBcnnoii  «32S~PB0pnTT  Subject  to 
I*vT— Public  Interest. 

Property  which  is  so  involved  with  the  In- 
terest  of  the  public  that  It  cannot  be  levied  up- 
on and  sold  without  interfering  with  the  ri^ts 
of  the  public,  such  as  corporations  like  canals 
and  railways,  is  not  subject  to  execution. 

5.  Execution  «=!>81— Pbopebtt  Subject  to 
Lett— Mutual  Water  Gqhpanies. 

Property  of  a  nnitual  water  oMnpaoy,  not 
ot^nixed  for  the  purpose  of  selling  water  or 
aa  a  profit  corporation  but  for  the  sole  purpose 
of  transmitting  and  delivering  to  appropriators 
and  owners  of  the  water  the  quantity  to  wbidi 
each  is  entitled,  the  relation  ot  the  corporation 
being  that  of  a  holding  company,  trustee  or 
agent,  is  not  subject  to  levy  and  sale  under  ex* 
ecution. 

6.  Waters  and  Waieb  Courses  ^238  — 
"Genebax.   Cobpobation"  —  Ditch  Cok- 

PANIE8. 

A  mutual  ditch  company,  not  organized  for 
the  purpMe  of  selling  water  or  as  a  profit  cor- 
poration 'but  for  the  sole  purpose  of  trane- 
Bittlns  and  delivering  to  appropriators  and 
owners  of  the  water  the  quantity  to  which  each 
is  entitled,  is  not  a  "general  corporation,"  with- 
in the  meaning  of  L.  0.  L.  S  0525. 

7.  Waters  and  Water  Courses  ^=a2.38  — 
"Pubuo  Service  CobI'oration"  —  Dmii 
Companies. 

A  mutual  water  company,  organizetl  for  the 
sole  purijose  of  transmitting  and  dolivoring  to 
the  appropriators  and  owners  of  the  water  the 
quantity  to  which  each  is  entitled  witfaont  profit 
is  not  a  "poblle  service  eorporation,"  as  that 
term  Is  amally  apidled. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Seriea,  Public  Service  Cor* 
po  ration.} 

8.  CABRIKS8  «e»238  —  Wateb  Cohpanies  — 
"GOUUON  Cabbceb." 

A  mutual  ditch  company,  not  organised  for 
the  purpose  of  selling  water  or  as  a  profit  cor- 
poration, but  for  the  sole  purposf  of  transmit- 
ting and  delivering  to  the  appropriators  and 


owners  of  water  tiie  quantity  to  which  each  Is 
entitled,  is  not  a  "common  carrier"  of  water. 

[Ed.  Note.— Eor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Common 
Carrier.] 


In 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty; Dalton  Biggs,  Judge. 

Suit  by  Henry  EJldredge  against  the  Mill 
Ditch  Compai^  and  otbera  Decree  for  de- 
fendants, and  plaintiff  appeals.  Reversed 

and  remanded, 

ThSn  Is  a  suit  In  equity  brought  to  eajoin 
and  finally  to  set  aside  the  execution  sale  of 
the  water  rights  and  ditch  property  of  the 
Mill  Ditch  Company,  a  mutual  corporation 
for  the  dtstrtbution  of  water;  to  have  a  re- 
ceiver appointed  to  take  charge  of  such  ditch 
and  water  rights,  and  levy  the  necessary  as- 
sessments to  pay  off  the  debts  of  the  cor- 
poration. 

The  defendant  Mill  Ditch  Company  is  a 
corporation  organized  for  the  purpose  of  di- 
verting water  from  the  Malheur  river  and 
distributing  It  through  the  ditches  In  ques- 
tion to  tlie  stockholders  in  proportion  to  the 
shares  of  stock  held  by  each  stockholder. 
The  shares  of  stock  provided  by  the  articles 
of  incorporation  are  4,750  of  the  value  of 
$10  per  share,  and  supposed  to  represent  the 
full  capacity  of  the  ditch,  one  miner's  Inch 
for  each  share  of  stock. 

The  plaintiff  Is  alleged  to  he  a  stockholder 
In  such  corporation  owning  400  shares  of 
stock  therein  auG  entitled  to  such  number  of 
inches  of  water  from  said  ditch,  aud  has 
used  the  same  upon  his  land  for  a  number  of 
yeCTS  irrigating  the  same,  and  be  alleges  he 
has  no  other  means  for  the  Irrigation  of  his 
land. 

The  defendant  United  States  National 
Bank  had,  at  the  beglntdng  of  this  litiga- 
tion, a  Judgment  against  the  Mill  Ditch  Com- 
pany for  the  snm  of  91t480  with  Interest,  at- 
torney's fees,  etc.  It  had  levied  Its  execu- 
tion nptm  the  entire  proper^r  whidi,  nom- 
inally at  least,  belonged  to  the  MIU  Dltcb 
Company,  inelndUig  Its  entire  water  and 
ditch  rights,  and  was  about  to  sell  the  saine 
under  saM  ezecntion  at  the  time  of  the 
commencement  of  tbis  sidt,  after  which  the 
pnverty  was  actually  sold  under  the  enc»- 
tlon  for  the  snm  of  $1,781.79^  The  oom- 
plalnt  was  then  amended  showing  the  com- 
pleted sale,  and  it  4b  now  soimht  to  set  aside 
the  same.  A  demurrer  to  the  complaint  was 
sustained  In  the  loww  court,  and  the  case 
comes  here  upon  the  demurrer  and  the  al- 
legations of  the  complaint  alone. 

Wm.  E.  Lees,  W.  H.  Brooke,  and  P.  J. 
Qalla^er,  all  of  Ontario,  for  appellant 


«B>For  otlier  cases  see  same  toplo  and  KET-NUUBBR  in  all  Key-NumbaraA  DItests  and  Isdcm 
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George  E.  Davis  and  Bruce  B.  Kester, 
both  of  Vale^  for  respoudeoti. 

BBNNEOrr,  3.  (Atter  stating  ttie  fiicta  as 
above).  It  aiK>eani  from  ttie  complaint  that 
the  defendant  Hope  Is  the  owner  of  the  ma- 
jority of  the  stock  of  the  Mill  Ditch  Com- 
pany, and  he  is  also  a  director  of  the  de- 
fendant United  States  National  Bank.  There 
'were  allegations  In  the  complaint  regarding 
the  conduct  on  the  part  of  Hope  to  the  effect 
tliat  he  bad  inteotionaUy  permitted  the  as- 
sessments of  the  Mill  Ditch  Company  upon 
the  stockholders  to  lapse  bV  reason  of  his 
majority  control,  and  thus  to  permit  the  com- 
pany to  become  Insolvent,  so  far  at  least  as 
the  present  payment  of  its  Indebtedness  Is 
concerned.  The  allegations  of  the  complaint 
strongly  raggest  a  collusion  between  Hop& 
and  the  bank ;  but  there  is  no  direct  allega- 
tion of  such  collusion,  and  we  can  find  no  di- 
rect allegation  of  any  Improper  c<mdact  of  the 
bank  itself  which  might  estop  It  from  pro- 
ceeding on  Its  execution. 

The  case  Is  presented,  on  behalf  of  both 
appellant  and  respondent,  upon  the  sole  que»> 
tlMi  as  to  whether  or  not  the  water  rights, 
ditches,  etc.,  held  by  a  mutual  water  serving 
company  for  the  benefit  of  its  stockholders, 
can  be  levied  upon  and  sold  to  satisfy  an  ex- 
ecution against  the  corporation,  and  it  will 
be  considered  upon  that  ground  alone. 

The  question  presented  is  a  new  and  In- 
teresting one.  Section  227,  U  O.  Li,  as 
amended,  provides: 

"All  property,  including  franchises,  or  rights 
or  interest  therein,  oi  the  jodgpient  debtor,  shall 
be  liable  to  an  execution,  except  as  In  this  sec- 
tion provided.  The  following  property  shall  be 
ezeiopt  from  execution,  if  selected  and  reserved 
by  the  judgment  debtor  or  his  agent  at  the  time 
of  the  levy,  or  as  soon  thereafter  before  sale 
theraof  as  the  same  shall  be  known  to  him  and 
not  otherwise:  •  •  • 

"Subd.  6.  All  property  of  the  state  or  uy 
county,  incorporated  city,  town,  or  village  there- 
in, or  of  any  other  public  or  municipal  corpora- 
tion of  like  ^ancter." 

Just  what  Is  meant  hy-  "like  character," 
and  Just  how  closely  a  public  corporation 
must  resemble  a  town  or  village,  etc.;  In  or- 
der to  be  within  the  provision,  is  not  very 
clear.  However,  It  seems  to  be  well  settled 
both  generally  and  4n  this  state  that  there  are 
some  rights  and  interests,  In  the  nature  of 
property,  which,  on  aoconnt  of  their  Inher- 
ent nature,  cumot  be  effectually  reached  by 
an  execution  at  law,  and  which,  on  account 
of  their  Involved  character,  aud  of  the  com- 
plications with  the  rights  of  third  parties, 
and  with  public  interests,  wlU  be  protected  In 
a  conrt  of  equity  from  an  execnticm  at  law. 

til  BMrtit.  Inta»ffiMe  and  Uncertain  /n- 
tereat*  Which  Involve  the  Btghtt  of  TMHt 
Particg. — Such  an  interest  Is  the  eqnltatde  ti- 
tle in  . land  where  the  legal  titla  Is  not  la  the 


debtor  but  la  soipe  third  pers(HL  It  seems 
well  settled  that  such  equitable  Interest  is 
not  subject  to  execution.  Smith  v.  Ingles,  2 
Or.  43;  Bloomfitid  v.  Uomason,  U  Or.  229,  4 
Pac.  832;  SUver  t.  Lee,  38  Or.  BOB,  63  Pac. 
882;  Holmes  T.  Wolfard,  4T  Or.  83,  81  Paa 
81». 

In  Oie  latter  case  It  is  said  1^  Mr.  Justice 
Mooie,  delivering  the  opinion  of  the  court: 

"The  role  thus  established  rests  np<m  the  as- 
sumption that  an  equitable  Interest  in  real  prop- 
erty is  an  uncertain  estate,  whldi.  If  It  could 
be  sold  on  execution  issued  on  a  judgment  ren- 
d«ed  In  a  law  action,  would  produce  a  sum  gross- 
ly inadequate  in  proportion  to  its  real  value; 
for  most  persons.  In  purchasing  real  propertr, 
insist  upon  a  certainty  of  the  title  thereto,  and, 
whore  there  Is  a  doubt  in  this  respect,  usuallj 
decline  to  invest  their  money.  If  a  compulsory 
sale  of  such  interest  upon  ezecntlon  were  p^ 
missible.  there  would  be  little  or  no  competi- 
tion in  bidding.  Few  people  desire  to  purchase 
a  lawsuit,  and  the  judgment  creditor  would 
prc^bly  secure  tlw  eqnitable  estate  for  a  nomt* 
nal  sum." 

[2]  On  the  other  hand,  we  may  safely  as- 
sume that  equity  would  not  permit  the  levy- 
ing of  an  execution  upon  a  legal  title  held 
by  a  debtor  as  trustee  for  a  third  party,  as 
In  the  case  of  an  assignee  for  the  benefit  of 
creditors,  or  of  an  ordinary  naked  trust  A 
court  of  equity  would  look  to  the  interest  of 
the  real  bmeflciartes  and  would  not  permit 
them  to  be  uselessly  embarrassed  by  the  sale 
of  the  legal  title  held  by  the  debtor. 

[S]  Second.  Interests  Which  Cannot  be 
Transferred. — Examples  of  this  are  the  fran- 
chise of  corporations,  rights  to  an  office,  etc. 
Where,  although  the  debtor  may  be  such  a 
corporation  or,  If  an  Individual,  may  have  an 
Interest  In  an  office  In  the  nature  of  proper- 
ty, yet  because  there  is  nobody  who  can  take 
such  Interest,  and  they  are  not  the  subject 
ot  transfer  from  one  to  another,  an  execu- 
tion would  be  utterly  InefTectual. 

f4]  Third.  Property  Which  it  $o  Involved 
with  the  Interest  of  the  PubUe  That  it  Co**- 
not  be  Levied  Upon  and  8otd  Without  Inter- 
fering  with  the  Riffhts  of  Ruch  Public.— Sucb 
are  the  interests  of  corpturatlons  like  canals 
and  railways,  even  when  In  some  sense  held 
by  private  corporations,  and  tlie '  interests 
held  by  a  school  district  and  other  public 
and  quael  public  organizations. 

The  case  of  Clue  v.  Tide  Water  Canal  Co., 
In  the  United  States  Supreme  Court,  24  How. 
257,  le  L.  Ed.  e3».  Is  a  leading  case  in  rela- 
tion to  tMs  claae  of  pn^rty.  In  that  case 
the  judgment  creditor  of  the  canal  com- 
pany had  caused  an  execution  to  be  levied 
upon  a  taoQse  and  lot  and  ft  wharf  and  canal 
locks  belonging  to  the  canal  company  in  tee. 
It  is  said  in  the  opinion: 

"The  Tidewater  Canal  Is  a  great  thorough- 
fare of  trade,  through  which  a  large  portion  of 
the  products  of  the  vast  region  of  country  bor- 
dering OD  the  finsqnehanaa  river  osoally  passei* 
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Id  ordw  to  laadi  tidewater  and  t  martet.  The 
whide  vaUie  it  to  the  itockholdera  consists  in 
a  franehise  of  takins  toll  on  boats  paaung 
thronch  it.  *  *  *  The  property  seized  by  the 
marshal  is,  of  itself,  of  scarcely  any  value,  apart 
from  the  franchise  of  takins  toll,  with  which  It 
is  connected  io  the  hands  of  the  company,  and  if 
Kdd  under  this  fieri  facias  without  the  fran- 
chise, would  bring  amrotly  onyttiing;  but 
wonld  yet,  as  It  to  eaKsttial  to  ths  working  of 
the  cual.  render  the  property  of  the  comipany 
In  the  franchise,  now  so  Talaable  and  produc- 
*  tive,  utterly  valueless. 

"Now,  it  is  very  clear  that  the  fBancbtse  or 
cjght  to  take  toll  on  boats  going  through  the 
canal  *  would  not  pus  to  the  purchaser  under 
this  execution.  •  •  *  The  record  and  pro- 
ceedings before  ns  show  that  ^ere  were  other 
creditor*  of  the  oorpoiation  to  a  larfo  anumnt, 
some  of  whom  loan^  money  to  cany  on  the  en- 
t^riae.  And  it  would  be  against  the  principles 
of  cqoit^  to  allow  a  tingle  creditor  to  destroy  a 
fond  to  which  other  creditors  bad  a  right  to 
lock  for  payment,  and  equally  against  the  prin- 
dples  of  equity  to  permit  him  to  destroy  the 
value  of  the  property  of  the  stockholders,  by 
dissevering  from  the  franchise  property  whi^ 
was  essential  to  its  useful  existence." 

[1}  It  seems  that  all  of  these  questioDS  en- 
ter more  or  less  Into  this  case,  and  all  are 
reasons  why  the  property  of  this  mutaal  wa- 
fer company  held  and  nsed  for  the  benefit  of 
its  stockholders  alone  and  used  for  the  pur- 
pose of  transmltfelng  and  delivering  water 
appropriated  by  them,  and  used  npon  their , 
req>ectlTe  land,  oa^t  not  to  be  permitted  to 
be  sold  Dpon  an  execntlon  against  the  water 
corporation. 

It  seems  to  be  pretty  well  settled.  In  the 
Btatea  baTii^  water  codes  similar  to  that 
of  our  own  state,  even  In  cases  of  pubUe 
aerrice  corporations  organised  for  profit  and 
selling  water  to  the  general  public,  that  the 
water  and  ditch  rights  really  belong  to  the  in- 
dlTidual  approprlator  and  are  appurtenant  to 
the  lands  upon  which  the  same  are  nsed,  and 
that  the  corporation  transmitting  the  same  Is 
in  the  nature  of  a  holding  company  or  agent 
for  the  true  owners  of  the  water  rights. 
Weil  on  Water  Rights  (3d  Bd.)  toL  2, 1  1839, 
p.  1237.  and  antluwitles  cited. 

How  mnch  more  so  must  thia  be  true  In 
the  case  of  a  mutual  water  compony,  not  or- 
ganised for  the  purpose  of  selling  water  or 
as  a  profit  corporation,  bnt  for  the  sole  pur- 
pose of  transmitting  and  dellTerlng  to  the 
appropriators  and  owners  of  the  water  the 
quantity  to  which  each  Is  entitled.  The 
relation  here  on  the  part  ot  the  corporation 
seems  to  be  (Nearly  that  of  a  holding  com- 
pany, trustee,  or  agent  for  the  ml  owners 
of  the  water  who  are  putting  it  to  a  benefi- 
cial nse  ttpoo  tbelr  landa  It  would  seem 
deariy  tlUlt  the  corporation  In  sudi  a  case 
had  no  Interest  In  the  water  or  ditches 
wbi^  equity  would  permit  it  to  sell  and 
transfer  to  outside  parties,  and  thereto  de- 
prive the  water  users  of  the  same,  and.  If 
this  coidd  not  be  done  by  private  contract* 
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it  oertvlnly  coDld  not  be  dqne  1^  an  Invol- 
untary sale  under  execution. 

The  sale  in  question  could  work  no  useful 
porpose,  bnt  wonU  practically  destroy  the 
fflitire  pK^er^t  and  embarrass  and  blnd«r 
the  owners  of  the  WAter  and  perhaps  pre- 
vent them  from  obtaining  it,  at  alt 

Havix«  reached  this  caicluslfm  upon  this 
tnineh  ot  case,  it  follows  that  the  de- 
mnrrer  should  have  been  overruled  in  the 
court  b^ow,  and  It  is  hardly  necessary  to 
coosMer  bow  tax  a  court  of  equity,  in  a  case 
of  this  bind,  would  interfere  to  protect  the 
stochbtdders  and  other  creditors  (tf  there  are 
any)  from  a  wasteful  sale,  under  the  princi- 
ples nnw^eed  in  Holmes  v.  Wolfard,  su- 
pra. It  is  not  to  be  overlooked,  however, 
that  this  property  which  presumably,  coat 
the  amount  paid  la  for  stock,  $47,600,  was 
sold  on  this  execution  for  the  amount  of 
$1,784,  about  the  exact  amount'  of  the  Judg- 
ment claimed,  and  was  bought  in  even  at 
that  price  by  the  creditors.  In  view  of  these 
facts,  the  language  of  Hr.  Justice  Moore  In 
the  Holmes  Case  seems  particularly  perti- 
nent, and  it  is  questionable  whether,  if  the 
shadowy  rights  of  the  corporation  were  of 
such  a  nature  that  they  could  be  sold  at 
all,  it  should  not  he  in  a  court  of  equity, 
where  the  rights  of  all  parties  could  be  pro- 
tected and  the  property  made  to  bring  some 
substantial  portion  of  Its  value,  as  was  sug- 
gested by  the  Supreme  Court  of  the  United 
States  la  the  case  of  Gae  v.  Tide  Water 
Canal  Co.,  supra. 

It  Is  also  unnecessary  to  decide  how  far 
this  corporation  and  Its  pecuniary  water 
rights  and  franchises  were  exempt  from  ex- 
ecution as  a  quasi  public  corporation. 

[I-I]  That  It  was  not  a  "general"  corpora- 
tion, within  the  meaning  ot  the  latter  clause 
of  section  6525,  L.  O.  L.,  is  clear.  It  is  also 
clear  that  It  was  not  a  "public  service"  cor^ 
I>oration  as  that  term  Is  usually  applied.  It 
was  not  selliDg  water  to  the  general  public 
at  large  and  was  not  a  common  carrier  of 
water.  Nevertheless,  It  has  many  elements 
of  a  quasi  public  corporation.  It  is  dealing 
with  and  transmitting  jnoperty  whldi  be- 
longed originally  to  the  public  and  Is  of  a 
public  character.  Section  6&76,  L.  O.  L.  The 
Leglalatare  has  sought  to  confer  upon  it  the 
power  of  eminent  domain  (section  6686,  L.  O. 
L.)  and  has  declared  its  use  of  the  water  to 
be  "a  public  and  beneficial  use  and  public 
neeeeslty."  Prii«la  Falls  Power  Co.  v.  Pat- 
terson, 66  Or.  474, 128  Fnc.  S20, 132  Pac.  627. 
It  was  distributing  water  to  a  portion  of  the 
public — to  bow  large  a  portion  does  not  ap- 
pear In  the  complaint 

It  aeau  that  sach  a  oorptmtloD  might  he 
fairiy  dassed  aa  a  qnui  pnbUc  caie,  regard- 
less of  the  Utet  Oat  it  was  net  a  general 
company,  and  vrw  not  angled  in  fnmisb- 
fag  watw  to  all  oouen.  It  was  held  by  tba 
court  in  Ratfaftm  r.  Payette  Irr.  <Dt8t.,  76  Or. 
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610.  140  Paa  1044,  t&at  ^'district  Ittitwore. 
ment  companies  are  also  quasi  public  cor- 
poratlont."  There  seem  to  be  no  esaetitlal 
'aifferences,  wbidi  would  dlstlngQlsh  ttwm  In 
tbls  regard,  between  Improremeot  companies 
and  mntnal  service  companies  like  ttils  tme. 
Tbey  are  organized  nnder  different  laws'  bat 
neither  of  them  Is  general  in  its  character, 
and  neither  of  them  Is  a  "public  service" 
corporation.  We  are  constantly  broadening 
In  our  recognition  of  the  pnbllc  character  of 
such  corporations;  and  It  seems  difflcnlt 
longer  to  dlstlngalsh  between  corporations 
which  serve  Identically  the  same  purpose, 
because  one  deals  with  the  whole  public,  and 
another  deals  with  a  definite  group,  Includ- 
ing 10,  SO,  or  100  persons,  all  belon^^ng  to 
the  same  public.  Even  In  the  case  of  tovras 
and  villages  and  school  districts,  the  pri- 
mary purpose  is  for  the  benefit  of  its  par- 
ticular inhabitants. 

In  Cook  on  Corp.  (7th  Ed.)  vol.  4,  |  932, 
it  is  said : 

"The  tendency  of  modem  times  Is  to  extend 
tbe  power  of  government  and  to  bring  within 
the  control  of  legislative  actioq  many  kinds 
of  busiopss  which  formerly  were  considered 
strictly  private.  Such  is  the  case  with  corpora- 
tions opemting  a  steamship  line,  or  a  wharf,  a 
boom,  et&  *  •  •  lirlgation  companies  have 
abo  daring  recent  years  become  of  very  great 
importance  and  the  subject  of  much  litigation. 
A  fltatiite  authorizing  condemnation  by  an  Indi- 
.vidual  for  irrigation  or  mining  purposes  may 
be  constttutlondl  in  one  state  and  not  In  anoth- 
er, depending  upon  tbe  situation  of  tbe  state  and 
Its  po'ntribnities  for  agricultural  and  mining  In- 
aoBtries." 

&fr.  Well,  in  hils  work  on  Water  Bights, 
says,  in  relation  to  the  rights  of  water  com- 
panies under  the  water  codes: 

'  "It  Is  doBely  approadilng  public  ownership  of 
hTigatlon  syitems."  Volume  2  (3d  Ed.)  I  1338. 

And  again: 

"These  things  comhlned  have  shaped  the  law 
of  Colorado,  Wyoming,  and  tbe  interior  states 
In  the  direction  that  a  right  to  natural  resources 
(with  a  corresponding  interest  in  ttie  distribat- 
Idk  system)  belongs-  to  tbe  consumer,  with  a 
result  fast  approaching  public  ownership."  Id.. 
I  1339,  p.  1237. 

In  this  case  It  would  "be  a  calamity,  to 
that  portion  of  the  public  represented  by  tbe 
water  users  under  the  ditch,  if  s^di  ditdi 
could  be  closed  and  ttieir  water  rights  de- 
stroyed and  transferred  by  such  an  execution 
sale;  and  the  whole  community  would  be 
more  remotely  affected,  since  they  are  de- 
pendent upon  these  (and  others  like  them) 
for  the  production  of  the  necessities  of  life. 
May  it  not  well  be  that  such  water -servliig 
Corporations  are  as  public  In  their  purposes 
and  as  cloady  interwoven  with  the  public 
interest  aa  a  small  vLUage  «r  a  oAool  dis- 
trict on  the  one  hand*  or  as  a  casol  coBfr- 


lOr. 

pany  cooflldefed  Iq  0m  V.  TUto  Oanal  Ca. 
already  cited ;  and  therefore  not  sabjeet  to 
execution  against  their  proper^? 

The  Judgment  of  the  lower  court  Is  revers- 
ed, and  the  cause  remanded  for  farther  pro- 
ceedings. 

HABRXS,  J.,  not  sitting. 


ROBINSON  V.  PHEaLET. 
(Supreme  Court  of  Oregon.   Jan.  21,  lfll9.) 

1.  Appbax.  akd  Ebbob  «3»624— Obdxb  Ex- 
TBnniHO  TiHX  voa  Fnuta  TBUfsoupv— 
Date  of  Taxiko  EbnDcr. 

An  order  axtraiding  tfane  tar  filing  tranaccipt 
pursuant  to  U  O.  Ia  |  6S4,  aabd.  2,  la  made 
when  it  is  in  writing  and  signed  by  the  Jndge. 
in  view  of  section  634,  but  is  not  •SsctiTe  OBtil 
ddivered  to  the  derk. 

2.  Appeal  and  JObbob  «=»624— Osdbb  Ex- 
tending Tiki  yos  Fiuho  Tbasscbipt— 

Order  extending  time  for  filing  transcript 
held  suf9<iently  filed ;  "filinft"  not  being  merely 
the  hidorsement  which  the  derk  makes,  bnt  the 
fact-  that  the  instrument  is  placed  in  Us  cos- 
tody  with  intent  to  make  it  effective. 

[Ed.  Note.— For  other  d^nltions,  see  Words 
and  Phrases,  Tint  and  Second  Seriw,  File.] 

8.  Appbal  ahd  Bbioi  «a»41T(^N0TicB  w 
Appeal. 

Under  Deady  &  Lane  Oen.  Laws,  c.  0.  | 
627,  as  amended  by  Gen.  Laws  1809.  p.  227,  no- 
tice of  appeal  may  be  signed  by  the  party  ap- 
pealing or  his  attorney. 

4.  Appeal  ano  Bbm»b  «a»410(l)— Notice  op 

AFPKAL^DESCBlFTtOir  OP  DbCUCE— SUTTI- 
CIEITOT. 

Notiee  of  appeal  Md  to  snfllcientlj  describe 
decree  appealed  from. 

In  Banc. 

Appeal  Circuit  Court,  Multnomah 

County :  Gea  B.  Bagl^i  Judg& 

Action  by  E^ma  O.  Boblmon  against  Grant 
Ptm^ey.  From  decree  rendered,  plaintiff 
appeals.  On  motion  to  dismiss  appeal.  Mo- 
tioh  ov»ruled. 

WilEon  T.  Bum^  of  Portland,  for  appd- 

lant 

Ralph  A.  Co&n  and  C.  A.  Sheppard.  both 
of  Portland,  for  respondent. 

McBRIOE,  &  J.  Tills  Is  a  motiim  to  dis- 
miss an  appeal.  The  grounds  as^gned  are: 
<1)  That  the  transcript  was  not  filed  within 
the  time  prescribed  by  statute  or  within 
any  extension  of  that  time;  (2)  that  the  no- 
tice of  aK>eeI  is  signed  by  the  appealing 
party  and  not  by  her  attorney;  and  (3) 
ttiat  tbe  notiee  of  appeal  does  not  suflldatly 
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dMcrlbe  tlw  JoApneiU.-  Od  the, face -of  Uw 
transcript  it  appears  t&at  after  pwfectliig 
her  appeal  phdntiir  aeoared  two  orders  ei- 
tc-ndlitg  tite  tJme  to  file  tlie  transcript  The 
first  onler  granted  an  extenslcm  of  SO  days, 
and  before  tills  time  elapsed  another  order 
was  made  extending  the  time  until  November 
1,  1918.  It  further  appean  txom  the  tran- 
•cripc  that  an  order  farther  extending  the 
time,  and  dated  October  15th,  tras  filed  and 
entered  on  November  7th;  the  date  of  mch 
filing  being  not  within  any  extensltm  there- 
tofore granted.  It  la  claimed  that  the  fail- 
ure to  file  the  ordOT  dated  October  IStb,  be- 
fore the  expAratlon  of  the  time  granted  by 
the  prerlotiB  ord«-.  deprives  this  eoart  of 
Jurisdiction. 

By  subdivision  2,  1  554,  U  O.  U,  It  Is  pro- 
vided that  the  time  may  be  extended  by  an 
order  of  the  court  or  judge  thereof,  but  that 
such  order  must  be  made  within  the  time 
allowed  to  file  the  transcript  Sectitm  534 
defines  an  "order"  as  fbllows: 

"Every  direction  of  a  court  or  jud^e  made 
<«■  entered  in  writing,  and  not  included  In  a 
jud^eut  or  decree,  is  denomiaated  an  order." 

[1,J]  Oleariy.  the  order  Is  made  when  It 
la  In  writing  and  signed  by  the  Judge,  but  in 
our  opinion  It  Is  not  effective  until  delivered 
tr  the  clerk.  There  la  no  provision  of  the 
statute  requiring  the  entry  of  orders  of  this 
character  In  the  Journal,  and  the  practice  In 
that  respect  varies  In  dlfferait  districts  of 
tbls  state. 

The  appellant  has  filed  hett  the  affidavit 
of  the  preying  Judge  that  he  signed  the 
ord^  on  the  15th  of  October,  as  the  date  In- 
dicates. There  Is  also  an  affidavit  of  3. 
M.  Rogers,  a  deputy  comity  clerk,  to  the  ^ect 
that  the  order  was  made  and  signed  by  the 
Judge  of  the  circuit  court  on  October  16, 
]918,  and  delivered  the  Judge  to  blm  and 
by  him  entered  and  recorded  In  the  record 
of  orders  and  was  thereafter  delivered  to 
another  deputy  clerk  for  manual  copying  In 
the  jonmal  of  the  court.  We  think  this  was 
a  sufficient  filing.  The  order  was  actually  in 
the  record  with  the  Intent  that  it  should  be 
effective,  and  the  filing  of  a  paper  Is  not 
mwely  the  Indorsement  which  the  clerk 
make  npon  it  hot  tlie  tact  that  It  is  pUwed 
In  tats  custody  vith  the  lotgnt  to  make  It 
effective. 

The  affidavits  of  the  Judge  and  deputy 
clerk  b^ng  uncontradicted,  we  shall  treat 
the  order  as  having  been  propeily  made. 


They  amount  to  an  ofildal  certlflcatton  ct 
wtmt  was  actually  done  and  ezpl^ip  •the  ap- 
parent discrepancy  between  the  date  of  the 
order  and  Its  entry  on  the  Journal. 

[S]  The  objection  that  the  notice  of  appeal 
Is  signed  by  the  party  instead  of  the  attorney 
is  not  well  token.  Under  the  statute,  as  it 
existed  prior  to  1809.  It  was  held  In  Fopple- 
tou  T.  Ndatm.  10  Or,  437.  that  a  notice  sign- 
ed by  a  party  who  bad  an  attorney  of  rec- 
ord -was  Insaffldftnt  The  statute  ttara  In 
force  (Bectlw  S^,  Deady  &  Lane  Gen. 
X4iw^  provided  that  "the  aiv^Uant  shall 
cause  a  notice  to-be  served  on  the  adverse 
party,"  etc.  By  Oen.  Laws  1880,  pp.  227, 2% 
this  section  1b  amended  so  as  to  read:  "The 
party  desiring  to  appeal  may  cause  a  noi- 
tlcei  signed  by  himself  or  attorn^,  to  be 
served  <m  such  adverse  party,"  etc  Tb^r^ 
can  be  oo  question  but  that  this  amoidmeut 
auttiorlMs  the  party  appeaUng  to  sign  the 
tfotloe.  It  was  ^bably  pa«sed  te  avoid  the 
somewhat  strained  oonBtmctlon  given  to  tiw 
former  statute  tn  Popplettm  v.  Nelson,  supra, 
which  had  already  been  criticized  by  Jus- 
tice Thayer  In  Shirley  v.  Birch,  10  Or.  1,  18 
Pac.  344. 

£4]  We  think  the  notice  sufficiently  de- 
scribes the  decree  appealed  from.  The  no- 
tice states  the  title  of  the  cause,  Is  direeted 
to  the  defendant  and  his  attorneys,  and  rends 
as  follows: 

"Ton  are  hereby  notified  that  the  iriaiatiff  ap^ 
peali  to  the  Snpmie  Coort  ot  tke  state  of  Ore^ 
fOB  frem  the  decree  .entered  in  tb  abOTfr^ntHlfd 
court  and  cause  on  the  19th  day  of  April,  1018. 
and  that  such  appeal  la  from  the  whole  of  said 
decree  and  each  part  therecJ. 

"[SlKned]   Bmma  O.  Robbiion,  PlaintiS." 

Here  It  will  be  seen  that  the  appeal  Is 
from  a  decree  of  the  circuit  court  of  Mult- 
nomah county,  In  a  cause  in  which  the  ap- 
pellant was  plaintiff  and  respondent  was  de- 
fendant ani  which  decree  was  rendered  on 
April  19. 1018.  It  would  be  difficult  to  make 
the  description  more  specific  without  includ- 
ing much  useless  detail.  This  court  has  al- 
ways been  averse  to  dismissing  appeals  ou 
account  of  mere  technical  defects  In  the  no- 
tice, where  It  baa  been  evident  that  no  one 
could  be  misled  by  a  slight  defect  or  omis- 
sion. A  notice  almost  identical  In  terms  with 
that  here  discussed  was  held  sufllclMit  In 
Fraiey  v.  Hoban,  60  Or.  180,  188  Pac  U90, 
isr  Pac  751. 

The  motion  to  dismiss  the  appeal  Is  over- 
ruled. 
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STATB  «x  nt.  PERKINS  t.  KBUiAEBR. 
(Supreme  Court  of  OregoB.  Jan.  14, 1^.) 

1.  ConsTiTimoivAi.  Law  Ausitdibiit 
or  State  CoirsTmmoN  —  Subvission  and 
Adopiion. 

Const,  art  2,  S  14a,  adopted  Jane  4,  1917. 
relative  to  tbe  time  of  manicipal  elections,  Mi 
properly  snbinltted  b;  tbe  Lefislature,  and  legal- 
ly adopted,  aa  required  bj  article  17,  |  1. 

2.  CoNnrrcTiONAL  Law  «=>31— Sblp-Exk- 

ODTINa  PBOTISIONS— MiTItlOIFAL  BlAOnONS. 

Const,  art.  2,  {  14a,  as  to  time  of  manldpal 
deetions,  adopted  June  4,  1M7,  Aeld  «t  tta  own 
force  to  have  changed  date  of  next  anesBedinc 
municipal  election  of  City  of  Portland  from 
June  2. 1910,  to  November  6,  1918. 

3.  HvnKiiPAL  CoBPouTioHs  «a»149(8)-^Opic< 
MiSHONnaHip  ~  BLscnov  to  Fnx  Umx* 
7mD  Tebu— Cbabixb. 

Under  Charter  of  City  ot  Portland,  U  21, 
80*  64,  123,  commiasioner  appointed  Joly  2, 
1017,  to  Oil  vacancy  by  reeignatiini  in  four-year 
commisaicmership  lastinft  until  June  30,  1919, 
held  not  entitled  to  office  aa  against  commieaion- 
er  elected  "at  tbe  next  general  municipal  elec- 
tion," November  S,  1918,  date  set  by  Const  art 
2,  i  14a,  adopted  June  4,  1917,  cbarter  contnn- 
plating  election  to  fill  unexpired  term. 

McBride,  C.  J^  and  Bean  and  Bennett,  JJ., 
dissenting  in  part 

In  Banc. 

Oiigioal  proceeding  In  quo  warranto  by  the 
state,  OQ  the  relation  of  T.  L.  Perkins,  against 
Dan  Kdlaher.  Judgment  for  relatw. 

This  is  an  actioli  In  quo  warranto  brougU 
In  tblB  court  to  determine  wheUier  the  rela- 
tor or  the  defendant  la  the  person  rightfully 
ODttUed  to  hold  (he  office  of  commissioner  for 
nn  unexpired  term  ending  Jane  30, 1919.  At  a 
general  municipal  electiw  held  June  7, 191^ 
Ueorge  L.  Baker  was  elected  to  tbe  office  of 
commissioner  of  tl^e  city  of  Porttand  for  a 
term  of.  four  years,  beginning  July  1,  191S, 
and  ending  June  30,  1919.  Baker  r^gned 
June  29, 1917,  and  on  July  2, 1017,  defendant, 
Kellaber,  was  appointed  biy  the  dty  council 
to  fill  the  vacancy.  Sections  of  the  <Aty  diar^ 
ler  bearing  upon  the  matter  here  in  issue  are 
as  follows: 

"See.  21.  ElectlTe  Offioers.  There  shall  be 
no  elective  officers  of  the  dty  of  Portland  other 
than  tbe  mayor,  four  commiasioners  and  tbe 
auditor.  All  said  officers  shall  be  elected  at 
large  by  tbe  legal  voters  of  tbe  dty  of  Portland, 
and  for  a  term  of  four  years,  except  as  provided 
In  sections  30  and  128  of  this  Charter. 

"Sec.  22.  Qualifications.  The  mayor  and  ev- 
ery commisdoaer  shall  be  a  dtisen  of  tbe  United 
Sutes  and  of  the  state  of  Oregon,  and  shall 
have  been  a  resident  of  the  dty  of  Portland 
for  a  period  of  not  leas  than  three  years  immedi- 
ately preceding  the  beginning  of  his  term.  If 
any  mayor  or  commissioner  shall  be  choaen 
without  such  qualificationa,  or  shall  eeaae  to 


bare  the  same,  the  olBce  Aall  faamedia^y  be- 
come vacant" 

"See.  29.  Vacancy  in  Office^  A  vaeann  shall 
exist  when  tbe  mayor  or  a  commiadoner  fails  to 
qualify  by  taking  tbe  oath  and  filing  tbe  hond 
on  or  before  July  1  following  hla  election,  or 
within  ten  days  after  notice  of  appointment  to 
fill  A  vacancy  dlea,  lesfgns,  ia  removed  from 
office,  is  convicted  vt  a  felony,  te  judicially  de> 
dared  a  lunatic,  or  is  judidaUy  oonvicted  of 
corruption,  malfeasance  or  delinquency  in  office 
A  vacancy  shall  also  occur  when  Uie  mayor 
or  a  commissioner  abBenta  himsdf  from  his  du- 
ties or  from  the  dty  of  Portland  wiUiout  tbe 
consent  of  the  coondl  expressed  by  ordinance 
for  mote  than  thirty  daya  in  any  one  year.  TIm 
W  of  11m  mayor  or  any  ewamlMriwier  ahaU 
eeaae  after  thirty  ^  day^  absence  tnm  the 
dty,  but  tbe  coundl  may  grant  leave  of  absence 
without  pay  for  a  further  reasonable  period, 
upon  good  cause  being  shown.  No  act  of  the 
council  in  which  any  member  partidpated  whose 
office  was  vacant  at  the  time,  as  herein  provid- 
ed, shall  lie  for  that  reaaon  invalid,  nnleaa  the 
vacancy  ahall  have  hew  pievioualy  ascertaiofd 
and  declared  by  act  of  tiM  eeandl  or  Judgnmit 
of  a  court. 

"Sec  30.  Manner  of  Filling  Yacanciea.  If  a 
vacancy  occur  in  tbe  office  of  mayor  or  commis- 
sioner the  coundl  shell  appoint  aa  eligiMe  per- 
son to  fill  such  vacancy  until  the  next  general 
munidpal  dection." 

"Sec.  123.  Munidpal  Eleetiona.  A  munidpal 
dection  sbaU  tta  hdd  on  the  first  Monday  in 
Jnnc^  1018)  and  on  the  ficst  Monday  in  June  qb 
eadi  second  year  thereafter,  which  shall  be 
known  as  the  general  munidpal  election.'  All 
others  sbaU  be  known  as  spedal  munidpal  dec* 
tlons.  The  first  general  munidpal  election  un- 
der this  cbarter  shall  be  hdd  on  tbe  first  Mon- 
day in  June^  1913,  for  the  purpose  ct  decting 
a  mayor,  four  commisakmers  and  an  auditon 
Tbe  mayor  and  tbe  two  commissionm  who  re- 
cdve  the  higheat  votea  shall  bold  office  until  the 
first  day  of  July,  19X7,  and  the  auditor  and  tbe 
other  two  commisdonera  shall  bold  office  until 
the  first  day  of  Joly,  1916.  Thereafter  every 
such  officer  shall  hold  office  for  the  full  term  ol 
four  yean.  Sudi  dected  officers  shall  assume 
office  the  first  day  of  July  after  the  dection." 

Section  14a  of  the  C<«stitutl(m  of  Oregon, 
adopted  June  4,  1917.  provides: 

"lAcoiporated  cities  and  towns  shall  bold  their 
nominating  and  regular  dectiras  for  their  aev- 
cral  dective  officers  at  the  aame  time  that  tiie 
primary  and  general  biennial  dections  for  state 
and  county  officers  are  beld,  and  tbe  election 
predncta  and  officers  shall  be  the  same  for  all 
dectiona  held  at  tbe  same  time.  All  provinons 
of  tbe  charters  and  (Hrdinancea  of  incorporated 
dties  and  towns  pertaining  to  the  holding  of 
dections  shall  connnue  in  fall  force  and  effect 
except  so  far  as  they  relate  to  tiie  time  of  hdd- 
ing  such  eleetiona.  Every  officer  wbot  at  the 
time  of  the  adoption  of  this  amendment,  la  the 
duly  qualified  incumbent  of  an  elective  office 
of  an  incorporated  dty  or  town  shall  hold  his 
office  for  the  term  for  which  he  was  elected  and 
until  his  successor  is  dected  and  qualified.  Hie 
Legidature,  and  dties  and  towns,  ahall  enact 
such  supplementary  legislation  as  may  be  nece^ 
sary  to  carry  the  provisiona  of  thia  amendment 
into  effect** 
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GhapMr  4^,  p.  eM,  Laws  1M7,  prorMei  fdr 
a  special,  election  for  a  vote  on  all  measures 
enacted  bj  the  I^^islatlTe  assembly  and  sub- 
mitted to  the  yeopte*  and  also  all  amendm^ts 
to  t&e  Oonstltntjon  proposed  by  the  Leglsla- 
tnre  and  submitted  to  the  people,  with  cer- 
tain exceptions  which  do  not  Incinde  the 
ameudneBt  Ihere  coniddered. 

Section  1  of  article  17  of  the  Constitutloo, 
among,  othw  matters,  pfovides: 

'  "Any  ameadment  or  amendmeDtB  to  this  con- 
stitutloD  may  be  proposed  in  either  branch  vX. 
th«  )eRi8latlTe  aaeembly,  and  if  the  same  shall 
be  Bgreed  to  by  a  maiority  of  all  the  members 
deoted  to  each  of  the  two  houses,  such  proposed 
amendmest  or  amendments  sball,  with  the  yeas 
and  nays  thereon,  be  entered  in  their  Journals 
and  referred  by  tiie  secretary  of  state  to  the 
people  for  thrir  approval  or  r^ection,  at  the 
next  regalar  general  rieetion,  except  when  the 
legislatiTe  assembly  shaU  ozder  a  spedal  siee- 
tlon  for  that  pwposs.** 

After  the  adoption  of  section  14a,  supra, 
th^  dty  council  of  Portland  passed  Ordinance 
No.  34638,  providing  that  a  city  election 
should  be  held  on  November  S,  1918,  to  con- 
form to  the  provisions  of  section  14a,  and  pro- 
viding the  manner  in  which  said  election 
should  be  conducted.  At  said  electlcm  the  re- 
lator was  a  candidate  for  the  supposed  va- 
cancy from  November,  1918,  to  Jime  30th 
following,  and,  receiving  a  plurality  of  the 
votes  cast,  a  certificate  of  election  was  issued 
to  him.  Defendant  claiming  that  he  was  en- 
titled to  hold  the  office  until  June  30,  1919, 
relator  instituted  this  action  to  determine 
the  title  to  the  office. 

Defendant  defends  on  these  grounds: 

(1)  That  sectlcm  14a  was  not  properly  mb- 
mitted  and  adopted. 

(2)  That  conceding  its  adoption,  it  is  not 
self-exeoutang,  hot  remains  in  abeyance  until 
the  city  council  shall  pass  legislation  to  make 
it  effective. 

(3)  That  there  is  no  authority,  granted  either 
by  the  city  charter  or  ordinances  or  general 
laws,  whereby  unexpired  terms  can  be  filled 
by  election  by  the  voters. 

Gus  C.  Moser  and  W.  P.  La  Roche,  Caty 
Atty.,  both  of  Portland  (Walter  H.  Evans, 
Dlst  Atty..  and  G.  C.  Hlndman,  both  of  Fort- 
land,  on  the  biief>,  for  plaintiff. 

WUson  T.  Hume^  of  Portland,  for  defand- 
ant. 

A.  L.  Leavltt  and  B.  C.  Gioeabeok,  both  of 

Klamath  Falls,  amid  curie. 

McBRJDE,  a  J.  (after  stating  the  facts 
as  above).  We  consider  these  matters  in 
their  order. 

[1]  The  joint  resolution  proposing  the 
amendment  designated  as  section  I4a  was 
signed  by  the  speaker  ut  the  House  and  presi- 
dent of  the  Senate  on  February  19, 1917,  and 
on  Pebmary  20th  was  Sled  with  the  Secretary 
of  State.  Bubaeqnent  to  the  passage  and  slg- 
nature  by  the  ptesMbig  officers  of  tbe  Joint 
ITTP.-eO 
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resoloUom,  but  upon  the  sama  day  (Febmaxy 
19,  1917),  Senate  Bill  318,  providing  for  sub- 
mission, was  passed  by  tbe  Senate,  sent  to 
the  House,  and  there  amended  and  returned 
to  the  Senate,  whidi  concurred  in  the  amend- 
ments, and  the  act  was  signed  by  both  pre- 
siding offlcerg,  and  on  February  21, 1917,  was 
pres«ited  to  the  Governor  for  his  approval, 
and  by  him  approved,  and  became  a  law  on 
that  date.  It  Is  the  last  expression  of  the- 
legislative  will  on  the  qnestioii  of  the  sub- 
mission of  this  measure,  and  se«ns  to  be  in 
accord  with  section  1,  art  17,  ot  our  Oonsti- 
tntion,  and  w«  boW  that  the  amendment  was 
property  submitted  and  passed. 

[2]'  This  being  settled,  the  next  question 
that  confronts  us  Is  as  to  the  effect  of  the 
amendment  npon  that  section  of  the  exist- 
ing charter  of  the  city  of  Portland,  which 
provides  for  the  time  of  holding  city  Sections. 
A  constitutional  provision  may  be  aelf-execut- 
Ing  as  to  part  of  Its  provLdons  and  require 
tile  aid  of  legislation  as  to  others.  So  far 
as  it  relates  to  the  date  npmi  which  elections 
are  to  be  htid  the  amendment  is  definite,  self- 
executlug,  and  mandatory,  "Incorporated 
dtles  and  towns  ahaU  h<dd"  their  elections  at 
the  time  therein  Hpedfled.  And  again :  "All 
provisions  of  the  charter  and  ordinances  of 
incorporated  cities  and  towns  pertaining  to 
the  holding  of  elections,  shall  oontlnne  In  full 
force  and  effect  &eoept  to  far  as  tAey  relate 
to  the  time  of  hoUUng  9ueh  tieetUm*;"  the 
ImpllcaHon  b^ng  that  as  to  the  ttme  of  hold- 
ing such  elections  such  charters  were  r^al- 
ed.  There  can  be  no  logical  escape  from  this 
conclusion.  The  requirement  that  cities  and 
towns  should  enact  such  supplementary  1^- 
lelatlon  as  might  be  necessary  to  carry  the 
provisions  of  the  amendment  Into  effect  Is 
also  mandatory,  and  was  no  doubt  passed  so 
as  to  require  such  corporations  to  provide  the 
machinery  necessary  to  carry  on  the  election 
at  the  date  specified.  To  prevent  a  vacan<^ 
occurring  In  any  elective  office  between  a 
pos^ble  earll«*  date  for  dty  election  and  the 
ttme  for  holding  the  general  state  election, 
it  was  provided  that  elective  officers  then  in 
office  should  hold  until  thdr  successors  were 
elected  and  qualified;  so  that  if  in  a  dty 
theretofore  holding  Its  election,  say  in  June^ 
there  were  elective  officers  whose  terms  vx- 
plred  in  Jane,  such  terms  were  by  force  of  the 
amendment  extended  until  November  5th, 
and  until  their  successors  bad  qualified. 

The  power  of  the  ooundl  to  appoint  a 
person  to  fill  a  vacancy  In  tbe  office  of  cmd- 
mlsetoner  Is  limited  by  section  30  of  the  char- 
ter to  an  appointment  to  hold  ^iintil  the 
next  general  munidpal  Section."  Under  the 
diarter  as  it  stood  before  the  diange  made 
the  amendment,  that  election  would  have 
been  hdd  In  June,  1910;  but  this  period  was 
abridged  by  tbe  amendment,  as  well  as  by 
Ordinance  No.  34638  of  the  <ity  of  Portland, 
so  ttut  tbe  dty  election  oeerarred  on  Novem- 
ber 6,  1918,  Instead  of  Jane.  191»;  Quis,  ap^ 
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parentJy,  leaving  a  hlatas  or  vacancr  In  the 
office  of  the  appolotlve  ctHnmissloner  from 
November  6^  1918,  untU  July  1,  1919.  Tliere 
Is  nothing  Id  tbe  diarter  or  ordinances  of  the 
dtjr  authorizing  an  election  to  fill  out  any 
pwtlon  of  an  unexpired  term  of  a  commla' 
doner,  excepting  the  provisioii  authorizing 
an  ai^lntment  by  the  council  to  be  effective 
until  the  next  regular  municipal  election, 
nils  proTlalOD  was  evid^tly  drawn  upon  the 
theory  that  elections  would  continue  to  be 
held  In  June,  and,  in  the  event  of  the  oe- 
currence  of  an  unexpired  term,  the  place  of 
a  person  Herring  tor  such  unexpired  tenn  by 
aiHwlotraent  would  be  filled  1^  a  commission- 
er elected  at  the  municipal  electicm,'Wb6,  by 
the  pTovlaions  of  the  charter,  would  hold  for 
four  years,  such  term  beginning  July  IgL 
When  the  council  made  provlalon  by  Ordl^ 
nance  34638  for  a  general  municipal  election. 
It  made  no  provlslcui  either  by  a  proposed 
amendment  to  the  diarter  or  otherwise,  for 
an  election  to  supply  the  hiatus  between  Mo- 
vemb^  C,  1918,  and  July  1,  1919;  and  it  1« 
a  algnlflcant  fact  that,  while  no  provision  Is 
made  for  filling  an  unexplried  term  of  a  com- 
missioner by  election  by  the  people,  section 
64  of  the  charter,  which  relates  to  the  office  of 
<dty  auditor,  provides  that  he  shall  be  elected 
and  serve  for  a  term  of  four  years;  that,  If 
a  vacancy  shall  occur  in  bis  office.  It  shall  be 
filled  by  appointment  by  the  council  until  the 
next  general  electlcm,  when  it  shall  be  filled 
by  election  A>r  the  remainder  of  the  nnexplr- 
ed  term.  So  It  appears  that  the  questl(ui  of 
"unexpired  terms"  was  in  the  legislative  mind 
at  tbe  time  the  charter  was  adopted,  and, 
this  being  so,  the  fact  that  the  framers  pro- 
V  Ided  for  an  election  to  fill  the  unexpired  term 
of  the  auditor,  and  omitted  to  make  such 
prorlrion  In  respect  to  such  terms  In  the  of- 
fice of  commissioner,  must  be  takm  under  the 
maxim,  "Incluslo  unlus  exdudo  alterlus,"  to 
indicate  that  It  was  not  tbe  Intention  of  the 
framers  of  the  charter  to  provide  for  an 
election  to  fill  an  unexpired  term  In  the  of- 
fice of  commissioner.  The  date  of  election 
was  fixed  by  the  charter  upon  tbe  first  Moo- 
day  In  June  of  each  year.  Section  123  of  the 
cbartef  of  1913  provided  that  the  mayor  and 
the  two  commls^oners  first  elected  should 
hxAd  om<x  until  the  1st  day  of  July,  1917,  and 
that  tbe  other  two  commissioners  ^ould  hold 
trtftce  until  July  1,  1815,  and  thereafter  every 
such  official  ^ould  hold  office  for  the  full 
term  of  four  years.  A  strict  literal  construc- 
tion of  the  last  dause  would  leave  a  vacancy 
in  the  office  of  commissioner  at  every  subse- 
quent election  from  the  first  Monday  In  June 
until  July  1st,  but  a  fair  ooustructlou  of  the 
section,  we  think,  Indicates  an  Intention  on 
the  part  of  tbe  framers  of  the  charter  that 
the  commisdoners  In  office  should  hold  until 
July  1st  following  the  election.  Indeed,  this 
would  seem  to  be  the  aecessary  result  from 
tbe  provisions  of  section  1,  art.  1S»  of  our  Con- 
stltutlon,  whldi  provides  that— 


"All  offioeBH,  exc^t  meiBlMrs  of  tiie  lagfalap 
tlve  aasembly,  shall  hold  their  offijces  untQ  tiielr 
sucoeasors  are  elected  and  aoalified."  ' 

This  provision  is  dlecossed  in  State  eiz  ret 
y.  Simon,  20  Or.  868.  26  Pac.  m  anA  Qm 
held  applicable  to  offices  created  by  dty 
charter.  It  Is  true  the  charter  there  consider- 
ed was  one  granted  by  the  Legtslatnre  before 
the  adoption  of  tbe  prvsoit  amendment  to 
sectlmi  2,  art.  11',  of  tbe  GonstltntUn,  com- 
raonly  called  the  Home  Bule  Amendment,  and 
that  tbe  present  cbartw  was  <we  enacted  by 
the  veople  of  th«  dty  of  Portland  subse- 
quent to  such  amendment  The  amendment 
expressly  provides  that  charters  enacted 
thereunder  shall  be  "subject  to  the  Oonstltu- 
tloo  and  criminal  laws  of  the  state  of  Ore- 
goo,"  80  Qiat  it  is  conceived  that  section  1  of 
article  16  of  the  CknistitutlDU  is  Just  as  ap- 
plicable to  dty.  offices  created  by  initiative 
charters  as  to  those  created  by  legtsUtive  fiat. 
It  would  seem  naturally  to  follow,  theref(»e, 
in  the  present  Instance  that  the  dty  of  Portr 
land  having  failed  to  provide  by  diarter  or 
ordinance  for  an  election  to  fill  the  vacancy 
from  November  5, 1918,  the  time  fixed  by  the 
amended  Constltutioo  for  holding  tbe  dty 
election,  until  July  1,  1919,  whoi  Baker's 
successor  Is  entitled  to  take  the  office,  and 
Kellaber,  being  lawfully  In  the  office,  con- 
tinues to  bold  until  Ms  successor  is  qnallfled. 
Even  In  the  absence  pf  constitutional  -  war- 
rant for  holding  over  after  the  period  pre- 
scribed by  the  charter,  the  writer  Is  of  the 
opinion  that  Kdlaher  would  hold  over  ex 
necessitate;  and  there  is  respectable  author- 
ity holding  that  where,  through  Inadvertence, 
no  legislative  provision  has  been  made  for 
filling  an  office  beyond  the  prescribed  term, 
the  law,  from  motives  of  sound  public  policy, 
will  Imply  that  the  incumbent  may  continue 
to  exerdse  his  official  duties  until  his  suc- 
cessor is  elected  and  qualified.  l%roop  on 
Public  Officers,  |  820;  Mediem  on  Public  Of- 
fices, I  397;  People  ex  JStrattoa  t.  Oulton, 
28  Cal.  44. 

Tbe  intention  of  the  framers  of  the  charter 
seems  to  the  writer  to  have  been  to  pro- 
vide for  filling  the  office  by  appointment  un- 
til the  successor  for  the  full  term  Should  have 
been  elected  and  qualified.  Tbe  dates  when 
these  things  would  happefi  were  determined 
by  the  time  of  holding  the  election  (first 
Monday  In  June)  and  tbe  time  when  the  per- 
son elected  should  assume  the  duties  of  his 
office  (July  1st  following),  so,  when  the  diar- 
ter prescribed  that  the  person  appointed  to 
fill  a  vacancy  should  hold  until  Che  next  gen- 
eral election,  it  In  effect  and  Intent  prescrib- 
ed that  he  should  occupy  the  ofllce  until  his 
successor  was  elected  and  quaUfied,  because, 
as  the  law  then  stood,  these  d^tes  coincided. 
The  change  made  by  the  constitutional 
amendment  did  not  create  two  vacancies  In 
the  same  office,  but  merely  extended  the  dura- 
tion of  tbe  vacancy  to  be  flUed.  the  intent  of 
tb»  framera  of  the  charter  being  that  a  peiMO 
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appointed  to'  fill'  a  '^cASacy'  a)ioiild  h(Ad  until  | 
his  successor  for  a  fall  term  bad  bem  elected 
and  qnallfled.  That  Inteat  can  be  best  ef- 
fectuated by  disregarding  tlie  letter  o<  tbe 
i^rt«r  and  enforcing  Its  spirtt  br  oomtEn- 
Ing  It  as  above  Indicated. 

Ttae  cases  of  State  t.  Jotins,  3  Or.  68$,  and 
State  ex  rel.  v.  Ware,  13  Or.  36Q,  10  Pac.  886v 
do  not  support  plaintiff's  theory.  There  the 
Constltntlon  provided  toe  an  election  to  ftU 
the  racency,  wtaUe  hare  we  have  no  prorialoB 
whatever  for  each  an  deetion.  In  both  them 
cases  the  decision  tomed  npoa  whether  the 
persons  elected  held  for  full  terms  or  for  the 
unexpired  portion  of  the  tenus  of  their  pred- 
ecessors. There  was  never  any  question 
ns  to  the  right  to  elect  to  fill  an  unexpired 
term.  Here  we  have  a  municipality  with  no 
power  to  do  anything  beyond  the  actual  or 
implied  grant  of  anthiHlly  contained  In  Its 
charter,  and  In  that  charter  we  find  no  au* 
tfaorlty  to  elect  a  commlssloaer  tar  a  portion 
of  a  term.  To  hold  that  a  fity  has  Inherent 
power  to  fill  vacancies  by  election  without 
any  1^8latl<m  granting  tmcb  antfaorlty  would 
be  going  further  than  any  case  which  has 
come  to  t^e  writer's  notice  has  ventured. 

It  may  be  said  that  section  125  of  tbe  char- 
ter of  ldl3  by  Implication  provides  for  an 
election  to  fill  an  nnex[^red  term.  This  sec- 
tion, among  other  things,  require*  that  "the 
auditor  on  or  before  the  16th  day  before 
every  election  shall  prepare  and  file  In  bis 
office  a  certificate  containing  a  complete  Ust 
of  the  offices  to  be  filled,  stating  whether  for 
a  full  or  an  unexpired  term";  but,  In  the 
judgment  of  the  writer,  tills  can  logically 
refer  cmly  to  an  offlioe  wherever  tiectkm  for 
an  unexiriied  tern  is  provided  fw,  u  In  seo- 
tlon  64,  nipra. 

Sectton  20  of  the  (barter  of  1913  defines  a 
vacancy  In  the  office  of  mayor  or  commlasUm- 
er  as  follows: 

"A  vacancy  shall  exist  when  the  mayor  or  a 
commissioner  falls  to  qnalify  by  taMng  the  oath 
and  filing  the  bond  on  or  btfore  July  1  following 
his  dsetioB,  or  within  ten  days  after  nc^ce  of 
bis  appointinent  to  fill  a  vacujcy  dies,  resigaa, 
la  removed  from  office,  is  convicted  of  a  felony, 
is  judicially  declared  a  Innatii^  or  Is  Judldally 
ctmvicted  of  corruption,  malfeasance  or  delin- 
quency in  oflSce,"  etc. 

It  is  conceded  that  defendant  was  lawfully 
appointed  to  the  office  of  commissioner  to 
succeed  George  L,  Baker,  and  none  M  the 
contingencies  above  enumerated  have  ban>en- 
ed,  so  It  logically  follows  that  under  the  terms 
of  the  charter  there  was  no  vacancy  to  be 
filled  In  the  office  of  commissioner  when  tbe 
election  of  1918  was  held.  The  in-odamatlon 
of  the  Governor  declaring  tiie  result  of  the 
vote  on  section  14a,  supra,  was  dated  Juiy  2d, 
the  same  day  upon  whicli  defendant  was 
chosen  as  commissioner  to  succeed  Baker. 
The  proclamation  was  the  last  final  act  nec- 
essary to  make  tbe  amendnunt  effective^  and 
OM  amendrawt  became  a  part  of  the  orKanlc 


U7 

lanr  Trofii  that  date.  Gtmstt  art  17.  |  1. 
Whether  we^  omatme  the  words  "from  the 
date  of  eudi  prodamiitiw"  as  exclusive  or  In- 
dualve;  a  qnestloo  which  may  be  said  to  be 
ftklrly  debatable,  there  can  be  little  question 
that  the  adoption  of  tbe  amendment  found 
defendant  in  office,  and  that,  if  he  can  be 
said  to  have  been  In-an  elective  <tfftce,  be  held 
over  until  his  snceeMor  was  elected  and 
qualified. 

Speaking  generally,  the  office  of  commie- 
sloner  of  the  city  of  Portland  is  undoubtedly 
an  elective  office,  and  Kellaher  was  an  in- 
cumbent of  that  office.  The  fact  that  he  had 
been  chosen  by  the  council  to  fill  a  vacancy 
In  the  office  did  not  change  the  quality  of  tbe 
office  Itself.  It  still  remained  ^ecttve  In 
diaiacter,  even  though  occupied  by  a  person 
dioeen  to  hold  It  temporarily  by  a  body  other 
than  the  whole  electmnte.  So  the  whole 
question  whether  Ktilaher  held  over  until 
July  1,  iai9,  d^iends  upon  whether  or  not 
there  is  authority  in  the  charter  for  holding 
a  special  election  to  fill  the  remainder  of 
Baker's  unexpired  term  from  November  6, 
101^  to  July  1,  1919.  As  sUted  before,  the 
writer  falls  to  find  such  authority  in  that 
instrument  It  may  not  be  inappropriate  to 
here  call  attention  to,  section  129  of  the  diar- 
ter  of  1913,  which  provides  snbstantially  the 
form  of  ballot  to  be  used  at  such  elections 
and  the  instructions  to  voters  whida  shall 
be  printed  thereon.  Among  other  directions 
as  to  what  is  to  ajqwar  under  this  bead  is 
the  following: 

"Here  state  officers  to  be  dected,  as  mayor 
and  two  commissioners,  or  auditor  and  two 
commisidoners." 

While  this  drcnmstance  Is  not  eondnslTe 
it  is  valuable^  and  Indicates  It  was  never  In 
the  legislative  mind  that  under  any  contln- 
g^cy  more  than  two  commissioners  could  be 
cboeoi  at  the  same  electimi.  Tblu  fact,  con- 
sidered with  the  Cact  that  In  another  sectlm 
of  the  charter  htfcfofore  noticed  provlMon 
was  made  for  the  election  of  an  auditdr  to 
fill  an  unexpired  term,  bas,  in  tbe  judgment 
of  the  writer,  great  wel^^t  as  indicating  that 
it  was  not  the  Intmtlon  of  tbe  committee  who 
framed  the  cbarter,  or'Uie  ^ectorate  vtm 
ad(g>ted  It,  to  provide  fbr  an  eSectton  to  AH 
an  unexpired  term  in  the  office  of  commis- 
sioner. 

A  jndgmMt  should  be  entered  dedarlng 
defendant  lawfaHy  entitled  to  hold  the  office 
of  commissioner  until  July  1,  1919. 

BEAN  and  BEINNBTT,  JJ.,  concur. 

HARRIS,  J.  I  agree  with  both  the  rea- 
soning and  the  conclusion  of  Mr.  Chief  Jus- 
tice McBRIDB  that  the  amendment  to  tbe 
Constitution,  designated  as  article  2,  |  14a, 
was  properly  submitted  and  was  legally 
adopted,  and  that  by  its  own  force  the  am^' 
ment  changed  the  date  of  the  next  succeeding 
general  municipal  election  for  Portland  from 


•  fiTATB  T.  KBLLABXB  i 


Digitized  by  Google 


^9  177  PACIFIC 

Jiind  a,  181%  to  November  S,  1918.  How- 
ever, I  am  of  ttie  opt&lon  tbat  T.  U  FeAliu 
was  legally  dected  and  Is  entitled  to  hold 
the  office  of  commlssionw  imtil  July  1,  m& 

[S]  Whether  Perldna  or  Kdlaher  la  en- 
titled to  hold  the  conteated  poaitlon  d^poida 
npon  whether  the  ciiarter  antborlaea  an  dec* 
tlon  to  All  ont  an  nnexi^ed  term.  Hu 
araendmoit  to  the  Oonstitatlon  changed  the 
date  of  the  regular  mnnldpal  election;  but 
we  muBt  locik  to  ttie  diartor  to  aacotaln 
what  officers  are  regularly  elected,  ttu  dura- 
tion ct  the  terma  for  whiclh  they  are  Chosen, 
and  whether  a  vacancy  caused  by  reslgna* 
tion  involrea  not  only  a  vacancy  In  the  of- 
fice bat  also  a  vacancy  In  the  term  at  the 
person  wbo  resigned. 

George  L.  Batcer  wiu  elected  a  commis- 
sioner on  June  7,  191B,  for  the  fdll  tmn  of 
four  years.  His  twm  commenced  on  July  1, 
1015,  and  he  assumed  the  office  on  tbat  date. 
He  resigned  on  June  29,  1017,  and  the  coun- 
cil anwlnted  Dan  Eellaber.  If  Baker  had 
continued  to  serve  until  the  aid  of  the  term 
for  which  he  was  elected  he  would  serve 
until  and  hiduding  June  30,  1919,  and  if 
the  date  of  municipal  elections  bad  not  been 
changed  bis  successor  would  be  dected  on 
tbe  first  Monday  In  June,  1919;  but  be- 
cause of  such  change  in  tlw  date  of  mu- 
nicipal Sections  some  person  was  elected  <m 
November  S,  1918,  for  Qie  full  tmn  of  four 
years,  commencing  on  July  1, 1919. 

In  addition  to  dioosing  a  successor  of  Bak- 
er to  hold  for  the  full  term  of  four  years, 
which  ahall  begin  on  July  1.  1919,  the  peo- 
ple of  Portland,  at  the  election  held  on  No- 
vember S.  1018,  elected  T.  L.  Perkins  to  flU 
odt  tbe  remainder  of  Baker's  unexpired  term. 
This  unexpired  term  is  the  so-called  short 
term,  and  covers  tbe  period  which  began  on 
November  5,  1918,  and  ends  with  June  30, 
1919.  It  Is  conceded  by  all  parties  that  Kel- 
laber  was  legally  appointed  by  tbe  council, 
and  that  he  lawfully  occt^led  the  position  of 
commis^ner  until  November  5,  1918.  Per- 
kins claims  that  the  term  for  which  Eel- 
laher  was  appointed  ended  on  November  5, 
1918,  and  that  the  charter  authorized  the 
legal  votera  to  elect  a  person  of  their  own 
choice  to  fill  ont  the  remainder  of  Baker's 
unexidred  term.  Eellaher  contends  tbat  he 
is  entitled  to  hold  as  appointee  until  and  In- 
cluding June  30,  UIO.  and  tliat  the  charter 
does  not  contain  any  provision  for  filling  out 
an  unexpired  term  by  an  election.  We  must 
look  to  the  charter  for  a  solntion  of  the 
problem,  for  tbe  controversy  must  be  de- 
termined by  the  language  of  tbat  Instrumoit 

An  examination  of  the  charter  of  Portland 
will  be  made  easier  If  attention  la  flrat  di- 
rected to  certain  legal  prlndiAee  deemed  to 
be  controlling.  The  dieory  of  the  common 
law  Involved  the  Idea  that  the  king  was  the 
source  of  alt  power  and  the  disposer  of  all 
ofilces,  and  hence  whenever  a  vacancy  oc- 
curred In  a  public  office  the  office  reverted  to 
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the  king  agnin  to  be  filled.  AH  ptfUIe  oflleea 
were  granted  on  good  b^vlor,  and  no  pub-  , 
lie  office  could  be  granted  for  a  definite  num- 
ber oi  years  or  a  tarm,  and  eonsequoiUy 
there  could  be  no  vacancy  In  a  torm  and  do 
Bxxdi  tbing  as  an  unexpired  term. 

In  this  country,  where  the  paofde  are  the 
source  of  all.  power,  we  have  laws,  organic 
or  atatntory,  which  provide  for  elective  pub- 
lic ofltoera  wlOi  fixed  terma.  Almost  invarl- 
ably  these  fixed  terms  b^ln  and  end  on 
qwdfled  dates.  Tbe  term  of  an  office  means 
the  period  prescribed  for  holding  the  office, 
and  la  the  estate  or  Intweat  wUdt  Uie  In- 
cumbent baa  In  it ;  and,  therefor^  wtam;  the 
bolder  of  an  office  dies,  resigns,  or  la  re- 
moved, bis  estate  or  Interest  ends,  his  term 
Is  uaully  dlaB(dved«  and  the  office  beoMnes 
vacant  and  reverts  to  the  people,  the  source 
from  vrtMttce  it  ceDM^  again  to  be  filled,  by 
them.  Since  the  term  of  an  dected  iacum- 
bent  ends  with  his  death,  resignation,  or  re- 
moval, tbe  vacancy  which  results  is  a  vacan- 
cy In  the  office  rather  Oian  in  tlie  term,  and 
consequently  when  the  office  reverts  to  the 
people  to  be  filled  another  dection  the 
mie  la  tbat  the  newly  dected  person  holds 
not  merely  during  tbe  unexpired  term  of  his 
predecessor,  bnt  tm  tita  Coll  term  prescribed 
for  the  oflftce,  nnless  snoe  written  law,  or- 
ganic or  statutory,  by  expreea  provtalon  or 
manifest  Intoit,  limits  and  reatricta  tbe 
tenure  of  the  new  Incundwnt  to  the  unex- 
pired term  of  tb»  previously  dected  incum- 
beat.  In  brief,  under  tbe  common  law  of 
England  tbe  resignation  of  an  officer  resulted 
in  a  vacancy  In  the  office ;  bnt  tbe  resigna- 
tion' did  not  leave  en  unexpired  term.  In 
this  country  the  reslgnatioQ  of  an  officer  re- 
sults in  a  vacancy  in  tbe  office,  and  the 
general  rule  is  tlwt  the  resignation  does  not 
leave  an  unexifired  term  to  be  completed  be- 
fore a  new  full  term  can  begin.  This  gen- 
eral rule,  like  most  general  rules,  has  its  ex- 
ertions. If  a  written  law  creating  an  office 
and  prescribing  the  term  outalns  an  expxesa 
provision  or  clear^  manifests  an  Intmt  tbat 
an  nnexi^red  term  shall  be  first  completed, 
tben  tbe  resignation  of  an  elected  Incumbent 
leaves  an  unexpired  term  wbidi  must  first  be 
filled  out  before  the  office  can  be  filled  for 
a  full  term.  State  ex  rd.  v.  Johns.  3  Or. 
083,  638;  SUte  ex  reL  v.  Ware.  13  Or.  3S0. 
886,  10  Pac.  885.  Is  it  the  manifest  Intent 
of  the  diarter  ttiat  the  unexpired  term  of  a 
commissioner  shall  be  filled  out  before  an- 
other full  term  of  four  years  shall  begin? 
When  considering  the  plan  of  the  charter,  w  e 
may  keep  in  mind  a  rule  which  Is  applicable 
to  the  facts  presented  here,  and  is  lyitly  ex- 
pressed In  22  B.  0.  L.  052,  thus: 

"And  it  seems  the  term  of  office  of  one  elects 
or  appointed  to  fill  a  vacancy  in  B  board  of 
several  officers  will  be  held  to  be  for  tb«  unex- 
pired term  only,  where  the  clear  intent  of  thr 
creating  power  is  Utat  the  eqiire  board  ahtHiM 
not  go  out  of  office  at  (mcei'but  that  dlffnenc 
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groops  thould  nttrt  at  nfulatly  ncurrlng  In* 

If  Kellabcr's  appointment  ended  with  "the 
next  general  uiunlelpal  election,"  which  oc- 
curred on  November  5,  1918,  ,and  if  the  char- 
ter contemplates  an  election  to  All  oat  an  un- 
expired term,  then  Perkins,  and  not  Kellaher, 
is  entitled  to  hold  the  office  of  commissioner 
until  Baker's  unexpired  term  will  have  end- 
ed CD  June  30,  1910;  otherwise  Kellaher  Is 
the  lawful  Incumbent. 

The  present  charter  of  Portland  was  enact- 
ed by  the  legal  voters  of  the  city  In  the  ex- 
ercise of  the  initiative,  and  Is  entitled: 

"An  act  to  amend  an  act  of  the  Legislative 
Awembly  of  the  State  of  Oregon  entitled  'An 
act  to  incorporate  the  City  of  Fortlaod,  Mult- 
nomah County,  State  of  Oregon,  and  to  provide 
a  charter  therefor,  and  to  repeal  all  acts  or 
parts  of  acts  in  conflict  therewith,*  filed  in  the 
office  of  the  Secretary  of  State,  Jauoary  28, 
1908.  amended  by  the  Leglalative  AasemUy  of 
the  State  of  Or^on  in  1905  and  subsequently 
amended  by  the  people  of  the  City  of  Portland, 
providing  for  a  commission  form  of  govern-, 
ment." 

Sections  21,  30,  04,  and  123  of  the  dinrter 
are  material  to  the  discussion,  and  for  that 
reason  are  here  set  down  in  fall: 

"Sec.  21.  Elective  OOcers.  Then  sbaU  be 
Bo  electire  officers  of  the  city  of  Portland  other 
than  the  mayor,  four  commissioners  and  the 
auditor.  All  said  officers  shall  be  elected  at 
large  by  the  legal  voters  of  the  city  of  Port- 
land and  for  a  term  of  four  years,  except  as 
provided  in  sections  30  and  123  of  this  charter." 

"Sec.  30.  Manner  of  FilHng  Vacancies.  If  a 
vacancy  oecar  in  the  office  of  mayor  or  commis- 
sioner the  councU  sliaU  app<^t  an  ^gible  per- 
son to  fiU  so^  vaoaacy  until  the  next  general 
nmnicipal  election." 

"Sec.  64.  Qoalifications— FilUng  Vacancy  in 
Office.  There  shall  be  an  auditor  of  the  city  of 
Portland  who  shall  possess  the  same  qualifica- 
tions required  of  a  commissioner  and  tn  addi- 
tion those  of  an  expert  accountants  He  shall 
be  elected  at  the  general  municipal  election  and 
shaU  serve  for  a  term  of  four  years. 

"If  a  vacancy  occur  In  the  office  of  auditor 
the  ooundl  shall  appoint  an  eligible  person  to 
fill  raeh  vacancy  until  the  next  general  election 
subject  to  the  provisions  of  law  with  respect  to 
the  recall  of  officers,  and  also  subject  to  the 
provisions  of  this  charter  declaring  when  s  va- 
cancy shall  exist;  the  person  appointed  to  fill 
each  vacancy  must  within  five  days  from  the 
date  of  appointment  or  election  qnalify  there, 
for  as  in  the  oasa  of  ao  officer  elected  for  the 
full  term  or  be  shall  be  deemed  to  have  declin- 
ed and  the  office  shall  be  considered  vacant. 
Any  such  vacancy  slmll  be  filled  at  the  next  gen- 
ersl  munidpal  election  for  the  unexpired  term. 

"Sec.  123.  Municipal  Elections.  A  municipal 
election  shall  be  hold  oa  the  first  Monday  in 
June,  1918,  and  on  the  first  Monday  in  June  on 
each  second  year  tfaeresfter,  which  shall  be 
known  as  the  general  municipal  election.  AU 
others  shall  be  known  as  special  mooicipat  elec- 
tions. The  first  general  municipal  election  un- 
der this  charter  idiaU  be  held  on  the  first  Mon- 


day in  June,  193^,  for  the  purpose  of  decting 
a  mayor,  four  commluloners  and  an  auditor. 
The  msyor  and  the  two  commissioners  who  re- 
ceive the  highest  votes  shaU  hold  office  until 
the  first  day  of  July,  1917,  and  the  auditor  and 
the  other  two  commissioners  shall  hold  office 
nntii  the  first  day  of  July,  1015.  Thereafter 
every  sach  officer  shall  hold  office  for  the  full 
tern  of  four  years.  Such  elected  officers  sliall 
assume  oflee  the  first  day  July  after  the 
election." 

It  will  be  observed  that  section  21  pro- 
vides fOr  only  six  elective  officers — a,  mayor, 
an  auditor,  and  four  commissioners.  "All 
said  officers"  shall  be  elected  for  the  full 
term  of  four  years,  except  as  provided  in 
sections  30  and  123.  Section  30  provides  for 
an  appointment  to  fill  a  vacancy,  and  section 
123,  among  other  things,  directs  Qiat  the 
auditor  and  two  ot  the  commissioners  chosen 
at  the  first  election  shall  hold  for  two  years. 
It  will  be  noticed,  too,  that  section  123  de- 
clares that  "such  elected  offlcers,**  meaning 
the  officers  chosen  at  the  first  election  and 
those  subsequmtly  chosen  for  the  fall  term  of 
four  years,  "shall  assume  office  the  first  day 
of  July  after  the  election."  This  is  only 
one  way  of  saying  that  an  officer  chosen  for 
the  full  term  of  four  years  cannot  as  such 
elected  officer  assume  office  before  the  1st 
day  of  July  after  the  election.  If  we  now 
turn  to  section  SO  we  shall  see  that  It  em- 
powers  the  council  to  fill  vacancies  occurring 
In  the  office  of  mayor  or  commissioner ;  bat  ' 
this  powtf  of  appointment  is  limited  and 
restrlt^ed,  so  that  the  vacancy  is  ffiled  "un- 
til the  next  general  municipal  election," 
Manifestly  it  was  the  intention  of  the  fram- 
ers  of  the  charter,  and  of  the  people  who 
voted  for  it,  to  restrict  the  appointing  pow- 
er of  the  council  wltMn  the  narrowest  lim- 
its. State  ex  rel.  v.  Johns,  S  Or.  S33,  S3S. 
If  the  plan  of  the  diarter  contemplates  the 
filling  of  a  vacancy  by  the  election  of  a  per- 
son for  the  fall  term  of  four  years,  which, 
according  to  section  123,  does  not  and  can- 
not commence  until  July  1st  after  the  elec- 
tl<m.  It  is  likely  that  appropriate  language 
would  have  been  employed,  as  was  used  in 
the  legislative  charter  of  1908  (Special  Laws 
1903,  I  88),  to  indicate  that  the  appointee 
should  hold  ontll  July  let  after  the  eleven. 
But  section  30  uses  the  words,  "undl  the 
next  gennal  municipal  election,"  wUch  is 
equivalent  to  saying  that  the  term  of  an 
appointee  of  the  council  shall  end  on  the 
day  of  the  next  general  ifaunlclpal  d,ectIon; 
and,  therefor^  dnce  a  person  elected  for  the 
full  term  of  fovr  years  cannot  assume  the 
office  until  the  let  day  of  July  after  the 
election,  the  necessary  and  inevitable  result 
Is  that  there  is  an  Interregnom  between  the 
date  of  the  "next  general  municipal  election" 
and  the  1st  day  of  July  after  the  election; 
and  the  very  fact  that  such  an  Interregnum 
would  inevitably  exist  every  time  the  office 
of  conunlasloner  becomea  vacant  la  of  It- 
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self  a  sign  Indicating  that  It  Is  the  Intent 
of  the  charter  to  provide  for  the  selection  of 
a  i>erson  at  the  "next  general  municipal  elec- 
tion" to  serve  oat  the  unexpired  term. 

It  must  be  admitted,  of  course,  that  Kel- 
laher  holds  over  until  bfs  successor  Is  elected 
and  quallBed ;  and  hence,  If  no  person  has 
been  legally  elected  for  the  so-called  dwrt 
term,  then  Kellaher  would  bold  tintll  aitd 
Including  June  30,  1919. 

Unless  Perkins  was  legally  elected,  there 
are  at  least  two  adequate  reasons  for  the 
conclusion  that  Kellaher  Is  entitled  to  con- 
tinue In  the  office  until  July  1,  1919:  (1) 
The  rule  of  necessity  (Mechem's  Public  Offi- 
cers, g  397);  and  {2)  a  provision  contained 
In  article  2,  {  14a,  of  the  Constitution.  Prob- 
ably a  third  reason  may  be  found  in  the  lan- 
guage of  article  15,  8  1,  of  the  Constitution, 
as  construed  and  applied  In  State  ex  rel.  v. 
Simon,  20  Or.  365,  877,  26  Pac.  170. 

It  has  been  contended  that  the  amendment 
to  the  Constitution,  art.  2,  8  14a,  is  deter- 
minative of  the  question  for  decision.  ThlS 
contention  Is  based  upon  the  fact  that  Kel- 
laher's  term  began  simultaneously  with  the 
commencement  of  the  operation  of  the 
amendment.  It  will  be  assumed,  but  It  is 
not  decided,  that  the  amendment  became 
effective  on  the  day  the  Governor  Issued  his 
proclamation.  Kellaher  qualified  and  as- 
sumed the  office  of  commisdoner  on  July  2, 
1917,  and  on  the  same  day  the  Governor  is- 
sued bis  proclamation  declaring  that  the 
amendment  had  been  adopted  as  a  part  of  the 
Constitution.  The  amendment  did  not  be- 
come effective  until  July  2,  1917  (article  17, 
I  1,  of  the  Constitution ;  Phy  v.  WWght,  75 
Or.  428,  433,  146  Pac.  138,  147  Pac.  381) ; 
and  therefore  Kellaher's  term  and  the  op- 
eration of  the  amendment  commenced  on  the 
same  day ;  and,  since  the  law  does  not  gen- 
erally divide  a  day  Into  fractions,  It  may 
be  assumed  that  Kellaher  was  an  "incum- 
bent of  an  elective  office"  at  the  time  of  the 
adopUon  of  the  amendment.  It  may  also  be 
assumed,  for  the  purposes  of  the  present  dis- 
cussion, that  Kellaher  was  "elected"  within 
the  meaning  of  that  term  as  construed  in 
State  ex  rel.  v.  Compson,  34  Or.  26,  54  Pac. 
849.  The  amendment  (article  2,  1  14a)  con- 
tains' the  following  sentence: 

"Every  officer  who,  at  the  time  of  the  adop* 
tioD  of  this  amendment,  is  the  duly  qaalified 
incumbent  of  an  elective  office  of  an  incorporat- 
ed city  or  town  shall  hold  his  office  for  the 
term  for  which  be  was  elected  aud  until  his 
successor  is  elected  and  qualified." 

Now  this  language  merely  retains  Kellaher 
In  office  "for  the  term  for  which  he  was 
elected,"  and  then  continues  his  tenure  "un- 
til his  successor  Is  elected  and  qualified." 
If  the  term  for  which  Kellaher  was  "elect- 
ed" ended  on  November  5,  1918,  then  he  has 
held  for  the  period  guaranteed  by  the  Con- 
stitution. Tbe  wordi^  "nntll  his  snooeBaor 


Is  elected  and  qualified,"  of  themselves  Imply 
that  at  some  time  somebody  can  and  will  be 
elected  to  succeed  the  incumbent.  If  the 
charter  contains  authority  for  an  electkm  of 
a  commissioner  for  an  unexpired  term,  then 
by  electing  Per&ins  the  people  did  In  truth 
elect  a  successor,  and,  therefore,  when  Per- 
kins qualified.  Kellaher's  tenure  ended  be- 
cause his  successor  had  been  elected  and 
qualified.  Tbe  ammdment  does  not  att«npt 
to  say  whether  an  election  can  or  cannot  be 
held.  Indeed,  the  Copstltutloa  assumes  that 
an  election  can  be  held,  but,  of  course,  with 
the  llmltatlOQ  that  "nominating  and  regular 
elections"  shall  be  held  at  the  same  time  that 
primary  and  general  biennial  elections  for 
state  and  county  officers  are  held."  The 
amendment  to  the  CTonstltutlon  does  not  at- 
tempt to  say  whether  the  legal  voters  had 
authority  to  elect  Perkins  to  fill  an  unex- 
pired temi.  The  Constitution  leaves  the  de- 
cisltHi  of  tiiat  question  to  tbe  diarter;  and 
hence  the  autborlty  for  that  election,  If  it 
exists  at  all,  must  be  found  In  the  <Aarter. 
The  amendmMit  merely  continues  the  tenure 
of  Kellaher  until  such  time  as  under  the 
charter  a  successor  can  be  abd  la  elected. 
An  election  was  held  on  the  date  fixed  by 
the  Constitution,  and,  therefore.  If  tbe  char- 
ter empowered  the  people  of  Portland  to 
61ect  a  person  of  their  own  choice  to  fill  out 
Baker's  unexpired  term,  then  Perkins  is  en- 
titled to  the  office  because  he  thHi  becomes 
the  "successor"  spoken  of  In  the  amendment. 
The  question  for  decision  Is  not  whether  Kel- 
laher would  lawfully  hold  over  if  no  person 
had  been  elected  for  the  unexpired  term,  but 
whether  Kellaher  can  hold  over  In  deai^te  of 
the  t&ct  that  Perkins  has  been  edected.  Did 
the  term  for  whldi  Kellaher  was  appointed 
end  on  Nov^ber  6,  1916;  and.  If  the  term 
for  which  he  was  appointed  did  so  ead,  does 
the  charter  authorize  the  legal  voters  to 
elect  some  person  to  fill  out  the  remainder  of 
Baker's  unexpired  term? 

If  we  ndw  pees  to  section  123,  we  shall  see 
that  it  was  the  clear  latent  of  the  framers 
of  the  (barter  tiiat  the  six  elective  officers 
should  not  go  out  of  office  at  one  end  the 
same  time;  but  that  it  Is  the  plan  of  tbe 
charter  that  the  mayor  and  two  commission- 
ers shall  be  chosen  at  one  election,  end  that 
the  auditor  and  two  commissioners  shall  be 
chosen  at  the  next  election.  The  first  mn- 
nidpei  election  was  held  on  the  first  Monday 
in  June,  1918,  and  at  that  time  the  two  com- 
missioners receiving  the  hi^eet  number  of 
votes  and  the  mayor  were  elected  for  four 
years,  and  the  other  two  commissioners  and 
the  auditor  were  elected  for  two  years,  and 
this  section  (section  123)  then  declares  that 
"thereafter  every  such  officer  shall  hold  of- 
fice for  the  full  term  of  four  years."  The 
evident  purpose  of  this  provision  was  to 
cause  the  retirement  and  election  of  two  oom- 
missloners  every  two  yeare,  "Riat  sudi  Is 
Qm  Intent  Of  the  charter  la  farther  erldenced 
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by  tbfl  Innguage  found  in  section  129,  wbldi 
specifies  the  form  of  the  bsilot  to  be  used 
at  the  elections.  Among  other  thingB,  this 
section  directs  that  the  ballot  ^11  "here 
state  officers  to  be  elected,  as  mayor  and 
two  commiiHonera,  or  auditor  and  tico  com- 
mtasioners."  It,  however,  a  commissioner 
cannot  be  elected  to  fill  an  unexpired  term, 
but  must  always  be  elected  for  the  full  term 
of  four  years,  it  Is  possible  to  destroy  the 
intent  and  idaii  of  the  charter  tliat  two  coni!- 
missioners  should  be  elected  every  two  years. 

It  must  be  conceded  that  a  town  or  city 
mnst  have  a  charter,  and  that  only  those 
powers  which  are  contained  In  the  charter 
can  be  exercised.  But  there  is  a  section  in 
the  charter  which  enables  the  voters  to  fill 
an  unexpired  term  by  an  election;  for  we 
read  if  section  125  that— 

"The  auditor  on  or  before  the  fifteenth  day 
before  every  election,  shall  prepare  and  file  In 
hie  oflSce  a  certificate  containlsK  a  complete  list 
of  the  offices  to  be  filled,  stating  whether  for  a 
full  or  on  unempirei  ttrm,  and  the  candi- 
dates for  each  office  who  are  entttled  to  taa* 
their  names  appear  upon  the  ballot." 

It  may  be  ai^ed  that  the  words  "an  nn- 
exidred  term"  In  sectiim  125  refer  exdualvely 
to  sectton  64,  which  in  express  language  pro- 
vides for  the  election  of  an  auditor  to, fill  an 
unexpired  term.  It  may  be  admitted  that  the 
fact  that  section  61  is  the  only  section  which 
In  direct  and  express  language  iwrovldes  for 
an  election  for  an  unexpired  term  Is  some 
argument  in  support  of  the  oonteutlon  that 
the  only  "unexpired  term"  contemplated  by 
section  125  relates  to  the  office  of  auditor 
ttlmie;  and  yet  this  very  same  fact  is  also 
some  arsummt  In  snin>ort  of  the  therary  that 
it  is  the  intent  of  the  charter  that  the  mayor 
and  two  comml88ion»is  shall  be  dected  for 
the  full  term  of  four  years  at  od»  Uennial 
Section,  and  that  an  auditor  and  two  aomr 
niiasloners  shall  likewise  be  elected  at  the 
succeeding  biennial  dectlon.  Indeed.  It  seems 
to  the  writer  ttiat  the  only  purixwe  whldi 
the  framers  of  the  charter  had  in  mind  when 
they  Inserted  the  last  sentwoe  appearing  In 
section  61  was  to  preserve  the  jkLan  upon 
which  the  charter  was  built,  of  electing  the 
mayor  and  two  commissioners  at  one  Section 
and  the  auditor  and  two  commlsoloners  at 
another  election.  It  must  be  conceded  that, 
if  a  person  Is  elected  to  fill  an  unexpired 
term  for  the  office  of  auditor,  he  would  be 
entitled  to  (Qualify  immediately  after  the  elec- 
tion, because  the  language  of  section  64  only 
permits  the  appointee  to  hold  the  office  as 
against  all  persons  "until  the  next  general 
election,"  and  the  person  elected  for  tlie  un- 
expired term  would  not  be  (bilged  to  wait 
until  July  1st  after  the  election,  as  in  the 
case  of  officers  elected  for  the  full  term  of 
four  years.  Sections  64  and  30  employ  exact- 
ly the  same  language  to  express  the  tenure 
of  an  ajpipolntee  of  the  oouncU;  for  ttw  lan- 


guage of  each  sectton  Is  "next  gaxenl  mnnlc- 
Ipal  election,"  and  this  is  of  Itself  a  sign 
pointing  to  the  conclusion  that  the  term  of 
an  appointee,  whether  conmalssioner,  mayor, 
or  auditor,  ends  on  the  day  of  the  "next  gen- 
eral municipal  election,"  when  a  successor  is 
to  be  decked  by  the  people. 

Assuming  tiiAt  the  charter  contemplates 
that  a  vacancy  sliaU  first  be  filled  by  appoint- 
ment, and  the  appointee  shall  bold  until  the 
next  gowral  tnunldpal  electian,  wlien  some 
person  shall  be  elected  to  fln  out  the  remain- 
der of  the  unexpired  term,  then,  prior  to  the 
adoptl(Hi  of  the  amendment  to  the  Constitu- 
tion, the  duration  of  that  remainder  of  such 
unexpired  term  was  either  two  years  and  one 
month  or  only  about  one  month,  d^nding 
vfon  whether  the  next  general  municipal 
Section  was  tte  first  or  secrad  election  after 
the  commencement  of  the  term.  The  amend- 
ment to  the  Oonstltatlon  worked  a  change  in 
tlw  date  of  mnnldval  tfectionB,  with  the  re- 
sult that  in  Portland  a  corresp<wding  diange 
was  ettected  in  the  period  of  time  to  be 
served  by  any  persim  elected  to  fill  out  the 
ramalnder  of  an  onexpired  term.  The  amend- 
msnt  did  not  create  nneiplred  terms  where 
none  existed  before,  although  it  did  have  the 
eAect  of  dianging  the  length  of  the  period 
of  time  to  be  served  by  an  officer  elected  to 
cony>lete  an  imezpired  term. 

The  confinslon  here  reached  Is  supported 
by  the  opinion  of  Mr.  Justice  Lord  in  State 
ex  rel.  v.  Ware,  18  Or.  880,  10  Pac.  885.  In 
1878  (Laws  1878,  p.  31)  the  Legislature,  act- 
Ing  upon  the  authority  of  article  7,  |  10,  of 
the  Constitution,  enacted  a  statute  providing 
for  the  election  of  supreme  and  circuit  Judges 
in  distinct  classes,  commencing  with  the  first 
Monday  In  June,  1880.  James  F.  WatsMi  was 
elected  circuit  judge  of  the  Second  judicial 
district  In  June.  1880.  and  held  the  office  un- 
to Febmsiy  2, 1682,  when  he  resigned.  The 
Governor  appointed  John  Burnett  to  ffll  the 
vacancy,  and  he  held  the  office  until  the  first 
Monday  in  July,  1882,  when  he  was  sncceeded 
by  Robert  S.  Bean,  who  bad  been  eleotod  in 
June^  1882.  Joti  Ware  was  oonnty  <9eric  of 
Lane  coun^  and,  wbm  preparing  the  election 
notices  for  the  election  to  be  held  In  June, 
1880.  he  refused  to  name  the  office  of  drcult 
Judge  aa  we  of  the  offices  to  be  filled  at  sndi 
election.  A  proceeding  was  tbra  commenced 
for  the  xnupoae  of  oompelllng  the  clerk  to 
correct  the  notices  of  election  by  naming  the 
office  of  circuit  judge  as  <Hie  of  tSw  positions 
to  be  filled  at  the  general  election.  The  ques- 
tion for  decision  was  whether  Bobert  9.  Bean 
bad  been  elected  for  an  un^plred  term  of 
four  years,  or  whether  when  elected  in  1882 
be  was  choam  for  the  fnll  term  of  six  years. 
The  solutlm  of  the  problMn  depended  upon 
the  language  of  the  Constitution.  Article  7, 
i  2,  of  the  Constitution,  provided  for  the 
selection  of  four  Justices,  who  performed  both 
drcult  and  ajwdUte  daty«  Section  8  of  the 
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same  article  dedarieA  fliat  tie  jndgefl  firet 
cboseD  under  the  Conetltutlon  ehould — 

"allot  among  themselves  their  terme  of  office, 
so  that  the  term  of  one  of  them  shall  expire  in 
two  years,  one  hi  foar  jears,  and  two  in  six 
years,  and  thereafter  otie  or  more  shall  be 
chosen  every  two  years,  to  sem  for  a  term  of 
six  years."  ■ 

'  Sectioit  4  provided  that— 

"every  yacancy  fai  the  office  of  tudge  of  the 

Supreme  Goort  shall  be  filled  by  election  for 
the  remainder  of  the  vacant  term,  unless  it 
would  expire  at  the  next  election,  -and  until  so 
filled,  or  when  tt  would  so  expire,  the  Governor 
.iball  flU  the  vacancy  by  appointment" 

It  is  obvious  that  se^on  8  did  no  more 
than  to  fix  the  term  ctf  <riflce,  and  to  comaHUkd 
the  Supreme  Judges  first  chosen  to  allot 
among  themselves  their  terms  of  office.  It 
will  be  noted  that  section  4  In  express  and  un- 
equivocal language  directed  that  evei7  va- 
cancy in  the  office  of  Judge  of  the  Supreme 
Court  should  be  filled  by  election  for  the  re- 
mainder of  the  vacant  term.  There  as  here  the 
olUcers  first  elected  held  for  different  terms, 
hut  their  anccessors  held  for  the  same  terms. 
There  as  here  the  vrrltten  lavr  conters  the 
power  of  appointmoit  to  fill  a  vacancy. 
There  &%  here  an  ^ected  ^eer  resigned. 
There  as  here  the  vacancy  was  first  filled  by 
an  appointment.  There  as  here  the  question 
was  whether  the  resignation  left  a  vacancy 
In  the  term  as  well  as  a  vacancy  in  the  office. 
In  all  its  essential  features  that  ease  Is  par- 
allel to  this  case.  Mr.  Justice  Lord  ruled 
that,  even  though  section  4  were  entirely 
erased  from  the  Constitution,  nevertheless 
section  3  would  work  the  same  result  that 
was  accomplished  by  section  4,  so  far  as 
the  judges  of  the  Supreme  Court  were  c<hi- 
ceroed.  We  herewith  quote  at  length  from 
the  opinion  of  3At.  Justice  Lord  for  the  rea- 
son that  the  language  used  by  htm  la  particu- 
larly pertinent  to  the  facta  presented  here: 

"Blot  out  the  limitation  which  ft  (section  4) 
imposes  upon  the  term  given  by  section  Z  when 
a  vacancy  occurs,  and  it  is  freely  admitted,  in 
the  case  of  a  vacancy,  tlut  the  circnit  iudges, 
whenever  elected,  would  be  elected  and  entitled 
to  bold  for  the  full  term  of  six  years;  but  a 
'Jke  effect  would  not  result  to  the  Supreme 
Judges  upon  such  a  contingency,  for  the  reason 
-that  It  would  violate  the  purpose  for  which  the 
terms  of  these  judges  were  required  to  be  al- 
lotted. But  it  is  argued  that  the  object  of  sec- 
tion 4  In  confining  vacancies  to  be  filled  to  the 
residue  of  the  vacant  term  was  for  the  purpose 
(if  preserving  the  allotment  prescribed  by  sec- 
Xiim  3,  which  the  Supreme  Judges  were  requir- 
ed to  make;  aM  as  section  10  provided  that 
the  circuit  judges  shall  hold  their  terms  with- 
out allotment;  therefore,  say. ccMmsel,  section  4 
does  not  appir  to  them.  The  object  of  an  al- 
lotment undoubtedly  is  to  provide  that  officers 
sitting  in  the  same  body  shall  go  out  of  office  at 
different  periods.  Hence  it  is  claimed,  to  main- 
tain and  perpetuate  the  system  established  by 
allotments,  when  a  vacancy  occurs,  or  an  of- 


ficer of  such  body  fafls  for  any  reason  to  hoU 
for  his  full  t«rm,  necessarily  and  logically  bis 
successor  must  hold  for  the  unexfrfred  term  of 
bis  predecessor.   I  grant  this.   But  if  sndi  is 

the  purpose  and  intention  of  an  allotment,  there 
Is  no  need  of  section  4  to  preserve  it.  The 
fact  that  it  is  provided  that  snch  officers  com- 
posing the  body  are  to  allot  their  terms  when 
first  chosen,  writes  out  plainly  and  unmistak- 
ably the  intention  or  object  to  be  snbservH 
by  the  allotment,  and  renders  unnecessary  and 
needleaa  any  dcdaration  or  provision  to  pre- 
serve it  What  need,  then,  of  section  4?  Erase 
it  from  the  Constitution,  and  yon  do  not  de- 
stroy the  allotment  or  alfect  the  intention  for 
wliich  it  was  established.  The  allotment,  and 
the  purposes  it  was  intended  to  embrace,  can 
stand  irithout  It  Section  3  provided  for  the 
allotment  of  the  terms  of  the  Supreme  Judges, 
and,  to  preserve  the  purposes  of  that  aOotmeat, 
vacancies  occurring  by  reason  of  death,or  res- 
ignation would  have  been  necessarily  and  legal- 
ly  limited  to  filling  for  the  remainder  of  the 
vacant  term.  See  Baker  v.  Kirk,  S3  Ind.  SSA." 

This  doctrine  ftlao  finds  auMMtrt  In  State 
ex  tA.  t.  Mayor  of  La  Forte,  28  Ind.  248; 
Parcel  t.  State,  110  Ind.  122, 11  E.  4.  See, 
also,  the  cases  dted  In  note  to  State  ex  rd. 
Fish  T.  Howell,  SO  I*  &  A.  (N.  S.)  345. 

As  the  writer  reads  the  charter,  section 
29,  which  dedares  when  a  vacancy  shall  oc- 
cur In  the  office  of  mayor  or  oommladoaer, 
is  not  cwtrolllng  or  decisive.  The  same  def- 
inition, whldi  «cpreuly  am^es  to  the  office 
of  mayor  and  eommlsBlmer,  is,  by  section  84, 
expressly  made  applicable  to  the  t^ce  of  au- 
ditor; and  hence  wbatev^  would  constltnte 
a  vacancy  In  tlie  office  of  commissioner  would 
also  constitute  a  vacuicy  In  the  office  of 
auditor.  The  rertgnation  ftf  a  commissioner 
creates  a  vacancy  just  as  the  re^guatlon  of 
an  auditor  creates  a  vacancy.  This  vacancy 
in  the  office  et  auditor  Is  temporarily  filled  by 
at^M^ntment  until  Uie  next  "general  eteetiim,*' 
and  In  the  office  of  commlaekmer  until  tin 
next  "g«iaml  mnnldpal  dectlim."  Tba 
vacancy  is  tiie  same  In  botti  eases,  idnoe 
It  results  from  the  same  cause,  and  Is  tem- 
porarily filled  by  the  same  council,  and  is 
BO  filled  for  a  period  aiding  at  the  same 
time;  and  in  the  case  of  the  auditor  this 
same  vacancy,  whldi  Is  temporarily  filled  by 
appointment  until  the  next  general  election. 
Is  at  such  election  permanently  filled  by  the 
voters  for  the  remainder  of  the  unexpired 
term;  for  the  language  of  section  64  Is: 
"Such  vacancy  shall  be  filled  at  the  next  gen- 
eral municipal  election  for  the  unexpired 
term."  And  In  the  case  of  a  commissioner  It 
Is  this  same  "such  vacancy"  which,  as  it  ap- 
pears to  the  writer,  the  voters  are  to  fill  at 
the  next  general  municipal  election.  AftM" 
all,  however,  the  intent,  plan,  and  purpose  of 
the  charter  should  be  determined  by  a  ««• 
sideratlon  of  the  instrument  as  a  whole, 
rather  than  by  any  mere  implication  carried 
by  or  any  bore  Inference  to  he  drawn  fWHO 
an  Isolated  oection  of  the  cnactmoit;  and 
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whoa  tbe  charter  Is  taken  by  its  0oar  comers, 
and  is  read  in  tbe  U^t  of  the  rule  which 
was  applied  Id  tbe  State  ex  rel.  t.  Ware,  and 
which  has  been  approved  in  other  Jurisdic- 
tions, it  leads  the  writer  to  the  coadnslon 
that  the  voters  had  the  right  theouelTes  to 
choose  for  themselves  a  commissioner  to  com- 
plete Baker's  unexiAred  term. 

If  It  is  admitted  that  the  words,  "Here 
state  oflScers  to  be  elected,  as  mayor  and  two 
commissioners,  or  aadltor  and  two  commis- 
sioners," appearing  in  section  129,  present  a 
circumstance  which  "indicates  It  was  never 
in  the  I^slatlve  mind  that  nnder  any  con- 
tingency more  than  two  commissioners  conld 
be  chosen  at  the  same  election,"  then  there  is 
no  possible  escape  from  the  conclusion  that 
Perkins  Is  entitled  to  be  seated,  unless  It  can 
be  said  that  an  aj^lntee  can  Invariably  hold 
until  the  end  of  the  unexpired  term.  A  regu- 
lar election  is  held  biennially,  and  this  is  ex- 
pressly deOned  by  section  123  as  "the  general 
municipal  election."  If  from  the  time  erf  the 
first  election  each  officer  had  served  bis  fnll 
term,  then  two  commissioners  would  have 
been  elected  regularly  every  two  years;  and 
of  course  section  129,  when  referring  to  "two 
eommlBsIoners,**  means  the  two  commission- 
ers who  are  to  be  chosen  at  each  election  for 
the  full  period  of  four  years.  Now,  If  the 
legislative  mind  Intended  that  under  no 
contingency  could  more  than  two  commission- 
ers be  elected  at  the  same  election  for  the  full 
term  of  four  years,  then  one  of  only  two 
posdble  conclusions  must  be  accepted :  (1) 
The  people  have  the  right  to  elect  a  com- 
missioner to  fill  out  an  unexpired  term;  or 
(2)  the  appointee  always  holds  until  the  end 
of  the  unexpired  term.  This  can  be  demon- 
strated by  an  example.  At  tbe  first  election 
held  In  June,  1913,  two  commissioners  were 
elected  for  terms  of  four  years  and  two  for 
terms  of  two  years.  The  term  of  each  corn- 
mifwioner  began  on  July  1,  1913.  Two  re- 
tired from  oflice  at  the  end  of  June  30,  1015, 
and  the  other  two  at  the  end  of  June  30, 
1917.  If  each  of  the  four  commissioners  serv- 
ed out  his  full  term,  then  two  were  elected  In 
June,  1915,  and  two  In  June,  1917.  Now, 
suppose  that  on  August  1. 1913,  after  they  had 
been  In  office  only  one  month,  the  two  com- 
missioners who  had  been  elected  for  four 
years  had  resigned.  The  result  would  be  a 
vacancy  in  each  of  the  two  ofBces.  The  coun- 
cil would  have  filled  the  vncancles  by  an  ap- 
pointment The  "next  general  municipal  elec- 
tion" was  beld  In  June,  1915,  and  at  tlint  time 
two  commissioners  were  regularly  elected  for 
the  full  term  of  four  years  to  succeed  the  two 
commissioners  who  had  been  elected  at  the 
first  election  in  1913  for  the  period  aiding 
June  30,  0915.  If  sectlMi  129  ludleates  that 
the  legislative  mind  intended  that  under  no 
contingency  shall  more  than  two  coramlsaion- 
ers  be  chosen  at  the  same  election  for  the 
full  term  of  four  years,  then  of  necessity  the 
TOteiB  mra  obllaed  to  wait  untU  June^  1917, 


before  they  conld  elect  two  commissioners  for 
the  full  term  of  four  years  to  take  the  places 
of  tbe  commissioners  who  had  resigned  on 
August  1.  1913.  If  the  vacancies  had  been 
fUled  in  June^  1910^  by  tbe  Section  of  two 
commissioners  for  tbe  full  term  of  four  years, 
then  BO  oommlssloner  at  all  would  have  been 
elected  in  1917,  and  at  the  next  general  mu- 
nicipal electlcm  held  November  5,  1918,  four 
commissioners  would  have  been  elected.  On 
the  tacts  of  the  supposed  case  tbe  plan  of 
the  legislative  mind  to  ^ect  two  oommiasion- 
,eni  every  two  years  for  the  term  of  four 
years  could  have  been  preserved  by  <H!ly  one 
of  two  possible  methods :  (1)  The  voters  could 
have  elected  two  persons  to  serve  out  the  un- 
expired  terms  of  the  two  commissioners  who 
resigned ;  or  (2)  the  appointees  of  tbe  couacU 
oonld  have  continued  to  serve  until  July  1. 
1917.  No  one  has  yet  advanced  the  argument 
that  the  appointee  of  the  ooondl  Is  entitled 
always  and  under  all  circumstances  to  serve 
until  the  end  of  the  unexpired  term.  To  sus- 
tain any  such  argomott  It  is  necessary,  nnder 
the  facts  of  the  supposed  case,  to  say  that  an 
appointee  can,  as  a  matter  of  right,  hold  not 
only  until  "the  next  general  municipal  elec- 
tion," but  also  until  the  second  "next  goieral 
municipal  election."  The  most  that  has  ever 
been  (daimed  Is  that  the  appointee  holds  un- 
til tbe  1st  day  of  July  following  the  "gmieraf 
municipal  Section"  wblcb  comes  next  aftw 
tbe  appolntm«it.  If  the  aKwlntees  who  as- 
sumed the  duties  of  the  office  were  not  en- 
titled to  fill  out  tbe  unexpired  terms  hold- 
ing to  the  end  of  June  30,  1917,  then  we  are 
driven  to  the  alternative  conclusion  that  tbe 
people  were  oitltled  to  fill  the  vacancies  by 
choosing  two  persons  to  flU  out  tbe  two  un- 
expired terms.  If  the  voters  could  have  fill- 
ed the  vacancies  under  those  supposed  facts, 
then  they  were  empowered  to  dect  a  person 
of  their  ctafrice  to  ctnoplete  Bakar'a  unexpir- 
ed term. 

If  it  is  admitted  that  a  vacancy  occurring 
one  month  after  the  commencement  of  a  four* 
year  term  Is  filled  by  appointment  by  the 
council  "until  the  next  general  municipal 
election,"  and  that  the  pe(H>Ie  at  that  election 
are  autborixed  to  tiect  a  person  to  fill  out  the 
remainder  of  the  term,  which  rraialnder 
would  in  that  evrat  amount  to  more  than  two 
years,  then  by  the  same  t<Aen,  If  the  vacancy 
occurs  between  the  first  and  second  elections 
after  the  beginning  of  the  terra,  the  appointee 
would  only  hold  until  such  second  elec- 
tion, because  it  Is  the  "next  general  munici- 
pal election"  after  the  aM?olntment,  and  the 
people  can  at  that  time  choose  somfe  person 
to  fill  out  the  remainder  of  tbe  term,  whether 
such  remainder  is  one  mouth,  as  It  would 
have  been  before  the  adoption  of  the  amend- 
ment to  the  Constitution,  or  whether  it  Is 
eight  months,  as  It  will  now  be,  because  of 
the  time  fixed  by  tbe  Constitution  for  hold- 
ing municipal  elections.  In  other  words.  If 
the  people  would  have  bad  the  rl^^t  at  tbe 
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June,  1917,  electt(m  to  elect  some  person  to 
hold  the  office  until  July  1,  1919,  on  the  as- 
BumptloD  that  Baker  had  resigned  and  K^a* 
her  had  been  appointed  on  August  1,  1915, 
then  by  the  same  reascHilng  the  Totera  were 
empowered  on  Norember  5, 1918,  to  elect  Per- 
kins to  hold  untfl  July  1,  1919.  Tbe  right  to 
elect  a  commissioner  to  complete  an  nneicplr- 
ed  term  does  not  depwd  upon  the  duration  of 
such  unexpired  term.  It  Is  true  that  the  fill- 
ing of  an  unexpired  term  of  one  month  Is 
not  a  matter  of  ranch  Importance,  and  it  is 
probable  that  seldcnn,  if  ever,  would  any 
candidates  appear  for  unexpired  terms  of  one 
month;  bnt  it  is  also  true  that  the  filling  of 
an  unexpired  term  of  more  than  two  years 
Is  a  matter  of  modi  Importance.  And  white 
it  may  not  be  a  matter  of  much  moment 
whether  Eeltaber  or  Perkins  holds  until  July 
1,  1919,  yet  the  time  may  come  when  It  will 
be  a  matter  of  much  importance  "whether  an 
appointee  can  hold  for  three  years  and  ^even 
months.  Drery  section  and  every  word  of  the 
Charter  which  autfaMlzes  an  elecdon  to  fiU  an 
unexpired  term  of  more  than  two  years  ia 
equally  applicable  to  an  unexpired  term  of 
one  month  or  ^ght  months.  Whenever  it  is 
admitted  that,  if  Baker  liad  resigned  on  Au- 
gust 1,  1915,  and  Edi^er  had  been  appoint- 
ed by  the  conndl  on  that  date,  the  peoirfe 
could  have  elected  some  person  in  June,  1917, 
to  fill  out  Baker's  unexpired  term,  then  by 
that  admission  one  is  forced  by  the  Inexomble 
compulsion  of  logic  to  concede  that  the  people 
have  the  same  power  to  elect  some  person  to 
fill  oat  an  unexpired  term  of  eight  months. 
The  period  during  which  an  appcdntee  of 
the  council  Is  authorized  to  occupy  the  office 
of  commissioner  is  limited  by  the  words,  "un- 
til the  next  general  municipal  election." 
These  words  of  limitation  are  plain  and  un* 
ambignons,  and  signify  "to,  up  to";  they  do 
not  mean  "after" ;  and  therefore  an  appointee 
named  to  hold  "up  to,"  and  not  "after," 
the  next  general  municipal  election.  Any 
c<ncluslon  whi<^  denies  to  the  voters  the 
right  at  sudi  "next  general  municipal  eleo- 
ticn"  to  dioose  some  person  to  take  the  place 
of  the  appointee  does  and  must,  as  it  seems 
to  the  writer.  Ignore  the  meaning  of  the 
words,  "antll  the  next  general  municipal 
election."  On  the  other  band,  as  the  writer 
views  It,  the  conclusion  that  the  voters  are 
empowered  to  elect  some  person  to  fill  out  an 
unexpired  term  gives  full  effect  to  the  un- 
ambiguous meaning  of  the  word  "until,"  does 
not  strain  or  Ignore  a  single  word  found  in 
the  charter,  fflves  full  effect  to  every  word  in 
the  organic  law  of  the  dty,  does  not  read  in- 
to the  charter  any  language  not  found  there, 
does  not  disturb  the  harmony  of  the  charter 
or  mar  its  ■  symmetry,  does  not  destroy  the 
manifest  plan  and  Intent  of  the  charter  that 
different  groups  of  officers  should  be  elected 
at  regularly  recurring  Intervals,  and  pre- 
serves the  purpose  of  the  charter  that  the  six 
electlTe  offices  shall,  whenever  and  as  long 
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as  possibly  be  filled  I17  dected  nOiar  ttian  by 

appointed  <^clals. 

The  defendant  contends  that  PeiUns  has 
Dot  been  domiciled  In  Portland  for  the  time 
required  by  the  charter.  It  is  not  necessary  to 
discuss  the  facts  in  ^letall,  bnt  it  Is  enough  to 
say  that,  on  the  f&cta  as  presented  In  the 
record,  Perkins'  domicile  Is  within  the 
bonndarles  of  the  city  of  Povtlaiid  and  bas 
been  for  the  time  required. 

The  Judgment  should  be  to  the  effect  that 
T.  Li  PNklus  la  entltted  to  bold  the  office  of 
commisshmer  vntll  jmd  Including  June  90, 
1919. 

BENSON,  J.,  concurring. 

BUBNEnrr.  J.  (concurring  specially).  Un- 
der the  Portland  charter  the  role  Is  that  the 
offices  of  mayor,  conuuissioDer,  and  audl^ 
are  to  be  filled  by  election  at  large  by  tbe  Le- 
gal voters  ot  the  dty.  Section  21.  The  prin- 
dpal  exc^itlon  is  that,  upon  a  v&cancy  oc- 
curring in  tbe  office  of  nuyor  or  cmnmls^n- 
er,  tbe  coundl  shall  appoint  an  eligible  per- 
son to  fill  the  vacancy  ontll  the  next  gaieral 
municipal  election.  Section  SO.  The  further 
exception,  as  outlined  in  section  123,  bas  in 
a  sense  served  its  purpose  In  the  Initial  dassi- 
fication  of  tbe  commissioners,  so  tlut  an  en- 
tire change  in  the  personnd  of  the  council 
will  not  be  ^ected  at  any  general  electlOD. 
It  must,  lunrerer,  be  counted  ju  a  factor  In 
the  investigation  as  intUcatlng  that  there  may 
be  an  election  to  fill  an  unexpired  term  of  a 
commissioner  so  as  to  yreaervft  that  adjust- 
ment In  my  Jndgmoit  it  Is  not  necessary 
that  tben  diould  be  a  spedal  ordinance  pro>- 
vldlng  for  electloos  to  fill  vacandes.  In  that 
resjiect  tbe  diarter  is  self-execntlng  in  ef- 
fect The  electicn  machinery  Is  at  band  and 
available.  The  power  of  the  conndl  to  ap- 
point sustains  the  tenure  of  the  aM>olntee  only 
until  the  nffict  general  munldpat  election. 
The  power  of  election  tbm  cmnes  anto- 
matLcaUy  into  operation.  The  ajHiwintee  has 
enjoyed  ail  possible  benefits  of  the  auction 
to  the  rule  whldi  requires  that  officers  shall 
be  elected  by  vote  of  the  people  at  lai^.  To 
continue  him  longer  in  office  would  be  to 
legislate  Judicially  and  impair  the  authority 
of  the  pe<^le  to  choose  their  own  officers. 

For  these  reaB<»)s,  on  the  questions  discuss- 
ed at  the  hearing,  I  a)ncur  in  tbe  opinion  of 
Mr.  JusUce  HA:^RIS. 

JOHNS,  J.  (concurring  spedally  In  the 
opinion  of  Mr.  Justice  HARRIS).  It  is  the 
theory  of  our  form  of  governmwit  that  the 
people  have  the  ri^t  to  elect  their  own  of- 
fldals.  While,  for  certain  purpones  and  un- 
der certain  conditions,  the  power  to  fill  a  va- 
cancy In  office  Is  conferred  by  the  pe<^)e  upon 
a  designated  otflcer  or  board,  yet  I  do  not  be- 
lieve that  in  the  present  instance  the  people 
who  conferred  that  power  ever  Intended  that 
the  appolntmrat  should  be  ext«Mled  over  and 
beyond  the  date  of  the  next  general  munldpal 
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election  after  tibe  racancy  was  ao  Oiled.  It 
\vuB  the  purpose  and  latent  of  the  people  to 
resOTe  the  right  to  fill  any  unexpired  term 
of  such  Tacancjr  at  the  first  ensuing  election. 
Id  the  case  of  State  ex  rel.  Whltn^  v.  Johns, 
3  Or.  533,  the  syllabus  lays  down  the  rule 
that— 

"The  appointee  of  the  OoTemor,  amwinted 
to  fin  a  Tacancj  in  office  oocaidoned  death 
or  resicnation,  only  holds  said  office  until  the 
first  general  election  after  the  vacancy  occurs. 
*  *  *  At  that  time  the  people  may  supply 
the  office  by  election." 

In  the  <vId1od  It  Is  said: 

'The  people  of  Oregon  by  their  Oonstitution 
made  their  Judiciary  electlre,  and  only  gave  the 
eiecutive  power  to  fill  temporary  vacandes, 
whidi  should  occur  between  elections.  If  the 
people  had  intended  to  part  with  this  power  by 
appointing  county  Jndgen,  tbey  would  bare  ex- 
pressed it.  It  cannot  be  inferred.  No  inference 
or  iotendment  is  ever  presumed  agabist  the 
sovereign.  Such  la  the  universal  rule  for  the 
construction  of  statutes,  for  they  emanate  from 
the  sovereign  power,  which,  in  this  state,  is 
the  people.  They  appoint  the  executive,  and 
he  only  acts  by  delegated  antbority,  and  this 
autiior^  cannot  be  presumed  beyond  the  ex- 
press words  of  the  grant.  And  I  tbinit  the 
power  in  this  case  only  extends  to  the  filling  a 
vacancy  until  the  next  general  election,  when 
the  people  can  regularly  exercise  their  author- 
ity in  electing  officers.  I  think  It  is  not  reason- 
able to  presume  that,  where  the  people  have  re- 
served to  themselves  the  appointment  of  an  of* 
fieer,  they  would  confer  on  the  executive  the 
filHng  of  a  vacancy  in  the  office,  which  would 
extend  the  time  of  the  appointee  beyond  a  gen- 
eral election,  and  deprive  the  whole  people  of 
a  county  from  electing  their  own  local  officer, 
when  tbey  could  fill  it  as  conveniently  as  they 
appointed  the  original  incumbent." 

On  this  principle  I  concur  In  the  result  of 
the  oidnion  of  Mr.  Justice  HABRIS. 


TAN  TASSELL  v.  JEFFERSON  COONTY 
et  at 

(Supreme  Court  of  Oregon.   Jan.  21,  1019.) 

Afpkai.  aro  Ebbob  «3>1126— Faildbb  to 
File  Abbtbaot  and  Bbikp— Aftibuancb. 
Where  appellant  has  not  filed  his  sbstract 
or  brief  within  the  time  required  by  Supreme 
Court  rules  6  and  8  <17S  Pac.  viii),  and  there 
has  been  no  extension  granted  or  any  excuse 
offered  for  the  failure,  judgment  will  be  affirmed 
on  motion,  as  provided  by  rule  18  (178  Pac.  x). 

In  Banc. 

Appeal  from  Ofrenlt  Court,  Jefferson  Conn- 
ty;  T.  E.  J.  Duffy,  Judge. 

Proceedings  by  M.  Tan  Xassell  against  Jef- 
ferson County  and  others.  Judgment  for  de- 


fendants, and  sthdntlff  aivealfl.  On.  notion 
to  affirm.  Oronted. 

Lewis  H.  Irving,  of  Madras,  for  appellant. 
Tine  W.  Pearce  and  Bert  O.  Boylan,  both 
of  liadrss,  tor  reqHmdenta, 

PER  CURIAM.  This  !s  a  motion  by  de- 
fendants to  affirm  the  Judgment,  I)ecause  of 
failure  of  plaintiff  to  file  his  abstract  and 
brief,  as  required  by  rules  6  and  8  of  this 
court  (173  Pac.  vlU). 

Plaintiff  filed  his  transcript  on  appeal  on 
August  16,  l&ie.  His  time  for  filing  an  ab- 
stract expired  September  5,  1918,  and  there 
has  been  do  extension  granted,  nor  is  any  ex- 
cuse offered  for  failure  to  file  the  abstract 
and  briefs  as  required  by  our  rules. 

Defendants  move  the  court  for  an  affirm- 
ance of  the  Judgment,  as  provided  In  rule 
16  (173  Pac.  X) ;  and  it  Is  so  ordered  with 
costs  against  plaintiff. 


BEAKKY  et  al.  v.  KNUTSON  et  aL 

(Supreme  Court  of  Oregon.  Jan.  14, 1919.) 

Wuxs  ^513— Bequest  to  Exeodtob. 

It  is  the  rule  nther  than  the  exeqition  tbtt 
a  bequest  to  an  executor  is  deemed  to  be  to  him 
In  his  ofildal  capacity. 

Department  1. 

Appeal  from  Circuit  Oourt.  Multnomah 

County;  O.  U.  Oantenbeln,  Judge. 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  former  opinion,  see  174  Pac.  1149. 

Alfred  P.  Dobson,  Bauer  &  Greene,  A.  H. 
McOnrtaln.  and  O.  F.  Montandon,  all  of  Port^ 
land,  for  appellants. 

Chamberlain,  Thomas,  Kraemer  A  Htmi- 
phreys,  of  Portland,  for  respondents. 

McBRIDE,  C.  J.  The  argument  upon  the 
petition  for  rehearing  suggests,  In  substance, 
n(i  matters  not  fully  argued  and  considered 
at  the  hearing,  but  seems  to  proceed  upon 
the  theory  that  the  conclusion  arrived  at  in 
the  opinion,  was  that  of  the  justice  writing 
the  opinion  rather  than  that  of  tbe  court. 
In  this  counsel  are  mistaken.  The  case  was 
one  of  such  Importance  that  It  received  the 
careful  attention  of  the  whole  court,  and, 
after  a  careful  consideration  of  the  petition 
for  rehearing  and  a  re-exam Inatlon  of  the 
authorities  cited  by  counsel,  we  still  adhere 
to  the  opinion  already  rendered. 

Clearly  as  language  can  express  It,  clauses 
1  and  2  of  the  will  devise  the  property  to 
decedent's  wife  as  executrix,  and  in  that 
cnimclty  only.    In  these  two  dau-ses  she  Is 
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not  mentioned  as  a  wife,  and  defendantd^ 
whole  contention  tbat  the  devise  la  to  the 
wife  i^ersooally  la  baaed  upwi  a  construction 
of  the  fltst  two  clauses  In  connection  with 
other  clauses  In  the  Instrument,  wherein  she 
is  dmlgnated  as  "my  beloved  wife,  Mary 
Beakey,  whom  I  shall  hereafter  name  as  exec- 
utrix," and  otiaer  similar  expressions  of 
affection.  It  Is  the  rule  rather  than  the  ex- 
ception that  a  bequest  to  an  executor  Is  deem- 
ed to  be  to  him  In  his  oOlclal  capacity.  2 
Jarman  on  Wills,  1662,  and  cases  cited  in  the 
original  opinion.  In  every  ca^  the  Intent  of 
the  testator  must  govern,  and  this  Intent,  as 
stated  in  the  cn-lginal  opinion,  must  be  ascer- 
tained by  a  conslderatioD  of  the  whole  will. 
The  first  two  clauses  of  the  will  are  couched 
in  such  language  as  a  testator  would  use 
were  he  devising  his  property  to  an  indiffer- 
ent person  to  be  used  for  the  benefit  of  hla 
family.  The  devise  Is  not  to  his  wife  as  such, 
hut  to  his  executrix,  and  an  Intent  to  devise 
to  her  In  other  than  her  official  capacity  as 
executrix  must  be  gathered,  If  at  all,  from 
other  parts  of  the  will.  By  clause  3  of  the 
will  the  testator  "derfres  that  roy  beloved 
wife,  Mary  Beakey,  whom  I  hereafter  name 
as  neeutrlx,  Ediall  sell  such  property  as  she 
shall  deem  proper,  and  that  she  shall  take 
care  of,  educate,  maintain  and  nourish  our 
three  children,"  etc.  Now  how  does  the  tes- 
tator propose  that  these  children  shall  be 
maintained,  educated,  and  nourished?  The 
wlUVtnswers,  "I  direct,"  a  commaad,  "and 
request  that  she  use  sndi  or  all  of  (be  mon- 
ey."  What  money?  Clearly  that  "whldi 
may  be  the  proceeds  of  any  pnH>erty  which 
she  may  sell  for  that  purpose."  Oleerly  for 
the  purpose  of  educating, and  maintaining 
the  children.  Outside  of  the  fact  that  he 
calls  his  executrix  his  "beloved  wlf&"  there 
■la  nothing  here  to  Indicate  that  he  had  any 
other  primary  purpose  in  mind,  except  to 
provide  fi>r  his  children.  Incidentally,  of 
course,  the  executrix  would  perhaps  be  enti- 
tled to  cMnpensatlon  out  of  the  estate  for  the 
care  and  nourishmfflit  of  the  <dilldren,  but 
we  find  nothing  in  the  terms  of  the  will  to 
Indicate  that  the  devise  was  made  to  her  in 
any  other  capacity  than  as  executrix  and  for 
the  purposes  mentioned  in  the  will. 

This  view  Is  reinforced  by  the  fourth 
clause,  wbldi  directs  that  after  all  the  diil- 
dren  have  been  educated  and  the  youngest 
shall  have  attained  the  age  of  21  years,  the 
estate  remaining  in  the  hands  of  Mrs.  Beakey 
^all  be  divided  equally  t)etween  herself  and 
the  children.  If  it  had  been  the  Intent  of  the 
testator  to  devise  his  property  to  his  T^fe 
personally  and  absolutely  by  the  preceding 
i-lau8es  of  the  will,  the  fourth  clause  would 
lie  ei]ulvalent  to  a  direction  to  divide  her  own 
I)roi>erty  between  herself  and  her  children, 
whlcb  would  be  an  absurdity.  The  fburth 
clause  is  entirely  consistent  with  the  theory 


that  the  bequest  was  to  Mn.  fieekey  as  exec- 
utrix and  In  trust  for  the  purposes  of  ed- 
ucating and  maintaining  tbe  children,  and 
with  no  other  theory.  It  may  be  said  the  wUI 
is  unjust  to  the  widow,  but,  perhaps  unfor- 
tunately, the  law  does  not  avoid  a  will  be- 
cause it  falls  to  square  Itself  with  what  per- 
sona other  than  the  testator  deem  to  be  jus- 
tice. We  have  no  means  of  knowing  the  Inti- 
mate relations  of  tbe  parties,  the  financial 
situation  of  the  wife  of  the  deceased,  or  any 
of  the  circumstances  which  may  have  infla- 
raced  the  testator;  we  only  have  the  fitct 
«mceded  by  the  demurrer  that,  having  re- 
married, she  and  her  new  husband  have  bor- 
rowed $5,000  to  use  tor  their  own  purposes 
and  for  their  Individual  use  and  benefit  In 
view  of  this  attempted  disposition  of  the 
property  the  will  may  have  been  a  wise  pre- 
caution instead  of  an  Injustice. 

We  are  fully  satisfied  *n'lth  the  opinion 
heretofore  roidered  and  adhere  to  it. 


BOULDVARD  DRAINAQB  SYSTEM  T. 
GORDON  et  aL 

(Supreme  Court  of  Oregon.   Jan.  21,  1019.) 

Watebs  and  Wateb  Coubses  ®=>263— Ibbi- 
GATioN— Overflow— Injunction. 
The  draining  of  excess  irrigation  waters  in- 
to drainage  ditch  against  owner's  wiah  and 
command  will  be  enjoined,  though  owner  has 
■ufleied  no  Imvarabl*  damage  by  reason  there- 
of. 

In  Banc. 

Appeal  from  Olreult  Court,  Malheur  Coun- 
ty ;  DaltCT  BlggB,  Judge. 

Action  by  the  Boulevard  Drainage  System, 
a  corporation,  against  Effie  J.  Gordon,  A.  B. 
Cain,  J.  H.  Seaweard,  R.  A.  Beagte,  and 
othera  Judgment  for  plaintiff,  and  first 
three  defendants  named,  D.  W.  Dugger,  suc- 
cessor in  Interest  to  Henry  Griffin,  who  was 
successor  In  Interest  of  defendant  B,  A. 
Beagle,  appeal.  Afiirmed. 

Plaintiff,  a  corporation,  being  the  owner 
of  a  drainage  ditch,  constructed  for  the  pur- 
pose of  taking  care  of  the  excess  water  whicli 
might  accomnlata  nprai  the  lands  of  its  sev-^ 
eral  stockholdors  as  a  result  of  irrigation. 
Instituted  this  suit  to  restrain  the  defend- 
ants from  emptying  the  excess  waters  aris- 
ing from  tbe  irrigation  of  their  lands,  into 
such  ditch.  Tbe  complaint,  after  the  usual 
formal  recitals,  alleges  that  defendants, 
their  agents,  employes,  and  tenants,  have 
for  more  than  two  years  past  been  draining 
their  excess  irrigation  waters  Into  plaintiff's 
ditch,  without  right,  and  against  plalntUTs 
wl^  and  command.    l%ere  follow  allegations 
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as  to  the  necessltT  ood  vatae  of  drainage  to 
the  lands  In  that  Tidolty,  and  conclndeB 
with  this  paragraiA : 

"That  altboush  defendants  have  been  and 
were  at  the  time  of  coiuttructins  said  drain 
ditch  reqnestetl  to  assist  in  its  cMistrtMtion  and 
maintenance  Id  proporden  to  their  laM  lands, 
defendants  and  each  of  tiiem  and  their  prede- 
cessors or  grantors  have  refosed  and  BtUl  re- 
fuse to  become  loterested  In  said  drain  and 
waste  ditdi  and  refuse  to  pay  any  «t  the  cost 
of  Its  eonstrnction  -w  maintenance  or  to  con- 
tribute to  such  expense  in  any  way." 

.  The  prayer  is  for  a  perpetual  Injnactkm. 
A.  demurrer  to  this  complaint  was  filed  by 
certain  of  the  defeodanta,  which  being  over- 
ruled, they  answered,  with  a  general  denial, 
followed  by  afflrmatlve  allegatlcms  to  the  ef* 
feet  that  they  and  their  predecessors  in  Inter- 
est have  been  irrigating  their  several  tracts 
of  Umd  since  1887.  and  have  had  a  natural 
dralQwny  through  section  8,  township  18 
south,  rafige.47  east,  W.  M.  (in  wfaldh  sec- 
tion the  greater  portion  of  defendants'  lands 
Is  situated),  in  a  northerly  direction  to  and 
upon  the  N.  W.  %  of  sectiou  6.  In  the  sajne 
township  and  range,  and  have  bad  ditches 
wht<di  they  used  in  conneotioa  with  such 
natural  drain,  and  that  their  possession  has 
heen  adverse  and  liostile  and  continuous 
since  1887..  A  reply  having  been  filed,  a 
trial  was  had  resulting  in  a  decree  in  ac- 
cordance with  the  prayer  of  the  complaint, 
and  defendants  Seaweard,  GordtND,  and 
Gain,  and  Dugger,  successor  In  Interest  to 
Bea^  and  Griffln,  appeal. 

C.  HcOonagill,  of  Ontario  (R.  W.  Swagler, 
W.  B.  BnxAe,  and  0.  McQonagUl,  aU  of  On- 
tario, CO  the  brief),  for  appelhrota 

Wm.  E.  Lees,     OntailOk  tor  respondent. 

BBNBON,  J.  (after  stating  the  facts  as 
above).  Defendants'  tret  proposition  la  that 
tt)elr  demurrer  to  the  complaint  should  have 
been  sustained,  for  the  reason  ttiat  no  facta 
are  therein  alleged  disclosing  any  irrepara- 
ble injury.  In  support  of  this  contention, 
they  rely  upon  Moore  v.  Halliday,  43  Or.  243, 
72  Pac.  801,  99  Am.  St.  Rep.  724,  arid  Wolf- 
er  V.  Hurst,  00  Or.  218,  91  Paa  366.  These 
cases  appear  to  sustain  the  position  main- 
tained by  defendants,  but  in  Chapman  v. 
Dean,  68  Or.  47S-479,  U5  Pac.  154,  106,  we 
find  this  language: 

"The  principal  question  in  the  case  is  wheth- 
er injunction  will  lie  to  prevent  continned  tres- 
pass. Originally  the  rule  was  that  injunction 
would  not  lie  is  the  fir^  instance  prior  to  a 
judgment  at  law  to  prevent  trespass,  unless  the 
threatoned  injury  was  such  as  would  cause  per- 
manent and  irreparable  injury  to  the  freehold, 
such  as  removing  ores  from  mines,  or  cutting 
down  dioice  shrubbery,  or  destroying  dwelling 
houses  or  tbe  like,  or  in  the  farther  instance 
that  the  defendant  was  insolvent.  Smith  v. 
Gardner.  12  Or.  221,  6  Pac.  771,  53  Am.  Bep. 
842;  Hendenhall  t.  Harrisbnrg  W.  P.  Oo.,  27 


Or.  88,  8»  Pac.  880 ;  Garrett  v.  Bishop,  27  Or; 
849.  41  Pac  10;  Moore  v.  HaUiday,  43  Or. 
248,  72  Fac^  801,  99  Am.  St.  Bep.  724.  But 
later  anUiorities  establish  the  doctrine  that, 
where  the  trespass  is  continued,  made  up  of 
successive  acts,  each  comparatively  unimpor- 
tant in  itself,  and  the  threat  and  intentioo  to 
continue  is  manifest,  equity  will  enjoin  the  same, 
for  the  reason  that  each  separate  trespass  forms 
a  separate  cause  of  action.  •  *  *  In  this 
case  the  plaintiffs  claim  no  damages,  but  only 
seek  to  prevent  the  contlnuatian  of  the  trcspaifr- 
es  of  which  they  complain,  authorities  are 
nuuerous  Uiat  equity  will  entertain  their  bill 
for  that  purpose,  espedally  when  persistent  in- 
vasion of  plaintiffs'  premises  would  eventually 
work  oat  tbe  establishment  of  an  easement  in 
favor  of  the  defendants." 

Tbe  doctrine  thus  announced  has  been  ap- 
proved by  this  coort  In  Stotte  v.  Didhdel,  70 
Or.  86,  189  Pac.  932;  Central  Oregon  Irr. 
Ca  T.  Whlted,  76  Or.  255,  142  Pac.  779,  146 
Pac.  816 ;  Talbot  v.  Joseidi,  79  Or.  308,  155 
Paa  184;  and  Banra  v.  Each,  87  Or.  1, 
169  Pac.  612. 

These  authorities  also  dispose  of  defend- 
anti^  second  contention,  which  Is  that  there 
Is  a  failure  of  proof  of  any  IrreparaUe  In- 
jury. 

We  come,  then,  to  a  consideration  of  the 
merits.  The  testimony  is  conflicting  and,  in 
many  particulars,  vague  and  indefinite,  and 
an  extended  dlscusdon  Is  unnecessary,  and 
wholly  unprofitable;  but,  after  a  pa^stak- 
ing  study  thereof,  we  find  that  in  the  fall 
of  1908.  while  tbe  defoutant  Beldlug  was 
the  owner  of  the  N.  W.  ^  of  section  8. 
township  18  south,  range  47  east,  W.  M., 
some  of  the  people  owning  lands  lying  south 
of  that  tnact  organised  the  plalntUf  corpo- 
ration for  the  purpose  of  providing  drainage 
from  their  lands  of  the  excess  waters  result- 
ing from  irrigation.  The  topography  of  the 
vldnlty  was  such  that  it  became  necessary 
for  the  corporation  to  construct  a  ditch 
across  Beldlng's  land,  and  since  that  land 
sloped  gmtly  from  the  east  and  west  toward 
the  center  of  the  tract,  and  thence  in  » 
nOTttiorly  direction,  they  approached  Beldlng 
with  a  view  to  securing  his  co-operation  as 
a  stockholder,  a  proposition  whl(*  he  declin- 
ed, because  he  already  possessed  a  drainage 
system  which  he  regarded  as  sufficient. 
However,  be  gave  plaintiir  permission  to  en- 
ter upon  his  lands  and  enlarge  bis  ditch 
across  his  premises,  with  tbe  understanding 
that  he  would  continue  to  drain  the  waste 
waters  from  bis  own  land  therein.  Prior 
to  that  time,  Belding's  drainage  system  had 
consisted  of  a  small  ditch  running  north  and 
south  throu^  the  center  of  his  land,  to  its 
northern  boundary,  where  there  was  a  pub- 
lic road  to  be  crossed.  Here,  he  made  a 
ditch  and  a  culvert,  whereby  he  crossed  the 
road,  and  conveyed  the  water  Into  a  sink  on 
the  S.  W.  of  section  5.  Beldlng  did  not 
own  tbe  land  In  section  0,  nor  did  he  obtain 
any  permlsBtim  to  flow  his  waste  water 
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thereon.  Itwnafter,  two  max  hj  the  nanies  | 
vt  PMcock  and  Braanan,  wltb  tbe  consoit  cff 
ttie  agmt  ct  the  owner  ot  section  6,  reclaim- 
ed the  waste  water  In  section  5,  carrying  It 
In  a  ditch  dng  by  them,  still  farther  north, 
and  used  It  In  the  Irrigation  of  th^r  lands. 
In  the  spring  and  summer  of  1900,  plaintiff 
completed  its  ditch,  crossing  the  road  at  a 
point  about  30  rods  west  of  where  tbe  Beld- 
ing  dltCh  tO(A  the  road,  and  utUlsing  a  bor- 
row pit  which  had  been  excarated  in  grad- 
ing the  road.  The  borrow  pit  was  carried 
down  the  road  a  short  distance,  and  thai 
tbe  dltcb  crossed  the  highway  through  a 
new  culvert.  Plaintiff's  drain  did  not  reach 
the  sink  In  section  5  at  all,  but  an  oitlrely 
new  dlt<A  through  that  section  was '  c(m- 
atracted  by  plaintiff,  for  nuwe  than  100  rods, 
where  It  connected  with  an  enlargemoit  of 
the  Peaoock-Brosnan  ditdi,  and  was  extend- 
ed to  ttie  Malheur  river. 

We  are  not  concerned  wltli  the  queetl<» 
regarding  defendants'  claim  of  a  prescrip- 
tive Tight  to  dump  their  waste,  water  in  tbe 
sink  on  section  S,  tor  tiiat  antdeot  is  not  an 
Issue,  nor  are  the  owners  made  partlee  here- 
in. Certainly  tbe  evidence  does  not  disclose 
any  prescriptive  right  in  any  of  the  defend; 
ants  to  use  jdaintUTs  ditch,  and  wbaterrer 
rU^t  tbey  may  have  had  by  virtue  of  the 
arrangement  with  Belding,  r^rdlng  the 
rl^t  of  way  across  section  8,  was  finally 
disposed  of  by  tbe  Judgment  In  tlie  condem- 
nation proceeding. 

We  conclude  therefore  that  tbe  decree  of 
the  trial  court  should  be  affirmed,  and  It  is 
so  ordered. 

HABBI8.  J.,  not  sitting. 


WISDOM  V.  ABNOLD  et  aL 
(Supreme  Conrt  of  Oreson.  Jan.  21,  1919.) 

1.  PuEADma  ^382(1)— Gbhkbai,  Issuv- 
MAimts  Pbovabue. 

Under  the  general  iuae,  evidence  may  be 
^ven  of  anything  tiist  would  simply  disprove 
the  allcgatioD  controverted. 

2.  Loos    AND    LOGOINO  ^38(8)— OlNEaAI. 

Denux—Mattbbs  Pbovablb. 
In  an  action  to  foreclose  a  lien  on  logs  for 
services,  defendant  could  not,  under  a.  general 
denial,  ebow  that  plaintiff  bad  become  a  mem- 
ber in  a  partnership  which  previously  had 
Bfcreed  to  save  defendant  harmless  from  labor 
liens;  a  gen«al  denial  giving  plaintifl  no  no* 
tice  of  sodi  a  dtflense, 

3.  Loos    AND    LOOOINO  ^=333(8)— FOBECLO- 
BUBB  OF  LlEKB— BVIDEHCE— SUFFICIEXCT. 

In  aq  action  to  foreclose  ■  lien  on  logs  for 
services,  evidence  Aeld  not  to  sustain  a  finding 
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I  that  plaintiff  had  heoome  a  membet-in  a  part 
nerahip  wbidi  had  agreed  to  save  defendant 
harmless  from  labor  Ueni. 

I>^)artment  1. 

Appeal  from  Circuit  Court.  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  J.  &I.  Wisdom  against  William 
Arnold  and  another,  doing  business  under 
tbe  Ann  name  and  style  of  Arnold  4t  BeaiEh 
ley.  Judgmait  for  defendants,  and  xAaintlff 
a[^>eal8.  Beversed. 

At  the  times  mentioned  in  the  complaint 
William  Arnold  and  James  BeaSley,  tbe  de- 
fendants, were  partners  and  owners  of  a 
sawmill,  J.  M.  Wisdom,  the  plaintiff,  claims 
that  he  performed  wort  and  labor  In  gettii^ 
out  sawlogs  and  delivering  ttiem  at  that  saw- 
mill to  be  mannfacturad  Into  lumber.  He 
says  be  was  emt^oyed  by  a  firm  ot  Tuttle  ft 
Wisdom,  composed  Of  O.  H.  Tuttle  and 
Charles  Wisdom,  acting  as  Hgenta  for  Arnold 
&  Beasley  In  the  matter  of  getting  out  the 
logs.  He  says  In  his  complaint  he  performed 
the  labor  and  services  between  April  12, 1016. 
and  July  17th  of  the  siame  year,  for  a  period 
of  68  days,  at  the  agreed  and  contract  price 
of  $3.00  per  day,  amounting  In  all  to  the 
sum  of  $238,  wUdi  has  not  been  paid  In 
whole  or  in  part.  He  alleges  that  <m  July 
31,  1016,  he  filed  In  the  office  of  the  county 
clerk  of  Douglas  county,  wher^n  the  labor 
was  performed,  a  notice  of  lien  upon  the 
logs,  which  appears  to  be  substantiaUy  In  tbe 
form  prescribed  by  the  statute.  He  asserts 
be  paid  SO  cttita  lor  flUag  and  recording  ttie 
same^  and  that  400  ia  a  mamaUe  mStOToeft 
fee  for  inatUBtittc  and  proeeciitiDg  this  evit 
tm  ib»  fnedoeore  of  tbe  lien. 

Arnold  ft  Beasley  alone  answer,  only  deny- 
ing each  and  every  aUegatkm  ct  plaintiff^ 
conc^lalnt.  Tbey  allege  no  new  matta-  wha^ 
ever.  TIm  circuit  court  made  flndingB  ct  fa<t 
and  conclusions  at  law  dismissing  tiie  suit, 
and  plaintiff  aiKpeals. 

John  T.  Long,  of  Boseburg  (George  Jones, 
of  Boseburg,  on  the  brief),  for  appellant. 

Albert  Abraham,  of  Boseburg,  for  req;>ond- 
ent8.« 

BUBNETT,  J.  (after  stating  the  facte  as 
above).  For  convenience  the  plaintiff  will 
be  called  Joe  Wisdom,  and  his  brother,  m«n- 
ber  of  the  firm  of  Tuttle  ft  Wisdom,  will  be 
referred  to  as  Charles  Wisdom. 

At  the  hearing,  without  objection,  there 
was  received  In  evidence  a  certain  agree- 
ment between  Arnold  ft  Beasley,  party  of  tbe 
first  part,  and  Tuttle  ft  Wisdom,  a  partner- 
ship consisting  of  C  H.  Tuttle  and  CSiarlea 
Wisdom,  parts  of  the  Becond  part,  providing 
in  substance  that  Tuttle  ft  Wisdom  should 
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get  ont  tbe  logs  In  qneB(loii,and  deliver  them 
at  the  mill  of  tbe  defenduiu),  Arnold  ft  Beas- 
lej.  One  of  the  proTlaions  of  the  c<nitract 
was  that  the  party  of  the  first  part,  Arnold 
&  Beasley,  should  not  be  In  any  manner  lia- 
ble for  any  labor  liens. 

Tfie  plaintiff  gave  evidence  In  support  of 
his  claim  showing  tbe  amonot  of  labor  be 
had  performed,  tbe  agreed  dally  compensa- 
tion therefor,  that  tbe  same  bad  not  been 
paid,  and  that  be  bad  given  due  notice  of 
his  lien  In  tbe  manner  prescribed  by  stat- 
ute: Under  tbe  general  Issne,  over  the  ob- 
jection of  tbe  plalntur  to  the  effect  that  tbe 
same  was  Incompetent,  irrelevant,  and  Im- 
material, and  not  admissible  under  tbe  plead- 
ings, tbe  defendant  firm  endeavored  to  prove 
that  Joe  Wisdom  succeeded  to  tbe  interest 
of  Tattle  in  tbe  firm  of  Tottle  &  Wlsdmn, 
and  undertook  as  a  new  partner  In  that  firm 
to  perform  the  wrltben  contvaet  already  men- 
tioned. In  allowing  tUs  pvoceedlng.  ve  are 
of  tbe  cvlnloa  tihe  circnit  court  was  in  01^ 
ror. 

[1, 2]  the  object  of  the  pleading  Is  to  give 
notice  to  the  opposite  party  at  the  pleader's 
cause  of  action  or  ground  of  defense.  It  Is 
true  nndar  th«  general  issne  ev4d«iee  may  be- 
given  of  anything  that  would' simply  dls- 
pmre  Oe  all^ttiHi  coDtiovevted.  For  In- 
stancy in  tbe  inreseDt  case  it  would  have 
bem  pemdasible  to  tfunf  that  toing  the 
wbole  tlnw -mentioned  in  ttie- comxOaint  tbe 
Idflintiff  was  Btek  tn  a  lioMt*!  vnable 
to  do  Kay  m^rfc  of  tbe  kind  mentioned.  But 
the  attitude  assumed  ttie  dtfendantg  In 
the  evidence  Is  vastly  iUtteemt  fran  snch  a 
situation.  Id  etPect  tbiey  are  saying: 

"We  ccmf^  yoD  did  the  work  yon  meotioD- 
ed,  but  we  bad  a  contract  with  Tattle  &  Wis- 
dom saving  as  harmless  from  all  liens,  and  you 
contracted  with  tbem  to  assmne  their  obHgattona 
in  that  respect,  and  hence  yon  cannot  daim  a 
Hen  against  us  because  you  have  agreed  to 
save  ns  harmless  in  that  raspect" 

The  mere  denials  of  plalnUfTs  complaint 
give  blm  no  notice  whatsoever  that  tbe  de- 
fendants would  undertake  to  prove  suCh  a 
case,  or  attempt  to  show  that  be  had  assum- 
ed the  obligation  of  anoQier.  It  is  not  nec- 
essary at  this  juncture  to  cite  ftirther  au- 
thorities than  Horn  v.  l>aTls,  TO  Or.  498,  142 
Pac.  544,  where  the  subject  of  what  may  be 
proven  under  the  general  Issue  is  ably  dis- 
cussed by  Mr.  Justice  Ramsey, 

Passing  all  this,  however,  we  come  to  an 
analysis  of  the  evidence  on  the  subject.  The 
testimony  of  tbe  defendant  Beasley  Is  to  the 
effect  tbat  after  Tuttle  had  done  but  little 
work  on  tbe  contract  he  left  the  neighbor- 
hood, and  was  not  thereafter  bnown  In  the 
transaction,  and  tbat  Charles  Wisdom  came 
to  the  witness  and  stated  "he  wanted  a  con- 
tract drawn  up  with  him  and  Joe  Wisdom  the 
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sabie  as  tbd  one  tbey  had*  and  said  they 
would  go  ahead  with  the  logging  as  part- 
ners." witness  stated  tbat  no  cmtract 
was  dtawn  ap,  but  that  be  agreed  to  tbe  ar* 
rangement  vfo-bally.  On  cross-examination, 
however,  he  said  tbwe  were  preset  wbeu  thla 
agreement  was  made  only  blnnelf,  Obarlea 
Wisdom,  and  tiie  defendant  Amtdd,  tbat  they 
had  BO  other  agresment  than  tbe  one  with 
Obarles  Wisdom,  and  tbat  they  never  had 
any  nnderstandlx^  wlHi  Joe  Wisdom  about 
it.  Further  it  appears  in  eridence  tbat  aft- 
er tbat  time  all  tbe  orders  tbat  came  to  the 
defendant  firm  for  payments  to  tbe  laborers 
were  stgncd  1^  Obarles  Wisdom  alone  end 
honoaed  as  sndL  'n»  MaUmony  o<  tiie  de- 
foidant  Arxwld  la  ■obstanttaUy  tbe  same  as 
tbat  of  Beasley. 

Jesse  Wtlliamt,  another  witness  for  tbe 
defendants,  testified  tbat  Joe  WlsdMD  was 
running  the  donkey  engine  used  in  tlie  log* 
gtog  (^Mrations,  that  tba  witness  himself  was 
firing,  and  that  on  one  occasion,  in  a  con- 
versatiMi  with  Joe  Wisdom  concemlnc  bS« 
services,  to-  use  his  own  language: 

"Wa  talked  about  wages,  somethlDg,  bat  I 
don't  remember  jost  now.  mere  was  aomt' 
tkfng  said  aboiit  wages,  and  I— ■  He  said  after 
they  got  these  logs  in  tbat  we  were  haotlng 
tken  that  they  were  figuring  on  paying  tlieir 
fireman  $3  a  day,  and  if  I  tfaonght  I  oould  stand 
the  Job,  I  could  get  that  wages." 

"mtness  further  testified  in  answer  to  ques- 

tions  as  follows: 

"Q.  Now,  he  used  the  plural  pronoan.  'we'? 
A.  W^  I  don't  remember  whether  he  did  or 
not  I  could  not  say  for  sure,  but  be  was  talk- 
ing to  me,  and  to  the  best  of  my  knowledge  I 
think  tliat  is  what  be  said,  that  they  were  figur- 
ing on  paying  me  $8  a  day: 

"Q.  What  was  tlw  understanding  there  as  to 
who  was  doing  tbe  logging  basiaess,  as  to  who 
was  doing  tbe  business,  who  was  doing  tbe  log- 
ging? A.  I  supposed  the  Wisdom  boys,  I  don't 
know.   •   •  • 

"Q.  What  part  did  he  [Joseph  Wisdom]  take 
in  r^rd  to  mnning  the  InwiaeflS  there,  con- 
trolling tbe  business?  A.  Well.  I  don't  basdly 
know.  He  seemed  to  be  rauiing  the  dnikfiy,  as 
fkr  as  I  know,  and  helped  in  the  woods. 

"Q.  Do  yon  know  of  your  own  knowledge 
what  their  arrangement  was  as  to  being  part- 
nera?   A.  No,  sir. 

"Q.  Never  heard  tbat  discussed  between 
them?   A.  No,  sir." 

TbB  witness  further  testified  that  the  or- 
ders be  bad  on  the  defendant  firm  for  wages 
were  signed  by  Caiarl^  Wisdom,  and  tbat  h* 
never  beard  the  Wisdom  boys  oay  anything 
about  a  partnership. 

Before  the  trial  tbe  defendants  made  an 
application  for  a 'continuance  on  account  of 
the  inability  of  tbe  wife  of  defendant  Beas- 
ley and  her  mother  to  attend  as  witnesses 
by  reason  of  their  sickness.  In  the  aflfldavlt 
it  was  stated  that  tbe  two  witnesses  talked 
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with  Joe  Wisdom  Id  July,  1918,  In 
conversatkni  he  "said  to  said  Eva  BmAer 
that  the  plaintiff  and  the  said  defendant 
Charles  Wisdom  were  partners  In  tbe  logging 
business  described  In  plaintiff's  complaint  as 
being  the  losing  bnstness  odt  Charles  Wis- 
dom and  C.  H.  Tuttle"  To  avoid  a  contlnur 
aace  the  plaintiff  admitted  "that  Eva  Beas- 
ley  and  MarceUa  Bodwell  will,  if  permitted 
to  testify  to  the  statements  made  tn  defend- 
ant's  affidavit  for  conUnnance,  testify  as  stat- 
ed ;  but  plaintiff  does  not  admit  tbe  compe- 
tency, materiality,  or  truthfalness  of  said 
statements."  This  led  to  a  denial  of  tbe  mo- 
tion for  postponement  of  the  trial,  and  at 
the  hearing  the  affidavit  for  a  oontliuiance 
was  read  in  evidence.  Tbe  defendant  Charles 
Wisdom  testified,  denying  expressly  that  he 
made  to  either  Arnold  or  Beaaley  any  soch 
statement  as  they  imputed  to  falm.  He  said 
he  had  no  authority  from  Joe  Wisdom  to 
mabe  such  a  statement,  and  that  the  matter 
of  partnership  between  him  and  his  brother 
had  never  been  broached.  Joe  Wisdom  testi- 
fied in  a  similar  strain,  saying  he  never  at 
any  time  entered  Into  a  partnership  with 
Charles  Wisdom,  and  never  authorized  bis 
brother  to  make  such  a  declaration  to  Arnold 
&  Beasley. 

[31  Considering  the  admission  of  tMth  Ar- 
nold and  Beasley  that  they  never  had  any 
conversation  or  arrangement  with  the  plain- 
tiff, Joe  Wisdom,  that  the  testtmony  Imputed 
to  tbe  absent  witnesses  related  to  a  supposed 
oral  admission  of  a  party,  which  our  statute 
says  roust  be  viewed  with  caution ;  that  those 
witnesses  were  not  subjected  to  cross-examl- 
DatloD.  that  both  the  Wisdoms  flatly  denied 
any  such  arrangement.  Oiat  tbe  testimony 
of  Williams  shows  he  knew  notiilng  about  die 
matter,  and,  above  all,  that  under  the  gen- 
eral Issue  the  admission  of  testimony  seek- 
ing to  cbacge  the  plaintiff, as  a  partner  was 
not  admissible,  the  weight  of  the  teetltnony 
la  in  favor  of  the  plaintiff. 

The  result  la  tbe  decree  of  the  drenlt  court 
Is  reversed,  and  one  here  entered  foreclosing 
plaintiff's  Uoi  upon  the  logs  and  lumber  mea- 
titmed  for  the  sum  of  $238  principal,  80  cents 
recording  fee,  $90  reasonable  attorney's  fee, 
and  for  the  costs  and  dlsborsemwits  of  tbe 
suit  Whether  the  circuit  court  had  Juris- 
diction of  the  firm  of  Tuttle  &  Wisdom  does 
not  appear  from  the  abstract ;  hence  on  tbe 
record  before  us  we  can  go  no  further  than 
to  decree  a  foreclosure  of  the  lien  against 
the  logs  and  lumber,  without  personal  judg- 
ment, except  for  costs  and  disbursements 
against  Beasley  and  the  estate  of  Arnold, 
whom  the  stipulation  before  us  shows  Is  dead, 
and  his  administrator  substituted. 

McBRIDE.  0.  J.,  and  BGNSON  and  HAR- 
RIS, JJ.,  concnr. 


IfcPHAIt.  T.  Cn^  AND  OOUMTT  OF  DEK- 

VEB.   (No.  918a> 

(Suprone  Court  <^  Colwado.  Jan.  6,  1919. 
Rehearing  Denied  Feb.  S,  1910.) 

1.  JiTseiairr  4»ia9  —  Dkfauu  —  Vaca- 
tion—Ducbetioh  or  Couar. 

Whethor  default  should  be  vacated  oa 
ground  of  defective  service  was  within  diacre- 
titm  oi  court. 

2.  APKAK  AlTD  ESBOB   «a>164(3)  —  Waivkb 

of  CtaoDNDS  or  BsviBw  —  Opxhino  De- 
fault. 

Plaintiff  by  jummriing  bis  complaint,  filing 
replication  to  defendant's  answer  and  proceed- 
ing to  trial  of  cause  upon  its  merits  after  vaca- 
tion of  default,  waived  the  right  to  have  action 
of  court  in  setting  aside  default  reversed  on 
writ  of  error. 

E;rrer  to  District  Govrt,  Daaver  Coontr; 
John  A.  Peny,  Jsdffc 

Action  by  Duncan  HcPhall  against  the 
City  and  Coonty  of  Dmver,  a  munlc^al  cor^ 
poratlon.     Judgment  An-  defendant,  and 

plaintiff  brings  error.  Affirmed. 

Duncan  UoPhall,  of  Denver,  pro  a& 
James  A.  Hareb  and  Jacob  J.  Ueberman, 
both  of  Dvxver^  for  defendant  In  error. 

SCOTT,  J.  This  was  an  action  by  the 
plaintiff  below,  pla'lntlff  in  error,  against  tbe 
city  and  county  ot  Denver  to  recover  the 
sum  of  929.10  as  damages  alleged  to  have 
been  sustained  by  the  pl&lntiff  by  reason  of 
the  alleged  negligence  of  the  city  for  failure 
to  provide  neceeaary  outlet  drains  beneath 
an  embankment  construction  against  a  nat- 
ural water  course,  thereby  causing  the  plain- 
tlfTs  bam  to  be  flooded  and  his  property 
damaged  in  the  said  sum. 

Judgment  in  the  case  was  entered  by  de- 
fault, and  thereafter,  upon  application  by  the 
city,  tbe  said  default  judgmoit  was  vacated 
and  set  aside,  apparently  for  the  reason  that 
service  of  sumjiions  was  not  made  upon  tbe 
officer  designated  In  the  charter  of  the  said 
dty  and  county. 

The  defendant  thereafter  filed  its  answer 
to  the  complaint,  after  which  tbe  plaintiff 
was  posuitted  to  amend  bis  complaint,  and 
filed  his  zcvUcB^tloii  to  tbe  answer  ot  tbe  de> 
f^dant 

The  cause  was  tried  to  a  jury,  and  ver* 
diet  and 'Judgment  entered  in  favor  of  tbe 
defendant.  The  errors  chiefly  complained  of 
are:  (a)  The  error  of  the  court  in  vacating 
and  setting  aside  the  default ;  (b)  the  refua- 
al  of  the  court  to  give  certain  Instructions 
tendered  by  tbe  plaintiff, 

[1 ,  2]  It  seems  unnecessary  to  ccmslder  the 
alleged  err<H:  to  the  matter  of  setting  aside 
the  default  jodgmeut.  Courts  have  a  wide 
dlscreti<»i  In  tUa  matter,  and  it  clearly  aih 
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pears  that  tbe  MirrSOB  ftiled  OBt  by  tb«  lAala- 
tlff  was  npcm  an  oflloer  of  Oie  dty  and  oooih 
ty,  other  than  that  required  by  the  diarter, 
viz.  the  mayor  or  acting  mayor  of  the  dty. 
If  the  plaintUf  dealied  to  rely  opon  the  alli- 
ed errors  of  the  court  in  thla  respect,  it  was 
within  his  right  to  have  the  matter  reviewed 
by  this  court,  bat  be  elected  to  file  further 
pleadton  in  the  case,  and  to  proceed  to  the 
trial  of  the  cause  upon  Its  merits,  and  there- 
by waived  any  right  to  have  su<ih  alleged  er- 
rors reviewed  ui>od  this  hearing. 

The  natural  right  to  a  full  and  ftilr  trial 
of  every  legal  eontrovCTsy  upon  Its  merits  ia 
BO  ingrafted  upon  the  public  mind  that  there 
can  be  but  little  sympathy  with  an  effort  to 
set  such  trial  aside  and  hinge  the  result  up* 
on  a  default  Judgm^t  Irregularly  obtained, 
or  oC  doubtful  validity.  Courts  will  not  be 
astuto  to  grasp  the  shadow  of  a  technicality 
when  the  substance  of  right  and  justice  is  at 
hand. 

The  inatmctlonB  given  by  the  court  seem 
to  be  complete  and  comprehensive,  and  were 
without  objection  or  exception. 

We  find  no  error  in  the  refusal  to  give  the 
instructions,  w  any  cod  of  thiem,  ttoderad  by 
the  ptelntiff. 

The  Jndgnmit  Is  aiDnned. 

HILI^  O.  3^  and  6ABRJGUBS,  concur. 


KETTBLHUT  T.  DDWABIM3.  (Ka  S136.) 
(Snpreme  Ooort  of  Colmrade.    Jan.  6,  1919.) 

1.  Falsi  iHFBisomKHT  «=a5-^Asu8T  Wuh- 
OVT  Wabbant. 

Where  a  city  deteetlre  without  a  warrant 
went  to  plaintiff  and  told  her  that  he  could  pat 
her  in  Jail  bat  would  make  It  easy  for  her  and 
take  her  to  an  attorney's  office  and  meet  the 
accuser,  and  the  accuser  upon  seeing  her  dedar- 
ed  the  was  not  tiie  right  womaiif  and  she  was 
released,  there  waa  an  anest  and  false  Inpris- 
onment 

2.  False  luPBisomaire  «=331— CAUSxna  Aa- 
asAT— StimoiBROT  or  Bvioenqe. 

Svldenoe  held  sufficient  to  eustaln  a  finding 
in  an  action  for  dama^  for  false  imprisonraent 
that  defendant  caused  the  azrssL 

8.  Falsi  lUPSisoNiaiiT  4aBlS(1>— Batdioa- 
•non  ow  AMaxn. 
Rati^catiOD  of  an  arrest  makea  oae  as  i«* 
sponsible  for  damages  for  false  imprlsiwawit 
as  though  he  directs  the  arrest 

Department  1. 

Error  to  District  Court,  Qlty  and  County 
Of  Denver;  Charles  Cavender,  Judge. 

Si^t  by  Gertmde  Kettelhnt  against  Dave 
Edwards.  Judgment  for  defendant,  and  i»lain- 
llfC  brlaga  «rror.   Bevened  end  tMnanded. 


JoseKrii  D.  Pmdftr  and  C<hi.  K»  (VBynie. 
both  of  Denver,  for  plalntUI  in  error. 

TBLLER,  J.  The  plaintiff  in  errcnr  brought 
suit  against  defendant  In  error  to  recover 
damages  for  false  imprlscmment,  and  a  vei^ 
diet  was  directed  for  defendant. 

The  judgment  entered  on  said  verdiot  is 
now  alleged  to  be  erroneous  because  of  the 
direction  of  the  veirdict 

The  only  guestton  to  be  considered  Is 
whether  or  not  plalntliTs  evtduioe,  with  all 
legitimate  inferenoes,  proved  the  aUegations 
of  the  omiplalnt  whim  were  necessary  to 
make  out  a  case  for  damages. 

The  cgmplaint  alleged  that  the  defendant 
complained  to  ■  tiie  police  authorities  of  the 
dty  of  Denver  that  plaintiff,  after  occupy- 
ing a  room  with  him  for  a  night,  had  rob- 
bed him ;  that  he  procured  one  Bramer,  a  de- 
tective In  the  employ  of  said  city,  to  ar- 
rest defendant,  on  said  complaint,  wlthoDt 
a  warrant,  and  wlthoat  probable  cause; 
that  plaintiff  was  arrested  and  talcen  by  said 
Bramer  to  the  office  of  an  attorney  la  said 
dty;  that  she  was  required  by  ssld  Bramer, 
at  the  Instance  of  the  defendant,  to  return 
to  said  office  on  the  following  day ;  and  that 
all  of  said  acts  were  d<»e  under  threats  to 
put  plaintiff  In  jalL 

[17  Plaintiff  testtfied  that  on  the  day  of  the 
allied  arrest  Bramer  came  to  her  room; 
told  her  he  was  a  dty  detective;  that  be 
had  a  complaint  against  her  from  David  Sd-^ 
wards;  that  be  was  told  to  get  her;  that  he 
could  put  her  in  jail,  but  would  maka  It  easy 
for  her  and  take  her  to  an  attorney's  office, 
where  they  weuM  meet  the  man  who  made 
the  complaint  Plaintiff  further  testified  that 
Bramer  Ignored  ber  protests^  and  offer  to 
show  by  her  roommate  or  the  landlady  that 
she  was  not  the  perstm  wanted,  and  Insisted 
that  she  go  with  blm ;  that  she  went  to  the 
said  office ;  and  that  Edwards,  when  he  saw 
ber,  declared  she  was  not  the  woman  who 
had  robbed  him,  whereupon  Bramer  told  her 
she  was  released. 

TbU  constituted  an  ar|«8t  and  false  im- 
prisonment Callahan  v.  Searles,  78  Hun, 
238,  28  N.  T.  Supp.  904. 

"False  imprisonment  consists  in  imposing,  by 
force  or  threats,  an  unlawful  restraint  upon  a 
DUin's  freedon  of  locomotion.  Prima  facie  any 
restraint  put  by  force  or  fear  vpoa  Ae  act! cms 
of  another  is  nnlawful  and  -constitutes  a  falsa 
faBi»4sonBien^  unless  a-  shoiriag  of  Jnstiflcation 
makes  it  a  true  or  Isgal  impzisonment.**  Coolar 
OB  Torts  (8d  Bd.)  voL  1,  p.  290. 

milB  leaves  for  omstderatlon  the  questtcw 
of  defendant's  r^onslblllty  for  the  arrest. 

[2]  It  cannot  be  said  that  there  was  direct 
evidence  to  prove  the  filing  of  a  complaint, 
or  the  ordering  of  plaintiff's  arrest,  thou^, 
If  Braraer's  official  character  had  been  es- 
tablished, hla  statements  mlt^t,  nndw  some 
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authorities  bave  been  rec^red  as  part  ot  the 
res  geatn.  11  B.  O.  L.  p.  822.  But  there  Is 
ertdrace  which  would  clearly  Justify  an  In- 
fereoce  that  defendant  was  the  cause  6f  said 
arrest  Accepting  as  true,  as  we  must,  for  the 
purpose  of  determining  the  correctness  of 
the  direction  of  a  verdict,  the  testimony  of 
the  hotel  keeper,  it  appears  that  the  defend- 
ant, on  the  morning  of  May  6th,  the  day  of 
the  arrest,  obtained  from  the  witness  the 
name  of  plaintUf,  that  in  the  afternoon  of 
that  day  Bramer  came  to  the  hotel,  asked  for 
pialntUt  by  name,  and  was  sent  to  her  room. 
Later  that  day,  defaidant  came  to  the  hotel 
and  said: 

•1  got  her.  •  •  •  I  wUl  fix  her.  I  wiU 
put  h«r  where  the  dogs  won't  bits  her"—camng 

plaintiir,  "Kettelbum." 

He  came  there  the  next  day  three  times, 
repeating  substantially  his  language  as  above 

stated. 

[S]  This  is  evidence  of  a  ratificatl<m  of  the 
arrest,  and  ratification  of  the  arrest  would 
make  defendant  as  responsible  for  it  as  would 
evidence  that  he  directed  the  arrest  Cord- 
Ber  V.  BaUroad,  72  N.  H.  413.  57  Aa  234; 
B^elon  V.  Butts,  63  Wis.  844.  10  N.  W.  601 ; 
and  1»  Cyc.  327. 

Plaintiff  testified  as  to  the  effect  of  the 
treatment  to  which  she  had  testified,  upon 
her  health,  and  if  the  Jury  believed  her  they 
would  be  justified  In  giving  her  siniie  dam- 
ages. 

A  caae  for  the  Jury  was  made,  and  the 
court  erred  In  directing  a  verdict  for  de- 
fendant 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 
Reversed  and  remanded. 

ms.,  O.  J.,  and  WBIXB,  concur. 


GRAFF  T.  TlBOPUa.    (No.  9081.) 
(Sqprsme  Court  tui  Colorado.   Jan.  6.  1&19.) 

1,  OsnixNAZ.  I^w  ^>W0— N«w  TaxAir— Nev- 

LT    DiBOOVEBBD    TBSmiOITT  — •  ABOKTIOn 

Cask. 

In  abortion  case,  defmded  oa  ground  that 
attempts  to  procure  miscarriage  had  been  made 
before  defendant  was  called,  newly  discovered 
evidence  of  witness,  who  had  not  testified  at 
trial  tending  to  show  that  an  abortion  bad  been 
attempted  by  the  wMnan  who  had  called  defend- 
ant to  care  for  the'  pregnant  woman,  where 
there  was  no  evidence  of  mck  attempt  at  trial, 
was  materiaL 

2.  Cbiuikax,  Law  ^939a>— New  Tbux.  — 
Newlt  DzsoonsED  Txbthcont  —  Dxu- 

GENCE. 

In  abortion  case  defendant  was  not  charge- 
able with  lack  of  diligence  In  procuring  newly 


disooveied  ledtliBOtty  of  tf>ArtloD  aWempt  prtw 
to  defendant's  attandaiiea  of  «aa<^  when  he  had 
no  knowledge  at  sogIi  attempt^  or  tiiat  witness 
had  knowledge  of  cas^  until  after  trial. 

8.  CnzHnrAZ.  Law  ^988(1)— New  TUAb  — 

NXWLT  X>I800VXBED  BVIDENGB. 

In  abortiMi  ease,  where  defendant  claimed  he 
was  required  to  (^wrate  oa  the  prognuit  woman 
to  save  her  life  becanse  of  prior  attempts  to 
cause  mlscazTisga^  oovrt'a  refusal  to  grant  new 
trial  vpon  newly  discovered  evidence  of  an  abor- 
tion attempt  before  defendant  was  called  in  was 
error. 

4.  WiTifxsBU  4=s»821— Imkeaohmxht  or  Own 
Wirmcss. 

In  abortion  cas^  where  witness,  called  by 
state  to  tanpeaeh  defendanfs  testimony  that 
witness  had  called  defendant  to  attend  the 
pregnant  woman,  admitted  truth  of  testimony, 
it  was  improper  for  state,  to  impeach  credibility 
of  witness  by  questioning  ber  as  to  transac* 
tions  leading  jury  to  tUnk  she  had  soUdted 
abortion  cases. 


Error  to  District  Oonn,  City  and  Cknmty 
of  Denver;  W.  D.  Wright,  Judge. 

Bennett  Graff  was  convicted  of  procuring 
a  miscarriage  causing  death,  and  he  brings 
error.  Reversed. 

O.  Hilton,  Philip  Hombeln.  Caesar  A. 
Boberts,  and  Leslie  M.  Boberts,  all  of  Den- 
ver, for  idalntlfl  in  wror. 

Leslie  B.  Hubbard  and  Otarles  Boach, 
both  of  Deiver,  for  the  Pet^e. 

HILL,  a  J.  The  plaintiff  in  error,  a  U- 
censed  physldao,  hereafter  called  the  de- 
fendant, was  convicted  of  procuring  the  mis- 
carriage of  (me  Mrs.  Buth  Kamp,  which  it  Is 
claimed  caused  her  death.  He  was  sentenced 
to  the  peoltentiary  for  from  U  to  13  yean 
and  brings  the  case  here  for  review  upon  er- 
ror. 

In  his  motiott  for  a  new  trial,  tb€  defend- 
ant amtmg  other  things,  alleges  newly  dis- 
covered evldoice.  To  sustain  this  dalm,  he 
presented  the  affidavit  of  Mrs.  Kate  Dunn, 
to  the  effect  that  she  was  and  had  been,  since 
1898,  a  trained  nurse,  residing  in  Denver 
about  16  years ;  that  fr<Mn  about  the  middle 
of  January,  1916,  until  after  the  20th  follow- 
ing, she  bad  occasttm  to  call  on  a  Mrs.  Lewis 
at  her  roonu^  known  as  No.  6,  827  Slxteeaith 
street  Denver ;  that  as  nearly  as  she  ooold 
fix  the  date,  on  January  19,  1916t  a  young 
woman  came  to  said  rooms  to  see  the  woman 
who  had  Inserted  an  advertlsenient  r^tlve 
to  wonen's  diseases;  that  Mrs.  Lewis  was 
then  absent;  that  while  waiting  the  young 
woman  confided  to  affiant  Qiat  ahe  was  In  a 
family  way;  Qiat  dw  bad  taken  drugs,  at 
least  920  worth,  and  got  no  relief,  and  was  told 
by  psjrtles  tliat  notiilng  bat  a  sarglcal  opeta- 
tton  eonld  reUeve-hor;  that  affiant  tM  lur 
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It  was  daogftivus,  «nd  tliat  she,  t>elne  jovag 
and  Btroni^  ought  to  go  through  to  pregnancy ; 
that  die  replied  abe  would  rather  die  than 
have  tibe  child;  that  abe  was  going  to  get 
rid  of  It ;  that  asked  aflOant  if  ahe  would 
nurse  her;  that  affiant  aald,  "No";  that  the 
young,  woman  was  ahout  5  feet  3  inches  Id 
h^ht,  weighed  from  130  to  135  pounds,  was 
llcht-oomsklexloned,  brown  eyes,  brown  hair, 
rather  Inclined  to  be  fair,  and  in  her  manner 
was  set  and  determined ;  that  no  reaaooing 
of-afflant  cotdd  more  her  from  her  determina- 
tion to  see  some  person  who  could  relieve  her, 
as  ahe  called  it;  that  on  the  next  da?,  or  as 
affiant  believes,  on  the  20th  of  January,  IftlB. 
In  the  afternoon  and  betweoi  2  and  4  o'clock, 
the  same  woman  called  again,  and  came  into 
Mrs.  Lewis*  rooms  and  told  her  troubles, 
wtan  affiant  then  stepped  oat  Into  the  wait- 
log  room,  and  Mre.  Lewis  dosed  the  door  and 
continued  to  talk  with  the  woman  some  min- 
utes ;  that  later  Mrs.  Lewis  came  out  of  the 
room  where  die  was  talking  with  the  young 
woman,  and  went  to  a  closet  leading  off 
from  the  room  where  affiant  was  alttln^  and 
j^Dcaied  a  q  HMUltni,  «  piotw^  and  ft  f)$ir  o£ 
foroBpSL  and  put  them  In  a  bag  or  aatdiel, 
and  went  back  Into  tb»  room  irtiera  tbayoong 
wwnan  wm;  piMt  A»  was  absent  in  the 
room  with  the  young  woman  about  40  to  CD 
adnatas;  that  when  Ura.  Lewis  came  into 
the  room  where  affiant  was  she  said  to  af- 
fiant* "I  faftTe  an  A  B  case,  and  Z  want  fou 
to  nurse  hts,"  to  whtdt  affiant  r«Ued,  "I 
cannot  do  that  ;**  Quit  tluD  Un.  Lewia  st^ 
ped  out  oi  the  room  and  affiant  beard  her  at 
the  telephone  and  heard  her  try  to  get  sever- 
al peraoDs,  but  did  not  distinguish  the 
namea;  that  about  an  hour  later,  or  about 
5  p.  m..  Dr.  Bennett  Oraff  called  at '  the 
roiHns;  tliat  affiant  remembered  him  from 
the  fut  that  about  10  years  prior  affiant  had 
nursea  a  case  under  him,  a  surgical  case  in- 
volring  a  fractured  arm;  Uutt  Dr.  Graif 
went  into  the  room  where  the  young  woman 
was,  and  about  15  minute  later  he  came  out 
with  the  yoTing  woman,  who  was  very  pale, 
weak,  and  seemed  distressed,  and  Dr.  Gralt 
took  the  young  woman  away  with  him ;  that 
affiant  paid  no  further  attention  to  the  mat- 
ter until  afterwardSk  when,  on  reading  the 
paper,  affiant  saw  that  Dr.  GratT  had  been 
convicted  of  abortion  upon  Buth  Kamp; 
that  It  was  stated  that  Dr.  Graff  had  oome 
to  the  rooms  of  Mrs.  Lewis  to  get  the  girl, 
and  the  affiant  recalled  the  drcumstances. 
and  saw  the  attorneys  for  Dr.  Graff  on  July 
4^  1016,  communicating  the  facts  to  them ; 
that  affiant  further  recalls  that  no  one  was 
in  the  room  while  Mrs.  L«wla  was  with  the 
young  woman,  and  that  affiant  only  remain- 
ed in  the  sitting  room  because  she  expected 
tf>  get  back  into  Mrs.  Lewia'  room,  where  the 
dectrlc  battery  was,  whldi  affiant  was  using, 
and  bad  been  using  for  several  days^  to  get 


relief  from  a  tumor  with  which  affiant  la 
troubled;  that  after  Dr.  Graff  with  the 
young  WMoan,  affiant  went  back  into  Mrs. 
Lewis*  room  and  flnlahed  her  treatment  with 
the  battwy.  Affiant  further  says  that  the 
expression  "an  A  B  case"  is  used,  and  means 
an  abortion  case,  and  that  when  Mrs.  Lewis 
said  to  affiant  that  she  had  "an*A  B  case" 
for  affiant  to  nurse,  affiant  knew  that  it  was 
a  case  of  abortion,  and  therefore  reused  the 
same. 

[1]  Thare  is  testimony  to  the  ^ect  that 
Mrs.  Kampy  the  young  woman  in  question, 
was  at  Mrs.  I^wis'  as  stated  in  this  affidavit,^ 
and  that  the  defendant  was  ironed  to  come 
there  by  Mrs.  Lewis ;  that  he  came,  and,  aft- 
er consultation  with  the.  young  woman,  took 
her  away ;  that  Dr.  Brown,  a  witness  for  the 
people,  had.  a  short  time  prior  thereto,  ex- 
amined her;  that  he  found  she  was  about 
4^  months  pr^ant  The  defendant  testi- 
fied that  the  deceased  told  hbn  that  she  was 
married;  tiiat  i^e  was  In  a  family  way; 
ttiat  she  had  taken  numerous  drugs  and  done 
many  otiier  ttdngs  to  bring  on  a  miscarriage ; 
that  she  had  consulted  two  doctors,  a  Dr. 
Brown  and  one  other  whose  name  she  did  not 
care  to  dlTUlge;  that  upon  bdng  called  be 
told  her  that  her  conditlcm  was  serious,  ad- 
vised that  bac  hudiand  be  aent  for  at  once 
(whlcb  It  is  agreed  was  done) ;  and  that  he 
administered  to  her  the  necessary  treatments 
to  ward  off  the  elfects  of  her  acts  and  that 
of  oQiera,  if  aatib.  had  been  committed,  and 
If  pos^ble  to  prevent  a  miscarriage;  that  re* 
gardless  of  all  that  he  could  do,  her  condi- 
tion became  wora^  (ind  the  premature  birth 
commenced  to  come  on,  vbea,  in  order  to 
save  her  iSte,  it  became  necessary  to  assist 
it  Tfaare  Is  testimony  of  several  other  phy- 
sicians thak.  If  the  comlltiona  were  as  the  de- 
fendant testified,  his  treatment  was  "proper 
throughout.  In  such  (drcumstances,  the  tes- 
timony of  the  nurse  to  the  facts  stated  In  her 
affidavit  vrfire  important  and  material  In  aid 
of  defendant's  contention  that  previous  at- 
tmpts  had  been  made  to  procure  a  miscar< 
riage  before  he  was  called  to  attend  the  case. 
The  tact  alone,  If  It  be  true,  that  Mrs.  Dunn 
saw  the  deceased  twice  In  the  rooms  of  Mrs. 
Lewis,  which  was  shown  to  be  several  blocks 
distance  from  the  defendant's  office,  coupled 
with  the  fact  of  Mra  Lewis  taking  Instru- 
ments used  in  such  cases  into  the  room  where 
the  deceased  was  at  the  time,  and  remaining 
there  alone  with  her  for  some  time,  and  im- 
mediately afterwards  tiling  the  affiant  the 
kind  of  a  case  It  was,  all  tend  to  sustain  the 
defendant's  contention  that  an  abortion  had 
been  att^pted  before  he  was  called.  This 
was  new  and  a  different  line  of  testimony  on 
that  subject,  and  all  of  which,  outside  of  the 
statunaits  of  the  deceased,  was  not  cumula- 
tive testimony  of  any  fact  that  had  been  tes- 
tified to  at  the  trlaU   For  these  reasons  it 
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was  proper  to  be  coiuddered  on  the  snffldency 
of  the  motion  tor  a  new  trial.  Oartda  r. 
People,  59  Odo.  484,  149  Pac.  614;  2  Thomp- 
son on  Trials  (2d  Bd.)  {  2702. 

It]  The  Attorney  General  does  not  dispute 
the  correctness  of  the  position  above  ontltned, 
but  contends  that  it  ousht  not  be  considered 
for  the  reason  that  there  Is  no  showing  on 
the  part  of  the  defendant  that  he  nsed  rea- 
sonable diligence  to  procure  &ls  testimony 
prior  to  the  trial.  In  tbla  we  cannot  agree. 
In  his  motion  for  a  new  trial,  the  defendant 
alleges  that  this  evtdraee  could  not,  by  any 
reasonable  diligence,  have  been  discovered 
at  the  time  of  trial.  The  record  Is  to  the  ef- 
fect that  he  did  not  know  of  these  facts  un- 
til after  the  trial,  and  nothing  is  pelted  out 
by  the  Attorney  Oeneral  to  show  how  he 
could  have  known  them  by  the  aerdse  of 
more  diligence  than  displayed  by  him  until 
after  Mrs.  Dunn,  learning  of  his  conviction 
througSa  the  newspapers,  advised  his  attor- 
neys other  knowledge  concerning  them.  Tills 
appears  to  have  been  his  flnt  knowledge  of 
her  knowing  anything  about  tttem.  Mitchell 
T.  People,  68  Oolo.  479, 128  Faa  61«  rdled  up- 
on by  the  Attorn^  General,  Is  not  applicable 
to  the  facts  hoe.  In  that  case  a  Jury  had 
disagreed  upon  a  flnt  trial  at  the  April  term. 
Lpon  a  second  triid  In  November  fi^owlng, 
the  defendant  was  convicted  of  the  larceny  of 
a  Bteer.  Her  defense  waa  that  the  steer  bore 
her  brand,  and  not  that  of  the  prosecutor. 
Her  aflldavlt  in  support  of  newly  discovered 
evidence  stated  that  "she  now  recalls"  meet- 
ing upon  the  road.  wh«i  driving  the  animal 
in  qnestlffio,  a  man  wIkhd  Bhe  did  not  recog- 
nize, but  had  recoitly  dtecorered  that  his 
name  was  Beala,  etc.  tn  ttiat  case  the  court 
pointed  out  that  there  was  no  showing  of 
any  effort  made  before  conviction  upon  the 
second  trial  to  discover  this  witness,  and 
that  defendant  gave  no  reasm  for  her  tSdl- 
iire  to  recall  at  an  earUer  date  ber  meeting 
with  him,  etc.  In  the  case  at  bar,  the  testi- 
mony of  Mrs.  Lewis  disposes  an  evldmt  In- 
stant to  dear  herself  of  the  transaction.  In 
snch  circumstances,  the  defendant  coald  not 
be  cbarged  with  lack  of  diligence  in  not  get- 
ting from  her  Information  tending  to  connect 
her  with  the  commission  of  this  crime,  oi* 
disclosing  the  identity  of  others  who  might 
fnmish  testimony  showing  this  fact.  Under 
such  conditions,  in  the  absence  of  testimony 
to  the  contrary,  it  is  proper  to  assume  that 
she  would  naturally  witUbold  all  such  Infor- 
mation. There  is  nothing  to  show  that  the 
defendant  knew  that  Mrs.  Dunn  had  any 
more  knowledge  on  the  subject  than  any  oth- 
er nurse  in  the  city  of  Dmver. 

[S]  WhCT  the  record  Is  considered  as  a 
whole,  we  are  of  opinion  that  it  waa  prejudi- 
cial error  to  overrule  the  motion  A>r  a  new 
trial  on  the  showing  made,  nils  necesritates 
a  reversal  of  the  ease. 

[4]  In  view  of  a  new  trial,  one  other  w> 


tw  should  be  comtfOned.  n»  detetdant, 
who  it  Is  agreed  was  a  licensed  physician, 
testlfled  that  be  first  met  the  deceased  at  the 
rooms  of  Mrs.  Lewis,-  who  called  him  over 
the  phone,  requesting  that  he  oome^  Mrs. 
Lewis  was  called  by  the  people  in  rebuttal 
for  the  purpose  of  Impeaching  the  d^pdant 
on  this  question,  but,  when  asked  concerning 
It,  admitted  that  she  had  phoned  the  defend- 
ant as  testlfled  by  him.  Upon  his  claim  of 
b^ng  surprised  at  the  answer  and  statement 
that  he  had  reason  to  brieve  It  would  be 
otherwise,  the  district  attorney  was  allowed 
to  ask  her  If  a  Mr.  Toung  from  their  office, 
and  Mr,  Kamp,  the  husband  of  the  deceased, 
bad  not  been  at  her  place  the  night  before. 
This  s^e  admitted.  Sbe  waa  then  asked, 
"Q.  An^  did  you  not  there  aay  that  you  did 
not  i^ne  to  Dr.  Orafl?"  Upoa  objectloD  to 
this  qnestlea  and  argument  fbllowteg;  It  was 
not  answered,  and  no  ruling  was  made  con- 
cerning It.  Tliat  portion  of  sundry  objec- 
tions made  aa  to  cross-examlnatloa  of  the 
witness  upon  account  of  being  the  peoploTs 
witness  was  overralcd,  but  over  farther  ob- 
jections the  district  attorney  was  allowed  to 
examine  the  witness  pertalnlog  to  sundry 
newspaper  advertisements,  and  compelled  bar 
to  admit,  although  r^oetuiUy,  tbat  tbs^  bad 
been  inserted  by  her.  nie  oidr  doetnr  dsd- 
tloned  by  the  witness  In  connecttoa  wWi  these 
advertlBementi  or  her  irfBee,  to  iMA  tbey 
reCarred,  waa  a  Dr.  Morrlaoo.  nsao  naws- 
paper  advertlaainenta  were  snch,  tn  our  opla- 
isn,  as  would  tend  to  convince  any  inteUigeBt 
Juror  that  the  witness  was  engaged  In  qnao- 
tlmaMe  transaetttms  at  least,  probably  In 
the  practice  of  st^dtlng  abortion  caaea^  poa- 
sU>ly  in  committing  tb«n.  Tliere  was  no 
showing  that  the  defendant  was  In  any  way 
c<ninected  yAtb  or  had  anything  to  do  with 
them  or  with  the  witness  or  her  offlce^other 
than  that  he  bad  bem  called  by  her  the  oaw 
time  as  testlfled  to  by  him.  In  such  drcum- 
stances,  this  so-called  testimony  was  not  only 
Improper,  but  hig^y  prejudicial  to  the 
rights  of  the  defendanL  When  coupled  with 
the  fact  that  the  defendant  waa  called  by 
her,  It  might  bare  caused  the  Jury  to  give  it 
force  as  otKupetent  testimony  teniding  to  es- 
tablish his  gidlt  To  allow  It  to  stand  would 
be  to  hold  In  other  cases,  for  instance,  where 
one  is  charged  with  the  theft  of  a  horse  and 
gives  certain  testimony  that  the  people  conld 
call  a  witness  In  rebuttal  to  impeach  him, 
and  If  the  witness  did  not  do  so  the  people 
could  then  say,  "Very  well,  but  tor  this  rea- 
son we  now  propose  to  show  by  documentary 
te8tlm<my  that  In  fact  you  are  a  horse  thief." 
Buch  a  practice  has  never  been  permitted  1^ 
this  court.  In  Moffatt  v.  Tenney,  17  Cola 
180.  30  Pac.  848,  the  rule,  in  substance.  Is 
laid  down  that  where  a  party  calls  a  wit- 
ness, he  thus,  in  ocmtemplatltm  ot  law,  recom- 
mwds  him  as  worthy  of  credit,  and  cannot 
call  other  witnesses  to  directly  Impeach  Us 
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general  cbaracter  for  troth  and  veracity,  Imt 
be  Is  Dot  absolutely  bound  by  bis  testtintmy 
If  be  can'  sbow  the  contrary  to  be  ttie  truth 
by  otb»  competent  evidence 

In  Babcock  v.  People.  13  Colo.  51S,  22  Pac. 
817,  this  question  la  gone  Into  Qoite  fully, 
wherein,  after  snggeBtlng  snndry  conditions 
m  whi(di  It  might  arise,  at  page  620  of  IS 
Colo.,  at  page  819  of  22  Pac,  the  court  says: 

"Under  such  circumataoces,  where  a  party  Is 
really  takes  by  aiirprise  at  the  conduct  of  his 
own  witness,  it  is  the  discretion,  and  is  often 
the  duty  o{  the  trial  court  to  allow  a  party  to  put 
leading  qwstiftnB  to  Ui  own  wftnew,  as  the 
only  means  d  preventing  an  nnwUllag  vitneas 
from  concealing  the  truth  by  unsatisfactory  or 
•vasive  aoawers;  and  in  aztreme  cases,  where 
it  is  apparent  that  a  witness  is  giving  testi- 
mony contrary  to  the  reasonable  expectation  of 
the  party  calling  him,  such  party  should  be  al- 
lowed to  cross-examine  auch  witness,  for  the 
purpose  ct  refreshing  hla  recollection,  with  the 
view  of  modifying  his  testimaiy.  or  at  revealing 
his  real  anfmoB  in  the  eaae.  Bat  while  a  party 
shonld,  when  the  occarion  dearly  jnatifiea  it,  be 
permitted  to  interrogate  by  leading  qoestiona 
or  cross-examine  bia  own  wltnesa,  and  to  ask 
him  if  be  has  not  theretofore  made  other  or  dif- 
ferent statements  from  those  he  has  just  given 
in  evidence,  still  sound  discretion  mast  be  ex- 
ercised, leat  the  privilege  be  abused.  Neither 
upon  reason  nor  authority  can  a  party  be  al- 
lowed to  impeach  hia  own  witness  by  showing 
that  hla  general  reputatioD  tar  truQt  and  ver- 
acity la  bad  in  the  community  where  he  la 
known ;  nor  can  a  party,  according  to  some  a'u- 
thorltiea;  be  allowed  to  introduce  other  witness- 
es to  show  that  his  own  witness,  at  another 
time,  has  made  other  or  different  statementa 
from  tbose  he  has  given  in  evidence  on  the 
trial- 

As  to  this  latter  declaration,  the  courts  are 
not  in  harmony  cmcemlng.  It  is  not  Involv* 
ed  iu  this  record,  however,  for  the  reason 
that  neither  Mr.  Young  nor  Mr.  Kamp  were 
asked  concerning  what  Mrs.  Lewis  said  to 
them  on  this  subject,  but  in  any  event  we 
find  no  case  which  approves  the  doctrine 
where  a  witness  has  beea  called  in  rebuttal 
to  impeach  the  defendant  and  declines  to  do 
so,  even  though  the  answer  may  be  a  sur- 
prise to  the  district  attorney;  that  for  this 
reason  he  can,  through  the  witness,  present 
Irrelevant  facts  to  the  Issue,  which  tend  to 
impeach,  discredit,  or  besmirch  the  character 
of  the  witness  as  was  permitted  In  this  case. 
Authorities  from  other  jurisdictions  sustain- 
ing our  line  of  reasoning  and  some  of  which 
go  further  are:  State  of  Kansas  v.  Keefe,  54 
Kan.  107,  38  Pac.  302 ;  HuU  v.  State  ex  rel. 
Dickey.  9S  ind.  128 ;  Mercer  et  al.  v.  State, 
etc.,  41  Fla.  27»,  26  South.  817;  People  v. 
Jacobs,  49  Oah  884. 

The  judgment  I4  reversed. 

Beversed. 

ALLiEJN  and  BAILSI7,  JJ..  concur. 


GHALUPA  St  aL  V.  PRESTON.  (No.  W21.) 

(Supreme  Gonrt  of  Cohvado.    Dec.  2,  1918. 
Beheerlag  Denied  Jan.  14,  1919.) 

1.  FRAVnULENT     GOKVETANCES  4=3241(5)— 

SxTTina  AsiDK  Befobb  EIzecution. 
Where  plaintiff  had  obtained  judgment  at 
law  against  defendants  which  by  filing  of 
transcript  had  become  a  lien  npoo  certain 
property  of  (ma  defSndant,  which  he  after  filing 
of  salt,  transferred  to  another  defendant,  plain- 
tiff eonld  bring  and  maintain  the  suit  to  set 
aside  the  emveyanoe  before  levying  exeoutkm 
against  the  owner  or  the  other  defeudants. 

2.  FBAinnrLBivT  Oowvetawots  ^3>278(1)— Bi- 
jMOoa  or  PAMns-^UBsnf  or  PBow.  . 

In  an  action  to  sat  arfde  a  b«n«ftor  between 
relatlvea  as  fraadnlent,  the  burden  of  proof  is 
Ml  the  parties  to  the  trans&r  to  establlA  cle*i> 
ly  that  the  transaction  was  honest. 

8.  Fbauduuent  Oonvktanoes  «:l»299(ll>— 
TBAlfSAOTXON  BVTWKKN  BXLATIVBS  —  E)VI- 
DENCB. 

In  a  suit  to  set  aside  an  alteged  sale  made 
by  defendant  to  his  brother-in-law  paidlng  ac- 
tifm,  'evidence  A«Id  tnfficieBt  to  sostain  a  find- 
ing and  decree  setting  aside  such  conveyance  as 
frandulant 

Ibror  to  District  Cour^  Denver  County; 
Geo.  W.  Allen,  Judge. 

Action  ,  by  Burton  Preston  against  Harry 
Ohalupa  and  another.  Judgment  for  plaln- 
tlfl,  and  defendants  bring  error.  Judgmoit 
affirmed. 

Geo.  B.  Campbell,  of  Denver,  for  plalntlflb 
in  error. 

Ewlng  Robinson,  of  Denver  (Delpb  E.  Car- 
penter,  of  Greeley,  of  coonsid).  for  defendant 
In  trroT. 

SGOnrr,  J.  The  complaint  in  this  case  al- 
leged that  the  plfUntlff,  Burton  PrestOD,  ob- 
tained a  judgment  against  the  defendant 
Joseph  S.  Knotek  on  the  Sth  day  of  Decem- 
ber, 1914,  In  the  sum  of  $3,481  and  costs; 
that  on  the  17th  day  of  February,  1915,  a 
transcript  of  said  judgment  was  filed  for  rec- 
ord with  the  county  clerk  and  recorder  of 
the  dty  and  county  of  Denver,  where  the  de- 
fendant resided ;  that  prior  thereto,  and  on 
the  14Ui  day  of  December,  1914,  execution 
on  said  judgment  was  Issued,  directed  to  the 
sherier  of  Moi^an  county,  and  on  February 
27,  1916,  return  made  that  the  judgment  was 
unsatisfled,  except  to  the  extent  of  $2,000, 
and  that  after  diligent  search  by  the  officer 
no  other  property  than  that  sold  to  obtain 
the  said  sum  of  12,000  was  found  upon  w  hich 
to  levy;  that  on  February  9,  1915,  execution 
was  issued,  directed  to  the  sheriff  of  the  city 
and  county  of  Denver  to  satisfy  the  remain- 
der due  on  said  judgment  in  the  sum  of  Iv 
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519.44  and  retamed  wholly  UDsatlBfled,  and 
no  property  found;  tliat  on  November  22, 
1914,  and  subsequent  to  the  commencement 
of  the  action  tn>  which  said  judgment  was  cb- 
talned,  the  defendant  Enotek  conveyed  by 
three  separate  warranty  deeds  three  certain 
pieces  of  real  estate  situated  In  the  city  and 
county  of  Denver,  and  described  In  the  com- 
plaint, to  his  brother-in-law,  Barry  Chalupa ; 
that  Uiese  deeds  were  without  consideration, 
and  with  the  latent  and  purpose  to  hinder, 
delay,  and  defeat  the  plalntUt  In  the  collec- 
tion of  bis  Indgment,  and  were  received  by 
tbe  grantOT  wltii  fan  knowledge  of  snch  in- 
tent; further,  that  Knotek  has  no  other 
pK^er^  within  the  state  of  Oolorado  from 
whldi  plaintiff  can  realize  bis  judgment 

It  was  further  alleged  that  there  has  been 
no  change  of  poeseasion  of  said  propertleB, 
but  that  Ebotek  ccmtlnuea  in  poBseaalon  oi 
the  same,  to  redde  In  one  and  to  collect  0» 
rent  from  others,  to  pay  the  taxes,  and  to 
treat  the  same  as  bis  own.  Prayer  was  for 
the  cancellation  of  said  deeds,  and  tor  fore- 
doaura  of  the  Judgment  lien. 

Separata  answers  were  filed  In  bdialf  of 
Enotek  and  Obalupa,  which.  In  sabstance, 
admit  the  Judgment;  admit  the  sale  under 
execution,  but  allege  a  snbsequent  execution 
and  sale  thereunder,  from  wbldi  there  was 
realised  more  than  ^,000,  and  declaring  tbat 
there  was  not  to  exceed  the  sum  of  $1,000 
due  on  said  judgment;  admit  tlie  convey- 
ances ;  and  allege  them  to  be  In  good  faith, 
and  that  Cbalnpa  Is  the  bona  fide  owner  of 
the  properties  for  cODsideratlon. 

It  appears  that  the  original  cause  of  ac- 
tion arose  upon  a  promissory  note  secured 
by  mortgage  upon  the  premises  in  Morgan 
county,  afterward  sold  under  execution ;  that 
In  the  purchase  of  the  premises,  Knotek  had 
assumed  and  agreed  to  pay  the  indebtedness 
secured  by  the  mortgage,  but  suit  was 
brought  on  the  note  and  a  levy  made  m  the 
land.  It  also  appears  that  the  court  set 
aside  the  first  execution  sale,  and  the  prop- 
erty was  sold  under  a  second  execution,  and 
the  court  In  this  trial  found  there  was  stiU 
due  the  plaintiff  the  sum  of  11,186.80. 

The  trial  court  found  for  the  plaintiff  In 
this  case,  adjudged  the  conveyances  to  be 
null  and  void,  and  held  the  plaintiff  entitled 
to  a  Hen  on  said  premises  for  the  amount  due 
and  unpaid  on  the  judgment,  and  directed 
execution  and  sale  of  the  premises  as  the 
property  of  Knotek. 

[1]  The  errors  assigned  and  Important  to 
consider  are  that  equity  will  not  lie  in  this 
case,  in  that  plaintiff  had  not  exhausted 
his  remedy  at  law;  and  that  the  evidence 
was  Insufficient  to  justify  the  finding  of  the 
court  that  the  conveyances  were  made  with 
the  Intent  to  hinder,  delay,  and  defraud  the 
creditors  of  Knotek. 

Tt  Is  contended  that  the  original  judgment 
was  against  Oialupa  and  another,  as  wtAl 


as  against  Knotek,  and  that  execution  should 
have  been  issued  against  these  with  a  re- 
turn of  no  property  ftfund,  before  the  plain- 
tiff  was  entitled  to  equitable  relief,  and  au- 
thorities are  dted  from  some  other  states 
which  seem  to  support  this  contention. 

But  the  law  upon  this  question  may  be  re- 
garded as  well  settled  la  this  Jurisdiction. 
Stock  Growers*  Bank  v.  Newton,  13  Colo. 
245,  22  Pac.  444 ;  Schofleld  v.  Ute,  etc.,  Co., 
92  Fed.  269,  34  C.  C.  A.  834,  involving  a 
Colorado  case;  Bank  v.  Newton,  13  Colo. 
249^  22  Pac.  444;  Allen  v.  Trltch,  6  Colo.  222 ; 
Bm^r  T.  Tonnt,  7  Cola  107, 1  Pac.  686 ;  Mu- 
lock  r.  Wilscm,  19  Oolo.  290,  8S  Pac  582; 
Helm  T.  Brewstra-,  ^  CMa  25,  9ft  Paa  IKni; 
Thurlnger  t.  Trafton,  68  Oola  SSO,  144  ^c 
866. 

In  Allen  t.  Tritdi,  tmpt^,  it  was  Bald: 

"The  right  of  a  Judgment  creditor  to  eqnitaUa 
relief  in  case  of  the  fraudulent  transter  of  real 
estate  by  the  Judgment  debtor  is  wdl  settled. 
He  may  maintain  bis  action  to  cancel  the  fraud- 
ulent conveyance  before  execution." 

In  Stock  QzoweEa*  Bank  t.  Newton,  snpra. 
tt  was  held: 

**A  Judgment  creditor,  dedring  to  set  aside  a 
supposed  fraudulent  deed  of  real  estate,  may 
bring  his  action  ther^or  to  test  the  validity  at 
the  deed  before  attempting  to  subject  the  prem- 
ises to  execution  sale;  or  the  purchaser,  after 
such  sale,  may  bring  his  action  to  remove  the 
cloud  from  the  title  by  canceling  the  supposed 
fraudulent  deed*  and  to  recover  poseessiMi  of  the 
premises." 

It  will  be  obsorTed  that  the  Judgment  lien 
in  this  case  had  attached  to  the  real  estate 
of  Knotek  in  the  city  and  county  of  Denver, 
by  the  filing  of  a  transcript  of  Judgment  with 
the  derk  and  recnder  of  that  county,  be- 
fore the  instltntioD  of  this  >ntt 

The  rule  Is  well  stated  In  aOxoBOA  r,  Ute, 
etc.,  Co.,  snpra,  pointing  out  tbe  two  classes 
of  cases  of  tbe  character  in  wliiCh  equity  pay 
be  invoked.   It  was  there  said: 

*'But  there  are  two  classes  of  cases  In  which 
a  judgment  creditor  may  successfully  invoke  the 
aid  of  a  chancellor  because  his  remedy  Is  insuf- 
ficient 

"One  class  Includes  tbe  cases  In  which  his 
remedy  at  law  Is  utterly  in^Eectnal  to  rmck 
tbe  property  of  Us  debtor,  or  to  fasten  any  Hen 

or  claim  upon  it,  as  where  a  creditor's  bill  Is 
exhibited  to  reach  choses  In  action,  equitable 
Interests,  or  property  of  the  judgment  debtor 
that  has  been  fraudulently  conveyeil  beyond  the 
reach  of  the  Judgment  and  execution. 

"The  other  class  embraces  thc«e  cases  Ja 
which  the  credits  has  secnred  a  lien  or  ri^t 
at  law,  the  enforcement  of  which  is  obstructed 
by  some  frandoloit  conveyance  or  incumbrance. 
•  •  • 

"In  the  second  dass  of  <ase8  to  which  we 
have  adverted,  however,  the  lien  or  vested  right 
in  the  property,  and  the  fraudulent  obstruction 
to  tbe  adequate  enforcement  of  this  lien  or 
rlgbt,  are  the  only  essentials  to  tiie  Jurisdiction 
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of  a  eoort  of  eqait^r.  Bqnlty  relleTce,  not,  as  In 
the  former  class,  because  the  remed;  at  law 
hag  created  do  lien  and  has  no  effect,  but  be- 
cause the  enforcement  of  tbe  lien  secured  by  the 
legal  remedy  is  rendered  so  macb  less  efficient 
by  the  fraudnlent  obstnictfon  that  it  is  inade- 
quate. It  Is  tbe  hi«deQi]ac7t  and  not  tiie  utter 
futility,  of  the  remedy  at  law  wbieh  conditions 
the  jurisdiction  In  this  class  of  cases;  and  the 
retom  of  an  execution  unsatisfied  is  neither  tbe 
sole  nor  tbe  best  evidence  of  this  inadequacy. 
In  many  cases  this  inadequacy  cannot  be  shown 
at  all  by  the  return  of  the  execution,  because  it 
is  possibU  to  leTy  tbe  same  upon  the  property 
upon  which  tbe  lien  ia  fastmed,  and  to  sell  tbis 
property  thereunder,  notwithstanding  the  fraud- 
ulent incumbrance  or  conveyance.  The  difficulty 
is  that  the  fraudulent  mortgage,  trust  deed,  nr 
other  otntroctioD  compels  the  purehaser  under 
the  execution  to  buy  a  lawsuit,  and  so  depre* 
ciates  tbe  value  of  the  property  at  tbe  sale  that 
the  creditOT*B  Tcaowdy  !■  rendered  iunffieient, 
and  somettmes  without  any  practical  vslne.  In 
such  a  case  he  is  not  required  to  proceed  with 
tbis  sale,  and  thus  sacrifice  both  bis  own  in- 
terest and  that  of  his  debtor,  but  be  may  suc- 
cessfully appeal  to  equity  to  remove  the  fraudu- 
lent obstmction  before  he  proceeds  to  the  sale. 
Bank  t.  Newton,  18  Oolo.  249,  2S0,  12  Pae. 
444,  and  cases  there  cited-  •  •  • 

"Unaer  the  statutes  of  CkilMFads  •  •  • 
tiw  lien  of  a  Jndgmoit  attadies  to  tte  real  estate 
of  the  debtor  when  the  judgment,  or  a  tran- 
script of  it,  ia  recorded  or  filed  in  tbe  proper 
office  in  tbe  county  where  the  land  is  situated. 
*  *  *  Tbe  levy  of  an  execution  upon  it  could 
not  make  tbis  lien  more  specific  or  more  effl* 
dent,  and  the  coocloaion  is  irresistible  that  the 
general  Uen  upon  real  estate  created  by  enter- 
big  a  judgment  or  Sling  a  transcript  of  it  In 
the  county  where  the  lands  o(  the  debtor  are 
situated,  in  accordance  with  the  statutes  which 
provide  therefor,  is  a  snffident  basis  tor  the 
maintenance  of  a  suit  In  eqolty  to  remove  a 
fraudulent  obstruction  to  the  enforcement  ot 
that  lien." 

And  agalD^  in  Thnrlnger  v.  Trafton,  supra, 
It  was  held; 

"Tbe  simple  fact  that  plaintiff  in  error  had 
not  reduced  his  cause  of  action  to  judgment 
before  Trafton  made  tbe  transfers  to  bis  wife 
is  immaterial.  At  that  time  be  was  a  creditor 
within  the  meaning  of  section  2lSll,  R.  8., 
which  provides,  in  substance,  that  every  con- 
veyance of  any  interest  In  land,  made  with 
tmt  to  Under,  delay,  or  defraud  creditors,  shall 
be  void.  Tba  object  of  this  ststote  is  to  protect 
creditors,  and  it  makes  no  diffomioe  whedter 
their  claims  have  been  reduced  to  jndgmoit  or 
not,  at  tbe  time  of  the  conveyance:" 

[2, 1]  As  to  the  soffldency  of  the  evidence 
upon  which  the  court  based  Its  finding  that 
the  deeds  were  void  as  being  for  the  fraud* 
ulent  purpose  of  hindering  and  delaying  the 
creditor,  it  appears  that  Chalopa  was  a  sort 
ct  a  "will  o'  the  wisp,"  character.  We  dis- 
coTer  no  evidence  of  his  existence  in  the  rec- 
ord, save  the  testimony  of  Enotek.  He  tra- 
tifies  that  Ghalupa  Is  his  brother-in-law; 
that  he  came  to  Heaver  la  the  winter  before 


the  executiw  of  the  deeds ;  that  he  was  a 
common  laborer,  and  worked  at  different  oc- 
cupations after  OMnlDg  to  Deavet. 

He  could  not  be  found  for  personal  serrice 
in  this  suit  Service  was  made  on  him  by 
publlcatltm.  An  answer  was  filed  for  blm 
by  counsel.  DUlgent  effort  was  made  by  the 
plaintiff  to  secure  service  of  subpoena  on  the 
trial.  Enotek  was  called  upon  to  ascertain 
his  whereabouts,  but  said  he  ooidd  give  no 
Information  ia  that  retard. 

Tbe  consideration  fi)r  the  oonveyances,  as 
testified  to  by  Enotek,  was  $800  In  cash,  a 
deed  for  a  tract  of  land  in  Oklahoma,  and 
6,000  shares  of  the  capital  stock  in  a  min- 
ing corporation.  Of  the  cash  it^  Knotek 
says: 

"I  left  it  in  ny  hooaa  until  I  vsed  it  np— kept 
it  opetalrs  in  mj  room.  I  left  it  under  my 
low  when  I  wasn*t  nslug  It.  I  keqpt  it  ia  the 
bed  nntn  I  used  ft  op." 

No  otiier  witness  testifies  a»  to  the  ex- 
istence of  any  such  money. 

The  oo-tiflcate  of  stock  was  for  S,000  shares 
of  the  capital  stock  of  the  Adams  Copper 
Mining  St  Beflnlng  Company.  The  proof 
shows  that  the  certificate  was  issued  in  a 
name  other  than  ^ther  Chalupa  or  Enot^ ; 
that  at  the  time  Enot^  says  he  receiTed  it, 
the  corporation  was  defunct  Enotek  testi- 
fies: 

**X  made  no  investigation  as  to  what  the 
assets  of  tiie  corpmtion  were  wortii.  EHd  not 
coansrt  with  any  <rf  the  offieeia  of  tihe  company. 
I  didn't  ascertain  whether  the  company  had  an 
office  In  Denver  or  not,  or  whether  the  com- 
pany had  paid  any  dividends.  Did  not  inves- 
tigate as  to  whether  or  not  the  company  was  a 
going  concern.  Did  not  make  any  investigation 
as  to  the  nine  of  this  ftock." 

As  to  the  deed  for  the  Oklahnna  land  Eno- 
tek testified.  In  substance: 

'  "Don't  know  from  whom  Chalupa  obtained  It. 
Did  not  investigate  at  tbe  time.  It  was .  an 
open  deed.  The  grantee  was  not  filled  ta.  It 
passed  by  mere  delivecy  bom  one  person  to  an- 
othtt.  I  did  hot  investigate  the  title.  I  made 
no  Investigati<m:— did  not  go  to  look  at  the  land; 
did  not  write  abont  it  I  made  no  investigation 
whatever,  either  as  to  Ferguson,  tbe  grantor, 
or  as  to  the  land,  ox  any  detail  regarding  it" 

The  proof  shows  that  the  title  to  tbe  land 
had  passed  from  the  grantor  to  a  third  per- 
son before  Enotek  says  be  received  the  deed. 
The  deed  was  simply  so-called  "trader's  ' 
deed,"  executed  in  Nebraska  for  land  locat- 
ed In  Oklahoma. 

Witness  Boberts,  who  at  one  time  owned 
the  Morgan  county  land  and  bad  assumed 
and  agreed  to  pay  the  debt  thereon,  and  was 
a  defendant  in  the  original  salt  tesdfled  that 
he  went  to  see  Enotek  after  the  Institution 
of  the  suit,  and  that  Enotek  told  him  that 
he  was  all  rl^t  and  that  be  had  bin  prop- 
:  erty  or  affairs  so  fixed  that  it  dldnH  worry 
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Mm.  He  was  jubilant,  laughed  over  It,  and 
aaid  he  vas  bo  fixed  that  It  didn't  worry  him. 
The  proof  also  ahows  that  there  was  no 
change  ot  posseeslfm  of  the  premises;  that 
Knotek  con  tinned  to  live  In  the  one  house 
and  to  collect  rent  from  the  other;  that  he 
paid  the  taxes,  though  he  says  he  made  set- 
tlement with  Ghalupa,  bat  offers  no  corrobo- 
rative evidence. 

It  la  a  mle  in  the  case  of  soch  transactions 
between  relatives  that  the  burdoi  of  proof 
Is  on  the  parties  to  the  transfer  to  clearly 
estabUda  that  the  transactloa  was  honest 
In  the  case  of  Hdm  r.  Brewster*  42  (Ma  25. 
S6  Pac.  1101,  it  was  said: 

"Many  dedsions  of  courts  of  last  zeaort  in  ac- 
tions by  creditors  of  a  husband  to  set  aride 
oonveyances  of  property  to  bis  wife  ate  repert- 
ed,  with  the  result  that  In  tUs  dass  of  cases 

it  bss  been  firmly  estabUdwd  that  vhea  a  con- 
veyance by  an  insolvent  debtor  -to  his  wife  is 
attftcked  by  a  creditor  of  the  former  at  the  time 
of  snch  conveyanoe,  tbe  hosbaod  and  wife  are  re- 
qutrml  to  dearly  establish  that  the  transaction 
was  hooeat,  and  that  there  waa  no  intent  to 
thereby  binder  and  defhrad  such  credibw." 

Tbe  same  principle  is  applicable  as  to 
transactions  between  relatives  other  than 
husband  and  wife.  Ordg  Jimes,  66  8.  O. 
171,  44  8.  E.  729;  Kerr  v;  Kennedy.  110  lowa, 
239,  03  N.  W.  353. 

The  court  had  the  witnesses  before  him, 
and  was  the  Judge  of  their  credibility.  We 
think  die  court  was  enOrely  Jnatifled  in  find- 
ing that  the  cmiveyaaces  by  Knotek  were 
made  with  the  ^udulent  intent  and  pur^ 
pose  of  delaying  and  hindering  his  creditors. 

The  judgment  la  affirmed. 

HILU  0.  3^  and  GARRIOUBS,  ooncnr. 


SAWTER.  et  al.  v.  HEAD  CAMP.  PACIFIC 
JURISDICTION,  WOODMEN  OP  THE 
WOBLD.    QUO.  9198L) 

(Snpreme  Court  of  Colorado.  Jan.  6, 1919.) 

iNBtrBANOS   «B»719(1)  —  VttMSnaAL  INSCB- 

ANCS  CORPOBATIOn— Ohargb  ih  CoNBTrnT- 

TION. 

Where  after  a  ben^t  certificate,  which  was 
declared  subject  to  the  provisioDs  of  the  con- 
stitution of  a  fraternal  Insurer,  was  issued,  the 
cooatituticHDL,  which  had  declared  that  a  member 
In  food  Btanding  who  Buffered  disability  render- 
ing him  unable  to  pay  dues  should  remain  in 
|ood  standing  during  disability,  was  changed, 
and  the  new  provision  provided  that  the  mem- 
ber should  remain  in  good  standing  for  only 
three  months,  Md  that,  as  such  provision  did 
not  expressly  declare  It  shonld  be  retrospective, 
it  should  not  be  given  that  coDstmction,  and 
cannot  apply  to  the  cwtlficate  already  Issued. 


Error  to  Dlatrlct  Ooort,  JWEenMO  Ooantr* 
Actlcm  by  J.  Edna  Sawyw  and  otlLtfs 
against  the  Head  Caxnp,  Fadflc  JnrladlctioD, 
Woodmen  of  the  World.  Jodgmoit  for  de- 
fendant, and  i^alntUfs  bring  error.  Bevers- 
ed  and  remanded,  with  dlrectl(ms. 

Quaintance,  King  A  Qualntance,  of  Den- 
ver, for  plaintiffs  In  error. 

Oeorge  P.  Steely  of  Denver,  for  defendant 
In  errw. 

BAILEY,  J.  PlalntlflB  brought  suit  to  re- 
cover under  a  certlflcate  of  insurance  Issued 
by  the  Head  Camp,  Pacific  Jurisdiction, 
Woodmen  of  the  World,  upon  the  life  of 
George  W.  Sawyer,  naming  them  as  bene* 
fldariea.  Defendant,  a  fraternal  Inanranoe 
ooTpomtlon  cveiatiiic  v&der  a  lodge  system. 
Issued  taie  certUeate  In  1000.  Bai^r  died 
in  January,  lftL4.  Defoidant  denied  liabil- 
ity under  the  certificate  on  (he  ground  that 
deceased  was  In  arrears  In  payment  of  bis 
assessments  at  the  time  of  his  death.  Trial 
was  to  the  court  uid  findings  were  fiff  tbe 
defendant  PlalntifCs  allege  error  and  bring 
the  cause  bare  for  review. 

When  Sawyer  became  a  membet  «f  Om 
organisation  In  1000  Its  oooatltntlon  con- 
tained the  following  provlsHm: 

"Any  benefit  member  of  any  camp  who,  while 
in  good  standing,  becomoe  si^  or  disabled,  and 
on  account  thereof  is  unable  or  finds  it  difiicult 
to  conduue  payment  on  benefit  asseMments  and 
camp  dues  during  such  illness  or  disabUity. 
may,  nevertbdes^  ocmtinue  to  be  in  good  stand- 
ing on  the  following  terras,  and  not  otherwise, 
via.: 

"Prior  to  becoming  delinquent,  be  diall  noti- 
fy tbe  clerk  of  his  camp  of  bis  illness  or  disa- 
bility and  consequent  desire  that  the  <:<imp 
maintain  bim  in  good  standing,  and  deliver  to 
said  derk  the  certificate  of  a  pbysk:ian  concern- 
ing his  said  Ulness  and  tbe  nature  thereof; 
thereupon  tbe  clerk,  on  being  satisfied  that  such 
illness  or  disaUlity  exists,  shall  inform  the  coun- 
sel commander  and  banker  thereof.  In  micb 
cases,  the  member,  until  he  recovers  from  the  111- 
ness  or  disabUity,  shall  not  be  required  to  pay 
his  camp  dues,  bnt  during  such  time  the  per 
capita  tax  due  on  account  of  said  member  to  tbe 
Head  Camp  shall,  from  mtmtii  to  montli.  be  re- 
mitted to  the  bead  camp  from  the  general  fund 
of  the  camp,  and  during  eadi  monUi  for  which 
assea&Mats  are  called,  a  warrant  shall  be 
drawn  on  the  general  fimd  of  the  camp,  payable 
to  die  derk  tor  Its  benefit  fiond,  to  pay  tiie  as- 
sessments doe  from  sick  or  disabled  benefit  mem- 
bers. To  obtain  the  benefit  of  this  section,  a 
member  must  give  notice  to  tbe  derk  before  ha 
beoomes  dellngaent,  except  in  sudi  extraordi- 
nary  cases  of  sudden  Illness  or  accident  to  a 
member  in  good  standing  which  renders  It  im- 
possible for  the  member  to  give  notice  before 
becoming  ddlnquent.** 

In  1010  the  above  sectton  was  revealed  and 
the  following  adopted : 


^aPor  eUwr  cam  ne  sams  topio  and  KBT-NUHBBIB  m  alt  Key-MumlMred  DIgMto  mud  ladsin 
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"Any  benefit  ao&ber  of  Anj'canip  who,  wUla 
in  good  Rtuding  becomes  sick  or  disaUod  and 
on  aeorant  theiwrf  ii  unable  to  par  hii  dues 
or  aaMsamenta,  he  ihall  aend  or  cause  to  be  sent 
to  the  clerk  of  his  camp  notice  In  writing  of  said 
disability  prior  to  becoming  delinquent,  there- 
□pon  the  clerk,  on  being  satisfied  of  sach  disa- 
bility shall  inform  said  camp,  which  diall  keep 
said  nei^bor  in  good  atandli^  dnring  said  din- 
bOtt7i  hot  not  to  exceed  tftrea  mnatha." 

a!lw  heoaOt  cerdflciite  imed  to  Sawyer 
omtalned  tbe  fbllowlDf  vrovVdoai 

"This  oertificate  la  herein  made  expresslr  >ab> 
jeet  to  all  ouiditlona  endotved  hereon,  and  are 
made  a  part  hereof,  and  also  to  all  oondltionB 
named  lo  eoaatltntlon  ttf  -aid  aaaocdation 
and  the  by-lawa  said  camp.  It  shall  not  be 
in  force  at  any  time  when  said  member  stands 
snspended  and  la  not  In  good  standing,  pnrsoant 
to  said  constitution  and  by-laws  now  In  force, 
or  hereafter  regularly  adopted  and  in  force  at 
the  time  of  Us  death." 

It  an>uirB  diat  Sawyer  kept  his  lodge  duea 
and  a—camnentB  paid  it<m  tbe  time  he  be> 
came  a  member  In  1900  nntU  August,  1913. 
At  abODt  that  ttme  be  became  Insane^  and 
remained  In  that  etmdltlcm  imtit  He  dtod,  in 
JamuuT,  1914.  Tbe  clerk  of  tbe  local  camp 
of  whlA  Sawyer  was  a  mttnbef  was  dnly  so> 
ttfled  of  the  c<«dlti<m  of  tbe  Insured;  and  as 
far  as  tbe  abotract  Is  eoBoarsed,  -ttiae  la  no 
evidence  that  the  bead  camp  did  not  re- 
ceive from  the  local  camp  all  assessments  due 
on  account  of  tbe  certificate  under  considera- 
tion. 

Tbe  only  question  to  be  determined  la 
wbetber  tbe  amendmoit  to  tbe  constitution  In 
relation  to  paymoit  of  assessments  by  local 
camps  may  be  ccmsidered  to  have  a  retroao- 
tive  effect,  in  view  of  the  stlpulatlmi  In  the 
taisurance  contract  as  set  out  aliote. 

A  careful  reading  of  tbe  cases  dted  by  both 
parties  dlacloees  a  sharp  conflict  of  oplnlim. 
In  a  summary  of  authorities  in  29  Gyc.  72, 
It  hi  said: 

"The  rale  that  statntes  will  he  construed  o 
operating  proapectlvely  only  unless  it  is  dear 
that  tbe  l^islatore  intended  them  to  operate 
retrospectively  applies  to  statutes  rdating  to 
beneficial  assoeiatlons;  and  apart  from  this 
Aey  cannot  be  given  a  retroepecttve  operation 
if,  thus  operating,  they  would  interfere  with 
vested  rights  or  Impair  the  obligation  of  pre- 
existing contracts.  A  like  mle  applies  to  al- 
terations made  In  the  constitution  and  by-laws 
of  a  society  whether  by  amendment  or  repeal 
of  existing  provisions  or  by  the  enactment  of 
new  provirions.  Accordingly  such  alterations 
will  be  given  a  prospective  operation  unless  it 
dearly  appears  tiiat  they  were  Intended  to  op- 
erate retrospectlTdy ;  and  even  where  a  retro- 
spective operation  was  intended,  the  alterations 
do  not  govern  the  rights  and  liabllltiui  of  pre- 
existing members  and  their  benefidarles  If  vest- 
ed rights  would  tiiereby  be  defeated  or  the  ob- 
ligation cS  contracts  be  impaired." 

In  discussing  tbe  same  question,  19  R.  0.  U 
121S,  la  as  foUows: 


"As  a  general  rule,  ammdments  to  the  ema)d- 
totloB  and  by-laws  of  benevtdent  and  beneficial 
associations  will  lie  construed  aa  opersting  only 
(HI  cases  or  facts  that  come  into  existence  after 
their  adoption,  and  will  not  be  interpreted  to  be 
retroactive  in  their  effects  unless  by  their  terms 
it  is  perfectly  manifest  that  they  were  intended 
to  be  sa  While  a  member  in  making  a  contract 
may  agree  with  the  association  that  he  will  be 
bound  by  the  constitution  end  ^-laws  existing 
at  the  time  the  agreement  Is  made  and  by  any 
Jaw  that  aaay  thereafter  he  legally  ad<9t«d,  be 
Is  entitled  'to  rely  upon  the  contract  and  condi- 
tions as  made  niitil  the  lawmaking  power  of  the 
organisation  enacts  lesislati<Hi  which  by  its 
teems  applies  to  his  contract.  Consequently 
even  where  a  benefit  society  has  reserved  the 
power  to  amend  its  by-laws  so  as  to  affect  pre- 
existing members,  a  by-law  eubaeqnentiy  en- 
acted will  not  be  oonstrned  aa  intended  to  api^ 
to  sadi  previous  contract  unless  its  intention 
that  it  shoold  have  a  Tctro^eetive  opwatloB  is 
clearly  manifested;  w  as  is  ooiBetiBwa  said 
the  intanti<m  that  an  amendment  should  operate 
retrospectively  never  exists  by  mare  im^icatioB* 
and  to  give  It  such  effect  the  language  nssd  must 
be  clear  and  not  doubtful." 

13ie  general  rule  as  above  set  out  was  ap- 
proved in  PitUnger  v.  Pitting^.  28  Colo.  3C^ 
64  Fee  195,  89  Am.  St  Kep.  193,  where  one 
of  tbe  questions  detmnlned  was  wbetber  a 
by-law  of  a  mutual  life  end  accident  associa- 
tion permitting  a  change  of  benefldary  with- 
out consent  of  tbe  latter  could  be  enforced  un- 
der a  certificate  Issued  prior  to  tbe  passage 
of  tbe  by-law.  In  construing  tiie  by-la«  in 
question  this  court,  at  page  31S  of  28  CtAo., 
at  page  198  of  64  Fac.  (89  Am.  St  Bep.  193). 
said: 

"Further  titan  this,  lawa  will  not  be  construed 
as  retrospective  in  their  operation  unless  it  is 
dear  tiiat  tiiey  were  Intended  to  be  so.  This 
rule  for  tiie  Interpretation  of  statutes  has  fre- 
guentiy  been  applied  In  construing  the  by-lawa 
of  associations  oi  a  diaraeter  simUar  to  tte  one 
issuing  the  poUdes  in  this  case.  Wist  v.  Grand 
Lodge,  A.  O.  U.  W.  [22  Or.  271],  29  Pae.  610 
[29  Am.  St  Rep.  606] ;  Benton  v.  Brotherhood 
of  R.  R,  B.  [146  III.  5701.  34  N.  B.  989;  Rox- 
bury  Lodge  v.  Hodcing  [60  N.  J.  Law,  48^,  88 
Ati.  693  [64  Am.  St  Rep.  606]. 

"There  Is  nothing  in  the  by-laws  In  question 
whldi  would  Indicate  that  It  was  the  intention 
of  the  assodation  that  it  dionld  affect  pdides 
amtoftore  issued.  The  Judgment  of  tiie  dis- 
triet  court  is  aflhmd." 

The  same  question  was  discussed  In  Head 
Ounpb  Woodmen  of  the  Wm-ld,  v.  Irtdk,  23 
G<do.  Apg.  86, 127  Fac.  Olfi,  where  tbe  bmeat 
ceitlflcate  provided  Uiat  tt  was  "sobject  to 
to  all  owdlthms  named  In  tbia  certificate 
and  named  In  Its  fundamental  laws,  and  lia- 
ble to  fcnfdture  if  said  men^r  shall  not 
comply  with  said  conditions,  laws,  and  tmxA 
by-laws  and  mlea  as  axe  or  may  be  adopted 
by  tbe  bead  camp,  or  the  local  camp  of  wfaldk 
be  Is  a  member.  Tbe  court  held : 

*'In  a  ease  like  this,  where  the  eertlficato  sued 
upon  contains  such  a  dause,  the  Insured  is 
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booud  by  any  reasonsble  by-law  tiiereafter  le- 
tally  adopted.  Head  Gamp,  Pac.  Juris.,  Wood* 
men  of  .the  World,  v.  Woods,  M  Colo.  1  [81  Pfta 
2011,  sabjeet  to  tiie  settled  role  of  oonstroetiMi, 
tliat  it  win  Bot  be  gimx  a  retroactlTe  force  mi' 
less  sach  Intaition  la  dearly  dlsdowd  by  the 
terms  thereof.  The  queation,  therefore,  to  be 
coDsideted  is,  was  the  by-law  intmded  to  have 
sach  retroactive  force  as  would  require  the  as* 
sured  to  accept  either  one  of  the  options  pro* 
Tided.  •  •  •  , 

"On  tUs  proposttloB,  Mr.  Niblack,  hb  work 
on  Benefit  Sodetles,  etc.,  in  section  27,  pages  84 
and  6S,  atetes  the  mle  ss  ft^ows:  'Members 
may  contract  with  reference  to  laws  of  fntnre 
enactment— may  agree  to  be  bound  by  any  fa- 
tnre  by-laws  or  amendments  which  may  be  pass- 
ed by  the  society,  as  If  they  were  existing  at  the 
date  of  the  contract  They  may  consent  that 
new  by-lawft  or  amendments  ^aH  enter  into 
■Bd  form  parts  of  their  contracts,  modifying 
OF  varying  them.  But  tba  tect  that  a  member 
has  consented  to  be  bonnd  by  fntnre  laws  or 
amendments  does  not  alter  the  rule  that  they 
wHI  be  given  a  proapiMitive  operation  in  the  ab- 
sence of  a  dear  intent  tiiat  tiiey  shall  act  re- 
trospectivdy. 

"  'Retroactive  by-laws  are  regarded  as  impoll- 
tic  and  trnwise,  and  they  may  often  be  said  to  be 
Unjust  and  oppressive.  Aldiongh  they  may  in 
a  given  case  be  valid,  they  will  always  Iw  sub- 
jsctsd  to  such  eonstmcUon  as  will  droomscribs 
flidr  Iteration  within  tiie  narrowast  ponlble 
limits,  ctwsiatait  with  tfcs  manifest  iutantion 
of  the  sodety  as  Indicated  by  the  language 
used."* 

Oontinnlng,  the  court  quotes  from  section 
187,  Bftcon  on  Benefit  Sodeties,  u  follows: 

"It  is  a  settled  rale  of  construction  that  laws 
will  not  be  interpreted  to  be  restrospective  un- 
less by  thdr  terms  It  is  dearly  Intoided  to  be  so. 
They  are  construed  as  operatlDg  <mly  on  cases 
or  facts  which  come  into  existence  after  the 
laws  wars  passed.  *  *  *  In  fact,  so  great  is 
the  dlafavoF  in  which  sndi  laws  are  hdd,  and 
so  generally  are  they  condemned  by  the  conrts, 
that  they  will  not  construe  any  law,  no  matter 
how  positive  in  its  terms,  as  Intended  to  inter- 
fwe  with  existing  contracts  or  vested  rights,  un- 
less the  intmtion  that  it  shall  so  operate  is 
•xpresdy  dedared  or  it  is  to  be  necaanrily  Im- 
plied.'* 

In  view  of  the  toregt^ng  the  amendmoit 
reUed  nptm  cannot  be  hdd  to  be  retroapec- 
tlT^  sines  It  does  not  spedflcally  cover  or 
extmA  to  contracts  made  prior  to  its  adop* 
tion.  This  Is  the  only  matter  viildi  need  be 
considered. 

Counsel  for  defendant  cites  cases  bee  ring 
upon  the  right  to  pass  retrospective  by-laws 
In  certain  cases,  and  ottiw  citations  refer  to 
flie  qneBtl<m  Of  whether  lights  had  or  had  not 
vested.  Since  the  only  qnestloa  here  is 
whether  by  its  express  terms,  or  by  Impera- 
tive ImpUcatkm,  the  by-law  te  retrospective, 
fliese  dedshms  are  not  applicable.  THusr 
settle  law  qnesttcms  which  we  ndtber  cobf- 
aider  nor  determine  In  this  case.  The  only 
dedslon  dted  which  holds  a  different  view 


from  the  one  wUdL  we  adt^  Is  OUmore  t. 

Enlgfats  of  C(ri  ambus,  77  Ckmn.  68,  SS  AtL 
223, 107  Am.  St.  Bep.  17, 1  Ann.  Oas.  715,  bat 
we  are  not  bound  thereby,  and  we  are  un< 
willing  to  follow  it,  especially  as  it  appears 
from  our  own  decisions  that  there  is  nothing 
in  the  by-law  in  question  to  Indicate  any  In- 
tentlfm  to  have  it  apply  to  existing  contracts. 
This  la  true  without  having  recourse  to  the 
familiar  rules  that,,  in  order  to  give  eCtect 
to  contracts  of  insulrance,  they  are  to  be  llb< 
erally  construed,  and  that  by-laws  of  a  fra< 
temal  Insurance  company  will  not,  unless 
imperatlvdy  necessary,  be  giveai  a  retroac- 
tive effect. 

The  Judgment  of  the  trial  court  is  revers* 
ed  and  the  cause  remanded,  with  directions 
to  enter  Judgment  for  plaintiffs,  according  to 
the  terms  of  the  certificate,  together  with 
continuing  Interest  on  the  amount  foupd  due 
from  the  date  of  the  demand  for  payment 
thereof,  at  the  rate  of  eight  per  cent  per 
annum. 

J^idgment  reversed  and  cause  remanded, 
with  directions. 

BILL,  Oi     and  AIjUDN,  J.,  oonenr. 


NOBLB  et  sL  v.  PBOPLB  et  al.  (No.  9188.) 
{Supreme  Court  of  Oolorado.    Jan.  6,  1019.) 

1.  iRTOxrcATiNa   IiiQnoBB  ^92S0— Fosnz- 

TUBE  OF  PEOPEBTT  RIGHTS— PBOCEDUBX. 
Although  Laws  1915,  p.  285,  |  20,  provides 
that  there  shall  be  no  property  right  in  liqnors 
kept  or  used  for  the  purpose  oi  violating  any 
provision  of  the  act,  the  hcts  constltnting  for* 
feitnre  must  be  made  to  appear  in  court,  or  in 
some  tegal  'auuiner  or  proceedteg  and  cannot  be 
dedared  upon  default  without  any  avidcnee. 

2.  iNTOXICATIIfa  LlQTTOBS  4=>260— FoBRt- 
TUB!  Of  PSOPEBTT  RlOBTS— FbOOBDUKB. 

In  action,  based  on  Laws  1915,  p.  275,  to 
defeat  any  propoty  rights  in  and  to  destroy 
certain  Intoxicating  liquors  seised,  where  de- 
fendants attacked  Gm  fwm  <rf  the  proceeding 
and  dented  the  alleged  facts  claimed  to  woric  a 
forfdtmie  of  thdr  property  rights,  held,  to  pro- 
nounce Judgment  of  forfeiture  upon  the  plead* 
ings,  withont  evUenee,  was  witiuut  authmrity. 

8.  InTozzcATmo  Lxquoss  ^s>260— Z>isiBao- 

TIOK  OF  IJQUOBS— PbOCEDUBB. 
If  action  to  defeat  any  pr(qertT  rights  in 
and  destroy  certain  intoxicating  liquors  is  tried 
as  an  action  in  rem,  and  the  evidence  warrants 
finding  that  defendants  have  no  property  rights 
in  the  liquor,  on  account  of  forfeUare,  under 
Laws  1915,  p.  285,  {  20k  all  other  questions  are 
immaterial. 

4.  iNToxiOATXRa  LxqvoBs  ^=3250— Foani- 
TDBX  or  LxquoBs  8ei;zeo— Bubdu  of 
Pboov. 

If  action  to  defeat  any  property  rights  in 
and  desttqr  eeFtain  intoxicating  l^wns  ia  tried 
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as  u  acdoi  hi  Mb.  ptolBtlft  Ut*  Un  Inutei 
fif  prorlni  the  illegatloiu  o(  forflBltare. 

5.  iNTOXICATma  Liquobb  4=9251— Jttbt  «s> 
19(15)— Recotekt    or    liiquoBS  Siizbd— 

RlPLBVIR. 

If  action  to  defeat  property  rigbts  in  and 
to  dMtroj  certain  intoxieatiag  llquon  fa  tried 
as  a  replevin  mit,  plalstiffi  ahonld  be  treated 
aa  d^endanta  and  defendant!  aa  plaintUfa,  and 
the  partlet  wonU  be  entitled  to  a  jwej  trial. 

e.  IlfTOXZOATIRO  LSQDOBS  «=»251— BXCOVXBT 

or  IJQUOBS  SiizaD— Replbvin. 
If  action  to  defeat  property  rights  In  and 
to  destroy  certain  intoxicating  liquors  is  tried 
as  a  replevin  stilt,  the  partlet  claiming  title  to 
the  Ugoots  mtut  recorer  npon  the  strength  of 
their  own  title. 

7.  iHTOnOATIRG  LlQUOBS  «=>23e(5)— llXEOAL 
POSCTsnoiT  AND  USE  —EVIDENCE. 

Where  liqnor,  before  Laws  1915,  p.  275,  be- 
came effective,  was  placed  in  a  private  residence, 
not  connected  with  or  used  as  a  store  or  place 
ot  public  resort,  Aeld,  that  quantity  would  not 
be  prima  fhde  erldence  that  liqaor  was  k^pt 
used  for  the  puipose  of  nolating  the  statute  in 
view  of  section  20. 

8.  IKTOXIOATXKO    LXQUOIB  ^b247— IlXEGAL 

PosaaauoH  ahd  TJsb. 

IMendant  wlu^  before  Laws  lOlt^  p.  276, 
became  effseti^  stored.  liquw  in  tiie  private 
residence  of  another,  and  after  the  law  became 
effective  placed  It  In  Us  boggy  to  take  It  to 

bis  own  private  residence,  held  not  to  forfeit  his 
property  in  the  liquor,  although  the  liquor  was 
not  labeled  "This  package  contains  intoxicating 
liaoor,"  as  provided  by  section  10. 

En  Banc. 

Error  to  District  Court,  Adams  County; 
7.  O.  Wilcgr,  Judge. 

Actlim  1i7  ttie  People  against  William  Ko- 
ble  and  anottaer.  By  stipulation  in  open 
court,  George  E.  Bnckw,  Slierlff,  was  made 
a  party  plalntUL  Judgment  for  plaintiffs  on 
tlie  pleadings,  and  defendants  bring  error. 
Beversed. 

This  actira  was  brouifbt  In  the  district 
court  of  Adams  county  to  defeat  any  prop- 
erty rigbt  in,  and  to  destroy,  certain  In- 
toxicating Uguora  seized  by  and  now  in  the 
'possession  of  plaintiff  below,  and  is  based 
npon  tbe  intoxicating  liquor  act  of  1915 
(Laws  191S,  p.  27!9- 

Home  time  prim:  to  January  1,  1916,  ana 
before  the  protalbltlon  act  went  Into  effect, 
William  Noble,  who  resided  in  Denver,  took 
122  pint  bottles  of  whisky,  and  23  cases,  each 
containing  24  pints,  of  whleky,  belonging  to 
him,  to  the  residence  of  A]  Duncan,  in  Ad- 
ams county,  and  placed  the  liquor  In  a  room 
In  tbe  house  where  Duncan  lived.  There  is 
no  proof  or  admission  that  any  part  of  Dun- 
can's residence  was  in  connection  with  or 
need  as  a  store,  shop,  hotel,  boarding  hona^ 
rooming  house,  or  place  of  public  resort 


Duncan  owned  4  barrels  of  wbtak^,  «Udi 
be  placed  In  the  same  room  prior  to  Jana- 
ary  1.  101& 

May  16,  1918,  NoUe  drove  with  a  borM 
and  bnggy  from  his  residence  in  Denver  to 
Dnncan's  lAaoe^  and  tooik  from  the  room  the 
122  botUea  of  vtdsky  whldi  he  placed  In 
his  bu^,  Willi  the  Intention  ct  taking  It  to 
Ua  residence  in  Denver.  There  is  no  evl- 
dmce  as  to  how  the  whisky  was  packed,  m 
that  it  was  packed,  except  that  it  was  In  pint 
bottles,  and  tbe  packaige  was  not  labeled 
^'ISkls  xiackage  ccmtains  Intoxtea^g  Uqoor." 
Willie  traveling  on  tiie  hli^ay  in  Adams 
county,  going  to  Daiver,  be  was  met  by  tbe 
sheriff,  who  arrested  Mm,  sear<lied  tbe  bug* 
gy,  and  took  therefrom  tbe  whisky,  and  de- 
posited Noble  and  the  liquor  in  tbe  county 
Jail  at  Brighton,  without  writ  or  searcb  war- 
rant, or  any  l^al  proceedings.  The  next 
day.  May  17tb,  the  shwlCf,  armed  with  a  jHir- 
ported  search  warrant  fnnn  a- justice  of  tbe 
peace,  which  it  Is  daimed  vrae  void,  search- 
ed the  Duncan  residence,  and  found  t2ie  4  bar- 
rels of  whisky  and  the  23  cases,  and  took  tbe 
liquor  to  Brighton,  and  deposited  It  in  jail 
as  Illegal  liquor.  No  return  was  made  on 
tbe  search  warrant,  and  no  further  proceed- 
ings were  had,  regarding  the  liquor  seized 
at  tbe  Duncan  ranch,  before  the  justice  who 
Issued  the  warrant. 

The  next  day,  aftM  searching  Noble's  bug* 
gy,  tbe  sheriff  filed  two  criminal  oomidalnts 
against  him  in  the  ocnmty  court,  one  charging 
him  with  unlawfully  selling  and  keeping  fw 
sale  the  liquor  taken  from  the  buggy,  and 
the  oth«r  charging  him  with  carrying  It 
from  one  point  to  another  in  tbe  state  with- 
out the  pa<^ge  being  marked  "This  pack- 
age contains  intoxicating  liqaor.**  Upon  the 
former  charge  Noble  was  tried  by  a  jury 
and  acquitted,  but  upon  the  latter  he  was  con- 
victed June  24,  1916,  and  tbe  court  floed 
him  flOO  and  cost,  which  be  paid  and  was 
discharged.  No  further  or  other  court  pro- 
ceedings were  had,  and  no  court  orders  were 
entered  In  the  Justice  court,  or  In  the  county 
court,  or  elsewhere,  regarding  the  liquor. 
All  the  liquor  taken  rematoed  in  the  sher- 
iff's custody,  without  any  steps  being  taken 
to  destroy  It,  until  September  1,  1616  when 
the  district  attorney  filed  a  complaint  against 
the  liquor  in  the  district  court  at  Brighton- fn 
a  proceeding  entitied  *^e  People  of  the  State 
of  ColoradtK  HainUff,  Vi  Al  Duncan  and 
WUlIam  Noble,  Defendants." 

Tbe  complaint  chai^.  Inter  alia,  that  the 
liquors  were  in  the  possession  of  and  kept 
by  Duncan  and  Noble  for  unlawful  sale; 
that  the  122  bottles  were  taken  from  Noble's 
buggy  when  they  were  being  transported  by 
him  from  one  point  to  another  within  the 
state,  without  the  package  being  labeled 
"This  package  contains  intozlcatiiw  liquor." 
It  asks  for  a  finding  that  the  Uanors  are  no- 
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Uiwfal.  bec&nae  Uie^  were  k»pt  by  defendants 
tor  salc^  and  tot  a  final  Jadgment  that  de- 
fendants have  no  pn^erty  rl^ts  ta  t&e  llq- 
wsa,  and  that  the  shetlfl  be  directed  to  de- 
stroy the  same. 

An  ordinary  Code  snmnions  was  issned, 
Btatlnc  tftat  the  actlim  was  broui^t  to  de- 
feat any  property  rlSht  defendants  had  in 
the  llODors,  and  to  destroy  the  same.  Copy  of 
this  sanmiMu  and  complaint  waa  served  on 
Duncan,  but  Noble  was  never  served.  Dnn- 
can  answered  Septan ber  28th,  and  admitted 
the  sheriff  seized  and  took  all  the  Uavor,  ex- 
cept the  122  bottles  from  bla  private  reeldeDce 
'  OB  hla  farm  in  Adams  county,  and  denied 
aU  the  other  allegatUms.  In  «^t  he  coUi  a 
Be«md  defense  and  coanterclaini,  he  alleges 
that  be  owns  the  4  barr^  of  whiaky;  that; 
before  the  pnAibitI<»i  act  went  into  ^ec^ 
he  fltwed  and  kcvt  It  In  the  room  in  Us  prt 
Tate  realdeiu;^  for  bis  own  private  nsa,  and 
for  salsk  no  part  *>i  wlil<dt  la  In  conneo- 
tion  with  or  used  as  a  store,  shop,  hotel, 
boarding  bouse,  rooming  bouse,  or  place  of 
pnUlc  reaort;  that  the  sheriff  selMd  and  took 
tlie  llqiior  from  this  zoom  In  his  iwivate  resi- 
dence; that  the  valne  of  the  llanor  Is  «600; 
and  he  prays  that  the  liqnor  be  not  destroyed, 
but  retnmed  to  him. 

January  4,  1917,  Dnncan  01ed  a  niotl<m  to 
dismiss  the  case  on  account  oC  the  ^xtcednre 
adopted,  claiming  that  sections  11, 12,  and  13 
of  ttM  act  should  have  bem  followed.  Instead 
of  the  iKOOednre  ad<aited.  Xbla  motloa  waa 
argued  and  orarruled,  and  1^'  stbnilatlfm  In 
open  court  the  sheriff  was  made  a  party 
plaintiff.  Tbe  case  against  Dnncan  and  the 
Uauor  claimed  by  him  went  to  trial  before  a 
iory,  and  January  6th  It  retuxned  Into  court 
the  foUowlng  vordlct: 

"We,  the  Jary,  duly  impaneled  and  sworn  to 
try  tlie  Imuee  ber^  joined  between  phdntilb 
■ad  defendant  Duncan,  And  tbm  Isiiiia  for  the 
defendant  Dnncan." 

Anuary  10th  plaintiffs  filed  a  motion  pray- 
ing the  court,  notwithstanding  the  verdict, 
to  enter  Judgment  against  Duncan  on  the 
pleadlnga,  at  to  grant  plaintUfs  a  new  trial- 
February  16th,  after  argument  the  court 
granted  plalntUts  a  new  trial.  On  the  17tb, 
after  sttU  further  argument  on  the  motion, 
the  court  sustained  plaintiffs'  motl<n  for 
Judgment  oa  the  pleadlnga.  Plalndfls  then 
filed  the  following  motion: 

"Oome  now  the  plaintffffl  and  move  the  court 
to  enter  an  order  herein,  commanding  and  di- 
recting the  fliierlff  of  Adams  conaty  to  forth- 
with  destnv  tlie  liquors  dceeribed  in  the  com- 
plaint herein.  Cor  the  reaaon  tlia  pleadings  bwein 
Aaw  that  the  defendants,  nor  either  of  them, 
hare  any  property  rights  of  any  kind  whatao- 
ever  In  the  liquors,  or  any  part  thereof." 

Noble  thai  filed  a  motion,  tuppcnted  his 
flffldavlt,  to  the  effect  that  be  owned  the  122 
bottlea  and  23  cases  of  liquor ;  that  he  pur- 


chased it  for  hla  own  private  or  peraimal 
use,  and  not  for  sale,  before  the  pnriilt>itl<» 
law  went  Into  effect,  and  conv^ed  it  to  the 
Duncan  ranch,  and  stored  It  in  this  room  in 
Duncan's  private  residence;  that  It  waa  not 
imported  Into  the  state  after  the  act  went 
Into  effect,  nor  placed  In  packages  tw  ship- 
ment, jua  shipped  to  lilm  or  any  one.  for  any 
purpose  thereafter;  that,  while  be  was  tak- 
ing the  122  bottles  to  bis  resldenoe  In  Den- 
ver, the  sheriff  of  Adams  county  suddenly 
came  upon  htm  In  the  highway,  arrested  him, 
and  took  poesesslcm  of  the  liquor,  and  convey- 
ed and  deposited  him  and  the  liquor  In  the 
county  Jail,  without  a  warrant ;  that  the  next 
day  the  liheilff  filed  agatnst  htm  a  orimlnal 
complaint  In  the  county  court.  In  vrtilCh  he 
charged  blm  with  unlawfully  seUlng  and 
ke^^Ing  fiff  sale  the  liqnor,  and  filed  another 
complaint  against  him,  In  which  he  charged 
that  he  unlawfully  carried  the  liquor  tarn 
one  point  to  another  within  the  state  with- 
out the  padESffe  bebig  labeled  TThls  package 
eontalna  Intextcattag  Hqaor;"  tfiat  criminal 
informations  were  filed  against  him  on  these 
oomplatnta,  and  Jane  8,  ldl6,  be  was  ac- 
quitted by  A  Jnij  OD  the  first  diara^  bat  ew- 
vlcted  on  the  second,  and  fined  1100  and  costs, 
which  ha  paid,  and  was  finely  dladiajged, 
bnt  thftt  the  liquor  wu  not  eondcinned,  not 
waa  It  ddlverod  to  hl^^  but  waa  k^  by  the 
sheriff;  that  the  court  made  no  order  what- 
ever regarding  the  liquor ;  that  the  lav,  un- 
der the  dreumstances,  did  not  require  the 
package  to  be  marked  This  package  con- 
tains IntmlcaUng  liquor that  It  la  of  the 
value  9t  fOOb  and  that  he  desires  It  rrtum- 
ed  without  farther  delay  or  litigation. 

Begarding  the  23  cases,  be  says  that  the 
search  warrant  Issued  the  justloe  was 
void,  and  the  sheriff  made  no  return  there- 
on, and  nothing  was  ever  done  with  that  liq- 
nor, except  to  keep  it ;  that  it  is  worth  9250. 
and  be  wants  it  returned;  that  none  of  the 
liquor  is  held  by  the  sheriff  for  the  purpose 
of  evidence,  and  that  no  case  is  now  pending 
against  any  pmon  regarding  the  liquor,  nor 
against  the  liquor,  exoexit  the  present  pro- 
ceeding ;  that  none  ot  the  liquor  was  import- 
ed Into  the  state  after  the  prohibition  act  of 
lOlS  went  Into  effect,  and  none  of  It  was  ever 
placed  in  packages  for  shipment,  or  shipped, 
after  the  prohibition  act  went  Into  effect; 
and  dwt  all  of  U  la  hla  pnverty,  and  was 
kept  for  hla  private  and  penonal  vm^  and 
not  for  sale. 

The  court  overruled  MoUe's  motUm,  and 
sustained  plalntlfFs*  motion  to  destroy  the 
liqnor.  Duncan  and  Noble  each  filed  sepa- 
rate motions  for  a  new  trial,  which  were  over- 
ruled, and  February  17,  lOlT.  the  court  en- 
tered the  following  Judgment: 

"It  Is,  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  liquors  described  in 
the  complaint  herein  are  unlawful,  and  the 
sheriff  of  Adams  county  is  bersby  directed  and 
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ordered  to  forth  wttfa  destroy  the  said  Uqnors  and 
the  T«Mla  iB  which  aald  UQOon  are  contained, 
and  make  doe  xetnrn  thereof  to  this  court,  and 
the  plalntiffii  recover  Aelr  coeti." 

It  la  dalmed  that  the  court  erred  In  sns- 
tainlng  plalntUTs*  motion  and  entering  judg^ 
ment  on  the  pleadings;  that  the  ruling  of 
the  court  in  ordering  the  liquor  destroyed  In 
the  fftoe  of  defendants'  pleadings  Is  arbitra- 
ry and  In  disregard  of  defendants*  rights; 
that  the  method  of  procedure  adopted  by 
plalntUfs  Is  unwarranted  by  the  prohibition 
statute  of  1916;  and  that  the  court  was 
without  Jurisdiction  in  tbe  premises. 

Ibft  aiqtUcable  sections  of  the  statate  may 
be  Bonunarlzed  u  follows: 

Section  1.  Ko  persm  sbitll,  witiblB  this  state, 
nanofSictare  for  sale  at  gift  any  intoxicating 
Uquors.  No  person  shall  import  into  this  state 
any  intoxiqatiog  liquors  for  sale  or  gift.  No 
person  sball,  within  this  state,  sell  or  keep  for 
sale  any  intoxicating  Uqaors  or  offer  any  in- 
toxicating liquor*  for  sale,  barter  or  trade. 

Section  7  provides  it  shall  be  unlawfal  for 
carriers  to  carry  liquor  hito  the  state,  or  from 
one  point  to  another  within  tlie  state,  for  the 
ptzrpoM  of  daUming  it  to  any  person,  or  to  de- 
liver it  to  uy  pefsoB  for  any  purpose  pro- 
Ubibad  by  the  statute.  The  carrier  shall,  within 
three  days  after  the  1st  ot  each  month,  file  with 
the  county  clerk  of  the  county  where  the  liquor 
is  delivered  to  the  coosignee,  and  with  the  secre- 
tary of  state,  a  statement  covering  the  preceil- 
ing  month,  setting  forth  the  date  of  delivery, 
name  and  post  oflBce  address  ot  ,each  conslgBee 
and  eadi  oensignor,  On  place  ot  ddlveiy.  and 
the  peraott  to  ^rhom  it  is  ddlversd.  and  pay  the 
county  clerk  a  fee  of  26  cents  for  each  shipment 
so  delivered. 

Section  8  makat  It  unlawful  tat  the  carrier 
to  deliver  any  Hquor  to  any  person  other  than 
the  consignee,  or  to  the  consignee  until  he  first 
pays  a  fee  of  25  cents  and  executes  an  af- 
fidavit ^Tlng  his  true  name  and  post  office  ad- 
dress, and  stating  that  he  is  the  consignee  nam- 
ed in  the  shipment  to  whmn  the  package  wo- 
taining  the  liquor  Is  addressed,  and  that  the  liq- 
uor so  ooDsigaed  to  him  is  for  his  personal  use, 
or  for  nwrhsnical  or  sacramental  purposes.  The 
perKm  dellTeiing  the  liquor  may  administer  the 
oath  to  the  consignee  when  he  recelTes  the 
package.  The  delivering  agency  must  keep  the 
affidavit  open  to  public  inspectloD  for  two  years. 

Section  9  makes  It  unlawful  for  any  person  to 
open  the  original  package  while  in  trmuit,  and 
until  delivery  to  the  consignee,  or  for  the  car- 
rier to  allow  the  original  package  in  which  the 
liquor  is  being  shipped  to  be  opened  or  divided 
while  the  same  is  upon  the  premises  or  in  the 
possession     the  carrier. 

Seetlw  10  makes  it  unlawful  for  any  person 
or  carrier  to  ship,  or  knowing  carry,  to  any 
point  in  the  state,  or  from  one  point  to  another 
within  the  state,  any  liquor,  without  marking 
conaplcuoosly  on  the  package  containing  the 
liquor  being  shipped  these  words:  "This  pack- 
age contains  intoxicating  liquor." 

Section  11  provides,  If  any  person  makes  an 
affidavit  before  a  court  that  he  has  reason  to  be- 
Uera  that  UquOTs  are  being  sold  or  kept  (or 


prohibited  purposes,  describing  the  premises  or 
place  to  be  seardied,  the  court  or  Judge  shall  Is- 
sue a  search  warranty  in  the  form  set  forth  in 
the  statute,  directed  to  such  officer  as  the  per- 
son making  the  affidavit  diall  designate,  com- 
manding him  to  search  the  pr«nises  or  place. 

Section  12  makes  it  the  duty  of  the  officer  ex- 
ecuting the  warrant,  if  intoxicatLog  liquors  are 
there  found,  to  seise  and  safely  keep  the  same, 
and  make  immediate  return  on  the  warrant  to 
the  court  tliat  issued  it,  and  to  forthwith  file  a 
criminal  complaint  In  tiie  court  issuing  the  war- 
rant charging  the  person  with  such  violation  of 
law  as  the  evidence  In  the  case  Justifies.  The 
liquor  must  be  hdd  by  tlm  officer  seizing  it,  sub- 
ject to  the  order  of  the  court  that  Issued  the 
warrant,  as  evidence  In  tibe  prosecution  of  the 
criminal  case  against  the  person  chaqced  with 
violating  the  law,  and  cannot  be  taken  fnuo 
the  custody  of  the  officer  by  replevin,  or  other 
processes,  while  such  criminal  proceedings  are 
pending,  and  a  final  Judgment  of  conviction 
against  the  person  charged  r^all  be  a  bar  to  any 
suit  for  the  recovery  of  the  liquor  seized,  or  its 
value,  or  for  damages  by  reason  of  the  seizure  or 
detentloB  fliereof,  and  judgmmt  in  such  a  case 
shall  be  entered  finding  the  Uquors  unlawful 
and  directing  the  destnietlon  thereof  by  the  o^ 
ficer.  If  the  officer  finds  no  person  in  posses- 
sion of  the  premises  where  the  illegal  Uqnors  are 
found,  be  must  poet  in  a  conspicuous  place  on 
the  premises  a  copy  of  the  warrant,  and  if,  at 
the  time  fixed  for  the  hearing,  or  30  days  there- 
after, no  person  appears,  the  court  shall  order 
the  liquor  destroyed.  No  warrant  shall  issue 
to  search  a  place  occupied  as  a  private  residence 
unless  it,  or  some  part  of  it,  Is  used  in  connec- 
tion wMi  or  as  a  store^  hotel,  boarding 
house,  rooming  house  or  ^aoe  of  public  resort 

Section  IS  provides  any  officer,  having  per- 
sonal knowledge  or  reasonable  InfOnnatlon  that 
intoxicating  liquors  are  kept  in  violation  of  law 
in  any  place,  except  a  private  residence  as  in 
section  12  provided,  shall  search  the  suspected 
place  without  a  warsant,  and  without  any  af- 
fidavit being  filed,  and  if  he  finds  upon  the 
premises  intoxicating  liquors,  he  shsll  seize  the 
same  and  arrest  tiie  person  In  charge  of  the 
place,  and  shall  take  htm,  with  the  Uquors  so 
seized,  forthwith  before  a  Justice  of  the  peace 
or  judge  having  Jnrisdictifm  to  ter  eases  for  a 
violatlmi  of  tiie  act,  and  ahall,  without  dday, 
make  and  file  such  a  criminal  emnplalnt  as  the 
evldttoce  Justifies  against  the  person  arrested. 

Section  20  provides  there  shall  be  no  property 
rights  of  any  kind  whatsoever  in  any  liquors 
kept  or  used  for  the  purpose  of  violating  any 
provision  of  the  apt 

Section  21  provldai  that,  hi  all  prosecutiona 
against  any  person  for  violating  the  act  the 
finding  of  an  unusual  amount  of  intoxicating 
liquor  in  Uie  possession  of  any  one  not  authoriz- 
ed vndm  tfw  act  to  sell  tt,  except  when  found 
in  a  pdnX»  reddenc^  no  part  of  which  Is  in 
connection  with  or  used  as  a  store,  shop,  hotel, 
boarding  house,  rooming  house,  or  place  of  pub- 
lic resort  shall  be  prima  fade  evidence  of  the 
violation  by  the  person  of  the  applicable  section 
or  sections. 

Section  22  provides.  If  any  person  shall  vio- 
late any  of  the  provisions  of  the  act  he  shall, 
tor  the  first  offense^  be  deemed  guilty  of  a  uls- 
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demeanor,  and,  for  ever?  subsequent  offense,  of 
a  felony,  and  In  each  case  shall  be  pnnUbed 
upon  convlcttoii  la  the  manner  provided  by  the 
statute. 

Section  ^  provldeB  that  Juiticea  ol  tiw  peace 
and  county  coarts  shall  bare  jurisdictfon  over 
all  violations  of  the  act  which  are  declared  to  be 
misdemeanors,  and  that  the  district  court  shall 
have  jurisdiction  over  all  violations  of  the  act. 

r.  T.  Johnson  and  S.  H.  Johnson,  both  of 
Denver,  for  plalntiCts  In  error. 

Samuel  W.  JoImsoD,  Diet.  Atty^  of  Denver 
(Charles  E.  Friend,  of  Denver,  of  conxis^), 
for  defendants  in  error. 

GARRIGUES,  J.  (after  stating  the  facto 
as  above).  This  proceeding  was  brought 
<»-lglnally  under  the  prohibition  act  (S.  U 
1915t  p.  275)  against  certain  Intoxicating  liq- 
uors; the  avowed  jmrpose  being  to  defeat  any 
property  rights  tfierein  and  to  obtain  a  rule 
of  court  ordering  them  destroyed.  Duncan 
and  Noble  were  made  defendanta,  because 
they  claimed  to  own  the  liquor  that  was  tak- 
en from  their  posses8i<aL  The  prohlbltiw 
act,  which  took  effect  January  1, 1916,  Is  oon- 
trolling. 

[1]  Designating  the  jiarties,  as  in  the  court 
below,  plaiDtifts  and  defendants,  plaintiffs 
claim  the  liquor  was  kept  for  sale,  and  they 
ask  to  have  the  property  rights  ther^  de- 
, Glared  forfeited,  and  have  it  destroyed  under 
a  court  order,,  Flalntif^  also  contend^  though 
the  proceeding  Is  to  declare  a  forfeiture,  that 
DO  iftctloD,  BOit,  or  legal  proceeding  is  aeo- 
eanry  to  work  a  forfeiture;  that  the  stat- 
uta  itself  wwka  a  forftiture  Immediately 
npon  the  happening  of  the  event.  The  mle 
of  forfeiture  ccmtended  tot  no  doubt  la  tme, 
but  how  sbaU  It  be  known  fliat  the  vreat  hap- 
pened, or  that  forfeiture  has  occurred,  un- 
less the  acts  occasioning  the  frafelture  ap- 
pear In  couF^  or  In  some  legal  manner  or 
proceeding. 

In  UeCkmatby  Deck,  34  Colo.  OBI,  466, 
83  Paa  186,  4  U  B.  A.  (N.  S4  A68,  7  Ann. 
Cas.  890,  and  tli0  many  citations  and  qno- 
tatkms  therein,  the  prlnd^e  Is  announced 
that  forf^tare  takes  place  immediately,  un- 
der the  Matnte,  without  any  proceeding  to  de- 
dare  a  forfeiture,  upon  the  happening  of  the 
event;  still,  in  all  forfeiture  cases  that  we 
have  been  lUde  to  examine^  the  facts  consti- 
tuting the  farf^tore  were  made  to  appear 
in  court  before  the  forfeiture  could  he  pro- 
nounced or  made  effectuaL  The  owner  of  the 
property  most  be  afforded  the  means  of  de- 
manding and  enforcing  bis  constitutional 
rli^t  to  defend  and  protect  his  property 
against  forfdtnrd^  In  all  cases  where  the 
rule  has  been  announced,  it  has  been  in  court 
where  the  owner  had  the  opportunity  to  de- 
fend his  property  rights.  If  we  concede  sec- 
tion 20  of  the  statute  warrants  such  a  pro- 
ceeding, the  property  righu  of  defendants 


could  only  be  defeated  by  proof  cm  the  trial 
of  facts  constituting  a  forfeiture.  A  forfel- 
tnre,  under  the  drcumstances,  could  not  be 
declared  upon  default  without  any  evidence. 

it]  Plaintiffs  claim  they  were  not  oblig- 
ed to  make  a  prima  facie  case,  or  to  in- 
troduce any  evidence  of  forfeiture  In  the 
first  Instance,  because  defendants,  by  their 
pleadings,  made  a  prima  fade  csiae  for 
plaintiffs,  entitling  them  to  judgment  on  the 
pleadings,  but  this  contentton  is  untenable. 
Noble's  affidavit,  treated  as  a  pleading,  put 
in  Issue  the  alleged  facts;  it  set  out  his  ver- 
sion of  the  transaction,  the  effect  of  which 
was  a  denlaL  Duncan's  answer  was  a  d^ilal, 
except  he  admitted  the  liquor  belonged  to 
blm,  and  that  U  was  stiied  and  takm  frcHn 
his  poasowloiL  Hie  cros»<oomplaint  set  out 
his  account  tb»  transaction,  and  amonnta, 
like  Noble's  affidavit,  to  a  denial.  It  added 
nothing  and  was  superfluous;  because  he 
styled  it  a  cross-conqilaint  is  (tf  no  conse- 
qu«ce.  Duncan  and  Noble  attadted  the 
f tmn  of  procedure  and  denied  the  alleced 
facte  wUdL  It  Is  dalmed  forfeited  the  vtop- 
wty  rights.  No  proof  was  oflteied.  and  de- 
fendante  were  given  do  opportunity  to  de- 
fend whatevo*  prtnwrty  rU^t  tbey  had  In  t&e 
llqu<Hr.  To  destroy  property  taken  from  the 
possession  at  defendants,  and  which  they 
daim  to  own,  by  prtuioundng  Judgment  of 
forfeiture  on  the  pleadings,  without  evidence, 
was  without  antlunlty  of  law. 

It  was  not  an  adversary  inooeeding.  and 
possibly  pleadings  on  behalf  of  defendants 
were  unnecessary,  but  they  were  permitted  to 
plead  they  purchased  the  liquor  before  the 
state  went  dry  and  stored  it  In  a  room  In  Dun- 
can's private  residence,  no  part  of  whicb 
was  connected  with  or  used  as  a  store,  shop, 
hotel,  boarding  house,  rooming  house,  or  place 
of  puMic  resort,  for  their  own  personal  and 
private  uee.  The  motion  for  judgment  od 
the  pleadlbss  admitted  ttie  truth  of  these  al- 
legations. If  true,  it  )CBme  wlttln  the  exoep- 
tlon  mentioned  tn  the  statute,  and  the  amount 
seized  was  not,  on  account  of  the  exception, 
prima  facie  evidence  of  a  violation  of  the 
statute.  The  burden  was  upon  pl^intUCa  to 
show  by  evidence  on  the  trial  that  the  liquor 
was  kept  for  unlawful  purposes,  and  Judg- 
nent  on  the  pleadings  was  wrong. 

For  this  reason  the  case  will  be  reversed 
and  remanded. 

2.  The  proceeding,  as  originally  brought,  la 
an  action  in  rem  against  certain  liquors ;  bat 
it  seems  the  court  bdow  and  the  parties  at 
the  trial  treated  and  tried  it  as  a  r^evln 
suit.  We  express  no  optidon  as  to  the  pn^ 
priety  of  .such  a  course.  If  the  case  Is  re- 
tried. It  will  be  open  for  the  parties  and  Uie 
court  to  make  up  and  try  the  issue  as  they 
may  be'  advised.  But,  in  view  of  such  an 
ey^t,  .:we  .f^      should  express  an  opinion 
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on  certain  potnta  tliat  mar  arise,  to  aid  tbe 
court  in  the  future  trial  of  tbe  ca«e. 

[1, 4]  If  It  Is  tried  as  It  was  brought,  and 
tbe  evideiice  warrants  tbe  finding  tbat  defend- 
ants bare  no  property  rights  therein  on  ac- 
count of  Corfeitare  under  tbe  statute  thai, 
whether  the  selsare  of  the  UquOT  was  legal 
or  iUesaW  or  what  ^alntUfs  did  with  It  ttiere* 
after,  tx  what  the  court  orders  done  with  it. 
Is  (tf  no  concern  to  defendants,  because  they 
have  no  [tropert;  rl^ts  ther^  But  it  Is 
only  tn  the  event  that  the  ei^enee  warrants 
a  finding  that  the  facta  necessary  to  consti- 
tute a  forfeiture  are  true  that  tbe  property 
rlghta  in  die  liquor  are  forfeited.  OSierefore, 
tax  the  trial  of  this  Issue,  plaintiffs  have  the 
burden  of  proving  from  all  tbe  evidence  in  tbe 
case  the  allegations  of  forfeiture.  If  de- 
fendants' pr<qpert7  righto  are  forfeited,  then 
they  have  no  further  interest  in  tbe  liquor, 
and  all  other  questlous,  except  forfeiture^ 
are  immaterial. 

[I,  I]  If  ihecaaels  coosvwted  into  and  tried 
aa  a  r^levtn  suit  wltbont  reftwrnlng  the 
{headings,  thai  Dnncaa  and  NoMe  diouM  be 
treated  as  plalntlfh,  and  Duncan's  answer 
and  Noble^s  affidavit  sfaould  be  treated  as 
eomplalnta  In  replevin.  Plalntifni  In  that 
event,  diovld  be  treated  as  defendants,  and 
the  eemplalnt  should  be  treated  as  an  answer 
In  r^levln,  and  tbe  parties  would  be  entitled 
to  a  jury  trial  as  in  any  replevin  suit  In 
the  trial  of  such  an  Issue,  If  the  whole  evi- 
dence warrants-  a  finding  of  fact  that  plain- 
tiffs* property  rights  have  been  forfeited  by 
the  statute,  they  csannot  recover  in  replevin 
because  tbey  have  no  title  and  right  of  poe- 
■esfllon;  they  must  recover  upon  the  strength 
of  tbeir  own  title,  and  not  upon  tbe  weakness 
of  defendants*  title.  The  defense  of  forfei- 
ture of  title  raised  in  such  a  case  would  be 
a  good  defense  In  reideyln. 

[7]  If  the  evidence  on  the  trial  shows  the 
Uqnor  was  placed  in  a  room  in  Duncan's  pri- 
vate residence  (prior  to  tbe  time  the  act  went 
into  effect,  and  was  there  wben  U  went  Into 
effect),  no  part  of  which  was  in  connection 
with  or  used  as  a  store,  shop,  hot^,  boarding 
house,  rooming  bouse,  or  place  of  public  re- 
sort, th*en,  on  acconnt  of  the  exception  men- 
tioned in  tbe  statute,  it  cannot  be  said  tbat 
the  amount  was  prima  facie  evidence  under 
the  statute  that  it  was  kept  or  nsed  for  the 
purpose  of  violating  the  statute.  • 

[t]  Because  Noble  did  not  have  the  122 
bottles  of  tlguor  taken  from  his  buggy  label- 
ed "This  package  contains  intoxicating  Uq- 
nor" did  not,  under  the  circumstances  of  this 
case,  work  a  forfeiture  under  the  statute  of 
whatever  title  he  had  In  the  liquor. 

Reversed. 

BAILEY,      not  participating. 
TELLEB  and  ALLEN,  JJ.,  agree  In  the 
ooodusloa  of  reversal  only. 


HIGHLBT  T.  PEOPLE.    (Now  9016.) 
(Supreme  Court  of  Colorado.    Jan.  6,  1919.) 

1.  CUHUfAK  Law  •a>780(ll)— -Rbabonablb 
DocttT— Ikbiscotiohs. 

An  Instruction  regarding  reasonaUe  doubt, 
faidudlng:  "You  have  no  right  to  disbelieve  as 
Jurors  if  you  believe  as  meu.  Year,  oath  im- 
poses on  you  no  obligatioo  to  doubt  where  no 
doubt  would  exist  It  no  oath  had  been  adminis- 
tered"—was  erroneous. 

2.  CxaaisAx.  Law  ^sa&BSt-Jvnom*  Pbbsohai. 

KHOWXJBnfflE. 

A  lad^  ol  evidence  to  prove  guilt  cannot  be 
supplied  by  what  a  Juror  knows  or  believes  re- 
gardless of  bis  oath;  lie  being  required  to  base 
bis  verdict  solely  upcm  the  evidence  and  the 
law  as  given  him  by  the  court. 

3.  InOIOTUENT   AND   Infobmation  «=»86(8) 
—Puck  or  Obtgnse. 

An  information  for  carrying  Intoxicating  liq- 
uors into  the  state  for  the  purpose  of  deliver- 
ing same  for  unlawful  purposes  which  stated 
"that  at  tbe  county  of  Larimer  noA  State  of 
Colorado"  was  sufSdwt  without  aU^iog  the 
particular  place  in  the  county. 

4.  Indictuent  Ann  InroauATioif  4=»110(31) 
— Stattttobt  Lanouaqb. 

An  information  practically  in  tbe  language 
of  tbe  statute,  dnrglng  tbxt  IntozleatiDg  liq- 
uon  were  eanled  tato  the  state  fmr  the.  pur- 
pose of  delivering  the  same  within  tbe  rtate  for 
unlawful  purposes,  etc.,  sufficiently  stated  the 
purpose  for  which  carried. 

6.  INDICTMEHT  AHO  IlTFOSMATION  «=9ll0(31) 
— StATUTOBT  liANOUAeB. 
An  information  for  carryinff  lotoxicating 
llgnor  Into  the  stat^  for  purpose  of  deliverins 
within  state  for  unlawful  purposes,  practically 
in  language  of  the  statute,  need  not  show  that 
liquw  was  deUvered,  nw  person  to  whim  it  was 
to  be  delivered,  nor  tbe  exact  place  of  delivery 
within  the  county,  under  (^Qst  art  2,  i  16, 
and  Bev.  St  1908;  |  1950. 

White,  Teller,  and  Allen.  JJ^  dissenting  in 
part. 

En  Banc. 

Error  to  lArtmer  County  Coort;  EVed  W. 
Stover.  Judge. 

Walter  Hlghley  was  .convicted  of  carrying 
intoxicating  Uqnors  into  tbe  state  for  the 
purpose  (tf  delivering  them  within  the  state 
for  unlawful  purposes,  and  he  brings  error, 
Beversed  bbA  remanded. 

L.  D.  Thomason,  of  Ft  Collin^i,  for  plain- 
tiff in  error. 

Leslie  E.  Hubbard,  Atty.  Gen.,  and  Balph 
E.  O.  Eerwln,  Asst.  Atty.  Gen.,  for  the  Peo- 
ple. 

HILL,  O.  J.  [1]  The  plaintiff  In  error 
was  convicted  of  carrying  Intoxicating  liq- 
uors Into  this  state  for  the  purpose  of  dellv- 
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erlnp  same  within  the  state  for  unlawful 
purposes.  Numerons  errors-  are  urged.  The 
InstmctioD  given  which  requires  serious  con- 
sideration is  No.  6,  pertaining  to  a  reason- 
able doubt.  It  does  not  follow  any  form 
heretofore  approved  by  this  court  It  in- 
cludes the  following: 

"You  bare  no  right  to  disbelieve  as  Jurors  it 
you  believe  as  men.  Tour  oatb  imposes  on  you 
no  obligation  to  doubt  where  no  doubt  would 
exist  If  no  oath  had  been  admii^stered." 

Thlfl  iuBtructioD  was  given  on  &£ay  20, 
1916.  In  SarUsbin  t.  People,  66  Colo.  8S0, 
188  Paa  26.  decided  in  January,  1814,  three 
memban  of  this  court  oondemned  this  lan- 
guage, two  others  not  oonatdoing  It,  one 
member  not  partldpatlng,  wbidi  left  only 
(me  who  gave  It  approval  In  IiIb  dlBsenUng 
f^ilnloik  It  Is  tme  that  quite  similar  lan- 
guage was  reascmed  out  aa  barmlesB  upon 
account  of  tbs  other  laogqnge  vaed  la  Mo- 
Quaaxy  People,  48  Goto.  3:14, 110  Pac: 
21  Ann.  Obs.  500,  but  It  was  not  commended 
tai  that  eae&  Tta  same  reaaonliv,  with  a 
c<Hidemnatloii  of  the  language  naedf  win  be 
found  in  Poster  r.  People,  66  Oolo.  462,  139 
Paa  10,  decided  In  Jannaiy,  1914.  The 
giving  of  this  kind  of  an  InetmctlDn  was 
condemned  In  Yan  Wyk  People^  45  Colo. 
1,  99  Pa&  1009,  decided  ftt  the  September, 
1906,  term,  wh^eln  it  was  suggested  tba^ 
as  tlds  court.  In  Mlnlch  t.  Peoidek  8  Ootok 
44<^  9  Pac.  4,  had  approved  a  particular  form 
ctmcemlng  reasonaUe  doubt,  it  would  recom- 
mend  Its  use  without  further  change.  It 
might  also  be  observed  that  In  the  Tan  Wyk 
Case  the  Instruction  amsldered  Included: 

"You  are  not  at  liberty  to  disbelieve  as  Jurors 
If^  from  all  f^k  evidence,  yon  believe  as  men." 

The  words  "from  all  the  evidence"  are 
omitted  from  the  instruction  under  consid- 
eration. omlssioQ  is  one  of  the  com- 
plaints here.  Regardless  of  pttst  condem- 
nations of  such  iastmctiens  and  recommen- 
dations that  they  be  discontinued,  the  prac- 
tice apparently  has  been,  by  some  of  the 
district  attorneys  and  trial  courts,  to  ig- 
nore the  recommendations  of  this  court  con- 
cerning It,  evidently  because  It  has  been  pos- 
sible, in  some  cases,  to  reasm  out  that  it 
was  harmless  error  npon  aeeonnt  of  other 
language  tised. 

[2]  The  questltm  whidi  now  presents  It- 
self is :  Shall  we  Ignore  onr  repeated  con- 
demnation of  this  language  and  our  previous 
suggestions  that  Its  use  be  discontinued  and 
try  again  to  reason  out  that  the  use  of  It 
Is  harmless  error,  even  where,  as  here,  the 
instrnctlon  goes  farther  than  any  given  In 
the  past.  In  Soblnsrai  v.  State.  18  Wyo.  217, 
106  Pac.  24,  the  Judgment  was  reversed  for 
the  giving  of  this  Instruction.  The  same 
Instruction,  whwe  it  contained  the  language 
"from  all  the  evidence,"  was  condemned  In 
People  T.  Johnson,  140  N.  X.  m  86  N.  & 


601,  Slbenr  r.  State,  188  Ihd.  6T7.  38  N.  £. 
681.  and  Cross  v.  State,  182  tnd.  65,  31  N. 
B.  47S.  The  criticism  which  we  offer  to  It 
with  the  words  "from  the  evidence"  (Knitted 
is  that  it  tells  eadi  Juror  that  he  Is  not  at 
liberty  to  dM>elieve  as  a  Juror  U  he  believes 
as  a  man.  A  Juror  might  thus  construe  It 
as  meaning  that,  it  as  ft  man  and  dtlsen. 
from  sources  outside  ttie  record,  he  believes 
the  defendant  guilty,  or  if  that  is  his  bdief 
baaed  on  ontdde  knowledge,  or  otherwise, 
then  it  was  his  duty  to  convict,  evai  thou^ 
under  oath  as  a  Juror  from  the  evidence  be 
would  not  be  thus  Justlfled.  As  said  by  the 
Wyoming  court: 

"A  lack  of  evidence  to  prove  such  guilt  can- 
not be  supplied  by  what  a  juror  knows  or  be- 
lieves regardless  of  bis  oath.  Under  our  proce- 
dure he  is  required  to  base  his  verdict  solely  up- 
on the  evldenoe  and  the  law  as  given  him  by  the 
oonrt" 

^nils  rale  «niUes  In  tUs  Jarlsdlctkm.  The 
defendant,  in  the  common  parlance  of  the 
street,  was  charged  with  what  Is  known  as 
being  a  boodener.  In  a  elt7  the  size  of  Ft 
Collins  the  entire  comnmalty  might  believe 
as  mea  that  he  was  guilty  of  the  crime 
dtiarged.  They  mi^t  base  that  bdlef  niKm 
sundry  matters  not  dlsdoeed  by  the  record, 
even  though  there  was  no  sabetantlal  testi- 
mony to  convict,  and  when  told  that  Oiey 
had  no  rigiit  to  dlsbeUere  aa  Jnrors  where 
they  believed  as  men  is  to  convey  to  them 
the  impression  that  they  had  a  rli^t  to  cou- 
viet  the  defendant  becanee  thegr  bettered  as 
mea  that  he  waa  guilty,  althoai^  as  Jurors, 
when  compelled  to  base  their  finding  on  the 
evidence,  Uiey  would  not  be  JusQfled  In  ar- 
riving at  -audi  a  conclusion.  Tbie  cases  of 
Spies  et  al.  t.  People^  122  Hi.  1, 12  M.  B.  866, 
17  N.  BL  898.  8  Am.  St  Rep.  820.  Davis  t. 
State,  61  Neb.  801,  70  N.  W.  084,  and  Bartley 
V.  Stat^  68  Neb.  810,  73  N.  W.  744,  are  not 
applicable  to  this  portion  of  the  instruction 
under  consideration,  for  the  reason  that  in 
each  of  those  instructions  the  words  "if  from 
all  tiie  evidence^'  were  Inserted.  In  the  Ne- 
braiAa  cases  the  language  reads:  . 

"Ton  are  not  at  liberty  to  dlsbeUeve  as  Jur- 
ors If,  from  the  evidence,  yon  belfeve  as  men.** 

In  ttw  Spies  Case,  the  langni^  used  reads: 

"You  are  not  at  liberty  to  disbelieve  as  Jorois 
it  from  the  evidence,  you  believe  as  men.** 

We  ml^t  also  suggest,  aa  waa  pcdnted  ont 
by  the  Wyoming  court  that  In  Illinois  0ie  tn- 
stractlons  to  the  Jvry  are  adTtsary  only ;  tin 
Jury  renmln  the  Judges  at  ttie  law  and  the 
facts.  See  11  E^icya  PI.  ft  Pr.  67,  88,  and 
cases  there  dted.  Such  Is  not  the  case  here^ 
for  which  reason  an  Instmetkni  mlgbt  be 
reasoned  ont  there  as  harmless  when  we 
would  not  be  justlfled  in  reaching  the  same 
omdoskn  here.  The  giving  of  tblp  instroo- 
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tlOD  was  prajudldal  «rror.  VbiM  noenltetM 
a  reversal  of  tbe  Judgmedrt 
•  In  Tlew  of  a  new  trial,  one  otber  al- 
lied error  should  be  ODnalderad.  It  Is  claim- 
ed that  tbe  intornmtUHi  Is  defective,  and.  up- 
on defendant's  motion,  should  have  been 
quashed  tor  the  alleged  reasons:  First,  that 
it  faOa  to  state  the  place  within  this  state  to 
which  the  UqaoTs  were  carried ;  second,  that 
It  ftiils  to  state  that  the  liquors  were  carried 
into  Larimer  county;  third,  that  It  falls  to 
state  any  particular  place  or  point  In  Larimer 
county  to  which  the  liquors  were  carried; 
fourth,  that  it  fails  to  state  the  particular 
purpose  for  which  they  were  carried;  fifth, 
that  it  falls  to  state  the  particular  place 
where  they  were  delivered ;  and,  sixth,  that  It 
falls  to  slate  the  particular  purpose  for 
which  they  were  to  be  delivered.  The  infor- 
mation states  "that  at  the  county  of  Larimer 
and  state  of  Oblorado."  This  disposes  of  ob- 
jections 1  and  2.  It  further  states  that  In- 
toxicating liquors,  to  viit.  beer,  was  carried 
into  Oils  state  for  the  purpose  of  delivering 
the  same  within  tbe  state  for  unlawful  pur- 
poses, contrary  to  the  form  of  the  statute, 
etc  This  disposes  of  objections  4  and  6. 
-It  does  not  state  any  particular  place  in  l4.rl- 
mer  county  to  which  it  was  carrledt  or 
the  partictilar  place  in  that  county  where  It 
was  delivered.  For  these  reasoiu,  it  is  urged 
that  It  tBA\a  to  Inform  Che  defendant  of  the 
liatttte  and  cause  of  the  accusations  against 
him  as  required  by  section  16,  art  2,  of  the 
Constitution.  We  cannot  agree  with  this 
c(Hitentl(Hi.  Tbe  tnformatioai  is  practically 
within  the  language  of  the  statute.  Section 
1950,  Bevised  Statutes  1906.  declares  that 
erety  Indictment  <tf  a  grand  Jury  shall  be 
deemed  snfQciently  technical  and  correct 
whl<A  states  tbe  offense  in  the  terms  and  lan- 
guage of  t3w  Criminal  Coda.  By  a  latw  act 
flUs  section  apices  to  tnfonnatioBs.  It  was 
Intended  to  mean  something  more  than  a  rec- 
ognition of  fbie  gBoeral  ndo  then  In  fluwe, 
othenrlae  tliere  was  no  naoasrity  for  Its  paa* 
sagSk  benOB^  If  «a  are  toglTe  atiy  elKect  to  It, 
we  must  aoc9t  It  as  meanliis  wliat  It  najn, 
RBd  apiply  It  to  all  InfomiathnM  ote^  where 
In  so  d(ring  It  fliUa  to  gire  Out  defiendant  the 
nature  and  cause  of  tbe  accusatkm  as  required 
by  tbe  Ctmstltntion.  In  our  ofdnUm.  tills  In- 
formation gives  to  0ie  defendant  this  knowl- 
edge. 

In  Langan  t.  Feoide;  82  .Cola  414,  76  Paa 
1048,  the  court  had  under  oenslderatlon  an 
act  ^olidUthiB  tte  sale  of  iBtoadeattaig  Uq- 
non  wittiln  Atc  miles  of  any  camp  ot2&  or 
more  men  engaged  tn  the  construction  or  re- 
pair of  ttaj  rallioad,  canal,  reservoir,  or  pub> 
lie  woric.  Tbe  Infionnatlon  charged  the  of- 
fense In  tbe  language  of  the  statote.  stating 
In  general  terms  ttiat  tbe  liquor  was  sold  on 
or  about  lAutdi  17,  1908.  in  tbe  county  of 
Gilpin  and  state  of  Colorado.  Tbe  place  of 
sale  is  not  otherwise  stated,  nor  la  the  name 

iTTP^-ea 


of  the  person  to  whom  the  Uqnor  is  alleged 
to  have  been  wM.  It  was  hdd  that,  as  the 
gravamen  of  the  ofrense  charged  was  a  sale 
made  to  a  person  belonging  to  a  protected  or 
prohibited  class,  the  name  of  the  purchaser 
is  not  matartal.  It  was  also  held  that  the 
failure  to  state  the  name  of  the  grading  camp 
was  not  a  fatal  nror  which  required  the  re* 
versal  ot  the  cause;  that  the  scheme  of  the 
statute  was  to  prohibit  generally  the  sale  of 
Intoxicating  Uquora  within  Ave  miles  of  a 
grading  camp;  that,  while  it  Included  certain 
exemptions  in  its  pn^kUtltiw.  it  was  not  nec- 
essary to  allege  timt  the  defendant  was  not 
of  the  exempted  class.  This  reasoning  ap- 
plies to  the  statute  under  omslderatlon ;  one 
at  Its  objects  Is  to  prohlUt  any  ooa  from 
carrying  Intoxicating  liquors  Into  this  state 
for  tbe  purpose  of  delivering  the  same  to  any 
person,  company,  or  corporation  within  this 
state,  except  for  lawfol  purposes.  In  such 
(Arcumstances,  we  see  no  reason  why  the  lu- 
formatlon  should  go  beyond  tbe  language  of 
tbe  act  The  gravamen  of  the  otfoise  charg- 
ed Is  the  carrying  of  the  Intoxicatliv  liquors, 
to  wit  beer,  into  the  state  for  the  purpose 
of  delivering  same  within  this  state  for  un- 
lawful purposes.  Tbe  liquors  need  not  be 
delivered  In  order  to  ctmstltate  tbe  crime,  but 
must  be  brought  Into  the  state  fw  that  pur- 
pose, hence,  under  tbe  ruUng  in  tbe  former 
case,  the  iwrson  to  whom  they  were  to  be  de- 
livered Is  immaterial,  likewise  the  exact  place 
of  carriage  into  the  state  is  immaterial.  It 
is  alleged  to  have  been  In  Larimer  county. 
Tliat  is  suffld^t 

Tbe  case  of  Fehringer  t.  People,  09  Ccdo. 
S,  147  Pac.  861.  presents  a  dlCTerent  state  of 
flict&  Tbe  defendant  was  a  drngglst  Tbe 
act  (taws  1907,  ]>.  49(9  under  cfuuideratlini 
provided  a  adbeme  whtfeby  an^  etty,.  town, 
ward,  district,  or  precinct  In  the  state  ndgtat 
beonne  antl-salow  territory.  Section  10 
made  It  unlawful  to  sell  liquors  In  sn^h  ter- 
ritory, except  as  provided  in  the  act  Sectiim 
14  pttmlte  llcenaed  pbaimadste  to  sell,  such 
liqima  for  medicinal  purposes  upon  written 
prescription  at  a  physician,  and  section  15 
makes  tile  defOidant  llaUe  If  any  unlawful 
sale  was  madOb  by  btansdil  or  otherwise,  el- 
ttier  as  principal,  deik,  or  semuit,  directly 
or  Indirectly,  contrary  to  tbe  pnrlalons  of  the 
act,  etc.  It  pTovldea  a  greater  ptmishment^ 
for  the  second  offense.  In  such  drcnmstanc- 
ea  It  was  hdd  tiiat  tbe  general  and  Incompre- 
henstve  language  of  tiie  diarge  gave  tbe  de- 
fendant but  little  knowledge  of  the  particular 
case  against  him,  which  tbe  prosecution  ex- 
pected to  entebHab  by  proof,  and  that  tn  pre- 
paring bis  defoise,  based  upon  such  charge 
ahme,  bo  bad  nothli^  but  conjecture  to  guide 
him.  It  was  further  pointed  out  that  as  the 
statute  expressly  autborlzes  tbe  sale  of  In- 
toxicating liquors  within  anti-ealoon  territory 
by  lioKUKd  druggists  on  prescription,  this  fur* 
nlshed  an  additional  reason  why  it  was  es- 
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sendBl  to  pracOcBDy  Ideotuy  fbe  alleged 
crime;  tliat,  u  tbe  defendant  was  a  licensed 
pharmacist,  aad  by  the  production  ot  a  pre- 
scription from  a  physician  up<m  which  the 
sale  was  made^  he  could  secure  Immanlty 
against  any  gronndless  prosecutlott,  but  how 
coQld  he  know  what  prescription  to  produce 
unless  famished  the  name  of  the  purchaser? 

In  StarglB  t.  State,  2  Okl.  Or.  37S,  102  Fae 
S7,  the  opinion  states  that  the  defendant  was 
coDTicted  nnder  an  InformatUm  charging  him 
with  traoaportlng  and  conveying  intoxicatlDg 
liquors  f  rcHD  4me  place  in  the  state  to  anoth- 
er place  In  the  state,  but  not  designating  sndi 
places.  In  such  a  case.  It  might  properly 
come  nnder  the  ruling  announced  in  F^rlng- 
er  t.  People,  supra,  as  well  as  the  mandate 
In  onr  Constitution  that  tbe  defendant  be  In- 
formed of  the  nature  and  cause  of  the  ac- 
cosatifm.  Sudi  Is  not  the  case  here,  but,  to 
the  contrary,  the  language  used  notified  the 
jd^endant  that  be  Is  charged  with  bringing 
liquors  from  wtthont  the  state  to  within  the 
state  and  within  the  county  of  Larimer,  etc., 
at  a  certain  time  for  unlawful  purposes. 
This  was  sufficient  to  advise  him  of  the  ex- 
act crime  charged.  The  reaaenlng  In  People 
T.  Williams,  61  Colo.  11,  168  Pac.  823.  also 
tends  to  sustain  this  ctmcluslon. 

For  the  reasons  stated,  the  Judgment  wlU 
be  reversed,  and  tbe  cause  remanded  for  a 
new  trial. 

Berersed  and  remanded. 

WHITB  and  TELLER,  J3.,  concur  In  the 
reversal  for  the  reasons  glv^  but  dissent 
from  the  eoncinsLui  Uiat  the  InftHiuitlon  is 
sufficient. 

ALLEN.  J.,  dissents  to  the  reversal  of  the 
flie  Judgment  for  tbe  reaaws  given,  but  con- 
curs in  the  conclusion  that  tbe  information  Is 
snflBkdent. 


AMERICAN  CENTRAL  INS.  CO.  T.  BH&- 
UOH.    (Na  0246.) 

ifittpttUM  Court  of  Colorado.  Jan.  9, 1010.) 

1.  INSUBANCB  «=S>ee8(l)— FIBC  IlTBDBaHOI— 
SlON&TUSK  TO  MORTOAIW  PLAUgl  '  OarAOI- 
TT— QDKSTIOH  OF  PACT. 

In  action  against  fire  lninr»'  nnder  mort- 
gage clause  of  policy  providing  low  should  be 
payable  to  creditors  of  insured  through  trust- 
tee  as  interest  might  appear,  whether  trustee 
affixed  signature  to  reliDqoishment  as  acknowl- 
edgment of  and  consent  to  cancellation  at  what- 
ever rights  he'might  have,  or  whether  he  signed 
only  as  witness  to  stgnatore  of  iasnred,  Md  for 
jmy. 

2.  TbIAL  «S=>1M(11)  —  TTfSTBTTOTIOir  —  TAK- 
ING QuBsnoK  noM  Jobt. 

In  action  against  firs  Insurer  under  mort- 
gage danse  of  ptdley.  instrncttoiifceMerreneens 
ai  taking  from  Jury  qneatiaa  oi  ttftrndtj  in 


lAldi  tmstie  alanad  faUnqnlAnuBt  of  ri|^ 
nnder  mortgage  dansik 

8.  Appeal  and  Ebbos  ^»1064(2>  —  Habh- 
LEss  EnaoB— InsTBQonoNs. 
In  action  against  fire  insurer  under  mort- 
gage clause  of  policy,  an  instmction  on  capacity 
in  which  trnstae  algiiad  rrilnqnishmwt  of  ri^ts 
under  .mortpv*  daone  Invading  province  ftf 
Jury  Md  iwejodidal*  there  bdng  stnu^  con- 
flicting evidence  on  tlu  point. 

Emv  to  District  Court,  OU7  and  Cmmty  of 
Denver;  John  A.  Perry,  Judge. 

Action  l>y  8.  lEairlicfa,  Individually  and  as 
trustee  for  the  creditors  of  A.  M.  Russell, 
against  the  American  Oentral  Insurance  Com- 
pany. To  review  Judgment  for  plaintiff,  de- 
fendant brings  error.  Berersed  and  remand- 
ed, with  directions. 

Sylveetor  G.  WtlUama,  of  Denver,  for  plain- 
tiff in  error. 

William  H.  Dldcson.  of  Denver,  for  dafead- 
ant  in  error. 

BAILET,  J.  lAis  cause  Is  here  on  wilt  of 
error  to  review  a  Jndgmoit  against  plaintiff 
in  error,  the  Amulcan  Central  Insurance 
Company,  for  92,060.70,  daimed  to  be  dne 
under  a  mortgage  clause  attacbed  to  a  poUcy 
of  Are  Insurance  Issued  by  tttat  company. 
One  A.  M.  RusseU  Is  beneficiary  under  the 
policy,  and  the  mortgage  clause  provides 
that— 

"Loss  or  damage^  If  any,  mder  this  policy 
shall  be  payable  to  creditors,  8.  Ehrllch,  mwt- 
gagee  (or  trustee)  as  Interest  may  aiq^r.'* 

The  right  Is  reserved  by  the  company  to 
cancel  the  policy  at  any  time  as  provided  by 
Its  terms ;  and  provides  also  that  in  the  event 
of  m<Ai  cancelation  the  policy  shall  ccmtiane 
In  force  fbr  the  benefit  (miy  at  the  morteges 
(or  trustee)  for  ten  daya  after  aotlee  t»  sudi 
persons.  The  word  "creditors"  was  typewrit- 
ten In  a  Mank  9ac«  left  toe  tbe  parpose^  and 
the  name  "8.  BbrMd^  foUovlnK  It  «u  writ- 
ten in  with  a  pen. 

The  goods  covered  by  the  Insurance  wece 
tn  a  bnildlng  abont  to  be  opened  Bnssdl  as 
a  general  store,  In  £>aUiftrt,  Taxaa.  Bhrildi 
is  a  resident  and  oltlien  of  Denrar,  Obkmdo. 
The  poUey  was  issued  br  local  agentB  of  the 
oHnpeny  at  Dalhart  on  February  25.  1016. 
Fonr  day*  later  It  was  canneUed  by  tbe  sen- 
enl  agents  of  tHe  ewqpany.  and  th»  praolui^ 
less  thiiloii  Bevvii  easts  to  eorer  taumnnee  for 
four  days,  was  rrtumed  to  Busasll.  At  the 
time  oC  the  letam  of  Uie  pnmlnm  Buaidi 
algned  tbe  following  itilnanldiment: 

TAniaiy  20,  iei& 

"1,  A.  M.  Russdl,  do  hereby  rrtlnquldi  say 
right  sad  title  to  any  IntereM;  «r  dalm  on  a  fist 
inoraaee  peHey  isaoed  by  His  Aacrkan  Oee- 
tial  Insvianoe  Company  a<  St.  iMdtt  Ho.  Bali 
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policy  stdnda  (ianefelled.  Suae  bcteg  P(illc7  No. 
4002.   lBni«a  bj  the  Dtlhart  aiancj. 

"A.  M.  BiumU.  lumred." 

Somewhat  to  tbtf  left  <tf  the  algDatore  of 
Bussell  appears  the  name  "8.  Ehrlidbi,**  and 
below  It,  opposite  the  word  "Wltnesseth,"  Is 
the  name,  "3.  D.  Meier,"  one  of  the  local 
agents  of  the  company.  It  appears  that  the 
poUcT  was  not  sarraidered  at  that  time  for 
the  reason  that  It  had  bem  delivered  to  Bhr- 
Mch,  and  BOit  by  him  to  Denver. 

-Eleht  days  after  this  cancellatloa  the  goods 
covered  by  the  policy  were  destroyed  by  flra 
Shrllch  claimed  compensation  under  the 
mortgage  clause  upon  the  Qieoiy  that  under 
It  he  had  an  Insarable  interest  which  would 
be  protected  for  ten  days  after  caficellatkn  of 
the  policy.  The  con^any  denied  liability, 
whereupon  suit  was  brought  and  Ehrllch  se- 
cured judgment  as  above  stated.  In  this 
opinion  the  parties  will  be  designated  as  they 
were  In  the  trial  court 

[1, 2]  A  number  of  errors  have  been  asrign- 
ed  by  deffflidant ;  but  in  dl^x>slng  of  this 
case  It  will  be  necessary  to  consider  only 
those  relating  to  the  giving  of  Instroctlon 
"So.  6,  over  objection  of  defendant,  concern- 
ing the  r^lnqnishment  or  cancellation  of  the 
pollgy,  as  set  out  supra.  It  is  urged,  and 
there  Is  testluMHiy  to  support  the  daim,  that 
Ebrlltih  affixed  his  signature  to  the  rriln- 
qnishment  as  an  achnowledgDient  of  and  cm- 
sent  to  the  cano^atl<n  of  wluite>rer  rights 
he  might  harve  under  the  mortgage  dau8& 
OPbls  Is  disputed  1^  Ebriloh,  who  testified 
that  he  ^gned  It  only  as  a  witness  to  the 
signature  of  Russell,  the  beo^elaiy* 
therefore  was  a  tpiestlon,  and  an  important 
question,  of  fact  for  detonnlnaUoo  by  the 
jury  under  proper  Instructions.  The  Instmc- 
tl(m  covering  this  point  was  as  follows: 

»  "The  poliCT  of  insurance  in  this  case  could 
not  be  cancelled  in  so  far  as  the  intercBts  of  the 
plaintiff  are  concerned,  except  by  the  actual 
consent  of  the  plaintiff  to  Bncb  cancellation. 
In  order  to  estabtiih  audi  actual  omsmt,  it  was 
not  neeessary  the  poHey  should  actually  he 
surrendered,  or  should  actually  be  marked  'can- 
celled,' and  it  will  suffice  to  establish  such  ac- 
tval  CHDceUation  if  it  i^pean  that  whea  the 
releaae  was  signed  by  Kossell,  and  witnessed  by 
Ehrlich  and  Meier,  It  was  tmderstood  and  agreed 
by  and  between  the  company,  represented  by 
ite  agents,  and  also  by  the  plaintiff,  that  the 
plaintiff  actually  absented  that  audi  release 
ahonld  operate  not  only  as  a  rdease  <tf  the  In- 
terests of  Knssdl  In  th«  policy,  but  alao  of  Us, 
tbs  plaiBtiff's,  fattarests  in  that  pfiUcy  as  weU." 

This  instruction  takes  from  the  jury  the 

question  ct  the  capacity  la  whtdi  plalnttS 
affixed  his  signature  to  the  rdeese,  hs  it 
states  affirmatively  Qiat  he  signed  It  as  a  wit- 
ness to  the  signature  ol  Russell.  This  was 
one  of  the  vital  £Rcta  whidb  the  Jnry^  should 
.  have  bsen  left  to  determine  for  Itsell  The 


rale  as  to  Invtrvetlons  oovering  controverted 
facte  is  stated  in  15  R.  O.  U  788,  as  follows: 

**It  Is  a  general  rale  thiat  an  Instruction  which 
asanmes  as  true  the  existence  or  nonexistence  of 
any  material  fact  in  iaane  In  respect  to  which 
tiiere  Is  some  evidence  w  want  (kC  evidence,  in 
conflict  thumrlth,  dumld  not  be  gkrtn  either 
by  the  court  of  its  own  notUn,  or  at  the  re- 
guest  of  either  party,  for  the  Jury  is  the  only 
tribunal  passing  on  controverted  facts  in  courts 
of  law ;  and  until  the  yerdlct  Is  rendered  no 
mA  fact  is  established  or  shown  to  exist  Of 
the  right  of  the  trial  court  to  speak  of  facts 
as  MtabUsbed  in  charging  a  jury  It  has  been 
said  that  it  must  stop  where  in  any  reasonable 
view  <tf  the  evidence  there  is  rocnn  for  debate 
as  to  where  the  truth  lies.'* 

[9]  In  Oie  case  at  bar  the  question  of  the 
ri^lflcance  and  purpose  of  the  signature  of 
plaintiff  to  the  release  was  plainly  debatable, 
there  being  strongly  conflicting  testimony  on 
this  point,  and  the  giving  of  the  Instruction 
complained  ct  was  manifestly  wrong  and 
prejndlciaL  Tbia  Judgment  will  tberefdre  be 
reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Judgment  reversed  and  cause  remanded 
with  dlrectlona 

HUJa  (X  J.,  and  AliLBN,  J.,  ooncnr. 


NATIONAL  FT7EL  CO.  v.  McNDLTT. 
(No.  8943.) 

(SvprssM  Ooort  vt  Oolorade.  Jan.  ^  191&) 
1.  AfpKai.  Ann  Bbbob  ^s»1002--Bi!TIXW— 

CONCLirSIVEEIKSB  OT  TKBDlCIT-GoinUOTXHO 

BvimcRox. 

Where  there  was  a'  sharp  conflict  tn  the 
testimony  as  to  whetbw  tiie  report  of  as  acci- 
dent introduced  by  defendant  was  a  verbatim 
statement  of  plaintiff  shortly  after  the  accident 
the  verdict  of  Jury  wHl  not  be  reviewed. 

%  BvnmraK  <I=9»S13C11)— SuBracTsoFEzpiBT 
TtatnionT— SAirBiT  or  Bfnra  aivd  Maohitt- 

In  an  action  by  servant  for  tn^rles  receiv- 
ed while  operating  a  car  In  a  ooal  mfaie,  the 
testimony  oi  an  expert  coal  miner  was  admissible 
<m  the  qntstion  of  whether  the  servamt  was  fur- 
nished a  rsasonshly  ss/e  place  to  work. 

8.  AncAn  Atn>  Bmon  <=»281<^— Rnvixw— 
NtusosiTi  or  SpncDTO  OnnonoN  Beuw. 
An  assignment  questioning  the  admissibility 
of  9xpvt  testimony  as.  <9inlon  evidence  need 
not  be  reviewed  upon  aj^ieal,  when  the  only 
objection  made  below  was  that  the  witness  was 
not  QuaUfied. 

4.  Appeu.  AMU  IDbbob  «s»882(W— Invxikd 
Ekion— Bvimras. . 
Altkoocfa  eonaftderable  latitude  wss  psr- 
mitted  pi*¥fff  in  croee-examinatioa  aa  to  oon- 
ditimi  of  coal  mine  wbere  hs  was  injured  and 
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not  oomplaiii.  whore,  it  wont  into  th«  nme  mb- 
jectB  at  great  length,  oyer  objeeticm,  <»  direct 
examination. 

TUIer,  3^  AlmriMng, 

Ed  Banc 

Error  to  t>istrlct  Court,  Boulder  Coanty; 
Harry  9-  Olaas,  JuiUie. 

Action  ti7  Tbonuis  IC^Nnlty  agidnst  the 
Natl4»ial  Fuel  Oompany.  Judgment  for 
plaintiff,  and  defoidant  brings  error.  Af- 
firmed. 

Ralph  Hartaell,  of  Denrer,  for  ]^alntlff  In 

error. 

Blnn  &  Archibald,  of  Boulder,  and  Reed  A 
Steele.  John  Campbell,  and  Horace  N.  Haw- 
Una,  all  of  DenTor,  for  defendant  in  error. 

BAILOT,  J,  TbSM  Is  an  action  tor  damages 
cm  account  of  injuries  sustained  by  plaintiff 
Hhomas  McNulty  while  employed  in  a  ccwl 
mine  operated  by  tbe  defendant,  The  Nation- 
al Fuel  Company.  Damages  were  awarded 
in  the  sum  of  $1,900.00,  and  tbe  ctanpany  al- 
leging error,  brings  the  cause  here  for  re- 
view. 

Plaintiff  was  Injured  while  working  in  the 
coal  mine  of  tbe  defendant  as  a  mule  driver, 
conveying  coal  cars  from  the  mine  rooms 
along  an  entry  to  tbe  bottom  of  a  shaft  from 
which  the  coal  was  hauled  to  the  surface. 
The  negligence  complained  of  is  that  the  en- 
try was  insufficiently  lighted ;  tiiat  the  grade 
thereof  was  too  steep;  that  the  wooden  sand 
rails  along  the  track  on  the  curve  where 
plaintiff  was  Injured  were  Inadequate  to 
sutficfeDtly  check  the  speed  of  tbe  car  while 
rounding  tbe  curve;  that  the  frame  of  a 
door  through  which  the  track  passed,  and 
which  it  is  averred  occasioned  the  Injury, 
was  built  too  dose  to  the  rails  to  penult  of 
the  safe  passage  of  a  loaded  car;  and  that 
no  warning  of  these  extra  hazards  of  his  em- 
ploymrat  bad  been  given. 

[1]  It  appears  that  McNulty  was  an  ex- 
perienced driver,  and  as  such  had  been  em- 
ployed for  some  time  la  the  mine,  but  had 
never  before  hauled  cars  in  the  entry  in  ques- 
tion. Acccvdlnff  to  his  testimoey  be  ms  rid- 
ing on  tbe  front  end  of  a  loaded  ear  down 
the  entry  toward  the  abatt  .when,-  on  round- 
ing the  carve  near  the  doorway  In  question, 
the  car  t^tped  w  aooount  vt  eixoBSBivft  speed 
caused  by  the  steep  grade,  and  In  endeavor- 
ing to  restore  it  to  pn^er  position  tm  the 
rails  he  leaned  to  the  hl|9i  side  of  tbe  car 
and  was  stxudk  by  the  frame  of  tt»  itoot, 
thrown  from  tbe  oar  and  injured.  There 
were  no  witnesses  to  tbe  accident  Defend- 
ant presented  in  evidence  a  report  made  by 
an  officer  of  the  company  shortly  after  the  ac- 
cident, wtaldi  was  alleged  to  have  been  taken 
down  verbatim  from  the  statemoit  of  lAain- 


tUt  That  tUf  WM  dOM  Is  denied,  bat  as 
the  sharp  cmflict  In  testimony  emceming 
this  matter  was  settled  by  the  Jury  we  need 
give  the  subject  no  furtb^r  consideration. 

[2,  3]  The  errors  chiefly  relied  upon  by  de- 
fendant are  tbe  admission  of  certain  testi- 
mony as  expert  evidence;  and  also  the  ad- 
mlsdon  of  evidence  as  to  other  accidents  In 
the  mine.  One  witness  was  permitted  to  tes- 
tis over  obJectl<m  in  relation  to  conditions 
In  the  mine  at  tbe  time  and  place  of  the  ac- 
cident and  was  asked  an  hypothetical  ques- 
tion as  to  his  opinion  upon  whether,  under 
the  conditions  disclosed  by  tbe  evidence, 
the  entry  was  a  reasonably  safe  place  to 
work.  However,  at  the  time  the  objection 
was  made  to  this  line  of  testimony  the  ob- 
jection did  not  go  to  the  admission  of  su<A 
testimony  because  It  was  expert  testimony, 
but  because  the  witness  bad  not  qualified 
as  an  expert.  It  Is  now  contended  that  the 
question  Involved  matters  within  the  knowl- 
edge of  the  average  man,  and  that  the  an- 
swers thereto  were  nothing  more  than  opin- 
ion evidence.  The  witness  was  exhaustively 
qnestloned  by  counsel  for  both  plaintiff  and 
defendant  and  upon  his  whole  testimony  It 
appears  that  he  was  fully  competent  to  testi- 
fy as  an  erpert. 

In  sui^rt  ot  tbe  contmtlon  that  plalntlfl 
attMnpted  to  prove  by  this  witness  mattws 
within  tbe  oomamn  observatltm  of  tbe  aver- 
age man,  defiendant  citea  Smugtfer-Unlon 
Hinmg  Ge.  V.  Brodsrii^  25  Colo.  16,  08 
Pac.  169,  n  Am.  8t  Bepi  10&  In  Uiat  caee 
It  was  baid  that  after  a  wltnees  taatlfles  to 
what  waa  the  right,  and  what  not  the  right, 
way  to  construct  a  stope  in  a  metal  mine, 
it  Is  rereisDile  mmxt  to  permit  oOier  miners  « 
to  state  in  answnr  to  an  hypothetical  ques- 
tion, wiuaier  tbe  locality  in  qneatlai  waa  or 
waa  not  a  reaacmably  safe  place  In  wbi(*  to 
work.  Ibat  ded^on  i>  not  an  authorl^, 
however,  tor  refoaing  admission  to  expwt 
testtmeor  In  a  proper  case.  In  U.  8.  Smelt- 
ing Co.  T.  Parry,  160  Fed.  MT,  at  page  41f^ 
92  C.  a  A.  ixn,  161,  the  court  In  dlscmwlng 
tbe  admission  of  expert  testimony,  said: 

"a%6  mstter  next  to  be  coosldeted  is  th«  ad- 
mission, over  the  defendant's  obJectlt»,  of  tes- 
timony a  practical  brick  mason  and  builder 
of  many  years'  experience  to  the  effect  that  a 
scaffold  constructed  and  supported  like  tbe  one 
in  questton  was  not  as  safe  as  those  osnally  pro- 
vided In  Uke  sitnatioiis,  bet  was  very  dangerons, 
because  die  wo^ht  oi  a  sum  upon  tbe  pre- 
Jeetfng  end  of  one  of  the  planks  was  sore  to 
make  It  tip.  The  objection  made  was,  not  Oat 
the  witoeos  was  not  qusllflod  to  speak  as  an  ex- 
pert, but  that  his  was  elicited  npon  a 
matter  which  it  was  the  province  of  tbe  Jury  to 
decide,  and  whldi  they  were  capable  of  deddins 
witlurat  such  testimony.  It  is  true  that  in 
trials  by  Jury  it  Is  tlieir  province  to  determine 
the  ultimate  facts,  and  that  the  general  rale  Is 
that  witnesses  are  permitted  to  testify  to  tbe 
prinaiy  facts  within  their  knowIediSb  bat  not 
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to  thttr  opisiou.  And  U  is  alio  true  tliat  thla 
has  at  times  led  to  the  statement  that  witnesses 
may  not  give  their  opinions  npon  tiie  ultimate 
facts  which  the  jury  are  to  decide,  because  that 
would  supplant  their  judgment  and  usurp  their 
province.  But  such  a  statement  ia  not  to  be 
taken  literally.  It  but  reflects  the  general  rnle. 
which  is  subject  to  important  qualifications, 
and  never  was  intended  to  close  any  reasonable 
avenoe  to  the  truth  in  the  investigation  of  qnes- 
tions  ol  tact  Besides,  the  tendency  of  modem 
dedskms  is  not  only  to  give  as  wide  a  scope  as 
is  reasonaUy  possible  to  tbe  investigation  «f 
such  questions,  but  also  to  accord  to  the  trial 
judge  a  certain  discretion  in  determining  what 
testimony  has  a  tendency  to  establish  the  ulti- 
mate facts,  and  to  disturb  his  decision  admit- 
ting testimony  of  that  character  only  when  it 
plainly  appears  that  the  testimony  Iiad  no  legit- 
imate bearing  upm  the  questions  at  issue  and 
was  calculated  to  prejudica  the  minds  of  the 
jurors.  *  *  *  nie  most  important  qualifica- 
tion of  the  general  rule  before  stated  is  that 
which  permits  a  witness  possessed  of  special 
training,  experience,  or  observation,  in  respect 
of  the  matter  under  investigation,  to  testify 
to  hie  opinion  when  it  will  tend  to  aid  the  jury 
in  reaching  a  correct  conclusion;  tbe  tme  test 
being,  not  the  total  dependence  of  the  jury  up- 
on sudi  testimony,  but  their  inability  to  judge 
for  themselves  as  well  as  is  the  witness.  A  ref- 
erence to  adjudicated  cases  will  show  the  extent 
of  this  quaUfication,  its  application  in  actual 
practice,  and  the  discretion  accorded  to  the 
trial  Judge  In  tiiat  regard." 

Continuing,  the  court  cites  with  approval 
Irom  tbe  following  cases,  anumg  (rthers: 
Transportation  Line  v.  Bope,  95  IT.  S.  207, 
24  U  Ed.  477t  Where  a  wltoesa  wu  permit- 
ted to  give  his  <vliUon  as  to  tiie  safety  of  a 
Chesapeake  Bay  tug  boat  to  tow  three  brats 
abreast  In  a  hl^  wind ;  OUa  Riyer  &  H.  K. 
Co,  V.  IjyoD.  a03  U.  S."MO,  27  Soil.  Gt.  145, 
SI  L.  Ed.  276k  where  railway  empl<v<8  were 
allowed  to  give  their  opinion  as  to  the  safe- 
ty of  a  boffer  at  the  end  of  a  spur  trade; 
Western  Coal  &  fiftning  Co.  t.  Borberidi,  04 
Fed.  329,  36  G.  C.  A.  364,  where  a  minor  was 
permitted  to  testis  as  to  his  <qplnion  of  the 
safety  of  a  room  in  a  coal  mine;  Chicago 
Omt  Weetem  Hy.  Co.  t.  Price,  97  Fed.  423, 
38  C  C.  A.  239,  where  a  locomotlre  engineer 
testified  that  a  rough  and  uneven  trade  had 
a  tendency  to  loosen  a  conpllng  and  so 
part  a  train.  Tbe  oplnitm  also  quotes  with 
approval  from  Taylor  t.  Town  of  Monroe, 
43  Conn.  36,  aa  follows: 

"Tlie  true  test  of  the  admisribllity  of  such 
test&Dony  is  not  whether  tiie  subjeet-ioatter  Is 
ewomon  or  ancommon.  or  whettier  many  pnsons 
«r  few  have  sMne  knowledge  of  Qie  matter;  but 
it  Is  whether  the  witnesses  offered  as  experts 
have  any  peculiar  knowledge  or  experience,  not 
•common  to  the  world  which  renders  their  opin- 
ions founded  on  such  knowledge  or  experience 
any  aid  to  the  court  or  the  jury  In  determining 
tb»  questions  at  Issus." 

In  Bmrletta  Coal  Co.  v.  Campbell.  211 
lU.  216,  71  N.  B.  863.  plalntllt  a  mule  drtr- 


er  In  a  coal  mine,  was  cmdied  while  driv- 
ing a  car  along  an  entry  of  the  mine.  The 
court  in  speaking  to  Vio  qoestlon  of  the  ad- 
missibility of  certain  testimony,  said: 

"Cert^  questions  were  asked  expert  miners 
as  to  whether,  in  their  judgment,  certain  con- 
ditions as  to  the  roadway  rendsred  It  safe  or 
otherwise,  and  it  Is  claimed  tUs  was  error,  as 
the  subject  was  one  within  the  common  observa- 
tion of  all  men.  We  cannot  say  such  was  the 
case.  The  roadways  and  entries  of  a  mine  and 
their  adaptability  to  the  use  intended  are  not 
matters  of  common  knowledge,  and  we  perceive 
no  error  in  admitting  tiie  character  of  evidence 
here  cAjected  to." 

In  Wilson  T.  Harnett^  32  Colo.  172,  75 
Fac.  S95,  the  general  rnle  and  the  excqitlon 
ia  set  ont  as  follows: 

"The  objsctlcm  now  made  that  It  was  a  ques- 
tion for  the  determination  of  the  jury  and  not 
for  the  witnesses,  is  not  wdl  taken,  for,  al> 
though  the  general  rule  is,  as  stated  by  coun- 
sel: That  no  witness  may  give  his  opinion  in 
answer  to  a  question  which  invsdes  the  province 
of  the  jury  to  determine  the  ultimate  facts  in 
the  case.*  the  exception  that  on  questions  of 
science  or  skill,  or  relating  to  some  art  or  trade, 
persons  instructed  therein  by  study  or  experi- 
ence may  give  thdr  opinion,  Is  universally  rec- 
ognised. *  *  *  In  Uie  case  of  BfcGonigfo  v. 
Cohn  [Kane],  20  Odo.  292  [88  Pac  867],  the 
conrt  held  that  the  oplnicms  of  men  who.  by 
study,  observation  or  experience,  have  beoome 
expert  with  respect  to  matters  not  of  common 
knowledge*  may  be  given  in  evidence  to  the 
jury." 

From  the  foregoing  it  appears  that  the 
admission  ot  the  teetlnicHv  of  the  witness 
as  an  expert  coal  miner  was  not  error.  In 
any  event  the  fact,  a»  already  indicated, 
that  DO  objection  was  made  at  the  trial  aa 
to  the  adnrissloii  of  this  testimony  because 
It  was  ofrinlon  evidence.  Is  an  additional 
reasm  for  not  distnrUng  the  verdict  nirao 
that  ground. 

[4]  Oth«r  asslgnmenta  of  wror  diiefly  ro- 
lled npon  were  tbe  admission  of  testimony 
in  relation  to  the  general  omdltlon  of  the 
mine,  the  oondttlon  tbe  particalar  entry 
where  the  accident  occorred,  and  the  happen- 
ing of  other  accidents  in  the  mine.  Although 
con^deraUe  laUtnde  was  permitted  coun- 
sel f<v  plaintlfF  in  cross  oamlaatlon  as  to 
these  several  matters,  it  aniears  that  the 
subject  bad  been  gmie  Into  at  great  length, 
over  obJectlMi,  on  direct  examination  by  the 
defense,  and  the  def^dant,  ther^ore,  can- 
not now  be  heard  to  cmniilfdn,  it  having 
made  os^tortonity  for  Uie  same  its  exam- 
ination of  witnesses  on  these  subjects  In 
chief.  There  are  numerous  other  assign- 
ments of  error,  whldi,  npon  foil  uamlna- 
tion,  we  deem  wlttioat  merlL 

Judgment  affirmed. 

TELLEB,  J„  dlssepta 
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In  n  HANSBN'S  WILI*.   (No.  8227.) 
(Supreme  .  Goart  of  Utah.   Oct  2S,  lftL&) 

1.  Wnx8  «s>55(D--Gapaoiti:— EvxDKHcn. 

Bvidenee  Md  to  show  that  teatator  thor- 
ooiAilr  nndmtood  aad  comprehended  the  effect 
and  consequences  of  what  he  was  doing  when  he 
sisned  the  will,  so  as*  to  meet  the  reqairemeots 
of  the  statute  as  to  the  execution  of  a  valid 
wUl. 

2.  Wills  «=s»38(t)— Capacitt— "Ihbaiti  De- 
lusion." 

Ad  "insane  delusiou"  is  a  belief  which  has 
no  basis  in  reason,  and  which  cannot  be  dispel- 
led by  arffoment  (citing  4  Words  and  Phrases, 
Second  Seiiea,  Insane  Delurion). 

8.  Etidencx  ^s»601(3)— Basis  of  Opiiizor»- 

Opinions  of  witnesses  as  to  mental  incapac- 
ity must  be  founded  on  and  be  deducible  from 
facts  which  in  lawi  If  tme^  would  in  some  man- 
ner justify  the  con  elusion  ct  the  witness  as  to 
incompet^cy. 

4.  Wills  «=a^(l)— Testaubntabt  Oapaoitt 

— EJVIDEWCE. 
In  will  contest,  testator's  personal  habits, 
general  behavior,  eccentricities,  age,  physical  in- 
firmities, attitude  toward  his  children,  and  dis- 
position of  property  may  be  considered  in  de- 
termining CBpadty  to  make  will. 

6.  WiLU  ^a41— CAPAom— BooxifmciTT. 

^at  the  testator,  ol  foreifu  btrtii,  inured  to 
hardship  and  scant  means  of  living,  did  not 
measure  up  to  tiie  ideals  of  American  life, 
should  not  mitigate  against  his  right  to  dispose 
of  bis  pn^rty  by  wUL 

6.  WnxS  <3>38S  — PBOSATK^APnCAXr-BCOPE 

or  Bktiew, 

In  will  contest,  the  coart  on  appeal  fs  not 
flbetdately  bound  by  the  verdict,  but  may  icro- 
tlnlM  careColly  the  testimony,  to  determine 
ivhether  there  is  any  substantial  -evidenoe  to 
aapport  the  verdict,  and,  if  there  Is  none^  it 
■hovld  leverae  the  Judgmrat. 

7.  Appeal  aitd  Bsnom  «s»1176(9— Duhmi- 
TJOK — Second  Axtkal. 

In  win  contest,  wherein  all  matters  of  evi- 
dence were  carefully  gone  Into,  and  the  evidence 
was  not  substantially  different  at  the  second 
trial,  after  the  original  judgment  was  reversed 
on  appeal  for  insufficient^  of  evidence,  court 
may  properly  set  aside  a  nmilar  verdict  against 
the  will  and  order  it  to  be  admitted  to  probate. 

Appeal  from  District  Oomt,  Bait  JAk9 
County;  J.  Lonia  Brown,  Judge. 

Proceeding  for  the  probate  of  the  will  of 
Peter  Hansen,  deceased,  on  petition  of  Ernest 
N.  MacGr^or,  proponent;  wherein  Mrs.  Catb- 
erine  Ilanaea  Brown  and  others  filed  protest 
Judgment  on  verdict  for  coutestanta,  and 
proponent  appeals.  Judsmeot  vacated,  and 
will  admitted  to  probate. 

See.  also,  167  Pac  2B&. 


George  T.  Wallace,  Jr.,  of  Salt  Lake  City, 

for  appellant. 

James  Ingebretsen  and  Ashby  Snow,  both 
of  Salt  Lake  City,  for  respondents. 


OORFHAN,  J.  Peter  Hansen,  a  resident 
of  Salt  Lake  City,  died  May  23,  lfil6,  teaviog 
a  will,  the  aolKtect  of  this  controversy,  dated 
Nov«nber  8, 1910.  He  left  surviving  Mm  five 
dilldren,  two  sons,  aged  47  and  83  years,  and 
three  daughters,  aged  S8,  86,  and  SI  years, 
respectively. 

At  testator's  death  his  entire  estate,  aside 
from  a  few  personal  effects  of  practically  no 
value,  consisted  of  $4,829.80  credit  or  savings 
account  with  Z1<hi'b  Savings  Bank  &  Trust 
Company,  a  banking  institution  of  Salt  Lake 
City.  Under  the  provldons  of  the  will  he  be- 
queathed $S  to  each  of  his  said  children,  ^SO 
to  tlie  Hellef  Society  of  the  Twenty-Eighth 
E3ccleslastlcal  Ward  of  Salt  Lake  City,  and 
the  residue  to  Ernest  N.  MacGregor  and  U. 
McConnell,  whom  he  also  named  as  executors 
as  w^  as  residuary  legatees.  About  two 
months  after  the  will  had  been  executed  be 
placed  It  in  the  keeping  of  Mrs.  MacGr^or, 
the  wife  of  Bmest  N.  MacOregor;  and  in 
due  time  after  testator's  death  the  will  was, 
upon  petition  of  piosfoamU  Ernest  N.  Mac- 
Gregor, preoented  ft»r  jwobate.  TbereiqNn 
Mrs.  Catherine  Hansm  Brown,  Danld  Han- 
sen, and  Anna  Hansen  Rlchaids,  tlirse  of  the 
children  of  Petw  Hansen,  filed  a  iwotest 
against  ttie  admlsslMi  of  the  wUl  to  probate 
upon  four  grounds,  vis.: 

"(1)  That  said  alleged  will  or  document  now 
offered  for  probate  is  not  the  will  and  testament 
of  said  decedent;  (2)  that  at  tilie  time  of  sigo- 
ing  the  said  document  or  alleged  will  tiie  said 
decedent  was  not  of  sound  mind  and  was  men- 
tally incapacitated  to  make  a  will;  (3)  that 
said  wilt  was  not  attested,  witnessed,  or  signed 
as  required  by  law,  nor  was  the  same  by  de- 
cedent dedared  to  be  his  last  will  as  required 
by  law,  as  your  petitioners  are  Informed  and 
believe;  (4)  that  the  said  decedent,  at  the 
time  of  the  signing  of  the  alleged  will  or  doco- 
ment,  was  of  feeble  and  unsound  mind,  and  the 
said  Ernest  N.  MacGregor  and  M.  McConnell. 
while  the  said  decedent  was  of  feeble  and  un- 
sound mind,  for  the  purpose  of  defrauding  the 
heirs  of  the  said  deceased  of  their  interest  in 
his  estate,  by  constantly  associating  themselves 
with  the  said  decedent  and  by  gaining  a  pre- 
dominance over  his  will  and  mind  by  persuasion 
and  inducement,  did,  as  your  petitioners  are  in- 
formed and  believe,  by  such  persuasion  and  a&- 
due  iuQuenoe  overcome  the  will  of  said  decedent, 
if  any  he  thMi  possessed,  and  did  fraudulently 
and  wickedly  induce  the  said  decedent  to  sign 
his  name  to  the  said  document  or  alleged  will : 
that  the  said  signature  was  obtained  wtkolly  by 
the  exertion  as  aforesaid  of  such  undoe  tofln- 
ence  and  fraud  exerted  upon  the  mind  of  the 
decedent,  all  of  which  caused  him  to  sign  his 
name  to  the  said  document,  and  that  eaeept  tor 
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nch  «et8  uui  nndae  infiaence  tiw  dsoedent 
vonld  not  have  ristied  hit  nama  thereto." 

An  answer  was  filed  by  proponent,  denying 
the  afor^ald  allegationa,  and.  on  the  con- 
trary, affirmatively  alleging  doa  ezecuti<Hi 
of  the  will  and  titiat  Qia  testator  was  sound 
and  dispoainff  mind,  eta 

The  Issues  thos  framed  have  been  twice 
submitted  and  tried  to  a  iuiy  in  tlie  district 
court.  At  tbe  first  trial  all  tbe  issues  were 
found  in  favor  of  the  propment,  except  as  to 
the  IsBoe  of  undue  influence,  which  tbe  Jury 
found  in  faTor  of  the  contestants.  Judgment 
being  entered  by  the  court  upon  that  verdict, 
disallowing  tbe  admission  of  the  will  to  pro- 
bate,  an  appeal  was  taken  to  this  court,  and, 
upon  review,  we  that  the  evidmce  was 
wholly  Insufficient  to  Baiq;>ort  the  verdict  of 
tine  Jury  as  to  undue  influence  and  ronanded 
the  case  to  tbe  district  court,  with  directions 
that  the  proponent  be  granted  a  new  trial. 
167  Pac.  256.  Upm  tbe  se(»nd  trial  tbe  dis- 
trict court,  deeming  the  evidence  Insufitdent, 
withdrew  the  questions  of  due  execution  of 
the  will,  undue  influence,  etc..  from  the  con- 
sideration of  the  jury,  and  submitted  the  one 
question  only — whether  or  not  the  testator 
vf&s  of  sound  and  disposing  mind  and  mem- 
ory when  he  made  his  will.  Upon  the  issue 
of  testamentary  capadty  the  Jury  again  re- 
turned a  verdict  in  favor  of  omtestants. 
From  the  Judgment  entered  thereon  propo- 
nent ai^>eals,  assigning  as  errors  the  follow- 
ing: 

<1)  Tbe  admlMion  ot  the  testimony  of  certain 
lay  witaeases,  wherein  they  stated  that  in  their 
opinitm  the  testator  was  of  unsound  mind  au'J 
pcnessed  of  an  insane  delusion  that  his  children 
were  attempting  to  get  Ms  property  away  fnHn 
him  at  the  time  he  executed  tbe  will ;  per- 
mittiiv  Dr.  Ewlng,  an  expert  ^tness,  to  answer 
a  bnM>tiMtieal  qusstifm;  danying  pmpo- 
iml^s  motion  Cor  a  nonsait ;  and  (4^  insnffieien- 
cy  of  tiie  avidence  to  sustain  the  vwdiet  of  the 
Juiy*  and  that  the  same  is  against  law. 

On  the  former  hearing  b^ore  Qils  court 
tat  review  it  was  announced: 

"TUm  is  a  law  caae,  and,  in  view  of  that  fact, 
we  have  no  right,  nor  have  we  the  indlnatlm, 
if  we  had  the  right,  to  Interfere  with  the  find- 
ings of  the  Jury  in  such  a  case,  where  such 
fi&diogs  are  based  upon  any  substantial  evi- 
dence. We  may,  however,  not  disregard  both 
our  duty  and  our  oaths  of  office,  and  permit  a 
judgment  to  stand,  unless  it  is  based  upon 
findings  whidi  are  based  upcm  soma  substantial 
legal  evidence." 

We  also  took  occasion  to  thai  say,  In  pass- 
ing on  the  permissibility  of  lay  witnesses  to 
testify  and  express  an  opinion  upon  the  ques- 
tion of  mental  capacity  of  the  testator  at  the 
time  the  will  was  executed,  that — 

"l%e  facts  upon  which  the  opinion  is  based 
aboold  be  rdevant  to  the  issue  and  should  not 
be  remote  Ik  peint  «f  time,** 


At  the  second  trial  the  contestants  pro- 
ceeded almost  wholly  upon  the  theory  that 
the  testator  did  not  have  testamentary  ca- 
pacity, not  only  general,  but  more  especially 
that  testator  was  laboring  under  an  Insane 
delusion  at  the  time  he  executed  his  will. 
Upon  the  theory  that  the  testator  was  pos- 
sessed with  an  Insane  delusion  when  the  will 
was  executed,  contestants  were  allowed  great 
latitude  by  the  trial  court  In  tbe  introduction 
of  the  testimony  of  witnesses  concerning  the 
private  life  and  affairs  of  the  testator  cover- 
ing a  period  of  upwards  of  80  years,  more 
e^iedally  concerning  his  acts  and  conduct 
with  respect  to  his  family  aftairs  and  domes- 
tic life  up  to  the  time  of  the  severing  of  his 
family  relations  by  a  decree  of  divorce  grant- 
ed his  wife  in  1901,  awarding  her  the  house 
in  Salt  lAke  City,  property  the  .l^al  title 
to  which  had  been  In  the  testator..  All  of 
that  testimony  (given  principally  by.  tbe  con- 
testants) was  fragmentary  in  character,  dis* 
connected  in  detail,  and  necessarily  very  re- 
mote la  point  of  time.  Other  testimony  was 
given  and  received  concerning  the  personal 
appearance  of  the  testator  and  his  physical 
infirmities;  that  at  times  he  liad  violent 
headadtes,  was  affected  with  dlxdneas.  and 
suffered  with  rheumatism;  that  he  was  hard 
of  hearing  and  his  ^esU^t  was  impaired; 
that  he  was  not  inclined  to  be  talkative  with 
friwds  and  membera  of  his  family;  that  lie 
was  beggarly  and  i^aerlr  In  his  dlsposltlcm; 
tliat  he  was  a  craistant  redpieot  of  charity 
famished  by  friends,  ndghbors,  and  the  Re- 
lief 'Society  of  the  Mormon  Church,  of  which 
he  was  a  member;  that  he  hoarded  his  earn- 
ings, and  deposited  them  in  the  bank  under 
an  assumed  name;  that  he  seemed  afraid  and 
suspicious  of  his  Children,  and  did  not  waut 
them  to  know  that  he  had  money.  A  written 
statement  and  cerUln  letters  of  the  testator 
were  offered  and  received  in  evidence  In  sup- 
port of  contestants'  theory,  ammg  them  a 
statement  In  tbe  handwriting  of  testator, 
made  presumably  at  or  about  the  time  the 
will  was  executed.  It  reads: 

"Hiey  [the  family]  got  my  borne  and  money 
by  false  pietend.  All  this,  togetlier,  I  dean 
this  sufficient  because  of  the  cruel,  unjust  treat- 
ment I  received  while  living  with  them.  After 
making  my  life  miserable  it  would  be  an  injus- 
tice to  my  memory  for  them  to  share  or  enjoy 
any  part  of  what  I  have  by  the  asidstance  A 
kind-hearted  and  upright  friends!" 

The  letters  referred  to  were  written  in 
Danish,  and  consist  of  a  series  of  six  in  num- 
ber, addressed  to  relatives,  a  sister  and  niece, 
of  the  testator  in  Denmark  concerning  a 
contemplated  journey  there.  As  fairly  lUus- 
tratlye  of  the  character  of  these  letters,  all  of 
the  same  import,  we  quote  in  full  the  first 
and  last,  written  by  the  testator,  as  translat- 
ed into  EtoglUdi: 
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"Bait  Lake  City,  January  IT,  1912. 

"Theodor  and  Loulae— I>ear  ReladTea:  As  I 
thought  of  journeying  to  Denmark  this  gummer 
I  ask  you  to  give  me  a  Httls  information  cou- 
ceming  condittona  there;  whether  you  can  ob- 
tain a  small  apartment  to  rent  and  about  what 
it  would  cost  and  likewise  about  what  it  would 
cost  one  person  to  live  over  there. 

"I  do  not  know  whether  I  shall  be  able  to 
travel  there,  but  If  I  come  and  feel  content  in 
living  ID  Denmarit,  then  it  would  be  best  to 
stay  there  becanss  I  an  too  old  to  call  it  a 
pleasure  trip. 

"Be  kind  enough  to  ftvo  me  the  beat  informa- 
tion that  you  can  procoro  when  you  write. 

"Let  me  know  how  you  and  all  the  family  are 
and  I  wish  yon  hnlth  and  happiness. 

"We  haTc  bad  a  bard  winter  for  two  and  one- 
half  mondis,  but  now  It  la  thawing. 

"Peter  Hansen, 
"606  Wait  2  North,  Salt  Lake  City, 

"Utah.  U.  8.  A." 

"Salt  Lake  0It7.  October  22,  1910. 

"Marie  Nielsen— Dear  Niece:  There  are  no 
prospects  toward  my  coming  over  to  Denmark 
thia  year.  I  expected  the  wlu^e  aommer  to  go 
In  die  society  of  misstonariea  but  the  church  will 
not  send  them  ao  long  as  the  war  omtinnes  and 
it  ia  not  well  for  me  to  traTel  alone  because 
I  cannot  talk  ao  that  people  can  understand 
me  and  neither  can  I  hear  so  that  I  can  un- 
derstand what  they  say;  hut  it  is  very  diffi- 
cult to  live  alone  as  my  health  Is  very  poor; 
and  then  that  bad  (wicked)  war,  many  Ameri- 
cana have  lost  thdr  Utc*  in  traTeling  over  be- 
cauM  of  tin  Germans'  barb&roos  adnnoa.  Bat 
If  I  live  die  winter  throngfa  and  efrenmatanoes 
pannit,  then  would  I  be  vory  ^ad  to  get  over 
there  1^  Spring  I  long  to  see  my  sister  and  to 
talk  with  her  while  we  live  here  on  earth  and 
I  would  like  very  much  to  see  the  whole  family. 

"Will  yon  write  and  let  me  know  bow  you  and 
the  whole  family  are  and  whethu'  there  are  any 
prospects  of  peace  and  whether  yon  think  Den- 
mark can  escape  being  involved  in  the  war. 

"I  endoae  thia  small  amount  for  postage, 
about  8  crowns  and  70  to  76  ore. 

"I  wiah  yon  all  well  and  send  regards  to  thb 
■whole  family.  Peter  Hansen, 

.  "B.  858  North  6di  West,  Salt  Lake  City, 

"UUh.  U.  S.  A." 

Other  written  commimlcations  In  Qie  form 
of  letters  between  the  testator  and  the  con- 
testant Anna  Hansen  Richards,  exinressing 
affectionate  r^rd  for  eac9k  other,  were  of- 
fered and  received  In  evidence  oa  bdtalf  oi 
contestants.  The  last  of  these  on  die  part  of 
the  testator  was  wrlttoi  a  little  more  than 
a  year  before  the  will  was  mad& 

At  the  conclusion  of  the  contestants'  tes- 
timony tbey  rested.  Proiwnent  then  moved 
the  court  for  a  nonsuit,  upon  the  ground  that 
the  contestants  had  failed  to  prove  a  snffl- 
clent  case  for  the  Jury.  Several  reasons  were 
assigned  by  proponent  in  his  application  for 
a  nonsuit  However,  the  only  one  here  per- 
tinent and  necessary  to  be  considered  was: 

"^niB  emtestants  have  failed  to  prove  or  pro- 
duce any  testimony  or  evidwce  tending  to  prove 
that  the  alleged  testator  was  lacking  in  testa- 
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mentary  d^adty  at  Oe  tiM  he  made  the  pro- 
posed wiU;  but,  on  die  contrary,  the  preamnp- 
don  of  law  that  be  posseaaed  sneh  capacity  at 
that  time  is  sustained  by  the  mdmpeadied  tes- 
timony of  the  snbserlUng  witnesses  to  sai^l 
proposed  will,  by  the  proposed  will  itself,  and 
by  the  testimony  and  evidimca  introdoced  on 
the  trial  by  the  contestants." 

The  appUcadffli  for  a  nonsuit  was  argued 
to  the  court  respective  counsd,  but  before 
the  court  ruled  die  contestants  announced 
tbetr  desire  to  reopen  the  case  and  submit 
the  testimony  of  one  other  witness.  There- 
upon the  court,  very  properly,  we  think,  over 
the  objection  of  pro[>onenf  s  counsel,  ordered 
the  contestants  to  proceed.  The  contestants 
then  produced  as  an  expert  witnm  Dr. 
Brown  Ewtng,  a  specialist  in  mental  and 
nervous  diseases,  and  to  him  propounded  a 
hypothetical  question  embodying  in  great 
detail  the  conduct,  facts,  and  drcnmatances 
attending  ^e  testator's  life  for  a  period  of 
over  30  years  prior  to  the  execndon  of  the 
will.  The  witness  was  then  interrt^ted  and 
made  answers  as  follows: 

"Q.  Now.  assuming  the  truth  of  the  statement 
which  has  been  made  to  you,  and  baring  your 
opinion  upon  your  expert  experience  and  hooiYl- 
edge,  please  advise  whether  or  not  in  yonr  opin- 
ion Peter  Hansen,  at  the  time  he  rigned  the 
wfU  In  question,  was  suffering  from  any  mental 
disease  which  directly  influenced  the  execution 
of  the  will  and  the  terms  thereof.  A.  I  think 
he  was  a  sobject  of  insane  ddusioas  and  irre- 
sponsible in  his  actions.  Q.  What  medical  term 
or  definition  would  you  apply  to  the  condition 
of  this  man'u  mind  at  the  time  be  made  this 
will?  A.  Clasaified  as  a  case  of  paranoia  with 
marked  progresaloii.  Q.  Wliat  would  yon  say 
as  to  whether  this  man,  at  the  time  he  made  his 
will,  was  sutFering  from  hallucinations  or  delu- 
sions, or  mental  abberatlon?  A.  During  a  con- 
siderable time,  probaUy  from  1890,  ihm  was 
a  marked  efldcnae  of  insane  dehislMis  of  a  ays- 
temattsed  eharaeter  which  Is  duoaetarlsed  by 
die  daasifleatimi  we  speak  of  as  paranoia.  Q. 
Is  that  disease  always  progresaive)  A.  Progres* 
sive  and  always  incurable.  *  *  *  Q.  What 
would  yon  say  as  to  the  peculiar  form  of  para- 
noia that  this  man  was  afflicted  with?  A.  I 
think  there  is  marked  evidence  of  delurion  of 
persecution  and,  would  classify  it  nnder  the 
persecutory  type.  Q.  What  would  you  say  as 
to  whether  ^is  man  knew  what  ha  vaa  d<dng, 
and  exercising  hla  intdllgeat  lodgment  at  the 
time  he  made  this  will  with  reject  to  his  chil- 
dren? A.  I  think  lie  did  not,  as  he  was  nnder 
the  contnd  of  an  insane  ddurion." 

Hie  letters  written  by  the  testator  to 
friends  In  DenmaA,  heretofore  referred  to, 
and  the  will  had  not  been  read  to  the  wit- 
ness before  making  the  foregoing  answers. 
He  was  asked  by  proponent's  connsel  to  read 
them,  snd,  after  doing  so,  cross-examination 
of  the  witness  proceeded  as  follows: 

"Q.  Now,  doctor,  assuming  that  <ai  the  3d  day 
of  NovembM*,  191S,  the  man  who  wrote  those 
letters  came  to  Mr.  Iveraen'a  offlce,  and  aasoan 
that  Mr.  Iverson  was  the  eidy  tdocated  wua  of 
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baiin«M  thftt  h6  knwr,  came  Uiere  without  pre- 
vious apiwiDtment,  uncxpectedlr  bo  far  as  Mr. 
Iversen  ia  coneemed,  told  Mr.  Iversen  he  want- 
ed to  mtke  a  will,  givea  him  all  the  information 
he  had,  whkA  we  find  cootalud  in  the  will,  and 
after  it  was  written  read  it  over  car^llr  and 
stated  that  it  was  what  he  wanted,  and  ngned 
it  in  tike  preseace  of  Mr.  Iveraen  and  Mr.  Cor^ 
that  neither  Mr.  Iversen  nor  Mr.  Core  saw  any- 
thins  irrational  in  his  conduct,  but  oo  the  con- 
trary his  mind  seemed  perfectly  fresh  and  dear, 
and  be  knew  what  he  wanted ;  can  yon  say  that 
at  the  time  he  executed  the  will  he  did  not  ud- 
derstand  fully  and  intelligently  the  nature  of 
the  buBinws  in  which  he  was  engaged,  and  that 
he  did  not  compnhend  gneraUy  the  natnrs  and 
extent  <tf  Us'  property,  which  consisted  <A  his 
estate,  and  which  he  intended  to  dispose  of,  and 
did  not  recoUect  the  objects  of  his  bounty  at 
that  time?  A.  If  the  sUtement  made  In  the 
will  as  to  the  kindness  of  the  beneficiaries  to- 
ward him  were  correct,  he  believed  them  to  be 
correct,  I  could  find  no  fault  with  it  I  think 
he  knew  wbiU  be  was  doing:" 

On  redirect  tlw  witness  testified: 

"Q.  l^e  last  answer  is  based  sc^y  upon  these 
facts  as  submitted?  A.  Absolutely.  Q.  And 
do  not  affect  the  opinion  that  you  have  hither- 
to expressed  opon  the  hypothetical  questionT 
A.  Not  at  all,  because  the  hypothetical  gnes- 
tion  as  giren  to  me  carries  well-marked  delu- 
sional concept  The  other  question  as  submitted 
by  Mr.  Wallace  do«a  not  It  docs  not  give  his- 
tory of  any  delusional  concept  whatever.  Q. 
Assuming  the  facts  as  narrated  by  Mr.  Wal- 
lace should  be  added  to  the  hypothetical  qae»- 
tion,  would  you  still  answer,  as  you  did  in  the 
first  instance,  that  thia  man  was  lalxning  un- 
der an  Insane  ddnsicn?  It  would  nalce  no  dif- 
ference in  my  answer  at  all." 

The  &ct8  and  drcumstances  surrounding 
the  execution  of  the  will  were  testified  to  by 
the  subserlbiDg  witnesses.  That  there  was 
due  eucutlon  of  the  will  by  die  testator  In 
c«iforndt7  wiUi  the  formaUties  of  our  stat- 
utes admits  ot  no  doubt  Tbe  sutMcrlblac 
wltnessse;  one  of  them  the  scrlveDer  who 
prepared  tlie  will  tor  the  testator,  wn« 
perlenced  business  m&a  and  had  known  tbe 
testator  tor  many  years.  Tteae  witnesses 
teatifled  tbst  there  was  absolutely  nothing 
attending  tbe  execution  of  the  will  that 
would  Indicate  that  tbe  testator  was  not  act- 
ing with  Intelligence  and  comprehended  the 
act  or  business  In  which  be  was  eaigaged. 
They  also  testified  that  in  their  opinion  tbe 
testator  was  of  sound  mind  and  memory 
when  be  signed  tbe  wilL 

[1]  Upon  the  question  of  general  dementia 
Mr.  Chief  Justice  Frtck,  of  this  court  writer 
of  the  former  opinion,  took  occasion  to  com- 
ment uptm  and  discuss  the  evidence  then  be- 
fore this  court  for  review.  While  some  addi- 
tional testimony  bearing  on  the  question  of 
general  Incapacity  of  tbe  testator  to  make  a 
will  was  adduced  at  tbe  last  trial,  we  think 
wliat  was  said  by  Mr.  Chief  Justice  Fxlck  In 
tbe  formra  opinion  Is  applicable  iuen.  We 


will  therefore  not  take  occasion  to  i^ln 
discuss  the  testimony,  nor  comment  upon  It 
rtfative  to  general  incapadtr,  nor  to  say 
more  than  that  tlie  testimony  Is  clear  and 
convincing  that  the  testator  thoroughly  un- 
derstood and  comprehended  tbe  effects  and 
conseqn^ioes  of  what  he  was  doing  when  be 
signed  tbe  will,  and  In  that  regard  met  tbe 
reqnlrements  of  tbe  statute  requisite  to  tbe 
execution  of  a  Tslid  will. 

As  we  have  pointed  out,  Dr.  Swing,  as.  an 
expert  witness,  upon  a  detailed  statement  of 
tbe  testimony  given  by  lay  witnesses,  express- 
ed an  opinion  that  the  testator,  at  tbe  ttans 
of  tbe  aigningofthewill,  waanotwithrespefst 
to  bis  ebUdreo  werrlaing  InteUigoit  Judg^ 
ment;  that  he  was  under  tbe  control  of  an 
insane  delusion  and  flierefore  ^irresponsible 
in  bis  action.**  Tbete  is  absolute  no  evi- 
dence In  the  record  tending  to  show  that  prior 
to  1804,  when  family  affairs  and  domestic 
dlfttcnltles  culminated  In  tiia  decree  ot  dl- 
vorce  awarded  the  testator's  wife,  but  that 
the  mind  of  tbe  teatatn  was  normal,  and 
that  be  had  never  before  manifested  any  In- 
toit  or  porpose  of  dtslnberitlng  any  of  Ms 
children.  He  was  Uien  nearlng  70  years  of 
age.  Tbe  youngest  dilld  was  alaout  16  years 
of  age.  Testator  was  thai  htak&k  In  bealth 
and  so  pbyslcally  Infirm  that  it  was  beyond 
talm  to  engage  in  bard  manual  labor  to  earn 
a  Uvellbood.  None  of  the  children  thereafter 
contributed,  or  administered  In  the  slightest 
degree,  to  his  physical  needs  and  comforts, 
neither  by  way  of  care,  personal  attention, 
nor  by  ccmtributlon  of  means  wber^y  they 
mlgbt  be  provided.  True,  he  had  some  mon- 
ey, $100  paid  to  him  by  the  divorced  wife  up- 
on the  divestment  of  his  title  to  tbe  family 
borne,  worUi,  approximately,  at  tbe  time, 
11,500.  He  may  have  bad,  as  the  reoord 
shows,  some  monoy  besides.  That  he  was 
tbereafter  dependent  fur  care  and  attention 
upon  tbe  dtarity  of  friends,  neighbors,  and 
tbe  diaritable  onanlzatton  of  the  church  of 
wtiicb  be  was  a  member  tbere  can  be  no 
doubt  His  whole  life  bad  been  Inured  to 
hardshtpa  He  continued  to  labor  at  odd 
Jobs,  and  accumulated,  in  fact  hoarded,  mon- 
ey up  to  tbe  time  of  his  death;  In  what 
amoonts  fram  time  to  time  tbe  record  does 
not  show,  except  from  May  80,  .1913,  up  to 
tbe  time  of  bis  death,  May  26,  1016,  be  de- 
posited small  sums  in  and  withdrew  money 
from  the  bank,  presumably  as  be  deemed 
his  necessities  required.  That  be  strongly 
believed  that  he  had  beoi  injured  and  wrong- 
ed by  the  divorce  proceeding  and  unjustly 
defrauded  of  his  property  rights  In  his  home, 
and  that  he  had  been  unjuatly  treated  by  his 
children.  Is  made  manifest,  not  only  by  his 
written  declaration  concerning  his  reasons 
for  the  making  ot  the  will  heretofore  set 
forth,  iHit  also  by  subsequent  cwversations 
with  friends  and  neighbors  in  whom  be  bad 
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confldence,  and  toward  whom  he  felt  kindly 
dlspowd.  The  uncontradicted  testimony  of 
Mra  ScfaniTeD,  a  dlstatterested  witness,  was: 

"I  reside  on  West  Sixth  South  street,  in  Salt 
Lake  City,  and  bnew  old  man  Hansen  very  well 
for  about  eight  years.  Vot  the  first  two  years 
he  called  at  my  bouse  once  every  week,  and  dur- 
ing the  last  idz  years  he  called  twice  a  week. 
He  came  to  me  on  regular  days.  He  would 
come  and  get  bis  breakfast,  and  then  bring  in 
coal  and  kindling  and  do  chores,  but  during  the 
last  years  he  was  not  able  to  do  anything.  He 
did  not  come  as  a  social  visitor.  He  came  to 
work  for  me.  His  regnlar  days  were  Tuesdays 
and  Saturdays.  Sometimes  he  helped  us  In  the 
laundry,  and  with  house  cleaning,  such  as  beat- 
ing carpets  and  so  forth.  When  he  helped  with 
the  house  cleaning,  he  sometimes  stayed  all 
day :  but  when  he  just  brought  in  the  coal  and 
kindling,  he  would  comB  about  7  o'clock  in  the 
morning  and  leave  at  8.  *  *  * 

"Speaking  of  his  early  life,  he  toM  me  that 
he  came  to  this  country  with  Us  wif^  find  when 
he  got  to  New  Ymfc,  or  whatever  place  It 
was  where  he  landed,  die  woold  not  come  West 
with  bim,  and  he  came  on,  and  she  stayed  there 
for  a  time,  and  returned  to  Denmark,  writing 
him  from  time  to  time  for  money,  which  he  sent ; 
and  when  she  finally  arrived  in  this  country,  it 
was  evident  that  she  was  about  to  have  a  Inby, 
and  he  was  traced  to  turn  his  plural  wife  oat 
of  bed  and  put  this  woman  In  it  In  the  mean- 
tbu,  he  had  married  Us  plural  wif«k  •  •  • 
He  had  spc^m  to  me  about  his  yoosiest  daugh- 
ter. He  said  that  she.  used  to  come  to  see  him 
once  in  a  while,  not  very  often,  and  the  last 
time  she  came  she  wanted  to  borrow  flO  for 
a  wedding  dress.  He  told  her  he  would  not 
loan  it  to  her,  but  would  give  it  to  her,  and  she 
told  bim  they  were  not  going  to  have  any  wed- 
ding; but  he  aftwwards  fooud  oat  that  they 
bad  a  wedding,  but  did  not  ask  him  to  attend. 

"I  first  met  Peter  Hansen  thntogh  Mrs.  Mc- 
Connell.  He  was  d(ring  chwes  at  her  house  for 
her,  and  I  told  her  to  send  him  over  to  me. 
*  *  *  I  had  always  beat  kind  and  attoitive 
to  Hansen,  and  I  tUnk  periiaps  he  spent  more 
time  with  me  than  with  any  one  dse.  I  did  not 
look  for  him  to  remember  me  in  his  will,  be- 
cause I  did  not  know  that  be  bad  any  property 
to  leave  by  will.  He  spent  those  mornings  with 
me,  as  I  have  stated,  telked  over  intimate  mat- 
ters with  me,  and  I  gave  lilm  work  to  do,  and 
food,  and  paid  him  mcmey  for  It." 

The  testimony  of  the  other  witnesses  tends 
to  show  that  the  families  of  tlA  residuary 
legatees  under  the  will,  for  a  nnmber  of  years 
commeDdng  in  1904,  were  friendly  with  the 
testator;  that  he  did  chores  and  light  work 
for  them,  for  which  he  was  paid  in  mt^ey; 
tliat  they  took  a  kindly  Interest  in  him,  for 
which  he  expressed  his  appreciation.  Mrs. 
Mayme  McConnell,  a  witness  for  proponent, 
and  the  wife  of  Balph  S.  McConnell,  named 
as  a  residuary  legatee  as  "M.  McConnell," 
testified: 

"I  am  the  wife  of  Ralph  S.  McConnell.  We 
were  married  in  1901.  and  soon  after  moved 
into  the  house  in  frcmt  of  the  shack  where  Peter 
Hansen  lived.  That  was,  I  think,  in  S^^tember, 


Our  acquaintance  with  Hansen  commenced  the 
following  Christmas  morning,  altbon^  I  had 
seen  him  passing  the  window,  going  to  and  from 
his  place,  for  several  months  before.  Cbriatmaa 
moniing  mother  and  I  sreetod  him,  and  that  was 
the  ctnnmencMneiit  of  Intercourse  between  us. 
He  commenced  to  work  for  us,  carried  coal, 
chopped  wood,  and  swept  snow,  until  about  1910. 
Thwi  he  became  quite  feeble,  and  I  told  bim  be 
need  not  do  the  work  any  more.  At  that  time 
my  husband  was  connected  witii  Morrison-Mer- 
rill Company.  I  was  acquainted  with  Mrs. 
Scbraven,  who  has  Just  testified.  I  met  her 
about  ten  years  ago.  When  we  moved  from  in 
front  of  Hansen's  place,  he  said,  *I  do  not  know 
what  I  wlU  do  when  yon  folks  go  away.*  My 
mother  was  Scandinavian,  and  we  ohtm  had 
coffee  in  the  afternoon  and  would  give  the  old 
man  a  cup.  Mr.  Scbraven  and  my  husband 
were  friends,  and  we  were  living  neighbors,  and 
It  was  tiirough  me  that  Mrs.  Scbraven  met  Han- 
sen. I  told  her  about  the  old  man  doing  chores 
for  us,  and  she  said  she  could  use  a  man  like 
that,  and  wanted  to  know  If  he  would  be  will- 
ing to  oome  and  work  for  her;  if  so,  to  send 
him  over;  so  I  told  Hansen  about  Mrs.  S^Arav- 
en.  I  think  I  Introdnoed  Hansen  to  Mrs.  Porte. 
Mr.  "MacQt^so^b  mother.  At  rae  time  we  lived 
in  a  doable  house,  and  she  lived  on  one  side 
and  we  in  the  other,  and  as  a  result  she  aj^ed 
bim  to  come  to  her  place  to  work.  We  lived 
in  Salt  Lake  and  Murray  until  the  last  ten 
years,  and  wherever  we  moved  we  saw  Han- 
sen periodically.  He  called  upon  us  in  the 
variotts  parts  of  town  where  we  lived.  He  had 
said  he  would  miss  as  when  we  nunred  away,  and 
I  tdd  him  that  we  would  not  be  fat,  and  he 
could  come  to  us  Joat  as  he  had  beoi  used  to 
come.  He  formed  a  habit  of  coming  Sunday 
mornings,  bat;  as  that  was  our  late  morning, 
we  requested  him  to  come  some  other  morning. 
We  always  gave  bim  Us  breakCsat  whenever  he 
came.** 

The  foregoing  excerpts  taken  from  tlw  tes- 
timony of  witnesses  produced  in  bdialf  <^ 
pr<9onait,  and  given  on  r^nttal  after  ttae 
expert  witness  Dr.  Bwlng  had  announced  as 
his  opinion  that  "If  the  ([tatement  made  In 
the  will  as  to  the  klodness  of  the  benefici- 
aries toward  him  were  correct,  be  (the  tes- 
tator] bdleved  them  to  be  correct,  I  could 
find  no  fault  with  it  I  think  he  knew  what 
he  was  doing" — in  onr  opinion  ought  to  be 
clear  and  concloslve  to  all  reasonable  minds 
that  there  was  ample  foundation  in  fact  that 
the  testator  was  not  actuated  by  nor  labor- 
ing under  an  iusane  delusion  In  makloK  his 
will. 

Counsel  for  contestants  do  not  cUdm  that 
the  testator  was  g«ierally  Insane,  but  con- 
tend "that  he  oitertalned  belief^  respecting 
his  children,  and  respecting  oth«>  people, 
and  respecting  his  money  and  the  disposition 
he  should  make  thereof,  which  were  wttbout 
foundation  in  fact,"  and  In  the  execution  of 
his  will  he  was  the  "vlcttm  of"  progressive 
paranoia,  an  Incurable  disease  wUdi  related 
to  and  InfiuMiced  the  prorlsltms  made  for 
strangers  and  the  exclasion  of  bis  ddldren. 
In  oth«  words,  he  wu  laboring  undar  an  In- 
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sane  dtiuslgn  with  regard  to  objects  of  hia 
bounty.  Counsel  have  cited  no  cases,  nor  au- 
thority, and  we  think  none  can  be  found, 
where  similar  facts  and  circumstances  as  de- 
tailed by  the  contestants'  witnesses  were  held 
to  be  sufficient  to  support  a  finding  by  eitlier 
court  or  Jury  of  mental  Incompetency  to 
make  a  wlU. 

[2]  The  term  "Insane  delusion"  is  variously 
defined  by  law  text-writers  and  the  appellate 
courts.  Numerous  definitions  will  be  found 
In  4  Words  and  Ptirasea  (N.  S.)  pp^  3645,  8646, 
where  the  casefl  are  collated.  In  «>Gyc.  1018, 
It  is  defined  thus: 

"An  insane  delusion  is  a  belief  which  has  no 
basis  in  reason  and  which  cannot  be  dispelled 
by  arinment" 

It  la  Blndlarly  defined  in  1  UoderlilU,  WUls, 
f  91.  The  latt»  author  In  oommaiting  (sec- 
tion 94)  says: 

"A  mlatafce  of  fact,  entertained  by  the  tes- 
tator as  to  the  character  and  motives  at  a  per- 
son who  is  his  heir,  which  prompts  and  leads 
him  to  disinhwit  that  person,  or  a  strong  and 
perhaps  unreasonable  prejudice  against  a  per- 
son, is  not  alone  an  insane  delusion,  destroying 
testamentary  capacity.  Thas  the  fact  that  the 
testator  believes  that  his  relatives  have  ill- 
treated  him,  or  that  they  are  inimical  to  him, 
and  have  conspired  to  defraud  him,  and  for  that 
reason  leaves  bis  property  to  strangers,  does 
not  constttote  an  t&sane  delusion,  unless  it  ap- 
pears that  his  belief  was  wholly  without  any 
basis  whatever,  and  that  the  tesUtor  obstinate- 
ly persisted  In  it  against  all  argument  wbldi 
may  have  been  employed  to  disau&de  him.  If 
there  are  any  facts,  however  little  evidential 
force  they  may  possess,  upon  which  the  testa- 
tor may  in  reason  have  based  his  belief,  it  will 
not  be  an  insane  delusion,  though  on  a  cooaid- 
eration  of  the  facts  themselves  his  belief  may 
Bcem  illogical  and  foundationless  to  the  court; 
for  n  will,  it  i6  obvious,  is  not  to  be  overturned 
merely  t>ecauBe  the  testator  has  not  reasoned 
correctly." 

[3]  To  our  minds,  admitting  all  the  tesU- 
mony  of  the  contestants'  witnesses  to  be  ab- 
solutely true,  up<Hi  wtildi  they  and  the  ex- 
pert witness  alike  predicated  their  opinions 
as  to  the  mental  Incompetency  of  the  testator, 
yet,  as  a  matter  of  law,  he  was  not  burdened 
with  any  Insane  delusion  as  to  the  objects  of 
his  bounty  when  he  made  the  wllL  The  opin- 
ions of  witnesses  as  to  mental  Incompetency, 
of  necessity,  must  be  founded  on  and  be  de- 
ducible  from  facta  which.  In  law,  if  true, 
would  in  some  manner  justify  the  conclusion 
of  the  witness  as  to  incompetency.  Other- 
wise, they  have  no  probative  value  whatever, 
and  will  not  sustain  a  verdict  of  mental  in- 
capacity to  make  a  valid  will.  Potter  v. 
Jones,  20  Or.  239,  25  Pttc.  769,  12  L.  R.  A.  161; 
Frazler  v.  Jennlson,  42  Mich.  206,  3  N.  W. 
897;  In  re  Hansen's  Will,  167  Pac.  256. 

[4, 1]  We  do  not  want  to  be  understood  as 
holding  tliat  the  personal  habits,  the  general 


behavior,  eccentricities,  age,  physical  Inflrmt- 
tles,  as  testi&eA  to  by  contestants'  witnesses, 
were  not  proper  subjects  for  Investigation  in 
testing  the  mental  capacity  of  the  testator. 
These,  and  many  other  matters,  are  proper 
subjects  of  inquiry  in  this  class  of  cases.  So. 
too.  were  the  attitude  of  the  testator  towards 
his  children  and  the  fact  that  he  failed  to 
substantially  recognize  them  by  way  of  be- 
quests imder  the  will  are  matters  to  be  consid- 
ered in  the  determination  of  the  sanity  of  the 
testator.  That  the  testator,  of  foreign  birth. 
Inured  to  hardship  and  scant  means  of  living, 
did  not  measure  up  to  the  Ideals  of  American 
life,  diould  not  mitigate  against  his  right 
dispose  of  his  property  by  will. 

"Mere  whimsical  behavior,  or  eccentricities  in 
dress,  demeanor,  and  hatiits  of  life,  constitute 
no  faicapadty  to  make  a  will  or  perform  any 
other  property  transaction.  Isolation  from  so- 
cial companionship  engenders  usuaJly  peculiari- 
ties in  this  direction ;  and  the  unmarried  or  dis- 
onited  of  both  sexes,  those  whose  homes  have 
been  broken  up,  and  who  find  no  close  domestic 
bond,  such  as  smooths  off  the  angles  and  rough 
edges  of  iodividual  character  by  constant  attri- 
tion, are  the  most  prone  to  develop  them." 
Scbouler,  WiUs  (2d  Ed.)  i  149. 

[•]  This  man,  from  the  time  of  the  divorce 
in  1901,  lived  practically  the  life  of  a  recluse 
aged  and  somewhat  physically  Infirm.  The 
chlldrCT  then  remaining  at  the  home  (of 
which  the  testator  was  then  dlrested)  re- 
mained with  the  mother  and  gave  her  their 
Bid  and  sui^rt  until  th^  establl^ed  house- 
holds of  their  own.  The  testator  took  up  his 
abode  at  the  Uttle  shack  where  he  lived, 
without  any  material  assistance  or  attrition 
at  the  bands  of  Ms  dilldren,  assisted  only 
by  friends  and  neighbors  and  the  Relief  So- 
ciety of  his  church,  until  he  fell  by  the  way- 
side, helpless  and  dying  in  the  aims  of  stran- 
gers. During  all  those  years,  and  up  to  the 
time  he  made  his  will  in  1915,  his  dilldren 
remained  engrossed  with  their  own  personal 
and  family  affairs,  and,  with  one  or  two  ex- 
ceptions, never  Tinted  him  to  administer  to 
his  wants.  Those  that  did  visit  him  took  ab- 
solutely no  pains  to  administer  to  his  com* 
fort  and  welfare.  Some  of  his  children  did 
not  see  him  or  Inquire  concerning  his  welfare 
at  all.  That  he  longed  for  «oclal  intercourse, 
and  dwelt  much  upon  the  deprivation  of  his 
former  home,  the  testimony  very  conclusively 
shows.  That  he  thought  of  his  children, 
those  who  at  all  recognized  that  he  had  an 
existence,  the  record  Is  equally  clear.  For 
years  he  sensed  his  lonely  situation,  and  in- 
telligently planned  and  saved  that  he  might 
be  able  to  take  up  his  abode  In  the  land  of 
his  birth,  near  relatives  In  whom  he  doubt- 
less believed,  and  thought  they  might  be  in- 
terested in  him  and  his  condition  in  life. 
Thwarted  In  that  purpose  on  account  of  war 
conditions  in  Europe,  and  feeling  that  the 
end  was  near,  in  the  light  of  all  human  rea- 
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son  Is  It  to  be  wondered  at  that  lie  turned  to 
and  selected  as  the  objects  of  hla  bounty 
strangers,  those  whose  families  had  in  B<Hne 
measure  been  Interested  In  and  had  aided  and 
comforted  him?  Analyzed  from  every  human 
standpoint,  la  It  to  be  wondered  at  ttiat  tte 
ties  of  Mndred  did  not  Mnd  this  testator  In 
the  making  of  testamentary  dlaposlticai  of 
his  property?  XJpoai  what  reasonable  hy- 
pothesis may  the  courts  penedrate  the  mind 
of  thia  man  and  And  that  his  was  an  "un- 
natural wUl***  or  treat  the  testinuHiy  in  this 
case  as  even  tending  to  establish  that  he 
was  omtroUed  by  an  'tisane  delusion"  In 
the  making  of  his  will?  If,  under  the  record 
here,  we  are  to  sustain  the  contoitlon  of  con- 
testants, that  we  may  not  disturb  the  ver- 
dict of  tbe  Jury  In  finding  the  will  Invalid, 
tiien.  Indeed,  the  dvll  right  of  making  testa- 
mentary disposition  <^  property  In  this  state 
Is  but  as  the  will-o'-the-wisp,  and  forever 
disappears  Mpon  the  bald  assertion  of  the 
medical  expert  that  the  individual  who  seeks 
to  exercise  the  legal  right  to  do  so  labored 
under  an  insane  delusion,  and  that  hia  ec- 
centricities, habits,  and  conduct  of  life  are 
conclusive  of  the  fact  Such  Is  not  the  law  of 
wlUs. 

It  devolves  upon  us  as  a  court  to  scrutinize 
carefully  the  testimony  In  a  case  like  the  one 
at  bar,  and  determine  whether  or  not  there 
Is  any  substantial  evidence  to  support  the 
verdict  of  the  Jnry.  If  there  be  substantial 
evidence  It  t)ecome8  our  duty,  as  announced 
In  the  recent  case  of  In  re  Swan's  Sstate,  170 


Pac.  462,  to  affirm  the  Judgment  If  there 
la  no  substantial  evidence  to  support  the  ver- 
dict, and  the  verdict  Is  against  law,  as  we 
here  And,  It  la  no  leas  our  duty  to  reverse 
the  Judgmat.  In  view  that  we  must  reverse 
the  Judgment  for  the  reasons  stated,  other 
errors  assigned  and  pointed  out  by  propo- 
nent do  not  beomie  matorlal  hoe  for  ded- 
slon,  nor  need  we  pass  upon  them,  other  than 
to  say  that  we  find  no  prejudicial  error  in  the 
trial  of  the  caae,  except  the  ruling  of  the 
district  court  doiylnf  the  iw<vonait  a  new 
trial  upon  the  ground  of  the  insnffldency 
of  the  eirldenoe  to  siqn>ort  the  verdict  oi  tiie 
Jury  and  tliat  it  la  against  law. 

[F]  The  proaoit  la  the  aeoond  appeal  of  Ois 
case  to  this  court  &3adi  time  we  have  felt 
compelled  to  disturb  the  verdict  of  the  Jurj* 
on  the  ground  of  Insuffldency  of  the  evidence 
to  support  its  findings.  The  record  on  the 
second  appeal  shows  that  the  examination  In- 
to the  matbua  touching  the  testamentary 
capadty  of  the  testator  haa  been  exceediagl}- 
far-reaching  and  thorough.  We  see  no  good 
reason,  ther^ore,  why  the  order  of  this  court 
should  not,  on  this  appeal,  be  that  the  Judg- 
ment entered  upon  the  verdict  be  vacated  and 
set  aside  and  the  will  admitted  to  probate. 
It  U  BO  ordered.  Costs  to  be  paid  as  expenses 
■of  tliecatotflL 

FRICK,  C.  J.,  and  THURMAN  and  OIDB- 
ON,  JJ.,  concur. 

Mccarty.  J.,  died  after  the  submission  of 
the  cause,  and  before  the  filing  of  this  opinion. 
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MEMORANDUM  DEaSXONS 


McGOWAN  T.  OBAHAH  COUNTY.  (Nth 
1597.)  (Supreme  Coart  of  Arixtu.  Dec.  18, 
lOlS.)  Appeal  from  Sapcrior  Court,  Graham 
Count;;  A.  G.  McAIister,  Jadge.  Action  be- 
tween JohD  McGowan  and  Graham  County. 
From  the  jnd^ent  rendered,  the  former  appeals, 
and  the  latter  croae-appeala.  Appeals  dlamissed. 
John  IfoGowan,  of  Saff<Hrd,  for  tppdlant 
Wiley  m  JoDM,  Attf.  Gai^  Lonla  B.  Wbitney, 
Aiat.  Atty.  Gen^  and  W.  B.  Qhamhaw,  of  Saf- 
ford,  for  appellee. 

PEB  CURXAM.  Since  tbts  came  waa  ordered 
■obmitted,  the  parties  have  filed  a  written  atipn- 
lation  whereby  they  pray  that  the  appeal  and 
crosB-appeal  be  by  this  court  dismissed.  It  is 
Aerefore  considered  that,  as  no  controverted 
questions  nanain  for  the  decision  of  this  court, 
the  said  appeals  be  dismissed  as  agreed  by  said 
vartiea. 


CITY  OF  SANTA  MONICA  et  al.  v.  RAII^ 
BOAD  COMMISSION  OP  CALIFORNIA  et 
al.  CITY  OF  PASADENA  et  al.  v.  RAIL- 
ROAD COMMISSION  OF  CALIFORNIA  et 
al.  (L.  A.  Nos.  0974,  697S.)  (Supreme  Court 
of  California.  Dee.  27,  19ia)  In  Bank.  Peti' 
tions  by  the  <Xty  of  Santa  Monica,  the  City  of 
Venice,  the  Oi^  nit  Pasadena,  fbe  City  of  South 
Pasadena,  and  the  City  of  Alhambra,  all  munici- 
pal corporations,  to  review  certain  orders  of  the 
Railroad  Commission  of  the  State  of  California, 
raising  certain  rates  or  diarges  for  the  transpor- 
tati(m  of  passengers  on  the  Pacific  Electric  Rail- 
way Company.  Applications  denied.  Victor  R. 
McLncas,  of  Los  Angeles,  for  petitioner  City  of 
Santa  Monica.  Rash  M.  Blodget,  of  Los  Ange- 
les, for  petitioner  City  of  Venice.  Jttm  Monger, 
ci  Passdena,  and  William  Haalet^  of  Loa  Ange- 
les, for  petitiMier  City  of  Pasadena.  Alfred 
Bantow,  of  Loa  Angeles,  tm  petitioner  City  <^ 
Albambra. 

PER  ODBIAM.  By  these  proeeediags  It  is 
sooght  to  review  certain  orders  of  the  Railroad 
CiMnnUssIon  rsising  certain  rates  or  charges  for 
the  transportation  of  passengers  by  the  Padflc 
Electric  Bailway  (>)mpany.  Section  20  of  artl- 
de  12  of  tbe  Constitution  provides  that  in  snch 
matters  "the  decision  of  tbe  said  commission 
•  •  *  Bhall  not  be  subject  to  review  by  any 
court  except  upon  the  question  whether  snch  de- 
cision of  the  commission  will  resnlt  in  the  confis- 
cation of  property."  We  are  satisfied  that  tiie 
petitions  filed  herein  do  not  allege  facts  showing 
any  "confiscation  of  property"  within  the  mean- 
ing ot  this  constitutional  provision.  The  appll- 
cations  are  denied. 


COCHRAN  V.  SUPERIOR  COURT  et  aL 
(S.  F.  8891.)  (Supreme  Court  of  California. 
Sept.  80,  1918.)  In  Bank.  Petition  by  Slary 
Gertrade  Cochran  for  writ  of  mandate  against 
the  Superior  Court  and  others.  Petition  denied. 
R.  W.  Barrett,  of  San  Frandsco,  for  petitioner. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  application  for  a  writ  of  mandate  shonid  be 
dented.  Oar  action  is  not  to  be  taken,  however, 


as  indicating  an  opinion  that  the  provisions 
of  the  Soldiers'  and  Sailors'  Relief  Act  of  March 
8,  1918,  providing  for  a  stay  of  proceedings 
prior  to  Judgment  are  applicable  to  actions 
commenced  prior  to  the  passage  of  the  act.  We 
are  not  prepared  to  bold  that  the  superior  court 
was  guilty  of  any  abuse  of  discretion  In  re- 
fusing to  proceed  with  ^e  trial  of  the  action 
at  tide  time,  in  tMw  of  Ihe  showing  made  as 
to  tiie  necessary  absence  of  the  defendant,  en- 
tirely Independent  of  the  provisions  of  the  act 
referred  to.  In  the  event  of  such  a  change  in 
the  existing  conditions  as  would  make  further 
refusal  to  proceed  with  the  trial  an  abuse  of 
discretion,  another  application  may  be  made  to 
the  superior  court  The  application  for  a  writ 
of  mandate  la  denied. 


WILLIAMS  V.  INDUSTRIAL  ACCIDENT 
COMhUSSION  OF  CALIFORNIA,  Respond- 
ent (Sac.  No.  2911.)  (Supreme  Ooart  of  Cali- 
fornia. Jan.  2,  1019.)  In  Bank.  Application 
by  Ruth  WHUams  for  a  writ  of  mandate  to  be 
directed  against  the  Industrial  Acddent  Com- 
mission of  the  State  of  California.  Application 
denied,  ^leodore  A.  Bell,  of  San  Francisco,  for 
petitioner.  Chris.  M.  Bradley,  of  San  Fran- 
dsoo,  for  respondent 

PER  CURIAM.  The  respoiAlent  commisaion 
is  acting  entirely  within  its  jurisdiction  In  bear- 
ing and  determining  the  application  pending  be- 
fore it  and  we  have  no  authority  to  supervise 
its  conduct  of  the  proceeding  in  the  manner 
suggested.  The  application  la  dented. 

ANQELLOrm,  a  J.,  and  SLOSS,  MELVIN, 
and  WILBUB.  and  BICUABDS,  Judge 
pro  tern.,  concur. 


PEOPLE  V.  FRYER.  (Or.  452.)  (District 
Court  of  Appeal,  Third  District  California. 
Nov.  7,  1918.)  Appeal  from  Superior  Court. 
Trinity  County;  James  W-  Bartlett,  Judge. 
Loren  A.  Fryer  was  convicted  of  murder,  and 
he  appeals.  Affirmed.  Se^,  slso,  175  Cal.  780^ 
167  Pac.  882.  J.  W.  Threshie,  of  Redding,  for 
appellant  U.  8.  Webb.  Atty.  Gen.,  and  J. 
Charles  Jones,  Deputy  Atty.  Gen.,  for  tiie  Pe<H 
pie. 

PEB  OUBIAM.  This  case  was  on  the  calen- 
dar for  September  10  for  oral  argument,  but 
no  appearance  was  made  for  appellant  An 
order  was  made,  however,  allowing  him  15  days 
in  whidi  to  file  a  brief  and  the  Attorney  General 
notified  appellant's  counsel  to  that  effect.  No 
brief  has  been  filed  and  no  application  for  ex- 
tension of  time  has  been  made.  We  are  justi- 
fied in  conduding,  therefore,  that  the  learne<l 
counsel  for  appellant  can  find  no  reasonable 
ground  for  urging  a  reversal  of  the  judgment. 
Notwithstanding  this  virtual  abandonment  of 
the  appeal,  we  have  examined'  the  record  and 
find  that  the  evidence  is  overwhelming  and  con- 
clusive that  the  defendant  committed  a  ddiber- 
ate,  cold-blooded  murder,  and  that  he  wflu  justly 
convicted  of  the  olfense.  In  &et  he  admitted  tbe 
crime  in  aB  its  groeseme  details,  and  the  only 
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defense  was  of  a  technical  character.  The  in- 
terests of  justice  demand  the  affirmance  of  tha 
jndgpunt  of  eooTleticw ;  and  It  Is  ao  ordered. 


In  re  WOUBMS.  (No.  3133.)  (Supreme 
Ooart  of  Idaho.  Jan.  27, 1919.)  In  the  matter 
of  JTohn  H.  Woorma.  an  attorney.  Order  rein- 
stating  his  right  to  practice  after  Us  auspen- 
sion  for  two  years,  unless  otiierwise  otHvred. 

FEB  CURIAM.  On  Febniaty  4,  1918,  a 
judgment  waa  made  and  entered  to  the  effect 
that  John  H.  Wourms  be  suspended  as  an  at- 
torney and  counselor  in  this  and  all  other  courts 
of  the  state  of  Idaho,  and  prohibited  from  prac- 
ticing tbereiu  as  such  for  a  period  of  two  years, 
unless  otherwise  ordered.  In  re  Wourma,  31 
Idaho,  291,  170  Paa  919.  Now.  at  this  time, 
good  cause  appearing  therefor,  the  court  <^  its 
own  motion  orders  that  its  Judgment  of  suspen- 
sliHi  be  revoked,  and  that  said  John  H.  Wourms 
and  he  her^y  is.  restored  to  his  right  to 
practice  as  an  attorney  in  all  the  courts  of  this 
BtatA 


GIBSON  V.  HUTTS.  (No.  8264.)  (Supreme 
Court  of  Oklahoma.  Jan.  7,  1919.)  Original 
proceeding  by  George  O.  Oibson  against  A.  J. 
Htttts.  Dismissed.  A.  a  WaUace,  O.  T.  Ma- 
aon,  and  F.  W.  Clhurch,  aU  of  Miasoit  for  plain- 
tiff. Bay  McNaughton  and  8.  C.  Fullerton, 
both  of  Miami,  for  defendant 

HARDY,  J.  Since  the  submission  of  this 
case  the  questions  involved  have  become  moot, 
and  a  determination  of  ^e  case  on  Its  merits 
would  not  afford  any  actual  relief*  nor  be  fol- 
lowed by  any  practical  resulta,  the  proceeding 
in  error  is  therefore  dismissed. 


FARRAB  et  al.  t.  BTATB.  (No.  A-2972.) 
(Criminal  Oonrt  of  Appeals  of  OUohoma.  Nov. 
18, 1918.)  Appeal  from  Omnty  Oourt,  Ganadian 
County;  R.  B.  Forest,  Judge.  Joe  F&rrar  and 
Hugh  McOlure  were  convicted  of  violating  the 
prohibitory  liquor  law,  and  appeal.  Affirmed. 
A.  F.  Decker,  of  Oklahoma  City,  for  plaintiffs 
in  error.  R.  McMillan,  Aast  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  The  plaintiffs  in  error,  Joe 
Farrar  and  Hugh  McClure,  were  convicted  at 
the  Januaiy,  1917,  term  of  the  county  court  of 
Ganadian  county  on  a  charge  of  conveying  in- 
toxicating liquor  from  one  plaoe  in  aald  county 
to  another  place  therein,  and  their  punishment 
fixed  at  a  fine  of  $500  each  and  imprisonment  in 
the  county  jail  for  a  period  of  0  months  each, 
Dpon  careful  examination  of  the  record  we  find 
no  fundamental  error  prejudicial  to  the  sub- 
stantial rights  of  the  plaintiffs  In  error.  The 
judgment  of  the  trial  court  ia  therefore  affirmed. 


PEEL  T.  STATBi  (No.  A-8199.)  (Criminal 
Court  itf  Appeals  of  Oklahoma.  Dec.  14, 1918.) 
Appeal  from  County  Court,  Oklahoma  (bounty ; 
William  H.  Zwick,  Judg&  Roy  Peel,  was  ctm- 
victed  of  a  violation  of  the  prohibitory  liquor 
lav,  and  he  appeals.  Appeal  dismissed,  and 
cause  remanded  to  trial  court    Qiarlea  H. 


Ruth,  of  Oklahoma.  City,  for  plaintiff  In  error. 
B.  McMillan,  Asst.  Atty.  Oen.,  for  the  SUte. 

PXIB  CURIAM.  Plaintiff  tn  error,  Boy  Pad, 
was  ctmvicted  In  tbe  county  court  of  (McUhoma 
ooun^  «i  an  information  charging  that  he  did 
have  poesessioB  of  22  half  pints  of  whisky  wlHi 
intent  to  sell  the  same,  and  his  punidment  was 
&xed  at  confinMnent  in  the  county  jafl  for  30 
days  and  a  fine  of  |60.  From  the  Jndgmrat 
rendered  on  the  verdict  he  appealed,  by  filing 
in  this  court  on  November  19,  1917,  a  petttiw 
in  error  with  case-made.  The  plaintiff  in  error 
by  his  counsel  of  record  has  filed  a  motion  to 
dismiss  his  appeal,  which  motion  is  sustained, 
and  tb»  appeal  hsrein  ia  JlsmhiBeJ,  wd  tba 
cause  remanded  to  the  trial  court 


Ex  parte  PEYTON.  (No.  A-3108.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  Nov.  14, 
1918.)  Petition  of  W.  D.  Peyton  for  writ  of 
habeas  corpus.  Dismissed.  ™gr—  A;  BartoB^ 
(d  Ooshing,  tot  petitioner. 

PER  OURIAM.  Oanaa  dismissed,  on  notlaK 
of  petitioner. 


PYEATT  V.  STATE).  (No.  A-8027,)  (Crimi- 
nal Court  of  Ajtpeate  ot  OkUhoma.  Nov.  2, 
191&)  Appeal  bom  District  Court,  Carter 
County;  W.  F.  E^eman,  Judge.  Cyrus  Pyeatt 
waa  convicted  of  an  unlawful  sale  of  intoxicat- 
ing liquors,  and  appeals.  Suggestion  d  death 
of  plaintiff  In  error,  and  order  that  proceedings 
abate.  Wm.  Pfeiffer,  cd  Oklahoma  City,  and 
J.  H.  Mathers,  of  Ardmore,  for  plaintiff  In  er» 
ror.  S.  P.  Freeling,  Atty.  Gen.,  and  R.  Mc- 
Millan. Asst  Atty.  Oen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Cyrus 
Pyeatt  was  convicted  on  an  information  diarg* 
ing  that  he  did  unlawfully  and  feloniously  ke^ 
and  maintain  a  i^ee  In  Wirt  Carter  county, 
witii  the  unlawful  and  Mmiow  intention  and 
purpose  thweln  in  selSng,  bartering,  giving  nway, 
and  otherwise  fumldiing  Intoxleatiiiig  Bquoffa,  and 
in  accordance  with  the  verdict  of  the  jury  was 
sentenced  to  be  confined  In  the  county  jail  for 
30  days  and  to  pay  a  fine  of  9300  and  the  costs. 
From  the  Judgment  an  appeal  was  perfected  by 
filing  in  this  court  on  May  80,  1917,  a  petition 
in  error,  with  case-made.  Since  the  appeal  waa 
taken,  anggestioa  frf  the  death  of  tlw  plaintiff 
in  error  has  been  made  by  the  Attomsr  General, 
supported  by  the  affida'rit  of  the  county  attor- 
ns that  said  plaintiff  in  error  la  now  dead.  It 
Is  tiierefore  adjudged  and  ordered  that  all  pro- 
ceedings in  this  cause  be  abated,  with  direction 
to  the  district  court  of  Carter  county  to  enter 
an  order  to  that  effect 


Bx  parte  WILLIAMS.  (No.  A-SMl)  (Cdn- 
Inal  Court  of  Appeals  of  Oklshrana.  Feb.  4, 
1919.)  Application  of  Ira  B.  WlllUms,  f^r 
writ  of  habeas  corpus  to  be  let  to  bail.  AppUcsr 
tion  denied,  and  caae  dismissed.  Moman  Pruiett 
of  Oklahoma  City,  Cor  petitioner.  R.  McMillan, 
Asst  Atty.  Gen.,  and  Joe  Eaton,  Co.  Atty.,  of 
Okmulgee,  for  respondent. 

PER  CURIAM.  An  appeal  having  been  per- 
fected by  petitionar  from  tiie  Judgmaot  and  ana* 
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tenw  on  which  petitioiier  prayi  thmt  he  b«  ad* 
mitted  to  bail*  the  applicatton  herdn  ia  denied, 
and  the  cause  dismiseed. 


STATB  T.  LEONARD  et  al.  (No.  160U.) 
(Supreme  Oourt  of  Washington.  Dea  28, 1918.) 
Department  1.  Appeal  from  Superior  Conrt, 
King  County;  Mitchell  Gilliam,  Jndge.  Jack 
Leonard  and  another  were  convicted  of  grand 
larceny,  and  appeal.  Affirmed.  Jerold  Landon 
Finch,  of  Seattle,  for  appellants.  Alfred  H. 
Lundin  and  John  D.  Carmody,  both  of  Seattle, 
for  the  State. 

UAOEINTOSH,  J.  Appellants  were  convict- 
ed of  the  crime  of  grand  larceny;  the  information 
alleging  that  they  bad  "received  and  aided  tn 
stealing  and  withholding"  a  certain  aatomoUle^ 
knowing  tiie  same  to  luve  been  stolen.  Their 
hope  of  escaping  here  the  sentence  Imposed  upon 
them  reats  upon  three  alleged  errors  occnrring 
in  the  trial.  They  first  contend  that  there  was 
not  sufficient  evidmce  to  go  to  the  jury  on  the 
gnestion  of  their  knowledge  that  the  automobile 
had  been  8t<den.  They  concede  that  the  state 
proved,  even  to  their  satisfaction,  that  the  auto- 
mobile had  been  stolen,  and  was  in  their  poases- 
rion  wbgn  Uuiy  were  arrested;  but  they  claim 
the  proof  was  not  as  dear  as  is  necessary  that 
they  knew  it  was  stolen  property.  The  second 
claim  of  error  is  that  a  new  trial  should  have 
been  granted  because  of  their  surprise  at  some 
testimony  Introduced  In  behalf  of  the  state,  and 
the  third  and  last  assignment  is  that  certain 
testimony  offered  by  them  was  not  admitted. 
We  have  read  the  entire  statement  of  facts,  and 
find  no  merit  in  any  of  these  asrignments.  All 


the  essential  elements  of  their  gallt  were  estab- 
lished beyond  a  reasonable  doubt  aftM  a  fair 
trial  Their  hope  of  escaping  from  their  sen- 
tences must  now  be  to  lean  upon  some  other  reed. 

MAIN,  a  J.,  and  OHADWIOK,  MITOHBLU 
and  TOLMAN,  JJ.,  concur. 


STATB  V.  TOUNG.  (No.  14757.)  (Supreme 
Ooart  of  Washingtim.  Sept.  28, 1918.)  Depart- 
ment 1.  Appeal  from  Superior  Court,  Chelan 
County;  Wm.  A.  Grimshaw,  Judge.  Jerry 
Young  was  convicted  of  robbery,  and  appeals. 
Affirmed.  N.  M.  Sorenson,  of  Wuiatchee,  for 
appellant.  Burt  J.  Williams  and  N.  A.  Pear- 
son, both  of  Wenatdiee,  for  the  JState. 

PER  CURIAM,  nie  defaidants  Yomtg, 
Blackwood,  and  Bchram  were  Jointly  charged 
with  committing  the  crime  of  robbery  in  Chelan 
county.  Trial  in  the  superior  court  for  that 
county  resulted  in  a  verdict  and  judgment  of 
conviction  aj^nst  the  defendant  Young,  he  be- 
ing separately  tried,  from  which  he  has  appeal- 
ed to  this  court  There  is  presented  upon  this 
appeal  the  same  guesticHis,  under  substantially 
the  same  state  of  fact^  as  la  the-case  of  State 
V.  Bladcwood,  ITS  Pae.  168,  Just  dedded.  We 
think  no  furOter  discussion  of  the  qnestionB  so 
presented  is  necessary  here.  Some  two  or  three 
additional  errors  are  claimed  in  this  case,  but 
practically  without  argument  or  citation  of  au- 
thority. We  think  it  is  sufficient  to  say,  with 
reference  thereto,  that  they  do  not  show  reversi- 
ble error.  ^  We  conclude  that  appellant  has  had 
a  fair  trial,  free  from  prejndbdal  error.  The 
judgment  Is  affirmed. 
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ABANDONMENT. 

8w  Adoption,  «=»7 ;  OHminal  Law,  «=»1131 , 
1178 ;  Oaardiaa  and  Ward.  «=3l3 ;  Landlord 
and  Tanaat.  «s>178:  Vmdor  and  Porehaaer, 
«»334;  Waters  and  Water  Oourtea,  «ssb27. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  e=>301. 

T.  DEATH  or  PARTY  AKD  BSVIVAL 
OF  AOnOH. 
<B)  C«BMB«aBee  or  R*tIt«1  ot  Aetloa. 

^=s>76  (OU.)  The  aettioK  aeide  of  an  order 
«f  revivor  for  irregulBnties  in  procuring  it 
was  not  a  final  determination  of  plaintiff  ad- 
tnioiatra  tor's  right  to  revive,  and  left  hia  mo- 
tion to  revive  still  pendios.— Chicago,  B.  I.  & 
P.  By.  Co.  V.  Forrester,  177  P.  593. 

Where  administrator  obtained  an  order  of 
renvor,  and  defendant's  motion  to  vacate  such 
Older  was  sustained,  and  motion  for  new  trial 
on  motion  to  vacate  was  overruled,  and  plain- 
tiff then  served  notice  of  motion  to  revive 
action,  the  vacation  of  order  of  revivor  was 
not  a  final  determination  of  ricbt  to  reviTor, 
and  left  motion  to  Tevive  pending.— Id. 


ABORTION. 

Sen  Criminal  Uw,  «=»038,  93».  MO;  Phjri- 
rians  aad  Su^eoua,  ^ssAX;  Witncaw^ 

321.  , 

ABSTRACTS  OF  TITLE. 

See  Mines  and  Minerals,  9=957. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 

ACCOUNT. 

See  Appeal  and  Kmr,  ^=31022;  Quaxdiail  and 
Ward,  «s>180,  182 ;  Maater  and  Senrant,  «s> 
80;  Trusts,  ^937L 

ACKNOWLEDGMENT. 

See  Adoption,  <^7;  Bills  and  Notes,  «=»54; 
Landlcrird  and  Tenant,  <g=>25 ;  M(»tg8ge*, 
66. 

ACTION. 

See  Abatement  and  Revival. 

ADJOINING  LANDOWNERS. 

Bee  Adverse  Possession,  ©=»60. 

ADMINISTRATION. 

See  Kxecutors  and  Administratonb 

mp.-6s 


ADMIRALTY. 

See  Master  and  Serrant  «=3>881;  Shipping: 

ADOPTION. 


See  Sgnit7.  «b»57  ;  EMdenee,  ^»e3,  886. 

^3  (Cal.)  The  right  to  adopt  a  child  and  the 
right  of  a  person  to  be  adopted  aa  the  child 
ot  another  arc  wboll;  statutory,  and  one  claim- 
infc  that  an  act  of  adoption  baa  been  accom- 
pli shed  must  show  that  every  esseotial  re- 
qnfrement  of  the  statute  has  been  strictir 
complied  with.— In  re  Sharon's  Estate,  177  r. 
283. 

«3>4  <Cal.)  It  is  Jurisdictional  that  a  person 
adopting  a  child  must  be  ten  years  older  than 
the  child,  that  all  the  parties  whose  consent 
is  required  do  consent  fully  and  freely,  and 
that  the  adoption  contemplated  will  be  for  the 
beat  interest  of  the  child.— In  re  Sharon's  Es- 
tate. 177  P.  283. 

«i»6  (N.M.)  A  contract  to  adopt  a  child  ac- 
cording to  existing  statutory  law  is  valid  in 
equity.— Barney  v.  Hutchinson,  177  P.  890. 
4=3?  <CaI.)  It  is  jorisdictional  that  a  person 
adopting  a  diild  most  be  ten  yeara  older  than 
the  chUd,  thM  all  the  parties  whose  consent  i* 
required  do  consent  fully  and  freely,  and  that 
the  adoption  contemplated  will  be  for  the  beat 
interest  of  the  child.— In  re  Sharon's  Estate, 
177  P.  288. 

In  1892,  to  Talidate  adoption,  the  following 
things  were  necessary:  Consent  of  wife  of  an 
adopting  husband,  signed  in  presence  of  Judge 
(Civ.  Code,  f  223,  ai^  section  226,  ae  amended 
by  St.  1880,  p.  4);  consent,  duly  acknowledged, 
01  mother,  or  due  proof  of  abandonment  (sec- 
tion 224,  as  amended  by  St.  1891,  p.  24); 
agreement  of  person  adopting,  signed  In  pres- 
ence of  judge  of  county  in  wlucb  he  then  resid- 
ed (section  226,  as  amended  by  St  1880.  p. 
4);  consent  of  child,  signed  before  the  judge 
(sections  225,  226);  examination  of  persons; 
a  decision  that  Interests  of  child  would  be  pro- 
moted; and  an  order  of  the  Judge  (section  227). 
— Id. 

«=»7  (Wssb.)  Under  Rem.  &  Bal.  Code,  | 
1696,  relating  to  adoption  of  infants,  the  con- 
sent of  a  husband  who  is  a  nonresident  of  the 
state  and  living  apart  from  bis  wife  is  not 
necessary  to  the  adoption  of  an  infant  by  the 
wife.— In  re  Rising,  177  P.  351. 

A  writing,  executed  by  the  mother  of  a  bas- 
tard child  on  delivering  it  to  a  foundling  home, 
that  she  voluptarily  gave  up  all  claim  to  the 
child,  was  sufficient  as  cutting  off  her  rights 
in  subsequent  adoption  proceedings,  although 
not  mennoning  the  name  of  the  person  to 
whom  possession  of  the  child  was  giveii.~-Id. 

Under  Rem.  &  Bal.  Code,  {  1696.  relnting  to 
adoption  of  infants,  the  consent  of  the  juvenile 
department  of  the  superior  court  und<?r  whose 
care  the  child  was  placed  aa  a  dependent  was 
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not  required  in  Judicial  proceeding!  for  ftdop- 
Uon  hj  anotiier.— Id. 

^=»I0  (Cal.)  No  judge  of  the  superior  coort  of 
any  coanty  of  California  could  have  jurisdic- 
tion of  the  subject-matter  of  an  adoption  by  a 
resident  of  New  Tork.— In  re  Shsroa's  Estate, 
177  P.  283. 

«=>I2  (Wash.)  Under  Rem.  &  Bal.  Code,  f 
1696.  the  juvenile  department  of  the  superior 
court  need  not  be  notified  of  ado[)tion  proceed- 
ingn  relating  to  a  dependent  child  within  its 
care.— In  re  Bising,  177  P.  351. 
«S3|3  (Cal.)  In  1882,  to  vaKdate  adoption,  ex- 
amination of  persons  required  to  appear  was 
necessary  (Civ.  Coda,  {  227).— In  re  Sharon's 
Kstate.  177  P.  283. 

In  1892,  to  validate  adoption,  consent  of  wife 
signed  in  presence  of  judge  (Civ.  Code,  f  223, 
and  section  226,  as  amended  by  St.  1880,  p. 
4),  consent  duly  acknowledged,  of  mother,  or 
doe  proof  of  abandonment  (section  224,  as 
amended  by  St  -1691,  p.  24),  acreement  of  per- 
son adopdna  .signed  in  presence  of  judge  of 
county  m  wnicb  he  then  resided  (section  226, 
as  amended  by  St  1880,  p.  4),  consent  child 
signed  before  the  judge  (aectiona  22S,  226), 
examination  of  persons,  a  decision  that  in- 
terests of  diiM  would  be  promotedt  and  an  or- 
der of  the  judge  (section  227),  were  neeeesary. 
—Id. 

«=»f3  (Wash.)  Where  the  fitness  of  a  person 
seeking  to  adopt  a  child  has  been  determined 
in  the  juvenile  department  where  the  child  was 
declared  to  be  a  dependent,  and  on  a  subse- 
quent divorce  proceeding  where  its  custody 
was  awarded  to  petitioner,  it  is  not  necessary 
that  such  fitness  be  again  adjudicated  in  sub- 
sequent adoption  proceedings  by  petitioner. — 
In  re  Rising.  177  P.  351. 

«B>I4  (Cal.)  In  1892,  to  validate  adoption  « 

decision  that  the  interests  of  child  would  be 
promoted  and  an  order  of  the  judge  (Civ.  Code, 
1  227)  were  necessary.— In  re  Sharon's  Es- 
tate. 177  P.  283. 

®=9|7  (Cal.)  An  adoption  was  not  proved,  un- 
der Code  Civ.  Proc.  }  1963.  subds.  15,  16,  pro- 
viding that  it  is  presumed  that  official  duty 
had  been  regularly  performed,  and  that  a 
judge  was  acting  in  the  lawful  exercise  of  his 
Jurisdiction,  where  the  papers  in  the  case  were 
destroyed,  and  all  that  witnesses  could  testify 
was  that  from  looking  over  indorsements  on 
the  papera  they  could  aee  that  there  was  a  pe- 
titlon,  a  consentKUi  agreement,  and  an  order. 
—In  re  Sharon*!  Hstate.  177  P.  288. 

ADVERSE  POSSESSION. 

See  Appeal  and  Error,  9=31061 ;  EaoMnents, 
41;    Ejectment,  €=»73;  Municipal 
Corporations,  «=>e48 ;  Pleading,  «s»21,  3W ; 
Trial,  «»398;  Waters  and  Water  OonrsM, 
^144,  151,  162,  244. 

I.  HATUBB  AUB  REQVX8ITBS. 

(A)  Ae««laltl<ia  •<  Bl«|i*a  kr  Fraaari»H«a 
Im  Ocaenil. 

4=>f  (Mont.)  The  use  by  the  owner  of  his 
own  property  is  never  "adverse*  as  the  term 
ia  used  in  the  law  of  prescription,  since  "ad- 
verse possession  is  the  open  and  hostile  pOB> 
session  of  land  under  a  claim  of  title  to  the 
exclusion  of  the  true  owner"  (citing  1  Worda 
and  Phrases,  Second  Seriei,  186)^Lowry  v. 
Carrier,  177  P.  766. 

(P)  Hostile  01i«net«»  of  Poaacaaloa. 

4s>58  (CaLApp.)  The  essence  of  adverse  pos- 
session  is  tbat  the  holder  claims  the  ri^ht  to 
his  possessioo,  not  under,  but  in  opposition  to, 
the  title  to  which  his  possessioQ  is  alleged  to 
be  adverse.— Mills  v.  Laing,  177  P.  498. 
®=>60(yi  (Kan.)  Where  an  owner  allowed  part 
of  bis  land  to  be  occupied  by  a  neighbor,  who 
by  his  permission  indosed  it  with  his  own 
property,  the  neighbor's  possession  was  not 


adverse  because  of  Ita  permisatTO  diuactxr. 

—Peyton  v.  Waters,  177  P.  625. 
«=s>66(2>  (CaLApp.)  If  one  of  two  cotermi- 
nous owners  takes  possession  and  claims  title 
to  the  extent  of  bis  possession,  be  holds  ad- 
verely,  although  be  was  induced  to  locate  taia 
possession  through  a  mistake  as  to  the  bound- 
ary .—Wagner  V.  Meinier,  177  P.  293. 
«=>66(2)  (Kan.)  Where  an  owner  allowed  a 
neighbor  to  occupy  and  inclose  part  of  hia 
land,  after  neighbor's  death  his  widow,  con- 
tinuing occupancy,  knowing  nothing  of  such 
permission,  and  supposing  that  the  fence 
stood  ui>on  true  line,  bad  no  adverse  posses- 
sion, because  she  had  no  intention  of  assert- 
ing ownership  beyond  actual  boundary.— Pey- 
ton V.  WatMs,  177  P.  526. 

Where  an  owner  allowed  part  of  his  land 
to  be  occupied  and  indosed  by  a  neighbor,  and, 
latter'a  widow  knew  nothing  of  agreement,  Aa 
supposed  that  fence  stood  upon  the  true  line, 
it  was  not  necessary,  in  determining  whether 
her  continued  possession  was  adverse,  to  de- 
cide whether  license  to  her  deceased  husband 
survive*  for  her  benefit. — Id. 
«=»66(2)  (Utah)  Where  the  intention  ia  to 
claim  only  up  to  the  true  line,  the  necessary  ele- 
ment of  intent  to  claim  adversely  is  absent, 
and,  if  adJjdnins  owners  each  intend  to  claim  to 
the  trae  one.  each  must  conform  to  that  line, 
whenever  it  la  ascertained.— Rieske  v-  Hoover, 
177  P.  228. 

«»W(2)  (Wyo.)  Adverse  posseaaion  cannot 
be  based  entirely  on  possession  under  a  mis- 
takm  belief  that  a  division  fence  boilt  by 
daimant  was  on  the  true  line.— Allen  v.  Lewis, 
177  P.  433. 

«3>85(S)  (San.)  Where  an  owner  allowed  a 
neighbor  to  occupy  and  inclose  part  of  hia 
land,  and  neighbors  widow  continued  occupan- 
cy knowing  nothing  of  agreement,  and  aup- 

Sosing  that  fence  stood  upon  true  Une.  an- 
ence  held  to  support  a  finding  in  owner's  Ac- 
tion in  ejectment  that  widow  never  intended 
to  assert  ownership  beyond  true  line.— Peyton 
V.  Waters,  177  P. 

(G)  PftrneBt  •§  Tkxm. 

^=393  (Idaho)  Where  adverse  possession,  with 
payment  of  taxes  for  five  years  is  relied  upon 
as  a  basis  of  title  to  laud,  such  possesuon 
must  continue  for  full  period  of  five  years, 
and  taxes  must  be  paid  for  full  period,  be- 
fore they  wlU  diveatthe  record  title.— Dicker- 
BOn  T.  Ebnaen.  177  P.  7W. 

n.  opraukxiov  An  spvbot. 

(B)  Title  or  RlK^t  Aeaalred. 

«=»I06(1)  (Or.)  Title  secured  by  advene  poo- 
session  is  A  perfect  titte.—Pul)OW  v.  JacobM, 
177  P.  eS9i 

AFFIDAVITS. 

See  AttAchment,  «a»248,  2tttj  Ooatemnt.  «s» 
54;  CriminallAW,  «s»1106,  1112:  Divorce. 
«=»214 ;  Judgment,  «=>490 ;  Mandamus,  «ss> 
166%;  MaatM  and  Servant  «s>S88;  Nai- 
sance,  «s>&4;  Pleading,  <fr=»290.  201,  204; 
Procesa,  «=^6,  108;  luxation.  ^707. 

AGENCY. 

See  Principal  and  Agent 

AGRICULTURE. 

See  Necligence,  •sa27. 

ANARCHY. 

See  Oriminal  Law,  «=>41£,  420,  423;  Insnr- 
rectitm,  «=92. 

ANIMALS. 

See  Carriers.  ^s>45,  230 ;  Principal  and  Agent 
1^124^  1^  lS»i   Quieting  Title,  «»13; 
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peal,  where  Uie  only  objectton  made  belew  waa 
tbat  the  witoeu  wae  not  qualified.— Kational 
Fuel  Co.  T.  McNultj.  177  P.  »79. 
«»23l  (8)  (Wash.)  Where  defendaat'e  motiona 
Cer  directed  verdict  and  (or  judgment  non  ob- 
stante reredicto  were  general  in  their  nature, 
referrtnf  to  plaiutiff'a  entire  case  based  on  two 
cauiea  m  action,  first  of  which  was  not  sus- 
tained. Supreme  Court  cannot  aaj  that  trial 
court  erred  in  denial  of  either.— Haines  t. 
Coastwise  Steamship  &  Barge  Co.,  177  P. 
648 

«=s>'232(l)  (Or.)  A  liberal  abstraction  should  be 
placed  upon  exceptions  which  are  taken  in  open 
court  at  a  trial.— Johnson  t.  Meyere,  177  P.  ft31. 
«»232(3)  (Or.)  In  action  by  contractor  to  haul 
wood  for  fraudulent  repreeentatious  of  owners 
by  whiidi  he  was  hiduced  to  make  contract,  ex- 
ceptions at  trial  heU  not  to  incliide  exception  to 
ioetnictiiKi  erroneously  pennittiog'  plaintiff  con- 
tractor to  recover  lost  profits.— Johnson  r.  Mes'- 
ers,  177  P.  681. 


APPEAL  AND  ERROR. 

See  Certiorari;   Costs,  «=»234;  Courts, 
207;  Criminal  Law,  «=>1032-1186. 

For  review  of  rulings  in  particular  actions  or 
proceedings)  see  also  the  various  specific  top- 
ics. 

I.  NATURE  AWD  FORK  OF  REMEDY. 

^3>2  (Obi.)  In  proceedings  in  error  in  Su- 
preme Court  to  review  judgments  and  final 
orders  of  the  district  court  rendered  prior  to 
Msrdi  23,  1917,  the  procedure  is  governed  by 
Rev.  Laws  1»10.  Jf  5238-5240.— First  Nat. 
Bank  v.  Atchison.  T.  &  8.  P.  By.  Co..  177  P. 
547 

«s»2  (Wvo.)  Laws  1917,  e.  82,  fvovidlng  for 
a  review  by  direct  appeiU  from  an  order  grant- 
ing or  refusing  a  new  trial,  does  not  repeal 
the  provisions  for  review  of  a  cause  on  error. 
-Allen  V.  Lewis,  l77  P.  433. 

n.  NATURE  AND  QROUNDB  OF  AP- 
FEIXATE  fTTRISDICTION. 

^>26  (Utah)  In  cases  appealed  from  an  In- 
ferior court  to  a  superior  court  having  appel- 
late jurisdiction  only,  the  appellate  court  ac- 
quires onl^  such  jurisdiction  as  the  inferior 
court  bad.— Burt  A  Garlqnist  Co.  v.  Marks,  177 
P.  224. 

«s»22  (Utah)  Where  parties,  on  appeal  to 
court  having  original  jurisdiction  of  subject- 
matter,  submit  controversy  for  trial  and  ad- 
judicatioo,  and  the  cause  proceeds  to  trial  and 
final  JudRment,  they  will  be  held  to  have  waived 
their- right  to  oUect  to  the  Jurisdiction  of  the 
appellate  court.— Burt  &  Carfquist  Co.  t.  Marks, 
177  P.  224. 

in.  DECISIONS  REVIEWARI.E. 

(D)  PtnKlitr  of  DetenHlnatloB. 

^78(3)  (Wash.)  An  order,  requiring  plaintiff 
to  elect  which  of  two  causes  of  action  be 
wtshos  to  «K0  to  trial  on.  Is  not  appealable, 
since  under  Rem.  Code  1915,  i  1716,  subd.  6, 
an  order,  to  be  appealable,  must  in  effect,  de- 
termine the  action  and  prevent  a  final  Judg- 
ment or  diBContinue  the  action. — Oliver  v.  Pol- 
son.  177  P.  678. 

^=>78f4)  (Wash.)  Where  an  order,  requiring 
plaintiff  to  elect  as  between  two  causes  of 
action,  is  not  complied  with,  and  Judgment  of 
dismissal  Is  taken  against  him«  he  can  ap- 
peal from  such  judgment. — Oliver  v.  Poison, 
177  P.  678. 

Where  an  order  is  made,  requiring  plaintiff 
to  elect  as  between  two  causes  of  action  and 
a  judgment  of  dismissal  is  entered  as  to  the 
cause  of  action  on  which  he  did  not  elect  to 
proceed,  an  appeal  lies  from  such  judgment. 
—Id. 

IV.  RIGHT  OF  REVIEW. 
(■)  Kstoppeli  Waiver,  or  AvreemcmtB  Af- 
feotlns  Blsbt. 

«»I54(3)  (Colo.)  Plaintiff  by  amending  his 
complaint,  filing  replication  to  defendant's  an- 
swpr  and  proceeding  to  trial  of  cause  upon  its 
merits  after  vacation  of  default,  waived  the 
right  to  have  action  of  court  in  setting  aside 
default  reversed  on  writ  of  error.— McPhail  v. 
City  and  County  of  Denver.  177  P.  960. 

V.  PRESENTATION   AND  RESERVA- 
TION IN  &OWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(B)  Objeetloms  urn*  MotlVM*  and  RoIIbv* 
Thereon. 

4=>223  (Mont.)  An  equity  decree  will  not  be 
disturbed  in  particulars  to  which  neither  party 
has  objected,  although  in  such  particulars  it  is 
not  sustained  by  the  evidence.— Lowry  v.  Car- 
rier, 177  P.  756. 

4tt>23l(6)  (Colo.)  An  assignment  questioning 
the  admissibility  of  expert  testimony  aa  opin- 
ion evidence  need  not  be  reviewed  upon  ap- 


(C)  BxeevtloHB. 

«»260(1)  (Utah)  Refusal  of  requested  In- 
structions sufficiently  covered  by  the  general 
charge  la  not  prejudioal.— Wright  v.  Inter- 
mountaio  Motorcar  Co.,  177  P.  237. 
«»270(2)  (Old.)  A  failure  to  except  to  trial 
court's  order  rverruling  a  motion  for  new  trial 
is  a  waiver  of  error  as  to  such  ruling,  and 
all  alleged  errors  of  law  occurriug  at  the  trial 
for  which  a  new  trial  might  be  granted.— 
Thomsson  v.  Tbonips  ni.  177  P.  553. 
«=s>277  (Idaho)  H.\  Ji.  v.  Codes,  $  4427.  as 
amended  by  Tjaws  1911.  a.  229.  an  order  strik- 
ing out  a  plriidliiK  or  a  i>ortion  thereof  is  not 
deeme<i  to  liave  been  excepted  to. — Steinour 
V.  Oakh'v  State  Bank,  177  P.  843. 

The  word  "interlocutory,"  as  used  in  Rev. 
(?odes,  §  4427,  ss  amended  by  Laws  1911,  c. 
229,  refers  to  ell  orders,  rulings,  and  decisions 
made  by  trial  court  from  inception  of  an  ac- 
tion to  its  final  determinatioii,  and  all  such 
orders,  rulings,  and  decisions  are  deemed  ex- 
cepted to  for  purpose  of  review.— Id. 

(D)  MotlOBS  tor  Mew  Trial. 

^=>28l(l)  (Kan.)  Where  no  motion  for  new 
trial  was  filed,  error  not  apparent  on  the  face 
of  the  record  cannot  be  considered. — Comer- 
ford  V.  (Proves,  177  P.  35S. 
<^30(  (Okl.)  Error  in  assessing  amount  of 
recovery  on  a  contract  cannot  be  considered  on 
appeal,  unless  assigned  in  the  motion  for  a 
new  trial  as  a  reason  therefor. — Baker  t.  Citl- 
lens'  SUte  Bank  of  Okeen,  177  P.  S68. 
^=3301  (Okl.)  Alleged  errors  in  making  an 
order  of  revivor  must  be  presented  in  the  mo- 
tion for  a  new  trial  before  tbey  can  be  re- 
viewed or  considered  on  appeal.— Chicago,  R.  L 
ft  P.  By.  Co.  T.  Forrester,  177  P.  593. 

Trial  court's  refusal  to  set  aside  a  revivor 
was  not  error  occurring  in  the  trial,  where 
motion  to  set  aside  revivor  was  presentp^l  and 
overruled  several  days  before  cause  was  tried, 
so  that  it  was  unnecessary  to  incorporate  such 
alleged  ground  for  reversal  In  motion  for  new 
trial.— Id. 

Vn.  REQUISITES  AND  FROCEEDINOS 
FOR  TRANSFER  OF  CAUSE. 
(Al  Time  of  Taking  Proeeedloss. 

^338(2)  (Wyo.)  Where  under  Lavra  1917,  c. 
32,  i  10,  authorizing  court  to  award  new  tnal 
to  an  appellant  on  appeal  record  and  specifica- 
tion of  errors,  within  20  days  after  tiling  of 
specifications,  the  court  granted  a  new  trial, 
but  by  consent  of  parties  order  was  not  made 
until  after  the  20  days,  such  oction  did  not 
preclude  appeal  by  other  party,  it  Itfinn  pro- 
vided that  an  appeal  might  be  taken  from  the 
order  granting  the  new  trial.— Allen  v.  Lewis, 
177  P.  433. 

«=»345(1)  (Wash.)  A  motion  for  a  new  trial 
suspends  the  effect  of  the  judgment  until  jfillng 
of  an  order  denying  the  motion,  and  an  aK>ef- 


Digitized  by 


;y  Google 


Appeal  mmA  Bnrav  17T  PAOIFIO 


last  cannot  be  deprived  of  bis  r^^t  of  appeal 

b?  the  entry  of  such  order  nunc  pro  tunc— 
Reevee  v.  \VilBon,  177  P.  825. 
^351(2)  (Wyo.)  A  "record  on  appeal,"  rai- 
der the  statute  reqoiring  such  record  to  be 
filed  within  70  days  after  judgment,  includes  a 
transcript  of  the  evidence  when  necessary,  with 
the  original  pleading:,  motions,  etc.,  attached 
together,  paged  and  nombered  consecutively, 
and  certified  to  by  the  judge  and  clerk  as  true 
and  correct. — Ooodricb  t.  Big  Horn  Couoty 
Bank,  177  P.  1B4. 

(B)  Patltlon   ttr  PraTCr,  Allowanee, 
Ccrtifleate  or  Aflldavlt. 

^360  (Okl.)  Rev.  Laws  1910.  |  5238.  as 
amended  by  Act  March  23.  1917  (taws  1917. 
c.  219),  requiring  the  party  desiring  to  appeal 
to  give  nonce  in  open  court,  when  jadgmeot 
is  rendered  or  within  10  days  thereafter,  of  hie 
intention  to  appeal  to  Snpreme  Cour^  is  man- 
datory, and  an  attempted  appeal  after  such 
date  will  be  dismisaed.— Holbert  Patrick,  177 
P.  666. 

(O)  Payveat  of  Fcca  or  Coat«t  ooA  Bonda 
or  Otbcr  8ce«rltlea. 

4=>382  (Or.)  An  undertaking  on  appeal  to  sat- 
isfy the  decree,  if  affirmed,  and  to  deliver  cer- 
tain personal  property,  keld  to  comply  with 
L.  O.  L.  I  551,  aubds.  1  and  3,  and  not  to  lim- 
it the  security  to  a  specific  amount.— Helms 
Groover  &  Dabber  Go.  v.  Copenhagen,  177  P. 
935. 

^395  (N.M.)  Where  appellant  falls  to  file 
a  cost  bond  within  80  days  as  required  by 
Laws  1917,  e.  43,  I  It!,  Ibe  appeal  fails  or 
abates.— Hubert  v.  American  Sarety  Co.,  177 

P.  880. 

(D)   Writ  Of  Brror*  Oltotlon,  or  Notice. 

«=>396  (OU.)  Where  a  defendant  in  error  has 
not  entered  a  general  appearance  in  Supreme 
Court,  and  summons  in  error  was  not  issued 
and  served,  or  waived  within  Ume  prescribed 
for  perfecting  an  appeal.  Supreme  Court,  in 
view  of  Bev.  Iawi  1010,  U  6238-«240.  can- 
not entertain  proceeding  as  to  auch  defendant 
in  error.— First  Nat  Bank  v.  Atchison,  T.  & 
8.  P.  Ry.  Co.,  177  P  547. 

€=»4I7C3)  (Or.)  Under  Deady  &  Lane  Gen. 
Laws,  c.  6,  S  627,  as  amended  by  Gen.  Laws 
1&^,  p.  227,  notice  of  appeal  may  be  signed 
by  the  party  appealing  or  hia  attorney.— Rob- 
inson V.  Pbegley,  177  P.  942. 
«=34I9{1)  (Or.)  Notice  of  appeal  keld  to  snf- 
fidently  desciibe  decree  appealed  from.— Rob- 
inson T.  Pbegley.  177  P.  942. 

Vni.  EFFECT  OF  TRAHSFEB  OF 
CAUSE  OR  FBOCEEDHfOS 
THEBEFOB. 

(A)  Powera   mm*   Prooeodlaca   ot  Lower 

Coart. 

<3s»440  (Or.)  As  a  general  rule,  the  pendency 
of  an  appeal  does  not  diveat  the  trial  court  ot 
the  power  to  correct  ita  record  ao  as  to  con- 
form to  the  truth  and  truly  set  forth  the  pro- 
ceedings as  they  actually  occurred.— Helms 
Groover  &  Dabber  Co.  v.  Copenhagen,  177  P. 
935. 

^=»440  (Wyo.)  !niat  an  appeal  from  an  order 
granting  a  new  trial  under  Laws  1917.  c.  32, 
authorizing  court  to  award  new  trial  to  ap- 
pellant on  appeal  record  and  speoifiontions  ot 
errors,  has  bt-en  filed  in  the  Supreme  Court, 
does  not  deprive  the  trial  court  of  tb^  right  to 
amend  the  order  by  the  addition  of  facts  nunc 
pro  tunc— Allen  v.  Lewis,  177  P.  43.1. 
4^442  (Or.)  When  an  appeal  is  taken  from 
an  order  granting  a  prohibitory  injunction,  the 
trial  court  still  retains  jurisdictioa  pending  the 
app4>al  to  punish,  as  a  contempt,  the  violation 
of  the  injunction;  the  contempt  procendinjES 
being  wholly  independent  of  the  appeal.~IIelm8 
Groover  &  I>abber  Co.  v.  Copenhagen,  177  P. 
085> 
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IX.  8UPBB8EDBAS  OB  STAT  OF  PBO- 

CEKDlirUff. 

4^458(3)  (N.M.)  Under  Laws  1917,  c.  45,  ff 
17  and  19,  relating  to  auperaedeas  and  stay 
of  execution,  a  defendant  against  whom  a  man- 
datory injunction  issues  may  supersede  the 
judgment  and  suspend  the  force  of  the  injane- 
tion  pending  an  appeal  or  writ  of  error. — 
State  V.  HoTloman.  177  P.  741. 
<S=>460(1>  (Or.)  According  to  the  common 
law,  a  writ  of  error  operated  per  se  as  a  eo- 
persedeas  and  prevented  the  issuance  of  execu- 
tion to  enforce  the  jadgment,  and  the  same 
effect  was  also  given  to  an  appeal  in  chaacerf* 
-Helms  Groover  &  Dvbber  Co.  v.  Copenhagen. 
177  P.  935. 

<8=:>477  (Or.)  It  is  the  general  rule  that  ei- 
ther the  lower  or  appellate  courts,  according 
to  the  circumstances,  baa  inherent  power  to 
grant  a  stay  of  proceedings  pending  an  appeU. 
even  where  there  is  no  statute  entitling  a  party 
to  such  stay ;  but,  where  there  is  a  statute, 
its  conditioDS  must  be  complied  with.— Helms 
Groover  &  Dubber  Co.  v.  Copenhagen,  177  P. 
935. 

Notwithstanding  Const,  art.  7,  {  2,  and  sec- 
tion 6  prior  to  amendment  in  1910,  the  Su- 
preme Coart,  in  order  to  preserve  the  subject- 
matter  of  an  appeal  pendmB  a  bearing  on  Che 
merits,  ma^  issue  a  restraining  order  to  aid 
or  protect  its  appellate  jurisdiction.— Id. 
4=3460  (Or.)  In  a  suit  involving  patented  ma- 
chines, it  was  appropriate  for  the  trial  court 
to  impose  the  condition  that  the  defendants 
give  an  undertaking  on  appeal  and  continue  to 
operate  the  machines;  it  being  better  for  alt 
concerned  that  the  operation  thereof  nhould 
not  cease  during  the  litigation. — Helms  Groov- 
er &  Dubber  Co.  v.  Copenhagen,  177  P.  935. 
(g=^82  (Or.)  A  notation  on  an  undertaking 
on  appeal,  "Bond  is  hereby  approved  without 
affecting  decree  or  changing  same  in  any  way," 
did  not  revoke  an  order  staying  proceedings, 
made  after  delivery  of  the  dfecree. — Helms 
Groover  &  Dnbher  Co.  t.  Copenhagen,  17T  P. 
935. 

Where  the  trial  court  has  made  temporary 
provision  for  the  care  and  management  of  per- 
sonal property  pending  appeal,  the  Supreme 
Court  will  not  ignore  or  lightly  diaturb  the 
order.— Id. 

®=>488(2)  (Or.)  An  appeal  from  a  decree 
granting  a  prohibitory  injunction  which  is  self- 
executing  and  requires  >no  affirmattve  action, 
merely  mainUlining  the  status  quo  pending  the 
appeal,  does  not  suspend  the  injunction,  but 
a  mandatory  injunction  compelling  affirmative 
action  cannot  be  enforced  pending  a  duly  per- 
fected appeal.— Helms  Groover  £  Dabber  Co. 
v.  <3openhagen,  177  P.  935. 

X.  BECOBD  Ain>  PROOEEDnraS  NOT 

IK  BECOBD. , 

(C)  HccesaMy  of  Bill  of  Kxceptlona,  Cue. 
or  Stotemeot  of  Fnots. 

^553(2)  (Wash.)  On  appeal  from  a  judg- 
ment in  action  for  wrongful  death,  after  de- 
nial of  a  new  trial,  where  there  ia  no  statement 
of  facta  nor  bill  of  exceptions  certified  to  by 
the  trial  judge,  but  instructions  are  sought  to 
be  reviewed,  broTight  up  in  a  transcript  cer- 
tified to  by  clerk  of  trial  court,  the  appeal 
will  be  dismissed.— Shaw  v.  OregoQ-Waaning- 
ton  B,  &  Nav.  Co..  177  P.  687. 

(D>  Contonta,  HalcliiS'>  ond  SettleotOBt  of 
Cnse  OP  StatomeBt  ot  Vteta. 

«=3567(2)  (Okl.)  Where  due  notice  is  of 
time  and  place  of  presentation  of  case-made 
for  settlement,  party  on  whom  it  is  served 
cannot  treat  it  as  a  nullity,  though  time  fixed 
is  earlier  than  case-made  could  properly  l>e 
settled;  and,  where  it  was  aettied  without  ol»- 
jeetion.  Supreme  Court  will  treat  it  as  valid, 
without  a  showing  that  application  was  ma4e 
for  time  to  which  appellee  was  entitied;  and 
that  failure  to  grant  time  prevented  hSm  from 
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atmcstioc   imendraents,   ete-t-WAonky  t. 

Vrba.  177  P.  614. 

«=>569(3)  (Okl.)  Where  a  caie  was  tried  by 
one  judge  and  tbe  case-made  is  sijgned  and  set- 
tled by  auotber  and  do  abowitis  is  made  as  to 
the  iuability  of  tbe  trial  judge,  tbe  appeal  will 
be  dismissed.— Incorporated  Town  of  Guymon 
V.  Triplett.  177  P.  CYO. 

(B)  AvthQutlcallon  mud  C«rtlfle«tlon. 

^612(3)  (CaLApp.)  Transcript,  if  consider- 
ed as  one  preparea  under  alternatiTe  method 
of  appeal,  described  in  Coda  Or.  Proc.  {1 963a- 
958c,  is  not  a  duly  certified  transcript  (except 
as  to  jndtrment  roll,  accompanied  with  derk'ii 
certificate  thereto),  where  it  was  not  transcrib- 
ed by  court  reporter,  and  truth  and  correctness 
thereof  was  not  certified  by  trial  judge.— Sim- 
ons T.  Bnnnell,  177  P.  178. 
«=>6I4  (Wash.)  Under  Bern.  Code  1915,  Sf 
S8S>.  391.  relating  to  the  certification  of  the 
statement  of  facts,  a  statement  of  facts  not 
certified  tbe  trial  judge,  as  containing  aU 
the  material  fact  matters  in  proceedings,  can- 
not be  considered  on  the  theory  that,  no  ob- 
jections having  been  filed  thereto,  It  must  be 
deemed  agreed  to,  and  in  such  case  the  jadz- 
Bent  wUl  be  affirmed.— MauBcth  t.  Slayden.  1T7 
P.  819. 

(B)  TruntlMiOtt,  Plllav.   PvlBtljic.  MmM 
ScFTlee  of  Copies. 

4»624  (Or.)  An  order  extending  time  for  fil- 
ing transcript  pursuant  to  L.  O.  U  i  554.  anbd. 
2,  ia  made  when  it  is  In  writing  and  signed  br 
toe  judge,  In  view  of  sectloa  534,  but  is  not  ei- 
fectiTe  until  delivered  to  tbe  clerk.— Robinson 
V.  Phegley,  177  P.  942. 

Order  extending  time  for  filing  transcript 
held  safficienUy  filed;  "filing"  not  being  mere- 
ly the  indorsement  wbieh  tbe  clerk  makes,  but 
the  fact  that  tbe  Instrument  la  placed  in  hia 
custody  with  intent  to  make  it  effective.— Id. 
^627(3)  (N.M.)  Where  appeal  abates  be- 
cause of  appellaiit's  failure  to  file  a  cost  bond 
within  30  days,  as  required  by  Laws  1917,  c. 
43,  }  15,  appellee  is  not  entitled  to  docket  case 
and  secure  an  afiirmance  under  section  22,  for 
failure  of  appellant  to  file  transcript  within 
80         — Hubert  v.  American  Surety  Co.,  177 

(I)  Defeats,  Objcetlaa*,  Amend  went,  And 
Correction. 

4b>64I  (Cal.App.)  Where  merits  of  grounds  of 
reversal  relied  upon  cannot  be  ascertiuned  witb- 
oat  referring  to  contents  of  police  court  rec* 
ord,  and  where  transcript  showing  such  record 
as  eridenoe  received  in  superior  court  bas  not 
been  settled  by  tbe  judge  thereof,  no  grounds 
for  reversal  appear  and  judgment  will  be  af- 
firmed.—Simons  V.  Bunnell,  1T7  P.  173. 
e=>648  (Or.)  If  there  Is  any  error  in  the  or- 
ders of  tbe  trial  court  as  entered  In  tbe  record, 
application  for  a  correction  thereof  should  be 
made  in  the  trial  court  and  not  the  appellate 
court. — Helms  Groover  Sc  Dnbber  Co.  v.  Cop- 
enhagen, 177  P.  935. 

4i=>654  (Wyo.)  Where  an  order  amends  an  or- 
der granting  a  new  trial  it  may  be  brought  in- 
to the  record  on  appeal  on  a  party's  applica- 
tion.-Allen  r.  Lewis.  177  P.  433. 
^s>657(l)  (Wyo.)  Where  an  amendment  of  an 
order  for  new  tiiaX  appealed  from  is  incor- 
porated into  tbe  record  on  appeal  on  a  par- 
ty's application,  tbe  record  need  not  bt  re- 
turned for  corrections,  since,  under  Supreme 
Court  rule  12  (104  Pac.  xii),  omissions  may 
be  incorporated  by  requiring  the  clerk  to  cer- 
tSis  thereto  or  by  granting  leave  to  file  a 
cg^  certi&d  copy.— Allen  v.  Lewis,  177  P. 

IK)  4«eetlons  Presented  for  ReTlew. 

^3692(1)  (OkL)  A  party  complaining  of  the 
rejection  of  evidence  must  show  in  the  record 
th«  substance  of  what  the  svidsnce  would  have 


been  in  order  that  Supreme  Court  may  deter- 
mine whether  material  error  was  committed.— 
Ardizonne  v.  Archer.  177  P.  554. 
«=s>704(l)  (Cal.)  Where  a  verdict  is  not  cer- 
tified as  a  part  of  the  Judgment  roll,  tbe 
point  that  it  18  not  properly  signed  by  the  fore- 
man of  the  jury,  as  required  by  Code  Civ.  Proc. 
9  61&  is  not  reviewable.- Pearl  v.  Pearl,  177 
P.  846. 

XI.  ASSIOmCEKT  OF  ERROBS. 

^9731  (5)  (Utah)  Court  on  appeal  will  not  re- 
view evidence,  where  particulars  as  to  wherein 
evidence  is  insufficient  are  not  specified  in  the 
assignment  of  error. — Stam  v.  Ogden  Packing  & 
Provision  Co..  177  P.  218. 
«=»73l(6)  (Utah)  Rule  26  (97  Pac.  i),  re- 
(luiring  that  an  astiignment  that  the  evidence  is 
insufficient  to  sustain  the  findings  specify  the 

fiarticnlars  wherein  tbe  evidence  Is  insufficient, 
B  imperative.- Rieske  v.  Hoover,  177  P.  22S. 
Aluough,  if  there  is  no  evidence  whatever  to 
HUstain  the  findings,  rule  26  (97  Pac.  x),  re- 

3uiring  specification  of  particulars  in  which  evi- 
ence  is  insufficient,  need  not  be  complied  with, 
tbe  appellant  should  not  allege  tbat  there  is 
no  evidence  to  sustain  tbe  findings,  where  there 
Is  abundant  evidence  admitted  without  objec- 
tion, In  order  to  avoid  compliance  with  tbe 
rule.— Id. 

<C=>733  (OU.)  An  assignment  that  the  court 
erred  in  not  rendering  judgment  for  defendant 

B resents  no  qneation  for  review.— Carolina  t. 
[ontgomeiy,  177  P.  (tl2. 

Xn.  BBIEF8. 

«=»7S7(1)  (Cal.)  Error  in  placing  the  burden 
of  proof  on  appellant,  as  against  an  intervener, 
in  a  claim  and  delivery  suit,  cannot  be  consid- 
ered on  appeal,  where  appellant's  .brief  does 
not  contain  any  portion  of  the  record  showing 
tbat  the  burden  was  so  placed.— Lata  v.  Mer- 
chants' Nat  Bank  of  San  Diego,  177  P.  158. 

Where  the  portions  of  the  record  printed  in 
appellant's  brief  do  not  show  that  tbe  findings 
below  require  a  different  judgment,  the  judg- 
ment will  not  be  reversed,  since  it  will  be  as- 
sumed to  have  been  correct.— Id. 
«=9757(8)  (CaLApp.)  Where  an  appeal  is  tak- 
en under  the  alternative  method,  tbe  court  will 
not  aearcb  the  tjrpcwritten  transcript  for  evi- 
dence which  the  parties  have  omitted  to  Mint 
in  their  briefs  in  disregard  of  Code  Civ.  Proc. 
f  953c.— Shorr  v.  City  of  Asasa,  177  P.  613. 
«=97S7(3)  (Okl.)  Where  the  admission  or  ex- 
clusion of  evidence  is  comiriained  of,  but  the 
evidence  is  not  set  out  in  brief,  and  the  ground 
on  which  the  complaint  is  Iwsed  ia  not  stated, 
the  rulings  will  not  be  reviewed. — Carolina  v. 
Montgomery,  177  P.  612. 

ZXn.  DISMISSAI.,  WITHDItAWAI.,  OK 
ABAlfS  ONMENT. 

^=>78l(6)  (Ariz.)  If  parties  pending  appeal 
settle  their  differences,  tbe  court  will  not  pro* 
ceed  to  determine  tbe  case,  but  will  dismiss  ap- 
peal.—Belknap  V.  Hunt,  177  P.  932. 

XV.  HEABIMO  Ain>  REHEARING. 

<S=s830(2)  (Or.)  Though  I^ws  191.1,  p.  204, 
require  affirmance  of  judgment  on  evenly  divid- 
ed court.  Supreme  Court  has  diHcretion  to  grant 
rehearing  in  such  case. — Stevens  v.  Myers,  177 
P.  37. 

«=9832(4)  (Cal.)  A  point  not  suj^gested  in  ar- 
gument on  which  petitioner  submitted  case  for 
decision  will  not  be  considered,  whete  made 
for  tbe  first  time  on  petition  for  rehearing. — 
A.  F.  Estabrook  Co.  v.  Industrial  Acddent 
Commission,  177  P.^848. 

XVI.  revubw. 

<A)  Scope  and  Extent  In  Oeneral. 

^»837(9)  (Wash.)  In  action  to  recover  au- 
tomobile, where  plaintiff  prevailed,  but  after 
judgment  defendants  settled  a  mortgage  against 
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the  aatomobile,  the  Supreme  Court,  on  ap- 
peal from  the  judgment,  cannot  give  the  de- 
fendaot  relief  br  credltinK  on  the  judgment 
the  amount  paia  to  aatis^  the  mortgage,  as 
appeal  must  be  determined  upon  the  record  as 
made  in  the  trial  court. — Hartford  v.  Stont, 
177  P.  666. 

^»840(1)  {Cal.App.)  Where  the  judgment  it- 
self showed  that  the  trial  court  abandoned  the 
trial  upon  the  facts  and  rendered  judgment  on 
the  pleadinjfB,  the  facte  found  canDot  be  con- 
sidered by  the  appellate  court;  It  appearing 
that  the  Judgment  on  the  pleadings  was  im- 
proper.—Co-qperatiTe  Junk  Co.  of  California 
T.  Board  of  Police  Com'ra  of  Citr  of  XjOS  An- 
geles. 177  P.  308. 

«=>843(1)  rN.M.)  Moot  gueitiona  wfll  not  be 

determined  by  the  court — State  t.  HoUoman, 
177  P.  741. 

«=»843(1)  (Utah)  Under  the  statutes  the  Su- 
preme Court  on  rerersal  in  a  case  la  required 
to  dispose  of  all  of  the  assignments  of  error.— 
ZoccoliUo  T.  Oregon  Short  line  R.  Co.,  177 
P.  201. 

^s>B54(6)  <Kan.)  Where  motion  for  new  trial 
assigned  other  reasons  than  that  as  to  which 
the  trial  court  erred  in  granting  a  motion.  Su- 
preme Court  will  not  disturb  ruing  unless  rec- 
ord affirmatiTely  shows  that  motion  should  not 
have  been  sustained  upon  any  other  grounds 
aselgDcd  therein.— Be  ker  t.  Citlxena'^  State 
Bank  of  Okeen,  177  P.  &68. 
«c=»eH(6)  (Wyo.)  To  justify  a  reTersal,  In 
the  absence  of  a  record  showing  of  the  rea- 
sons on  which  the  trial  court  acted  in  grant- 
ing a  new  trial  to  plaintiff,  there  must  be 
nothing  in  the  apecifications  of  error  which 
would  entitle  plaintiff  to  a  new  trial.— Allen 
T.  Levis.  177  P.  43S. 

(B)  iBtvrloevtary-f  Collateral,  and  lappla- 
m«atarr '  Proceeding"  QuMtloaa. 

«=9870(5)  (Neb.)  Under  Bev.  Laws,  |  9340,  the 
court  on  appeal  from  judgment  will  review 
court's  ruling  on  motion  to  strike  certain  af- 
firmative matter  pleaded  In  answer.— Potter  v. 
r.rf>s  Angeles  &  S.  L.  B.  Go.,  177  P.  988. 
«s»87l  (Wash.)  Where  an  order  is  entered, 
requiring  plaintiff  to  elect  as  between  two 
causes  of  action,  a  judgment  of  dismissat  as 
to  the  cause  of  action  on  which  plaintiff  elect- 
ed not  to  proceed  can  be  embodied  in  the 
final  judgment  after  a  trial  on  the  merits  of 
the  other  cause  of  action,  and  an  appeal  may 
be  pro8<>ruted  from  such  judgment  wherein  the 
order  of  election  may  be  reviewed,  in  view  of 
Bern.  Code.  I  1T16,  subd.  1,— Oliver  v.  Poi- 
son, 177  P.  678. 

fr)  PartiM  Batitlsd  <o  Allest!  Kvr«r. 

«Eai876(l)  (Okl.>  Parties  failing  to  appeal  are 
deemed  to  acquiesce  in  the  pudgment  below, 
and  on  appeal  cnnnot  complain  of  errors  be- 
low.—Simons  V.  Floyd,  177  P.  608. 
^=»882(6)  (Mont.)  In  an  action  on  a  tmildlng 
contract,  where  the  doctrine  of  substantial  per- 
formnnce  was  Introdoced  by  defendant,  he  can- 
not, on  appeal,  urge  that  the  pleadings  do  not 
aiithorizp  such  doctrine.— Boberts  v.  Sinnott, 
177  P.  252. 

«=»882(9)  (Colo.)  Although  considerable  lati- 
tude was  permitted  plaintiff  in  cross-examina- 
tion as  to  condition  of  coal  mine  where  he  was 
injured  and  the  happening  of  other  accidents, 
defendant  cannot  complain,  where  It  went  into 
the  same  subjects  at  great  length,  over  objec- 
tion, on  direct  examination.— National  Fuel  Co. 
V.  McNulty,  177  P.  979. 

«s:>8S2(21)  (Nev.)  Both  appeals  being  from 
the  judgment  as  "entered,"  appellant  is  in  no 
position  to  urge  that  the  tfme  within  which  an 
appeal  may  be  taken,  under  Rev.  Laws,  §  5820, 
begins  to  run  from  the  date  of  the  rendition 
of  judgment,  and  bis  motion  to  dismiss  cross- 
appeal,  taken  within  six  months  after  entry  of 

Iudgment  will  not  b«  considered.— Dixon  T. 
•ruett,  177  P.  11. 


(D)  AmmmMmvmim,  AUltlonal  praofa,  mmA 
Trial  ot  Caua  Aaaw. 

«=>889(2)  nVasli.)  Where  all  of  the  teatimonr 
that  could  nave  been  taken  under  any  theory 
was  taken,  and  the  ultimate  rights  of  the 
parties  depended  largely  upon  the  construction 
of  a  written  contract,  held,  that  the  appellate 
court  under  Rem.  Code  1915,  $  1752.  might 
consider  complaint  amendeJ  to  conform  to 
theory  on  which  case  was  decided.— Wilson  v. 
Mears.  177  P. 

«=»889(8)  (Okt.)  Where  there  Is  a  variance 
between  the  allegations  of  the  petition  and  the 
proof,  yet,  if  the  case  is  one  in  whleh  an 
amendment  ought  to  be  allowed  to  conform  to 
proof,  the  judgment  will  not  be  reversed  on 
account  of  such  variance. — American  Nat.  Ins. 
Co.  V.  Rardin,  177  P.  601. 
«=3893(2)  (Or.)  A  suit  in  equity  on  appeal  is 
tried  de  novo.— Stevens  v,  Bifyers,  177  P.  37. 

(B)  Pr«samptlOBS. 

«sa90l  (Ca1.AppJ  The  burden  is  on  appellant 
to  show  error.— People's  Water  Co.  v.  Sweet, 
177  P.  855. 

<S=>907^)  (Cal-App.)  In  the  absence  of  the  ev- 
idence from  the  record,  the  findings  of  court 
are  conclusively  presumed  to  be  supported  by 
the  evidence.~PeopIe'a  Water  Co.  v.  Sweet, 
177  P.  866. 

«=99I0  (Ariz.)  Plaintiff,  sheriff  of  defendant 
county,  whose  salary  had  been  fixed  by  board 
of  supervisors,  having  accepted  smaller  salaries 
provided  by  Salaty  Xaw  of  1912  (Civ.  Code 
1913,  pars.  S226-3241),  court  on  appeal  will 
assume  that  be  accepted  salaries  under  said 
law  without  protest;  it  not  appearing  from 
record  tliat  bis  demands  were  not  made  under 
naid  law.— Santa  Cruz  Oonnty  v.  McKnight,  177 
P.  256. 

^928(2)  (Cal.)  Where  from  the  record  it  is 
impossible  to  tell  wftat  the  court  instructed 
the  jury,  it  will  be  presumed  that  it  did  in- 
struct to  disregard  ucompetent  evidence  ad< 
mitted  over  objections.— Pearl  v.  Pearl,  177  P. 
845. 

«=>928(2)  (Kan.)  Where  assignments  of  ei^ 
ror  relate  to  matters  which  would  be  imma- 
terial under  Inatructions  which  the  case  per- 
mitted and  the  instructions  are  not  brought 
up,  it  will  be  presumed  in  sdpport  of  the 
judgment  that  such  instructions  were  given. 
— Moler  V.  Healey,  177  P.  628. 
^»930(1>  (Cal.)  Qucstioo  of  completion  of 
work,  price  of  which  was  sued  for,  having  be«n 
submitted  to  jury  as  mixed  question  of  law  and 
fact,  in  considering  contention  that  the  evi- 
dence was  insufficient  to  justify  finding  that  the 
work  was  completed.  Supreme  Court  must  as- 
sume jury  correctly  construed  contract  and 
applied  construction  to  facta  as  presented. — 
California  WeU  Drilling  Go.  v.  California  Mid- 
way OU  Co.,  177  P.  849. 

«=>930(1)  (Wash.)  On  appeal  from  verdict 
finding  contributory  negligence,,  the  reviewing 
court  will  accept  as  true  that  view  of  the  evi- 
dence which  is  most  favorable  to  respmident. — 
Brandt  v.  Northern  Pac.  Ry.  Co.,  177  P.  806. 
<t=»930(2)  (CaLApp.)  It  must  be  presumed  that 
the  jury  regarded  an  instruction  witlidrawing 


evidence,  and  error  cannot  be  predicated  on 

.— J» 

177  P.  393. 


the  admiseion  of  sudi  evidence.— Johna  v.  Pond, 


<^930(2)  (Mont.)  In  the  absence  of  anything 
to  indicate  the  contrary,  it  will  be  assumed  on 
appeal  that  the  jury  observed  the  instmctioiv 
of  the  trial  coort.- Roberta  v.  Sinnott,  17T  P. 
252. 

«=393SG!)  (Cal.)  Where  the  record  on  appeal 
from  an  order,  setting  aside  a  default  was  pre- 
pared under  Code  Civ.  Proc.  |  863a  et  seq.,  at 
the  request  of  plaintiffs,  and  stipulated  as  cor- 
rect by  counsel,  and  settled  by  the  judge,  but 
did  not  contain  a  copy  of  the  proposed  anawer, 
which  accompanied  the  notice  of  uiotioD,  it 
must  be  asaumed  that  the  answer  was  broDght 
to  the  attmtloa  of,  and  oonaMered  by,  the 
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coart,  antT  that  it  stated  a  gdoA  detenn  oh  the 
n)«ritfl. — Lofl  Angelea  County  Lewia,  177  P. 
IM. 

«s»939  (Oal^pp.)  Where  appeal  under  alter- 
native  method  comes  before  court  on  derk'i 
transcript  alone,  papers  contained  in  tran- 
■cript  not  idenraed  will  not  be  pteaamed  to 
be  ceolaa  of  papera  which  have  been  received 
in  eridflnce  darfiia  trial^Hirona  t.  Glare,  177 
P.  291. 

(F)  DlMiwtiOK  Of  Lower  Conrt. 

«s>948  (CaLApp.)  Where  plaintiff  has  been 
permittect  to  amend  a  complaint  three  times 
and  still  fails  to  state  a  cause  of  action,  It 
cannot  be  presumed  the  superior  court  abused 
its  discretion  in  refusing  leave  to  further 
amend.— Glenn  T.  California  Trona  Co.,  177 
P.  178. 

4=>957(1)  (Cal.)  It  is  only  in  very  plain  case 
of  abuse  of  discretion  that  appellate  court  will 
disturb  action  of  trial  court  in  overruling  mo- 
tion to  set  aside  default,  especially  where  re- 
lief was  granted  and  application  therefor  was 
made  promptly.— Los  Angeles  County  v.  Lewis, 
177  P. L-ML    '  »  '  ' 

«=9959(1)  (Ohl.)  The  exercise  of  the  trial 
court's  discretion,  nnder  Rev.  Laws  1010,  1 
4700,  permitting  amendments  not  sabstantial- 
ly  changing  the  claim  or  defense,  is  not  ground 
for  reversal,  unless  such  discretion  has  been 
abaaed.— American  Nat  Ins.  Co.  v.  Bardin,  177 
P.  601. 

«=9977(S)  (Okl.)  Supreme  Court  will  reverse 
grant  of  a  motion  for  a  new  trial  where  rec- 
ord shows  beyond  a  reasonable  doubt  that  trial 
court  manifestly  and  materially  erred  as  to  a 
simple  question  of  law,  and  where,  but  for  such 
error,  the  motion  would  not  have  been  sus- 
Uined.— Baker  v.  Citizens*  State  Bank  of 
Okeen,  177  P.  668. 

(Ck)  dnoatlonaf  Pme«,  Toraieta,aad  FlBd- 
invs. 

4=>987(3)  (Mont.)  Where  the  Supreme  Court 
is  confronted  with  an  equity  decree,  founded 
upon  theories  altogether  mconsistent,  and  has 
before  it  all  the  evidence,  It  is  authorized  by 
Rev.  Codei.  }  6253.  to  dispose  of  the  cause 
on  its  merits,  adopting  the  theory  consistent 
with  the  evidence.— Lowry  t.  Carrier,  177  P. 
750. 

<&=>987(3)  (Utah)  It  is  the  duty  of  the  Su- 
preme Court  in  equitable  proceedings  to  review 
the  testimony  and  determme  its  weight.— Kins- 
man V.  L'tah  Gas  &  Coke  Co..  177  P.  418. 
9=3995  (Cal.App.)  The  appellate  court  has  no 
concern  with  the  question  of  the  preponder- 
ance of  testimony. — Guderits  v.  Broadway 
Bros..  177  P.  850.  , 

9=>999(1)  C^out.)  In  law  action,  the  court  on 
appeal  will  examine  evidence  merely  to  deter- 
mine if  party  for  whom  verdict  waa  ^ven  es- 
tablished prima  facie  case.- Barnard  Bealty  Co. 
V.  City  of  Butte,  177  P.  402. 
«=>99g(3)  (UUh)  It  ia  only  where  It  Is  dear 
in  personal  Injury  cases  that  there  la  no  negli- 
gence, or  that  there  is  contributory  negligence, 
or  that  the  party  compIaiDiog  assumed  the  risk 
in  question,  that  the  appeilate  court  can  in- 
terfere with  verdict  as  a  matter  of  law.— Stam 
V.  Ogden  Packing  &  Provision  Co.,  177  P.  21S. 
^»I00I  <1).  A  verdict  on  sufficient  evidence  will 
not  be  disturbed. 

—  (Kan.)  Colony  State  Bank  of  Colony  v.  Wat- 
Ron,  177  P.  544; 

(Mont)  Roberts  v.  Sinnott  177  P. 

(Okl.)  Lauderdale  v.  O'Xcill,  177  P.  118. 
®=3|002  (Colo.)  Where  there  waa  a  sharp  con- 
flict in  the  testimony  as  to  whether  the  report 
of  an  accident  introduced  by  defendant  was  a 
veriiatim  statement  of  plaintiff  shortly  after 
the  accident  the  verdict  of  jnty  will  not  be  re- 
viewed.—National  Fuel  Co.  V.  McKulty,  177  P. 
079. 

4s»l002  (Hont)  In  an  acUon  for  irocerics, 
fael,  and  Mrrlcea  fornlshed  to  defei^antt 


where  there  waa  evidence,  although  conflicting, 
anpporting  plaintiff's  case,  a  verdict  will  not 
be  disturbed.- Matoole  v.  Sullivan,  177  P.  254. 
«»I002  (Ukl.)  Where  the  verdict  of  the  jury 
is  based  on  conflicting  evidence,  it  will  not  be 
disturbed  on  appeal,  a  conflict  of  the  evidence 
being  such  a  conflict  that  reasonable  minds 
might  reach  different  conclusions. — Lauderdale 
V.  O'Neill.  177  P.  113. 

^1004(1)  (Ariz.)  The  Supreme  Court  will  dis- 
turb a  verdict  for  excessive  damages  only  when 
it  appears  that  the  damages  are  so  excessive 
that  the  award  cannot  be  sustained  on  any  oth- 
er theory  than  that  it  was  the  result  of  pas- 
sion or  prejudice  on  the  part  of  the  jury; 
such  award  being  within  the  intelligent  discre- 
tion of  the  jury.— Inspiration  Consol.  Copper 
Co.  T.  Lindley.  177  P.  24. 

4ss>IM5(2)  (Kan.)  Where     different  minds 

miptit  rensonatily  have  drawn  different  condu- 
sinijs  from  the  cvideiici?  on  the  issues  in  an 
action  uiuifi*  the  fivleral  Knii)loyer8'  Liability 
Act  (U.  S.  Comp.  St.  §S  M;r>7  .S665),  the  jury's 
flndings  approved  (>y  tiinl  (imrt  will  not  be 
disturbed.— Thompson  v.  Atchison,  T.  &  8.  F. 
Ry.  Co.,  177  P.  686. 

«=>I005(3)  (Kan.)  A   verdict  on  conflicting 

evidence  nitprovi'd  by  tlie  trial  court  on  mo- 
tion for  new  trial  will  nut  be  disturbed.— 
Colony  State  Bank  of  Colony  T.  Watson,  177 
P.  544. 

008(1)  (Wash.)  Under  Rem.  Code  1916.  t 

1736,  findinfts  of  trial  jndjrp  to  action  tried 
without  a  jury  tlioiieh  entirled  to  much  re- 
spect on  appeal,  are  not  conclusive  on  Supreme 
Court.- Alexandra  f.  M.  Q.  Bamee  Amuse- 
ment Co.,  177  P.  786. 

^1009(1)  (Mont.)  rnder  Rev.  Codes,  S  6263, 
the  court  on  appeal  in  equity  cases  will  review 
and  determine  questions  of  fact  as  well  as  of 
law,  unless  for  good  cause  a  new  trial  shonld 
be  ordered,  bat  due  allowance  will  be  made  in 
determining  fact  questions  for  more  advantage- 
ous iMsition  of  trial  judge. — Barnard  RealtT 
Co.  V.  City  of  Butte,  177  P.  402. 
«=»  1000(1)  (Utah)  Although  the  Supreme 
Court  will  and  It  la  Its  duty  In  equitable  pro- 
ceedings to  review  the  testimony  and  deter- 
mine its  weight,  much  consideration  must  be 
given  to  the  trial  coart'a  findinga.  particularly 
in  a  case  to  restrain  a  nuiaance,  where  the 
conrt  visited  the  scene  of  the  alleged  Dniaanee. 
-Kinsman  v.  Utah  Gas  &  Coke  Co.,  177  P.  418. 
^»  1 000(4)  (Utah)  Aasoming,  without  deciding, 
that  ejectment  is  an  equitable  remedy,  unless 
the  findings  of  the  court  are  against  tne  dear 
preponderance  of  the  evidence,  its  Judgment 
cannot  be  reversed.- Rieske  v.  Hoover,  177  P. 
228. 

«=s>IOIO(l)  (Cal.)  Where  there  Is  substantial 
evidence  to  sustain  the  findinga  of  the  trial 
court,  ita  deciaion  will  control  on  appeal,  re- 
gardless of  where  the  preponderance  of  tlis 
evidence  lies.— Luti  v.  Merchants*  Nat.  Bank 
of  San  Diego,  177  P.  168. 

«»IO(0(1)  (Kan.)  Where  there  is  ample  evi- 
dence to  support  the  findings  and  judgment  the 
evidence  to  the  contrary  has  little  significance 
in  an  appellate  conrt— Fntinan  v.  Putman,  177 
P.  838. 

«=»I0I0(1)  (Utah)  Assuming,  without  deciding, 
that  ejectment  is  a  remedy  at  law,  if  there  is 
any  substantial  evidence  to  support  the  find- 
ings, whether  by  a  court  or  a  jury,  the  court 
on  appeal  is  powerless  to  interfere. — Bieske  v. 
Hoover.  177  P.  228. 

«=»I0II(1)  (Cal.)  Where  there  was  a  substan- 
tial conflict  in  the  evidence,  a  finding  of  the 
trial  court  thereon  will  not  be  disturbed  upon 
appeal.— HintoQ%.  Welch,  177  P.  282. 
^»I0I2(1)  (GaJ.App.)  An  appellate  court  may 
not  disturb  a  finding  made  oy  the  trial  court, 
unless  it  appears  that  there  is  no  evidence  to 
support  it,  or  that  the  evidence  so  clearly  pre- 
ponderates against  the  finding  as  to  amount  in 
legal  effect  to  a  want  of  substantial  evidence. 
—Wells  v.  Allen,  177  P.  180. 
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^»I022<1)  (Kan.)  Where  report  of  referee  In 
action  involving  an  account  was  approved  by 
the  trial  coart  and  Judgment  entered  tiiereon. 
elattn  that  evidence  ehowed  a  mutual  mistake 
as  to  the  amotint  paid  was  a  matter  of  fact 
concluded  by  approved  report  of  referefc— Oom- 
erford  v.  Groves,  177  P.  358. 

(H)  HBviBlcaB  Bvrtir, 

«»>I032(])  (GaL)  Under  the  alternative  meth- 
od of  appeal  requiring  ^pellant  by  Code  Civ. 
Proc.  §  953c,  to  present  in  hia  brief  such  por- 
tions of  the  record  to  be  considered,  and  since 
the  passage  of  the  constitutional  amendment 
providing  for  a  vacation  of  judgment  for  er- 
rors in  procedure  only  where  there  has  been  a 
miscarriage  of  jiustice.  an  appellant  must  show 
that  the  error  complained  of  resulted  in  a  mis- 
carriage of  justioe  to  entitle  him  to  a  reversal, 
even  in  the  absence  of  any  brief  or  appearance 
by  respondent.— Lutz  v.  Merchants'  Nat  Bank 
of  San  Diego,  177  P.  158. 

4=»I036(5)  (CaLApp.)  After  adjustment  and 
pa^rmeDt  of  compensation,  employe's  interest  in 
action  by  him  and  compensation  insurer  against 
defendant  alleged  to  have  negligently  caused  in- 
juries was  equitable  only,  in  view  of  Work- 
men's Compensation  Act,  8  31,  and  error  in 
dismiSBing  employ^  as  a  party  was  harmless, 
where  jury  found  that  defendant  was  without 
fault,  and  case  was  conducted  by  counsel  which 
employ^  had  selected  to  represent  him. — Bas- 
sot  V.  United  Railroads  of  San  Francisco,  177 
P.  884. 

1 039(13)  (Mont)  In  an  action  for  groceries, 
fuel,  and  services  lurniBbed  to  defendant,  evi- 
dence that  plaintlft  "boarded"  defendant.  If 
constltnting  a  variance,  did  not  prejudice  de- 
fendant in  makinc  his  defenses  on  the  merits, 
and  was  immatenal  in  view  of  Rev.  Codes,  S 
6585.— Matoole  v.  Sullivan,  177  P.  254. 
^1040(10)  (CaLApp.)  In  action  by  bicyclist 
for  injuries  in  a  collision  witb  defendant's  an- 
tomobile,  overruling  a  demurrer  to  complaint, 
on  ground  of  uncertainty,  in  that  it  could  not 
be  told  whether  defendant  was  charged  wHh 
exceeding  rate  of  speed  prescribed  for  one 
approaching  a  sharp  curve  or  that  applying  to 
a  crossing  of  intersecting  street,  was  not 
prejadicial.  where  case  went  to  trial  and  fncts 
vere  all  fully  developed.— Christie  t.  McCall, 
ITT'P.  507. 

«S=3l040(lO)  (Cal.App.)  Error  In  overruling  a 
demurrer  to  a  complaint  in  an  action  for  death, 
it  net  being  alleged  that  deceased  left  heirs, 
was  cured,  where  plaintiff,  without  objection, 
introduced  evidence  on  the  trial  showing  that 
deceased  left  heirs,  naming  them. — Hirsch  v. 
James  S.  Remick  Co.,  177  P.  876. 
^=>f050(^  (Kan.)  In  action  on  premium  note, 
defended  for  failure  of  consideration,  because 
insurer  was  insolvent  when  policies  were  is- 
sued, admivion  for  plaintiff  of  letter  of  in- 
surer's receiver  to  defendnnt,  stating  that 
note  had  been  sold  to  plaintiff,  bearing  on  sole 
Issue  of  plaiutilTs  good  faith.  heM  not  preju*  < 
dicial  error.-'IQkno  State  Bank  of  BImo  v. 
HUdebrand.  177  P.  6. 

<S=>1050(1)  (Okl.)  To  warrant  Supreme  Court 
in  reversing  a  judgment  for  the  erroneous  ad- 
mission of  evidence,  it  must  appear  from  the 
whole  record  that  there  baa  probably  been  a 
miscarriage  of  justice  or  a  violation  of  a  con- 
stttutionnl  or  statutory  right. — Chicago,  R.  L  & 
P.  R.V.  Co.  V.  Forrester.  177  P.  51)3. 
<CE3|05I(1)  (WoHh.)  In  an  action  to  have  a 
way  declared  a  private  way  by  prescription  and 
to  restrain  defendant  from  obstructing  the 
same,  where  the  evidenip  dearly  showed  that 
plaintiff  previously  claimed  tbe  way  was  a  pub- 
lic one,  the  exclusion  of  a  compl.iint  filed  in 
a  previous  action  alleging  the  public  character 
of  the  way  was  not  reversible  error. — Uend- 
rickson  v.  8imd.  177  P.  808. 
«=»I05I(3)  (Okl.)  In  action  against  a  city  for 
personal  injury  from  a  defect  in  a  street,  er- 
ror in  admitting  evidence  of  dty'i  subsequent 
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repairs  to  ehtfw  pIidntilTe  negligence  was  harm- 
less, where  city  had  already  offered  evidence 
ttiat  it  had  made  repairs,  to  show  that  It  bad 
not  aaaumed  ^riadiction  over  plaoe  of  defect 
at  time  of  injury. — City  of  Cushinf  v.  Bowd- 
lear.  177  P.  561. 

«S3|0S4(1)  (Kan.)  The  admissioD  of  incompe- 
tent evidence  in  a  trial  without  a  Jury  is  not 
of  itself  a  ground  of  reversal,  where  there  wa« 
competent  evidence  to  the  same  point. — Peyton 
V.  Watera,  177  P.  625. 

«=>I0M(8)  (Wash.)  The  ezdiHioB  of  evidence 
offered  by  defendants  to  disprove  that  partj 
with  whom  they  dealt  was  plaintiff's  agent  was 
harmless,  where  such  evidence  would  not  have 
negatived  the  finding  of  agency  and  would,  at 
most,  have  estaUished  alleged  agent  as  an  un- 
disclosed principal,  in  which  event  their  liabili- 
ty would  nave  been  the  same. — Pad0c  Power  4k 
Light  Co.  V.  White,  177  P.  313. 
«=>  1 056(5)  (Cal.)  Where  the  trial  court  found, 
in  an  action  of  claim  and  delivery  for  stock, 
thflt  the  .sioik  l>c1onged  to  intervener,  exclusion 
01'  cvideuro  thai,  intervener  bad  disposed  o{ 
purcliii-si^-uiotiey  notes  for  the  stock  was  not 
r'  jiKlioial,  in  view  of  the  assumption  that  the 
mliiig  of  court  was  justified  by  toe  evidence.— 
Lutz  V.  Klercbauts*  Nat.  Bank  of  San  Diego, 
177  P.  158. 

^  1 056(G)  (Okl.)  When  there  was  no  evidence 
which,  in  connection  with  conduct  of  attorney 
of  proposed  purchasers  of  oil  and  gas  lease  id 

disapproving  vonjor's  title,  sa  permitted  by 
sale  contract,  gliowed  his  bad  faith,  the  exclu- 
siou  uf  t(;^timt>ii^'  showing  grounds  of  disa[>- 
proval  was  not  prejudidiU  error.— First  Nat. 
Bank  v.  Clay,  177  P.  115. 

®=3l058(l)  (CaI.Apn.)  In  an  action  by  a  physi- 
cian for  services,  the  exclusion  of  question  as 
to  whether  it  was  customary  to  use  X-rays 
was  harmless,  where  it  appeared  that  the  di- 
agnosis was  correct  and  such  testimony  was 
also  later  gone  into.— MacCoy  v.  Qsge,  177  P. 

«=>'l058m  (Wash.)  Where  the  contents  of  a 
lelUT  w<M-i'  brought  out  on  cross-examination 
of  the  wi-iier,  htld  that  the  exdoalon  of  the 
lettrr  it:si'lf  was  harmless,  If  erroneous. — Deer 
Pdik  LiiriilK>r  Co.  v.  Oregon-Washington  Lom- 
btr  &:  Jlfy.  Co.,  177  P.  336. 
^=^\05Qc~)  (Okl.)  Refusal  to  permit  a  witness 
to  answer  a  competent  question  is  not  reversi- 
ble error  if  the  witness  is  subsequently  permit- 
ted to  answer  the  same  or  snbatantially  the 
same  question.- Ardixonne  v.  Archer,  177  P. 
554. 

€=>I06I(3)  (CoLApp.)  In  an  action  against 
a  physician  for  malpractice,  an  order  denying 
his  motion  for  nonsuit,  sought  on  the  ground 
that  plaintiff  did  not  introduce  any  expert  tes- 
timony, to  sustain  her  case,  will  not  be  dis- 
turl»ed  on  appeal,  where  Buch  testimony  was 
produced  lator  in  the  trial.  Inatead  of  during 
the  presentation  of  plaintiff's  case  in  chief. — 
Johns  V.  Pond.  177  F.  283. 
^=»I06I(3)  (Or.)  Any  error  committed  by  the 
court  in  overruling  a  motion  for  nonsuit  was 
cured,  if  any  of  tne  parties  afterwards  intro- 
duced evidence  sufficient  to  sustain  the  verdict. 
— Hinton  v.  Roethler,  177  P.  5&. 
€=>I064(1)  (Kan.)  In  action  for  damages  for 
dispossession,  instruction  that  tenancy  from 
year  to  year,  created  by  tenant's  holding  over, 
would  terminate  on  certain  day,  unless  lease 
otherwise  provided,  objected  to  as  omitting  the 
reguirement  of  written  notice,  held  not  prejudi- 
cial.—I-amb  V.  Lemon,  J77  P.  4. 
®=»I064(1)  (Okl.)  In  action  for  Blander,  where- 
in defendant  denied  Bpeaking  of  alleged  dauder- 
ous  words,  and  wherein  immaterial  and  in- 
competent evidence  was  admitted  over  plsin- 
tiff's  objection,  an  instruction,  not  withdrawing 
such  evidence,  but  leaving  it  for  the  jury  upon 
an  issue  not  within  the  pleadings,  was  preja- 
dicial error.- Miskovsky  v.  Vrba,  ITT  P.  614. 
«s»l064(l>  (Okl.)  In  action  tm  breach  of  mas- 
ter's common-law  duty  to  fomiah  a  safe  pUee 
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in  which  to  work,  where  a  breach  of  Buch  duty 
was  shown,  an  instruction  *  submitting  plaio- 
tilTs  theory  that  deceaBed  aemiit  wai  in  em- 
ployment of  both  defeodante,  evrai  though  con- 
trary to  other  iostructiona,  was  not  prejudi- 
cial.—Slick  OU  Co.  V.  Coffey,  177  P.  915. 
^=3l064(2)  (Colo.)  In  action  against  fire  in- 
surer under  mortgage  clause  of  policy,  an  ia- 
Mruction  on  capacity  in  which  trustee  signed 
relioouishmeDt  of  rights  under  mortgage  clause 
uiTHdtng  province  of  jury  held  prejudicUI ;  there 
being  strongly  conflicting  evidence  on  the  point. 
—American  Central  Ins.  Co.  v.  Ehrlich,  177 
P.  978. 

1 064(2)  (Kan.)  In  action  for  damages  for 
dispossession,  instruction  that  plaintiff  was  en- 
titled to  recover  market  value  of  straw  de- 
stroyed by  defendant,  obviously  objectionable 
as  assnmfng  that  defendant  was  liable,  was  not 
prejudicial,  where  ju^  could  have  understood 
It  only  as  dealing  wiui  measure  of  damages.— 
Lamb  v.  Lemon,  177  P.  4. 
«=>IOe4(3)  (Utah)  In  a  servant's  action  for 
injuries,  error  in  giving  oral  instructions, 
where  the  statute  required  them  to  be  in  writ- 
ing, was  cured  when  such  instructions  were 
incorporated  tn  the  written  fnatructions  on 
the  objecting  party's  request. — Stam  v.  Ogden 
Packing  &  Pmvision  Co..  177  P.  218. 
«s3l0e4(4)  (Okl.)  In  action  for  breach  of  mas- 
ter's common-law  duty,  instruction  that  plain- 
tiff could  not  recover,  if  deceased  servant  was 
guilty  of  contributory  negligence  without  any 
specific  words  Instructing  that  in  such  case  the 
jury  should  find  for  defendants,  was  not  preju- 
dieiol  error.— SHck  Oil  Co.  v.  Coffey,  177  P. 
915. 

^=>I065  (Wash.)  Where  an  equity  case  was 
tried  de  novo  on  appeal,  it  having  been  agreed 
that  the  jury's  finding  should  be  merely  ad- 
visory, the  fact  that  an  instruction  did  not  cor* 
rectly  state  the  law  is  not  reversible  error.— 
Owens  V.  Batisman,  Oldham  &  Goodale,  177  P. 
792. 

«S3l066  (Ariz.)  In  action  for  injuries  Id  col- 
lision at  street  intersection  defended  on  ground 
of  contributory  ne^Igence,  instructions  requir- 
ing plaintiff  to  prove  negligence  of  defendants, 
where  sueb  nenigence  was  admitted  of  record, 
was  prejudidal  to  plaintiff. — Tonng  v.  Camp- 
bell, 177  P.  19. 

<t=9l068(l)  (Kan.)  An  InappHcable  instruction 
will  not  necessarily  cause  reversal  if  the  ver- 
dict shows  that  the  facts  found  rendered  the 
fnstniction  wholly  immaterial.— Outcaolt  Ad- 
vertising Co.  V.  Krans.  177  P.  532. 
«=>I068(3)  (Wash.)  In  action  for  death  under 
the  federiU  Employers'  Laabilitr  Act  (U.  S. 
Comp.  St  li  8U57-866G),  instruction  stating 
that  no  recovery  could  be  had  In  case  of  con- 
tributory negligence  was  harmless,  where  jury, 
in  answers  to  special  Interrogatories  submit- 
ting the  only  issues  upon  wblcn  there  was  evi- 
dence of  negligence,  fottnd  that  railroad  was 
not  negligent.— Miller  v.  Qrett  Northern  Ry. 
Co..  177  P.  799. 

1 068(3)  (Wash.)  Any  error  in  inatrnctions 
was  harmless,  where  under  the  evidence  ver- 
dict other  than  rendered  could  not  rightfully 
have  been  returned.— Blaochard  v.  Puget  Sound 
Traction,  IJgbt  &  Power  Co.,  177  P.  822. 
4C=3l068(4)  (Ariz.)  A  misleadinfc  instruction, 
autltorising  jury  in  personal  injury  action  to 
consider  plaintiffs  probable  chance,  if  any,  of 
increased  earnings  had  be  not  been  injured, 
where  it  had  previoudy  been  instructed  to 
award  damages  for  loss  of  earoings,  if  any,  in 
the  future  of  Iiia  life,  was  harmless,  where  no 
complaint  was  made  that  verdict  was  excessive 
by  reason  of  such  instruction. — Inspiration 
Consoi.  Copper  <3o.  v.  Lindley,  177  P.  24. 
«=»I068(4)  (Wash.)  W^here  the  verdict  show- 
ed that  the  jury  denied  in  toto  defendant's 
counterdaim  for  damsKes.  errors  in  instruc- 
tions on  its  measure  of  damages  were  barm- 
lesa.— Deer  Park  Lumber  Co.  v.  Oregon-Waata- 
ingten  Lumber  &  Hfg.  Co^  177  P.  336. 


«=3l073(l)  (Cal.App.)  Where  it  was  defend- 
ant's contention  that  plaintiff,  who  held  the 
legal  title  to  land,  in  which  defendant  was  in- 
terested, could  sell  the  land  without  the  aid  of 
a  court,  a  decree  of  sale  was  harmless  as  to 
defendant.— Bedhead  v.  Payne,  177  P.  298. 

(J)  Declalona  of  IntermedtMle  Courts* 

«=>t088  (Okl.)  On  at)peal  to  Supreme  Court 
from  judgment  of  district  court  in  probate 
matters  after  trial  de  novo,  entire  record  will 
be  examined,  and  Supreme  Court  will  render  or 
cause  to  be  rendered  auch  judgment  kb  should 
have  been  entered  on  trial^lilman  t.  Tilman, 
177  P.  55a 


(K> 


^=»I097(1)  (Wash.)  Holding  on  former  ap- 
peal is  the  law  of  Uie  case  on  subsequent  ap- 
peal—Pacific Power  &  Light  Co.  v.  While, 
177  P.  313. 

«=s>l099(3)  (Mont.)  Holding  on  former  ap- 
peal that  under  Rev.  Codes,  |  1340.  a  city  md 
not  acquire  title  to  an  easement  in  a  street 
over  which  it  had  not  assumed  jurisdiction 
was  law  of  case  on  subsequent  appeal.— 
Barnard  Realty  Co.  v.  City  of  Butte,  177  P. 
402. 

«=»I099(7)  (Wash.)  Holding  on  former  Appeal 
that  evidence  was  sufficient  to  authorize  sub- 
mission of  certain  issue  to  jury  was  law  of 
case  on  subsequent  appeal,  where  evidence  on 
such  issue  in  subsequent  trial  was  substan- 
tially same  as  tbat  on  former  trial.— Ramat  v. 
California  Ins.  Co.,  177  P.  638. 

XVn.  DETERMIKATIOZr  AND  DISPO- 
SITION OF  OAUSE. 
(A)  Deet«lott  In  G'enerKl. 

«»l  1 19  (Okl.)  Parties  failing  to  appeal  are 
deemed  to  scquleace  in  the  judgment  below, 
and  on  appeal  cannot  demand  anv  relief  from 
Bg^ellate  tribunal.— Simonii  t.  Iloyd,  177  P. 

123  (Or.)  Affirmance  of  decree  uipealed 
from  for  lack  of  concurrence  of  four  justices 

of  Supreme  Court  Md  not  required  by  T^aws 
1913,  p.  294,  though  rearguments  were  neces- 
sary to  produce  concurrence  of  four  justices.— 
Stevens  t.  Myers,  177  P.  37. 

(B)  Afllnnanc«. 

«=>tl26  (Or.)  Where  appellant  has  not  filed 
his  abstract  or  brief  witliin  the  time  required 
by  Supreme  Court  rules  6  and  8  (173  Pac.  viii), 
and  there  has  been  no  extension  granted  or  any 
excuse  offered  for  the  failure,  judgmeat  will  be 
affirmed  on  motion,  as  provided  by  rule  16  (173 
Pac.  x).— Van  Tassell  t.  Jefferson  County,  177 
P.  955. 

(O)  lI«auieaiioii. 

®=ra|  151(2)  (Wash.)  In  action  for  injury  to  au- 
tomobile where  plaintiff's  witness,  the  only  wit- 
ness other  than  plaintiff  testifying  to  extent  of 
damages,  placed  market  value  of  automobile 
prior  to  accident  as  low  as  |2,500  and  imme- 
diately after  accident  as  high  as  $2,000,  a 
judgment  in  sum  of  $1,125  will  be  reduced  to 
¥600.— Alexander  t.  AI.  G.  Barnes  Amusement 
Co..  177  P.  786. 

170(1)  (Cal.)  On  sppeal  from  a  decree 

of  distribution  by  one  claiming  to  have  been 
adopted  by  decedent,  evidence  held  to  satisfy 
the  Supreme  Court  that  there  was  no  legal 
adoption  and  that  there  should  be  no  reversal 
even  if  errors  were  committed  under  Const, 
art.  6,  i  4^.— la  re  Sharon's  Bstate,  177  P. 
283. 

«^l  170(2)  (Wash.)  Under  Rem.  Code  1915.  S 
1752,  requiring  hearing  on  tbe  merits  and  dis- 
regard of  technicalities,  and  the  consideration 
of  all  amendments  which  could  have  been  made, 
judgment  will  not  be  reversed  and  cause  sent 
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back  becaase  of  amendable  defect  in  compUint. 
—Wright  V.  Seattle  Grocery  Co.,  177  P.  818. 
^1172(3)  (Okl.)  Where  court  renderin|  a 
money  judgment  erroneoasly  attempts  to  nz  a 
lien  on  defendant's  property,  the  error  does 
not  reqnire  a  reTeraal  of  tiie  canse,  but  the 
part  of  the  judgment  attempting  to 
authorized  Tien  may  be  vacated,  and  the  cause 
affirmed.— Chicago,  R.  I.  &  P.  Ry.  Co.  T.  For- 
rester, 177  P.  a&3. 

172(3)  (Waah.)  When  a  cause  comes  to 
the  Supreme  Court,  baaed  on  two  causes  of 
action  separately  stated,  and  vhicb  may.  Tin- 
der the  record  or  special  findings,  be  segregat- 
ed, the  court  may  affirm  as  to  one  and  rererse 
as  to  the  other.—OIiTCr  v.  Poison,  177  P.  678. 
^M75(8)  (Utah)  In  MU  contest,  wherein  all 
matters  of  evidence  were  carefully  gone  into, 
and  the  evidence  was  not  sabstantiany  differ- 
eat  at  the  second  trial,  after  the  ori|rinal  judg- 
ment was  rarersed  on  appeal  for  Inaafficiencr  of 
evidence,  court  mar  properly  set  aside  a  sim- 
ilar verdict  against  the  will  and  order  it  to  be 
admitted  to  probate.— In  re  Hancen's  Will,  177 
P.  982.  ' 

^1177(7)  (OU.)  Where  record  shows  that 
the  evidence  does  not  reasonably  sustain  tht 
verdict,  the  Supreme  Court  will  let  the  verdict 
aside  and  grant  a  new  trial. — ConwUl  r.  Bl- 
dridge,  177  P.  79. 

(P)  Hanteto  amd  PpoeeeAlavi  im  Iiowor 

4B>ll9d  (Wash.)  The  rule  that  the  trial  court 
cannot  entertain  an  action  to  enjoin  execution 
issued  upon  its  own  Judgment,  which  has  been 
affirmed  upon  its  merits  oy  the  Supreme  Court, 
without  leave  thereof,  is  one  of  public  policy 
the  violation  of  which  the  Supreme  Court  may 
waive.— State  v.  Superior  Court  of  Washington 
In  and  for  Spokane  County,  177  P.  664. 
«S3>II99  (Wash.)  A  judgment  of  the  Superior 
Court  appealed  to  the  Supreme  Court  and  de- 
termined upon  its  merits  becomes  a  judgment 
of  the  Supreme  Court,  and  one  which  the  supe- 
rior court  Is  without  power,  after  Ita  remand, 
to  change  or  modify  without  leave.— Hertford 
v.  Stout,  177  P.  666. 

(Ok  J«vtsdl«tloa  mmA  Pvo«eedlB««  of  A»* 
vellato  Coart  AMtmr  BABUtad. 

^»I2I7  (Or.)  The  judgment  of  the  Supreme 
Court  is  final  when  the  opinion  is  handed 
down.-^Ahonen  v.  Hryszko,  177  P.  68. 
«s>l22l  (Or.)  Supreme  Court,  after  having  ex- 
amined drciut  court's  judgment  and  entered 
Judgment  against  appellant  and  Us  sureties  in 
accordance  with  L.  O.  L.  |  600,  snbd.  4,  will 
not,  upon  subsequent  death  of  one  of  the  sure- 
ties, direct  lower  court  to  enter  Judgment 
against  auretieB  upon  appeal  bond  nunc  pro 
tunc  as  of  the  date  of  the  decision  affimunc 
judgment;  ita  function  having  been  exhaostea 
upon  afBrmauce  of  jndgmentr-Ahftnm  v. 
Hryszko,  177  P.  63. 

4s>122l  (Wash.)  In  action  for  possession  or 
value  of  personal  property,  where,  after  judg- 
ment for  plaintiff,  defendant  satisfied  a  mort- 
gage against  the  prc^er^,  and,  after  affirmance 
and  remand,  applies  to  uie  Supreme  Court  to 
modify  the  judgment  and  credit  the  amount 
paid,  the  Supreme  Conrt  will  not  modify  the 
judgment,  but  will  grmnt  defendant  leave  to 
apply  to  trial  court  f«r  relief.— Hartford  t. 
Stout.  177  P.  686. 

APPEARANCE. 

See  Appeal  and  Error,  •=^90. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law.  «=s>704-720. 

ARMY  AND  NAVY. 

See  Qno  Warranto,  «=al4;  War,  ^sa92. 


ARREST. 

See  BvidenceijiBaSS ;  False  Imprlaonmeat,  ^» 
5,  IS,  SI ;  Habeu  Oorpaa,  4s»27 ;  Homicide^ 
«s>20^  67. 

n.  OM  OBHtlKAI,  OHARQEK. 

«3»63(3)  (OkI.CrApp.)  Under  Bev.  Laws 
1910,  I  6654,  and  in  view  of  section  6667,  * 
peace  officer,  vrithout  warrant,  may  arrest  a 
person  who  is  committing  a  public  offenaa  In 
his  presence.— Lore  v.  State,  177  P.  387. 

ASSAULT  AND  BATTERY. 

See  Oiminal  Iaw,  «p»082;  Homicide;  Indict- 
ment and  loformation^  <=»119. 

XX.  GBUOHAI.  BESPOHBIBXXJTT. 
(A>  OSensea. 

«=>48  (Okl.Cr.App.)  "Battery"  includes  as- 
sault, but  "assault"  does  not  include  battery. 
—Harris  v.  State,  177  P.  122. 
«=»SI  (Okl.Cr.App.)  When  an  assault  culmi- 
nates in  a  battery,  the  offense  Is  an  assault  and 
battery,  and  the  prosecution  should  be  com- 
menced for  that  grade  of  assault  and  battery 
reasonably  supported  by  the  state's  evidence, 
and  not  for  that  grade  of  assault  otHjj—BMX- 
ris  V.  State,  177  P.  122. 

(B)  Proseeatloa  aad  Paalakatcaf. 

^s>97  (Okl.Cr.App.)  In  a  prosecution  under 
Rev.  Lews  1910,  f  2336.  a  verdict  finding  de- 
fendant "guilty  of  assault  with  intent  to  do 
bodily  harm"  is  in  law  only  a  finding  of  an 
assanlL— Feaster  v.  State,  177  P.  124. 
«=»I00  (Okl.Cr.App.)  A  verdict  convIctin|t  of 
"assault  with  intent  to  do  bodily  harm,"  in 
view  of  Rev.  Laws  1910.  {  2336,  is  only  a 
finding  of  an  assault,  and,  under  section  2343, 
did  not  give  trial  court  jurisdiction  to  sentence 
defendant  to  a  term  in  penitentiary.— Feaster 
V.  SUte,  177  P.  124. 

ASSESSMENT. 

See  Municipal  OonMnrations,  ig  lill  Bitt;  Duc- 
atioD,  «B»Sl»-00a 

ASSIGNMENTS. 

See  Attorney  and  Client.  «=»129 ;  Contracta, 
^131;  Courts,  «=>201;  Escrows  ^1: 
Gifts,  Judgment.  ^s>683;  Landlord 

and  Tenant,  ^ssTS,  208;  limitation  of  Ac- 
tions, «=»96;  Mines  and  AHnerals,  «»S8; 
Mortgages,  «=a29C;  NovatioD,  «s»7:  Plead- 
ing, «=»8,  24;  Release,  «s»l8;  Sales,  4» 
2M,  475. 

XT.  AGTIOK8. 

^»t2l  (Wash.)  An  assignment  of  a  claim  for 
the  purpose  of  collection  assigns  sufficient  in- 
terest to  sue  and  recover.— McGilUvray  v.  Co- 
lumbia Salmon  Co.,  177  P.  660. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  EJzecution,  «=>41 ;  Fraud,  ^C=:3ll. 

TI.  BIOXTTS  Aim  JLEMJEDTBn  OT  A8- 
8IGHOR. 

^9363  (Wash.)  An  assignment  by  corpora- 
tion and  its  sole  stockholder,  who  had  become 
individnally  liable  for  corporate  debts,  togetb* 
er  with  the  release  by  creditor  to  whom  the 
stockholder  had  given  coUateml  security.  AcM 
not  to  release  the  collateral,  tbongh  the  credi- 
tor accepted  dividends  on  the  entire  debt— 
lackering  v.  Roeder,  177  P.  321, 

Whene  a  corporation  and  its  sole  stockhold- 
er made  an  assignment  for  creditors,  and  a 
creditor  who  had  collateral  received  dividends 
upon  the  full  amount  of  his  claim  iMfote  re- 
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Borting  to  the  collateral,  held  tbat,  as  other 
creditors  acquiesced  and  the  sole  stockholder 
was  benefited,  neither  could  object— Id. 

ASSISTANCE.  WRIT  OF. 

See  Attome;  and  Client,  «=»166. 

ASSOCIATIONS. 

See  Fraud,  «=»11 ;  luaraace,  4=>Tlft 

ASSUMPSIT,  ACTION  OF. 

See  W<H-k  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «s»201-22e. 

ATTACHMENT. 

See  Execution,  ♦=»17L 

VH.  QtTASHINO.   VAOATIKO.  DISSO- 
rtmON.  OR  ABANDOHMSNT. 

^=3243  (Wash.)  In  view  of  Bern.  &  Bal.  Code, 
I  674,  held,  that  a  motion  supported  by  af- 
fidavits to  discharge  attachment  upon  the  stat- 
utory ground,  declared  b;y  section  673,  that  the 
writ  of  attachment  was  unproperly  issued,  was 
sufficient,  the  affidavits  in  support  of  the  mo- 
tion controverting  the  affidavit  on  which  the  at- 
tachment was  issued,  for  it  is  unnecessary  that 
the  motion  contain  all  the  elements  of  a  tra- 
versing pleadinr.— Fawkner,  Carrie  &  Co.  v. 
SaniUry  Fish  Co..  177  P.  708. 

Where  defendant's  original  motion  to  dis- 
charge an  attadiment  was  sufficient,  the  al- 
lowance of  an  amendment  to  the  motion  was 
not  error. — Id. 

4=9249  (Wash.)  Where  an  attachment  vras 
granted  on  an  affidavit  that  defendants  were 
acting  In  unlawful  collusion  and  were  about  to 
assign,  secrete,  and  dispose  of  their  property 
with  intent  to  delay  and  defraud  their  creditors, 
fifld,  that  an  order  discharging  the  attachmeni 
on  controverting  affidavits  that  the  property 
levied  upon  had  never  been  the  property  of 
deftndmnta  etc.,  was  proper.—Fawkner,  Currie 
.&  Co.  T.  Sanitary  Fish  Co..  177  P.  70a 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Brror,  «=3417.  &35, 1056 ;.  Bills 


and  Slander,  «=aa20.;  Mines  and  S^inerals, 
«=>57;  Mortgages,  «=>525;  Quieting  Title, 

«=3l2. 

X.  THE  OFFICE  OF  ATTO&XfET. 
(C)  Snapenalon  and  Disbarment. 

^=>38  (Okl.)  A  lawyer  must  conduct  himself 
with  fidelity  and  sttrn  integrity,  and  there  is 
DO  place  at  the  bar  for  the  unscrupulous.— In 
re  Sitton,  177  P.  nrtS. 

Disbarment,  meaning  professional  excommu- 
nication and  death,  should  be  resorted  to  only 
when  it  is  apparent  that  the  interest  of  the 
community,  the  integrity  of  courts,  or  the  hon- 
or of  the  profession,  imperatively  demand  it. 
—Id. 

^=»44(2)  (Okl.)  In  disbarment  proceedinRs  un- 
der Rev.  Laws  1910,  S  252,  subd.  3,  respondent, 
who  while  a  county  Attorney  collected  moneys 
on  forfeited  bonds,  etc.,  and  instead  of  turn- 
ing it  over,  after  deducting  his  commission, 
withheld  It  on  a  claim  of  county's  indebtedneBS 
to  him,  exposed  himself  to  charge  of  profes- 
sional misconduct  subject  to  reprimand.— In 
re  Sitton,  177  P.  555. 

4=»49  (Okl.)  Disbarment  is  not  a  criminal  or 
punitive  proceeding,  but  the  direct  question 
therein  is  whether  the  respondent's  character 
and  conduct  are  such  that  the  Supreme  Court 


should  protect  the  public  and  coorts  of  jus- 
tice against  him.— In  re  Sitton,  177  P.  555. 
9=>53(2)  (Cal.)  In  proceeding  to  disbar  attor- 
ney for  having  knowingly  received  from  his 
dients  funds  stolen  by  tnem,  the  uncorrobo- 
rated testimony  of  such  clients  was  sufficient 
to  support  judgment  of  disbarment:  Pen.  Code, 
f  1111,  reguirmg  corroboratioD  of  an  accom- 
plice, not  being  applicable,  since  it  defines  an 
accomplice  as  one  liable  to  prosecution  for  the 
"identteal  ofTense  charged,"  and  the  offense  of 
which  the  clients  were  guilty,  is  different  from 
that  of  which  the  attorney  was  accused.— In  re 
Morton,  177  P.  453. 

9»S7  (Cal.)  In  disbarment  proceedings,  as  in 
other  cases,  a  court  of  review  cannot  determine 
the  weight  to  be  given  conflicidn^  evidence, 
but  such  determination  la  the  peculiar  and  ex- 
clusive province  of  the  tribunal  wherein  the 
hearing  is  had.— In  re  Morton,  177  P.  453. 

m.  WTIES  AUTD  LIABIUTIEg  OF  AT- 
TOBITET  TO  CX.IE1TT. 

«=9|23(2)  (Cal.)  There  is  no  rule  which  pro- 
hibits attorney  from  becoming  transferee  of  his 
client's  cwporat*  stock,  and  c<dlectinf  a  com- 
mission for  the  sale  thereof,  in  the  absence 

of  a  showing  of  unfaith  or  unfairness.— Bailey 
V,  Security  Trust  Co.,  177  P.  444,  449. 

The  mere  fact,  as  foond  by  the  trial  court, 
that  attorney  secured  option  and  transfer  of 
corporate  stock  from  client  at  price  of  916.000, 
when  real  value  was  $18,000.  did  not  show 
bad  faith  or  misrepresentatioBs,  in  the  ab- 
sence of  showing  that  the  client  was  deceived 
as  to  the  value.— Id. 

^=>I29<2)  (Cal.)  Where  owner  of  corporation 
stock  gave  attorney  option,  assignment,  and 
agreement  to  pay  commission,  evidence  held  in- 
sufficient to  show  that  attorney  obtained  such 
documents  by  misrepresentation.- Bailey  t.  Se- 
curity Trust  Oa.  177  P.  444,  440. 

tV,  OOMPEHBATIOy  AWP  UEN  OF 
AnOBHEY. 

(A)  Pees  and  Otiici-  KemnBeratloii. 

9=9 1 50  (Kan.)  Where  attorney  for  plaintiff 
had  a  contract  for  percentage  of  recovery  by 
suit  or  compromise,  and,  after  dismissal  of  ac* 
tion  and  a  second  action  by  another  attorney, 
plaintiff  settled,  such' contract  fixed  amount  of 
first  attorney's  compensation,  and  he  was  not 
relegated  to  recovery  on  quantum  meruit.— 
Carter  v.  Dunham,  177  P.  533. 
9=>I66(1)  (Colo.)  Attorneys,  suing  to  recovers 
for  legal  services  under  a  contract  providing 
for  hfljf  of  the  recovery,  must  prove  the  con- 
tract described  and  relied  on  in  their  com- 
plaint; but  they  need  not  disprove  a  conten- 
tion by  defendant  that  one-half  of  the  recov- 
ery was  to  be  paid  only  in  case  defendant's 
brother  consented  to  the  contract,  and  that 
snit  be  first  brought.— Ver  Straten  v.  Leftwich, 
177  P.  139. 

^»I66(1)  (Wash.)  Testimony  by  attorney  in 
action  to  recover  fees  for  conducting  foreclo- 
sure proceedings  and  a  writ  of  assistance  held 
to  sustain  claim  for  fee  for  conducting  the  writ. 
— Ivangford  v.  Pringle,  177  P.  731. 
0=>I66(4)  (Wash.)  In  attorney's  action  to  re- 
cover fees  for  foreclosing  mortgages  and  trans- 
acting other  business,  evidence  held  not  to  sup- 
port court's  finding  that  under  arrangement  be- 
tween him  and  client,  plaintiff,  at  time  of  suit, 
was  not  yet  entitled  to  recover  fees  in  fore- 
closure cases,  where  client  became  purchaser 
and  never  realized  cash  from  redemption,  sate» 
or  trade.— Langford  v.  Pringle,  177  P.  731. 

(B)  Uen. 

®S9|80  (Kan.)  Notice  of  attorney's  lien,  undM 
Gen.  St.  1915,  fi  484,  duly  served  is  adequate, 
if  it  gives  information  sufficiently  definite  to 
enable  adverse  party  served  to  protect  him- 
self in  dealing  with  attorney's  client.— Carter  t. 
Dunham,  177  P.  633. 
Under  Gen.  St.  1915»  f  484,  notice  of  attof 
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ney*8  lien  apon  moneya  in  adverse  party's  hands 
belonging  to  plaintiff,  or  which  may  be  ad- 
Jad^d  to  her  or  paid  in  settlement,  held  suf- 
ficient.— Id, 

®=>I82(1)  (Kan.)  Under  Gen.  St.  Idl6,  S  484, 
authorizing  attorney's  lien  on  money  due  client 
in  hands  of  adverse  party  in  any  "matter"  in 
which  attorney  was  employed  and  in  any  action 
or  proceeding,  the  won!  "matter"  means  busi- 
ness or  affair.— Garter  t.  Dunham,  177  P.  533. 
^>f89  <Kan.)  Where  attorney  for  plaintiff  had 
contract  for  percentage  of  recovery  by  suit  or 
compromise,  and  served  notice  of  bis  lien  on 
defendant  and  plaintiff  dismissed  without  his 
consent  and  began  second  suit  by  another  at- 
torney, which  was  settled  by  a  payment  to 
plaintiff,  the  dismissal  of  first  salt  did  not 
abate  former  attorney's  lien.— Carter  v.  Dun- 
ham, 177  P.  533. 

<^(90(4)  (Kan.)  Where  attorney  for  plaintiff 
b&d  a  contract  for  percentage  of  recovery  hy 
suit  or  compromise,  ai^  served  notice  on  de- 
fendant of  his  lien,  and  action  was  dismissed 
and  second  suit  commenced  by  another  attor- 
ney which  plaintiff  settled  the  settlement  prima 
facie  established  amount  doe  to  first  attorney 
from  defendant— Carter  Danbam,  177  P. 
583. 

AUCTIONS  AND  AUCTIONEERS. 

See  Public  Lands,  «»14a^. 

AUTOMOBILES. 

See  Appeal  and  Error,  ^cpR' T,  1040,  1151; 
Oorporatloiis,  «=><M2 ;  Danini; .  ^,  ^113  ;  Evi- 
dence, ^5{» J  Highways,  €^173,  183,  184 ; 
Larceny,  Qs>65;  Master  and  Servant,  Qs» 
286.  302.  310,  32»,  330,  332,  3';l.  375 :  Munic- 
ipal Oorporations.  ®=s592.  7ii5,  70ft;  Bail- 
roads.  ^=9350;  Sales.  <s;=»li:j(;  Street  Bail- 
;;9^  «f=?^>.^  '>  <3=^  214. 

BALL 

See  IiN'idflnoe,  ^=>506;  Theaters  and  Shows, 

BANKRUPTCY. 

See  Assignments  for  benefit  of  Creditors; 
Fniud,  «=»11. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  (S=3525 ;  Carriers,  «==>58 ; 
Constitutional  Law,  @=380;  False  Pretenses, 
<S=»3d;  Insurance,  «S3539.  612;  Limitation 
of  Actions,  «=»100;  Boceivets,  «S381 ;  Taxa- 
tion, ®=>537. 

n.  BANKDfO  COBPOBATIONS  AND 
ASSOCIATIONS. 
<C)  BtoclEkoldera. 

«=p44  (Wash.)  Laws  1917,  p.  290,  {  SS,  em- 
powering state  bank  Examiner  to  enforce  su- 
peradded liability  of  stockholders  as  soon  after 
taking  possession  of  any  bank  as  in  his  judg- 
ment same  may  be  necessary,  since  it  bears 
on  remedy  only,  liability  of  stockholders  being 
stipulated  by  Const  art.  12,  {  11,  is  applicable 
in  regulating  affairs  of  bank,  which  became  in- 
solvent before  its  passage.— Hanson  t.  Soder- 
berg.  177  P.  827. 

Laws  1915,  p.  279,  and  Laws  1917.  p.  271, 
construed  to  clothe  state  bank  examiner  with 

Sower  finally  to  determine  necessity  for  mak- 
ig  assessment  on  stock  of  insolvent  bonk, 
etc.,  held  valid.— Id. 

*S»47{1)  (Wash.)  Under  Banking  Act  1915. 
state  bank  examiner  is  clothed  with  power 
flaalty  to  determine  necessity  for  making  as- 
sessment on  stock  of  insolvent  bank,  pursuant 
to  Const  art.  12.  {  11.  and  amount  of  such 
assessment,  without  any'  judicial  ioauiry  into 
the  matter.— Hanson  v.  Soderberg,  177  P.  ^7. 
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(B»  XiUOlTeney  and  DlasolntlOB. 

«»63!/2  (Okl.)  Where  State  Bank  Commia- 
sioner  took  charge  of  insolvent  state  bank_,  and, 
after  part  of  its  stockholders  had  organized  a 
new  bank  under  a  new  name,  and  had  began 
business  under  commissioner's  license,  his 
transfer  to  new  bank  of  assets  of  insolvent 
bank  was  not  a  reorganization  of  insolvent 
bank,  under  Rev.  Laws  1910,  9  SO(t. — National 
Surety  Go.  v.  Sand  Springs  State  Bank,  177 
P.  574. 

Where  State  Bank  Commissioner  took  charge 
of  insolvent  state  bank,  and  after  part  of  its 
stockholders  organized  a  new  bank  under  a 
new  name,  and  began  business  under  commis- 
sioner's license,  his  transfer  to  the  new  bank 
of  assets  of  insolvent  bank  was  an  attempted 
sale  of  such  assets. — Id. 

State  Banking  Commissioner  has  no  power  to 
sell  and  transfer  the  assets  of  a  state  bank 
taken  over  by  him  except  upon  an  order  of  the 
district  court  or  a  judge  thereof. — Id. 

The  State  Bank  Commissioner's  attempt  to 
sell  and  transfer  assets  of  an  insolvent  bank 
of  which  he  had  tsken  cbar^,  without  an  order 
of  the  district  court  or  a  judge  thereof,  trans- 
ferred no  title  to  the  purchaser,  and  the  pur- 
chaser could  not  sue  upon  a  chose  in  action 
so  attempted  to  be  transferred.— Id. 

in.  FVNCTIONS  AND  SEAUNGS. 

(B)   R«pre«entstloM   of  Bank  by  OfllcerH 
and  Av«nta. 

«=»II6(5)  (Kan.)  Knowledge  which  a  director 
of  a  bank  might  but  did  not.  have  toaching 
illegal  acts  of  cashier,  did  not  bind  the  bank. — 
Colony  State  Bank  of  Colony  v.  Watson.  177 
P.  544. 

(B)  Loans  aad  Dtaeonnta. 

«=»I78  (Kan.)  That  plaintiff  bank  had  violat- 
ed the  statute  prohibiting  it  from  lending  to 
any  one  person  or  corporation  more  than  15 
per  cent  of  its  capital  stock  was  not  a  defense 
available  to  one  borrowing  in  excess  of  such 
limit,  when  sned  on  the  loan  by  the  bank. — El- 
mo State  Bank  of  Elmo  t.  EDldebnnd,  177 
P.  6. 

BASEBALL 

See  Evidence,  ^»S06;  Theaters  and  Shows, 

BASTARDS. 

See  Adoption,  «»7. 

BENEFICIAL  ASSOCIATIONS. 

See  Inoarancs^  «=>71&;  Taxation,  ^=>241. 

BICYCLES. 

See  Municipal  Corporations,  <&=>700. 

BIGAMY. 

See  CmiBtitutional  Iaw,  «=>42. 

'   BILLS  AND  NOTES. 

See  Appeal  and  Brror,  <&=»1050;  Carriers,  9=> 
58 ;  Contracts,  Q=>l7l ;  Escrows,  ^3>14 :  Evi- 
dence, €=>432,  441,  462 ;  False  Pretenses,  «=» 
31 ;  insurance,  ^=3612 ;  MortKnges.  ^=»56  ; 
Pleading,  *=>81 :  Sales,  ^234.  475;  Set- 
OS  and  Counterclaim,  £=>41 ;  Witnesses,  ®=9 
139. 

I.  BEQmSITES  AND  VAUDITT. 

(C)  Bzeentloa  and  DellTery* 

^=»54  (Okl.)  Where  note  bore  signature  of 
two  witnesses  to  maker's  signature  by  mark, 
and  there  was  no  evidence  that  person  signing 
maker's  name  to  note  did  not  sign  as  witness, 
note  was  admissible  in  evidence  in  view  of  R«t. 
Laws  1»10.  i  2946.— Pbinnie  T.  Atkinson,  117 
P.  111. 
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(B)  ConalderatloB. 

^s>94{2)  (Wash.)  Where  defoidantB,  who  eze- 
cDted  a  mortgage  secariDg  a  note  proTiding 
for  attornej's  fee  in  event  of  suit,  obtained 
the  dismissal  of  a  foreclosure  rfuit  by  eateriog 
into  a  new  agreement,  held,  that  the  amount 
agreed  upon  betveen  the  parties  as  a  reason- 
able fee  for  attorneys  of  the  mortgagee  was 
a  good  and  valuable  consideration  sufficient  to 
support  a  DOte  given  by  defendants  to  the 
attorneys  of  the  mortgagee.— Owens  v.  Baus- 
man,  Oldbam  &  Goodafe.  177  P.  792. 
4e=>96  (Kan.)  That  the  execution  of  a  note 
was  procured  by  fraud  and  given  for  accommo- 
datioD  may  be  set  ap  as  defenaes  against  party 
accommodated.— Fint  National  Bank  v.  Stroup, 
177  P.  836. 

(F)  TAUdltr. 

^=>I03(1)  (Kan.)  Where  plaintiff  was  financ- 
ing a  company  and  by  misrepresentations  pro- 
cured defendant's  note  to  company,  and,  after 
its  transfer  to  innocent  party,  obtained  pos- 
session thereof,  and  by  false  representations 
procured  defendant  to  execute  a  note  to  plain- 
tiff for  accommodation,  defendant  might  de- 
fend against  action  on  note  by  plaintiff,  al- 
though there  was  no  defense  to  original  note 
in  hands  of  third  partr^flrst  Nat  Bank  t. 
Stroup.  177  P.  836. 

n.  CONSTBUGTIOZr  Aia>  OFERATIOir. 

^=9 1 21  (Kan.)  A  comaker,  though  In  fact  a 
surety  only,  is  primarily  liable  on  his  promis- 
sory note,  in  view  of  Gen.  St.  19i5,_|  6523.— 
Conqueror  Trust  Co.  v.  Danfortb,  177  P.  357. 
4s»l26  (Wash.)  Where  a  note  secured  by  a 
mortgage  provided  for  attorney's  fees  in  case 
rait  be  instituted  to  collect  the  note,  the  mak- 
er and  mortgagor  is  liable  for  a  reasonable 
attorney's  fee  to  attorneys  for  the  mortgagee, 
where  a  foreclosure  suit  which  had  been  be- 
gun was  dismissed  on  the  parties  reaching  a 
Dew  agreement.-^>wenB  Bansnmn,  Oldham 
ft  Goodale.  177  P.  782. 

V.  RIGHTS  AHO  I.IABII.ITIES  OH  IX- 
DOBSEBffEMT  OR  TRAHSFEB. 
fD)  Bona  Fide  Parctaaaars. 

4ss>335  (Kan.)  The  purchaser  of  a  note  is  not 

Erevented  from  being  a  holder  in  due  course  by 
Dowledge  that  as  between  maker  and  payee, 
before  the  note  matures,  there  may  arise  a 
aet-off  or  counterclaim  in  favor  of  maker.— 
Elmo  State  Bank  of  EOmo  Bildebrand,  177 
P.  6. 

^356  (Okl.)  Where  bank  took  a  draft  with 
bill  of  lading  attached  and  credited  amount 
to  drawer,  who  checked  it  out  on  following 
day,  and  the  bank  forwarded  draft  to  its  cor- 
respondent for  collection  and  it  was  paid,  the 
proceeds  belonged  to  forwarding  bans. — First 
NaL  Bank  v.  Stallings,  177  P.  373. 

Vm.  ACTIONS. 

«=»497(2)  (N.M.)  Holder  of  negotiable  in- 
strument a(.'()iiired  from  payee  before  matu- 
rity, to  sustain  burden  of  showing  that  he  took 
it  in  due  course,  must  show  that  he  took  it 
before  it  was  overdue,  and  without  notice  of 
any  previous  dishonor,  and  in  good  faith  for 
value,  and  without  notice  of  any  infirmity  in 
note  or  defect  in  title  of  person  negotiating 
it,  as  defined  by  Code  1915,  f  646.— Gebby  v. 
Carrillo,  177  P.  894. 

^497(5)  fN'.M.)  In  suit  by  holder  of  a  ne- 

fotiable  instrument  acqnirea  from  payee  be- 
ore  maturity,  where  the  maker  shows  fraud 
in  its  inception,  th*>  burden  is  tfpon  holder,  un- 
der Code  1915,  S  653,  to  show  that  he  acquir- 
ed title  in  due  course.- Gebby  v.  Carrillo,  177 
P.  894. 

4=»520  (Kan.)  In  action  od  a  note  defended 

on  ground  that  it  was  procured  upon  fraudu- 
lent representations,  evidence  Held  suffinont  to 
support  jury's  findings  in  favor  of  defendant 
—First  Nat  Bank  t.  Stroup,  177  P.  836. 


«=>52S  (Kan.)  In  action  by  bank,  pnrchaBing 
defendant's  notes  before   maturity,  knowing 

that  they  were  premium  notes,  and  that  on  a 
loBS  under  policips  maker  would  have  a  set-off 
against  notes,  and  where  insurer  was  insol- 
vent when  notes  were  executed,  held,  on  the 
evidence,  that  bank  was  a  purchaser  without  no- 
tice of  any  infirmity. — Klmo  State  Bank  of 
Klmo  V.  Hildebrand,  177  P.  6. 
^»537<1)  (Okl.)  In  action  upon  notes  for  bal- 
ance due  after  crediting  proceeds  of  chattel 
mortgage,  heJd,  that  demurrer  to  plaintiff's  evi- 
dence was  improperly  sustained,  in  view  of 
admissions  made  by  demurrer. — J.  I.  Case 
Threshing  Mach.  Co.  v.  Bennie,  177  P.  548. 
®=>537(6)  (N.M.)  To  justify  direction  of  ver- 
dict for  holder  of  negotiable  instrument  ac- 
quired from  payee  before  maturity,  or  setting 
aside  a  verdict  against  him.  testimony  of 
holders  bona  fides  most  not  only  be  without 
inbstantial  evidence  to  impeach  it,  but  showing 
in  its  support  must  be  so  clear  and  unequivo- 
cal as  to  leave  no  room  for  different  opinions 
among  fair-minded  men. — Gebby  y.  Carrillo, 
177  P.  894. 

In  action  by  holder  of  negotiable  instrument 
acquired  from  payee  before  maturity,  where 
maker  showed  fraud  in  its  inception,  evidence 
held  insufficient  to  show  as  a  matter  of  law 
that  plaintiff  acquired  title  in  due  coarse.— Id. 

BONDS. 

See  Appeal  nnd  Error.  <S=>382,  .'595,  4S0.  482, 
CS7  ;  Att'iMn'y  and  Client.  G^-l'l ;  Counties, 
«=»124.  182 :  Guardian  and  Ward,  <&=>T12,  92, 
180,182;  Highways,  «=3ll3:  Insurance,  «=3 
539,686:  Judgment,  «=3829 ;  Limitation  oC 
Actions.  «=>28.  48,  96.  195;  Municipal  Cor- 
porations, €=>347,  90(i,  907,  911;  rieiulinf;. 
<^6.  24;  Principal  and  Surety,  «=36(>; 
Schools  and  School  Diatrictard^raLTttUr 
tion,  ^o37;  Waters  and  Water  Wahetk 
«»230. 

BOUNDARIES. 

See  Adverse  Possession,  ^=>66,  85;  Munici- 
pal Corporations,  ^»18;  Schools  and  School 
Kstricts,  «=3»37;  Trial,  «3>60:  Waters  and 
Water  Gonrsea,  4»27. 

n,  E'VIDBIKIB.  ASOERTAIRMEMT,  ARD 
EffTABUSHMBNT. 

fr-jlO(l)  (Or.)  Wher^  fence  was  for  more 
than  20  years  acquleBced  in  by  adjoining  own- 
ers as  bomidary  Kne,  adjoining  owner  secured 
fee-simple  title  up  to  fence,  though  fence  had 
at  times  become  so  dilapidated  that  cattle 
could  get  through.— Pabols  v.  Jacobaen,  177  P. 
629; 

BRIDGES. 

See  Death,  «=>58;  Master  and  Servant,  ^» 
286,  288,  289. 

BRIEFS. 

See  Appeal  and  Error,  •s>757. 

BROKERS. 

See  Corporations,  ^=93,77%, 

m.  mmss  and  xiabilities  to 

PRINCIPAL. 

^=331  (Utah)  Where  agent  for  sale  of  farm 
employed  another  firm  as  agent,  which  firm 
sold  it  at  an  advance  over  minimum  price  de- 
manded and  pocketed  the  difference,  the  land- 
owner was  entitled  to  such  secret  profits. — 
Burt  &  Carlquist  Co.  v.  Marks.  177  P.  224. 
«=>38(1)  (Utah)  Wliere  agent  for  sale  of  farm 
employed  another  firm  as  agent,  which  sold 
the  farm  at  ^rice  in  excess  of  minimum  de- 
mand, pocketing  the  difference,  the  seller,  by 
a  cross-complaint  for  such  difference,  ratified 
the  appointment  and  the  sale,  so  tliat  there 
was  a  privity  of  contract  with  the  selling  agent 
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which  entitled  the  owner  to  recover,  as  the  real 
part?  in  interest,  BOch  difference.^Bort  A 
Carlqniat  Co.  t.  Marks,  177  P.  224. 

T.  ACmOHS  rOB  COMPE1T8ATIOH. 

€»86(4)  (Wash.)  In  action  to  recover  com- 
mission for  the  sale  of  a  ship,  evidence  held 
sufficient  to  sopport  court's  finding  that  plain- 
tiff broker  was  not  the  moving  canae  of  the 
sale,  and  that  the  sale  was  not  made  by  or 
tfaroagh  him.— Fawkner,  Carrie  &  Co.  r>  Bio 
Negro  Shipping  Co.,  177  P.  838. 

BURGLARY. 

See  Criminal  Law,  ^1172. 

n.  PBOSECUTIOir  and  PimZSHMEKT. 

^=>29  (Cal.App.)  The  presumption  of  guilt 
arising  from  the  unexplained  possession  of 
goods  obtained  hj  means  of  burglary  ia  in- 
Buffldent  to  caat  the  burden  <tf  proving  Inno- 
cence upon  accnaed.— People  Nieholi,  177  P. 
861. 

4=338  (Cal.App.)  Unexplained  poasesaioo  of 
goods  obtained  by  burglary  is  a  circumstance 
proper  for  the  jury  to  consider. — People  v. 
Nichols.  177  P.  861. 

«s>4l(l)  (CaLApp.)  Evidence,  while  not  in- 
sufficient as  a  matter  of  law  to  support  a  rer- 
dict  of  guilty,  held  not  so  overwhelming  or  of 

80  coDvincing  a  character  in  proof  of  defend- 
ant's connection  with  burglary  at  to  compel 
reviewing  court  to  say  that  no  other  verdict 
could  have  been  reasonably  found.— People  v. 
Xichols.  177  P.  861. 

©=>41  (1*  (Mont.)  In  prosecution  for  burglary, 
evidence  held  sufficient  to  raise  well-founded 
suspicion  of  nccnaed's  gnilt,  but  not  sufficient 
to  support  conviction.— State  v.  Brower,  177 
P.  241. 

^>42(1)  (CaLApp.)  Unexplained  possession 
of  goods  obtained  by  burglary  is  a  circum- 
stance proper  for  the  5^^^  to  consider,  but  Is 
insufficient  to  justify  a  verdict  of  guilty.— Peo- 
ple V.  Nichols,  177  P.  861. 
«»46(7>  (CaLApp.)  Evidence,  in  prosecution 
for  burjclary,  held  insufficient  to  Juanfy  the  giv- 
ing of  instruction  with  reference  to  unexplain- 
ed possession  of  the  goods  obtained  by  the 
burglary.— People  v.  Nichols,  177  P.  861. 

CANALS. 

See  Execution,  «=»28. 

CANCELUTION  OF  INSTRUMENTS. 

See  Contracts.  «s»273;  Deeds.  ^212; 
Fraudulent  Conveyances,  4s>77,  271;  lis 
Pendens,  ^920;  Mines  and  Bfinerals,  ^»77, 
78;  Vendor  and  Purchaser,  «=»33. 

I.  BIOHT  OFAOTIOir  AITD  BEFENSES. 

^24(4)  (Utah)  In  action  to  set  aside  ex- 
chauge  of  land,  defendants  having  transferred 
personal  property  in  addition  to  land,  plain- 
tiff should  not  be  denied  recovery  by  mere 
fact  that  the  personal  property  could  not  he 
restored.— Gappmayer  v.  wilkenson,  177  P. 
763. 

n.  PBOCEEDinOB  AND  BEUEF. 

^>34(1)  (CaLApp.)  Where  land  was  convey- 
ed in  consideration  of  the  purchaser's  promise 
to  keep  up  the  property  and  to  do  certain  oth- 
er things,  but  no  demand  was  made  for  per- 
formance for  more  than  10  years  after  execu- 
tion, and  action  to  set  aside  the  deed  was  not 
instituted  until  nearly  fonr  years  thereafter, 
the  right  to  set  the  deed  aside  was  barred  by 
ladies;  no  excuse  being  shown.— ^sdale  t. 
Bryant,  177  P.  510;  Bryant  t.  Same,  Id.  518. 


CARRIERS. 

See  Ferries,  ^32,  38. 

I.   OONTBOL  AND  BBOmLATIOH  OF 
GOKKOH  OABBXEBS. 
(Al  la  G*B*ral. 

•8=0 1 2(4)  (Nev.)  Change  in  tariff  sehedal* 
takes  effect  upon  compliance  with  act  to  reg- 
ulate railroads  (St  1907.  p.  7S,  |  4a:  B.  L. 
I  4652),  providing  for  chsj»e  upon  30  days' 
notice  to  commission,  notwitbstaindiag  failnrs 
to  post  notice  whenever  a  change  is  made  as 
required  by  subdivision  "b";  the  only  effect 
of  such  failnre  being  liability  bT  railroad  for 
damages  resulting  therefrom  under  section  26. 
—Grumley  t.  Southern  Pac.  Co.,  177  P.  17. 

n.  OABBIAOE  OF  GOODS. 

<A}  Dellverr  to  Cmrner. 

®=»45  (Kan.)  Form  of  action  under  Interstate 
Commerce  Act,  §S  1.  8,  20,  22  CO.  S.  Comp. 
St.  1916.  H  8663,  8S72,  8604a,  Smiat,  8595), 
for  damages  for  carrier's  failure  to  furnish 
cars  for  interstate  shipment  of  live  stock,  is 
not  important;  the  ground  of  liability  being 
the  unjustifiable  omission  to  furnish  cars,  and 
it  being  immaterial  that  shipper  predicates  lia- 
bility on  breach  of  contract  to  furnish  cars 
on  day  when  requested.- Pletcher  v.  Chicago, 
B.  I.  %  P.  By.  Co.,  177  P.  1. 

In  action  for  damages  under  Interstate  Com- 
merce Act,  H  1,  8,  20.  22  (U.  S.  Comp.  St. 
1916,  K  8063,  8572,  8604a,  8e04aa,  8595),  for 
failure  to  furnish  cars  when  requested  for  in- 
terstate shipment  of  live  stock,  evidence  held 
to  warrant  jury's  finding  tliat  request  was  neg- 
ligently treated.— Id. 

la  action  under  Interstate  Commerce  Act, 
Hi  8,  20.  22  (U.  S.  Comp.  St  1916,  H  856S, 
8572,  8604a,  8604aa,  8595),  for  damages  for 
failure  to  furnish  cars  on  day  when  reqoested 
for  interstate  shipment  of  live  stock,  evidence 
held  to  warrant  jury's  finding  that  carrier  was 
not  excused  because  of  sudden  demands  whidt 
it  had  no  reason  to  apprehend  and  could  not 
reasonably  be  expected  to  meetr-Id. 

(B)   BUU  of  lMM»m  Shlpptav  Bee*i»ta, 
Mid  SpealAl  CoatMots. 

(Okl.)  Where  drawer  of  a  draft  with 
bill  of  lading  attached  indorsed  it  and  deliv- 
ered it  to  a  bank  in  regular  conrse  of  business, 
and  received  credit  for  amount  which  was 
checked  out  on  following  day,  titie  to  proper- 
ty called  for  by  biU  of  ladiu  passed  to  the 
bank.— First  Nat  Bank  T.  StaDings,  177  P. 
873. 

<C}  Cnatodr  amd  C«ntMl  of  Oooda. 

«=>70  (Nev.)  Where  an  owner  of  ore  notified 
defendant  carrier  that  he  owned  it,  but  that 
he  believed  a  third  person  intended  to  steal 
and  ship  it  as  owner,  the  carrier  by  avowiiv 
its  intention  to  ship  the  ore  if  tendered  to  it 
waived  its  right  to  insist  that  the  descriptiwi 
of  the  ore  was  insufficient  to  give  it  notice  ot 
plaintiff's  title  in  a  subsequent  suit  by  the  own- 
a  peculiar  kind,  ondertakes,  in  the  absence  of 
er  against  the  carrier  to  recover  for  the  con- 
version of  the  ore. — Dixon  v.  Southern  Pac 
Co.,  177  P.  14. 

{D)  TrsMportatlon  «.nd  Dellvci-jr  br  Car- 
rier, 

«=a86  (Nev.)  It  is  the  duty  of  a  carrier  on 
demand  to  deliver  property  In  Ita  possession 
to  the  true  owner,  whether  it  has  been  receive 
ed  from  bim  or  from  another  as  consignor, 
notwithstanding  that  in  case  of  confiicting 
claims,  a  hardship  will  be  imposed  upon  it  in 
determining  right  of  possesrion^Dixon  v. 
Southern  Pac.  Co.,  177  P.  14. 

(H)  LlmUatloK  of  Mabllltr. 

«s>l58(l)  (Kan.)  Where  a  shipper,  relying  on 
compliance  with  his  request  for  ears,  placed 
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generallf  a  question  for  tlte  Jury.— ZoccoUHo 
T.  Oregon  Short  Line  R.  Co..  ITT  P.  201. 
«=3348(14)  (Utah)  In  an  action  by  a  paueo* 
ger  for  damages  for  frosen  feet,  wnere  carrier 
set  op  failure  of  plaintilt  to  complain  or  notify 
the  conductor  that  the  car  was  cold,  aa  consti- 
tutiog  contributory  negligence.  It  was  error  to 
refuse  to  instruct  respecting  plaintiff's  du^  in 
sadi  respect— ZoccoliUo  t.  Oregon  Short  line 
R.  Co.,  1T7  P.  201. 
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hogs  In  curler's  stockyard  for  interstate  trans- 

Sirtation,  and  some  died  because  of  failure  to 
misb  cars,  and,  after  remainder  were  load- 
ed shipper  Blcned  bill  of  lading  limiting  liabil- 
i^  to  time  wben  live  stock  was  loaded,  he  did 
not,  in  Tiew  of  Interstate  Commerce  Act,  If 
1,  8,  20,  22  (C.  S.  Comp.  St  1916.  H  85t», 
8572,  8604a,  8604aa,  SSSCt.  waive  or  release 
loss  of  hon  wUdL  died.— Fletcher  t.  Chicago, 
R  L  *  P;  By.  Oo.,  ITT  P.  1. 


m.  OAUIAOB  OP  LtVB  STOCK. 

«=s>230(5)  (Okl.)  Whether  there  was  an  im- 
plied waiver  of  a  stipulation  limiting  the  time 
to  sue  under  a  live  stock  transportation  con- 
tract held  for  the  jury,  so  that  it  wan  error 
to  give  binding  instructions  on  this  point— 
St  Louis,  L  M.  &  S.  By.  Co.  T.  Patterson,  177 
P.  888. 

IV.  CABRIAOE  OF  PAS8EXQEBS. 

(A)  R«l«ilam  BvtwecM  Carrier  aad  Paa- 
■na«r. 

4s>23ft  fOr.)  A  mntnal  ditch  company,  not 
organized  for  the  purpose  of  selling  water  or 
as  a  profit  corporation,  but  for  the  sole  pur- 
pose of  transmitting  and  delivering  to  the  ap- 
proprlatora  and  owners  of  water  the  quantity 
to  which  each  is  entitled,  is  not  a  "common 
carrier"  of  water.— Eldredge  v.  Mill  Ditch  Co., 
177  P.  969; 

(D)  Peraoaal  Injarlea. 

«s»286(4)  (Wash.)  As  to  one  who  is  Intend- 
ing to  take  passage,  and  is  approaching  in  the 
manner  and  by  the  means  provided  by  the 
carrier,  the  carrier  is  beld  merely  to  ordinary 
care.— Hart  v.  King  Counly,  177  P.  844. 
^»290(1)  (Utah)  A  carrier  is  <mly  required 
to  beat  its  care  ao  as  to  provide  a  reasonable 
degree  of  comfort  for  passeDKerB  in  an  ordi- 
nary and  normal  state  of  bealth.—Zoccolillo  t. 
Oregon  Short  Line  B.  Co.,  177  P.  201. 

A  carrier  of  passengers  is  bound  only  to 
exercise  that  degree  of  care  in  endeavoring  to 
keep  its  vehicles  sufficiently  warm  which  a 
very  cautious  and  prudent  person  would  ez- 
ercise  under  the  same  or  similar  drcamstanc- 
es.-Id. 

To  permit  a  car  to  become  so  cold  as  to 
cause  a  passenger's  feet  to  freeze  sonstltotes  a 
negliirencp  as  a  matter  of  law.— Id. 
9=3308  (Wash.)  Where  a  street  railroad  and 
county,  operating  ferryboat,  jointiy  maintain- 
ed plank  roadway  from  terminus  of  street  car 
to  wharf,  the  dntr  of  keeping  roadway  in  re- 
pair was  upon  both  street  riulroad  and  conn- 
ty,  and  both  were  answerable  for  neglect  of 
the  mutual  duty,  resulting  in  injury  to  passen- 
ger.—Hart  T.  King  County,  177  P.  S44. 
4»3f4(l)  (Utah)  In  an  action  against  a  car- 
rier for  injnries  oecarioned  by  a  cold  car,  the 
passenger  is  not  required  to  plead  or  prove  that 
he  is  in  an  ordinary  or  normal  state  of  health. 
— Zoccolillo  V.  Oregon  Short  Line  B.  Co.,  177 
P.  201. 

9=^18(8)  (Utah)  In  an  action  by  a  passenger 
to  recover  damages  for  frozen  feet,  evidence 
held  Insufficient  to  sustain  a  finding  that  plain- 
tiff's feet  were  frozen  while  on  defendant's 
train.— ZoccoliUo  v.  Oregon  Short  Line  R.  Co., 
177  P.  201. 

«=932l(23)  (Okl.)  In  action  for  personal  in- 
jary  to  passenger  when  train  started  and  a 
brakeman  pulled  her  from  the  step  of  a  car, 
instructions  as  to  duty  and  liability  of  car- 
rier held  to  fairly  state  law  applicable  to  evi- 
dence and  facts  on  which  a  recovery  was 
aought^Ucago.  R.  I.  &  P.  By.  Co.  t.  For^ 
resUr,  177  P.  SOS. 
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ContrlbatWT'  1Tea:Ilv*ac«  of  P«mHHi 
Injured. 


<&9347<6)  (Utah)  Whether  a  passenger  is  neg^ 
ligent  in  remaining  In  a  cold  car,  and  in  not 
notifying  conductor  or  making  any  complaint,  im 


(H)  PalMe  CmtM  um4.  Sleeping  Care. 

«s»412  (Ner.)  Railroad  was  not  liable  for 
ejecting  passenger  from  drawing  room,  where 
passenger  not  snaring  room  with  another  hold- 
er of  first-class  passenger  ticket  bad  but  one 
such  ticket,  contrary  to  tariff  schedule,  and 
refused  to  vacate  room  or  purchase  another 
ticket^-Ommler  t.  Southern  Pac  Co.,  177  P. 

CENSUS. 

See  Jnry,  «=»120. 


See  Names. 


CERTIFICATE. 
CERTIORARI. 


See  Physicians  and  Surgeons,  «=3ll;  Schools 
and  Bdiool  Districts,  «s>89. 

X.  HAWBS  AMD  OBOmCDS. 

«=»I7  (Wash.)  Application  for  writ  to  review 
order  of  superior  court  dissolving  temporary 
restraining  order  must  be  dismissed  for  lack 
of  jurisdiction  in  Supreme  Court,  in  absence 
of  finding  of  Insolvency  of  parties  against 
whom  restraining  order  was  sought- State  v. 
Siverior  Conrt  for  King  County.  177  P.  773.  . 

CHANCERY. 

See  Bqaitr. 

CHARITIES. 

See  Taxation,  «s»241. 

CHATTEL  MORTGAGES. 

See  Appeal  and  Error,  <S=»8ST,  1221;  Bllla 
and  Notes,  «==>537:  Deeds,  «=>208:  False 
Pretenses,  ^31;  Fixtures,  ^36. 

cc  FOBi:ai.o8imE. 

^»258  (Okl.)  The  provisions  of  Rev.  laws 
1910,  g  4026,  as  to  how  a  chattel  mortgage 
may  be  foreclosed,  may  be  waived  by  the  mort- 
g4Kor  by  a  stipulation  in  the  Instrument  itself 

Srovlding  a  different  method  of  foreclosure. — 
.  I.  Case  Threshing  Hach.  Co.  t.  Bennie,  177 
P.  54& 

CHILDREN. 

See  Infants. 

CHURCHES. 

See  Beligloaa  Societies. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Indians,  ^13. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  ^90. 

CLERKS  OF  COURTS. 

See  Appeal  and  Error,  €=3351 ;  Judgment  4=» 
B2d;  Jury,  4=363;  limitation  of  Actions, 
«s>84;  OfllcerSf  «as»100. 
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COLD  STORAGE. 

See  Manidpal  Oorporationa,  «=»67. 

COMMERCE. 

See  Garriers,  «s»4B;  Gorporationi,  <e=»642; 
Death,  ^B9:  Master  and  Serrant,  ^137, 
180,  220.  286,  288,  289. 

H.  SITBXCOTS  OF  BEOULATION. 

4=»33  (B^n.)  Under  Interetate  Commerce  Act, 
"tranaportation"  includes  the  entire  body  of 
services  rendered  in  connection  with  tbe  re- 
ceipt, handling,  and  delivery  of  properbr  trans- 
ported, and  inicludeB  the  tamieniu  oi  cars. — 
Pletdier  t.  Chicago,  R.  L  &  P.  Ry.  Co.,  177 

COMMERGtAL  PAPER. 

See  Bills  and  Notes. 

COMMON  LAW. 

See  Marriage,  «=>13,  50;  Master  and  Servant, 
«=»28S;   Ne^gence,  t&s'lSd;  Process, 
85. 

COMMUNITY  PROPERTY. 

S«e  HoBbfud  «nd  Wife,  ^248H-273- 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise'  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Appeal  and  Error,  ^=3781;  Attorney  and 
Client,  ^150,  189,  190;  Guardian  and 
Ward,  «=320. 

«»23(S>  (CalApp.)  In  an  actioB  to  recover  a 
balance  on  a  note  wherein  defendants  claimed 
a  settlement  for  half  the  amount  of  the  note, 
a  finding  for  plaintiff  on  the  isaue  of  settlement 
held  not  contrary  to  the  great  current  of  the 
evidence.— Smith  T.  Simpaon.  177  P.  190. 

CONDITIONAL  SALES. 

See  Bales;  «s»476. 

CONDONATION. 

Sea  Divorce,  •s^&l. 

CONFUSION  OF  GOODS. 

See  WarehDuaemen,  4Ps>15. 

CONSPIRACY.  « 

See  Criminal  Daw,  «=>423. 

CONSTITUTIONAL  LAW. 

For  validity  of  Statntes  relating  to  particalar 
auhjpcts,  see  also  the  various  speetnc  t^ics. 

Enactment  of  stetDtea  In  general,  aee  Stat- 
utes, €»47. 

L  ESTABLISHMENT  AND  AMEND- 
MENT OF  OONBTZTUTIONS. 

4?=s9  (Or.)  Const,  art.  2,  S  14a,  adopted  June 
4.  1917,  rf-lative  to  the  time  of  municipal  elec- 
tions, held  properly  submitted  by  the  Legisla- 
ture, and  legally  adopted,  as  required  by  article 
17,  i  1.— State  V.  Kellaher,  177  P.  944. 

H.  OONSTKUOTZON.  OPERATION. 
AND  ENFORCEWENT  OF  CON- 
8TITUTIONAI.  PROVISIONS. 

^31  (Or.)  Const,  art.  2,  S  14a,  as  to  time  of 
municipal  elections,  adopted  June  ^  1017,  held 
of  its  own  force  to  hare  changed  aate  of  next 
BQCceeding  municipal  election  of  City  of  Port- 
land from  June  2,  1019.  to  November  &,  1918. 
—State  T.  Eellaher.  177  P.  944.  . 


^=»42  (CaL)  Plaintiff  employer,  a  reiMent,  is 
not  entitled  to  attack  Worfcmen'a  Compensa- 
tion, Insurance  and  Safety  Act,  fi  75a,  added  by 
St  1816,  p.  1101,  on  ground  that  it  discrim- 
inates agamst  Donreaidenti,  contrary  to  Const. 
U.  S.  art.  4,  i  2,  and  Amend.  14.— A.  F.  EsU- 
brook  Co.  v.  Indnatrial  Accident  Commissioo. 
177  P.  848. 

<t»43(!d  (Aria.)  Parties  may  so  act  under  an 
unconstitutional  law  as  to  prerlude  them  from 
afterwards  questioning  its  validity,  this  being 
especially  true  when  benefits  have  been  sought 
or  derived  therefrom,  or  when  to  permit  its  con- 
stitutionality to  be  questioned  would  result  in 
injustice.— Saiita  Cruz  County  t.  H<£n^ht,  177 
P.  256. 

It  cannot  well  be  affirmed  that  one  who  ac- 
cepts compensation  under  an  unconstitutional 
law  in  a  less  amount  than  he  was  clearly  en- 
titled to  recover  takes  a  benefit  under  each  law. 
so  that  he  is  thereafter  estopped  from  ques- 
tioning its  validity.— Id. 

^46(3)  (CalApp.)  In   action   for   writ  of 

mandamus  requiruig  board  of  trustees  to  call 
special  election  for  vote  on  consolidation  of 
aty  with  adjacent  city,  under  St.  1913.  p. 
577,  as  amended  by  St.  1915,  p.  311,  and  by 
St.  1917,  p.  26,  defendants'  objection  that  such 
statute  is  contrary  to  Const,  art  11,  i  18.  in 
that  it  provides  for  assumption  of  indebtedness 
of  adjacent  city  upon  a  majority  vote,  will  not 
be  considered;  such  question  not  ansine  on- 
less  the  assumption  of  such  indebtedness  snould 
receive  affirmative  vote  of  more  than  a  major- 
ity and"  less  than  two-tfafrda  of  electora.-^- 
rons  V.  Clare.  177  P.  201. 
«=>46(3)  (Wash.)  Question  whether  exclusion 
from  town  of  part  of  land  of  petitioner  for 
mandamus  to  compel  prosecuting  attorney  to 
biing  quo  warranto  to  test  legality  of  inoor- 
po ration  was  violative  of  constitutional  re- 
quirement of  uniformity  of  taxation  cannot 
be  collaterally  raised  in  the  mandamus  pro- 
ceeding.—State  V.  Johnson,  177  P.  699. 


pisTRiBTrnoN  of  oovbrn- 

MENTAL  POWERS  AND 
FUNCTIONS. 

(A)  Learlslattve  Powers  and  Delesatloa 

Thareot. 

<=>52  (Cal.)  The  Legislature  may  prescribe 
the  measure  of  punishment  for  constructive 
contempt  of  a  constftutional  court  provided 
such  penalty  be  sufficient  to  enable  the  court 
to  vindicate  its  authority  and  ipaintain  the  dig- 
nity and  respect  due  it— Ex  parte  Gamer,  17T 
P.  162. 

The  Legislature  may  not,  whether  by  proce- 
dural rules  or  the  inadequacy  of  the  penalty 
fixed,  substantially  impair,  or  destroy  the  im- 

f>lied  power  of  a  constitutional  court  to  punish 
or  contempt — Id. 
^=364  (Kan.)  The  Legislature  cannot  delegate 
to  private  individunls  and  associations  the  pow- 
er to  make  obligatory  rules  concerning  the 
management  and  care  o£  property,  nor  provide 
that  the  breach  of  such  rules  shall  be  a  penal  of- 
fense.—State  V.  Crawford,  177  P.  360. 

Fire  Prevention  Act,  (  5,  requiring  that  "all 
electric  wiring  shall  be  m  accordance  with  the 
National  Electrical  Code."  promulgated  hf  a 
voluntary  tmofficial  organisation  and  revised 
from  time  to  time,  Is  an  attempt  to  delegare 
legislative  power,  and  la  unconstitutionaL— Id. 


(B)  Judicial  Powers  and  FnvetloMs. 

^70(1)  (Cal.)  When  the  L^slature  has 
committed  to  a  municipal  body  the  power  to 
legislate  on  given  subjects  or  has  committed 
to  it  judgment  or  discretion,  as  to  matters  ob 
which  it  is  Hutborixed  to  act  equity  courts 
will  not  interfere  with  the  exercise  of  such 
legislative  or  discretionary  functions. — Nicker- 
Bon  V.  San  Bernardino  County*  177  P.  405. 
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(C>  Bzeen4tT«  Powcrji  and  F^aetlom. 

^80(2)  (WMhJ  Laws  p.  2T9,  aad  L«wb 

1917»  p.  2f  1,  construed  to  clotoe  state  bank  ex- 
aminer -with  power  finally  to  determine  neces- 
Bit7  for  maluiiE  assessment  on  stock  of  in- 
solvent bank,  etc.,  held  not  invalid  as  conferring 
judicial  power  on  ministerial  officer.— Hanson 
T.  Soderberg,  177  P.  827. 

V.  PEK80NAX  OIVU.  AND  POUTI- 
CAI,  BIOBT8. 

^s»90  (N.M.^  Tinder  our  theory  of  government, 
toe  rlgbt  of  freedom  of  speech  and  of  the  preu 
iM  eesential  to  the  public  welfare.— State  v. 
New  Mexicsn  Printing  Co..  177  P.  751. 

yIm  vested  bights. 

«9>98a>  (CaLApp.)  Titie  of  patentee  ot  anh- 
merged  land  from  tideland  commlssionerB  nn- 

der  legislative  aotfaority  was  vested  right  which 
could  not  be  divested  by  subsequent  legislative 
act,  conTeying  land  to  city  and  giving  it  pow- 
er to  proaecute  actions  for  recovery  ot  poaaes- 
don  from  private  owners.— Hichmond  Wharf 
ft  Dock  Go.  V.  Blake,  177  P.  50a 

XI.  DUE  PKOOESS  OF  I.AW. 

^200(1)  (GaL)  Interest  of  one  or  all  ot  dty 
board  of  trustees  or  other  municipal  body 
charged  with  the  making  or  ratifying  of  as- 
MBsments  for  atreet  or  other  improvements 
ari^g  from  their  ownerahip  of  property  di- 
rectly alFected  by  improraocnt  doea  not  create 
•nch  a  diflouallflcation  to  act  as  to  render  their 
action  void  as  not  constituting  due  process  of 
law.— Federal  Const  Co.  v.  Curd,  177  P.  469. 
^=■307  (Okl.)  A  citizen  has  no  property  in 
a  defense,  and,  while  i^hts  accrued  to  him 
under  existing  lawa  and  wnich  have  thereby  be- 
come vested  may  not  be  taken  afray  by  a 
change  tii  rale,  be  cannot  complain  that  he  is 
denied  due  process  of  law,  where  rule  is  cbuig- 
ed  before  any  rigbti  have  accrned  to  him  there- 
nnder.— Dicunapn  t.  Cole,  177  P.  670. 

CONTEMPT. 

Se«  Amwal  and  Brror,  ^(=3442;  Gonetitutional 
Law,  «s>&2;  Habeas  Corpus,  «=>27,  92; 
Juaticea  of  the  Peace,  «s»58;  Nuisance,  ^» 
60,  84;  Trial,  «»17»;  Witnesses,  «»21. 

I.  ACTS  OK  OOlfDUOT  OOWTITU  'I'lJfO 
OOITTEIIPT  OF  OODBT. 

«s»2  (GalApp.)  The  phrase  "contempt  of 
court,"  like  the  word  '"crime,"  is  generic  and 
expresses  within  its  legal  Bignlfication  a  varie- 
ty of  different  acts  which  Involve  different  ele- 
ments, which,  like  the  different  acts  constitut- 
ing different  crimes,  differentiate  the  several 
acta,  and  the  Legislature  may  fix  the  punish- 
ment according  to  the  gravity  of  the  offense.— 
Ex  parte  Selowsky,  177  P.  301. 

(N.M.)  Under  our  theory  of  government, 
the  right  of  freedom  of  q>eecb  and  of  the  press 
is  essential  to  the  public  welfare,  and  while 
freedom  of  the  press  does  not  mean  the  license 
to  indulge  in  malidoas  or  nnwarranted  attacks, 
yet  the  force  of  public  oi^nion  has  greatly  re- 
stricted the  conrts  in  the  exercise  of  the  power 
to  punish  for  making  disrespectful  and  injurious 
remarks,  and  though  the  criticism  is  false  and 
unwarranted,  the  remedy  of  a  judge  is  the  same 
as  that  given  to  a  private  dtizen,  unless  the 
criticism  tends  to  obstruct  justice.— State  v. 
New  Mexican  Printing  Oe.,  177  P.  751. 
^=>3  (N.M.)  A  case  diatnng  cMistructive  con- 
tempt is  a  criminal  proceeding,  and  the  informa- 
tion, the  authority  of  the  court,  the  weight  of 
the  evidence  (including  all  presumptions  and 
proof),  and  the  regulation  of  the  proceedings  are 

Sovemed  by  the  rules  of  criminal  law.-^tate  v. 
Ivw  Mexican  Printing  Co.,  177  P.  751. 

(N,M.)  An  attack  upon  political  condi- 
tions, which  refers  to  a  judge  in  faia  individual 


capacity,  la  not  coatcmptnooa.  onleaa  it  ia  prov- 
ed that  it  tended  to  obstruct  the  ordinary  conrse 

of  jnatke  in  some  pending  cause,  or  that  it 
tended  to  embarrass  the  judge  in  the  discharge 
of  judicial  functions  in  future  matters,  since  it 
is  not  the  personiQ  dignity  or  feelings  of  the 
court,  but  only  the  party  litigant,  who  is  to  be 

Protected  by  contempt  proceedings.— State  v. 
[ew  Mexican  Printing  Co.,  177  P.  751. 
Undue  praise  or  faleome  flattery  may  amount 
to  contempt,  the  aame  as  unwarranted  criticism. 
-Id. 

^=>8  (Wash.)  Crime  of  "criminal  contempt," 
a  misdemeanor  under  Rem.  Code  1915,  8  2S72, 
is  committed  when  there  is  a  publication  of  a 
false  and  gross^  inaccurate  report  of  any 
court  proceeding,  whether  pending  at  the  time 
of  the  publication  or  concluded  earli«r.~-State 
V.  Angevine,  177  P.  701. 

«»9  (N.M.>  Any  puUicatioD  calculated  to  in< 
Umidate,  influence,  impede,  embarrass,  or  ob- 
struct courts  in  the  administration  of  justice 
in  matters  pending  before  them  constitutes  a 
contempt.— State  v.  New  Mexican  Printing  Co.*- 
177  P.  751 

A  newspaper  article,  containing  a  criticism 
of  alleKed  ^cditical  conditions  and  alleging 
political  and  personal  relations  of  a  judge,  and 
alibiing  that  the  newspaper  realized  that  it 
must  try  a  certaio  case  ^'before  the  peof^" 
considered,  and  held  not  contemptuous  per  ae, 
and  not  sufficiently  shown  to  renr  to  otber  al- 
leged pending  cases. — Id. 

<S=»9  (Wash.)  If  defendant  newspaper  editor 
had  been  charged  with  contempt  in  publishing 
false  report  of  court  proceedinfa,  and  tried 
without  jury  under  Bem.  Code  1916,  |  1040, 
apart  from  criminal  contempt  misdemeanor 
statute  (section  2S72),  pendency  of  proceed- 
ing to  which  pablication  related  would  have 
been  proper  matter  of  inquiry. — State  v.  An- 
gevine, 177  P.  701. 

«=»2I  (Wash.)  Disobedience  of  order  issued  by 
court  witboat  jurisdiction  of  subject-matter  is 
not  contempt— State     GiHdon,  177  P.  773. 


n.  POWER  TO  PUNISH.  AXB  PSO- 
0EEDIHO8  THBKE70B. 

€=>40  (Kan.)  A  proceeding  ouder  Gen.  St. 
1915,  S  7769,  to  punish  for  contempt  for  fail- 
ure to  turn  over  property  sought  to  be  replev- 
ined,  is  civil  in  ita  nature.— Bx  parte  Tilghmant 
177  P.  9.  ■ 

Generally  a  proceeding  to  punish  for  con- 
tempt which  may  be  instituted  by  a  party  to 
enforce  his  own  rights  in  an  action  is  civil  and 
not  criminal,  the  state  and  its  prosecuting  of- 
ficers not  being  directly  or  materiaUy  interested 
therein. — Id. 

®=:»40  (NJU.)  A  constructive  contempt  pro- 
ceeding, being  criminal  in  Its  nature,  Is  gov- 
erned hy  the  rules  of  the  criminal  law.— State 
V.  New  Mexican  Printing  Co.,  177  P.  751. 
«=»54(4)  (CaLApp.)  A  judgment  adjudging 
one  guilty  of  contempt  need  not  contain  a  re- 
cital of  facts,  where  the  contempt  was  commit- 
ted out  of  the  immediate  view  and  presence 
of  the  court  or  judge  at  chnmbers,  but  in  such 
case  it  is  necessary  that  the  affidavits  contain 
a  recital  of  facts  sufficient  to  show  that  a  con* 
tempt  has  been  committed,  under  Code  Civ. 
Proc.  i  1211.— Ex  parte  Selowsky.  177  P.  301. 
«=»54(4)  (N.M.)  A  newspaper  pablication  not 
contemptuous  per  ae  will  not  be  considered  as 
contemptuous  unless  shown  affirmatively  so  to 
be  by  innuendoes.- State  t.  New  Mexican 
Printing  Co.,  177  P.  751. 

In  a  prosecution  for  constructive  contempt, 
the  state  is  limited  by  the  allegations  of  tJie  ui- 
formation,  and  the  court  cannot  contiider  a  re- 
port of  amiei  curiee  attached  to  the  information, 
nor  can  it  consider  parts  of  the  article  complain- 
ed of,  which  are  not  contained  in  the  informa- 
tion, though  tbey  appear  in  the  defnndanta'  an- 
swer.—Id. 
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«»54(4)  (Wuh.)  InfoTmatton  KeM  Baffident 
to  durge  defendant  newipaper  editor  with  pub- 
UshinB  false  or  grossly  inaccorate  report  of 
eoart  proceedii^s  in  criminal  case,  a  misde- 
meanor denoanced  by  Rem.  Code  1916,  |  2872. 
—State  T.  Angevine,  177  P.  701. 
^b68W  (N.M.)  In  proceedings  for  indirect  con- 
tempt, consisting  of  a  publication  not  contempt- 
uoos  per  se,  and  not,  in  the  absence  of  the 

Jileading  of  an  Innuendo,  appearing  to  obetnict 
ostice,  the  defendants'  sworn  d«iial  of  oon- 
tumaciotiB  pnrpose  is  conclusive,  and  the  de- 
fendants wHl  be  discharged,  unless  an  innuendo 
is  pleaded.— State  t.  Mew  Mexiean  Printing  Co., 
177  P.  751. 

^£960(1)  (N.H.)  In  a  proceeding  for  constnc- 
tive  contempt,  the  court,  in  considering  the 
probable  effect  of  the  artide  alleged  to  be  con- 
temptaouB,  wUl  indulge  everr  fair  and  reason- 
able inference  consistent  with  the  theory  of 
defendant's  innocence.— State  t.  New  Mexican 
Printing  Co.,  177  P.  701- 

«=>63(4)  (CaLApp.)  A  judgment  adjadging 
one  guilty  of  contempt  need  not  contain  a  re- 
cital of  facts  Buffident  to  show  that  a  con- 
tempt has  been  committed,  where  the  con- 
tempt was  committed  ont  of  tl^  immediate 
view  and  presence  of  the  court  or  judge  at 
chambers.— Ez  parte  Selowsky,  177  P.  SOI. 
«e»«6C7)  (Wash.)  In  prosecution  for  criminal 
contempt  under  Rem.  Code  1910,  |  2372,  by 
publishing  false  or  grossly  inaccnrate  report 
of  court  proceedings,  there  being  competent  ev- 
idence tending  to  impose  guilt  on  defendant 
newspaper  emtor,  its  weight  and  credlbiU^ 
were  for  the  jury.— State  v.  Angevine,  177  P. 
701. 

m.  FmnsHKEiTT. 

«=»7I  (CaL)  Code  Civ.  Proc.  |  121S,  impoaing 
a  maximum  punishment  of  $500  fine  and  impris- 
onment for  five  days,  or  both,  for  constructive 
contempt  of  court,  is  not  invalid  as  providixtg 
audi  an  insignificant  puniabment  as  to  iintair 
the  court^s  power  to  vindicate  itsdf  and  to 

Protect  its  dignity.— Ez  parte  Gamer,  177  P. 
62. 

4»72  (Cal.)  Imprisonment  as  a  ponisbment 
for  contempt  of  court  Is  neither  crud  nor  un- 
UBuaL— Ik  parte  Gamer,  177  P.  182. 

CONTINUANCE. 

See  Criminal  Law.  «s95M-690,  1088;  Munic- 
ipal Corporations,  «=>633;  Pleading,  «=»239. 

CONTINUING  OFFENSES. 

8ee  Bmbczslement,  «s»44. 

CONTRACTS. 

See  Adoption,  ^=>6;   Appeal  and  Error,  ^=3 
882,  889,  Assignments;  Attorney  and 

CUent,  «=»1S0,  ltS6,  189.  190;  Bills  and 
Notes:  Carriers,  ®=»45,  230;  Compromise 
and  Settlement;  Corporations,  «=930,  44& 
B60,  642,  662;  Counties,  «=>124,  182;  Cov- 
enants;  Damages,  <^120,  17f5:  Electridty, 
■«8»11;  Equity,  «=s>57;  Evidence,  <aE=»271, 
408,  409.  448,  471;  Fraud,  «=>U;  60: 
Frauds,  Statute  of;  Quaranty;  Husband  and 
Wife,  ■<8=»2GG,  271;  Insurance,  «=987.  94, 
146.  198;  Landlord  and  Tenant,  «=»183: 
Limitation  of  Actions,  €=»28;  Master  and 
Servant,  $=>70,  80;  Mines  and  Minerals, 
*=»34,  (57,  58,  77;  Mortgages,  «=>486;  Mu- 
nicipal Corporations,  4^445,  453;  Novation; 
Pleading,  ^=>78;  Principal  and  Agent,  ^» 
23,  144,  149.  180;  Principal  and  Surety,  «=> 
06;  Release;  Sales;  Schools  and  School 
I>istricta,  «8=»137.  138;  Shipping,  «=aT.'S: 
Specific  Performance;  Trial,  «=»234,  :j53. 
356;  Vendor  and  Purchaser;  Work  and  La- 
bor, «»7,  28. 


I.  BEQUI8ITB8  AMD  TAUDITT. 
(A)  Ifatnre  mmA  BaMntlAls  Im  '0«k«mU. 

<&=»2  (Wash.)  Preliminartea  leading  up  to  a 
contract  are  insufficient  to  estabUah  tbe  locos 
of  the  contract,  where  the  agreement  as  con- 
summated was  put  into  written  form  and  sign- 
ed by  the  parties  in  another  state.— Gerrick  ft 
Geriiek  Co.  T.  UeweDyn  Iron  Wtwks,  177  P. 
692. 

«=3lO(l)  (OU.)  A  "unilateral  contract"  is  one 
in  which  there  is  a  promise  on  one  aide  only, 
the  consideration  on  the  other  side  being  ex- 
ecuted, but  the  term  "annateral"  is  often  used 
to  express  absence  of  mutuality. — Rich  t.  Do- 
neghey,  177  P.  86. 

9=»I0(4)  (Waah.)  Executory  contract  for  sale 
of  wheat  held  bilateral  in  character,  binding 
on  buyer  as  well  as  seller^  not  mere  <vtion 
nor  unilateral  agreement. — Dsment  Broa.  Ov. 

V.  Coon,  177  P.  864. 

(B)  Tm]14ltr  •(  Asseat. 

4»95(1)  (Cal.App.)  An  agreement  between 
plaintiff  and  deiendaota,  whereby  the  latter 
were  to  join  in  a  partition  of  lands,  to  refrain 
from  questioning  the  validity  of  a  certain  deed, 
and  to  pay  a  certain  indebtednesa,  was  not 
void  for  duress  merely  because  defendants  were 
financially  embarrassed  and  plaintiff  took  ad- 
vantage of  their  necesrity  for  tfie  lawfal  pur* 
pose  of  obtaining  a  promise  to  pay  a  debt 
which  they  actually  owed.— Tisdale  v.  Bryant, 
177  P.  Slo ;  Bryant  t.  Bame,  Id.  SIS. 

An  agreement,  irhWehy  defendants  were  to 
aasnme  and  pay  a  certain  obligation  firom 
which  plaintiff  had  promised  to  release  them, 
was  not  procured  by  duress  on  his  part  mere- 
ly beeanse  he  bad  refused  to  execute  the  re- 
lease, leaving  defendants  the  altematlTe  of 
enforcing  She  promise  or  ezecutinc  the  agree- 
ment, which  they  were  forced  to  do  by  reason 
of  financial  embarrassment.— Id. 

(F)  I.«K«»tr  oC  OblMt  mm€  •t  CoHal««ra- 

tl«M. 

^s»l26  (Okl.)  A  contract  of  employment  to 
secure  stgnatares  of  owners  to  a  petilion  for 
street  improvements,  to  secure  passage  of  Bse- 
easary  resolutions  and  ordinances,  and  to  do 

?romotion  work  for  par^  seeking  a  contract 
rom  city  council  for  such  Improvement,  mak- 
ing payment  eonditloaal  on  raeeeaa,  was  against 
pahOc  P0U17  and  void,!— Qtana  Tt  Boothwestera 
Gravel  Co.,  177  P.  S86. 

^3l3l  (Okl.)  A  written  contract,  whereby 
plaintiff's  assignor  was  to  use  his  Infiuence  upon 
Post  Office  Department  to  remove  a  post  of- 
fice from  one  location  to  another,  and  to  cause 
it  to  be  maintained  at  later  location  for  five 
years,  in  consideration  of  (7.50  per  month  for 
five  years  with  a  Uen  on  defendant's  lots  to 
secure  payment  and  benefits  of  removal,  was 
void  as  against  public  poller  and  enforceable. 
— Davia  T.  Bolon,  177  P.  908. 

U.  OOKffmUOTIOIT  AMD  OPERA- 
TIOM. 

(A>  «enevsl  I^«1m  of  CoBatrBotlmk 

^171(1)  (Wash.)  A  manufacturing  firm's 
contract  to  furnish  prizes  in  trade  contest, 
together  with  services  of  organiser,  constituted 
an  indivisible  nonseverable  contract  and  consid- 
eration for  notes  nven  in  return,  nonperform- 
ance of  which  by  failure  to  supply  aubstantial 
part  of  prises  called  for  cancellation  of  note^ 
—Loveland  V.  Beeae  Co.,  177  P.  719. 
«=>I76(1)  (Gal.)  Terms  of  written  cmtracts 
having  been  ascertained,  court  shonld  have 
construed  them  and  instructed  jury  as  to  their 
meaning  and  effect —California  Well  Drilling 
Co.  V.  California  Midway  Oil  Co..  177  P.  849. 
$=>I76{3)  (Cal.)  Where  extrinaic  evidence  is 
introduced  to  aid  in  the  construction  of  a  con- 
tract, it  ia  still  the  court's  duty  to  construe  the 
contract  in  the  light  of  such  evidence.— Gali- 
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OU  Co.,  177  P.  849. 

Where  extrinsic  facts  broacht  forward  to  aid 
ia  conBtmctioD  of  contract  are  disputed,  JniT 
must  p&Bs  on  ttiem,  and  case  may  go  to  it  with 
hypothetical  instmctions  to  render  verdict  one 
vfdf  if  certain  facts  are  (oaod,  and  another  way 
if  foond  differently.— Id. 

Construction  of  contract  In  Ufht  of  real  facta 
ia  matter  of  law^Id. 

'  ^9232(4)  (Mont)  Notwithstanding  a  provi- 
sion  in  a  buildinK  contract  that  no  charges  for 
extra  work  or  for  change  of  material  would 
be  allowed  unless  in  writing  and  accepted,  the 
parties  to  such  a  contract  may  make  subse- 
qoent  independent  oral  agreements,  which, 
when  executed,  h&ve  the  effect  of  modifying  the 
o^cinal  contract.— Boberta  t.  Sbmott,  177  P. 

m.  MODmCATIOK    AMD  MEBGEB. 

^237(1)  (Wash.)  Consideration  for  origi- 
nal contract  is  sufficient  to  support  snbaequent 
modification  of  contract— Pacific  Power  St 
Light  Co.  T.  WUte,  177  P.  SIR 
«a»242  (Or.)  Where  contractor  to  haul  wood 
wrote  owners  asking  for  extension  of  80  days' 
time  in  which  to  complete  contract,  wtiich  was 
granted,  there  was  no  new  contract,  but  mere- 
ly axtension  of  time  in  whidi  to  perform  orig- 
inal contract— Johnson  t.  Meyers,  177  P.  6^ 

IT.  BESGIMION  AUD  ABANDOK- 
MBXT. 

«»266(1>  (Ohl.)  A  party  aeeUng  rescinion 
of  a  completed  co'ntract  need  under  Bev.  Laws 
1910,  i  9S6,  only  restore  eTerything  of  value 
received.— Dalton  v.  Hopper,  177  P.  671. 
45»Z73  (Idaho)  A  party  to  a  contract,  the 

grorlsions  of  which  are  not  separable,  cannot 
enefit  by  some  parta  of  it  and  repudiate  oth- 
ers, nor  reaeind  aome  parta  of  it  and  enforce 
others.- Bernard      Fisher,  177  P.  762. 

PBBFOBMAHOE  OB  BBSAGH. 

^=>277(1)  (Cal.A[>p.)  Where  no  term  is  speci- 
fied for  the  doing  of  an  act  other  than  the  pay- 
ment of  money,  a  demand  of  performance  made 
within  a  rcaBonable  time  is  necessary  in  order 
to  put  tie  promisee  in  default.— Tisdale  v. 
Bryant  177  P.  510;  Bryant  v.  Same,  Id.  513. 
^3294  (Or.)  Ontractor  to  haul  some  thou- 
sands of  cords  of  wood  BUbstantially  compiled 
with  his  contract  where  he  hauled  all  the  wood 
except  about  67^  cords.- Jobnaon  v.  Meyers, 
177  P.  631. 

^=^303(5)  (Mont.)  In  an  action  on  a  building 
contract,  defendant  cannot  recoup  for  damages 
for  a  leaky  roof,  where  the  roof  was  construct- 
ed according  to  defendant's  own  apedflcations. 
—Roberta  v.  Sinnott  177  P.  252. 
«=9304(2T  (Cal.)  Where  plaintiff  contracted  to 
drill  well  for  defendant,  and  it  was  discovered 
well  was  not  straight,  and  plaintiff  engaceS  to 
■traightea  it,  and  contract  far  second  well  was 
made,  wherein  it  was  stipulated  pigments 
should  be  suspended  until  completion  of  first 
well,  there  was  do  acceptance  of  first  well  by 
defendant  prior  to  second  contract.— California 
Well  Drilling  Co.  t.  California  Midway  Oil  Co., 
377  P.  849. 

^3322(1)  (Cal.)  In  action  for  price  of  drilling 
oil  well,  contract  having  required  drlUing  to 

Sroducing  sand  or  to  depth  of  3,500  feet,  Dar- 
en was  on  plaintiff  to  show  sand  reached  at 
3,215  feet  was  producing  Band.-^alifomia  Well 
DrUllng  Go.  T.  Califonda  Midway  Oil  Co.,  177 
P.  849. 

TC.  AOTXOMS  FOR  BBEAOH. 

^»328a)  (CftLApp.)  Where  patentee  of  std»> 
merged  lands  contracted  to  have  aea  wall  buflt 
and  fiUing  In  done,  which  should  have  been 
GOfoplataa  tinder  the  contract  in  1911,  otm- 


tractor  could  not  defend  action  for  breach  by 
patentee's  assignee  on  any  ground  that  in  1913 
state,  by  statute,  divested  patentee's  title,  so 
that  he  could  not  convey  half  the  land  in  pay- 
ment— Richmond  Wharf  &  Dock  Co.  v.  Blake, 
177  P.  608. 

^346(11)  (Mont)  If  plaintiff  alleges  sub- 
stantial performance,  or  full  performance  with 
establishmeut  of  substantial  performance  only, 
he  most  prove  expense  of  supplying  omissiDna. 
—Boberta  t.  Sinnott  177  P.  WSt, 

CONTRIBUTION. 

See  liens,  ^22. 

CORPORATIONS. 

See  Aadgnmenta  for  Benefit  of  Creditors,  <S= 
863;  Attorney  and  Client,  ^V2S.  129; 
Banks  and  Banking;  Carriers;  Corporations, 
«»560;  Electricity;  Escrows,  «s9l;  Fer- 
ries, «»32;  rraud,  ^11,  86;  Oas;  Limi- 
tation of  Actions,  ^»100:  Municipal  Cor- 
poratioDa;  Parties,  ^=984;  Railroads;  Re- 
li^ous  Societies,  4=»25;  Replevin,  (S=>22; 
Street  Railroads;  Telegraphs  and  Tele- 
^nea;   Waters  ,  and  Water  Oouraes, 

I.  INCOBPORATIOlt  AKD  OBOAlf- 
ZZATION. 

•=>30(1)  (Wash.)  Where  a  corporation  adopt- 
ed a  contract  between  promotera,  landown- 
ers, and  ooe  having  an  option  on  the  prop- 
erty, whereby  stock  issued  to  tiie  promoters 
and  to  the  holder  of  the  option  was  deposited 
to  secure  cash  payments  to  the  owners,  htld 
that  the  stock  issued  to  the  bolder  <^  the  op- 
tion having  l>een  delivered  to  the  owners  on 
the  corporation's  default,  such  promoters  were 
entiUed  to  recover  against  the  corporation  an 
amount  in  proportion  as  the  amount  paid  by 
delivery  of  thur  stock  bore  to  the  purchase 
price.— WUflon  v.  Mears,  177  P.  816. 
4=930(6)  (Wash.)  Where  a  newly  organixed 
mining  company  defaulted  in  payments  ta 
grantors  who  cimveyed  property  to  the  com- 
pany, and  promotion  stock  issued  to  the  pro- 
moter and  general  manager  aa  well  as  stock 
issued  to  one  having  an  option  on  the  prop- 
erty was  delivered  to  tiie  owner  in  parent, 
Aela,  that  the  promoter  who  had  become  gen- 
eral manager  and  a  director  was  not  individ- 
ually liable  to  the  holder  of  the  option,  on 
the  theory  that  the  corporation  which  was  pri- 
marily bound  to  pay  the  grantors,  was  able 
to  do  so  but  failed  through  the  machinations  of 
the  promoter  and  general  manager.— Wilson  t. 
Mears,  17T  P.  81B. 

IT.  OAPITAI^  8T0OK,  AND  DIVX- 
DXMDS. 
(B)  avbseFiptloB  to  Btoek. 

4=371  (Wash.)  Corporation  having  general 
power  to  borrow  money  and  incur  indebtedness 
was  authorlied  to  issue  preferred  rights,  con- 
stituting neither  capital  stock  nor  an  incum- 
brance on  the  property,  and  merely  acknowl- 
edging indebtedness  asd  agreeing  to  pay  dlvl- 
dendB  and  interest  for  monev  reoeived  and 
bonus  in  addition  thereto.— Biel  v.  Union  Fuel 
&  Ice  Co.,  177  P.  813. 
«=»80(10)  (Wash.)  Purchaser  of  preferred 
rights  of  corporation  affirmed  the  sate  of  such 
rights  alleged  to  have  been  induced  by  fraud- 
ulent reprenentations,  where,  with  knowledge 
of  the  fraudulent  chaira<^er  of  the  representa- 
tions, he  demanded  the  dividends  due  on  such 
righta.— Biel  v.  Union  Fad  &  Ice  Co.,  177  P. 
813. 

^=s>W)(12)  (Wash.)  In  action  to  recover  pur- 
chase price  of  preferred  rights  of  corporation 
because  of  fraudulent  representations  mducing 
purchase,  evidence  as  to  the  financial  condi- 
tion uf  the  corporation  was  admissible,  though 
there  was  no  direct  allegation  of  misrepresen- 
tation as  to  its  condition,  where  misrepresen- 
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tatiouB.  alleged,  favorablr  compared  the  cor- 

8 oration  to  other  corpoTBtions,  snd  infereQ- 
allj  at  least  were  made  to  represent  the 
corporation  to  be  In  better  condition  than  facts 
warranted.— Biel  t.  Union  Fuel  &  Ice  Co.,  177 
P.  813. 

T.  MEMBERS  AHD  STO0KHOZJ>EB8. 

(A)  RlfflitB  Md  Xilabllltlea  mm  to  Cov- 
por»tton. 

«=»I75  (Cal-App.)  Under  Civ.  Code,  S  331,  the 
directors  of  a  corporation  bad  power  tu  assess 
the  stock  for  payment  of  expenses,  conducting 
the  business,  or  paying  debts,  and  a  complaint 
to  annul  an  assessment,  not  alleging  that  it 
was  not  levied  for  any  of  such  purposes,  but 
showing  a  large  Judgment  debt,  is  subject  to  de- 
murrer,—Olenn  V.  California  Trona  Co.,  177  P. 
178. 

«=>I89(2)  (CalApp.)  In  an  action  to  set 
aside  the  sale  and  recover  stock  sold  for  delln- 
qnent  assessments,  invalid  for  irregularity  or 
defect  in  the  sale,  the  plahitiff  must  pay  or 
tender  to  the  corporation  or  party  holding  the 
■tock  the  enm  for  which  the  same  was  sold  in 
view  of  Civ.  Code,  I  347.— Glenn  v.  California 
Trona  Co.,  177  P.  178. 

«»IS9(11)  (CahApp.)  In  an  action  to  annul 
an  assessment  of  corporation  stock,  a  com- 
plaint, alleging  that  the  purpose  of  the  assess- 
ment  was  to  freeze  out  the  plaintiffs,  is  in- 
sufficient to  show  that  the  assessment  is  in- 
valid.—Glenn  V.  Califoinia  Trona  C5a,  177  P. 
178. 

In  an  action  to  annnl  assMsmmts  and  recover 
stock  sold  under  delinquent  assessment,  plain- 
tilf  failed  to  state  a  cause  of  action  by  merely 
alleging  a  previous  tender  of  the  assessments, 
without  offering  in  his  complaint  to  do  equity 
by  payine  the  assessmentH.— Id. 
«=s>  189(12)  (Cal.App.)  The  burden  is  upon  the 
party  attacking  an  assessment  of  corporate 
stock  lo  show  its  invalidity.— Glenn  v.  Califor- 
nia Trona  Co.,  177  P.  178. 

VH.  OOBPORATE  POWEBfl  AHD 
LI&BIUTIES. 

(A)  Bxtcut  «n4   BxeTcl««  of  Powers  la 

Oener«I. 

^3771/2  [New,  vol.  21  Key-No.  Series]. 

(Wash.)  A  corporation,  whi<^  is  no 
more  than  a  broker  soliciting  legal  business 
for  lawyers,  who  are  to  become  principals  in 
the  transaction,  has  no  legal  excuse  for  dcdng 
business  In  the  state. — State  v.  Merchants' 
Protective  Corporation.  177  P.  694. 

A  corporation,  whose  method  of  operation 
Is  to  engage  an  attorney  and  send  solicitors 
about  the  community  to  solicit  memberships  for 
consideration  of  membership  fee,  members  to 
be  defended  in  all  civil  or  criminal  actions 
brought  against  them  in  police  or  justice 
courts  by  the  attorney,  ana  to  receive  free 
legal  advice,  is  engaged  in  the  practice  of 
law.-Id. 

The  practice  of  law  is  not  a  business  that  is 
open  to  a  commercial  corporation. — Id. 

(B)  Rcpr«sentKtloM  of  Corporation  br  Of- 

llcera  and  Agents. 

«=»432a2)  (Wash.)  Evidence  held  to  show 
that  the  party  with  whom  defendants  dealt 
was  plaintiff's  agent.- Pacific  Power  ft  light 
Co.  V.  White,  177  P.  818. 

(D)   Coatntets  and  Indebtedness. 

«»448(2)  (Wash.)  A  contract  between  the 
owners  of  land  which  was  conveyed  to  a  cor- 
poration later  formed,  the  promoters,  and  one 
having  an  option  on  the  property,  which  whs 
adopted  by  the  corporatinn.  neld,  in  event  of 
the  failure  of  the  corporation  to  make  cash 
pnymcnta  to  the  owners  to  entitle  them  to 
absolute  delivery  of  promotion  stock  and  stock 
delivered  to  the  holder  of  the  option,  all  of 
which  was  held  in  escrow  for  tbeir  security. — 
Wilson  T.  Mears,  177  P.  815. 
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vm.  i]Tsoi.vEK<rr  aud  recbxtebs. 

<Ccs^560(4)  (Okl.)  A  receiver,  taking  possession 
of  property,  holds  it  by  same  right  and  title  as 
that  of  corporation  in  receivership,  sobject  to 
all  liens  and  equities  created  by  operation  of 
law,  or  by  act  or  contract  of  corporation,  which 
existed  against  property  at  time  of  his  ^point- 
meat— ^mith  &  B^buah  Macb.  Co.  v.  Hu^'cke. 
177  P.  919. 

«=»564  (Wash.)  Where  a  petition  filed  in  re- 
ceivership set  up  that  the  receivership  waa 
brought  about  by  collusion,  and  was  intended 
to  freeise  out  certain  stockholders  of  the  cor- 
porate defendant,  and  challenged  the  validity  of 
such  proceedings  from  the  beginning,  and  oth- 
er persons  against  whom  petitioner  songht  re- 
lief were  not  properly  made  parties,  held,  that 
the  court  in  its  discretion  might  relegate  pe- 
titioner to  an  independent  action,  instead  of 
entertaining  the  petition  as  against  the  receiv- 
ers alone. — ^Nevin  v.  Pacific  Coast  &  Norway 
Packing  Co.,  177  P.  7a». 

Where,  in  an  action  againat  a  corpwation, 
receivers  were  appoiDtaa,  a  petition  by  a 
stockholder,  filed  three  years  thereafter,  and 
presumably  about  that  length  of  time  following 
the  entry  of  judgment  against  the  corpora- 
tion, ia  too  late,  and  should  not  be  allowed. 


Xn.  FOBEIOM  OOBPORATIOirS. 

<E=>638  (Or.)  UntD  a  foreign  corporation 
comes  within  the  state  to  "do  bnsiness"  as  the 
term  would  be  applied  to  an  instance,  where  it 
permanently  locates  and  actnalW  transacts  its 
business,  the  state  laws  cannot  oave  any  effect 
upon  it. — Dcardorf  t.  Idaho  Mat>  HarrCBter 
Co.,  177  P.  33. 

^642(4)  (Or.)  Mere  solicitation,  within  a 
state,  of  orders  to  be  sent  out  to  home  office 
of  a  foreign  corporation  as  offers  to  be  ac- 
cepted there  or  rejected,  constitutes  Interstate 
commerce  and  does  not  amoont  to  co^rations 
coming  Into  the  state,  so  as  to  sabject  itself 
to  that  jurisdiction.— Deardorf  t.  Idaho  Nat. 
Harvester  Co.,  177  P.  33. 

While  it  la  possible  for  a  foreign  corporation 
to  become  subject  to  jurisdiction  of  Oregon 
coarts,  even  while  transacting  fnterstate  com- 
merce, that  result  Is  not  to  be  predicated  upon 
the  fact  that  an  agent  only  solicited  residents 
to  send  out  of  the  state  an  offer  to  b«  accept- 
ed and  filled  in  another  state.— Id. 
«»642(4^>  (OkL)  A  foreign  corporation  en- 
gaged in  buying  used  automobiles  and  rebulld- 
mg  and  selling  them,  which  contracted  with 
a  resident  to  canvass  for  purchasers  and  for- 
ward orders  to  corporation  at  Pittsburgh  to  be 
filled  by  delivery  f.  0.  b..  was  not  "doing  busi- 
ness" in  the  state,  within  Rev.  Laws  1910,  g 
l.m— Auto  Trading  Co.  v.  Wniiams,  17T  P. 
583 

«=^642(4%)  (Or.)  In  determining  authority 
of  agent  of  foreign  corporation  in  relation 
to  question  whether  corporation  is  doing  busi- 
ness within  the  state,  so  as  to  be  subject  to 
jurisdiction  of  its  courts,  the  agent's  written 
contract  of  appohtment  must  be  taken  as  a 
whole,  and  questi<m  must  turn  upon  the  man- 
ner in  which  he  was  to  car^  out  appointment. 
—Deardorf  t.  Idaho  Nat  Harvester  Co.,  177 
P.  33. 

Contract  between  agent,  engaged  In  soliciting 

business  in  state,  and  defendant  harvester  com- 
pany, a  foreign  corporation,  held  to  give  to 
agent  d(>  authoi-ity  further  than  to  solicit,  etc., 
so  that  defendant  was  not  "doing  business  with- 
in the  state"  and  whs  not  subject  to  Jurisdic- 
tion of  courts  of  state,  under  h.  O.  K  %  HliS, 
as  Rmended  by  Laws  1911,  p.  148.— Id. 
<S=>662  (Wash.)  The  plain  Intent  of  Rem. 
Code  1916,  §  3722,  is  to  make  a  foreign  cor- 

§ oration,  which  has  once  been  authorized  to 
o  business  within  the  state,  subject  to  serv- 
ice in  actions  arising  upon  its  contracts  there- 
in, after  It  has  ceased  to  exist  as  a  corporate 
enti^  under  onr  lociA  laws,  oidy  when  the 
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cause  of  the  action  accrued  prior  to  ila  with- 
drawal from  the  state.— Gernck  &  Gerrick 
Co.  V.  Llewellvu  Iron  Works,  177  P.  692. 
^=»668(1)  <WBBb.)  Where  a  foreisn  corpora- 
tion had  sold  out  its  office  in  the  state,  and 
had  withdrawn,  and,  upon  nonpayment  of  li- 
cense fees,  was  formally  declared  not  to  exist 
as  a  corporate  entity  within  the  state,  un- 
der Rem.  Code  1915,  S  3715,  service  of  sum- 
mons upon  the  secretary  of  state  and  the 
local  agent  who  bad  been  desisnated  under 
sections  3720-3722,  but  who  was  no  lonser 
an  agent,  was  insufficient,  under  section  22d. — 
G«rri€k  &  Gerrick  Go.  T.  Uewellyn  Iron 
Works,  177  P.  fl92. 

«=3668(2)  (Wash.)  The  UaUUtr  of  a  foreiicn 
corporation  to  service  of  summons  beyond  the 
confines  of  its  home  state  rests  wholly  upon 
statute.— Gerrick  &  Gerrick  Go.  t.  Llewellyn 
Iron  Works.  177  P.  692. 

<E=>668(9)  (Wash.)  Service  could  not  be  made 
upon  a  statutory  aitent  deBignnted  under  Rem. 
Code,  1915,  SS  3720-3722,  after  he  severed 
bis  relations  with  the  corporation  and  the  cor- 
poration had  withdrawn  from  tiie  state,  al- 
though the  designation  was  not  formally  re- 
voked.—Gerrick  &  Gerrick  Co.  T.  Uewdlyn 
Iron  Works,  177  P.  692. 

«=>668<13>  (Or.)  SherilTs  retam  of  service  of 
Bommons,  reciting  that  defendant,  foreign  cor- 
poration, was  at  time  of  service  doiiig  business 
within  tne  state,  is  not  conclasivc  upon  the 
conrt  when  called  apon  to  decide  its  own  juris- 
diction.—Deardorf  T.  Idaho  Nat.  Harrester  Co., 
177  P.  88. 

CORROBORATION. 

Bee  Attorney  and  Client,  <3=58. 

COSTS. 

See  DtvOTce,  «3»227. 

TII.  Olf  APPEAI.  OB  EBBOIL  AMB 
OH  WEW  TBIAI.  OR  MOTIOlf 
THEREFOR. 

©=>234  (Wash.)  Appellants  who  succeeded  in 
having  Jndgment  reduced  from  $l,t2Q  to  $500 
on  appeal  are  entitled  to  costs  of  the  appeal. 
— Alexander  v.  Al  G.  Barnes  Amusement  Co., 
m  P.  786. 

COUNTERCUIM. 

See  Set-Off  and  Oonnterclaim. 

COUNTIES. 

See  Appeal  and  Error,  ^:^0;  Carriers,  <s=» 
306:  Ferries.  «=»5,  32,  33;  Habeas  Corpus, 
«s>27;  Intoxicating  Xjqnors,  Jury, 
^363,  120:  Justices  of  the  Peacft.  <®==.".3; 
Levees,  <s»5;  Limitation  of  Actions.  <S='34; 
Municipal  Corporations.  <S=sl,  7,  18:  Offi- 
cers, «==>99.  100,  101;  Pleading,  <S=s4C)9; 
Schools  and  School  Districts,  «e»3&,  39; 
Sheriffs  and  Gonst»ble«b  «aK28:  Oltotion, 
«i=s>537. 

n.  OOVERNICENT  AXD  OITZCSBS. 

<A)  Orarulsmtlon  AnA  Pow«rB  of  Qorern- 
ment  in  Qaneral. 

<8=>23  (Cal.)  Legislative     and  (liscretionary 

Kwer  having  been  conferred  npon  a  county 
ard  of  supervisors  to  purchase  land  for  a 
county  hospital,  the  board's  action  as  to  the 
amount  and  price  and  from  whom  the  land 
was  to  be  purchased  is  not  subject  to  review 
or  control  57  any  court. — Nickerson  v.  San 
Bernardino  County,  177  P.  465. 

Whether,  in  the  exercise  of  legislative  pow- 
ers, a  county  board  of  supervisors  acts  wisely 
or  unwisely,  does  not  concern  the  courts,  and 
they_  cannot  interfere  unless  the  board  is  ex- 
ceeding its  legislative  powers,  or  if  its  judg- 
ment or  discretion  is  beinx  fraudulently  or 
corruptly  exercised.— Id. 


<0  County  Board. 


^=354  (Cal.)  A  resolution  by  a  board  of  coun- 
ty supervisors,  authorized  to  purchase  land 
for  a  county  hospital,  that  a  certain  quantity 
of  land  is  necessary,  cannot  be  attacKed,  in 
a  taxpayer's  suit  to  recover  money  paid  for 
the  land,  by  evidi^nce  of  a  member  of  tne  board 
that  such  quantity  was  unnecessary,— Nicker- 
son V.  San  Bernardino  County,  177  P.  465. 
®=356  (Ariz.)  Having  once  fixed  salary  of  an 
officer  whose  first  term  began  with  admission 
of  Arizona  to  statehood,  the  power  of  Iroard  of 
supervisors  of  defendant  county,  under  Const, 
art  12,  S  4,  was  exhausted,  and  such  salary 
could  be  changed  (mly  by  a  general  law.— Santa 
Ctuz  County  v.  HcKnight,  177  P.  256. 

an  OBoevs  mmA  Av«Bta. 

«=370  (Ariz.)  PlaintiiF,  sheriff  of  defendant 
county,  whose  first  term  began  with  admission 
of  Arisona  to  statehood,  was,  in  view  of  Const, 
art.  22,  {  17,  abolishing  fee  system,  etc..  In- 
ducted into  office  without  any  fixed  salary,  and 
the  power  to  fix  bis  compensation  pending  ac- 
tion of  Ijegislature  was  vested  in  board  of 
aupervisora  of  county.— Santa  Cruz  County  v. 
McKnight,  177  P.  256. 

«=»70  (Ariz.)  It  being  conceded  that  defend- 
ant COUUI7,  from  September  1,  1913,  to  March 
15,  1917,  indusive,  had  property  of  the  equal- 
ized valuation  of  $13,280,059.60,  it  waa  a  coun- 
ty of  the  first  class  for  the  purpose  of  fixinx 
salaries  of  county  officers. — ^Xuma  County  v. 
Hodres,  177  P.  270. 

«=>74(»  (Aril.)  Civ.  Oode  1901,  par.  2610,  fix- 
ing salary  of  treasurer  of  Cochise  county  at 
12,500,  such'  treasurer,  inducted  into  office 
February  14,  1912,  and  serving  uotJl  January 
1,  1916,  paid  until  Mardi  1,  1913,  at  rate  of 
f2,e00  per  annnm,  under  order  of  board  of 
snpervisors  thereafter  at  rate  of  fS.OOO,  as 
provided  by  Salary  Act  of  1912,  cannot  recover 
difference  between  amount  paid  him  after 
March  1,  1918,  and  salary  fixed  tv  board.— 
Hicks  V.  Cochise  Cotmty.  177  P.  28. 
«=»74(3)  (Ariz.)  The  salary  of  the  countr 
treasurer  o£  Cochise  county  was  fixed  by  Civ. 
Code  1901,  par.  2610,  at  ?2,500  a  year  until 
changed  by  general  law,  and  plaintiff,  who  had 
received  a  salary  of  $3,(XH)  a  year  in  accord- 
ance with  Salary  Law  1012,  declared  uncon- 
stitutional, could  not  recover  the  difference  be- 
tween salary  received  and  that  fixed  by  order 
of  supervisors  in  February,  1912,  without  au- 
thorilT  of  law.— Ross  v.  Cochise  County,  177 
P.  931. 

<fc=>75(])  (Ariz.)  Provisions  of  Civ.  Code 
1918,  psr.  2434,  with  reference  to  presentation, 
itemization,  and  verification  of  demands  against 
a  county,  have  no  application  to  demands  for 
salaries  by  county  officers.— Santa  Cms  County 
V.  McKnight,  177  P.  256. 

4=>75(4)  (Ariz.)  In  action  for  sum  claimed  an 
additional  salary  due  plaintiff  as  treasurer  of 
defendant  county,  the  filing  of  a  cross-com- 
plaint by  the  county  as  of  September  1.  1917, 
to  recover  difference  between  salary  paid  un- 
der Salary  Law  1912,  declared  unconstitutioii- 
al,  and  Giv.  Code  1901,  par.  2610,  was  the  in- 
stitution of  a  suit,  and  county  could  not  re- 
cover, in  view  of  Laws  1917,  c.  80,  I  4.— Ross 
V.  Cochise  County,  177  P.  931. 

Laws  1917,  c.  80,  t  4.  barring  suit  for  sal- 
aries paid  count?  or  state  officers  under  Sal- 
ary Law  1912,  declared  unconstitutional,  is 
vaUd.— Id. 

m.  FROFERTT.  OOimgiOTS,  AND 

xjabiutieb; 

(A)  Fnbllc  Bnlldlnss  ud  Other  Property. 

®=»I04  (Cal.)  Where  a  county  board  of  super- 
visors lias  been  authorized  to  purchase  land 
for  hospital  purposes,  the  publication  of  prop- 
er notice  of  intentiui  to  purchase  is  a  ju- 
risdictional prerequisite  to  the  power  of  the 
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board  to  act.— Tnckeraon  r.  San  Bernardioo 

County.  177  P.  465. 

A  notice  of  inteDtioQ  by  eonntjr  superriBOrs 
to  purchase  land  for  boapltal  pnrposea,  part 
of  which  land  waa  held  in  common  by  a  nuB- 
hmnd  and  wife,  mentioniag  tbe  husband's  name 
only  as  the  party  from  whom  the  purchase  was 
to  be  made,  was  not  insufficient  under  Pol. 
Code,  {  4041,  subd.  6,  requiring  the  notice 
to  state  tbe  name  of  the  person  from  whom  tbe 
purchase  is  to  be  made— Id. 

That  a  notice  of  intention,  under  FoL  Code, 
{  4041,  subd.  6,  by  county  supervisors  to 
purchase  land  for  hospital  purposes,  disclosed 
an  intent  to  purchase  from  a  named  person, 
was  not  defecuve,  merely  because  such  person 
bad  died  and  the  property  could  only  b«  pur- 
chased from  his  estate.— Id. 

That  a  notice,  under  Pol.  Code.  |  4041,  subd. 
6,  given  by  county  supervisors  to  purchase 
lands  for  hospital  purposes,  gave  tbe  acreage 
to  be  purchased  and  the  price  per  acre,  was 
not  defective  as  failing  to  state  tbe  price, 
merely  because  the  acreage  waa  to  be  "more 
or  less."- Id. 

Whfere  supervisors  had  made  an  order  di- 
recting payment  to  be  made  for  land  purchas- 
ed for  hospital  purposes,  a  taxpayer  cannot 
raiae  the  point  that  Pol.  Oode,  H  4074.  4076. 
and  4076,  requiring  all  claims  agamst  tbe  coun- 
ty to  be  presented  to  tbe  board  for  allowance, 
had  not  oeen  complied  with;  neither  be  nor 
any  otber  taxpayer  having  been  injured.— Id. 

(B)  Contracts. 

^124(1)  (Okl.)  Where  the  conUact  of  the 
board  of  county  commissioners  of  county  re- 
lating to  sale  of  funding  bonds  waa  ultra  vires, 
and  contrary  to  public  policy  and  void,  no  ac- 
tion could  be  maintained  thereon,  either  against 
county  or  members  of  its  board  of  county  com- 
missioners aa  individuals. — Honnold  v.  Board  of 
Com'rs  of  Carter  County.  177  P.  71. 

IV.  FIBOAZ,  ItANAjBEMEKT.  FUBUO 
DEBT,  STOUBmBS,  AHD 
TAXATIOX. 

«=»I82  (OU.)  Flnintiri  proposiUoB  to  take 
county's  iodebtednesa  by  laanance  of  funding 
bonds,  and  to  pay  par  for  such  bonds,  and  to 
reduce  claims  against  county  to  judgment,  duly 
accepted  by  board  of  coun^  commissionera,  and 
boanl's  later  resolution,  under  which  plaintiff 
and  commissioners  acted  with  full  knowledge, 
when  considered  together,  formed  contract  be- 
tween tbe  parties.— Honnold  v.  Board  of  Oarn'ri 
of  Carter  County,  177  P.  71. 

SecUons  362,  366,  Rev.  Laws  1010,  entitled 
"Moniclpsl  Funding  Bonds,"  conferred  no  au- 
thority on  board  of  county  commisf^ionera  of 
county  to  sell  its  funding  bonds,  either  at  a 
public  or  private  sale,  by  contract  or  other- 
wise.— Id. 

Under  Rev.  Laws  1910,  81  8^.  866,  relating 
to  munidpal  funding  bonds,  contract  of  bosrd 
of  county  commissioners  of  county  for  sale  of 
fundiag  bonds  was  ultra  vires,  in  violation  of 
tbe  mandatory  provisions  of  those  sections, 
and  absolutely  void.— Id. 

In  view  of  Rev.  Laws  1910,  |  1SS4,  relating 
to  duties  of  county  attorney,  a  written  contract 
between  a  county' and  an  individual  for  sale  of 
funding  bonds  is  void,  where  the  contract  calls 
for  services  from  individual  which  it  waa  the 
duty  of  county  attorney  to  perform,  whereby 
the  bonds  were  sold  cheaper.— Id. 

Time  was  not  intended  to  be  of  the  essence 
of  this  contract.— Id. 

V.  CLAIMS  AGAINST  OOUNTT. 

«=>200  (Ariz.)  Civ.  Code  1913,  par.  2439,  pro- 
viding that  claims  against  a  coonty  must  be 
presented  to  the  board  of  supervisors  within 
six  months,  has  no  application  to  salary  claims , 
or  claims  for  balance  of  salary.— Santa  Cruz  i 
County  V.  McKnight,  177  P.  2S6.  J 


4^204(1)  (Aria.)  The  board  of  aaperrisors  of 
county  acta  purely  in  a  ministerial  capadtv  io 
passing  upon  claims  for  salaries  fixed  by  law; 
and,  nnce  It  is  not  a  "court,"  the  filing  of  a 
claim  for  aala^  is  not  tbe  "bitnginc  of  a  auit." 
— Sante  On»  County  t.  McKni^t,  177  P.  266. 

VL  ACTIONS. 

^»2I6  (Ariz.)  Plaintiffs  claim  for  the  differ- 
ence between  his  lawful  salary  as  sheriff  and 
that  allowed  bim  under  Salary  Law  of  1912  (Civ. 
Code  1013,  pars.  3220-3241).  aabsequently  held 
unconstitutional,  would  not  come  within  para- 
graph 2439,  Civ.  Code  1913,  barring  suit  Within 
6  modtbs;  such  difference  never  having  been 
presented  in  the  form  of  claim,  and  never  pasa- 
^  ^G°'~^^^  ^'^^  County  v.  McKnight.  177 

COURTS. 

See  Adoption,  ^7.  10,  12.  13;  Appeal  and 
Error,  «»20,  22;  Certiorari,  4=»17;  Con- 
stitutional Law,  «S9G2;  Contempt:  Coun- 
ties, «=>2a;  Criminal  Iaw.  «a»86-i01,  670. 
1033;  Divorce,  4»249:  Guardian  and  ward, 
4=»158;  Habeas  Corpus.  ®=»60;  Indians. 
^15:  Judgment.  «=»470,  813,  829-  Justic- 
ea  of  tite  Peace ;  Mandamus,  €=39,  73 ;  Mu- 
nicipal Corporations.  «=b18,  633;  Process, 
^lOS;   Prohibition;   War,  «=»32. 

I.  NATUHE,  EXTENT,  AMB  EXERCISE 
OF  JTTBISDIOTIOH  IN  OENERAI.. 

4=»8  (Or.)  The  laws  of  a  state  have  no  extra- 
territorial effect— Deardorf  t.  Idaho  Nat.  Har- 
vester Co.,  177  P.  38. 

«=»39  (Wssh.)  Where  Supreme  Court  baa  no 
jurisdiction  to  entertain  mandamus  proceedings. 
It  'will  decline  jurisdiction  of  its  own  motion, 
though  jurisdiction  waa  not  challenged  by  coun- 
sel resisting  relator's  application.— State  t. 
Superior  Court  of  Clariie  County,  177  P.  679. 

n.  E8TABX.ISHMENT.  OBOANIZA- 
TION,  AND  PBOCEPPBB  IN 
OENEBAL. 
(C)  Roles  of  Conrt  and  Condnet  at  Bui- 

«=»78  (Cal.)  In  the  absence  of  statute  or 
where  tbe  statute  is  Inadequate,  a  constitution- 
al court,  by  virtue  of  its  inherent  power,  may 
itself  prescribe  appropriate  pnMsion  for  ac- 
quiring jurisdiction  and  adopt  the  procedure  ttt 
be  followed.— Ex  parte  Garner,  177  P.  102. 


<D)    Bnlca    ot    Dvolalon,  A<ia«lv«tloaB. 
OpflBloMB,  and  Roeorda. 

^92  (Cal.)  That  the  validity  and  binding 
force  of  a  statute  bas  been  long  acquiesced  in 
and  recognized  by  dicta  in  judicial  decisions 
furnish  an  almost  Irresistible  reason  for  not 
overturning  it. — Ex  parte  Gamer,  177  P.  162. 
®=397(5)  (Cal.)  Dedsions  of  federal  courts  of 
last  rpsort  construing  and  appl>-ine  Rev.  St.  V. 
S.  I  766  (U.  S.  Como.  St  |  1292).  providing 
that,  pending  habeas  corpus  proceedings  in  fed- 
eral court,  any  proceeding  in  any  state  coart 
against  prisoner  for  any  matter  heard  and  de- 
termined under  habeas  oon>us  writ  shall  be  void, 
will  be  deemed  controlling  by  tbe  Supreme  Court 
in  action  involving  appucabilil?  of  such  stat- 
utes.—Ex  parte  McCready,  177  P.  459. 

IT.  COURTS  OF  LIMITED  OB  INFE- 
BIOR  JURISDICTION. 

«=»I90{^>  (Utah)  Under  Comp.  Uws  1907,  » 
686x10,  giving  court  jurisdiction  up  to 
$r>00,  and  section  686x17,  as  amended  by  Laws 
1909,  e.  87,  giving  appeal  from  judgment  of 
city  court  with  like  effect  as  from  justice 
court,  where  real  estate  agent  sued  in  city 
court  for  $100  commlnrion,  and  on  appeal  to 
the  district  court  defendant  crosa-coinplained 
for  secret  profits  of  $600,  and  th^  went  lo 
trial,  resultmg  in  final  jndgoieut,  pltuitlfl  cooM 
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not  on  apixai  quevtion  jurisdiction  of  dlrtribt 
coart,  since  city  court  bad  jurisdiction  of  ao- 
tion  at  commenced,  while  district  court  had 
jorisdiction  botli  of  action  as  commenced  and 
of  counterclaim,  and  by  goins  to  trial,  oaeation 
of  jurisdiction  was  waived.~Bnrt  A  Oulqafait 
Co.  V.  Marks,  177  P.  224. 


V.  OOUBTS  OF  PROBATE  JUBUDIO- 

TIOM. 

4=»20l  (Wash.)  In  the  settlement  of  an  estate, 
a  cimtroversy  between  daimants  of  a  share 
thneof,  me  claiming  by  Hsignment  from  an 
bdr,  the  other  tbroofh  a  deed  issued  subsequent 
to  a  sale  on  execution  under  a  judgment  against 
such  heir,  is  a  controrersy  foreign  to  the  settle- 
ment of  the  estate  and  cannot  be  litigated 
therein.— In  re  Decker's  Estate.  177  P.  718. 
«»202(6)  (Okl.)  In  probate  matters,  where  ap- 
peal is  taken  from  county  conrt  to  district 
court,  on  questions  of  fact,  or  on  questions  of 
both  law  and  fact,  the  trial  In  district  conrt 
must  be  de  novo,  as  proWded  by  R«v.  Laws 
1010.  S  6515,  and  be  conducted  as  if  the  case 
had  lawfully  originated  in  that  court,— Tilman 
T.  Tilman,  177  P.  J558. 

The  district  conrt,  on  appeal  from  county 
court  in  probate  matters,  has  general  power  to 
decide  the  questions  of  fact  which  the  county 
court  had,  and  in  its  discretion  may  order  a 
jury  trial  of  any  or  all  material  questions  ol 
fact,  which  order  must  plainly  and  distinctly 
state  the  question  to  be  tried.— Id. 

VI.  COURTS  OF  APPEIXATE  J'JRIS- 

DICTIOH. 

(A)  OroBuds  of  Jarladletlon  iu  General. 

«=>207(4)  (Wash.)  The  Supreme  Conrt,  in  T)ew 
of  Const,  art.  4,  |  4,  defining  its  an>el]ate  ju- 
risdicticm,  has  no  jurisdiction  to  issue  writ  of 
mandamus  to  compel  superior  court  to  dismiss 
a  law  action  for  recovery  of  money  alone  where 
amount  sought  to  be  recovered  is  only  $126; 
such  action  being  one  in  which  it  has  no  ap- 
pellate jurisdiction.— State  v.  Superior  Court 
of  Clarkf  County,  177  P.  67». 
<=9207(&)  (CaLApp.)  District  Conrt  of  Ap- 
peal has  no  jorisdiction  in  the  first  Instance 
of  a  petition  for  writ  of  prohibition  directed 
against  a  jndge  of  the  superior  court,  where 
It  pertains  to  a  probate  proceeding  in  whidi  it 
would  not  have  original  appellate  jurisdiction 
if  an  appeal  were  to  be  taken  from  any  actlw 
therein.— In  re  Tuner's  Bstate,  177  P.  864. 

COURTS-MARTIAL. 

See  War,  ^32. 

COVENANTS. 

See  Deeds,  ^>121:  Idndlord  and  Tenant,  ^> 
208:  Mines  and  Minerals,  4=s>7S;  Mortipaaes, 
4=»284:  Tenancy  in  Common,  4»41;  Ven- 
dor and  Purchaser,  «=3231. 

Z.  BEQUXSTTES  AND  VAUDITT. 
(B)  Implied  COTeaaatB. 

€=920  (Cal.App.)  The  mere  fact  that  a  land- 
owner made  and  filed  a  map  showing  different 
HubdivisionB  and  sold  lots  in  conformity  there- 
with does  not  by  implication  raim  a  covenant 
in  faw  of  puruiasers  which  will  prevent  the 
landowner  from  disposing  of  the  unsold  pot^ 
tion  of  his  lots  singly  or  in  bulk,  or  by  imb- 
divisions  into  smaller  parcds;  this  being  par* 
ticularly  true  where  tlM  map  itself  showed  the 
lota  to  be  irrncular  in  aise^FarqaharBon  t. 
Scoble.  177  P.  810. 

Where  a  landowner  who  platted  premise  for 
an  exclusive  residential  subdivision  incorporat- 
ed in  deeds  i^de-line  restrictSmiB.  but  sat^ 
restrictions  were  varied  and  there  was  no  gen- 
eral scheme,  it  appearing  that  when  fixed  they 
were  subject  to  change  by  agreement  by  con- 
tigaous  or  obnttiiv  ovmera*  had,  tbat  there  was 


no  restrictive  coveoant  that  purchasers  could 
enforce  and  require  the  owner  to  Incorporate  in 
its  deeds  to  unsold  portions. — Id. 

m.  PEBFOBBCAHOB  OB  BREACH. 

«=»06(1)  (CaL)  A  covenant  against  "incum- 
brances" meant  those  incumbrances  defined  by 
CIt.  Code,  1 1114,  and  could  not  have  had  refer- 
ence to  an  existing  and  obvious  levee  ctHistruct- 
ed  across  the  land  and  owned  by  a  levee  district. 
— Jaques  v.  Tomb,  177  P.  280. 
«=>d6(6)  (CaL)  An  assessment  which  did  not 
exist  when  land  was  conveyed  was  not  an  'in* 
cumbrance"  within  a  covenant  against  Incum- 
brances.—Jaques  V.  Tomb.  177  P.  280. 

CRIMINAL  LAW. 

See  Assault  and  liattery,  C^l^y-lOO;  Attor- 
ney and  Client.  <S=^4.'^:  Burglary;  Conatitu- 
tioiial  Law,  <S=t^;  Contempt,  «=»3,  8,  », 
40,  54,  (iO.  72:  Embezzlement;  False  Pre- 
tenses; Fish,  ^=>15;  Forgery;  Habeas  Cor- 
pus, ^369;  Homicide;  Indictment  and  In- 
formation; Infanta,  ©==20;  Insurrection; 
Intoxicating  Liquors,  «=>216,  253;  Jury,  ^» 
10,  f>7;  Larceny;  Municipal  Corporations, 
^=>(j?,Z;  OhBtructing  .Juatico;  PBd<nT! 
Bnpe,  ®=»40-r»4;  Seduction,  4s»S7-B0; 
War,  «=s)32;  Witnessea. 

XT.  JtTBEKDIOnOiK. 

«=3e6  (Okl.)  The  Supreme  Court  is  not  a 
criminal  tribunaL— In  re  Sitton,  177  P.  S6S.  , 
4=»93  (Colo.)  Jnvenile  court  has  no  jnrisdic* 
tion  of  prosecution  of  an  adult  for  rape,  such 
crime  not  being  specified  in  Laws  1907,  p.  324, 
prescribing  court's  jurisdiction,  and  being  a 
substantive  offense  nnder  a  atatute  which  nas 
no  relation  to  the  care  and  protection  of  minors. 
— Er  parte  Songer.  177  P.  141. 
^tOI(8)  <OU.Cr.App.)  Laws  1910-11,  c.  121, 
aathorises  the  transfer,  on  application  of  the 
county  attorney,  of  a  criminal  cause  from  su- 
perior court  to  district  court  of  the  county  in 
which  it  is  puidittg,  when  its  snhjeet-matter  is 
within  distiict  court's  jurisdicCiMi^— Terrell  t. 
State,  177  P.  125. 

T.  TENUE. 
(A)  Place  of  Brladnv  Pros eent Ion. 

«=9l08(l)  Prosecution  under  Code  1915, 

I  15M,  for  criminal  false  pretenses,  must  be 
had  in  county,  district,  or  state  where  offense 
was  consummated  by  obtaining  the  property, 
though  inducin|(  pretense  was  made  elsewhere, 
and  consummation  was  effected  through  an  in- 
nocent agent,  without  the  personal  presence  of 
principal.— State  v.  Fa^rd,  177  P.  748. 

A  crime  must  be  prosecuted  in  the  jurisdictioQ 
where  it  is  committed. — Id. 
«=»I09  (N.M.)  Prosecution  under  Code  1915,  I 
1551,  for  criminal  false  pretenses,  must  be  baa 
in  county,  district,  or  state  where  offense  was 
consummated  by  obtaining  the  property,  though 
consummation  was  effected  through  an  Innocent 
agent  without  the  personal  presence  of  princi- 
pal.—State  V.  Faggard,  177  P.  748. 

Tn.  FOBBfEB  JEOPABDT. 

«=3l63  (Utah)  AcQoittal  of  defendant  in  a 
prosecution  for  having  liquors  unlawfully  in  his 
possession  under  Laws  1917,  c.  2,  had  no  bear- 
mg  in  a  subsequent  action  by  the  state  under 
such  act  loolcing  only  to  the  destruction  of  the 
liquor.— State  v.  Certain  Intoxicating  Ijiquora, 
177  P.  235. 

Vtn.  PBEIiIMIlTABT  COMPLAINT,  AF- 
FIDATIT.  WABBANT,  EXAMI- 
KATIOH,  COMMXTMEirT.  ANE 
SUMIIABT  TBIAL. 

«s>236  (OkI.Cr.AnK)  The  law  not  designating 
who  may  tate  in  shorthand  the  evidence  ctf  a 
witness  at  an  examining  trial,  any  stenographer 
may  do  so.— Davia  t.  State*  177  P.  ^1,  62o. 
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X.  BVIDEMOE. 


(A)  Jndl«lat    Notice*  ProDmpttOBa, 
B«vd«m  ot  Pro»C> 

«=>322  (Ofcl.Cr.^.)  Without  evidence  to  the 

contrary,  a  transcnpt  of  teatimony  taken  at  an 
examining  trial,  ana  filed  in  district  court,  must 
be  presamed  to  have  been  Sled  b;  examining 
raa^strate,  as  provided  by  Comp.  Lawa  1909, 
1  6623  <Rev.  I«ws  1910,  |  5674).  as  amended 
by  Laws  1913,  c.  68.— Davis  v.  State,  1T7  P. 
^1.  625. 

4=9323  (Colo.)  When  a  month  is  referred  to 
by  witness.  It  will  be  nnderstood  to  be  of  the 
current  year,  unless  from  the  connection  it  ia 
apparent  that  another  is  intended.— Myera  v. 
People,  177  P.  146. 

(C)  other  Offenaea  and  Ch«vaeter  of  A«- 

eaaed. 

9=»37l(2)  (Colo.)  In  a  prosecution  for  larceny 
of  a  bicycle,  evidence  that  the  frames  of  other 
bicycles  which  bad  been  stolen  about  the  same 
time  from  others  were  found  in  defendant's  pos- 
session at  the  time  that  the  frame  of  the  bi- 
cycle in  question  was  found  was  admissible  an 
sbowinc  a  system,  motire,  or  intent.— Myeri  T. 
People.  177  P.  145. 

^»37l(12)  (Colo.)  In  a  prosecution  for  larceny 
of  a  bicycle,  evidence  that  the  frames  of  other 
bicycles  which  had  been  stolen  about  the  same 
time  from  others  were  found  ia  defendant'a  pos- 
session  at  the  time  that  the  frame  of  the  hi- 
eycle  in  question  was  found  was  admissible  as 
showing  motive.— Myers  v.  People,  177  P.  146. 
^=»372(2)  (Or.)  In  prosecution  under  Laws 
1917,  p.  46,  1 1,  amending  section  6,  Laws  1816, 
p.  151,  for  unlawful  sale  of  bitoxicantB,  evidence 
of  other  like  sales  were  admissible  in  view  of 
jM.vra  1915,  p.  169,  i  89,  to  show  character  of 
buainess  done  by  accused,  etc. — State  t.  Bn- 
sick,  177  P.  64. 

4»372(6)  (Colo.)  In  a  prosecution  for  larceny 
of  a  bicycle,  evidence  that  the  frames  of  other 
bicycles  which  had  been  stolen  about  the  same 
time  from  others  were  found  in  defendant's  pos- 
session at  the  time  that  the  frame  of  the  bi- 
cycle in  question  was  found  was  admissible,  as 
showing  a  system.— Myers  v.  People,  177  P. 
146. 

(D)  HaterlMlltF  «t>d  Compctener  1»  Gen- 

eral. 

«s»390  (Okl.Cr.App^  In  trial  for  perjury,  a 
refusal  to  permit  defendant  to  testify  as  to  his 
Intent  to  swear  falsely  as  to  the  facts  sworn 
to  by  him,  upon  which  cbarce  was  based,  was 
reversible  error.— Mathes  v.  State,  177  P,  120. 

CB)  Beat  mm*  S««OHdmvr  Md  DeaMMatra- 
tivo  BTldcaeo* 

€fc=>400(8)  (CaLApp.)  The  testimony  of  the 
bank's  credit  remittance  man  that  toe  defend- 
ant had  only  the  one  account,  which  was  intro- 
duced in  evidence,  and  bad  no  credit  with  the 
bank  at  the  time  he  drew  the  check,  was  with- 
in the  exception  to  the  hearsay  rule  that  re- 
sults of  voluminous  facts  or  of  the  examination 
of  many  books  and  papers,  which  could  not  be 
conveniently  made  In  court,  may  be  proved  by 
the  person  who  made  the  examination,  as  pro- 
vided in  Code  Civ.  Proc.  I  1855,  subd.  5.— Peo- 
ple r.  KawBno,  177  P.  174. 

(F)  Admlaaloaa,  Deelaratloaa,  aad  He»r> 
mmr. 

C=>406(6)  (Cfll.App.)  In  prosecution  for  lewd 
conduct  with  a  child,  testimony  of  witness  aa 
to  conversation  between  her  and  defendant  and 
defendant's  wife,  on  afternoon  of  day  ofTeDse 
was  alleged  to  have  been  committed,  held 
admissible,  conversation  and  circumstances 
amounting  to  tacit  admission  by  defendant  of 
facts  tending  to  connect  him  with  the  crime 
charged.— People  v.  Hartwell,  177  P.  885. 
^=>4I9,  420(1}  (WashJ  In  a  prosccuticm  under 
Uem.  &  Bal.  Code,  f  2i>63,  where  it  was  charfced 
that  defendant,  as  a  member  of  the  Industrial 


Worfceta  ot  the  World,  wu  cnflty  at  criminal 
anardiy,  held  that  evidence  that  monben  of  n 
mediation  CMnmiasioB,  an  unofficial  organisa- 
tion app<dnted  hy  the  president  to  investigate 
labor  unrest,  reported  that  the  lodostrial  Work- 
ers ol  the  Wodd  was  not  an  anarchical  organ- 
ization was  inadmissible,  being  faeazsay. — State 
V.  Lowery,  177  P.  356. 

(G)  Acta  and  Declarations  of  Conaplratora 

and  Codefendanta. 

^»423(3)  (Wash.)  In  a  prosecution  under  Hem. 
&  Bal.  Code,  §  2563,  denouncing  criminal  an- 
archy, where  it  was  chamd  that  defendant,  as 
a  member  of  Industrial  Workers  of  the  World, 
sought  to  overthrow  government,  written  propa- 
ganda issued  by  that  organiaatlM,  inflammatory 
hi  diaracter.  and  some  of  urtiich  was  taken 
from  defendant's  perstHi.  was  admissible;  there 
being  evidence  tliat  defendant  was  not  only  as- 
sociated with,  but  a  member  of,  the  msanisa- 
tion.— State  v.  Lowery,  177  P.  355. 

In  a  prosecution  under  Bern.  &  Bal.  Code,  | 
2663,  wnere  it  was  charged  that  defendant,  as 
a  member  of  the  Industrial  Workers  of  the 
World,  was  guilty  of  the  offense  of  criminal 
anardiy  in  attempting  to  overthrow  organised 
government,  heU  that  inflammatMT  literature 
issued  by  such  organisation  was  admissible  on 
the  theory  that  statements  therein  were  dec- 
laratlmia  of  his  coconspirators,  made  In  fnilfaer- 
ance  of  an  unlawful  purpose.— Id. 

(H)  Doonmentary  E-rldenoe  and  BxelwatM 

of  Parol  BTldence  Thevebr. 

«=s>430  (Idaho)  Under  Rev.  Codes,  |  6977,  subd. 
6,  a  municipal  ordinance  may  be  proved  by 
a,qertified  copy  thereof,  and  a  CMtiflcate,  signed 
by  a  person  assuming  to  act  in  bis  official  ca- 
IMcity,  is  prima  fade  evidence  of  the  genuine- 
ness of  the  ordinance,  entittii^  it  to  be  admitted 
without  proof.— State  v.  Dawe,  177  P.  393, 

When  under  Bev.  Codes,  |  6977,  subd.  5,  an 
ordinance  has  been  duly  oernfied  by  the  pn^r 
custodian  thereof,  its  admissibUity  Is  not  dis- 
turbed by  the  lapse  of  time  or  by  the  passing 
out  ot  office  of  such  person  and  appointment 
of  a  new  ciintodian. — Id. 

$s>442  (CalApp.)  In  prosecution  for  lewd 
conduct  with  a  child,  letter  purporting  to  have 
been  written  by  defendant  to  parents  of  pros- 
ecuting witness,  whose  contents,  in  connection 
with  circumstances  of  writing  and  delivery, 
were  construable  as  admission  of  guilt,  Aeld  ad- 
missible despite  absence  of  proof  that  body  of 
letter  was  m  defendant's  handwriting,  where 
it  was  proved  that  the  ainiatore  was  defend- 
ant's, and  that  he  delivereo  letter  to  hla  wife  to 
be  given  to  the  addressee.— Pe<vle  t.  Hartwell, 
177  P.  885. 

«=»444  (Idaho)  I'nder  Bev.  Codes,  |  5977,  sub«l. 
6,  a  municipal  ordinance  may  be  proved  by  a 
certified  copy  thereof  and  a  certificate  blgned  by 
a  person  assuming  to  act  in  bis  official  capacity 
is  prima  facie  evidence  of  the  genuineneas  of  the 
ordinance  entitling  it  to  be  admitted  without 
pro<^.— State  v.  Dawe,  177  P.  803. 

<I)  opinion  BTldenoe. 

€=3458  (Wash.)  A  knowledge  of  the  handwrit- 
ing of  another  may  be  shown  by  mie  who  is 
familiar  with  it  in  tiie  usual  and  ordinary  course 
ot  trade  or  business  or  social  relationships. — 
State  V.  Mcfluff,  177  P.  316. 
«=s»48S(l)  (Cal.)  While  hypothetical  qnestioo 
roust  be  baised  upon  facts  daimed  to  be  shown 
by  evidence,  it  need  not  embrace  all  the  evi- 
dence, may  be  addressed  to  any  reasonable  the- 
ory taken  by  counsel,  and  counsd  may  frame 
qnoetion  to  accord  with  his  theory  and  to  dlsre- 
eard  facts  which  he  believee  to  have  no  material 
bearing.— I'eople  v.  Denmaa,  177  P.  461. 
«=»4g5(l)  (Okl.Cr.App.)  EicJusion  of  answers 
to  hypothetical  questions  propounded  to  expm 
witnesses,  not  including  aU  of  the  material  tes- 
timony, ot  including  matMra  not  la  tha  teatl* 
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mony  in  the  case,  wu  proper.— rDarls  v.  State, 

m  P.  621,  625. 

i>..i'  tasg)-  (Cal.)  In  proaecvtion  for  miuder. 
where  defenM  was  inBantty,  district  attorney 
eontd  properly  state  hypothetical  qnestlon  to 
medical  witness,  based  upon  facts  griven  In  tes- 
tiraooy  bat  omhtins  certain  defensive  facts, 
though  the  toBtimony  in  ngard  thereto  was  not 
contradicted —People  v.  Denman,  177  P.  461. 
«=»48l  (1)  (Wash.)  An  opinitm  as  to  handwrit- 
ing may  not  be  expressed,  where  it  is  based  on 
a  comparison,  unless  the  standard  of  compari- 
Boa  is  proven  by  direct  and  positive  efidmec.— 
State  T.  McGnfl.  177  P.  316. 

In  B  forgery  prosecution,  testimcmy  by  a  bank 
cashier  that  toe  forged  signatnTe  was  In  the 
handwriting  of  defendant  was  not  admissible, 
where  based  merdy  on'  compartetm  witii  a  siff- 
natnre  card ;  he  haTlns  never  seen  defendant 
write  his  name,  cashed  diedcs  for  Um,  nor 
examined  an  admitted  or  authenticated  signa- 
ture.—Id. 

(J)  T««tlBUkM7  9t  AeoanpUoes  uA  C*Ae- 
tondants. 

•s9507(4)  (Or.)  One  onployed  to  make  pur- 
chase of  Intoxicants  for  purpose  of  appearing 
as  witness  agaiDit  defendant  was  not  an  "ao- 
compUce."  within  L.  O.  L.  U  1540,  2370,  so  that 
c<atTicti<Hi  coald  be  had  on  his  uncwrrolKH^ed 
tastimony;  the  crime  being  tiM  sale  and  not 
the  purchase.— State  v.  Buaick,  177  P.  64. 

(L)  BvMeue  at  Prellmtnarr  Bumlttatlow 

or  Kt  Former  Trial. 

^s>544  (Okl.Cr.App.)  Where  a  witness  was 
examined  and  cross-examined  by  ddendant  at 
prelimiaary  examinatirai  and  at  a  subsequent 
mistrial,  but  was  absent  at  final  trial  and  with- 
out the  court's  juriB<flctloD.  the  state,  upon  a 
proper  predicate  laid,  might  introduce  such 
witness*  testimony  at  preliminary  trial. — Davis 
V.  State  177  P.  625. 

4^547(3)  (Cal.)  Where  accused,  after  warning 
by  magistrate  at  hi%  preliminary  bearing  that 
he  might  make  a  statement,  but  that  It  might 
be  used  against  him  at  trial,  made  a  free,  vol- 
untary statement,  taken  down  as  required  by 
Pen.  Code,  §  869.  a  witness  present  at  hearing 
might  testify  as  to  such  statements,  against  ob- 
jection that  record  wa.s  the  best  evidence. — Peo- 
ple V.  Shortridgp.  177  P.  458. 
«=>547(4)  (Okl.Cr.App.)  The  law  not  desienat- 
ing  who  may  take  in  shorthand  the  evidence 
of  a  witness  at  an  examining  trial,  any  ste- 
nographer may  do  so,  and  a  transcript  of  such 
eridtmce,  not  signed  by  the  witness,  upon  a 
proper  predicate  might  tw  admitted  in  evidence. 
—Davis  V.  State,  177  P.  621, 625. 

<H)  WelKbt  md  Sainolencr. 

®»560  (Mont.)  In  a  criminal  prosecution,  sus- 
picion, however  well  founded,  does  not  justify 
conviction,  but,  in  view  of  Rev.  Codes,  i  8028, 
requiring  proof  beyond  reasonable  doubt,  crim- 
inatory drcumstancea  must  be  consfstent  with 
each  other  and  exclude  any  other  rational  hy- 
pothesis than  that  of  guilt.— State  t.  Brower, 
177  P.  241. 

XX.  mcE  OF  TBiAi.  AND  oonTiir* 

UAKCE. 

^3576(2)  (Or.)  Indictment  retomed  In  Sep- 
tember will  not  be  dismissed  for  failure  to  set 
case  for  trial  during  October  term,  to  which  it 
had  been  postponed  on  oral  stipulation,  due 
to  congested  condition  of  docket.— State  v.  Bert- 
schinger,  177  P.  63. 

i&=>576(ll)  (Or.)  Indictment  returned  in  Sep- 
tember will  not  be  dismissed  for  failure  to  set 
case  for  trial  during  October  term,  to  which  it 
had  been  postponed  on  oral  stipulation,  due  to 
congested  condition  of  docket;  and  where  mo- 
tiim  to  diamiaa  was  not  filed  tmtil  accused  bad 
xeceived  notice  that  trial  was  set  for  December, 
and  there  was  no  showing  that  he  was  unpre- 
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parA  because  of  aheenoe  of  witttem,  of  wbe 
witness  was,  whether  he  was  out  of  Jurisdic- 
tion, and  what  he  would  testify. — State  v.  Bert- 
achinger,  177  P.  63. 

^596(1)  (Okl.Cr.App.)  Criminal  Court  of 
Appeals  will  not  interfere  with  order  of  over- 
rulmg  a  motion  for  a  continuance  on  ground  of 
absent  material  witnesees,  where  record  dis- 
closes that  their  testimoDV  would  be  enmu- 
lative.—Cope  v.  State,  177  P.  920. 
^=>5gS(S)  (Wash.)  Refusal  to  continue  case 
because  of  absence  of  witness,  whose  testi- 
mony was  intended  to  impeach  prospective  wit- 
ness for  state,  was  not  error,  where  such 
state's  witness  was  not  called,  so  that  facts 
sought  to  be  established  by  absent  witness  be- 
came irrelevant- State  v.  Grant,  177  P.  784. 
<8=>599  (Wash.)  In  a  prosecution  for  statutory 
rape,  where  prosecutrix  and  her  mother  denio<I 
that  the  girl  had  previously  been  taken  to  a 
physidan  on  the  representation  that  she  had 
been  raped,  and  defendant  asked  for  a  continu- 
ance, claiming  surprise  at  such  denials,  and  stat- 
ed for  that  reason  that  no  attempt  had  been 
made  to  get  the  physician  to  testii^,  held,  that 
an  application  for  a  continuance  was  properly 
denied ;  it  Dot  appearing  tiiat  the  presence  of 
the  witness,  who  was  in  a  foreign  state,  could 
be  had  in  reasonable  time  to  testify.— fitate  v. 
Argcnderi,  177  P.  690. 

XH.  TBIAI.. 

(A)  Preliminary  Pvoceedlava* 

«e»628r7)  (Wash.)  The  names  of  witnesses  used 
by  the  state  in  rebuttal  need  not  be  indorsed 
on  the  informatitHi,  and  such  witnesses  were 
propwl;^^g!nnitted  to  testify.— State  v.  Lowery, 

(B)  C<mra«  snd  CoMdnot  «f  Trial  in  Qea- 
eral. 

if!=»636(7)  (Colo.)  Court's  remarks  to  Jury, 
after  20-hour  deliberation  without  reaching  de< 
cision,  tn  absence  of  defendants  connsel,  were 
not  prejudicial,  where  remarks  merely  urged 
agreement  and  in  no  manner  related  to  matters 
to  be  considered  by  jury  In  reaching  verdict.— 
Sevilla  V.  People,  177  P,  186. 
9=9656(4)  (Mont)  In  prosecution  for  rape, 
trial  conrt  erred  in  Inadvertently  misstating  to 
jury  that  prosecutrix  and  h«r  sister  had  tes- 
tified absolntely  In  one  way  on  a  material  point 
of  fact;  <9potite  inference  from  thdr  testi- 
mony being  open  to  Jury.— State  t.  Tate,  177  P. 
24S. 

(C)  Reception  of  EWdenoe. 

®=>678(1)  (Idaho)  Where  one  systematically 
institutes  a  series  of  withb<Jdlng  hla  principal's 
money  to  acquire  for  his  own  use  ultimatdy 
a  large  sum,  the  series  of  acts  constitutes  6ut 
one  offense,  namely,  embezzlement  of  the  aggre- 
gate amount  so  withheld,  and  election  was  not 
necessary.— State  v.  Dawe,  177  P.  39S. 
•S=36S3(1)  (Wash.)  Where  accused  testified  to  a 
conversation  with  deceased  just  prior  to  the 
killing,  the  testimon"  of  deceased's  wife  as  to 
deceased's  version  of  the  conversation  given  by 
htm  under  a  sense  of  impending  death  was  prop- 
erly admitted  In  rebnttaL— State  v.  Walker,  177 
P.  316. 

(B)  ArvnmeBts  •nd  Coadnet  of  CowbmI. 

«=>704  (Wash.)  Refusal  to  permit  defendant's 

attorney  in  opening  statement  to  state  certain 
evidence  he  expected  to  prove  was  not  error, 
where  such  evidence  would  have  been  material 
only  so  far  as  it  impeached  witness  for  state, 
who  in  fact  was  not  called  during  trial— State 
V.  Grant  177  P.  784. 

^»720(7)  (Mont.)  In  prosecution  for  rape, 
trial  court  improperly  requested  defendant's 
counsel  to  desist  from  arguing  to  the  jury  that 
prosecutrix  and  her  sister  had  testified  to  a 
certain  material  point  of  fact,  a  construction  to 
which  their  testimony  was  open.— State  v.  Tate, 
177  P.  243.  . 
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«»742(1)  (Wash.)  Hie  Jnrr  ia  tbe  sole  Juige 
of  the  credibility  of  witnesses.— State  t.  Sie- 
beabaam,  177  P.  669. 

^=>747  (Mont.)  The  question  of  fact  as  to 
what  conflicting  evidence  established  was  for 
the  jnry,  not  for  the  coart,  or  the  trial  judge, 
to  find.— SUte  t.  Tate,  177  P.  24a. 
^753(2)  (Mont.)  Rev.  Codes,  {  9297.  provid- 
ing that,  if  court  deems  evidence  insufficient  to 
warrant  conviction,  it  may  advise,  but  not  di- 
rect, jury  to  acquit,  can  be  applicable  only 
where  court  deems  evidence  which  tends  to 
prove  every  necessary  element  of  crime  to  be 
clearly  insufficient  to  justify  verdict  of  guilt,  and 
seemingly  lodges  discreflonary  power  in  trial 
court.— State  v.  Tate,  177  P.  243. 
«=»753(2>  (Okl.CrJi.pp.)  Where  there  is  saf- 
ficient  evidence,  though  conflicting,  to  establish 
defendant's  guilt  of  olTense  charged  beyond  a 
reasonable  donbt,  or  of  any  offense  included  in 
offense  charged,  his  request  for  verdict  of  ac- 
quittal is  properly  denied.— Davis  t.  State,  177 
P.  621.  625. 

«=»7S7(S)  (Wash.)  In  prosecution  for  violation 
of  state  prohibition  act,  where  only  evidence  of 
guilt  was  testimony  of  two  detectives  that  aft- 
er several  unsuccessful  efForts  to  induce  they 
succeeded  in  persuading  defendant  to  violate 
law,  instruction  as  to  ngbt  at  any  dtizeo,  in- 
dependently of  state  and  county  officers,  to  de- 
tect illicit  sale  of  intoxicating  liquors  and  ob- 
tain evidence  thereof,  was  an  attempt  to  bolster 
op  credibility  of  state's  witnesses  in  violation 
of  ConstltaUon  prohlbitiBg  comment  by  court 
apoa  evidence^tate  v.  Slsbenbaun,  177  P. 


«=>757(7)  (CaLApp.)  Instruction  that  witness 
false  in  one  part  of  bis  or  her  testimony  must 
be  distrusted  in  othera  JtcUt  not  erroneous  as  in- 
vading province  of  Jury.— Fei^Ie  v.  Votaw,  177 

P.  485. 

«s»76l(4)  (Wash.)  In  a  forgery  prosecution,  an 
instruction  held  not  misleading  as  cmnmenting 
on  the  evidence  and  assuming  facts  by  stating 
that  defendant  l^new  the  chedE  passed  was  false, 
and  that  he  intmded  to  defraud.— State  v. 
McGuff,  177  P.  816. 

<B»766  (Wash.)  Instruction,  in  prosecution  for 
perjnry,  that  }nry  must  find  all  of  material  al- 
legations  of  information  had  been  proven  be- 

f'ond  ressonable  donbt.  held  not  erroneous,  as 
eaving  it  to  jury  to  determine  what  were  ma- 
terial facts  in  case  wherein  perjury  was  com- 
mitted.-State  v.  Vane,  177  P.  728. 

(G)  ITeoeMltr,  Reqal«lle«,  ud  Snfllcleiier 
of  iBBtraettona. 

«s>789(ll)  (Colo.)  An  instruction  regarding 
reasonable  doubt,  Isdudlng:  "Ton  have  no 
right  to  disbelieve  as  jurors  if  you  believe  as 
men.  Your  oath  imposes  on  you  no  obligation 
to  doubt  where  no  doubt  would  exist  if  no  oath 
had  been  administered" — was  erroneous. — ^Bigb- 
ley  V.  People.  177  P.  975. 
4=>809  (Cal.App.)  Defendant's  requested  in- 
struction, which,  even  if  not  technically  erro- 
neous, was  calculated  to  mislead  tbe  juiy,  was 
groperly  refused.— People  v.  HartweU,  177  P. 

«s»'822a)  (OkLCr.App.)  InstmctionB  must  be 
considered  as  a  whole.— McClatchey  v.  State, 
177.  P.  922, 

(B)  ReqneatB   for  iBstrnotloiui* 

«s>824(14)  (Wash.)  Failnre  to  charge  the  Jnry 
to  receive  testimony  admitted  as  a  dying  dec- 
laration with  caution  in  not  reversible  error,  in 
tbe  absence  of  accused's  request  therefor ;  to  so 
charge  not  being  mandate^  by  statute.— State 
V.  Walker,  177  P.  315. 

«s>825(l)  (Wash.)  Counsel  owes  tiie  court  some 
duty  to  suggest  error  in  omitting  instructions 
so  such  errw  can  be  eared  befwe  tbe  jury  re- 
ceives the  case.— State  v.  Walker,  177  P.  815. 


«s>825(3)  (OkI.Cr.App.)  If  instroctions  given 
as  to  defendant's  aggression  or  bis  bringing  on 
tbe  difficulty  and  as  to  Us  right  of  self-defense 
were  not  sufficiently  plain  and  correct,  instruc- 
tions farther  explanatory  thereof  should  have 
been  requested.— Davis  v.  State,  177  P.  621. 
^»929(1)  Requested  instmctiona  were  properly 
refosed  where  they  were  fully  covered  by  the  in- 
structions given. 

— (Cal.  App.)  People  V.  HartweU.  177  P.  886; 

(OkL  Cr.  App.)  Davis  v.  State,  177  P.  621 1 
McOUtchey  v.  State,  Id.  922: 

(Wash.)  SUte  v.  Vane,  177  P.  728. 
®=^829{1)  (Cal.)  In  a  prosecution  for  murder, 
the  refusal  of  defendant's  requested  instmc- 
tiotts,  thou^  mainly  correct  atatementa  of  law, 
was  not  error,  where  tbe  Jury  were  elsewber* 
fully,  fairly,  and  favorably  instructed  thereon. 
—People  V.  Shortridge,  177  P.  468. 
^98290)  (GalJkpp.)  In  proaecntion  for  seduc- 
tion, action  of  tiiu  court  In  atrifctog  oat  parts 
of  instructions  given  at  defendant's  request 
held  not  erroneous,  where  parts  stricken,  so 
far  as  correct,  were  substantially  embodied  in 
other  instructions  given.— People  v.  Vetaw,  177 
P.  485. 

(J)  Cmstodr.   Condnot.  and  Dellhcratlana- 
of  Jnrr. 

4e9862(Golo.)  A  lack  of  evidence  to  prove  guilt 
caimot  be  soiled  by  what  a  juror  knows  or 
bdieves  regwolesa  of  bis  oatii;  he  betng  e«> 

Suired  to  base  his  verdict  solely  upon  the  evi- 
ence  and  the  law  as  ^ven  Um  hf  the  court. 
— Highley  v.  People.  ITI  P.  976. 


xin. 


[OnOMB  FOR  HEW  TBIAI. 
ANS  IH  ABBSST. 


«=»936(4)  (Wash.)  Where  defendant  tdalmed 
surprise  when  prosecutrix  and  her  mother  de- 
nied that  tbe  giri  had  been  taken  to  a  physician 
previously  on  a  charge  that  she  had  been  raped* 
aeld,  that  a  new  trial  on  that  ground  waa  prop- 
erly denied;  it  not  appearing  from  tlie  motion 
that  the  presence  of  the  physician  as  a  wit- 
ness, who  was  in  a  foreign  state,  could  or 
would  be  obtained.— State  v.  Argentieri,  177  P. 
090. 

«=»938(1)  (Colo.)  In  abortion  case,  where  de- 
fendant claimed  he  was  required  to  operate  on 
the  pregnant  woman  to  save  her  life  because 
of  prior  attempts  to  cause  miscarriage,  court's 
refusal  to  grant  new  trial  upon  newly  diacov- 
ered  evidence  of  an  abortion  attempt  before 
defendant  was  called  in  was  error.— Gruff  v. 
People.  177  P.  962. 

4=>939(1)  (Colo.)  In  abortion  case  defendant 
was  not  chargeaUe  with  lack  of  diligence  in 
procuring  newl;^  discovered  testimony  of  abor- 
tion attempt  prior  to  defendant's  attendance  of 
case,  where  he  had  no  knowledge  of  such  at- 
tempt, or  that  witness  had  knowledge  of  case, 
until  after  trial.— Graff  v.  People,  177  P.  962. 
^=»940  (Colo.)  In  abortion  case,  defended  on 
ground  th^t  attempts  to  procure  miscarriage 
had  been  made  before  defendant  was  called, 
newly  discovered  evidence  of  witnesH,  who  had 
not  testified  at  trial,  tending  to  show  that  an 
abortion  bad  been  attempted  by  the  woman  who 
had  called  defendant  to  care  for  tbe  pregnant 
woman,  where  there  was  no  evidence  of  such 
attempt  at  trial,  vras  material.— Graff  v.  Peo- 
ple, 177  P.  962. 

XIV.  JUDOICENT,  SEKTEirOE.  AKD 
FINAI.  OOMMXTMENT. 

«»e77(8)  (OkI.Cr.App.)  Pronouncement  of 
sentence  and  rendition  of  Jodgment  of  convic- 
tion before  expiration  of  two  days  after  return 
of  verdict  is  not  error,  when  defendant  requests 
that  sentence  be  pronounced  without  delay,  aft- 
er being  folly  informed  of  his  rights.- Terrell 
V.  State,  177  P.  126. 

«=»9g2  (Okl.Cr.App.)  AU  iodgments  and  sen- 
tences must  follow  and  be  hased  upon  the  ver- 
dict of  the  Jury.- Feaster  t.  State,  177  P.  124. 
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^=Bfl92  (Okl,  Gr.  App.)  Where  iDformation 
cbarc«8  asBault  with  intent  to  kill  tiy  shooting 
with  a  pistol  allesed  to  be  a  deadly  weapon, 
and  the  verdict  finds  defendant  guiltr  of  assault 
with  a  deadly  weapon  "as  charged  in  the  ia- 
formation,"  judgment,  sentencing  defendant  for 
the  crime  of  assault  with  intent  to  kill  aa  diarg- 
ed,  will  not  be  set  aside  aa  not  belna  In  con- 
formitr  to  the  verdict, — Slmmona  r.  State,  177 
P.  62tf. 

XV.  APPEAIi  AND  EBBOK,  AMD 

CERTIORARI. 

{B)  PrvBentatlvn  and  Reservation  In  Low- 
er Coart  ot  Oronnde  of  Review. 

iS=al032<4)  (Waah.)  Matters  gobiK  to  definite- 
nesa  or  certainty  of  charge  in  information,  as 
well  88  all  matters  of  form  which  might  have 
been  cured  by  amendment,  cannot  be  raised  for 
first  time  in  Supreme  Court— State  v.  Vane, 
177  P.  72a 

«=»I032(B)  (Wa«b.)  Matters  goitu;  to  definite- 
ness  or  certainty  of  charge  in  information,  aa 
well  as  all  matters  of  form  which  might  have 
been  cured  by  amendment,  cannot  be  raised 
for  first  time  in  Supreme  Court.— State  T.  Tane, 
177  P.  728. 

«s>l033<l)  (Okl.Cr^pp.)  Questions  involving 
the  jurisdiction  of  the  trial  court  may  be  raised 
for  the  first  time  on  appeal.— Terrell  v.  State, 
177  P.  125. 

«S9|036<3)  <Wa8h.)  One,  if  aggrieved  at  any 

improper  conduct  of  the  coart  in  the  examina- 
tion of  a  witness  before  a  ^ury,  need  not  object 
or  take  exception  thereto,  m  order  to  assert  er- 
ror upon  it  on  appeal.— State  v.  Argentleri,  177 
P.  690. 

4=»I038(2>  (Colo.)  In  homicide  prosecution, 
court's  failure  to  instnict  on  involuntary  man- 
slanghter  was  not  reversible  error,  where  no  re- 
quest wae  made,  and  do  objection  made  to 
charge  limited  to  instruction  on  voluntary  man- 
alaughter.— Sevilla  v.  People,  177  P.  135. 
«sa  1054(1)  (Wash.)  One,  if  aggrieved  at  any 
improper  conduct  of  the  court  in  the  examina- 
tion of  a  witness  before  a  jury,  need  not  take 
exception  thereto,  in  order  to  ansert  error  upon 
it  on  appeal.— State  v.  Argentieri,  177  P.  690. 

(C)  Proceedlnire   for  Trnnetep   of  Cnnaei 

and  Bffeet  Thereof. 

^(071  {Cal.App.)  Points  that  facts  stated  in 
information  do  not  constitute  a  public  offense, 
and  that  judgment  of  conviction  ia  oncertain 
and  void,  are  referable  solely  to  judgment  roll, 
and  may  be  raised  at  any  stage  of  proceedings, 
although  not  included  in  the  statement  of  points 
and  grounds  of  appeal  filed  in  the  lower  court 
as  required  by  Pen.  Code,  |  1247.— People  v. 
Votaw,  177  P.  486. 

Where  the  people  cannot  be  prejudiced  by 
consideration  of  additional  points  raised  by 
appellant,  but  not  stated  in  points  end  grounds 
of  appeal  filed  in  trial  court  under  Pen.  Code, 

}124t,  statement  filed  being  sufficient  to  give 
uriadletion  of  appeal,  appellate  court  will  not 
decline  to  consider  such  additional  pointa.— Id. 

(D)  Rceord  nnd  Prooeedlnse  Not  In  Ree* 

ord. 

«=»t  088(6)  (Okl.Cr.App.)  An  application  for 
continuance  is  no  part  of  the  reccKrd  proper, 
brought  up  by  transcript.— Hembree  v.  State, 
177  P.  385. 

<8=>I090(1)  (Okl.Cr.App.)  Where  an  appeal  Jn 
a  felony  case  is  by  transcript  alone,  the  court 
will  review  transcript  for  any  reversible  error 
properly  raised,  though  alleged  errors  are  re- 
quired by  statute  to  be  incorporated  In  a  bill  of 
exceptions  or  case-made.— Hembree  v.  State, 
177  P.  885,  ^ 
«sal090(8)  «^LOr.App.)  Mixed  qneationa  of 
law  and  fact  involving  rulings  on  evidence  and 
failure  to  fully  instnict  can  be  presented  for 
review  only  by  incorporating  the  same  into  a 
bill  of  exceptions  or  case-made— Ucmbree  v. 
State,  177  P.  886. 


«:>I090(14)  (Okl.Cr.Ap».)  Mixed  qnerticmi  ol 

law  and  fact  involving  rulings  on  evidence  and 
failure  to  fully  instmct  can  be  presented  for  re- 
view mly  by  incorporating  the  same  into  a 
bill  of  exceptions  or  case-made. — ^Hembree  v. 
State,  177  P.  385. 

^1099(10)  (Okl.Cr.App.)  A  case-made  must 
be  settied  and  signed  by  trial  judge,  and  where 
a  case  was  tried  by  one  judge,  case-made  signed 
and  settled  by  another,  without  a  showing  aa 
to  Inability  of  trial  jodge  to  do  so,  ia  a  naliity. 
—Wilcox  V.  State,  177  P.  924. 

ir 02  (OkLCrApp.)  Where  appeal  is  at- 
tempted to  be  taken  by  case-made  alone,  and 
such  case-made  is  a  nullity,  because  not  settled 
and  signed  according  to  law,  the  case-made,  up- 
on proper  moticm  by  state,  will  be  stricken, 
and  appeal  diamlaseo,  in  view  of  Bev.  Lawa 
1910, 1i  5244,  624S.— Wilcox  t.  State.  177  P. 
924. 

4=»M0S(1)  (Wash.)  Affidavits  supporting  mo- 
tion for  new  trial,  found  in  record  m  transcript 
certified  to  by  <derk  of  trial  court,  must  be 
stricken,  on  state's  motion,  because  not  em- 
bodied in  statement  of  facts  or  bill  of  excep- 
tions certified  by  trial  judge.— State  Wer- 
nitscb,  177  P.  712. 

^»illi(l)  (Colo.)  An  uncorrected  record  im- 
porta  absolute  Terity^-SevOla  r.  Pet^e.  177  P. 
135. 

<^l  1 12  (Okl.Or.App.)  Affidavits  filed  in  the 
Criminal  Court  of  Appeals  attempting  to  im- 
peach the  record  aa  certified  to  W  the  trial 
judge  will  not  be  connidered.— Terrell  v.  State, 
177  P.  125. 

«s>ll22(2)  (Wash.)  Instruction  will  not  be 
considered  on  appeal,  where  appellant  does  not 
indicate  wherein  the  instruction  ia  faulty,  or 
propose  fnatmction  that  would  better  state  tik9 
rule  of  lav  involved.— State  v.  Grant,  177  P. 
784. 

<B)  Aaslarnment  of  Errors  and  Briefs. 

<^  1130  (6)  (Okl.Cr.App.)  Counsel  for  plain- 
tiff in  error  must  not  only  assert  error,  but 
must  support  contention  by  argument  and  cita- 
tion of  authorities;  otherwise,  where  it  ap- 
pears defendant  was  not  deprived  of  any  funda- 
mental right,  court  will  not  search  for  authori- 
ties to  support  asserted  error.— Cope  v.  State, 
177  P.  920.  . 

(F)  DlemlMal,   Hearlnar,   and  RabearlnK. 

^1131(4)  (Okl.Cr.App.)  Where  pending  ap- 

Eeal  appellant  obtains  a  pardon,  and  that  fact 
I  brought  to  attention  of  the  Criminal  Court  of 
Appeals,  the  appeal  will  be  dismissed  aa  having 
been  abandoned.— Cameron  v.  State,  177  P.  118. 
«=»]I3I(4)  (Okl.Cr.App.)  An  appeal  from  a 
conviction  of  manslaughter  in  first  degree  upon 
a  case-made  would  be  dismissed  on  the  showing 
that  appellant,  since  his  appeal  waa  perfected 
had  been  aentenced  to  impnaonment  for  Bfe  on 
another  mnrdto  charge.-^alyeTa  t.  State,  177 
P.  119. 

(O)  Review. 

^s»l  137(8)  (Cal^App.)  Appellant  from  convic- 
tion of  seduction  cannot  complain  of  instruction 
on  ground  it  made  it  possible  for  jury  to 
find  nim  guilty,  though  act  was  result  of  mere- 
tridons  bargain,  where  definition  of  offense  in 
instruction  was  substantially  identical  with  that 
embodied  in  one  requested  by  appellant  and 
given.— People  V.  Votaw,  177  P.  485. 
^1144(8)  (Wash.)  There  is  a  presumption  on 
appeal,  where  examination  of  jurors  is  not  made 
a  part  of  the  record,  that,  though  two  jurors 
made  affidavita  defendant  could  have  fair  trial, 
in  resistance  of  defeodant'a  motion  for  change 
of  venue  for  local  prejadice,  they  qualified  to 
satisfaction  of  trial  judge,  in  exercise  of  his 
discretion.— State  v.  Vane,  177  P.  728. 
«=:>l  144(19)  (Mont.)  From  judge's  settiement 
and  certificatign  of  bill  of  exceptions  arises  the 
emclnsira  preanmption  that  it  waa  presented 
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and  lettled  in  time,  where  not  rebiitted.-4tBte 
T.  Tate,  177  P.  245. 

^»rt47  (Colo.)  Where  no  abase  of  discretion 
is  shown,  the  fact  that  trial  jadge  in  fixing  a 
sentence,  considered  eridence  tending  to  show 
that  accused  liad  committed  other  like  offenses 
does  not  varrant  reversBl.— A^ers  t.  Peciple, 
177  P.  145. 

«=>ltS9(2)  (OkI.Cr.App.)  Where  there  was 
competent  evidence  that  crime  has  been  com- 
mitted aa  alleged  and  that  defendant  Is  ffuUty, 
verdict  will  not  be  disturbed  as  contrary  to 
evidence.— Cope  v.  State,  177  P.  920. 
«=3|I59(2)  (Wash.)  Where  there  was  poaitire 
evidence  to  sustain  erery  essential  allegation  of 
information,  and  case  waa  submitted  onder 
instructions  to  which  no  exception  waa  taken, 
no  error  can  be  predicated  on  insuflSdency  of 
'  evidence  to  Justify  verdict  of  gnllty^Btate  T. 
Weraitach,  177  P.  712. 

199(8)  (Okl.Cr.App.>  A  conviction  wiU  not 
be  set  aside  becanse  the  evidence  ia  conflicting, 
where  the  jary  could  reaaonably  reach  the  con- 
clusion that  defendant  was  gnUty.— Bimmons  t. 
State,  177  P.  626. 

«=»II59(4)  {Wash.)  The  credibility  of  witnesB- 
es  in  a  criminal  prosecution  wna  a  question  for 
the  jury.— State  v.  Braniff,  177  P.  801. 
e=^\i60  (Cal.)  Where  the  evidence  presented 
on  motion  for  new  trial  waa  conflicting,  the 
decialon  of  the  trial  court  denying  the  motion 
is  conclusive  upon  the  court  on  appeaL— Peo- 
ple V.  Denman,  177  P.  461. 
«»l  169(1)  (Okl.Cr.App.)  The  admission  ot 
evidence  not  germane  to  the  issue  Involved, 
bnt  which  in  no  wise  tends  to  show  defendant's 
goilt,  while  not  approved,  is  not  prejudicial 
error.— Davis  v.  State,  177  P.  ezi,  625. 
^1171(1)  (Okl.CrApp.)  Where  court  snatain- 
ed  objectfon  to  apparently  improper  argument 
of  county  attorney,  and  there  was  no  request 
to  withdraw  remarks  from  jury,  and  no  statu- 
tory grounds  of  reversal,  court  will  not  reverae 
or  modify  conviction,  where  defendant  waa  in 
no  wise  prejadiced.— Cope  v.  State,  177  P.  020. 
•^1172(2)  (Cal.App.)  In  view  of  alight  evi- 
dence of  defendant  s  guilt,  it  waa  prejudicial 
error  to  Inatruct,  in  subatance,  that  unexplain- 
ed posaession  of  goods  immediately  or  soon  aft- 
er burglary  is  presumptive  evidence,  not  only 
that  defendant  atole  the  goods,  but  that  he 
made  uae  of  the  means  by  which  acceas  to  them 
was  obtained.— People  v.  Nichols,  177  P.  861. 
«=»l  172(7)  (Wash.)  That  an  ingtmcdon  in  a 
forgery  prosecution  pute  a  greater  burden  on 
the  Btate  than  the  inf(Hinati<Hi  calls  for  cannot 
be  complained  of  on  appeal  bj  defendant — 
State  V.  McGnff,  177  P.  316. 
«=3M77  (Okl.Cr.App.)  That  conrt  announced 
the  penalty  upon  return  of  verdict  waa  not 
prejudicial  to  defendant,  where  the  aentence, 
aa  shown  by  the  record,  was  not  impoaed  until 
aft<>r  the  time  provided  by  law  in  which  it 
ahould  be  done.— Davis  v.  State,  177  P.  621. 
^=>II78  (Okl.Or.App.)  Elrrors  assigned  in  the 
petition  in  error,  but  not  argued  in  brief  <Kf 
plaintiff  in  error,  will  be  regarded  aa  abandon- 
ed, and  will  not  be  considered  unless  such  er- 
rors as  are  not  argued  in  the  brief  present 
fundamental  error.— llolnnaon  t.  State,  177  P< 
925. 

(B)  DetanHlmatim  mm*  DlapoaUloB  of 

^=>l  IB2  (OU.Cr.App.)  Where  defendant's  guilt 
was  admitted  in  hia  brief  and  no  prejudicial  er- 
rors were  inaiated  upon  or  pointed  out  therein, 
and  only  apparent  object  of  appeal  was  to  se- 
cure a  mooification  of  sentence,  and  record 
showed  no  justifiable  grounds  for  exercise  of 
court's  power,  under  Rev.  Law*  1910,  f  6003, 
Judgment  would  be  affirmed.— Fortner  r.  State, 
177  P.  380. 

<e=>l  186(4)  (Okl.Cr.App.)  Where  one  tried  and 
convicted  of  violating  the  prohibitory  law  failed 
to  offer  any  defenae  whatever.  Criminal  Court 
of  Appeals  would  not  aeek  technical  rrouDdi 


upon  which  to  reverse  a  Jntt  indgment— Biqrd 

r.  State,  in  P.  121. 

ZVn.  PUHISHMBHT  AHD  PBBVS>- 
TIOH  OF  OBIME. 

«s»i206(3>  (Cal.)  An  indetemunato  sentence 
and  a  judgment  baaed  thereon,  where  Imposed 
for  an  offense  committed  before  the  Indetermi- 
nate Sentence  Law  took  effect,  were  void.— Ex 
parte  FritB,  177  P.  157. 

«s>l2H8(3)  (CaI.App.)  Judgment  of  conviction 
for  seduction  waa  not  void  because  providing 
tor  indeterminate  aentence,  though  offense  waa 
committed  at  time  before  taking  effect  of  in- 
determinate aentence  law.— People  v.  Votaw, 
177  P.  485. 

«»I2I3  (Cal.)  The  constitutional  prohibition 
against  the  infliction  o(  cruel  and  nnnenal  pun- 
ishment relates  to  the  character  of  the  punish- 
ment only.— Ex  parte  Garner.  177  P.  162. 
«=si2]8  (Okl.Cr.AppO  Convicted  felons  may 
be  sentenced  by  trial  court  to  serve  term  for 
which  jury  has  convicted,  either  in  state  pen- 
itentiary at  McAIester  or  in  atate  reformatorr 
at  Granite.— Cope  v.  State,  177  P.  92a 

CROPS. 

See  Landlord  and  Tenant,  «=»117. 183 :  Mort- 
gages, «=s>646. 

I  (Mont)  Wheat  and  oat  crop*  are  crnUe* 
ments— fructus  industriales— and  are  chattels 
personal  (Sesa.  Laws  1918,  c.  86^  f  16),  and  are 
not  real  property  within  Bar.  Code*.  If  4424- 
4429.— Power  UerL-antile  Co.  t.  Moore  Mer- 
cantile Co.,  177  P.  406. 

CUSTOMS  AND  USAGES. 

See  Landlord  and  Tenant,  «=9381:  Master  and 
Servant,  «a»373;  Shipping, 


DAMAGES. 

See  Appeal  and  Error,  «s>232,  301, 10O4, 1064. 
106S,  1161;  Contracts,  «=»803;  Death.  ^ 
99;  Evidence,  «=»205;  False  Imprisonment, 
<8=»15,  31;  Fraud,  ^s»60;  Landlord  and 
Tenant  «s>331;  Maater  and  Servant 
282.  411;  Municipal  Corporationa,  «3>845; 
Negligence,  <^27,  121.  IS;  New  Trial,  ^ 
9;  Nuisance,  «=>29,  ro;  Parties,  «s>6,  40: 
Physicians  and  Surgeons,  <e=s>18;  Sales,  ^9 
347;  Vendor  and  Purchaser,  «=i>334. 

L.  MATUKE  AHB  GBOmiDS  IH  GEB* 
E&AIi. 

(Ariz.)  "Actual  damages"  are  such  com- 
pensation for  the  injury  as  would  follow  from 
the  nature  and  character  of  tbe  act  and  which 
are  susceptible  of  ascertainment— Arisona  Cop- 
per Co.  T.  Burdaga,  177  P.  29. 

m.  OROUND8  AMB  SUBJECTS  OP 
OOMFfiHSATO&T  DAMAOB8. 
(A)    mr«««    mr    II«Biote,    OratiBvaBt,  w 
ProNp«etlT«,  CoB«tf«veno«*  or  Loaaca. 

«s>38  (Ariz.)  An  Injured  employ^  waa  entitled 
to  dam^es  for  loss  or  diminution  of  hia  earn- 
ing capacity  during  his  entire  expectancy  of  life. 
— Insi^tion  ConaoL  Copper  Co.  r.  lioalej,  177 
P.  24. 

Vr.  MEAStTRE  OF  DA1CAOE8. 

(B)  Injnrlea  to  Properlr. 

«=>II3  (Wash.)  In  action  for  injury  to  auto- 
mobile where  there  waa  proof  ot  a  market  for 
secondhand  auttnoobilea,  the  mMaurc  of  dam- 
ages waa  the  difference  between  the  market 
value  of  the  automobile  jnat  before  the  lojuiy 
and  ita  market  value  immediately  thereafter.— 
Alexander  v.  Al  G.  Barnea  AmvaeBoit  Co., 
177  P.  786. 
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(C)  Br««cli  Of  Contract. 

«»I20(3)  (CaLApp.)  In  actioo  for  breach  of 
contmct  to  build  lea  wall  arouDd  anbrnerged 
land  and  fill  it  in,  meaaure  of  damages  is  mf- 
ference  between  contract  price  and  reasonable 
cost  to  owner  of  having  work  completed. — 
Richmond  Wharf  &  Dock  Go.  v.  Blake,  177  P. 
508. 

<£S»I23  (Mont.)  Where  defendaDt  claimed  that 
a  roof  constructed  bj  plaintiff  leaked,  and  that 
It  was  necessary  to  relay  the  aane  with  new 
material,  evidence  as  to  amonnt  paid  (or  the 
new  work  was  properly  excluded,  in  absence  of 
evidence  that  the  reasonable  value  thereof  did 
not  exceed  a  roof  covering  laid  according  to 
the  plans  and  spedficationa.— Boberts  r.  Sln- 
nott,  177  P,  252. 

Tlx.  nrADEQUATE   AND  E3KOSBSXVB 

DAMAGES. 

4=:3t32(l)  (Cal  Aop.)  It  cannot  be  held  that  a 
verdict  for  $2,600  was  excessive  for  a  boy  of 
10  years,  who  was  knocked  unconscioas.  bled 
from  his  head,  mouth,  and  forehead,  and  waa 
confined  to  his  bed  for  1^  weeks,  and  was 
changed  from  a  bright,  intelfigeDt,  and  depend- 
able boy  into  a  dull,  stupid,  liBtless,  and  for- 
getful one.— Gaderits  v.  Boadway  Bros..  177 
P.  S-TO. 

«=»  134(1)  (Okl.)  Verdict  of  ^.000  awarded 
section  hand  47  years  of  age,  able-bodied,  and 
indQstrloiM,  for  Injury  to  one  ankle,  the  break- 
ing of  a  wriat,  shoulder,  and  collar  bone,  the 
wasting  of  one  arm  and  hand,  the  loss  of  one 
«ye,  and  the  crushing  of  one  side  of  his  face, 
totally  incapacitating  him  from  any  labor,  was 
not  ezceaaive.— Wichita  Falls  A  N.  W.  By.  Go. 
T.  Davern,  177  P.  909. 

-Vm.  PLEADING,  EVIDENOE,  AND 
ABSHMMENT. 

(B)  Brldenee. 

^»I75  (GaljLpp.)  In  action  for  breach  of  con- 
tract to  DuUd  sea  wall  aromd  submerged  land 
and  fill  it  la,  eontideratjon  to  be  paid  defend- 
ant contractor  having  been  one-half  of  land 
after  it  was  filled,  evidence  should  have  been 
admitted  showing  value  of  such  full  considera- 
tioD,  so  that  such  sum  could  be  deducted  from 
cost  of  work  to  reach  measure  of  damagea.— 
Richmond  Wharf  &  Dock  Co.  t.  Blake,  177  P. 
60a 

<C)  ProccediavB  for  Ajisessment. 

^=»2I6(8)  (Ariz.)  An  instruction,  authorizing 
consideration  of  employe's  probable  chance,  of 
increased  earnings  was  objectionable  as  spec- 
ulative, anch  probable  chance  being  included  In 
the  element  of  "loss  of  earnings,**  for  which 
jury  had  been  charged.— Inspiration  GonsoL 
Copper  Co.  t.  Undley,  177  P.  2i. 

DAMS. 

See  Taxation,  «=>542,  643. 

DEATH, 

See  Appeal  and  Krror,  $=»553,  1040,  1068, 
1221;  Deeds.  €=>177;  Elections,  «=>147; 
Evidence.  ^^SS^J;  Highways,  i3=>173;  Hus- 
band and  Wife.  (S=926d;  Master  and  Servant, 
«s>204,  228,  278.  286,  289,  404:  Municipal 
Corporations,  ^=9706,  821;  Bailroads, 
345,  350;  Trial,  «=362,  214. 

H.  ACTIONS  FOR  CAtJSING  DEATH. 
(D)  Plemdlnc  and  Bvldence. 

C=>49(1)  (CalApp.)  A  complaint  in  an  action 
for  damages  for  death  is  demurrable  unless  it 
alleges  that  the  deceased  left  beira,— 'Hirsch  v. 
James  S.  Bemick  Co.^77  P.  876. 
4=358(1)  (CaLApp.)  Where  a  night  watchman 
on  a  railroad  bridge  was  found  dead  in  a  Bit- 
ting position  beside  a  water  barrel,  held  that 
it  coud  not  be  presumed  that  be  went  to  sleep 


and  was  struck  by  a  passing  train,  in  view  of 
Code  Civ.  Proc.  |  190^,  subd.  4,  as  to  pre- 
sumption that  a  person  takes  ordinary  care  for 
hia  own  concerns.~Kreitzer  v.  Southern  Pa- 
cific Co.,  177  P.  477.  • 

<■)  DuaacMt  Forfaltvn.  ov  Fla«. 

*=»flg(4)  (Cal.App.)  An  award  of  $7,500,  to  be 
apportioned  between  a  widow  and  minor  chil- 
dren of  defendant's  deceased  employ^,  engaged 
in  interstate  commerce,  who  had  a  probable 
earning  capacity  of  9900  for  17.4  years,  Arid 
not  excessive,  on  the  theory  that  it  assumed 
that  the  deceased  would  devote  his  entire  earn- 
ings to  the  support  of  his  family.— Kreitzer  v. 
Sontfaern  Pacific  Co.,  177  P.  477. 
«s>g9(4)  (Okl.)  Verdict  of  990,000  awarded 
widow  of  tool  sharpener  35  years  of  age,  em- 
ployed in  and  about  drilling  of  oil  well,  killed 
by  an  explosion  of  escaping  gas,  who  moved 
abont  following  oil  industry,  atM  bad  once  been 
a  railroad  fireman,  was  exceseiTe,  and  would 
be  reduced  to  $20,000,  or  a  new  mal  granted. 
-SUck  Oil  Co.  T.  Coffey.  177  P.  015. 

DEEDS. 

See  Cancellation  of  Instruments.  4=»34:  Con- 
tracts, <=b95;  Covenants,  9=920;  Descent 
and  Distribution.  «=398;  Escrows.  (S=s)8,  10; 
Estoppel,  «=^;  Evidence.  €=»353.  ?,1S;  Ex- 
eciit  inn,  ®=»1T1 ;  Fish.  '^=>7 ;  Vv:\  iidulent 
C'lnvi'ynnces.  ®=>77;  Husband  and  Wife,  ^=s> 
2('2,  2(lfi:   l-nrorriy,  Mines*  iimi  Miner- 

als, '&=>5.t:  Mortpnges;  Property.  "G^  l;  Qai- 
eting  Title.  'S=>7:  Taxation.  ^42;",  T'H,  707, 
788.  800.  805.  810,  830.  8«1,  870;  Tenancy 
in  Common,  <s^4l:  Vendor  .and  Putehaser, 
C=>3:i  22S.  231:  Waters  aflfl 'WkWf'  Conrs- 
es,  ©=>231;  WiUs,  ^88. 

I.  BEQUiaiTES  AND  VAUDITT. 

<A)  Hatnr*  «nd  BraentlKla  of  CoaveyM- 
ces  la  General. 

«=>3  (Cal.App.)  Where  plaintiff  hold  title  to 
land  as  trustee  for  himself  and  defendant,  be- 
cause it  waa  purchased  with  other  land  owned 
by  the  parties  as  tenants  in  common,  a  memo- 
randum signed  by  defendant,  to  the  effect  that 
his  interest  in  tne  land  was  merely  an  inter- 
est in  remainder  after  liens  had  been  paid,  does 
not  affect  the  title.— Redhead  t.  Payne,  177  P. 
298. 

9=s>3  (Nev.)  There  is  no  natural  right  to  cre- 
ate arti6clal  and  technical  estates  with  limi- 
tations over,  nor  has  the  remainderman  any 
more  right  to  succeed  to  the  possession  of 
property  under  such  deeds  than  legatees  or  dev- 
isees under  a  will,— Cole  v.  Nickel,  177  P.  409. 

It  Is  the  policy  of  the  law  to  encourage  mak- 
ing conveyances  in  fee.— Id. 

It 'is  as  lawful  to  create  an  estate  for  life 
with  remainder  after  death  of  the  grantor  as  it 
is  to  convey  in  fee.— Id. 
«s>9  (Nev.)  A  deed  to  be  valid  thonld  take  ef 
feet  in  interest  upon  its  execution,  tlwngh  the 
right  of  possesnon  or  enjoyment  may  not 
take  place  until  the  happening  of  a  certain 
event-Cole  v.  Nickel,  177  P.  400. 
9=>I7(1)  (CaLApp.)  A  promise  in  good  faith 
by  grantee  to  p«y  one-half  the  upkeep  of  the 
property,  contribute  a  certain  sum  to  nis  par- 
ents, and  to  send  one  of  grantor's  sons  to 
school,  take  blm  into  partnership  after  gradua- 
tion, and  to  leave  him  the  practice  on  retire- 
ment, constituted  a  sufficient  consideration  for 
the  deed.— Tisdale  v.  Bryant,  177  P.  510;  Bry- 
ant y.  Same,  Id.  613. 

(D)  Delivery. 

«»56(2)  (Wasb.)  A  deed  idaced  with  a  third 
party  to  keep  will  not  operate  as  a  conveyance, 
unless  there  is  a  present  intention  to  part  with 
title,  although  possession  may  be  withheld  for 
a  time,  or  during  t-he  life  ojt  the  grantor.— 
Bloor  T.  Bloor,  177  P.  TZZ. 
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4=>58(1)  (Utah)  The  words  In  an  escrow 
affreemeDt,  "or  this  may  be  surrendered  at  any 
time  at  request  of  signer,"  A«Itf  not  to  mean 
that  the  crantor  could  recall  the  deed  at  bia 
pleasure,  but  that  be  could  have  it  delivered  to 
the  grantee  at  any  Urns  (citli^  Worda  & 
j^rases)'.— Gappmayer  t.  Wilkenson,  177  P. 
763. 

&=>56(4)  (Wasb.)  It  is  not  enough  that  a  deed 
be  placed  in  escrow,  but  it  must  be  put  be- 
yotM  the  dominion  and  control  of  the  grantor, 
so  that,  as  between  all  parties  except  bona 
fide  pnrcbasers,  tbe  title  is  presently  Teated. 
subject  only  to  grantor's  reserved  life  estate. 
— Bloor  V.  Bloor,  177  P.  722. 
4s60  (Wash.)  Where  husband  and  wife  ex- 
ecuted simnltaDeons  deeds  to  each  other  (or 
community  property  and  placed  tbem  in  es- 
crow, to  be  delivered  to  tbe  survivor,  each  re- 
served a  right  of  recall  in  case  of  surviving 
the  other,  so  there  was  no  delivery.— Bloor  v. 
Bloor,  177  P.  722. 

^>6I  (Utah)  Whers  grantor  delivera  a  deed 
to  a  third  person  absolately  as  his  deed,  with- 
out reservation,  and  without  intending  to  re- 
serve any  control  over  tbe  instrumein.  to  be 
delivered  at  bis  death,  the  deed  takes  effect  on 
delivery  to  the  third  per80D.^Qappmayer  v. 
WUkeuBon,  177  P.  763. 

(B)  Talldltr. 

<^70(1)  (Cal.App.)  A  mere  failure  to  perform 
an  agreement  wbicb  constitutes  the  considera- 
tion for  a  deed  does  not  amount  to  fraud,  al- 
though it  may  form  the  basis  for  an  action  for 
breach  of  contract.— l^sdole  t.  Bryant,  177  P. 
610:  Bryant  t.  Same,  Id.  KtS. 

m.  OOHBTBUOTIOir  AHD  OPSBA- 

Txoir. 

<0)  BBtmtea  rnmH  Intereats  Or«ated. 

^»I2I  (Wash.)  The  grantee  In  a  qaltclaim 
takes  the  land  subject  to  building  restrictions 
which  the  grantors  bad  imposed  thereon, 
though  tbe  deed  was  in  satisfaction  of  their 
mortgage  to  the  grantee,  and  though  the  re- 
strictions were  imposed  suhsequent  to  the 
mortage.— Jones  t.  Berg,  177  P.  712. 

(V)  liom  OF  RellM«iilBlim«a«  of  Rlcbto. 

4s3l77  (Utah)  Where  grantor  delivers  a  deed 
to  a  third  person  absolutely  as  his  deed  with- 
out reservation,  and  without  Intending  to  re- 
serve any  control  over  the  instrument,  to  be 
delivered  at  bis  death,  the  deed  takes  effect  on 
delivery  to  the  third  person,  and  the  grantor 
cannot  revest  himself  with  title  by  reposses- 
sion or  destruction  of  the  deed.— Gappmayer  t. 
Wilkenson,  177  P.  763. 

IT.  FEJEADXNO  AHD  EVIDENCE. 

«S92e8(6)  (OkL)  In  salt  to  foreclose  a  chattel 
mortgage  lien,  defended  on  ground  of  plaintiflTs 
acceptance  in  full  satisfaction  and  discharge 
of  a  deed,  which  had  been  recorded  and  mailed 
to  him  without  his  previous  knowledge  or  con- 
sent, evidence  Aeld  insufficient  to  sustain  the 
defense.— Bauman  v.  Veach,  177  P.  578. 
^3212  (Wash.)  In  action  by  mother  against 
daughter  to  cancel  a  conveyance  of  land  in  con- 
sideration o(  support  for  lue,  facts  'iield  not  to 
sustain  a  finding  that  the  daughter  willfully 
«nd  wrongfully  withheld  support  and  care,  al- 
^ough  she  bad  her  mother  apprehended  on  a 
complaint  of  insanity,  which  was  diamissed  at 
Che  inqairy.— Miller  v.  Ooltz,  177  P.  687. 

DENTISTS. 

See  Physicians  and  Sa^ceona, 

DEPOSITIONS. 

^llt(l)  (Okl.)  Under  Rev.  Laws  1010,  {| 
S088.  rt090,  where  depositions  are  filed  on  day 
of  but  before  trial,  as  known  to  part?  against 
whom  they  an  to  be  used,  and  whera  Doth  par- 


ties announce  ready,  and  sach  party  does  not 
request  additional  time  to  file  exception,  he 
waives  time  allowed  by  statute,  and  a  formal 
verbal  objection  when  depositiona  are  offered 
ia  properly  overruled. — Wichita  Falls  &  N.  W. 
By.  Go.  T.  Davem.  177  P.  909. 

DEPOSITS  IN  COURT. 

See  Landlord  and  Tenant,  «=»291. 

DESCENT  AND  DISTRIBUTION. 

See  Appeal  and  Krror,  «=^1040;  Courts,  «b» 
201;  Death.  «=»49;  Kquity,  «=»&7:  Bvi- 
dence,  €=»353;  Executors  and  Administra- 
tors; Guardian  and  Ward,  4s>10;  Husband 
and  Wife,  «=»271,  273;  Indians.  «3>15.  27; 
Taxation,  ^SGl,  879,  886;  Trusts,  «3371; 
WOls. 

m.  BIGHTS  ASD  LIABXUnES  OF 
HBIRB  ABD  PIOTBlBUTlilM. 

^=»98  (Cal.)  Where  son  joined  with  mother  In 
contract  for  purchase  of  land,  but  contributeil 
none  of  the  price,  that  mother  did  not  have 
deed,  made  Jointly  to  herself  and  son,  changed, 
did  not  disclose  intention  to  make  gift  to  son  of 
half  interest  in  natare  of  advancement,  wbere 
son  was  not  held  in  greater  afFectlon  than  oth- 
er children.— Parks  v.  Parks,  177  P.  455. 

DETECTIVES. 

See  False  Imprisonment,  <8=»5. 

DICTA. 

See  Courts,  «b»92. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Brror,  «s»78,  360,  563,  668. 
781.  871. 1061:  Attorney  and  Client.  «s»isa 
188.  190;  BlUa  ud  Notes.  «s>94.  126;  Cer- 
tiorari, «=>17;  Courts,  «3>207;  Criminal 
Law.  «s>57e.  1102,  1131;  Deeds.  «=»212: 
Judgment,  4=3650;  Justices  of  the  Peace. 
«=>166;  Mandamus,  «s>9,  85;  Names, 
10;  Schools  and  School  Districts, 
Trial,  «=>ie9-165,  178. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Attorn^  and  Client,  «s»44;  Constitutional 
Law,  ^s»46;  Cotmtiea,  ^3»182;  Mindf^e, 
^»78;  Momcipal  Coivorationt,  ^s7, 18. 

DIVORCE. 

See  Adoption,  49»13;  Husband  and  WUe, 
271* 

H.  OROUlfDS. 

4=937(1>  (Or.)  Separation,  alone  is  not  deser- 
tion.—Wilhelm  V.  WilheM,  177  P.  67. 

Where,  in  divorce  suit  charging  desertion  from 
and  after  a  certain  date,  plamtifPs  evidence 
disclosed  that  the  parties  were  living  separate 
on  such  date,  it  became  necessary  as  a  part 
of  plaintiffs  case  to  prove  that  the  separation 
was  sudi  that  it  would  constitute  a  desertion, 
if  continued  for  a  year  from  that  date^Id. 
4=>37(S)  (Or.)  Defendant's  offer  to  resume  Uv* 
ing  with  plaintiff,  made  within  a  year  after 
their  initial  separation,  would  break  the  period 
of  desertion,  and  it  was  incumbent  upon  plshi- 
tiff,  if  he  wished  to  start  the  statutory  period 
of  desertion,  to  give  notice  to  defendant  of  his 
desire  to  have  her  return  to  him.— Wilhelm  t. 
Wilhelm,  177  P.  57. 

m.  DEFENSES. 

4=951  (Wash.)  "niiere  tbe  conduct  of  a  hus- 
band consists  of  a  series  of  acts  or  ■  course 
of  conduct  which  entities  tbe  wife  to  a  di- 
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vorce,  the  (set  that  she  coDtinued  to  live  with 
him  until  the  institution  of  the  action  does  not 
work  a  condonation  of  bia  eondoct.— Qnlent 
Qnient.  177  P.  77». 


IV.  JUBISDIOTKOK,  PBOOEBDIVOS, 
AHD  REUEF. 

(C)  FlMdlnc 

«=»I08  (Or.)  Where,  In  divorce  salt  cbarglng 
desertion  from  and  after  a  certain  date,  plain- 
tiff's testimony  showed  that  on  sach  date  the 
parties  were  not  living  together,  evidence  as 
to  plaintiff's  miscondnct  was  properly  admitted, 
althoogh  defendant's  answer  was  in  effect  a  gen* 
eral  denial.— Wilhelm  t.  Wilbelm.  177  P.  67. 

(D)  Evidence. 

^»I24  (Kan.)  In  wife's  action  for  divorce, 
evidence  held  to  support  a  judgment  denying 
the  divorce,  but  dividing  the  property  of  the 
parties  Into  two  proximately  eqnal  parts  be- 
tween plaintiff  and  defendant-— Putnam  t.  Pat- 
nam.  177  P.  838. 

«=»f  84(10)  (Or.)  Trial  court  having  had  the 
opportunity  of  hearing  the  witnesses  in  the  in- 
stant case,  and  also  in  prior  divorce  suit  be- 
tween  the  parties,  court  od  appeal  wUl  give 
some  weight  to  findings  of  trial  court  in  revtew- 
inr  dedsimi  denying  dirorca— Wilbelm  t.  WU- 
helm,  177  P.  CT. 

AUMOWr,  AIXOWANCES,  AND 
DISPOSITION  OF  PROPEBTT. 

«=>20e  (Cal-App.)  Under  Oiv.  Code.  I  187, 
temporary  alimony  should  be  allowed  only  to 
cover  current  needs  of  wife,  and  fact  that  wife 
baa  Incurred  debts  is  not  sufficient  to  authorize 
an  award,  unless  the  payment  of  such  debts 
is  necessary  to  enable  the  wife  to  further 
prosecute  her  action  or  defense.—Tremper  v. 
Tremper,  177  P.  868. 

«=>2r4(3)  <CaI.App.)  To  entitle  a  wife  to 
temporary  alimony  or  to  a  modification  of  an 
order  granting  temporary  alimony,  her  -  affi- 
davit must  show  the  items  and  amounts  of 
her  needs.— Tremper  v.  Tremper,  177  P.  868. 
«»227(2)  (Wash.)  Divorce  decree,  allowing 
wife  (75  for  attorney's  fees,  together  with 
her  statutory  costs  and  witness  feea,  and  one- 
third  of  the  property,  and  denying  her  any 
further  allowance  of  suit  money  and  attorney's 
feea  on  appeal,  where  bnsband's  salary  was 
$125  per  month,  was  not  an  abuse  of  court's 
discretion,  under  Bem.  Code  1915,  {  088.— 
Fitspatrick  v.  Fitzpatrick,  177  P.  7D0. 
«=923l  (CaLApp.)  Under  Civ.  Code.  |  139.  a 
divorced  husband  ia  required  to  msintain  the 
children  only  during  their  minority,  and  the 
wife  only  while  she  remains  single  or  until  she 
dies.--Tremper  v.  Tremper.  177  P.  868. 
«»240(1>  (Cal-App.)  Where  decree  in  wife's 
divorce  smt  determined  she  was  owner  of  real- 
ty In  her  own  right  and  aa  her  own  separate 
property  as  against  her  husband  and  a  com- 
pany. Joined  as  defendant,  which  owned  legal 
title,  issues  having  been  voluntarily  presented 
by  parties  for  decision,  decree  was  sufficient 
to  vest  complete  legal  title  In  wife.— Carr  v. 
Cvr  Co.,  177  P.  856. 

In  wife's  divorce  suit,  seeking  adjudication 
as  to  separate  character  of  realty  and  decree 
quieting  tiUe,  issue  as  to  property  having 
been  fairly  submitted  by  both  parties,  court 
had  jurisdiction  to  determine  question  involved 
as  to  character  of  property,  and  to  quiet  title 
of  owner. — Id. 

*=»249(1)  (Cal.App.)  Under  Civ.  Ode,  <  130, 
the  court  has  no  power  to  divide  real  property; 
there  being  no  community  property,  and  tJie 
wife  having  contributed  nothing.— Tremper  v. 
Tremper.  177  P.  868. 

«s>249(l)  (Kan.)  Gen.  St.  1915.  |  7570  (Code 
CiT.  Proc.  f  068),  enacted  under  Const,  art 


2,  {  IS,  authorizing  the  court  In  a  divorce 
case,  for  good  reason  shown,  to  make  an  equit- 
able division  of  property  acquired  through  Joint 
efforts  of  husband  and  wife,  although  a  divorce 
be  denied,  is  constitutional  and  valid,— Putnam 
V.  Putnam,  177  P.  838. 

Where  marital  relations  are  so  discordant 
and  unhappy  as  to  give  apparent  justiGcation 
for  an  action  for  divorce,  the  trial  court, 
though  neither  party  has  so  grossly  offended 
as  to  require  an  absolute  divorce,  has  power, 
under  Qen.  St.  1915,  |  7576  (Code  Civ.  Proc 
I  668).  to  equitably  divide  the  property  ac- 
quired by  both  paroea  during  their  marriage. 

~Gen.  St  1916,  H  7571-7594  (Code  Civ.  Proc. 
fl  668-67Ni)  relating  to  divorce  and  alimony, 
covers  germane  and  pertinent  matters  which 
may  be  properly  determined  in  a  divorce  ac- 
tion, although  tiie  divorce  itself  is  denied. 
-Id. 

^249(1)  (Wash.)  Court's  jurisdiction  to 
make  equitable  division  of  property  in  divorce 
action,  under  Rem.  CSode  1915,  |  989,  extends 
to  separate  as  well  as  community  property. 
-Fitzpatrick  v.  Fitzpatrick,  177  P.  7W>. 
^3>2S2  (Kan.)  In  making  equitable  division  of 

Sroperty  between  parties  to  a  divorce  under 
eiL  St  1915.  g  7676  (Oode  Olr.  Proc  1  668), 
where  a  divorce  la  denied,  it  is  not  of  neces- 
sarily controlling  significance  that  such  prop- 
erty, when  acquired,  waa  taken  and  held  m 
husband's  name.— Putnam  v.  Putnam,  177  P. 
888. 

Id  maUna  an  eoultable  division  of  property 
between  a  nusbana  and  wife,  in  a  divorce  ac- 
tion, where  a  divorce  was  ueoied,  it  was  not 
error  to  award  the  plaintiff  wife  a  sum  of 
money  to  be  paid  In  tnatallmenta,  where  no 
prejmice  to  defendant  was  abown.— Id. 
4=>252  (Wash.)  Where  a  wife  was  granted  a 
divorce,  a  decree  giving  her  the  sum  of  flXKM) 
and  household  furniture  of  the  value  of  S7,600, 
as  T«ll  &B  dving  her  the  home,  which  waa 
valued  at  $oj600,  in  trust  for  the  support  of 
the  minor  child,  whose  custody  she  was  given, 
with  the  proviso  that,  in  event  of  the  child's 
death  prior  to  reaching  majority,  It  should  be 
for  the  use  and  benefit  of  the  wife,  held  not 
orroneons,  where  the  balance  of  the  property 
of  the  proximate  value  of  S6,000  was  to  bie  re- 
tuiued  by  the  deCevdfliitiL  ho^iuid. — Qnient  t. 
Qnient.  177  P.  77ft 

0:=>252  (Wash.)  In  maUBc  an  equitable  die- 
triljution  of  i>ruj>er^'in  dn'orcL'  action,  under 
Rem.  Code  1916,  |  96^  t&e  circumstance  of 
f:\n\t,  though  Mrnx^Jh'Vt  dbae, not  require  a 
larger  proportftm T>f  tne  Iftrolierty  to  be  ^veu 
tbf  partv  not  in  fault  thnn  is  Riven  the  other. 
— Fi(/|):iiriek  v.  Fit-/T>atrirk.  177  P.  790. 

iMvurct-  (]fcvc-\  (jiviTic  husband,  wife,  and 
luiiHir  i-hM  I'livh  oiii'-tiiinl  of  property,  where 
hii^band'3  salary  was  ^-ll^.j  a  month  and  Trtfe 
was  employed  at  time  of  decree,  was  not  an 
abuse  of  court's  discretion  in  making  equitable 
diatributioD,  under  Bem.  Code  1815,  S  989, 
though  divorce  was  granted  wife. — Id. 
«=»255  (,CaI.App.)  Where  decree  in  wife's  di- 
vorce suit  determined  that  realty,  legal  title 
to  which  was  held  by  company,  waa  owned 
by  plaintiff  wife,  having  become  final,  decree 
cannot  be  avoided  in  wife's  suit  to  quiet  title 
by  contending  different  form  of  decree  should 
have  been  entered,  and  that  it  did  not  con- 
stitute conveyance  in  itaelt— Carr  t.  Carr  Oo., 
177  P.  866. 

In  suit  to  quiet  titie  by  divorced  wife  claim- 
ing under  decree  in  divorce  suit,  court  properly 
refused  to  allow  defendants,  former  husband 
and  others,  to  give  evidence  of  claims  baaed 
on  facts  in  existence  at  time  of  trial  of  divorce 
action,  which  they  attempted  to  use  to  defeat 
effect  of  decree. — Id. 

€=9286  (Kan.)  Where  .no  manifest  injustice 
appears  in  a  oirialon  of  property  between  par- 
ties to  an  action  for  divorce,  where  the  divorce 
is  denied,  mch  division  cannot  be  disturbed.— 
Putnam  t.  Putnam,  m  P.  83& 
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«=>308  (Wash.)  Though  infe  was  given  di- 
vorce ana  granted  curtody  of  child,  decree  re- 
quiring husband  to  manage  property  given 
child,  and  collect  and  pay  over  the  rents  to 
wife  for  support  of  child,  was  proper,  where 
husband  was  required  to  maiie  the  rentals 
produce  a  given  sum,  and  was  not  shown  to 
be  incompetent.— Fitzpatrick  v.  Fitzpatrlck, 
177  P.  790. 

«»3I0  (CaLApp.)  Under  Clr.  Gode,  {  189.  a 
divorced  husband  is  required  to  maintain  the 
children  only  during  their  ininoritj.-^rpeniper 
V.  Trcmper,  177  P.  868. 


See  Wbarret. 


DOCKS. 
DOMICILE. 


See  Execators  and  Administrators,  «=»81 ; 
Judgment,  «»490:  Process,  <8=»96. 

DRAINS. 

See  Mines  and  Minerals,  4=>7S;  Navigable 
Waters,  ^asl,  26;  Waters  and  Water  Cours- 
es, «»119,  161,  263. 

DRAMSHOPS. 

See  Intoxtcating  Uqnors. 

DREDGES. 

See  Master  and  Servant,  ^»361. 

DRUGGISTS. 

See  Negligence,  <=»27. 

DUE  PROCESS  OF  UW.  - 

See  Constitutional  Law,  «=»290-307. 

DYING  DECLARATIONS. 

See  Criminal  Law.  «s»824. 

EASEMENTS. 

See  Appeal  and  Error.  <&=9l051,  1009;  Munic- 
ipal Corporations,  <@=964$,  654,  803;  Vendor 
and  Purchaser,  <=>231;  Waters  and  Water 
Courses,  «»27,  33,  119,  244. 

1.  CREATION.  EXISTENCE,  AND  TER- 
MINATION. 

4=>8(4)  (Wash.)  That  defendant's  predeces- 
sor in  title  bnew  when  the  way  was  laid  out, 
and  that  he  and  others  beside  plaintiff  used 
the  same,  does  not  show  that  the  use  was 
merely  permissive;  for,  white  it  is  sometimes 
declared  that  the  use  must  be  exdasive,  the 
term  "exclusive  use"  does  not  mean  that  no 
one  may  use  the  way  except  the  claimant  of 
the  easement,  and  means  no  more  than  that 
Mb  right  does  not  depend  upon  a  like  right 
in  others.— Hendrickson  v.  Sund,  177  P.  80S. 
«=:>36(^)  (Wash.)  In  a  suit  to  restrain  defend- 
aot  from  obstructing  a  private  way  and  to 
have  the  same  declared  an  easement,  evidence 
held  sufficient  to  establish  plaintiff's  prescrip- 
tive right  to  the  way.  showing  a  hostile,  notori- 
ous, continuous,  and  adverse  user  under  claim 
of  right  for  longer  than  the  prescriptive  period. 
— Uendrickson  v.  Sund.  177  P.  808. 

n.  EXTENT  OF  BIOHT,  VBE,  AND 
OBSTRUCTION. 

^=>4I  (Mont.)  The  extent  of  an  easement  ac- 
quired by  adverse  user  is  measured  by  the 
extent  of  the  use  ^ev.  Codes,  S  4512).— Lowry 
T.  Carrier,  177  P.  756. 


EJECTMENT. 

See  Appeal  and  Error,  ^1009.  1010:  Judg- 
ment. «=9ll8;  Trial,  4s>60:  Tender  and 
Purchaser,  «=s>189. 

m.  PIJ3ADINO  AND  EVIDENCE. 

<9=>73  (Or.)  Where  prantor  intended  to  convey 
strip  of  land  whii^i,  through  oversig^ht  of  scrive- 
ner, was  not  described  in  deed,  and  (rmntor  sub- 
sequently quitclaimed  sucb  strip  to  third  parlr, 
who  brought  ejectment  action  against  sraotee  in 
prior  dee^  equity  had  jurisdiction  of^grantee'e 
cross-bill  to  correct  mistake  in  prior  deed  and 
to  remove  cloud  from  his  title  created  by  quit- 
claim deed,  and  to  enjoin  ejectment  action, 
though  grantor  ori^nall;  obtained  titie  to  land 
by  adverse  itoeseasion.— Pubols  v.  Jact^wen,  177 
P.  629. 

®==»93  (Utah)  In  ejectment,  evidence  keU  such 
that  the  court  could  not  hold  that  the  findings 
were  against  the  clear  preponderance  of  the  evi- 
dence.—Rieske  V.  Hoover,  177  P.  22& 

ELECTIONS. 

See  Constitutional  Lw,  «=>9,  31,  46;  Manda- 
mus, ^=>178;   Municipal  Corporations, 

VI.  NOaUNATIONS  AND  PRDCART 
ELECTIONS. 

'S=>I20  (Mont)  Geueral  Primary  Law,  failing 
to  provide  for  election  of  candidates  to  be  vot^ 
upon  at  special  election,  construed,  in  view  of 
sections  2  and  7,  to  apply  only  to  nomination 
of  candidates  to  be  voted  for  at  general  ^flec- 
tions.—State  V.  Duncan,  177  P.  250. 

Oraeral  Primary  Law  does  not,  under  sectkm 
8  and  under  repealing  clause,  repeal  prior  stat- 
utes governing  nominations  of  candidates  to  be 
voted  for  at  special  elections  j  swdi  law,  in 
view  of  sections  2  and  7,  applymg  only  to  gen- 
eral election.— Id. 

«=>I35  (Mont.)  I>irect  Primaxr  Election  Imw, 
6  32,  giving  county  central  committee  power  fto 
fill  vacancies  occurring  among  the  candidates" 
caused  by  death  or  removal,  keid,  in  view  of 
fundamental  purpose  of  such  law  as  expressed 
in  its  title,  and  notwithstanding  section  IQj  to 
give  committee  no  authority  to  make  origmal 
nominations. — State  v.  Duncan,  177  P.  248. 

Direct  Primary  Election  Law,  |  32,  giving 
county  central  committee  power  to  "fill  vacan- 
cies occurring  among  candidates  •  •  •  cans- 
ed  by  death  or  removal,"  gave  committee  no 
power  to  nominate  candidate  to  be  voted  for  at 
special  election  upon  death  of  state  senator; 
sudi  death  not  causing  vacancy  among  candi- 
dates.—Id. 

«=»I47  (Mont)  Upon  death  of  state  senator, 
nomination  of  candidate  to  be  voted  for  at 
special  election  to  fill  vacant^  could  properiy 
be  made,  under  Rev.  Codes,  J  tS21,  or  section 
524,  by  electors;  General  Primary  Law,  in 
view  of  sections  2  and  7  thereof,  being  Umited 
to  general  elections,  and  not  having  repealed 
statutes  relating  to  nominations  for  special 
electi<»is.— State  v.  Duncan,  177  P.  250. 

JC.  CONTESTS. 

^=>275  (Wash.)  Since  the  officers  of  a  diking 
district  organized  under  Rem.  Code  1915,  {  4091 
et  seq.,  are  not  "county"  or  "precinct"  officers 
within  Rem.  Code  1916,  S  4941,  authorizii^ 
election  contests,  the  court  has  no  jurisdiction 
over  a  contest  between  two  sets  of  officers 
elected  for  a  diking  district— Whltten  v.  Silver- 
man, 177  P.  737. 

ELECTRICITY. 

See  Constitutional  Law,  <^=»64:  Master  and 
Servnnt,  €=>373;  Munidpal  Corporations, 
-^sOll. 

«S9 1 1  (Okl.)  Findii^s  and  order  nude  by  Cor- 
poration Commission  granting  an  nppUcatiOB 
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ot  a  Ufht  and  power  dompany  for  an  lna«ase 
of  rates  for  electricity  famished  inhabitanta  of 
ft  city  and  town  held  to  be  reasonably  aapport' 
ed  by  the  evidence.— Oi^  of  Durant  v.  Con- 
■umers'  Light  &  Power  Co.,  177  P.  S61. 

Laws  1918,  c.  96,  gives  CorporatiOQ  Oomini»- 
aion  jarisdiction  over  pnbKc  uttUtfes,  inclad- 
ing  light  and  power  plants,  to  estabUah  rates 
and  prescribe'  ndes  and  regolationt  affecting 
thoir  service  and  operatloB.— Id. 

Where  a  city  contracted  to  sell  its  mnnici* 
pal  light  plant  to  a  company,  and  in  part  con- 
nderatlon  the  cunpRoy  agreed  to  finiiKh  elec- 
tricity to  city's  InbaMtBBtB  at  rates  mentioned 
in  contract  for  a  fixed  pwied,  the  Corporation 
Commission,  under  Laws  jU^lB,  c.  83,  has  ju- 
risdiction to  order  a  change  in  the  rates.— Id. 
4^15(1)  (Wa^.)  Where  neighbor  of  one  with 
telephone  service  secured  permission  to  ase 
phone,  and  was  Injared  by  electric  shock  or 
otherwise,  at  heat  she  was  a  mere  licensee,  and 
could  recover  from  telephone  company  only  if 
injuries  were  wfllfnl,  wanton,  or  malicious ; 

Jiroof  of  accident  not  snfficiug  to  make  prima 
ade  case  under  doctrine  ol  res  ipsa  loquitur. 
— Innum  v.  Home  Telephone  A  T^egraph  Co., 
in  p.  870. 

ELEVATORS, 

See  Ininrance,  «ss»439;  Ne^igenee,  «=»136. 

EMBEZZLEMENT. 


See  Attorney  and 
«»26S.  471. 


Client,  ^=»44;  Evidence, 


4=321  (Idaho)  Where  a' city  derk,  asanming  to 
act  for  the  -«lty  IB  collecling  moneys  under 
certain  ordioances,  converted  the  same  to  bis 
own  use,  he  was  properly  indicted  under  Bev. 
Codes,  I  7006,  though  the  facts  should  neces- 
sitate his  iodictment  as  an  a^nt  rather  than 
aa  officer ;  the  statute  applying  to  both.— State 
T.  Dawe.  177  P.  393, 

^3>23  (Idaho)  Where  a  city  clerk,  assuming 
nnder  Rev.  Codes,  H  2266,  2277,  to  act  for  the 
dty  in  collecting  moneys  nnder  ordlnaiKfes,  con- 
verts the  money  to  his  own  use,  he  cannot  de- 
feat prosecution  for  embeulement  on  ground 
that  the  ordinance  being  void,  he  bad  no  au- 
thority as  such  clerk  to  receive  the  moneys. 
—State  V.  Dawe,  177  P.  393. 
•=*44(3)  (Idaho)  Where  the  evidence  shows 
that  the  embezzlement  of  an  aggregate  amount 
has  been  accomplished  by  a  continuous  series 
ot  withholding  sums  not  separately  capable  of 
proot  the  crime  is  a  continuous  one,  and  proof 
thereof  is  suffidedt  to  sustain  a  conviction  of 
embeKBlement  of  such  aggregate  amount-^tate 
V.  Dawe.  177  P.  373. 

EMERGENCIES. 

See  Highwaya.  «»18& 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  «»1(X}6,  1008;  Master 
and  Servant.  «=»87.  180,  204.  228,  286,  247, 
.268,  201,  265,  278.  288,  207;  kegUgcnce,  «s» 
186;  Pleading,  «:?>64,  864,  SWr^ial,  ^ 

EQUITY. 

See  Adoption.  ^=»6;  Appeal  and  Error,  4=» 
223.  460,  898,  987.  1009,  1065;  Cancellation 
of  iDstruments;  Divorce,  «»249,  252;  Eject- 
ment, «=»73:  Escrows,  ^=»8;  Execution, 
4=»40,  41;  Injunction;  Insurance,  ^»580; 
Landlord  and  Tenant,  €=^23;  Liens,  «=b22; 
Nuisance,  4=935;  Public  X^ands,  ^=>ai;  Qui- 
eting Title;  Beformatlon  of  Instrumenta; 
177Pw~65 


Specific  Perfonnhiice;  Trtata;  Vendor  and 
Purchaser,  ^s>7r. 

MAxncs. 

(A)    Nainre,    Gronnds,    Snbjects,   and  Bx- 
tent  oC  JnrladlottoM  Is  General. 

®=»3fl(ll  (Utah)  Tn  an  enuity  action,  where  the 
prayer  is  for-  both  specific  and  general  reHef. 
the  court,  having  acquired  jarisaletloD  of  the 
parties  and  t^e  subject-matter,  will  retain  that 
jurisdiction  until  justice  has  been  done,  although 
the  equitable  relief  sought  Is  denied,  especial- 
ly in  this  state,  where  there  Is  but  <»ie  form 
of  dvil  acticHn.— Kinunan  r.  Utah  Gas  &  Coke 
Co.,  177  P.  418. 

(O)  Frloclples  and  MuIkb  of  I0a«>t7< 
^a>57  (N.M.)  Where  everything  requited  to  be 
done  nnder  a  contract  to  adopt  a  child  a/>-' 
cording  to  existing  statatory  law,  excefit  tb« 
steps  neeeeaary  nnder  La-w»  Terr.  New  Mex- 
ico 1870,  c.  31,  to  perfect  legal  adoption,  eq- 
uity will  consider  tnat  done  which  ought  to 
have  been  done,  and  decree  specific  enforce- 
ment of  contract,  so  as  to  entitle'  faster  child 
to  r^ta  of  inheritance  under  statute^Baraey 
T.  Hutddnaon.  177  P.  800. 

ERROR,  WRIT  OF. 

See  Aiveal  and  Error. 

ESCAPE. 

See  Indiana,  ^3>27;  Indictment  anX  Informa- 
tion, «Es>lia  185.  179. 

ESCROWS. 

See  Corporations,  «s>448;  Deeds,  «s>56,  58. 
60,  177;  Execution,  «=»171 :  Hnsband  and 
Wife.  «a>266;  Trusts,  «=»84;  Vendor  and 
Purchaser,  *»228. 

(Gal.)  Documents,  includins  option,  as- 
signment, agreement  for  commission,  and 'order 
on  escrow  holder  to  pay  commission,  together 
with  letter  of  instructions,  hel4  to  constltnte 
an  escrow,  within  Civ.  Code,  jj  10B3,  1067.— 
Baney  v.  Security  T^u^t  Co.,  177  P.  444,  449. 

Although  option  and  assignment  of  shares  of 
stock  which  were  deposited  in  escrow  did  not 
specifically  name  the  assignee,  transaction  was 
valid  transfer,  for  the  purposes  of  the  escrow, 
where  from  all  the  documents  deposited  in  es- 
crow the  name  of  the  transferee  was  ascertain- 
able.—Id. 

Where  owner  of  corporation  stock  made  op- 
tion and  ftsaignment,  depositing  them  in  escrow, 
fact  that  he  also  gave  the  intended  transferee 
agreement  for  commission  and  order  on  escrow 
holder  to  pay  commission  did  not,  as  to  the 
escrow  holder,  deprive  the  transaction  of  its 
escrow  character. — Id. 

4s>8(l)  (Aris.)  Where  a  deed  is  placed  in  es- 
crow, the  grantor  holds  the. legal  title  and  the 
grantee  the  equitable  title.— Juvla  v.  Gbanslor 
%  Lyon  Co.,  177  P.  27. 

A  grantee  in  a  deed  in  escrow  could  trans- 
fer ms  equitable  interest  prior  to  delivery  and 
recordation  of  the  escrow  deed. — Id. 
*S9I0  (Aril.)  Neither  Civ.  Code  1918,  par; 
2080,  nor  any  other  statute,  requires  an  es- 
crow deed  to  be  placed  of  record  before  its 
second  delivery. Warria  v,  Chanalor  A  Lyon 
Co.,  177  P.  27. 

«=>I4(1)  (Okl.)  Where  delivery  of  an  escrow 
is  made  to  depend  upon  performance  of  certain 
cosditions,  consent  to  delivery  is  withheld  until 
performance,  and,  if  payee  in  a  note  bo  placed 
m  escrow  obtains  possession  thereof  before 
performance  of  conditions,  he  acquires  no  title 
-Heath  v.  Burubom-Munger-Boot  Dry  Good* 
Co.,  177  P.  606. 
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ESTATES. 

See  Deeds,  ^=>3;  Descent  and  Distribution; 
Executors  and  AdministrotorB;  Joint  Tenan- 
cy; MechanicB*  liena,  «^247;  Public  Lands, 
4s»54;    Tenancy  in  Common;  Willi. 

ESTOPPEL 

See  Appeal  and  Error,  «»882;  Constitutional 
Law,  4=»43;  Infants,  •=»20;  Insarance, 
144;  Judgment,  ^590.  829;  Landlord  and 
Tenant,  «=>23,  114;  Officers,  «39l01:  Sales, 
^9234;  Waters  and  Water  Coarwt,  «s» 
151;  Wills,  «=»792. 

n.  BT  DEED. 

(A)  Crcatton  and  operation   Im  General. 

«s»22(^  (Okl.)  Where  one  purchases  property 
and  accepts  a  deed  thereto  conveyins  it  to  him 
sul^ect  to  another's  leaie  thereof,  he  cannot 
deny  or  dispote  the  right  to  audi  lease  »  recog- 
niud  by  proviaiona  of  deed^WilHamwm  t.  I>a- 
TiM,  177  P.  667. 

EVIDENCE. 

See  Criminal  Law,  ^822-560;  Deposidona; 
Witnesaea. 

For  evidence  as  to  particular  facta  or  laaaes 

or  in  particular  actions  or  proceedinga,  see 

also  the  various  specific  topics. 
For  review  of  ruliags  relating  to  evidence,  aee 

Appeal  and  Error. 
Becejition  at  trial,  see  Criminal  Law,  ^=»878- 

683;  Tnal,  «=96a>62. 

I.  jrVDIOIAl  HOTZCE. 

4=38  (Utah)  Courts  are  required  to  take  Judi- 
cial notice  of  all  natural  forces  the  effect  of 
which  cannot  be  ignored,  and  that  no  one,  in 
ordinary  or  normal  health  can  freeze  his  feet, 
when  reasonably  clad,  unless  the  temperature 
tells  considerably  below  32  degrees  Pohren- 
heit.— Zoccolillo  v.  Oregon  Short  Uoe  R.  Co., 
177  P.  201. 

4=3l4  <Utah)  Courts  are  required  to  take  judi- 
<^  notice  of  all  natural  forces,  the  effect  of 
which  cannot  be  ignored,  and  that  no  ose  in 
ordinary  or  normal  health  can  freeze  his  feet, 
when  reasonably  clad,  unless  the  temperature 
fails  considerably  below  32  degrees  Fahren- 
heit.—Zoccolillo  V.  Oregon  Short  lane  R.  Co., 
177  P.  20L 

«»20a)  (N.M.)  The  court  cannot  take  judicial 
notice  of  the  duties  and  responsibllitiea  of  a 
managing  editor.— State  v.  New  Mexican  Print- 
ing Co.,  177  P.  751. 

«=>32  (CaLApp.)  The  court  cannot  take  judi- 
cial notice  of  a  city  ordinance.— Muther  v. 
Capps,  177  P.  882. 

n.  PRESUMPTIONS. 

43»65  (Cal.)  Testator  is  presumed  to  know  that 
bis  wife  would  be  entitled  to  mie-half  of  all  bis 
property,  which  was  community  proper^,  as 
acknowRdged  by  him  in  his  will. — In  re  Elinf  a 
Estate,  177  P.  461. 

«s»69  (Okl.)  Where  contract  for  the  sale  of 
oil  and  gas  leaae  made  approval  of  title  by 
purchaser's  attorney  a  condition  precedent  to 
its  performance,  the  presumption  was  that  at- 
torney, in  examining  the  title,  acted  in  good 
faith.— First  Nat  Bank  Gnj,  177  P.  115. 
«»80(1)  (CaLApp.)  In  absence  of  proof  to  con- 
trary, it  Is  presumed  that  laws  of  Alaska  are 
same  as  those  of  California. — Kimball  v.  Superi- 
or Court  in  and  for  City  and  County  of  San 
PraoriBco,  177  P.  488. 

4=983(1)  (Cal.)  An  adoption  was  not  proved, 
under  Code  Civ.  Proo.  I  IIXB,  sobds.  15.  16. 
providing  that  it  is  presumed  that  official  duty 
had  been  regularly  performed  and  that  a  judge 
was  actine  in  the  lawful  exercise  of  his  jurls- 
dicti<»n.  where  the  papers  ia  the  case  were  de- 
stroyed, and  all  that  witnesses  conld  testify  waa 
that  from  looking  over  indorsements  on  the 
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papers  they  conld  see  that  .there  was  «  peti- 
tioo,  a  consent,  an  agreement,  and  an  order.— 
In  re  Sharon's  P^sUte,  177  K  283. 
«=383(2)  (CaLApp.)  In  an  action  for  false  im- 
prisonmest  brongbt  by  a  peddler  arrested  after 
his  license  waa  revoked,  tbe  court  will  imnune 
that  the  board  ot  truatees  <^  iht  muaicipality 
lawfully  and  properly  ezerdaed  its  discretitxi  in 
revoking  the  license,  in  the  abeence  of  positive 
proof  to  the  contrary.— Sborr  r.  City  oi  A  ansa, 
177  P.  618. 

IT.  BBLEVANOT,  MATERIA&- 
ITT,   AlfD  OOMPETEXGT 
IN  OEMERAI.. 

(B)  Rea  Geatae. 

<ft=9l2l(2}  (Wash.)  In  an  action  for  the  pur- 
chase price  of  tanks,  defendant  claiming  that 
the  tanks  were  leaky  and  OMless.  a  statement, 
made  by  a  plumber  hired  by  plaintiff  to  con- 
nect the  tanks,  while  asking  for  a  ladle  and 
wiping  cloth,  that  he  had  broken  off  a  lug,  was 
adioiasible  as  part  of  the  rea  gest»,  being  made 
while  he  was  actually  doing  the  work.— Has- 
keU  V.  Carlisle  Packing  CoTl??  P.  780. 

(B)  Conapetency. 

^155(8)  (Cal.)  Under  Code  av.  Proc.  1 1S54. 
where  plaintiff  on  croaa-examioation  volunteer- 
ed to  state  in  part  the  snhject-iofttter  of  a 
correspondence  between  her  and  deceased,  de- 
fendant executor  was  entitled  to  present  in 
evidence  the  whole  correspondence  to  which 
the  testimony  thus  volunteered  related,  even 
though  it  emoraced  tbe  decedent's  self-serving 
declarations.— Hinton  t.  Welch,  177  P.  282. 

VH.  ADKIBflZOMS. 

(D)  Br  Avesto  or  Other  RepvM«nta«lTea. 

*=>244(7)  (Wash.)  In  an  action  for  the  pur- 
chase price  of  siiorinlly  constructed  tanks,  tes- 
timony tlint  a  plumber,  iiiren  Dy  defondaiit  cor- 
poration to  connect  the  tnoks,  when  asking  for 
a  ladi  :iiid  \^ipiIl^  cloth,  stated  tliat  be  had 
brokei.  ^il  a  lug,  was  not  hearsay,  but  an  ad- 
mission or  declariiti'in  mode  by  nn  agent  and 
employ*^  within  tlic  si,u|ii.'  of  his  aiitliurify,  and 
connected  with  transaction  in  which  be  was 
then  engaged.— Haskell  t.  CarUi^  ^EjackjiM  Co., 
177  P.  m 

(■)  Proof  Md  BSeet. 

4a>265(2)  (N.U.)  A  defendant's  admission  that 
he  was  the  managing  editor  of  a  newspaper 
will  not  be  taken  to  admit  the  allegations  of  an 
information  in  constructive  contempt  that  he 
printed,  published,  or  circulated  the  paper,  where 
hia  answer  n>ecificaliy  doiiea  those  acts. — State 
V.  New  Mexican  Printing  Co.,  177  P.  751. 
<=3>265(6)  (Cal.App.)  In  action  involving  exiat- 
ence  of  agency  between  manufacturer  and 
salesman  employed  hj  dealer  having  exclusive 
:  territory  for  sale  of  manufacturer's  products, 
statements  by  dealer,  while  testifying  during 
salesman's  trial  for  embezzlement,  that  sales- 
man was  agent  of  manufacturer  were  not  bind- 
ing upon  manufacturer.— Dfrnond  T*  Benemer 
Cas  Engine  Co.,  177  P.  858. 
^265(7)  (Wash.)  Where  during  principal's  ac- 
tion against  city  for  damage  to  goods  general 
manager  admitted  that  no  damage  resulted  from 
certain  backwater,  but  that  alt  the  damage  oc- 
curred in  another  way,  tbe  plaintiff  was  bound 
by  the  statement  aa  an  admuaion  during  triaL 
— F.  W.  Woolwortb  Co.  T.  City  of  8«attl^  177 
P.  664. 

Vm.  DEOLARATIOMS. 

(A)  Hstnre,  Form,  and  Incident*  tm  Gen- 
eral. 

9»27l(19)  (Gal.)  In  an  action  against  estate 
of  an  alleged  partner,  where  the  executor  set 
up  repudiation  of  partnership,  laches,  and  limi- 
tationa,  be  waa  properly  permitted  to  introduce 
in  evidence  a  letter  written  by  deeedcat  to  show 
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that  there  wa«  b  repudiation  and  tfaat  pUia- 
tiS  vaa  guilty  of  lacbea  and  that  limitationB 
had  run.— Hinton  v.  Welch,  17T  P.  282. 
«=»27l{19)  (Or.)  In  action  by  contractor  to 
haul  wood,  for  damages  tbroiuh  liaving  be«n 
milled  aa  ti>  drnffaeter  and  condlttoa  of  dtiteod- 
anti*  flume,  place  where  wood  waa  to  be  meas- 
ored,  etc,  letters  from  plaintiff  to  defendants, 
occasioned  hj  transaction,  and  pertaining  to  exe- 
cution and  performance  of  contract  A«M  admis- 
sible  as  deaaralieaH  sQd  coareTsationa  Hetween 
parties  and  not  tnadmtiislble  ob  self-serving  dec- 
laratioiM.— JohuaoB  v.  Meyevsp  177  P.  63L 

(C)  As  to  Pe«lKr«c,  Blrtli,  ud  R«1««1«b- 

■hip. 

«3a>285  (OU.)  Declarations  relative  to  pedigree 
are  admiaaiUe.— Lauderdale  v.  O'NeiUt  177  P. 
113. 

(B)  Proof  mad  BC«ct. 

«s»3l3  (Okl.)  While  dedarations  relative  to 
pedigree  are  admissible,  they  are  not  entitled 
to  the  same  weight  that  ia  to  be  given  to  di- 
rect asd  p<wltiTe  sridanm^lMdetdate  t. 
O'NeUl,  177  P.  U«.. 

Z.  SOOinBEMTABT  BVIDCMUB. 

(C)  PrlTala  Writings  Md  PnUllcKtlona. 

4=>353(6)  (Okl.)  In  an  action  to  recover  an  uo< 
divided  lulf  interest  in  an  allotment  inherited 
by  EL,  since  deceased,  raising  the  issue  of 
whether  plaintiff  and  one  B.,  alleged  aunts  of 
B..  were  half-sisters  and  the  daughters  of  the 
same  mother,  a  deed  and  an  order  appronog 
it,  redtfug  that  B.  was  the  hew  of  E., 
were  incompetent  to  establish  heirsbiph— Lau- 
derdale ¥.  O'NeiU,  177  P.  113. 
«s»357  (Cal.)  In.  an  action  against  estate  of  an 
alleged  partner,  defendant  could  introduce  let- 
ters wntten  to  deceased  by  plaintiff  to  show 
thst  plaintiff  had  not  asserted  or  insisted  upon 
the  existence  of  such  partnership  and  was 
guCty  of  lacbes.~HiDton  v.  Welch,  177  P.  282. 

(D)  ProdnctloB,  Anthentloation,  aad  Bf- 

feet. 

«9378(1)  <OkL}  In  forcible  entry  and  detainer 
by  a  grantee  taking  his  deed  subject  to  defend- 
ant's lease,  letters  passing  between  defmidant 
from  his  lessor  of  mu<A  nature  that  they  could 
not  have  passed  between  other  parties  were 
within  the  rule  requiring  authenticity  to  be  ea- 
tabliriied  by  bandwcfting,  or  bw  otker  ptooC— 
WUliamson  v.  Davis.  177  P.  667. 

3a.  PAROI.  OB  BXTBXKSIO  BVI- 
DEHOE  AFFEOTINO  WAIT- 
INGS. 


Ilk}  OoirtFadlotlBK.  Varrlnv^'or  Addin 
Vmwmam  ot  Wvlttea  IsMtromoKt. 


9  to 


_  >386(4)  (C^I.)  As  the  only  writings  necea- 
sary  to  sa  adoption  are  the  consent  of  the  par- 
ties, the  agreement  of  the  ad<q>ting  parent,  and 
the  order  of  the  jndge,  the  fact  that  the  adopt- 
ing parent  waa  not  a  resident  of  California  and 
waa  not  ten  years  older  than  the  child  can  be 
shown  by  extrinsic  evidence  to  invalidate  the 
order.— In  re  Sharon's  Estate.  177  P.  283. 
«E3>40S(1)  (Wash.)  A  receipt  ox  release  is  not 
a  contract  on  evidence  of  a  contract,  and  may 
be  explained  or  omtradicted  by  parol  evidence. 
—Pickering  v.  Boeder,  177  P.  321. 
^»408(1>  (Wash.)  In  suit  br  attorney  to  re- 
cover fees  for  services  from  client's  administra- 
tor evidence,  explaining  or  evco  contradicting 
receipts  given  by  attorney,  was  not  inadmissible 
as  varying  written  contract;  the  receipt  not 
being  a  contract,  and  not  being  conclusive.- 
Langford  v.  Pringle,  177  P.  731. 
4=340{^  (Wssh.)  A  release  is  not  a  contract  or 
evidence  of  a  contract,  and  may  be  cxp'aiued  or 
contradicted  by  parol  evidence.— Pickering  v. 
Boeder,  177  P.  321. 

^»4I9(10)  (CaLAppJ  Ita  action  to  foreclose  a 
mortgage  illsintiff  mortgagee  was  entitled  to 
■how  what  the  metnal  considentloK  waa  and 


wbm  it  paaaed,  in  view  of  Code  Cir.  Proe.  | 
19G2,  snbd.  2.  as  to  presumption  from  facts 
recited,  not  applying  to  recital  of  eonsidera' 
tion,  and  (Xv.  Oode,  |  1047,  as  to  explanation 
of  contract  by  reference  to  circumstancea— In- 
ternational Mortgage  Bank  v.  Eaton,  177  P. 
880. 

(B)  larKUdmtla*  Written  laatvaMoat. 

<£»432  (Kan.)  Evidence  that  a  note  was  given 
tor  accommodation  without  coasideration  may 
be  shown  without  violating  mle  that  oral  evi- 
dence ia  inadmissible  to  vary  or  contradict  the 
terms  of  a  written  contract.— Firat  Nat.  Bank 
V.  Stroop,  177  P.  836. 

«s»434(ll)  (Wash.)  In  action  for  fraud  in  se- 
cnrtng  title  to  plaintiff's  wheat  land,  parol  evi- 
dence was  not  inadmissible  as  varj^ng  instru- 
ments evidencing  transaction.— Burke  T.  Mayer, 
177  P.  662. 

(C)  'floparate  or  Svbseqoeat  Oral  Acre'c- 

4b>44I(11)  (Kan.)  A  contemporaneous  orsl 
agreement  with  the  payee  to  look  to  certain 
mortgage  security  and  to  hold  the  comaker  for 
the  balance  only  could  not  be  shown,  as  such 
sgreement  wonld  contradict  the  plain  terms  of 
the  note.— Conqueror  Tmat  Go.  v.  Danforth,  177 
P.  357. 

(D)  COBMtraetlon  or  Applleatloa  of  L.am- 

m^Mm*  of  Written  Invtrnment. 

*»44fl  (Okl.)  Testimony  as  to  grounds  on 
which  attorney  for  proposed  purchaser  of  sn 
oil  and  gas  lease  based  nla  disapproval  of  titio 
to  land,  submitted  under  a  provision  of  the 
contract  making  bis  opinim  final,  is  inadmissi- 
ble; the  written  amtract  being  unambiguous 
and  so  not  authorlxing  Intioductum  of  evidence 
to  explain  Its  terms.— First  Nat.  Bank  t.  Clay, 
177  P.  115. 

4^448  (Wash.)  Where  a  written  contract  Is 
ambiguous  or  obscure  in  its  meaning,  the  sur- 
rounding circumstances  may  be  inquired  into 
for  the  purpose  of  ascertaining  what  was  with- 
in the  contemplation  of  the  parties  and  what  the 
contract  was.— Pickering  v.  Boeder,  177  P.  321. 
«^448  (Wash.)  A  complete  and  unambiguous 
contract  merges  all  prior  communicattona  and 
negotiationa  within  ttaelf,  and  requires  no  ez- 
planatien.— Dew  Park  Lumber  Co.  v.  Oregon- 
Washington  Lumber  de  Alfg.  Co.,  177  P.  330. 

Where  plaintiff  declined  to  accept  defendant's 
order  (or  lumber  and  defendant  accepted  plain- 
tiffs confirmation  order,  which  was  clear  and 
unambigoous,  and  specified  that  the  lumber  sold 
should  be  as  the  stock  runs,  evidence  of  negotia- 
tions leading  up  to  the  contract  was  Inadpiissir 
ble.— Id. 

4=>457  (Wash.)  In  action  against  seller  of 
fiour  for  nondeUvtfy,  parol  evidence  exirialning 
Quantity  understood  by  parties  to  be  compris- 
ed in  carload,  showing  car  contracted  for  con- 
tained 2S^  instead  of  customary  310  barrels. 
held  not  inadmissible  as  varying  or  contradict- 
ing memorandum  of  sale.— Wivbt  t.  Seattle 
Grocery  Co.,  177  P.  818. 

<^=>462  (Kan.)  Evidence  of  purposes  for  wUdi 
a  note  was  given  may  be  shown  without  violat- 
ing rule  that  oral  evidence  Is  Inadmissible  to 
vary  or  contradict  terms  of  a  written  contract. 
—First  National  Bank  v.  Stroup,  177  P.  830. 

Zn.  OPINION  EVIDENOE. 

(A)    ConolMlOBB    nnd    OplnlMS   of  Wtt- 
noMca  In  Oenernl. 

•8=»47l(3(^  (Cal.App.)  In  action  hivolvlng  ex- 
istence of  agency  betweeD<  nunufacturer  and 
salesman  employed  by  deallr  having  exduslve 
territory  for  sale  of  manufacturer's  products, 
statements  by  dealer,  whUe  teatlfylng  daring 
salesman's  trial  for  embesriement,  that  sales- 
man was  agent  of  manufacturer,  were  mere 
conclusions  and  Inadmissible.— Dimond  v.  Bess* 
emer  Gas  Engine  Oo.,  177  P.  6B8b 
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•=»487  (Mont.)  In  an  action  for  groceriet,  fael, 
and  sernces  iurnished  defendant,  plaintUfB  tes- 
tiiD0D7  as  to  the  worth  of  the  serricea  was 
admisaible  where  she  was  a  housekeeper  and 
laundress  of  long  experience.— Matoole  v.  Sul- 
llyao.  177  P.  25i 

4^489  (Moat.)  In  an  action  for  groceries, 
fuel,  and  services  famished  defendant,  piain- 
tilTs  testimonr  as  to  the  worth  of  thfe  serv- 
ices and  merchandise  was  admUslUe,  where 
she  waa  a  housekeeper  and  laundress  of  long 
experience,  and  the  merchandise  was  such  as 
bouaekeepeiH  are  accustomed  to  buy. — Matoole 
V.  Sullivan,  177  P.  254. 

®=»50l(3)  (Utah)  Opiniotui- of  witnesses  as  to 
mental  incapaci^  must  be  founded  on  and  be 
dedndble  from  facts  which  in  law,  if  true, 
would  In  some  manner  justiCy  the  condusion  oi 
the  witness  as  to  iacompetent^^In  re  Etau- 
sen's  Will.  177  P.  982. 

(B)  paWcats  of  Bxyert  TeaUmuiy'. 

C»506  (Wash.)  In  an  action  by  a  spectator  at 
a  baseball  game,  who  woa  stnidt  by  a  foul  ball, 
a  question  to  an  authority  and  writer  on  the 
game  of  baaeball  as  to  whether  he  ever  saw  a 
time  when  there  was  not  sufficient  screening  at 
the  park  for  the  protection  of  spectators  held 
objectionable,  c^Hing  for  tlie  conclusion  of  the 
witness  as  to  a  matter  which  was  for  the  de* 
termination  of  the  jury. — Kavaflan  t.  Seattle 
ItasebaU  Club  Asa'n.  177  P.  776. 
€=»5I3(11)  (Colo.)  In  an  action  by  servant  for 
iujuries  received  while  operating  a  car  in  a 
coal  mine,  the  testimony  of  an  expert  coal 
miner  was  admissible  on  the  question  of 
whether  the  servant  waa  furnished  a  reasona- 
bly safe  place  to  work.--NatioDal  Fuel  Co.  r< 
MoNulty,  177  P.  ©79. 

(C)  Coinpcteticir  of  BxpeFta. 

®=9538  (CaLApp.)  The  opinion  of  a  trained 
uurse  is  not  competent  to  show  that  treatment 
administered  by  a  phytudan  is  improper. — Mac- 
Coy  V.  Gage,  177  P.  296. 

(D)  EI»unla«tia»  sf  BxpcrtB. 

«=»553(4)  (Kan.)  In  action  Jor  killing  a  boy, 
alleging  automobile  driver's  negligence  in  driv- 
ing too  fast,  a  hypothetical  question  to  plain- 
tiff's  expert  assuming  that  car  skidded  after 
Ktriktng  boy,  where  evidence  was  that  sfter 
brake  was  released  the  car  rolled  until  driver 
Hiopped  it  witii  brake,  waa  such  a  material  as- 
sumption not  warranted  by  evidence,  as  to  war- 
rant  its  rejection.— K^ames  v.  Olark,  177  P.  540. 
<t=>5M  (Gal.App.)  Where  a  medical  expert  tes- 
tified hyiKtthetically  as  to  the  value  of  medical 
ttcrvicfs,  it  was  witbin  the  court's  discretion  to 
refuse  to  allow  a  discussion,  possibly  leiigthy, 
as  to  a  course  of  treatment  not  induaed  within 
the  facts  as  shown,  upm  which  he  baaod  his 
teHtimony.—JhIacOoy  v.  Gage,  177  P.  296. 
^=>558r6)  (Cal.App.)  On  cross-examination  of 
an  expert  witneas,  who  had  testified  hypotheti- 
cally,  objection  is  prop«>ly  sustained  to  a  ques- 
tion whidi  assumed  facts  whidi  dTd  not  appear 
in  the  evidence,  or  did  not  correctly  narrate  the 
conditions  shown  by  the  hypothetical  question, 
which  was  the  basis  of  the  witness'  first  answer. 
— MacOoy  v.  Gage,  177  P.  296. 

(F)  BITecc  of  Opinion  IDvldenee. 

4=3>S68(2)  (Ch1.>  On  petition  for  revocation  of 
probate  of  will  for  unaue  inflnence  and  unsound- 
ness of  mind,  opinion  evidence  of  testator's 
daughter,  a  trained  nurse,  and  business  ac- 
quaintances, that  teMtatur  was  of  unsound  mind, 
was  oE  no  greater  value  tlian  the  reasons  given 
in  support.— In  re  Iflint's  Rstate,  177  P.  451. 

ZXV.  WEIGHT  AXD  BUFFICXEHGT. 

«3»586(8.4)  (Okl.)  On  the  issue  whether  plain- 
tiff and  another  were  half-sisters  and  daugh- 
ters of  the  same  mother.  B.,  testimony  of  de- 
fendant's witnessts  that  thsy  norsr  haafd  that 


plaintiff  was  the  daughter  of  B.  was  purdy 
negative  and  of  do  weight  whatever.— Lander- 
dale  T.  O'Neill.  177  P.  118. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  4=»563 ;  Criminal  Lew, 
«»1(»0;  UOS,  1144. 

EXCHANGE  OF  PROPERTY. 

See  CancellaUon  of  Instruments,  ^»24;  Rvi- 
dence,  9=»434;  Fraud.  •:s>64;  lieni,  «=322; 
Mortgages,  «s>284;  Bf^rmatiou  of  bistni- 
ments.  «=332. 

EXECUTION, 

See  Appeal  and  Error,  «»45S,  480;  Fraudu- 
lent ConveysBces,  «s»241;  Master  and  Serv- 
ant^ «3»411^;  Mortgages.  «s>525i,  646. 

n.  TBOPEBTT  SUBJBOT  TO  BZ- 
ECUTIOX. 

<S=>27  (Or.)  Isterestt  vrtiMi  cumot  b«  trans- 
ferred, such  as  franchises  of  corporations, 
rights  to  office,  etc.,  are  not  subject  to  execu- 
tion.—Eldredge  V.  MiU  Ditch  Co..  177  P.  939. 
^s»28  (Or.)  Property  which  is  so  involved  with 
die  interest  of  the  public  that  it  cannot  t>e 
levied  upon  and  sold  without  interfering  with 
th^  rights  of  the  pnbllc,  such  as  corporations 
Uke  canals  and  raiiwayB.  is  not  subject  to  exe- 
cution.—Bldredge  V.  Mill  Ditch  Co.,  177  P.  939. 
«s»3f  (Or.)  Property  of  a  mntnal  water  com- 
pany, not  organised  for  the  purpose  of  selling 
water  or  as  a  profit  corporation  but  for  the 
sole  purpose  of  transmitting  and  delivering  to 
approprlators  and  owners  of  the  water  the 
quanbty  to  which  each  is  entitled,  the  rdation 
<^  the  corporation  being  tiuit  of  a  holding  com- 
pany, trustee  or  agent,  is  not  subject  to  levy 
and  sale  under  execution.— Bldredge  v.  MiU 
niteh  Co.,  177  P.  939. 

^=»40  (Or.)  Intangible  and  uncertain  interests 
which  involve  the  rights  of  third  parties,  such 
as  an  eqnitable  title  in  land  where  the  legal  ti- 
tle is  not  In  the  debtor,  are  not  subject  to  exe- 
cution.—Eldredge  V.  Mill  Ditch  Co..  177  P. 
989. 

43»4I  (Or.)  Equity  will  not  permit  the  levy  of 
an  cxecnti«n  upon  a  1e^  tiUe  hdd  by  a  debt- 
or as  trustee  for  a  third  party,  as  in  the  case 
of  an  assignee  for  the  Ixmefit  of  creditors  or 
an  orctoary  naked  trastr-^Utrt^  t.  HOI 
Ditch  Co.,  177  P.  939. 


vaoathto,  awp 


«a)»|7l(l)  (Arte.)  Where  grantee  in  deed  to  es- 
crow transferred  his  equitable  Interest  to  plain- 
tiff prior  to  an  attachment  by  creditors,  an 
injunction  will  be  issued  to  restrain  a  sale  of 
the  property  under  execution;  the  test  being 
whether  purchaser  at  such  sale  would  be  cn- 
titied  prima  facte  to  judgment  in  an  action  to 
recover  the  property  upon  exhibiting  in  evi- 
dence his  titie  derived  from  the  sale,  in  view 
of  dr.  Code  191S,  pars.  186S,  1408.— Jarvis  v. 
Chandor  A  Lyon  Oo.,  177  P.  27. 

"TO.  SALE. 

(■>  TMl*  mm*  lUckts  •<  PsrokSMV. 

<&=3262  (Okl.)  A  purchaser  at  a  sherifTs  sale  of 
chattels  does  not  take  title  to  a  specific  artide 
not  included  in  the  notice  of  sale  and  not  actu- 
ally Bold  at  the  SherifTs  sale  of  the  other  prop- 
erty levied  on,  although  audi  article  was  indud- 
ed  in  the  levy.— Olenn  v-  Kobertsm.  177  P.  37^ 

EXECUTIVE  POWER. 

See  OonstitaUowd  Xjsw,  ^tm. 
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See  CourtB,  «s»8. 


FACTORS. 


Sea  Brokers. 
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EXECUTORS  AND  ADMINISTRATORS. 

Hce  AbatMn^nt  nnd  KeTivnl.  ^»7A;  DeBcrnt 
and  Distribution;  Evidence,  «s»408;  Judg- 
mpnt,  «3»818;   nen^nCr  «s»lS6;  Trusts, 

n.  AVPoiNTMSirr.  QUAZjnoATXoir. 

AND  TEH  U  BE. 

•s>3l  (Okl.)  The  removal  of  an  administrator 
appointed  by  the  probate  court  of  Arkansas  to 
the  state  nf  Oklahoma  after  his  appointment  did 
not  ipso  facto  vacate  or  revoke  hU  letters  of 
adminiitration.— Chicago,  B.  I.  A  P.  Ry.  Go.  v. 
Forrester,  177  P.  608. 

AIXOWAHOM  TO  tUKVlViJiO 
WIFE,  HUSBAIfS,  OB 

«»I79  (Wash.)  Laws  1»17,  p.  ©70.  8  103,  pro- 
viding for  setting  over  to  vioov  of  property  to 
value  of  ¥3,000  in  lieu  of  homestead  and  other 
exemptions,  is  not,  Mrietly-  speaking,  a  home- 
stead and  exemption  taw,  does  not  pertain  to 
rights  of  debtor  and  creditor,  and  is  calculated 
to  prevent  deiiendency. — In  re  Lavenberg'a  Eb- 
ttitc,  177  P.  31i8. 

®=»I74  (Wash.)  Where  debtor  died  intestate, 
leaving  property,  after  payment  of  preferred 
trlaims,  less  than  J^l.OOO  in  value,  and  widow 
auulieJ  for  ailowance  under  Laws  1017,  pp.  670, 
671,  11  108.  104.  creditors  existing  before  cuact- 
ment  of  such  act,  which  repealed  Hem.  Code 
1!)15,  I  1464,  allowing  widow's  exemption  of 
?1,U00,  could  not  defeat  the  allowance  to  her, 
in  view  of  Laws  1017,  p.  700,  I  210.  which 
warrants  court  in  treating  act  of  IB17  as  con- 
tinnatioii  of  existing  laws. — Id  re  Lavenberg's 
KrtatP.  177  P.  328. 

«=»I94(1)  (Wash.)  Under  Laws  1917.  pp.  670, 
671.  IS  103,  104,  providing  for  setting  over  to 
widow  property  to  value  of  $3,000  in  lieu  of 
homestead  and  other  exemptitMiSj  the  widow, 
who  petitions  for  such  allowance,  is  in  no  sense 
a  contending  party,  and  the  court  has  no  dis- 
cretion, notwitnstanding  widow  is  a  nonresident, 
but  must  make  Oie  aUowanee,  if  stated  condi- 
tions exist,— In  re  LavcDbwg's  Bstate,  177  P. 
328. 

Vn.  DIBTBIBUTXOir  OF  SBTATB. 

«sa>3l5(ffi  (Cal.App.)  A  decree  of  dlsMbutlon 
determining  the  rights  of  the  beneficiaries  un- 
der a  will  from  wbifdi  no  appeal  was  ever  taken 

IB  conclUBive  as  to  theprovisions  of  the  will. — 
Furman  v.  Brewer,  177  P.  495. 

X.  Axmotn. 

^»426  (Cal.)  Urautee  selling  land  to  be  beld 
in  truBt  for  benefit  of  trustor,  and  on  bia  death 
to  be  e<|ually  divided  with  his  heirs,  the  sale 
oceurring  during  the  life  of  the  trustor,  may 
lie  sued  by  the  administratrix  of  the  trustor. 
-  IVnrl  V.  Pearl,  177  P.  845. 

Xn.  FOBEIGM  AlTD  ANOHXABT  AI>- 
aONISTBATZON. 

«a»524(3>  <OkL)  In  suit  prosecuted  by  admin- 
istrator appointed  by  probate  court  of  Arkansas, 
an  answer  alleging  his  removal  from  Arkansas 
to  Oklahoma  after  bis  appointment,  but  not  al- 
leging any  onler  by  appointing  court  vacating 
ut  revoking  liis  letters,  did  not  make  an  issue 
on  fafs  capacity  to  maintain  action  in  Okla- 
homa oourtH.— <TliioaKo,  R.  I.  &  P.  Ry,  Co.  v. 
Forrester,  177  V.  503. 

EXEMPTIONS. 

See  Executors  and  Administrstors.  ^al73, 
174.  104:  Homestead;  Taxation,  241, 
537.883. 

EXPLOSIVES. 

See  Death,  «s>09;  Taxation,  «3»683. 


FALSE  IMPRISONMENT. 

See  Evidence,  ^88. 

I.  Omii  IitABILlTT. 

lA)  AotsOoBstWvtlKir  W»lse  iMprlsoamemi 
mm€  ItlaMlfltr  Tkarctor. 

•=s»5  (Colo.)  Where  a  dty  detective  without 
a  warrant  went  to  plaintiff  and  told  her  that 
he  could  pat  her  in  jail  but  woald  make  it  easy 
for  her  and  take  her  to  an  attorney's  office  and 
meet  the  accuser,  and  the  accuser  upon  seeing 
her  declared  she  was  not  the  right  woman,  and 
she  was  released,  there  was  an  arrest  and 
false  imprisonment.— Kettelhut  v.  Kdwards,  177 
P.  961. 

4=»I5(1)  (Colo.)  BatiScatioD  of  an  arrest 
makes  one  as  responsible  for  damages  for  false 
imprisonment  as  though  he  directs  the  arrest. 
— KeUelbot  v.  Edwards.  177  P.  061. 

fB)  AetlOKS. 

4=s»3l  (CaLApp.)  In  an  action  for  false  im- 
prisonment by  a  peddler  arrested  for  peddling 
after  his  license  had  been  revoked,  evidence  held 
to  show  good  faith  on  the  part  of  the  town  trus- 
tees in  revoking  such  license  on  the  ground  of 
unfitness.— Shorr  v.  City  of  Azusa,  177  P.  513. 
®=»3I  (Colo.)  Evidence  held  sufficient  to  sus- 
tain a  finding  in  an  action  for  damages  for 
false  imprisonment  that  defendant  caused  the 
arrest.— Kettelhut  v.  Edwards,  177  P.  961. 

FALSE  PRETENSES. 

See  Criminal  Law,  «»10S,  109. 

<8=33l  (N.M.)  Indictment.  »nder  Code  1015,  f 
1651,  for  securing  money  by  false  pretenses,  al- 
leging that  means  employed  were  certain  bogus 
bills  of  sale  and  a  mortgage  attacbeil  to  a  draft 
drawn  on  defrauded  party,  bat  not  showing  tliat 
draft  was  ever  honored  or  money  paid  on  faith 
of  such  representation,  was  fatally  detective. — 
State  V.  Faggard,  177  P.  748. 
«s»32  (N.M.)  An  indictment  under  Code  1916. 
1 16S1,  for  obtaining  property  or  money  by  Calse 
pretenses,  must  directly  and  distinctly  allege 
the  ownership  of  the  property  obtained, — State 
v.  Faggard,  177  P.  748. 

«=930  (CalApp.)  Evklence  that  defendant  pre- 
sented to  first  bank  check  on  another,  know- 
ing he  had  not  sufficient  funds  for  its  payment 
and  that  payment  was  refused  until  he  secured 
an  indorser,  when  at  his  re<]uest  he  was  paid 
the  sum  named  in  the  check,  warranted  the 
inference  that  defendant  intended  to  defraud 
the  first  bank,  and  it  was  immaterial  that  it 
subsequently  recovered  from  the  indorser.— 
People  V,  Kawano,  177  P.  174. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal  and  Error,  <C=»1005,  10(18:  Master 
and  Servant.  ^180,  204.  228,  2^^.^,  2-17,  258, 
205,  278,  288,  297 ;   Negligence,  «=>136. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  •a»180. 

FENCES. 

See  Adverse  PoseessioD,  ^=>W,  85;  Bounda- 
ries, «s»i8;  Quieting  Title,  «=»1S,  .44. 
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FERRIES. 

See  PleadiDK.  «»406. 

I.  ESTABUSHBIEnT  AMD  KAIMTE. 

HANOE.  / 

4s39  (Wash.)  County,  empowered  to  conduct  a 
fern  and  ooUeet  tolls,  under  Rem.  Code  1915,  1 
0013,  has  implied  authority  to  provide  approach 
from  terminus  of  street  railroad  to  landioB 
place.— Hart  v.  King  County,  177  P.  344. 

XL  BE01II.ATIOX  AMD  OPEBATIOM. 

«ss»32  (Wash.)  Where  roadway,  from  terminus 
of  street  car  line  to  wharf,  was  maintained 
jointly  by  street  railroad  and  county  operating 
a  ferry,  the  county  is  liahle  for  injuries  to  pas- 
senger from  defect  in  roadway,  sustained  as  pas- 
senger stepped  onto  roadway  In  alighting  from 
street  car.— Hart  v.  King  County,  177  P.  344. 

County,  operating  ferryboat  under  Rem.  Code 
1915,  i  5013,  is  a  common  carrier  for  hire,  and 
ia  operating  in  its  proprietary  capacity,  end  as 
audi  Is  as  liable  for  damages  for  acts  or  omis- 
sions as  an  individual,  or  a  quasi  public  cor- 
poration, ensagcd  in  like  enterprise. — Id. 

Where  a  street  railroad  and  county,  operating 
ferryboat,  jointly  maintained  plank  roadway 
from  terminus  of  street  ear  to  wharf,  duty  of 
keeping  roadway  in  repair  was  on  both  street 
railroad  and  county,  and  both  were  answerable 
for  neglect  of  mutual  duty,  resulting  in  injury 
to  pasBenger.— Id. 

#=>33  (Wash.)  In  action  against  street  railroad 
and  county,  operating  ferry,  for  injuries  from 
stepping  m  hole  in  plankway  from  street  car 
line  to  wharf,  Jointly  maintained  by  county  and 
street  railroad,  complaint  held  sufficient  to 
charge  county  with  liability  for  injuries.— Hart 
V.  King  County,  177  P.  344. 

Whether  county,  operating  ferryboat,  exercis- 
ed reaaonaUe  care  for  the  safety  of  passengers 
in  care  of  roadway  from  terminus  of  street  car 
to  wharf,  jointly  maintained  by  street  railroad 
and  county,  was  for  the  jury. — Id. 

FINES. 

See  Gtatempt.  «S971. 

FIRES. 

See  Constitutional   Law.   9=>64:  bsuranee, 
«s»330;   Statutes,  «=»47. 

FISH. 

«s=>7(2)  (Wash.)  A  conveyance  by  the  state  of 
lands  between  extreme  low  tide  and  mean  low 
tide  as  an  oyster  bed,  made  pursuant  to  the  Cal- 
low Act,  held  to  pass  title  to  the  grantee,  and 
a  subsequent  conveyance  of  tidelands  subject  to 
the  right  of  the  purchaser  of  any  part  of  the 
lands  for  the  cultivation  of  oysters  made  un- 
der Act  of  1911  (Iawb  1911,  p.  129),  which  in 
defining  tidelands  excepted  oyster  reserves,  did 
not  divest  the  original  grantee  of  title.— Hurley 
V.  Olympia  Oyster  Co.,  177  P.  732. 
<^I5  (Wash.)  In  a  proaecution  for  engaging 
in  freezing  or  preserving  in  ice  food  fish  caught 
within  the  waters  of  the  state,  without  report- 
ing to  the  commissioner  or  paying  a  tonnage 
tax,  evidence  held  insufficient  to  sustain  a  find- 
ing that  the  Ssh  in  question  were  caught  within 
the  waters  of  the  atato.— State  v.  Diamond  Ice 
A  Storage  Co.,  177  P.  634. 

In  view  of  Rem.  Code  1915,  i  2057,  a  convic- 
tion cannot  be  bad  for  failure  to  report  and  pay 
a  tonnage  tax  upon  food  fish  froaen,  which  were 
caught  in  waters  outside  of  the  waters  of  the 
state,  under  an  information  charging  that  accus- 
ed failed  to  report  and  pay  tonnage  tax  for  fish 
caught  within  the  waters  of  the  state.— Id. 


FIXTURES. 

See  Intoxicating  Uquors,  «cs»245. 
^»35(6)  (N.M.)  On  issue  whether  mortgaged 
chattels  have  become  affixed  to  realty,  a  judg- 
ment of  foreclosure,  without  a  separate  or  defi- 
nite finding  on  the  issue,  is  equivalent  to  a  fimi- 
ing  that  the  chattels  have  not  become  affixed  to 
the  realty.— Fairbanks  v.  Williams,  177  P.  745. 

FOOD. 

See  Fish,  •nlS. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Grideaee,  ^aSTS;  Lajidlord  and  Tenant, 

>&=>291. 

FOREIGN  CORPORATIONS. 

See  Corporations.  ^638-668. 

FOREMAN. 

See  Master  and  Serrant,  4s»873. 

FORFEITURES. 

See  Attorney  and  Client,  ^=344;  Guardian  and 
Ward,  iS=9lO;  Insurance.  ^14tt:  Intoxi- 
cating Ldquors.  4»247,  260,  253,  209;  Mines 
and  Minerals,  <^78 ;  vendor  and  Purchaser, 

FORGERY. 

See  Criminal  Law,  «»491,  761,  1172;  Indict- 
ment and  Information,  ^s>125. 

€=927  (Wash.)  An  information  for  feloniously 
forging  a  cbedc  is  not  bad  as  failing  to  cfamrgc 
that  tae  check  was  forged,  with  intent  to  de- 
fraud; tho  word  "feloniously"  importing  such 
intent.— State  v.  McGuff,  177  P.  316. 
4=s44()^)  (Wash.)  In  a  prosecution  for  forging 
two  iwitloal  cbeou,  objection  that  prosecution 
nuiat  fan  bscause  prosecuting  witness  coold  not 
tell  upon  which  cheek  the  proaecutum  waa  rely- 
ing was  without  merit.- SUte  v.  McOuff,  177  P. 
316. 

FORMER  JEOPARDY. 

See  Oialnal  Law.  «=»163. 

FOUL  BALL 

See  Tfaeatere  and  Shows,  «=»6. 

FRANCHISES. 

See  Execution,  «=>27. 

FRAUD. 

See  Attachment,  «=>249;  Attorney  and  Client. 
«=9l23,  129;  BOIs  and  Notes.  «=>96.  103. 
497,  620,  637;  Corporations.  «=>S0;  Deeds. 
^70;  Evidence,  «=»4S4.:  False  Pretenses. 
«=>39;  Fraud,  «=304;  ^Vrands.  SUtute  of; 
Fraudulent  Conveyances;  Judgment,  4^ 
448  :  Larceny,  $s»5 ;  Limttattoo  vt  Actiona. 
«3>100,  104.  179;  Mortgages.  «s>41&;  Prin- 
cipal  and  ^ent.  «»189;  Vendor  and  Pur- 
chaser, 87;  Witneasea,  ^224. 

X.  DEOfiPTIOR  ooNSTmrmfo 

FBAUP,  AWP  TJABTTJTT 
THER£FOB. 

®=»lt(l)  fWash.)  Representatiosa  by  agents  of 
merchants  association  in '  charge  of  business, 
whose  owner  had  assigned  to  aqpodation  for 
creditors,  made  to  parents  of  owner,  who  had 
lent  him  money,  as  to  probability  of  bankruptry 
proceedings  if  parents'  claims  were  insisted  up- 
on, and  statement  therd  would  be  enough  to 

fay  them  after  all  other  creditors  were  paid  ia 
uU,  held  mere  expreasiona  of  opintoo,  not  con- 
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stitatlngr  aetioiuiUe  l!hiiid.*-Kirklud  t.  DreHwl, 
177  P.  643. 

ABsaranccB  parchasers  of  bueiness,  whose 
owner  bad  assisned  to  mercbants'  association 
for  benefit  of  creditors,  made  to  owner's  par- 
ents, who  had  lent  him  money  and  rradered 
servicefi,  that  all  claims  would  be  paid  oat  of 
btislcess,  held  mere  anactfonable  expresalons  of 
opinion. — Id. 

4B=3tl(2)  (Okl.)  A  repreiientatlon  as  to  Talne, 
altbrmfch  unaall?  renard^  aa  an  expression  of 
opinion,  if  made  as  an  inducemraf  to  enter  into 
a  contract,  and  relied  npon  to  the  detriment  of 
the  other  party,  i«  ground  for  an  action  for 
fraud.~l>ftrton  t.  Hopper,  177  P.  671. 

On  a  Dale  of  stock  in  a  corporation,  repre- 
sentations as  to  the  financial  condition  of  the 
company  and  the  valae  of  its  stock,  made  to 
induce  another  to  purchase,  are  representations 
of  fact,  and,  when  relied  on,  if  false,  constitute 
aetionablfl  fraud.— Id. 

n.  ACTIONS. 
(A)  lUarhts  of  A«tl«>  KBd  Defenaei. 

«=>30  (Wash.)  Defrauded  party  mnst  be  dll- 
ifent  in  makins  inquiry,  means  of  knowledge 
being  equivalent  to  knowledge.'— JolinstoD  t. 
Spokane  &  I.  B.  R  Co.,  177  r.  810. 

Where  shrewd  and  skulfol  Inveetor  was  in- 
duced to  purchase  "preferred  rights"  of  a  eor- 

Jioration  by  representations  that  it  was  pre- 
erred  stock,  her  action  for  fraud,  brought 
eight  years  after  transaction,  though  her  cer- 
tificate tdescribed  real  nature  of  iarestment, 
waa  barred  by  laches.— Id. 

(D)  DMaacea. 

^»60  (Or.)  In  action  for  fraud  indndng  plain- 
tiff to  contNA  with  defendants.  plaJatiff  was 
not  entitled  to  recover  profit  he  would  have 
made  on  contract  if  repfesentations  of  defmd- 
ants  had  been  traai— JMnaon  v.  Meyen,  177  P. 
031. 

(B)  THal,  iVvdCMent,  And  Review. 

9=^64(3}  (Wash.)  In  action  for  fraud  in  secur- 
ing title  to  plaintiff's  wheat  land  by  an  exchange 
agreement,  it  was  for  jury  to  say.  from  instru- 
ments and  ail  evidence  as  to  concUtions,  wheth- 
er plaintiff  executed  with  knowledge  of  content*, 
ana  whether  they  were  part  of  general  scheme 
to  defraud  and  pand  eviaenoe  was  not  ioadinis- 
aible  as  varyinc  them.— Barke  Mayer,  177  P. 
662. 

In  action  for  firaod  by  plaintiff,  illiterate  and 
deaf  aged  man,  induced  to  part  with  wheat  land 
by  defendant,  his  friend  and  former  tenant,  in 
whom  he  bad  confidence,  where  plaintiff  had  seen 
the  land  he  received  before  making  triUle.  wheth- 
er he  could  have  learned  by  inquiry  its  true 
value,  so  that  he  could  sot  recover,  held  for 
jury.-Id. 

FRAUDS.  STATUTE  OF. 

m.  PROMISEfl  TO  AXBWKR  FOR 
DEBT,  DEFAUI.T  OBBfUGAR- 
BIAOB  or  AXOTHBR. 

4=9 17  (Wash.)  Oral  contract  assumiug  and 
agreeing  to  pay  debt  of  another  is  unenforceable 
by  statute  of  frauds.— Eirkland  T.  Cressel,  177 
P.  643. 

VHZ.  BEQUIITES  AWP  SUTglOBByOT 

or  wBiniro. 

«=»IOa(5)  (Wash.)  Written  memorandum  of 
executory  contract  to  sell  wheat,  signed  by  sell- 
er and  buyer,  held  sufflcifnt  to  satisfy  statute  of 
fraods,  not  being  indefinite  as  to  price,  nor 
faulty  because  not  expressing  time  for  pay- 
ment, despite  unexpreesed  agreement  that  price 
should  be  paid  when  waretiouse  receipts  were 
^tUvered;  deliverr  to  be  made  at  place  chosen 
^^eUer^Demeut  Bros.  Co.  r.  Coon,  177  P. 


«»II3(2)  (Wash.)  If  note  or  memorandum  of 
sale  of  goods  shows  bargain,  it  is  sufficient  to 
satisfy  statute  of  frauds,  even  though  all  de- 
tails are  not  stated,  so  toat  contract  is  partly 
oral  and  partly  written.— Wxiglit  Seattle 
Grocery  Co.,  177  P.  818. 
«s»ll3<3)  (WashO  Where  memorandum  of  sale 
of  flour  was  sumcieot  to  show  comiilete  con- 
tract enforceable  against  seller,  setting  forth 
purchaser  and  seller,  quantity  and  character  of 
good&  and  price  and  date  of  contract,  it  was 
sufficient  to  aatisfy  statute  of  frauds  as  to  sale 
of  yoods.  Rem.  Code  1915,  5290.— Wri^t  v. 
Seattle  Grocery  Co^  177  P.  818. 
^s>ll5(3)  (Wash.)  Memorandum  of  sale  of 
goods  satisfied  statute  of  frauds.  Rem.  Code 
1915,  I  6290,  for  purposes  of  bnver's  actitm 
aeainst  seller,  thou^  signed  by  seller  alone. — 
Wright  V.  Seattle  Grocery  Co.,  177  P.  8ia 
'S=>(I5(1^  (Wash.)  Name  of  seller  of  flour, 
printed  at  top  of  order  blank  filled  out  by  its 
agent,, held  a  "signature  to  memorandum"  sat- 
isfying statute  of  frauds  as  to  sale  of  goods. 
Rem.  Code  1915,  f  5290.— Wright  v.  Seattle 
Grocery  Co.,  177  P.  818. 

DC  OPEBATIOlf  AWP  EFFEGT  Or 
STATUTB. 

«9»I29(^  (Wash.)  Rule  that  sufficient  part  per- 
formance will  take  agreement  to  convey  r^ty 
out  of  statute  of  frauds  api^ee  to  gifts  as  wdl 
aa  to  contracts.- Raymond  v.  Hattrick,  177  P. 

X.  PXEAJ>IKO,  EVIDEIfOE,  TRIAX^ 
AND  REVIEW. 

^192(1)  (Nev.)  The  statute  of  frands  may  be 
relied  upon  as  a  defense  under  a  general  dfr- 
nial.—Dizon  v.  Prnet^  177  P.  11. 

FRAUDULENT  CONVEYANCES. 

See  Limitation  of  Actions,  ^100;  Lis  Pen- 
dens,  «z»20;  Receivers,  «»81;  Trial,  <b» 
203. 

I.  TRAHBFERA  AUD  TBAHSAOTIOHS 

nrvAUD. 

(■)  CoMflldaratlon. 

$=377  (Wash.)  In  suit  by  nnsecured  creditor  of 
mortgagors  to  cancel  mortgages  and  deed  to 
mortgagee  aa  fraudulent,  value  of  orchard  laud 
conveved  held  not  so  grossly  in  excess  of  mort- 
gagee s  claim  at  time  of  cooveyance  that  trans- 
action amounted  to  fraud  on  mortMgor'e  ^edi- 
tors.—Cashmere  State  Bank  t.  Bicbardson,  177 
P.  727. 

(P)  OwaMmtlal  RttlattoM  of  Pnrtlcs. 

«s»l07  (Wash.)  The  relationship  of  parent  and 
dilld  is  a  drcumstance  which  requires  a  con- 
veyance by  an  insolvent  parent  to  his  diUd  to 
be  subjected  to  the  closest  scrutiny.- lubn  t. 
Ward,  177  P.  682. 

(H)  Prefereneea  to  CJredttoni: 

^115(1)  (Wash.)  Individual  debtor  in  failing 
circumstances  may  prefer  one  creditor  over  an- 
other, even  to  exhauation  of  his  property,  if 
value  of  property  gtven  Is  not  so  grossly  in  ex- 
cess of  creditor's  .claim,  or  consideration  js  not 
so  grossly  inadequate,  tnat  It  is  palpablya  fraud 
on  other  creditors.— Cashmere  State  ^ank  t. 
Richardson,  177  P.  727. 

«»II8(1)  (Wash.)  A  failing  debtor  is  privileged 
to  prefer  a  member  of  his  family  to  the  exdu- 
sion  of  other  creditors,  but  Bach  preference  can 
be  sustained  only  in  case  of  sansfhctory  proof 
of  good  faith  and  upon  a  bona  fide  indebtedness 
to  such  member.— Fisher  v.  Ward,  177  P.  6^ 

n.  BIOHTB  AMD  IJABrLITIEB  Or 
PARTIES  AND  PURCHASEBB. 
(A)  Ovlsla«l  P&rtlm* 

«»I86  (Aria.)  The  feet  that  a  buyer  at  one 
Ume  had  some  Interest  In  land  did  not,,  make  It , 
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available  to  bis  creditors  lone  after  he  sold 
to  a  purcbaser  for  value.— Jarvia  t.  Chanslor 
&  Ljon  Oo.,  177  P.  27. 

m.  KEMEDXBm  OF  OaEDITOXtS  aud 
FimOKABBM. 

{O  ftivht  of  Action  to  Set  Aside  Trans- 
fer, and  Defense*. 

^241(5)  (Colo.)  Where  plalntifE  had  obtained 
judgment  at  law  aitainst  dofendants  which  by 
filing  of  transcript  had  become  a  lien  upon  cer- 
taiu  property  of  one  defendant,  which  he  after 
filing  of  suit,  transferred  to  another  defendant, 
plaintiff  could  bring  and  maintain  the  suit  to 
act  aside  the  conveyance  before  levying  execu- 
tion against  the  owner  or  the  other  defendants. 
— C^lupa  V.  Preston,  177  P.  965. 

(G")  Evldeace. 

*=927l(3)  (Wash.)  T'nsecnred  creditor  suing  to 
cancel  mortgages  and  deed  from  mortgagors  to 
mortgagee  as  fraudulent  conveyance  had  burden 
of  proof,  and  had  to  eatabliah  its  case  before 
mor^agor  was  obligated  to  offer  any  evidence 
in  defense.— Cashmwe  SUte  Buk  t.  Bichard- 
son.  177  P.  727. 

^a278(l)  (Colo.)  In  an  acti<Hi  to  set  aside  a 
transfer  between  relatives  as  frandul«it,  the 
burden  of  pnot  is  on  the  parties  to  the  trans- 
fer to  establish  clearly  that  the  transaction  was 
honefit.— Ohalnpa  v.  Preston.  177  P.  065. 
«=»278(1)  (Wash.)  A  transfer  by  a  debtor  while 
in  failing  circumstances,  to  his  daughter,  of  bis 
only  available  resources  over  which  ne  suU  con- 
tinued to  exercise  dominion,  for  a  past  consid- 
eration of  a  promise  to  pay  the  daughter  925  a 
nuHiQi  for  services  as  a  housriieeper  for  five 
years,  will  be  presumed  to  be  fraudulent,  where 
the  value  of  the  property  was  in  ftxcess  of  the 
claim  and  proof  of  the  contract  of  service  was 
not  convincing.— Rfiher  v.  Ward,  177  P.  682. 
4B>a90<ll)  (Colo.)  In  a  suit  to  set  aside  an  al- 
leged sua  made  by  defradant  to  his  brother- 
in-law,  pending  action,  evidence  held  sufficient 
to  sustain  a  finding  and  decree  setting  aside 
Bodi  conveyance  as  fraoduleat.-— Ghalupa  v. 
Pneton,  177  P.  965. 

FREEZING. 

9ee  Carriers.  «s>290,  318,  318;  Evidence. 
8,  14. 


See  Fish. 


GAME 


GAMING. 

m.  ORIMIRAIt  XBI#OiraiBIXSTT. 

(A)  fMTenees. 

«=»68(3)  (OkLCr.App.)  Sess.  Laws  1913,  c. 
128.  If  4.  and  SecB.  Laws  lt*16.  c.  26,  i  4,  pro- 
hibits the  operation  in  a  place  of  business  of 
a  slot  machine  which  delivers  an  article  the 
price  of  which  has  been  deposilad  therein,  and 
sometimes  delivers  trade  checks  ranging  frcon 
2  to  20  timee  value  of  coin  deposited,  and 
which  Indicates  before  each  play  what  machine 
will  deliver.— State  v.  Johnson.  177  P.  926. 

GAS. 

Sec  Death,  4^99 ;  Mandamus,  «=9l64 ;  Mines 
and  Minerals,  ^47,  56,  58.  77,  78.  86:  Nui- 
sance. «=33,  26,  29.  86;  Parties,  «=»40. 

«=9l4(l)  (Okl.)  Where  gas  company,  ordered  by 
Corporation  Commission  to  furnish  an  adequate 
supply  of  gas.  and  permitted  to  charge  a  maxi- 
mum rate,  based  on  adequacy  of  service  and 
quantity  furnittbed,  did  not  sustain  that  degree 
of  efficiency  during  winter  months,  commission 
might  order  it  to  discount  its  bills  rendered  dur- 
ing such  months  to  apportion  maximum  rate 
according  to  service  and  quantity  furnished.— 
Nowata  County  Gas  Cki.  v.  State.  177  P.  61S, 


GIFTS. 

See  Descent  and  DistrUintion,  ^>08;  liniita- 
tlon  of  Actions,  «=s>06. 

I,  UCTEB  VIVOS. 

4=»S(2)  (Okl.)  An  assignment  Ot  an  Interest  in 
an  estate  with  the  provision  that  it  be  used  sole- 
ly to  pay  board,  reut,  and  tuition  at  a  girl's 
college,  and,  if  not  bo  used,  to  revert  to  the  as- 
signor, was  a  cosditional  gift  and  not  a  sale.— 
Simer  v.  Flatt,  177  P.  546. 
«»41  (pkl.)  A  conditional  gift  may  be  revoked 
by  the  donor  at  any  time  after  the  condition  is 
broken,  provided  the  property  has  not  been  de- 
livered.— Simer  v.  Flatt,  177  P.  545. 

A  donor,  revoking  a  conditioDal  gift  because 
of  a  breach  of  the  condition,  is  entitled  to  re- 
cover the  proper^'  donated,  provided  it  has  not 
been  delivered.— Id. 

GUARANTY. 

n.  COVSXBUGXIOH  AHD  OVSRAnOlT. 

«»36(5)  (Wtesb.)  Where  a  salmon  company 
took  over  anotb»  company  which  WM  building 

boats  for  It  under  contract,  so  far  as  the  con- 
struction of  its  boats  was  concerned,  paid  the 
pay  rolls,  paid  certain  debts  for  material,  paid 
the  owner  of  the  boat  company  wages  instead  of 
completing  the  construction  contract  with  bim, 
and  assured  plaintiff  that  bis  bills  for  materials 
would  be  paid,  recovery  coald  be  had  from  the 
8alm<m  company  for  indebtedness  snbseqoently 
created;  credit  being  extended  to  both  the  sal- 
mon company  and  the  boat  company. — Mc- 
GiUivray  v.  Columbia  Salmon  Co..  177  P.  660. 

GUARDIAN  AND  WARD. 

n.  APPOINTKEMT,  QITAKJITOATIOlf, 
AJCD  TXKUBB  OF  OOABDXAM. 

4&»I0  (Cal.)  Where  affection  of  friends  or 
kinsfolk  opposes  the  natural  rights  of  a  parent, 
the  paramount  right  of  the  parent  under  Code 
Civ.  Proc.  1 1761.  will  be  regarded,  unless  it  ban 
been  forfeited.— In  re  Wise's  Estate.  177  l\ 
277. 

That  child  was  in  suitable  home  and  that  hfs 
inheritance  woald  be  managed  by  trustee  would 
not  autborise  court,  under  Code  Civ.  Proc.  f 
1747,  to  deny  mother's  petition  for  gnardian- 
ahip,  in  view  of  ber  paramount  right  mider  ser- 
tion  I751.-Id. 

The  court  may  not,  by  merely  refnring  letters 
of  guardianship  to  any  one,  deprive  the  mother 
of  a  right  to  the  society  of  her  rbfid  and  the 
direction  of  his  life  during  his  minority.— Id. 
«»fO  (Okl.)  Appointment  of  married  woman  as 
guardian  of  her  child  is  voidable,  but  not  void, 
and  its  Illegality  cannot  be  shown  on  coUateral 
attack.— (Carolina  v.  Montgomery,  177  P.  612. 
^=»I3(4)  (Cal.)  Evidence  held  not  to  sustain 
finding  that  mother  petitioning  for  letters  of 
guardianriiip  of  her  son's  person  and  estate  bad 
abandoned  hhn.-4n  re  Wise*a  Katnte,  17T  P. 
277.  • 

Evidence  held  not  to  show  that  mother  peti- 
tioning for  guardianship  of  ber  son  was  incom- 
petent to  discharge  duties  of  guardianship.— Id. 

Under  hets  proven,  held,  that  minor  needed  a 
guardian,  and  tbat  his  mother  was  entitled  to 
appointment.— Id.  I 

^=»I7  (Okl.)  Appointment  of  married  woman  as 
guardian  of  her  child  in  voidable,  but  not  void, 
and  its  Illegality  cannot  be  shown  on  collateral 
attack.— Carolina  v.  Montgomery,  177  P.  612. 
4^20  (Wash.)  After  minor  became  of  age, 
probate  court  bad  no  authority,  upon  petition 
of  former  guardian,  to  enter  order  autborlaing 
guardian  to  compromise  claim  of  ward  against 
third  parties  for  services  rendered  prior  to  date 
when  ward  became  of  age.  in  view  of  Bess. 
Code  1915,  IS  1631,  1636.  providing  that  trust 
expires  when  ward  becomes  21.--l4ronB  t.  Uc- 
El?oy,  177  P.  312. 
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m.  aumxDY  Ain>  oabb  ot  wabd** 

FERflOH  AND  BSTATB. 

$:^34  (Okl.)  Belation  between  guardian  and 
ward  does  not  give  guardian  legal  titie  to  ward's 
estate,  but  both  legal  and  beneficial  title  to  per- 
sonal and  real  property  remains  in  ward,  and 
guardian's  power  ia  a  naked  trust  not  coupled 
with  an  interest.— Title  Guaranty  &  Surety  Co. 
V.  Cowen,  177  P.  563. 

^=372  (Old.)  It  is  duty  of  succeeding  gnardian 
to  protect  ward's  interests  by  action  on  the 
former  guardian's  bond,  and  liability  of  sure- 
ties tbereon  is  to  infants,  and  succeeding  guard- 
ian would  be  liable  for  an^  loss  sustained  by 
Ills  neglect  to  do  so  by  action  on  bond  only  in 
names  of  the  wards.— Title  Ouaranty  &  Sufetr 
Oo,  T.  Coiren.  177  P.  668. 

IT.  SAXJBa  Ain>  OOirVEYANOBi  uv- 
DX31  OBDEB  OT  C017KT. 

«b82  <0U.)  EViUure  of  guardian  to  file  addi- 
tional sales  bond  required  by  Ber.  Laws  1910,  | 
tt504,  before  the  sale  of  bis  ward's  land,  is  BOt 
iurisdit^onal,  but  is  a  mere  irre^lerity.— Caro- 
Jins  V.  Montgomery,  177  P.  6li2. 

Ti.  Aooouvmro  and  ■xrm.BiaBNT. 

(Okl.)  Where  ward  files  exception  to 
guardian*-  final  report,  and  properly  challenges 
the  correctness  of  his  previous  reports  during 
entire  fruardianstiip  period,  the  county  court 
most  bear  and  determine  ue  controrersy,  and 
render  such  jodgment  as  the  facts  justify.— Til- 
man  T.  Tilman,  177  P.  65& 

Tm.  zjABniTiEa  on  ouabdian- 

SHIP  BONDS. 

^3|80  (Okl.)  Siiri'tii's  uTi  II  siiiinlian'H  bond,  in 
the  absence  of  fraud,  are  cuucluded  by  decree 
of  couuty  court,  duly  eutered  on  hearing  on  ae- 
counting  or  tinal  settlement,  as  to  amount  of 
priucipiil's  liability,  though  not  jwHiM  in  the 
accounting.— Title  Guaranty  it  Snnty  Oo.  t. 
Cow.'n.  177  I'.  563. 

<S^I82(:;i  (Old. I  Tii'ltT  Rev.  ].:,\\»  1910,  f 
Ciob'j,,  i  f  per.sou  for  whose  bent'fit  ^oardian's 
bond  was  made  is  minor  when  liabiU^  thereon 
ansea,  he  has  three  years  after  reaching  major- 
ity in  which  to  sue  on  bond,  notwithsUndinf 
that  be  may  have  had  guardian,  who  might  have 
eoouer  brought  suit.— Title  Guaranty  &  Surety 
Co.  V.  Cowen.  177  P.  563. 

In  view  of  Rev.  Lews  1910,  I  6582,  after  lia- 
bility on  guardian's  surety  bond  is  fixed,  guard- 
iau  of  minor  may  bring  suit  at  any  time  before 
ward  attains  majority.— Id. 

In  view  of  Kev.  Laws  1910,  |  6682.  cause  of 
action  accrues  against  surety  on  guardian's 
bond,  when  guardian  is  relieTed  of  his  office  and 
his  accounts,  showing  indebtedneas  to  ward,  are 
formally  settled  by  county  court,  and  statute 
of  limitations  begins  to  run  thereon  if  peraou 
then  entitled  to  Bue  is  under  no  legal  dlsabiti- 
ty.—Id. 

Under  Hev,  laws  IMO,  f  6682,  "th*  person 
entitled  to  bring  such  action"  is  not  successor 
to  the  principal  on  a  guardian's  bond,  but  the 
ward's.— Id. 

HABEAS  CORPUS. 

See  Courts,  «»97. 


I. 


NATUBE  AND  OBOVNDfl  OT 
REHEDT. 


4=922(1)  (Cal.)  Where  prisoner  was  returned 
to  court  after  having  served  10  months  under 
a  void  indeterminate  sentence,  and  a  sentence 
of  one  year  imposed,  the  prisoner  was  not 
t'lititted  to  release  on  habeas  corpus  after  two 
months'  imprisonment,  the  second  judgment  be- 
ing the  only  valid  judgment,  and  the  term  of 
imprisonment  not  commencing  to  run  until  de- 
livery of  the  prisoner  at  the  place  of  imprison- 
ment under  Pen.  Code,  |  670.— Ex  parte  TritJ!, 
177  P.  157. 


^=327  (Kan.)  In  proceeding  topunish  for  con- 
tempt under  Gen.  St.  1915,  S  7769,  for  failure 
to  turn  over  property  sought  to  he  replevied, 
one  arrested  in  another  county  on  a  commit- 
ment issued  by  justice  of  peace  and  placed  in 
Jail  may  maintain  habeas  corpus  to  secure  his 
release ;  there  being  no  jnriedictton  for  such 
imprisonment.— Ex  parte  Tilghman,  177  P.  9. 

n.  JUBISDICTION,  PBOGEEDINOS, 
AND  BBXJEF. 

9=>69  (Cal.)  Where  superior  court  having  im- 
posed void  sentence  pronounced  a  second  sen- 
tence, pendency  of  habeas  corpus  proceedings 
in  United  States  District  Court  for  purpose  of 
having  first  sentence  declared  void,  aid  not  in- 
validate second  sentence  under  Rev.  St.  U.  S. 
g  766  (U.  S.  Comp.  St  S  1292),  superior  court 
treating  first  judgment  as  void  in  pronouncing 
second  sentence,  not  acting  in  any  matter  pend- 
ing and  in  process  of  being  heard  in  United 
Sutes  Distnct  Court.— Ex  parte  McCr-eady,  177 
P.  459. 

€=»92(3)  (CaI>A.pp.)  In  a  habeas  corpus  pro- 
ceeding brought  to  obtain  release  from  impris- 
onment for  constructive  contempt,  the  inquiry 
is  limited  to  the  consideraUon  of  the  question 
whether  the  court  was.  by  affidavit  filed,  invest- 
ed with  jurisdiction  to  hear  and  determine  the 
contempt  proceedings.— Ex  parte  Selowsky,  177 
P.  801. 

HANDWRITING. 

See  Oriminal  law,  4cs»468,  491. 

HARMLESS  ERROR. 

See  Appeal  and  Error.  ^1032-1073;  Crim- 
inal^ Law,  <s>1169-U77. 

HAWKERS  AND  PEDDLERl 

See  Evidence,  ^s>83;    False  Imprisonment, 
«»S1. 

9=^(1)  (CaLApp.)  Under  a  city  ordinance  pro- 
viding that  a  peddler's  license  may  be  revok- 
ed at  any  time  on  giving  the  holder  an  oppor- 
tunity to  appear  before  the  board  of  trustees 
b^  notice,  notice  must  be  given  in  a  reasonable 
time:  but,  where  the  licensee  requested  no 
continuance,  a  notice  for  an  immediate  hearing 
was  sufficient— Shorr  T.  Oty  of  Azusa,  177  P. 
613. 

Under  a  city  ordinance  providing  for  revoca- 
tion of  a  peddler's  license  upon  notice  to  appear 
before  the  board  of  trustees,  it  was  immaterial 
whether  a  copy  of  the  notice  was  left  with  Uie 
licensee,  where  be  had  full  actual  notice.— Id. 

HEAT, 

See  Carriers,  «=32»0. 

HIGHWAYS. 

See  Municipal  Corporations,  «a»2»7,  488,  498; 
Railroads,  «=>312,  346,  360. 

m.  CONSTBTTOnON,  nCPROVEHENT, 
AND  BEPAIB. 

fe=>lf3(5)  (Wash.)  One  who  loans  money  to  a 
highway  contractor  cannot  claim  a  lien  protect- 
ed by  a  statutory  bond  in  the  exact  language  of 
Sese.  Laws  1909,  p.  716;  the  bood  under  such 
statute  being  substituted  for  the  right  of  lien 
which  would  exist  were  the  work  private.— 
American  Savings  Bank  &  Trust  Oo.  v.  Na- 
tional Surety  Co.,  177  P.  646. 

V.  BsemukTioN  and  vsb  fob 

TBATEL. 

<B)  Vmm  of  Hlvhwrnr  watM.  Law  af  tk* 
Roaa. 

e=»t73(2)  (Kan.)  Gen.  St  1916.  !  506,  in  force 
when  defendant's  automobile  struck  apd  killed 
a  boy,  but  since  repealed  by  I^aws  1917.  c.  74, 
I  6,  required  drirer  of  an  automobile  in  pass-' 
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Bishinwa      •  177  PACIFIC 

tag  a  p«defltrlaii  In  highway  to  rednce  bia  apeed 
to  eight  mflea  an  hour.— Eamea  t,  dark,  177  P. 
640. 

«=3l83  (Colo.)  Where  plaintiff,  riding  a  motor- 
cjcle,  collided  with  defendant's  automobile  at 
the  apex  of  a  hill  obscuring  the  view,  while 
attempting  to  paaa  between  defendant's  au- 
tomobile going  at  60  miles  an  hour  and  an- 
other car,  that  plaintiff  might  have  escaped  In- 
Jory  by  taking  the  edge  of  tha  road  was.  not 
contributory  neglisenca;  he  not  being  charge- 
able with  errors  of  judgment  in  the  emergen- 
cy.—Lebaaclc  T.  Moore,  177  P.  13T. 
«=>I84(2)  (Colo.)  Where  plaintiff,  riding  a  mo- 
torcycle, collided  at  the  apex  of  a  hUl  with  de- 
fendant's antomobile,  going  at  50  miles  an 
hour,  while  attempting  to  pass  between  such 
antomobile  and  another  going  in.  the  same  di- 
rection, which  defendant  was  trying  to  •qblbb, 
evidence  held  to  sustain  a  finding  for  plaintiff 
oh  the  issue  of  negligence. — ^Lebsach  t.  Moore, 
177  P.  137. 

«s»l84<4)  (Kan.)  Instruction  that  a  foot  trav- 
eler on  a  highway  who  knows  of  approach  of 
antomobile  In  the  traveled  road  must  step  aside 
to  avoid  injury  to  himself  held  erroneous  as 
open  to  construction  as  requiring  pedestrian  to 
leave  the  used  portion  of  the  highway.— Eames 
V.  dark,  177  P.  540. 

HOMESTEAD. 

See  Executors  and  Administrators,  9=»17H, 
194;  Tenancar  in  Common,  Wills,  ^» 

792. 

I.  XATcntB,  ACQmsmoN,  Aim 

EXTENT. 
(D)  Property  CoBatltntlnv  Homestead. 

(CaLApp.)  A  trustee,  having  not  only 
actaal  possession  of  land  wliich  Tas  subject  to 
a  tmat  but  a  beneficial  interest  tberefai,  is  en- 
titled to  protect  not  only  that  interest  hut 
any  other  interest  which  she  may  have  in  the 
land  as  against  creditors,  by  impressing  the  en- 
tire parcel  with  a  homestead  declaration. — Fur- 
man  V.  Brewer,  177  P.  495. 
e=>M  (CaLApp.)  A  widow  who  with  her  de- 
ceased husband  bad  been  the  owner  of  commu- 
nity estate  held  not  a  tenant  in  common  with 
children  of  the  marriage,  who  were  entitled  to 
interests  in  the  land  under  the  wUl  of  the  hus- 
band, and  hence  the  widow's  homestead  decla- 
ration while  she  was  in  possession  of  the  land 
waa  valid.— Furman  v.  Brewer,  177  P.  495. 

nt.  RZ6BT8  OF  SUKVIVIKO  H1T8- 
BAND.  WIFE.  OHIIJ>REK, 
OR  HEZRB. 

^»I4I(1)  (Wash.)  If  intestate's  widow  claims 
homestead  or  property  in  lieu  thereof  under 
general  law,  she  nuiat  be  a  resident  of  the  state 
at  the  time  in  order  to  get  the  benefit  of  the 
■tatota.— In  jre  Lavenberg'a  Estate,  177  P.  32& 

XT.  ABAWPOIIMEWT.  WAIVER.  OB 
XOXFEITURE. 

^s»t54  (CaLApp.)  Where  the  trustee,  who  was 
not  only  in  possession  of  the  land  tnit  also  had 
a  beneficial  interest  and  title  to  a  part  of  it, 
filed  a  homestead  declaration  on  the  property, 
the  homestead  declaration  waa  not  destroyed 
because  of  the  release  of  the  homestead  as  to 
the  land  subject  to  the  trust. — Furman  v.  Brew- 
er.  177  P.  m. 

HOMICIDL 

See  Criminal  Law.  i^SS,  663,  824«  829,  092, 
1131;  Indictment  and  laformation.  ^9119, 
Ifll:  Municipal  Corporatioui,  War, 
^32;  Witnesses,  «5»277. 

It.  MURDER. 

«S3>I8(1)  (CaL)  Under  Pen.  Coda,  |  189,  one 
who  killa  another  in  perpetration,  or  attempt  to 
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perpetrate,  ar«<M,  rape,  robbery,  bur^ry,  oc 
mayhem,  is  guilty  of  murder  in  the  first  degree, 
regardless  of  wnether  the  killing  waa  inten- 
tional.—People  V.  Denman.  177  P. 

(OkLCr.App.)  One  lawfully  arrested  by 
a  peace  officer  under  Rev.  Laws  1910,  |  5654. 
and  in  view  of  section  5657,  for  commission  of 
a  pahllc  offense  in  officer's  presence  resists  ar- 
rest  at  his  peril,  and  If  in  reaisdng  he  kills  the 
officer  is  guilly  of  mnrder,  If  he  new  Uiat  the 
person  attempting  to  arrest  him  waa  an  oflh 
cer.— Love  t.  Stote,  177  P.  88T. 

m.  MAHSLAITOHTEB. 

«=967  (OkLCr.App.)  One  lawfully  arrested  by 
a  peace  officer  under  Rev.  Laws  1910.  {  6654, 
and  in  view  of  section  5667.  for  the  commisrion 
of  a  public  offense  in  officer's  presence,  resists 
arrest  at  bis  peril,  and  if  bi  resisting  he  klDa 
the  officer,  he  Is  guilty  of  mandanghter  in  the 
first  degree,  if  not  knowing  that  peraoD  M- 
tempting  to  arrest  him  was  an  officer.- Love  t. 
SUtB,  177  P.  387. 

V.  EXCUSABLE  OR  JUSTIFIABLE 
HOMIOIDB. 

«s»ll4  (OU.Cr.App.)  Where  defendant  volun- 
tarily and  wUlfully  altered  into  a  mutual  com- 
bat, and  Intentionally  took  his  adversary's  life, 
such  killing  would  be  none  the  less  murder  or 
manslaughter  because  the  difficulty  arose  sud- 
denly, or  because  defendant  during  the  difficulty 
waa  reduced  to  imminent  peril.- Davis  v.  State, 
177  P.  621,  625. 

VL  nnaxoTMBBT  ABD  nrroRMA- 

TIOM. 

«=>I27  (Okl.Or.App.)  An  informatitm  for  mur- 
der, which,  after  alleging  the  venne  and  time, 
charged  that  def«idant  feloniously  and  with 
premeditation  fatally  shot  deceased,  contrary 
to  the  statutes,  etc.,  was  sufficient  against  de- 
murrer.—McCIatchey  V.  State,  177  P.  922. 
<!=>I4I(1)  (OkLCr.App.)  Information  hcM  suf- 
ficient to  charge  the  offense  of  assault  with  in- 
tent to  kill  by  shootiitf  at  another.— EUmmtns  t. 
State.  177  P.  626. 

®=»t4l(3)  (OlcLCr.App.)  An  information,  charg- 
ing offense  of  shooting  at  another  with  intent 
to  kill  "and  murder,"  is  not  insufficient  because 
of  the  words  "and  murder,"  where  the  offense 
of  assault  with  intent  to  kill  by  shootingis 
clearly  charged.— Simmons  v.  State,  177  P.  626. 
«=>I42(8)  (OkLCr.App.)  Where  information 
by  reasonable  intendment  only  charges  assault 
with  intent  to  kill  within  Rev.  Laws  1910,  f 
2336,  and  proof  shows  a  battery  in  addition  to 
felonious  assault,  the  court  on  proper  notice, 
and  under  sections  5921  and  6830,  should  di- 
rect an  acquittal  for  variance  and  defendant 
held  to  answer  higher  offense.- Harris  v.  State, 
177  P.  122. 

VTL  ETIDEHCE. 
(B)  AtelMibllltl'  In  Oementl. 

4}=^I66(2)  (Wash.)  In  a  murder  case,  evidence 
of  previons  quarrels  and  ill  feeling  was  admis- 
sible to  show  motive,— Stat*  v.  Hoyer,  177  P. 

683. 

(C>  I>yfnir  DeolaratlonB. 

«S9203(7)  (CaL)  Where  a  surgeon's  testimony 
showed  that  a  wound  lasted  fc^  defmtant  up- 
on deceased  was  fatal,  and  district  attorney, 
before  questioning  deceased,  ashed  if  liis  state* 
meat  was  made  because  be  believed  he  was 
going  to  die,  to  which  be  replied  affirmatively, 
deceased's  statement  then  made  to  district  at- 
torney was  admissible  as  a  dying  declaration^ 
People  T.  Shortridge,  177  P.  458. 

(B)  Weight  and  Snfllcleacr. 

d=»255(3)  ^Oki.Cr.App.)  Evidence  htld  to  mm- 
tain  a  c<Hiviction  of  manslaughter  in  the  first 
degree.— Love  v.  SUte,  177  P.  887. 
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«s>259(3)  (OkI.Cr.App.)  ^Idence  MUt  niffl- 
cieot  to  suBtain  a  coDviction  of  manslaughter 
in  the  first  degree-^Davis  t.  State,  177  P.  621, 
625. 

^255(8)  (OkLCrJlpp.)  EMdence  JifM  to  bub- 
stain  a  conTictiiui  u  manslaughter  in  the  sec- 
ond decree.— BobhiBoii  t.  State.  177  P.  925. 

VII I.  TBIAIi. 

(B)  <4«eafloiu  for  Jmrr- 

«=»278  {(*l.Cr.App.)  In  a  homidde  case, 
where  Aere  is  evidence  supporting  staters  the- 
ory that  defendant  did  Dot  act  in  setC-defense. 
and  also  supporting  defendant's  theory  of  self- 
defense,  it  u  exclasire  province  of  iarr  to  de- 
termine which  is  correct  theory.— McClatchey 
V.  State.  177  P.  922. 

^»282  (Colo.)  In  homfdde  prosecution,  it 
was  for  court,  and  not  jury,  to  determine 
whether  there  was  any  evidence  tending  to 
prove  involuntary  manslaughter.— SevDla  t. 
People,  177  P.  JSS. 

(O  iMtrnetflOKS. 

«»300(2)  (Wash.)  In  prosecution  for  mnrder, 
where  defendant  claimed  the  act  was  in  self- 
defense  against  an  atUck  by  deceased  with  his 
hands  only,  an  instruction  that  there  must  be. 
or  reasonably  appear  to  be,  some  overt  act  .of 
tile  person  killed,  wbb  not  misleading,  because 
using  the  words  "overt  act,"  instead  of  "as- 
Rault  with  the  naked  flsL"— State  v.  Hoyer,  177 
P.  683. 

«s>300(7>  (Wash.)  Id  a  murder  case,  where 
the  state  introduced  evidence  that  defendant 
drmed  himself  and  then  provoked  the  attack,  an 
instruction  that  defendant  could  not  pYovoke 
an  attack  im  order  to  have  an  apparent  axouse 
for  killing  hia  adveroary  was  prefer.— State  v. 
Hoyer.  177  P.  683.  • 

^=>30fl(3)  (Colo.)  In  homicide  prosecution,  de- 
fended on  ground  of  self-defence,  where  there 
was  no  evidence  tending  to  disclose  a  case  of 
involuntary  manslaughter,  court  properly  re- 
fused to  instruct  upon  that  degree  of  the  of- 
fense, notwithstanding  Rev.  St.  190S,  S  1629 
(Mffls'  Ann.  St.  1912,  (  1758).-SiriUa  v. 
People,  177  P.  136. 

(D)  Tevdiet. 
«=s3l3(3)  (Okl.Cr.App.)  Where  Information 
charges  assanlt  with  intent  to  kifl  by  shodting 
with  a  plstot.  alleged  to  be  a  deedb^  weapon, 
and  the  verdict  finds  defendant  gallty  of  as- 
sault with  a  deadly  weapon  "as  charged  in  the 
InfomatloD,"  judgment  will  not  be  set  aside  on 
the  groiiBd  that  the  verdict  Is  indefinite  and  un- 
certain.—Simmons  T.  State,  177  P,  626. 

X.  APPEAI.  AND  ERBOB. 

^»327  (Wash.)  Objection  to  dying  declaratioti 
on  the  ground  of  insufficient  foundation,  to  be 
considered  on  appeal,  shoald  appear  from  the 
record  to  have  been  made  HpecificaUy  upon 
trial.— Stmte  v.  Walker.  177  P.  316. 
«a9a32(3>  (Ok).Cr_App.)  Where  jury  convicts 
on  conflicting  evidence  as  to  whether  defmd- 
ant  acted  in  sdf-defeiise,  the  Criminal  Court  of 
Appeals  will  not  disturb  conviction,  if  instruc- 
tions properly  presented  the  law  of  ease.— Mc- 
Clatchey V.  State,  177  P.  922. 
€=>338(3)  (Cal.)  Any  error  in  the  admission  of 
deceased's  statement  as  a  dying  declaration  was 
not  prejudicial  to  defendant,  where  his  own, 
statements,  in  the  presence  of  different  persons 
and  at  different  times,  aa  to  the  subject-matter 
of  the  declaration,  were  substantially  identical 
with  it.— People  v.  Shortridge,  177  P.  468. 
<g=>342  (Okl.Cr.Aup.)  Where  a  defendant  la 
placed  on  trial  for  murder  and  convicted  of 
manslaughter  in  the  second  def^ree.  he  cannot 
le^Uy  complain  because  convicted  of  a  less 
crime  than  the  evidence  shows  him  to  have  tveen 
guilty  ot— Robinson  v.  State,  177  P.  925. 


HOSPITALS. 

See  Counties,  «=s>2^  54,  lOl:  Master  and 
Servant,  ^3SS,  WSy^,  411^. 

HUSBAND  AND  WIFE. 

See  Adoption,  €=»7;  Adverse  Possession,  <8=> 
66;  Counties,  «=9l04;  Deeds,  «=s>60;  Di- 
vorce: Guardian  and  Ward,  «=»10;  Mar- 
riage;  Wills.  «=»62,  677.  83U. 

vn.  oomnrarxTT  pbofertt. 

^aa248!/3  (Col.)  All  the  property  owned  by  a 
husband  at  the  time  of  his  marriage,  with  all 
the  rents,  Issues,  and  profits,  continue  to  he  hia 
separate  property,  under  Civ.  Code,  |  163.— In 
re  Dargie^s  Estate,  177  P.  165. 
€=>254  (Cal.App.)  Pact  that  title  to  property 
was  taken  in  wife's  maiden  name  and  the  prop- 
erty was-  later  mortgaged  by  her  under  that 
name  was  of  no  effect  if  it  was  purchased  with 
community  funds,  since  it  became  community 
property  regardless  of  the  name  in  which  it 
stood.-WeUs  V.  Allen,  177  P.  180. 

Where  property  wns  purchased  with  com- 
munity funds  and  title  taken-  in  the  wife's 
name,  her  conveyance  thereof  to  a  title  com- 
pany, with  subsequent  reconveyance  to  herself 
and  husband  jointly,  did  not  enlarge  her  in- 
ternor.— Id. 

^=>262ill  (Cal.App.)  The    presumption  that 

SroiK'Vty  acquired  by  either  huKband  or  wife 
uring  coverture  is  community  property  is  nn- 
ehnneed  by  the  amendments  to  Civ.  Code,  f 
lft.-i._WplIs  r-  All.'ii,  177  P.  180. 

Cunciu'iii*'  prcNMioption,  under  Civ,  Code,  i 
1(;4,  iis  iiiar  n  l.  i!  by  St.  1897.  p;  '63.  that  a 
d<  vil  1  >  Mil'  \\ii<i  vesta  title  in  her  as  her  sepa- 
rate property  is  available  only  to  on  innocent 
purchaser,  and  does  not  bar  the  husband's  ac- 
non  to  quiet  title  against  the  wife's  kin  on 
the  ground  that  the  land  was  community  prop- 
erty.— Id. 

&=>264    (Cal.App.)    Tin-      ]ursii[[iplinn  tbiit 

Sroperty  acquired,  by  either  liusbaud  or  wife, 
uring  coverture,  is  community  property,  can 
be  overcome  only  by  clear  and  convindng  evi- 
dence, 'WpIIs  v.  Allen.  177  P.  180. 

I  )ii;piitnble  presniuption.  under  Civ.  Code,  3 
XGi,  as  amended  by  St  1897.  p.  63.  that  wife 
was  entitled  to  One-half  undivided  Interest  in 
land  deeded  to  herself  and  husband  as  her  sep- 
arntf^  property,  h 'oveftyjBrt.by'  court's  finding 
that  tb<'  irousK^^ration  consisted  of  communitf 
fUd'Is.— Id. 

4=>266  (Wash.)  AltbouEli  hiifltond  and  wife 
may  deed  directly  to  each  otlirr,  convejin?  com- 
munity property,  unier  Rem.  Code  1916,  i 
8766,  yet.  If  deeds  to  the  same  property  are  ex- 
ecuted slmultaneousty,  delivered  wt  placed  in 
escrow,  they  negative  one  another,  for  tiny 
must  take  effect  as  on  the  date  executed,  if  at 
all.— Bloor  v.  Bloor,  177  P.  722. 

Simultaneous  warranty  deeds  between  has* 
band  and  wifej  placed  in  escrow  for  delivery  to 
survivor,  survivor's  deed-  to  become  nol!  upon 
death  of  other  spouse,  do  not  constitute '  the 
agreement  to  convey  community  property  pro- 
vided by  Rem.  Code  1916,  If  5919.  8796.  al- 
though such  sections  be  construed  liberally,  as 
provided  by  section  5923.— Id. 

Rem.  Code  1915,  U  6919,  8766,  proviUlng 
form  and  manner  of  execution  of  contract  be- 
tween husband  and  wife  for  transfer  of  commu- 
nity property  to  survivor,  are  exclusive;  there 
being  no  common-law  right  to  make  such  trans- 
fer.—Id. 

^3271  (Cal.)  Agreement  between  husband  and 
wife  after  separation  settling  rights  in  prop- 
erty, all  of  which  was  declared  to  be  communi- 
ty property,  and  relinquishing  all  righta  to 
inherit  from  each  other,  held  clearly  authorized 
by  Civ.  Code,  §  158,  and  to  bar  wife  from 
rights  in  husband's  estate  accorded  by  Code 
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Ci7.  Proc.  i  1465.— In  re  Sloan's  Estate,  177 
P.  150. 

Under  Bfreement  between  husband  and  wife 
settling  thetr  riehts  in  community  estate,  hus- 
band to  have  all  moner  and  "other  securitieB 
wbich  he  now  owns,"  uidaded  inaurance  poU- 
riea  upon  Ufa  of  huaband  in  which  wife  had 
DO  veated  interest,  and  hnsband  preanmably 
had  the  right  to  substitute  the  name  of  anoth- 
er for  that  of  wife  as  beneflciarj.— Id. 

Agreement  between  husband  and  wife  relat- 
ing to  alimony  and  action  for  divorce  made  on 
the  same  day  as  agreement  aettling  property 
rights  in  community  estate  held  distinct  and 
separate  from  community  agreement,  so  that, 
conceding  invalidity  of  the  former,  it  would 
not  under  Civ.  Code,  }  1642,  be  read  in  con- 
nection with  community  agreement  so  aa  to  in- 
validate it— Id. 

Agreement  between  husband  and  wife,  relat- 
ing to  alimony  and  divorce,  held  not  to  impose 
any  al)Vif;atif)n  on  wife  to  sue  for  divorce,  so 
tliat  tigroi-nu'nt  could  be  deemed  a  coiisidf ra- 
tion for  another  agreement  executed  on  the 
same  (lay,  settling  psoj^enir  rlrfhta  in  com- 
munity estate, — Id. 

In  view  of  Civ.  Code.  §  1691,  where  wife 
neither  restored  nor  offered  to  restore  real 
property  conveyed  to  her  pursuant  to  agree- 
^aent  with  husband  settling  property  rigbta  in 
community  estate.  Acid  sh^  could  not  claim  the 
right  to  rescind  and  talw  jbcoperty  jnghtB  in 
her  liu.shand'a  estate  a^CQMeQ  by  'Gi:^  Civ. 
i'roc.  e  1465.-Id.  •  ' 
«=a273(l)  (Cal.)  Dui^lBg  lifetime  of  huabuDd 
ne  Ib  owner  and  entitied  to  possession  of  iiU 
community  property:  surviving  wife  (inly  be- 
coming entitled  to  one-half  of  comniucity  pr.ip- 
erty,  under  Civ,  Code,  S  1402,  aa  survivor  of 
the  m^arit^  CQ^uaaSjf.—la  re  Oargia's  S^t- 

ICE. 

See  Municipal  Corporations,  <=>57. 

IMPROVEMENTS. 

See  Constitutional  Law,  «=s»290;  Municipal 
Corporations,  «=»297-513:  Taxation,  «»U4, 
543,  816. 

^s»4<6)  (Kan.)  In  view  of  Gen.  St  1915,  1 
7530,  reimbursement  for  an  occupying  claimant 
fbr  impvovon^ents  ia  not  due  until  a  judgment 
dtsposacaaiog  tiim  is  entered.— Perkins  v.  Berry, 
177  P.  680. 

INDEMNITY. 

See  Onaranty;  Instirance,  ^s>612;  Maater  and 
Servant,  «3>346. 

INDETERMINATE  SENTENCE. 

See  Criminal  Law,  «»1206;  Habeas  Corpus, 

INDIANS. 

See  Taxation,  «=>«,  82. 

4=>5  (Wash.)  Reaidonts  oi  Indian  blood  on 
Yakima  Reservation  are  wards  of  the  govern- 
moit,  altiiough  some  of  them  are  permitted  to 
conduct  their  own  affairs,  and  have  prospered 
and  entered  into  the  banking  and  other  bunness. 
— Olney  v.  McNair,  177  P.  041. 
^=al3  (Okl.)  The  enrollment  records  of  the 
Comraiaaion  to  the  Five  Civilized  Tribes,  de- 
clared conclusive  as  to  age  of  any  enrolled 
citizen  under  Act  Cong.  May  27,  1908,  §  3, 
includes  all  the  testimony  estabUshing  the  age 
that  waa  in  evidence  before  the  Commission 
up  to  the  time  of  the  ascertainment  whether 
name  of  such  allottee  woa  entitled  to  be  plac- 
ed on  the  roll  of  the  nation  in  which  he  claim- 
ed citizenship. — Davis  v.  Thompson,  177  P.  67. 
The  entire  enrollment  record,  and  not  any 

S articular  part  thereof,  ia  by  Act  Cong.  &Iay 
7,  1908,  made  conclusive  as  to  age  in  deter- 


mining queationa  arising  aa  to  the  Fire  Civil- 
iaed  Tribes  under  such  act.— Id. 

The  enrollment  records  of  the  Commission 
to  the  Five  Civilized  Tribes,  as  to  the  age  nf 
plaintiff  Creek  freedman,  examined,  and  held. 
that,  on  April  25,  1910,  she  waa,  according 
thereto,  over  the  age  of  IS  years.— Id. 
'S=»15(l)  (Okl.)  The  district  courta  of  Okla- 
homa, prior  to  Act  Cong.  June  14,  191S  (U.  S. 
Comp.  St.  1918,  Append.  U  4234a,  4234b),  con- 
ferring such  jurisdiction,  were  without  jurisdic- 
tion in  an  action  for  partitioa  of  realty  inber- 
ited  by  fuU-blood  Indiana  of  the  Five  CiviUsed 
Tribes  from  a  deceased  full-blood  allottee. — 
Hoodenpyl  v.  Champion,  177  P.  369. 
«=»23  (WaahJ  In  the  issuance  of  penonal 
property  to  Indians,  the  govemment  does  not 
part  with  its  title  absolutely,  and  may,  when- 
ever it  sees  fit,  step  in  and  prevent  the  sale  or 
disposition  thereof,  or  may  retake  it  entirely,  if 
deemed  advisable.— OIney  v.  McNair.  177  P.  641. 
<S=»27(6)  (Okl.)  In  action  to  recover  an  undi- 
vided half  interest  in  certain  land,  being  the 
allotment  of  J.  inherited  by  E.  as  his  heir,  de- 
pending upon  whether  plaintiff  and  one  B., 
alleged  aunts  of  E..  were  half-sisters  and 
danghters  of  tile  same  mother,  evidence  heU 
insufficient  to  support  a  verdict  for  defend- 
ant8.-Iiauderdale  v.  (XNeiU,  177  P.  113. 

INDICTMENT  AND  INFORMATION. 

See  Contempt,  ^=»54;  OrimiDal  Law,  «=357U, 
1032  ;  Embeszlement,  ^=»21 :  False  Pretetu- 
es,  *=»31,  32;  Fish,  «s>15;  Forgery,  «=» 
27;  Homicide,  «»127-142;  Into^cating 
lilqodrs,  «s>216;  ObstroetiBC  Jbb^»  ^»fi; 
Perjury,  «b»25;   Bednetioii,  «a*S7. 

BBQDiarrBB  AWI>  SUTFIOIBmiT 
or  AOOVflAVION. 

^s*60  (Okl.Cr.App.)  An  information  arerring 
every  element  of  the  offense  charged,  and  fnlly 
informing  defendant  of  diarge  he  is  called  up- 
6a  to  meet,  is  suffldeut— Davis  r.  State,  177  P. 

621.  625. 

$s»66(S)  (Colo.)  An  information  Ifor  carrying 
intoxicating  llqumrs  into  the  state  for  the  pur- 
pose of  delivering  same  for  unlawful  purposes 
which  stated  "that  at  the  county  of  I-flrimer 
and  state  of  Colorado"  was  sufficient  without 
alleging  the  particolar  jflace  in  the  county. — 
Highley  v.  Peonle.  177  P.  975. 

10(4)  (Okl.Gr.App.)  Information  onder 
Rev.  Iaws  1910,  |  2204,  charging  that  defend- 
ant feloniously  ana  knowingly  lodged,  equipped, 
harbored,  etc.,  certain,  fugitives  from  justice, 
guilty  of  a  certain  felony,  but  not  averruig 
facta  done  by  defendant  in  harboring^  ^9B^' 
ping,  etc,  did  not  conform  to  section  oTSw, 
subd.  2,  by  specifically  informing  defendant 
of  the  act  constituting  tlie  chargttl  offense.— 
Cole  V.  State,  177  P.  129. 
<8=»II0(31)  ((3oio.)  An  information  practically 
in  the  language  of  the  statute,  charging  that  in- 
toxicating Uquora  were  carried  into  the  state 
for  the  purpose  of  delivering  the  same  within 
the  state  for  unlawful  purposes,  etc.,  anffldenllr 
stated  the  purpose  for  which  carried.— Hidiley 
V.  People,  177  P.  975. 

An  information  for  carrying  intoxicating  Uq> 
uor  into  the  state  for  purpose  of  delivering 
within  state  for  unlawful  purposes,  practically 
in  language  of  the  statute,  need  not  show  that 
liquid  was  delivered,  nor  person  to  whom  it  was 
to  be  delivered,  nor  tlie  »act  plaoe  of  delivery 
within  the  county,  under  Onst.  art  2. 1  16,  and 
ilev.  St  1908.  I  1950.— Id. 
«s>l  10(48)  (CBl.Apn.>  Information  which 
charged  violation  of  Pen.  Code,  |  288,  denounc- 
ing lewd  conduct  with  a.  child,  in  the  language 
of  the  statute,  and  further  alleged  the  facts 
constituting  the  offense  in  that  language,  was 
not  demurroble.— People  v.  Hartwpll,  ITT^P.  88r». 
•^IIS  (Okl.Cr.App.)  An  information,  chaagine 
offense  of  shooting  at  another  with  intent  to  kill 
"and  murder,"  Is  not  iusuffioient  because  of  the 
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words  "and  murder,"  whi<^  vUl  be  treated  aa 
surplu&afe  where  the  uffeoae  of  asuuh  with 
Intent  to  kill  by  ahootisc  is  deftrly  idiarged.— 
SimmMU  t.  State,  177  P.  026. 

TI.  JOnnDEB  or  PARTIES.  O^BHSEB, 
AND  COmfTS.  DirPt.ZOITT,  . 
AND  EXiECnOM. 

«=>I25(2)  (Kan.)  Id  view  of  Code  Cr.  Proc  S 
104  {Gen.  St.  1916,  S  8018),  a  count  of  an  in- 
fMrmation  cfaargins  two  or  more  separate  and 
distinct  mifldemeanors  la  bad  for  duplicity,  and 
a  motion  to  quash  such  count  ahonld  be  aua- 
tained.— State  t.  Oreeu.  177  P.  619. 
«s>r2S(6)  (Wash.)  An  information,  cbargine 
the  forgery  of  and  also. the  uttering  of  a  forsfd 
inatmmeDt  by  th^  same  person,  n  not  dnpUel- 
toua.— SUte  t.  MaautF.  177  P.  316.  - 
«=»I25(20)  (Okl.Cr.App.)  An  information  un- 
der Rev.  LawB  1910,  |  2204,  for  barbortuff 
fngitivea  from  justice  may  properly  etmrga 
in  one  count  in  the  conjunctive  the  several 
prohibited  «ct8  of  lodgtaif,  asriatfng,  craccftl- 
ittg,  etc.— Cole  V.  State,  177  P, 

▼n.  mmox  TO  OVASR  OB  DMHisa, 

ANB  DEmiBBBB. 

4^i37(6)  (Kan.)  In  Tiew  of  Code  Gr.  Proc.  S 
104  (Gen.  St.  1915.  <  8018),  when  a  count 
obarges  twv  or  more  sepamte  and  distiiict  tnis- 
demauiors  and  la  bad  for  dnpUclty,  a  motion  to 
quash  «ucb  count  should  be  STistained.— 4tate  T. 
Green,  177  P.  519. 

EC.  n81».  PBOOF,  AND  TABIANOB 

^^179  (OU.Cr.App.)  On  -an  iijiformation  un- 
der Kev.  Laws  1910,  i  2204,  for  harboring 
fngitiTes  from  justice,  chareing  in  one  count  in 
the  conjunctive  the  Beveral  prohibited  acts  of 
lodsliiK,  amrtsttnc,  eonceidliir,  etc.,  a  tegal  con- 
viction may  be  bad  os  proper  proof  that  de< 
lendant  did  either  one  of  Uie  several  acts.— 
Cole  V.  State,  177  P.  139. 

Z.  OOXVIOTION  OP  OFFENSE  IN- 
CltTTDED  IN  GBABOE. 

«Be»l9l(4)  (Olil.Cr.App.)  An  information  aileg- 
Ing  every  denvnt  oi-iqurder  iadndaa  the  of- 
fense of  manslaughter  in  the  6rst  degree.— Mc- 
Clatdiey  v.  State,  177  P.  922. 

INFANTS. 

See  Adoption,  ^7,  12;  Crimhul  Law, 
406,  442;  Damages,  4=»1R2;  Divorce,  Cb» 
231,  310;  Evidence,  «=sb386,  S58;  Guardian 
and  Ward;  Highways,  «a»i78;  Indictment 
and  Information,  ^»110;  Master  and  Serv- 
ant, «S9106.  121,  149.  163.  218,  278,  286, 
288,  289;   Trial,  «s»62,  214. 

n.  OtTSTODT  AMD  PBOTEOTION. 

«o20  (CaLApp.)  Evidence  held  sofflcient  to 
sustain  conviction  for  violation  of  Pen.  Code.  S 
288,  denouncing  lewd  conduct  with  a  child, 
though  testimony  of  prosecuting  witness  was 
somewhat  impeached  by  thowlna  she  hod  made 
contradictory  statements  on  preliminary  exam- 
ination.—People  V.  Hartwdl,  177  P.  885, 

m.  PBOFEBTT  AND  OONTETANCE8. 

^s>29  (TTtah)  Minors  cannot  be  estopped  from 
sRiierting  rights  to  land  by  remaining  quiet 
while  anotb<>r  deals  with  the  land  in  which  ^ey 
are  interested.— Gappmayer  v.  Wllkenson,  177 
P.  783. 

INJUNCTION. 

See  Appeal  and  Error,  «=»442,  458.  477.  488, 
1009,  1061,  1199:  Certiorari,  «=>17;  Ease- 
ments, *=»3« ;  Ejectment,  ^s»73 :  Eiecu- 
tion,  ^=»171:  Muniripal  Corporations.  ^=s> 
405-  Navigable  Waters,  «=^26;  Nuisance, 
«3»28,  35.  60.  84.  8(t;  Parties.  «s>40;  Plead- 
ing, «=s>868;    BeliglonB  Societies,  ^26; 


Schools  and  School  Dtatclcts,  «S3S7,  40; 
Waters  and  Water  Courses,  '«=s>263. 

IX.  nJBJBOTS  OP  PBOTECnON  AND 
BELIEF. 

(B)  Pv«9artr>  CABverMoes,  Mt<  iMwn- 

«3»96  (Wash.)  BQidty  will  ivotect  against  un- 
warranted disdoBure  of  trade  aecrets,  c<nifiden- 
tial  communicathsns,  and  the  Hke.— John  Davis 
&  Co.  V.  MiUer,  177  P.  323. 

Plaintiff,  having  eatabUshed  real  estate  busi- 
neas,  was  entitled  to  Injunction  restr^ning  for- 
mer rental  department  manager,  who  was  fa- 
miliar with  plaintiETs  business  secrets  and  con- 
fidential matters  and  bad  severed  relations  with 
plaintiff  to  e{»gage  in  competing  busineaa  bad 
names  of  plaintiff's  customers  in  his  mind  and 
acceas  to  uieir  addreeaea,  from  solictting  plaio- 
tifa  cnstusers  and  using  bis  knowledge  of 
plaLntiS's  business  as  a  reason  why  such  cusr 
toniera  tbonld  transfer  their  boslnees  to  him. 
—Id. 

(O)  Pevsomal  Blchls  wtd  Dm<ies. 

^sftO\(?)  (Cal.App.)  While  coercion,  menace, 
or  intiaudation  cannot  be  used  to  enforce  a  boy- 
cott, strikers  may,  where  no  contractnal  oMijra- 
tion  interferes,  present  their  cause  by  peaceful 
persuasion  and  argument. — Rosenberg  v.  F 'tail 
rierks'  Ass'D,  Local  428.  177  P.  864. 
«»I0I(8)  (Cal.App.)  Picketing  Btrlkers  in 
its  very  nature  tends  to  and  does  ■eeompUab  Its 
object  by  the  illegitimate  means  of  physical  fai-' 
timidation  and  fear,  and  will  be  enjoined.~Ro- 
senberg  v.  Retail  Clerks'  Ass'n.  Local  428,  177 
P.  864. 

m.  ACTIONS  FOB  INJITNOTIONS. 

^=»I27  (Wash.)  In  an  action  to  enjoin  former' 
employ^  from  making  use  of  trade  secrets  and 
knowledu  of  plaintUTs  business  in  selieitation 
of  plainBlTs  customers,  evidence  of  what  took 
place  at  daily  eonfldential  meetings  of  plaintiff's 
president,  defendant,  and  another  employ^  at 
which  conMential  matters  were  discnaaed,  kcM 
admissible^ohn  Davis  ft  Go.  v.  MmerriT?  P. 
323.- 

nr.  PBET.TMTNABT  AND  HfTEBXOCTT- 
TOBT  INJVNOTIONS. 

(A)  Owmatfs  «»A  Preeeedln^  t«  ProtfaM.- 

€=»I5I  (Wash.)  ij'pon  application  for  Injunc' 
tion  pending  suit  to  determine  rights  of  rival 
cfaoroi  factions,  the  ultimnte  rlgfata  of  As  par* 
ties  are  not  before  the  eonrt- Ktemal  Truth 
Spiritualist  Orardi  of  America  v.  Stuber,  .177 
P.  686. 

INSANE  PERSONS. 

See  Criminal  T^w,  4b^8S:  Deeds,  «=s>212; 
Evidence,  «=3>S01,  668;  Limitation  of  Ac 
tiona,  «»201;  WUla,  «»>55,  324. 

INSOLVENCY. 

See  Appeal  and  Error,  ®=3l050;  Assignments 
for  Benefit  of  Creditors;  Banks  and  link- 
ing, 4=:>44,  47,  63%.  525;  Certiorari,  ^17; 
C<nutitutional  Ijaw,  4i=>80;  Fraudulent  Con- 
veyancea,  ^3»107. 

INSPECTION. 

See  Xegligenee,  4=»136;  Witnesses,  «»37. 

INSTRUCTIONS. 

See  Criminal  Law,  ^757-829;  Trial,  «s» 
194-295. 
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INSURANCE. 

See  Appeal  and  Error.  «=»1000.  1064:  Bills 
and  notes,  ^s>D25;  Husband  and  Wi£e.  4=» 
271;  Master  and  Scrrant.  «»361;  Trial, 
«=>1M. 


m.  ursvRAircE  aoehvb  ahd 

BROKEKS. 

(A)  AvcBcr  for  iBsnrcr. 

^987  (Obi.)  Where  execution  of  a  premium 
agreement  in  connection  with  policy,  snown  on 
ite  face  to  have  been  executed  bj  insured  hy  an 
agent.  Is  questioned,  and  there  Is  evidence  from 
which  it  ma;  be  inferred  that  agent  was  aUthor- 
ised,  his  authority  was  for  jury  under  proper 
instructions.— OitiBcns'  Ini.  Co,  v.  Adams,  177 
P.  364. 

«S994  (Okl.)  Where  there  ht  erridenee  from 
which  it  may  be  Inferred  that,  if  Insnred's  a^ent 
did  not  haVe  authority  to  execute  premiDm 
agreement,  insured  subsequently  ratified  act  of 
agent,  hia  ratification  is  for  jury  under  proper 
instnictiona.— <7itisens'  Ino.  Co.  v.  Adams,  177 
P.  364. 

THE  CONTRACT  IN  GENEBAI.. 

(A)  na«Bre,  Rcqalaltea,  an*  Valiaitr. 

4»I44(1)  (Gal.)  Where  a  policy  protecting  an 
employer  under  the  Workmen's  Compensation 
Law  fails  becaose  of  mutual  mistake  to  express 
the  intent  of  the  parties,  it  may  by  mutual  con- 
sent be  corrected,  even  after  tbe  happening  of 
an  accident  covered  thereby,  in  tbe  abeence  of 
estoppel,  and  if  not  done  so  as  to  defeat  an  em- 

Eloy^  8  right  to  compensation.— Employers'  T^a- 
ilitr  Assur.  Corporation,  Limited,  of  I^ndon, 
England,  T.  Industrial  Acddent  Gommlaaion  of 
Calif  oraU,  177  P.  273. 


(B)  OnaatraetloB  mnd  OpenitlMi, 

«=»t46<l)  (Okl.)  When  the  wording  of  a  policy 
at  insurance  is  such  as  to  be  fairly  open  to 
constroction,  that  view  ahould  be  adopted,  if 
possible,  which  will  sustain,  rather  than  forfeit, 
it.— American  Nat  Ins.  Co.  v.  Rardin,  177  P. 
601. 

4=^146C3)  (Colo.)  Ambi^ty  in  an  innurance 
contract,  whereby  it  is  capable  of  two  constmc- 
tions,  will  be  resdived  against  insurer  and  in 
favor  of  iB«iEed.«~£1ndinff  v.  Ocmo  Aoddent 
&  Guarantee  Corporation,  177  P.  142. 


▼I.  ntBMnrm.  dubs,  and  asusb- 

MXNTS. 

«Bal8l  (Okl.)  Dnder  a  policy  providing  that 
'Premium  payments  should  cease  immediately 
after  commenoemest  of  tptal  and  permanent  dis- 
ability rendering  any  gainful  occupation  impos- 
sible, the  requirements  as  to  payment  of  pre- 
miums automatically  ueased  wneu  Inaured  suf- 
fered such  disability.— Amerlout  Nat,  Ins.  Go. 
v.  Hardin,  177  P.  601. 

Provirion  of  policy,  that  premium  payment 
should  cease  immediately  after  total  and  perma- 
nent disability  rendering  any  gainful  occupation 
impossible,  was  not  waived  by  payment  of  a 
quarterly  premium  after  such  disability.— Id. 

Under  life  policy,  requiring  notice  of  total 
disability  for  any  gainful  occupation,  without 
specifying  any  time  within  which  it  should  be 
given,  failure  to  give  such  notice  would  not  de- 
prive insured  or  hia  beneficiary  of  benefits  under 
policy. — Id. 

^»t96(6)  (Okl.)  In  an  action  to  recover  pre- 
miums on  open  policy  of  cotton  insurance  pro- 
Tiding  that  in  conRideraticin  of  the  stipulations 
herein  contained  and  the  premiutn  to  be  paid," 
the  policy  is  admissible  in  proof  of  the  insurer's 
execution  of  the  contract— Citiaens'  Ina.  Co.  t. 
Adams,  177  P.  304. 


BEPOBTBB  1038 


z.  FOBTBinniE  or  fouot  fob 

BBEAOH  or  PBOmSSOBT  WAB- 
BANTT,  COVENANT,  OB  CONDI- 
TION StTB  SEQUENT. 

(B)  Mattera ,  RelatlMac  to  Propertr 
ter«at  Inasrc<l. 

4=»33tf(4)  (Wash.)  ProvisioiL  of  fire  policy 
that  it  should  be  void  if  tlie  Insured  chattel 
should  be  incnmbered  by  mortgage  does  not, 
under  Rev.  Code  1915,  {  6050—34,  prevent  re- 
covery, mortgage  put  on  after  Issuance  of  pol- 
icy having  been  paid  prior  to  the  fire,  so  that 
tbe  breach  did  not  then  exiat.— GooM  v.  St 
Paul  Fire  &  Marine  Ina.  Co.,  177  P.  787. 

Zn.  BISKII  AXD  OATOES  Or  LOSS. 

(C)  arfamntr  «b4  Indenvltr  laaiiMmfe. 

«s»435  (Colo.)  Cleaning  off  paint  preparatory 
to  repainting  is  not  "repairs,  meaning  restor- 
ation to  a  sound  state  after  decay,  injury,  di- 
lapidation, or  partial  deatruction,^  within  an 
elevator  liability  policy,  excepting  from  sen- 
eral  liability  injury  in  making  repairs  mule 
th«  elentor  li  bebig  nted.— Evi^k  t.  Oceu 
Accident  &  Guarantee  Corporation,  177  P. 
142. 


(B)  Acelde«t  «ad  Hemltk  laransoe. 

C='466  (Wash.)  Where  insured  was  bruised  and 
llic  hniisc  developed  into  a  carbuncle,  which  de- 
vol<<i>>''l  iiii  infection  causing  the  death  of  de- 
ceii»'_'d.  hcliL  that  tbe  death  was  from  external^ 
vinli nr.  iiiid  accidental  means,  and  not  from 
ili-^F  ast .  I>a7  v.  Great  Eastern  Casual^  Go., 
177  P.  650. 


XIV.  NOTICE  AND  PBOOF  OE  I.08S. 

«=>539(5)  (Kan.)  Provision  in  bond  of  bank 
cashier  that  no  claim  should  he  paid  unless  filed 
within  six  months  from  its  expiration  or  can- 
cellation constituted  a  defense  to  an  action  on 
the  bond.— Colon;  SuteSank  of  CAlotfy  v.  Wat- 
son, 177  P.  644.  ^ 


ZVX  BIGHT  TO  PROCEEDS. 

«=>580(2)  (Okl.)  Where  contract  of  sale  re- 
quired buyer  to  keep  property  insured  for 
seller's  benefit  and  buyer's  receiver  took  out  a 
policy  in  his  own  name,  without  assigning  it 
or  making  It  payable  to  seller,  the  contract 
created  an  equitaUe  Uen  in  seller  upon  pro- 
ceeds of  poHqr  in  receiver's  hands,  alter  loaa 
for  purchase  price  unpaid  at  time  of  loss.— 
Smith  &  Fnrbush  Mach.  Co.  v.  Hoycke,  177 

P.  eu. 


xrm.  ACTIONS  on  folioies. 

«=96I2(1)  (Kan.)  The  lien,  if  any,  of  a  bank  on 
the  stock  of  its  cashier  Interposed  no  obetade 
to  its  looking  to  the  surety  hmid  of  the  cashier 
for  indemnity  for  money  illegallr  appropriated 
by  him.— Colony  State  Bank  of  Colony  v.  Wat- 
son, 177  P.  544. 

€=>865(7)  (Kan.)  Provision  of  surety  bond  of 
bank  cashier  that  notice  should  be  given  on  the 
bank  becoming  aware  of  anr  act  which  might 
be  made  the  nans  of  a  dalm  under  the  bond 
held,  under  the  evidence,  not  to  preclude  the 
bank  from  maintaining  an  action  on  the  bond. — 
Colony  State  Bank  of  Colony  v.  Watson,  177  P. 
544. 

€=>668(1)  (Colo.)  In  action  against  fire  insur- 
er under  mortgage  dause  of  policy  providing 
loss  should  be  payable  to  creditors  of  insured 
through  trustee  as  interest  might  appear, 
whether  trustee  affixed  aignature  to  relinquish- 
ment  as  acknowledgment  of  and  consent  to 
cancellation  of  whatever  rights  he  might  tiave, 
or  whether  he  signed  only  as  witness  to  sig* 
nature  of  insured,  held  for  jury. — American 
Central  Ina.  Co.  v.  Ehrlich,  177  P.  978. 
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<B)  The  CoatMMt  1*  Qemerai. 

«=>7I9(1)  (Colo.)  Where  after  a  benefit  cer- 
tificate, which  was  declared  subject  to  the  pro- 
visions of  the  coDstitutioD  of  a  fraternal  in- 
surer,  was  issued,  the  constitution,  which  had 
declared  that  a  member  in  good  standing  who 
suffered  disability  reoderiog  him  unable  to  pay 
dues  should  remain  in  good  standing  during  ais< 
ability,  was  changed,  and  the  new  provision  pro- 
vided that  the  member  sliuulil  iTmaiji  in  pood 
standing  for  only  three  iin'iitlis,  hi-td  that,  is 
such  provision  did  not  exiirfssly  ilci'lart'  it 
sliould  be  retrospective,  it  slioiiid  iiul  Ijc  giir- 
en  that  construction,  and  cannot  apply  to  the 
certafi<st«  alrendj:  iwiaiL— Sftwyep  v.  Head 
OfUQp,  Padfie  Jariadiction,  Woodmn  of  ike 
World,  177  P.  868. 

INSURRECTION. 

See  Criminal  Law,  4^9423. 

#:p2  (W«sb.)  An  information,  charging  defend- 
ant with  the  offense  of  crimmal  anarchy,  de- 
nounced by  Rem.  &  Bal.  Code.  1 2S63.  A<Mauffi- 
cient  agauiBt  donurm^State  t.  Lowery,  177 

P.  3tssr 

INTEREST. 

See  Corporations,  4=^71;   Vendor  and  Pur- 
chaser, 4»S34. 

INTOXICATING  LIQUORS: 


See  Criminal  Iaw, 
Indictment  and 
Jury,  «s»19. 


I=3>163.  872,  607,  756,  1166; 
[nformatloQ,  ^86,  110; 


IV.  UCENSES  AKD  TAXES. 

4s>69  (Wyo.)  Town  council  of  incorporated 
town  being,  by  Compi  St.  1910,  |  1678,  aubd. 
8,  given  power  to  license,  regulate  or  forbid 
sale  of  intoxicants,  any  discretion  of  county 
commissionerB  under  section  2833  as  to  issu- 
iug  license  does  not  include  right  to  refuse  a 
license  solely  because  of  oppoMtion  to  opera- 
tion of  saloons.— State  v.  Board  of  Com'rs  of 
Platte  County,  177  P.  130. 

TL  OFTEHSES. 

«s>l39  (Utah)  Laws  1017,  c.  2,  M  3,  26,  pro- 
hibit the  pMsession  of  Intoxicating  liquors 
kept  by  a  family  as  a  beTerue^^-State  r.  Oer- 
bUii  Intoxicating  Uquors.  177  P.  235. 

TUX.  QBIBtlMAI.  PROSECUTIONS. 

4s>2l6  (Or.)  Indictment  under  Laws  1817,  p. 
id,  I  "1,  ampnding  section  5,  Laws  1915,  p. 
151.  tnit  leaving  sections  1-4  in  fall  force,  as 
to  unlawful  sale,  etc.,  of  Intoxicants,  keld  suflS- 
ciant,  although  particular  liquor  was  not  des- 
ignated; such  oeaignation  not  being  required 
in  view  of  Laws  1915,  p.  16«,  |  33.— State  v. 
Busick,  177  P.  64. 

4=»236(5)  (Colo.)  Where  liquor,  before  Laws 
1916,  p.  275.  became  effective,  was  placed  in  a 
private  residence,  not  connected  with  or  used 
as  a  store  or  place  of  public  resort,  Held  that 
quantil^  WQula  not  be  prima  facie  evidence 
tnat  liquor  was  kept  or  used  for  the  purpose 
of  violating  the  statute  in  view  of  section  20. 
—Noble  vTpeople.  177  P.  970. 

IX.  UABOHBS.  ^^UBXa,  AMD  TOB- 
FEITUBEC 

^»24S  (Wash.)  Laws  1915.  p.  2,  providing  for 
search  warrant,  s^uni,  and  sale  of  intoxicating 
liquors,  and  goods,  implements,  and  fixtures  used 
in  their  illegal  sale,  must  be  construed  as  a 
whole.— Van  Bug  Pish  Go.  v.  Hentrom,  l77 
P.  334. 

«=b24«  (Wash.)  Notwithstanding  Laws  1815,  p. 
8,  {  12,  providing  for  sale  of  implements,  furni- 
ture, and  fixtures  used  in  illegal  manufacture  or 
sale  of  intoxicating  liqnor,  apparently  aathor- 
ises  Justice  of  peace  to  sell  all  implements,  Jos* 
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dee  was  wit^ut  Jnrisdicticm  to  proceed  to  sell 
boat  on  which  intoxicating  liquors  were  found, 
since  under  section  5  a  complete  scheme  for  the 
abatement  of  the  nuisance,  when  intoxicating 
llqiurs'  are  found  in  buildings  or  boats,  is  pro- 
vided.—Van  Bug  Elsh  Co.  V.  Herstrom,  177  P. 
334. 

^=3247  (Colo.)  Defendant  who,  before  Laws 
1915,  p.  276,  became  effectire,  atored  liquor 
in  the  private  residence  of  another,  and  after 

the  taw  became  effective  placed  it  in  his  bug- 
gy to  take  it  to  his  own  private  residence,  held 
not  to  forfeit  his  property  in  the  liquor,  al- 
though the  liquor  was  not  labeled  "This  pack- 
age contains .  intoxicating  tiqaor,"  as  provided 
by  section  10.— Noble  v.  People,  177  P.  970. 
«=»247  (Utah)  Laws  1917,  c  2.  H  3,  26,  pro- 
hibit the  possession  of  mtoxicating  liquors 
kept  by  a  family  as  a  beverage  and  such  liq- 
uors were  contraband,  and  subject  to  aeizore, 
forfeiture,  and  destruction.— State  v.  Certsin 
IntDxlniting  liquors,  177  P.  235. 
«»250  (Colo.)  Although  Laws  1915.  p.  285, 
I  20,  provides  that  there  shall  be  no  property 
right  in  liquors  kept  or  used  for  the  purpose  of 
violating  any  provision  of  the  act,  the  facts 
constituting  tmrfeitare  mnst  be  made  to  appear 
in  court,  or  in  some  legal  manner  or  proceed- 
ing and  cannot  be  declared  upon  default  with- 
out any  evidence.— "Noble  v.  People,  177  P.  870. 

In  action,  based  on  X^ws  1816,  p.  276,  to  de- 
feat any  property  rights  in  and  to  destroy  cer- 
tain intoxicating  liouors  seized,  where  defend- 
ants attacked  toe  form  of  the  proceeding  and 
denied  the  alleged  facts  ctaimed  to  work  a 
forfeiture  of  their  property  rights,  held,  to 
pronounce  judgment  of  forfolture  upon  the 
iilcsdings,  without  e^ence,  was  without  au- 
thority.—Id. 

If  action  to  defeat  any  property  lights  in 
and  destroy  certain  intoxicating  liquors  is  tried 
as  an  action  In  rem,  and  the  endence  warrants 
finding  that  defendants  have  no  property 
rishls  in  the  liqiior,  on  account  of  forfeiture, 
uii'lcr  Laws  1915.  p.  286,  |  20,  all  other  ques- 
tion- an-  immateria!.-^I4;-"   

If  urtioii  to  lU^font  any  property  rights  in  and 
destroy  cprtaiij  Lnti>\ir  ;itiiiK  lifinors  is  tried  as 
an  action  in  rpiu.  iilaintifl'M  bavc  the  burden  of 
proving  the  alleEations  of  forfeiture* — ^Id.  , 

«=>25r  (Colo.)  If  iictioD  to  defeat  property 
rights  in  and  to  destroy  certain  intoxicating  liq- 
uors is  tried  as  a  replevin  suit,  plaintiffs  slimild 
he  treated  as  defendants  and  defeiidiiniN  an 
plaintiffs,  anil  tlie  parties  woiilii  lie  oniitU'd  to 
a  jury  trial.— NoMe  v.  People.  177  I',  070. 

If  action  to  defeat  urxuisrtjf  rights  in  and  to 
destroy  certain  intoi^ttBt  uquors  is  tried  ag 
a  rppfevin  suit,  the  pSffffiS  claiming  tttS^  to 
tht>  liiiuors  must  recover  upon  thp  strength  of 
their  own  title. — Id. 

^=>253  (Utah)  A  reversal  will  not  be  granted 
on  account  of  denial  of  a  motion  for  change  of 
venue  in  a  proceeding  to  forfeit  intoxicating 
liquors,  unless  it  is  clesriy  made  to  appear 
that  there  was  an  abuse  of  discretion.— *ltate 
V.  Certain  Intoxicating  liquors,  177  P.  236. 

X.  ABATEMENT    AHD  IHJUKCTION. 

<8=»260  (Wash.)  Notwithstanding  Laws  1915, 
p.  S,i  12.  providing  for  sale  of  implements,  fur- 
niture, and  fixtuKS  used -in  illegal  manufacture 
or  sale  of  intoxicating  liquor  apparently  au- 
thorizes justice  of  peace  to  sell  all  implements, 
justice  was  without  jurisdiction  to  proceed  to 
s^l  boat  on  which  intoxicating  liquors  were 
fcfond,  since  under  section  5  a  compliete  scheme 
for  the  abatement  of  the  nuisance,  when  intoxi- 
cating liquors  are  found  in  buildings  or  boafaa, 
ia  provided^— Van  Bug  Hsb  Co.  v.  Heirstrom, 
177  P.  334. 

«s>269  (Wash.)  Altbouth  j^tice  of  peace  may, 
under  Laws  1015,  pp.  7,  8.  |$  11,  12,  move  sum- 
marily to  forfeit  implements  used  in  illegal  sale 
of  liquor  under  section  5,  the  justice  o£  the 
peace  has  no  jurisdiction,  and  cannot  proceed 
by  abatement  of  nuisance  to  dose  the  building, 
vehicle,  or  boat  where  intoxicating  Uqoon  are 
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found;— Van  Biig  Flab  Co.  f.  Herstroin,  177  P. 

IRRIGATION. 

See  Waters  and  Water  Conrsee,  «s>2Sa-^. 

I.  w.  w. 

See  Criminel  Law,  «s»419,  420,  428. 

JEOPARDY. 

See  Oriminal  Law.  ^163. 

JOINT  TENANCY. 

See  Teoaocr  in  Common. 

(Cal.App.)  The  properties  of  a  joint  es- 
tate are  denrod  from  its  unity,  whidi  is  four 
fold,  unity  of  intereet,  unity  of  tiMe,  unity  of 
time,  and  unity  of  poEeesaion,  in  other  words, 
joint  tenants  have  one  and  the  same  interest. — 
t^rman  v.  Brewer,  177  P.  496. 

JOKES. 

See  Master  and  Servant,  «s»373. 

JUDGES. 

See  Adoption.  <8=»7.  10,  12.  17:  Appeal  and 
Rrror,  «s»3&l.  S69.  935:  Contempt,  «=>8; 
Courts,  ^207;  Criminal  Ijaw,  «=3l090; 
Justices  of  the  Peace;  Ptoblbition,  ^=>5; 
Quo  Warranto,  «b»14. 

JUDGMENT. 

See  Criminal  Law,  ®=3l206;  Execution.  * 
For  judgments  in  particular  actions  or  proceed- 

ings,  see  also  the  Tarions  specific  topics. 
For  review  of  jadgmeots,  see  Appeal  and  Bt' 

ror. 

nr.  BT  ]}EFAin.T. 

(A)  ReqvlBlleii  mMd  VUMltr. 

®=>II8  (OM.)  In  action  of  r-Jectmont  and  for  a 
money  judgment  for  rent,  in  which  plaintlffa, 
without  notice  to  drfondant,  as  n-quired  by  Rpv. 
L«ws  1910,  i  479&,  were  iwnnittetl  to  amend 
their  petition  by  increasing  amount  of  damages, 
the  court  had  no  jurisdiction  to  render  judgment 
by  default  for  a  greater  sum  than  was  asEod  in 
original  petition.—Uavenport  v.  JainiHon,  177 
P.  550. 

(B)  OpeBlnK  or  Settlns  A«tde  Default. 

«=9l39  (Colo.)  Whether  default  should  be  va- 
cated on  around  of  defective  service  was  with- 
in discreoon  of  court.— MePhaU  v.  City  and 
County  of  Denver.  177  P.  960. 
^139  {Wash.)  Tlifl  vacating  of  default  judg- 
ments rests  withiu  the  sound  dhioretion  of  the 
court.— State  v.  Hadley,  177  P.  055. 
<=»16l  (CfU.)  Where  defendant  served  an- 
swer after  default  entered,  and  olerH  kept 
it  without  filing  it,  a  notice  of  motion  stating 
that  it  wpuM.be  basfil  upoa  "said  answer  and 
the  affidsvits  attached  hereto,"  no  copy  of  the 
answer  being  served  with  such  notice,  was 
"accompanied  with  a  copy  of  the  noswer," 
within  Code  Oiv.  Proc.  |  478,  as  amended  by 
St.  1917,  p.'  242.— Los  Anffeles  County  t.  Lew- 
is, 177  P.  154. 

^s=>l64  <Cal.)  Court,  on  setting  aside  defanlt, 
properly  set  aside  a  judgment  entered  there- 
on, flltnontcb  the  motion  did  not  ask  for  so<% 
relief.- Lm  Angclea  Comity  v.  Jjewis,  177  P. 
1S4. 

VX.  Oir  TBIAI.  OF  xmuBS. 

(C)  CvnfovmKir  to  Pvoeess.  PleadlBca, 
proofs,  and  Verdtot  or  Flndlnam. 

4s»249  <01[1.)  A  petition  for  reoovery  of  money 
had  and  received  and  for  exemplary  damaRe  will 
not  support  a  judgment  establia^ng  a  trust.— 
i'itims'  Bank  &  Trust  Oo.  of  Pryor  v.  Hale, 
177  P:  866. 


«=>379(1)  rOkl.)  Under  Ber.  lAwa  1010,  I 
5274,  a  void  judgment  may  be  vacated  at  any 
time  OQ  motion  of  a  party  affected  thereby, 
without  the  necessity  of  setting  op  a  meritori- 
ous defense  in  tin  motioD.— StnmptC  Price, 
177  P.  109. 

X  EQUITABLE  BELIEF. 

{A)  Natnro  of  Remodr  and  Groauds. 

«»443<3>  <Cal.App.)  That  plaintiff  obtained 
Judgment  by  theft  of  documents  from  defend* 
ant  and  by  the  denial  <^  existence  of  mdi  doc- 
uments is  no  ground  for  vacation  on  ground  of 
fraud;  the  theft  and  suppression  being  an  in- 
cident merely  of  plaintiflrs  perjared  testimony 
denying  their  existence,  and  It  havbig  been  in> 
cumbent  upon  defendant  to  meet  perjured  tes- 
timony at  trial.— Hnffaker  v.  Gray,  177  P.  IBS. 

(B)  Jartsdletlon  and  ProeeedtBss. 

4t=»460(2)  (Cal.App.)  A  complaint  characteris- 
ing a  judgment  aa  a  "purported"  judgmenC. 
alleged  to  be  "claimed"  by  certain  partiea,  iB 
insufficient  to  impeach  its  yaUdity.— (Ham  t. 
California  Trona  Co.,  177  P.  178. 

XL  colulxwbjom  attack. 

(A)  jrvd^Moata  Insywehable  C«Uatevallf 

«=>470  (Kan.)  Where  court  baa  juriadlction  of 
subject-matter  of  an  action  and  of  the  parties, 
its  order  and  judgmenta  as  to  all  matters  in- 
volved are  final  and  conclusive,  unless  correct- 
ed or  modified  on  appeal— Rennoldi  t.  Guthrie, 
177  P.  8». 

(B)  amads. 

«=>490(3)  (Gal.A«k)  A  judgment  rendered  on 
sn  affidavit  of  puDlfcation  insufficient  in  setting 
out  facts  relaave  to  certiflcate  of  residence 
provided  for  by  Civ.  Code,  |  1168,  la  void  on 
its  face  and  may  he  collaterally  attacked.— Mc> 
Phail  V.  Nunes.  177  P.  193. 
^497(1)  (Okl.)  A  judgment  roll  regular  on  Its 
face,  containing  necessary  .  jurisdictional  aver* 
ments,  cannot  be  collaterally  attacked.— Can- 
lina  V.  Montgomery,  177  P.  612. 
€==9517  (Cal.App.)  A  judgment  -  rendered  by  a 
court  having  jurisdiction  of  the  persons  and 
subject-matter  cannot  be  collaterally  attack- 
ed by  merely  showing  that  some  of  the  evidence 
which  m:^ht  have  Been  produced  by  plaintiff 
in  support  Of  the  issues  aa  framed  was  not  ao 
produced.— Hooker  T.  Blast  Blveraide  Irr.  Diet., 
177  P.  1S4. 

Xm.  HEROEB  AND  BAR  OT  CAUSES 
OF  ACXXOK  AMD  DEFEmSfl. 
(A)  JiidVHoats  OvonUlvo  mm  bm 

4=>562  <Cal.)  To  operate  as  a  bar,  a  judg- 
ment in  a  former  action  must  have  been  on  the 
merits.— Slaker  v.  McCormick-Saeltxer  Co.,  177 
P.  156. 

^572(2)  (Okl.)  A  judgment,  snstaining  a  de- 
murrer to  a  petition,  going  to  the  merits  of 
case,  is  a  final  judgment,  and  constitutes  a 
complete  defense  as  a  plea  of  res  adjndicata. — 
Davis  v.  Bolon,  177  P.  1»0!1. 
«s>S73  (Cal.)  A  verdict  directed  by  the  court 
is  a  decision  upon  the  merits  and  is  a  bar  to 
another  action  for  the  same  cause. — In  re 
Sharon's  Estate,  177  P.  283. 

(B)  Causes  of  Action  and  D^f^aOM  Merg- 

ed, Barred,  or  Cooeladrd. 

«=»5N(1)  (Cal.)  Wher«  in  a  foredoanre  BBit 
agaimt  the  owner  and  one  trho  had  pnrcluned 
at  an  execution  sale,  there  was  a  decree 
against  the  mortgagor,  which  stated  that  court 
had  no  jurisdiction  .to  settle  priority  of  claira 
of  mortgagee,  and  purchaser  that  "plaintiff 
have  Biid  recover'  nottdng  of  or  from"  the  pur- 
chaser, mortgagee  was  not  estopped  to  bring 
action  against  the  purchaser  to  establish  the 
priority  of  his  mortgage.— Hlaker  y.  McOor- 
mick-SMltier  Co.,  ifi  P.  IBS. 


Digitized  by 


Google 


1041  IHDCX-DIOBST 

SWr  CMM  la  DmJMv.  *  AlBjIMr.  KV'Xa.BotIm  *  lirfnu*  MB  MB*  tafle  M« 

4»6ie  (Wyo.)  A  prior  adJadioKUoD  Ibr  plain- 
tiff asaiDRt  daradant's  aaaertion  frf  titte  to  the 
land,  in  a  Buit  by  plaintiff  agaimat  dafendant  to 
recover  poBaesalon  of  crops  grottu  by  de- 
fendant Ml  /udt  land,  did  not  bar  defendant,  is 
a  sabaeqaeit  auit  bf  plaintiff  for  treapaa^  in 
maintaining  flume  and  ditdi  acroaa  plaintiVa 
land,  from  asserting  title  to  the  right  of  way, 
Kiuce  he  might  posaeaa  a  rfght  of  way  without 
owning  the  land.— AUcn  t.  Ltwis,  177  P.  4S3. 


Kxr-NcifBnt 


XIV.  coNOLVSEVEirEafl  or  abjtjdi- 

OATION. 

(A)  Jn<KM— 1«  Oaaalsalv*  1b  Oenornl. 

^=a650  (Or.)  While  a  judgment  of  nonsuit  un- 
der L.  O.  L.,  I  184,  operates  merely  aa  a  dis- 
missal, a  judinnent  on  a  directed  verdkt  con- 
cludes the  controTersy.— BIdley  t.  Pfirtiand  Tax- 
icab  Co.,  177  P.  429. 

(B)  PeraoHS  Conelmded. 

«=a>674  (Old.)  A  plea  of  res  adjudicata  la  not 
debarred  because  in  sabseqaent  action  otliers 
are  joined  as  defendanta.~Daris  r.  Boloo,  177 

P.  903. 

4=>663  (Wash.)  Recovery  upon  an  asaignment 
for  purpose  of  collection  bars  any  other  or  fur- 
ther recovery  against  the  debtor.— McOllliTray 
V.  Columbia  Salmon  Co.,  177  P.  660. 
^s>707  (Wash.)  One  who  is  not  a  party  to  me- 
chanic's Uen  foreclosure  proceedings  is  not  bound 
by  the  Uen  judgment,  and  hia  prior  mort«ige 
mil  not  be  subverted  to  Inferiority  to  audi  lien 
judgment.— Gilc  Inv.  Co.  t.  Fisher,  177  P.  710. 

XVH.  FOREIOH  JVOICEKTS. 

4=3813  (Kan.)  Where  a  eovrt  baa  joirladicdon 

of  subject-matter  of  action  and  of  tbe  parties, 
its  ordera  and  Jndgmenta  as  to  all  matters  in- 
Tolred  are  conclusive,  and  sncb  matters  cannot 
be  relitigated  by  parties  in  an  original  proceed- 
ing before  another  trlbnual-^RennoIda  v. 
fluthrte,  177  P.  3C». 

•=»8IB(^  (Olil.)  An  answer  dullengiug  action 
of  probate  court  of  Arkuiaaa  in  appointing  an 
administrator  of  the  estate  of  a  resiacnt  of  that 
t<tate  on  the  ground  that  deceased  did  not  have 
any  property  at  time  of  her  death  was  a  col- 
lateral attack  on  judgment  of  another  court,  to 
which  demurrer  was  properly  SQ8tained.-^%f- 
t^fm,  R.  I.  &  P.  Ry.  Co.  v.  Forrester,  177  P. 


^829(1)  (Kan.)  Where  federal  court's  receiver 
of  plaintiff's  realty  collected  rents  and  delivered 
moneys  to  its  elerli.  who  paid  them  out  as  order- 
ed by  that  court,  an  independent  suit  coold  not 
t>e  maintained  in  district  court  of  Kansas  to 
recover  any  part  of  such  moneys,  as  judgment 
of  federal  conrt  havinc  jurisdiction  of  parties 
and  mbject-matter,  nnlefte  corrected  tiierein  or 
by  appeal,  was  final  and  conclusive. — Rennolda 
v.  (;iithrie.  177  P.  859. 

«s»829(3)  (CaLApp.)  Plaintiff,  owner,  of 
bonds,  is  bound  and  estopped  by  a  federal  judg- 
ment dedaring  Uieni  invalid,  to  which  Ms  pred- 
ecessor in  interest  was  a  party;  there  being 
no  claim  that  plaintiff  was  without  notice  of  the 
Rtepa  or  proceedings  in  the  federal  court  (Code 
<Mv.  Proc.  I  1906,  snbd.  2)  .-Hooker  v.  East 
Riverside  Irr.  Diet..  177  P.  184. 

XZn.  riXADIHO  AMD  ETIDEirCB  OF 
JITDOMEXT  AS  EBTOPPEX.  OB 
DEFEKSE. 

<&»956(5)  (Cal.)  To  determine  whether  a  for- 
mer jiidgfflt^nt  is  res  adjudicata,  the  entire  rec- 
ord of  such  former  action  should  be  examined. 
— SInlier  v.  Mct'onuicli-Saeltzer  Co.,  177  P. 
15S. 

JUDICIAL  POWER. 

8ee  Constitutional  Law,  «s>70. 

in  r.-66 


JUDICIAL  SALES. 


See  Appeal  and  Error,  «=9l073;  Execution, 
«=>171,  262;  Intoxicating  Uquors,  «=>245, 
246,260;  Mandamus,  «=»S6;  Mortgues,  «=» 
625,  S46.  691,  60S:  Tkaation.  0»®5.  733, 
734;  Waters  and  Water  Couraea.  «S3231. 
«s»M  (Cal.App.>  The  title  of  a  stranger,  pur- 
chasing lands  at  a  judicial  sale  under  a  judg- 
ment which  is  errtmeoua,  but  not  void,  will  not 
be  defeated  or  impaired  by  a  aubaequMit  reversal 
of  the  judgment,  under  Code  Civ.  Proc.  }  967 ; 
but,  where  a  party  to  the  decree  purchases,  be 
and  hia  grantees  acquire  a  defeasible  title  only, 
under  section  347.-Mills  v.  Laing,  177  P.  403. 

JUNK  DEALERS. 

See  Licenses,  ^16,  22. 

JURISDICTION. 

Sea  Criminal  Law,  «=>8&-101. 

JURY. 

See  Appeal  and  Error,  ^704;  Oourta.  ^» 
202:  Criminal  Law/  «s>862,  1144;  ^Trial. 
^179. 

ZI.  BlOar  TO  TRIAL  BT  JUBT. 

^919(15)  (Colo.)  If  action  to  defeat  property 
rights  in  and  to  destroy  certain  intoxicatiiMr 
liquors  la  tried  as  a  replevin  suit,  tbe  parties 
would  be  entitled  to  a  jury  trial. — Noble  v. 
People.  177  P.  970. 

^10(15)  (Utah)  Under  Laws  191T,  c.  2.  1 17. 
in  a  proceeding  against  intoxicating  liquors 
looking  to  their  destruction,  tbe  court  did  not 
err  in  denying  a  jury  trial,  where  the  only  per- 
son appearing  as  defendant  admitted  that  he 
claimed  the  liquors  and  hept  them  for  pur- 
poses clearly  in  violation  o£  the  statute.— State 
V.  Certain  Intoxicatiog  Liquors,  177  P.  23r>. 
«=>37  (Old.)  In  view  of  Const,  art.  23,  i  6.  re- 
quiring any  defense  of  oeutribntory  negligence 
and  aasumption  of  riak  to  be  left  to  the  jury, 
the  jury's  flnffing  thwecm  is  conclusive  upon  the 
court^DfeUnaon  t.  Oole,  177  P.  670. 

nr.  suiacoimro,  attxxdahcb.  su. 

OKABOB,  AXD  OOMPBB- 
ftATIOB. 

«=»68  (Cal.App.)  Defendant  cannot  aueceas- 
fully  contend  that  list  from  which  jury  panel 
was  drawn  was  not  list  of  names  made  up  by 
county  supervisors,  as  law  requires,  where 
changes  in  list  were  made  merely  in  process  of 
compiling,  and  Bat  in  fact  adopted  by  auper- 
viaors  was  that  remaining  after  all  change!).— 
People  V.  Hartwell,  177  P.  885. 

Tnial  judge  properly  permitted  clerk  to  at- 
tach certificate  to  jury  list  drawn  by  county 
supervisors,  from  which  certain  names  were 
stricken  by  clerk,  whOe  defendant's  challenge 
to  whole  panel  because  list  from  which  it  wns 
drawn  was  not  list  made  up  by  supervisors  was 
pending.-rld. 

Because  county  aopeiTiaorB  placed  on  jury 
list  names  of  persons  who  remiested  the^  be  so 
placed,  making  up  of  Uat  <M  not  ceaae  to  be 
act  of  supervisors.— Id. 

V.  COMFETCNOT  OF  917BOB8,  OHAI^ 
I.EMGB8,  AXB  OBJEOnOlfB. 

®S997(4)  (Cal.App.)  Trial  judge,  in  prosecutiun 
for  crime,  did  not  abuse  discretion  in  denying 
defendant's  challenge  to  a  juror,  who.  ou  his 
voir  dire,  answered  certain  questions  so  as  to 
indicate  bias,  but  whose  answers  to  others 
were  such  as  to  ^sprove  blaa.->^Peop|e  t.  Hart* 
well,  177  P.  885. 

9B»I30  (CaljVpp.)  The  burden  oEpnooC  was  up- 
on defendant  to  present  facts  sutBcient  to  sup- 
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port  bii  cliaU«iig:e  to  the  entire  panel  of  tlie 
jary.— People  v.  Hartwell,  177  P.  885. 

Court  properly  overruled  defendant's  chal- 
lenge to  whole  pane!  of  jury  on  ground  popu- 
lation of  county  was  in  excess  of  100,000,  so 
that  jury  list  should  have  been  made  up  by 
judgres  of  superior  court,  instead  of  superrisors, 
where  on);  evidence  offered  in  support  of  cUim 
was  incompetent. — Id, 

Court  cannot  be  required,  on  trial  of  chal- 
leoge  to  whole  panel  of  jurors,  to  take  evidence 
to  ascertain  exact  population  of  county  on 
given  date,  to  determine  whether  jury  list 
should  have  been  made  up  by  judges  of  superi- 
or court  instead  of  by  county  supervisors,  pop- 
ulation referred  to  under  Code  Civ.  Proc.  | 
204,  being  that  as  ascertained  by  Legislature 
and  set  forth  in  Pol.  Code,  {  4009c.— Id. 

JUSTICES  OF  THE  PEACE. 

See  Habeas  Corpus,  ^s>27:  Intoxicating' liq- 
uors, «=>246,  2C0,  260;  Municipal  Corpora- 
tions, «=9633;  Officers,  «=>99. 

m.  cinx  JUBigpiqnow  Aia>  au- 

THORITT. 

^=>53  (Can.)  Justice  of  the  peace  hearing  a 
proceeding  for  contempt  under  Gen.  St.  lOlQ, 
1  77tt8,  for  failure  to  turn  over  property  sought 
to  be  reideTined  and  adjudging  defendant  in  re- 
plevin action  to  be  In  contempt  In  view  of  sec- 
tioui  7690,  7947,  7948,  has  no  jurisdiction  to 
send  a  commitment  to  another  county  for  de- 
fendant's apprehension,  and  bis  constable  in 
view  of  sections  11687,  11588,  cannot  execute 
commitment  in  another  coanty.— Sz  parte 
Tngbman.  ITI  P.  9. 

IV.  PROOEDUBE  IH  CIVIL  CASES. 

«»86(»>  (OU.)  A  judgment  rendered  by  a  jus- 
tice of  the  peace  in  a  proceeding  to  try  the 
rights  of  property  under  Rev.  Laws  1910,  { 
&W4,  is  not  conclusive  of  the  rights  of  prop- 
erty in  the  claim,  as  the  proceeding  is  summary, 
and  not  a  means  to  acquire  or  affirm  title. — 
Simons  v.  Floyd,  177  P.  608. 

V.  REVIEW  OF  PBO0EEDINO8. 
(A)  Appeal  and  Brr«r. 

«=>14l(2)  (Utah)  Where  a  Justice  of  the 
peace  conrt  is  without  jurisdiction  of  subject- 
matter  of  an  action  commenced  therein,  an  ap- 

Sellate  court  to  which  the  case  is  appealed 
o«8  not  acquire  jurisdiction,  even  though  it 
would  have  had  original  jurisdiction  of  the 
subject-matter.— Burt  &  Carlquist  Co.  T. 
Marks,  177  P.  224. 

«S3166(2)  (Okl.)  In  action  to  try  rights  of  prop- 
erty under  Rev.  Laws  1910,  |  5494,  where  party 
appealing  from  justice  court  to  county  court 
failed  to  appear,  the  proper  practice  was  to  dis- 
miss the  appeal,  leaving  the  justice's  judgment 
in  full  force.— Simons  v.  Floyd.  177  P.  606. 

UBOR  DISPUTES. 

See  Criminal  Law,  «=a4]9,  420.  428;  Injuac< 
tioD,  ®s>101;   Insurrection,  «a»2. 

UCHES. 

See  Beformatton  of  Instraments,  9=»S2. 

LANDLORD  AND  TENANT. 

See  Appeal  and  F)rror.  «s»1056.  1064;  Evi- 
dence, ®=>69,  378,  448;  Mines  and  Minerals, 
e=>n7,  nS,  77,  7S;  MortgaRCS,  «=>f>4G:  Xo- 
vatlon.  ^=»7;  IMncipal  and  Agent,  ^=22; 
Quieting  Title,  i^lZj  Release,  -E^^IS; 
Trial,  ^=3296;  Use  and  Occupation. 

n.  T.EftSBS  Aia>  AGBEEMEim  ttf 
OENERAI.. 
<A)  neqnlaltea  and  Valldltr- 
^>23  (WUsh.)  To  make  an  oral  lease  good  for 
one  year  under  the  theory  of  estoppel,  there 


must  be  some  dement  of  benefit  to  the  landlord 
aside  from  the  rent  reserved,  or  some  tnjnstioe 
to  the  tenant  that  a  court  of  equity  will  not 
tf^rate.— Armstrong  v.  Burkett,  177  P.  333. 
«=»25(1>  (Wash.)  Bern.  Code  1915.  I  8802.  pro- 
viding that  written  or  printed  leasls  for  term 
not  exceeding  one  year  shall  be  valid  withoat 
acknowledgment,  witnesses,  or  seals,  goes  no 
further  than  to  sustHin  such  leasee  when  lack- 
ing the  formalities  deinanded  of  all  instruments 
evidencing  an  incumbrance  upon  real  estate  nn- 
der  sectioa  874S.— Axmstronc  t.  Burkett^  177 
P.  333, 

IV.  TERMS  TOSt  TSABS. 
(B)    Asala;nmeikt>    SnbletttaSi    m»d  Mort- 

«=>79(1)  (Cal^pp.)  Where  tenant  Uansfera 
entire  interest  in  either  whole  or  part  of 
demised  premises,  legal  etFect  is  "assignment" 
and  not  subletting,  by  whatever  kind  of  Instni' 
ment  or  conveyance  term  is  disposed  of. — Jor- 
dan V.  Scott,  177  P.  604. 

V.  TERANCIES  FBOMTEAR  TO 
TSAR  AND  MONTK  TO 
MONTH. 

^=9|l4f2)  (Wasli.)  Expenditures  by  t^MiniU  in 
the  wa>'  of  HliL-lviu);,  wall  cabincU,  cli;iij;;iiii;  <A 
atore  front,  and  the  ordering  of  goo(L>,  did  not 
moke  oral  lease  a  term  lease  for  term  longer 
than  a  month  on  ground  of  estoppel,  having  been 
done  fny  till'  hi'ni'iit  of  tenant  and  being  im  no 
sense  :i  o  usidjiatiua  going  to  the  entice  tmn,*^ 
Armstrong  V.  Burkett,  177  P.  333.  .  L«f-, 
^115(2)  (Wash.)  An  oral  Mm  fm  M^'WHk 
can  only  be  sustained  as  a  tease  from  mootli 
to  mmtb,  notwfthstandliig  Rem.  Code  1915,  i 
8802.— Armstrong  t.  Burkett.  177  P.  833. 

VX.  TBHAWOIES  AT  WHX  AKD  AT 
SVFFERANOE. 

17  (Mont.)  While  a  tenant  by  sufferance  is 
not  entitled  to  gather  crops,  which  he  has 
sown,  but  not  reaped,  during  his  wrongful  oc- 
cupancy, stiU  until  the  determination  of  bis 
tenancy  bA  is  not  a  trespasser,  and  the  crops  be 
severs  and  gathers  are  nis  as  against  the  land- 
lord or  owner,  entitled  to  possession,  but  the 
same  rule  applies  to  a  trespasser.— Power  Mer- 
cantile Co.  V.  Moore  Mercantile  Co.,  177  P.  406. 

A  tenant  at  will,  being  in  rightful  possession 
with  landlord's  consent,  his  occupancy  does  not 
become  wrongful  until  alter  his  tenancT  is  de- 
termined by  landlord's  re-entry  by  notice  or  pre- 
scribed statutory  steps  (Rev.  Codes,  H  4502- 
4504),  and  he  may  cultivate  and  harvest  crops 
growing  at  the  end  of  his  tenancy  (Bev.  Codes. 
§  4519).-Id. 

«=>II9{2)  (Mont.)  A  tenant  by  sufferance  is 
one  who,  as  result  of  owner's  neglect  or  Iscbes, 
wrongfully  remains  in  occupancy  after  bis  right 
to  possession  has  ended.— Powsr  Mercantile  Co. 
V.  M9ore  Mercantile  Co..  177  P.  406. 

Vn.  PREMISES  AJn>  ENJOTIIBMT 
AlTD  USE  THEREOF. 
(F)  BtIcUov. 

1 72(1)  (Wash.)  To  constitute  "coostractive 
eviction,''  there  must  be  intention  to  evict  on 
part  of  landlord,  that  ia,  he  must  intend  to  re- 
gain possesaion,  or  intentiooally  and  willfully 
interfere  with  tenaat^s  quiet  enjoyment,  so 
that  an  intention  to  oust  will  be  presumed. — 
Thompson  v.  R.  B.  Realty  Co.,  177  P.  769. 
«»I78  (Wash.)  Tenant  who  consented  to  al- 
teration and  reconstrnction  of  premises  by 
landlord  heU'  not  to  have  suffered  constructive 
eviction  thereby,  particnlarty  where  no  evic- 
tion was  claimed  until  after  abandonment  of 
premises;  his  remedy,  if  any.  having  been  for 
negligent  conduct  of  repairs  'and  alterations.— 
Thompson  v.  R.  B.  Realty  Co.,  177  P.  769. 

Tenant  who  consented  to  landlord's  altera- 
tions'snd  repairs  hetd  not  eonstmctively  evict- 
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«d  beanu«  iBbSoM,  KaiSi^  »n»ol»d  Wsi  a  new 
front,  after  takiDg  ont  the  old  qd«,  merely  put 
it  back  agfliD. — la. 

Where  tenant  retained  posaeBsIon  for  tlx 
weeks  after  time  he  claimed  be  wafl  conBtrnc- 
tirely  evicted  by  landlord's  atterationB  and  re- 
pairs, it  migbt  well  be  held  that  be  had  waived 
the  acts  complained  of.— Id. 

Vra.  BEKT  AJKD  ADVAVOBS. 
(A)  Rivhta  mm*  Uftbllltlca. 

^183  (Mont.)  A  tenant  at  will  Is  liable  ex 
contractu  for  rent,  under  Hev.  Codes,  |  6069, 
wliere  he  has  planted  the  premiseB  and  harveat- 
ed  the  cropa.— Power  Mercantile  Oo.  v.  Moore 
Mercantile  Co.,  177  P.  406. 
«=9208(1)  (CaLApp.)  Sale  and  transfer  of 
lease  held  by  tenant,  even  with  landlord's  con- 
sent, does  not  release  him  from  liability  under 
lease  covenants.— Jordan  Scott,  177  P.  504. 
^208(4)  (CaLApp.)  Where  tenant  demised 
portion  of  leased  premises  for  term  one  day 
longer  than  bis  own,  legal  effect  being  assign- 
ment, and  assignee  sold  to  one  who  went  into 
poBseasion.  latter  became  liable  by  privity  of 
estate  to  pay  landlord  share  of  rental  resenr* 
ed  In  lease  m  proportion  with  part  of  prem- 
iacB  occupied.— Jordan  t.  Scott,  177  P.  904. 

IX.  KSOSKTRY  AKS  BEOOVBRT  OF 
POSSESnOK  BT  XiAimrOBD. 

^291(17)  (Wash.)  In  action  for  forcible  ar- 
try  and  detainer,  that  tenant  paid  into  court  ttaa 
rent  due  up  to  time  of  trial  did  not  anthoviis 
court  to  rafnse  Mnali^  prortdad  for  by  Rem. 
Oode  1919,  I  827;  oother  the  trial  court  nor 
appellate  court  having  any  discretion  in  the 
impositton  of  mcb  peoalty.— Armitrour  Bor- 
kett,  177  P.  838. 

X.  BEmXO  OX  ftHAWBS. 

•s>33l(S)  (Kan.)  In  action  for  damages  for 
dispoaaessioo,  instruction  that  under  lease  of 
farm  property,  fixing  rent  as  share  of  grain, 
the  tenant  ie  entitled  to  the  straw,  was  proper, 
where  Uwie  was  no  evidence  of  a«y  diffex^t 
custom.— Lamb  v.  Lemon,  177  p.  4. 

URCENY. 

See  Crtmifial  Law,  «ss>S71.  872;  JudgUent, 
•ca.443. 

I.  OFFEX8E8  AXP  RESPOKSIBXUTT 
THEREFOR. 

4=>5  (OM.Cr.App.)  A  deed  to  real  estate,  con- 
strued as  personal  property,  within  Rev.  Laws 
1010,  f  2^,  after  delivery  to  grantee,  is  the 
subject  of  larceny,  wftliin  aectiou  2652,  defin- 
ing larceny,  is  the  taking  of  personal  proper- 
ty by  fraud,  etc.,  with  intent  to  defraud  or  de- 
prire  another  thereof.— State  t.  McCray,  177 
P.  127. 

n.  PROSECUnOH  axd  fuxibh- 
KENT. 

(B)  Svldenee. 

«=>46  (Okl.Cr.App.)  Rev.  Laws  1910,  {  2660. 
providing  that  amonnt  dne  on,  or  represented 
by  a  written  instmment,  shall  be  deemed  its 
value  does  not  define  ingredients  of  larceny 
ol  a  written  inBtrument,  bat  merely  eBtabliBbea 
the  rule  of  evidence  whereby  the  value  of  an 
instrument  is  to  be  determined.— State  v.  Mc- 
Cray, 177  P.  127. 

<^5S  (Colo.)  In  a  prosecution  for  larceny,  ev- 
idence held  Buffldent  to  prove  that  the  offense 
waa  committed  in  the  year  charged.— Myers  v. 
People,  177  P.  145. 

In  a  prosecution  for  larceny  alleged  to  have 
been  committed  on  a  given  date  in  1917,  the 
failure  of  any  nitneas  expresely  to  name  the 
year,  when  testifying  as  to  the  time  of  the 
commission  of  the  offense,  did  not  Titiate  the 
verdict— Id. 


^»5$  (Okl.Or.App.)  Svidence  in  a  oroBeoQtion 
for  the  theft  of  an  automobile  held  sufficient 
to  sustain  a  oonviction.— Thayer  v.  State,  177 
P.  881. 

^s>64(4)  (Wash.)  In  prosecution  for  grand 
larceny,  evidence  that  stolen  goods  were  found 
in  building  of  which  defendant  was  caretaker 
at  time  of  commission  of  crime,  but  to  which 
others  had  access,  and  the  caretaking  of  which 
did  not  require  bis  constant  presence,  and 
whfdi  waa  not  in  his  care  at  time  goods  were 
discovered  therein,  was  inanfficlent  to  support 
convictfon.~8tate  r.  Schlmmels,  177  P.  68B. 

(O)  Trial  and  fl«Tl«tv. 

♦=»A8(3)  (Waah.)  In  prosecution  tor  grand 
larceny,  evidence  that  stolen  goods  were  fonnd 
in  building  of  which  defendant  wae  caretaker 
at  time  of  commission  of  crime,  but  to  which 
others  had  access,  and  the  caretaking  of  which 
did  not  require  hla  conitaat  presence,  and 
which  was  not  in  his  eare  at  time  goods  were 
discovered  therein,  was  insufficient  to  Justify 
submission  of  question  of  defendant's  guUt  to 
jurjr.-SCttte  t.  Schinunela,  177  P.  685. 

LEASE.  ' 

See  Landlord  and  Tenant;  Mines  and  Sfiaer- 
als,  «8=>58,  77. 

LEGISUTIVE  POWER. 

See  Constitutional  Law,  4l»SMf4. 

LEVEES, 

See  Coreoants,  «=»96;    Electiont,  «»27G. 

9=35^(WaBtL)  A  diking  district  organized  un- 
der Item.  Code  1915,  |  4001  et  seq.,  is  a  sep- 
arate and  distinct  organization  from  that  of  the 
county,  managing  Its  own  affairs,  and  having 
an  existence  free  from  control  by  county  au- 
thorities.—Wbitten  v.  SflTeraan.  177  P.  787. 

LEWDNESS. 

See  Criminal  Law,  «s>400,  4^;  Indictment 
and  Information,  4M110;  Infants,  •=»20. 

LIBEL  AND  SUNDER. 

See  Appeal  and  Brror,  «:=>1064:   Trial,  «a> 

m. 

n.  PBmi.EraD  ooMinmioATioxs, 

AND  KAUCE  THBTOTTf. 

9=>46(2)  (Kan.)  An  article  printed  in  a  news- 
paper, relating  whoSy  to  'the  official  conduct 
of  an  officer,  tuad  not  affecting  bis  private,  char- 
acter, is  conditionally  privileged  and  will  not 
support  an  action  for  libel,  though  it  may  not 
be  true,  if  published  in  good  faith  without 
actual  malice.— Cairer  v.  Greason,  177  P.  530. 
«=»5I  (48)  (Kan.)  An  article  in  a  newspaper  al- 
leging that  county  attorney,  before  recommend- 
ing parole  of  defendant,  who  pleaded  guilty  to  a 
fuony,  had  not  carefully  investigated  his  rec- 
ord or  he  would  have  discoverea  that  be  bad 
been  an  inmate  of  a  penitentiary,  held  not  to 
show  malice  on  its  face.— Carver  r.  Greason, 
177  P.  689. 

IV.  Aonoxs. 

(O  B^ldeBce. 

4^101  (4)  (Kan.)  In  an  action  to  recover  for 
an  alleged  libel  printed  in  a  newspaper  re- 
lating wholly  to  official  conduct  of  a  public 
officer,  plaintiff  is  required  to  plead  and  prove 
express  malice  which  may  be  inferred  from  the 
language  used  if  exa^erated  and  sensatioiial, 
otherwise  must  appear  by  extrinsic  evidence- 
Carver  V.  Greason,  177  P.  B39. 
«s»i09  (Kan.)  In  an  action  for  libel  in  the 
pttbliBbing  of  a  newspaper  article,  extrinsic 
evidence  insufficient  to  show  actual  malice. 
— Ganrer    Gieason,  177  P.  539. 
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(B)  THal,  Jadcmemt,  Mid  Review. 

«3>I33(2)  (I^aa.)  Whether  language  ua«d  In 
m  nevspeper  article  on  its  face  conBtitates  evi- 
dence of  actual  malice  is  a  question  of  law 
for  the  court— Carver  v.  GreAon,  177  P.  539. 
«=»129  (Okl.)  Under  Bev.  Laws  1010,  |  4961, 
where  several  causes  were  united  in  one  peti- 
tion in  actimi  for  libel  or  slander,  a  verdict  for 
defendant,  finding  action  to  be  malicious  as  to 
each  cause  of  action,  does  not  warrant  award 
to  defeodanta  of  attorney's  fee  upon  each  cause 
of  action,  as,  there  being  but  one  caae  only 
one  fee  was  recoverable.— Mlskovsky  T.  Yrba, 
177  P.  614. 

LICENSES. 

Sea  Adverse  P<»8e8sion.  4=>66 '(Corporations, 
«s>60S:  Electtidty,  «=>15;  Evidence,  <8=> 
83:  False  Imprieoninent,  «=93l;  Hawkers 
and  Peddlers,  4=»4;  Intoxicating  Liquors, 
^>69;-  Master  and  Servant,  «=>388;  Pb^- 
sidajis  and  Surgeons,  4=»11;  Wharves,  ®=b7. 

I.  FOB  OCOUTATZOHS  AHD  PBITX- 

XJSOE8. 

«s»7(S)  (CaI.App.)  license  ordinance  of  town 
which  discriminates  between  dyeing  and  clean- 
ing businesses  situated  within  and  without  towu, 
discrimination  lieing  based  solely  on  location  of 
bo^esses,  is  void  aa  qttenpt  to  enforce  dis- 
crimination not  baaed  upon  difference  In  na- 
ture of  businesses  transacted,  etc.~Bz  parte 
Riley.  177  P.  854. 

«3>  16(11)  (CaLApp.)  'Xbat  thieves  frequently 
dinwae  of  their  plunder  to  Jtink  dealen  is  snf- 
fioent  to  bring  those  occnpstiona  within  the 
field  wherein,  in  the  exercise  of  its  police  pow- 
er, a  city  may  vest  in  Its  police  commlmlon  a 
dlacceticm  in  tb»  matter  of  granting  permits  for 
HeenBea.— Go-operative  Junk  Co.  of  California 
y.  Board  of  Police  Com'ra  of  City  of  Los  An* 
geles,  177  P.  308. 

4=»22  (Cal.App.)  Where  a  municipal  onlinance 
provided  that  a  lioanae  to  craduct  the  business 
of  a  junk  dealer  abonld  not  be  granted  until 
the  p^ce  commissloDeT*  shall  have  granted  a 
permit  therefor,  held,  that  an  applicant  for  a 
license  to  conduct  the  bufdness  of  a  junk  dealer 
is  not  entitled  to  »  permit  apon  cmaplianca  with 
the  formal  requlrementa,  but  the  police  com- 
minionera  have  a  dlKcetion  which  will  not  be 
interfered  with  by  the  courts  in  the  absence  of 
positive  proof  of  abuse.— Co-operative  Junk  Co. 
o(  OnOflbiula  v.  Board  ot  Police  Com'ra  of  City 
of  Loa  Anteki,  ITt  P.  MS. 

LIENS. 

See  Appeal  and  Error.  «=:3ll72;  Attorney 
and  Client,  «sb180-190-  Contracts.  4=>131; 
Corporations.  «=3fi60;  Deeds,  «=»3;  Fraud- 
ulent Conveyances,  €==>241:  Insurance,  ^» 
580,  612;  Logs  and  Logging,  <3=>33;  Me- 
chanics' Liens;  Mortgages.  4=»159,  981,  594, 
008;  Taxation,  «=>~33. 

«=>22  <Oal.App.>  Where  iriaintlfl  and  defend- 
ant, who  were  tenants  In  common,  traded  their 
land  for  other  land,  and  defendant  dgned  a 
memorandum  that  plaintiff  shonld  have  a  Hen 
upon  the  land  for  the  amount  of  his  expenditures, 
held  that,  where  defendant  refoaed  to  contribute 
his  part,  plaintiff  was  entitled  to  tiie  aid  of  a 
court  of  equity  in  enforcing  the  lien.- Bedhead 
T.  Payne,  177  P.  298. 

LIFE  ESTATES, 

See  Deeds,  4=»3;  Wills,  «s»616. 

LIMITATION  OF  ACTIONS. 

See  Adverse  IMsBenxion:  Counties.  4s»300, 
•2ie ;  Evidencp.  ^271 :  Fraud,  ^36; 
Ounrdian  and  Ward.  €=91^2;  Taxation,  «s» 
805;  Waters  and  Water  Courses,  «»144. 
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X.  STATUTBS  OF  UMXTATIOir. 

(A)  H«twe,  T«lldlt7-,  and  ConatraettoB  In 

General. 

«s>l  (CalA.^p.)  Except  in  caae  of  certain  sUt- 
utory  exceptions,  a  statute  of  limitations  runs 
against  the  right  of  action,  and  not  against  the 
holder  of  the  right.— Hooker  t.  East  Biverslde 
Irr.  Dist,  177  P.  184. 

(B)  UnUtntt«M  Apyllonble  «•  Pnrtlanlnr 

AeUon^. 

<=»28(1)  (CaLApp.)  An  action  to  compel  a  mu- 
nicipal corpontfon  to  return  ot  pay  for  prop- 
erty received  rests  either  upon  an  obligation 
created  by  law,  or  apon  an  implied  contract, 
and  in  either  case  faUs  within  the  provisions 
of  Code  Gir.  Proc.  i  339,  subd.  1,  and  whether 
the  right  of  action  accrued  upon  the  delivery 
in  payment  of  bonds  void  upon  their  face,  or 
upon  a  subsequent  judgment  of  their  invalidity 
in  1906,  such  action  begun  in  1900  is  barred. 
—Hooker  v.  East  Biverslde  Irr.  Dist,  177  P. 
184 

•e=>'34(l)  (Ariz.)  ^lary  ot  plaintiff  sheriff  ffsed 
by  board  of  supervisors  of  defendant  county 
was  a  "liability  created  by  statute,"  and  suit 
therefor  would,  in  view  of  Civ.  Code  1913,  par. 
709.  be  barred,  where  not  brought  within  one 
year  after  accrual  of  right  of  action. — Santa 
Gnu  County  v.  McKnight,  177  P.  250. 
^»34(1)  (Ariz.)  In  suit  to  recover  balance  of 
salaries  due  officers  of  defendant  county,  trial 
court  should,  in  view  of  defense  of  one-year 
sUtate  of  Umitotlens  (Civ.  Code  1913,  par.  70». 
sabd.  S),  have  rendered  judnent  for  idaintiff 
only  toe  aggregata  lom  aocmnR  wiAin  one  year 
of  commencement  of  suit.— Yoma  Omm^  t. 
Hodges.  177  P.  270. 

«S3>S4(1>  (Aria.)  In  suit  by  clerk  of  siuMrior 
court  of  defendant  county  to  recover  bauncea 
of  salsry,  the  court  erred  in  denying  defense  of 
one-year  atatute  of  Hmitatlons  (Cit.  Code  1913, 
par.  709,  subd.  3),  and  in  permitting  a  recovery 
for  balances  of  salary  accruing  more  than  one 
year  prior  to  commencement  of  action.— Ora- 
ham  County  v.  Smith,  177  P.  271. 

n.  OOMPTTTATION  OF  PERIOD  OF 
UMITATXOir. 

(A)  AeernnI  nf  RlatM  of  Aetten  or  De- 

'  tetw*. 

«s»48(4)  (CaLApp.)  If  tke  bonds  ot  an  Irriga- 
tion district  were  accepted  by  contractor  merely 
as  evidence  of  obligation  for  the  purpose  of 
extending  the  time  of  payment  thereof,  ttia  time 
of  nayment  would  be  oMendsd  only  until  a  de- 
fault was  made  in  the  payment  of  the  brada. 
—Hooker  v.  East  Blverslde  Irr.  Dist.,  177  P. 
184. 

4=»5(K1)  (TTtab)  Limitations  did  not  run  to 
prevent  the  bringing  of  an  action  to  have  an 
absolute  deed  declared  to  be  a  mortgage  and 
foreclosed,  where  the  plaintiff,  tbe  grantee. 
Id  pursuance  of  the  terms  of  the  parol  agree- 
ment and  under  tbe  deed,  continued  to  pay  and 
discharge  the  indebtedness  against  defendaat's 
property,  pay  the  taxes  thereon,  and  make  ex- 
penditures for  its  benefit  up  to  the  time  of  tbe 
commencement  of  the  action.- Heas  v.  Anger, 
177  P.  232. 

(B)  PerfonsMoe  ol  ComMtlon,  DeaiMd. 

M«  Notlee. 

«B»ee(e)  (Wash.)  StatDte  of  Umftntions,  fai 
view  of  Intimate  relations  of  partiea.  heU  wtt 
to  run  against  action  of  husbuid  and  wife  for 
specific  performance  ngninst  wife's  father  and 
mother,  who.  In  consideration  of  their  build- 
ing a  bouse  thereon,  had  agreed  to  give  them 
a  lot  on  whidi  to  btdld,  until  demand  and 
refusal  after  part  performaDCe.- Baymmd  r. 
Hattrick.  177  P.  040. 

(C>  Pera»n«l  DlaablUtles  mm*  PrlrllegceB. 

«»70(1)  (Okl.)  Where  dlaabUity  to  soe  exists 
when  right  of  action  accmea.  statute  of  lim- 
itations does  not  begin  to  mn  during  eontin- 
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auce  «f  4iwhilljT.— Tifle  Guacantr  ft  Smt- 

tj  Co.  T.  Cowen,  377  P,  563. 

CoaacMlBMmt  a*  Cava*  mt  A«Uoit. 

4s>96{2)  (Oal-App.)  An  action  for  reformation 
of  bonds  on  tne  ground  of  mutual  mistake 
comes  under  the  three-year  statute  of  limita- 
tions, and  is  not  deemed  to  hare  accrued  until 
tbe  discorerr  of  focts  eonatitutinc  the  mistake 
(Code  Ciy.  Proc.  S  338.  subd.  4).— Hooker 
East  Bivetside  Irr.  Diat.,  177  P.  1S4. 

Where  the  owner  of  bonds  dtscovered  the 
facts  conatltutbia  an  alleged  mistaka  for  vriiich 
action  was  brought  more  than  three  Toars  prior 
to  beginning  of  action,  recovery  was  oarred.  the 
running  of  the  statute  not  bein^  interrupted  by 
transfer  of  tbe  bonds  to  Iiis  assignee  (his  former 
assignor). — Id. 

«s3lOO(ll)  (Wash.)  Where  school  teacher,  who 
was  shrewd  and  skillful  investor,  was  induced 
to  purchase  'preferred  rights"  of  a  corpora- 
tion, making  her  merely  its  unsecured  creditor, 
by  representation  that  it  wag  f)rcferred  stock, 
her  action  for  fraud,  brongbt  eight  years  after 
pimdiaae,  was  barred  hj  UmitatioDa  under  Bern. 
Coda  1916.  i  lfi«,  and  section  10»,  snbd.  4,  not- 
withstanding diacoTery  of  real  nature  of  Invest- 
ment several  months  before  commencement  of 
stilt;  abe  bavinr  had  opportuni^  to  make  aoeb 
diaeovcrr  upon  receipt  of  eertinieata  deaciiblog 
character  of  inveatnttnit.— JohDsbon  v.  Spokane 
St  1.  R.  H.  Co.,  177  P.  810. 
4s»IOO(ia)  ^Wash.)  Suit,  in  bebalf  of  Its  ered- 
itors,  by  N.,  bank's  receiver,  against  its  atodi- 
h(M<WB  far  fratidolently  transferring  its  as- 
sets to  a  taeond  bank  pursoant  to  a  ptirported 
marger,  was  barred  by  Rem.  Cede  lOlS.  {  109, 
aubd.  4.  becanaa  not  brought  within  three  years 
after  discovery  of  the  facts  by  N.,  upon  Ua 
appofBtmsDt  as  veoeiver  of  tbe  aeeo&d  bank; 
for  fn  bttth  recelver^ps  N.  r^ree^nted  tbe 
creditors  in  whose  behalf  suit  was  broogbt,  as 
they  were  likewise  creditors  of  tbe  second 
bank,  whicii  they  eontlnued  to  patronise  as 
tbe  successor  of  the  first  bank;  and  Us  knoiri- 
edge  was  chargeable  to  tham.— N(v«s  v*  P>^ 
sons,  1T7  P.  «B1.  654. 

Discavery  of  fraiMt  dates  from  dtseovetr  of 
the  franduleat  acta,  not  from  tbe  disoorery  of 
the  existence  of  law  making  the  acta  fraudu- 
lent; for  ignorance  af  tbe  law  is  not  excusa- 
ble,  althnogii  ignorance  of  a  fact  often  is.— Id. 
•3»10aa3)  (Wash.)  Party  afTected  by  fraod- 
ulent  transaction  or  management  wiU  be  pre- 
sumed to  have  seasonably  bad  actual  knowl- 
edge of  the  fraud,  where  with  ordinary  -dare 
and  attention  be  might  have  seasonably  de- 
tected'it.— Noyea  V.  Parsons,  177  P.  «51,  654. 
«=s>)03(l)  (Gal.)  Where  a  grantee  sells  land 
held  in  trust  for  benefit  of  grantor,  which  on 
his  death  was  to  be  equally  divided  among  his 
heirs,  the  sale  occurring  during  the  lifetime  of 
grantor,  a  ri^t  of  acboa  for  breatdi  of  Uia 
trust  arose  at  ouoe.— Pearl  v.  Pearl,  177  P. 
846. 

«=>I03(2)  (CaL)  limftatioDS  do  not  start  to 
run  in  favor  of  the  trustee  of  an  express  trust 
until  the  trust  is  repudiated.~Pearl  v.  Pearl, 
177  P.  845. 

^»|04(2)  (Wash.)  Mere  silence  is  insufficient 
t-oncealsnent  of  fraud  to  interfere  with  the  run- 
ning of  the  statute  of  limitations,  where  facts 
are  readily  ascertainable;  some  hindrance  to 
discovery  or  fraudulent  concealment  being  nec- 
essary.—Johnston  V.  Spokane  &  I.  £L  B.  Co., 
177  P.  810. 

(Oi  PeadvDvr  of  f<eir«l  Proeeedliicst  tm.- 
iHvvtlM,  Start  ar  War. 

«»I05(2)  (CaLApp.)  A  state  statute  of  liml- 
tion  applying  to  ao  action  for  mutual  mistake 
of  parties  as  to  validity  nf  bonds  was  not  BUS' 
pended  during  litigntion  in  the  federal  courts 
in  which  tbe  oonds  were  declared  void.— Hook- 
er V.  East  Bivcrside  Irr.  Dist.,  177  P.  184. 


^OB.TBXAX.. 


^179(2)  (Wash.)  In  pleading  ignorance  of 
fraud  to  defeat  running  of  statute  of  limita- 
tiona  under  Rem.  Code  1915,  J  159,  subd.  4, 
the  impedimenta  to  an  earlier  prosecution  of 
claim,  the  reason  for  plaintilTs  long  ignorance 
of  his  rights,  tbe  means  used  by  defendant  to 
keep  him  in  ignorance,  and  facts  as  to  how 
and  when  plaintiff  first  obtained  knowledge  of 
the  fraud,  must  be  pleaded.— ^oyes  t.  Parsons, 
177  r.  651,  654^ 

«=>I82(4)  (Nev.)  Where  it  appears  on  the  face 
of  tbe  eomplaint  tliat  the  action  is  barred,  de- 
fense of  statute  of  limitations  may  be  relied 
upon  under  a  general  denial.— Dixon  v.  Pruett, 
177  P.  11. 

€=»20l  (CaU)  A  #Bdiag  that  a  person  was  in- 
capable of  caring  for  nis  property  or  trans- 
acting business  or  understanding  the  nature  and 
effect  of  his  acts  was  equivalent  to  a  findtng 
that  he  was  "insane"  within  tbe  meaning  of  the 
statute  of  limitations  (Code  Civ.  Proc.  %  352, 
subd.  2)^Pearl  v.  Pearl,  177  P.  846. 

LIQUOR  SELUNG. 

See  IntozicatiDg  Uquors. 

LIS  PENDENS. 

(Wash.)  Where  trial  caart.  In  suit  to 
cancel  mortgages  and  deed  aa  fraodalMit  to 
creditors,  diimfased  upon  the  merits.  It  was 

S roper  to  clear  record  of  cloud  of  lis  pmtdens 
led  by  plaintiff,  wUch  was  am^  protected  by 
ita  aapersedbig  the  jndcnMBtf-*<!aabnicr«  State 
Bask  V.  Richardson,  177  P.  727. 

LOGS  AND  LOQGINa 

See  Navigable  Waters,  20. 

4Ub38<9  <Or.)  In  an  acttoa  to  foradosa  a  Ilsn 
on  logs  for  services,  defendant  could  not,  un- 
der  a  general  deniad,  show  that  plaintiff  had 
become  a  member  in  a  partnership  whldi  pre- 
vtonalT  bad  agreed  to  save  daCeDmiit  liarmleaB 
from  labor  lienaf  a  ganeml  denial  giving  plain- 
tiff no  notice  of  such  a  defense. — Wisdom  v. 
Arnold,  177  P.  908. 

In  an  action'  to  foreclose  a  Hen  on  logs  for 
services,  evidence  held-  not  to  sustain  a.  nading 
that  plaintiff  had  become  a  member  in  a  part* 
nershlp  which'  tod  akraed  to  c^e  dafandaat 
harmlaas  from  labor  liana.— Id. 

LOST  INSTRUMENTS. 

See  Adoption,  ^»17. 

MANDAMUS. 

See  Cionstltutional  Law,  4=346;  (Courts.  ^s». 
39,  207;  Uonicipal  Corporations,  «s>7,  18. 

X.  HATXnXB  AMD  OROITinMI  Xtf  OEH- 

^»9  (Cal.App.)  Where  writ  of  mandate  was 
applied  for  m  the  superior  court,  and  demur- 
rer was  sustained  to  tbe  petition,  whereupon 
petitioner  dismissed  the  proceeding  and  applied 
in  the  appellate  court  for  the  same  writ,  the 
appellate  court  will  not  entertain  jurisdiction. 
— Hartlgan  v.  Padfle  Oaa  ft  EUectric  Co.,  177 
P.  484. 

XZ.  aiTBJEOTS  AMD  FVRPOSES  OF 

BJXIEF. 

(B)  Acts  ana  Proceeding*  o'  Pablic  Offl- 
eers  and  Board*  and  Man  Id  pal  It  leu. 

4=373(1)  (Wash.}  The  superior  court  may  di- 
rect the  prosecuting  attorney  of  county  to  file 
information  in  nature  of  quo  warranto  to  test 
validity  of  incorporation  of  a  town,  under  Rem. 
Code  1915,  S  10:t^,  providing  by  whom  such  iii- 
forumtion  may  be  filed.— State  v.  Johnson,  177 
P.  690. 
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«s»77(4)  (Hont)  Where  duly  appointed  ptdice- 
man  of  city  of  first  cUm  naB  been  dismissed 
from  office  witbout  charges  made  agaloat  biin> 
and  witbout  noti(;e  of  trial,  in  violatiot]  of 
Metropolitan  Police  Law,  he  is  entitled  to  man* 
dsntns  to  compel  Us  refautatement.— State  v. 
Wilkinson,  177  P.  401. 

9=>85  (Ariz.)  Where  plaintiff  at  public  sale  bid 
in  Bcbool  land,  bat  land  commissioners  refused 
to  issue  certificate  nntll  he  should  pay  accrued 
relit,  whereup<«i  be  teooglit  mandamus  to  com- 
pel issue  of  certificate,  but  afterwards  he  i>ald 
rent  under  protest,  mandamus  must  be  dismiss- 
ed; mandamus  not  being  a  remedy  by  vUch 
money  paid  nnder  protest  can  be  recovered. — 
Belknap  v.  Hunt,  177  P.  932. 

m.  JUBisDioTioir,  PKOOEfiDnroB* 

AHD  REItZEF. 

♦=9l54<4)  (CaLApp.)  Property  oflnQcr'a  peti- 
tion for  writ  of  mandate  requiring  gas  company 
to  furnish  service  is  defective,  m  absence  of 
allegation  that  petitioner  has  complied  with 
rules  and  regulations  formulated  by  Railroad 
ComroissioQ  under  PuUic  UtiUtieB  Act.— Har- 
tigan  V.  Pacific  Oas  &  Electric  Co.,  177  P.  484. 
4»l54(10r  (CaLApp.)  Where  counsel  for  pe- 
titioner for  writ  of  mandate  admitted  client's 
noncompliance  with  rules  of  Public  Service 
Commission,  compliance  being  preretiuisite  to 
issuance  of  writ,  leave  will  not  be  granted  to 
amend  tiie  petition,  so  as  to  allege  compliance. 
—Hartigan  v.  Pacific  Gas  A  Electric  Co..  177 
P.  484 

«s»l66'/2  (Mont.)  Demurrer  to  petltitm  for 
mandamus,  and  motion  to  quash  the  alternative 
writ,  admitted  tiie  allegations  of  the  affidavit 
to  be  true.— State  v.  Wilkinson,  177  P.  401. 
4=»I78  (CaLApp.)  A  judflnenf,  providing  for 
issuance  of  peremptory  writ  commanding  trus- 
tees of  city  to  call  special  election  not  latnr  th*n 
50  days  from  service  «t  writ,  was  not  toM  be- 
cause of  impossibiUty  of  taking  necessary  steps 
at  rpgular  meetings  of  the  board,  where  such 
steps,  under  Municipal  Corporation  Act,  i  763, 
conld  be  tnlBai  at  spenal  or  adjonmed  regular 
mectingar-Biiww  v.  Clare,  177  P.  281. 

MANSUUGHTER. 

See  Homicide. 

MARKET  OVERT. 

See  Sales,  «S9234. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife;  Master  and 

Servant,  «=»388. 
4=3ol3  (Waah.)  The  marriage  status  cannot 
be  created  as  at  common  law;  it  being  neces- 
sary to  comply  with  statutory  law.— Heton  v. 
State  Industrial  Insurance  Department,  177  P. 
tl96. 

^50(6)  (CaLApp.)  Rvtdence  held  to  esUblish 
validity  of  CMnmon-law  marriage  between  plain- 
tiff and  deceased,  so  as  to  entitle  plaintilf  to 
have  his  title  to  community  property  quieted.— 
Wells  V.  Allen,  177  P.  180. 

The  fact  that  a  man  who,  at  common  law,  mar* 
ried  a  prostitute  consented  to  her  continuing 
as  such  after  the  alleged  marriage  Is  not  con- 
clusive sgainst  the  fact  of  marriage,  bat  mere- 
ly raises  an  inference  that  the  marriage  did 
not  take  place.— Id. 

MASTER  AND  SERVANT. 

See  Appeal  and  p:rror,  <^1005.  1036,  lO&i, 
10G8;  Constitutional  Law,  «5»42;  CJon- 
tracts.  «=>126;  Damages,  «=>38.  134,  216; 
Death,  <S=>^>8.  99;  Evidence.  «s»513;  Injunc- 
tion, ^»56,  l27;  Insurance,  4=' 144;  Jury, 
^=>37;  Ijogs  and  Ix>gging,  ^=>33:  Negli- 
gence. ^>136;  Parties,  ®=»6;  Pleading, 
64,  364.  360;  Principal  and  Agent,  «»23; 


Trial,  «»a48,  244;  WUls,  ^130.  487; 
Work  and  lAbor,  «=»7,  2a 

I.  THE  REUkTXOK. 
<B)  Stalatorr  ReK«lM.t<*M. 

(&=>(6'/2-  Owing  to  the  great  Increase  of  mat- 
ter heretofore  classiSed  to  tbia  section,  we  have 
made  a  new  subdivision,  consisting  of  num> 
her  sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  fatore  index  di- 
gests will  be  found. 

n.  ■BBVXOSS  AHD  COMFEKBATIOir- 
(B>  WasM  ud  other  Rcai«A««tloa. 

^=»70(3)  (CaLApp.)  Under  contract  giving 
ranch  manager  certain  compensation  only  if 
such  amount  could  be  made  out  of  net  proceeds, 
the  term  "proceeds"  embraced,  not  only  money 
received  from  actual  sales  of  produce,  but  the 
increase  in  value  of  stock  or  produce. — Shields 
V.  Bancho  Buena  Ventura,  177  P.  499. 
®=980(6)  (CaLApp.)  In  ranch  manager's  art  ion 
for  compensation  under  contract  making  com- 
pensation for  each  year  contingent  on  net  pro- 
ceeds of  the  particular  year  and  requiring  man- 
ager to  render  account  for  each  year,  burden 
was  upon  manager  to  show  right  to  compensa- 
tion for  certain  year  by  proof  that  net  proceeds 
for  the  particular  year  entitled  him  thereto. — 
Shields  V.  Bancho  Bnesa  Ventura,  177  P.  4BU. 

Ranch  manager,  sning  tm  cfMopensation  and 
for  money  advanced  in  operatifHi  at  ranch,  has 
burden  of  showing  specific  paymeDts  made  and 
facts  upon  wUcb  his  ri^t  to  teimbaraanent 
depends, — Id. 

«s»8B(10)  (CaLApp.)  In  ranch  manager*!  ac- 
tioTt  for  several  years'  compensation  under  oon- 
ttact  making  compensation  for  each  year  ctm- 
tinceot  n^n  net  proceeds  of  particular  year 
ana  reqniriag  manager  to  render  an  account 
for  each  year,  eridence  (rf  a  net  balance  at  omI 
ol  aeveral  years' of  management,  witiuMt  blow- 
ing of  net  proceeds  of  any  partKular  year,  was 
Insufficient  to  support  verdict  for  manager. — 
Shields  V.  Bancho  Buena  Ventura,  177  P.  499. 

In  such  case,  evidence  held  insufficient  to 
show  manager  entitied  to  reimbursement  for 
money  paid  during  year  of  sale,  where  aucb 
paymei^  were  not  ^stingmahed  from  p«y- 
menta  during  previoaa  years.— Id. 
&s>60(13)  (Wash.)  In  an  action  by  a  aon 
against  his  father  and  a  brother-in-law  for 
services,  where  the  value  of  the  aervicea  was 
diapnted,  facta  rdatlng  thereto  were  for  tha 
jury.— Tnomas  v.  O^omaa,  177  P.  680. 

nZ.  MASTER'S  UABIUTT  FO&  IIT. 
JURIES  TO  BERVAHT. 
(A)  Hntare  «n4  Bztent  tm  0«n«rmL 

4s»85  (Ariz.)  The  common-law  remedy  of  serr- 
ant  for  injuries  depends  wholly  on  tite  master's 
negligence.- Arisona  Copper  Co.  v.  Bnrdaga, 

177  P.  29. 

«a>87  (Aris.)  The  Bmplt^ers*  LlabtHty  Imw 
gives  the  injured  servant  a  right  Of  recovery  re- 
gardless of  nedigence  of  the  master,  in  view 
of  Civ.  Code  1913,  par.  31K».— Arisona  Copper 
Co.  v.  Bnrciaga,  177  P.  29. 
«=»87y2.  Owing  to  the  great  incraase  of  matter 
beretoiore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

^=>94  (Okl.)  In  action  for  master's  breach  of 
common-law  duty,  instruction  that  on  finding 
of  master's  violation  of  siatute  enacted  for 
benefit  of  public  generally,  und  not  for  serv- 
ants' class,  and  that  facts  constituting  such 
violation  amounted  to  negligence  proximatelv 
causing  injury,  jury  should  find  for  servant  was 
not  error,— Slick  OU  Co.  v,  Coffey,  177  P.  015. 

(B)    Tools,    Machlnerr*    AppUuf>M,  u4 
Placea  for  Work. 

S=»I0S(1)  (Wash.)  Employer  who  uses  appa- 
ratus in  common  and  ordinal?  nae  in  line  of 
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hnsiness  in  which  he  is  eogaged  cannot  be  held 
liah1»  for  acrldent  which  ml^nt  have  been  pre- 
vented by  use  of  different  apptratus.— Hafoei 
Coaatwiae  8t<>snieblp  A  Barge  Co..  177  P. 

«=s>l08(2)  (UUh)  In  an  action  for  p«r«onal  in- 
juries by  a  minor  whose  hand  was  caught  In  a 
ftansage  caaings  cleaninf  machine  operated  by 
electricity,  negligence  cannot  be  predicated  on 
failure  to  provide  aafety  platea  and  foot  devices 
for  atopplng  the  machine,  where  it  did  not  ap- 
pear that  «uch  dericea  were  practfcal  or  uaed 
by  other  employ^i.— Stam  y.  Dgden  Packing  & 
Proviaion  Co.,  177  P.  218. 

«=s»l2l(6j  (Utah)  In  an  action  for  peraonal  in- 
juriee  by  a  minor  whoae  hand  waa  cangrht  in  a 
■auaage  caainga  deaniog  madihie  operated  by 
electricity,  negligence  cannot  be  predicated  on 
failure  to  provide  safety  platea  and  foot  de- 
vices for  atf^pinff  the  macbine,  where  it  did  not 
appear  that  aueh  device*  were  uractinl.— Stam 
V.  Ogden  PotAins  A  Proviaion  Co.,  177  P.  218. 

(C)  Hctlioda  of  Work,  Hnlea,  and  Order*. 

«Bs>l37rt9  (Wash.)  Where  track  employes  load- 
ing rails  on  car  engaged  in  interstate  com- 
merce by  sliding  rail  ap  akid  incline  worked  to- 
gether by  means  of  signals,  upon  one  of  which 
they  paused  within  a  few  Inches  from  top  un- 
tli,  npon  Kiviiu:  4tf  another  signal,  they  gave 
filial  puah  MBdiDg  rail  mi  top  of  car,  the  failure 
of  the  employfia  on  one  end  of  the  rail  to 
pause  upon  first  signal,  causing  other  end  to 
sUde  backwards,  injuring  worker  on  such  end, 
waa  negligeDce  on  part  of  employtfa  diaregard- 
tu  signal.— Gnlaa  t.  Northern  Pac.  Bj,  Co., 
m  P.  880.  . 
«=>l4g(2)  (Utah)  Where  a  minor  waa  Injured 
by  having  bis  hand  drawn  into  a  sausage  cas- 
ings cleaning  machine  Immediatdy  after  being 
ordered  by  us  foranan  to  work  faster,  whether 
the  foreman  waa  preient  at  the  momeiat  of  the 
accident  waa  immatttlaL— Stam  r.  Ogden  Padi- 
ing  ft  Prorialnt  Co.,  177  P.  218. 

(D)  Warmlaar  laatraotlBs  Servut. 

4e9l50(4)  (Ariz.)  A  mine  operator,  which  waa 
negligent  in  failing  to  furnish  adequate  foot- 
board on  locomotive  motor  of  underground  ore 
train  and  adequate  headlight,  or  in  moving  at 
ezcesfdve  speed  with  timbers  in  dose  proximity 
to  track,  was  liable  for  injuries  to  motor  help- 
er, where  he  was  not  fully  Informed  as  to  dan- 
gers, which  were  not  obvious. — Inspiration  Oon- 
soL  Copper  Co.  v.  Lindley,  177  P.  24. 
«3»I53(1)  (Utah)  The  employer  must  anticipate 
that  a  minor  will  exercise  such  care  only  as  is 
usual  among  children  of  the  same  age,  capacity, 
and  experience,  and  must  instruct  and  warn 
him  so  that  he  may  appreciate  the  danger.— 
8Um  Ogdm  Packing  &  Proviaion  Co.,  177 
P.  218. 

(B)  Fellow  Servanta. 

^180(4)  (Wash.)  Railroad  employ^  engaged 
fat  interstate  commerce,  injured  while  sudrng 
rail  op  akid  incline  because  of  negligence  of 
fellow  workmen  at  other  end  of  rail  in  failing 
to  observe  signal,  could  recover  a^aiuHt  rail- 
road under  federal  Employers*  Liability  Act,  I 
1  (U.  S.  Comp.  St.  I  86Q7),  regardless  of 
whether  railroad  was  itself  negiieeat — Cules 
V.  Northern  Pac.  By.  Co.,  177  P.  830. 

(F)  Rlalu  AaamaaaA  Ttr  BerTaBt* 

4s>204fl)  (Cal.App.>  In  an  action  for  death 
under  federal  EmnloyerB*  Liability  Act  (IT.  S. 
Comp.  St.  8051-8(165),  held  that  a  servant 
has  the  right  to  assume  that  the  master  baa 
utted  due  diligence  to  provide  suitable  appli- 
ances, and  he  does  not  assume  the  risk  of  the 
employer's  negligence  in  performing  such  du- 
ties, except  where  the  defect  Is  known,  or  is 
so  patent  as  to  he  readily  observable.— Kreit- 
xer  V.  Soathern  Pacific  Co.,  177  P.  477. 
«s>204(l)  (Okl.)  Under  federal  Employers*  lA- 
ability  Act,  a  servant  seaumes  all  the  normal 


risks  incidental  to  bis  employment  which  are 
known  to  bim,  or  which,  in  the  exercise  of  or* 
dinary  care  by  a  person  of  reasonable  caution 
and  intellimnee,  are  ascertainable.— Wichita- 
FaUs  S  nTw.  By.  Co.  v.  Davern,  177  P.  W9. 

Under  federal  Employers'  liability  Act,  a 
servant  does  not  assume  risks  incidental  or  at- 
tributable to  master's  negligence  until  aware 
of  such  negligence,  and  the  risks  arising  there- 
from, or  danger  must  have  been  so  obvious  tliat 
one  of  ordmarar  prudence  in  clrcumstancea 
would  have  realued  it.— Id. 
«=»204<1)  (Wash.)  Kmjployer,  being  sued  in  ac- 
tion based  OQ  federal  Kmployers'  Liability  Act 
(U.  S.  Comp.  St  11  8657-8666).  may  avail  itadf 
of  defense  of  assumption  of  risk,  in  view  of  sec- 
tion 4.  except  where  its  own  violation  of  some 

(Nev.)  In  brakeman's  action  based 
on  federal  Employers'  Liability  Act  (U.  S. 
Cnmp.  St.  |§  865T-Si;tir))  for  iujiiries  by  reason 
of  railrond  s  use  of  tie fcLtivc  coupler  in  viola- 
tion of  federal  Safety  Appliance  Act  (U.  8. 
Cnmp.  at  ffi  860Mn^,  the  defense  of  assump- 
tion of  risk  held  not  available  to  rail  rood  under, 
federal  Employers'  Liabiljtr. .  itfCt  |  4  (U.  S. 
Gmip.  St  §  8U00).— rotter,iv^X4«  Angeles  &  & 
U  U.  Co.,  177  P.  &33. 

«=»204(3)  (Wash.)  In  action  baaed  on  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St  U 
8d&7-866B)  for  injuries  caused  by  fellow  em- 
ployes' negligence,  wliich  was  not  habitual  or 
usual,  heU,  that  plaintiff  did  not  assume  negli- 
gence of  such  fellow  employ£.-^3uleB  v.  North- 
ern Pac  By.  Co.,  177  P.  SSOl 
«=>206  (Ariz.)  A  servant  assumes  the  ordinarj 
risks  incident  to  his  employment — Insplraticm 
Consol.  Copper  Co.  v.  Undley,  177  P.  24. 
<t=»2l2  (Wash.)  Cook  of  barge,  subsequently 
directed  to  penorm  duties  of  helmsman,  and 
injured  when  using  steps,  which  slipped,  to  ^o 
on  poop  deck  to  ascertain  amount  of  twater  in 
barrels,  purauant  to  captain's  order,  Mi  to 
have  aasamed  riak;  the  steps  being  of  simple 
construction  and  such  as  were  used  on  all 
American  vessels.— Haines  v.  Coastwise  Steam- 
ship &  Barge  Co.,  177  P.  A48. 
«=>2 1 8(3)  (Utah)  A  16  year  eld  boy.  whose  hand 
was  caught  in  a  sausage  caaings  cleaning  ma- 
chine, and  who  had  worked  at  the  machine  for 
three  months  and  was  instructing  other  em- 
ploy^ in  its  use,  assumed  the  risk,  in  the  ab- 
sence of  abnormal  or  uousual  condiUons  at  the 
timev— Stam  v.  Ogden  Pading  A  Provision  Co., 
177  P.  218. 

Minority  al(me  does  not  relieve  one  from  as- 
sumption of  risk  incident  to  the  employment 
the  question  being  oae  of  actual  or  presumed 
knowledge  and  appreciation  of  dangers.— Id. 
^=»2ld(15)  (Ariz.)  A  motor  helper  on  under- 
ground ore  train  assumed  such  extraordinary 
and  unusual  dangers  of  such  work  as  were  open 
and  obvious  and  were  fully  observed,  under- 
stood, and  appreciated  bv  him.— Inspiration  Cni- 
sol.  Copper  Co.  v.  Undley,  177  P.  24. 

^220(^  (Okl.)  Where  a.flotow^r  lufw 
driven  in  interstate  commerce  by  the  foreman 
of  section  band  crew  at  nn  oxr-cssivc  speed, 
which  caused  it  to  le:iVf  tiark  wiUi  re^iulting 
injury  to  plaintiff,  a  nii  mliei-  nf  crew,  he  wuuld 
not  be  deemed  to  havi'  a.~-<in]i_'(l  the  risk  iuci- 
dent  to  such  excessiv''  liv  hia  failure  to 

protest  agoinst  it— Wi.tluU  l  alls  .v  \.  \V,  Ry. 
Co.  V.  Davern,  177  P.  009. 
^=>22S  (Aria.)  An  emplai}'^  working  in  a  dan- 
gerous place  with  onsaie  appliances,  or  in  dan- 
gerous manner  in  obedienoe  to  master's  orders, 
does  not  assume  the  risk,  unless  the  danxer  wna 
so  Imtnineot  that  a  man  of  ordinary  prudence 
would  not  have  incurred  the  risk  or  hazard.— 
Inspiration  Gons(d.  Con>er  Co.  v.  Lindley,  177 
P.  24. 

4b»226(1)  (Atfe.)  A  aer^'ant  does  net  assume 
the  extnordinary  rtaka  of  the  master's  negli- 
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fence.-^nspiralion  CodboI.  Copper  Co.  t.  Lind- 
fcy,  177 

•<0>  CMtrlbstvrr  KecHsenee  •t  SsrvaMt. 

«=s>228(l)  (Wasb.)  In  action  under  the  federal 
Employers'  Uabillty  Act  (U.  S.  Comp.  St.  S§ 
8657-8865)  for  the  death  of  a  raUroad  em- 

Slof£,  contributory  negligence  reduces,  but 
oUB  not  defeat,  recovery.— Miller  t.  Great 
Northern  Ry.  Co.,  177  P.  799. 
4sa228(2)  (Ner.)  Brakematf,  injured  In  jump- 
ing from  car  after  the  uneouyling  of  car  be- 
CAuae  of  defecttre  coupler  used  in  violatioo  of 
federal  Safe^  Appliance  Act  (U.  S.  Oomp.  St 
t!  8606-8612),  can  recover  againat  railroad  not- 
xsithataading  hia  contributory  negligence  in 
jumping  from  car,  under  federal  Employers' 
Uabillty  Act.  {  3  (U.  S.  Comp.  8L  8  86f&).— 
Potter  T.  Los  Angelea  &  8.  L.  B.  Co.,  177  P. 
933 

«(»235<0)  (Okl.)  Under  federal  Gmployera' 
Liability  Act,  the  servant  baa  a  right  to  aa- 
aume  tnat  his  employer  baa  furnished  him  a 
safe  place  to  vork  and  baa  provided  him  nitli 
safe  appUancea  with  which  to  work.— Wichita 
Falls  &  N.  W.  By.  Co.  v.  Davem,  177  P.  909. 
^»247(1)  (Nev.)  In  brakeman's  action  for  in- 
juries from  use  of  defective  coupler  in  viola- 
tion of  federal  BaSets  Appliance  Act  (U.  S. 
Comp.  St.  H  8606-8612).  causing  brakeman  to 
jump  upon  uncoupling  of  car  because  of  the 
exceaaive  speed,  thfe  brakeman's  contributory 
negligence  in  jumping  waa  only  a  concurring 
cauae  of  in^n.— Potter  t.  Lot  Angelea  &  tS. 
L.  B.  Co.,  I7f  P.  988. 

(H)  Aotiona. 

^^250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  aectlon,  we  have 
made  a  new  subdivision,  conaisting  of  4ss>  nuni' 
ber  sections  346-420,  at  the  end  of  thia  topic, 
where  the  matter  in  thia  and  futore  index  di- 
gesta  will  be  found. 

«=>258(8)  (Nev.)  In  brakeman's  action  for  in- 
juries based  on  federal  Safety  Appliance  Act 
(i;.  S.  Comp.  St.  fl  8605-8612)  an<f  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  H  8657- 
8666).  complaint  held  to  base  plaintiff'a  right  of 
recovery  on  railroad's  negligence  in  having  de- 
fective automatic  coupler,  and  not  operation  of 
cars  at  an  excessive  speed;  the  allegation  of 
.speed  showing  necessity  of  jumping  from  car 
after  it  became  tmcoupJed.— Potter  v.  Loa  An- 
geles &  a.  L.  R.  Co..  177  P.  933. 
^=>265{4>  (Aril.)  In  injured  servants  action 
under  likBployna'  LiabUity  Law,  the  master 
does  not  have  Uie  burden  of  repelting  the  pre- 
anmptlon  of  its  negligence  aa  a  cause  concurring 
with  conditions  of  hazardoua  occupations.— Art- 
sooa  Copper  Co.  v.  Bnrciaga,  177  P.  29. 
«so26S(4)  (OalApp.)  The  burden  of  establish* 
ing  the  defense  of  aasnmption  of  risk  in  an 
action  under  the  federal  Employers'  Liability 
Act  (U.  B.  Comp.  St.  U  8667-^666},  ia  upon 
the  master.— Kreltaer  v.  Southern  Pacific  Co^ 
177  P.  477. 

^265(10)  (Wash.)  The  presumption  that  a 
deceased  brakeman  waa  performing  his  duty 
with  i-are  and  caution  applies  as  well,  in  the 
abHcncp  of  evidence  to  the  contrary,  to  the  de- 
fendant's other  employes  operating  a  train 
which  ran  over  deceased.— Prall  v.  Great 
Northern  By.  Co.,  177  P.  637. 
^9270(3)  (Okl.)  In  servant's  action  for  mas- 
ter's breach  of  a  common-law  duty,  evidence  of 
acts  amounting  to  negligence  may  be  shown, 
nithough  such  acta  may  also  ahow  a  violation 
of  a  statute  enacted  for  benefit  of  pubUc  gen- 
erally, and  not  for  class  of  persons  to  whom 
servant  belongs.-^llck  Oil  Co.  t.  Coffey,  177 
I».  915. 

«»27S(ll  (Wash.)  The  liability  of  a  master 
for  the  death  of  a  servant  cannot  rest  upon 
<*onjRCture. — Prall  v.  Great  Northern  By.  Co.. 
1T7  r.  («7. 

^276(6)  (Kan.)  In  actiiAi  nnder  federal 
Kmpioyen'  liability  Act  (U.  S.  Comp.  St  fi 


8657-8605)  for  death  of  a  railway  employ«. 
evidence  that  automatic  car  coupling  failed  to 
coulee  on  two  auccessive  Impacts,  and  that  car 
was  old  and  was  destroyed  soon  afterward, 
warranted  jury's  finding  that  coupling  was  de- 
fective and  worn.— Tbompaon  v.  Atcliiaon,  T. 
&  S.  F.  By.  Co.,  177  P.  686. 
«=9278(18)  (Wash.)  In  action  for  d««th  of  ^tU- 
road  employ^,  struck  by  locomotive  during  blind- 
ing snowHtorm,  evidence  held  to  show  tb«t  aa 
good  a  lookout  as  was  possible  under  the  r'.ormy 
conditions  waa  maintained.— IfiUer  3reat 
Northern  By.  Co^  177  P.  799. 
«:^278(18)  (Wash.)  In  railroad  raipIov«a  ac- 
tion baaed  oa  federal  Bmployere'  liability  Act 
(U.  S.  Comp.  St.  If  8657-S666),  evidence  of 
negUgence  on  the  part  of  fellow  employta  in 
loading  raila  on  a  car  heU  to  eatabliah  prima 
facie  case  nnder  first  section  of  act.— Cnles  v. 
Northern  Pac.  By.  Co.,  177  P.  830, 
«es>278(19)  (Utah)  Where  a  16  year  old  boy 
was  injured  by  having  hia  hand  drawn  into  a 
sausage  casings  cleaning  machine  following  an 
order  to  work  faster,  evidence  held  to  show  that 
he  was  Injured  while  carrying  out  such  order 
and  while  trying  to  show  his  eoMuployte  how 
to  do  so.— Stam  v. .  Ogden  Packing  ft  Provi^on 
Co.,  177  P.  218. 

«=»2S2  (Arix.)  Under  Civ.  Code  1913,  par. 
3168,  empl'iyer  ia  liable  to  Injured  employ^  in 
such  an  amount  as  will  compensate  him  for  hia 
injuriea  directly  attributable  to  the  accident.— 
Arizona  Copper  Co.  v,  Burciaga,  177  P.  29. 

Under  av.  Code  1913,  par.  3158,  sUting  who 
may  recover  for  injuries  to  the  employ^,  no  one 
authoriied  to  prosecute  the  actloD  can  recover 
damages  In  an  amount  greater  than  the  nctnal 
loss  sustained  by  the  employ^, — Id. 

Under  Civ.  Code  1913,  par.  3155,  damages  to 
which  injured  employ^  ia  entitled  do  not  include 
kiBS  due  to  intentional  wrong  committed  \a  the 
K^oyer, — Id. 

Under  CHv.  Code  1913,  par.  3158.  making  em- 
ployer liable  in  damages  for  injuriea  to  em- 

g\oy6,  "damages"  includes  all  loss  occurring  in 
azardona  oocupations  without  faolt  of  the  em- 
ployer, actually  caused  by  the  accident,  the 
amount  of  whicn  is  susceptible  of  ascertainment, 
and  exemplary  and  punitive  damages  are  not  In- 
cliided.— Id. 

Under  Civ.  Code  1913,  par.  3158.  "damajics" 
to  which  injured  employ^  is  entitled  indude 
actual  mental  and  physical  suffering,  proximate- 
ly resulting  from  the  accident,  reasonable  value 
of  working  time,  necessary  exp^iditures  for 
treatment,  and  compeoBution  for  diminiabed 
earning  power.— Id. 

Under  Civ.  Code  1913,  par.  3158,  "damayeg" 
to  which  employ^  ia  entitled  do  not  include 
humiliation  or  mortiScation,  whidi  can  only  re- 
sult from  inteutionsl  act  of  employer.— Id. 
^»286(1)  (Wash.)  In  acticHi  for  ioiuries,  from 
slipping  M  loose  steps  to  ^oop  deck,  by  co^  and 
helmsman  ol  barge,  question  whether  failure  to 
stop  at  some  Intermediate  port  for  medical  at- 
tention was  due  to  employer's  neglect  or  waa  at 
requeat  or  with  consent  ot  injured  hand,  and,  if 
former,  If  his  suffering  waa  inereased  or  pro- 
longed and  recovery  retarded,  Arid  for  i'tuj-r' 
Ilaines  v.  Cooatwise  Steamahlp  ft  Barge  Co., 
1T7  P.  648. 

«=>286(4)  (Or.)  In  an  action  fay  a  taxleab 
driver,  who  claimed  to  have  suffered  Injuriea  as 
n  result  of  defective  wrench  furnished  by  the 
employer  to  enable  drivers  to'  reple«e  pnncturetl 
Urea,  evidence  held  sufficient  to  carry  the  case 
to  the  jury.— Ridley  v.  Portland  Taxicab  Co.. 
177  P.  429. 

«=92B6(14>  (CftLApp.)  Whether  a  raUroad  com- 
imny  engaped  in  interstate  commerce  was  n^i- 

?:ent  in  failing  to  [wovide  a  safe  place  work 
or  a  night  watchman  on  its  bridge,  who  waa 
killed  by  a  passing  train,  held,  under  the  evi- 
dence, for  the  jury. — Kreitcer  v.  Soutben  I^- 
cific  Co..  177  P.  477. 

«a»2aS(41)  (Utah)  Where  a  16  year  old  boy 
waa  injured  by  bavinf  hia  hand  cnufkt  in  • 
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sausase  eagings  cleaning  machine  immediatelT 
following  an  order  from  his  foreman  to  work 
favter,  defendant  could  not  as  a  mattrr  of  law 
be  held  free  from  n«sllg«ace  in  giving  aucb  ordw 
without  acoompanyinr  it  with  a  warni&g.— Stam 
V.  Ogden  Packing  &  ProvlBion  Co.,  177  P.  218. 
^388(1)  (OM.)  Const,  fcrt.  23,  I  9,  is  not 
merely  deciaratory  of  the  common  law.  but  re- 
qnirea  that  the  defense  of  assamptlon  of  risk  as 
a  onestion  of  fact  be  left  to  the  mry  in  all  caaeB. 
— DlckinBon  r.  Cole,  177  P.  670. 
*=»288(4)  (Okl.)  Under  federal  Employers' 
Liability  Act,  tho  questions  whether  an  emploj'f^ 
becomes  aware  of  employer's  negligence  and 
risks  arising  therefrom*  or  wfaethnr  the  danger 
is  so  obvious  that  one  of  ordinary  prudence  un- 
der circumBtascM  would  Jiave  realixed  It,  are 
for  the  jury.— Wichita  Falls  &  N.  W.  By.  Co. 
Davern,  177  P.  909. 


^28801}  (Ctah)  A  16  year  old  boy  injured 
by  having  his  hand  drawn  into  a  sausa^  cas- 
ings cleaning  machine,  immediately  foUo'wmg  an 
order  by  his  foreman  to  work  faster  not  accom- 
panied by  any  warning,  did  not  assume  the  risk 
as  matter  of  law.— 8tam  v.  Ogden  Packing  & 
Provision  Co.,  177  P.  218. 

«=3288(12)  (Cal.Apn.)  Whether  a  night  watch- 
man on  a  railroad  tiridge  trestle  used  in  inter- 
state  commerce  asBumed  the  risk  attendant  up- 
OD  the  performance  of  his  work  for  the  reason 
that  the  failure  of  the  ctHnpany  to  provide  a 
suitable  place  for  him  to  avoid  passing  trains 
was  olyvioua  held,  under  tbe  eviaence,  for  the 
^ui^.— Kreitaer  v.  Southern  Pacific  Co^  177  P. 

«9>'289(4)  (Wash.)  Where  a  train  was  usable 
to  get  entirely  on  a  switch,  and  tbe  rear  brake- 
man  was  sent  out  b^  the  conductor  to  protect 
the  rear  of  the  train^  with  the  statement  to 
watch  for  No.  8  following,  and  th«  flagman  was 
killed  hy  a  train  going  in  the  opposite  direction, 
a  nonsuit  was  properly  granted  in  the  absence 
of  other  evidence;  the  conductor's  stat«nent 
not  amounting  to  an  assurance  that  No.  H  was 
the  only  train  deoeased  would  have  to  look  out 
for.— Prall  t.  Great  Northern  Hy.  Co.,  177  P. 
637. 

«=>289(14)  (T'tah)  A  16  year  old  boy,  injured 
by  having  his  hand  drawn  into  a  sauiiagc  .cas- 
ings cleaning  machine  immediately  following  an 
order  by  bis  foremsn  to  work  faster  not  accom- 
panied by  any  warning,  was  not  goilty  of  coo- 
tributon-  oegligence  as  matter  of  law. — Stam  v. 
Ogden  Packing  &  Prov.islon  Co.,  177  P.  218. 
«»2a0<2S)  (OaLApn.)  Whether  a  night  watch- 
■Mn  on  a  railroad  bridge  of  an  intSMtate  car- 
rier was  guilty  of  gross  negligence  In  failing  to 
select  a  place  which  was  designed  as  a  refuge 
lOT  persons  on  the  bridge  when  a  train  was  pass- 
iBC.  and  whether,  when  placing  himself  in  the 
positimi  selected,  he  failed  to  take  ordinary  pre- 
CButfona.  heid,  under  the  evidence,  for  the  jurv. 
— KreitKer  v.  Southern  Pacific  Co.,  177  P.  477. 
€=s»295(l)  (Ariz.)  In  employes  action  for  per- 
sonal Injuries,  instruction  on  assumption  of  riidt 
held  not  to  be  ambiguous  or  confusing.— Inspira- 
tion Consol.  Copper  Co.  v.  Lindley.  177  P.  24. 

Whether  injured  employ^  assumed  risk  of  bis 
employment  is  a  question  of  fact,  made  so  by 
the  Constitution.— Id. 

«s=»295(8)  (Wash.)  In  action  fof  injuries  to 
cook  and  helmsman  of  barge  when  in  neinu 
steps  by  order  of  captain  they  slipped  and  he 
broke  bis  leg,  employer's  requested  instrnction 
on  Himplicity  of  the  steps  should  have  been  giv- 
en.—Hsinps  V.  Coastwise  Steamship  &  Barge 
Co..  177  P.  W8.  V 
«»297(4)  (Kan.)  In  action  onder  federal  Em- 
ployers' Liability  Act  {V.  S.  Oomp.  St.  {{  8657- 
>'A65>.  for  death  ot  a  railway  employ^,  findings 
of  a  jury,  showii^  either  that  deceaned  was  not 

Siilty  of  contributory  neglieence  or  that  de- 
ndant  bad  not  complied  with  .Vrt  Conr.  March 
2.  18»».  i  2  {V.  8.  Oomp.  St.  f  8606),  in  view 
€t  federal  Kmnlo.ven*  liability  Art,  |  3  (U.  8. 
CoBop.  St.  I  8060),  eliminated  defense  con- 


tributory negligence.— Th<MnpM>n  t.  Atddfltm,  'SS 

&  S.  r.  Hy.  Ox,  177  P.  586. 

IV.  T.f  Bn.TTIEg  FOB  OTJOTtlES  TO 
TMIKD  PBBBOirS. 

(A)  Aeta  ov  Omtsslou  mt  ScrvMt. 

«=302(2)  (Utah)  Where  servant  nniHoyed  to 
demoDstrato  autMn(rt)ileB,  to  accommodate  out 
of  town  customer,  took  out  an  aatomobUe  after 
business  hours,  whidi  the  customer,  in  driving, 
ran  upon  plaintilf,  the  employer  was  not  liable. 
—Wright  T,  Intermountaia  Motorcar  Co.,  177  P. 
237. 

«=»302{6)  (Utah)  To  make  master  liable  for  in- 
Jury  by  instrumentality  owned  by  him  under 
control  of  servant,  the  instrumentality  must  be 
used  in  the  master's  business,  and  he  is  not 
llaMe  if  It  Is  being  used  by  the  servant  for  his 
own  social  affairs. — Wright  v.  Intermountain 
Motorcar  Co.,  177  P.  237. 
^»3I0  (Utah)  Wliere  servant  employed  to 
demonstrate  nutomobilea,  in  order  to  accommo- 
date out  of  town  customer,  topk  out  an  automo- 
bile after  business  boors,  whicil  tbe  customer  in 
driving  ran  upon  the  plaintiff,  the  servant  eonl^ 
be  held  liable.— W>^ht  r.  Intermonntain  Motor- 
car Co..  177  P.  28f 

'  (B)  WMk  oC  Ia«*pM<«at  OsnfvMtor. 

9=9320  (Okl.)  Where  an  employer  reserves 
right  to  direct  performance  of  work  or  nnder- 
tajEes  to  provide  any  of  the  instrumentalities 
used  therein,  he  owes  to  tiie  emi^oyfis  of  con- 
tractor the  duty  of  ordinary  care  in  directing 
such  matters.~Slick  Oil  Co.  v.  Coflfey,  177  P. 
915. 

«a»32l  (OkL)  Where  an  Msployer  ressms 
right  to  direct  performance  of  work  or  under- 
takes to  i^ovids  any  of  the  instnmientalities  us- 
ed therein,  he  owes  tifr  the  employte  of  ouatrac- 
tor  tfaa  duty  qf  ordinary  can  in  direetiog  such 
matters.— Slick  OU  Co.  T.  Coffey,  177  P.  915.  . 

(O)  Aetloaa.  ' 

^»329  (Utah)  Complaint,  in  action  for  person- 
al injuries  when  struck  by  ^automobile  cm  city 
street,  held  suffident  as  against  general  demur- 
rer, in  respect  to  tbe  purpose  for  which,  and 
the  one  on  whose  behalf,  the  automobile  was 
used  at  the  time  of  the  accident.— Wright  v.  In- 
termountain Motorcar  Co.,  177  P.  287. 
«»330(2)  (Utah)  Where  a  servant  took  mas- 
ter's automobile  for  private  social  purposes  of  a 
customer  of  the  master,  who,  in  driving  it,  in- 
jured plaintiff,  evidence  of  general  custom  in 
automobile  business  of  accommodating  custom- 
ers by  furnishing  cars'was  immaterial.— Wright 

V.  Intermountain  Motorcar  Co.,  177  P.  237. 
C=»332(4)  (Utah),  Where  servant  took  automo- 
bile solely  for  private  purposes  of  master's  cus- 
tomer, who  in  operating  it  injured  plaintiff, 
charge  in  action  against  master  that  his  liabil- 
iiy  was  not  to  6c  determined  according  to 
whether  the  servant  was  authorized  to  use  the 
car,  or  whether  he  used  it  in  violation  of  in* 
structiona,  held  erroneous.— Wright  v.  Inter- 
mountain Motorcar  Co.,  177  P.  231. 

4=»333  (CaLApp.)  If  negligence  of  tbe  servant 
was  not  uersonally  participated  in  or  aided  by 
some  negligent  act  of  the  mast^.  independent 
of  tbe  act  of  tlie  servant,  a  verdict  acquitting  the 
servant  necessarily  acquits  the  master,- Flmple 
V.  Southern  Pac.  Co.,  177  P.  871. 

Kecovery  could  not  be  had,  the  engineer  be- 
ing acquitted  of  negligence,  on  the  ground  that 
the  fireman  npgligentty  failed  to  ring  the  hell, 
where  the  evidence  was  undbpnted  that  thh 
engineer  was  in  contrtri  of  the  engine;  the 
fireman's  duty  nnder  Uw  cbcumstances  bdng 
immaterial.— Id. 

VS.  WOXKIOBX'S  OOKPBHftATimr 
ACTS. 

(A)  Hatara  mm4,  Oronnd*  of  Haator'a  IAm~ 
billtr. 

«B»346  (Cat)  It  is  the  poHcy  of  tbe  law  to 
place  the  burden  arising  from  persooat  Injuries. 
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npoD  the  bTiaioecB  or  indastry  in  wbicb  an  in- 
jured employ^  ]b  eDgaged,  by  placing  the  r&- 

Stotuibility  for  indemnity  npon  the  employer.— 
mployerr  Liability  Aasur.  Con>oratlon,  Limit- 
ed, of  London,  England,  v.  Industrial  Acci- 
dent Conunisaion  of  California,  177  P.  278. 
4^347  (Cal.)  In  defining  the  tenna  "employ- 
er" and  "employ^"  in  any  etatnte  passed  in 
pursuance  of  Const,  art.  20,  8  21,  authorizing 
the  Workmen's  Compensation  Law,  no  deflnitioA 
therein  contained  can  enlarge  the  scope  of  the 
constitutional  authority.—Employers'  liability 
Assur.  Corporation,  Limited,  of  London,  Eng- 
land, V.  Inifustrlal  Accident  Commission  of  Cali- 
fornia. 177  P.  273. 

9=>36l  (Cal.)  In  determining  whether  or  not 
the  relationship  of  employer  and  employ^  exist- 
ed under  the  Workmen's  Compensation  Law, 
tiie  general  law  as  well  as  the  terms  of  the 
statute  itself  must  be  considered. — Employers' 
Liability  Asaur.  Corporation,  Limited,  of  Lon- 
don, England,  v.  Industrial  Accident  Commis- 
sion of  California,  177  P.  273. 

The  definitions  of  "employer"  and  "employ^" 
in  Workmen's  Compensation  Law,  Si  lo,  14, 
are  broad  enoogh  to  include  both  the  general 
and  special  employer,— Id. 

Wfaare  a  partnership  fornisbed  men  and  a 
foreman  to  a  cement  company,  who  were  to  be 
paid  by  the  partnership  widi  funds  furnished 
by  the  cement  company,  the  partnership  re- 
taining the  power  to  hire  and  discharge,  the 
men  were  under  the  joint  control  of  the  part- 
nership and  the  company,  who  were  jointly  as- 
sociated in  carrying  out  the  work. — Id. 

4b»36I  (Or.)  Cause  of  action  by  a  taxlcab  driv- 
er for  injuries  received  as  a  remit  of  a  defective 
wrench  furnished  hy  the  employer  to  remove 
punctured  tires,  etc.,  does  not  lall  irithin  the 
Employers'  Ue^lity  Act— Bidlev  t.  POTtland 
Taxicab  Co.,  177  P.  429. 

4=>36l  (Wash.)  Workmen's  Compensation  Act, 
which  withdraws  'from  private  controversy  all 
remedy  for  injuries  received  in  haxardoue  work, 
and  excludes  every  otlier  remedy,  does  not  extend 
to  employes  on  a  vessel  in  navigable  waters,  snd 
the  lodustrlal  Insurance  Conunission  cannot 
collect  from  an  employer  premiums  on  account 
of  such  emplqyfis,  notwithstanding  Act  Cong. 
Oct.  6,  19lf  (U.  S.  Comp.  St.  1918.  SS  9S1  [31, 
123S),  amending  Judicial  Oode,  S8  24,  256,  sav- 
ing to  stiitors  In  admiralty  any  common  law 
ranedy,  and  rights  and  remedies  under  the 
Workmen's  Compensation  Act. — Pugct  Sound 
Bridge  &  Dredging  Co.  v.  Industrial  Ins.  Com- 
misslon,  177  P.  788. 

The  employes  of  a  corporation  engaged  in 
dredging  upon  navigable  vatenr,  who  are  em- 
ployed solely  on  land,  fall  within  the  Work- 
men's Compensation  Act,  and  premiums  there- 
for should  be  paid  by  the  employer  to  the  In- 
surance Commission. — Id. 

Where  a  corporation  engaged  in  dredging  had 
employes  who  were  engaged  partly  on  land  and 
partly  on  dredges  subject  to  admiralty  jurisdic- 
tion, hdd  that  the  Industrial  Insurance  Com- 
mission was  entitled  to  collect  premiums  to  be 
paid  in  proporiioQ  to  the  time  the  employes 
spent  on  land  and  on  the  navigable  water, — Id. 

€=>37l  (Kan.)  In  action  under  Workmen's 
Compensation  Act,  an  employe  in  factory  60 
feet  from  another  factory  connected  by  a  run- 
way acriMW  which  employes  of  both  took  mate- 
rial, who  while  taking  material  across  was 
thrown  from  runway  and  injured,  Held  Injur- 
ed by  an  accident  arising  out  of  and  tn  the 
course  of  his  employjucmt,  "or  in  or  about"  the 
factory  where  he  was  employed.— Gadberry  v. 
Hutchinson  Egg  Case  Filler  Co.,  177  P.  854. 
$=»373  (Kan.)  An  employer  is  liable  under  the 
Workmen's  Compensation  Act  for  injuries  to  an 
employ!'  from  an  electric  shock  caused  by  a  mi»- 
cbievous  prank  of  a  fellow  workman,  when  sim- 
ilar pranas  had  heoome  a  eostam  on  the  em- 
pl(9fa-*a  praoiaea  and  an  iseident  to  the  enploy- 


ment— White  t.  Kaiwaa  Citr  Stod^wda  Co., 
177  P.  S22. 

Peraon  deaisnated  br  the  maater  to  direct  the 
woric  is  a  "foreman,*'  and  hia  knowledge  that 
dangerous  practical  jokea  were  being  perpetratr 
ed  by  some  of  the  nnploy^  at  the  expense  of 
the  others  was  notice  to  the  master. — Id. 
«=»375(1)  (CaLApp.)  A  street  flushing  motor 
truck  operator,  who  fell  from  truck  in  effort  to 
pick  up  wrench  from  footboard  while  manipu- 
lating water  discharge  lever,  was  injured  in 
"course  of  employment,"  though  at  time  of  in- 
jury one  not  an  employ^  was  running  the  truck 
by  nis  permission.— Employers'  Liability  Assur. 
Corporatitm,  I,4mited,  of  London,  Eng.,  t.  In- 
dustrial Accident  Commission.  177  P.  171. 

(B)  OompaasatlaM. 

^385(17)  (Kan.)  Under  Workmen's  Compen- 
sation Act,  providing  allowances  for  any  pay- 
ment or  benefit  received  from  employer  during 
period  of  incapacity,  an  allowance  for  hospital 
charge*  and  medical  attendance  In  a  reaeonable 
amount  actually  incurred  by  emidoyer  for  em- 
ploye's benefit  was  proper.— Gadberry  v.  Hut- 
chinson Egg  Case  Filler  Co..  177  P.  834. 
^=3388  (Wash.)  The  word  ''widow,"  since  it  is 
not  defined  by  Workmen's  Compensation  Act,  ia 
to  be  given  its  ordinary  meanmg,  which  is  "a 
married  woman  whose  huriiand  la  dead." — He- 
ton  r.  State  Industrial  Insurance  Department. 
177  P.  696. 

Although  claimant  and  deceased  had  Ured  to- 
gether for  about  six  years  under  the  bdlef  tliat 
fiiey  were  lawfully  married,  where  there  was  no 
compliance  with  statute  further  than  to  make 
ont  two  of  the  tliree  affidavits  for  a  license  re- 
quired by  Rem.  Code  1915, 1 7164.  claimant  was 
not  the  "widow"  of  deceased,  within  Workmim'a 
Compensatitm  Act— Id. 

Claimant,  who  had  lived  with  deceased  for 
about  six  years  under  the  erroneous  belief  that 
she  was  lawfully  married  to  him,  is  not  a  **de- 
pendent,"  within  Workmen's  Onnpensation  Act,' 
{  6604-8.— Id. 

«=»393'/2(Cal.)  An  injured  servant  is  author- 
ized, by  Workmen's  Oompenaatlott  Act  I  tSiw). 
to  select  his  own  pihyucian  at  the  expense  of 
the  employer  only  where  the  latter  lias  neglected 
or  refused  to  provide  the  necessary  services.— 
Leadbettor  t.  Industrial  Accident  Commission, 
177  P.  449. 

In  view  ot  letter  received  by  employer  fnHn 
injured  servant,  employer  held  under  no  duty  to 
offer  further  medical  attention,  servant  having 
previously  ccmsulted  ^yai<dan  of  Ua  own  durfce, 
to  reader  employer  liaUe  for  eapenM  ot  farther 
treatment.— Id. 

43»393t/2  (Cal.App.)  Where  workman,  directed 
by  master  to  one  hoai^tal,  went  to  another  and 
was  refused  care,  he  was  not  entitled  to  an 
award  for  medical  services  under  St.  1913,  p. 
290.  (  19,  subd.  (b).-OeUa  v.  Industrial  Acci- 
dent GommissicHi,  177  P.  490. 

(C)  ProeaeAlnsa. 

<&=3388  (CaL)  There  is  a  distinction  between 

the  terms  "accident"  and  "injury"  as  used  in 
Workmen's  Compensation!  Act,  {  20,  providing 
that  actual  knowledge  of  injuir  shall  be  equiva- 
lent to  service  of  notice,  etc.— Leadbettor  v.  In- 
dustrial Accident  Commisdon,  177  P.  449. 
<S=»404  (CaL)  Under  the  expreaa  provisifms  of 
Workmen's  Compensation  Law,  I  T7a,  as 
amended  by  St  1915,  p.  1102.  {  28,  the  heazaay 
declarations  of  decedent  are  admissible  to  find 
that  his  death  arose  out  of  the  employment, 
within  the  act.— Employers'  liability  Assur. 
Corporation,  limited,  of  London,  England,  v. 
Industrial  Accident  Commission  of  California. 
177  P.  273. 

4=3404  (Okl.)  In  proceeding  under  Wwfanen's 
Compensation  Law,  unsworn  opinion  evidence 
given  without  notice  to  employer  or  insurer  that 
it  was  to  be  offered  to  Industrial  Commission, 
without  opportunity  to  Intarogate  wltaeaa  or 
controvert  erldence,  shouM  not  be  considered 
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do..  177  P.  366. 

«=>405(1>  (Cal.)  BridftDce  AeM  to  justify  Indus- 
trial Accident  CommissioD  Id  coDcladin?  tliat 
employer's  foreman  had  knowledge  that  some 
injury  had  been  suffwpd,  though  no  report  of 
accident  iraa  made,  wittiin  proviso  of  Work- 
men's Compensation  Act,  S  20,  that  actual 
knowledge  of  injury  shall  be  equivalent  to  no- 
tice.—Leadbettor  V.  Industrial  Accident  Com- 
miseioD.  177  P.  449. 


*=»4I0!A  [New,  volf  7A  Key-No.  Series] 

(Kao.)  In  action  under  Wwlnnen's  Com- 
pensation Act,  jury's  special  findings  that  ex- 
tent of  plaintirs  dlsabuity  waa  "about  60  per 
r«nt."  and  that  he  would  be  able  to  earn  in  the 
future  "about  50  per  cent."  of  his  usual  wages, 
AeM  a  finding  of  one-half  disability. — G«dbcri-y 
V.  Hutchinson  Egg  Case  Filler  Co^  177  P.  83-1. 
^=»4IJ  (Kan.)  In  action  under  Workmen's 
Compensation  Act,  where  jury'a  special  findings 
were  construed  as  a  finding  of  one-half  diaabili- 
ty,  judgment  on  the  general  rerdlct  awarding 
oimagefl  of  about  65  per  cent  would  be  reduc- 
ed to  allow  a  recovery  on  a  basis  of  one-half  dis- 
ability.—Cadberry  T.  Hutchinson  Egg  Case 
FiUer  Co.,  177  P.  834. 
«9»4II>A  [New.  vol.  7A  Key-No.  Serieil 

(Kan.)  Where  employer  has  been  render- 
ed liable  for  expense  of  hospital  charges  and 
medical  attendance,  the  court,  in  view  of  Work- 
men's Compensation  Act,  permitting  its  allow- 
ance against  employe,  was  Justified  In  staying 
execution  until  it  was  paid  and  employer  was 
released  from  liability.— wadberry  v.  Hutchinson 
Egg  Case  PilW  Co..  177  P.  834. 
^417(7)  (Cal.App.)  Where  Industrial  Acci- 
dent Commission  bad  power  to  bold  bearing,  to 
take  evidence,  and  to  make  findings  thereon,  its 
findings,  though  erronoous,  are  binding  on  the 
Qourt  of  Appeal,  under  St.  1918,  p.  313,  |  84; 
court's  only  power  being  In  case  where  commis- 
sion exceeds  its  authority. — Croearo  v.  Indus- 
trial Accident  Commission.  177  P.  486. 
^417(9)  (Okl.)  Wliere  findings  and  conclu- 
sions of  Industrial  Commission  were  based  on 
unsworn  opinion  evidence  given  without  notice 
to  employer  or  insured  and  without  opportunitp 
to  interrogate  witneBS  or  to  controvert  the  cvi- 
denoe,  its  award  would  be  vacated  and  cause  re- 
manded to  commission  ,—Flynn  t.  Ponca  City 
Milling  Co.,  177  P.  366.  ^ 

MECHANICS'  LIENS. 

See  Jadgment,  4»707;   Schools  and  School 
Districts.  «=381;  Stat«t«8,  «»22S. 

VH.  EmPOBCEXENT. 

«=9247  (Wash.)  Rem.  Code  1915,  |  1146,  pro- 
viding for  remo%'al  and  sale  from  the  land  of 
property  subject  to  a  mechanic's  lien,  in  case 
the  title  to  the  land  cannot  be  subjected  thereto, 
applies  only  to  cases  where  the  work  or  mate- 
rial was  furnished  at  the  instance  of  a  party 
owning  teas  than  the  fee,  but  not  to  liens  placed 
by  tbe  owner  of  the  fee  on  preminea  subjf^  to 
j^ior  mortgage. — Gile  Inv.  Co.  v.  I^her,  177  P. 

«=>260(1>  (WaiA.)  Under  the  direct  provisions 
of  Rem.  Code  1915,  |  11.38.  a  suit  to  foreclose  a 
mechanic's  lien  must  be  commenced  within 
eight  months  after  filing  claim  in  order  to  make 
the  lien  effeetlTe.— Gile  Inr.  Co.  t.  Fisher,  1T7 
P.  710. 

«39268  (Cal.)  Where  action  to  enforce  mechan- 
ics' lien  is  commenced  within  90  days,  lien  oon- 
tinuea  during  peBdency  of  action,  and  notice  of 
Us  pendens  is  not  essential,  in  view  of  Code  Civ. 
Proc.  1 1190,  u  to  continnance  Uen.— Inlloh 
v.  Boyce,  177  P.  847. 


See  Infants. 


MINORS. 


MINES  AND  MINERALS. 

See  Appeal  and  Error,  «=>1056;  Contracts, 
<&=9304.   322;    CorporationB,   ^30;  Evi- 
dence, 4=369,  448;  Master  and  Servant, 
150,  219;  Taxation,  «=>319,  348,  543;  Trial, 
«=s>234,  253;   Witnesses,  «=>21. 

X.  PUBLIC  MINERAL  LANDS. 
(B>  LoMUon   Md  AovBlaltloii  of  Clalnu. 

«a>34  (CalJipp.)  Under  Civ.  Code,  fil  866, 
224ft,  persons  who  purchaned  mining  claim  in 
good  »ith  and  tor  valuable  considerati<»i  are 
not  responsible  to  plaintiff,  who  had  rights  in 
such  claim  under  grubstake  aRreement.— Kim- 
ball V.  Superior  Court  in  and  for  City  and 
County  of  San  Francisco,  177  P.  488. 

II.  TITLB,  CONVEYANCES,  AND 
CONTRACTS. 

(A)  RiKhtJi  aad  BcmedlcH  of  Owner*. 

i^»47  (Okl.)  Tbe  owner  of  land  has  a  qualified 
ownership  in  the  oil  and  gas  beneath  it.  which 
may  be  termed  an  exclusive  right,  subject  to 
legislative  control  against  waste,  etc  to  ex- 
plore therefor  by  drilling  wells  and  to  reduce 
to  possession  and  to  acquire  absolute  title 
thereto  as  personal  priqjerty. — Rich  v.  Done* 
ghey,  177  P.  86. 

(B)  CoKvaruoes  Oeneral. 

^aS5(l)  (Okl.)  The  right  of  an  owner  ol  land 
as  to  the  oil  and  gas  beneath  It  is  the  proper 
snbject  of  sale,  and  may  be  granted  or  reserv- 
ed.—Rich  V.  Doneghey,  177  P,  Sa 
4=955(4)  (Okl.)  The  granted  or  reserved  right 
to  oil  and  gas.  separate  and  apart  from  poa* 
session  of  land,  an  "incorporeal  heredita- 
ment," or  more  specifically  a  profit  A  prendre, 
analogous  to  a  profit  to  hunt  and  fish  on  an- 
other's land.— Rich  v.  Doneghey,  177  P.  86. 

A  grant  of  oil  and  gas  underlying  the  gran- 
tor's land  to  <ne  and  his  heirs  and  assigns  for- 
ever carries  an  interest  m  the  fee. — ^Id. 

An  interest  less  than  a  fee  may  be  granted 
in  oil  and  gas  underiying  grantor's  'land,  and 
an  interest  lor  a  term  of  years  has  been 
termed  a  "diattel  reaU"— Id. 

(O)   Leucs,  Moeaaes,  and  Oonlracts. 

^=s>57  (Okl.)  Under  a  contract  for  sale  of  oil 
and  gas  lease,  stipulating  that  mutual  obliga- 
tions should  accrue  <»ily  apoa  approval  of  title 
to  land  by  purchaser's  attorney,  the  grounds  of 
his  objection  to  title  were  immaterial  if  such 
disapproval  was  in  good  faith.— First  Nat.  Bank 
V.  Clay,  177  P.  115. 

Where  one,  contracting  to  purchase  an  oil 
and  gas  leaae,  subject  to  approval  of  title  to 
land  by  his  attorney,  refused  to  complete  pur> 
chase  because  attorney  disapproved  title,  the 
vendor  suing  to  enforce  sale  has  burden  of 
proving  that  purchaser  or  his  attorney  acted  in 
bad  faith.— Id. 

Testimony  as  to  grounds  on  which  attorney 
for  proposed  purchaser  of  oil  and  gas  lease 
based  his  disan>roval  of  title  to  land  subaiit- 
ted  by  vendorj  imder  terms  of  contract,  is  com- 
petent as  a  circumstance  throwing  light  on  at- 
torney's action.— Id. 

TTnder  contract  for  sale  of  oil  and  gas  leaae. 
msking  title  to  land  subject  to  final  approval  of 
purchaser's  attorney,  it  was  not  necessary  that 
the  attorney,  disapproving  the  title,  should  ei- 
ther give  hip  reasons  or  point  out  dpfeots  in 
title  for  correction  by  vendor,  without  a  con- 
tract provision  ho  requiring.— Id. 

It  was  competent  for  parties  to  a  contract 
for  sale  of  oil  and  gas  lease  to  make  tbe  ap<- 
proval  of  the  abstracts  of  title  by  purchaser's 
attorney  a  condition  precedent  to  the  force  of 
the  contract— Id. 

^3>38  (Okl.)  In  oil  and  gas  lease  for  n  term, 
and  so  long  as  oil  or  gas  was  produced,  in  con- 
sideration of  f  1  and  oert^n  nM'BltieH  and  pay- 
BbSBts,  in  view  of  Rst.  Laws  1010^  H  M  834, 
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and  935,  waa  mffldent  to  support  Krant  of  ez- 
cIufllTe  fight  to  explore  land  and  to  take  and 
remove  ofl  and  gaa  during  teroi.~Rlch  Done* 
ghey,  177  P.  88. 

An  oil  and  gas  lease  reciting  a  conalderation 
paid  hj  lessee,  and  his  agreement  to  turn  over 
part  of  oil,  etc.,  and  entitling  him,  on  payment 
of  $1,  to  anrrender  lease  and  terminate  his 
liabilities  thereunder,  in  view  of  Rev.  Laws 
1910.  Sf  926,  934,  and  935,  stated  a  mifficiegat 
consideration  to  support  lessee's  right  to  ter^ 
minate  lease.— Id. 

An  oD  and  gas  lease  for  a  term,  or  so  long 
as  either  oil  or  gas  should  be  produced,  recit- 
ing a  consideration,  and  requiring  royAlties, 
etc.,  and  completion  of  a  well  within  six 
months,  or  &xed  payments  for  delay,  and  per- 
mitting lessee,  on  paymetit  of  $1,  to  sarrender 
lease,  was  not  void  for  want  of  mutuality.— Id. 
•sSS  (Okl.)  An  oil  and  gas  lease  fur  a  term 
and  BO  long  as  oil  and  gas  were  produced  exe- 
cuted on  a  cash  consideration  of  $2,100  and 
of  $2,000  payable  out  of  working  Interest  in  oil 
prodnced  providing  royalties  and  payments  and 
permitting  lessee,  on  payment  of  $1  after 
three  months'  notice,  to  surrender  lease  was 
not  Toid  for  want  of  mutuality.— Eastern  Oil 
Co.  T.  Beattj,  177  P.  104. 

An  oil  and  gas  lease  for  a  term,  and  for  ao 
long  as  oil  and  gas  were  produced,  executed 
on  a  cash  bonus  or  consideration  of  $2,100  and 
of  $2,000  payable  oat  of  part  of  working  in- 
terest in  oil  produced,  providing  for  royalty  on 
oil,  and  a  fixed  sum  for  each  gas  well,  was 
supported  by  a  aufficient  consideration. — ^Id. 
4s»S8  (Okl.)  That  an  oil  and  gas  lease  permit- 
ted lessee,  bis  heirs  or  assigns,  on  payment  of 
a  certain  amount,  to  surrender  the  lease  ut  any 
time  for  cancellation,  did  not  render  the  lease 
void  for  want  of  mutuality  so  that  assignees 
could  not  be  held  liable  for  stipulated  payment 
for  delay  in  commencing  a  well.— Ardisonne  v. 
Archer,  177  P.  554. 

9=s>77  (Okl.)  ITnder  oil  and  gas  lease  for  a 

term,  requiring  lessee  to  complete  well  within 
six  months,  or  make  fixed  payments  for  each 
month's  d'etay,  and  entitling  lessee  to  surrender 
lease,  on  payment  of  $1.  the  lessor,  though  no 
well  had  been  commenced,  could  not  refuse 
timely  tender  of  monthly  payments,  and  ter< 
minate  lease  or  compel  its  surrender.- Rich  v. 
Doneghey,  177  P.  86. 

Oil  and  gas  lease  for  term,  or  so  long  as 
oil  or  gas  was  produced,  requiring  royalties 
and  payments,  and  completion  of  well  within 
six  months  or  monthly  payments  for  delay,  and 
entitling-  lessee,  on  certain  payment,  to  surren- 
der lease,  did  not  create  a  tenancy  at  will, 
within  rule  that  an  estate  at  will  of  one  party 
is  equally  at  will  of  other.— Id. 
Cs»77  (OkL)  An  oil  and  gas  lease  In  terms 
permittinK  the  lessee  to  surrender  the  lease 
tor  cancelation  in  payment  of  $1  at  any  time 
after  three  months'  notice  did  not  give  lessor  a 
corresponding  right  of  termination. — Eastern 
OU  Co.  V.  Beatty,  177  P.  104. 
<S=378(1)  (OkJ.)  In  oil  and  gas  lease  for  a 
term,  and  so  long  as  oil  and  gas  were  produced, 
providing  a  royalty  on  oil  and  fixed  sum  for 
each  gas  well,  and  requiring  completion  of 
Well  in  90  days,  or  payment  of  fixed  snm  in 
advance  each  quarter,  there  was  no  implied 
rovenont  for  diligent  operation,  or  any  opera- 
tion, during  term,  merely  because  it  might  be 
profitable  to  parties.— Eastern  Oil  Co.  v.  Beat- 
ty. 177  P.  1(H. 

«S978(2)  (Kan.)  Under  facts  pleaded  in  an- 
Rwrr  and  under  terms  of  oil  and  gas  lease,  held 
that  lease  was  subject  to  forfeiture  for  the  fail- 
ure of  the  lesAee  to  do  tbose  things  necessary 
to  be  done  to  keep  the  lease  in  operation.— 
Uoombos  V.  Warwick.  177  P.  Ki7. 
^378(2)  (Okl.)  Under  oil  and  gas  lease  for  a 
term  providing  for  royalties  and  payments,  and 
for  payment  of  a  fixed  HUm  quarterly  in  ad- 
vance for  delay  in  completion  of  well,  lessor 
was  not  entitled  to  forfeiture  or  other  reUaf 


for  drainage  of  leased  premises  resulting  from 
failure  to  drill  offset  wells  during  term.— East- 
em  Oil  Co.  V.  Beatty,  177  P.  104. 

Forfeiture  or  cancellation  of  oU  and  gm* 
lease  for  drainage  of  leased  premises,  from 
failure  to  drill  offset  wells,  would  not  be  de- 
creed where  oGFset  wells  would  not  be  reason- 
ably expected  of  operators  of  ordinary  pru- 
dence, and  where  lessee's  timely  tender  of  all 
payments  for  delay  in  completion  of  well  ex- 
ceeded real  advantage  to  lessor.— Id. 

m.  oraRATzoK  OP  Mnrss.  quab- 

BIE8,  AND  WXIiliS. 
(A)  Statntorr  BeKolAflon. 

*=>86  (Kan.)  Gen.  St.  1916,  |  4979,  making  it 
unlawful  to  driU  or  operate  oil  or  gas  welU 
within  100  feet  of  any  railway  right  of  way. 
does  not  contravene  provisions  of  the  Consti- 
tuti<m  of  the  state  or  that  of  tlie  United  States, 
and  is  a  prefer  exercise  of  police  power.— Wink- 
ler r.  Anderson,  177  P.  521. 

(O)  RiBhts   «nd    Uabllltles    laeldeat  to 

WOPlEllV 

^^109  (Cal.)  In  aftion  for  price  of  drillii^ 
oil  wella,  I'vicicnce  laid  innuttifiont  to  justify 
finding  of  a<_'Ci-|itauce  of  well  by  defendant  in 
AutoJst.  Uilli.-  CaUfoCTda.  Well  Drilling  Co.  v. 
Califoruin  Midway  OH  Co.,  177  P.  849. 

_\Vlicri;  ijlaiutifF  (■<mtraotpd  si'iiai-iiti.'ly  tu  drill 
oil  wells,  liiid  (.r.iitrai-t  covering  wt-ioml  iffi-irfil 
to  that  (-■uvi'iiiit:  lirst,  .stating  that  if  first  wa» 
not  comjili  tt'ii.  M'l  t'uil  should  be  rpgarded  as 
having  been  ilrilied  iu  li*>u  thereof,  if  first  waa 
not  completed,  plaintiff  could  recover  price  for 
drilling  second,  less  credit  for  materials  fur- 
nished.— Id. 

Contract  to  drill  oil  well,  providing  it  should 
be  drilled  into  oil  sand  and  to  depth  of  3.500 
feet  if  required,  was  not  complied  with  by  drill- 
ing into  any  oil  sand  at  any  depth,  but  sand 
contemplated  being  producing  sand,  in  default 
contractee  was  justified  in  requiring  well  to  be 
drilled  to  3,500  feet-Id. 

In  action  for  price  of  drilling  oil  well,  evi- 
dence held  inaumcient  to  justify  finding  well 
was  drilled  into  producing  sand  as  required  by 
contract.— Id. 

MOBS. 

See  Munidpal  OdrporatioB«i  ^740. 

MONEY  RECBVEa 

See  Judgment.  •a>249. 

MORTGAOES. 

See  Appeal  and  Error,  ^»10&4;  Attorney  and 
Client,  «s>166:  BlUs  and  Notes,  «s»94,  l£U: 
Chattel  Mortgages;  r>eeds.  Evi- 
dence, ^»419.  441:  Frsudulent  Conveyanc- 
es, «!=>77,  271 :  Insurance,  «=»330,  668: 
.Tiidgment,  ♦ssfwO.  707:  Ldmitation  of  Ac- 
tions. «=>50;  las  Pendens,  ^s=>20:  Mechan- 
ics' Liens,  ^=»247:  Keformation  of  Inatrn- 
mentB,  «=s32 ;  Set-OfF  and  Counterclaim. 
^=»41:  Trial.  ^^I'.H;  Vendor  and  Purchas- 
er, e=s>:iS;   Witnesses,  «=3>239. 

I.  BEQUISITES  AHD  ▼AZJDITT. 

(A)  Watare  aaA  IOM*ntlMl«  of  Co^TvraMVM 
mm  Seenvlty-. 

^32f3)  (ITtsfa)  A  deed  absolute  in  form,  exe- 
cuted and  delivered  as  security  under  a  parol 
agreement  and  with  the  understanding  that  it 
shall  be  bo  held,  will  be  constnied  as  a  mort- 
gage.—Hess  V.  Anger.  177  P.  282. 
«=>32(5)  (lltab)  A  deed,  when  intended  as  a 
mortgage,  may  be  given  to  secure  an  unliqui- 
dated claim  to  wlutever  indebtedness  may 
thereafter  be  contracted  between  the  parties 
under  it—Hess  t.  Anger,  177  P.  232. 
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<0  BzeeatlOK  «Bd  DbI1v«it* 

«sS6  (Okl.)  Where  note  and  mortsage  was 
signed  by  maker  by  mark,  and  by  two  wftneaseB 
to  the  signature,  and  execution  of  mortgage 
was  duly  acknowledged  before  notary  public,  it 
was  not  necessary,  under  Rev.'  Lawa  1910,  {| 
2945,  Km,  for  witness  signing  the  maker's 
name  to  sign  liis  own  name  ts  a  witneas  tb^re- 
to.~Pbinnie  v.  Atkinson,  117  P.  111. 

m.  ooirsTBvoTioir  jam  opera- 

TIOK. 

(A)  Geaeral  Rmlas  of  Ooiuitrw«tloB. 

«»IO0  (Utah)  In  an  action  to  have  a  deed  ab- 
solute declared  a  mortgage  and  to  have  it  fore- 
closed, Iratb  parties  admitting  that  the  deed 
was  a  mortgage,  evidence  held  to  auataiu  a  find- 
ing that  it  was  intended  to  secure  expenditures 
tliat  might  aubsequeBtly  be  made  for  the  benefit 
«t  the  nroperty,  as  well  as  debts  paid  at  the 
time.— Hem  v.  Anger,  177  P.  232. 

(D)  Men  «Bd  PrI»Hty. 

4=>I95  (Wash.)  Where  mortgage  supported 
by  no  other  consideration  was  taken  for  in- 
debtednesa  which  existed  prior  to  another  mort- 
gsge,  mortsagee  was  not  bona  fide  holder  for 
value  as  ngainat  other  prior  mortgagee. — Con- 
necticut  Inv.  Co.  v.  Demick.  177  P.  676. 
®=>l5tl  (<  al.App.)  Instrument  signed  and  deliv- 
ered by  defendants  appellants  before  plaintiff 
mortgagee  advanced  money  to  mortgagors,  and 
proriding  that  any  lien  of  defendants  should  be 
subordinate  to  plaintHTs  mortgage,  held  valid, 
and,  althou^  it  contained  the  words  "have  bor- 
rowed," to  be  ft  part  of  coBsideratlon  support- 
ing plaintiff's  promise  to  make  loan  for  which 
mortgage  was  given.— International  Mortgage 
Bank  r.  Eaton.  177  P.  880. 
«B»I76  (Cal.)  Civ.  Code,  i  1214,  does  not  ben- 
efit  a  subsequent  purchaser  or  incumbrancer 
who  took  with  actual  notice  of  a  pt'iot  unre- 
corded mortgage,  in  view  of  section  1217.— 
Sinker  y.  McCormick-Saeltzer  Co.,  177  P.  1S5. 

VI.  TBARSFEB  OF  PROPERTY  MORT- 
GAOED  OR  OF  SQUITT  OF 
REDElfPTIOK. 

<e=>2^  (Wanb!)  There  was  no  bveach  of  cove- 
nant, by  parties  receiving  land  in  an  exchan^, 
to  pay  mortgage  thereon,  imtil  it  was  permit- 
ted to  become  overdue  and  go  to  foreclosure. 
—Blackburn  v.  Vander  Aarde.  177  P.  66a 

Partfea  who  exchanged  lands  with  other  par- 
ties, who  coveoftBted  to  asaome  and  par  mort- 
gage, bad  no  cause  of  action  for  money  recov- 
ery on  account  of  breadi  ci  snch  covenant  by 
others  until  entry  of  4eficieney  judgment 
a^inst  tbemaelvee  in  foreclosure  proceeding. 

4B»399(2)  (Wash.)  By  assignment  of  second 
mortgage  to  investin«at  company,  and  by  quit- 
claim deed  with  agreement  to  reconvey  given 
company  by  owner  of  land  to  secure  advances 
for  taxes,  held,  that  legal  and  equitable  mort- 
gage titles  did  not  mei^,  extiuguiabing  mort- 
gage: that  not  having  been  intention  of  par- 
ties interested  in  title,  including  successor  of 
assignee  of  owner. — Connecticut  Inv.  Co.  v. 
Demick,  177  P.  676. 

▼n.  PATV^NT  OR  PERFORBIANOE 
OF  OOMDITION,  RELEASE,  AlfD 
SATiaFACTIOlf. 

^>3t0  (Waab.)  Under  provision  for  partial 
releases  in  case  the  mortgagor  should  plat  the 
lands  and  put  the  plat  on  record,  no  such  re- 
lease could  be  required  where  the  plat  was 
not  recorded. — (Jile  Inv.  Co.  v.  Fisher,  177  P. 
710. 

X.  FOR£CI«OST7RE  BY  AOTIOir. 

(B)  Rl«ht  to  PorecloM  «■<  Defenses. 

^»4IS(1)  (Cal.App.)  In  action  by  plaintiff  cor- 
poration, as  bona  nde  mortgagee,  having  ad- 


vanced ^e  money  secured  by  the  mortgage,  the 
allegation,  by  way  of  a  separate  defense,  of 
certain  alleged  acta  of  fraud  on  the  part  of 
one  of  plomtitrs  directors  and  stockholders, 
was  immateriaL— Crescent  Inv.  Co.  v.  Lake 
Cotutr  luT.  Co..  177  P.  167. 

(I)  Jndvment  or  Decree  and  ESxeewtlon. 

«s>466  (CaI.App.)  Appellants,  who  made  some 
improvements  on  mortgaged  premises  without 
first  having  obtained  a  contract  from  the  mort- 
gagee or  mortgagors  for  reimbursement,  held 
to  have  no  rights  which  could  be  enforced  in 
mortgMe  foreclosure  action.- International 
Mortgage  Bank  v.  Eaton,  177  P.  880. 

«=»525  (Wash.)  In  view  of  Rem.  Code  19ir>,  f 
587,  where  the  original  mortgagors,  who  had 
sold  tbe  land  to  otherti  who  assumed  the  debt, 
secured  a  purchaser  nt  execution  sale  on  tbe 
agreement  that  they  would  convey  their  equity 
of  redemption,  and  the  purchaser  bid  the  fnfl 
amonnt  stated  by  the  sheriff  as  due  on  the  in- 
debtedness, held,  that  after  confirmation  of  the 
oale  plaints  mortgagee  should  not  be  allowed 
to  amend  the  sheriTs  return  to  show  a  defi- 
ciency, though  tbe  error  was  inadvertent  and 
occurred  through  tbe  carelessness  of  the  mort- 
gagee's attorney.- Bird  v.  Cox,  177  P.  675. 
<S=a546  (MonC)  Where  mortgagor  remained  ia 
pofisecaion  of  laad  after  sale  upon  execution  un- 
der  uMtrtgaged  foredosure,  retaining  poeaeitsion 
and  harvesting  a  crop  after  sheriff's  dood  was 
delivered  to  toe  mortgagee  as  execution  pur- 
chaser, be  was  a  tenant  by  sufferance  and  was 
the  owner  of  the  aerered  crop.— Power  Mercan- 
tile Co.  V.  Mo(«e  Mercantile  Co.,  177  P.  406. 

REDEKPnOR.  . 

«=»Sgi(l)  (Cel.)  The  right  of  the  bolder  of  a 
junior  lien  to  redeem  property  sold  under  a 
decree  of  foreclosure  of  a  prior  mortgage 
thereon  is  purely  statutory,  and,  in  the  aV 
sence  of  a  compliance  therewith,  a  tender  of 
the  money  required  to  redeem  is  wholly  Inef- 
fectual.—Bangham  V.  Michael,  177  P.  161. 

Act  of  commissioner,  who  made  sale,  in  ac- 
cepting from  holder  of  junior  lien  money  re- 
quired to  redeem,  was  ineffectual,  where  hold- 
er did  not  comply  with  Code  Gtv.  Proc.  f  706, 
as  to  furnishing  officer  making  sale,  with  note 
of  record,  etc.—Id. 

«s»594(5)  (Cal.)  Holder  of  a  junior  lien  upon 
mortgaged  property,  who,  upon  last  day  of  re- 
demption period,  tendered  full  sum  of  money 
required  for  redemption,  being  a  redemption  by 
virtue  of  Code  Civ.  I'roc.  S  701,  aubd.  2,  could 
not  redeem,  where  he  faued  to  comply  with 
provisions  of  section  766.— Bangham  v.  aficbapl, 
177  P.  161. 

€=>608  (Cal.)  Until  holder  of  junior  lien  upon 
mortgaged  property  complied  with  Code  Cir. 
Proc.  I  70S,  cemmiasioner  who  made  sale  was 
under  no  obligation  to  accept  money  required 
to  redeem,  and  consequently  sections  of  Civil 
Code,  as  to  extinguishment  of  contractual  ob- 
ligations or  those  arising  by  operation  of  law, 
would  have  no  application,  although  commis- 
sioner accepted  the  money. — Bangham  T.  Mi- 
chael, 177  P.  161. 

MOTIONS. 

See  Abatement  and  Revival,  «=976;  Appeal  end 
Krror,  «=»98(f.  WT:    Attachment,  «=»24.S; 
Judgment.  «=»161,  164,  .379,  6.50;  New  Trial, 
^l27:  Pleading,  <S=»36tt,  406;  Trial, 
150,  16S.  168,  IW,  ITS. 


MOTORCYCLE. 


See  Highways.  «3>183,  184; 
poraUons,  «s»706,  70& 


Municipal  Cor- 
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MUNICrPAL  CORPORATIONS. 

See  Appeal  and  Error,  «s>1040.  1061,  1066, 
1089:  ConstitDtiODal  Law,  (3»0.  SI,  46,  70. 
290;  GoDtracti.  «=>126;  Countiea;  Crim- 
inal Law,  ^430,  444:  Electricity,  «=9ll; 
Embezzlement,  e=>21,  23;  Evidence,  «=»32, 
83,  266;  False  ImprisODment,  «=»31;  Hawk- 
ers ana  Peddlere,  Intoxicating  Liq- 
uors, ^»6d:  LiceDBes,  «=s>16,  22;  Limita- 
tion of  Actions,  4=928;  Mandamus,  «=>73, 
77,  178;  Mister  and  Servant,  ^329;  Nui- 
aance,  «c»25,  20:  Plcadinc,  «=s>8,  24;  Rail- 
roads, •=»317.  360;  Sdiools  and  School  Dis- 
tricts; Statutes.  «»225;  Street  BaUtoads; 
Taxation,  «^40i  Trial,  «s>136. 

X.  OKBATZOH,  AXTBBATIOir.  SXXST- 
miOE,  MXD  DIgSOXiUTXOH. 

(A)  IneorporKtlon  and   InofdeKts  of  Ex- 

^sal  (Okl.)  Cities,  towns,  and  vilUges  are  mu- 
nicipal corporations  proper,  wbile  counties, 
townships,  school  districts,  road  districts,  etc., 
are  political  or  quasi  corporations;  there  being 
an  established  difference  between  the  two  dass- 
es  of  corporations,  bo  that  a  principle  applica- 
ble to  one  class  ia  not  neoeasaril;  applicable  to 
the  other.— Honnold  t.  Board  of  Gom'rs  of 
Carter  County,  177  P.  71. 

4=>7  CWasb.)  On  petition  for  mandamus  to 
require  prosecuting  attorney  to  bring  quo  war- 
ranto to  test  ineorporatton  of  town  and  to 
determine  whether  petititmer'B  land  bad  been 

legally  included,  under  Bern.  Code  lOlB,  ^ 
7434,  7435,  7481,  heU  that  the  board  of  coun- 
ty commissioners  did  not  fo  beyond  their 
power  when  they  included  petitioners  20  acres 
of  unplatted  land  and  excluded  his  22.16  acres 
therefrom.— State  v.  Johnson,  177  P. 

Tracts  which  were  surveyed  and  subdivided 
into  small  tracts,  and  designated  by  lot  num- 
bera,  stoeets  being  named,  held  platted  lands  for 
parposea  of  organization  of  town  or  munici- 
pal corporation  of  fourth  class.— Id. 
4=>I8  (Wash.)  Finding  of  county  commission- 
ers that  popuuttion  within  boundaries  of  pro- 
posed town,  was  more  than  300  is  con<dusive 
under  Rem.  Code  1915,  |  7435,  on  petition  for 
mandamus  to  compel  the  prosecnUng  attorney 
to  bring  an  action  in  the  nature  of  quo 
warranto;  the  appeal  statute  aectlon  3900,  be- 
ing the  only  provision  for  review. — Btate  v. 
JoTinson,  177  P.  6»9. 

Board  of  county  commissioners  having  juris- 
diction of  subject-matter  to  incorporate  town, 
unless  it  plainly  appears  they  acted  in  ex- 
cess of  junsdictuMii  questionB  decided  by  them 
are  not  made  reviewable  courts,  except  by 
appeal.— Id. 

(B)  Territorial  Exteat  and  BabdiTUlona, 

Annexation,  Consolidation,  and 
DlTlalon. 

4=>34  (Cal.App.)  A  petition,  signed  by  more 
than  one-fourth  of  qualified  electors  of  city,  re- 

3 nesting  special  election  for  vote  upon  cousoli- 
atioD  wim  adjacent  city,  under  St.  1913,  p. 
677,  as  amended  by  St  1916,  p.  311,  and  by  St. 
1917,  p.  20,  was  sufficient  on  being  filed  with 
board  of  trustees  to  require  board  to  call  elec- 
tion, without  referring  petition  to  city  clerk 
for  checking.— Hirons  v.  Clare,  177  P.  291. 

n.  OOTERHMElfTAI.  POWERS  Aim 
FTTNOTIOjrS  IK  anCEBJLL. 

^»57  (Wash.)  Any  donbt  as  to  proprieCair 

powers  of  municipal  corporation  must  l>e  re- 
solved against  it;  the  policy  of  the  law  be- 
ing to  limit  rather  than  to  extend  such  tone 
tions.— State  v.  Port  of  Seattle,  177  P.  671. 

Under  Laws  1917,  p.  498,  |  1,  port  of  Seattle 
bad  DO  autbori^  to  build  ice-manatacturlu 
and  cold  storage  plant  as  incident  to  its  busi- 
ness of  warehousmg  largely  in  excess  of  needs 
of  inch  bOBinesa,  and  thereafter  to  aell  Ice 
to  others  engaged  at  retail  in  selling  lee.— Id. 


<$s»59  (Wash.)  A  municipal  corporation  has  all 
powers  neceasaiily  incidental  to  the  executkui 
of  ita  granted  powem— Hart  v.  King  County, 
177  P.  844. 

IV.  PROCEEDINGS  OF  OOmfCn.  OR 
OTHER  GOVSRirnrO  BODY. 

(A)  llMtiasa,  Rales,  sad  PvoeMdlasa  la 

Gaaaval* 

«=3lOO  (Okl.)  Comp.  lAWB  1909.  H  822.  S24 
(Rev.  Laws  1910,  H  SS3.  554),  remiiiing  city 
cleric  to  record  in  journal  all  proceedings  of  city 
council  and  to  enter  therein  the  vote  on  final 
passafe  of  ordinances  taken  by  yeas  and  nays, 
are  directory^— Crosslin  v.  Warner-QniaJian  Ab- 
phalt  Co.,  m  P,  376. 

(B)  OrdlaaaMs  and  Br-Lavrs  In  General. 

^120  (N.H.)  Althougb  a  preamble  la  not  an 

essential  part  of  an  ordinance,  reference  there- 
to may  be  bad  in  aid  or  interpretation  of  the 
ordinance.— Continental  Oil  Co.  v.  City  of  Santa 
W6,  177  P.  742. 

Where  context  of  an  ordinance  sliowa  omla- 
sion  of  words,  they  may  be  supplied  by  Judi- 
cial construction  to  complete  the  sense  and 
express  the  legislative  will,  but,  if  its  meaning 
cannot  be  judicially  determined,  court  will  not 
complete  or  make  certain  on  ordinance  otherr 
wise  incomplete  or  uncertain.— Id. 

Municipal  ordinances  are  construed  by  the 
same  rules  as  statates  of  the  Legislature.— Id. 

T.  OXnCERS.  AOEXTTS;  Aia>  ^K- 

(A>  Maalelwal  OAeera  la  Oeaerat. 

®=3|49@)  (Or.)  Under  Charter  of  City  of  Port- 
land, |S  21,  30,  64,  123,  commissioner  appointed 
July  2.  1917,  to  fill  vacancy  by  resignation  in 
four-year  commfSBloBeTShip  lasting  until  June 
30,  1919.  hetd  not  entitled  to  office  as  against 
commissioner  elected  "at  the  next  general  mu- 
uidpal  election,"  November  6,  1918,  date  set  by 
Const,  art.  2,  i  14a,  adopted  June  4,  1917. 
charter  contemuating  electitaito  fill  unexidred 
term.— State  t.  Kellalier,  177  P.  944. 

IX.  PUBUO  XMPROVEMEITTS. 

(B)   PreltMtaarr  ProeeeMava   and  Ordl- 
maaees  ar  RwalvUaaa. 

^297  (Okl.)  Mayor  and  coundl  of  dty  «f  first 
class  were  not  deprived  of  jurisdtetiion  to  pro- 
ceed with  a  street  improvement  for  which  a 
special  tax  was  to  be  levied  under  Laws  1907- 
08,  c.  10,  art.  1,  by  a  written  protest  of  owners 
of  more  than  one-half  in  area  of  land  llat^e  to 
assessment  unless  filed  vrith  dty  clerk  within 
15  days  after  last  publication  of  resolution  of 
necessity.— Crosslin  v.  Wamer-Quinlan  Asphalt 
Co.,  177  P.  376. 

<C)  Caatraets. 

«=9347(1)  (Wash.)  One  who  furnishes  a  team  to 
a  subcontractor  under  a  city  grading  contract 
furnishes  "supplies,"  within  Laws  1915,  p-  525, 
requiring  10  days'  notice  of  claim  against  the 
principal  contractor's  bond  to  be  given  for  "fur- 
nishing materials,  supplies  or  nrorisioos." — 
Ledingham  T.  City  of  Blaine,  177  P.  783. 

(E)  AsseasBseata  for  BeaefltBi  aiiA  Special 
Tares. 

<trTT4<4  (Okl.)  Under  directory  providons  of 
Comp.  Iaws  1909,  H  822,  824  (Rev.  Laws  1910. 
H  &53,  554),  chy  clerk's  failare  to  make  jonrnal 
record  of  coundl'a  preceedinga  in  pasalng  ordi- 
nance levying  a  special  assessment  and  action 
of  mayor  and  council  appointing  a  time  for 
hearing  objections  against  apportionment,  etc.,- 
did  not  invalidate  ordinance  or  action.— Cross- 
liu  V.  WarDer-Quinlan  Asphalt  Co..  177  P.  37a 
C=9445  (Okl.)  That  a  city  paid  a  iKtvinr  con- 
tractor more  than  amount  profrided  ia  hn  con- 
tract, if  illegal,  is  an  Irregularity  and  not 'a 
jurisdictionar  defect.— CroSBun  v.  Wamer-Quin- 
lan Asphalt  Co.,  177  P.  376. 
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«S9453<2)  (Cal.)  Interest  of  one  or  ajl-  of 
city  board  of  trustees  or  other  monidpal  body 
charged  with  the  makinc  or  ratif  jing  of  assess* 
mentB  for  street  or  other  improvements  aris- 
ine  from  their  ownership  of  property  directly 
affected  by  improTement  does  not  create  such  a 
disqualification  to  act  as  to  render  their  ac- 
tion void  as  not  conetitutinE  dae  process  of 
law.— Federal  Const.  Go.  v.  Curd,  177  P.  469. 
«»483(3)  (Gal.)  Under  Street  Improvement 
Act  of  1911,  H  23,  25.  26.  and  37,  the  recorda- 
tion of  the  assessmcDts,  warrants,  and  diatrrams 
must  be  made  in  the  usual  way  in  which  other 
official  documentB  are  required  to  be  recorded, 
by  copying  them  at  length  in  a  book  of  racords 
to  be  kept  for  that  purpose.— Federal  Const- 
Co.  V.  Curd,  177  P.  473. 

Acts  of  superintendent  of  streets  in  relation 
to  the  recordation  of  assessments,  warrants, 
and  diagrams  in  a  street  imorovement  proceed- 
ing held  not  to  constitute  a  complete  recordttr 
tkin  thereof,  in  eomplfanca  with  Street  Im- 
provement Act  of  1911,  II  23.  25,  26,  and  37. 
— ^Id. 

4=9484(1)  (Okl.)  Proceedings  of  a  municipal 
corporation  ordering  street  improvements  and 
asaessmenta  are  presumed  to  be  regular,  and 
the  burden  is  upon  one  attacking  the  legality  of 
an  assessment  to  show  irregularity  in  such  pro- 
ceeding.—Newman  v.  WarDer-Qulolan  Asphalt 
Co..  177  P.  375. 

^=0^(2)  (Gal.)  Under  Street  Improvement 
Act  of  1911,  II  28,  26,  26,  37,  the  time  with- 
in which  property  owners  may  appeal  to  city 
council  does  not  begio  to  run,  nor  does  con- 
tractor's lien  attach  untH  the  warrants,  aaaesB- 
ments,  and  certificates  provided  in  such  sections 
have  been  duly  recorded  by  being  copied  in  a 
book  of  records*  kept  by  street  aupermtendent 
that  purpose.— Federal  Const.  Co,  v.  Curd. 
177  P.  4fZ. 

^»495  (Okl.)  Whether  lota  abutting  <m  a 
street  Improvement  are  benefited  to  anMont  of 
asaeasmenta  is  a  legislative  question,  and  de- 
termination in  regular  proceeding  is  craiclusive 
in  an  action  to  eojoin  collection.- Newman  v. 
Wamer-Quinlan  Asphalt  Co.,  177  P.  37& 
«s5l3(6)  (OkL)  In  view  of  Laws  1907-06,  & 
10,  art.  1,  i  7  (B«v.  Lawa  HiO.  |  6M)»  suit 
cannot  be  maintained  to  Set  aatae  assessment 
for  street  improvementi  because  amount  in- 
cludes an  overpsyment  to  contractor  if  suit  is 
commenced  more  than  60  days  after  passue  of 
ordinance  making  final  assessment.— Croasmi  v. 
Wamer-Qulalan  Asphalt  Oo.,  177  P.  870. 

X,  VOUOB  rOWEB  AXD  BSOUIiA- 

(A)  SelesMtloa,  Bateat,  and  Blxevelae  of 
Power, 

^592(1)  (CaLApp.)  Where  there  is  a  conflict 
between  the  state  law  and  the  law  of  a  city 
holding  a  freeholders'  diarter  in  regard  to  a 
muniapal  maUer,  the  dty  (H-dinance  will  pre- 
vail.—Muthcr  V.  Capps,  177  P.  882. 

In  action  involving  questltw  of  whether  drir- 
er  of  automobile  on  dty  atreets  was  negligent) 
State  Motor  Vehide  Law  will  govern,  where 
there  is  no  ordinance  in  the  record.-~Id. 


{B)  VlolJtllons  aad  Enforeemeitt  of  Rean- 
lattons. 

«=»633(3)  (Wash.)  Rem.  Code  1915,  |  1756, 
relating  to  place  for  brining  action  in  justice 
court,  does  not  apply  to  an  action  for  a  pen- 
al^ for  a  violation  of  a  dty  ordinance  of  a 
city  of  the  third  dass,  a  penal  and  quasi  crim- 
inal action,  the  exclusive  Jurisdiction  of  which 
ia  conferreid  by  section  7071—29  on  the  police 
judge  of  the  city.-State  v.  Hadley.  177  P.  665. 

Rem.  Code  1915.  {  1S17,  providing  that  a 
continuance  for  more  than  60  daya  divests  a 
jost^ce  of  the  peace  of  jurisdiction  unless  liia 
docket  shows  consent  to  such  continuftBoe,  ap- 
plies only  to  dvU  actions,  and  not  to  u  a^ 


tion  for  a  penalty  for  a  violation  Of  a  criur 
inal  ordinaniK  of  a  dty.— Id. 

ITnder  Rem.  Code  1915,  |  46,  and  section 
7671-^,  polios  juatlcaa  in  dttee  of  the  tUrd 
and  higher  claspes  are  something  more  than 
justices  of  the  peace  and  are  not  tiound  by 
general  laws  regulating  proceedings  in  jua- 
tica  courts,  and  a  police  court  did  not  loae 
jarisdiction  of  a  canae  by  falling  to  bring  an 
action  for  penalty  for  breach  of  a  criminal 
ordinance  to  trial  within  60  daya.— Id. 

XI,  VBK  Am  BBOUIATIOll  OF  FUB- 
UOnFltAOBS,  PBOPEBTT, 
AMD  WOBKI. 

(A)  Streets  and  Otbev  Pnblle  Wars* 

<fc=a648  (Mont)  City  cannot  acquire  prescrip- 
tive right  to  easement  in  land  for  street  pur- 
poses, unless  publro  travel  has  puraued  a  defi- 
nite, fixed  conne  over  it  for  the  statutory  peri* 
od.— Barnard  Realty  Co.  v.  City  of  Butte,  177 
P.  402. 

<©=>654  (Mont.)  Evidence,  to  establish  servitude 
for  a  public  street  ovn*  land,  most  be  ciaar  and 
conrincing.— Barnard  Realty  Co.  v.  Cil?  of 
Butte,  177  P.  402. 

Evidence  held  insufficient  to  justify  condii- 
sion  that  travd  by  public  over  land  bad  pursued 
a  definite  fixed  course  for  statutory  period,  or 
that  dty  had  assumed  jnrisdictiotf  over  the  land 
for  street  purposes  for  such  period.- Id. 
«=»705(4)  (Alls.)  Violation  of  Civ.  Code  1913, 
par.  5134(1),  and  City  of  Phcnix  Ordinance  No. 
24,  forbidding  cutting  of  corner  in  turning  aa- 
toanobile  at  street  intersection,  is  negligence  per 
se.— Young  v.  Campbell,  177  P.  19. 
«=»703(4)  (Cal.)  An  automobile  acddent,  where 
one  street  meets  bot  does  not  cross  anoth- 
er, took  place  at  an  "intersecting  highway." 
as  defined  by  Gen.  I«W8  Bopp.  1917.  Act  2331^1, 
§  1,  subd.  14.— Muther  v.  Capps,  177  P.  882. 
«=s>705(10)  (Aria.)  Negllgenoe  of  plaintiff  in  ac- 
tion for  injuries  at  street  intersection  will  de- 
feat recovery,  though  defendant's  negligence 
consisted  of  violation  of  Civ.  Code  1913,  par. 
&134m.  and  City  of  Phcenix  Ordinance  No.  24, 
forbidding  cutting  of  comer  in  turning  of  auto- 
mobile at  street  lntersectl(m.—Toniig  v.  Camp- 
bell, 177  P.  19. 

A  motorcycle  driver,  who  collided  with  an  au- 
tomobile at  a  street  intersection,  was  not  con- 
tributorlly  negligent,  where  at  the  time  of  colli- 
don  he  waa  crossing  the  intersection  at  propw 
rate  of  speed,  though  he  traveled  at  an  excessive 
rate  of  speed  before  reaching  the  point  of  ap- 
proaching the  intersection.— Id. 
^706(1)  (CaLApp.)  Allegation  that  defendant 
neglected  and  omitted  to  operate  his  automo* 
bile,  80  as  to  prevent  it  from  running  into 
plaintiff  and  injuring  him,  waa  snffident  as 
against  a  demurrer. — Christie  t.  McCaQ.  177 
P.  507. 

^9706(4)  CArfz.)  In  action  for  injuries  In  street 
intersection  collision,  evidence  of  the  rate  of 
speed  at  which  plaintiff  traveled  prior  to  reach- 
ing the  intersection  was  inadmissible ;  the  only 
•vidence  ralavaut  on  aoch  iama  being  as  to  the 
rate  of  apeed  at  whldi  ha  traveled  while  cross- 
ing the  Intersection.— Young  v.  Campbell,  177 
P.  19. 

«»7IM<&)  (CalJLpp.)  In  an  acHon  by  ^  M- 
cydist  for  iviarj  in  a  C(4llaion  with  defend- 
ant's automobile,  evidence  Md  to  aoatain  a 
finding  that  defendant  was  negligentr-ChrlaUa 

V.  MrtJall.  177  P.  507. 

«s>706(5)  (GaI.App.)  In  an  action  by  a  blcy- 
cliat  for  pMvouil  Injuries  by  being  run  into  iiy 
8  motor  track,  evidence  A«M  sufltdent  to  sap- 
port  a  finding  that  the  track  belonged  to  de- 
fendant.—Ouderita  V.  Boadway  Bros.,  177  P. 
869. 

In  an  action  by  a  blcydist,  injured  by  a  truck 
coming  np  behind  him,  evidence  held  aoffidant 
to  sustain  a  finding  tliat  defendant  was  negli- 
genL— Id. 

•aB7«6t6)  (Wash.)  Where  defendant  drove  Us 
motor  truw  south  altmg  the  wrong  M»  of  tha 


Digitized  by 


Google 


177  PACIJIC  SEFUJtTEB 


10S6 


street,  -and  as  he  came  to  an  intersection  chang- 
wl  direction  toward  the  right  of  the  atreet.  and 
suddenly  swerved  to  the  left  to  turn  into  the 
cross  street  without  warning,  he  did  not  have 
the  right  of  way  so  as  to  avtrid  the  charge  of 
Dt^ligenoe,  as  a  matter  of  lav,  as  against  plain- 
tiff, who  was  trareling  north  on  a  motorcyne  on 
the  right  side  of  the  street,  and  entered  the  in- 
tersection after  he  did. — Zuccone  t.  Main  Fish 
Co.,  177  P.  814.  ^ 

«s»706(^  <Wash.)  Tlaintiff.  driving  a  motorcy- 
cle 12  miles  an  hour  along  right  aide  of  street, 
waa  not  nes^igpnt,  as  a  matter  ttf  law^  In  ran- 
nlng  into  a  trudc  coming  toward  'hiu  on  the 
wrong  side  of  the  street,  and  which  swerved 
to  the  right  and  then  suddenly  without  warning 
swerved  again  to  the  left  into  a  cross  street. — 
Zuccone  v.  Main  Firti  Co..  177  P.  314. 
«=b706(8>  (Ariz.)  In  action  for  injuries  in 
street  intersection  collision,  instructions  as  to 
the  pnwer  rate  of  speed  prior  to  approaching  in- 
tersectnn  were  misleading :  the  only  Issue  being 
the  proper  rate  of  speed  in  crossing  the  inter- 
section.—Toang  V.  Camp^U,  177  P.  10. 
«S3>706(S)  (Gal-App.)  In  action  for  death  in  au- 
tomobile accident  at  street  crossing,  evidence 
held  insufficient  to  warrant  iostroction  as  to 
negligent  rate  ol  speed,  where  diauffeur's  view 
of  road  traffic  is  ODstructed.— Mather  t.  Gappa, 
177  P.  882. 

In  action  fbr  death  in  crossing  accident  at 
intersecting  highway  as  defined  by  Oen.  Tjaws 
Snpp.  1917.  Act  2331b,  |  1,  subd.  14,  Instruc- 
tion on  aei^anee  of  driver  of  aatomobile  over 
"regular  crossing  for  pedeatriana"  held  mls- 
lead&g  in  view  ^  Uen.  Iawb  1916,  Act  2831b, 
i  22T-=Id. 

ZH.  TOBTS. 

<A)  Bxerclse  o<  Oovcrmental  aaA  Corpo- 
rate Poirerfl  in  General. 

«»740a)  (Kan.)  Under  Gen.  St.  1916,  S  3S22, 
making  cities  liable  In  damages  for  loss  from 
mob  action,  a  city  is  liable  for  damages  for  ac- 
tion of  mob  assembled  within  the  city  in  de- 
stroying nod  injuring  property  located  Just 
outside  of  the  city.— Easter  v.  City  of  El  Dora- 
do. 177  P.  538. 

*»742(4)  (Wash.)  In  action  to  recover  for 
property  destroyed  by  police  officers,  held,  that 
complaint  could  not  be  taken  to  allege  that  any 
court  of  defendant  city  had  determined  that 
plaintiffs  place  of  business  was  a  nuisance,  in 
view  of  Item.  Code  1015.  S  287,  as  to  manner  of 
pleading  determination  of  court  or  officer  of  spe- 
cial jurisdiction.— Hotel  Cecil  Co.  v.  City  of 
Seattle,  177  P.  347. 

In  an  action  to  recover  for  property  destroy- 
ed by  police  officers,  complaint  held  not  to  war- 
rant Inference  that  it  had  been  determined,  on 
account  of  any  ordinance  that  plaintiff's  place 
of  business  was  a  nuisance,  in  view  of  Bern. 
Code  1016.  S  291,  as  to  manner  of  pleading  or- 
dinance.—Id. 


(B)  Acta    M    Omlsslosis    of    OMeeni  mw 

*=»747(3)  (Wash.)  If  police  officers,  who 
wroQcfuIIy  destroyed  property  in  plaintiff's 
place  of  business  in  summary  abatement  of  nui- 
sance, acted  as  ag«ita  of  defendant  city  with  re- 
spect to  corporate  duties  and  functions  of  city, 
aa  contradistinguished  from  those  rdatlnc  to 
the  general  public,  the  city  would  be  liable. — 
Hotel  Cecil  Co.  v.  City  of  Seattle,  177  P.  »47. 

If  conndl  of  city  of  Seattle  had  not,  by  turdi- 
nancc  pursuant  to  Item.  Code  1916,  1  7S07,  and 
charter,  framed  and  adopted  pursuant  to  sec- 
tion 7404,  defined  nuisances,  or  determined  that 
plaintiflTs  place  of  business  or  property  oonsti- 
tuted  a  nuisance,  the  city  would  not  be  liable 
for  property  wrongfully  destroyed  hy  police  of- 
ficers in  summary  abatement  of  nuisance,  re* 
gardlesa  of  wbetlier  the  action  was  for  BegU- 
gence  or  treatpaas.— Id. 


Ms«  Otkor  PaMla  WaT*- 

<8=»763(1)  (Okl.)  Manidpcd  corporations  must 
use  ordinary  care  in  keeping  their  streets  and 
sidewalks  in  a  reasonably  sue  condition  for  or- 
dinary mode  of  travel.— dtr  of  Onahlng  v. 
Bowdlear,  177  P.  SGI. 

«=»7gi(2}  (Okl.)  A  dty  need  not  have  actual 
notice  of  condition  of  its  streets  with  respect 
to  liability  for  a  resulting  injury,  and  it  is  suf- 
ficient that  defective  condition  nad  existed  for 
snch  dffle  that  city  in  the  exercise  of  ordinary 
care  could  have  discovered  it. — C^y  of  Gush- 
ing V.  Bowdlear,  177  P.  561. 
«=3808(7)  (Cal.App.)  The  construction  and 
maintenance  of  a  vault  under  a  aidewalk  con- 
taining an  elevator  and  covered  by  iron  doors 
of  standard  size  forming  a  part  of  the  side- 
walk when  closed,  and  leaving  a  passageway 
of  seven  feet  when  open,  was  not  a  violation 
of  Ordinances  Noa.  346  and  716  of  the  city  of 
Sacramento,  providing  that  passageways  to 
basements  should  be  within  the  four  feet  next 
the  building  line,  but  that  merchants  or  per- 
sons having  occasion  to  receive  or  deliver 
goods  could  use  the  sidewalk  in  the  daytime. 
— Hirseh  v.  Jamea  S.  Remick  Co.,  177  P.  876. 
«s»8l6(8>  (Okl.)  The  defense  of  •  contributory 
negligence,  in  an  action  against  a  city  for  per- 
sonal injury  from  alleged  unsafe  condition  of 
street  or  sidewalk,  is  an  affirmative  defense, 
which  must  be  pleaded  and  proved. — Gtj  at 
Gushing  V.  Bowdlear,  177  P.  361. 
«»8I8(11)  (Okl.)  In  an  action  agafaut  a  city 
for  personal  injury  from  defect  In  a  street, 
evidence  that  the  city  made  repairs  after  the 
injury  was  Incompetent  to  establish  t^atntifTs 
neg^ence.— City  of  Gashing  v.  Bowdlear,  177 

4^21(17)  (CaLApp.)  A  vault  mider  a  side- 
walk, covered  by  iron  doors  of  standard  siae, 
set  in  the  pavement  in  the  customary  manner, 
and  forming  a  part  of  the  sidewalk  when  dosed, 
was  not  in  itself  a  nnlssnce,  and  its  mainte- 
nance ^d  not  constitute  negligence  per  se. — 
Hirseh  v.  James  8.  Remlek  Co.,  177  P.  876. 

In  an  action  for  death  of  one  who  fell  into  a 
vault  under  a  sidewalk  protected  by  open  iron 
doors  25  inches  high,  on  a  damp,  foggy  evening, 
when  it  was  growing  dark,  an  electrically  light- 
ed electrolier  27  feet  away  being  dimmed  one- 
thinl  by  coloring  the  burners,  whether  the  abut- 
ting owner  was  negligent  heM  for  the  jury,— Id. 

(D)   Defects   or  -  ObvtrvotlonB  tn  Sevrenit 
DrKins,  and  Wmter  ConrMS. 

«cb842  (Wash.)  Where  dty  was  negligent  in 
maintaining  inadequate'  storm  sewera,  and  mer- 
chant TU  negligent  in  permittiu  backwater 
trap  to  become  doggedt  with  result  that  stock 
of  goods  was  damaged,  the  storekeeper  could 
not  recover  from  the  dty,— F.  W.  Wotdwortfi 
Go.  V.  City  ol  Seattle,  177  P.  604. 
4»845(4)  (Wash.)  In  merebaat'a  actioD  against 
dty  for  damage  to  stock  of  goods  by  storm 
backwater,  evidence  held  to  show  that  the 
damage  was  caused  by  a  defective  backwater 
valve  under  plaiiitlirs  control,  so  that  the  dty 
was  not  liable.— F.  W.  Woolworth  Co.  v.  CSty 
of  Seata«,  177  P.  664. 


TAXATION. 

<C)  Bonds  «nd  Other  Securities,  muA  Stnlc- 
1ns  Pnnds. 

<=»006  (Idaho)  The  power  of  munidpalitiea  to 
issue  bonds  must  be  used  on  a  legislative  en- 
actment, which  must  be  construed  with  strict- 
ness against  the  grantee. — Bradbury  v.  City  of 
Idaho  I^IU,  177  P.  888. 

«=>9e7  (Okl.)  Sections  362,  866,  Rev.  Laws 
3010,  ara  mamdatory,  and  expreas  the  state's  e«- 
tahliahed  policy  aa  to  municipal  fonding  beads, 
and  were  onacted  to  guide  public  <mcers  in 
parfomanco  of  tbair  dutica  in  relation  to  tin 
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municipalities  represented  b;  tbem.— H<mnold 
T.  Board  of  Com'rs  of  Carter  Ooanty,  177  P.  71. 
^911  (Idaho)  Under  Rev.  Codes.  S  2816,  aa 
amended  by  Laws  1916,  c.  44,  autborteing  ma- 
oicipal  boada  to  acqoire  waterworks  plant  or  to 
acquire  a  llgbt  and  power  plant,  does  not  an* 
tborize  bonds  to  pay  tbe  oo«t  o(  eolarging,  re- 
pairing, and  improTmg  a  ligbt  and  power  jtlaht 
wbidi  it  owns.— BtMbnty  t.  Cttr  of  Idaho 
Falls,  177  P.  888. 


B«*  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  '^s>71&. 

NAMES. 

See  Appeal  and  IQrror,  «=9l040;  Escrows,  ^s* 
1:  Frauds,  Statute  of,  ^116;  Jury,  <^ 
63;   Partnerah^,  «s>Zl6. 

•=9(0  (Wash.)  Where  a  person  did  business 
nnder  an  assumed  name  without  filing  the  cer- 
tificate required  by  Rem.  Code  1915,  |6  8369- 
8878,  desvnatiiig  bis  true  name,  there  was 
stich  ft  substantia  compliance  with  the  statute 
as  to  prevent  a  dismissal  of  an  action  where  a 
certificate  was  filed  before  trial.— McGfllivray 
Columbia  Salmon  Co..  177  P.  660. 

Where  M.  did  business  under  the  name  of 
"Bremertoa  Iron  Works,  M.,  Proprietor,"  he 
was  not  required  to  file  a  certificate,  under 
Bern.  Code  1»15,       886&-8873,  In  order  to 


maintain  a  suit 


he  state.— Id. 


NATIONAL  ELECTRICAL  CODE. 

See  Constitutional  Law,  «£s>e4. 

NAVIGABLE  WATERS. 

See  Constitutional  Law,  «=393;  Contracts, 
4=»32S;  Ferries;  Fish,  «=»7;  Master  and 
Servant,  «=»361;  Wharves. 

X.  BIGHXa  OF  F0BIJK). 

4s>l^  (Wash.)  A  stream  which  in  its  natural 
course  had  been  used  for  floating  logs  was  "nav- 
Igablp.**  and  defendant  bad  the  right  to  use  it 
for  floating  logs  after  Its  channel  had  i>een 
Btraightenea  and  deepened  under  authority  of 
drainage  district,  where  audi  use  did  not  in- 
tprfere  with  drainage.— Drainage  Dist.  No.  8  of 
King  Counta'  v.  Macbias  Mill  Co.,  177  P.  326. 
«=»26(1)  (Wesfa.)  In  suit  by  drainage  commiS' 
sioners  to  enjoin  tbe  use  in  connection  with  de- 
fendant's logging  o^rations  of  a  navigable  riv- 
er which  was  straightened  and  deepened  under 
anthority  of  the  drainage  district,  plaintiffs 
could  not,  either  by  the  authority  vested  in  tbem 
or  by  their  com^aint,  assert  the  rights  of  ri- 
parian owners.— Drainage  XHst.  No.  3  of  King 
County  V.  Machiat  MiU  Co..  177  P.  826. 

In  suit  by  drainage  commissioners  to  enjoin 
the  use  in  connection  with  defendant's  logging 
operations  of  a  river  which  was  straightened 
and  deepened  under  anthority  of  the  drainage 
district  decree  enjoining  use  of  bed  of  channel 
and  banks  of  river  was  broader  than  justified  by 
idaintiffs*  authority  or  by  tbe  complaint— Id. 

NEGLIGENCE. 

See  Appeal  and  Error.  ^830,  900,  1066; 
Carriers;  Ferries,  «=>32,  33:  Highways, 
«=>183,  184;  Jury,  «=>37;  Landlord  and 
Tenant,  ®=3l78;  Master  and  Servant, 
80-333:  Municipal  Corporations,  9=9705, 
706,  740-845;  New  Trial.  ®=>9;  Physicians 
and  yurgeons,  *=sl8;  Pleading,  ®=»a  9.  24, 

'  860:  Ballroad^  «:»304^360;  &lea.  «3234: 

mp.-e7 


90-W;  Theaters  and  Shows,  «»6;  Trial, 
€=>234. 

I.  ACTS  OR  OBII88IOK8  OOKSTITUT- 
INO  KEOUOENCB. 
(A)  Personal  Oondnet  In  Geiicr«l, 

rWash.)  Negligence  is  the  failure  to  ob- 
serve for  the  protection  of  another  that  degree 
of  care  whica  the  drcumstances  demand.— 
Kavafian  v.  Seattle  Baseball  Club  Aaa'n,  177  P. 
776. 

(B)  DanjKeiroMe     Snbat«nces,  HacMBeir, 
and  Other  Inatrnmentalltlcs. 

^=>27  (Wash.)  Defendant,  engaged  in  sale  of 
secret  process  preparation  represented  to  ben- 
efit fruit  trees,  wu  not  liable  tor  damage  caused 
by  nae  of  preparation  pnrcbased  from  tiilrd 
person,  where  preparation  was  not  in  itself 
noxious  or  dangerous  and  defendant  had  been 
guilty  of  no  fraud  or  negiigence  in  regard  tp  its 
sale ;  there  being  no  priri^  of  contract  between 
plaintiff  and  defendant— Kramer  v.  Carboline- 
um  Wood  Preserving  Co.,  177  P.  771. 

m.  OONTBIBUTOBT  NEOUOEKOE. 
<A}  Pcraoas  Injared  In  General. 

<S=>80  (Ariz.)  Plaintiff  in  personal  injury  ac- 
tion who  was  himself  n^ligent  cannot  recover, 
though  defendant's  negligence  was  concurrent 
with  that  of  plaintiff,  and  though  plaintiff's  neg- 
ligence was  of  a  negative  character,  such  as  lack 
of  vigilance.— Toung  v.  Campbell,  177  P.  19. 

XT.  AOTIOira. 

(A)  Rivht  of  Aotlon,  Parlle«,  PrcllMdnmrr 
Proecedlnara,  and  Pleading, 

«=»llia)  (CalApp.)  While  general  negligence 
may  be  relied  upon  without  pleading  specific 
acts  of  negligence,  yet,  where  specific  acts  of 
negligence  are  rebed  upon  for  recovery,  they 
must  be  specially  pleaded.— Flmde  v.  Southern 
Pac.  Co.,  177  P.  871. 

4»lt6  (Ariz.)  In  action  for  n^ligence,  defend- 
ant admits  negligence  by  pleadingcontributory 
negUgence^Toung  v,  Campbell,  177  P.  19t 

(B)  Bvidenoe. 

$=>I2I(1)  (Arin.)  Where  defendant  in  personal 
injury  action  pleaded  contributory  negligence, 
and  admitted  that  plaintiff  waa  injured,  the 
only  burden  of  proof  remaining  with  plaintiff 
was  proof  of  amount  of  damages  suffered.— 
Young  V.  CampbelL177  P.  19. 
4=9|2I(2)  (Utah)  The  maxim  of  res  ipsa  loqui- 
tur do^  not  raise  a  preKuapti<m.  but  merely  an 
inference  of  fact,  and  does  not  shift  the  burden 
of  proof,  althongh  such  an  inference  may  be  so 
strong  as  not  only  to  justify,  but  to  compel,  a 
tinding  of  n^|ligence.~Zoccolillo  v.  Oregon 
Short  Line  R.  00^177  P.  201. 
<S=»  122(1)  (Ariz.)  Defendant  in  perscnal  injury 
action,  who  pleads  contributory  negligence,  has 
burden  of  proving  mch  negligence.--oE^onng  v, 
Campbell,  177  P.  19. 

{C)  Trial,  Jadaanent,  «nd  RcTlevr. 

«s>l36(d)  (Oal.Anp.)  Tbe  rule  is  that  negU- 
genee  is  a  question  of  fact  for  the  jury,  even 
when  there  u  no  emiflict  in  tbe  evidence,  if  dif- 
ferent conclusions  upon  the  subject  can  be 
rationally  drawn  from  tbe  eridence.— Kreitser 
V.  Soutiiem  Pacific  Co.,  177  P.  477. 
«»I86(9)  (Waah.)  Where  the  eridence  and 
the  inferences  to  be  deduced  therefrom  are 
such  that  reasonable  men  may  arrive  at  dif- 
ferent conclusiona,  the  question  of  contributo- 
ry negligence,  like  that  of  defendant's  negli- 
gence, ia  For  the  jury. — Brandt  v.  Northern  Pec 
Ry.  Co.,  177  P.  806. 

<8=»136(23)  (CaLApp.)  In  an  action  by  an  in- 
spector of  elevators.  Injured  by  the  giving 
away  of  a  railing  wuch  ha  grasped  while  at- 
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tetnptiiiK  to  pull  himself  from  the  crwrahead 
of  an  elevator  onto  a  floor,  whether  the  defend- 
ant was  neslisent  in  the  construction  of  a 
railing  which  would  give  away  when  used  in 
such  manner  hetd  for  the  jun.— VOdevr.  Shat- 
tuclc  &  Nimmo  Warehouse  do.,  17T  P.  866. 
«=»I36(26)  (Okl.)  Const,  art  23,  S  6,  is  not 
merely  declaratory  of  the  common  law,  but  re- 
quires that  tbd  defense  of  contributory  nesli- 
eenee  as  a  qnefltion  of  fact  shall  in  ul  cases 
he  left  to  the  Jury.— Dickinson  T.  Cole,  177  P. 
570. 

«=»I36(27)  (Gal.App.)  Whether  an  inspector  of 
elevators  was  ruilty  of  contributory  negligence 
in  not  seeing  that  a  railing  which  be  tootc  hold 
of  to  pull  himself  to  a  door  from  the  cross- 
head  of  an  elevator  was  defective  held  for 
jury. — FHldew  v.  Shattuck  &  Nimmo  Warehouse 
Co.,  177  P.  886. 

«s»t36(31)  (Cal.App.)  Assuming  that  an  in- 
spector of  elevators  was  negligent  in  not  look- 
ing at  a  railiuR  before  grasping  it  to  pull  him- 
self />nto  the  floor  from  crosshead  on  elevator, 
he  cannot  be  held  guUty  of  contributory  neg- 
ligence, as  a  matter  of  law,  nnless  the  evidence 
establisbee  that  he  could  have  seen  the  de- 
fective conditioD  of  the  railing  if  he  had  look- 
ed.—Flldew  V.  Shattuck  &  Niinmo  Warehonn 
Co.,  177  P.  866. 

136(31)  (Wash.)  In  action  based  on  feder- 
al Employers*  Uability  Act  (U.  3.  Comp.  St 

S 8657-8660),  employer's  liaUUty  is  for  the 
ry,  notwithstanding  that  employe's  contribu- 
tory negligence  was  gross,  and  employer's  neg- 
ligence slight:  section  3  providing  that  con- 
tributory negligence  shall  not  bar  recovery,  but 
that  daiaages  shiUl  be  proportionately  dimin- 
ished.—Gules  T.  Northers  Pac.  Ry.  Co.,  177 
P.  890. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

See  Gontenipt,  «=s»9l  S4,  66;  Evidence,  ^ 
20^  26S;  Ubel  and  SUnder,  «=»48,  61,  101, 
123. 

NEW  TRIAL 

See  Abatement  and  Revival,  ^=»76;  Appeal  and 
Error.  «»2,  270,  281,  301,  338.  346,  440, 
645.  667,  864,  077,  1006,  100»,  ll77;  Crim- 
inal Law,  «sa980-940,  1106.  1160;  Death, 

I.  VATVBE  aub  aoora  or  kbmedt. 

«B»|  (Okl.)  The  grounds  for  a  new  ti;lal  as 
enumerated  in  Rev,  Laws  1910,  {  5038,  are  ez- 
dusiTe.— -Baker  r.  Cltixens*  State  Bank  of 
Ofceen.  177  P.  668. 

4a>9  (Cal.)  In  action  for  damages  from  negli- 
gence, issue  of  damages  is  not  luone  ground  of 
a  motion  for  new  trial,  under  Code  Civ.  Proe. 
I  657,  as  a  verdict  in  such  case  must  he  re- 
garded as  a  sinrie  and  Indivisible  entity.— Don- 
natin  v.  Union  Hsrdware  &  Uetal  Co.,  177  P. 
845. 

The  court  has  discretion  to  order  new  trial 

{;enera1l7,  or  oi^  in  part,  on  limited  lesnes; 
ts  discretion  in  sneh  regard  being  properly 
invoked  by  a  motion  tot  new  trial  of  ^e  en- 
tire case.— Id. 

The  trial  court  may  properly  deny  a  limited 
new  trial,  where  it  is  of  opinion  that  substan- 
tial justice  requires  that  a  new  trial  shonld 
cover  all  issues,  and  not  be  limited  to  that  at 
damages  alone.— Id. 

XL  OKOVNB8. 

(F)  Vcrdfot  or  B^ndlMsw  CoBtmry  to  Im-ww 
or  Kvldenoe. 

€=>70  (Wyo.)  In  trespass  for  maintaining  a 
flume  over  plaintiff's  land  for  which  defendant 
claimed  to  have  a  right  of  way  by  <!onsent  of 
a  prior  owner,  new  trial  to  plalntiil  on  ground 


that  evidence  did  not  dkow  that  such  consent 
was  given  with  fall  knowledge  of  the  location 
of  the  true  line  Ifceltf  mot  error.— Allen  v.  Ltwia, 
177  P.  488. 

<B)  Rewly  DlaeoTered  BtrldeM*. 

«»ltt3a)  (Oa].App.)  A  new  trial  shonld  not 
be  granted-  on  the  ground  of  newly  discovered 
evidence,  where  it  ia  not  shown  why  the  testi- 
mony of  the  witness  could  not  have  been  pro- 
duced at  the  trial,  if  a  diligent  elEort  had  been 
made  to  procure  It-^ihideriU  v.  Boadway  Bros., 
177  P.  859. 

€=>I04(1)  (Cal.App.)  Where  nevriy  discovered 
evidence  is  simply  cumulative,  a  new  trial 
should  he  granted  only  where  such  evidence,  if 
it  had  been  presented  on  the  trial,  would  prob- 
ably have  produced  a  different  result— OnderitK 
V.  Boadway  Bros.,  177  P.  800. 

m.  mooxsBDtHon  to  vbooube 

HEW  TBZAL. 

4=>I27  (Okl.)  Any  matter  for  which  a  new  tri- 
al may  be  granted  is  waived,  if  not  embraced  In 
the  motion  tberefor.^Baker  t.  Citiaens'  State 
Bank  of  Okeen.  177  P.  668-  ■ 
«E9l55  (Wyo.)  The  provislMi  of  Laws  1917,  c. 
32,  authorizing  court  to  award  new  trial  to  an 
appellant  on  the  appeal  record  and  specificat;ioD 
ot  errors  filed,  that  review  of  record  must  be 
had  in  20  days,  may  be  waived  by  consent,  and 
the  record  retained  in  the  trial  court  until  the 
expiration  of  the  extended  time.— Alien  v.  Lew- 
is, 177  P.  433. 

«=»I63{1)  (Wyo.)  Under  Lews  1917,  e.  82,  i 
10,  authorising  court  to  award  new  trial  to  an 
appellant  on  the  appeal  record  and  spedfication 
of  errors  filed,  within  15  days  after  notice  from 
derkf  ordw  grantinx  nev  trial,  entend  after 
the  is  days,  was  properly  amended' to  riiow 
that  new  trial  was  considered  within  time^  hot 
hearing  by  consent  of  parties  was  had  after 
tbe  15  days.— AUen  v.  Lewis.  177  P.  483. 
«=s>l65  (CaLAK>>)  fne  tdal  eOorU  having  en- 
tered an  order  granting  a  new  trial  unices  luain- 
tfff  should  consent  to  a  reduction  of  the  ver- 
dict, fteld  that  tbe  court  was  vrithout  jurisdic- 
tion to  thereafter,  on  its  own  motion,  modify 
the  first  order  by  dianring  tbe  amount  of  the 
reduction,  on  the  ground  raat  the  mistake  was 
one  arising  through  inadvertence  in  incorrect- 
ly recalling  testimony,  tor  such  an  error  is  not 
an  inadvertence  or  oversight  as  usually  con- 
strued, and,  the  court  having  entered  tiis  or- 
der disposing  of  tbe  motion  tor  new  trial,  the 
matter  was  functus  officio  and  without  its  ju- 
risdiction (citing  Words  and  Phrases,  lust 
Series,  Inadvertence  3489).— Owen  v.  Oocker- 
Hnffman  Land  &  Water  Co.,  177  P.  298l 

NOTARIES. 

See  Mortgages,  «=>66. 

NOTES. 

See  Bflls  and  Motes. 

NOTICE. 

See  Abatement  and  Revival,  «=»76;  Adoption, 
^12:  Appeal  and  Error.  «s»360,  417,  41», 
667,  93S:  Attorney  and  Qient;  «»180.  18^ 
100:  Bills  and  Notes,  «»407,  626;  Carriers, 
^12.  70:  Counties,  a=>104:  Divorce, 
37;  Hawkers  and  Peddlers,  4s»4:  Insur- 
ance, 9=3l81,  666:  Judgment,  «=>il8,  161, 
8SS;  Landlord  and  Tenant,  ^117;  Limi- 
tation of  Actions,  4=»100;  Master  and  Serv- 
ant, ^373,  398,  406;  Mechanics'  Uens. 
#=>26$;  Mines  and  Minerals,  ®=s»58;  Mort- 
gages. 4=^176;  Municipal  Corporations,  ^f=» 
347,  791;  Nuisance.  i8=»29;  Pleading.  ^» 
406:  Process,  «=»10$:  Schools  and  School 
Districts,  ^39;  Shipptog,  e=s86;  Tai-. 
ation,  ^»5S7,  701,  707:  Vendor  and  Pur- 
chaser, «»228»  231.  834. 
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NOVATION. 

(Gal.^p.)  There  could  be  no  novatioii 
between  lancUonj,  teoant,  and  tenant's  as- 
signees, in  absence  of  assent  of  the  three  par- 
ti«s.-Jordaii  t.  Scott,  177  P.  504. 

NUISANCE. 

See  Appeal  and  Error,  ^s^lOOd;  Intoxicating 
liquors,  «s»2M.  260l  260;  Mnnicl^l  Cor- 
porations, «3i>74%  747,  821;  Parties,  «3>40. 

I.  PBIVATE  MUISANOES. 

(A)  NBtnre  of  Injury,  and  Llabllltr  There- 
for. 

<t=>3(5)  (Utah)  A  gas  plant  whose  odom  are 
disagreeable,  and  cause  persons  residing  near 
by  to  suffer  nausea  and  headache,  and  whicb 
depreciates  the  value  of  their  homes,  consti- 
tutes an  actionable  nuifiauce,  under  Comp.  Laws 
1907,  I  350«.— Kinsman  t.  Utah  Gas  &  Coke 
C6.,  177  P,  418. 

(O  Abntement  and  Injnnotlon. 

^25(2)  (Utah}  That  defendant,  a  gas  compa- 
ny, is  engaged  ui  supplying  gas  m  a  large  city, 
that  there  is  no  other  present  source  of  a  bui>- 
ply  of  gas,  and  that  damage  resnltfog  would  be 
much  greater  to  the  gas  company  than  to  sur- 
ronnding  inhabitants,  are  not  of  themselves  suf- 
ficient to  justify  a  court  lit  refusine  injonctive 
relief.— Kinsman  r.  Utah  Oas  A  Coke  Co.,  177 
P.  418.  ,  . 

«»29  (Utah)  Where  •  ms  plant  was  erected 
in  1906,  ana  emittad  otfeiisiTe  odors,  and  the 
riae  of  the  plant  was  douUed  in  1910,  at  great 
expense,  plnintiflB,  BtandiDg  by  and  doing  ooth- 
ing  except  file  written  protests  with  the  city 
omcials  against  die  enlargement  of  the  plants 
wera  golltr  at  ImtAm,  and  a  permanent  reitmin- 
ing  order  ahonld  not  be  granted  agaiiut  the  op' 
eration  of  the  gas  plant,  and  jpla>lntlffi»  riwald 
be  limited  to  money  damages.— Kinsman  Utdb 
Gas  &  Coke  Co.,  177  P.  418. 

The  operation  ol  a  gas  plant  is  not  a  nuisance 
per  Be,  and  persoas  livutg  in  the  vicinity  in 
which  a  gas  plant  was  erected  should  not  be 
charged  with  the  knowledge,  prior  to  the  com- 
pletion and  the  operation  of  the  same,  that  k 
would  be  ao  .operated  as  to  oanse  It  to  be  a  nui- 
sance.— Id. 

4=935  (Utah)  Wh^  SO  aersens  bring  action  to 
restrain  as  a  nirisanM-tlie  operation  of  a  gas 
plant  and  for  general  relief  each  baring  a'.sepa^ 
rate  and  individual  claim  or  right  of  action  for 
damages  growing,  out  of  the  same  trespass  on 
the  part  of  the  defendant  company,  the  only 
separate  issue  being  the  amount  of  compeoaa- 
tion  due  each  plaintiiF.  the  court  should,  on 
denying  equitable  relief,  allow  the  plalntifta  to 
amend,  and  determine  the  amount  to  which  each 
plaintiff  is  entitled,  witliout  xequirlns  them  to 
bring  separate  actions.— Kinsman  T.  Utah  Gas 
&  Coke  Co.»  177  P.  418. 

n.  FUBLIO  XUISAHOSS. 

(A)  Mature  of  lainrr*  and  Llabllitr  Tbere- 
for. 

«»60  (Cal.App.)  Bed  Light  Abatement  Act,  8 
&  prescribing  peiu^ty  Cor  violation  of  the  terms 
of  any  order  or  injunction  made  under  such 
act,  is  not  unconstitutional,  as  the  Legislature 
has  power  to  pretcribe  any  reasMiaUe  penalty 
for  contempt.— Ex  parte  ijelowsky,  177  P.  301. 

Red  Light  Abatement  Act,  i  6,  prescribing 
penalty  for  Titration  of  an  Injunction  order  un- 
der nucfa  act,  la  not  In  coaSict  with  Code  (Xr. 
Proc.  H  1200. 1218,  relating  td  contempt.— Id. 

'  (C>  Abatement  and  Injanctlon. 

«=>84  fCal.App,)  The  Bed  Ugbt  Abatement 
Act,  }  7,  is  not  mandatory,  and  a  decree  of  in- 
Jonction  need  not  contain  a  direction  that  the 
personal  j^raaertj  should  be  sold  or  that  the 
bnildiag  or  place  where  the  nuisance  wag  main- 


tained should  be  closed  to  all  use  and  for  anjr 

Surpose  for  the  period  of  one  year. — Ex  parte 
elowBky.  177  P.  301. 

In  a  contempt  proceeding  under  the  Bed  Light 
Abatement  Act  affidavits  held  to  suffiaently 
charge  facts  c<mBtituting  a  vicdation  of  an  in- 
junctive order  under  such  act— Id. 

If  affidavits  disclose  circumstances  from  which 
the  conclusion  must  inevitably  follow  that  acts 
constituting  a  nuisance  enjoined  by  a  decree  in 
a  proceeding  under  the  Red  Light  Abatement 
Act  are  carried  on  In  defiance  of  the  mandates 
of  such  decree^  they  are  sufficient  to  invest  the 
court  with  jurisdiction  of  a  contempt  proeeed- 
ing.-Id. 

^S6  (Cal.App.)  Red  Light  Abatement  Act.  | 
0,  prescribing  penalty,  as  for  ctmtempt  of  coart 
for  violation  of  injunction  or  order  provided 
for  in  the  act,  relates  to  any  injunction  or  or- 
der issued  or  made  under  such  act,  including 
the  prdiminary  as  well  as  the  petioanent  in- 
junction.—Ex  parte  Selowsky,  177  P.  SOL 

NURSL 

See  Ehidenee.  «=s>&8S,  508. 

OBSTRUCTING  JUSTICE. 

See  Contempt,  <8=>a  5S. 

<^5  (OkI.Cr.App.)  To  sustain  a  prosecution, 
under  Rev.  Laws  1010,  |  2258,  for  suppression 
of  evidence  in  the  nature  of  a  written  instru- 
ment, sucli  inatrtiment  must  be  an  instrum.ent 
which  can  be  legally  used  as  evidence,  aa  al- 
leged in  information.— Underbill  v.  State,  177 
P.  920. 

^»I6  (Okl.Cr.App.)  Evidence  in  a  prosecution 
under  Rev.  Laws  1910,  S  225S,  for  suppreasion 
of  evidence  in  the  nature  of  a  written  instru- 
ment, held  insufficient  to  support  a  convictioiv 
-Underhill  t.  State.  17T  P.  929. 

OFF(^RS. 

See  Adoption,  «=»17;  Arrest,  4b»68;  Comb- 
ties.  «S=»23,  54,  70,74,  75,104,  200,  204,  216; 
Criminal  Law,  ^=>4^iO;  Banks  and  Banking, 
47,  6334,  116;  Constitutional  Law. 
<&=»80,  290;  ESeetions,  «»275;  Embezzle- 
ment, «=>21:  Homicide,  <g=»2(>,  07;  .  Jus- 
tices of  the  Peace;  .  Liha.  and  aiander, 
48,  101;  Limitation  of  Aotions,  ^34;  Mu- 
nicipal Corporations,  ^100,  140.  444:  Man- 
damus, «=>77:  Quo  Warranto.  «=9l4;  Re- 
ceivers;  ShenfFs  and  Constables;  Statutes. 

m.  BXQBTB.  POWBRSk  DUTIBS^  AX9 
ilABILI'TIES. 

«=399  (Aria.)  In  Const,  art  22,  S  17,  providing 
that  all  Btate  and  county  officers,  justices  of  the 
peace,  and  constables  shall  be  paid  fixed  and 
definite  salaries,  the  words  "fixed"  and  "defi- 
nite" are  not  synnnyisous,  but  "fixed"  means 
established  or  settled,  to  remain  for  a  time,  and 
"definite"  means  one  defined  or  determined  in 
amount.— Board  of  Sup'rs  of  Xavapai  County  v. 
Stephens,  177  P.  261. 

In  view  of  Const  art.  22,  |  17,  requiring 
state  and  county  officers  to  be  paid  fixed  and 
definite  salaries,  the  intention  is  to  enforce  a 
uniform  system  of  compensating  public  officers 
by  paying  them  for  fixed  and  definite  periods 
of  .servloe,  during  which  tba  salariea  ahall  be 
definite  In  amount—Id. 

«=}|00(1)  (Ariz.)  Notwithstanding  Const,  art. 
4,  I  17,  prohibiting  change  of  salary  of  officer 
during  Ms  term,  and  article  22,  S  17,  requiring 
state  and  couaty  officers  to  be  paid  fixed  and 
definite  salaries,  the  provisions  of  Laws  1917, 
c.  61,  adjusting  and  Increasing  salaries  of  cer- 
tain county  officers,  became  effective  during  the 
terms  of  the  incumbents  current  at  the  time  of 
the  enactment  of  such  statute,  since  uadefr 
Const,  art.  12.  }  4,  and  article  22,  |  2,  the  ter- 
ritorial compensation  was  continuM  only  ontB 
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changed  hy  law.— Boaid  of  Siu»*n  ol  Yavapai 

County  V.  Stephena,  177  P.  261. 
€=>I00(1)  (Ariz.)  Salnry  of  plaintiff  aa  clerk 
of  superior  court  of  defendant  county  fixed  by 
order  of  board  of  supornflora  in  Feb.  19,  1912, 
was  changed  by  Taws  19^^t  c.  61.-- Graham 
County  V.  Smith.  177  P.  271. 
«=s>IOO(2)  (Arit.)  Provisions  for  salaries  of 
certain  coas^  officers  under  territorial  laws,  be- 
ing continued  under  Convt.  art.  12,  S  3,  subject 
to  change  by  law,  and.  under  article  22,  S  2, 
coutiQued  in  force  until  expiring  by  their  own 
limitation,  or  altered  or  repealed,  were  not  en- 
acted pursuant  to  the  Constitution,  nor  subject 
to  restrictions  therein,  prohibiting  their  altera- 
tion, and  could  be  repealed  or  altered  by  the 
Legislature.— Board  of  Sup'rs  of  Tftvapal  Coun- 
ty v.  Stephens,  177  P.  2fil. 
«=>IOI  (Aru:.)  That  both  plaintiff  sheriff  and 
defendant  county  acted  under  the  Salary  Law 
of  1912  (Civ.  Code  1913,  pars.  3226-3241),  and 
that  plaintiff  accepted  salary  provided  by  said 
law,  subsequently  declared  unconstitutional,  did 
not  estop  plaintiff  from  claiming  the  salary 
fixed  by  defendant's  board  of  Buperrisors;  that 
being  the  legal  salarr.— Santa  Cn»  County  v. 
McJCnight,  177  P.  256. 

Granting  that  official  salaries  must  be  audited 
and  allowed  under  the  provisions  of  Civ.  Code 
1913,  pars.  2419-2440.  stiU,  under  direct  pro- 
vision of  paragraph  2439,  a  claimant,  dissatis- 
fied with  the  amount  allowed  him,  may  accept 
the  amount  allowed,  and  sae  for  the  balance. 
-Id. 

^=»I03  (Okl.)  Public  officers  have  only  such 
authoritr  as  is  conferred  upon  them  by  law. — 
National  Sure^  Co,  t.  Sand  Sniavs  State 
Bank,  177  P.  674. 

4=s>t07  (Okl.)  The  authority  conferred  upon 
public  officers  by  law  must  be  exercised  in  (Jje 
manner  prescribed  by  law.— National  Suretr 
Co.  T.  Sand  Springs  State  Bank,  177  P.  674. 

OIL. 

See  Mines  ond  Minerals,  ^»47.  06^  08^  T7, 
78,  88i  Shipping,  ^76,  80.     ^  ^ 

OYSTERS. 

See  Fish,  ^b7. 

PARDON. 

See  CrlmlnBl  Law,  «=»1131. 

PARENT  AND  CHILD. 

8«e  Adoption;  Deeds,  ^17,  212;  Descent 
and  Distribution,  ^9S;  Divorce,  ^231, 
252,  308,  310:  Evidence.  «=»386;  Praud, 
4ss9ll:  Fraudulent  Conveyances,  9=3107, 
278:  Guardian  and  Ward;  Infants;  TruaU, 

PARTIES. 

See  Process,  4s>8. 

For  parties  on  appeal  and  review  of  runngs  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

I.  pxiAhttiffs. 

(A)  Pevsou  Wlio  aiar  w  aswrt 

«336(2)  (Cal.App.)  Although  adjustment  oiiid 
payment  of  compensation  operated,  in  view  of 

Workmen's  Compensation  Act,  fi  31.  to  transfer 
legal  title  to  employe's  claim  for  damages 
against  defendant,  alleged  to  have  caused  the 
injury  to  the  employer,  or  his  surety,  the  em- 
ploy4  stiU  retained  an  equitable  interest,  and 
was  a  real  party  in  interest,  in  view  of  Code 
Civ.  Proc.  S  378;  section  369  beiug  permis- 
sive only.—Baseot  v.  United  Bailroads  of  San 
Frandscfh  177  P.  884. 


m.  MSW  PA^ggTAJTO  OKAHOB  OF 

<^40  (Utah)  In  an  action  by  pr(^>erty  owners 
to  restrain  a  gas  company  from  maintaining  a 
nuisance,  wfaoe  injunction  was  denied,  any  oth- 
er party  similarly  situated  as  the  plaintiffs 
should  "be  allowed  to  intervene,  the  actum  being 
reduced  to  one  fttr  damaces^HClnnnaa  t.  Utah 
Gas  ft  Coke  Co,.  l77pr£L& 

V.  DEFEOTa,  OBJEOnom.  AXD 
ABtEMDMENT. 
«=>84(1>  (pal.)  In  claim  and  d^rerjr  for  cor- 
porate stock,  which  had  been  sold  by  interven- 
er. It  was  not  error,  in  the  absence  of  a  re- 
quest to  fail  to  bring  in  the  holders  of  notes 
for  the  purchase  money,  although  such  parties 
could  have  been  properly  joined.— Luts  r.  Mer- 
chants' Na^  Bank  of  San  Diego.  177  P.  158. 

PARTITION. 

See  Oontraeti,  «S906;  b^ana,  ^15. 

PARTNERSHIP. 

See  Deeda,  ^17;  Evidence.  «»271.  357; 
Loga  and  Logging,  4=s>3S;  Master  and  Serv- 
ant, «=>861. 

XT.  BIOBTS  AND  T.TABTT.iTIES  AS  TO 
THUU>  PEKttOMS. 

(D>  Aotlou  by  or  Avwlnat  Flrma  or  Part- 
Ber«. 

^218(1)  (Wash.)  Complaint,  slleging  that 
plaintiffs  "have  heretofore  filed  with  the  county 
derk  of  King  county  their  business  certifi- 
cate showing  their  ownership  of  such  busi- 
ness," held  sufficiput  allegation  of  com^aDC" 
with  Rem.  Code  1915,  «  8369-8878.  to  abow 
that  tdaintiffB  are  entiued  to  bring  action.— 
Peterson  v.  Morris,  177  P.  320. 
«=»2I6(1)  (Wash.)  Under  Rem.  Code  1916.  |S 
8360-8373.  providrag  that  partnership  under 
assumed  name  shall  not  be  entitled  to  bring  ac- 
tion without  alleging  and  proving  the  filing  of 
certificate  of  BOne,  a  partnership  foiling  to 
prove  SDfh  filing  Jteld  not  entitled  to  maintain 
action,  defendants  having  denied  such  fiUog  by 
general  denial-^Petoram  t.  Mondsb  177  P.  320. 

PATENTS. 

See  Appeal  and  Error,  «=»480. 

PAYMENT. 

See  Contracts,  «=>126;  Corporations,  «=>30, 
71,  176, 189.  448;  Counties,  «»1M;  Frauds. 
Statute  of,  «=>108;  Insurance.  «=>181: 
Limitation  of  Actions,  €=>48:  Master  and 
Servant,  9=3>80;  Mines  and  Minerals,  4sb58, 
78;  Parties,  «=a6;  Taxation,  «=:»5i6.  B8T; 
Vendor  and  Purchaser,  «=>19l,  334. 

IV.  VLEADTtlQ,  EVXDEirOE,  TBIA^ 
AND  BEVIEW. 

^999  (Okl.)  Payment  is  a  matter  of  defenae 
and  must  be  pleaded  and  proved  hr  Um  who 
claims  it— Ince  Nursery  Co.  v.  Sams,  17T  P. 
870. 

PEACEFUL  PERSUASION. 

See  Injunction,  ^101. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 


PENALTIES. 

See  Constitutional  Law.  ^=»52: 
Tenant,  4=3291 ;  Municipal 
«sB633i  Nuisance,  «»flO. 


Landlord  and 
CoTporationa* 
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PERiURY. 

See  Crimiinl  Law,  «»39a  769;  Judgnent.  «=> 
448. 

I.  OFFENKES  AHP  BUPOVUBIUTT 
THEREFOR. 

«=s>l2  (OU.Cr.App.)  To  constttnte  perjury, 
the  statement  made  must  not  only  be  false,  bat 
the  partr  making;  it  mnst  know  It  to  be  ao.— 
Matbee  t.  8Ut«.  177  P.  120. 

Perjury  conaista  in  swearing  wOUllUy  and 
corruptly  contrary  to  the  belief  of  the  witneaa, 
and  not  in  awearlng  raahly  and  Inconsiderately 
according  to  hit  beuef^Id. 

n.  FRosEormoH  jun>  pmnsHMEirT. 

«»2S(B)  (Wash.)  In  view  of  Rem.  Code  191S, 
S  2065,  sobd.  6,  and  Motion  206ft.  sabd.  4. 
statute  of  Jeofails.  informatiOD  for  perjury  held 
Buffident  in  its  cnarge  of  materiality  of  per- 
jurious testimony.— State  v.  Vane,  177  P.  T^. 
9=333(1)  (Wash.)  In  prosecntlon  for  perjury, 
committed  on  trial  for  horse  theft,  evidence 
held  sufficient  to  snstafai  eonrietion.— State  t. 
Vane.  177  P.  728. 

^37(4)  (Wash.)  In  prosecation  for  perjury, 
where  defendant  admitted  giving  of  testimony 
slleged  to  have  been  false,  excusing  himself 
on  ground  of  mistake,  instruction  on  corro- 
boration was  properly  refused.— State  t.  Vane, 
177  P.  728, 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  «s=>1056. 1061;  Criminal 
Law.  «si4SS,  Oe»,  836;  Brldence,  «S9688, 
564:  iUaiter  and  Servant,  «»889,  S9B, 
^^411%;  Trial,  «»2M,  260;  Wltneases, 

«=9||(2)  (Colo.)  The  state  board  of  medical 
examiners  had  jurisdiction  of  the  question  of 
the  revocation  of  a  phyeldan's  license  and  of 
the  person  of  the  physician)  and  cleariy  did  not 
exceed  its  jurisdiction,  or  abuse  its  discretion 
in  revoking  his  license  upon  satisfactory  proof 
of  his  having  committed  an  abortion.— State 
Board  of  Medical  Kxaraioers  v.  MoUe,  177  P. 
141. 

«»ll(3)  (Colo.)  Where  the  state  board  of 
medical  examiners  did  not  exceed  its  jurisdic- 
tion or  abuse  its  discretion  in  revoking  Ucense 
uf  a  physician  charged  with  abortion,  the  in- 
quiry on  certiorari  cannot  be  extended  to  a  re- 
view upon  the  merits  (Mills*  Ann.  Code,  |  297), 
by  holding  that  the  board  was  bound  to  accept 
his  acquittal  of  the  same  charge  in  the  crim- 
innl  court.— State  Board  of  Memcal  Examiners 
V.  Noble,  177  P.  141. 

€=>I8(S)  (Cal.App.)  In  an  action  by  a  mar- 
ried woman  against  a  physician  for  damages 
from  negligence  In  performing  operation,  evi- 
dence held  sufficient  to  sustain  the  verdict 
against  defendant— Johns  v.  Pond,  177  P.  293. 
4=3|8(9)  (Wash.)  In  an  action  against  a  den- 
tist for  damages,  where  there  is  any  evidence 
tending  to  show  the  defendant's  negligence  in 
constnicting  bridaework,  the  question  is  one 
of  fact  for  the  Jury.— Reeves  v.  Wilson,  177 
r.  82n. 

^3>I8(10)  (Wasb.)  In  an  action  against  a  den- 
tist for  damages  from  negligent  performance 
of  dental  work, '  an  instruction  that  plaintiff 
could  not  recover  for  anything  except  the  dam- 
age suffered  because  ot  defendant's  careless- 
ness and  negligence  hrld  to  expressly  exclude 
from  the  consideration  of  the  jury  any  damage 
plaintiff  may  have  suffered  because  of  blood 

Soisoning  arisiDg  from  an  independent  cause. — 
[eeves  v.  Wilson,  177  P.  825. 
4=s>l8(ll)  (Wash.)  In  an  action  against  a  den- 
tist for  negligence  in  the  construcaou  of  dental 
work  guaranteed  to  be  satisfactory  the  measure 
of  damages  is  the  actual  compensation  for  loss, 
pain,  ana  suffering  zaanlting  from  negllgsnt  pas 
lormance  of  the  work.  Instead  ot  mere  recovny 


of  the  ezpsnae  of  ncilacbir  tbe  woA^Beem 

V.  Wilson,  177  P.  SOk 

«=»24(4)  (CaLApp.)  In  a  physician's  action 
for  services  rendered  In  reducing  a  fracture, 
the  question  of  value  of  the  services  held, 
under  the  evidence,  for  the  Jory.— BlacGoy  t. 
Gage.  177  P.  296. 

PICKETIN& 

See  Injunction,  «=>101. 

PLAY. 

See  ICaater  and  Servant,  ^sSTS, 

PLEADING. 

See  Prohibition,  «b»5. 

For  pleadiugs  In  particular  actions  or  proceed- 
ings, see  also  tbe  varioub  specific  tomes. 

For  review  of  ruUngi  relating  to  pleadings,  see 
Appesl  and  Error. 

X.  rOBM  AMD  ALLEOATIONB  IH 
OEEERAL. 

«s>8(l)  fWaab.)  The  conclusion  of  tbe  plead- 
er, with  which  jury  may  entirely  disafree,  adds 
nothing  to  the  complaint— Hart  v.  Kuig  Coun- 
ty, 177  P.  344. 

«s>8(ll)  (CaljLpp.)  An  allegation  that  when 
the  holder  tranalerced  bonds  warranting  their 
valne,  he  did  not  transfer  his  right  to  recover 
against  the  tnuoidpal  district  isautng  tbem,  al- 
leges a  conclusion  of  law.— Hooker  v.  Bast  Riv- 
erside Irr.  Dist,  177  P.  184. 
•s»80iri  (Okl.)  In   action  against   city  for 

f ersbnu  '  injury,  from  alleged  unsafe  condi- 
ion  of  Ptre"t  or  sidewalk,  a  general  allega- 
tion "Unit  thv  plaintiff's  negligence  caused  the 
iuiiirv"  wiis  il  mere  conclusion,  and  not  a  suf- 
ii<jii;ut  allcgatioa  of  contributory  negligence. 
—City  of  Gushing  v.  Bowdlear,  177  P.  561. 
^=>9  (Okl.)  Where  the  aUegattons  of  a  peti- 
tion clearly  show  that  the  plaintiffs  have  no 
adequate  remedy  at  law,  it  is  unnecessary  to 
so  a11ege,-Clark  v.  Fraiier.  177  P.  589. 
«=>9  (wash.)  In  negligence  action,  failure  to 
OSS  tbe  term  "negngent,"  or  to  allege  that 
lAace  «C  Injury  was  dangerons,  did  not  affect 
•nSeiency  of  eom^aint,  where  breach  of  legal 
duty  was  alleged,  Inasmuch  as  the  use  of  aucb 
terms  would  oave  added  nothing  to  tbe  le^ 
sufficiency  of  the  complaint.— Hart  v.  King 
County,  177  P.  344. 

^>2I  (Mont)  While  it  is  permissible  for 
plaintiffs'  complaint  to  present  <daims  to  irri- 
gation ditches  upon  the  ground  of  plaintiffs* 
ownership  by  construction  upon  uueurveyed 
government  land,  and  also  adverse  possession 
to  meet  tbe  exigencies  of  the  evidence,  such 
:  theories  are  incompatible,  and  both  cannot  pre- 
vail.—Lowry  v.  Carrier.  177  P.  756. 
«=>24  (Caf.App.)  An  allegation  that,  when  the 
holder  transferred  bonds  warranting  their  value, 
he  did  not  transfer  his  right  to  recover  against 
the  municipal  district  issuing  them,  alleges  a' 
conclusion  of  law,  negatived  by  the  rule  that 
the  right  of  action  passes  to  an  asrigupe  as 
an  Incident  of  ownership.—Hooker  v.  East  Rtv- 
erride  Irr.  Dist.  177  P.  184. 
^s>24  (Wash.)  Complaint  in  negligence  ac- 
tion, holding  defendant  to  a  greater  degree  of 
care  than  warranted  by  law,  is  not  demurra- 
ble, being  mere  overstatement  of  Isw.— Hart  v. 
King  Count?.  177  P.  344. 

«»34(1)  (Utah)  Tbe  court  on  appeal  must 
construe  the  allegations  ot  a  pleading  liberally. 
—Wright  T.  Intermomitain  Motorcar  Co..  177 
P. 

«=>34(8)  (Wash.)  Complaints  will  be  liberally 
construed  as  against  a  general  demurrer.— Hart 
V.  King  County,  177  P.  344. 
«=»34(3>  (Wash.)  Much  favor  is  extended  to 
the  allegations  of  a  comi^aint  tested  by  general 
demurrer.- Hotel  Cecil  Co.  v.  City  of  SeatUe, 
177  P.  347. 
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n.  DECnUlRATIOK.  OOMPLAINT,  PB- 
TITIOM.  OB  BTATEHENT. 

^64(2)  (Ariz.)  Serrant's  complaint  setting 
forth  tacts  showing  cause  of  actfon  under  Em- 
ployerB'  Liability  Law,  and  also  facts  showing 
negligence,  is  open  to  attack  as  duplidtous. — 
Arizona  Copper  Co.  v.  Burciaga,  177  P.  20. 

m.  PIXA  OB  ANSWER.  CBO8ft-0OM- 

vuaxrr,  and  atfzdavxt 

OF  DEFENSE. 
(A)  De(en«M  Im  QeMentl. 

^»76  (Ner.)  It  Is  not  the  ofllce  of  an  answer 
to  raise  an  iaane  of  law,  where  eueh  lane  ihould 

be  determined  on  demturer.— Dixon  v.  Pruett, 
177  P.  11. 

4^78  (Ner.)  If  the  illegality  of  a  contract 
sned  on  appears  on  the  face  of  the  complaint 
counting  on  it.  its  illegality  is  left  a  live  ques- 
tion, to  be  dealt  with  by  the  trial  court  with* 
out  a  formal  plea  showing  its  illegality.— Dizon 
v.  Pruett.  177  P.  11. 

^=»81  (Okl.)  In  action  for  poaaession  of  a 
note  or  for  its  value  in  the  alternative,  an 
answer,  pleading  that  sioce  commencement  of 
Buit  the  note  had  been  delivered  by  defendant 
and  accepted  by  plaintilf,  set  up  a  valid  de- 
(eose,  and  a  demurrer  thereto  was  properly 
overmled.— Ham  t.  Securt^  Nat,  Bank  m 
Oklahoma  City.  177  P.  698. 

(O)  T»T«ra«a  or  Denlala  and  AdmlMloma. 

«5>t27(2)  (Okl.)  Although  Rev.  lawa  1910,  I 
4745,  allowB  answer  to  set  forth  aH  grounds  of 
defenso,  yt't,  wliiTo  iinswor  si-ts  up  repugnant 
or  incoQEistent  defenses,  a  doiiial  of  a  fact  al~ 
leged  in  complaint  in  one  part  of  answer  is 
modified  by  an  admission  tnereof  in  another 
put  of  answer,  And  auch  admlMiop  wfll  he  tak- 
en as  tftie.-^mral  v.  mAi^agt,  vn  P.  79. 

(D)  Hatter  Im  A-roldanee. 

«=3l32  (Nev.)  Under  Practice  Act.  §  104.  the 
sufficiency  of  a  defense  is  tested  by  whether 
the  new  matter  conntituteg  a  defease,  taking 
the  complaint  as  true.— Dixon  v.  Pruett,  177  P. 
11. 

Under  Practice  Act,  |  104,  "new  mattw"  con- 
stituting a  defense  means  some  &cti  whiA 
plaintiff  is  not  bound  to  prove,  and  goes  In 
avoidance  or  dischai^e.~Id. 

Under  Practice  Act,  |  104,  a  defendant  daln- 
hig  affirmative  relief  muat  plead  as  fully  as 
plaintifT.— Id. 

W=»I36  (Nev.)  In  action  against  administrator 
to  charge  certain  assets  of  estate  with  a  claim 
for  legal  lervicea  rendered .  deceased,  affirma- 
tive  defenses  pleaded  by  defendant  held  demur- 
rable, in  that  they  amounted  to  nothing  more 
than  special  denials  of  facts  incumbent  upon 
plaintiff  to  prove.— Dixon  v.  Pruett.  177  P.  11. 

V.  DEirUBBEB  OB  EXCEPTION. 

^193(4)  (Nev.)  Defense  of  laches  may  he 
raised  ov  demurrer*  where  it  am)ears  on  the 
face  of  the  complaint.— Dixon  v.  Pruett,  177  P. 
11. 

4tE»l93(0)  (Mont.)  Where  several  causes  of 
action  are  not  separately  stated  and  numbered, 
as  required  by  Rev.  Codes.  }  6538.  the  remedy 
la  not  by  demurrer  nnder  section  6534.  but  by 
motion.— Roberts  v.  Sinnott,  177  P.  252. 
4s»209(2)  (Idaho)  Where  a  complainant  states 
a  cause  of  action  that  will  put  the  defendant  on 
his  defense,  it  is  not  subject  to  general  demur- 
rer.—Steinour  \-.  Oakley  SUte  Bank,  177  P.  843. 
®s>2l4(l)  (Ariz.)  On  demurrer  the  allegations 
of  the  complaint  must  be  taken  as  true. — ^Jarvis 
V.  Ghanslor  &  Lyon  Co.,  177  P.  27. 
^3»2I4(1)  (Cal.App.t  In  rulings  on  demurrer 
to  complaint,  allegations  of  complaint  will  be 
taken  as  true. — Huffaker  v.  Gray,  177  P.  183. 
^a2l4(l)  (Wash.)  Demurrer  to  c«»mplaint 
admita  facts  stated  therein.— Ortman  v.  Sit- 
titaa  County,  177  P.  721. 


«=>2I4(4)  (Utah)  A  general  demurrer  admits 
not  only  truth  of  every  fact  alleged,  but  of  all 
legiMmate  inferences  dedndMe  ttenfrom.— 
Wright  V.  Intermountaln  Motorcar  Co.,  177  P. 

237. 

«3»2I4(6)  (Ga].App.)  Adml88i<m  by  demurrer 
ia  for  purpose  of  testing  question  of  law,  and 
is  binding  only  in  bo  far  as  a  ruling  upon  the 
demurrer  ts  concerned,— Crescent  Ci^  Co.  T. 
Lake  County  Inv.  Co.,  177  P.  167. 

VI.  ASCENDED  AND  SUPPLEMENT AI. 
PLEADINOS  AND  BEPLEADEB. 

<&=»239(8)  (Wash.)  Where  plaintiff  requested 
permission  to  amend  complaint  bo  as  to  make 
certain  evidence  admissible,  it  was  within 
court's  diacretion,  upjn  defendant'a  daim  of 
surprise,  to  make  amendment  conditioned  upon 
continuance  of  cause  at  plaintiffs  rxpcnae. — uiel 
T.  Union  Fuel  ft  Ice  Co.,  177  P.  813. 

VII.  8IONATUBE  AND  VERIFIOATIOM. 

«:=>290(3)  (Okl.)  Under  Rev.  Laws  1910,  i 
4759,  allegation  of  agency  stands  admitted  un- 
less denied  by  verified  answer.— Ince  Nursery 
Co.  V.  Sams,  17T  P.  370. 

<*=»29r(2)  (OkL)  Under  Rev.  Laws  1910,  | 
4759,  the  alleganonB  of  a  petition  in  action  up- 
on agent's  contract  as  to  the  execution  and  de- 

iivory  of  agent's  bond  stnod  ti'lmitti'i!,  where 
drfondimt'a  answer  did  not  'l'.'ii.v  tli'Mu  under 
ontli.  Tiico  Niirserv  Co.  r.  Pntns.  ITT  I*.  370. 
^29lr2)  (IIUI.)  t"n.l.T  Uov.  Lnws  1910.  | 
47r>'.»,  ,'illci:.'itiuiis  fis  to  tlie  excoiiti'ni  of  writ- 
ten iustniniciitH  ami  indorsements  thereon  are 
taken  IIS  true,  unloss  tho  drnial  is  verified 
by  nffidfivit.— .T.  I.  Tnne  Tlireptiiiis  Mach.  Co., 
V.  lt.'riiiii\  177  P.  MS. 

^=5294  (t'fll.A[ip.)  'I'lio  nllf RiitionB  of  verified 
conijilnint  were  admitted  by  failure  to  deny 
them  in  answer,  a  general  denial  behlf-iaBDm- 
cit'ut  to  put  them  in  issfie.- Hiron»'r»  Qarc, 
177  P.  291.  '  '  ■  ,  ,  J,-  ■ 

XI.  MOTIONS. 

«s>3e4(2)  (Ariz.)  Servant's  complaint  aetUng 
forth  facts  showing  cause  of  action  ander  Em- 
ployers' Liability  Law,  and  also  facts  shovring 
neuigence,  is  open  to  attack  by  motion  to 
strike  that  portion  relating  to  negligence.— Ari- 
zona Copper  Co.  v.  Burciaga,  177  P.  29. 
^=>368  (Mont.)  Where  aereral  causes  of  action 
are  not  separately  stated  and  numbered,  as  re- 
quired by  Rev.  Codes,  {  6RrtS.  the  remedy  ta 
not  by  demurrer  under  section  6584.  but  by  mo- 
tion.—Roberts  v.  Sinnott.  177  P.  252. 
<E=»3e9(2)  (Wash.)  A  complaint  to  establish 
and  restrain  obstruction  of  an  alleged  private 
way,  by  prescription,  though  alleging  that  the 
way  was  the  only  practical  war  of  travel  by 
veMcles,  or  otherwise,  from  plamtiiTs  land  to 
the  post  office,  etc.,  ReW  not  inconsistent,  and 
whether  or  not  there  were  two  causes  of  action, 
one  asserting  a  prescriptive  way  and  the  other 
a  way  of  necessity,  plaintiff  need  not  elect;  he 
«ot  relyfng  on  the  way  of  necessity. — Heodrick- 
son  V.  Sund,  177  P.  808. 

iS=>369(.'J)  (Ariz.^  Servant's  complaint  setting 
forth  facts  showing  cause  of  action  under  Em- 
ployers' Liability  Law,  and  also  facts  showing 
negligence,  is  open  to  attack  by  motion  to 
strike  that  portion  relating  to  negligence,  or 
to  attack  as  dupHcitoua,  or  to  motion  to  require 
election.— Arisooa  Copper  Co*  v.  Rorciaga,  177 
P.  29. 

XH.  ISSXTES,  PROOF  AND  VARIANCE. 

«=9382(1)  (OrJ  Under  the  general  isane,  evi- 
dence may  be  given  ot  anything  that  would  aiia- 
ply  disprove  tne  allegation  controverted. — Wis- 
dom V.  Arnold,  177  P.  958. 

Xm.  DEFEOTSv  AND  OBJECTIONS. 
WAIVER,  AND  AIDER  BY  VER- 
DICT OB  JUDQMENT, 

•s»406(7)  (Wash.)  In  aetton  against  counb', 
operating  ferryboat,  for  injuries  from  defect  m 
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roadway  approadi,  complaint,  aUesing  notice  of 
defect  to  county  "long  before  November  30, 
1017,"  where  accident  took  place  November  80, 
1016.  aa  abowD  bT  the  pleading  was  not  inaaf- 
ficient  pleading  of  notice,  where  no  motion  waa 
made  to  make  deflnlta^Hart  T.  King  Oonty, 
177  P.  344. 

PLEDGES. 

See  FleadisK,  «ex>61. 

POUCE  POWER. 

See  Manidpal  Corporations,  <8=> 592-638. 

POST  OFFICE, 

See  Contract*,  «=»131;  Proceaa,  «saloe. 

PRACTICE, 

For  practice  tn  particular  action*  and  proceed- 
iogB,  see  the  varloui  specific  topics. 

PREAMBLE. 

See  Municipal  Oorporationa,  4»120. 

PREFERRED  RIGHTS. 

See  Corporations,  ^80;  Fraud,  «s»8(k 

PRESCRIPTION. 

See  AdTsrae  Posaesiion;  Umltntlon  of  Ae- 

tiona. 

PRIMARY  ELECTIONS. 

See  Elections,  ^136;  Statutes,  «=>184. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  C^^W'Aj;  Aitovnfy  nad 
Client;  Krokcra;  Cori>orationa,  <S=»4:'.2.  <H2, 
668;  CiiininaJl  Law.  <E=>108,  109:  Kiolica- 
zlement.  <3=»21;  Evidence,  €=»265,  471; 
Fraud,  0=^11:  Fnitids.  Statute  of.  <S=>11B; 
Insuranct.'.  C=>S7.  D-l;  Liuiitutimi  o£  Actions, 
^»100;  Municipal  Corporatioii'<.  <Q=:3~i7; 
Pleading,  ^280,  291;  Sales,  c^^irJ  413; 
gwcifio  ^d^f^^Mfir^a^f^;   Trial,  «=>U), 

I.  THE  KEtATXOn, 

(A)  Creation  utd  Exlstenoe. 

4s»2l  (Or.)  Agency  may  b«  proved  by  the  tes- 
timony of  tne  alleged  agent.— Hinton  v.  Boeth- 
ler,  177  P.  60. 

^s>21  (Wash.)  Agent's  testimoDT  is  compe- 
tent to  establish  fact  of  axeney.— Fadfic  Power 
&  Ught  Co.  V.  White,  177  P.  318. 
^=>22{1)  (Kan.)  Where  plaintiff  in  a  litigation 
over  right  of  possession  of  land  daims  under  a 
Isese  alleged  to  bave  been  made  to  him  by  de- 
fendant, as  the  owner's  agent,  it  is  competent 
to  show  the  fact  of  agency  by  unsworn  dectara- 
tlong  of  alleged  agent,  thoagh  defendant  claims 
under  a  later  lease  from  owner.— Lamb  t.  Lem- 
on, 177  P.  4. 

^i»23(l)  (Cal.App.)  Evidence  held  to  show 
that  pilaintiff,  who  was  engaged  in  sale  of  prod- 
ucts manufactured  by  defendant,  was  not  de- 
fendant's ajrrnt,  but  was  more  employe  of  third 

Enrty,  whose  contract  with  defendant,  giving 
im  exdusive  territory,  expressly  stipulated  that 
he  was  to  be  merely  a  dealer,  and  that  defendant 
was  not  to  be  liable  for  bis  expenses. — Dimond  t. 
Bessemer  Gas  Engine  Co.,  177  P.  856. 

in.  BIGHTS  AND  LIABUJTZEB  AS  TO 
THIBD  PEBSOMS. 

(A)  Powers  of  Asent. 

^=9 1 03(8)  (Wash.)  Grocetj  company's  sales 
sgent  held  authorized  to  bind  company  to  con- 
tract to  sell  and  deliver  carload  of  flour, — 
Wright  V.  Seattle  Grocery  Co.,  177  P.  8ia 
«s»T24(8)  (OrO  In  action  for  breach  of  con- 
tract to  deliver  sheep,  whether  the  person  ex- 


ecuting the  contract  for  defendant  was  anthor- 
Ued  to  do  so,  «r  whether  bis  act  was  ratified 
by  defendant.  Md  for  the  jury.— Biattm  t. 
Boethler.  177  P.  59. 

(B)  ITndlacloaed  AsencT. 

<8=>I44  (Wash.)  In  action  for  breadi  of  con- 
tract, evldeDce  for  defendant  that  plaintiff,  with 
whom  tbe  eontraet  was  msde  indivichiaUy  and 

□ot  in  any  representative  capacity,  was  not  real 
party  in  interest,  but  was  acting  for  certain 
corporations,  was  properly  excluded  as  imma- 
tenal^Wright  t.  Seattle  Grocery  Co.,  177  P. 
818. 

(0)  VnaatliorlBed  and  WtobkCiiI  Acta. 

<^f49(l)  (Or.)  A  person  is  not  liable  on  a 
contract  executed  by  another  in  his  behalf,  un- 
less he  previously  suthorized  or  subsequentbr 
ratified  the  act.— Hinton  v.  Boethler.  177  P. 
«=>  149(2)  (Or.)  Where  one  holds  himeelf  out 
as  an  agent  and  executes  a  contract  in  behalf 
of  aootber,  he  is  liable  on  an  implied  warranty 
that  he  is  an  authorized  agent,  where  he  was 
neither  previously  authorized  nor  the  act  after* 
wards  tati^d.—Hinton  t.  Boethler,  177  P.  59. 

(D)  RatlSentlon. 

^=»I74  (Or)  In  action  for  breach  of  contract 
to  deliver  sbeep,  whether  the  act  of  the  person 
executing  the  contract  for  defendant  was  rati- 
fied by  defendant  Aeld  for  the  jury.— Hintojt  t. 
Boethler.  177  P.  S». 

<F)  Aotlona. 

«»l8dH)  (Or.)  Under  an  allegation  that  de- 
fendant agreed  to  sell  400  head  of  sheep,  plain' 
tilFs  ceuld  prove  that  the  agreement  was  made 
by  defendant  tn  person,  or  by  his  autboriwd 
agent,  or  by  one  whose  acts,  though  not  previ- 
ously authorised,  were  afterwards  ratified.— 
Hinton  t.  Boethler.  177  P.  69. 

In  a  plain  action  on  a  contract,  recovery 
cannot  be  bad  against  one  of  two  defendants  on 
the  ground  that  he  falsely  held  hionetf  out  as 
the  authorised  «gMit  of  the  other  defendant 
-Id. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  «=s>1221;  Bills  and 
T^otes,  «=»121;  Guaranty;  Guardian  and 
Ward,  «5»72,  180,  182;  Highways,  *»113; 
Insurance,  ^=>5Sd. 

n.  NATUBEAHD  BXTEirT  OF  I-IA- 
BILITT  OF  StlRETT. 

<^»66(1)  (Wash.)  Under  contractor's  bond  con- 
ditioned upon  the  principars  payment  ctf  all 
sums  advanced  by  obligee,  the  surety'  was  not 
liable  for  supplies  furnished  the  principal  by 
the  obligee ;  the  contract  between  the  principal 
and  obligee  not  contemplating  that  obligee  might 
furnish  the  principal  supplies^— Willapa  Const. 
Co.  V.  Shahour,  177  P.  785. 

IT.  BBMEDtES  OF  OBEDITOBS. 

«s»l63  (Okl.)  In  action  on  instrument  in  which 
two  or  more  are  joinUy  and  severally  bound, 
where  the  court  is  not  requested  to  make  a 
findiDg,  as  prescribed  by  Bev.  Laws  1910,  | 
5179,  the  surety  in  such  action  waives  his  right 
under  statute,  and  court  need  not  make  sudi 
finding  and  derk.  in  recording  judgment,  need 
not  certify  it.— Harn  v.  Securi^  Nat.  Bonk 
of  Oklahoma  City,  177  P.  588. 

PROCESS. 

See  Appeal  and  Error,  ^=3396;  Corporations, 
^(m,  668;  Judgment,  «S=»1S9,  490;  Xoxor 
tion,  «S9810. 

I.  KATUBE,  IS81TAHOE,  BEQUISITES, 
Aim  TALIDITT. 

4s»0  (Wash.)  Persons,  not  parties  to  an  ac- 
tion in  wUch  a  raceiver  was  appointed,  caar 
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not  b«  brought  In  by  the  service  of  a  mere 
order  to  show  catue  iasued  on  the  petidoa 
of  an  intervener,  for  tiiat  would  ignore  tbe 
plain  provisions  of  Rem.  &  BaL  Oode,  I  220, 
as  to  the  service  of  summons.— Nevin  v.  Pacific 
Coast  &  Norway  Packing  Co.,  17T  P.  739. 

n.  SERVICE. 
(Gl  PKMlMtlM  mr  Otkn  MotiM. 

4»8S  (OaLApp.)  Service  of  sammons  by  pub- 
lication, being  in  derogation  of  the  common 
law,  must  sabstantially  comply  with  the  stat- 
ate  authorising  it— McPhall  v.  Nnnea,  177  P. 
193. 

«=396(4}  (CalApp.)  An  affidavit  for  an  order 
of  pumication  or  summons  under  Code  Civ. 

Pror.  5  412.  lis  amonded  by  St.  1905,  pp.  141, 
I'll*,  iiiiiittiii^  to  state  that  the  certincate  or 
residence  provided  for  by  Civ.  Code,  f  1163, 
has  not  been  filed  by  defendant,  or,  if  so  filed, 
^at  defendnnt  cannot  be  found  by  tbe  sheriff 
at  the  place  named  therein,  Is  insufficient. — 
McPhnil  V.  Nuiies,  177  P.  WS. 

That  affidavit  of  publication  stiites  Uiat  de- 
feod&Qt  resides  outside  state  or  has  departed 
therefrom  and  cannot  be  foninl  within  stnte 
does  not  obviate  necessity  of  setting  out  fiii.'tB 
as  to  tbe  certifieate  provided  for  by  <.'iv.  CoJe, 
S  1103,  as  required  by  Code  Civ.  Proc.  §  112, 
as  amended  by  Ht.  1005,  pp.  141,  142,  atitlnir- 
i^ing  service  by  publication  "provided"  it  must 
liriit  nppoar  by  uttidavit  that  no  certificate  of 
reeidouuL'  has  been  Hind  for  defeadant  or,  if 
80  filed,  that  he  could  not  be  found  by  sheriff 
at  place  designated  tibereln;  th«  word  "provid- 
ed" meaning  on  condition  (dtlng  Wtfras  and 
Pb  rases,  voH  6).— Id. 

«»I08  (Okl.)  B«T.  Laws  1910,  |  4724.  repair- 
ing copy  of  petition  with  copy  of  pobUeatlon 
notice  attached  to  be  mailed  to  defendant's 
eddreas  vithin  six  days  after  first  publication, 
unless  plaintiff  files  affidavit  that  reaidMice  or 
place  of  hnsinass  Is  unknown  and  cannot  be 
ascertained,  is  mandatory.— StumpflF  v.  Price, 
177  P.  10ft. 

Where  there  are  two  nonresident  defendants, 
a  copy  of  petition  and  publication  notice  ad- 
dressed to  tiicm  jointly  at  their  i^aee  of  resi- 
dence does  not  comply  with  Bev.  Xaws  1010,  | 
4724,  as  that  shows  service  only  on  one  ae* 
feodant,  and  ancertainty  to  which  makes  pub- 
lication service  prima  facie  void  as  to  both, 
so  that  court  did  not  acquire  jurisdiction. — Id. 

PROHIBITION. 

See  Courts,  ^207. 

T.  MATURE  Ain>  OROVKDS. 

«=>5(1)  {Oal.App.)  Petition  for  writ  of  prohibi- 
tion against  a  Judge  of  superior  court  will  be 
dented,  where  it  amrmatirely  appears  from  tbe 
petition  that  all  of  the  acts  aud  things  com- 
plained of  were  performed  by  the  Judge  in  the 
exercise  of  the  undoubted  jurisdiction  of  the 
court  over  which  be  pTeaidcd^I&  r«  Tomer's 
Estate,  177  P.  854. 

PROMISSORY  NOTES. 

See  BiUs  and  Notes. 

PROPERTY. 

See  Crops,  $=»1;  Improvements. 
^4  (Ohl.Cr.App.)  Under  Rev.  Laws  1910,  | 
2830.  defining  "personal  property"  to  include 
every  description  of  money  and  written  instrn- 
ments  by  which  any  pecuniary  obligation,  or 
right,  or  title  to  property,  real  or  personal.  Is 
created,  transferred,  etc.,  a  deed  to  roal  es- 
tate is  personal  property.— State  v.  HcCray, 
177  P.  127. 

PUBLIC  IMPROVEMENTS. 

Be*  Uosicipal  Corporatlona,  <^297-{tl8. 


PUBLIC  LANDS. 

See  Mandanma,  4s>85;  Mines  and  Minerals, 
^84;  ncwling,  «a>21:  Taxation,  ^178, 
SOO:  Trasta,  «b»871:  Waten  and  Water 
Oowaes,  «»27,  88.  14a 

n.  flU&VET  AEP  PMPOBAL  OF  lAEXMI 

or  vjoxm  atatbs, 

(B)  Sehoot  a»d  UnlvaMlty  lAads. 

«S354<3)  (OkU  The  preference  right  of  a 
school  land  lessee  to  purchase  the  land  is 
in  legal  effect  an  option,  which,  even  before 
election  to  purchase,  creates  an  equitable  es- 
tate In  optionee. — Clark  v.  Fracier,  177  P.  58U. 
«s>54(l0)  (Okl.)  A  holder  of  a  school  land 
certificate,  having  a  preference  right  to  buy 
the  land,  has  an  equitable  estate  in  the  op- 
tion.—Clark  T.  Frmder,  1T7  P.  689. 

m.  DXSPOSAX.  OF  ULHIM  OF  THE 
STATES. 

«B>I44(2)  (Cal.)  An  application  to  purchase 
unsegregated  swamp  and  overflowed  lands  from 
tbe  state,  which  complies  with  the  require- 
ments of  Pol.  Code,  i  3493,  need  not  also 
comply  with  seetiMi  8443,  which  applies  to 
purchase  of  aQ  swamps  and  overflowed  land 
in  the  state.— McGiU  v.  Cowan,  177  P.  200. 
«»l48)/2  (Idaho)  Under  Const  art;  9,  |  8,  it 
is  the  duty  of  tiie  state  board  of  land  commi?"- 
sioners  to  provide  tor  the  sale  of  lands  grant- 
ed by  th*  United  States  under  such  regula- 
tiona  as  will  secure  the  maximum  poa«b1c 
amount  therefor. — ^Hammond  v.  Alexander,  177 
P.  400. 

Under  Const,  art.  9|  I  8i  lands  of  the  state 
granted  to  it  by  the  United  States  can  be  acid 
only  at  public  aBction  in  whicli  competition  is 
nece8Bai7,  and.  If  prospeetlve  pnrdusers  agree 
to  stifle  competition  in  tddding,  the  vendor  may 
avoid  tile  sale.— Id. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Electricity,  €=»11;  Gas,  ^=>14;  Mauda- 
muB.  <S=>154;    Telegraphs  and  Telephones, 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Gas:  Railroads: 
Street  Railroads;  Telegrapha  and  Tdephone& 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

See  Divorce,  <e=>24^  255:  Ejectment,  ^73; 
Taxation,  «=>800,  815;  WUla,  «=>702. 

I.  BIGHT  OF  ACTION  AMD  DEFEN8BS. 

0^7(3)  {Or.)  Where,  through  oversight  of  scrive- 
ner, description  io  deed  did  not  correctly  de- 
scribe land  intended  to  be  conveyed,  a  quitclaim 
deed  from  vendor  to  third  party  of  strip  nl  land 
iotended  to  be  conveyed  by  uiw  dee^  tliough 
void,  is  a  cloud  upon  grantee  s  tlQe^Fubols  v. 
Jacobscn,  177  P. «». 

«=»I2(7)  (CalApp.)  Where  defendant  had  ac- 
tual possession  of  land  with  color  of  title  to 
a  part  thereof,  when  plaintiff  and  his  attorney 
intruded  thereon,  built  a  fence  around  it,  and 
immediately  brought  action  to  quiet  title  with- 
out other  right  thereto,  ploiotiff's  occnpancy 
was  not  that  intended  by  Civ.  Code,  |  1006. 
— Horton  v.  Moore,  177  P.  188. 
^9l3  (Cal.App.)  Where  actual  possession  is 
taken  of  only  a  part  of  the  land  described  in 
a  conveyance,  the  grantee  Is  constructively 
deemed  to  be  In  possession  of  the  whole,  and 
it  is  immaterial  that  the  grantor  bad  neither 
title  nor  possession.— Horton  t.  Moore,  177  P. 
188. 

In  an  action  to  quiet  tiUet  where  defeadaat'a 
tenant  occupied  the  premises  for  aeveral  years. 
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knew  their  bonoderies,  and  excluded  other  per- 
BOI18  therefrom,  axxch  possenion  was  not  dia- 
tarbed  hy  the  lease  renewal  at  a  mere  nominal 
rate;  the  only  change  In  nse  being  the  pastar- 
ase  of  a  leaser  number  of  cattle.— Id. 

XX.  PBOCBEDXlfOS  AlCD  KEftXEF. 

<S=>44(2)  (Idaho)  Wh^re  Btrancers  to  record 
in  real  estate  foreclosure,  not  claiming  anj 
interest  in  proper^  at  foreclosure,  object  to 
admission  ot  record  in  another  action  to  quiet 
title  because  tbey  were  not  parties  to  foreclos* 
ure,  and  record  is  offered  to  trace  a  complete 
chain  of  title,  the  objection  is  not  well  taken. — 
Dickerson  t.  Hansen,  177 -P.  760. 
^»44(4)  (CaLApp.)  In  an  action  to  qidet  title, 
evidence  held  to  show  that  defendant  bad  ac- 
quired paper  title  soffldent  to  establish  color  of 
title  to  portions  of  the  tract  in  qnestion^ 
Uorton  T.  Moore,  177  P.  188. 
«s»44<S)  (GaL^p.)  In  «n  action  to  qolot  tltie, 
evidence  htld  to  boow  that  defendant  was  in 
actual  possession  of  the  land,  within  the  mean- 
ing of  the  law,  when  plaintiff  InCerruptecl  snch 
possession  bj  constructing  a  fence  and  1k- 
^^ing  the  action.— Horton  t.  Uoore,  177  P. 

QUO  WARRANTO. 

See  Constitotional  Law,  ^3»46;  Husband  and 
Wlf«,  «=3262;  Bfandamtu,  ^»78;  Municipal 
Corporations,  «s»7,  18. 

I.  KATUKE  AlfD  OBOVIfDS. 

^»I4  (Kan.)  Where  a  judge  of  the  district 
court  who  has  become  an  army  officer  exercis- 
ee  in  part  his  jadicial  office,  the  question 
whether  be  has  forfeited  his  right  to  such  office 
cannot  be  determined  in  quo  warranto  against 
a  judge  pro  tempote  lawfully  exercising  his 
powers  and  chosen  in  conformity  to  Gen.  St. 
IMS,  I  2061  et  seq.— State  v.  Rea,  177  P.  528. 
^^16  (Wash.)  TJpon  quo  warranto  to  Inquire 
into  the  rights  of  corporation  to  do  business 
in  the  state,  investigation  cannot  be  concluded 
by  a  simple  perusal  of  the  articles  of  incor- 
poration, but  should  go  further,  and  inquire 
whether,  in  the  purBtut  of  a  lawful  purpose, 
the  corporation  baa  done  or  is  doing  that  which 
may  be  condemned.— State  v.  Merchants*  Pro- 
tective Corporation,  177  P.  604. 

RAILROADS. 

See  Appeal  and  Error,  ^=31068;  Damages, 
134;  Death,  <^68:  Bzccatlon.  «s»&;  Mas- 
ter and  Servant;   Mines  and  AUierals,  ^9 
86;  Street  Railroiids. 

V.  BXOKT  or  WAT  AMD  OTKBB  XV- 
TERESTS  TH  ItAMD. 

^»79  (Or.)  Where  a  railroad  company  appro- 
priated part  of  a  county  road  for  its  right  of 
way,  under  a  contract  with  the  connty  court 
to  establish  another  road,  but  the  company 
failed  to  carry  ont  its  agreement,  AeM  that, 
under  Laws  1018,  p.  677,  f  1,  the  PnbUc  Serv- 
ice Commission  was  without  jurisdiction  to 
order  the  railroad  company  to  construct  a 
bighwsy  in  lieu  of  the  one  appropriated.— In 
re  County  Road  No.  66,  177  P.  426. 

X.  OFEBATIOir. 

*=>3M  (Cal-App.)  The  placing  of  box  cars  and 
buildings  near  a  crossing  is  not  of  itself  negli- 
KPUM,  as  to  persons  traveliiw  over  the  crossing. 
— nraple  V.  Southern  Pac.  Co.,  177  P.  871 
«=s>3(2r2)  (Wash.)  Plaintiff  who  was  struck  at 
a  crossing  by  an  extra  locomotive  proceeding 
rapidly  badtwards  on  a  dark  night  without 
lights,  indicating  that  it  was  backhig,  was  en- 
titled to  reco^-er.— nines  v.  CHiicago,  M.  &  St. 
I'.  Ry.  Co..  177  P.  795. 

«w3t7  (OkJ.)  The  running  of  a  train  within 
the  limits  of  •  tity,  In  excess  o<  the  rate  ot 


speed  prohibited  by  ordinance  of  the  ci^,  is 
negligence  per  sc.— Dickinson  v.  Cole,  177  P. 
570. 

e=9324(l)  (Wasih.)  In  determining  whether  <m 
Injured  at  a  crossing  s  railroad  locomotive 
was  guilty  of  contribntory  negligence,  the  vic- 
tim of  the  accident  Is  entitled  to  have  bis  con- 
duct judged  by  the  conditions,  brought  about  by 
defendant's  negligence,  as  they  appeared  to  one 
in  his  then  situation.— Bines  v,  Chicago,  M.  te 
St.  P.  Ry.  Co.,  ITT  P.  798. 
«=^345(4)  (Cal.App.)  TTnder  a  complaint  for 
death  at  railroad  crossing  allying  that  M.,  the 
engineer  In  diarge  of  a  locomotive,  negligently, 
without  whistle  being  blown  or  bell  rung,  ran 
the  locomotive  across  the  highway  at  a  great 
rate  <tf  speed,  while  the  croemng  was  concealed 
from  view  by  bnildings  and  box  cars,  no  re- 
covery could  he  had  on  the  ground  that  the 
placing  of  the  box  cars  and  buildings  was  a  neg- 
ligent  act)— Fimple  t.  Sottfhem  Vac  Co..  177 
P.  871. 

Under  a  complaint  for  injuries  at  a  railroad 
crossing,  alleging  that  M.,  who  was  the  engineer 
in  charge  of  s  locomotive,  negligently,  without 
whistle  being  Mown  or  bal  rung,  ran  the  loco- 
motive across  the  highway  at  a  great  rate  of 
speed  while  his  view  at  the  crossing  was  con- 
cealed by  buildings  and  box  care,  recovery  could 
not  be  had  on  the  ground  that  the  engineer  was 
negligent  in  not  ringing  the  bell.— Id. 
^=>346(6)  (Wash.)  In  a  crossing  acddent  case, 
where  the  railroad  company  reUed  on  the  coo- 
tributory  negligence  of  the  traveler  who  was 
struck  by  Its  locomotive,  it  has  the  burden  of 
proving  that  defense.— Bines  v.  Chicago,  M.  ft 
St  P.  By.  Ca.  177  P.  795. 
"©=9350(22)  (Wash.)  Where  plaintiff'B  decedent 
in  crossing  defendant's  railroad  track  after 
lotting  and  listening,  but  seeing  nothing,  be- 
cause the  view  was  obstructed,  was  struck  by  a 
train  running  without  warning  signals  and 
faster  than  the  city  ordinance  allowed,  the  ques- 
tion of  his  contributory  negligence  was  for  the 
g^.— Brandt  v.  Northern  Pac.  Ry.  Co.,  177  P. 

^350^)  (Wash.)  In  an  action  by  plaintiff, 
who,  while  proceeding  in  his  automobile  was 
struck  at  a  crossing  hy  s  locomotive  proceeding 
backwards  in  the  dark  without  a  headlight,  held, 
under  the  circumstanoee,  that  plaintiff  was  not 
guilty  of  contributory  negligence  as  a  matter  of 
law  in  failing  to  stop  before  driving  onto  the 
crossing.— Hlnea  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  177  P.  T06. 

^350(24)  (Wash.)  Where  a  driver  of  an  au- 
tomobile was  struck  by  defendant's  locomotive 
while  crossing  defendant's  railroad  track,  the 
view  ot  which  was  obscured  by  a  freight  train 
on  a  side  track,  after  momentarily  listening 
when  It  was  difficult  to  hear  because  ot  noise 
by  the  freight  train,  but  failed  to  look  immedi- 
ately before  crossing,  when  the  approacltlng  en- 
gine could  have  been  seen,  a  verdict  f 'delend- 
ant  was  properly  directed.— Golay  v.  Northern 
Pac.  Ry.  Co.,  177  P.  804. 

RAPE. 

See  Criminal  Iaw,  ^93,  590,  6S6.  936;  Wit- 
nesses, «=>260,  344. 

XX.  PROSEOUTXOH  AlfD  FmnSHMBHT. 

<B>  KtMomo. 

4=940(6)  (Wash.)  Testimony  of  prosecuting 
witness  under  age  of  consent  as  to  whether  any 
one  bad  ever  hugged  or  kissed  her  before  defend- 
ant was  inadmissible.— State  v.  Grant,  177  P. 
784. 

«=>42  (Wash.)  WhUe  evidence  of  the  character 
of  accused  is  admissible,  the  character  or  rep- 
utation he  is  entitled  to  prove  must  be  such 
as  would  make  it  vnUkdy  that  he  would  com- 
mit the  particular  offense  charged ;  so,  In  a 
prosecution  for  st^tory  rape,  tutimooy  aa 
to  defendant's  Imainess  Klatioiw  or  character 
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was  not  ftdmissible.— State  r.  Aigentieri,  177  P. 
690. 

A  character  witoeas  in  a  rape  case  can  only 
teatUr  M  to  tbe  general  reputation  for  good 
morau,  and  not  possible  delinqaendes,  or  lack 
of  |bem,  within  tlie  witness'  knowledge.— Id. 
4^54(1)  (Mont.)  In  a  prosecution  for  rape,  the 
law  does  not  require  corroboration  of  the  evi- 
dence of  the  iwHWcntrU^tate  v.  Tate,  177 

P.  ais. 

REAL  ACTIONS. 

See  Ejectment;  Quieting  Title. 

RECEIVERS. 

See  Appeal  and  Error,  <8=»1050;  Corporations, 
^=^564;  Insurance,  ^=>5S0;  Judgment,  ®=» 
829;  JUmiUUon  of  AcUons,  «s»100;  Process. 

IV.  KAKAOEHENT  AlTD  DlWPOaX- 
TION  OF  FBOPBBT7. 

(A)  Admlntstration  Im  Genernl, 

«=>8t  (Wash.)  Suit,  in  behalf  of  its  creditors, 
b;  N.,  bank's  receiver,  against  its  stockholders 
for  (rauduleotly  traasferring  its  assets  to  a 
second  bank  purenant  to  a  purported  merger, 
WB«  barred  by  Rem.  Code  1915.  |  159.  subd. 
4.  because  not  brought  within  three  ^ears  after 
discovery  of  the  facts  by  N.,  upon  his  appoint- 
ment as  receiver  of  the  second  bank;  for  in 
both  receiverships  N.  represented  the  cred< 
itors  in  whose  behalf  suit  was  brought,  as 
they  were  likewise  creditors  of  the  second 
bans,  which  they  continued  to  patroojjse  as  the 
successor  of  the  first  bank;  and  his  knowl- 
edge was  chargeable  to  (hem. — Noyea  v.  Par- 
sons, 177  P.  651,  654. 

RECEIVING  STOLEN  GOODS 

See  Uceniea,  <8»16. 

RECORDS. 

See  Appeal  and  Error,  «»351,  440,  553-704, 
767.  854,  928,  935.  1032.  1068;  Covenants, 
«c»20;  Criminal  Law,  <^1088-1122.  1144; 
Escrows,  ^!S>10i  Indians,  4=»1B;  Judgment, 
«=>956;  Mortgages.  «=»176,  310.  691;  Mu- 
nidpal  Coroorations,  «s»100.  444,  483,  493; 
Quieting  Title.  «»44;  Tendor  and  Purchas- 
er, «»281. 

RED  LIGHT  ABATEMENT  ACT. 

See  Nuisance,  «saeO,  84,  88. 

REFERENCE. 

See  Appeal  and  Error.  <@=al022. 

REFORMATION  OF  INSTRUMENTS. 

See  Limitation  of  Actions,  ^»96. 

n.  PBOOEEDINGS  ANB  BELIEF. 

€=>32  (Wash.)  Cause  of  action,  ^  of  parties 
who  exchanged  dty  property  for  ranch,  for 
reformation  of  their  deed,  which  failed  to  state 
that  ranch  owners  assumed  and  agreed  to  pay 
certain  mortgages  on  city  property,  held  not 
barred  by  laches.— Blackburn  v.  Vander  Aarde, 
177  P.  ^ 

RELEASE. 

See  Assignments  for  Ecnefit  qf  Creditors.  ®=> 
303;  Carriers,  «g=>lij8;  Contracts,  ®=>95; 
Evidence.  ®=>409;  Mortgages,  ^310; 
States,  «=3l09. 

I.  REQUISITES  AND  VALIDITY. 

«S3|3(2)  (CalApp.)  Where  tenant,  two 
months  after  he  had  assigned,  gave  landlord 
instrument  of  assiKnmeiit  to  asBignees  in  con- 
sideration of  parol  agreement  by  landlord  to 
release  him  from  liabuity  for  rent,  tenant  was 
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not  released,  under  Civ.  Oode,  |  1541;  there 
having  been  no  new  "consideratioo"  for  land- 
lord's parol  agreement  as  defined  by  section 
1606,  but  mere  performance  of  a  legal  obliga- 
tion.—Jordan  V.  Scott.  177  P.  604. 

RELIGIOUS  SOCIETIES. 

See  bjnnctlon.  ^olSl'. 

4=s»25  (Wash.)  Where  one  church  faction  was 
In  possession  of  the  building,  records,  and 
property,  and  was  conducting  the  business,  in 
so  far  as  it  was  not  interfered  with,  as  it  nad 
previously  been  conducted,  and  if  the  parties 
were  not  restrained  the  opposing  faction  might 
cause  tbe  loss  of  the  corporauon's  functions 
and  property,  injunctfon  was  properly  awarded 
restrainmg  interference  pending  the  outcome 
of  the  suit  by  tbe  oppoaing  faction.— Eternal 
Truth  Spiritualist  Church  of  America  t.  S tu- 
ber, 177  P.  686. 

REMAINDERS. 

See  Deeds,  <a»8. 

REPLEVIN. 

See  Appeal  and  Error,  «=>757,  1056;  Con- 
tempt. ^a40;  Habeas  Corpus,  ®=327:  In- 
toxicating liquors,  ^=>251;  Justices  of  the 
Peace,  4I^»53:  Parties,  $=»84;  Pleading,  ^> 
81. 

H.  JUKISDIOTIpir,   VENITE,  AND 
PAWnES. 

4=»22  (Cal.)  In  claim  and  delivery  for  corpo- 
rate stock,  which  had  been  sold  by  intervener, 
holders  of  notes  for  the  purchase  money  could 
have  been  properly  Joioea.— Luti  v.  Merchiuite* 
Nat.  Bank  of  San  Diego..  177  P.  158. 

m.  'PBOCEEDINQS  FOB  TAKUTG  AMD 
IlED]BUVEItT  OF  FBOPEBTT. 

^^52  (Cal.)  That  intervener  in  claim  and  de- 
livery obtained  posaesslon  of  goods  replevied 
by  subterfuge  would  not  prevent  judgment  for 
intervener  on  finding  that  he  was  in  fact  the 
owner.— Lots  v.  Merchants*  Nat.  Bank  of  Saa 
Diego,  177  P.  ISa 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Certiorari. 

REVIVAL. 

Sea  Abatttiient  and  Revlnl,  «»78. 

RIOT. 

See  Insurrection,  ^=a>2;  Municipal  Corpora' 
tions,  ^740. 

RISKS. 

See  Master  and  Servant,  «=»204-226. 

ROADS. 

See  Hij^ways. 

SAFETY  APPLIANCE  ACT. 

See  Master  and  Servant,  ^204.  228,  247. 
258. 

SALES. 

See  Appeal  and  Erfor,  «=>1002,  1039;  Attor- 
ney and  CUont.  9=»123;  Banks  and  Banking. 
«S963^;  Brokers.  <S=»86;  Contracts. 
10;  Corporations.  «S930.  80.  189.  642;  Coun- 
ties. ^=>182;  Electricity,  <B=»11;  Evidence, 
<S=3l21.  244,  448.  457,  487.  489;  Execution. 
«B»262;  False  Pretenses,  «=381;  Fr«ud.  «=:» 
11.  86;  frauds.  SUtnfee  of;  ^108, 113, 115; 

Digitized  by  Google 


Fbr  cam  tB  DeeJMc.  ft  Am,IH«.  K«i>-NoJB«ri»  *  ladexM  Me  Mmc  t^le  and  KBY-NCMBBB 


Onerdian  and  Ward,  «a>92;  Gifts,  ^6: 
iDdiena,  ^a23;  Insurance.  4=3>$80jJndiciBl 
Sales;  Landlnrd  and  Tpaaiit.  ^S9308;  Urn- 
itotioD  of  Actions,  ^=^100;  Master  and  Serv- 
ant. <&=370;  Mines  and  ICuerals.  ^=s>S5,  5T; 
Neglifence,  ®s=>27;  Principal  and  Agent, 
103,  VM,  174.  189;  PubBc  Lands,  «=»14S>^; 
Spwlfic  Performance.  ®=»53;  Taxation,  ®=» 
425,  695-707,  7*4;  Trial.  «saiI2;  Vendor 
and  Purctiaser;  Warehousemen,  ®=»15. 

I.  BEQUISITES   Ain>   VAUDTTT  OF 
COMTRAOT. 

«=»23(2)  (Kan.)  A  written  order  for  goods 
siened  by  tbe  purchaser  and  the  agent,  ot  the 
seller,  not  binding  tbe  sellar  until  acceptance, 
does  not  constitDte  contract  to  purchase  if  the 
order  is  withdrawn  before  it  is  accepted. — Out- 
cault  Advertising  Co.  v.  Kraus,  177  P.  532. 

Roles  of  law  goveming  resdtaion  of  don- 
tract  do  not  tLpplj,  wbexe  an  order  for  purchase 
of  goods  ia  withdrawn  nefora  acceptance.— Id. 

n.  CONSTRUOTIOK    OF  OONTBAGT. 

€=979  (Wash.)  Where  buyer  and  seller  ot  goods 
were  engaged  in  business  in  same  city,  there  is 
a  presumption  that  the  ccmtract,  whi<di  was 
silent  as  to  the  plaee  of  ddivery,  fixed  that  dty 
as  such  place.— Wright  t.  Seattle  Grocery  Co., 
177  P.  818. 

«3:>8((2)  (Wash.)  Where  time  and  place  of  de- 
livery of  goods  parchased  are  not  specified,  a 
reasonable  time  Is  to  ba  preaumed^Wrigbt  v. 
SeatUe  Grocery  Co..  177  P.  Sia 

IV.  FERFOB3CANCE   OF  CONTRACT. 
(C)  DellTerr  ud  Aofleptanee  of  Ooods. 

€=>I75  (Wash.)  Refusal,  by  contracted  buyer 
of  bluestem,  turkey  red,  and  forty  fold  wheat, 
to  accept  sample  of  bluestem  wheat  alone, 
fteld  not  refusal  of  delivery  releasing  sellers 
from  obligation,  contract  providing  for  deliv- 
ery «f  all  wheat  at  either  of  two  places,  at 
option  of  seller,  other  than  its  place  of  busi- 
ness where  test  of  sample  offered  took  place. 
—Dement  Bros.  Co.  t.  Coob,  177  P.  SMT 

T.  OPERATIOIV  AND  EFFECT. 
(D)  Bona  Fide  PnreliiiiieFa. 

4l=s>234(2)  (Wash.)  Where  the  seller  of  an 
automobile  which  reserved  title  under  a  con- 
(Htional  sale  contract  assigned  the  contract 
and  note,  etc.,  to  a  bank,  and  thereafter  the 
buyer  returned  the  automobile  to  the  seller, 
which,  thonch  baving  no  title,  sold  it  to  de- 
fendants, held  that  no  title  passed  to  defend- 
ants on  the  theory  that  the  seller  was  in  pos- 
session and  was  en^ged  in  tbe  business  gen- 
erally of  selling  automobiles,  for  the  doctrine 
of  market  overt  Is  not  recognized  in  the  Unit- 
ed States.— State  Bank  of  Black  Diamond  r. 
Johnson,  177  P.  340. 

®=»234(3)  (Wash.)  Where  a  stOler  has  no  title, 
the  buyer  acquires  none,  unless  the  one  having 
title  bad  by  act  or  neglect  estopped  himself 
from  disputing  the  buyer's  claim  of  title  so 
acquired.—State  Bank  of  Black  Diamond  t. 
JobsBon.  177  P.  S40. 

VII.  RBBCEDIEa  OF  8EIXEB. 
(B)  Aetlona  tor  Pvloe  or  Talse. 

«=5>347(6)  (Wash.)  If  one  for  whom  an  article 

has  been  specially  made  continues  to  exercise 
ownership  and  dominion,  he  must  pay  the  price 
provided  for  in  the  contract,  whore  the  article 
possesses  substantial  value,  although  worthless 
for  the  purpose  intended;  bis  remedy  bebag 
damages  for  breach  of  warranty.- Haskell  v. 
Carlisle  Packing  Co.,  177  P.  7^. 

VIII.  REMEDIES  OF  BUTER. 
(C)  Aetlona  for  Breach  of  Coutract. 

^3413  (Or.)  In  an  action  on  a  certain  written 
contract  to  deliver  sheep,  executed  by  A.  on 


'  behalf  of  R.,  recovery  cumot  ba  bad  from  A, 

who  subsequently,  on  R.'8  failure  to  deliver 
agreed  to  procure  other  sheep  for  plaintiff  on 
tbe  same  terms;  A.'s  agreement  being  a  new 
contract.- Hinton  v.  Roethler,  177  P.  59. 
<S»4te(2)  (Wash.)  In  action  against  seller  of 
carload  of  flour  for  failure  to  driver,  bold,  that 
court  should  have  withdrawn  issue  of  market 
value  of  particular  brand,  there  being  no  evi- 
dence on  point,  and  Instructed  if  jury  found 
for  plaintiff  to  aaeess  damages  at  difference  be- 
tween contract  price  and  market  price  at  date  of 
breach.— Wright  v.  Seattle  Grocery  Co.,  177  P. 
818. 

IX.  CONDXTIONAX  SALES. 

<^475  (Wash.)  Where  a  conditional  sale  con- 
tract retained  title  in  the  seller,  and  gave  it  tbe 
right  to  either  retake  the  property,  or  to  look 
to  the  purchaser  as  a  debtor  owing  tbe  balance 
of  the  pnrchase  price,  and  expressly  provided 
for  assignment  of  the  contract  and  a  note  for 
the  purchase  price,  held  that  on  assignment, 
the  altamative  r^hte  passed  to  tbe  assignee, 
and  title  to  tbe  property  vested  in  it.-^tat« 
Bnik  Df  Black  Diamond  t.  Johnson.  177  P. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  limitation  of  Actions,  ^=s3l00. 

H.  FtTBLIG  SCHOOLS. 
(B)   Creation.  Alteration,  BxUteaee,  mmd 
Diaaolatlon  of  DUtrlcts. 

©=>36  (Mont.)  Under  Laws  1913,  c.  76,  g  405, 
plenary  power  vests  in  board  of  county  icommis- 
sfoners  to  create  a  new  school  district  by  di- 
vision of  an  (dd  one.— State  t.  Peterstw,  177  P. 

245. 

r37(3)  (Mont)  Petition  under  Laws  1913,  & 
.  S  405,  for  division  of  school  district,  ad- 
dressed to  the  board  of  trustees  of  school  dis- 
trict No.  28,  describing  the  boundaries  of  pro- 
posed district  by  reference  to  section  lines, 
courses,  and  distances,  A«M  sufflclcnt.  notwith' 
standing  failure  formally  to  allege  that  pro- 
posed new  district  was  part  of  district  N(J.  28. 
—State  V.  Peterson,  177  P.  245. 

Petition  for  division  of  school  district  under 
Laws  1913,  c.  76,  |  405,  allf>ging  that  petition- 
ets  resided  in  territory  described  and  sought  to 
b«  s^regatcd  from  district  No.  28,  held  suffi- 
cient, notwithstanding  failure  to  allege  that  pe* 
titicmers  resided  vrithin  the  district.— Id. 

Petitimi  for  division  of  school  district  under 
Laws  1918,  &  76,  I  406,  was  not  defective  for 
failure  to  allege  that  there  were  two  school- 
houses  within  the  district  sought  to  be  divided ; 
that  being  a  question  of  fact  for  determination 
by  tbe  board.— Id. 

Petition  under  Laws  15)13,  c.  76,  8  405,  for 
division  of  8cho<d  district  is  not  a  '^pleading," 
and  its  snffidencv  is  not  to  be  tested  by  sub- 
jecting it  to  analysis  by  a  trained  legal  mind 
seeking  defects^ — Id. 

Averments  of  petition  under  I^ws  1913,  c.  76, 
g  405,  for  division  of  school  district,  are  not 
to  be  construed  against  signers. — Id. 

Petition  for  divisioo  of  scnool  district  under 
Laws  1913,  c.  76.  |  4(^  heU  sufficient  to  con- 
fer jurisdiction  upon  tbe  board  of  trustees  ot 
the  district— Id. 

<&=>37(5)  (Kan.)  A  county  superintendent's  void 
order,  attempting  to  rescind  her  action  in  legal- 
ly detaching  territory  from  a  school  district  and 
in  organizing  it  into  two  new  districts,  was 
properly  excluded  in  an  action  to  enjoin  8u-< 
penntendent  and  otiiers  from  organizing  or 
treating  detached  territory  as  part  of  new  dis- 
tricts.—School  Dist  No.  29  of  Finney  County 
V.  Wilson,  177  P.  523. 

«=939  (Kan.)  Under  Gen.  St.  191.5.  §  8906,  tbe 
board  of  county  commissioners  at  a  special 
meeting  called  therefor  has  no  jurisdiction  to 
hear  on  appeal  from  county  superinteodent'a 
action  in  altering  old  acbool  districts  or  in 
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formiDg  new  ones.—School  DisL  No.  29  of  Fin- 
ney County  T.  WUeon,  177  P.  523. 
4=>39  (Moot)  Notice  of  appeal,  ia  proceedins 
for  diviaioQ  of  school  diatrict  under  I^ws  1913, 
c.  76,  {  405,  need  not  state  that  the  appellants 
are  regidcDt  tanayers;   such  matter  Deing  of 

J roof  aad  not  of  aaaertiCHi.— State  t.  Feteraoii» 
77  P.  245. 

Notice  of  appeal,  in  proceeding  for  diviaion  of 
school  district  onder  Laws  1813,  c.  76,  {  405, 
when  duly  served,  within  30  days,  upon  the 
cbainnan  of  the  board  of  trustees,  was  not  de- 
fective because  filed  3  days  after  expiration  of 
such  time,  since  the  statute  nowhere  requires 
that  the  notice  be  filed.— Id. 

Under  Laws  1913,  c.  78,  !  406,  taxpayers 
within  tlte  district  have  the  right  of  appeal  from 
the  decision  of  the  board  of  trustees  in  a  pro- 
ceeding for  division  of  the  school  district. — Id. 

Where  board  of  school  trustees,  county  aoperin- 
tendent  of  schoi^  and  board  of  county  commis- 
sioners severally  bad  jurisdiction  of  petition  un- 
der Laws  1913.  c.  76,  }  406,  to  create  new  school 
district  by  division  of  existing  district,  and  did 
not  exceed  their  Jarisdiction.  petition  in  certio- 
rari to  review  the  decision  of  the  board  of  coun- 
ty commissioners  was  properly  dismissed. — Id. 
«»40  (Kan.)  Neither  a  school  district  nor  the 
district  board  by  injunction  proceedings  can 
question  the  validity  of  action  of  county  super- 
intendent in  detaching  territory  from  such  dis- 
trict and  organizing  that  territory  into  new 
districts.— School  Dlat  No.  29  of  Finney  Coun- 
ty V.  Wilson,  177  P.  523. 

t     <D)  DiKtrlot  PropertT,  Contracta,  and 
;  ^  Llabllttlea. 

«=>8I(2)  (Wash.)  Under  Rem.  Code  1915,  { 
1159,  as  to  giving  bond  on  public  work  condi- 
tioned to  pay  for  "provisions  and  supplies  for 
the  carrying  on  of  such  work,"  materialman 
furnishing  sneet  metal  in  good  faith  to  be  used 
in  construction  of  a  school  heating  plant  hel4 
entitled  to  recover  on  bond,  though  metal  did 
not  go  into  plant;  "provisions  and  supplies" 
including  such  material,  and  "for  the  carrying 
on  of  such  work"  referring  to  furnishing  ma- 
terial* ia  good  faith,  altboui^  by  fault  of  con- 
tractor or  subcontractor  It  does  not  go  into 
Iniilding.— Western  Hardware  A  Metal  Co.  v. 
Maryland  Casualty  Co..  177  P.  703. 

Where  materialman  delivered  sheet  metal  to 
«abcontractor  at  his  shop,  where  efficient  mold- 
ing niMhineB  conld  be  had,  to  be  shaped  into 
forms  necessary  for  constructing  a  school  beat- 
ing plant,  the  fact  that  the  material  was  not 
delivered  at  the  place  where  the  plant  was  to 
he  installed  did  not  deprive  the  materialman  of 
the  right  to  recover  on  the  contractw'a  bond. 
-Id. 

(O)  Teaohera. 

^=9l37  (Wash.)  Where  one  was  employed  as 
principal  of  a  school  district,  and  a  teacher  un- 
der hiin  was  elected  by  the  board  of  directors 
as  "Buperintendent"  and  the  principal  directed 
to  serve  under  him,  there  was  a  breach  of  the 
contract  of  employment;  "superintendent"  and 
"principal."  onder  Rem.  Code  1915,  i  4524,  be- 
ing merely  different  names  for  the  same  posi- 
tion.—Williams  V.  School  Dist.  No.  189,  177  P. 
635. 

^9 1 38  (Wash.)  Where  the  action  of  a  sdiool 
board  in  dismissing  the  principal  of  the  district 
was  reversed  on  appeal  to  the  county  superin- 
tendent, and  on  his  return  the  school  board  in- 
formed him  that  a  teacher  who  had  served  un- 
der him  had  been  made  superintendent  ot  the 
district,  and  that  he  should  serve  under  him  and 
teach,  the  principal  did  not  need  to  again  ap- 

?teal  to  the  county  superintendent  before  liriag* 
ng  an  action  for  breach  of  his  contract  at  prin- 
ripaL  whether  the  offer  be  oonridered  as  an- 
other dismissal  by  indirection,  or  an  offer  of 
A  new  and  differeut  employment  in  satisfaction 
«f  an  outstanding  contract.— WilUama  t.  School 
Diat.  No.  188,  177  P.  635. 


SEALS. 
Sea  Landlord  and  Tenant,  (g=>25. 

SEAMEN. 

See  Matter  and  Serrant.  «3>212.  288,  296. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  «=9245,  247. 

SECRET  PROCESS. 

See  NegUgence,  «=»27. 

SEDUCTION. 

See  Criminal  Law,  «=»829,  1137,  1206. 

n.  ORmnTAi.  bespoksibiutt. 

43>37  (Cal.App.)  Information  Heid  to  charge 
crime  of  seduction  under  promise  of  marriage, 
denounced  by  Pen.  Code,  g  208.  particularly  in 
the  absence  of  objection  except  on  appeal. — 
People  v.  Votaw,  177  P.  485. 
^»45  (Cal.App.)  In  prosecution  for  seduction 
under  promise  of  marriage,  denotmced  by  Pen. 
Code,  I  268,  evidence  held  sufficient  to  justify 
conviction.— People  v.  Votaw,  177  P.  483. 
€=^46  (CaLApp.)  Corroboration  of  prosecutrix 
is  not  required  by  law  of  California  to  support 
cpnvictton  of  aedaction  under  promise  of  mar- 
riage.—F*<MJe  V.  Votaw,  177  P.  485. 
$^50{1)  (CaLApp.)  In  prosecution  for  seduc- 
tion, instruction  held  not  erroneous  as  mislead- 
ing in  making  it  possible  for  Jury  to  find  de- 
fendant guilty  if  act  was  result  merelyof  mere- 
tridons  bargain.— People  r.  Votaw,  177  P.  4SS, 

SENTENCE. 

See  Criminal  Law,  «=om,  1206. 

SET-OFF  AND  COUNTERCUIM. 

See  Appeal  and  Error,  «=9l068:  Bills  and 
Notes,  ®s>335.525;  Contracts,  4=s>303:  Tri- 
al, «s>234;  Vendor  and  Purchaser.  «s»334. 

n.  SUBJEOT-MATTER. 

4=»4I  (Ean.)  In  action  on  note,  the  alleged 
breach  of  an  agreement  with  the  payee  to  look 
to  certain  mortgaged  security,  and  to  hold  the 
comaker  for  the  balance,  only,  forma  no  legal 
basis  for  a  set-off  or  counterclaim  by  the  co- 
maker.—Conqueror  Tmnt  Co.  t.  Danforth,  177 
P.  357. 

SHERIFFS  AND  CONSTABLES. 

See  Appeal  and  Error,  4^010;  Counties,  ^» 
70,  216;  JnsCicea  of  the  Peace,  «3=»53:  Lim- 
itation of  Actions,  ®=»34:  Officers.  «=>99, 
101. 

n.  OOMPBiraATIOH. 

^28  (Ariz.)  The  salary  of  plaintiff,  sheriff  of 
defendaut  county,  whose  first  term  began  with 
admission  of  Arizcma  to  statehood,  fixed  by 
board  of  supervisors,  was  the  legal  salary  which 
he  was  entitled  to  recover  until  it  was  changed 
by  general  law.  in  view  ot  Const,  art.  12,  |.4,  as 
to  fixing  of  salaiT  by  supervisors.— -Santa  Cms 
County  v.  McKnfght,  177  P.  256. 

SHIPPING. 

See  Master  and  Servant,  «s>212,  286,  295; 
Wharves. 

V.  IJABELITIES  OF  VES8EI.8  AHD 
OWKEB8  IN  QENEBAX. 

4s»79  (GaLApp.)  Under  a  contract  between  a 
boat  owner  and  an  oil  company,  whereby  thn 
boat  owner  guaranteed  "proper  unloading  fa- 
cilities and  access  to  the  dock"  to  th<^  oil  com- 
pany when  delivering  oil  to  his  boat,  he  was 
bound  to  furniih  unloading  facilitica  which 
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would  insare  deUvevy  of  oti  on  board  with  safety 
sod  despatch.— Union  Oil  Co.  of  California  r. 
BidMmt.  m  P.  196. 

Where  a  boat  oWner  agreed  with  an  oU  com- 
pany to  supply  proper  unloadics  fadUtlea,  the 
duty  Btill  rested  on  him  to  discover  and  cor- 
rect any  defects  in  an  apron  leading  from  the 
wharf  to  Ms  steamer,  r^rardleos  of  tht  influ- 
ence of  the  tides.— Id. 

4=»80  (CaLApp.)  Notwithstandiag  harbor  eom- 
miasioners  have  the  doty  of  repairing  defects  in 
wharves,  a  boat  owner  asMv  a  plw  must  exer- 
cise reasonable  care  to  discover  and  correct 
such  defects,  be  inviting  the  public  to  the  pier 
for  the  transaction  oi  business.— Union  Oil  Co> 
of  CaUfomU  T.  Bldeoot,  177  P.  196. 

The  driver  of  an  oU  truck  detivertng  oU  to  a 
steamer  at  a  dock,  having  safdy  d^vered  a 
load  about  an  hoar  before,  was  charged  with 
no  dutr  of  leaTing  his  track  and  investigating 
as  to  uie  safety  oi  the  apnm  leading  from  the 
dock  to  the  Iraat.  where  it  was  in  the  same  con- 
dition  as  before,  and  could  assume  that  defuid- 
ant  would  use  reasonable  care  to  see  that  the 
apron  was  safe.— Id. 

^»86CQ  (CaLApp.)  In  an  action  for  the  loss 
<tf  an  (Hi  truck  precipitated  into  the  harbor 
because  of  an  apron  leading  from  the  dock  to  a 
steamer  giving  way,  evidence  held  not  suffi- 
cient to  show  a  custom  of  the  driver  to  notify 
the  engineer  of  the  steamer  before  driving  on 
the  apron. — Union  Oil  Co.  of  California  v.  tUde- 
out,  177  P.  196. 

In  an  action  for  loss  of  an  oil  track  precipi- 
tated into  the  harbor  by  the  giving  way  of  an 
apron  leading  from  the  dock  to  a  ateaiaer,  the 
burden  was  not  on  plaintiff  to  show  that  the 
defect  was  produced  by  defendant  or  his  agents, 
the  doctrine  res  ipsa  loqnitnr  appUing.— Id. 

In  an  action  for  loss  of  an  oil  trudi  by  the 
giving  way  of  an  apron  leading  from  a  dock  to 
a  steamer,  evidence  held  sufficient  to  show  that 
defendant  bad  some  control  over  the  situation 
because  of  the  necessity  of  adjusting  the  apron 
in  accordance  with  the  tides.— Id.  \ 

In  an  action  for  loss  of  an  oU  trnck  by  giving 
way  of  an  apron  leading  from  a  dock  to  a 
steamer,  evidence  that  the  driver  of  the  truck 
had  made  25  trips  previously,  when  the  apron 
was  in  exactly  the  same  poeitum,  was  sufficient 
to  show  that  in  the  ordinary  course  of  things 
the  Biwon  would  not  give  way.— Id. 

SIGNATURES. 

See  Adoption,  *=»7;  Appeal  and  Error,  «=» 
417,  669,  704.  1064;  Bifis  and  Notes,  ^04; 
Criminal  Law,  «!S»236.  442,  1099;  Frauds, 
Statute  of,  «eaBl08,  115;  Insurance,  «»668; 
Sales.  «E3>23t  Trial  «»194:  WlDs,  «»56. 

SLANDER. 

See  libel  and  Slander. 

SLOT  MACHINES. 

See  Gaming.  ^68. 


SOLDIERS. 


See  War. 


SPECIFIC  PERFORMANCE. 

See  Equity,  «»K7. 

n.  CONTRACTS  ElTFOBOEABXiE. 

^53  (Wash.)  Contract  for  sale  of  defend- 
ant's  business  fixtures  and  stock  to  undisclosed 
principal,  which  was  executory  to  the  extent 
that  tne  principal  would  have  the  privilege  of 
participaong  with  defendant  in  making  in- 
Tolee  before  consummation  of  sale,  hetd  not 
enforceable  where  ptaintifC  UBdisclosed  princi- 
pal was.  to  the  knowledge  of  agent  who  made 
the  contract  for  bim,  a  competitor  in  business. 


with  whom  defendant  would  not  have  made 
the  contract— Cohn  t.  Knabb,  177  P.  794. 
«B>5S  (Okl.)  Where  the  parties  have  made  a 
contract,  not  specifically  enforceable  because 
invalid  as  against  public  policy,  equi^  will  not 
make  and  enforce  a  new  and  Talid  cootraet 
for  them.— Clark  v.  Frader,  177  P.  580. 

SPEED. 

Sea  Mtmi(^al  Corporations,  ^»706. 

STATES. 

See  Banks  and  Banking,  «=:»44;  BlectionB,  ^=s» 
147;  Fish,  «s>lS;  Officers,  «sid»,  100; 
Statatca,  ^149. 

I.  POLZnCUX  STATUS  AHS  BELA- 
TIONS. 

4fe»9  (Ariz.)  The  words  "change,"  as  used  in 
Const,  art  12,  |  4,  and  "alter,"  as  used  in  ar- 
ticle 22,  I  2,  as  to  the  amendment  of  territorial 
laws,  continued  In  force  temporarily  under  the 
state  Constitutimt,  may  be  used  interchangea- 
bly.—Board  of  Sup'rs  of  Tarapai  County 
Stephens,  177  P.  261. 

m.  MOPERTT.  CONTRACTS,  AND 
IJABIUTIES. 

«=>I09  (Arts.)  Unless  prohibited  by  the  Con- 
stitution, the  Legislature  may  release  a  debt 
dne^  the  state.— Boss  r.  Godiise  County.  177 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  UMITATIONS. 

See  Limitation  of  Actions.  ' 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particular  subject^  see 
the  various  specific  topics. 

I.  EHAOTMENT.  BEQUISXTES,  AND 
TAXXDXTY  IN  GENERAI.. 

4=»47  (Kan.)  The  Fire  PreTentlon  Act,  S  5, 
requtaing  that  "all  electric  wiring  shall  be  in 
accordance  with  the  National  Electrical  Code," 
Is  void  for  uncertainty.— State  v.  Crawford,  177 
P.  360. 

V.  BEPEAZ., 'SUSPENSION,  EXPZRA- 
TION,  Atm  VLEVtVAL. 

^;»I49  (Aria.)  Territorial  laws,  which  were 
subject  to  repeal  by  the  territorial  Legislature 
when  continued  under  the  state  Constitutioo, 
continued  to  be  repealable  by  the  state  L^s- 
lature.— Board  of  Sup'ra  of  xavapai  County  v. 
Stephens,  177  P.  261. 

TX.  CONSTBUOTIOir  AND  CKPERA- 
TIOX. 

<A>  Oeaeral  Bwlea  oC  CoaatraetloB. 

«=»I84  (Mont)  In  interpreting  Direct  Primary 
Election  Law,  the  fundamental  purpose  of  the 
law  must  be  kept  in  view,  and  every  section  of 
the  act  read  vrith  such  pnrpoM  In  mind.— State 
v.  Duncan,  177  P.  248. 

^sa203  (N.M.)  Where  context  of  an  act  shows 
omission  of  words,  they  may  be  supplied  by 
judicial  construction  to  complete  the  sense  snd 
express  the  legislatiTe  will;  but,  if  its  meaning 
cannot  be  Judicially  determined,  cMrt  will  not 
complete  or  make  certain  an  act  otherwise  in- 
complete or  uncertain. — Continental  OU  Co.  v. 
City  of  Santa  F«,  177  P.  742. 
«»206  (Mont)  A  sUtute  is  to  be  construed  in 
its  Mtirety,  and  If  possible,,  meaning  given  to 
every  word,  phrase,  sentence,  .and  scqtion.- 
State  T.  Duncan,  177  P.  248. 
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«=»206  (Okl.)  The  general  rule  is  that  the  en- 
tire act  must  be  construed  so  as  to  give  effect 
to  every  section,  where  such  construction  ia 
posaible.^Brets  v.  El  Reno  State  Bank,  177 
P.  362. 

«»2I0  fN.M.)  A  **preamble"  is  a  prefatory 
stBtement  or  explanation  or  a  finding  of  facte 

by  thp  power  making  it,  purporting  to  state 
the  purpose,  reason,  or  occasion  for  making 
the  law  to  which  it  is  prefixed,  and,  though  not 
an  essential,  it  may  be  considered  in  interpret- 
ing the  act.— Continental  Oil  Co.  t.  City  of 
Santa  Fe.  177  P.  742. 

^2il  (Mont)  The  title  of  a  statute  is  indic- 
ative of  legislative  intent  in  passing  it.— State  v. 
Dnncan,  177  P.  248. 

^225 (%)  (Wash.)  Where  use  of  teams  has 

•  been  construed  to  be  a  "Bupply"  prior  to  the 
passage  of  IjAWs  1915,  p.  525,  requiring  10 
days'  notice  to  the  principal  contractor  to  be 
given  for  furnishing  "materials,  supplies  or 
provisions,"  it  will  be  assumed  that  on  the 

ffi8sage  01  such  act  the  previoua  judicial  def- 
tion  of  the  word  "aupply"  was  mcorporated 
therein.— Irfdingham  v.  City  of  Blaine,  177  P. 
783. 

«=>226  (Okl.)  Where  a  statute  is  taken  from 
another  state  after  its  construction  by  highest 
court  of  tbat  state,  It  is  presumed  that  it  waa 


adopted  as  so  coDatrDed.--ConwiU  v.  EUrUge. 

177  P.  79. 

<&=»227  (Wyo.)  An  affirmative  statutory  provi- 
sion relating  to  the  time  or  manaer  of  perform- 
ing official  acts,  unqualified  by  negative  words, 
is  directory  rather  than  mandatory,  though  it  is 
a  question  of  intention  to  be  ascertained  from  a 
consideration  of  the  entire  act,  its  nature, 
object,  and  consequences  of  construction.—TAl- 
len  V.  Lewis,  177  P.  433. 

(O)  Time  of  Tuifeliiv  Btfeet. 

«=3253  (Ariz.)  Laws  1917,  c.  80,  relating  to 
collection  of  salaries,  etc.,  not  having  received 
the  necessary  approval  of  Governor  to  make  it 
an  emergency  measure,  did  not  in  view  of 
Const,  art  4,  {  1,  subd.  3,  beccMue  effective  un- 
til 90  days  after  adjounuocot  of  session;  and, 
since  it  ia  prospective,  it  does  not  affect  plain- 
tifTs  action,  filed  Iwg  before  expiratioD  of  the 
90  days.- Santa  Gnu  Coan^  v.  McKnight,  177 
P.  256. 

<^255  (Okl.)  Act  March  23, 1917  (Laws  1917, 
c.  219),  amending  Bev.  Laws  1910,  fl  5238, 
which  was  passed  with  an  emergency  clause  at- 
tached, became  effective  from  the  date  of  its 
^Ewa^e  and  approval.— Holbert  v.  Patrick,  177 


UHITBD  9TATU. 

CONSTITUTION. 

Amend.  14  848 

Art.  4.  i  2  848 

JUDICIAL  CODE. 

Aet  1911,  March  S.  ck.  B31,  36 
Stat.  1087. 

SS  24,  256.  '  Amended  by 
Act  1917,  Oct  6,  ch.  97, 
H  1.  2,  40  Stat  885. ...  788 

STATITTES  AT  lUAROB. 

1887,  Feb.  4,  ch.  104,  24 

.    Stat  379    1 

1887,  Feb.  4,  ch.  104,  §S 

1,  8,  20,  22.  24  Stat  379, 
382,  386.  387    1 

1898,  March-  2,  ch.  196.  { 

2,  27  Stat.  B31  ....538,  983 
1908,  April  22,  ch.  149, 

35  Stat  66   477.  536. 

799,  830,  909.  933 
1908,  April  22,  ch.  149.  | 

1.  85  Stat.  65    830 

1908,  April  22,  ch.  149,  8 

3,  35  Stat.  66.  .536.  830,  933 
1908,  April  22.  ch.  149.  S 

4,  35  Stat.  66   830,  933 

1008,  May  27,  cb.  190,  35 

Stat  312..  ff? 

1908,  May  27,  ch.  199,  «  3, 
35  Stat  813    67 

1911,  March  3,  eh.  231.  H 
24.  256.  36  Stat  1091, 
1160.  Amended  by  Act 
1917.  Oct.  6.  ch.  07,  fig 

1,  2,  40  Stat  395    788 

1917.  Oct.  6,  rh.  97,  fij)  1, 

2.  40  Stat  305    788 

1918.  June  14,  ch.  100,  40 
Stat   606   369 

EEVISED  STATUTES. 

5  766    459 

U  2339,  2340    756 


STATUTES  CONSTRUED. 

COMPILED  STATUTES 
1910  (or  1918). 

I  1202    459 

2308e,  art.  15  461 

4647,  4648    750 

8563.  8672,  8S8S,  8604a, 

8604aa    1 

H  8605-8612    933 

I  8606    536 

il  8657-8665   477,  536, 

799,  830,  909,  933 

COMPILED  STATUTES  1918. 

II  991(3),  1238    788 

Append.  8S  4234a,  4234b. .  869 


ARIZONA. 

CONSTITUTION. 

Art  4,  fi  1.  subd.  3  256 

Art  4.  §  17   261 

Art  12.  I  3  261 

Art.  12.  8  4   256,  261 

Art  22,  I  2  261 

Art.  22,  i  17   256,  261 

REVISED  STATUTES  1901. 

Civil.  Code. 
Par.  2610    23.  091 

REVISED  STATUTES  19ia 

Civil  Code. 

Par.  709    256 

Par.  709.  Bubd.  3  270,  271 

Pars.  1363,  1408,  2080...  27 

Pars.  2419-2440   .  2.56 

Pars.  3153-8162    20 

Pars.  3220-3241  ........  256 

Par.  6134,  subd.  1   19 

LAWS. 

1912,  eh.  2.  tit.  16,  pars. 

3222-3248   28 

1012,  ch.  03   931 

1917.  ch.  61   261,  271 

1917.  ch.  80    256 

1917,  ch.  80,  I  4  931 


OAUrORMIA. 

CONSTITUTION. 

Art  6.  I  4%  283 

Art  11.  i  18  291 

Art.  20,  I  21    


273 


CIVIL  CODE. 


is  137,  189    868 
158   150 
163   165,  180 
104.   Amended  by  Laws 
1807,  p.  63  180 

{ 223    283 
224,   Amended  by  Laws 

1881.  p.  24    283 

»  22S,  226    288 

f  226.    Amended  by  Laws 

1880,  p.  4  288 

227    283 

i  ;«1,  847    178 

853  455 

8.jG  488 

111(16    18S 

il  10.-,3,  1057   444 

1114  280 

lUi:^  193 

j  1::14,  1217   355 

11(12   165 

14X0  »  491 

ir>4l,  1605    604 

1642    150 

1647    880 

iMl   150 

22\r.  488 

CODE  OF  CIVIL  PRO- 
CEDURE. 

1 204    886 
338,  subsea  4  184 
338.  subsec  1  184 
347    493 

I  352.  subsec.  2  645 

|§  369,  378    884 

8  412.    Amended  by  Laws 

1905,  pp.  141.  142  193 

8  478.    Amended  by  Laws 

1917,  p.  242    154 

8  618,  657    846 

701,  subsec  2  161 
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7ft5-   161 

953a   173 

90Sa-et  seq   154 

9B3b   ITS 

953c  158.  173,  613 

957   493 

1190   847 

1209    301 

1209,  BubseCB.  5.  10. . . .  488 

1211   301 

J21S  ...162,  301 

1465    160 

(  1747,  1751    277 

1854    282 

1855,  Embsec.  5   174 

1908,  Bubsec.  2   184 

1962,  subeec.  2  ; . .  880 

1963,  subeec.  4   477 

196S,  BUbaecs.  16,  16...  263 

2065    488 

'      PENAL  CODE. 

189    461 

288    485 

288    885 

670    157 

860.   458 

IIU  453 

1247  485 

POLITICAL  CODE. 

is  3443,  3493    290 

4005c   885 

4041,  BDbsec  6   466 

S  4074-4076    465 

GENERAL  LAWS  1915. 
Act  2SSlb.  {  22    882 

GENERAL  LAWS  SUPPLE- 
MENT 1917. 

Act  2331b.  I  1,  nibaec.  14  882 
LAWS. 

1880,  p.  4   283 

1883,  p.  262,  8  763    291 

1887,  p.  29    184 

1891.  p.  24    283 

1897,  p.  63  180 

1897,  p.  264  163 

1807.  pp.  271,  274,  H  48, 

69,ecr...  ..?..„  153 

1905,  pp.  141,  142   193 

1909,  p.  1072,  I  24    489 

19U,  p.  730,  si  23,  25,  26, 

87    473 

1911  (Ex.  Seas.)  p.  18. . . .  484 

1913,  p.  20    301 

1913,  p.  21.  U  6.  7  301 

1913,  p.  279    273 

1913,  p.  284,  81  13,  14  . .  273 

1913,  p.  284,  8  15a  440 

1913,  D.  290,  I  19b  490 

1913,  p.  290,  8  20    449 

1913,  p.  295,  8  31    884 

1913,    p.    313.    8  77a. 
Amended  hy  Laws  1915, 

p.  1102.  8  28    278 

1^3.  p.  31«,  8  84  489 

1913,  p.  577.  Amended  b? 
Tjrwb  1915,  p.  311;  Laws 

1917,  p.  26   ,....  201 

1915,  p.  311   291 

1915,  p.  1101,  8  TOa  &iS 

1915,  p.  1102.  8  28  273 

1917,  p.  2fl   291 

1917,  p.  242    154 

1917,  p.  6fi5   157 


GOZ.ORABO. 

CONSTITUTION. 
Art  2,  8  16  


976 


MILLS*  ANNOTATED  CODE. 
297  141 


1768 


136 


REVISED  STATUTES  1908. 

1620    186 

1050    975 

BULLS*^  ANNOTATED  STAT- 
UTES 1912. 

LAWS. 
1902,  pp.  45,  146,  §8  13, 

20^ '..7..,;  us 

1907,  p.  324    141 

1915,  p.  275    970 

1916.  pp.  278,  285.  88  10. 
 970 


IDAHO. 

CONSTITUTION. 
Art.  9,  8  8..,.,..  


400 


REVISED  CODES. 


8  2256,  2277    898 

2815.  Amended  bj  Lawi 

1915,  ch.  44    888 

S  44117.   Amended  by  Laws 

1911,  ch.  229    843 

I  5977.  sabsec.  6  393 

I  7066   893 

LAWS. 

1911,  eh.  22©   848 

1915,.  cb.  44  S8S 


KAKSA8. 

.  CONSTITUTION. 
Art.  2.  I  18  838 

CODE  OF  CIVIL  PRO- 
CEDURE. 

88  66S-e78b  838 

CODE  OF  CRIMINAL  PRO- 

'  C^DURB. 
8  104  619 

GENERAL  STATUTES  1015. 

I  484   ■  533 

8  506.    Repealed  by  Laws 

1917,  ch.  74,  8  5   540 

2961  et  aeg  528 

3822   ».  538 

4863    8f!0 

4979    521 

8  5896-5942    834 

6523    357 

7530    530 

7571-7.^94    838 

7696,  77U9,.  7947,  7048  9 

8018  610 

8906    523 

88  11587.  11588   9 

LAWS. 

1911,  cb.  218.  Amended 
by  Laws  1913,  cb.  216. .  522 

1913,  cb.  216   622 

1917»  cb.  74,  I  6  540 

'  MONTANA. 

REVISED  CODES. 

8  521.  624    250 

1340   402 

8  3304-8817    401 

9  4424-4429.  4602-4504..  406 
4512    756 

ft  4519,  6069  406 


•Bd  KJET-NVMBBB 

6268   402,  76B 

{  6683,  6534    252 

f  6686   264 

I  8028  241 

J  9297    243 

LAWS. 

1913,  p.  670'  248,  260 

1918,  pp.  570,  674.  88  2,  7, 

8  260 

1918,  pp.  579,  586,  88  16, 

32  ..............v....  248 

1918,  cb.  76.  8  406  245 
1818,  tdi.  86,  8  16    406 


KEVADA. 

REVISED  LAWS. 

8  4552    17 

18  5046.  6829    11 

8  5340   933 

LAWS. 

1907,  ch.  44,  I  4a,  b  ... .  17 

1907,  eh.  44,  8  26   17 

1918,  p.  411    409 

1816,  ch.  168,  8  104  ... .  11 


NEW  lUSXIGO. 

CODE  191S. 

18  646,  653   894 

I  1551    748 

I  5500    746 

I  5602.   Amended  by  Lawi 
1915,  ch.  78   74a 

LAWS. 

1870,  ch.  31  890 

1915,  ch.  78    746 

1917,  ch.  43,  81  16,  22. . .  888 
1917,  cb.  45,  88  17,  19. . . .  741 

OKI4AHOSCA. 


CONSTITUTION. 


680 
670 


Art.  9,  8  6  • 
Art.  23,  8  6 


COMPILED  .LAWS  1909. 

8  822,  824   876 

6623.  Amended  by  LawB 
1913.  cb.  68    621 

REVISED  LAWS  1910. 

252,  Hubsec.  3    555 

306     674 

362,  366    71 

653,  554,  644    376 

926,  884^  836   88 

98«   571 

1339   „   583 

1554   71 

2204    129 

2258    929 

2336   122,  124 

.2348    124 

g  2652,  2600,  2S;{0   127 

i  2945    Ill 

4(^6   548 

4509    79 

4724    109 

4745    79 

47.59   370,  648 

4790    mi 

4793    530 

\  4961   •  -614 

5033    668 

5049    Ill 

8  5088.  5090    909 

6179    698 

6238.  Amended  by  Laws 

1917,  ch.  218   566 
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fl  5238-6340   547 

8  5244,  B2i(S  924 

i  5274    109 

5494    608 

5541    Ill 

i  5654,  6657    887 

5739,  sabsec  2   129 

6674    621 

g  5921,  5930    122 

6003    380 

6515    558 

6564    612 

6582    663 

7419  901 

LAWS. 

1907-08,  ch.  10,  art.  1...  876 
1907-08.  ch.  10.  art.  1,  |  7  876 

1910-11,  ch.  89   862 

1910-11.  ch.  121  125 

1913,  ch.  68    621 

1913,  ch.  93    861 

1913.  ch.  128,  M   026 

1915,  ch.  107,  art.  1,  eubd. 
B.  I  7  862 

1915,  ch.  246   see 

1916,  ch.  26.  S  4  920 

1917,  ch.  219  666 


OBEOON. 

CONSTITUTION. 

Art.  2,  f  14a  944 

Art.  7,  H  2,  6  985 

Art.  17,  «  1  944 

DBADT  &  LANR'S  OENBR- 
AL  LAWS. 

Ch.  6,  S  627.   Amended  bj  . 
Laws  1899,  p.  227    942 

LORD'S  OREGON  LAWS. 

f  184    429 

I  628.   Amended  by  Laws 

1911,  p.  148   33 

534    942 

651,  snbiecB.  1,  8   936 

554,  Bubsec.  2    942 

559,  BQbsec.  4    63 

i  693,  793.  797    432 

808,  subsec.  2    432 

i{  IMO,  2870    64 

6t^   939 

CITY  CHARTEKS. 

PortJand,  |i  21,  30,  64. 
123  ....!....:........  944 


LAWS. 

1899,  p.  227    942 

1911,  p.  16  429 

1911,  p.  148   33 

1918,  p.  294    37 

1913,  p.  577,  5  1    426 

1916,  p.  141,  M  1-4   64 

1915,  p.  161, 1  6.  Amend- 
ed by  Iaws  1917.  p.  46, 

%  1    64 

1915.  pp.  166,  169,  H  S3. 
39  •  • .  64 

1917,  p.*  46,'  V  i' -  64 

UTAH. 

CONSTITUTION. 
Art.  IS.  1  8  214 

COMPILED  LAWS  1907. 

«  686x10    224 

I   686x17.     Amended  by 
Laws  1909,  ch.  87  ....  224 

2001    768 

8606    418 

LAWS. 

1909.  ch.  87    224 

1917,  ch.  2  285 

1917,  eh.  2,  11  8,  17,  26..  2S5 

WASHINGTOK. 

CONSTITUTION. 

Art.  4.  9  4    679 

Art  12,  §  11   827 

REMINGTON  &  BAIiUN- 
GER*S  CODB. 

I  220    789 

g  673.  674    708 

1696    861 

2563    855 

REMINGTON'S  CODE  1915. 
46    666 

ir>f;   810 

loU,  Bubsec.  4  651,  810 

Ji^i  .   692 

S  i;s7,  291    347 

S  .-isit,  391   319 

r,S7   675 

sjT   ass 

§  1)88,  989    790 

1035   699 

,  1049    701 

{  1188.  1146    710 


iir;o  

i:i42  

MO-i  

ir,;U.  KWti  

ITTi.  eubsiica.  1,  (j. 
1736 


....  703 

WW  ^ 
....  812 
....  678 
....  786 

1752   816,  818 

S  1756,  1847   665 

■sm   634 

L'<M>5.  Bubaer.  6  728 

Bubscc.  4  728 

-:;72  TOl 

{  3715,  8720-3722,   602 

3909    699 

4091  et  flag   W7 

4r.24   635 

4!U1    737 

'^W?,   344 

.-,2itO  V   818 

.7.117   736 

i  r,!)i9.    722 

t».j9-3-i    787 

(;(i04_3,  7104    606 

7434,  7435.  7481    699 

■  T494,  7507    347 

7«71-20,  7671-35.....  665 

8369-8373   320,  «» 

S746   833 

S7(!6  722 

S787   712 

880^    ............  333 

LAWS. 

1896,  p.  39    732 

1909,  p.  716  646 

1911,  p.  129    732 

1911.  p.  845   ■ .  788 

1913,  p.  301    721 

1913,  p.  301,  S  3  721 

1915.  p.  2    334,  669 

1916,  pp.  7.  8.  H  5.  11,  12  834 
1915^  p:  279  827 

1916,  p.  525    78.1 

1917,  p.  271    827 

1917.  p.  290,  j  35    827 

1917,  p.  498.  8  1    671 

1917,  pp.  670,  671,  %\  103, 

104  ..................  328 

1917,  p.  706^  S  219  828 

WTOMnia. 

COMPILED  LAWS  1910. 

il678.  snbaec.  9  190 
2833    180 

LAWS. 

1917.  ch.  32  

1917,  ch.  32,  I  10  483 


STAY. 

See  Master  and  'Serrant,  «s»411U. 

STENOGRAPHERS. 

See  Criminal  Law,  ^»236. 

STREET  RAILROADS. 

See  Carriers:  Ferries,  «s>6,  32,  33. 

n.  BEQUUITIOK   Ain>  OPERATION. 

(^90(3)  (Wash.)  An;  failore  of  street  cable 
car  to  give  Bignal  on  approaching  croaaing  was 
not  negligence  as  to  driver  of  auto  who  had 
seen  it  in  time  to  avoid  collision,  but  attempted 
to  croaa. — Blanchard  t.  Puget  Sound  faction, 
Light  &  Power  Co..  177  P.  822. 
$:^99(9)  (Wash.)  Driver  of  auto  who,  aeeing 
H|)proachiug  street  car  at  crossing  in  time  to 
htop  and  avoid  collision,  speeded  up,  and  at- 
tempted to  cross  ahead  of  a  car.  at  a  distance 
from  regular  place,  relying  on  car  slowing  up, 
on  seeing  bim,  waa  guilty  of  contributory  neg- 


a"  ence.— Blanchard  v.  PUget  Sound  Traction, 
ght  &  Power  Co.,  177  P.  822. 

STRIKES. 

Se«  Injunction,  4s>101. 

SUPERSEDEAS. 

See  Appeal  and  Error,  «=»396,  468,  400. 

SURETYSHIP. 

See  Principal  and  Buretr. 

TAXATION. 

See  Adverse  Possession.  ^393;  Constitntional 
Law,  «=>290;  Covenants.  <8==>96;  Fish. 
15;    Municipal  Corporations.  4=»444,  453. 
484.  495.  513;  Waters  and  Water  Courses. 
<^231. 

I.  MATURE  AND  EXTENT  OP  POWER 
IN  OENERAI.. 

4s»6  (Wash.)  Not  only  property  issued  by  the 
fOTemment  to  Indians,  but  also  tlte  increiM 
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and  proiMrty  pnrchaMd  viith  the  pcocecds  ^ 
the  Mie  of  wraed  propartar  and  mercase,  i« 
exempt  frMB  taxatltm  bw  toe  atatftr-Olner  t. 
McNair.  177  F.  641. 

n.  OOlflTITUTIOlfAIi  BEQimUB- 
XEICTS  AHD  BESTBIOIIOKB. 

«s»40(6)  (Waih.)  Sixelarion  from  town  of  part 
of  land  of  petitioner  held  not  vlolatioa  of  con- 
stitutional DroTiaion  a*  to  anifonnlty  of  taxea. 
-State  T.  JohttBon,  177  P.  680. 

m.  UABIUTT  or  raSMNTS  AXD 
PBOPBBTT. 
<A)  PrlT«t«  P«MO»B  aaA  Proverty  la  Sob> 

^364  (Cokk)  Beaerroir  rigliti,  need  apon  lands 
lytnt  under  a  canal,  an  taxable  a  *'real  es- 
tate?' like  Improvements  Dpon  the  land  opoo 
which  they  are  applied,  and  are  not  sabject  to 
double  taxation.— Antero  &  Loet  Park  Beser- 
Toir  Co.  T.  Board  of  Com'rs  of  Park  Ooun^,  177 
P.  14a 

A  reserrt^r  dam  la  not  subject  to  taxation  sep- 
arate from  the  reeerroir  or  water  rights,  and  la 
not  an  improvement  upon  the  land  upon  which  it 
rests,  within  the  meaning  of  our  revenne  laws 
(Sees.  Laws  10O2,  p.  45,  1 18).— Id. 
«a»82  (Okl.)  Where  nontaxable  Indian  lands 
become  taxaUe  on  alienation,  a  rendee,  who 
takes  possession  thereof  under  an  executory 
contract  of  sale,  has  equitable  titie  thereto  and 
is  the  owner  thereof  (or  the  purpose  of  taxa- 
tion.—Morris  T.  Board  of  Oom^  of  Lore  Omw- 
ty,  177  P.  900. 

(C)  PnUlA  rwmwwtr  mmm  laatltBtlwu. 

^176  (Wash^  Where  pnbUe  surrey  showed 
land  to  be  within  section  granted  by  Congress 
for  the  use  of  tbe  common  schools  of  state  by 
the  Raabling  Act,  tbe  title  to  tbe  land  was  ia 
tbe  state  and  not  taxable,  though,  prior  to  sur- 
vey, patent  to  land  bad  been  issued  by  the 
United  States  government— Ortman  t.  Kit- 
titas County^  177  P.  721. 

Where  Umted  States  government  issued  pat- 
ent to  land  subsequently  found,  upon  public 
Burv^,  to  be  state  land  under  Enabling  Act, 
and  title  thereto  vas  decreed  to  be  in  state  in 
action  to  quiet  title,  but  thereafter  became 
subject  to  coDveyance  to  TTnited  States  upon 
being  selected  therefor  tmder  Laws  1918.  p. 
301,  i  3,  the  title  pending  such  final  selection 
was  in  state  and  not  subject  to  taxation.— Id. 

^241(1)  (Utah)  Where  a  building  owned  by  a 
charitable  association  was  in  part  rented  out  to 
stores,  tbe  income  being  used  only  to  keep  the 
building  in  repair  and  for  charitable  and  benev- 
olent purposes,  the  part  of  the  building  rented 
out  to  tbe  stores  vas  not  exempt  from  taxation, 
under  Const,  art  13,  1  8.— Odd  Fellowa'  BIdg. 
Aas'n  T.  Naylor.  ITTK  214. 

V.  UIVT  AHD  ASSEBSMENT. 
(B)   AMoaaan  mmA   ProoMdlasa    for  A>- 
■•■■ment. 

4b>3I9(1)  (Wash.)  For.  purpose  of  assessing 

mining  property  as  a  prospect,  it  Is  unnecessary 
for  county  asseasor  and  board  of  equalisation 
to  be  mining  experts,  or  to  employ  experts  to 
make  the  asseasment^Wasbington  Umon  Co&l 
Co.  V.  Thurston  County,  177  P.  774. 
«=3>3ld(2)  (Wash.)  Taluatlons  placed  on  prop- 
erty for  purpose  of  taxation  will  be  presumed 
to  be  reaaonable,  and  neb  presmnptioii  can  be 
overcome  only  by  proof  that  is  clear  and  con- 
viadng.— WashfaigtoD  Union  Coal  Co.  v.  Thurs- 
ton County.  177  P.  774. 

(O  Hade  oC  AsMssment  In  General. 

«»348  (Wash.)  Mining  property  surrounding 
a  proven  mine,  although  in  the  prospective 

177P.-68 


stage,  may  be  given  an  assessed  valuation  as  a 
prospect,  where  there  ia  reason  for  asseaaing 
officers  to  find  and  believe  that  tbe  property 
has  coal  values.— Washington  Unium  Coal  Co.  v. 
Thurston  County,  177  P.  774. 

(B>  AaaesMKont  Bolls  or  Boafca. 

«^=>425  (Idaho)  Description  in  assessment  roll 
of  a  canal  system  40.70  miles  long,  with  riRbt 
of  way  and  numerous  courses  and  several  res- 
ervoir sites,  as  "canal  DOOO,"  or  as  "also  canal 
valued  at  GOOOi"  was  so  indefinite  as  to  inval- 
idate attempted  assessment,  so  that  tax  sale 
and  deed  did  not  convey  any  titie  to  system. — 
Dickerson  v.  Hansen,  177  jP.  760. 

Where  canal  system,  with  right  of  way  and 
reservoir  sites,  is  described  in  assessment  roll 
as  "40.76  miles  of  canal,  right  of  way  and 
reservoir  sites  1,  67,  J ;  1,  87.  2;  1.  68,  1." 
the  assessment  is  invalid,  as  being  indefinite 
and  UDcertoin,  and  a  tax  tale,  and  deed  based 
thereon,  do  not  convey  any  ntie  to  such,  sys- 
tem.—Id. 


(O)  Bovlew, 


CorreetioB,  or  Settlnc  A*ide 
of  AaaeaameMt. 


4b»S00  (Waah.)  In  an  action  by  an  Indian  to 
set  aside  assessment  of  taxes  on  personal  prop- 
erty, evidenee  held  to  sustain  a  finding  that  the 
property  was  all  acquired  wtth  tbe  proceeds  of 
issued  property  and  the  increase  of  issued 
property.--01ney  v.  McNair.  177  P.  641. 
«ss»500  (Wash.)  Where  United  States  govern- 
ment issQed  patent  to  land  subsequenUy  found 
upon  public  surrey  to  be  state  land,  but  which 
the  state,  in  Lawa  lAlB,  p.  301,  agreed  to  con- 
vey to  United  States,  the  pstentee's  purchaser 
in  poasesgion  of  land  held  to  have  right  to  main- 
tain action  to  cancel  taxes  assessed  against  the 
land.— Ortman  v.  Kittitas  County,  177  P.  721. 

Vn.  FATM EKT  AND  BEFirMDINO  OB 
BSOOVERT  OF  TAX  PAID. 

^=&5I6  (Wash.)  The  owner  of  property  ia 
cbarsed  with  knowledge  tbat  th^  taxes  ere 
unpaid,  and  a  duty  rests  on  him  to  see  to  their 
payment,  if  be  would  prevent  bis  land  being 
sold  therefor,  and  he  is  also  chargeable  with 
knowledge  of  every  step  in  the  foreclosui-e 
proceedings,  including  the  (act  tbat  certiScate's 
of  delinquency  might  issue  for  unpaid  taxes, 
and  in  due  time  foreclosure  be  bad  which  would 
divest  his  title.— Larson  v.  Murphy,  177  P.  657. 
4=>537  (Okl.)  Where  state  bauk^s  asscsament 
was  increased,  without  notice  by  addition  by 
county  board  of  equalization  of  value  of  state 
public  building  bonds,  issued  uoder  I^ws  1010- 
U,  c.  80,  and  thereunder  exempt,  the  tax  was 
illp;ial  as  to  amount  of  increase,  and  bank's 
remedy  was  to  pay  the  tax  levied,  and  sue  to 
recover  illegal  portion  under  Laws  1016,  c. 
107,  art.  1,  subd.  B.  |  7.— Bretz  v.  HI  Beno 
State  Bank  177  P.  362. 

4es>642  (Colo.)  The  board  of  county  commis- 
sioners must  refund,  without  abatement,  an  na- 
lawful  tax  upon  a  reservoir  dam  assessed  as 
an  Improvement  on  Isnd  and  paid  to  prevent  tax 
foreclosure,  in  view  of  Sees.  IjOws  1902,  p.  146, 
I  202,  providing  for  the  recovery  of  illegal  ta^es, 
based  on  erroneons  assessment  and  paid  under 

E-otest.— Antero  &  Lost  Park  Reservoir  Co.  v. 
oard  of  Com'rs  of  Park  Coonty,  177  P.  148. 
^=»543(7)  (Wash.)  Evidence  held  insufficient  to 
overcome  preBumptlon  that  asFieRflraont  placed 
on  unmineo  coal  lands  surrounding  proven  mine 
was  reasonable.-'Wasblngtoii  Union  Gold  Co.  v. 
Thurston  County,  177  P.  774. 
«s=»543(8)  (Colo.)  In  an  action  to  recover  tax 
paid  under  protest,  involving  the  right  to  assem 
a  dam  as  such,  the  court  may  not  Riifftaln  tbe 
assessor  upon  a  theory,  evolved  by  the  cniirt, 
that  there  are  reservoir  rights  una9)«<>Mied,  and 
that  tbe  value  of  the  dam  was  merely  taken  as 
a  measure  of  the  value  thereof,  where  such  the- 
ory is  unsupported  by  any  evidence. — Antero  ft 
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Lost  Park  Besenrolr  Co.  T.  Board  of  Oom'n  of 
Park  County,  ITT  P.  148. 

Where  the  evidence  shows  that  a  leserrolr 
dam  was  nnlawfully  assessed  as  an  improre- 
ment,  the  court  cannot  jostify  the  assessment 
upon  the  ground  that  there  were  unassessed  res- 
ervcdr  ri^^ts  on  which  the  company  would  oth- 
erwise escape  taxation,  and  that  plaintiff  did 
not  show  that  the  assessed  valuation  of  the 
dam  exceeded  the  valuation  oC  remaining  water 
rights.— Id. 

Z.  BEDEMPTIOK  FROM  TAX  BALE, 

4t=>695  (N.M.)  Under  Code  1915,  t  6S02,  as 
amended  by  Laws  1915,  c.  78,  certificates  of 
sale  issued  in  connection  with  all  tax  sales  or 
duplicate  tax  certificates  are  redeemaUe  by 
the  owner  within  three  years,  subject  to  pre- 
scribed conditions.— Wilson  t.  Matson,  177  P. 
746. 

(Gal»&pp.)  Proceedings  calculated  to 
deprive  an  owner  of  hia  property  under  the 
taxing  power  are  in  invitum,  and  the  require- 
ments of  the  statute  as  to  notice  of  applica- 
tion for  tax  deed  must  be  strictly  complied 
with.— Pretty  v.  Warden,  177  P.  489. 
«=i707  (Car.App.)  Under  SL  1909,  p.  1072,  I 
24,  providing  for  notice  of  a  tax  sale,  pur- 
chaser's intention  to  apply  for  a  deed,  and  for 
an  affidavit  of  service,  an  affidavit  of  service  on 
the  occupant,  "an  agent  of  the  owner,"  was 
insufficient  as  showing  no  personal  service  on 
the  owner  or  of  due  ^^ienee  to  accomplish 
such  service.— Pretty  v.  Warden,  177  P.  488. 

ZI.  TAX  TITLEB. 

(A)  TlUe  and  Rlcbia  oC  Pwoluuer  at  Tax 
Sale. 

^730   (NJI.)  Under  the  statutes  of  New 

Mexico,  a  tax  certificate  does  not  pass  title.— 
Wilson  V.  Matson,  177  P.  746. 
«=»733  (NJdL)  Until  redemption  period  of  cer- 
tificates of  sale  or  duplicate  tax  certificates, 
prescribed  1^  Code  1915,  }  5602,  as  amended 
by  Laws  191l>,  c.  78,  has  expired,  the  taxes  for 
the  time  during  wtUcb  certificates  or  duplicates 
are  held  by  county  or  purchaser,  under  Code 
1915,  f  5500,  are  a  lien  upon  property  un- 
til paid.— Wilson  v.  Matson,  177  P.  746. 
€=^734(4)  ^tldaho)  Description  of   canal  and 

Sroperty  of  land  and  irrigation  company  held  so 
idefinite  as  to  render  tax  sale  invalid.— Dick- 
erson  v.  Hansen,  177  P.  760. 
«=9734<10)  (Okl.)  A  tax  sale  of  laud  made  at 
a  time  other  than  that  provided  by  law  is  void, 
and  conveyances  based  upon  such  eale,  made  to 
the  purchaser  at  such  sale  and  those  holding 
under  him,  convey  no  title.— Union  Savings 
Ass'n  T.  Cnmmins,  177  P.  901. 

(B)  Tax  Deeda. 

^788(1)  (Kan.)  Until  a  tax  deed  is  five  yaus 
<dd  it  is  not  enbtied  to  the  aid  of  judicial  pre- 
sumptions and  inferences  to  remedy  ita  defects, 
when  to  indulge  them  would  aid  in  forfeiting 
the  rights  of  the  landowner.— 'Perkins  v.  Ber- 
ry, 177  P.  530. 

^788(3)  (Wash.)  The  burden  is  on  the  one 
who  asserts  invalidity  of  a  tax  deed  to  over- 
come the  deed  by  conqietent  and  controlling 
evidence.— Larson  v.  Mu^hy,  177  P.  667.  - 

(C)  Actions  to  Conllrm  or  Try  Title. 

«=»aOO(l)  (Kan.)  Zn  suit  to  quiet  titie  by  hold- 
er of  defective  tax  deed  less  than  five  years  old, 
it  was  not  error,  as  against  plaintiff,  to  dis- 
miss defendant's  cross-action  to  quiet  her  ti- 
tie, when  she  had  not  iMdd  or  offered  to  pay 
delinquent  taxes  which  were  basis  of  defective 
tax  deed.— Perkins  v.  Berry,  177  P.  530. 
ie»805(3)  (Okl.)  Bev.  Laws  1910,  f  7419,  pro- 
viding that  an  action  to  avoid  a  tax  deed  shall 
be  commenced  within  one  year  after  the  record- 
ing of  deed,  does  not  apply  to  an  action  to  avoid 
a  void  tax  deed.— Union  Savings  Ass'n  v.  Cum- 
mins, 177  P.  901. 


«»8I0(8)  (WmA.)  In  a  suit  to  set  uM*  a  tax 
deed  fawned  in  foredoann  proceedings  based 

on  constructive  service,  eviduice  Md  auffident 
show  that  the  holder  of  the  certificates  of  de- 
linquency prior  to  resorting  to  constructive  serr- 
tce  Exercised  Mdlnary  diligence  to  endeavor  to 
locate  and  serve  llie  owner  personally,  and  that 
personal  service  was  impoisiblew— Xarson  t. 
Murphy,  177  P.  657. 

<t=»8l6  (E«n.)  It  is  not  error  to  refuae  to  ad- 
^dicato  an  occupying  claimant's  right  to  r«- 
unbursemeots  for  Improvemento  in  a  suit  to 
quiet  tltla  niid«r  a  tax  daedii—Perkiiia  t.  Bozry, 
177  P.  630. 

(ft)  Rivhts  ana  Rfcrncaics  ot  Piureliaaer  «( 
Invalid  Tlile. 

^830  (Kan.)  The  rights  of  a  holder  of  a  de- 
fective tax  deed  less  than  five  years  old  are 
the  statutory  assurance  that  he  will  be  reim- 
bursed for  what  he  has  paid  for  taxes,  with  12 
per  cent,  on  his  Investment,  if  he  is  deprived 
of  theproperty  covered  by  his  defective  tax 
deed.r-^ldla8  t.  Berry,  177  P.  630. 

ZXXX.  UGACT,   nrJBBBnAHOB,  AHD 
TRANSFER  TAXES. 

^856  (NevJ  The  "transfer  tax"  imposed  by 
Inheritance  Tax  Law  is  in  the  nature  of  an 
excise  tax,  to  wit,  on  the  transfer  of  property.— 
Cole  v.  Nickel,  177  P.  409. 
«Es>86t  (Nev.)  Transfer  of  stock  by  deed  of 
trust  intended  to  take  effect  in  possession  or  en- 
joyment  at  or  after  grantor's  death  was  taxable 
under  the  Inheritance  Tax  Law,  although  sudi 
law  hod  not  taken  effect  at  time  of  executi<ni 
of  deed ;  the  pn^Mrty  having  vested  at  time  of 
death  and  not  at  the  date  of  the  executi<«  of 
the  deed.-CoIe  v.  Nickel,  177  P.  409. 
«=>879(1)  (Nev.)  Where,  immediafely  after 
execution  of  will,  testotor  executed  deed  of 
trust  directing  trustees  to  pay  testator  income 
during  his  natural  life  and  directed  disposal  of 
property  following  his  death  br  provisiiHis  cor- 
responding to  those  in  will,  evidence  that  execu- 
tion of  deed  was  an  afterthought  to  av<»d,  if 
possible,  an  expected  increase  in  the  tax  rate 
in  d^aliforDia  and  a  probable  inheritance  tax  of 
federal  government,  Is  entitied  to  weight  in  sc- 
tion  to  unpode  a  transfer  tax  under  Inheritance 
Tax  Law.-C(^  v.  Nickel,  177  P.  409. 
<3=>879(2)  (Nev.)  Deed  of  trust  by  86  year  oiA 
invalid  after  enactment  of  Inheritance  Tax. 
Law,  but  shortiy  before  law  took  effect,  trans- 
ferring stock  to  trustees  with  dlrectjons  to  pay 
income  to.  grantor  during  bis  life,  with  direc- 
tions as  to  disposition  of  property  after  his 
deatii,  corresponding  to  proviaionB  of  will  execu- 
ted wnultaDGously  with  deed,  was  intended  as 
disposition  of  property  to  take  effect  at  or  after 
grantor's  death,  within  Inheritance  Tax  Law.— 
Cole  V.  Nickel,  177  P.  4(59. 
<e=s»883  (Nev.)  In  determining  whether  a  deed 
of  trust  immediately  vested  l«al  title  so  as  to 
exempt  transfer  from  a  transfer  tax  nnder  In- 
heritance Tax  Law,  the  ^eed  will  be  construed, 
together  with  a  will  executed  simultaneously 
therewith,  as  a  single  fa»trument.-*Oole  v. 
Nickel,  177  P.  409. 

^»89Sf-0  (Nev.)  The  ^isbts  and  obligation*  of 
all  parties  in  regard  to  Myment  of  inheritanee 
tax  under  Inheritance  Tax  Law  are  determin- 
able as  of  the  time  of  the  death  of  the  do-, 
cidenL-Oole  v.  Nickel.  IH  P.  409. 

TAXICABS. 

See  Master  and  Servant,  ^286,  86L 

TELEGRAPHS  AND 

See  Electricity,  «=>16. 

I.  ESTABI-ISHMENT,  OONSTRUOTIOir. 
AMD  MAXNTEITAMCE. 

4=»I2  (Okl.)  The  right  of  one  teleiAmie  com- 
pany to  connect  its  unes  with  that  of  anotlict 


TELEPHONES. 
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Const  ait.  8,  '§  'S(  ImpUM  a  ia9«|iaiiieal  vnion 
of  the  linw,  bat  does  not  indade  the  rlsht 
to  cmnpel  busiiMaB  IntercouTBe  between  two 
competing  eoinpaniea  to  the  detriment  ot  «!• 
tbet.— Pioneer  Telepbone  &  Telegraph  Co.  T. 
State,  177  P.  D80. 

n.  nEotnu&TioN  and  operation. 

♦»2e!A  [New\  Tol.  17  Key-No.  Series] 

fOkl.)  The  Corporation  Oommisaion  baa 
no  anthori^  to  arbitrarily  require  two  com- 

fieting  telepbone  companies  to  establish  a  phys- 
cal  connectioa,  ander  regulations  wblcb  are  an- 
fair  and  work  a  disorimlnatioii  agatast  the  snb- 
scribers  of  cither  company  ^Pioneer  Telephone 
ft  Telegraph  Go.  T.  'Stata.  177  P.  S80. 

TENANCY  IN  COMMON. 

See  Deeds,  4Exa6;  Homestead.  «»84:  Joint 
Tenancy;    lien*.  «»22. 

Z.  CREATION  AND  EXISTENCE. 

€=9 1  (CalApp.)  Teoanta  in  common  are  those 
who  h<4d  by  onitT  of  possesaion. — Furman  t. 
Brewer.  177  P.  40S. 

A  widow  who  with  her  deceased  hnsband  had 
been  the  owner  of  community  estate  held  not 
a  tenant  in  common  with  children  of  the  mar- 
riage, who  were  entitled  to  interests  in  the 
land  under  the  will  of  the  husband,  and  hence 
the  widow's  homestead  declaration  while  she 
was  in  possesion  of  the  land  was  valid.— Id. 

m.  RIGHTS  ANP  MABUJTIEg  OF 
0OTENANT8  AB  TO  THIRD 
PERSONS. 

«=»4I  (Wash.)  The  act  of  P.,  In  connection 
with  deeding  his  lot  imposing  &  baildiDg  re- 
striction thereon,  of  imposing  a  building  re- 
striction on  an  adj<dning  lot,  owned  in  common 
by  him  and  C,  and  the  prevlons  oral  agree- 
ment between  P.  and  O.  that  there  shoald  be 
such  restrictions,  held  confirmed  and  rendered 
efiFectnal  by  0.  thereafter  joining  P.  in  a  qnit- 
dafan  of  their  lot— Jones  ▼  Berg,  177  P.  712. 

TENDER. 

S^^Cor^orations,  ^»18&;  Mortgages, 

TERRITORIES. 

See  EMdence,  «=980:  Officers.  «s»100;  States, 
«=s>8:  Statutes,  9=>14». 

THEATERS  AND  SHOWS. 

See  Evidence,  ^506. 

«=>6  (Wash.)  Where  plaintiff,  a  spectator  at 
a  baseball  gante  conducted  by  defendant,  was 
struck  by  a  foul  ball,  evidence  that  tiie  plans  for 
the  grandstand  called  for  the  screening  of  the 
portion  In  which  plaintiff  was  sitting  held  suffi- 
cient to  establish  defendant's  "negligoioe," 
wtiich  is  the  failure  to  observe  for  the  protec- 
tioD  of  another  person  that  degree  of  care 
which  tbe  circumstances  demand.— Kavafian  v. 
Seattle  BasebaU  Club  Ass'n.  177  P.  776. 

In  an  action  by  a  patron  at  a  baseball  game, 
who  was  struck  by  a  foul  ball,  the  questiott 
whether  he  was  neeligeot  in  sitting  where  he 
did,  there  being  safe  seats  available,  held  for 
the  jary.-Tld. 

TIME. 

See  Appeal  and  Error,  «=»2.  338,  351,  860,  S67, 
<^4.  8^,  1126;  Cancellation  of  Instruments, 
«=s>34;  Constitutional  Law.  31:  Con- 

tracts. ^»242,  277;  Corporations,  «s»564; 
Counties,  «3»182,  200,  216;  Crimbal  Law, 
^323,  430.  576,  939.  1144,  1177;  Deeds, 
^=>9,  61;  Depositions,  (&=3lll;  Escrows, 
<^8:  Evidence,  ^271,  357;  Fraud,  «=> 
36;  Frauds,  Statute  of,  «=»108:  Gifts,  ^ 
41;  Goardian  and  Ward,  «=3>182;  Hawkers 
and  Peddlers,  Xnanrance,  4=3l81,  C89, 


710;  jMdaneat,  «s>37(»j  Landlord  and  Ten- 
ant, «=»23.  ^,  114,  ilSj  17»;  lArceny, 
66;  limitation  of  Actions,  «S934,  48.  96, 
100,  170;  Mandamus,  «olT8;  Uecfaaoic? 
lAena,  «=9260,  268;  Mines  and  Minerals. 
«B>5a  77,  78;  Mortgages,  ^3694;  Munici- 
Ml  Corooratioas,  •Sra>408.  633,  648,  791; 
New  TnaL  «cs>165,  163;  Nuisance,  <3=> 
29;  Pleading.  ^406;  Process,  «=>108: 
Sales,  «981;  Schools  and  School  Districts, 
«=>39;  Statutes.  «s»2Q5:  Taxation.  «s»695, 
7S3,  784,  861.  870,  895;  Vendor  and  Pur- 
chaser, 4=9334;  Waters  and  Water  Connfis, 
«=»144,  151,  152.  281;  Wills,  «s»4S7;  Wit- 
nesses, ^B>208. 

TORTS. 

See  False  Imprisonment,  4c=>6-81;  Fraud, 
11-64;   Libel  and  Slander.  -S=»48-129;  Mu- 
nicipal   Corporations,   €=s>740-S45;  Negli- 
gence, ^1-136;  Nuisance,  «cs>3-86;  Use 
and  Occupation,  <^a6. 

TOWNS. 

See  Xaeetridty,  «=3ll;  licenaes,  <t3»7. 

TRADE  SECRETS. 

See  Injunction,  «s9Cd,  127. 

TRADE  UNIONS. 

See  Criminal  Law,  «3>419,  4^  423;  Injono- 
tion,  «»101. 

TREASON. 

See  Insurrection,  4=»2. 

TREES. 

See'NegUfence,  «=327. 

TRESPASS. 

See  Judgment,  4=>618;  Landlord  and  Tenant, 
«s>117:  Master  and  Servant,  «=3286;  Mu- 
nicipal Corporations,  4=>747;  New  Trial,  ^sa 
70;  Nolsanoe,  «rz>3&;  TriM.  «=»89a 

TRIAL 

See  Coats;  Courts,  «=>202;  Criminal  Law.  ^ 

628-820;  Jury;  New  Trial. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

IV.  RXGEPTION  OF  EVIDENCE. 

(B)  Order  of    Proof,   Rebnttnl,   and  Be-, 
ope  nine  Case. 

#=>6IK2)  (Kan.)  Where  authority  of  owner*s 
agent  was  not  shown,  the  trial  court,  in  own- 
er's action  of  ejectment,  properly  rejected  ev- 
idence of  an  agreement  made  by  allied  agent 
with  regard  to  a  boundary  lue.— Peyton  v. 
Waters,  177  P.  526. 

®=»62(2)  (Kan.)  In  action  against  driver  of 
automobile  for  killinK  a  boy,  chargioK  driver's 
negligence  in  going  too  fast,  plaintifE's  expert 
testimony  that  under  circumstances  teati&ed 
to  by  defendant  the  first  brake  would  have 
stopped  car  within  2  feet,  if  going  only  6  or  '8 
miles  an  hour,  and  that  20  feet  traveled  before 
stopping  indicated  an  initial  speed  of  30  to  40 
miles  an  hour,  held  proper  in  rebuttal.— Eamcs 
V.  Clark,  177  P.  540. 

€=>62(2)  (Wash.)  Is  an  action  for  the  price  of 
specially  constructed  tanks,  where  plaintiff  bad 
shown  good  workmauBhlp  on  the  tanks,  and  de- 
feodant  had  answered  with  testimony  showing 
a  leaky  condition  at  a  later  time,  it  was  proper 
for  plaintiff  in  rebuttal  to  show  that  another 
plumber,  who  was  connectiog  up  the  tanks  for 
defendaot,  bad  stated  that  he  had  broken  off  a 
Haskell  v.  Carlisle  Packing  Co..  177  P. 
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vx.  TAKnro  0A8B  OB  Quamdir 

FROM  JUKT. 

(A)  CMiMtloni  of  L«w  or  mt  raM  la 
oral. 

136(8)  (GeI.App.)  Tlie  meaning  of  an  nn- 
ambiffuoaa  dt?  ormnance  is  for  the  court  and 
not  the  jury  to  decide.— Hiradi  v.  Jamea  S. 

Remick  Co.,  177  P.  876. 

«»I39(1)  (Okl.)  It  is  only  whan  defeadant'e 
evidence,  together  with  anch  inferences  and  con- 
clusions as  may  be  reasonably  drawn  therefrom, 
is  insufficient  to  suppwt  a  vn^ict  for  defendant, 
that  the  oontt  may  direct  a  verdict  for  plaintiff. 
— Phinnie  v.  Atkinson,  177  P.  111. 
«=>l39a)  (Or.)  lo  view  of  L.  O.  L.  t  793,  and 
section  86S,  snbsec.  2,  whenever  it  is  determined 
that  a  plaintiff  baa  made  out  a  prima  facie  cose 
the  court  has  no  power  to  withdraw  case  from 
jury  despite  soetionB  693,  797 ;  a  "prima  facie 
case"  being  that  state  <u  facts  which  entitles 
tbeparty  to  have  the  case  go  to  the  jury  (citing 
6  Words  and  Phrasea,  5549).— Doher^  v.  Hazel- 
wood  c!o.,  177  pra2. 

«=»I39(1)  (Utah)  If  thera  la  anbatanflal  evi- 
dence upon  which  to  base  a  verdict,  the  court 
will  not  withdraw  the  case  from  the  jury  or  di- 
rect what  their  verdict  should  be.~Stam  v.  Og- 
den  Packing  &  Provision  Co.,  177  P.  218. 
«=9l42  (Cal.App.)  While  a  jury  ought  not  to 
be  f>ermitted  to  speculate  in  the  sense  of 
guess  between  caoses  when  no  reasonable  ex- 
planation of  injury  can  be  found  in  the  tes- 
timony, yet,  in  the  absence  of  direct  testimony, 
the  simple  suggestion  of  titieories  defendant 
does  not  reduce  the  Jury  to  mere  speculation, 
and  disqualify  it  from  determining  the  cause 
of  an  injury  complained  of. — Kreltzer  t,  Bouth- 
ern  Pacific  Co.,  177  P.  477. 
4s3l43  (Cal.)  It  is  not  necessary  that  tliere 
^ould  be  an  absence  of  conflict  In  the  evidence 
to  warrant  the  court  to  direct  a  verdict,  the 
court  being  deprived  of  audi  right  only  where 
there  is  a  substantial  o(»ifliet--Jji  m  Sharon's 
Eatate,  177  P.  288. 

(B)  Demnrver  to  EvldeDOo. 

«»I56(3>  (Okl.)  A  demurrer  to  the  evidence 
admits  the  truth  of  the  evidence  and  all  rea- 
sonable inferences  to  be  drawn  therefrom. — J. 
I.  Caae  Threshing  Mach.  Go.  v.  Sennle,  177 
P.  848. 


■It. 


(O)  DIsmlsMl  or  H 

®=»l5g  (Or.)  A  motion  for  a  directed  verdict, 
as  well  as  a  motion  for  an  involuntary  judg- 
ment of  nonsuit,  challenges  the  legal  sufficien- 
cy of  the  evidence,  and  in  that  way  performs 
the  same  function  in  connection  with  the  evi- 
dence as  does  a  demurrer  to  a  pleading,  but 
neither  of  the  motions  is  designed  to  perform 
the  function  of  a  demurrer  to  a  pleading— Rid- 
ley V.  PorUaad  Taxicab  Co.,  177  P.  429. 
<e=>l65  (Or.)  A  motion  tor  an  involuntary  judg- 
ment of  nonsuit  is  in  the  nature  of  a  demurrer 
to  the  evidence  for  plaintiff,  and  the  court  must 
decide  whether  there  would  be  a  want  of  evi- 
dence to  support  a  verdict  for  plaintiff,  though 
all  his  evidence  be  assumed  true.— Ridley  v. 
Portland  Taxieab  Co.,  177  P.  429. 

fD)  IHre«tlOB  ot  Tcrdlot. 

4=»I68  (Or.)  A  motlcH)  for  a  directed  verdict 
challenges  the  legal  sufficiency  of  the  evidence, 
and  in  that  way  performs  the  same  function  as 
does  a  demurrer  to  a  pleading,  but  such  motion 
is  not  df^signed  to  perform  the  functitm  of  a  de- 
murrer to  a  pleading.— Bidler  v.  Portland  Taxi- 
cab  Co.,  177  P.  429. 

^9 1 69  (Or.)  Though  a  complaint  emits  some 
material  allegation,  a  motion  for  a  directed  ver- 
dict, based  upon  the  fact  of  such  omfseion, 
should  be  denied,  where  the  objection  can  be 
cured  by  amendment,  and  plaintiff's  evidence, 
if  true,  mnkes  a  caw  against  the  defendant.— 
Ridley  v.  Portland  Taxieab  Co.,  177  P.  42J». 
«=>I70  (Okl.)  XSIiere  plaintiff  under  the  plead- 
ings is  entitled  to  recover  unless  certain  affirma- 


tive def«ues  are  sostalntd  and  wher*  no  evi- 
dence was  prodiKed  reasonably  tendinf  to  sop- 
port  such  defenses,  a  verdict  shoald  be  greeted 
for  plaintiff.— GonwlU  v.  mdridge,  177  P.  79. 
•30178  (Or.)  A  motion  for  a  directed  verdict 
presents  the  same  qnestioD  for  dednon  as  doea 
a  motion  for  judgment  of  nonsuit,  but  the  plain- 
tiff Is  entitled  to  the  benefit,  not  only  of  his  own 
evidence,  but  to  the  benefit  of  any  evidence 
favoraUe  to  Um.  tkooi^  introduced  by  defend- 
ant.—Bidl^  T.  FtwOuid  Tuicidt  Go,  177  P. 
429. 

«=»I7S  (OaL)  Where  a  part  of  the  jury  refused 
to  cbey  an  ovder  to  direct  a  verdict,  the  court 
had  authority  to  ai^iMint  a  juror  as  foreman 
and  have  him  rigs  a  verdict;  contempt  proeeed- 
in||^  ^ng^mecessary.— re  Sharon's  Estate, 

vxx;  niaT»uoTioira  to  jvat. 

(A)  FvorlBoe  of  Oowt  mm.A  Jwr  1»  <)•■- 
eval. 

«=>I94(1D  (061o.)  In  action  against  fire  in- 
surer under  mortgage  clause  of  poUct,  instrae- 
tion  held  erroneous  as  taking  from  jury  ques- 
tion of  capacity  In  which  trustee  signed  re- 
linquishment of  rights  under  mortgage  clause. — 
American  Centiil  Ins.  Co.  v.  Ehrlich,  177  P. 
978 

94(14)  (Okl.)  Where  defendant  denied 
sneaking  slanderous  words  charged,  and  plead- 
ed and  proved  words  spoken  of  plaintiff  which 
were  not  slanderous,  an  inttnietion  that  evi- 
dence of  speaking  of  nondefomatory  words  was 
admissible  to  show  whether  defenunt  need  the 
words  charged,  and  in  determining  the  iisnea 
invaded  Jury's'  province,  and  was  reveniUe 
error.— hGskoveky  v.  Vrba,  177  P.  614. 
^194(16)  (Cal.App.)  An  instruction  on  right 
of  plaintia  to  assume  that  guard  rail  would 
stand  strain  of  takiiv  hirid  of  It  wltUe  he  step- 
ped off  of  top  of  cage  of  elevator  Md  not  one 
upon  a  question  of  fact,  except  ttuA  as  were 
hypothetically  stated  therein,  and  thereby  sub- 
mitted to  the  jutT  for  its  determination.— f^- 
daw  V.  Shattnek  it  Nlmmo  Warehonee  Co^  177 
P.  866. 

IB)  Heceultr  Snbjeot-ll atter. 

4=9203(3)  (Oolo.)  Refusal  of  requested  instroc- 
tion  as  to  fraudulent  conveyance,  the  converse 
of  that  given,  held  not  error.- Kalberer  v.  Wil- 

more,  177  P.  147. 

iS=92f4  (Kan.)  In  an  action  against  a  driter 
of  automobile  for  killing  a  bov,  the  refusal  of 
an  instruction  that  children  of  tender  age  are 
required  to  excrdae  such  care  as  persons  of 
their  age,  experience,  and  intelligence  are  or- 
dinarily expected  to  exercise  under  like  cir- 
cumstances was  erroneous,  where  InstructionB 
given  did  not  cover  tbMt  phaae  at  ease,r-£lamea 
V.  aark,  177  P.  640.  • 

<0)  Form,  Keanlsltes*  and  Swflloleiker. 

«=>234(7)  (Cal.)  In  action  for  price  of  drilling 
oil  well,  instruction  that  if  jury  found  there 
was  no  custom  as  to  who  should  test  oil  saad, 
plaintiff  did  not  have  to  show  it  tested  sand, 
unless  contract  expressly  or  impliedly  provided 
for  eudi  test,  held  erroneous  as  confusing. — 
California  Well  DrUUng  Co.  v.  Oalifomla  Mid- 
way Oil  Co.  177  P.  849. 
«»234(7)  (OaLApp.)  In  an  acti<m  by  a  sur- 
geon for  services  rendered  in  reducing  a  frac- 
ture, where  defendant  counterclaimed  tor  dam- 
ages occasioned  by  negligence,  held  that  an  in-  * 
stnictioit  as  to  defendant's  duty  to  establish 
his  counterclaim,  etc.,  was  not  calculated  to  mis- 
lead the  jury  into  believing  defendant  had  the 
burden  of  establisbiDg  matters,  the  burden  of 
whieh  was  on  plaintiff. — MacCoy  v.  Gage,  177 
P.  296. 

^i243  (Ariz.)  In  eerrant's  action  for  injuries, 
instructions  h9li  in  conflict  as  to  whether  tiie 
action  was  under  tht>  Employers*  UaMIity  Law 
(H*  at  common  law  for  negligeBce^Arlsoiia  Cop- 
per Co.  T.  Burdaga,  17?  P.  29. 
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«=»244(4>  (Utah)  An  instractioQ  m  to  plkln- 
tiifs  knowledf^  and  appreciation  of  the  dangen 
of  bis  emplojnent  heid  not  crreaaoM  •«  em^a- 
siauig  evidence.— Stam  t.  Ogdan  Packing  ft  Pro- 
vision  Co.,  177  P.  218. 

(D>  AvplleabUltr  to  Pl«*<laK>  u«  KtI- 
demce. 

«=>253(10)  (Cal.)  In  action  for  price  of  drill- 
ins  oil  wells,  instruction  at  plaintiff's  request 
held  erroneous  as  ignoring  question  of  actual 
drilling  into  oil  sand  or  to  depth  of  S,500  feet, 
if  reqniTed  by  defendant,  and  as  baaed  wbolly 
on  pbint[ff*B  untenable  th«or;  that  well  was 
accepted  as  complete  on  certain  date.— Cali- 
fornia WeU  Drilling  Co.  T.  California  Midway 
Oa  Co.,  177  P.  849. 

(B)  R«««Mfa  or  Prarora. 

<&=»256(3)  (Okl.)  Where  inBtrncttons  given  are 
correct  as  far  as  they  go,  and  party  desires  an 
instruction  on  some  element  of  a  defense  cov- 
ered by  an  instruction  be  should  request  an  io- 
structfon  embodying  such  element,  and,  unless 
he  does  BO,  the  instructions  given  will  not  work 
a  reversal  .—Slick  Oil  Co.  v.  Coffey,  177  P.  915. 
$3>260(8)  (CaLApp.)  In  an  action  agamat  a 
pbyaician  for  malpractice,  the  refusal  of  his  re- 
quested instructifw  that.  If  there  wan  more 
than  one  method  of  treatment  recognized,  a 
physician  may  adopt  either,  etc.,  held  proper, 
in  view  of  otner  instructions  that,  it  tbe  phy- 
sician applied  reasonable  skill  and  judgment, 
he  is  not  liaole  for  damages.— Johns  Pond, 
177  P.  208. 

<a)  Cosatraetfloa  mmM.  Oyevatloa. 

«s>295(l)  (Aris.)  Instructions  Ua  to  b«  consid- 
ered as  a  whole.— Inspiration  Consot.  Copper  Co. 
V.  Lindley,  177  P.  K 

^a»29S(l>  (Okl.)  Where  Instmctions  given, 
when  taken  together  and  considered  as  a  whole, 
fairly  present  th«  law  of  the  caae,  th«y  will  be 
held  snffident-SUck  OH  Co.  t.  Coffey.  177  P. 
91K. 

«s>2S5(l)  (Or.)  Each  Instmetian  should  be 
viewed  in  connection  with  the  remaining  instruc- 
tions, and  should  be  considered  as  a  whole.— 
Hinton  v.  Boethler,  177  P.  59. 
^>296(1)  (Wash.)  That  tbe  court,  in  giving 
a  reqnested  instruction,  designated  it  as  an 
"instruction  requested  by  defendants  and  given 
by  the  court,"  was  not  error,  though  counsel 
commented  on  it,  in  view  oX  charge  that  in- 
structions must  be  regarded  as  a  whole  and 
not  separated.— ^omas  v.  Thomas,  177*  P.  68U. 
^92H(2)  (Kan.)  In  action  for  damages  for  dis- 
possession of  farm  land,  instmctions  as  to  rights 
of  sublessee  were  not  prejudicial,  where  plaiotUF 
relied  apon  a  lease  from  the  owner  through  de- 
fendant, as  her  agent,  and  in  view  of  instruc- 
tions on  that  theory.— Lamb  ▼.  Lemon,  177  P.  4. 

IX.  TEBDIOT. 
fA)  0«aoral  Verdlet. 

«sb325(1)  (Cal.)  Where  a  verdict  is  directed, 
the  polling  of  a  jury  is  a  mere  useless  ceremony, 
and  thv  law  does  not  reaaire  It.— In  re  Sharon  s 
Ebtatc,  177  P.  283. 

<B)  Speclat  Intorrosatorles  and  Plndlncii. 

«»356(1)  (Cal.)  It  may  well  be  that,  the  jury 
having  found  a  general  verdict  for  plaintiff,  it 
must  be  ctmsidered  to  have  found  an  acceptance 
by  defendant  of  plaintiff's  work  under  contract 
sned  on,  even  though  special  interrogatory, 
requiring  finding  thereon,  was  UDsnswered.— 
Callfonda  Well  drilling  Co.  t.  California  Mid- 
way OU  Co..  177  P.  849. 

X.  TBIAI.  BT  OOXmT. 

<B)   PlMdlova   of   Fact    aod  OoKqlwatons 
of  Law. 

<99398  (Wyo.)  In  an  action  for  trespass  by 
tbe  maintenance  of  a  flume  over  plaintiff's  Innd, 
claimed  by  defendant  to  be  maintained  by  con- 


sent of  fsrmer  owner,  findings  of  fact  that  such 
owner  consented,  and  that  defendant's  use  of 
the  ditch  and  flume  was  adverse  to  such  for- 
mer owner,  and  conclnsl<n)s  of  law  that  de- 
fendant's entry  was  under  license,  and  that  de- 
fendant had  obtained  title  by  adverse  posses- 
sion,  were  inconsistent— Allen  v.  Lewis,  177 
P.  438. 

XI.  WAIVER  AVS  GORREOTIOK  OF 
UtKBOUX.AIUTIEfl  AND  EKBOBS. 

«=»4I3  (Wash.)  Where  court  upon  plaintiff's 
request  allowed  amendment  to  complaint  so  as 
to  make  certain  evidence  admissible,  condition- 
ed, because  of  defendant's  claim  of  surprise, 
upon  continnance  at  plaintiff's  expense,  plaintiff 
after  refusing  to  amend  upon  such  condition 
conld  not  complain  of  exclusion  ai  anch  evi- 
dence.—Biel  T.  Union  Fuel  ft  Ice  Co.,  177  P 
813. 

TRUST  DEEDS. 

See  HortgM«s. 

TRUSTS. 

See  Appeal  and  Error,  €=»1064;  Deeds,  «=»3; 
Execution,  4=941;  Executors  and  Adminis- 
trators, «s»426;  Guardian  and  Ward,  4=3 
10,  34;  Homestead,  ^981,  1!M:  Insurance. 
«=>668;  Judgment.  «=»249:  limitation  of 
Actions.  «=>103;  Taxation,  «S9861,  879,  883: 
Trial,  *»1»4. 

I.  OBBATION,  EZIBTElrOE.  ABD  TA- 
UDITY. 

(A)  S9x»r«aa  Traata. 

^s>tO  (Okl.)  A  trust  may  be  created  in  eq- 
uitable aa  well  as  legal  interests  and  estates.— 
c:iark  V.  Frader.  177  P.  B89. 
«=734(1]  (Okl.)  Where  one  contracted  to  buy 
lands  and  by  agreement  deposited  tbe  pur- 
chase money  with  defendant  bank  in  escrow,  to 
be  paid  to  vendor  on  delivery  of  deed  approv- 
ed as  conveying  a  perfect  title,  and  after  that 
was  done  it  appeared  l^t  title  was  Imperfect, 
defendant  was  merely  a  stakeholder,  and  could 
not  be  held  liable  as  a  trustee.— Citisens'  Bank 
&  Trust  Co.  of  Pryor  v.  Hale,  177  P.  366. 
^=»59(1)  <Nev.)  It  is  only  in  cases  where  oth- 
er parties  besides  the  pereon  creating  tbe  trust 
has  an  interest  therein  that  the  trust  becomes 
irrevocable.— Cole  v.  Nickel,  177  P.  409. 

Deed  of  trust  transferring  stock  to  trustees, 
with  direction  to  pay  income  to  grantor  dur- 
ing his  Ufe  and  directing  disposition  after  death 
in  manner  corre^Hindmg  to  will  executed  al- 
multaneously,  beneficiaries  receiving  no  present 
interest,  grantor  could  revolte  deed  of  trust 
—Id. 

(B)  Beaalttaar  Traata. 

®=>72  (Okl.)  Where  property  is  purchased  by 
one  with  the  money  of  others,  a  trust  arises 
in  favor  of  such  others.— Clark  v.  Frasier,  177 

P.  589. 

^=>81(4)  (Cal.)  Where  mother  and  son  con- 
tracted for  purchase  of  land  the  son  paying 
one-twelfth  of  price,  which  mother  subsequent- 
ly repaid  son,  the  son,  upon  being  joined  with 
mother  as  grantee,  took  legal  title  in  trust  for 
mother  under  Civ.  Code,  |  853.— Parks  v. 
Parks,  177  P.  456. 

<9=988  (Cal.)  Generally  tbe  true  Intent  and 
purpose  of  parties  in  taking  a  conveyance  in 
thetr  joint  names  or  in  that  of  one  of  them 
can  be  investigated  and  determined,  unless  in- 
terests of  bona  fide  purchssers  have  Interven- 
ed.-Parks  v.  Parks,  177  P.  456. 

Vn.  ESTABLISHMEHT  ABD  EB- 
FOKOEBIEBT  OF  TBVST. 

(O)  Aotloaa. 

^371(2)  (Okl.)  Petition,  alleging  that  plain- 
tiffs nnd  defendants  were  only  heirs  of  a  de- 
cedent who  owned  a  school  land  lease,  defend* 
anC  for  oae  of  heirs  held  lease  in  lier  name  and 
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acreed  to  pnrdiase  with  moDey  of  her  own  and 
of  all  the  heirs  for  use  of  herself  aod  other 
heirs,  anrt  by  fraud  and  contrary  to  her  agree- 
ment took  title  to  herself,  and  for  an  account- 
ing, state]  a  cause  of  action.— Clark  v.  Frazier, 
177  P.  689. 

9»37l(3)  (Gal.)  Complaint  administratrix 
ollesing  that  deceased  quitclaimed  land  to  de- 
fendaDt,  without  consideration,  upon  defcnd- 
aut'a  promise  to  take  and  hold  tha  same  io 
trust  for  henefit  of  decedent,  and  that  defendant 
sold  and  converted  the  proceeds  of  the  laud, 
and  failed  to  account  therefor,  held  to  atate 
a  cause  of  action  for  a  breach  of  tmat. — Pearl 
V.  Pearl,  177  P.  845. 

«=s>37l(8)  (Cal.)  Where  a  complaint  alleges  an 
express  trust,  it  is  immaterial  whether  a  prom- 
ise of  trustee  to  do  certain  acts  was  made  with 
ur  without  ^e  intention  of  performing,  and 
proof  of  such  an  allegation  ia  unneceaaar;.— 
Pearl  v.  Pearl,  177  P.  846. 

UNDERTAKINGS. 

S«e  ^Appeal  and  Error,  «b3S2,  480,  482. 

UNITED  STATES. 

See  Insurrection,  $=>2. 

USE  AND  OCCUPATION. 

«=a6  (Mont.)  A  tenant  by  sufferance  is  liable 
ex  delicto  for  rent  of  premises  under  Rev. 
Codes,  I  6069,  for  a  sum  equal  to  the  nine  of 
use  of  the  land  occupied.~Power  Mercantile 
Co.  T.  Hoore  Mercantile  Co.,  177  P.  406. 

VAULTS. 

See  Monlclpal  Corporatlona,  ^s>808,  821. 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  9=»1073:  Counties,  ^> 
23,  54,  104;  Covenants,  ^20;  Deeds,  «8=» 
3;  Descent  and  Distribution,  $=»08;  Es- 
toppel, e=>22;  Evidence,  ^=3378;  E^xecutora 
and  Administrators,  ^=>42Q;  E^audulent 
Conveyances,  ®=»186;  Guardian  and  Ward, 
9^92;  Limitation  of  Actions,  i&=>  103;  Mines 
and  Minerals,  $=>34,  65;  Mortgages,  <&=3525; 
PubUc  Lauds.  «=s>&4, 144. 148% ;  Sales:  Tax- 
ation, ^=>82,  734;  Trusts,  «=^4,  81,  88. 

I.  REQUISITES  AND  VAUDITT  OF 

CONTRACT. 

®=»33  (Wash.)  Buyers  of  arid  land  under  as- 
surance from  seller  that  he  had  bad  no  trouble 
about  water  rights,  facta  being  peculiarly  with- 
in seller's  knowledge,  and  difficult  of  ascertain- 
ment by  buyers,  could  rescind  on  account  of 
difficulty  in  securing  alleged  water  rights,  hav- 
ing purchased  under  misapprebenaion  as  to 
amount  of  lands  subject  to  irrigation.— Sher- 
man V.  Parker,  177  P.  065. 
®=333  (Wash.)  Where  defendants,  who  pur- 
chased land  from  plaintiff  by  means  of  artinces 
and  misrepresentationa,  induced  plaintiff,  while 
dealings  were  still  in  progress,  by  way  of  cor- 
recting misdescriptions  of  property  as  given  in 
the  deed  and  purchase  price  mortgage,  to  can- 
cel tlie  mortgage  and  accept  one  upon  other 
property  burdened  to  its  full  market  value  and 
in  litigation,  held,  that  the  transaction  must  be 
considered  as  single,  and  plaintiff  cannot  be 
denied  the  right  to  rescind  and  secure  cancella- 
tion of  his  original  <:onTeyance.— Thomas  v. 
Moore,  177  P.  734. 

©=>37(1)  (Wash.)  A  court  of  equity  will  not 
sanction  transactions  violative  of  good  con- 
Koience  and  shocking  to  a  sense  of  fair  play, 
«>ven  though  the  victim  is  guilty  of  stupidity,  on 
the  theory  that  the  parties  dealt  at  arm's 
length,  where  it  appeared  that  the  party  im- 
[>oaed  upon  was  lulled  into  an  undue  state  of 
carelessness  by  the  artifices  and  devices  of  the 
opposite  party.— Thoniaa     Moore,  177  P.  734. 


BBPOBTEB 

V.  BIOHTS  AXD  UABUJTIES  OF 
FA&TZSa. 
(A)  A«  to  HMh  OaVv. 

«©=>I89  (Cal.App.)  Vendee  In  possession  under 
contract  for  sale  of  land  cannot  deny  titie  of 
vendor  io  an  action  in  ejectmenL— Francia  t. 

Shrader,  177  P.  168. 

<&=»I9I  (Cal.App.)  Vendee  under  contract  for 
purchase  of  building'  cannot  continue  to  hold 
possession  after  maaing  defanit  In  paymentB, 
regardless  of  whether  vendor  has  title. — Fran- 
cis V.  Shrader,  177  P.  168. 

(C>  n«»ii«  Fide  Porebaaera. 

^»228(d)  (Utah)  One  taking  a  conveyance  of 
land,  knowing  that  third  parties  had  some  in- 
terest in  the  premises,  took  subject  to  any  eq- 
uities or  interests  that  the  third  parties  may 
have  had,  even  though  their  rights  were  evi- 
denced by  unrecorded  deeds  in  escrow,  under 
Comp.  Laws  lOOT.  J  20OL.— Gappmayer  v.  Wil- 
kenson,  177  P.  763. 

^231(3)  (Wash.)  Building  restriction  impos- 
ed by  deed  of  P.  on  lot  owned  )n  common  by 
P.  and  C,  confirmed  by  C.  joining  P.  in  a  quit- 
claim of  the  lot  to  B.,  bouod  B.'8  gruntee, 
though  B.'s  deed  purported  to  convey  the  lot 
free  of  incumbrance! ;  the  deeds  being  record- 
ed.—Jones  V.  Berg,  177  P.  712. 
®=>23l(4)  (Wash.)  Deed  conveying  part  of  a 
lot  is,  so  far  as  it  also  incumbers  the  remain- 
der of  the  lot  with  a  building  restriction,  in 
the  chain  of  titie  of  remainder,  as  regards  ita 
record  being  notice  to  purchaser  of  the  re- 
mainder, and  this  though  it  is  executed  by  one 
only  of  the  owners  of  the  remaindar.— Jones  v. 
Kerg,  177  P.  712. 

Record  of  deed  of  part  of  lot,  with  imposi- 
tion of  bnildlng  restriction  on  remainder,  with 
index  describing  property  as  "part"  of  lot,  is 
notice  to  purcnaser  of  remainder;  such  re- 
striction being  a  grant  of  an  "easement" — "a 
privilege  or  advsntage,"  in  part,  of  the  lot.— Id. 
«=a23l(12)  (Wash.)  Description  of  property 
"part"  of  certain  lots,  though  insufficient  for 
a  deed,  is  sufficient  description  of  property, 
in  index  required  by  Rem.  Code  1915,  |  S7f^, 
of  recorded  deeds,  to  constitute  notice.— Jonea 
V.  Berg,  177  P.  712. 

VH.  REMEDIES  OF  FUBORASER. 
(A)  Kccoverj'  ot  ParchMc  Mobct  Paid. 

«s>334(l)  (GaLApp.)  Vendor,  not  In  default. 
held  entitled  to  retain  moneys  paid  to  her  aa 
part  of  )>urcha8e  price,  although  there  was  no 
express  covenant  in  contract  for  purchase  to 
that  effect.— Francia  t.  Shrader.  177  P.  108. 
«B»334(3)  (CalJkpp.)  Vendee,  after  makinc 
default  in  poymayts,  cannot  recover  payments 
made,  except  where  there  has  been  mutual 
rescission.— Francia  v.  Shrader,  177  P.  168. 
^334(4)  (Cal.App.)  Vendor's  notice  of  for- 
feiture ot  contract  of  punAase  of  realty, 
because  of  failure  to  make  paymoita,  held  not 
to  constitute  an  abandonment  or  rescission,  so 
that  vendee*s  assigiice  waa  entitled  to  recover 
^a^menta  made.— Francia  v.  Shrader,  177  P. 

'^'334(4)  (Wash.)  Where  plaintiff  and  defend- 
ants contracted  to  buy  and  sell  land,  and  plain- 
tiff objected  to  title  tendered,  whereupon  de- 
fendants sold  half  the  land  to  another  person, 
plaintiff  could  recover  initial  payment  almdy 
made,  with  interest  at  legal  rate.— Jackson  t. 
White,  177  P.  667. 

Where  defendants  agreed  to  convey  good 
title  to  plaintiff,  who  objected  to  titie  tendered, 
and  defendants  then  served  notice  that  nnlcea 
plaintift  performed  within  stipulated  period 
they  would  retain  Initial  payment. aa  damages, 
admitting  that  defendants  were  not  in  default 
at  such  time,  they  could  not,  on  plaintilPiB  re- 
fusal to  perform,  retain  such  payment,  but 
muBt  show  their  damages. — Id. 

where  defendants  agreed  to  convey  good  titie 
to  plaintiff,  who  demanded  performance  on  or  be- 
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for«  certain  date,  but  objected  to  title  teadend, 
wliereupon  defendants  demanded  performance,  a 
notice  that  they  would  retain  initial  payment 
unless  plaintiff  performed  on  a  certain  date 
was  of  no  effect  on  the  rights  of  the  parties, 
and  no  claim  therennder  was  a  valid  derense  or 
counterclaim  in  action  to  recover  the  payment. 
— Id- 

^»339  <CaI.App,)  Vendee  under  contract  for 
purchase  of  realty  fa  not  entitled  to  return  of 
purchase  money  paid  while  he  continues  to 
Bold  possesBion.— Francis  v.  Shrader,  177  P* 
168. 

V£NUE. 

See  Criminal  Law,  «aaa06-109;  IntoxleatbiK 
Liquors,  ^»253. 

VERDICT. 

See  Trial,  «s»325~3S6. 

VESSELS. 

See  Master  and  Servant,  «=s>361. 

VESTED  RIGHTS. 

See  ConstitutioDal  Law,  «b»83. 

WAR. 

See  Insurrection. 

^»32  (Cal.)  Any  changes  In  articles  of  war  In 
years  191S  and  1916  did  not  alter  rule  that 
eenrta-martial  do  not  have  exclasln  inrfsdlc- 
tion  for  trial  of  a  soldier  for  murder  committed 
in  time  of  war.  but  that  the  state  courts  have 
jurisdiction  unol  it  is  assumed  by  military  au- 
thorities.—People  V.  Denraan,  177  P.  461. 

Provision  oE  Articles  of  War,  art  16  (0.  S. 
Comp.  St.  S  2306a),  preventing  construction 
of  artide  conferring  jurisdiction  on  courts- 
martial,  BO  as  to  deprive  military  commisaions, 
provost  courts,  or  other  military  tribunal  of 
concurrent  jurisdiction,  did  not  imidiedly  de- 
prive civil  courta  of  concurrent  Jurisdiction. 
—Id. 

Conceding  paramount  right  of  military  au- 
thorities in  tune  of  war  to  custody  of  soldier 
notwithstanding  criminal  charges  against  him 
in  the  courts  of  a  state,  Uie  right  inures  solely 
to  mUitanr  authorities,  aod  cannot  be  raised  by 
the  ctfender.— Id. 

WAREHOUSEMEN. 

See  Frauds,  SUtute  of,  «=»10S. 

«=>I5(2)  (Wash.)  Where  the  owner  of  wheat 
stores  it  separately  ilt  a  wareliouse,-  and  sella 
the  warehouse  receipts  representiiu  all  sifeb 
wheat,  but  on  delivecy  other  wheat  Is  also  giv- 
en tbe  purchaser,  becuuBe  of  a  commingling, 
so  that  part  of  the  owner's  wheat  remains,  tbe 
owner  cannot  sue  the  warehouseman  for  snch 
remainder,  since  titie  thereto  passed  to  the 
purchaser,  who  alone  would  be  liable  to  the 
owner  for  its  value.— Hancock  v.  Pacific  Coast 
Elevator  Co..  177  P.  689. 

WATERS  AND  WATER  COURSES. 

flfee  Oartiers,  «s»23$;  EWdeace,  «»a65;  lim- 
itation of  Actions.  «=)48;  Municipal  Corpo- 
rational  4a>S42,  845,  911;  Navigable  Waters: 
Pleading,  ^21;  Taxation,  «=964,  42&.  542, 
643,  734;  VeadoT  and  Purchaser,  «s»83. 

I.  APPROPBIATION  OF  BIOBTS  U 
PUBUC  iJiNDS. 

Q=927  (Mont.)  Where  plaintiffs'  predecessors 
became  owners  of  lateral  irrigation  ditches  by 
their  construction-  upon  unsurveyed  public 
lands,  under  Ber.  St.  U.  S.  M  2339,  2840  (U. 
8.  Oomp.  St.  If  4647.  4648).  defendant's  prede- 
eesson.  aabsaqiient  entrymen,  took  the  land 
burdened  with  such  easement j  and  CTidraca  id 


limited  use  or  nonnser,  being  alone  Insufficient 
to  establish  abandonment,  is,  in  absence  of 
other  evidence  tbereof,  inunaterial.— Lowry  t. 
Carrier,  177  P.  756. 

Where  a  snblateral  irrigation  ditch  was  con- 
structed to  irrigate  land  within  an  inclosure,  a 
portion  of  which  fell  within  defendant's  claim 
upon  survey  by  the  government,  that  did  not 
operate  to  divest  plimitiff,  owner  of  the  indo- 
sure,  of  titie  to  the  ditches.— Id. 
^»33  (HonL)  Bvidence  A«i(f  aofficiene  to  sus- 
tain tbe  findings  that  plaintiff  bad  acquired  title 
to  a  lateral  irrigation  ditch  by  BucceedinR  to 
the  rights  of  parties,  who  constructed  the  ditch 
upon  unaurveyed  public  land.— Lowry  v.  Car- 
riir,  177  P.  766. 

In  a  suit  to  determine  titie  to  irrigation 
ditches  and  an  easement  therefor,  a  decree  held 
indefinite  in  deacriptlon  of  the  ditchea  ia  ques- 

ti<HU— Id. 

TOBFAOE  WATERS. 

«=»II9(2)  (Cal.App.)  The  upnwr  proprietor 
has  no  right  to  divert  by  artindal  means  tbe 
surface  water  standing  upon  his  own  laud  to 
the  land  of  the  lower  proprietor  to  the  prej- 
udice of  the  latter.— Board  of  Trustees  of  Le* 
land  Stanford  Junior  UntYendty  t.  Bodley,  177 
P.  175l  . 

The  easement  of  the  upper  proprietor  to 
have  the  water  Bow  on  the  land  of  the  lower 
proprietor  is  limited  to  the  disposition  of  the 
water  through  natural  channels,  and  he  can- 
not accelerate  it  by  artificial  ditches,  or  in- 
crease the  drainage  to  tbe  injury  of  tbe  lowei 
owner. — Id. 

That  the  aarfftce  water  from  only  a  portion 
of  upper  proprietor's  land  flowed  in  its  natu- 
ral course  to  the.  land  of  his  neighbor  lUd  not 
justify  him  in  so  draining,  by  means  of  ditch- 
es, the  reaidufl  of  his  l^^Id. 


VX.  APPROPRIATION  AND  PRE- 
SCRIPTION. 

e=»iZi  (CaLApp.)  The  waters  of  a  stream 
may  be  appropriated  for  use  ui>on  lands  held 
under  a  possessory  right  only.— Sherwood  v. 
Wood,  177  P.  491. 

€=3 1 40  (CalApp.)  One  who  <d>tains  tiA  right 
to  occupy  public  lands  riparian  to  a  stream  the 

waters  of  which  have  at  a  prior  time  been  ap- 
propriated by  another  takes  such  right  subject 
to  those  of  tbe  prior  appropriator.— Sherwood 
v.  Wood^77  P.  491. 

<S=>I44  (Wash.)  Where  plaintiff  had  a  pre- 
scriptive right  to  10  inches  of  water  in  stream, 
tbe  right  having  been  used  to  some  extent  at 
ail  seasons,  and  at  times  other  than  the  irri- 
gation season,  plaintiff  is  entitled  to  receive 
such  flow,  except  as  she  may  have  lost  her 
rights  by  laches.— Hascm  r.  Yearwood,  177  P. 
777. 

«:=>ISI  (Wash.)  Where  ptaiQtiff  was  judicially 
held  entitled  to  bring  new  action  to  establish 
claim  to  10  inches  of  water  of  stream  by  pre- 
scription, but  she  dolttyed  for  years,  refusing 
offer  of  defendants  of  more  than  water  to  which 
she  had  prescriptive  right,  and  stood  by  while 
defendant  reclaimed  land  by  drainage  at  great 
expenses,  ahe  is  estopped  to  interfere  with 
reclamation.— Miuon  v.  Yearwood,  177  P.  777. 
®=3l52(7)  (Mont.)  Defendant's  evidence  that 
plainti^s  irrigable  land  can  all  be  watered 
from  another  ditch  is  inadmissible,  in  a  suit 
for  possession  of  a  ditch  upon  either  tbe  theory 
of  plaintiffs  ownership  or  of  her  adverse  pos* 
session.— Lowry  v.  Carrier,  177  P.  756. 
«=>I52(12)  (Ch1.App.)  In  an  action  to  deter- 
mine conflicting  claims  to  the  waters  of  a 
stream  as  between  appropriators  under  CJiv. 
Code,  I  1416,  whether  under  conflicting  evi- 
dence the  different  acts  of  appropriation .  were 
suffident  in  character  and  were  consnmmated 
within  a  reasonaUe  tame  was  for  the  trial  court 
—Sherwood  t.  Wood,  177  P.  491. 
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IZ.  PVBUO  WATEB  SVFPX.T. 
(B)    IrrlvAtloa    And    Otker  Asvlewltwral 

^230(2}  (CaULpp.)  Id  the  Wright  Act  (St 
1887,  p.  35)  rclatme  to  the  issue  of  inigatioo 
district  bonds,  and  in  the  text  of  a  judgment 
thereunder,  the  word  "issoed"  held  used  in 
the  sense  of  "authorised,"  rather  than  in  the 
sense  of  "executed."— Hooker  t.  Ea*t  Riverilde 
Irr.  DisL.  177  P.  184. 

«»23l  (6d.)  St  1807,  p.  271.  I  4&  makei 
deed  following  sale  for  nonpayment  of  assess- 
ment levied  oy  irrigation  district  conclusive 
with  respect  only  to  matters  not  covered  by 
preceiling  provision,  declaring  Its  effect  as  pri- 
ma facie  evidence.— McDonough  t.  Cot^r,  177 
P.  163.  -  » 

Under  St  1887.  p.  271,  «  48,  deed  following 
sale  for  nonpayment  of  assessment  levied  by 
irrigation  district  is  not  condusive  of  lawfm 
assessment  of  property. — Id. 

Under  St  lfi87,  p.  274,  H  68,  60,  there  is  no 
requirement  as  to  how  special  assessment  lev- 
ied by  irrigation  district  shall  be  entered  on 
roll,  and  segregation  is  not  essential. — Id. 

Certificate  of  sale  for  delinqnent  essessment 
levied  by  irrigation  ^strict,  though  it  was  not 
dated  on  day  of  sale,  and  did  not  apedfr  when 
purchaser  would  be  entitled  to  deed,  auffldently 
met  substantial  requirements  of  statute  (St 
1897,  p.  264).— M. 

Formal  irregularity  of  certificate  of  sale  un- 
der asBessmmt  levied  by  irrigation  district  in 
that  it  was  not  dated  on  day  of  sale,  held  cor- 
ed by  cnratlTe  danse  at  St  1887.  p.  271,  |  48, 
making  deed  conduslve  evidence  of  regularity 
of  proceedings.— Id. 

4=b23B  (Or.)  A  mutual  ditch  company,  not  or- 
ganliwd  for  the  purpose  of  selling  water  or  aa 
a  profit  corporation  but  for  the  sole  purpose 
of  traDSmttting  and  delivering  to  sppropriators 
and  owners  of  the  water  the  quantity  to  which 
each  is  entitled,  is  not  a  "general  corporation." 
within  the  meaning  ot  h.  O.  U  i  ^25.— El- 
dredge  V.  Mm  iMt^  Co..  177  P.  ecfe. 

A  mutual  water  company,  organized  for  the 
sole  purpose  of  transmitting  and  delivering  to 
the  appropriators  and  owners  of  the  water  the 
quantity  to  which  each  is  entitled  wltlurat  prtKGt, 
is  not  a  "public  service  corporation^"  as  tiiat 
term  is  usually  applied.— Id. 
*=>244  (Wyo.)  Where  one  locates  a  ditch  and 
flume  on  another's  land  with  consent  and  per- 
mission, and  relies  on  the  license  therefor,  he 
caimot  claim  a  right  of  way  by  adverse  possea- 
slon.— Allen  v.  Lewis,  177  P.  433. 
^»268  (Or.)  The  draining  of  excess  irrigation 
waters  into  drainage  ditch  ajcalnst  owner's  wish 
and  command  will  be  enjoined,  though  owner 
has  Buffered  no  irreparable  damage  by  reason 
thereof.— Boulevard  Drainage  System  v.  Gor- 
don, 177  P.  8Se. 

WEAPONS. 

See  Criminal  Law,  «S9902;  Homidde,  «==>3]3. 

WHARVES. 

See  Carriara.  «s>308:   Ferries,  «»S2.  3»; 

Shipping,  «S)75, 80^  86. 
^=>7  (Cal.App.)  The  r»ht  granted  to  boat 
owners  by  harbor  comnuacionerB  having  juris- 
diction over  the  San  Frandsco  water  front  to 
use  the  piers  for  dodctng  vessels  ia  a  mere 
privilege  or  license.— Union  Oil  Go.  of  Cali- 
fornia V.  Bideont  177  P.  196. 

WILLS. 

See  Appeal  and  Error,  ^=»1175;  Deeds,  $=>3; 
Oeficent  and  Distribution;  Evidence,  ^^115, 
5(i$;  Executors  and  Administrators;  Taxa- 
tion, «=»8T9,  833;   Trusts,  «ss>a& 

n.  TESTAMEHTABT  CAPAOITT. 
«»38(1)  (UUh)  An  "insane  delosioii"  is  a  be- 
lief which  has  jw  basis  ia  reason,  and  wideh 


cannot  he  dispenod  hj  ar|iniMBL--In  ra  Han- 
sen's Will.  177  P.  882. 

^4t  (Utah)  That  the  tesUtor,  of  foreign 
birth,  inured  to  hardship  and  scant  means  of 
living,  did  not  measure  up  to  the  ideals  of 
American  life,  should  not  mitigate  against  hia 
right  to  dispose  of  his  pnnnrtr  hy  will.— In  re 
flansen's  WiU,  177  P.  Kfi^ 
«»53(1)  (Utah)  In  will  contest,  testattw's  per- 
sonal habits,  general  behavior,  eccentricities, 
age,  physical  infirmities,  attitude  toward  hia 
children,  and  di»poeiti(Hi  of  property  may  be 
considered  in  determining  capacity  to  make 
wiU.— In  re  Hansen's  Will,  177  P.  982. 
<»55(1)  (Wash.)  Testimony  to  overcome  a 
will  most  be  cogant  and  convincing.— In  re 
Geissler's  Bstate,  177  P.  S80. 

In  a  will  contest  based  upon  mental  Incom- 
petency, duress,  and  undue  infiuence,  evidence 
held  insufiident  to  sustain  a  finding  against  the 
will.— Id. 

4=>55(1)  (Wash.)  In  nephew's  action  to  contest 
unde'e  will  for  incompetent,  evidence  Aeld 
insuffident  to  juatiQ  ormtomuig  will.— Terpen- 
ing  V.  Beadi,  177  P.  674. 
«=355(1)  (Utah)  Evidence  held  to  show  that 
testator  thoroughly  understood  and  comprehend- 
ed the  effect  and  consequeQcea  of  what  he  was 
doing  when  be  signed  the  will,  ao  as  to  meet 
the  reqoirementa  of  the  statute  as  to  thi>  ex- 
ecution of  a  vaUd  will^In  ra  Hanaw's  Will, 
177  P.  062. 

m.  ooxTBAon  to  DBvm  or 

QTJBATH. 

^»91  (Or^  Where  testator  and  wife  executed 
mutual  wins  of  identical  import  leaving  all 
property  to  each  other,  wills  showing  purpose 
that  when  both  should  die  son  and  daughter 
should  have  all  property,  and  being  executed 
pursuant  to  agreement  and  supporbra  by  con- 
sideration, testator  who  survived  wife  and  took 
her  property,  could  not  disinherit  daughter  and 
leave  practically  whole  estate  to  bis  son.— 
Stevens  v.  Myers,  177  P.  87. 

In  suit  against  son  by  ^nghter  daiming  un- 
der mutual  wills  of  testator  and  wife,  evidence 
held  suffident  to  show  agreement  between  tes- 
tator and  wife,  supported  by  valid  considera- 
tion, to  make  such  mutual  wills,  which  indi- 
cated children  as  ultimate  benefldaries.— Id. 
€s»62  (Or.)  First  dauee  of  Identical  wills  ex- 
ecuted husband  and  wife  held  abaolnte  de- 
vise  of  Ml  property  from  testator  or  testatrix 
to  survivor  of  them,  third  clause  showing  pur- 
pose of  both  that  when  both  should  die  taeir 
son  and  daughter  should  have  all  of  property 
of  both.— Stevens  v.  Myers,  177  P.  87. 

IV.  RSQUI8ITES  AHD  TAUDITT. 

(A)  Hatan  muA  BlaMatlalfl  of  Teatameata- 
vr  IHaVoaltfoaa* 

«=»88(2)  (Nev.)  Where  Interests  created  do 
not  arise  until  death  of  donor  or  some  other 
future  time,  the  instrument  cannot  be  a  deed, 
although  so  denominated  and  accompanied  by 
words  of  immediate  grant,  a  sufficient  consid- 
eration, and  formal  delivery.— Cole  v.  Mickel, 
177  P.  408. 

(D)  Hoioamphio  Wins. 

«ss>l30  (Cal.App.)  An  instrument  will  not  be 
^ven  the  effect  of  a  holographic  will,  vrtisre 
there  exists  a  prevloualy  made  and  unrevoked 
will,  unless  it  cfearlr  appears  from  ita  language 
that  testator  intended  to  make  further  testa- 
mpiitary  provisions  regarding  dispoaal  of  hia  es- 
tate, or  to  explain,  quality,  or  moAfy  nrarl- 
sions  of  previously  made  will.— White  v.  Decr- 
iag,  177  P.  516. 

Where  testatrix  had  made  will,  and  in  two 
codicils  had  provided  for  bequesta  to  be  made 
to  certain  servant,  an  ambiguous  letter,  written 
by  tesutrix,  concerniug  provision  to  oe  nude 
fur  such  servant  will  not  ha  oonatmed  a  hoht- 
grapbic  will. — Id. 
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^=s*tW(,i)  (Wash.)  In  a  will  contest  based  up- 
on mental  incompetency,  duress,  and  nndue 
influence,  evidence  held  uisaffideot  to  sostaln  a 
findinc  against  the  will.— In  xe  Oeiaalei*!  Es- 
tateTin  P.  880. 
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(H)  Brrldaaee. 

«s»302(l)  (Or.)  In  soft  against  testator's  son 
by  hli  danghter  claiming  under  mutnal  wills 
execated  by  testator  and  his  -wife,  evidence 
held  to  show  that  both  testator  and  bis  wife 
execated  tbelr  respective  wills  at  the  same 
time  and  in  the  aame  manner.— Stevens  v.  My- 
en,  177  P.  87. 

(I)  HMTiJts  •T  Trial. 

4s»324(2)  (CtH:)  On  petldon  for  revocation  et 
probate  of  will  on  acconnt  of  undue  Influence 
and  unsoundness  of  mind,  if  there  was  substan' 
tial  evidence  on  either  subject,  it  was  duty  of 
court  to  submit  case  to  Jury.— In  re  Flint's  Es- 
tate, 177  P,  4B1. 

On  petition  for  revocation  of  probate  of  will 
for  undue  influence  and  unsoundness  of  mind, 
opinion  evidence  of  daughter  of  testator,  a 
trained  nntse,  and  business  acqnaintanees,  that 
testator  was  of  unsound  mind,  keld  insnffici«it 
alone  to  require  submission  of  issue  to  Jury.— Id. 
«»324^)  (Cal.)  On  petition  for  revocation  of 
probate  of  wfll  on  account  of  undue  tnttuence 
and  uD soundness  of  mind,  if  there  was  sabetaa- 
tial  evidence  on  either  subject.  It  was  duty  of 
court  to  submit  case  to  Jury.— In  re  Flint's  Es- 
tate. 177  P.  4S1. 

fK)  Review. 

«aB8M  (Utah)  In  will  contest,  the  conrt  on 
appfal  is  not  abmlntely  bound  by  the  verdict, 
but  may  scrattn^  carefuHy  die  teetiuiony,  to 
determine  whether  tliere  is  any  substantial  ev- 
idence to  support  the  verdict,  and,  If  there  is 
none,  it  sbotud  reverse  the  judgment.— In  re 
Hansen's  WtU.  177  P.  982. 

vx.  oomntvoxxoH. 

<A)  ClMieMl  Rvlee, 

4^»470  (Kan.)  The  Intention  of  testator,  as 
gathered  from  all  parts  of  his  will,  must  be 
given  effect— Otis  v.  Otis,  177  P.  520. 
4»487(S)  (Oil.App.)  In  action  by  servant  of 
teiitatrix  against  executrix  for  compensation, 
defended  on  ground  that  bequest  to  servant  in 
will  was  in  lieu  of  compensation,  a  letter  from 
testatrix  to  executrix  was  iBadmlasible  for 
purpose  of  explalnii^  bequeator  ot  qnaltfyfaif 
effect  thereof,  being  hearaay.— Whlta  v.  Deednr, 
177  P.  516. 
Sudi  letter  was  Inadmissible  aa  ■dTwrving. 

—Id. 

Such  letter,  having  bera  written  nine  months 
after  execution  of  codicils  making  bequest,  was 
not  admissible  aa  part  of  res  gestie.— Id. 

(B)  DeslKnatlon  of  Devlaees,  mnd 

t—m  and  Their  B«a»e«tlve  SbMei. 

«=95i3  (Or.)  It  is  the  rule  rather  than  the 
nxception  that  a  bequest  to  an  executor  ia  deem- 
ed to  be  to  him  in  his  official  eapMity.— Bealcey 
V.  Knutson,  177  P.  965. 

(D)  I>ee«rlptlOD  of  Propertr. 

C»577  (Cal.)  A  will  devising  to  a  wife  one- 
half  of  all  tbe  property  "possessed"  by  testa- 
tor, "being  tbe  same  portion  to  which  she 
would  be  entitled  in  the  event  of  all  of  my 
property  being  coaununity  property,"  hhowml 
an  intent  that  the  wife  was  to  have  not  only 
one-half  the  acpante  properts;.  but  one-half 
of  the  eommnidty  property^In  re  I>utie's 
Estate,  177  P.  IflB. 


OR)  nmtmrm  of  Brtatoa  wmM  latorast*  Ora- 


^»€I6<7)  (Kan.>  A  will  declaring  tiiat  testa- 
tor's wife  was  to  own  all  his  property,  and  that 
all  oropertT  left  at  her  death  was  to  be  di- 
vided equally  between  his  six  children,  gave  her 
a  life  estate  with  the  power  of  disposition  and 
what  she  left  of  property  to  teatatra'a  dilldren. 
-Otis  V.  Otis,  iff  P.  520. 

Tn.  RIGHTS  AMB  LIABZUTEBS  OF 

DEVISEES  AJXD  LEGATEES, 
(A)  Viitmro  of  nOe  and  Blvhta  la  Sea- 

«B)»7I4  (C^App.)  A  bequest  wHI  be  construed 
to  be  in  lieu  of  an  obligation  due  from  testa- 
tor to  legatee  only  where  such  int^ti<ni  is  ex- 
pressed in  unmistakable  language  and  appears 
from  the  will  construed  as  a  wludA.— White  v. 
Deering.  177  P.  516. 

(D)  KleeUoB. 

^3»781  (Cal.App.)  A  bequest  will  be  construed 
to  be  in  lieu  oi  an  obUgation  due  from  testator 
to  l^tee,  or  ha  Hen  of  some  other  Iwal  right 
or  bitexfst  of  the  benefldary  in  testator'B  estate, 
only  where  sudt  intention  is.  expressed  in  un- 
mistakable language  and  appears  from  the  will 
construed  aa  a  whole. — White  v.  Deering,  177 
P.  516. 

«»792(4)  (Cal.App.)  The  husband  of  a  dece- 
dent who  had  filed  a  homestead  declaration  on 
land  is  not  estopped  from  TT>H''"*'**n^"g  an  aotion 
to  quiet  titie  to  the  property  because  he  quali- 
fied aa  executor  of  the  will  of  his  deceased  wife 
by  which  inetrumoit  the  proper^  was  devised 
to  others,  etc.— Fnrman  v.  Brewer,  177  P.  495. 

W  DobtB  of  Toetator  Md  laoanaiimeea 

on  Pcovertr. 

«s»830  (Wash.)' Where  a  win  devised  half  tes- 
tator's estate  to  his  wlfe^  and  the  property  was 
all  owimnnity  projMrty,  <»i»4ialf  of  wluGh  would 
have  descended  to  the  wife  onder  Bern.  Code 
1915,  I  1342.  the  devisee  took  her  share  free 
from  community  debts,  in  view  of  direction  in 
the  win  to  Mv  debts  from  testatoi'e  estate,  and 
of  secticm  S&VT,  allowing  a  davise  of  one^wlf  «t 
community  property  only.— Bedelaheimer  v. 
Zepin,  177  P.  m 

WITNESSES. 

See  Appeal  and  Error,  «=aS82,  1068;  Bills  and 
Notes,  ^54;  Criminal  Law.  «S3236,  676, 
596,  599,  742,  757,  936,  1036,  1054,  1160; 
Depoaitions;  Evidence;  Laadlord  and  Ten- 
ant ^26;  Mortgages,  «s>56:  Perjnryi 
26;  Bape,  «s»42,  H. 

I.  ATTVa9A>0&  rKODUOTtOV  OF 
BOOUKBMTff.  AMD  COlf- 
FEESATIOM. 

«ea21  (OaLApjp.)  Under  Code  Civ.  Proc.  1 2065. 
and  section  1200.  snbsecs.  5,  10,  wltoesa  in 
case  involving  mine  was  not  guilty  of  contempt 
when  he  refused  to  answer  immaterial  queatioua 
relating  to  titie  ot  third  person,  a  subject  not 
In  issue.— Kimball  v.  Superior  Court  in  and  for 
Ci^  and  County  of  San  Francisco,  177  P.  488. 

Under  CTode  Civ.  Proc.  |  2066,  and  section 
1209,  subsecs.  5,  10.  witness  in  aeticm  involving 
mine  was  guilty  of  contempt  of  court  for  refus- 
ing to  answer  queaticm  aa  to  how  much  gold  he 
had  aeen  defendant  and  his  em]^iv6s  clean  up. 
whidi  was  pertinent  to  iB8ne.--Id. 

n.  OOHPETEHOY. 

(A)  Cavaeity  aad  (4a«lldMtloaa  I«  Gen- 
eral. 

4937(1)  (Cal.App.)  Tn  an  actirm  by  an  ele- 
vator inspector  for  pereonnl  injuries  ocra9lon- 
ed  by  the  Kiving  way  of  a  railing  when  he  waa 
attempting  to  poll  hlmaelf  to  a  floor  from  croas- 
head  of  aa  elevator,  anstaliiing  an  objection  to 
a  ODsatioa  "For  what  i>tirpaaa  were  tiie  guard 
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rails  around  the  elevator  riiaft  originally  pnt 
there?"  waa  proper,  where  no  foundation  was 
laid  by  ahowinf  that  the  witnem  had  any 
knowlrage  of  the  original  construction.— Fildew 
T.  Sbattuck  &  Nimmo  Warehouse  Co.,  177  P. 
866. 

(C)  Teatlmonr  of  Pitrtlcii  or  Peraona  In- 

tereated,  for  or  ssalnst  RepreaentK- 
tlT€>>.  SarvlTora,  or  Bnceeuors  In 
Title  or  Interest  of  Persona  Dccena- 
ed  or  Ineoinpetonti 

^139(15)  (Okl.)  In  suit  on  note  and  to 
foreclose  mortgage,  plaintiff's  testimoiiy,  trana- 
actioDB  with  a  decedent,  bb  to  execution  of 
note  and  mortgage,  waa  admissible,  under  ReT. 
J-awB  1910,  S  MMO,  where  he  was  neither  ex- 
ecutor, administrator,  heir  at  law,  n«xt  ot  kin, 
tDirvinng  partner,  nor  assignee  of  deceaseds 
Phiunie  v.  Atkinson,  177  P.  Ill- 
©=•149(2)  (Colo.)  Plaintiff  is  a  competent  wit- 
ness, as  to  a  transaction  with  decedent, 
against  defendant  In  her  individual  capacity, 
sued  both  indhriduo^  and  as  «x«cutrix.-<teb- 
rin  V.  BrUter,  177P.  IM. 
©=9178(3)  (pkl.)  The  incompeten<7  of  a  wit- 
ness under  R.  L.  1910,  §  4600.  to  teatif?  as  to 
transactions  or  communications  had  with  one 
since  deceased  ts  ' waived,  where  the  ohjMtinc 
party  on  croaa-examfauitlon  ellcita  teatlmon;  as 
to  Such  transactionB.  or  shows  that  such  trans- 
actions  occurred.— OonwUI  v.  Eldridge,  177  P. 
79. 

(D)  OoKfltfeatlal  Relntlona  and  Prtvlleved 

Common  lc*t  I  ona. 

<9=223  (Ariz.)  Where  court  refused  to  hear 
preliminary  evidence  as  to  whether  physician 
WAS  attending  plaintiff  at  time  concerning 
which  it  was  sought  to  have  him  testify,'  and 
error  was  assigned  only  to  the  exclusion  of 
ultimate  testimony  as  to  the  Sisdosnres  then 
made  by  plaintifE  to  such  physician,  the  ezdu- 
sion  of  the  ulUmate  testimony  was  proper.— 
Arizona  Copper  Co.  v.  Bnrdag a,  177  P.  20. 

m.  EXAMnf ATion. 

(A)  TalclBgr  Teatlmonr  In  General. 

«B»224  (Wash.)  Where  frand  Is  charged,  great 
latitude  will  be  permitted  in  examination,  es- 
pecially of  hostile  witnesses,  but  evidence  whol- 
ly outside  of  issues  and  having  no  bearing  on 
alleged  mierepreeentatlons  will  not  be  admit- 
ted.—Biel  V.  Union  Fuel  &  Ice  Co.,  177  P.  813. 
4=92^(1}  (Wash.)  In  criminal  prosecution,  act 
of  judge  in  questioning  foreign  witness,  who  had 
dimculty  in  speaking  and  understanding  Eng- 
lish, held  not  prejudicial  to  defendant,  showing 
no  partiality  on  part  of  judge.— State  t.  Argen- 
tinrl.  177  P.  690. 

(B)  C7n>««-E!xamt««tloa  «nd  Re-cuMia*- 

tlOB. 

^=3269(13)  (Wash.)  In  a  statutory  rape  case, 
where  a  wit&ess  on  direct  examination  testified 
only  concerning  conversations  with  defmdant 
about  the  girl,  cross-examinatioo  relative  to  the 
ccmduct  between  defendant  and  the  girl  for  two 
years  prior  to  the  offense  was  properly  exclad- 
ed.— State  v.  ArgenUeri,  177  P.  tSSO. 
«=3277(^  (Wash.)  Where  accused  testified  to  a 
fear  Bumcient  to  exonerate  his  act  under  a 
plea  of  Belf-defcnse,  it  was  proper  on  cross- 
examination  to  show  tiiBt  he  had  found  a  safe 
asylum  in  a  locked  house  and  subsequently  vol- 
untarily returned  to  the  fray. — State  v.  Walker, 
177  P.  315. 

17.   OBEDIBIUTT,  XMPBAOHMENT, 
CONTBASICTION,  AND  COB- 
ROBOBATItm. 
(A)  In  Oejscral. 

«s»3l8  (Wash.)  The  mere  usailiog  of  a  wit- 
ness' testimony  by  eross-eundnatlan,  thou^ 
such  croBS-etamination  suggested  impcA(^ment, 
and  -a  statement,  in  opening  address  to  jury, 
that  the  case  was  a  frame-up  between  witnesses 


for  the  state,  who  daimed  to  be  aceesaidices, 
did  not  render  it  permissible  to  prove  previous 
consistent  statements  of  the  witnesses  for  the 
state  in  order  to  sustain  or  corroborate  their 
testimony  given  upon  the  trial. — State  v. 
Braniff,  177  P.  801. 

$=>32 1  (Colo.)  In  abortion  case,  where  witness, 
called  by  state  to  impeach  defnidant's  testi- 
mony that  witness  had  called  defendant  to  at- 
tend the  pregnant  woman,  admitted  truth  of 
testimony,  it  was  improper  for  state,  to  im- 
peach credibili^  of  witness  by  questioiuBg  her 
as  to  transactions  leading  jury  to  think  she 
bad  solicited  abortion  cases.— Graff  r.  People, 
177  P.  962. 

<B)  CliBrscter  nad  Condaet  of  Wltncaa. 

«s>344(2)  (Wash.)  In  r^  prosecution,  ques- 
tion to  prosecuting  witness  under  age  of  con- 
sent, "Did  au^ody  ever  bug  -at  kiss  you  before 
ttds  man?'  was  inadmissible  for  purpose  of  af- 
fecting witness*  credibility,  such  acts  not  im- 
^ying  nndiastity.'^tatiB  v.  Qrant,  177  P. 

«=»345(1)  (OkLCrJipp.)  To  test  the  credibility 
of  a  witness  be  may  be  asked  on  crose-ezamina- 
ti<»i  as  to  hia  having  been  convicted  of  any 
crinw^— Davis  v.  State,  117  P.  621. 
«=»350  (OkI.Cr.App.)  To  test  the  credibility  of 
a  witneBs  he  may  be  asked  on  croBS-examinatHm 
as  to  his  having  been  convicted  of  any  crime.-^ 
Davis  v.  State,  177  P.  621- 

(l>>  InodMlBtOBt  SMrtoMCnts  br  witaMi. 

«s»383  (Olil.Cr.App.)  A  witness  may  not  be  Im- 
peadied  on  any  mattn  collateral  to  the  matter 
in  issue  with  a  view  of  eliciting  an  admission 
at  variance  between  his  former  statements,  and 
those  testified  to  on  the  trial.— Hartwell  v. 
State.  177  P.  388. 

«»389  (Okl:Gr.Ai^)  Where  the  matter  Inqnir^ 
ed  about  is  relevant  to  the  issue  and  a  witnees 
denies  having  made  a  statement  material  there- 
to, such  statement,  if  contradictory  to  his  tes- 
timony_on  the  trial,  may  be  shown  to  Impeach 
him.— HartweU  v.  State,  177  P.  883. 
<^393(6)  (Okl.Crjipp.)  Defendant,  desiring  to 
attack  credibility  of  a  witness  examined  and 
cross-examined  by  bim  at  preliminary  examina- 
tion, and  at  a  subsequent  mistrial,  but  who 
waa  absent  at  final  trial,  because  of  a  material 
variance  between  his  evidence  at  preliminary 
examination  and  at  mlBtrial,  may  introduce  such 
parts  ot  evidence  givm  at  mistrial  o  show 
a  variance.— Davis  v.  State,  177  P.  62fi. 

WORDS  AND  PHRASES. 

"Accident."— Leadbettor  v.  Indostrial  Accident 
Commisskm  (Gal.)  177  P.  448. 

"Aeoompanied  with  copy  of  answer."— Ijos  An- 
geles County  V.  Lewi  (Cal.)  177  P.  164. 

"Accomi^ce."— State  v.  Busit*  (Or.)  177  P.  64. 

"Actual  damages."— Arizona  Copper  Co.  v.  Bur- 
daga  (Aris.)  177  P.  29. 

"Adverse  possession."- Lowry  t.  Carrier 
(Mont.)  177  P.  706. 

"Alienation."— Blch  v.  Doneghey  (Okl.)  177  P. 
86. 

"Alter."— Board  of  Bup'rs  <a  Yavapai  County  v. 

Stephens  (Ariz.)  177  P.  261. 
"Arising  out  of  and  in  course  of  employment.** 

— Cadberry  v.  Hutchinstm  Bgg  Case  Filler 

Co.  (KanJ  177  P.  8»4. 
"Assault."— Harris  v.   State  (OkL  Cr.  App.) 

177  P.  122. 

"ABsignment"— Jordan  v.  Scott  (Cal.  App.)  177 
P.  S04. 

"Batten."— Harris  t.  Stste  (OkL  Or.  App.)  177 
P.  122. 

"Bringing  of  suit."— Santa  Croi  Conn^  v.  Mfr 

Knight  (Aria.)  177  P.  26a 
"Change."- Board  of  Sup'rs  of  Yavapai  County 

v.  Stephens  (Arts.)  177  P.  261. 
"Chattel  reaL"-Bich  t.  Doneghey  (OU.)  177  P. 

86. 
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"Chattels  personal."— Power  Mercaatile  Co.  t. 

Moore  Mercantile  Co.  <MoDt.>  177  P.  406. 
"Civil  moMding."— Ex  parte  Tilsbman  (Kan.) 

177  P.O.  . 

"Common  carrier."— Eldredge  v.  Mill  Ditch  Co. 

(Or.)  177  P.  96»;   Hart      Kinf  OountT 

(W^Bh  \  177  P  &44 
"Conflict  of  eTiaenc^''^Lauderdale  v.  O'Neill 

(Okl.)  177  P.  113. 
"Conaideration."— Jordan  t.  Scott  (CaL  App.) 

177  P.  604. 

"Oonatructive  oontempt."— State  t.  New  Mexi- 
can Printing  Co.  (N.  M.)  177  P.  751. 

"Constructive  eviction."— Thompson  y.  H.  B. 
Realty  Co.  (Wash.)  177  P.  769. 

"CoBtampt"— State  v.  New  Uexicait  Printiiig 
Oo.  (N.  M.)  177  P.  7M. 

"Contempt  of  conrt."— Ex  parte  Selowsky  (CaL 
App.)  177  P.  301. 

"C^^rance."— Rich  v.  Doneghey  (Okl.)  177 

"County  oaoer."~WhUt»  v.  Silverman 
(Wash.)  1T7  P.  737. 

"County  of  first  class."— Tama  Goanty  T.  Hodg- 
es (Ariz.)  177  P.  270. 

"Course  of  employment"— Employera*  Liability 
Asaur.  Corporation,  Lfanited,  ^  Loudon, 
Eng.,  T.  Industrial  Accident  0Mnnu8ai<m 

■   (Ca.  App.)  177  P.  171. 

"Court."— Santa  Cruz  County  v.  McEnigbt 
(Ariz.)  177  P.  256. 

"Criminal  contempt."— State  v.  New  Mexican 
Printing  Co.  (N.  M.)  177  P.  751;  State  v. 
Angevine  (Wash.)  177  P.  701. 

"Criminal  proceeding."— Ex  parte  Tllghraan 
(Kan.)  177  P.  0:  State  r.  New  Mexican 
Printing  Co.  (N.  M.)  177  P.  751. 

"Damages."— Arizona  Copper  Co.  T.  BuMagd 
(Ariz.)  177  P.  20.  ' 

"Deflnita"— Board  of  Snp'rs  of  Tavapai  Coun- 
ty T.  Stephens  (Ariz.)  177  P.  261. 

"Dependent."— Meton  v.  State  Industrial  In- 
surance Department  (Wash.)  177  P.  696. 

"Desertion."- Wilhelm  v.  WUhelm  (Or.)  177  P. 
57. 

"Doing  business. "—Auto  Trading  Co.  v.  Wil- 
liams (Okl.)  177  P.  583 ;  DeardorC  T.  Idaho 
Nat.  Harvester  Co.  (Or.)  177  P.  33. 

"Easement* Wones  v.  Berg  (Wash.)  177  P. 
712. 

"Employ^." — Employers'  Idabilitr  Asaur.  Cor* 
poration,  Limited,  of  London,  England,  v.  In- 
dustrial Accident  Commission  of  C^Ufomia 
(Cfll.)  177  P.  273. 

"Employer." — Employers'  Liabili^  Assur.  Cor- 

S oration,  Umited,  of  London,  England,  v.  In- 
uatrial  Accident  GommlHion  of  California 
(Cal.)  177  P.  273. 
"Escrow."- BaUey  v.  Security  Truat  Co.  (Cal.) 
177  P.  444. 

"Exclusive  use."— Hendrickson  v.  Sund  (Wa«h.) 
177  P.  808. 

"External,  violent,  and  accidental  means." — Day 
V.  Great  Eastern  Casualty  Co.  (Wash.)  177 
P.  850. 

"Feloniously." — State  v.  McGoflf  (Wash.)  177 
P.  316. 

"Filing."— Robinson  y.  Pbegley  (Or.)  177  P. 
942. 

"nnal  judgment."— Steinour  y.  OaUey  State 

Bank  (IiJaho)  177  P.  843. 
"Fixed."— Board  of  Sup'ra  of  Yarapai  County 

y.  Stephens  (Aria.)  177  P.  261. 
"Foreman."— White  v.  Kansas  City  Stockyards 

Co.  (Kan.)  177  P.  522. 
"For  the  carrying  on  of  such  work."— Western 

Hardware  &  Metal  Co.  y.  Maryland  CaauiUty 

Co.  (Wash.)  177  P.  703. 
"Generfj  corporation."- Eldredge  y.  Mill  Ditch 

Co.  (Or.)  177  P.  939. 
"Uleeal."— Hretz  V.  El  Beno  SUte  Bank  (OU.) 

177  P.  362. 

"Improvements."— An tero  St  Lost  Park  Reser- 
voir Co.  v.  Board  of  Com'rs  of  Park  Couutj 
(Colo.)  177  P.  148. 


"Zaadvertence  or  oversight"- Owen  v.  Crocker- 
HuflTman  I/snd  &  Water  Co.  (Cal.  App.)  177 
P.  200. 

"Incnrpor<>aI  lii-n-.Iitament."— Bieh  T.  Donapiey 
l(»kl.)  177  P.  86.  ■  .  .J  U-^-r 

"IiH-niabMn«e..*VJRQM«  V.  Tomb  (GoM'ilflT  P- 

2S0. 

"Injury." — ^Leadbotter   v.   Industrial  Accident 

Commlasion  (CaJ.i  177  P.  449. 
"In^^ane."- Poh;  l  v.  Pead  jCal.)  177  P.  84?>. 

delii.'^ion."-^  M  Haaaen'a  WIU  (Utah) 

177  P.  082. 
"Interlocutory."- Rteinour    7.    Oakley  Slats 

Bank  (Idaho)  177  P.  848. 
"Interlocutory  judgment" — Steinour  y.  Oakley 

State  Bniik  (Idaho)  177  P.  843. 
"Intersecting  highway."— Mutber  v.  Cappa  (<3«1 

Apr.)  177  \:  SS2. 
"Issued. "—Hooker  v.  East  Biverkii^  Xtt.  Dtot 

(Cal.  ApD.)  177  P.  184. 
"Joint   tenan^i"--FanDaii  y;   Br«wer  (dd. 

App.)  177  P.  495. 
"LHR-tiiv."— State  V.  McCray  (Okl.  Cr.  App.) 

177  T'.  127. 

"I.irthilitv  creati'ii  hv  statute." — Santa  Crua 
Coijiitv  V.  .McKiiic'lit  (Ariz.)  177  P.  266. 

"LioeusK."— Union  Oil  Co.  o£  CalUomla  V.  Bide- 
out  (Cal.  AppO  177  P.  196.     _  ,  , 

"Milter."— Carter  y.  Dunham  {Kan.)  177  P. 
533. 

"Municipal  corporattona." — Honnold  v.  Board  of 
Com'rs  of  Carter  County  (Okl.)  177  P.  71. 

"Navigable  atream.'*— I>TaiDac«  Diat  No.  3  of 
King  County  v.  Uaohia*  MiU  Co.  (Waab.) 

177  P.  82C. 

"Negligence."— Kavnfian  v.    Seattle  Baseball 

Club  Aes'n  (Wash.)  177  P.  776. 
"New  matter."— EKxon  v.   Pruett  (Nev.)  177 

P.  11. 

"On,  in  or  about  factory." — Gadberry  v.  Hutch- 
inson Egg  Case  Filler  Co,  (Kan.)  177  P. 
834. 

"Perjury."— Matheg  y.  State  (Okl.  Cr.  App.) 
177  P.  120. 

"Personal  property."- State  v.  McCray  (Okl. 
Cr.  App.)  177  P.  127. 

"Person  entitled  to  bring  action."— Title  Guar- 
anty &  Surety  Co.  v.  Cowen  (Okl.)  177  P. 
563. 

"Platted  lands."— State  y.  Johnson  (Wash.)  177 
P.  699. 

"Pleading."- State  v.  Peterson  (Mont)  177  P. 
245. 

"Preamble."— Continental  Oil  Co.  y.  City  of 

Santa  F«  (N.  M.)  177  P.  742. 
"Precinct  officer."— Whitten     y.  Silverman 

(Waab.)  177  P.  737. 
**Prindpal."-Williaiii8  y.  School  Diat  No.  189 

(Wash.)  177  P.  635. 
'Troceed  s."— Shields  v.  Rancho  Buena  Ventura 

(Cal.  App.)  177  P.  499. 
"Profit  a  prendre."— Rich  v.  Doneghey  (Okl.) 

177  P.  86. 

"Provided."- McPhail  y.  Nunes  (Cal.  App.)  177 
P.  193. 

"Provisions  and  aupplies."— Western  Hardware 

&  Metal  Co.   v.  Maryland   Casualty  Co. 

(Wash.)  177  P.  703. 
"Public  service  corporation."— Eldredge  v.  MiU 

Ditch  Co.  (Or.)  177  P.  939. 
"Quasi  corporations."— Honnold  y.  Board  of 

Com'ra  of  Carter  County  (Okl.)  177  I'.  71. 
"Real  estate."— Antero  &  Lost  Park  Reservoir 

Co.  v.  Board  of  Com'ra  of  Park  County 

(Colo.)  177  P.  148. 
"Real  party  in  interest." — Bassot  v.  United 

Railroada  of  San  Frandaco  (Cal.  App.)  177 

P.  884. 

"Real  property."— Power  Mercantile  Co.  y. 
Moore  Mercantile  Co.  (Mont)  177  P.  406. 

"Record  on  appeal."— Goodrich  v.  Big  Horn 
County  Bank  (Wyo.)  177  P.  134. 

"Reorganization."— National  Surety  Co.  y.  Sand 
Springs  State  Bank  (OkU  177  P.  574. 

"Repairs."- Finding  y.  Ocean  Accident  &  Guar- 
antee Corporation  (Colo.)  177  P.  142. 
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P.  m3: 

"S^tDnu**— FUnnle  t.  Atkinaott  (Okl.)  177  P. 

"Signature  to  memorandnm." — Wrigbt  t.  Se- 
atUe  Grocery  Co.  (Waah.)  177  P.  818. 

"Subscription."— Fbinuie  T.  Atkinson  (Okl.)  177 
P.  111. 

"Supennteodent"— WiUiams   t.   School  IHst 

No.  189  (Wash.)  177  P.  686. 
"SappUes."— Ledingbam   t.    C»ty  BlKlne 

(Waah.)  177  P.  783. 
"Sarrendered."— Gappmay«r     v.  Wilkenaon 

(UUh)  177  P.  768. 
"Tenancy  at  will."— Rich  t.  Dmeghey  (OkL) 

177  P.  86. 

"Tenant  by  anfferance." — Power  Mercantile  Oo. 

T.  Moore  Mercantile  Oo.  (MontJ  177  P.  400. 
"Transfer  ttx."-Oole  t.  Nickel  (Ner.)  177  P. 

409. 

"Transportation."— Pletcher  v.  Chicago,  B.  I.  & 

P.  Ry.  Co.  (Kan.)  177  P.  1. 
"Unilateral  contract."— Rich  t.  Donogbey  (Okl.) 

177  P.  86. 

"Vacancy."— State  v.  Duncan  (H<mt)  177  P. 
243, 

"Widow."— Meton  t.  State  Industrial  Iniuranee 
Department  (Wash.)  177  P.  096. 

WORK  AND  UBOR. 

«s»7(l)  (Wash.)  An  afreement  to  pay  for  serv- 
ices performed  oy  member  of  family  need  not 
b«  in  writing,  or  by  oral  statement,  but  may 
be  implied  from  the  conduct  of  the  parties.— 
Lroni  T.  McSlroy,  177  P.  812. 


«::»7(1)  (Wash.)  When  aerrices  are  rendered 
by  member  of  the  family  of  enployer,  the  law 
will  not  imply  a  contract  to  pay  therefor  aa  in 
the  case  of  atrangera.— Thomas     Thomas,  177 

P.  080. 

9=>28(3)  (Wash.)  When  aervices  are  rendered 
by  member  of  the  family  of  employer,  the  law 
mil  not  imply  a  contract  to  pay  therefor  aa  in 
the  case  of  strangers,  but,  in  proTing  such  a 
contract  for  serrices,  a  direct  and  positive  con- 
tract need  not  be  shown,  and  proofs  may  be 
made  by  acts  or  conduct  from  which  a  contract 
will  be  inferred.— Thomaa  r.  ISiomaa.  177  P. 
080. 

WORKMEN'S  COMPENSATION  ACTS. 

Se«  Appeal  and  Error,  «Ba>10e0;  Conatitotion- 
al  Law,  «»42;  Insurance.  «»144:  Ibater 
and  Servaot,  ^840-417;  Parties,  «a>6. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Har 
beaa  Corpus:  Injanction;  Mandamus;  Pro- 
cess; ProhiUtioii;  Quo  Warranto;  Replevin. 

X-RAY. 

See  Appeal  and  Error,  «a>105& 
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